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PREFACE.

More than eight years have elapsed since the last edition 
of this work, and in the intervening period there has been 
a very considerable accumulation of case and statute law 
which had to be incorporated in the present edition, and 
more than one-third of the text is new matter. The whole 
book has been carefully revised, the arrangement somewhat 
changed, the cases condensed as much as possible, and the 
statutes in many cases referred to instead of being set out 
in full, while the division into sub-heads greatly facilitates 
reference, besides rendering the text clearer and more 
concise.

In view of the great changes in the law since the third 
edition, no apology is needed for the appearance of the 
fourth. It deals with the appointment, qualification, rights, 
powers and duties of justices of the peace, police and stipen
diary magistrates, the subjects of interest or bias, claim of 
right, protection from vexatious actions, mandamus, pro
hibition, certiorari and habeas corpus. There is also a gen
eral sketch of the procedure before Justices, a full discussion 
of the law of evidence and a summary of all offences of which 
Justices may be called upon to take cognizance, whether 
under the statute or by virtue of the common law, including 
very comprehensive annotations of the Canada Temperance 
Act and Liquor License Act. The various offences are 
grouped in alphabetical order; many authorities are given 
and all the statutes referred to and amendments shown up
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to and including those of the present reign. The various 
provisions of the code and later statutes as to preliminary 
inquiries in cases of indictable offences, also as to speedy and 
summery trials, the trial of juvenile offenders and summary 
convictions, are given in full with commep t and notes of all 
decided cases down to date in the different Provinces of the 
Dominion and in Great Britain and Ireland. Space does 
not admit of detailed enumeration of all matters embraced 
in the book. It may, however, be mentioned that in addi
tion to the statutory forms a considerable number of 
additional forms have been given. In fact, this edition ha» 
in nearly every way received more care and attention than 
any preceding one, am1 all the experience heretofore gained 
has been fully drawn upon.

The author, therefore opes that the work will be cor
responding!, useful to tt profession and the magistracy.

Toronto, 15th J ry, 1902.
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INTRODUCTORY CHAPTER.

HE Crown has the prerogative right to appoint justices
-L of the peace within the Dominion of Canada and each 
of its provinces, but it derogated from that right by assent
ing to the British North America Act which, in delegating 
the administration of justice to the Provinces, gave them 
also the right to appoint justices of the peace though the 
right of the Crown is still exercisable. B. v. Bush, 15 O. R. 
308. Of course justices may be appointed by Act of Parlia
ment; or persons holding certain offices may, on being 
appointed or elected to such offices, become justices of the
peace.

The H. S. 0. c. 86, provides for the appointment and 
qualification of justices of the peace, and the legislature of 
that province had power under the British North America 
Act, s. 92, No. 14, to pass this statute. R. v. Bennett, 1 
0. R. 445; B. v. Bush, 15 0. R. 398; R. v. Lee, 15 0. R. 353.

The local Government of the province of New Bruns
wick has power to appoint justices of the peace, notwith
standing the provisions of the British North America Act. 
Ex p. Williamson,, 24 N. B. R. 64; Ex p. Perkins, ib. 66.

The Lieutenant-Governor of the North-West Territories 
may appoint justices of the peace for the territories, who 
shall have jurisdiction as such throughout the same. R. 8. C. 
c. 56, s. 64. •

In the District of Keewatin the Lieutenant-Governor 
may appoint justices of the peace and such other officers as 
are necessary for administering the laws in force in the dis
trict. R. 8. C. c. 53, s. 23.

JUSTICES EX OFFICIO.
In general justices are divided into two classes, namely, 

those appointed by commission, and those who are such for
1
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the time being merely by virtue of holding some other office. 
Thus every Judge of the Supreme Court of Canada, the 
Exchequer Court of Canada, and of the Supreme Court of 
Judicature for Ontario, is ex officio a justice of the peace. 
R. S. 0. c. 86, s. 1. See also R. v. Mosier, 4 P. R. 64. So 
also police magistrates. R. S. 0. c. 87, s. 27.

Reeves of municipalities in certain unorganized districts 
are ex officio justices of the peace in their respective munici
palities with power to try alone and convict for offences under 
the Liquor License Act. R. S. 0. c. 225, s. 30 ; R. v. McGowan, 
22 0. R. 497.

Under the R. S. 0. c. 223, s. 473, the head of every 
council, all members of a county council and the reeve of 
eiery town, township and village, shall ex officio be justices 
of the peace for the whole county or union of counties in 
which their respective municipalities lie, and aldermen in 
cities shall be justices «of the peace for such cities. Every 
Indian agent is ex officio a justice of the peace. 58 & 59 Vic. 
c. 35, s. 7. See R. v. McAuley, 14 0. R. 613. So also return
ing officers and deputy returning officers at elections or pro
ceedings under the Canada Temperance Act. R. S. C. c. 
8, s. 73, ft. c. 106, s. 65, from the time they take the oath 
of office until the day after the closing of the election. So 
as to municipal elections in Ontario. R. S. 0. c. 223, ss. 
109, 110. So the chief game warden and the other game 
and fish wardens or fishery overseers, having taken the oath 
of office are ex officio justices. Ont. 63 Vic. c. 49, s. 22 (4), 
and c. 50, s. 5. .

STIPENDIARY MAGISTRATES.

The appointment of stipendiary magistrates in the 
District of Keewatin is vested in the Governor-in-Council, 
and such magistrates have the powers appertaining to any 
justice of the peace, or to any two justices of the peace under 
any laws or ordinances which are from time to time in force 
in the district. R. S. C. c. 53, ss. 24, 25.

In Ontario the Lieutenant-Governor appoints. R. S. 0. 
c. 109, ss. 37,45. See generally as to unorganized territories.
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CO Vic. c. 19, ss. 38, 46. A stipendiary magistrate for a 
county may act for a town in the county. R. v. Conway, SI 
C. L. T. Occ. N. 396.

POLICE MAGISTRATES.

The appointment of police magistrates is expressly 
provided for by the R. S. 0. c. 87, and the office is one which 
was created many years before that Act, and the right of 
appointment is vested in the Provincial Government. Rich
ardson v. Ransom, 10 0. R. 387.

Where a statute provides that police magistrates may 
be appointed when in the opinion of the Lieutenant-Governor 
the due administration of justice requires their “ temporary 
appointment,” it is not necessary that the eommission of 
the magistrate should be for a temporary period. R. v. Lee, 
15 0. It. 353.

The R. S. 0. c. 87, s. 27, makes every police magistrate 
ex officio a justice of the peace for the whole county for which 
or for part of which he has been appointed; and under sec
tion 30 such police magistrate has the power of two justices 
of the peace, while acting as aforesaid. Therefore, a police 
magistrate for the city of Hamilton, in the county of Went
worth, while sitting there, may try an offender for breach of 
the Liquor License Act committed in the township of Bar
ton, in the said county. R. v. Gully, 21 0. R. 219.

A person having a commission as police magistrate for 
the county of II., such commission not excluding the town 
of W., and also having a separate commission as police magis
trate for the towns of W., G., C., and S., respectively, all 
being in the county of H., convicted the defendant at W. of 
an offence against the Canada Temperance Act, committed 
at AV., but upon an information taken and summons issued 
by him at the town of C., and the court held, having regard 
to the provisions of section 103 (6) of the Canada Temper
ance Act, and of the R. S. 0. c. 87, s. 19 (5), that the magis
trate had jurisdiction, by virtue of his commission for the 
county, over the offence, and had also jurisdiction by virtue
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thereof to take the information and summons at C., and 
the fact that he described himself in the information and 
summons as police magistrate for the town of W., did not 
deprive him of the jurisdiction which he had as police 
magistrate for the county. R. v. Roe, 16 0. R.1 ; R. v. Young, 
13 0. R. 198, followed.

A town police magistrate in Ontario may in respect of 
an offence under a provincial statute, committed in a part 
of the same county for which there is no police magistrate, 
take the information at a city or town within the county 
having à separate police magistrate, and may there try the 
case as an ex officio justice of the peace, having the powers 
of two justices of the peace under the R. S. 0. c. 87; R. v. 
McLean, 3 Can. C. ('. 888.

Where a police magistrate for the county of Brant, 
whose commission excluded the city of Brantford, convicted 
the defendant of an offence against the Canada Temperance 
Act, committed at a place in the county outside of the city, 
and the information was laid, the charge heard and adjudi
cated upon and the conviction made in the city of Brantford, 
it was held that the magistrate had no jurisdiction. R. v. 
Beemcr, 15 0. R. 266. Sec R. v. Smith, 1 Terr. L. R. 189.

The defendant was tried at Belleville before the police 
magistrate of the county of Hastings, and convicted for, 
amongst other things, supplying milk from which the cream 
or strippings had been taken or kept back. The factory was 
in Hastings, but the defendant resided and the milk was 
supplied in the county of Lennox and Addington. The 
court held that the police magistrate of Hastings had no 
jurisdiction to try the offence. R. v. Dowling, 17 0. R. 698.

The H. S. 0. c. 87, s. 7, provides that where there is a 
police magistrate for any town or city, no other justice of 
the peace shall, with certain exceptions, admit to bail or 
discharge a prisoner, or adjudicate upon or otherwise act in 
any case for the town or city, and the statutes further provide 
that certain cities form for judicial purposes part of the 
respective counties in which they are situate.
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Those enactments mean that the county justices are and 
shall be justices over the whole area ot the county including 
the city, but that they shall not, where there is a police 
magistrate for the city, do any of the acts above specified.

Where a conviction was signed by two justices of the 
county of Frontenac and the case was heard in the county, and 
the conviction stated that it was signed there, but it appeared 
as a matter of fact that one of the justices signed in the city, 
it was held (the conviction remaining in full force) that the 
justice did not act for the city as the conviction was conclu
sive, and it stated that the signature was in the county. 
Langwith v. Dawson, 30 C. P. 375.

The act docs not limit the territorial jurisdiction of 
county magistrates, but prohibits them from acting “ in any 
ease for a town or city.” The limitation is as to the cases 
not as to place, and is only partial, i.e.—for a city where 
there is a police magistrate, and then only when not 
requested by such police magistrate to act, or when he is not 
absent through illness or otherwise, and therefore, in any 
ease arising in a county outside of a city, a county justice 
having jurisdiction to adjudicate while sitting in the county 
may adjudicate while sitting in the city. R. v. Riley, 13 
P. R. 98; R. v. Row, 14 C. P. 307; and Hunt v. McArthur, 
24 U. C. R. 254, no longer applicable. In R. v. Chipman, 
5 B. C. R. 349, 1 Can. C. C. 81, it was held that a charge 
against a police magistrate may be investigated by a justice 
of the peace, although there was no illness, absence or 
request of the latter. See further, R v. Ducting, 21 C. L. 
T. Occ. X. 588.

A justice of the peace acting duringthe illness, absence 
or at the request ” of a police magistrate, R. S. 0. c. 87, s. 7, 
should be described as so acting in warrants or other process 
otherwise they will be invalid. A warrant signed by a jus
tice of the peace so acting, but describing himself as “ police 
magistrate,” is void. The initials “J. P.” following the 
signature is not a sufficient description of the justice as 
such for the place for which a warrant issues. R. v. Lyons, 
2 Can. C. C. 218. As to deputy police magistrates, see R. S. 
0. c. 87, ss. 10, 13. R. V. Duggan, 21 C. L. T. Occ. X. 35.
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A police magistrate is not bound to exercise the func
tions of his office at a police court set apart and appointed 
by law in that behalf. R. v. Lee, 15 O. R. 353.

Section 37 of the R. S. 0. c. 87, as to reduction of 
salary, does not apply when the police magistrate is appointed 
without salary, even though salary be paid for a time. Ellis 
v. Toronto Junction, 28 0. R. 55; 24 A. R. 192.

QUALIFICATION OF JUSTICES.

The mere appointment as justice will not ordinarily 
authorize the person to act until he has duly qualified. There 
are, however, certain persons who arc not required to qualify 
specially. See R. S. 0. c. 86, s. 2; c. 87, s. 33; c. 109, a. 45. 
But in Ontario, when not otherwise provided, if a person 
acts as justice of the peace without being qualified, he is 
liable to a penalty of one hundred dollars. H. S. 0. c. 86, 
s. 16.

Under the C. S. Can. c. 100, s. 3, B. S. 0. c. 86, s. 9, a 
justice of the peace must have an interest in land in his 
actual possession to the value of $1,200. But this statute 
does not require him to have a legal estate in the property. 
It is sufficient if the land, though mortgaged in fee exceeds 
by $1,200, the amount of the mortgage money. Fraser q.t. 
v. McKenzie, 28 U. C. R. 255.

The object of this section was not to provide security 
for damages which might be recovered in consequence of any 
wrongful act or default of the justice. The intention, rather, 
was that the office should be held only by persons of standing 
in the community, such, at least, as would attach to any one 
in possession for his own use and benefit of any of the estates 
or interests specified in lands of the prescribed value. The 
interest need not be in itself of the value of $1,200. It is 
sufficient if he has in lands which are of the value of 
$1,200, over and above what will satisfy all incumbrances 
affecting the same, and over and above all rents and charges 
payable out of the same, such an estate or interest as is 
mentioned in the section, and the actual value of the interest 
itself is not material. Thus an interest as tenant bv the
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courtesy in right of a deceased wife in a lot of the clear value 
of $1,200, is sufficient though the actual value of the life 
interest of the justice may not reach that sum. Weir v. 
Smyth, 19 A. R. 433.

In an action against defendant for acting as a justice of 
the peace without sufficient property qualification, it 
appeared that the evidence offered by the plaintiff as to the 
value qf the land and premises on which defendant quali
fied, was vague, speculative and inconclusive, one of the wit
nesses, in fact, having afterwards recalled his testimony as 
to the value of a portion of the premises, and placed a higher 
estimate upon it; while the evidence tendered by the defend
ant was positive, and based upon tangible data, it was held 
that the jury were rightly directed, “ that they ought to be 
fully satisfied as to the value of the defendant’s property 
before finding for the plaintiff, that they should not weigh 
the matter in scales too nicely balanced, and that any reason
able doubt should be in favour of the defendant.” Squier q.t. 
V. Wilson, 15 C. P. 284; 1 U. C. L. J., N. S. 152.

It seems that the ownership of an equitable estate in 
land is sufficient to enable the owner to qualify thereon under 
the statute. Where, however, a husband caused Certain land 
to be conveyed to his wife, by deed, absolute as between 
them, and without any declaration of trust in his favour, the 
court held that, although the conveyance might be void as 
against his creditors,-vet, that the husband could not qualify 
as a justice of the peace on this land, for so far as he was 
concerned, the absolute property therein was bv his own act 
vested in his wife. Crandell q.t. v. Nott, 30- P. 63.

And, where in an action against a justice of the peace 
for the penalty, the defendant was called as a witness on his 
own behalf, and gave evidence as to the value of the property 
on which he qualified, and the judge in charging the jury, 
told them that generally speaking, the owner of property 
had the best opinion of its value, the direction was held 
right because the jury were not told that they were to be 
guided by such opinion, or that it was most likely to be cor
rect. (71.)
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OATHS OF QUALIFICATION, OFFICE AND ALLEGI
ANCE.

The IL S. 0. c. 86, as. 10 and 11, give the oath of quali
fication and the oath of office, and section 13 provides that 
such oath be sent to and filed with the clerk of the peace. 
But it is not necessary for any justice of the peace named 
in any commission who, after his appointment as such justice 
by a former commission, took the oath of allegiance and the 
oath of office as a justice of the peace, to again take such 
oaths, or either of them, before acting under the new com
mission. (76. s. 15). As to oaths of allegiance, see R. S. C. 
c. 112.

All persons appointed to judicial offices in Canada are 
required to take the oaths of allegiance and of office before 
acting in their judicial capacity. If objection is taken at 
the hearing to the qualification of the magistrate because of 
failure to take such oaths, public acquiescence in the exer
cise of his judicial functions will not make his adjudication 
binding. Ex p. Mainville, 1 Can. C. C. 528.

A certificate purporting to be under the hand and seal 
of the clerk of the peace, that he did not find in his office 
any qualification filed by the magistrate is not sufficient 
evidence that the magistrate is not properly qualified to take 
a recognizance. R. v. White, 21 C. P. 354.

A person assuming to act as a justice of the peace, not 
under any commission as a justice, but as an alderman of a 
city, is not as such alderman legally qualified to act as a jus
tice until he has taken the oath of qualification required by 
the Municipal Acts. R. v. Boyle, 4 C. L. J. N. S. 256; 4 
P. R. 256.

But having taken such oath he is not required to have 
any additional property qualification or to take any further 
oath to enable him to act as a justice of the peace. R. S. 0. 
c. 223, s. 475. A police magistrate is not required to qualify. 
R. S. 0. c. 87, s. 33.

The Ont. 54 Vie. c. 16, s. 1, provides that every person 
heretofore appointed who has not, prior to this Act, taken
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or shall not on or before the first day of August next, take 
the oaths of office and qualification shall cease to be a justice 
of the peace, and the commission under which he was 
appointed shall, so far as relates to him, be deemed to be 
absolutely revoked and cancelled, and by section 2 every 
ptrson hereafter appointed a justice of the peace shall take 
the oaths of qualification and of office within three months 
from the date of the commission under which he is appointed, 
otherwise the said commission shall, so far as the same relates 
to him be deemed to be absolutely revoked and cancelled. 
See R. S. 0. c. 86, s. 12.

ACTS OF UNQUALIFIED JUSTICES.

Want of qualification or failure to take the oaths of 
office and allegiance do not render the acta of a justice de 
facto, invalid as to third persons where the objection is not 
raised at the hearing. Ex p. Curry, 1 Can. C. C. 532 ; O’Neil 
v. Atty.-Gcn., 26 S. C. R. 122; R. v. Gibson, 29 N. S. R. 44; 
R. v. Hodgins, 12 0. II. 367; Margate v. Hannam, 3 B. & 
A. 266; 22 R. R. 378.

PERSONS NOT ELIGIBLE.

Except when otherwise provided by law-, no solicitor in 
any court whatever, is eligible as a justice of the peace dur
ing the time he continues to practise as a solicitor. R. S. 0. 
c.' 86, s. 7.

But as Section 27 of the R. S. 0. c. 87, provides that 
every police magistrate shall, ex officio, be a justice of the 
peace for the place in which he holds office, such police 
magistrate is not disqualified from acting as such justice 
of the peace by reason of his being a practising solicitor. 
Richardson v. Ransom. 10 0. R. 387. But he cannot act as 
solicitor in any criminal matters, (lb. s. 36.)

A clerk to the justices cannot be a justice of the peace. 
R. v. Douglas (1898), 1 Q. B. 560.

The statute 1st Mary, sess. 2, c. 8, s. 2, disqualifies 
a sheriff from acting as a justice of the peace: Ex p. Colville, 
1 Q. B. D. 133; see also R. S. 0. c. 86, s. 8. Independently
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of legislation to that effect, a justice of the peace does not 
become disqualified from acting as such, by reason of his 
being elected coroner for the county or division for which 
he so acts as justice. Davis v. Justices, Pembrokeshire, Î 
Q. B. D. 513.

i
TWO JUSTICES.

Every complaint and information must be heard by one 
justice, or two or more as directed by the Act or law upon 
which the complaint or information is framed, or by any 
other Act or law in that behalf. But if there is no direction 
requiring more than one justice for the territorial division 
where the matter of the complaint or information arose then 
one justice may hear, try and determine the case: Code, s. 842. 
Under s. 73, s.-s. 2 of the Code, two justices must try every 
one who entices a soldier or sailor to desert. So two justices 
must try every one resisting the execution of a warrant to 
search for deserters from His Majesty’s military or naval ser
vice, s. 74. So two or more persons openly carrying offensive 
weapons can only be convicted by two justices of the peace, 
s. 103. So every one having on his person a pistol or air 
gun when arrested, s. 107; so every one having a pistol or 
air gun with intent to injure any other person, s. 108; so 
every one pointing any fire ann at any person, s. 109; or 
carrying offensive weapons, s. 110; or carrying sheath knives, 
s. Ill; so the sale of improved arms in the North-West Ter
ritories is punishable only by two justices of.the peace, s. 
116; so conveying intoxicating liquor on board any of His 
Majesty’s ships, s. 119; so obstnieting a public or peace 
officer in the execution of his duty, s. 144 ; so the doing of 
any indecent act, s. 177; so playing or looking on in a gam
ing house, s. 199; so obstructing a police officer in. entering 
any disorderly house, s. 200; so secreting wrecks, s. 381; so 
the unlawful sale or possession of public stores, s. 387, or 
not satisfying the justices that the possession of such stores 
was lawful, s. 388; or searching for such stores near His 
Majesty’s vessels, s. 389; so receiving arms or clothing 
belonging to His Majesty from soldiers is justiciable only by
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two justices of the peace, s. 390 ; so receiving necessaries from 
mariners or deserters, s. 391; so printing circulars, etc., in 
likeness of notes, s. 448; or uttering defaced coin, s. 476; so 
preventing the saving of any wreck, s. 496, s.-s. 8; so the 
offence of cruelty to animals, s. 618; or keeping a cock-pit, 
s. 613 ; or criminal breaches of contract, s. 581 ; or intimida
tion with a view to force any person to abstain from doing 
what he has a legal right to do, s. 583; or to prevent his 
dealing in wheat or a stevedore from working, s. 585.

So proceedings for the summary trial of indictable 
offences require two justices of the peace, s. 788, or for the 
trial of juvenile offenders for indictable offences, ss. 809, 
811, 818, 815.

The Act respecting the safety of ships and the preven
tion of accidents on board thereof, R. S. C. c. 77, s. 80, pro
vides that every penalty imposed by the Act may be recovered 
before any two justices of the peace, or any magistrate hav
ing the powers of two justices of the peace. So penalties 
under “ The Steam Boat Inspection Act,” 61 Vic. c. 46, s. 51, 
are recoverable before two justices of the peace; so are penal
ties under the Act respecting the “ Navigation of Canadian 
Waters.” R. S. C. c. 79, s. 8, and the Act respecting “ Pilot
age,” R. S. C. c. 80, s. 101, and the “ Wrecks and Salvage 
Act,” R. S. C. c. 81, s. 39, and the “ General Inspection Act,” 
R. S. C. c. 99, s. 85. Under the Act respecting “ Military 
and Naval Stores,” R. S. C. c. 170, ss. 8 and 18, two justices 
of the peace may in certain specified cases summarily convict 
offenders.

Penalties imposed under the “ Animals Contagious 
Diseases Act,” R. S. C. c. 69, s. 46, are recoverable before 
two justices of the peace ; so two justices of the peace may 
try and determine in a summary way all offences punishable 
under the “ Seamen’s Act,” R. S. C. c. 74, s. 114, or “ The 
Inland Waters Seamen’s Act,” R. S. C. c. 75, ss. 30 and 
37. Under the “Immigration Act,” R. S. C. c. 65, s. 48, 
certain penalties not exceeding eighty dollars in amount are 
recoverable in a summary manner, before two justices of the 
peace. Under “The Trade Marks Offences Act,” R. S. C.
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c. 1G6, s. 15, penalties may be recovered by a summary pro
ceeding before two justices of the peace having jurisdiction 
in the county or place where the offender resides, or has any 
place of business, or in the county in which the offence has 
been committed.

Two or more justices of the peace may seize any copper 
or brass coin which has been unlawfully manufactured or 
imported. K. S. C. c. 167, s. 2D.

Under the “ Gas Inspection Act,” 1$. S. C. c. 101, s. 47, 
the proceedings must be before two justices, if the penalty 
exceeds twenty dollars. This must mean not the penalty 
actually imposed by the justices, but the penalty prescribed 
by the Act.

Under the “ Petroleum Inspection Act,” 62 & 63 Vic. c. 
27, s. 30, the penalties imposed by the Act are recoverable 
before a police or stipendiary magistrate, or two justices of 
the peace before whom it is preferred, and no other justice 
of the peace shall take part in such hearing and determina
tion.

Under “ The Weights and Measures Act,” H. S. C. c. 
104, s. 63, if the penalty exceed fifty dollars the proceedings 
must be before two justices of the peace.

Proceedings under the “ Trade Unions Act,” K. S. C. 
c. 131, s. 20, must be before two justices of the peace or a 
police or stipendiary magistrate.

The penalty for using another person’s registered mark 
under the Act respecting the “ Marking of Timber,” can only 
be recovered before two justices of the peace. R. S. C. c. 
64, s. 7. *

So with penalties imposed for smuggling. 51 Vic. c. 14, 
s. 35.

It is to be observed also that if it is required by any Act 
or law that an information or complaint shall be heard and 
determined by two or more justices, or that a conviction or 
order shall be made by two or more justices, such justices 
shall be present and acting together during the whole of the 
hearing and determination of the case. Code, s. 842, s.-s. 6.
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In every Act of the Parliament of Canada, unless the 
context otherwise requires the expression, “two justices” 
means two or more justices of the peace assembled or acting 
together. R. S. C. c. 1, s. 7 (35).

The expression “ justice ” includes two or more justices 
if they act or have jurisdiction, and also any person having 
the power or authority of two justices. Code, s. 3 (»), s. 
839 (a).

When a statute enables two justices to do au act, the 
justices sitting in quarter sessions may do the same act, for 
they are not the less justices of the peace because they arc 
sitting in court in that capacity. Fraser v. Dickson, 5 TJ. C. 
R. 231, 3.

Two or more justices may lawfully do whatever one jus
tice may do alone. See s. 557.

The judge of the sessions of the peace for the City of 
Quebec, the judge of the sessions of the peace for the city of 
Montreal, and every recorder, police magistrate, district 
magistrate or stipendiary magistrate appointed for any ter
ritorial division, and every magistrate authorized by the law 
of the province in which he acts to perform acts usually 
required to be done by two or more justices of the peace, 
may do alone whatever is authorized by this Act to be done 
by any two or more justices of the peace, and the several 
forms in this Act contained may be varied so far as necessary 
to render them applicable to such ease. R. S. C. c. 174, s. 7; 
Code, s. 541.

As to proceedings under the “ Indian Act.” R. S. 0. c. 
43, s. 115, see 58 & 59 Vic. c. 35, s. 7; R. v.' McAuley, 14 
0. R. 643.

An authority given by statute to two cannot be executed 
by one justice, but if given to one justice it may be executed 
by any greater number. Hatton’s case, 2 Salk. 477.

If the complaint be directed to be made to any justice, 
though the statute should Require the final determination to. 
he by two, the complaint is well lodged before one. Ware 
v. Stanstead, 2 Salk. 488; and see Code, s. 842 (3).
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FIRST SET OF MAGISTRATES.
All the justices of each district are equal in authority, 

hut the jurisdiction to try summarily in any particular case 
attaches in the first set of magistrates duly authorized, who 
have possession and cognizance of the fact, to the exclusion 
of the separate jurisdiction of all others, and the acts of any 
others except in conjunction with the first are not only void, 
hut such a breach of the law as subjects them to an indict
ment. R. v. McRae, 28 O. R. 569 ; R. v. Sainsburv, 4 T. R. 
4SI ; 2 R. R. 433 ; see R. S. 0. c. 87, s. 22 ; see 54 4 55 Vic. 
c. 46, s. 2, ns to prosecutions under the Inland Revenue Act.

But in certain cases other magistrates arc authorized to 
act in the absence of those first seized of the case.

MINISTERIAL OR JUDICIAL ACTS.
The acts of a justice of the peace are either ministerial 

or judicial He acts ministerially in preserving the peace, 
receiving complaints against persons charged with indict
able offences, issuing summonses or warrants thereon, 
examining the informant and his witnesses, and in binding 
over the parties to prosecute and give evidence. He acts judi
cially in all cases of summary jurisdiction, and in committing 
for trial, fixing bail, directing sureties for the peace, etc., 
sec Staverton v. Ashburton. 4 E. 4 B. 526 ; 24 L. J. 
M. C. 53; R. v. Coursey, 27 0. R. 181; Cox v. Coleridge, 
1 B. & C. 37; R. v. Ettinger, 32 N. S. II. 176; R. v. Ramsay, 
16 W. R. 191; R. v. Cavalier, 11 M. L. R. 333; Re Cooper, 
5 F. H. 256; Daubney v. Cooper, 34 R. R. 377; 10 B. 4 C. 
237, 830.

PRESUMPTION OF AUTHORITY.
The maxim amnia praesumuntur rite esse artu does not 

apply to give jurisdiction to justices or other inferior tri
bunals. R. v. Atkinson, 17 C. P. 302. On this principle in 
a prosecution for a penalty under a by-law of a corporation, 
the by-law must be proved, for it must appear on the face 
of the proceedings that there is jurisdiction. R. v. Wart- 
man, 9 N. B. R. 73; R. v. All Saints, 7 B. 4 C. 785, 31 R. R. 
296.
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But the maxim applies so as to warrant a presumption 
that the evidence taken before magistrates and returned by 
them was read over to and signed by the witnesses, there 
being no evidence to the contrary. R. v. Excell, 20 O. B. 
C33; R. v. Scott, 20 O. R. 646.

Where a justice of the peace is authorized to act for a' 
police magistrate in case of the latter’s illness, absence, or at 
his request, and the justice acts, the maxim omnia praesum- 
unlur rite esse aclv applies, and the justice is presumed to be 
properly authorized unless the contrary appear. R. v. Hodge, 
23 0. R. 450. There is a presumption of a regular appoint
ment from the fact of the officer acting. R. v. Holman, 10 
M. L. R. 272.

GENERAL SKETCH OF PROCEEDINGS.
Before proceeding in any matter the justice should con

sider, 1st, whether he has jurisdiction—this is given by his 
commission, or by the particular statute under which the 
proceedings arc taken; outside of these he has no power. 
R. v. Brown, 21 C. L. T. Oce. N. 103; R. v. Carter, 5 0. R. 
651; 2nd, If more than one, or any particular description of 
justice is required.

On the preliminary inquiry into indictable offences one 
justice may do everything required to be done out of ses
sions, except admit to bail under section 601 of the Code. 
But such inquiry may be by more justices than one. Code, 
s. 557. *

When a prisoner brought up under Part LV. respecting 
the summary'trial of indictable offences, elects to be tried 
bv a jury, it is conceived that the preliminary inquiry directed 
by section 792 of the Code could only be held by a “ magis
trate,” as defined by section 782.

In summary cases one justice may receive the informa
tion or complaint and grant a summons or warrant thereon, 
and issue his summons or warrant to compel the attendance 
of any witnesses for either party, and do all other acts and 
matters necessary preliminary to the hearing, even if, by the 
statute in that behalf, it is provided that the information or



16 magistrates’ manual.

complaint shall be heard and determined by two or more 
justices.

3rd. A justice has to consider whether a time is limited 
for any of the proceedings. In indictable offences formerly, 
with very few exceptions, there were no limitations. Now, 
section 551 of the Code has introduced a large number. A 
justice would do well to look at this section before proceed
ing with a preliminary inquiry; a special time is there fixed 
for the prosecution of various offences. See also notes to 
s. 841.

In summary cases the information also must now be 
laid within six months instead of three, as provided by the 
former statute. Code, s. 841.

JURISDICTION AS TO PLACE.
In general the authority of justices is limited to the 

district for which they are appointed, and they can only 
exercise their powers while they are themselves within that 
district, for their authority is local rather than personal, but 
it seems that acts purely ministerial, such as receiving infor
mations, taking cognizances, etc., may be done elsewhere; 
though anything founding proceedings of a penal nature, 
and any coercive or judicial act is utterly void unless done 
within the district. Dalton, c. 85; see Newhold v. Coltman, 
6 Exch. 189; Langwith v. Dawson, 30 C. P. 375; R. v. Tot- 
ness, 11 Q. B. 80; R. v. Cumpton, 5 Q. B. D. 341, except in 
eases where it is otherwise specially provided by. statute. 
Where an objection was raised that there was no evidence to 
show that the offence was committed within the jurisdiction 
of the magistrate, and it appeared that the conviction alleged 
that the defendant at the town of Simcoe, did unlawfully 
keep intoxicating liquors for sale, and the depositions recited 
the information as above, and the evidence showed the 
liquor was found upon the premises of the defendant, the 
court held that the local jurisdiction sufficiently appeared. 
R. v. Doyle, 18 O. R. 347.

A conviction made outside of the territorial limits of 
the magistrate’s jurisdiction is bad. R. v. Hughes, 17 N. S.
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R. 194; and this is not altered by a statute giving jurisdic
tion to “ any two justices.” Re Peerless, 1 Q. B. 143.

The Imperial Act, 9 Geo. I. c. 7, s. 3, provides that it 
any such justice of the peace shall happen to dwell in any 
city, or other precinct that is a county of itself, situate in 
the county at large for which he shall be appointed a justice, 
although not within the same county, it shall be lawful for 
any such justice to grant warrants, take examinations, and 
make orders for any matters which one or more justices of 
the peace may act in at his own dwelling-house, although such 
dwelling-house be out of the county where he is authorized 
to act as a justice, and in some city or other precinct adjoin
ing, that is a county of itself.

Generally speaking, a justice may act in any petty ses
sional division for which he is appointed, and an enactment 
that something is to be done by the justices of or in a division 
or the next justices is only “ directory,” and not ‘Restrictive” 
or “ qualificatory.” See anon, 2 Salk. 473; Ashley’s Case, 
lb. 480 ; R. v. Price, Cald. 305 ; R. v. Loxdale, 1 Burr. 447 ; 
where, however, a conviction was required to be made by “ a 
justice acting for the place in which the matter requiring 
the cognizance of the justice arises;” it was held that a justice 
sitting in and for a division in which the offence had not 
been committed had no jurisdiction. R. v. Broadhurst, 32 
L. J. M. C. 168; Oke, 4th ed. 8.

Every justice of the peace for a county shall have juris
diction in all cases arising under any by-law of any munici
pality in the county for which there is no police magistrate. 
R. S. 0. c. 223, s. 476.

If anything is directed to be done by or before a magis
trate or justice of the peace, it shall be done by or before 
one whose jurisdiction or powers extend to the place where 
such thing is to be done. See R. v. Beemer, 15 O. R. 266, 
273; and whenever power is given to any person, officer, or 
functionary to do or to enforce the doing of any act or thing, 
all such powers shall be understood to be also given as arc 
necessary to enable such person, officer or functionary to do

C.M.M. 2
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or enforce the doing of such act or thing. R. S. C. c. 1, s. 
7, b.-s. 36, 37.

The publication of the justices appointment in the 
“ Gazette ” as for a certain district is sufficient proof of 
jurisdiction in such place. Ex p. Gallagher, 33 C. L. J. 776. 
And jurisdiction is sufficiently shown in the proceedings if 
the magistrate describes himself as magistrate for the dis
trict or place in which he acts. Ex p. Robinson, 5 Rev. de 
Jur. 271 ; Ann. Dig. (1899), 137, 138. In the absence of 
evidence to the contrary, the inference is that the magistrate 
is acting within the territorial limits of his jurisdiction. R. 
v. Fearman, 22 O. R. 456.

DEALT WITH, ETC.
As the words “ dealt with, inquired of, tried, determined 

and punished,” frequently occur in the statutes, it may be 
observed that the words “ dealt with,” apply to justices of 
the peace, “ inquired of,” to the grand jury, “ tried,” to the 
petit jury, and “determined and punished,” to the court. 
2 Russell C. & M. 6th ed., 45, 46.

It must be remembered that this work does not define 
the nature of every description of offence on which a justice 
may be called to adjudicate. The offence may be one against 
a federal or provincial statute or against a by-law having 
application in a particular locality only. In such eases the 
general procedure is pointed out, but in determining the 
nature of the offence the particular statute or by-law must 
be looked to.

EVIDENCE.
In reference to all indictable offences where the justice 

commits for trial, a prima facie case is all that need be made 
out. The justice is not trying the case and should if there 
is any doubt send the accused for trial.

Section 593 of the Code admits the evidence of every 
witness who testifies to any fact relevant to the case on behalf 
of the prisoner, and under the 56 Vic. c. 31, s. 3, the prisoner 
and his wife are competent, while under section 594 of the
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Code the magistrate is to form his opinion on the “ whole of 
the evidence,” and determine whether a suflicient case has 
been made out to put the accused upon his trial. This does 
not give any power of trial and has not altered the duty 
of the magistrate in requiring a prima facie case except that 
the evidence on both sides must now be considered. See 
section 596 of the Code.

INFORMATION AND COMPLAINT.
In all cases the first official step to be taken by the 

justice is to receive an information or complaint in writing 
and upon oath generally, from a credible person, that an 
offence has been committed within his jurisdiction, such 
information or complaint stating as near as may be, the name 
of the offender (if known), the nature of the offence, the per
son against whom, and the time when, and the place where 
the said offence was perpetrated.

It is recommended that the justice should on all occa
sions, when taking informations, carefully read over and 
explain them to the informants, so as to satisfy himself that 
they are perfectly understood; because it not unfrequently 
happens that ignorant persons undesignedly misstate and 
confuse the facts, so as to mislead the justice, and cause the 
information to be incorrectly prepared.

The court disapproves of the practice of the complaint 
being heard by the magistrate’s clerk, who fills up a summons 
and obtains the signature of any magistrate thereto, whether 
the information or complaint is made to him or not. See 
Dixon v. Wells, 25 Q. B. D. 249.

SUMMONS OR WARRANT.

If it appear to the justice, that the offence was com
mitted within his jurisdiction, or that the person charged is 
within such jurisdiction (see Code, s. 554), and that the appli
cation is made in due time, he should at once issue his sum
mons or warrant to bring the accused before him, describing 
the offence in such summons or warrant, from the informa
tion or complaint sworn to. If a summons be issued, reason-
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able time should be given the defendant to appear; if a war
rant be issued, it must be executed forthwith. A summons 
should be issued in all eases over which the law gives a 
justice summary jurisdiction, in the first place, unless some 
good and sufficient reason should exist for issuing a warrant.
In all cases of serious indictable offences a warrant, and not 
a summons, should be granted in the first instance.

Every warrant authorized by the Code may be issued 
and executed on a Sunday or statutory holiday. Code, s. 
604, s.-s. 3.

CIVIL REMEDY NOT SUSPENDED.
Since the passing of the Code no civil remedy for any 

act or omission is suspended or affected by reason that such 
act or omission amounts to a criminal offence: s. 634.

A civil proceeding for the same cause may in some cases 
render it inexpedient to proceed before the magistrate. Thus 
when an action is pending, judgment will not be given on an 
information for the same assault. R. v. Mahon, 4 A. & E. 
575. Technically speaking, there is in such case no estoppel 
on the justices from proceeding, but the safe practical rule 
would seem to be, when it appears that civil proceedings are 
pending in respect of the same matter to dismiss the com
plaint, or pass a nominal sentence unless there has been an 
outrage on public order, or unless by statutory provision the 
civil and criminal proceedings are not to interfere with each „ 
other. Should the second proceeding be merely to indemnify 
the complainant from an alleged wrong, a previous civil deci
sion as to the same matter will be conclusive. Thus a judg
ment against a servant in a civil court for wrongful dismissal 
is an answer to an application to justices to enforce payment 
of wages. Routledge v. Hislop, 29 L. J. M. C. 90.

PROCEEDINGS IN COURT.
We will now suppose the complainant and defendant to 

be in attendance with their witnesses on the day when, and 
at the place where, it was appointed to hold the court. If 
the offence complained of be one over which the justice or
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justices has or have summary jurisdiction, the court is an 
open one, to which the public have the right of access. Code, 
s. 849.

The court having been opened by the constable announc
ing such opening, and calling for order, the names of the 
parties should then be called, and the information or com
plaint read to the accused by the justice, and in cases of 
summary jurisdiction, the question asked, if he admit the 
truth of the complaint, or, if he have any cause to show why 
he should not be convicted, or why an order should not be 
made against him, as the case may be. Code, s. 856.

If he voluntarily admit it, the justice present at the 
hearing shall convict him or make an order against him 
accordingly. Ib. s.-s. 2.

Any accused person on his trial for any indictable 
offence, or his counsel or solicitor, may adi. it any fact alleged 
against the accused so as to dispense with proof thereof. 
Code, s. 690. This, however, only applies at the trial. But 
evidence in another case is admissible by consent. R. v. 
St. Clair, 27 A. H. 308.

It is always desirable to take the defendant’s admission 
in writing, and signed by him if lie will. If the offence be 
not admitted, the justice must proceed to take the evidence 
of the complainant and his witnesses, and afterwards that of 
the witnesses for the defendant.

In cases of indictable offences there is now, as we have 
seen, a right to examine witnesses for the accused, and ihc 
statement of the accused himself is taken, or he or his wife 
may give evidence. The rule is the same in the case of 
summary conviction, except that the statement of the accused 
is not taken; see Code, ss. 591, 592, 593; 56 Vic. c. 31. This 
evidence must be given under oath and be taken down in 
writing (Code, ss. 590, 843-851), as near as may be in the 
words of the witnesses; the,evidence of each to be signed 
by him and the justice; the accused, the witness and justice 
being all present together at the time of such reading and 
signing; see Code, s. 590.
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Where the evidence ie taken in shorthand it is not neces
sary that it should be read over to and signed by the witness; 
lb. s.-s. 7. But if not so taken, before the witness signs the 
evidence he has given, it should be read over to him, to ascer
tain whether it has been correctly taken down, or that his 
right meaning has been expressed : any mistake should be 
corrected before he signs it. If the justice should see any 
good cause for so doing, he may adjourn the hearing of the 
case to some future day, and in the meantime commit the 
defendant to the common jail, or may discharge him, upon 
his entering into a recognizance, with or without sureties, 
for his appearance at the time appointed. Persons charged 
with indictable offences may be remanded by warrant from 
time to time for any period not exceeding eight clear days 
at any one time, or may be verbally remanded for any time 
not exceeding three clear days. Code, s. 586; see B. v. 
Holley, 4 Can. C. C. 510, cited in notes to s. 586.

In many cases, particularly in indictable offences, it is 
desirable for the justice to order the witnesses on both sides 
to leave the court; but it is important to observe, that if any 
witness should remain in court, notwithstanding any such 
order, his evidence cannot be safely refused. Black v. Besse, 
12 O. B. 522.

In the case of indictable offences after the first examina
tion of witnesses, they may be cross-examined by the pris
oner; and when their evidence is completed, their depositions 
are to be read by the justice to the accused ; and then any 
statement he may make, after being duly cautioned, is to be 
taken down in writing as nearly as possible in hie own words, 
signed by him, if he will, as well as by the acting justice or 
justices. See Code, s. 591.

The justice or justices having heard the evidence on both 
sides, the first question to determine is, whether the charge 
is sustained by the evidence; or, in indictable offences, 
although the offence may not be clearly proved, whether 
there is sufficient doubt to send the case to another tribunal ; 
or the case may be adjourned for further hearing. If the 
case can be disposed of summarily, the justice or justices will
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adjudge the amount of the penalty to be imposed, under the 
limitations of the statutes creating the offence, together with 
the costs, which should be recorded on the proceedings, 
together with the period of imprisonment, with or without 
hard labour, to be awarded in case of non-payment of tine 
and costs; a minute of which should be served on the defend
ant, if he have to pay money, for which no fee should be 
paid; before which service no warrant of distress or com
mitment shall be issued. Code, s. 8C3.

MAJORITY WHO HEAR ALL EVIDENCE.
If more than one justice be acting, the judgment should 

be according to the opinion of the majority. Where on a 
preliminary inquiry the evidence is begun before one and 
finished before two, a committal by the two is irregular 
unless they have heard all the evidence. Re Nunn, 6 B. C. 
R. 464. Though all the justices who attend may take part 
yet if on a summary hearing before two justices one of them 
is not present until part of the evidence has been given, the 
witness should be re-sworn and should repeat his evidence; 
and it is not sufficient that the notes of the evidence already- 
given should be read over to such justice. H. v. Jeffreys, 23 
L. T. 786; 34 J. P. 727 ; see also Peck v. De Rutzen, 46 J. P. 
313; R. v. Cinque Ports, 17 Q. B. D. 171. The same rule 
applies to a preliminary inquiry. Re Guerin, 16 Cox C. C. 
596.

A verbal conviction by two justices cannot be reversed 
after one has gone away by one of them and another justice, 
but either of two convicting justices has a right to change 
his mind before the conviction is drawn up, the effect of 
which is that there is no conviction, but it would not be 
advisable to proceed again for the same offence. Jones v. 
Williams, 46 L. J. M. C. 270; 36 L. T. 559.

JUSTICES EQUALLY DIVIDED.

The chairman or presiding justice may vote, but he is 
not entitled to a double or casting vote. If the justices are 
equally divided in opinion there may be an acquittal, but it
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might be better to adjourn the ease to a future day, and 
then entirely rehear the case, when other magistrates may
be present, or further evidence adduced. Kinnis v. Graves, 
19 Cox C. C. 42; 67 L. J. Q. B. 583; an acquittal or dis
missal when equally divided is a bar to any other prosecu
tion for the same offence, lb. ; sec also Ex p. Evans (1894), 
A. C. 16; B. v. Ashplant, 52 J. P. 474. If no adjudication 
be made, or the case postponed, the information may be laid 
again, if the time for doing so has not expired, and the pro
ceedings be wholly recommenced. If the judgment be given, 
it may be altered during the same sitting, but not afterwards.

COMMITTAL FOR TRIAL.
With respect to indictable offences, where the justice or 

justices intend to commit the prisoner for trial, he should 
not be specially committed for trial to any particular court. 
This is important, as where a statute directs a prisoner to 
he tried at the sessions, a commitment to the assizes would 
he bad. and the prisoner would be entitled to his discharge.
R. v. Ward, 15 Cox C. C. 321 ; see Code, s. 596, and Warrant 
of Commitment, Form V. But see 63 & 64 Vic. c. 46, 
amending s. 601 of the Code, and allowing a committal to 
the sessions.

In every case, where a person is committed for trial, to 
answer to a criminal charge, the justice of the peace so com
mitting shall transmit the informations, depositions, exam
inations, recognizances and papers connected with the charge, 
to the clerk or other proper officer of the court in which the 
trial is to be had. Code, s. 600.

When a justice commits a prisoner to jail, he should at • 
once, and before the parties leave his presence, or the pro
ceedings be considered as concluded, bind over the prosecutor 
and the witnesses to prosecute and give evidence at the court 
by which the accused is to be tried. Code, s. 598; see also 
s. 641.

TIME FOR PAYMENT.
It is not unusual for persons, on conviction, to request 

the justice to allow time for payment of the fine, at the same
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time offering to pay down part immediately. Such applica
tions cannot ordinarily be safely granted, as after part pay
ment the right of commitment is gone, the justice having no 
power to apportion the period of imprisonment where it is 
not an alternative punishment. Sinden v. Brown, 17 A. R. 
173. But in cases against provincial laws time may be 
given for payment of the whole or part. R. S. 0. c. 90, s. 3. 
Under s. 872 (n) of the Code, time may be given in the con
viction, but if the conviction fixes a time it would be unsafe 
to extend it afterwards.

No part less than the whole amount adjudged to be paid 
should be received, nor by instalments, except where such 
power is given by statute ; see the Indian Act, R. S. C. c. 43, 
s. 263; 52 Vic. c. 29, s. 3; for if it becomes necessary to issue 
the commitment, what has been received on the distress 
warrant must be refunded. Where there is not sufficient to 
cover the penalty and costs, the return upon the warrant 
of distress should state that fact and upon that a warrant 
of commitment may issue. A commitment for part of the 
sum adjudged by the conviction to be paid is illegal. Where 
a conviction directed the payment of a fine and costs to be 
levied by distress if not paid forthwith, and in default of 
sufficient distress, imprisonment, and the defendant paid the 
costs but not the fine, a warrant of commitment issued after 
a failure to realize on a warrant of distress was held illegal. 
Sinden v. Brown, 17 A. R. 173.

When juvenile offenders arc tried for indictable offences 
the justices may, if they deem it expedient, appoint some 
future day for the payment of any pecuniary penalty 
adjudged to be paid. See Code, s. 825.

Where no time is specified for payment of a fine it is 
payable forthwith. R. v. Caister, 30 U. C. R. 247.

REHEARING CASE.
Justices arc sometimes requested to rehear a case after 

the decision has been pronounced, on the ground of the 
parties having been taken by surprise by the evidence, or of 
having, subsequently to the hearing, discovered testimony
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which might have affected the judgment. Justices have, 
however, no power to re-open the investigation after they 
have once given judgment, and after the court is closed. The 
only wav, then, of impeaching their judgment is by appeal or 
certiorari. i

Justices arc not obliged to fix the fine or imprisonment 
at the time of conviction, but may take time either for the 
purpose of informing themselves as to the legal penalty, or 
of taking advice as to the law applicable to the case. Stone, 
33rd ed., 737; B. v. Fry, 78 L. T. 716; 67 L. J. Q. B. 712.

COPIES OF DEPOSITIONS.

The parties are not entitled to copies of the depositions 
in cases of summary conviction, and their only mode of com
pelling the production of the original is by certiorari. Neither 
is a person committed for default of sureties, and discharged 
at the sessions, entitled to a copy of the depositions on which 
his commitment proceeded ; but they should be furnished by 
the justice if paid therefor.

In indictable cases, however, every one who has been 
committed for trial may be entitled at any time before the 
trial to have copies of the depositions and of his own state
ment on paying a reasonable sum for the same, not exceeding 
five cents for one hundred words. Code, s. 597.

But this section only gives the right to such copies after • 
all the examinations have been completed, and only in the 
event of the prisoner being committed for trial, or released 
on bail to appear for trial. R. v. Fletcher, 13 L. J. M. C. 67.

INTERESTED JUSTICES.

Justices of the peace should refrain from taking part in 
any matters in which they individually have a personal 
interest however small. If any one of the justices be interested 
it will invalidate the decision of all, even though there may 
have been a majority for the decision, without counting the 
vote of the interested party. Where such justice took part 
in the discussion, but retired from the bench before the other 
justices came to the vote, the court held that it invalidated
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the decision. R. v. Hertfordshire, 6 Q. B. 753. But where 
the magistrate did not know, and from the nature of the 
proceedings could not know that he was interested in the 
matter, this rule has been holden not to apply. R. v. Sur
rey, 31 L. J. M. C. 195. It is not enough that the decision is 
right. If there is a disqualifying interest, the justice should 
not sit in the case, and the court will not enter into the ques
tion as to whether his interest affected his decision. A dis
qualifying interest is not confined to pecuniary interest, but 
the interest if not pecuniary must be substantial. Pecuniary 
interest, however small, disqualifies the justice, so does real 
bias in favour of one of the parties; but the mere possibility 
of bias does not ipso facto avoid the justice’s decision. R. v. 
Meyer, 1 Q. B. D. 173; R. v. Rand, L. R. 1 Q. B. 230-3. R. 
v. Justices Dublin (1894), 2 Q. B. Ir. 527; R. v. Justices Yar
mouth, 8 Q. B. D. 525; R. v. Justices, Sunderland (1901), 2 K. 
B 357; 70 L. J. K. B. 946; see also R. v. Hain, 12 T. L. II. 
323.

The principle to be deduced from the cases is that if a 
state of things exists, whether arising from relationship to 
the parties to the litigation or from other causes which is 
likely to create a bias, even though it be an unconscious one 
in the magistrate in favor of one of the parties, or which 
causes a reasonable apprehension of bias, that will prevent 
his adjudication upon the matters in controversy being 
upheld if it be impeached by a party who either had no 
knowledge of the existence of that state of things; or, know
ing it, objected to the magistrate acting. R. v. Steele, 26 
O. R. 540; R. v. Huggins (1895), 1 Q. B. 563, followed.

To disqualify a justice from acting in a prosecution 
before him, he must have either a pecuniary or such other 
substantial interest in the result as to make it likely that he 
would be biased in favour of one of the parties. It is not a 
ground of disqualification that the justice and the counsel 
who conducted the prosecution are partners in business as 
attorneys, provided that they have no joint interest in the 
fees earned by the counsel in the prosecution or in any fees 
payable to the justice on the trial of the information, and
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provided that the justice be not an Ontario police magis
trate. R. S. 0. c. 87, s. 36. Neither is it any disqualification 
that the justice was appointed and paid by the town council, 
at whose instance the complaint was made, and the prosecu
tion carried on; his salary being a fixed sum, not dependent 
on the amount of fines collected. R. v. Grimmer, 25 N. B. 
R. 424.

A magistrate is disqualified to try an information under 
“ The Canada Temperance Act ” where an action for assault 
and false imprisonment is pending between him and the 
defendant, arising out of the trial of a previous information 
for a similar otfence. Ex p. Ryan, 30 N. B. R. 256. But 
the disqualification ceases when judgment is recovered by 
the magistrate, though an execution issued is unsatisfied. 
Ex p. Ryan, 32 N. B. R. 377.

A bona fide action against the magistrate by the husband 
of the defendant disqualifies. Ex p. Gallagher, 34 N. B. R. 
413. But the court will inquire into the circumstances of 
the action and if it is not bona fide it will not disqualify. 
Ex p. Scribner, 32 N. B. R. 175.

In Quebec if a justice is a member of a municipal coun
cil lie cannot try an officer of the municipality for an infrac
tion of its by-laws. Tessier v. Desnoycrs, 12 Q. S. C. 35.

But it is otherwise in Ontario. See R. S. O. c. 223, s.# 
477, and he is not disqualified to act as a justice where in 
case of conviction the fine or penalty, or part thereof, goes 
to a municipality in which he is a ratepayer. Ib. s. 478.

The fact that fines imposed by a police magistrate 
appointed by a corporation are paid into a fund from which 
his salary as solicitor for the corporation is drawn does not 
inca; acitate him by reason of interest where the prosecu
tions are solely by the chief of police. R. v. Hart, 2 B. C. 
R. 264.

Nor is a magistrate disqualified from adjudicating under 
the “ Canada Temperance Act ” because of a fixed appropria
tion from the council, in addition to his regular salary, for his 
services under the Act, though this appropriation is paid
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out of a fund from the fines thereunder. Ex p. McCoy, 33 
X. B. B. 605; 1 Can. C. C. 410.

A magistrate is not disqualified to sit upon a case under 
the “ Liquor License Act ” by reason of being an honorary 
member of a Temperance Union which has taken steps 
towards enforcing the Act before him, and provided funds 
for that purpose, especially where the prosecution is not con
ducted by the union, and the magistrate’s connection with 
it has been merely nominal. B. v. Herrell, 12 M. L. B. 198.

If the justice be a member of a division of the Sons of 
Temperance, by which a prosecution for selling liquor is 
carried on, he is incompetent to try the case, and a convic
tion before him is bad. B. v. Simmons, 14 N. B. B. 159.

Any pecuniary interest in the subject matter of the liti
gation, however slight, will disqualify a magistrate from 
taking part in the decision of a case. B. v. Steele, 26 O. B. 
540.

If a magistrate has such a substantial interest other 
than pecuniary in the result of the hearing as to make it 
likely that he will have a bias, he is disqualified. The fact 
that a magistrate has been subpoenaed, and that it is intended 
to call him as a witness at the hearing, is not a legal dis
qualification, and the court will not on that ground prohibit 
the magistrate from sitting. B. v. Farrant, 20 Q. B. D. 58.

And the calling of a magistrate sitting on a case as a 
witness does not of itself disqualify him from further acting 
in the case. B. v. Sproule, 14 0. B. 375. See also B. v. 
Handsley, 8 Q. B. D. 383. Ex p. Herbert, 4 Can. C. C. 153; 
34 N. B. B. 455; Ex p. Flanagan, 34 N. B. B. 326. Nor 
does the mere fact of a subpoena having been served on a 
magistrate to give evidence. B. v. Tooke, 31 W. B. 753; 
B. v. Farrant, 20 Q. B. D. 58.

The propriety of deciding a case after giving evidence 
thereon is, however, open to'grave doubt. See B. v. Petrie, 

. 20 O. B. 317.
To disqualify, the interest need not be a direct pecuniary 

one if the justice is indirectly interested in the result of the
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decision. Thus where the defendant having sold land by 
auction, under a decree of the court, was convicted of a 
breach of a municipal by-law, providing that it should not 
be lawful for any person to sell by public auction any wares, 
goods or merchandise of any kind without a license. Two 
of the four convicting justices were licensed auctioneers for 
the county, and persisted in sitting after objection taken on 
account of interest, though one justice was competent to try 
the case. It was held that they were disqualified, and on 
quashing the conviction on that ground, the court ordered 
them to pay the costs. R. v. Chapman, 1 O. R. 583. See 
further as to interest, Tupper v. Murphy, 15 N. S. R. 173.

Where three justices who were members of the town 
council of a borough, and ae such had taken an active part 
in the making of an order under the “ Dogs Act,” sat to hear 
a complaint of non-observance of the order, the court held 
that they had no such interest in the subject matter as to 
oust their jurisdiction. R. v. Justices of Huntingdon, 4 
(j. B. D. 532. But where a complaint was made to the Local 
Government Board of a nuisance on the premises belonging 
to B. in the borough of W„ and the Board communicated 
with the town council of W., who were the urban sanitary 
authority under the “ Public Health Act, 1875,” and required 
them to abate the nuisance. The council having made 
inquiries, ) assed a resolution that steps should be taken for 
the removal of the nuisance, and took out a summons against 
B. At the hearing an order for the abatement of the nuis
ance was made. Two justices who were present were mehi- 
bcrs of the town council when the resolution was passed. 
The court held that the councillors who were justices had 
such an interest as might give them a bins in the matter, 
and that they ought not to have sat as justices upon the 
hearing of the summon.". R. v. Milledge, 4 Q. B. D. 333. 
The same rule applies if the summons is issued by a justice 
who is a member of a corporation, though it came on for 
hearing before other justices, none of whom are members 
of the corporation. R. v. Gibbon, 6 Q. B. D. 168.
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During the trial of an offence under “ The Liquor 
I.ieenee Act," the license commissioner, who was sitting at 
the counsel’s table, went and sat in the constable’s chair a 
few feet distant from the desk at which the magistrate was 
sitting, but there was no evidence to show that he in any 
way improperly interfered in the trial, and the court 
held that the license commissioner could not be deemed, 
under the circumstances, to have been sitting on the bench 
and taking part in the trial contrary to section 96 of the 
R. S. 0. c. 245. R. v. Southwick, 21 0. R. 610.

Mere possibility, of bias is not sufficient where there is 
no pecuniary interest and no probability of any bias. A num
ber of persons including one N. were associated together to 
aid in enforcing the “ Canada Temperance Act.” N. being 
furnished with money by a member of the association pur
chased intoxicating liquor in order to enable him to prose
cute. The information, however, was laid by a policeman 
at the request of other members of the association who fur
nished funds to carry on the prosecution. The conviction 
of defendant was made on the evidence of N. who was a 
cousin of the justice, and it was held that the latter was com
petent and that the prosecution need not be in the name of 
the collector of inland revenue. Ex p. Grieves, 29 N. B. R. 
543; Ex p. Groves, 23 N. B. R. 38, followed; see also R. v. 
Burton (1897), 2 Q. B. 468.

At a vestry meeting summoned by a district surveyor 
to consider (tnler alia) the obstruction of a highway by the 
defendant who had deposited and left a heap of earth and 
manure by the side of the highway, a justice of the peace 
moved a resolution calling upon the defendant to remove 
the heap. The defendant having failed to do so, a summons 
was taken out against him by the district surveyor for 
depositing the heap to the obstruction and annoyance of 
the highway and for failing to remove it after notice. The 
justice who had moved the resolution, and who was a rate
payer of the parish, sat and adjudicated with another jus
tice upon the summons, and made an order directing the 
heap to be removed and sold, and the proceeds of the sale to
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be applied to the repair of the highway. The court held 
that the justice was disqualified from adjudicatingsupon the 
summons for the part taken bv him in moving the resolution, 
afforded ground for reasonable suspicion of bias on his part, 
though there might not have been bias in fact. The fact 
that the justice was a ratepayer pecuniarily interested in the 
result of the summons was also held to disqualify. R. v. 
Gaisford (1892), 1 Q. B. 381; see also R. V. Henley (1892), 
1 Q. B. 504; 17 Cox C. C. 518.

A magistrate is not disqualified from adjudicating on a 
charge of selling intoxicating liquor without license from 
the fact that he is a chemist and druggist, and in such capa
city fills medical prescriptions containing small quantities 
of spirituous liquors. R. v. Richardson, 20 O. R. 514.

The fact of his being an inspector for another district 
does not disqualify. Ex p. Michaud, 34 N. B. R. 123.

But he is disqualified if he is a licensed vendor under 
the Act even if appointed such before it came into force. 
Ex p. Laughey, 28 N. B. R. 656.

A magistrate is incompetent under the “ Canada Tem
perance Act” if his grandfather is a brother of the defend
ant’s great grandmother. Ex p. Jones, 27 N. B. B. 552..

So where the complainant was the daughter of the con
victing justice, a conviction for an assault was quashed. R. 
v. Langford, 15 0. R. 52.

A conviction for cruelty to animals was quashed where 
one of the justices was the father of the complainant, and 
the proceedings were taken against the father of the chil
dren who had committed the acts complained of. Re Hol
man, 12 N. S. R. 375.

And where the complainant entitled to half the penalty 
was the father of the convicting justice, the conviction was 
quashed though there was no conflict of testimony. R. v. 
Steele, 26 0. R. 540.

On appeal in several cases of assault arising out of the 
same matter from convictions by four justices of the peace, 
it appeared that one of the justices was married to a first
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cousin of the principal respondent, and the other respond
ents at the time of the alleged assault, though not of affinity 
to any of the justices of the peace, were servants of the 
principal respondent, it was held that the convictions must 
he set aside, and that no distinction could be made between 
the case of the principal respondent and the cases of his ser
vants, but all must be set aside. Campbell v. McDonald, 1 
P. E. I. 423.

A magistrate is not disqualified by reason of the defend
ant’s wife being the widow of a deceased son of the magis
trate. Ex p. Wallace, 26 N. B. R. 593. But he is disqualified 
where the wife is the defendant. Ex p. Wallace, 27 N. B. R. 
17$; see also Ex p. Doak, 19 C. L. T. Occ. N. 405.

But not where he and the inspector who is prosecuting 
under the “ Liquor License Act ” have married sisters. R. v. 
Major, 29 N. S. R. 373; see also Ex p. Flanagan, 34 N. B. R. 
326; 2 Can. C. C. 513;Exp. Gorman, 34 N. B. R. 397; 4 Can. 
C. C. 305; R. v. Fleming, 27 O. R. 122.

A justice who is a shareholder in a railway company is 
disqualified from convicting a person for travelling on the 
railway with an improper ticket. R. v. Hammond, 9 L. T. 
423. But where the justice was a shareholder in a company 
owning ships which were insured in societies of which the 
prosecutor was agent, the court thought there was no dis
qualification. R. v. Mackenzie, 17 Cox C. C. 542.

The police magistrate of St. John was held not dis
qualified from trying complaints for violation of the “ Liquor 
License Act ” by reason of his being a ratepayer, there being 
a local statute preventing any disqualification. Ex p. Dris
coll, 27 N. B. R. 216.

It was alleged that the prosecutions for offences against 
the “ Canada Temperance Act ” were taken before the magis
trates in this case because iit “ was notorious they were 
thorough-going Scott Act men,” and that they had said that 
in no case of conviction would they inflict a less fine than $50. 
It was also alleged that one of the justices was a member of 
a local committee for prosecuting offences against the Act, 
but it appeared he had resigned from the committee before 

c.*.a. 3
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the Act came into force In the county. The court held that 
there was no disqualifying interest in the magistrates, nor 
any real or substantial bias attributable to them, nor any 
reason why they should not lawfully adjudicate on the case. 
R. v. Klemp, 10 O. R. 143.

It was contended that the magistrate had a disqualifying 
interest in the prosecution of an offence against the “ Canada 
Temperance Act ” because he had employed and paid agents 
to secure convictions under the Act, and because he was a 
strong temperance advocate, with an alleged bias in favour 
of the prosecution in cases under the Act. It was not shown 
that the magistrate was interested or engaged in promoting 
or directing the prosecution of this offence or defraying (he 
expenses of it, or paying agents for evidence to be given 
upon it, and the court held that it was not to be inferred 
from anything alleged to have been done by the magistrate 
in other prosecutions that the same was done by him in this, 
and that the above statements were of too loose and vague a 
character to support a finding that the magistrate was dis
qualified from sitting. R v. Brown, 16 0. It. 41.

The justice should be free from prejudice, bias or par
tisanship in respect of all matters before him. See observa
tions of Rose, J., in R. v. EU, 10 0. R. 727; 13 A. R. 526.

There is a clear distinction between an objection to a 
judge arising from his having a pecuniary interest in a case, 
and a bias in consequence of relationship to one of the 
parties. In the former case he is disqualified from acting, 
but not necessarily so in the latter case. The consanguinity 
of the justice within the ninth degree to the prosecutor, 
where not known to or believed in by the justice, and un
known to the prosecutor until the trial, does not disqualify. 
Ex p. Victory, 32 N. B. R. 249.

“ The Trade Unions Act,” R. S. C. c. 131, s. 21, dis
qualifies the master, or the father, son or brother of a master 
in the particular trade or business in, or in connection with 
which any offence under this Act is charged to have been 
committed from acting as a justice of the peace, or being a 
member of any court hearing any appeal under the Act.
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There is a similar provision in the Act respecting threats, 
intimidation and other offences. K. S. C. c. 173, s. 13, s.-s. 5.

The clerk to the justices should not act as solicitor for 
one of the parties on a prosecution before his own bench of 
justices, but such an interest in the clerk does not affect the 
jurisdiction of the bench. R. v. Brakenridge, 48 .1 P. 393. 
Sec R. S. 0. c. 87, s. 36.

t
TAKING NO PART.

If the justice is interested it is immaterial that he takes 
no part in the matter. H. v. Meyer, 1 Q. B. D. 173. R. v. 
Rand, L. R. 1 Q. B. 330-3. See R. v. Steele, 36 0. R. 543.

At the hearing of a summons for an offence under the 
“ Fishery Acts,” one of the magistrates was interested in the 
decision and sat upon the bench. He stated openly in the 
court that he should take no part in the hearing of the case, 
but made an observation in the course of the case that he 
could prove a material fact in the controversy. He also 
remained and was present at the consultation of the magis
trates. He stated that he took no part in the matter except 
as above, and that he did not vote upon the decision of the 
case. Notwithstanding this disclaimer, the court held that 
he took such a part in the hearing as invalidated the convic
tion. R. v. O’Orady, 7 Cox C. C. 247. But from the mere 
fact of a justice who is interested sitting on the bench dur
ing the hearing of the case", but taking no part therein, and 
making an audible and distinct declaration that he did not 
intend to take any part in the proceedings, they will not be 
invalidated. R. v. Justices, Tyrone, 2 L. T. 639; 13 Ir. C. 
L. R. 91. But where it appeared on an appeal from a refusal 
to grant a license, that one of the justices who refused a 
license was present on the bench, and during the hearing 
conversed with some of the magistrates, but not on any 
matter relating to the appeal, nor did he act in the hearing 
or determination thereof; it was held nevertheless that being 
present he formed part of the court, and the order of ses
sions was invalid. R. v. Justices, Surrey, 1 Jur. N. S. 1138.
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A magistrate having on the hearing ot a complaint for 
trespass to a fishery, remained on the bench during its prog
ress, admitting that he was interested in the subject matter 
of the complaint, and stating from the bench that he could 
prove that other persons than the one complained against 
had been lined for fishing in the locus in quo, and after the 
court had been cleared of the public, remaining with his 
brother magistrates until a decision was arrived at, acts mis- 
takingly and improperly, and a decision come to by the bench 
of magistrates under such circumstances is censurable and 
will be reviewed by the court. R. v. Massey, 7 L. R. Ir. 211.

REMEDIES IN CASE OF INTEREST.
On the hearing of a case by a magistrate there cannot 

be a trial as to the interest of the magistrate himself, and 
the latter is justified in refusing to admit evidence for the 
purpose of showing his interest or bias. Even if such evi
dence were admissible its rejection would not afford ground 
for quashing the conviction. R. v. Brown, 16 O. R. 41, 6; 
R. v. Sproule, 14 0. R. 375, not followed.

The proper course where the magistrate is interested is 
to apply for a writ of prohibition. See R. v. Brown, supra.

A writ of certiorari will also lie where there is a real bias. 
R. v. Justices, Sunderland (1901), 2 K. B. 357; R. v. Hain, 
12 T. L. R. 323.

The objection that a justice who sits to adjudicate upon 
a summary conviction is interested, is one which may be 
waived by the parties, and if waived the proceedings are not 
void on the ground of such interest. It should therefore be 
taken at the outset. If the parties do not take the objec
tion of interest, but go on taking the chance of a decision 
in their favour, the objection will be waived. Wakefield v. 
West Midland, 10 Cox C. C. 162; L. R. 1 Q. B. 84; R. v. Jus
tices, Antrim (1895), 2 Q. B. Ir. 603; R. v. Steele, 26 0. R. 
540; unless of course they were ignorant of the interest. See 
R v. Richmond, 8 Cox C. C. 314.

The justice of the peace before whom the information 
was laid and who issued the summons was claimed to be
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interested. The hearing, however, took place before and 
the adjudication and conviction were made by another jus
tice whose qualification was not attacked. The defendant 
pleaded to the charge and raised no objection to the validity 
of the proceedings until the certiorari was applied for. And 
the court held that even assuming that the act of the justice 
who took the information was illegal, the defendant had 
waived the objection by appearing and pleading without rais
ing the question of interest. It. v. Stone, 23 O. 11. 40; see R. 
v. Clarke, 20 0. R. 642. But in R. v. Gibbon, 6 Q. B. D. 168, 
a mandamus to compel a hearing under such circumstances 
was refused.

ASSAULT ON JUSTICE.
If any person assault a justice, the latter might, at the 

time of the assault, order him into custody, but when the 
act is over,.and time intervenes, so that there is no present 
disturbance, it becomes, like any other offence, a matter to 
be dealt with upon proper complaint upon oath to some other 
justice, who might issue his warrant, for a magistrate is not 
allowed to act officially in his own case, except flagrante 
delictii, while there is otherwise danger of escape, or to sup
press an actual disturbance, and enforce the law while it is in 
the act of being resisted. Powell v. Williamson, 1 U. C. R. 
154, 6.

MISCONDUCT.

Where a justice acts in his office with a partial, malici
ous, or corrupt motive, he is guilty of a misdemeanour, and 
may be proceeded against by indictment or information.

A justice employed in any capacity for the prosecution 
or detection or punishment of offenders is guilty of an indict
able offence if he corruptly accept or obtains or agrees to 
accept or attempts to obtain for himself or for any other 
person any money or valuable consideration, office, place or 
employment, with the intent to interfere corruptly with the 
due administration of justice, or to procure or facilitate the 
commission of any crime or to protect from detection or
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punishment, any person having committed or intending to 
commit any crime. Code, s. 132.

Justices of the peace are responsible in damages where 
they act illegally and maliciously, e.g., in committing a person 
to jail for refusal as a witness to answer a question at a trial 
which had taken place before them, the order of imprison
ment being signed out of court some days after the termina
tion of the trial and under circumstances indicating malice. 
Gauvin v. Moore, 7 Mont. S. C. 376.

CRIMINAL INFORMATION.

The court will in general grant a criminal information 
against justices for any gross act of oppression committed 
by them in the exercise or pretended exercise of their duties 
as justices, and whenever there can be shown any vindictive 
or corrupt motive. See R. v. Cozens, 2 Doug. 426; R. v. 
Somersetshire, 1 D. & R. 442.' The misconduct must have 
arisen in connection with his public duties. R. v. Arrow- 
smith, 2 Dowl. N. S. 704. And where a criminal information 
is applied for against a magistrate for improperly convicting 
a person of an offence the court will not entertain the motion, 
however bad the conduct of the magistrate may appear, 
unless the party applying make oath that he is not really 
guilty of the offence of which he was convicted. R. v. Web
ster, 3 T. R. 388. And indeed in all cases of an application 
for a criminal information against a magistrate for any
thing done by him in the exercise of the duties of his office, 
the question has always been not whether the act done 
might, upon a full and mature investigation, be found strictly 
right, but from what motive it had proceeded, whether from 
a dishonest, oppressive or corrupt motive, or from mistake 
or error, in the former case alone they have become the 
objects of punishment. R. v. Brown, 3 B. & Aid. 432-4.

It is to be observed that the Code does not prevent the 
prosecution by indictment of a justice of the peace for any 
offence, the commission of which would subject him to indict
ment at the time of the coming into force of this Act, s. 905.
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No application can be made against a justice for any
thing done in the execution of hie office without previous 
notice. R. v. Homing, 5 B. & A. 666. The justice is entitled 
to six days' notice of motion for a criminal information. R. 
v. Heustis, 2 N. S. R. 101; Bustard v. Schofield, 4 O. S. 11. 
The affidavit in support of the motion should not be entitled 
in a suit pending. 76.

Where the notice is to answer the application within 
four days after the service of the notice, it will not suffice, 
though the motion is not actually made until the six days 
have expired. The application must not (when the miscon
duct occurs before the term) he made so late in the term 
that the magistrate cannot answer it the same term, because 
the pendency of such a motion might affect his influence as 
magistrate in the meantime. R. v. Heustis, supra.

COMMITTING FOR CONTEMPT.
Justices of the peace acting judicially in a proceeding 

in which they have power to fine and imprison, arc judges 
of record, and have power to commit to prison orally without 
warrant for contempt committed in the face of the court. 
Armstrong v. McCaffrey, 12 N. B. R. 525; Ovens v. Taylor, 
19 C. P. 53. Thus if the justice be called “a rascal and a 
dirty mean dog,” “ a damned lousy scoundrel,” “ a con
founded dog,” etc., the justice has a right to imprison as 
often as the offence is committed. R. v. Scott, 2 U. C. L. J. 
N. S. 323.

But where the contempt is not in the face of the court 
it is otherwise. R. v. Lcfroy, L. R. 8 Q. B. 134.

This authority must be understood as being confined to 
those exercising the plenary powers conferred by s. 908 of 
the Code. And the fact that the latter section expressly 
grants special powers to those named therein seems to rebut 
the conclusion that a single? justice of the peace has all the 
powers of a police or stipendiary magistrate.

In Young v. Saylor, 23 0. R. 513, 20 A. R. 645, a bar
rister and solicitor while acting as counsel for certain persons 
charged with an offence before a justice of the peace holding
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court under the “ Summary Convictions Act,” was arrested 
by a constable by the order of the justice, and without any 
formal adjudication or warrant excluded from the court room 
and imprisoned for an alleged contempt and for disorderly 
conduct in court. It was held, in an action against the jus
tice and constable for assault, false arrest, and imprison
ment, that the justice had no power to punish summarily 
for contempt in the face of the court, at any rate without a 
formal adjudication and a warrant setting out the contempt, 
but that he had power to remove persons who by disorderly 
conduct obstructed or interfered with the business of the 
Court.

The proper exercise of the privilege of counsel in examin
ing witnesses does not constitute an interruption of the pro
ceedings so as to warrant an extrusion. If the justice had 
issued his warrant, for the commitment of the plaintiff, and 
had stated in it sufficient grounds for his commitment, the 
court would not review the facts alleged therein, but there 
being no warrant, the justice was bound to establish such 
facts as would justify his course, lb.

The justice in this case did not come within the descrip
tion of persons to whom power to preserve order is given by 
s. 908 of the Code, if he had, the case would have been other
wise.

The justice while discharging his duty has power to 
protect himself from insult and to repress disorder, by com
mitting for contempt any person who shall violently or 
indirectly interrupt hie proceedings, and the justice may, 
upon view and without any formal proceedings, order at once 
into custody any person obstructing the course of justice, or 
he may commit him until he find sureties for the peace. But 
the justice has no power at the time of the misconduct, much 
less on the next day, to make out a warrant to a constable, 
and to commit the party to jail for any certain time by way 
of punishment, without adjudging him formally after a sum
mons to appear for hearing to such punishment on account 
of his contempt, and a hearing of his defence and making a
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minute of the sentence. He Clarke, 7 XJ. C. R. 223; see also, 
Jones y. Glasford, R. & J. Dig. 1974.

There must be a formal adjudication and a warrant set
ting out the contempt. See Young v. Saylor, 23 O. R. 513, 
20 A. R. 645.

But where the attachment is ordered while the court is 
sitting and the offender is there, it may be executed after he 
has left the court. Mitchell v. Smyth (1894), 2 Q. B. Ir. 351.

It has been doubted whether a justice of the peace 
executing his duty in his own house, and not presiding in any 
court, can legally punish for a contempt committed there. 
McKenzie v. Mcwburn, 6 0. S. 486. But s. 908 of the Code 
expressly gives to any judge of sessions of the peace, police 
district or stipendiary magistrate, such and the like powers 
and authority to preserve order in said courts, and by the 
like ways and means as now by law are or may be exercised 
and used in like cases and for the like purposes by any court 
of law in Canada; or by the judges thereof respectively dur
ing the sittings thereof, and by s. 909 in all cases where any 
resistance is offered to the execution of any summons, war
rant of execution, or other process issued by him the due 
execution thereof may be enforced by the means provided 
by the law for enforcing the execution of the process of other 
courts in like cases. It is an offence, to obstruct a justice 
in the course of his duty. Code 3 (s), 144 (2).

It is to be observed that s. 585 of the Code gives the jus
tice power by warrant to commit for contempt any person 
refusing to be sworn or to answer such questions as are put 
to him, or refusing or neglecting to produce any documents 
or to sign his depositions.

IMPROPER LANGUAGE ON BENCH.
Justices should be careful not to abuse their position ; 

and by either knowing their powers or in ignorance of them 
inflict a wrong upon a party or witness, or maliciously punish 
him by the use of insulting and improper language. Where 
language of this character is used without any legal justifi
cation, exemplary damages will be given against the justice.
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Clissold v. Machell, 25 U. C. Ii. 80; affirmed in appeal, 26 
U. C. II. 422; see however, McKay v. Prowse, N. H. ’74-’84, p. 
166.

An action for damages will lie against any person who 
in the presence of the magistrate, and while the court Is 
sitting, assaults any of the parties concerned, or accuses 
such party of crime in the face of the court. See Belanger 
v. Gravel, 1 L. C. L. J. 98; Gravel v. Belanger, 3 L. C. 
L. J. 69.

LIABILITY FOR JUDICIAL ACTS.
An action will not lie against a judge for anything done 

by him in his judicial capacity, and within his jurisdiction, 
although there may be an improper exercise of jurisdiction. 
See Dickerson v. Fletcher, Stuart, 276; Gugy v. Kerr, Stuart. 
292; Garner v. Coleman, 19 C. P. 106; Agnew v. Stewart, 21 
U. C. R. 396. And from the opinion of the court in Garner 
v. Coleman, tupra, and Scott v. Stansfield, L. R. 3 Ex. 320; 
IS L. T. 572; it would seem that no action at law can be 
maintained against a judge of a Court of Record for any
thing done in his judicial capacity, though there is malice 
and a want of reasonable and probable cause. The court do 
rot say that the judge is not amenable to punishment by 
impeachment in parliament, but seem disposed to protect 
him from an action before a jury. The general rule is that 
a justice like other judges is not liable for any mistake or 
error of judgment, or for anything he docs judicially when 
acting within his jurisdiction, though he may be wrong. 
Garnett v. Ferrand, 6 B. & C. 611; 30 R. R. 467; Mills v. 
Collett, 6 Bing. 85; 31 R. R. 355; Roy v. Page, 27 L. C. J. 
11; Gordon v. Denison, 24 O. R. 576, 22 A. R. 315.

Where a justice of the peace acts judicially in a matter 
iii which by law he has jurisdiction, and his proceedings 
appear to be good upon the face of them, no action will lie 
against him or if an action be brought, the proceedings them
selves will be a sufficient justification. See Brittain v. Kin- 
naird, 1 Brod. &r B. 432, 21 R. R. 680; Fawcett v. Fowles, 7 
B. & C. 394; R. v. Farmer (1892), 1 Q. B. 637. If, therefore,
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an action of trespass be brought against a magistrate for 
convicting a person and causing him to be imprisoned in a 
case where the magistrate had jurisdiction, the plaintiff must 
be non-suited if a valid and subsisting conviction be adduced 
and proved. Stamp v. Sweetland, 14 L. J. >1. C. 184; 
Mould v. Williams, 5 Q. B. 4G9; or, if the conviction lias 
b< en quashed, then case, not trespass, is the form of action 
that ought to be adopted. Baylis v. Strickland, 1 Man. & 
Or. 59. All this is now fully declared in Ontario, by the 
K. S. c. 88.

MINISTERIAL ACTS.
What we have hitherto been considering have been 

actions against justices for something done by them in their 
judicial character. For what they do in their ministerial 
character without reference to their judicial authority, their 
power of justifying will depend in a great measure upon the 
legality of the proceedings upon which these acts are founded. 
See Weaver v. Price, 3 B. & Ad. 409, 37 R. R. 454. Thus, 
if the justice exceeds the authority the law gives him in his 
ministerial acte, he thereby subjects himself to an action as 
if he commit a prisoner for re-cxamination for an unreason
able time, although he do so from no improper motive, 
he is liable to an action for false imprisonment. Davis v. 
Capper, 10 B. & C. 28, 34 R. R. 318. So if lie commit a man 
for a supposed crime where there has in fact been no accusa
tion against him, he is liable to an action of trespass for false 
imprisonment, Morgan v. Hughes, 2 T. R. 225; but if he 
commit him for a reasonable time, although the statute under 
which he is acting gives him no authority to do so, he 1s 
not liable to an action, for authority so to commit is given 
to justices. Gelan v. Hall, 27 L. J. M. C. 78; Haylock v. 
Sparke, 4 E. & B. 471; Linford v. Fitzroy, 13 Q. B. 240; see 
R. S. 0. c. 88, post title vexatious actions.

SUPPRESSING RIOT.
A magistrate charged with the preservation of the peace 

in a city, who causes the military to fire upon a person,
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whereby the latter is wounded, is not liable in an action for 
damages at the suit of the injured party, if it be made to 
aj pear that though there was no necessity for the firing, yet 
the circumstances were such that a person might have been 
reasonably mistaken in his judgment as to the necessity for 
such firing. Stevenson v. Wilson, 2 L. C. J. 254. In this 
case the Riot Act was read before the firing.

CLAIM OF RIGHT.
When property or title is in question, the jurisdiction of 

justices of the peace to hear and determine in a summary 
manner is ousted, and when a bona fide claim which is not 
obscure or impossible is made, the justices have no jurisdic
tion and ought not to convict, or make further inquiry: 
Scott v. Baring, 18 Cox C. C. 128; R. v. Taylor, 8 U. C. B. 
257; R. v. Cridland, 7 E. & B. 853. It is not sufficient to 
take away their jurisdiction that the defendant bona fide 
believed that he had a right, it is for the justices to decide, 
if the claim of right is fair and reasonable, and if they hold 
that it is not, they are bound to go on and decide the case, 
R. v. Musset, 26 L. T. 429, but if the matter is doubtful, it 
will be enough to stop their proceedings, and they cannot 
give themselves jurisdiction by a false decision. R. v. Nun- 
nely, E. B. & E. 852. When in order to constitute an 
offence there must be a mens rea or criminal intention, an 
henest claim of right, however absurd, will frustrate a sum
mary conviction; but where the absence of mens rea is not 
necessarily a defence, the person who sets up a claim of right 
must show some ground for its assertion, and if he fails 
to do so, is liable to be convicted of the offence charged 
against him. Watkins v. Major, L. R. 10 C. P. 662.

The jurisdiction of the justice is not ousted by the mere 
bona fide belief of the person offending that his act was legal. 
White v. Feast, L. R. 7 Q. B. 351; Brooks v. Hamlyn, 19 
Cox C. C. 231.

A bona fide claim of right which cannot exist in law 
will not oust the justices jurisdiction. Hargreaves v. Did- 
dams, L. R. 10 Q. B. 582.
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The jurisdiction is not ousted where the justices have 
power by statute to determine the right to which the claim 
is made. R. v. Young, 52 L. J. M. C. 55; See also Reece v. 
Miller, 8 Q. B. D. 626.

If the justices believe there is a bona fide question of title 
they have no jurisdiction. I.egg v. Pardoo, 9 C. B. N. S. 
289.

The mere assertion by the defendant of a general right, 
though he really believes it docs not oust the jurisdiction, 
such a claim as would be a defence to an action of trespass, 
not being shown. Leatt v. Vine, 8 L. T. 581. It seems that 
there must be some colour for the claim of title, and the title 
must be claimed to be in the party charged, and not in a 
third person. Ex p. Cayen, 17 L. C. J. 74; Cornwell v. San
ders 8 B. & S. 206; Rees v. Davies, 8 C. B. N. S. 56.

If, in an action of trespass to land tried before a justice 
of the peace, the defendant sets up title and offers a deed in 
evidence, and the plaintiff also gives evidence of deeds and of 
a title arising by estoppel on which the justice undertakes 
to decide, the title is bona fide in question and the justice has 
no jurisdiction. R. v. Harshman, 14 N. B. R. 346.

The magistrate’s jurisdiction is only to enquire into the 
good faith of the parties alleging title. The defendant was 
convicted under a statute which provided that nothing in the 
Act contained should extend to any case where the party 
acted under a fair and reasonable supposition that he had a 
right to do the act complained of, and it appeared in the 
evidence before the magistrate that there was a dispute be
tween the parties as to the ownership. The court held that 
the title to land came in question, and that the defendant 
had been improperly convicted, even though the magistrate 
did not believe that the defendant had a title. R. v. David
son, 45 U. C. R. 91. In a prosecution under the R. S. C. 
c. 168, s. 24; s. 508 of the1 Code for an injury to growing 
trees to the amount of twenty-five cents, the defendant set 
up and proved a bona fide claim of title, and the court held 
that the jurisdiction of the justice was ousted. R. v. O’Brien, 
5 Q. L. R. 161.
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But where the defendants were summoned for trespass 
upon a fishery, and they gave evidence of long user and 
claimed a right to fish therein and offered security for costs 
in case the plaintiff would institute a civil action, it was held 
that this was such a bona fide claim of title as ousted the 
jurisdiction of the magistrates. It. v. Magistrate, Bally 
Castle, 9 L. T. 88. And where the defendant shewed that 
he had fished for many years without interruption, and no 
prosecution had been instituted against anyone for so doing, 
it was held that there was reasonable evidence to show that 
the question of title raised by the defendant was bona fide, 
and that therefore, the justice had no jurisdiction. It. v. 
Stimpson, 4 B. & S. 301.

Belief of a right to do the act is not a defence to rioters 
who unlawfully and with force damage any buildings. Code, 
s. 8C.

Under s. 842, s-s. 8, no justice shall hear and determine 
any case of assault and battery in which any question arises 
as to the title to any lands, tenements, hereditaments, or any 
interest therein or accruing therefrom, or as to any bank
ruptcy or insolvency, or any execution under the process 
of any court of justice.

The offence of wilfully committing damage, injury or 
spoil to any real or personal property cannot he committed 
if the person acted under a fair and reasonable supposition 
that he had a right to do the act complained of. Code s. 
611, s-s. 2 (a).

Everyone who is in peaceable possession of any mov
able property or thing under a claim of right, and every one 
acting under his authority is protected from criminal respon
sibility for defending such possession even against a person 
entitled by law to the possession of such property or thing 
if he uses no more force than is necessary. Code, s. 49. 
But the case is otherwise if the person in peaceable posses
sion of the property, Sc., neither claims right thereto nor 
acts under the authority of a person claiming right thereto. 
Code, s. 50; see also ss. 51, 52, 53 and 54.
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The prisoner was charged before justices with receiving 
stolen goods, namely, one bedstead, knowing the same to be 
stolen. The prisoner claimed to be the owner of the prop
erty, but was found guilty by the justices and in consider
ation that he would not be sent to jail assented to the fol
lowing agreement.

“ Memo, conviction made.
Defendant to be discharged from conviction on restitu

tion of the bedstead in 48 hours and on payment of costs of 
court and $50 damages to the prosecutor within lifteeu days, 
no appeal or proceedings to be taken against Ibis convic
tion.

A. G. H. J. P. A. D. L. (prisoner)”.
On an application for A certiorari it was held that the 

ecurt would look at the depositions to ascertain whether 
there was a criminal offence committed, and here there was 
a bona fide claim of title in the prisoner which should have 
ousted the jurisdiction of the justices. The court held that 
the agrecinnt was not binding on the prisoner even after part 
performance. There was no valid consideration for such an 
agreement and it was illegal and void and the action of the 
justice was an abuse of the process provided by the criminal 
law. B. v. Lacoursiere, 3 W. L. T. 33, allirmcd in appeal; 
lb, 132, 8 M. L. B. 302.

MANDAMUS.
The B. S. 0. c. 88, s. 6, provides that in any case where a 

justice of the peace refuses to do any act relating to the 
duties of his office, an application may be made to a judge 
for an order compelling him to do the act. The proper 
course where justices refuse without good cause to act 
according to the duties of their office is to proceed under 
this Act. Re Delaney v. McNabb, 21 C. P. 503; B. v. Aston, 
1 L. M. & P. 491; B. v. Bristol, 18 Jur. 426 n; Re Glee, 21 L. 
J. M. C. 112. '

The court will enquire into the validity of the order 
before compelling the justices to enforce it by distress and
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will refuse to do so if the order appear to be invalid: R. v. 
Collins, 21 L. J. M. C. 73; R. v. Browne, 13 Q. B. 654.

But if in a summary case the magistrate refuse to hear 
witnesses for the defence and convict, he will be ordered to 
re-open the case and hear them even after the lapse of nearly 
a year. Re Holland, 37 U. C. R. 214. But no mandamus will 
issue if the act is in the discretion of the justice. He Ryer, 
46 U. C. H. 206; or where he has to exercise judicial func
tions in deciding on the issue of a summons or warrant under 
s. 559 of the Code. Re Parke, 30 O. R. 498; Thompson v. 
Desnoyers, 3 Can. C. C. 68, 16 Q. S. C. 253.

The application of this section is not confined to cases 
where the justice requires protection in respect to the act he 
is called upon to do. R. v. Biron, 14 Q. B. D. 474; R. v. 
Percy, L. H. 9 Q. B. 64, not followed.

If justices refuse to give judgment after hearing the 
case mandamus will lie. La certe v. Pepin, 10 Q. S. C. 542. 
So if they do not proceed according to law and disregard the 
provisions of a statute. R. v. Gotham (1898), 1 Q. B. 802; 
R. v. Bowman, lb. 633; R. v. De Rutzen, 1 Q. B- D. 55.

Application was made to the court for a writ of man
damus to compel two justices of the peace for the County of 
Cumberland, to issue a warrant against defendant for a viola
tion of the “Canada Temperance Act." The justices had 
declined to issue a warrant on the ground that the notice 
to the secretary of state, referred to in sections 5 and 6 of 
the Act, and required to be filed “ in the office of the Sheriff 
or Registrar of Deeds of or in the county,” was not regularly 
filed, there being two Registrars of Deeds in the County of 
Cumberland, and the notice having been deposited only with 
one as a consequence of which the justices considered that 
the subsequent proceedings were irregular and that the Act, 
was not in force in the county. The proclamation having 
issued, and the election having taken place and resulted in 
the adoption of the Act, the court held that the provisions 
of the Act as to filing notice were directory, and that the 
mandamus must issue. At all events, it was not open to the
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justices to question the regularity of the preliminary pro
ceedings. B. v. Hicks, 19 N. S. R. 89.

A mandamus will not be granted to interfere with the 
discretion of a magistrate who has refused to issue a sum
mons for perjury on an information setting forth facts on 
which no jury would convict. Ex p. Reid, 49 J. P. 600 ; see 
also Ex p. Lewis, @1 Q. B. D. 191.

PROHIBITION.

A writ of prohibition may be issued to a justice of the 
peace to prohibit him from eiercising a jurisdiction which he 
does not possess. Justices of the peace have not now and 
never had jurisdiction by the criminal procedure to hear 
charges of a criminal nature against corporations. Although 
the word “ person ” in the R. S. C. c. 1, s. 7, s.-s. 22 means 
corporation for certain purposes it docs not include corpor
ations in cases where a justice of the peace is attempting to 
exercise criminal jurisdiction. He cannot compel a cor
poration to appear before him nor can he bind them over 
to appear and answer to an indictment, and he has no juris
diction to bind over the prosecutor or person who intends to 
present an indictment against them. Re Chapman, 19 0. It. 
33; see also R. v. Brown, 16 O. R. 41-46.

By s. 635 of the Code the procedure is by presenting 
an indictment before the grand jury. R. v. Eaton, 2 Can. C. 
C. 252, 29 0. R. 591.

A magistrate cannot take a preliminary enquiry against 
a municipal corporation for a nuisance under s. 641 of the 
Code as amended by 63 & 64 Vic. c. 46; R. v. City London, 
37 C. L. J. 74, 21 C. L. T. Occ. N. 71.

It is now held, however, that the procedure by way of 
summary conviction may be invoked in the case of a breach 
by a corporation of a municipal by-law. The R. S. 0. c. 90, 
in respect of offences against Provincial laws gives the same 
remedy as under Dominion Acts. See also (Ont.) 1 Edwd. 
VII. c. 13, s. 2. The service of the summons may be in any 
manner in which process may be served on the company in a

0. M. If. 4
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court of common law or equity, or for criminal cases only, 
and the fact that there can be no imprisonment for want of 
distress does not prevent the application of the summary 
clauses. B. v. Toronto B. Co., 2 Can. C. C. 471.

A different conclusion was arrived at in the Supreme 
Court of New Brunswick where a corporation was charged 
with violating a Dominion Act. It was held that justices 
had no jurisdiction to proceed summarily. Ex p. Woodcock, 
34 C. L. J. 391; 4 Can. C. C. 107.

Prohibition will not lie to restrain the issue and enforce
ment of a distress warrant by a justice upon a conviction 
regular on its face and which was within the jurisdiction of 
the justice making it; such acts being ministerial not judicial. 
B. v. Coursey, 27 O. B. 181.

Prohibition will not issue to prevent a hearing where 
the magistrate has jurisdiction. Beaudry v. Lafontaine, 
17 Q. S. C. 396.

The granting the writ is discretionary, and the jurisdic
tion will not be exercised unless there is a clear failure of 
justice. B. v. Chipipan, 5 B. C. B. 349; 1 Can. C. C. 81; or 
where any other remedy exists. Tessier v. Desnoyers, 17 Q. 
S. C. 35.
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PART XLIV.

COMPELLING APPEARANCE OF ACCUSED BEFORE 
JUSTICE—PRELIMINARY INQUIRIES.

553. For the purposes of this Act. the following provisions 
shall have effect with respect to the jurisdiction of justices:

(а) Where the offence Is committed In or upon any water, 
tidal or other, or upon any bridge, between two or more magis
terial jurisdictions, such offence may be considered as having 
been committed in either of such jurisdictions (63 & 64 Vic. c. 46);

(б) Where the offence is committed on the boundary of two 
or more magisterial jurisdictions, or within the distance of five 
hundred yards from any such boundary, or is begun within one 
magisterial Jurisdiction and completed within another, such 
offence may be considered as having been committed in any one 
of such jurisdictions;

(c) Where the offence is committed on or in respect to a 
mail, or a person conveying a post letter bag, post letter or any
thing sent by post, or on any person, or in respect of any pro
perty, in or upon any vehicle employed in a journey, or on board 
any vessel employed on any navigable river, canal or other inland 
navigation, the person accused shall be considered as having 
committed such offence in any magisterial jurisdiction through 
which such vehicle or vessel passed in the course of the journey 
or voyage during which the offence was committed: and where 
the centre or other part of the road, or any navigable river, 
canal or other inland navigation along which the vehicle or 
vessel passed in the course of such journey or voyage is the 
boundary of two or more magisterial jurisdictions the person 
accused of having committed the offence may. be considered as 
having committed it in any one of such Jurisdictions.

The Code takes effect on the first day of July, 1893. 
lb. s. 2.

Offences in the territory east of Manitoba and Keewatin, 
and north of Ontario and Quebec, may be inquired of and 
tried in any of said Provinces* 62 & 63 Vic. c. 47.

The provisions of the Code extend to and are in force 
in the North-West Territories and the District of Keewatin, 
except in so far as they are inconsistent with the provisions
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of the North-West Territories Act or The Keewatin Act 
ar.d the amendments thereto.

But nothing in the Code shall affect any of the laws 
relating to the government of His Majesty’s land or naval 
forces. Code, s. 983.

By the 56 Vic. c. 32, amending s-s. 2 of s. 981 of the 
Code, it is provided that the provisions of this Act which re
late to procedure, shall apply to all prosecutions commenced 
on or after the day upon which this Act comes into force in 
relation to any offence whensoever committed. The pro
ceedings in respect of any prosecution commenced before the 
said date, otherwise than under the “ Summary Convictions 
Act,” shall up to the time of committal for trial be continued 
as if this Act had not been passed, and after committal for 
trial shall be subject to all the provisions of this Act relat
ing to procedure so far as the same are applicable thereto. 
The proceedings in respect of any prosecutions commenced 
before the said day under the “ Summary Convictions Act,” 
shall be continued and carried on as if this Act had not 
been passed.

See s. 551 of the Code as to the time within which pro
secutions for various offences must be commenced.

If a person brought up under that part of the Code 
relating to the summary trial of indictable offences (s. 782), 
elects to be tried by a jury in a case in which his consent 
is necessary then the magistrate must proceed to hold a pre
liminary inquiry as provided in Parts XLIV. and XLV. and 
if the person charged is committed for trial shall state in the 
warrant of committal the fact of such election having been 
made, s. 792. See ss. 804-805 and 808 of the Code as to the 
extent to which the provisions of this Act relating to pre
liminary inquiries before justices and particularly ss. 586 
and 587 apply to the case of a summary trial under s. 783 
and the following sections. Under that part of the Code 
relating to the trial of juvenile offenders for indictable 
offences (s. 809) if the person charged objects to a trial by 
the justices, or if they are of opinion before the person 
charged has made his defence that the charge is from any
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circumstance a fit subject for prosecution by indictment, or 
if the person charged objects to the case being summarily 
disposed of then the justices must proceed to hold a prelim
inary inquiry only under the provisions of Parts XLIV. and 
XLV. See ss. 813-814. And the provisions of these parts 
relating to compelling the appearance of the accused, the 
attendance of witnesses and the taking of evidence shall 
so far as the same are applicable apply to all proceedings 
for the purposes of summary conviction. See Code, s. 843.

But when a warrant is issued in the first instance, 
the justice issuing it shall furnish a copy or copies and cause 
a copy to be served on the person arrested at the time of 
such arrest. Code, s. 843.

The distinction between felony and misdemeanour is 
abolished, and proceedings in respect of all indictable offences 
(except so far as they are herein varied) shall be conducted 
in the same manner. Code, s. 535. The word “herein” 
refers to the whole Act. See R. S. C. c. 1, s. 7, s-s. 5. Every 
Act shall be hereafter read and construed as if any offence 
for which the offender may be prosecuted by indictment 
(howsoever such offence may be therein described or referred 
to) were described or referred to as an “ indictable offence,” 
and as if any offence punishable on summary conviction were 
described or referred to as an “ offence,” and all provisions 
of that Act relating to “ indictable offences ” or “ offences ” 
(as the case may be) shall apply to every such offence.

Every commission, proclamation, warrant, or other 
document relating to criminal procedure in which offences 
which are indictable offences or offences (as the case may be) 
as defined by this Act are described or referred to by any 
names whatsoever shall be hereafter read and construed as if 
such offences were therein described and referred to as 
indictable offences or offences (as tho case may be). Code, s. 
536.

When a false statement is made by an official of a com
pany under s. 365 of the Code, it is immaterial in what prov
ince it is made or delivered. If contained in a letter mailed 
from Ontario to Quebec, a magistrate in either province
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would have jurisdiction. B. v. Gillespie, 1 Can. C. C. 551; 
7 Q. S. C. 442.

So in the case of any other offence begun in one province 
or district and completed in another, lb.; see also R. v. 
Bogie, 5 Q. Q. B. 59; 5 Can. C. C. 53, Code, s. 553.

Under s. 640 offences “ wherever committed ” may be 
tried where the accused is found or apprehended or is in 
custody, or by the court to which he has been committed 
for trial or ordered to be tried, or before any other court 
the jurisdiction of which has by lawful authority been trans
ferred to such first mentioned court under any Act for the 
time being in force. Under s-s. 2 every proprietor, pub
lisher, editor or other person charged with the publication 
in a newspaper of any defamatory libel, shall be dealt with, 
indicted, tried and punished in the province m which he 
resides, or in which such newspaper is printed.

The words “ wherever committed ” in this section do 
not give jurisdiction over an offence committed outside of 
Canada. See MacLeod v. Attorney-General, 17 Cox C. C. 341.

Part XLII. refers to the jurisdiction of the court of 
general or quarter sessions of the peace. This section to a 
large extent abolishes the old law of venue.

Where the blow is given in one county and the death 
takes place in another, the trial may be in either of these 
counties. 1 Russ. C. & M. 6th ed., 4-6. See Code s. 553.

The prisoner was convicted at Quebec of manslaughter. 
He and the deceased were serving on board a British ship, 
and the latter died in the District of Kamouraska, where 
the ship was loading, from injuries inflicted by the prisoner 
on board the ship on the high seas. The court held that as 
the prisoner had been hurt upon the sea, and the death 
happened in another district, he should have been tried there 
and not in the District of Quebec. R. v. Moore, 8 Q. L. R. 9.

As to the venue in British Columbia prior to the Code, 
see Mallot v. R., 2 B. C. B. 212; Sproule v. B., Ib. 219.

Under the “Animals Contagious Diseases Act” (R. S. C. 
c. 69, e. 45), every offence against the Act shall, for the pur
pose of proceedings thereunder, be deemed to have been
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committed either in the place in which the same actually 
was committed or in any place in which the person charged 
or complained against happens to be.

A railway company forwarding cattle contrary to the 
provisions of the Act into a prohibited district by another 
railway, may be convicted in that district. Midland B. Co. 
v. Freeman, 12 Q. B. D. 629.

Under the Act respecting discipline on Canadian Gov
ernment vessels (B. S. C. c. 71, e. 14), any justice of the 
peace for the county or district in which is situated the port 
where the vessel on board of which the offence has been com
mitted touches next after the time of its commission, shall 
have jurisdiction over the offence. Any person charged with 
any felony or misdemeanour under the “Wrecks and Salvage 
Act ” may be indicted and prosecuted in any county or dis
trict. B. S. C. c. 81, s. 38.

Any offence against the provisions of the “Fisheries 
Act ” committed in or upon or near any waters forming the 
boundary between different counties or districts or fishery 
districts, may be prosecuted before any justice of the peace 
in either of such counties or districts. B. S. C. c. 95, s. 17, 
a.-». 3.

Under the “Merchants Shipping Act,” Imp. 57 & 58 
Vic. c. 60 (reprinted in our statutes of 1895), there is juris
diction either where the offence was committed or where the 
offender resides.

Under the Imperial Act, 6 & 7 Vic. c. 34, if any person 
charged with having committed any offence in any part of 
His Majesty’s dominions, whether or not within the United 
Kingdom, and against whom a warrant is issued by any 
person having lawful authority to issue the same, shall be 
in any other part of His Majesty’s dominions, not forming 
uart of such United Kingdom, a judge of the Superior Court 
Oi Law where the offender is, may indorse his name on the 
warrant and authorize the arrest of the accused. After the 
arrest of the accused, any person authorized to examine and 
commit offenders for trial, may, upon the same evidence as 
if the offence was committed here, send the accused to prison
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to remain until he can be sent back. The prisoner was 
arrested in Toronto upon information contained in a tele
gram from England charging him with having committed a 
felony in that country and stating that a warrant had been 
issued there for his arrest, it was held that the prisoner could 
not, under the Act, legally be arrested or detained here for 
an offence committed out of Canada unless upon a warrant 
issued where the offence was committed and endorsed by a 
judge of a Superior Court in this country, and the warrant 
must disclose a felony according to the law of this country. 
R. v. McHolme, 8 P. R. 452.

The 11 Geo. II. c. 19, against a fraudulent removal of 
goods by tenants empowers the landlord to exhibit a com
plaint before two justices of the county, etc., “residing near 
the place whence such goods were removed or near the place 
where the same are found." Under these words it has been 
held that if the goods be removed out of one county into 
another the complaint may be made to two justices of the 
latter county. R. v. Morgan, Cald. 157.

There is no doubt that a statute may empower a j ustice 
to act beyond the limits of his jurisdiction as assigned by 
his commission. Thus under s. 5 of the R. S. C. 6. 149, 
respecting the seizure of arms kept for dangerous purposes, 
all justices of the peace for any district, county, or place 
in Canada, have concurrent jurisdiction as justices of the 
peace with the justices of any other district, county or place, 
in all cases as to carrying into execution the provisions of 
the Act as fully and effectually as if each of such justices 
was in the commission of the peace for such other district, 
county or place.

554. Every justice may issue a warrant or summons as 
hereinafter mentioned to compel the attendance of an accused 
person before him, for the purpose of preliminary inquiry in 
any of the following cases:

(e) If such person is accused of having committed In any 
place whatever an indictable offence triable In the province In 
which such Justice reeldes, and Is, or Is suspected to be, within 
the limits over which such Justice has Jurisdiction, or resides or 
Is suspected to reside within such Hmits;
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(b) If such person, wherever he may be, Is accused of having 
committed an Indictable offence within such limits;

(c) If such person is alleged to have anywhere unlawfully 
received property which was unlawfully obtained within such 
limits;

(d) If such person has In his possession, within such limits, 
any stolen property.

The words “ in any place whatever ” in s.-s. (a) are new. 
Under s. 30 of the R. S. C. c. 174, it was necessary that the 
offender should have committed the offence within the limits 
of the justices’ jurisdictibn, or that he should reside or be 
within such limits.

The object of the last line in s.-s. (a) is not clear. It 
would seem to be covered by the first four lines of the sub
section.

The words “ being within the jurisdiction of such jus
tice,” in s. 13 of the R. S. C. c. 178, were interpreted to refer 
to the time when the offence or act was committed, and not 
to the time when the information was laid. Therefore a 
conviction could not be quashed on the ground that the 
defendant left the jurisdiction after the offence was com
mitted and was not within it when the information was laid. 
R. v. Bachelor, 15 0. R. 641.

But the clause now under consideration contemplates 
the commission of an offence either within or without the 
jurisdiction of the justice.

CONSENT OF ATTORNEY-GENERAL.
In certain cases the consent of the attorney-general is 

necessary before a person shall be prosecuted.
Thus proceedings under sections 77 and 78 of the Code 

for communicating official information require the prior 
consent of the attorney-general. Code, s. 543. So for judi
cial corruption, ss. 131, 544; or for possessing explosive 
substances, ss. 100, 545; or criminal breach of trust, ss. 363, 
547 ; or concealing deeds or encumbrances or falsifying pedi
grees, ss. 370, 548; or uttering defaced coin, ss. 476, 549. 
See R. v. Barnett, 17 O. R. 649. Prosecutions for sending 
unseaworthy ships to sea require the consent of the Minister
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of Marine and Fisheries. Code, ss. 256, 546; 56 Vic. c. 32; 
see also the R S. C. c. 74, s. 129, as to the consent necessary 
under the “ Seamans Act ” when either party is a foreigner. 
R. v. Blair, 24 N. B. R. 245.

Under s. 4 of the Imp. 41 & 42 Vic. c. 73, proceedings 
before justices prior to committal in the case of offences 
committed on the open sea by persons not subjects of His 
Majesty do not require the consent of the Attorney-General.

Where consent in writing is required to the laying of 
an information, it must be given Before the information is 
laid. Thorpe v. Priestnall (1897), 1 Q. B. 159.

Proceeding under s. 448 of the Code for selling goods 
to which a false trade description is applied, must be by 
indictment; a magistrate, therefore, has no right to enter 
upon a preliminary enquiry as to such offences. R. v. Eaton, 
29 O. R. 591; see ante, pp. 49-50.

555. All offences committed in any of the unorganized tracts 
of country in the Province of Ontario, including lakes, rivers and 
other waters therein, not embraced within the limits of any 
organized county, or within any provisional judicial district, may 
be laid and charged to ha’ e been committed and may be inquired 
of, tried and punished within any county of such province; and 
such offences shall be within the Jurisdiction of any court having 
jurisdiction over offences of the like nature committed within the 
limits of such county, before which court such offences may be 
prosecuted; and such court shall proceed therein to trial, judg
ment and execution or other punishment" for such offence, in the 
same manner as if such offence had been committed within the 
county where such trial is had.

2. When any provisional judicial district or new county is 
formed and established in any of such unorganized tracts, all 
offences committed within the limits of such provisional judicial 
district or new county, shall be inquired of, tried and punished 
within the same, in like manner as such offences would have 
been inquired of, tried and punished if this section had not been 
passed.

3. Any person accused or convicted of any offence in any such 
provisional district may be committed to any common jail in 
the Province of Ontario; and the constable or other officer having 
charge of such person and intrusted with his conveyance to any 
such common jail, may pass through any county in such province
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with such person in his custody; and the keeper of the common 
jail of any county in such province in which it is found neces
sary to lodge for safe keeping any such person so being conveyed 
through such county In custody, shall receive such person and 
safely keep and detain him in such common jail for such period 
as is reasonable or necessary; and the keeper of any common 
jail in such province, to which any such person is committed as 
aforesaid, shall receive such person and safely keep and detain 
him in such common jail under his custody until discharged in 
due course of law, or bailed in cases in which bail may by law 
be taken. R. S. C. c. 174, s. 14. ,

556. Whenever any offence is committed in the district of 
Gaspe, the offender, if committed to jail before trial, may be 
committed to the common jail of the county in which the offence 
was committed, or may, in law, be deemed to have been com
mitted, and if tried before the Court of Queen’s Bench, he shall 
be so tried at the sitting of such court held in the county to the 
jail of which he has been committed, and if imprisoned in the 
common jail after trial he shall be so imprisoned in the common 
jail of the county in which he has been tried. R. S. C. c. 174, 
a. 15.

A person charged with a crime committed in one divi
sion of a county may be committed for trial by the justices 
acting for any other division of the same county, they hav
ing jurisdiction through the whole county. R. v. Bcckley, 
20 Q. B. D. 187.

557. The preliminary inquiry may be held either by one 
justice or by more justices than one: Provided that if the accused 
person is brought before any justice charged with an offence 
committed out of the limits of the jurisdiction (of such justice, 
such justice may, after hearing both sides, order the accused 
at any stage of the inquiry to be taken by a constable before 
some justice having jurisdiction in the place where the offence 
was committed. The justice so ordering shall give a warrant for 
that purpose to a constable, which may be in the form A In 
schedule one hereto, or to the like effect, and shall deliver to 
such constable the information, depositions and recognizances 
if any taken under the provisions of this Act, to be delivered to 
the justices before whom the accused person is to be taken, and 
such depositions and recognizances shall be treated to all intents 
as if they had been taken by the last-mentioned justice.

2. Upon the constable delivering to the justice the warrant, 
Information, if any, depositions and recognizances, and proving
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on oath or affirmation, the handwriting of the justice who has 
subscribed the same, such justice, before whom the accused is 
produced, shall thereupon furnish such constable with a receipt 
or certificate in the form B in schedule one hereto, of his having 
received from him the body of the accused, together with the 
warrant, information, if any, depositions and recognizances, and 
of his having proved to him, upon oath or affirmation, the hand
writing of the justice who issued the warrant.

4 If such justice does not commit the accused for trial, or 
bold him to bail, the recognizances taken before the first men
tioned justice shall be void.

557fz. In the district of Montreal the clerk of the peace or 
deputy clerk of the peace shall have all the powers of a justice 
of the peace under parts xliv. and xlv., 58 & 59 Vic., c. 40.

This section embodies the provisions of ss. 86 to 91 of 
the R. S. C. c. 174.

The preliminary inquiry referred to in s. 792 of the 
Code can be held only by a person who answers to the 
description of a “ magistrate ” as defined by s. 782. It will 
be seen from this section that two or more justices have the 
powers of one.

Although under this section the justice may send the ac
cused to the place where the offence was committed, it is not 
obligatory upon him to do so. R. v. Burke, 5 Can. C. C. 29. 
And in view of the provisions of s. 640 of the Code giving 
jurisdiction to any court in the province to which the accused 
has been committed for trial, it seems to be the duty of the 
justice in committing for trial to consider the convenience 
of the parties and witnesses and the other circumstances 
which influence the court on an application to change the 
venue.

558. Any one who, upon reasonable or probable grounds, 
believes that any person has committed an indictable offence 
against this Act may make a complaint or lay an information in 
writing and under oath before any magistrate or justice of the 
peace having jurisdiction to issue a warrant or summons against 
such accused person in respect of such offence.

2. Such complaint or information may be in the form C in 
schedule one hereto, or to the like effect.
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It will be observed that the informant must have reason, 
able or probable grounds for the charge. If he make a 
false charge he is liable to indictment under s. 405 of the 
Cede. R. v. Kempel, 31 O. R. 631.

The expressions “ indictment ” and “ count ” respect
ively include information. Code, s. 3 (1). And under s. 
609 of the Code, it shall not be necessary to state any venue 
in the body of any indictment and the district, county or 
place named in the margin thereof, shall be the venue for 
all the facts stated in the body of the indictment; but if 
local description is required such local description shall be 
given in the body thereof. R. S. C. c. 174, s. 104.

The form C of information given in schedule one to 
this Act does not show how the particular offence is to be 
described, but the description necessary in indictments will 
suffice as “indictment” and “count” respectively include 
information ; see R. v. Cavanagh, 37 C. P. 537 ; see Code, ss. 
611-613 and 846 and the form FF in the schedule, which is 
intended to illustrate the provisions of s. 611. Its effect is 
not confined to the offences stated therein. R. v. Skelton, 
18 C. L. T. Occ. N. 205, 4 Can. C. C. 467, Code, s. 982.

Section 609 of the Code was held to extend to the inqui
sition of a coroner, which need not show in the body the 
place where the alleged murder was committed. R. v. Wine- 
garner, 17 O. R. 208.

The information must be in writing and under oath, 
and it must set forth facts disclosing an offeree, and there 
is no right to issue a warrant where assuming the facts sworn 
to be true, no offence is shown; see Ex p. Boyce, 24 N. B. 
R. 347. But where there is a right to arrest without war
rant and after arrest a written charge not on oath is read 
over to the prisoner, this gives jurisdiction, although there 
is no information on oath. R. v. McLean, 5 Can. C. C. 67.

Without an information properly laid a justice has no 
jurisdiction to issue a warrant, and if he does so he is liable 
in trespass. Appleton v. Lepper, 20 C. P. 138; see R. v. 
Hughes, 4 Q. B. D. 614; McQuiness v. Dafoe, 23 A. R. 704, 
and the warrant will not give legal power to arrest. It.
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So if a justice, after an offender is brought before him 
on a warrant, commits him for trial where there is no pro
secutor, no examination of witnesses and no confession of 
guilt under the statute, he is liable in trespass. Appleton v. 
I.epper, 20 C. P. 138; Connors v. Darling, 23 U. C. R 541.

To give the magistrate jurisdiction there must be either 
an information for a criminal offence, or the information 
must be waived by the accused. Crawford v. Beattie, 39 
U. C. B. 26; Caudle v. Seymour, 1 Q. B. 889; R. v. Fletcher, 
L. R. 1 C. C. R. 320; or the accused must be in the presence 
of the magistrate, and while there be charged with the 
offence and must then submit to answer it. See R. v. Hughes, 
4 Q. B. D. 614; Ex p. Giberson, 34 N. B. R. 538; 4 Can. C. 
C. 537.

The warrant of a magistrate is only prima facie, not 
conclusive evidence of its contents, and though a warrant 
recites the laying of an information, and though in an action 
against the magistrate it is put in on, behalf of the plain
tiff, still the recital of the information is not conclusive, 
and evidence may be given to show that such information 
was not in fact laid. Friel v. Ferguson, 15 C. P. 584.

Even where an information is properly laid, if the 
offence is not committed within the limits of the justice’s 
jurisdiction the offender must reside or be within such 
limits. Sec Code, s. 554 (o).

Or it must appear that the property which he is alleged 
to have anywhere unlawfully received is in the possession 
of the offender, in the county for which the magistrate acts 
when he issues his warrant. See McGregor v. Scarlett, 7 P. 
R. 20. Code, s. 554 (c) and (d).

The commission of an offence within the justice’s juris
diction gives him authority, on an information properly 
laid, to issue his summons or warrant, though the offender 
at the time the information is laid has departed from the 
county or place in which the justice acts. See Code, s: 
554 (6). In case of fresh pursuit the offender may be 
apprehended at any place in an adjoining territorial division, 
and within seven miles of the border of the first-mentioned
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division. See Code, s. 564. In other cases the warrant may 
be backed so as to authorize the apprehension of the offender 
at any place in Canada out of the jurisdiction of the justice 
issuing the warrant. See Code, s. 565.

If the information discloses no offence in law, it will 
not authorize the issue of a warrant by a magistrate as there 
is nothing to found his jurisdiction. Stephens v. Stephens, 
24 C. P. 424; see Grimes v. Miller, 23 A. B. 764; Anderson 
v. Wilson, 25 O. B. 96.

An information for false pretences is not objectionable 
for not setting out the false pretences with which the defend
ant is charged, if it follows the form in which an indictment 
for the same offence may be framed. B. v. Bichardson, 8 
0. B. 651. In any case, s. 578 of the Code would cure the 
defect. It.

Where the prisoner was charged with an intent to mur
der, that prior, to the enactment of the Code, meant the 
doing of some act feloniously and of malice aforethought, 
and the information was required to allege that the act was 
done with such intent. B. v. Bulmer, 33 L. C. J. 57. See 
now ss. 227, 609, 611 of the Code.

Informations before magistrates must be taken as nearly 
as possible in the language used by the party complaining. 
See Cohen v. Morgan, 6 D. & B. 8 ; 28 B. B. 533 ; Me Nellis v. 
Garthshore, 2 C. P. 464.

It is highly improper for a magistrate to place a legal 
construction on the words of the complainant which they 
do not bear out. For instance, if the statement of the com
plainant shows a trespass only, the magistrate should not 
construe it as an indictable offence or describe it as such 
in the information. Bogers v. Hassard, 2 A. B. 507.

If by reasonable intendment the information can be 
riad as disclosing a criminal offence, the rule is so to read 
it. See Lawrenson v. Hill, 10 Ir. C. L. B. 177. But an 
information charging the violation of a statute which creates 
several offences is too general. B. v. Holley, 4 Can. C. C. 
510.
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An information charging that the plaintiff did “ abstract 
from the table in the house of John Evans, a paper being a 
valuable security for money,” does not charge an indictable 
offence. Smith v. Evans, 13 C. P. 60.

An information that “ the said Ellen Kennedy has the 
key of a house in her possession, the property of the com
plainant, and would not give it up” to the complainant’s 
agent, contains nothing which by reasonable intendment 
can be construed as charging criminality. Lawrcnson v. Hill, 
10 Ir. C. L. It. 177.

An information which stated that A. B. had neglected 
to return a gun which had been lent to him, and for which 
he had been repeatedly asked, was not construed as charging 
criminality. McDonald v. Bulwer, 11 L. T. 27.

An information charging that the plaintiff “came to 
my house and sold me a promissory note for the amount of 
ninety dollars, purporting to be made against J. M. in favour 
of T. A., and I find out the said note to be a forgery,” suffi
ciently imports that the plaintiff had uttered the forged note 
knowing it to be forged, to give the magistrate jurisdiction 
to issue a warrant to arrest. Anderson v. Wilson, 25 O. B. 91.

A charge of an attempt to steal from a person unknown 
is good, though ordinarily the name of the person injured 
should be given. R. v. Taylor, 5 Can. C. C. 89.

In the schedule of forms FF will be found examples 
of the manner of stating offences in popular language. 
According to this form it would now be sufficient in an 
information for murder to state that A. murdered B. at , 
on ; or for theft, that A. stole a sack of flour from a 
ship called the , at , on &c.

It seems that the informant must pledge his oath to 
that which would constitute an offence assuming the oath to 
be true. And an information stating that the complainant 
has just cause to suspect and believe, and does suspect and 
believe that the party charged has committed an offence, 
will not authorize the issue of a warrant in the first instance, 
for such information shows no offence. Ex p. Boyce, 24 
X. B. B. 347.
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550. Upon receiving any such complaint or Information the 
Justice shall hear and consider the allegations of the com
plainant, and If of opinion that a case for so doing Is made out 
he shall issue a summons, or warrant as the case may be. In 
manner hereinafter mentioned; and such Justice shall not refuse 
to Issue such summons or warrant only because the alleged 
offence Is one for which an offender may be arrested without 
warrant. R. 8. C. c. 174, s. 30.

It is in the justice’s discretion to issue the summons or 
to hear the application therefore in private. Stone, 33rd 
ed., 3.

The justice who issues the summons should also hear 
the complaint. See Dixon v. Wells, 30 Q. B. D. 249. This 
section is express that the justice shall hear and consider the 
allegations of the complainant.

The R. S. C. c. 174, s. 40, provided that a justice might 
issue the summons or warrant “ if he thinks fit.” This gave 
the justice a discretion in the issuing of the summons or 
warrant, but he was bound to exercise this discretion on the 
evidence of a criminal offence which the information dis
closed, and if on a consideration of something extraneous 
or extra judicial he refused the summons or warrant, the 
court would order him to issue it. R. v. Adamson, 1 Q. B. 
D. 201. See s. 853 of the Code.

The magistrate is not bound to issue process under this 
section. He has a discretion; nor is he bound to state his 
reasons for refusing, he has merely to express his opinion 
after considering the complaint. Thompson vf Desnoyers, 
16 Q. S. C. 253; 3 Can. C. C. 68; R. v. McGregor, 26 O. 
R. 115. And if after considering the matter he refuse either 
summons or warrant a mandamus will not lie to compel him 
to grant same. Ib. Re Parke, 30 0. R. 498; 3 Can. C. C. 
122, ante, p. 48. ;

A warrant should never be issued when a summons 
will be equally effectual, except when the charge is of a seri
ous nature. O’Brien v. Brabner, 78 L. T. 409.

On a reference to the form of the summons and war
rant and to s. 563, s.-s. 3 of the Code under which the

0.M.II. 5
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warrant may order the officer to whom it is directed to bring 
the offender either before the justice issuing the warrant 
or before some other justice, it would appear that the power 
to finally dispose of the case does not belong exclusively to 
the justice taking the information and granting the sum
mons or warrant. See R. v. Milne, 25 C. P. 94. In the 
case of summary convictions the power of some other justice 
is made clear by s. 842, s.-s. 3 and 5 of the Code.

560. Whenever any indictable offence Is committed on the 
high seas, or In any creek, harbour, haven or other place In 
which the Admiralty of England have or claim to have Jurisdic
tion, and whenever any offence is committed on land beyond the 
seas for which an indictment may be preferred or the offender 
may be arrested in Canada, any justice for any territorial 
division in which any person charged with, or suspected of, 
having committed any such offence is or is suspected to be, may 
issue his warrant, in the form D in schedule one hereto, or to 
the like effect, to apprehend such person, to be dealt with as 
herein and hereby directed. H. 8. C. c. 174, s. 32.

Proceedings for the trial and punishment of a person 
who is not a subject of His Majesty, and who is charged 
with any offence committed within the jurisdiction of the 
Admiralty of England, shall not be instituted in any court 
in Canada except with the leave of the Gov.mor-General and 
on his certificate that it is expedient that such proceedings 
should be instituted. Code, s. 542.

The admiralty jurisdiction of England extends over 
British vessels when in the rivers of foreign territory where 
the tide ebbs and flows and where great ships go. All per
sons, whatever their nationality, while on board British ves
sels on the high seas, or in foreign rivers where the tide 
ebbs and flows and where great ships go, are amenable to 
the provisions of English law. R. v. Carr, 52 L. J. M. C. 12.

The great inland lakes of Canada are within the 
admiralty jurisdiction, and offences committed on them are 
as though committed on the high seas, and therefore any 
magistrate has authority to enquire into offences committed 
on the lakes, though in American waters. R. v. Sharp, 5 
P. B. 135.
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The courts have no jurisdiction at common law over a 
foreigner who commits an offence in a foreign ship on the 
high seas outside of one marine league from the coast. It. 
v. Serve, 1 Den. 104; E. v. Keyn, 13 Cox C. C. 403. See E. 
v. Eyre, L. B. 3 Q. B. 487; B. v. Von Scberg, 12 L. T. 523; 
18 W. B. 935. But under the “ Imperial Act,” 41 & 42 Vie. 
c. 73, if an offence is committed within one marine league 
of the coast, whether the offender is or is not a subject of 
His Majesty, there is jurisdiction. But in the case of a 
foreigner, the leave of the Governor-General must be 
obtained for the prosecution, except that proceedings before 
a magistrate to bring the offender to trial may be had before 
the consent of the Governor-General is obtained.

The “ Imperial Act,” 12 & 13 Vic. c. 96, s. 1, enacts that 
all offences committed upon the sea, or within the jurisdic
tion of the admiralty, shall, in any colony where the prisoner 
is charged with the offence, or brought there for trial, 
be dealt with as if the offence had been committed 
upon any water situate within the limits of the colony, 
and within the limits of the local jurisdiction of the courts 
of criminal jurisdiction of such colony.

Under s. 3, when any person shall die in any colony of 
any stroke, poisoning or hurt given upon the sea, or within 
the limits of the admiralty, or at any place out of the col
ony, the offence may be tried in the colony in all respects 
as if the same had been wholly committed therein, and when 
the death is upon the sea the same rule obtains. •

See also the “ Imperial Acts,” 17 & 18 Vic. c. 104, s. 
267; 18 & 19 Vic. c. 19, s. 21, the 30 & 31 Vic. c. 124, s. 11, 
and 53 & 54 Vic. c. 27, also the Canadian Act, 54 & 55 Vic. 
c. 29.

561. Every one who Is reasonably suspected of being a 
deserter from Her Majesty’s service may be apprehended and 
brought for examination before any Justice of the peace, and It 
it appears that he Is a deserter he shall be confined in gaol until 
claimed by the military or naval authorities, or proceeded against 
according to law. R. S. C. c. 169, s. 6.
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2. No one shall break open any building to search for a 
deserter unless he has obtained a warrant for that purpose from 
a justice of the peace,—such warrant to be founded on affidavit 
that there is reason to believe that the deserter is concealed in 
such building, and that admittance has been demanded and 
refused; and every one who resists the execution of any such 
warrant shall incur a penalty of eighty dollars, recoverable on 
summary conviction in like manner as other penalties under 
this Act. R. S. C. c. 169, s. 7.

See the form of information to obtain a search warrant 
in the schedule of forms.

562. Every summons issued by a justice under this Act 
shall be directed to the accused, and shall require him to appear 
at a time and place to be therein mentioned. Such summons 
may be in the form E in schedule one hereto, or to the like effect. 
No summons shall be signed in blank.

2. Every such summons shall be served by a constable or 
other peace officer upon the person to whom it is directed, either 
by delivering it to him personally or, if such person cannot con
veniently be met with, by leaving it for him at his last or most 
usual place of abode with some inmate thereof apparently not 
under sixteen years of age.

3. The service of any such summons may be proved by the 
oral testimony of the persbn effecting the same or by the affidavit 
of such person purporting to be made before a justice.

The provision against signing in blank is new; so also 
is the requirement that when left at the last or most usual 
place of abode it must be with some inmate thereof appar
ently not under sixteen years of age.

The same rule prevails in cases of summary jurisdic
tion. See Code, s. 796, and on the trial of juvenile offenders. 
Code, s. 818.

A wife who carries on business for her husband in his 
absence, may be served at such place of business for the 
husband, and such service will be good service on the hus
band. R. v. McAuley, 14 O. R. 643.

But where the defendant was in the United States from 
before the date of the information until after the hearing, 
the service on the wife was held insufficient. Ex p. Fleming, 
14 C. L. T. Occ. N. 106; and service on the wife at the
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defendant’s usual place of abode when he is out of the pro
vince is not good. Ex p. Donavan, 32 N. B. R. 374.

The delivery may to be a person on the premises appar
ently residing there as a servant, and the constable would 
do well to explain the nature of the summons to the person 
with whom it is left. R. v. Smith, L. R. 10 Q. B. 604.

The words “ last or most usual place of abode ” mean 
present place of abode if the party has any, and the last 
which he had if he had ceased to have any. Ex p. Rice, 
Jones, 1 L. M. & P. 357. Place of business is in general 
a place of abode within statutes providing for service of 
notices. Mason v. Bibby, 33 L. J. M. C. 105; Flower v. 
Allen, 2 H. & C. 688. I

If the summons cannot be persona served, it must be 
left for the party at his present placi of abode, if he have 
one, or if not then at his last place abode. R. v. Evans, 
19 L. J. M. C. 151; R. v. Higham ... & B. 557. It is not 
sufficient to leave the summons with an adult person at the 
defendant’s residence, without proof that such person is an 
inmate of defendant’s last or usual place of abode, or that 
any effort had been made to serve defendant personally. 
Re Barron, 4 Can. C. C. 465 ; 33 C. L. J. 297 ; see also R. v. 
Chandler, 14 East, 267. It should be served a reasonable 
time before the day appointed in it for his appearance, but it 
is for the justice to decide whether the summons has been 
served a reasonable time before or not. Two days or more 
would generally be deemed reasonable. Re Williams, 21 L. 
J. M. C. 46; Ex p. Hopwood, 15 Q. B. 121; 19 1. J. M. C. 
197. Ah objection to the service should bo taken at the 
hearing. R. v. Berry, 23 J. P. 86. The summons must be 
served by a constable or other peace officer.

A summons for the appearance of the defendant at 
eleven o’clock a.m. on the 13th January, was served on his 
servant between four and five o’clock p.m. on the 12th at 
defendant’s residence in the town in which the court was 
held. The servant was requested to give the summons to the 
defendant, who was absent, but within the jurisdiction of 
the court. The service was held insufficient to give the
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magistrate jurisdiction to proceed in the defendant’s absence, 
but where the constable told the servant on serving a similar 
summons at the same time what it was for, and to give it to 
the defendant, it was held there was evidence on which 
the magistrate could decide that the service was reasonable.
B. v. Dibblee, 32 N. B. R. 243.

A summons dated 11th April appointed as the time for 
appearing thereto eleven o’clock in the forenoon of the 12th. 
The evidence before the magistrate wras that the constable 
had delivered a copy to the accused at his place of business, 
but the defendant’s affidavit on applying for a certiorari 
stated that the summons was served on him between eight 
and nine o’clock p.m. on the 11th. It was held that there 
was no evidence before the magistrate of reasonable service, 
and he had no jurisdiction to convict. Ex p. Hogan, 32 
N. B. B. 247.

The oral testimony of the service of the summons would 
appear to be given before the justice himself on oath, which 
he has power to administer. See 56 Vic. c. 31, s. 22, B. S.
C. c. 1, s. 7 (29). An affidavit of service of a copy in the 
usual form showing that it was delivered to and left with 
the defendant at his place of residence on a certain day will 
be sufficient. R. v. McAuley, 14 0. R. 643. As to good prima 
facie evidence of service, see Ex p. Quirk, 33 C. L. J. 405. 
The affidavit of service may, it seems, be taken before any 
justice. A commissioner for taking affidavits has no power 
to swear to the affidavit of service of the summons. B. v. 
Golding, 15 N. B. B. 385.

The sufficiency of the service is generally a question for 
the justices to decide. Re Williams, 21 L. J. M. C. 46; and 
the court will not interfere with their decision unless it 
clearly appears that there was in fact no service. Ex p. 
Jones, 19 L. J. M. (1. 151; or that the defendant was not 
allowed the interval fixed by the particular statute between 
the service and the time limited for appearance. Mitchell 
v, Foster, 12 A. & B. 472; or that the justices have mis
taken the law as to the kind of service required, and have 
therefore declined to entertain the matter. R. v. Goodrich,
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19 L. J. Q. B. 415 ; R. v. Cambridgeshire, 44 J. P. 168 ; see 
also Culverson v. Melton, 12 A. & E. 753. The foregoing 
rules, however, apply only to those cases where the defend
ant does not in fact appear, for if he actually appears and 
pleads, there is no longer any question upon the sufficiency 
or regularity of the summons, or its service.

But if he does not appear and the service is not per
sonal, it must be proved that he could not “conveniently 
be met with.” R. v. Carrington, 17 C. L. T. Occ. N. 224.

Justices ought to be very cautious how they proceed in 
the absence of a defendant who has been summoned only, 
unless they have strong ground for believing that the sum
mons has reached him, and that he is wilfully disobeying 
it ; and this rule applies, though by the statute, the summons 
may be legally served by leaving the same at the last or most 
usual place of abode of the defendant. The defendant 
was a fisherman and went to sea in pursuit of his calling on 
the 9th March. On the same day a summons for an assault 
was taken out against him, requiring him to appear to answer 
the charge upon the 12th. On that day it having been 
proved that a summons was served on the defendant on the 
10th, by leaving it with his mother at his usual place of 
abode, the justice convicted him in his absence, though it 
did not appear that the defendant’s mother knew the nature 
of the summons. The defendant returned on the 9th of 
April, and was arrested under the conviction, but the court 
held that there was no evidence that a reasonable time had 
elapsed between the time of the service of the summons and 
the day for hearing, and that the justices had therefore no 
jurisdiction to convict. R. v. Smith, L. R. 10 Q. B. 604.

To force on the trial of a case without giving the defend- 
ant time to prepare his defence, is contrary to natural jus
tice, and the conviction will be set aside. In one case a 
summons was served about 4 p.m. on the 21st of Septem
ber, calling upon the defendant to appear at 8.30 a.m. on 
the 22nd, and on the latter day, at 8.15 a.m., two other 
summonses for similar offences were served requiring the 
defendant to appear before the magistrate at 9 a.m. on the
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day of service. When the court met, the first case was 
partially gone into, and before it was closed the prosecutor 
asked the magistrate to take up the second and third cases. 
The defendant stated that he had not understood what the 
second summons meant, as he was served while in the act of 
leaving home to attend to the first case, and by advice of 
counsel he refused to plead. The magistrate entered a plea 
in each case of not guilty and went on with both cases. The 
defendant and his counsel were in court all the time await
ing completion of the evidence in the first case, but refused 
in any way to plead or take part in the second and third 
cases, or to ask adjournment thereof. The magistrate, after 
taking all the evidence therein, at request of defendant 
adjourned the first case, and in the second and third cases 
convicted the defendant. It was shown by affidavit that the 
magistrate was willing, had the defendant pleaded, to 
adjourn after taking the evidence of the witnesses present. 
The court held that the proceedings were contrary to natural 
justice, as the summonses were served almost immediately 
before the sittings of the court, which defendant had already 
been summoned to attend, and the convictions were quashed 
with costs against the complainant. E. v. Eli, 10 O. R. 727.

Under s. 503, s.-s. 4, where the service of the summons 
has been proved and the defendant does not appear, the 
warrant (form G) may issue. The warrant should be issued 
in every case before conviction whether the service of the 
summons has been personal or by leaving a copy at the last 
place of abode. See also E. v. Ryan, 10 0. E. 254.

A defendant was convicted in his absence. No summons 
was served on him personally or left at his most usual place 
of abode (that is his dwelling house) as the statute requires, 
but a copy was left at his place of business an hour or two 
before it was returnable, which copy the defendant swore he 
never received or heard of. The magistrate adjourned the 
trial until the following Monday, the 2nd December, but no 
notice of the summons or postponement of the trial was 
given to the defendant, except that the constable on Satur
day evening the 30th November, told defendant he was
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instructed by Mr. McLellan to inform defendant that hia 
case would come up on Monday at 10 o’clock and that he 
had left a summons at his place for him. It did not appear 
who Mr. McLellan was and the court held that there was 
no legal service, and even if it had been a service there was 
no evidence that a reasonable time elapsed between the ser
vice and the time named for appearance. B. v. McKenzie, 
23 N. S. R. 6-23.

Where a statute fixed no period for delay between the 
service and the return of the summons, it was held that a 
service on the defendant at his domicile twenty miles from 
the place where he was by the writ summoned to appear on 
the following day, at ten o’clock in the forenoon, the ser
vice being effected about three o’clock in the afternoon of 
the day preceding, was not reasonable and the plaintiff could 
not legally proceed ex parte. Ex p. Church, 14 L. C. R. 318.

Service of a summons was held sufficient where the 
door of the defendant’s house was fastened and the constable 
spoke to him through a closed window, explaining the nature 
of the process, and then placed a copy of it under the door, 
informing the defendant thereof, after which he returned 
to the window and showed the original summons to the 
defendant, who said “that will do.” Ex p. Campbell, 26 
N. B. R. 590. See also R. v. McAuley, 14 O. R. f>43.

• The service of a duplicate original of the summons is 
sufficient. See R. v. McFarlane, 27 N. B. R. 529. Under 
this section it is the duty of a constable to serve the sum
mons, and an assault upon him will render the offender liable 
for assaulting a constable in the execution of his duty. S. C. 
16 S. C. R. 393.

The constable may serve the summons at any place 
within the jurisdiction of the magistrate issuing it, though 
not himself appointed for that division. Ex p. Doherty, 
32 N. B. R. 375.

It is important that the constable serving the summons 
should attend to prove the service, for it would seem, that 
if the person served does not appear, the magistrate would



74 magistrates’ manual.

have no right either to issue a warrant or to proceed other
wise in the absence of the defendant without proof that he 
was duly served. See Be MeEachern, 13 N. S. R. 331.

It seems necessary under section 563 (4) of the Code 
either that there should be proof of service or that the sum
mons cannot be served.

In a prosecution before the police magistrate of Fred- 
erickton, in which the defendant did not appear, proof by a 
policeman that he served a copy of the summons on the 
defendant personally, and that the defendant resided in 
Frederickton is sufficient to show a service within the magis
trate’s jurisdiction which is required. Moore v. Sharkey, 
26 N. B. R. 7.

WAIVING ISSUE OF SUMMONS.
It is clear from several cases that the taking of an 

information or the issue of a summons may be waived. On 
a charge for selling liquor without a license contrary to s. 72 
of the R. S. 0. c. 245, the defendant appeared before the 
magistrates, pleaded to the charge and evidence was gone 
into and the case closed without objection, the defendant 
convicted and a fine of $50 and costs imposed. An objection 
raised on a motion to quash the conviction that the informa
tion was taken before only one justice of the peace was 
overruled, it being held to be waived by the defendant’s 
appearance. R. v. Clarke, 20 0. R. 642.

The defendant being present in court on a charge of 
drunkenness, which was disposed of, was without any sum
mons having been issued, charged with another offence: 
namely, of selling liquor without a license. The information 
was read over to him, to which he pleaded not guilty, and 
evidence for the prosecution having been given, he thereupon 
asked for and obtained an enlargement until the next day, 
when on hie not appearing he was convicted in his absence 
and fined $50 and costs, and the court held that under these 
circumstances the issuing of a summons was waived. R. v. 
Clarke, 19 0. R. 601. ,,
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When the information was not sworn to at the place 
and time stated, the defendant’s appearance and objection 
only on other grounds was held to waive the defect. Ex p. 
Sonier, 34 N. B. B. 84. See also s. 577 of the Code.

Although these cases and the case of B. v. Hughes, 4 
Q. B. D. 614, establish the general proposition that when a 
person is before justices who have jurisdiction to try the 
case, they need not inquire how he came there but may try 
it, yet a statute may require the issue and service of a 
summons, in order to give jurisdiction, and when there is 
no valid summons and the defendant appears and protests 
against the jurisdiction he cannot be legally convicted. Thus 
where an Act provided that “ the summons to appear before 
the magistrate shall be served upon the person charged 
within a reasonable time, and paiticulars of the offence or 
offences aud also the name of the prosecutor shall be stated 
on the summons, and the summons shall not be made return
able in a less time than seven days from the day it is served 
on the person summoned;” and it appeared that the com
plaint had been made before two justices and the sum
mons was issued and signed by another justice who had not 
heard the complaint, it was held that the appearance of the 
defendant under protest did not cure the defect, and that 
the provisions of the statute in regard to service of the sum
mons were imperative and not merely directory, and is no 
summons had been duly served the magistrate had no juris
diction and the conviction was wrong. Dixon v. Wells, 25 
Q. B. D. 249. -

663. The warrant issued by a Justice for the apprehension 
of the person against whom an information or complaint has 
been laid as provided in section live hundred and fifty-eight may 
be in the form F in schedule one hereto, or to the like effect. 
No such warrant shall be signed In blank.

2. Every such warrant shall be under the hand and seal of 
the Justice issuing the same, and may be directed, either to any 
constable by name, or to such constable and all other constables 
within the territorial Jurisdiction of the Justice issuing it, or 
generally to all constables within such Jurisdiction.

3. The warrant shall state shortly the offence for which It is 
issued, and shall name or otherwise describe the offender, and
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It shall order the officer or officers to whom It Is directed to 
apprehend the offender and bring him before the Justice or 
Justices issuing the warrant, or before some other Justice or 
Justices, to answer to the charge contained in the said informa
tion or complaint, and to be further dealt with according to law. 
It shall not be necessary to make such warrant returnable at 
any particular time, but the same shall remain In force until It 
is executed.

4. The fact that a summons has been issued shall not prevent 
any Justice from Issuing such warrant at any time before or after 
the time mentioned in the summons for the appearance of the 
accused; and where the service of the summons has been proved 
and the accused does not appear, or when It appears that the 
summons cannot be served, the warrant (form G) may Issue 
R. 8. C. c. 174, ss. 43, 44 and 46.

As to protection of one who arrests the wrong person 
believing in good faith and on reasonable and probable 
grounds that he is the person named in the warrant. Sec 
Code, s. 20. This protection extends to an arrest under a 
warrant or process bad in law. S. 21. And to an arrest 
by a peace officer without warrant, s. 22. See also Mc- 
Guiness v. Dafoe, 27 0. B. 117 ; 23 A. B. 704, post title arrest.

Where an offence was committed in the county of G., 
and warrants were issued for the arrest of the guilty parties, 
persons from another county who came to assist the con
stables of the county of G. in making arrests were held 
entitled to the same protection as the constables. B. v. 
Chasson, 16 N. B. B. 546.

The provision that the warrant shall not be signed in 
blank is new. It must be under the hand and seal of the 
justice issuing the same. It need not be made returnable 
at any particular time but shall remain in force until exe
cuted. A summons, however, must name a day for the 
defendant’s appearance.

If the warrant is directed to any person, not a constable, 
he is not bound to execute it, and is not punishable if he 
does not execute it, but a constable is hound to execute it if 
directed to him. See Code, s. 562 (2) under which only a 
constable can serve a summons.
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There are three ways of directing the warrant permitted 
by s.-b. 2 of this section: (1) to any constable by name ; 
(2) to such constable and all other constables within the 
territorial jurisdiction of the justice issuing it; (3) generally 
to all constables within such jurisdiction. The latter is the 
direction adopted in the forms F and G. It meets the case 
of the offence having been committed within the justices’" 
jurisdiction and of the offender having fled therefrom, and 
where the intention is to have the warrant backed under 
the 565th section. This direction of the warrant is recom
mended. It enables the constable to execute the warrant 
within the jurisdiction of the justice granting it, though the 
place within which such warrant is executed be not within 
the place for which he is constable. See s. 564 (2). It also 
authorizes the execution of the warrant (in case of its being 
backed under the 565th section), in any place in Canada 
where the offender may be found. The latter section author
izes the execution of the warrant by the person bringing it, 
and all others to whom the same was originally directed, 
and all constables of the territorial division in which the 
warrant has been endorsed.

If the warrant is specially directed to the person who is 
to execute it, or generally to all other constables or peace 
officers of the division, any person coming , within this 
description may lawfully execute it, but where it is directed 
to the constable of A., that is the constable of such division, 
it cannot lawfully be executed by any other person. It. v. 
Sanders, L. E. 1 C. C. E. 75. See also Symonds v. Kurtz, 
33 Sol. J. 491; 53 J. P. 727.

Where a warrant was directed to the constable of Thor- 
old in the Niagara District, authorizing him to search the 
plaintiff’s house, at the township of Luth, in the same dis
trict, it not appearing that there was more than one person 
appointed to the office of constable of Thorold, it was held 
that the direction to the constable of Thorold, not naming 
him, to execute the warrant in the township of Luth was 
good, for although a warrant to a peace officer, by his name 
of office, gives him no authority out of the precincts of his
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jurisdiction, yet such authority may be expressly given on 
the face of the warrant, as in this case. Jones v. Ross, 3 
U. C. R. 328.

This section also provides that the warrant shall state 
shortly the offence for which it is issued. Formerly it was 
necessary that the warrant should show the facts constitut
ing the offence. Thus it was held that a warrant to arrest 
for embezzlement should show that the defendant was or 
had been a clerk or servant, or was or had been employed 
in that capacity, and that he had received property said to 
have been embezzled by him, or that it had been delivered 
to him or taken into his possession for or in the name or on 
account of his master or employer. See McGregor v. Scar
let, 7 P. R. 20.

Though the wording of the Code is substantially the 
same on this point as s. 44, of the R. S. C. c. 174, on which 
the above decision proceeded, yet it is submitted that the 
warrant need not now contain any greater precision than 
an indictment. See Code, ss. 611 and 613, also the form FF 
in schedule one, also ante, p. 61.

The warrant must also name or otherwise describe the 
offender. But a warrant describing the offender as Wilson 
of street, in the parish of , in the borough
L., shoemaker, whose Christian name is unknown, would be 
a sufficient identification. Stone, 33rd ed., 39.

A warrant issued by a justice founded on an informa
tion which discloses no criminal offence, cannot be sustained 
by proof that there was in fact parol evidence on oath given 
which conveyed a criminal charge. Lawrenson v. Hill, 10 
Ir. C. L. R. 177.

PROPERTY FOUND ON PRISONER.
Where a person is arrested for an indictable offence, 

any property in his possession believed to have been used by 
him for the purpose of committing the offence, or which 
may be evidence of crime, may be seized and detained as 
evidence in support of the charge, and if necessary such 
property may he taken from him by force provided no
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unnecessary violence is used. Dillon v. O’Brien, 16 Cox C. C. 
245; R. v. Lushington (1894), 1 Q. B. 420.

But money not required for the purpose of evidence 
should be restored. R. v. Harris, 1 B. C. R. pt. 1, 245.

The police have power under a warrant for the arrest 
of a person charged with stealing goods to take possession 
of the goods for the purposes of the prosecution. A person, 
therefore, is justified in refusing to hand over goods to one 
claiming to be the owner, if such person has been entrusted 
with them by the police who have taken possession of them 
under such circumstances. Tyler v. London & S. W. Ry., 1 
C. & E. 285.

Although on the preliminary investigation of a charge 
of larceny, the prisoner is discharged from all liability in 
connection with it, yet the magistrate is entitled to have the 
property detained if it has been proved to have been stolen 
property until the larceny can be tried, or until it appears 
that no trial for the offence can be had on account of the 
absence of or inability to discover the thief or the like. But 
if it appears that the goods were not stolen they should be 
returned to the owner. Howell v. Armour, 7 O. R. 363.

* Where the warrant directs the constable merely to 
“ bring and have ” a witness arrested under s. 583 of the 
Code, before the magistrate for the purpose of giving evi
dence, there is no right to search. Gordon v. Denison, 24 
0. R. 576; 22 A. R. 315.

Even in the case of a felony, the search should be at 
the time of the arrest. Hoover v. Craig, 12 A. R. 72.

Things seized on a search warrant may be detained 
until the conclusion of the investigation. Code, s. 569, s.-s. 4.

i OTHER JUSTICES MAY ACT.
As we have already seen under s.-s. 3 of this section, 

“ some other justice,” than the one who issued the warrant 
may dispose of the case. It is different as to summary con
victions. R. v. McRae, 28 0. R. 569. Under s. 567 of the 
Code, the person arrested may be brought before the justice
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who issued the warrant or some other justice for the same 
territorial division, and the indorsement of the warrant 
under s. 565 of the Code authorizes bringing the offender 
“before some other justice for the same territorial division.”

564. Every such warrant may be executed by arresting the 
accused wherever he Is found In the territorial Jurisdiction of 
the Justice by whom It Is Issued, or. In the case of fresh pursuit, 
at any place In an adjoining territorial division within seven 
miles of the border of the first mentioned division. R. 8. C. c. 
174, 8S. 47, and 48.

2. Every such warrant may be executed by any constable 
named therein, or by any one of the constables to whom It Is 
directed, whether or not the place In which It Is to be executed 
Is within the place for which he Is a constable.

3. Every warrant authorized by this Act may be Issued and 
executed on a Sunday or statutory holiday. R. 8. C. c. 174, ss. 
47 and 48.

The expression “ territorial division ” includes any 
county, union of counties, township, city, town, parish, or 
other judicial division or place to which the context applies. 
E. S. C. c. 174, s. 2 (g), Code s. 3 (z).

As the Code regulates the procedure in reference to all 
matters over which the Parliament of Canada has juriHic- 
tion, s.-s. 3 of this section should not be limited to warrants 
authorized “ by this Act.”

If defendant when arrested lequest delay and deposit 
money as security for his appearance, he may be taken on the 
same warrant at the end of the time. Ex p. Doherty, 35 
N. B. R. 43; 35 C. L. J. 765; 5 Can. C. C. 94; and on escape 
there may be a re-arrest. R. v. O’Hearn, 21 C. L. T. Occ. 
X. 355. The person executing the warrant must produce it 
if required. Code, s. 32.

HOLIDAY.

The expression “holiday” includes Sundays, New Year’s 
Day, the Epiphany, Good Friday, the Ascension, All Saints’ 
Day, Conception Day, Easter Monday, Ash Wednesday, 
Christmas Day, Victoria Day, the birthday or the day fixed 
by proclamation for the celebration of the birthday of the

•



COMPELLING APPEARANCE OF ACCUSED. 81

reigning sovereign, Dominion Day, Labor Day, and any day 
appointed by proclamation for a general fast or thanksgiving. 
B. S. C. c. 1, s. 7 (26); 66 Vic. c. 30. 57 & 58 Vic. c. 55; 
1 Edw. VII. c. 12.

Sub-section 3 of this section does not authorize the issue 
of a summons on a Sunday but all persons guilty of indict
able offences may be arrested on Sunday. Rawlins v. Ellis, 
16 M. & W. 172. But an arrest under a warrant for non
payment of a fine is bad. Ex p. Fleigher, 17 C. L. T. Occ. 
N. 94; 33 C. L. J. 248; Egginton v. Lichfield, 2 E. & B. 717.

The 29 Car. II. c. 7, s. 6, prevents service or execution 
of process on Sunday, except in the eases of treason, felony 
and breach of the peace. After arrest in any case, there 
should be a detention by the constable until the following 
day; for judicial acts, such as committing for trial, fixing 
bail, directing sureties for the peace are bad if done on Sun
day. B. v. Bamsay, 16 W. B. 191 ; R. v. Cavalier, 11 M. L. 
B. 333 ; Re Cooper, 5 P. R. 256. B. v. Murray, 28 O. B. 549. 
A prisoner committed on Sunday would be entitled to his dis
charge. R. v. Cavalier, supra. But this is the only day on 
which no judicial act can be done in Ontario. Foster v. 
Toronto R. W. Co., 31 O. R. 1. See also s. 729 of the Code 
as amended by 63 & 64 Vic. c. 46.

The seven miles referred to in s. 564 are measured not 
by the nearest practicable road, but by a straight line from 
point to point on the horizontal plane “ as the crow flies.” 
Lake v. Butler, 24 L. J. Q. B. 273; Stokes v. Grissell, 14 C. 
B. 678; 11. v. Walden, 9 Q. B. 76.

665. It the person against whom any warrant has been 
Issued cannot be found within the Jurisdiction of the justice by 
whom the same was Issued, but Is or Is suspected to be In any 
other part of Canada, any Justice within whose Jurisdiction he 
Is or Is suspected to be, upon proof being made on oath or 
affirmation of the handwriting of the Justice who Issued the 
same, shall make an endorsement on the warrant, signed with 
his name, authorizing the execution thereof within his Jurisdic
tion; and such endorsement shall be sufficient authority to the 
person bringing such warrant, and to all other persons to whom 
the same was originally directed, and also to all constables of 

O.M.M. 6
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the territorial division where the warrant has been so endorsed, 
to execute the same therein and to carry the person against 
whom the warrant issued, when apprehended, before the Justice 
who Issued the warrant, or before some other Justice for the 
same territorial division. Such endorsement may be in the form 
H In schedule one hereto. R. 8. C. c. 174, s. 49.

This section applies also to summary convictions. See 
Code, s. 844.

There must be proof of the handwriting of the justice 
issuing the warrant. Reid v. Maybee, 31 C. P. 384.

If the person against whom the warrant is issued can
not be found in the county in which it has been backed, it 
may be again backed in the same manner in any other county, 
and so from county to county until the offender is appre
hended, and notwithstanding such backings of the warrant 
the offender may be afterwards apprehended therein in the 
county in which it originally issued.

C. was convicted of an assault on two police constables 
of the county police of Worcestershire in the execution of 
their duty, who were apprehending him in the city of Wor
cester under a warrant issued by two justices of and for 
the county of Worcestershire for his commitment to prison 
for default in payment of a fine, but not backed by any jus
tice of and for the city of Worcester. Worcester is a borough 
having a separate commission of the peace with exclusive 
jurisdiction and a separate police force. C. was not pursued 
from the county but found in the city. The court held that 
the conviction was wrong, for the constables were not acting 
in the execution of their duty in so executing the warrant. 
R. v. Cumpton, 5 Q. B. D. 341.

566. If the prosecutor or any of the witnesses for the prose
cution are in the territorial division where such person has been 
apprehended upon a warrant endorsed as provided In the last 
preceding section the constable or other person or persons who 
have apprehended him may, if so directed by the Justice 
endorsing the warrant, take him before such Justice, or before 
some other Justice for the same territorial division ; and the said 
Justice may thereupon take the examination of such prosecutor 
or witnesses, and proceed In every respect as if he had himself 
issued the warrant. R. 8. C. c. 174, s. 50.
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567. When any person is arrested upon a warrafit he shall, 
except in the case provided for in the next preceding section, be 
brought as soon as is practicable before the justice who issued it 
or some other justice for the same territorial division, and such 
justice shall either proceed with the inquiry or postpone it to a 
future time, in which latter case he shall either commit the 
accused person to proper custody or admit him to bail or permit 
him to be at large on his own recognizance according to the 
provisions hereinafter contained.

568. Every coroner, upon any inquisition taken before him 
whereby any person is charged with manslaughter or murder, 
shall (if the person or persons, or either of them, affected by 
such verdict or finding be not already charged with the said 
offence before a magistrate or justice), by warrant under his 
hand, direct that such person be taken into custody and be con
veyed, with all convenient speed, before a magistrate or Justice; 
or such coroner may direct such person to enter into a recog
nizance before him, with or without a surety or sureties, to 
appear before a magistrate or justice. In either case, it shall be 
the duty of the coroner to transmit to such magistrate or justice 
the depositions taken before him in the matter. Upon any such 
person being brought or appearing before any such magistrate 
or justice, he shall proceed in all respects as though such person 
had been brought or had appeared before him upon a warrant or 
summons.

After the commencement of this Act no one shall be 
tried upon any coroner’s inquisition. Code, s. 642.

This section virtually gives an appeal from the coroner’s 
jury to a single magistrate who consequently, though here
tofore he had not even the right to bail any cne charged 
by a verdict of the coroner’s jury, will now have the right 
to set him free altogether. Taschereau’s Crim. Code, 3rd 
ed., 638.

The coroner cannot now commit any one for trial. He 
must send any one charged by his inquest before a magis
trate. Ib. 732.

In the North-West Territories the Indian Commissioner 
for the Territories, the Judges of the Supreme Court, the 
Commissioner and Assistant Commissioner of the North- 
West Mounted Police, and such other persons as the Lieu
tenant-Governor from time to time appoints, shall be coro
ners in and for the Territories. R. S. C. c. 50, s. 82.
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Where, in a coroner’s inquisition, the deposition of wit
nesses, the finding of the jury, and the signatures of the 
coroner and jury were all written in pencil, the court 
described it as inexcusable carelessness on the part of one 
clothed with the important functions devolving upon a 
coroner, though the proceedings were not thereby made 
illegal. R. v. Winegarner, 17 O. R. 208.

The caption to an inquisition finding the prisoner guilty 
of murder, stated that the inquest was held at It. on the 
11th and 15th days of January, in the 51st year of the reign 
of Her Majesty Queen Victoria, and the inquisition to be 
“an inquisition indented taken for our Sovereign Lady the 
Queen,” etc., “on view of the body of an infant child of 
A. W. (one of the prisoners) then and there lying upon the 
oath of” (giving the names of the jurors) “ good and lawful 
men of the county, and who being then and there duly sworn 
and charged to enquire for our said Lady the Queen when, 
where, how, and by what means the said female child came 
to her death, do upon their oaths say,” etc. On application 
to quash, it was held that the statement of the time of hold
ing the inquest was sufficient, that it sufficiently appeared 
that the presentment was under oath and that it need not 
be under seal, and that there was sufficient identification 
of the child murdered with that of the body of which the 
view was had. The fact that the constable to whom the 
coroner delivered the summonses for the jury was at the 
inquest sworn in as one of the jury, and was sworn and 
gave evidence as a witness, and that another juryman was 
also sworn as a witness did not invalidate the proceedings, 
though this practice is not advisable. R. v. Winegarner, 17 
0. R. 208.

The inquisition of a coroner is defective if it docs not 
identify the body of the deceased as that of the person with 
whose death the prisoner is charged, but if the evidence 
shows a felony the prisoner may be recommitted. R. v. 
Berry, 9 P. R. 123.

A coroner has jurisdiction to hold and is justified in 
holding an inquest if he honestly believes information which
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has been given him to be true, which, if true, would make 
it his duty to hold such inquest. R. v. Stephenson, 13 Q. 
B. D. 331, 15 Cox C. C. 379.

To burn a dead body instead of burying it is not a mis
demeanor, unless it is so done as to amount to a public nuis
ance. If an inquest ought to be held upon a dead body, it 
is a misdemeanor so to dispose of the body as to prevent the 
coroner from holding an inquest. R. v. Price, 12 Q. B. D. 
247.

See Code, s. 206, as to misconduct in respect to human 
remains.

569. Any justice who Is satisfied by information upon oath 
in the form J in schedule one hereto, that there is reasonable 
ground for believing that there is in any building, receptacle, or 
place—

(a) anything upon or in respect of which any offence against 
this Act has been or is suspected to have been committed; or

(ft) anything which there is reasonable ground to believe will 
afford evidence as to the commission of any such offence; or

(c) anything which there is reasonable ground to believe is 
intended to be used for the purpose of committing any offence 
against the person for which the offender may be arrested with
out warrant-

may at any time issue a warrant under his hand authorizing 
some constable or other person named therein to search such 
building, receptacle or place, for any such thing, and to seize 
and carry it before the justice issuing the warrant, or’ some other 
justice for the same territorial division to be by him dealt with 
according to law. R. S. C. c. 174, ss. 51 and 52.

2. Every search warrant shall be executed by day, unless the 
justice shall by the warrant authorize the constable or other 
person to execute it at night.

3. Every search warrant may be in the form I in schedule 
one hereto, or to the like effect.

4. When any such thing is seized and brought before such 
justice he may detain it, taking reasonable care to preserve it 
till the conclusion of the investigation; an*d, if any one is com
mitted for trial, he may order it further to be detained for the 
purpose of evidence on the trial. If no one is committed, the 
justice shall direct such thing to be restored to the person from 
whom it was taken except in the cases next hereinafter men
tioned, unless he is authorized or required by law to dispose
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of it otherwise. In case any improved arm or ammunition in 
respect to which any offence under section one hundred and six
teen has been committed has been seized, it shall be forfeited to> 
the Crown. R. S. C. c. 50, s. 101.

5. If under any such warrant there is brought before any 
justice any forged bank-note, bank note-paper, instrument or 
other thing, the possession whereof in the absence of lawful 
excuse is an offence under any provision of this or any other 
Act, the court to which any such person is committed for trial or, 
if there is no commitment for trial, such justice may cause such 
thing to be defaced or destroyed. R. S. C. c. 174, s. 55.

6. If under any such warrant there is brought before any 
justice, any counterfeit coin or other thing the possession of 
which with knowledge of its nature and without lawful excuse 
is an indictable offence under any provision of Part XXXV. of 
this Act, every such thing as soon as it has been produced in 
evidence, or as soon as it appears that It will not be required to 
be so produced, shall forthwith be defaced or otherwise disposed 
of as the justice or the court directs. R. S. C. c. 174, s. 56.

7. Every person acting in the execution of any such warrant 
may seize any explosive substance which he has good cause to 
suspect is intended to be used for any unlawful object,—and 
shall, with all convenient speed, after the seizure, remove the 
same to such proper place as he thinks fit, and detain the same 
until ordered by a judge of a superior court to restore it to the 
person who claims the same. R. S. C. c. 150, s. 11.

8. Any explosive substance so seized shall, in the event of 
the person in whose possession the same is found, or of the 
owner thereof, being convicted of any offence under Part VI. 
of this Act, be forfeited; and the same shall be destroyed or 
sold under the direction of the court before which such person 
is convicted, and, in the case of sale, the proceeds arising there
from shall be paid to the Minister of Finance and Receiver- 
General, for the public uses of Canada. R. S. C. c. 150, s. 12.

9. If offensive weapons believed to be dangerous to the public 
peace are seized under a search warrant the same shall be kept 
.in safe custody in such place as the justice directs, unless the 
owner thereof proves, to the satisfaction of such justice, that 
such offensive weapons were not kept for any purpose dangerous 
to the public peace; and any person from whom any such 
offensive weapons are so taken may, if the justice of the peace 
upon whose warrant the same are taken, upon application made 
for that purpose, refuses to restore the same, apply to a judge 
of a superior or county court for the restitution of such offensive 
weapons, upon giving ten days’ previous notice of such applica
tion to such justice; and such judge shall make such order for
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the restitution or safe custody of such offensive weapons as upon 
such application appears to him to be proper. R. S. C. c. 149, 
ss. 2 and 3.

10. If goods or things by means of which it is suspected that 
an offence has been committed under Part XXXIII. are seized 
under a search warrant, and brought before a justice, such 
justice and one or more other justice or justices shall determine 
summarily whether the same are or are not forfeited under the 
said Part XXXIII.; and if the owner of any goods or things 
which, if the owner thereof had been convicted, would be for
feited under this Act, is unknown or cannot be found, an infor
mation or complaint may be laid for the purpose only of 
enforcing such forfeiture, and the said justice may cause notice 
to be advertised stating that unless cause is shown to the con
trary at the time and place named in the notice, such goods or 
things will be declared forfeited; and at such time and place 
the justice, unless the owner, or any person on his behalf, or 
other person interested in the goods or things, shows cause to 
the contrary, may declare such goods or things, or any of them, 
forfeited. 61 V. c. 41, s. 14.

570. Any constable or other peace officer, if deputed by any 
public department, may, within the limits for which he is such 
constable or peace officer, stop, detain an’d search any person 
reasonably suspected of having or conveying in any manner any 
public stores defined in section three hundred and eighty-three, 
stolen or unlawfully obtained, or any vessel, boat or vehicle in 
or on which there is reason to suspect that any public stores 
stolen or unlawfully obtained may be found.

2. A constable or other peace officer shall be deemed to be 
deputed within the meaning of this section if he is deputed by 
any writing signed by the person who is the head df such depart
ment, or who is authorized to sign documents on behalf of such 
department.

571. On complaint in writing made to any justice of the 
county, district or place, by any person Interested in any mining 
claim, that mined gold or gold-bearing quartz, or mined or un
manufactured silver or silver ore, is unlawfully deposited in any 
place, or held by any person contrary to law, a general search 
warrant may be issued by such justice, as in the case of stolen 
goods, including any number of places or persons named in such 
complaint; and if, upon such search, any such gold or gold- 
bearing quartz, or silver or silver ore is found to be unlawfully 
deposited or held, the justice shall make such order for the 
restoration thereof to the lawful owner as he considers right.
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2. The decision of the justice in such case is subject to 
appeal as in ordinary cases coming within the provisions of 
Part LVIII. R. 8. C. c. 174, s. 63.

572. If any constable or other peace officer has reasonable 
cause to suspect that any timber, mast, spar, saw-log or other 
description of lumber, belonging to any lumberman or owner of 
lumber, and bearing the registered trade mark of such lumber
man or owner of lumber, is kept or detained in any saw-mill 
mill-yard, boom or raft, without the knowledge or consent of 
the owner, such constable or other peace officer may enter into or 
upon the same, and search or examine, for the purpose of ascer
taining whether such timber, mast, spar, saw-log or - other 
description of lumber is detained therein without such know
ledge and consent. R. S. C. c. 174, s. 54.

573. Any officer in Her Majesty’s service, any warrant or 
petty officer of the navy, or any non-commissioned officer of 
marines, with or without seamen or persons under his command, 
may search any boat or vessel which hovers about or approaches, 
or which has hovered about or approached, any of Her Majesty’s 
ships or vessels mentioned in section one hundred and nineteen, 
Part VI. of this Act, and may seize any intoxicating liquor found 
on board such boat or vessel ; and the liquor so found shall be 
forfeited to the Crown. 50-61 V. c. 46, s. 3.

574. Whenever there is reason to believe that any woman 
or girl mentioned in section one hundred and eighty-five, Part 
XIII., has been inveigled or enticed to a house of ill-fame or 
assignation, then upon complaint thereof being made under oath 
by the parent, husband, master or guardian of such woman or 
girl, or in the event of such woman or girl having no known 
parent, husband, master nor guardian, in the place in which the 
offence is alleged to have been committed, by any other person, 
to any justice of the peace, or to a judge of any court authorized 
to issue warrants in cases of alleged offences against the criminal 
law, such justice of the peace or judge of the court may Issue 
a warrant to enter, by day or night, such house of ill-fame or 
assignation, and if necessary use force for the purpose of effect
ing such entry whether by breaking open doors or otherwise, 
and to search for such woman or girl, and bring her, and the 
person or persons in whose keeping and possession she Is, before 
such justice of the peace or judge of the court, who may, on 
examination, order her to be delivered to her parent, husband, 
master or guardian, or to be discharged, as law and justice 
require. R. S. C. c. 157, s. 7.
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Under this section it would seem that the justice has a 
judicial as well as a ministerial function, and that if the 
justice upon the bona fide information of an applicant, 
decides that there are reasonable grounds for suspicion, and 
issues a search warrant, no action for malicious prosecution 
will lie against such applicant for having given the informa
tion to the justice. See Hope v. Evered, 10 Cox C. C. 112.

Goods seized under a search warrant cannot be taken 
into another county. Hoover v. Craig, 12 A. R. 72. They 
must be brought to the magistrate issuing the warrant. A 
formal demand of admission is sufficient before breaking 
into premises under the warrant. R. v. Sloan, 18 A. R. 482.

575. If the chief constable or deputy chief constable of any 
city, town, incorporated village or other municipality or district, 
organized or unorganized, or place, or other officer authorized to 
act in his absence, reports in writing to any of the commissioners 
of police or to the mayor or chief magistrate or to the police 
magistrate of such city, town, incorporated village or other 
municipality, district or place, or to any police magistrate having 
jurisdiction there, or if there be no such mayor, or chief magis
trate, or police magistrate, to any justice of the peace having 
such jurisdiction, that there are good grounds for believing, and 
that he does believe that any house, room or place within 
the said city or town, incorporated village or other municipality, 
district or place is kept or used as a common gaming or betting 
house as defined in part XIV., sections one hundred and ninety- 
six and one hundred and ninety-seven, or is used for the purpose 
of carrying on a lottery, or for the sale of lottery tickets, or for 
the purpose of conducting or carrying on any scheme, contriv
ance or operation for the purpose of determining the winners 
in any lottery contrary to the provisions of part XIV., section 
two hundred and five, whether admission thereto is limited to 
those possessed of entrance keys or otherwise, the said commis
sioners or commissioner, mayor, chief magistrate, police magis
trate or justice of the peace, may, by order in writing, authorize 
the chief constable, deputy chief constable, or other officer as 
aforesaid, to enter any such house, room or place, with such 
constables as are deemed requisite by him, and if necessary to 
use force for the purpose of effecting such entry, whether by 
breaking open doors or otherwise, and to take into custody all 
persons who are found therein, and to seize, as the case may be 
(1) all tables and instruments of gaming or betting, and all 
moneys and securities for money, and (2) all instruments or 
devices for the carrying on of such lottery, or of such scheme,
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contrivance or operation, and all lottery tickets, found in such 
house or premises, and to bring the same before the person 
issuing such order or some other justice, to be by him dealt with 
according to law.

2. The chief constable, deputy chief constable or other officer 
making such entry, in obedience to any such order, may, with 
the assistance of one or more constables, search all parts of the 
house, room or place which he has so entered, where he suspects 
that tables or instruments of gaming or betting, or any instru
ments or devices for the carrying on of such lottery or of such 
scheme, contrivance or operation, or any lottery tickets, are con
cealed, and all persons whom he finds in such house or premises, 
and seize all tables and instruments of gaming or betting, or 
any such instruments or devices or lottery tickets as aforesaid, 
which he so finds.

3. The justice before whom any person is taken by virtue of 
an order or warrant under this section, may direct any cards, 
dice, balls, counters, tables or other instruments of gaming, or 
used in playing any game, or of betting, or any such instru
ments or devices for the carrying on of a lottery, or for the 
conducting or carrying on of any such scheme, contrivance or 
operation, or any such lottery tickets, so seized as aforesaid, to 
be forthwith destroyed, and any money or securities so seized 
shall be forfeited to the Crown for the public uses of Canada.

4. The expression “ chief constable ” includes the chief of 
police, city marshal or other head of the police force of any 
such city, town, incorporated village or other municipality, 
district or place, and in the province of Quebec, the high con
stable of the district, and means any constable of a munici
pality, district or place which has no chief constable or deputy 
chief constable.

B. The expression “ deputy chief constable " includes deputy 
chief of police, deputy or assistant marshal or other deputy 
head of the police force of any such city, town, incorporated 
village, or other municipality, district or place, and in the pro
vince of Quebec the deputy high constable of the district; and 
the expression “ police magistrate ” includes stipendiary and 
district magistrates. 68 & B9 V. c. 40.

Every order under this section should be executed within 
a reasonable time. In one case the order to enter was issued 
in January, 1889, but not executed till March, 1892. No 
provision being made by the Act as to the time within which 
the order should be executed, it was held that the case was 
governed by s. 841 of the Code. This order is distinct from a
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warrant for arrest of a person charged with a crime, which 
is valid until executed. B. v. Ah Sing, 2 B. C. R. 167.

576. Any stipendiary or police magistrate, mayor or warden, 
or any |wo justices of the peace, upon information before them 
made, that any person described In Part XV. as a loose, Idle or 
disorderly person, or vagrant, Is or Is reasonably suspected to be 
harboured or concealed In any disorderly house, bawdy-house, 
house of 111-fame, tavern or boarding-house, may, by warrant, 
authorize any constable or other person to enter at any time 
such house or tavern, and to apprehend and bring before them 
or any other Justices of the peace, every person found therein 
so suspected as aforesaid. R. S. C. c. 167, s. 8.

Under the Fugitive Offenders Act (R. S. C. c. 143, s. 12), 
whenever a warrant for the apprehension of a person accused 
of an offence has been indorsed in pursuance of this Act, 
any magistrate has the same power of issuing a search war
rant as if the offence had been wholly committed within 
his jurisdiction.

Under the Act respecting the preservation of peace in 
the vicinity of public works (R. S. C. c. 151, s. 8), any jus
tice of the peace having authority within the place in which 
the Act is at the time in force, upon the oath of a credible 
witness, that he believes that any weapon is in the posses
sion of any person, may issue a warrant to search for and 
seize the same. Section 16 gives a similar power to search 
for and seize intoxicating liquor.

In the North-West Territories any Judge of the Supreme 
Court or justice of the peace, on complaint made before him 
on the evidence of one credible witness, that any intoxicating 
liquor is being manufactured, sold or bartered, may issue 
a search warrant as in cases of stolen goods. R. S. C. c. 50, 
s. 94; 64 & 55 V. c. 22, s. 15.

The same law applies in the District of Keewatin. R. 
S. C. c. 63, s. 37.

Under the Wrecks and Salvage Act (R. S. C. c. 81, s. 41), 
the receiver of any wreck may obtain a search warrant from 
any justice of the peace to search for concealed wreck. So a 
search warrant may be granted to search for fish where there 
is reason to believe that they are taken in violation of the
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Fisheries Act. R. S. C. c. 95, s. 17, s.-s. 2; or under the 
Canada Temperance Act, 51 V. c. 34, s. 10; or Liquor 
License Act, R. S. 0. c. 245, s. 130-3.

It is not merely in reference to goods that such war
rants may now be granted. Thus under the Seaman’s Act 
(R. S. C. c. 74, s. 119), a justice of the peace may grant a 
warrant to search for seamen unlawfully harbored or 
detained, or for apprehending deserters supposed to be con
cealed in taverns or houses of ill-fame. Ib. s. 120. A simi
lar provision is inserted in the Inland Waters Seaman’s Act. 
R. S. C. c. 75, s. 42.

The party requiring a search warrant must go before a 
justice of the peace of the county or other jurisdiction where 
the premises intended to be searched are situate, and make 
oath of circumstances, showing a reasonable ground for 
suspecting that the goods are upon these premises. He 
must show, upon oath, either that the goods were stolen or 
that he has reason to suspect that they have been stolen. 
A positive oath that a felony was committed, of goods, is 
not necessary to justify a magistrate in granting a search 
warrant for them, neither is it necessary to specify in the 
information the particular goods for which search is desired. 
Jones v. German (1897), 1 Q. B. 374; Elsce v. Smith, 1 Dowl. 
& Ry. 97. The warrant may be issued on a Sunday. See 
s. 564, 86. 3.

The informant cannot lawfully execute his own search 
warrant. Ex p. McCleve, 20 C. L. T. Occ. N. 89.
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PART XLV.

PROCEDURE ON APPEARANCE OF ACCUSED.

577. When any person accused of an indictable offence is 
before a justice, whether voluntarily or upon summons, or after 
being apprehended with or without warrant, or while in custody 
for the same or any other offence, the justice shall proceed to 
inquire into the matters charged against such person in the 
manner hereinafter defined.

There is in this section a distinct recognition of the 
fact that the accused may waive the issue of a summons. See 
ante, p. 74.

The justice cannot proceed in the absence of the accused 
even though he be represented by counsel or solicitor. Stone, 
33rd ed., 33, 4; R. v. Lepine, 4 Can. C. C. 145. See e. 590 
and notes thereon.

578. No irregularity or defect in the substance or form of the 
summons or warrant, and no variance between the charge con
tained in the summons or warrant and the charge contained in 
the information, or between either and the evidence adduced on 
the part of the prosecution at the inquiry, shall affect the validity 
of any proceeding at or subsequent to the hearing.' R. S. C. c. 
174, s. 68.

See also ss. 629 and 723 of the Code.

579. If it appears to the justice that the person charged has 
been deceived or misled by any such variance in any summons 
or warrant, he may adjourn the hearing of the case to some 
future day, and in the meantime may remand such person, or 
admit him to bail as hereinafter mentioned. R. S. C. c. 174, s. 59.

A man accused of crime before a magistrate, who raises 
no objection to the form of the information, and is tried 
and convicted, is by the operation of these sections much 
in the same position as a man indicted for crime who omits
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to demur to or quash the indictment, pleads not guilty, is 
tried and convicted. All defects apparent on the face of 
the information are waived. Crawford v. Beattie, 39 U. C. 
B. 13; B. v. Cavanagh, 37 C. P. 537. In B. v. Cavanagh, 
supra, it was held that an information for an offence punish
able on summary conviction, might be amended; and in 
Crawford v. Beattie, supra, it seemed to be assumed that the 
same course might be pursued in the case of an information 
for an indictable offence. On objection, therefore, taken to 
an information, the magistrate may allow it to be amended 
in the same manner as an indictment under s. 639 of this 
Act; see also Re Conklin, 31 U. C B. 160; B. v. Bowman, 6 
B. C. B. 371, 3 Can. C. C. 89.

Section 678 was framed not only to meet the case of a 
variance between the information and the evidence (see 
Whittle v. Frankland, 5 L. T. 639); but to cure defects in 
the information either in “substance or in form,” where the 
evidence discloses an offence. But it does not enable the 
justice to summon a person for one offence requiring a par
ticular punishment, and without a fresh information, con
vict him of a different offence requiring a different punish
ment. Martin v. Pridgeon, 1 E. & E. 778; B. v. Brickhall, 
10 L. T. 385; see B. v. Hughes, 4 Q. B. D. 614. The plain
tiff was brought before defendant and another magistrate on 
the 3nd of January, 1875, under a summons issued by 
defendant, on an information that he did on, etc., “ obtain, 
by false pretences, from complainant, the sum of five dol
lars, contrary to law,” omitting the words “ with intent to 
defraud," which, by s. 359 of the Code, is made part of the 
offence. The plaintiff did not, when before the magistrate, 
pretend ignorance of the charge, or take any objection to 
the information, and it was held that the defendant had 
jurisdiction, for the information might, by intendment, be 
read, as charging the statutable offence, and if not, the 
plaintiff should have taken his objection before the magis
trate, when the information might have been amended and 
re-sworn, and that he was precluded from raising it in this 
action. Crawford v. Beattie, 39 U. C. B. 13.
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Subject to the conditions here imposed, the charge may 
be altered at any time, and is not limited to one offence only 
as in reference to summary convictions under s. 845 (3). 
Two or more offences committed at the same time, or at 
different times in the same jurisdiction, and in respect of 
the same or different prosecutions, may, if convenient, be 
taken in one set of depositions. Stone, 33rd ed., 4.

580. It It appears to the Justice that any person being or 
residing within the province Is likely to give material evidence 
either tor the prosecution or for the accused on such lnoulry 
he may Issue a summons under his hand requiring such person 
to appear before him at a time and place mentioned therein to 
give evidence respecting the charge, and to bring with him any 
documents In his possession or under his control relating thereto.

2. Such summons may be In the form K In schedule one 
hereto, or to the like effect. R. S. C. c. 174, s. 60.

This section, it will be observed, is limited to persons" 
being or residing in the province, that is, the same province 
as the justice. When the witness is residing anywhere in 
Canada out of the province, s. 584 applies, and a writ of 
subpoena may be obtained from any judge of a superior court 
or a county court.

See also ss. 678, 679 and 680 of the Code. It would 
seem that s. 681 may be invoked in the case of a prelimin
ary inquiry to furnish evidence in the case of a person dan
gerously ill. See also ss. 683 and 683. ,

The provisions of s. 580 cannot be invoked until an 
information is laid against the accused, and a summons or 
warrant is issued against him.

The summons to a witness should be addressed to him 
by his name and description. The day on which he is thereby 
ordered to appear should be stated as well as the place, giv
ing such a designation or description thereof as that he can 
easily find it, if in a city, town, village or parish. It should 
also be dated, signed, and sealed by the justice. In the 
event of the person served with a summons neglecting or 
refusing to appear, the justice can issue a warrant for his 
apprehension. See Code, s. 583.



96 magistrates’ manual.

Formerly only witnesses for the prosecution could he 
summoned. Now any person likely to give material evidence 
either for the prosecution or for the accused, may be re
quired to appear. |

A witness cannot refuse to attend on being served with 
a summons or warrant, until Ms expenses are paid. R. v. 
James, 1 C. & P. 322. It is otherwise in summary cases.

In the Province of Quebec the Court of Queen’s Bench 
has the right to order the issue of a writ of habeas corpus 
to bring a prisoner, detained for a debt on a capias, before a 
magistrate, to attend at the preliminary examination of the 
information laid against him for a criminal offence. Ex p. 
Tibbs, 3 D. R. 116. See Code, s. 680, under which the pro
cedure would now be by order on the jailer.

Only the justice before whom the information is laid 
has authority to issue a summons for a witness under this 
section. It gives no authority to a justice, who is a stranger 
to the proceedings instituted, to summon witnesses to appear 
before the justice who took the information. Byrne v. 
Arnold, 24 N. B. R. 161.

A justice cannot be ordered to attend at the house of 
an infirm witness to take his deposition. Ex p. Kimbolton, 
25 J. P. 759; 5 L. T. 347.

Under the “Canada Evidence Act,” 1893, 56 V. c. 
31, s. 3, a person shall not be incompetent to give evidence 
by reason of interest or crime, and the prisoner or the pris
oner’s husband or wife, as the case may be, is competent.

Section 580 is silent as to the manner in which it is to 
be made to appear to the justice that any person is likely 
to give material evidence. The summons K recites that “it 
has been made to appear to me upon (oath)." Sections 582 
and 583 of the Code make it clear that before the warrant 
is issued the justice must be satisfied by proof on oath that 
the witness is likely to give material evidence, and will not 
attend without being compelled so to do. The following 
form of deposition may be used:
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DEPOSITION THAT A PERSON IS A MATERIAL WITNESS.

Canada 
Province of 

District (or County,
United Counties, or I 
as the case may be), l 
of )

The deposition of J. N., of the of C., In
the said County (farmer), taken on oath before me the under
signed, one of His Majesty’s Justices of the Peace in and for 
the said County of C., at N., in the said County, this 
day of , 19 , who saith that E. F., of the
of C., aforesaid ((grocer), is likely to give material evidence on 
behalf of the prosecution, in this behalf, touching the matter 
of the annexed (or “within”) information (or “ complaint ”). 
and that this deponent verily believes that the said E. F. will 
not appear for the purpose of being examined as a witness 
without being compelled so to do.

Before me, J. S.

It is difficult to understand why there should be a 
recital in the form of summons K, that it has been made to 
appear upon (oath) that the witness is likely to give material 
evidence when there is no provision in the section for such 
proof.

581. Every such summons shall be served by a constable or 
other peace officer upon the person to whom it is directed either 
personally, or if such person cannot conveniently be met with, 
by leaving it for him at his last or most usual place of abode 
with some inmate thereof apparently not under sixteen years of 
age.

This section is substantially the same as s. 562, s.-s. 2 
of the Code. See notes on the latter section, ante, pp. 68-71.

582. If any one to whom such last-mentioned summons is 
directed does not appear at the time and place appointed thereby, 
and no just excuse is offered for such non-appearance, then 
(after proof upon oath that such summons has been served as 
aforesaid, or that the person to whom the summons is directed 
is keeping out of the way to avoid service) the justice before 
whom such person ought to have appeared, being satisfied by 
proof on oath that he is likely to give material evidence, may 
issue a warrant under his hand to bring such person at a time 
and place to be therein mentioned before him or any other 
justice in order to testify as aforesaid.

O.M.M. 7
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2. The warrant may be in the form L in schedule one hereto, 
or to the like effect. Such warrant may be executed anywhere 
within the territorial jurisdiction of the justice by whom it is 
issued, or, if necessary, endorsed as provided in section five 
hundred and sixty-five and executed anywhere in the province, 
but out of such jurisdiction. R. S. C. c. 174, s. 61.

3. If a person summoned as a witness under the provisions 
of this part is brought before a justice on a warrant issued in 
consequence of refusal to obey the summons such person may 
be detained on such warrant before the justice who issued the 
summons or before any other justice in and for the same terri
torial division who shall then be there, or in the common gaol, 
or any other place of confinement, or in the custody of the per
son having him in charge, with a view to secure his presence 
as a witness on the day fixed for the trial, or in the discre
tion of the justice such person may be released on recogni
zance, with or without sureties, conditioned for his appearance 
to give evidence as therein mentioned, and to answer for his 
default in "not attending upon the said summons as for con
tempt; and the justice may, in a summary manner, examine 
into and dispose of the charge of contempt against such person, 
who, if found guilty thereof, may be fined or imprisoned, or 
both, such fine not to exceed twenty dollars, and such impri
sonment to be in the common gaol, without hard labour, and not 
to exceed the term of one month, and may also be ordered to 
pay the costs incident to the service and execution of the said 
summons and warrant and of his detention in custody. 61 V. c. 
45. s. 1.

(The conviction under this section may be in the form PP 
In schedule one hereto.)

See notes on s. 580, ante, p. 95.
These sections in no manner apply to the case of a 

prosecutor unwilling to proceed, and entitled so to refuse 
(as for instance where the charge is of assault only, see s. 
864 of the Code), but only to the case of a material witness 
other than the prosecutor refusing to attend, where the 
prosecutor is desirous of proceeding. Cross v. Wilcox, 39 
U. C. R. 187. A magistrate who by warrant causes the 
arrest of the prosecutor to answer thâ charge contained in the 
information, and to be further dealt with according to law, 
exceeds his jurisdiction and is liable in trespass.

A magistrate has no right to issue a warrant for the 
apprehension of a person to attend to find bail for his
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appearance as a witness at the assizes, although it is sworn 
that the witness is material, and had refused to obey a sum
mons which had previously been issued, to give evidence 
before the magistrate. Evans v. Rees, 12 A. & E. 55.

A justice of the peace may commit a feme covert, who 
is a material witness on a charge of felony brought before 
him, and who refuses to appear at the sessions to give evi
dence or find sureties for her appearance. Rennet v. Wat
son, 3 M. & 8. 1.

Justices have no power to commit an unwilling witness 
who has not been brought before the court by summons or 
warrant, hut who appears voluntarily and refuses to answer. 
R. v. Flavell, 14 Q. B. D. 364.

583. If the Justice Is satisfied by evidence upon oath that 
any person within the province, likely to give material evidence 
either for the prosecution or for the accused, will not attend 
to give evidence without being compelled so to do; then instead 
of issuing a summons, he may issue a warrant in the first 
Instance. Such warrant may be In the form M in schedule one 
hereto, or to the like effect, and may be executed anywhere 
within the Jurisdiction of such Justice, or If necessary, endorsed 
as provided In section five hundred and sixty-five and executed 
anywhere In the province, but out of such Jurisdiction. R. 8. C. 
c. 174, s. 62.

See notes to s. 580, ante, p. 95. Both the form of sum
mons and warrant seem to assume that the witness is to give 
evidence for “ the prosecution,” whereas s. 580 as well as the 
above section extend to witnesses for the prosecution or for 
the accused. See also s. 584.

It seems not necessary that the magistrate should hear 
the deponent give his evidence as usual in courts of justice 
in the witness box. It is sufficient if he subscribe his name 
to the deposition and take the oath before the magistrate. 
For the mere protection of the magistrate the information 
need not set out the facts which satisfy the deponent that 
the witness will not appear, and if opinion evidence only is 
given the magistrate in deciding on its sufficiency is exercis
ing a judicial act and is not liable. Gordon v. Denison, 24 
O. R. 576; 22 A. R. 315, ante, p. 42.
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584. If there Is reason to believe that any person residing 
anywhere in Canada out of the province, and not being within 
the province, is likely to give material evidence either for the 
prosecution or for the accused, any judge of a Superior Court 
or a County Court, on application therefor by the informant or 
complainant, or the Attorney-General, or by the accused person 
or his solicitor or some person authorized by the accused, may 
cause a writ of subpoena to be issued under the seal of the 
court of which he is a judge, requiring such person to appear 
before the justice before whom the inquiry is being held or is 
intended to be held at a time and place mentioned therein to 
give evidence respecting the charge and to bring with him any 
documents in his possession or under his control relating thereto.

2. Such subpoena shall be served personally upon the person 
to whom it is directed, and an affidavit of such service by a 
person effecting the same purporting to be made before a justice 
of the peace, shall be sufficient proof thereof.

3. If the person served with a subpoena as provided by this 
section, does not appear at the time and place specified therein, 
and no just excuse is offered for his non-appearance the justice 
holding the inquiry, after proof upon oath that the subpoena has 
been served, may issue a warrant under his hand directed to 
any constable or peace officer of the district, county or place 
where such person is, or to all constables or peace officers in 
such district, county or place, directing them or any of them 
to arrest such person and bring him before the said justice or 
any other justice at a time and place mentioned in such warrant 
in order to testify as aforesaid.

4. The warrant may be in the form N in schedule one hereto, 
or to the like effect. If necessary, it may be endorsed in the 
manner provided by section five hundred and sixty-five, and 
executed in a district, county or place other than the one 
therein mentioned.

When the witness is within the province the justice 
before whom the information is laid may compel his attend
ance. See s. 580 and notes thereon, ante, p. 95.

The provisions of this section cannot be invoked until 
an information is laid before a justice against the accused. 
See ante, p. 61. ,1

Affidavit for Subpœna.
In the (title of court).
In the matter of an information by A against B, etc., 

I of, etc., make oath and say:
1. I am the above named informant.
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2. That on the day of A.D. 19 , I
laid an information before justice of
the peace in and for the county of for that he the
said B (state offence charged), and a true copy of said informa
tion is now produced and shown to me and marked A.

3. That such prôceedings were thereupon had that the said
justice has appointed the day of A.D. 19 ,
for proceeding with the preliminary enquiry into the said 
charge.

4. That I have reason to believe that one
will likely give material evidence, for the prosecution, (show 
what the evidence is): see R. v. Verrai, 16 P. R. 444, 17 P. R. 61, 
and (if he is required to produce) that he has in his possession 
or under his control the following documents in reference to 
the said charge (here specify).

6. That the said resides
out of this province at in the province of

Sworn, etc.

See Code, s. 679, 63 & 64 V. c. 46, as to witnesses out 
of Canada. Section 683 of the Code (amended by 58 & 59 
V. c. 40 and 63 & 64 V. c. 46) provides for the admission of 
their evidence on preliminary inquiry before a justice of the 
peace. But there must be an affidavit showing what the 
witness can prove and the court must be satisfied of its 
Materiality. R. v. Verrai, 16 P. R. 444,17 P. R. Cl. A pro
secution is pending within this section when an information 
is laid. Ib. 31 C. L. J. 285, 703. Section 680 as to procuring 
the attendance of a prisoner as a witness does not seem to 
apply on a preliminary inquiry. An order of the High 
Court for a writ of habeas corpus testificandum would be 
necessary. Spellman v. Spellman, 10 C. L. T. Occ. N. 20, 
see also Holmsted & Langton, 2nd ed., 662.

585. Whenever any person appearing, either In obedience 
to a summons or subpoena, or by virtue of a warrant, or being 
present and being verbally required by the justice to give 
evidence, refuses to be sworn, or having been sworn, refuses to 
answer such questions as are put to him, or refuses or neglects 
to produce any documents which he is required to produce, or 
refuses to sign his depositions without in any such case offer
ing any just excuse for such refusal, such justice may adjourn 
the proceedings for any period not exceeding eight clear days, 
and may in the meantime by warrant in form O in schedule one
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hereto, or to the like effect, commit the person so refusing to 
gaol, unless he sooner consents to do what Is required of him. 
If such person, upon being brought up upon such adjourned 
hearing, again refuses to do what is so required of him, the 
justice, it he sees fit, may again adjourn the proceedings, and 
commit him for the like period, and so again from time to time 
until such person consents to do what is required of him.

2. Nothing In this section shall prevent such justice from 
sending any such case for trial, or otherwise disposing of the 
same in the meantime, according to any other sufficient evidence 
taken by him. R. S. C. c. 174, s. 63.

As to questions tending to criminate, see “The Canada 
Evidence Act,” 1893, 56 V. c. 31, s. 5.

586. A justice holding the preliminary inquiry may, in his 
discretion—

(a) Permit or refuse permission to the prosecutor, his coun
sel or attorney to address him in support of the charge, either 
by way of opening or summing up the case, or by way of reply 
upon any evidence which may be produced by the person 
accused;

(b) receive further evidence on the part of the prosecutor 
after hearing any evidence given on behalf of the accused;

(c) adjourn the hearing of the matter from time to time, 
and change the place of hearing, if from the absence of wit
nesses, the inability of a witness who is ill to attend at the 
place where the justice usually sits, or from any other reason
able cause, it appears desirable to do so, and may remand the 
accused if required by warrant in the form P in schedule one 
hereto: Provided that no such remand shall be for more than 
eight clear days, the day following that on which the remand 
is made being counted as the first day, and further provided, 
that if the remand is for a time not exceeding three clear days, 
the justice may verbally order the constable or other person 
in whose custody the accused then is, or any other constable 
or person named by the justice in that behalf, to keep the 
accused person in his custody and to bring him before the same 
or such other justice as shall be there acting at the time 
appointed for continuing the examination. R. 8. C. c. 174, s. 65;

(d) order that no person other than the prosecutor and 
accused, their counsel and solicitor shall have access to, or 
remain in the room or building in which the inquiry is held 
(which shall not be an open court), if it appears to him that 
the ends of justice will be best answered by so doing;
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(«) regulate the course of the Inquiry In any way which 
may appear to him desirable, and which Is not Inconsistent with 
the provisions ot this Act.

If the counsel or solicitor for the accused is not allowed 
a full opportunity of cross-examining a witness his deposi
tion will not be admissible on the trial, in the case of Ms 
subsequent illness, inability to travel or absence from Can
ada. See s. 687 as amended by 63 & 64 V. c. 46, post, title 
evidence. See also s. 590, which requires that the evidence 
of the witnesses shall be given in the presence of the accused 
and that he shall be entitled to cross-examine them. Sec
tion 586, it will be observed, enables the justice to refuse 
permission to the prosecutor to address him in support of 
the charge, but says nothing as to the accused.

Where justices are exercising a judicial authority, as in 
hearing and determining a case on summary conviction, 
their proceedings ought not to be in private, and they arc 
not therefore warranted in removing a person from the 
place where they are exercising such authority unless he 
interrupts their proceedings. Daubney v. Cooper, 10 B. & 
C. 237; 34 B. B. 377. See s. 849 of the Code. But where a 
magistrate is acting merely in a ministerial capacity, as 
enquiring into a charge of an indictable offence previous to 
a committal of the party for trial, the magistrate has a 
discretion as to who shall or shall not be present at the 
examination, for it may be essential to the ends of public 
justice, and more especially to prevent any acoomplices from 
escaping that the examination should be private and not 
interrupted by the interference of any person on the part 
of the prisoner. Cox v. Coleridge, 1 B. & C. 37 ; 25 B. B. 298.

And under this section the justice may, in his discre
tion, order that no person shall have access to the room or 
building in which the examination is being taken, or shall 
be or remain in it without his consent or permission, if it 
appear to him that the ends of justice will be best answered 
by doing so. The justices may exclude an attorney or coun
sel if they please. 76. Collier v. Hicks 2 B. & Ad. 663; 
36 B. B. 701; see also Re Judge, C. C. York, 31 U. C. B. 
267; but in no circumstances the accused or his counsel.
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R. v. Commins, 4 D. & R. 94; R. v. Griffiths, 16 Cox C. C. 
40. And it would seem clear under this section that the 
prosecutor and the accused with their respective counsel 
have a right to be present. See also s. 590.

As the deposition of a witness who is dead, ill, or 
absent from Canada is only admissible if his counsel or 
solicitor had a full opportunity of cross-examining the wit
ness, it is a serious question whether justices should exclude 
the counsel or solicitor. See Ex p. Freston, 31 W. R. 581; 
Stone, 33rd ed., 915. Apparently they have a right to be 
present and to cross-examine the witnesses for the prosecu
tion. See R. v. Griffiths, 16 Cox C. C. 46; R. v. Shurmer, 
lb. 94; R. v. Peacock, 18 Cox C. C. 91; R. v. Milloy, 6 L. N. 
95.

PRIVATE TRIALS.

Under s. 550 of the Code the trials of all persons 
apparently under the age of sixteen years shall, so far as It 
appears expedient and practicable, take place without pub
licity and separately and apart from that of other accused 
persons, and at suitable times to be designated and appointed 
for that purpose.

The 63 & 64 V. c. 46, adds to s. 550 of the Code as 
amended by 57 & 58 V. c. 58, a large number of cases in 
which the public may be excluded from the court room 
during the trial. The cases of sodomy or attempt to com
mit it, incest, indecent acts, seduction of girls under sixteen 
or under promise of marriage, or of a ward or servant, or 
female passengers on vessels, or defilement, or carnally know
ing imbeciles or Indian women, are exempt from public 
trial. So offences relating to houses of ill-fame, indecent 
assault, rape, or attempt to commit it, defiling children 
under fourteen, or attempt to commit it, killing unborn 
child, abortion and abduction.

REMAND.

A mandamus was granted where the hearing had been 
adjourned for a long period on account of an action pending
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between the accused and other persons for a libel arising 
out of similar matters. R. v. Evans, 62 L. T. 470.

There is no power at one time to remand for a period 
exceeding eight clear days, but at the expiration of such 
time there may be a further remand for eight days, and so 
on. A remand for an unreasonable time would be void. 
Connors v. Darling, 23 U. C. R. 547-51.

When a person is given into custody without warrant on 
a charge of an indictable offence and is afterwards brought 
before a magistrate, the latter may remand him without 
taking any evidence upon oath. R. v. Waters, 12 Cox C. C. 
330. Where the remand exceeds three clear days, it must 
be in the form P, and an informal remand indorsed upon 
the warrant is insufficient. R. v. Holley, 4 Can. C. C. 510.

Committing magistrates are not responsible for the 
condition of the lock-ups, and a justice who remands a pris
oner under this section, without any express direction to 
take him to the lock-up, is not responsible for the prisoner’s 
sufferings in the lock-up, if the constable takes him there 
instead of to the common jail of the county. Crawford v. 
Beattie, 39 U. C. R. 13.

887. It the accused Is remanded under the next preceding 
section the Justice may discharge him, upon his entering Into a 
recognizance In the form Q In schedule one hereto, with or 
without sureties In the discretion of the Justice, conditioned tor 
his appearance at the time and place appointed for the continu
ance of the examination. R. S. C. c. 174, s. 67.

i

See sections 589 and 805 of the Code as to the proceed
ings to be adopted on the non-appearance of the accused 
under the recognizance.

Formerly notice of the recognizance had to be given 
to the accused and his sureties. See R. S. C. c. 174, s. 67 ; 
R. v. McKay, 28 N. B. R. 564. This notice is not now 
required except under section 779 of the Code.

This section says nothing as to the method of executing 
the recognizance, but it would be well to follow the provi
sions of section 598 in this respect.
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588. The justice may order the accused person to be brought 
before him, or before any other Justice for the same territorial 
division, at any time before the expiration of the time for 
which such person has been remanded, and the gaoler or officer 
in whose custody he then is shall duly obey such order. R. S. 
C. c. 174, s. 66.

FORM OF ORDER UNDER S. 588 OF THE CODE.

To keeper of the common jail at
in the county of

you are hereby required to have now in your cus
tody at (place where justice sits) on the day of
A.D. 19 , at o'clock noon, before me or
such other justice as shall then be there to answer to a charge 
of (set out the charge) upon which he was heretofore remanded 
by me to your custody, to be dealt with according to law.

Justice of the peace.
See Seager, p. 207. I

589. If the accused person does not afterwards appear at 
the time and place mentioned in the recognizance the said jus
tice, or any other justice who is then and there present, having 
certified upon the back of the recognizance the non-appearance 
of such accused person in the form R in schedule one hereto, 
may transmit the recognizance to the proper officer appointed 
by law, to be proceeded upon in like manner as other recogni
zances; and such certificate shall be primû facie evidence of the 
non-appearance of the accused person. R. S. C. c. 174, s. 68.

2. The proper officer to whom the recognizance and certifi 
cate of default are to be transmitted in the province of Ontario 
shall be the clerk of the peace of the county for which such 
justice is acting, and the court of General Sessions of the peace 
for such county shall at its then next sitting order all such 
recognizances to be forfeited and estreated, and the same shall 
be enforced and collected in the same manner and subject to 
the same conditions as any fines, forfeitures or amercements 
imposed by or forfeited before such court. In the province 
of British Columbia such proper officer shall be the clerk of the 
County Court having jurisdiction at the place where such recog
nizance Is taken, and such recognizance shall be enforced and 
collected in the same manner and subject to the same condi
tions as any fines, forfeitures or amercements imposed by or 
forfeited before such county court, and in the other provinces 
of Canada such proper officer shall be the officer to whom like 
recognizances have been heretofore accustomed to be transmitted 
under the law in force before the passing of this Act, and such
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recognizances shall be enforced and collected In the same man
ner as like recognizances have heretofore been enforced and 
collected. R. 8. C. c. 174, s. 68; 63 & 64 Vic c. 46; see also 
s. 805.

590. When the accused is before a justice holding an Inquiry, 
such justice shall take the evidence of the witnesses called on 
the part of the prosecution.

2. The evidence of the said witnesses shall be given upon 
oath and In the presence of the accused; and the accused, his 
counsel or solicitor, shall be entitled to cross-examine them.

3. The evidence of each witness shall be taken down in 
writing fn the form of a deposition, which may be in the form 
8 in schedule one hereto, or to the like effect.

4. Such deposition shall, at some time before the accused is 
called on for his defence, be read over to and signed by the wit
ness and the justice, the accused, the witness and justice being 
all present together at the time of such reading and signing.

5. The signature of the justice may either be at the end of 
the deposition of each witness, or at the end of several or of 
all the depositions in such a form as to show that the signa
ture is meant to authenticate each separate deposition.

6. Every justice holding a preliminary inquiry is hereby 
required to cause the depositions to be written in a legible 
hand and on one side only of each sheet of paper on which they 
are written. R. 8. C. c. 174, s. 69.

7. Provided that the evidence upon such inquiry or any part 
of the same may be taken in shorthand by a stenographer, who 
may be appointed by the justice and who before acting shall 
make oath that he shall truly and faithfully report the evidence; 
and where evidence is so taken, it shall not be necessary that 
such evidence be read over to or signed by the witness, but it 
shall be sufficient if the transcript be signed by the justice and 
be accompanied by an affidavit of the stenographer tliât it is 
a true report of the evidence.

The provisions of sub-sections 4, 5, 6 and 7 of this sec
tion are substantially new.

Under this and section 856, the depositions must be 
taken in writing. Denault v. Robida, 10 Q. S. C. 199, and 
in the presence of the magistrate, otherwise they will not 
warrant a commitment or be admissible in evidence. R. v. 
Tray nor, 4 Can. C. C. 410. The objection if raised is not 
waived by cross-examining. Ib.
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The evidence should be taken down as nearly as pos
sible in the witness’ own words, and the depositions should 
contain the full evidence, cross-examination as well as 
examination in chief. Any interruption by the accused 
should be taken down, and may be evidence against him. R. 
v. Stripp, Dears. 648.

At the close of the witness’ examination, it would be 
well for the justice to put any questions—answers to which 
would in his opinion tend to throw light on the facts and 
circumstances of the case. The accused person should then 
be asked by the justice if he has any questions in cross-ex
amination to put to the witness; if he declares that he docs 
not wish to cross-examine, that fact should be noted in the 
deposition, but if he declares that he desires to cross-ex
amine, his questions, when pertinent to the matter in issue, 
must be answered by the witness, and must be reduced to 
writing by the justice together with the answers of the wit
ness thereto. Care must be taken to distinguish between 
the examination and cross-examination of the witness; if 
necessary, the witness can be re-examined, the deposition 
must then be read over to and signed by the witness, and the 
justice taking the same, all in the presence of the accused. 
R. v. Watts, 9 L. T. 453.

Sub-section 4 of the act relates to procedure, and when 
the depositions were not signed by the witness nor read 
over as therein required, it was held that the jurisdiction 
of the justice was not affected. Ex p. Doherty, 32 N. B. R. 
479; 3 Can. C. C. 310; Ex p. Danaher, 27 N. B. R. 654.

The witnesses must give all their evidence orally in the 
usual way in the presence of the accused. See also ante, 
p. 23.

Where the evidence was taken in the usual way against 
three prisoners and then the proceedings were suspended to 
add two others, it was held illegal, instead of re-examining 
the witnesses, to bring them up separately, administer the 
oath to them, and then read over to them the shorthand notes 
of the depositions already taken, asking each in turn if they
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were correct, and then calling upon the accused to cross- 
examine, and this not only as to the two last added, hut 
also as to the three originally before the magistrate, who had 
heard the evidence given in the usual way. R. v. Lepine,
4 Can. C. C. 145.

The justice is bound to examine all the parties who 
know the facts and circumstances of the case. The depo
sition of the witness should be taken carefully. It is not, 
however, necessary to take down all that a witness may 
state, since that which is clearly irrelevant or not admissible 
as evidence, ought not to be admitted. If, however, any 
doubt should arise as to admissibility, the better plan is to 
take it and leave it to another tribunal to decide whether 
it shall be used or not.

Under this section, where there are several witnesses, 
it is not necessary that each deposition should be signed 
by the justice if the form S in the schedule applicable to 
the case is carefully followed. See R. v. Parker, L. R. 1 
C. C. R. 225.

To comply with this section when several wit
nesses are examined, the names of all must appear 
in the caption according to the form S of depositions for 
several witnesses. Then the evidence of each must be iden
tified as in the form, and the conclusion must connect each 
with the evidence given by him. See R. v. Hamilton, 12 
M. L. R. 354. A careful study of the form as modified for 
several witnesses will show what is necessary. If the 
caption for a single witness is used,, and after 
his evidence there appears the name of another wit
ness, with nothing in the deposition itself or in other papers 
attached to show the day on which it was taken, or that it 
was in the presence of the accused, and on its face it shows 
no relation to the charge, it will not be admissible, although 
the magistrate proves the date of taking and that the pris
oner was present and cross-examined the witness by his 
counsel, and that the deposition was signed in his presence 
and in the presence of the prisoner. R. v. Hamilton, supra. 
Merely attaching it to another deposition in proper form



110 magistrates’ manual.

is not sufficient. When, however, the deposition is taken 
according tio the form S it will be admissible under s. 687 
of the Code on proving the facts necessary to be proved 
under that section, notwithstanding that the signature of 
the witness was written with only one of two Christian 
names given in the caption and that the justice omitted to 
put the letters “J. P.” after his signature. 11. v. Hamilton, 
supra.

The depositions of witnesses called for the accused are 
taken in the same manner as the depositions of witnesses 
for the prosecution. Code, s. 503.

A defendant arrested on a warrant was brought before 
a justice who examined him, but took no evidence either 
of the prosecutor or witnesses, and committed defendant to 
jail, saying he could not bail. The defendant did not ask 
to have any hearing or investigation, or produce or offer to 
produce any evidence, or to give bail. It was held that the 
commitment, without the appearance of the prosecutor, or 
examination of any witnesses, or of the defendant, according 
to this section, or any legal confession, was an act wholly 
in excess of the jurisdiction of the magistrate and illegal. 
Connors v. Darling, 23 U. C. R. 541.

Justices of the Peace are liable in damages for illegal 
and malicous commitment, made without previous examina
tion of witnesses before them, in the presence of the ac
cused, as required by this section. Lacombe v. Ste. Marie, 
15 L. C. J. 276.

The duty and province of the magistrate before whom 
a person is brought with a view to his being committed for 
trial, or held to bail, is to determine on hearing the evidence 
for the prosecution and that for the defence, if there be any, 
whether the case is one on which the accused ought to be 
put upon his trial. It is no part of the magistrate’s duty 
to try the case, and unless there be some further statutory 
duty imposed on the magistrate, the evidence before him 
must be confined to the question whether the case is such 
as ought to be sent for trial. If the magistrate exceeds the
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limits of that enquiry he transcends the bounds of his juris
diction. Thus, upon an information for maliciously pub
lishing a defamatory libel under the 5th section of the Im
perial Statute, 6 & 7 V. c. 96, the magistrate has no juris
diction to receive evidence of the truth of the libel. R. v. 
Carden, 5 Q. B. D. 1.

The committal of a prisoner for trial being a judicial 
decision, evidence must be given before the committing mag
istrate of a prima facie case against the accused. Where, 
therefore, an inquiry is commenced by one magistrate and 
completed by another in the same jurisdiction, the second 
magistrate cannot commit upon evidence given before the 
first. The witnesses who gave their evidence before the 
first magistrate should be re-sworn and give their evidence 
de novo before the second magistrate. Re Guerin, 16 Cox 
C. C. 596; see also ante, pp. 23, 108.

It is not probable that the evidence taken before the 
prior magistrate could be admitted by consent, as section 
690 of the Code applies to a trial and not to a preliminary 
inquiry; ante, p. 21.

591. After the examination of the witnesses produced on 
the part of the prosecution has been completed, and after the 
depositions have been signed as aforesaid, the justice unless he 
discharges the accused person, shall ask him whether he wishes 
the depositions to be read again, and unless the accused dis
penses therewith shall read or cause them to be read again. 
When the depositions have been again read, or the reading dis
pensed with, the accused shall be addressed by the justice in 
these words, or to the like effect:

“ Having heard the evidence, do you wish to feay anything 
in answer to the charge? You are not bound to say anything, 
but whatever you do say will be taken down in writing and may 
be given in evidence against you at your trial. You must clearly 
understand that you have nothing to hope from any promise of 
favour and nothing to fear from any threat which may have 
been held out to you to Induce you to make any admission or 
confession of guilt, but whatever you now say may be given in 
evidence against you upon your trial notwithstanding such 
promise or threat."

2. Whatever the accused then says in answer thereto shall 
be taken down in writing in the form T in schedule one hereto, 
or to the like effect, and shall be signed by the justice and kept
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with the depositions of the witnesses and dealt with as herein
after mentioned. R. 8. C. c. 174, as. 70 and 71.

The statement made by the accused person before the 
justice may, if necessary, upon the trial of such person, be 
given in evidence against him without further proof thereof, 
unless it is proved that the justice purporting to have signed 
the same did not in fact sign the same. R. S. C. c. 174, 
s. 223. Code, s. 689.

The fact that the defendant is at his own request sworn 
before making the statement does not render it inadmis
sible. It. v. Skelton, 4 Can. C. C. 467; 18 C. L. T. Occ. N. 
205.

The statement is admissible though the prisoner de
clines to give evidence at the trial. If after giving evidence 
before the justice he replies to the question in the above 
section, that his evidence already given is true, the whole 
of that evidence and his reply will be evidence. R. v. Bird, 
19 Coi C. C. 180.

In view of the provisions of the 56 V. c. 31, admitting 
the evidence of the accused himself, the taking of the fore
going statement T might be abolished where the accused 
elects to be sworn. As the law now stands it is necessary 
to take the statement of the accused, after which he may 
give evidence in the ordinary way as a witness.

The provisions of this section as to warning the accused 
in regard to the effect of his statement are directory only, 
and a statement made by a prisoner as provided for by 
the Act, may be used in evidence against him, although the 
justice has not complied with the provisions of the section, 
if it appears that the prisoner was not induced to make the 
statement by any promise or threat. R. v. Soucie, 17 N. 
B. R. 611; R. v. Kalabeen, 1 B. C. R. 1. In the latter case 
it was held that the statement was admissible, though not 
prefaced with the statutory words the justice swearing that 
the caution had been given.

The effect of this section is to enable the prosecutor 
to give in evidence upon the trial any confession of the pris
oner made after it, notwithstanding any promise or threat
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previously made. Neglect to comply with the Act does not 
prevent the prosecutor from giving in evidence a confession 
made before the justice in the prisoner’s statement above 
mentioned, after the usual cautions. R. v. Sansome, 1 Den. C. 
C. 645, 19 L. J. M. C. 143, or a confession made at any 
other time which was not induced by any promise or threat. 
See also R. v. Bond, 1 Den. C. C. 517.

If the form prescribed by the statute has not been fol
lowed, then the caution, the prisoner’s statement, and the 
magistrate’s signature must be proved as at common law. 
R. v. Boyd, 19 L. J. M. €. 141, namely by the magistrate or 
his clerk, or by some person who was present at the examina
tion. R. v. Hearn, C. & M. 109.

The practice of questioning prisoners by policemen 
and thus extracting confessions from them, though it does 
not render the evidence so obtained inadmissible, is one that 
the judges strongly reprobate and which ought not to be 
permitted. R. v. Mick, 3 F. & F. 892. And it is not the 
duty of constables to interrogate prisoners in their custody 
even though they have first cautioned them not to criminate 
themselves. R. v. Hassett, 8 Cox C. C. 511. If the pris
oner voluntarily interposes an observation which is material 
during any period of the examination, it should be taken 
down, as it is admissible in evidence. R. v. Moore, 20 
L. T. 987.

When a prisoner is willing to make a statement it is 
the magistrate’s duty to receive it, but he ought before 
doing so entirely to get rid of any impression that may have 
been on the prisoner’s mind that the statement may be used 
for his own benefit, and he ought also to be told that what 
he thinks fit to say will be taken down, and may be used 
against him on the trial. The mode of doing this is prescribed 
in terms by the section of the statute now under considera
tion. The caution contained in s. 591 is not necessary, un
less it appears that some inducement or threat had previ
ously been held out to the accused. R. v. Sansome, supra.

The 982nd section of the Code declares the the several 
forms given in the schedule varied to suit the case or forms
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to the like effect shall be deemed good, valid, and sufficient 
in law. See also B. S. C. c. 1, s. 7 (44). The form T of 
the statement of the accused before the magistrate contains 
the cautions specified in s. 691. Therefore a statement 
returned, purporting to be signed by the magistrate and 
bearing on the face of it the caution provided for by this 
section, is admissible by s. 689, without further proof. K. 
v. Bond, 1 Den. C. C. 517.

The object of taking depositions under the statute is 
not to afford information to the prisoner, but to preserve the 
evidence, if any of the witnesses are unable to attend the 
trial, or die. This being the ground on which they are 
taken, until recently the prisoner had no right to see them. 
B. v. Hamilton, 16 C. P. 364. Now he is entitled to copies 
of the depositions. Code, s. 597.

The caution required to be given by this section is, by 
its terms applicable to accused persons only, and has no 
application whatever to witnesses. Therefore, the deposi
tion of a witness, regularly taken, but without any caution, 
may be used against him if he afterwards becomes the 
accused. B. v. Coote, 18 L. C. J. 103; L. B. 4 P. C, App. 
599.

This caution does not apply to questions which crimi
nate. Ib.

592. Nothing herein contained shall prevent any prosecutor 
from giving In evidence any admission or confession, or other 
statement, made at any time by the person accused or charged, 
which by law would be admissible as evidence against hlm. R. 
S. C. c. 174. s. 72.

693. After the proceedings required by section live hundred 
and ninety-one are completed the accused shall be asked if he 
wishes to call any witnesses.

2. Every witness called by the accused who testifles to any 
fact relevant to the case shall be heard, and his deposition shall 
be taken In the same manner as the depositions of the witnesses 
for the prosecution.

This section is new. As to the manner of taking the 
depositions, see Code, s. 590 and notes thereon.
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594. When all the witnesses on the part of the prosecution 
and the accused have been heard the justice shall, if upon the 
whole of the evidence he Is of opinion that no sufficient case is 
made out to put the accused upon his trial, discharge him; and 
In such case any recognizances taken In respect of the charge 
shall become void, unless some person Is bound over to prosecute 
under the provisions next hereinafter contained. R. 8. C. c. 174, 
s. 73.

The justice must under this section consider the whole 
evidence. But it need not be strong enough to convict but 
only “ sufficient to put the accused on his trial.” See Code, 
e. 596.

Justices ought not to balance the evidence and decide 
according as it preponderates, for this would, in fact, be 
taking upon themselves the functions of the petty jury and 
be trying the case. They should consider whether or not the 
evidence makes out a probable case of guilt. If, however, 
from the slender nature of the evidence, the unworthiness 
of the witnesses, or the conclusive proof of innocence pro
duced on the part of the accused, they feel that the case is 
not sustained, and that if they sent it for trial he must he 
acquitted, they should discharge the accused. Kerr’s Acts, 
100, 1.

If the evidence goes to prove an offence which the jus
tices cannot decide summarily, they ought to dismiss the 
complaint or commit the person charged for trial, fin 
Thompson, 30 L. J. M. C. 19. If the warrant be defective 
or bad, a new warrant may be made out and lodged with 
the jailer to cure the defect, and this even in a case where 
the warrant is in the nature of a conviction as well as com
mitment as under the Vagrant Act. Ex p. Cross, 26 L. J. 
M. C. 201.

The discharge referred to in this section is made verb
ally, no writing of any kind being required. A dismissal 
by a magistrate is not tantamount to an acquittal upon an 
indictment. It merely amounts to this that the justices do 
not think it advisable to proceed with the charge, but it is 
still open to them to hear a fresh charge against the pris
oner. B. v. Waters, 12 Cox C. C. 390.
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And a discharge under this section does not operate 
as a bar to the same person being again brought up before 
another justice and committed upon the same charge upon 
the same or different evidence. R. v. Morton, 19 C. 1*. 26.

The law is different in summary cases. See Code, s. 286.

595. If the justice discharges the accused, and the person 
preferring the charge desires to prefer an indictment respecting 
the said charge, he may require the justice to bind him over to 
prefer and prosecute such an indictment and thereupon the 
Justice shall take his recognizance to prefer and prosecute an 
indictment against the accused before the court by which such 
accused would be tried if such justice had committed him, and 
the justice shall deal with the recognizance, information and 
depositions in the same way as if he had committed the accused 
for trial.

2. Such recognizance may be in the form U in schedule one 
hereto, or to the like effect.

3. If the prosecutor so bound over at his own request does 
not prefer and prosecute such an indictment, or if the grand jury 
do not find a true bill, or if the accused is not convicted upon 
the indictment so preferred, the prosecutor shall if the court so 
direct, pay to the accused person his costs, including the costs 
of his appearance on the preliminary inquiry.

4. The court before which the indictment is to be tried or a 
judge thereof may in its or his discretion order that the prose
cutor shall not be permitted to prefer any such indictment until 
he has given security for such costs to the satisfaction of such 
court or judge. R. S. C. c. 174, s. 80.

As to transmitting the recognizance, see Code, s. 600. 
Under s. 641 of the Code, as amended by 63 & 64 V. c. 46, 
any one bound over to prosecute any person whether com
mitted for trial or not, may prefer a bill of indictment for 
the charge in respect of which the accused is bound over, or 
for any charge founded upon the facts or evidence disclosed 
in the deposition taken before the justice. This right to 
prefer an indictment is not limited to certain offences as in 
the case of the R. S. C. c. 174, s. 80, which applied only to 
perjury, subornation of perjury, conspiracy, obtaining money 
or other property by false pretences, forcible entry or 
detainer, nuisance, keeping a gambling house, keeping a 
disorderly house or any indecent assault. Under the former
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statute the recognizance was to be taken it the justice 
“refused to commit or to bail the person” charged with any 
of the above offences. The words used in s. 595 are “if the 
justice discharges the accused.”

Under the former law where the justice dismissed the 
charge for want of evidence, such dismissal was equivalent 
to a refusal to commit, and the prosecutor was entitled to 
require the justice to take his recognizance to prosecute 
the charge or complaint by way of indictment. Ex p. 
Gostling, 16 Cox C. C. 77.

The provisions in this 595th section as to payment 
of costs by the prosecutor are also new. See B. v. St. Louis, 
1 Can. C. C. 141.

The marginal reference in the Code to this 595th sec
tion is “copy of depositions” to which it does not in any 
way relate.

596. If a Justice holding a preliminary Inquiry thinks that 
the evidence Is sufficient to put the accused on his trial, he shall 
commit him for trial by a warrant of commitment, which may 
be In the form V In schedule one hereto, or to the like effect. 
R. S. C. c. 174, s. 73; see R. v. Gibson, 29 N. S. R. 4.

One justice may sign a warrant of commitment for 
felony under this section, and such warrant may be partly 
written and partly printed; for under the “Interpretation 
Act,” B. S. C. c. 1, s. 7 (33). the expression “writing” “writ
ten” or any term of like import includes words printed, 
painted, engraved, lithographed or otherwise traced or 
copied. B. v. Holden, 1 M. L. B. 579.

The act of the magistrate in committing for trial or 
admitting to bail cannot be reviewed on certiorari. B. v. Jus
tices, Boscommon (1894), 3 Q. B. Ir. 158. After com
mitting he is functus officio. Orders of any kind must be 
before or they will be invalid. B. v. Lushington (1894), 
1 Q. B. 430.

If an offence over which the justices have no sum
mary jurisdiction be charged or proved, the offender should 
be committed for trial. Ex p. Thomson, 9 Cox C. C. 70; 
Wilkinson v. Dutton, 3 B. & S. 831.
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Where the evidence does not warrant a committal 
for trial a justice cannot change the charge and convict 
summarily. Thus he cannot change a charge of unlawful 
wounding to one of common assault, where no new informa
tion is laid or defence made. A conviction for common 
assault in such case will not bar an indictment for unlawful 
wounding or causing actual bodily harm. 11. v. Lee, 2 
Can. C. C. 233; R. v. Mines, 25 O. R. 577; Ex p. Duffy, 37 
C. L. J. 202.

The proper course when on a charge of an indictable 
offence it is seen that the matter is one for summary con
viction only is to abandon the former and to have a new 
information, warrant, or summons on the latter and the 
evidence taken anew, and, if the defendant desires it, to 
adjourn the case in order to give him time to answer the 
charge. See R. v. Dungey, 2 0. L. R. 223; Miller v. Lea, 25 
A. R. 428. If, however, after the abandonment of the first 
charge the defendant does not raise any objection to the 
want of an information, he will probably be held to have 
waived it.

The warrant of commitment must show an offence for 
which a commitment can bo made. When the commitment 
is signed by justices “in and for the county of Labelle” and 
there are no justices with that designation and no such title 
it will be quashed if not amended. Ex p. Welsh, 2 Can. 
C. C. 35; 4 Rev. de Jur 437.

A warrant of commitment that A “ did steal a certain 
waggon” was held sufficient without alleging absence of 
colour of right, or laying property in any person. R. v. 
Lcet, 20 C. L. T. Occ, N. 46.

The warrant must show where the prisoner is to be 
confined. Re King, 37 C. L. J. 317..

Prisoner had been committed for larceny under a war
rant which disclosed no offence. Subsequently to the ser
vice on the jailer of a writ of habeat corpus, he received 
another warrant of commitment which was regular, and the 
court held that the second warrant of commitment was 
valid and sufficient to detain the prisoner in custody. R. v. 
House, 2 M. L. R. 58.
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When a person against whom an indictment has been 
found does not appear, a justice, on production of a certifi
cate of the finding of the indictment, may issue a warrant 
to apprehend and also commit to prison. Code, s. 648.

597. Every one who has been committed for trial whether 
he Is balled or not, may be entitled at any time before the trial 
to have copies of the depositions, and of his own statement, if 
any, from the officer who has custody thereof, on payment of a 
reasonable sum not exceeding five cents for each folio of one 
hundred words. R. S. C. c. 174, s. 74.

Under section 653 of the Code every accused person 
shall be entitled at the time of his trial to inspect, without 
fee or reward, all depositions, or copies thereof, taken 
against him and returned into the court before which such 
trial is had, and to have the indictment on which he is to 
be tried read over to him if he so requires. R. 8. C. c. 174, 
s. 180.

And under section 655, every person indicted shall be 
entitled to a copy of the depositions returned into court 
on payment of five cents per folio of one hundred words for 
the same, provided, if the same are not demanded before 
the opening of the assizes, term, sittings or sessions, the 
court is of opinion that the same can be made without 
delay to the trial, but not otherwise ; but the court may, if 
it sees fit, postpone the trial on account of such copy of the 
depositions not having been previously had by the person 
charged. R. S. C. c. 174, s. 183. (

598. When any one Is committed for trial the Justice hold
ing the preliminary Inquiry may bind over to prosecute some 
person willing to be so bound, and bind over every witness whose 
deposition has been taken and whose evidence In his opinion Is 
material, to give evidence at the court before which the accused 
Is to be Indicted.

2. Every recognizance so entered Into shall specify the name 
and surname of the person entering Into It, his occupation or 
profession, if any, the place of his residence and the name and 
number If any of any street In which It may be, and whether he 
It owner or tenant thereof or a lodger therein.

3. Such recognizances may be either at the foot of the deposi
tion or separate therefrom, and may be In the form W, X or Y
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In schedule one hereto, or to the like effect, and shall be acknow
ledged by the person entering into the same, and be subscribed 
by the justice or one of the justices before whom it is acknow
ledged.

4. Every such recognizance shall bind the person entering 
into it to prosecute or give evidence (both or either as the case 
may be), before the court by which the accused shall be tried.

6. All such recognizances, and all other recognizances taken 
under this Act shall be liable to be estreated in the same manner 
as any forfeited recognizance to appear is by law liable to be 
estreated by the court before which the principal party thereto 
was bound to appear. R. S. C. c. 174, ss. 75 and 76.

6. Whenever any person is bound by recognizances to give 
evidence before a justice of the peace, or any criminal court, in 
respect of any offence under this Act, any justice of the peace, 
if he sees fit, upon information being made in writing and on 
oath, that such person is about to abscond, or has absconded, 
may issue his warrant for the arrest of such person; and if such 
person is arrested, any justice of the peace, upon being satisfied 
that the ends of justice would otherwise be defeated, may com
mit such person to prison until the time at which he is bound by 
such recognizance to give evidence, unless in the meantime he 
produces sufficient sureties; but any person so arrested shall be 
entitled on demand to receive a copy of the information upon 
which the warrant for his arrest was issued. 48-49 V. c. 7, s. 9.

If the recognizance is for the next court of competent 
jurisdiction, it only requires appearance at that court, not 
at a later one. Re Cohen’s bail, 16 C. L. T. Oec. N. 217.

This recognizance holds good if the accused elects to 
be tried under that part of the Code relating to the speedy 
trial of indictable offences. See Code, s. 779.

The former statute required that a notice of the recog
nizance, signed by the justice, should be given to the person 
bound thereby. Notice is not now necessary unless the per
son committed for trial elects to be tried under that part 
of the Code relating to the speedy trial of indictable offences. 
See Code, s. 779.

As to recognizances in general, see sections 910 to 926 
of the Code.

As to estreat of same, see Re Talbot’s Bail, 23 0. R. 65. 
R. S. 0. c. 106; R. v. McArthur, 33 C. L. J. 630.
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It is immaterial under this section where the offence 
was committed, or where the accused is to be tried. The 
recognizance must be taken and transmitted under the 
600th section in all cases.

A recognizance is an obligation of record whereby a 
man acknowledges that he is indebted to our sovereign Lord 
the King in a certain sum of money, which obligation is 
to be at an end upon the party performing whatever is 
required of him by a certain condition written either at the 
foot or on the back of the recognizance.

And in all cases where a justice of the peace is author
ized or required to bind a person or make him give security 
to do anything, he may do so by recognizance, and it is the 
ordinary and proper form of doing it. Thus binding a man 
over to prosecute, or a witness to give evidence, is by recog
nizance. Sureties to keep the peace or be of good behaviour, 
are by recognizance. See Code, s. 958; 56 V, c. 32.

A justice cannot be ordered by mandamus to go a dis
tance to take a recognizance of a party committed by him 
to prison. Ex p. Hays, 26 J. P. 309.

The recognizance is taken by stating to the party the 
substance of it, but in the second person, “You A. B. 
acknowledge yourself to owe to our Sovereign Lord the 
King,” etc.

The party need not sign the recognizance, and the 
verbal acknowledgment is the date of it. B. v. St. Albans, 
8 A. & E. 933.

The practical mode of taking the recognizance is as 
follows: The justice, or his clerk in the justice’s presence, 
states to the party bound (and to his sureties, if there arc 
any), the substance of the recognizance. The parties bound 
assent to, but do not sign the recognizance, the justice alone 
appending his signature thereto. Care must be taken to 
suit the recognizance to the situation of the party bound, 
according to the variations of the form. Kerr’s Acts, 87. 
See as to returning depositions, Burgoyne v. Moffatt, 10 N. 
B. B. 13. A coroner is required to take recognizance in 
cases of examinations before him. Sec s. 568.
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Binding over the prosecutor by recognizance to prose
cute is not so important as formerly, when the right to prefer 
au indictment depended on it. Now the counsel for the 
Crown may prefer the indictment, though the prosecutor 
is not bound over. See 63 & 64 V. c. 46, amending s. 641 
of the Code.

599. Any witness who refuses to enter into or acknowledge 
any such recognizance as aforesaid may be committed by the 
justice holding the inquiry by a warrant in the form Z in sche
dule one hereto, or to the like effect, to the prison for the place 
where the trial is to be had, there to be kept until after the 
trial, or until the witness enters into such a recognizance as 
aforesaid before a justice of the peace having jurisdiction in 
the place where the prison is situated: Provided that if the 
accused is afterwards discharged, any justice having such juris
diction may order any such witness to be discharged by an order 
which may be in the form AA in the said schedule, or to the 
like effect. R. S. C. c. 174, ss. 78 and 79.

600. The following documents shall, as soon as may be after 
the committal of the accused, be transmitted to the clerk or 
other proper officer of the court by which the accused is to be 
tried, that is to say, the information, if any, the depositions of 
the witnesses, the exhibits thereto, the statement of the accused, 
and all recognizances entered into, and also any depositions 
taken before a coroner if any such have been sent to the justice.

2. When any order changing the place of trial is made the 
person obtaining it shall serve it, or an office copy of it, upon 
the person then in possession of the said documents, who shall 
thereupon transmit them and the indictment, if found, to the 
officer of the court before which the trial is to take place. R. S. 
C. c. 174, s. 77.

The 54 & 55 V. c. 22, s. 12, respecting the North-West 
Territories, provides that every justice of the peace or 
other magistrate holding a preliminary investigation into 
any criminal offence which may not be tried under the pro
visions of “the Summary Convictions Act” shall immediately 
after the conclusion of such investigation transmit to the 
clerk of the court for the judicial district, in which the 
charge was made, all informations, examinations, deposi
tions, recognizances, inquisitions, and papers connected with 
such charge and the clerk of the court shall notify the judge 
thereof. .
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601. When any person appears before any justice charged 
with an Indictable offence punishable by Imprisonment for more 
than five years other than treason or an offence punishable with 
death, or an offence under Part IV. of this Act, and the evidence 
adduced Is, In the opinion of such justice, sufficient to put the 
accused on his trial, but does not furnish such a strong pre
sumption of guilt as to warrant his committal for trial, the 
justice, jointly with some other justice, may admit the accused 
to bail upon his procuring and producing such surety or sureties 
as, In the opinion of the two justices, will be sufficient to ensure 
his appearance at the time and place when and where he ought 
to be tried for the offence; and thereupon the two justices shall 
take the recognizances of the accused and his sureties, condi
tioned for his appearance at the time and place of trial, and that 
he will then surrender and take his trial and not depart the court 
without leave; and in any case In which the offence committed or 
suspected to have been committed Is an offence punishable by 
imprisonment for a term less than five years any one justice 
before whom the accused appears may admit to ball In manner 
aforesaid, and such justice or justices may, In his or their discre
tion, require such bail to justify upon oath as to their sufficiency, 
which oath the said justice or justices may administer; and in 
default of such person procuring sufficient bail, such justice or 
justices may commit him to prison, there to be kept until 
delivered according to law. See R. v. Gibson, 29 N. S. R. 4.

2. The recognizances mentioned in this section shall be in 
the form BB in schedule one to this Act. R. S. C. c. 174, s. 81.

3. Where the offence is one triable by the court of general 
or quarter sessions of the peace, and the justice is of opinion 
that it may better or more conveniently be so tried, the condi
tion of the recognizance may be for the appearance of the 
accused at the next sittings of that court, notwithstanding that 
a sittings of a superior court of criminal jurisdiction capable of 
trying the offence intervenes. G3 & 34 Vic. c. 46.

The distinction between felony and misdemeanour 
being abolished, see Code, s. 535, for the purposes of bail, 
indictable offences, punishable with imprisonment for more 
than five years, may be dealt with by two justices as felony 
formerly was, and those punishable with imprisonment for 
less than five years are within the jurisdiction of one jus
tice, as in the case of misdemeanour.

The word “shall” is imperative, and the word “may” 
permissive. R. S. C. c. 1, s. 7 (4). After committal for
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trial the justice has no power to bail. R. v. Cox, 16 0. Ti. 
228.

A prisoner in custody for larceny may be admitted to 
bail, when the evidence discloses very slight grounds for 
suspicion. H. v. Jones, 4 0. 8. 18.

The Con. Stats. L. C. c. 95, excepts persons committed 
for treason or felony, as well as persons convicted or in 
execution by legal process, who are not entitled to bail in 
term or vacation. Ex p. Blossom, 10 I* C. J. 31-43.

The court may order bail in a case of perjury. R. v. 
Johnson, 8 L. C. J. 285.

Several persons were accused of a misdemeanour, and 
in the opinion of the judge presiding, the evidence adduced 
was positive against them. Two juries had been discharged 
because they could not agree upon a verdict. The court 
ordered them to be committed to jail without bail or main- 
prize, to be tried again at the next term and not to be dis
charged without further order from the court. R. v. Blos
som, 10 L. C. J. 29.

A prisoner was charged with conspiracy to kidnap one 
G. N. 8. and steal and carry him away into the United 
States. The grand jury found a true bill against him for 
misdemeanour. He was twice tried for the offence, on the 
first occasion the jury after three days’ deliberation, being 
unable to agree, were discharged ; and on the second occasion 
the jury did not agree after three days’ deliberation, and 
were also discharged. It was held that under these circum
stances the prisoner was entitled to bail by virtue of the 
Con. Stats. L. C. c. 95, the circumstances raising a presump
tion of his innocence. Ex p. Blossom, 10 L. C. J. 30.

The word “may” in this section must be considered as 
conferring a power, and not as giving a discretion, lb. 67.

If an offence is bailable, and the party, at the time of 
his apprehension, is unable to obtain immediate sureties, he 
may at any time on producing proper persons as sureties 
be liberated from confinement, lb. 68.

The reason why parties are committed to prison by 
justices before trial, is for the purpose of insuring or making
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certain their appearance to take their trial, and the same 
principle is to be adopted on an application for bail. It is 
not a question as to the guilt or innocence of the prisoner. 
On this account it is necessary to see whether the offence is 
serious and severely punishable, and whether the evidence 
is clear and conclusive. R. v. Brynes, 8 U. C. L. J. 76; R. 
V. Scaife, 9 Dowl. P. C. 553.

When the charge against the prisoner is that he pro
cured a person to set fire to his house, with intent to 
defraud an insurance company, and it is shown that the 
prisoner attempted to bribe the constable to allow him to 
escape, the probability of his appearing to stand his trial is 
too slight for the judge to order bail. R. v. Brynes, supra. 
The principle upon which a party committed to take his 
trial for an offence may be bailed, is founded chiefly upon 
the legal probability of his appearing to take his trial. 
Such probability does not exist in contemplation of law 
when a crime is of the highest magnitude, the evidence in 
support of the charge strong, and the punishment the,sever
est known to the law. Ex p. Maguire, 7 L. C. R. 59 ; Ex p. 
Huot, 8 Q. L. R. 28.

On an application by prisoners in custody on a charge 
of murder under a coroner’s warrant, it is proper to consider 
the probability of their forfeiting their bail if they know 
themselves to be guilty; and where in such a case there is 
such a presumption of the guilt of the prisoner as would 
warrant a grand jury in finding a true bill, they should not 
be admitted to bail. R. v. Mullady, 4 P. R. 314.

It is an indictable offence for justices or judges to exact 
excessive bail; and the party may also bring an action or 
apply for a criminal information.

It was held before the passing of the 16 V. c. 179, that 
magistrates were not liable for refusing to admit to bail on 
a charge of misdemeanour, in the absence of any proof of 
malice, Conroy v. McKenny, 11 U. C. R. 439; see R. v. 
Moiser, 4 P. R. 64, as to bail.

A justice of the peace might perhaps in a matter in 
which he could properly act, and in which he was bound to
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admit a person charged with an offence to bail, be prose
cuted for maliciously refusing to take bail. McKinley v. 
Munsie, 15 C. P. 236.

Where plaintiff was arrested and imprisoned by a mag
istrate on an information laid by defendant himself, a mag
istrate who was present when the magistrate refused to 
grant bail, it was held in the absence of any evidence, that 
the defendant had directed the officer to take the plaintiff to 
prison, or had influenced the other magistrate in sending 
him there, or that the officer was present when the defendant 
and the other magistrate declined to take bail, and said they 
would send plaintiff to prison, or that he even knew that 
defendant had said anything about it, that the mere refusal 
of the defendant to admit the plaintiff to bail was not evi
dence to go to the jury, that the defendant authorized the 
illegal arrest and imprisonment of the plaintiff, lb. 230.

After the accused had appeared and pleaded not guilty 
to the indictment, no default can be recorded against him 
without notice, unless it be on a day appointed for his ap
pearance. H. v. Croteau, 9 L. C. R. 67.

By the terms of the 587th section it is entirely in the 
justice’s discretion, in every case, whether he will allow the 
accused to go on bail during an adjournment of the hearing. 
It is otherwise when the justice has completed the examina
tion and committed for trial. As a general rule it may he 
said that in practice it is not usual on a remand (especially 
where the precise nature or extent of the charge is unde
veloped), for magistrates to admit to bail in those cases in 
which an accused is not entitled to be bailed after com
mittal, unless the amount of property involved is very small. 
Kerr’s Acts, 90.

Under the 541st section of the Act, certain function
aries, such as any police magistrate, district magistrate or 
stipendiary magistrate, have the power of two justices of 
the peace, and may admit to bail.

The amount of the hail is fixed by the justice, the char
acter of the charge and evidence, position of the accused 
being considered. Sureties are usually householders, but it is
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in the discretion of the justice to accept whom he will; ho 
may examine proposed sureties on oath, but the examination 
should tend to the sufficiency of the surety, and not to char
acter. 1$. V. Badger, 4 Q. B. 468.

The qualification of property rather than of character 
is the main consideration. It. v. Saunders, 3 Cox C. C. 249. 
The justices lr.ay, if they think fit, require twenty-four or 
forty-eight hours’ notice of the bail proposed to be given to 
the other side.

The number of bail is usually two men of ability, but 
the Court of Queen’s Bench, on a commitment for treason 
or felony, often requires four. R. v. Shaw, 6 D. & R. 154.

In determining as to the propriety of taking bail, the 
nature of the crime and punishment, and the weight of 
evidence are to be considered. He Robinson, 23 L. J. M. C. 
25; R. v. Barronet, 1 E. & B. 1. In the case of murder, 
justices never admit to bail if the evidence be strong against 
the accused, and the same in the case of stabbing or wound
ing where death is likely to ensue.

Prisoners charged with murder cannot be admitted to 
bail, unless it be under very extreme circumstances, as where 
facts are brought before the court to show that the bill can
not be sustained. The fact that prisoners indicted for wil
ful murder cannot be tried until the next term, is no ground 
for admitting them to bail. R. v. Murphy, 2 N. S. R. 158. 
But accessories after the fact, who have merely harboured 
prisoners guilty of murder, may be admitted to bail. Ib.

A prisoner charged with murder may in some cases In 
the exercise of a sound discretion be admitted to bail. On 
an application for bail, the court may look into the infor
mation, and, if they find good ground for a charge of felony, 
may remedy a defect in the commitment, by charging a fel
ony in it so that the prisoner would not be entitled to bail 
on the ground of the defective commitment. R. v. Hig
gins, 4 O. S. 83. A person charged with having murdered 
his wife in Ireland will not be admitted to bail, until a year 
has elapsed from the time of the first imprisonment, 
although no proceedings have in the meantime been taken
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by the Crown, and no answer has been received to a com
munication from the Provincial to the Home Government 
on the subject. R. v. Fitzgerald, 3 O. S. 300.

When a person charged with murder applies for bail, 
the judge will look to the gravity of the offence, the weight 
of the evidence and the severity of the punishment, and may 
refuse bail. Ex p. Corriveau, 6 L. C. R. 249.'

As to bait in these cases, see Code, ss. 602, 603.
A prisoner charged with an indictable offence may be 

released on bail, if it is satisfactorily established that, unless 
liberated, he will in all probability not live until the time 
fixed for his trial. Ex p. Blossom, 10 L. C. J. 71.

A prisoner confined upon a charge of arson, may be ad
mitted to bail after a bill found by a grand jury, if the depo
sitions against him are found to create but a very slight 
suspicion of his guilt. Ex p. Maguire, 7 L. C. R. 57.

Bail was granted after commitment on a charge of 
arson, where it was not proved by the depositions produced 
that the prisoner was guilty, though the depositions also 
failed to show that he was innocent. Ex p. Onasakeurat, 
21 L. C. J. 219.

In directing a new trial the Court of Appeal may admit 
the accused to bail. See Code, s. 749, s-s. 2. '

A recognizance of boil put in on behalf of a prisoner 
recited that he had been indicted at the Court of General 
Sessions of the Peace for two separate offences, and the con
dition was that he should appear at the next sitting of said 
court and plead to such indictment as might be found 
against him by the Grand Jury. At the next sitting the 
accused did not appear and no new indictment was found 
against him. It was held that the recitals sufficiently 
showed the intention to be that the accused should appear 
and answer the indictments already found and that an order 
estreating the recognizance was properly made, lie Gauther- 
eaux, 9 P. R. 31. See R. v. Hamilton, 3 Can. C. C. 1.

A recognizance of bail only obliges the prisoner to appear 
to plead) to such indictment as may be found against him. 
If, therefore, no indictment is found, his non-appearance
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will not forfeit the recognizance. R. v. Ritchie, 1 U. C. L. 
J. N. S. 272.

602. In case of any offence other than treason or an offence 
punishable with death, or an offence under Part IV. of this Act, 
where the accused has been Anally committed as herein provided, 
any judge of any superior or county court, having jurisdiction in 
the district or county within the limits of which the accused is 
conAned, may, in his discretion, on application made to him for 
that purpose, order the accused to be admitted to bail on enter
ing into recognizance with sufAcient sureties before two justices, 
in such amount as the judge directs, and thereupon the justices 
shall issue a warrant of deliverance as hereinafter provided, and 
shall attach thereto the order of the judge directing the admitting 
of the accused to bail.

2. Such warrant of deliverance shall be in the form CC in 
schedule one to this Act. R. S. C. c. 174, s. 82.

No time during which the accused is out on bail shall 
be reckoned as part of the term of imprisonment to which 
he is sentenced. See Code, s. 955, s.-s. 7. 1

603. No judge of a county court or justices shall admit any 
person to bail accused of treason or an offence punishable with 
death, or an offence under Part IV. of this Act, nor shall any 
such person be admitted to bail, except by order of a superior 
court of criminal jurisdiction for the province in which the 
accused stands committed, or of one of the judges thereof, or, in 
the province of Quebec, by order of a judge of the Court of 
Queen's Bench or Superior Court. R. S. C. c. 174, s. 83.

A judge of the High Court has power undeil this sec
tion to admit to bail where the accused! has not been finally 
committed for trial in cases where he thinks it right to do 
so. Where the prisoner was arrested for a criminal offence 
under the Larceny Act and remanded without any evidence 
being taken, and the offence appeared to be a serious one, 
and1 the magistrate had refused bail the judge refused to 
order it. R. v. Cox, 16 0. R. 228.

604. When any person has been committed for trial by any 
justice the prisoner, his counsel, solicitor or agent may notify 
the committing justice, that he will, as soon as counsel can be 
heard, move before a superior court of the province in which such 
person stands committed, or one of the judges thereof, or the

c.m.m. 9



magistrates’ manual.

judge of the county court, if it ia intended to apply to such Judge, 
under section six hundred and two, for an order to the justice to 
admit such prisoner to bail,—whereupon such committing justice 
shall, as soon as may be, transmit to the Clerk of the Crown, or 
the chief clerk of the court, or the clerk of the County Court, or 
other proper officer, as the case may be, endorsed under his 
hand and seal, a certified copy of all informations, examina
tions and other evidence, touching the offence wherewith the 
prisoner has been charged, together with a copy of the warrant 
of commitment, and the packet containing the same shall be 
handed to the person applying therefor, for transmission, and 
it shall be certified on the outside thereof to contain infor
mation concerning the case in question. R. 8. C. c. 174, s. 93.

2. Upon such application to any such court or Judge the same 
order concerning the prisoner being bailed or continued in 
custody, shall be made as if the prisoner was brought up upon 
a habeas corpus. R. S. C. c. 174, s. 94.

3. If any justice neglects or offends in anything contrary to 
the true intent and meaning of any of the provisions of this 
section, the court to whose officer any such examination, infor
mation, evidence, bailment or recognizance ought to have been 
delivered, shall, upon examination and proof of the offence, in a 
summary manner, impose such fine upon every such justice as 
the court thinks fit. R. S. C. c. 174, s. 95.

605. Whenever any justice or justices admit to bail any 
person who is then in any prison charged with the offence for 
which he is so admitted to bail, such justice or Justices shall 
send to or cause to be lodged with the keeper of such prison, a 
warrant of deliverance under his or their hands and seals, 
requiring the said keeper to discharge the person so admitted to 
bail if he is detained for no other offence, and upon such warrant 
of deliverance being delivered to or lodged with such keeper, 
he shall forthwith obey the same. R. 8. C. c. 174, s. 84.

606. Whenever a person charged with any offence has been 
bailed in manner aforesaid, it shall be lawful for any justice, if 
he sees fit, upon the application of the surety or of either of the 
sureties of such person and upon information being made in 
writing and on oath by such surety, or by some person on his 
behalf, that there is reason to believe that the person so bailed 
is about to abscond for the purpose of evading Justice, to issue 
his warrant for the arrest of the person so bailed, and after
wards, upon being satisfied that the ends of justice would other
wise be defeated, to commit such person when so arrested to 
gaol until his trial or until he produces another sufficient surety
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or other sufficient sureties, as the case may be, In like manner 
as before, 
i

607. The constable or any of the constables, or other person 
to whom any warrant of commitment authorized by this or any 
other Act or law Is directed, shall convey the accused person 
therein named or described to the gaol or other prison mentioned 
in such warrant, and there deliver him, together with the war
rant, to the keeper of such gaol or prison, wfio shall thereupon 
give the constable or other person delivering the prisoner Into 
his custody, a receipt for the prisoner, setting forth the state and 
condition of the prisoner when delivered into his custody.

2. Such receipt shall be In the form DD In schedule one 
hereto. R. S. C. c. 174, s. 8B.
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PART LIV.

SPEEDY TRIALS OF INDICTABLE OFFENCES.

762. The provisions of this part do not apply to the North
west Territories or the district of Keewatln. 52 V. c. 47, s. 3.

763. In this part, unless the context otherwise requires,—
(a) the expression “ judge ” means and includes,—
(I) In the province of Ontario, any judge of a county or dis

trict court, Junior judge or deputy judge authorized to act as 
chairman of the General Sessions of the Peace. 58 & 59 Vic. c. 40.

(II) In the province of Quebec, In any district wherein t^ere 
is a judge of the sessions, such judge of sessions, and In any 
district wherein there Is no judge of sessions, but wherein there 
Is a district magistrate, such district magistrate, and in any 
district wherein there is neither a Judge of sessions nor a district 
magistrate the sheriff of such district;

(ill) in each of the provinces of Nova Scotia, New Brunswick 
and Prince Edward Island, any judge of a county court;

(iv) In the province of Manitoba the chief justice, or a puisne 
judge of the Court of Queen’s Bench, or any judge of a county 
ccurt;

(v) in the province of British Columbia the chief justice or 
a puisne judge of the Supreme Court, or any judge of a county 
court;

(b) the expression “ county attorney ” or “ clerk of the 
peace” includes in the Province of Ontario the county crown 
attorney, In the provinces of Nova Scotia, New Brunswick and 
Prince Edward Island, any clerk of a county court, and In the 
province of Manitoba, any crown attorney, the prothonotary of 
the Court of Queen’s Bench, and any deputy prothonotary 
thereof, any deputy clerk of the peace, and the deputy clerk of 
the Crown and pleas for any district in the said province. 62 
V. c. 47. a. 2. 63 & 64 V. c. 46.

In Quebec the sheriff has no jurisdiction where there 
is a district magistrate. R. v. Paquin, 7 Q. S. C. 319.

The expression “any Judge of a County Court” must 
be taken to refer to any judge having by force of the pro
vincial law regulating the constitution and organization of
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the County Courts jurisdiction in the particular locality in 
which he may hold a speedy trial. He County Courts. 21 S. 
C. R. 44G. And where an act of such Legislature authorizes 
him to act in a district other than that for which he is ap
pointed, the act will be intra vires and his exercise of juris
diction legal, lb. Piel-ke-ark-an v. R., 2 B. C. R. 53, over
ruled.

764. The judge sitting on any trial under this part, for all 
the purposes thereof and proceedings connected therewith or 
relating thereto, shall be a court of record, and in every province 
of Canada, except the province of Quebec, such court shall be 
called “ The County Court Judge's Criminal Court " of the county 
or union of counties or judicial district In which the same Is held.

2. The record In any such case shall be filed among the 
records of the court over which the judge presides, and as part 
of such records. 62 V. c. 47, s. 4.

In Ontario by virtue of the provisions in the R. S. c. 
57, the court constituted by the Act now under considera
tion, is a court of record, and in case of conviction before 
such court there is no right to a habeas corpus undcif the 
R. S. c. 83, s. 1. R. v. St. Denis, 8 P„ R. 16.

765. Every person committed to jail for trial on a charge 
of being guilty of any of the offences which are mentioned In 
section 539 as being within the jurisdiction of the general or 
quarter sessions of the peace, may, with his own consent (of 
which consent an entry shall then be made of record), and 
subject to the provisions herein, be tried in any province under 
the following provisions out of sessions and dut of the regular 
term or sittings of the court, whether the court before which, 
but for such consent, the said person would be triable for the 
offence charged, or the grand jury thereof, is or Is not then in 
session, and if such person Is convicted, he may be sentenced by 
the judge. 62 V. c. 47, e. 6.

2. A person who is bound over by a justice under the provi
sions of section 601 (amended by 63 & 64 Vic. c. 46), and has 
either been unable to find ball or been surrendered by his sure
ties and is in custody on such a charge, or who is otherwise In 
custody awaiting trial on such a charge, shall be deemed to be 
committed for trial within the meaning of this section. 63 A 
64 Vic. c. 46.

It was held in Nova Scotia where a prisoner after pre
liminary investigation was put on trial then obtained bail,
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and was afterwards surrendered into custody, that the judge 
of the county court had no jurisdiction to try the prisoner, 
even where he consented under s. 767. R. v. Smith, 31 N. S. 
R. 411 ; H. v. Gibson, 29 X. S. R 4. But the late Act gives 
jurisdiction in such case.

If a prisoner committed for trial is released on bail, his 
subsequent surrender brings him within the provisions of 
this section, and when he elects to be tried summarily, 
indictments subsequently laid against him at the assizes may 
be quashed notwithstanding a plea of not guilty inadvert
ently entered thereto. B. v. Burke, 24 O. R. 64.

Where the accused has been admitted to bail under s. 
601 of the Code, he may elect to have a speedy trial under 
this 765 section, e''en though a true bill he found against 
him by the grand jury. R. v. Lawrence, 5 B. C. R. 160; 1 
Can. C. C. 3.

Under s. 539 ot the Code, the court of general or quar
ter sessions of the peace has power to try any indictable 
offence, except those mentioned in s. 540, as amended by 
57 & 68 V. e. 57, and 63 & 64 V. c. 46.

Thus the sessions may now try manslaughter, perjury, 
subornation of perjury, forgery, counterfeiting coin, and 
bribery at elections, under 63 & 64 V. c. 12, s. 108.

Formerly forgery was not triable under the Act. R. 
v. Scott, 1 M. L. R. 448, for it was not triable at the ses
sions. R. v. Herbert, 3 D. R. 381. See post title sessions.

766. Every sheriff shall, within twenty-four hours after any 
prisoner charged as aforesaid Is committed to gaol for trial, 
notify the Judge In writing that such prisoner Is so confined, 
stating his name and the nature of the charge preferred against 
him, whereupon with as little delay as possible, such Judge shall 
cause the prisoner to be brought before him. 62 V. c. 47, s. 6.

2. Where the Judge does not reside In the county In which 
the prisoner Is committed, the notification required by this sec
tion may be given to the prosecuting officer Instead of to the 
Judge, and the prosecuting officer shall in such case with as little 
delay as possible cause the prisoner to be brought before him. 63 
* 64 Vic. c. 46.

As to the duty of the sheriff in the North-west Terri
tories, see 54 & 55 V. c. 22, s. 12, s.-s. 2. See the form of 
the sheriff’s notice in the schedule to this part.
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A preliminary investigation warrant of commitment or 
trial and conviction of a prisoner on a dies non or statutory 
holiday is illegal and void. See ante, pp. 80-1. But where 
the commitment for trial was on 1st July, and the prisoner 
on being brought before the judge on the 2nd consented to 
be tried by hirii, and was convicted, it was held that though 
the preliminary investigation and warrant of commitment 
were nullities, still he had not been tried on 1st July, and 
even if discharged on! account of the invalidity of the com
mitment could be re-arrested, and after another and valid 
preliminary investigation put upon his trial, therefore the 
conviction was legal. B. v. Murray, 28 O. R. 549.

767. The judge or such prosecuting officer upon having 
obtained the depositions on which the prisoner was so committed, 
shall state to him.

(a) that he Is charged with the offence, describing it;
(b) that he has the option to be forthwith tried before a 

judge without the Intervention of a jury, or to remain In custody 
or under ball as the court decides, to be tried In the ordinary 
way by the court having criminal jurisdiction.

2. If the prisoner has been brought before the prosecuting 
officer and consents to be tried by the judge without a jury, 
such prosecuting officer shall forthwith inform the judge and 
the judge shall thereupon fix an early date for the trial and 
communicate the same to the prosecuting officer, and in such 
case the trial shall proceed in the manner provided by sub
section 3.

3. If the prisoner has been brought before the judge and 
consents to be tried by him without a jury, the prosecuting officer 
shall prefer the charge against him for which he has been com
mitted for trial; and if, upon being arraigned upon the charge, 
the prisoner pleads guilty, the prosecuting officer shall draw up 
a record as nearly as may be in one of the forms MM or NN in 
schedule one, such plea shall be entered on the record, and the 
judge shall pass the sentence of the law on such prisoner, which 
shall have the same force and effect as if passed by any court 
having Jurisdiction to try the offence in the ordinary way. 63 & 
64 V. c. 46.

4. If the prisoner demands a trial by jury he shall be re
manded to Jail.

5. Any prisoner who has elected to be tried by jury may not
withstanding such election at any time before such trial has 
commenced, and whether an indictment has been preferred
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Against him or not, notify the sheriff that he desires to re-elect, 
and it shall thereupon be the duty of the sheriff and Judge or 
prosecuting officer, to proceed aa directed by section 766, and 
thereafter unless the Judge or the prosecuting officer, acting 
under sub-section 2 of that section, Is of opinion that It would 
not be In the Interests of Justice that the prisoner should be 
allowed to make a second election, the prisoner shall be pro
ceeded against as It his said flrst election had not been made. 
63 1 64 V. c. 46.

An election cannot be withdrawn. It. v. Keefer, 37 C. 
L. J. 845; 21 C. L. T. Occ. N. 585.

See also B. v. Prévost, 4 B. C. B. 326 ; B. v. Williams, 34 
C. L. J. 429; B. v. Ballard, 28 0. B. 489. The Act has over
come the difficulty which arose in the last two cases.

Although a prisoner may ask for time before deciding 
whether to elect or not, there was prior to the late Act no 
duty upon the sheriff (unless in the cases covered by s. 769) 
to notify the judge a second time, or to bring the prisoner 
again before the judgel to enable him to re-elect. B. v. Bal
lard, 28 0. B. 489.

Under the Act the prisoner cannot be tried for any 
offence with which he is not charged. If, for instance, the 
charge is forgery, he cannot be convicted cf obtaining 
money under false pretences, where the trial has proceeded 
for forgery on the charge of that offence alone. B. v. Mor
gan, 2 B. C. B. 329. See, also, ante, pp. 94, 118.

As to whether consenti will give power to try where the 
magistrate had no jurisdiction to commit for trial. B. v. 
Brown, 31 N. S. B. 401.

This section does not, in express terms, give the judge 
the same powers as the general sessions to punish or 
imprison, except where the party pleads guilty. In the latter 
case the judge shall pass the sentence, which shall have the 
same force and effect as if passed at the general sessions 
of the peace.

Where a prisoner was convicted of receiving stolen 
goods and sentenced to imprisonment, it wda held that the 
conviction and sentence were right. B. v. St Denis, 8 P. 
B. 16.
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Section 774 gives the judge the same powers as to 
acquitting or convicting as a jury would have on a trial at 
sessions, and according to the authority just cited the power 
to punish and imprison is incidental to the power to convict.

Under this statute it is not necessary to have more than 
one record, in which shall be entered the proceedings from 
time to time taken, until the final determination of the 
matter. After the prisoner has heard the charge read to 
him, and has elected to have it tried by the judge and has 
pleaded to it, and has been tried, he cannot object to the 
record which has been made up against him, because it 
describes or lays the charge in different forms to meet the 
facts of the case, so long as it does not contain different 
distinct offences. The judge's jurisdiction is not confined to 
the trial only of the charge as stated in the commitment. 
A prisoner was committed to jail for trial on a charge of 
kidnapping another person, with intent to cause such per
son to be secretly confined or imprisoned in Canada, which 
was felony under B. S. C. c. 162, s. 46. On being brought 
before the judge under this statute, he was charged and tried 
also for the other offence under the statute of, without 
lawful authority, forcibly seizing and confining any other 
person within Canada. It was held that this might be law
fully done, the prise ner being committed on a charge for 
which he might be tried at the sessions. Cornwall v. B., 33 
U. C. B. 106. See s. 773 of the Code.

The purpose of this statute was not to compel the judge 
to try the prisoner upon any charge he was confined upon, 
in the language of that charge, but to try him on that charge 
in any form in which the charge could properly be laid 
against him. But it was never intended that if the prisoner 
were committed for trial for stealing the goods of A., that 
the same goods should not be described in another count, if 
it were necessary to do so, as the goods of B., nor if he were 
in on a charge of larceny, that he should not also be tried 
for feloniously receiving the same goods, nor if he were in 
on a charge of unlawfully and maliciously wounding with 
intent to maim, that he should not be tried on another
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count for the same wounding with intent to do some griev
ous bodily harm. So it would seem also in those cases in 
which a jury could acquit of the offence charged, if it were 
not completed, and convict the prisoner of an attempt to 
commit it, the judge might under the statute do the same 
thing, lb. 119, 120. As to attempts, see Code, ss. 64, 711, 
712.

The record will he properly framed, if it states the 
offence charged in such form as the depositions or evidence 
show, that it should have been laid, and the judge is not to 
call for the warrant of commitment to find out what offence 
the prisoner is charged with, but he is to obtain “ the deposi
tions on which the prisoner was so committed,” and he is 
to state to the prisoner the offence with which he is there 
charged.

Where the judge has appointed a day for trial under 
the 772nd section, and the prisoner, on being brought up 
before the judge on the appointed day, declares his readiness 
to proceed, the judge has nevertheless power on the appli
cation of the counsel for the Crown to adjourn the trial to 
a subsequent day, and the record is not objectionable in 
failing to mention the cause of adjournment. Cornwall v. 
B., 33 U. C. B. 106. See s. 777.

The judge has also power to amend the record by chang
ing the name of the prisoner. In the case in question, 
Bufus Bratton was changed to James Bufus Bratton, lb. 
So inserting the words “or Witfleld” after the word “Wil
fred,” in the Christian name of the person whose name was 
forged, is allowable. B. v. Bicker, 31 N. B. B. 184. Sec 
s. 778.

A record which follows the form provided by the statute 
is sufficient, although the special jurisdiction conferred by 
the Act is not shown. The notice from the sheriff under 
section 766 need only show the nature of the charge against 
the prisoner, and need not charge the different offences of 
which the prisoner is tried as in the counts of an indict
ment. Cornwall v. B., supra. See the form of this notice 
in the schedule to this part.
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768. If one of two or more prisoners charged with the same 
offence demands a trial by Jury, and the other or others consent 
to be tried by the judge without a jury, the judge, In his discre
tion, may remand all the said prisoners to gaol to await trial by 
a jury. 62 V. c. 47, s. 8.

769. If under Part LV. or Part LVI., any person Has been 
asked to elect whether he would be tried by the magistrate or 
Justices of the peace, as the case may be, or before a Jury, and 
he has elected to be tried before a jury, and if such election Is 
stated In the warrant of committal for trial, the sheriff and judge 
shall not be required to take the proceedings directed by this part. 
62 V. c.,47, s. 9.

2. But if such person, after his said election to be tried by 
a jury, has been committed for trial, he may, at any time before 
the regular term or sittings of the court at which such trial by 
Jury would take place, notify the sheriff that he desires to re
elect; whereupon it shall be the duty of the sheriff to proceed 
as directed by section seven hundred and sixty-six, and there
after tb« person so committed shall be proceeded against as if his 
said election in the first instance had not been made. 63 V. 
c. 37, s. 30.

Part LV. s. 782, relates to the summary trial of indict
able offences; and Part LVI. s. 809, to the trial of juvenile 
offenders. See also s. 771.

770. Proceedings under this part commenced before any 
Judge, may where such judge Is for any reason unable to act, be 
continued before any other judge competent to try prisoners 
under this part in the same judicial district, and such last men
tioned judge shall have the same powers with respect to such 
pioceedings as if such proceedings had béen commenced before 
him, and may cause such portion of the proceedings to be repeat
ed before him as he shall deem necessary. 53 V. c. 37, s. 30.

771. If, on the trial under Part LV. or Part LVI. of this 
Act of any person charged with any offence triable under the 
provisions of this part, the magistrate or justices of the peace 
decide not to try the same summarily, but commit such person 
for trial, such person may afterwards, with his own consent, be 
tried under the provisions of this part. 62 V. c. 47, s. 10.

772. If the prisoner upon being so arraigned and consenting 
as aforesaid pleads not guilty the judge shall appoint an early 
day, or the same day, for his trial, and the county attorney or 
clerk of the peace shall subpoena the witnesses named in the 
depositions, or such of them and such other witnesses as he
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thinks requisite to prove the charge, to attend at the time 
appointed for such trial, and the judge may proceed to try such 
prisoner, and it he be found guilty sentence shall be passed as 
hereinbefore mentioned; but if he be found not guilty the Judge 
shall immediately discharge him from custody, so far as respects 
the charge in question. 52 V. c. 47, s. 11.

773. The county attorney or clerk of the peace or other pro
secuting officer may, with the consent of the judge, prefer against 
the prisoner a charge or charges for any offence or offences tor 
which he may be tried under the provisions of this part other 
than the charge or charges for which he has been committed to 
gaol for trial, although such charge or charges do not appear or 
are not mentioned in the depositions upon which the prisoner 
was so committed. 52 V. c. 47, s. 12.

See Cornwall v. R., 33 U. C. R. 10C, ante, pp. 13G-7.
Where the prisoner is,acquitted on the only charge on 

which he is committed, he cannot be tried on another charge 
even by consent. R. v. Lonar, 25 N. S. R. 124.

774. The judge shall, in any case tried before him, have the 
same power as to acquitting or convicting of any other offence 
than that charged, as a jury would have in case the prisoner 
were tried at a sitting of any court mentioned in this part, and 
may render any verdict which may be rendered by a jury upon a 
trial at a sitting of any such court. 62 V. c. 47, s. 13.

The prisoners were charged with having defrauded one 
C. by a game called three earn monte. They consented to 
be summarily tried ; when brought up for trial, the Crown 
Attorney asked for and obtained leave to substitute a charge 
of combining to obtain money by false pretences, the prison
ers objecting. The trial proceeded without the consent of 
the prisoners obtained to be tried summarily for this offence. 
On error brought the court held that the prisoners* con
sent to be summarily tried on the substituted charge should 
distinctly appear and that in its absence the conviction was 
bad. Goodman v. R., 3 0. R. 18.

But such objection cannot be taken on habeas corpus. 
R. v. Goodman, 2 0. R. 468.

775. If a prisoner elects to be tried by the judge without 
the intervention of a jury the Judge may, in his discretion, admit 
him to bail to appear for his trial, and extend the bail, from time
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to time, In case the court be adjourned or there la any other 
reason therefor; and such ball may be entered Into and perfected 
before the clerk. 52 V. c. 47, a. 14.

776. If a prisoner electa to be tried by a jury the judge may, 
Instead of remanding him to gaol, admit him to ball, to appear 
for trial at such time and place and before such court as la 
determined upon, and such ball may be entered Into and per
fected before the clerk. 52 V. c. 47, a. 15.

777. The judge may adjourn any trial from time to time 
until finally terminated. 62 V. c. 47, a. 16.

An adjournment asked by the Crown to get better 
evidence was refused after the case was gone into. R. v. 
Morgan, 2 B. C. R. 329.

But granted to get a witness when the Crown had 
elected to proceed in the absence of such witness. R. v. 
Gordon, G B. C. R. 160.

Notwithstanding the right to adjourn given by s. 777, 
there is no power when a prisoner is being tried for several 
offences under this Act to postpone the decision on one 
until all the evidence is put in on the other charges and then 
decide all. Even where all the offences are of the same 
character, and evidence of one may show the intent as to 
the other, each particular case must be disposed of before 
evidence is gone into as to the other, otherwise all the con
victions will he bad. R. v. MeBerny, 29 N. S. R. 327.

778. The judge shall have all powers of amendment which 
any court mentioned in this part would have if1 the trial was 
before such court. 52 V. c. 47, s. 17.

As to this sec ante, p. 94.

779. Any recognizance taken under section five hundred and 
ninety-eight of this Act, for the purpose of binding a prosecutor 
or a witness, shall, If the person committed for trial elects to be 
tried under the provisions of this part, be obligatory on each of 
the persons bound thereby, as to all things therein mentioned 
with reference to the trial by the judge under this part, as if 
such recognizance had been originally entered Into for the doing 
of such things with reference to such trial; Provided, that at 
least forty-eight hours* notice In writing shall be given, either 
personally or by leaving the same at the place of residence of
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the persons bound by such recognizance as therein described, to 
appear before the judge at the place where such trial Is to be 
had. 63 V. c. 37, a. 29.

Notice is not ordinarily required. See Code, s. 598, 
ante, pp. 105, 120.

780. Every witness, whether on behalf of the prisoner or 
against him, duly summoned or subpoenaed to attend and give 
evidence before such judge, sitting on any such trial, on the day 
appointed for the same, shall be bound to attend and remain In 
attendance throughout the trial; and if he fails so to attend he 
shall be held guilty of contempt of court, and may be proceeded 
against therefor accordingly. 52 V. c. 47, s. 18.

See also Code, s. 677.
781. Upon proof to the satisfaction of the judge of the service 

of subpoena upon any witness who fails to attend before him, as 
required by such subpoena, and upon such judge being satisfied 
that the presence of such witness before him is indispensable to 
the ends of justice, he may, by his warrant, cause the said 
witness to be apprehended and forthwith brought before him to 
give evidence as required by such subpoena, and to answer for his 
disregard of the same; and such witness may be detained on 
such warrant before the said judge, or in the common gaol, with 
a view to secure his presence as a witness; or, In the discretion 
of the judge such witness may be released on recognizance with 
or without sureties, conditioned for his appearance to give evi
dence as therein mentioned, and to answer for his default in not 
attending upon the said subpoena, as for a contempt, and the 
judge may, in a summary manner, examine into and dispose of 
the charge of contempt against the said witness who, if found 
guilty thereof, may be fined or imprisoned, or both,—such fine 
not to exceed one hundred dollars, and such imprisonment to be 
in the common gaol, with or without hard labor, and not to 
exceed the term of ninety days, and he may also be ordered to 
to pay the costs incident to the execution of such warrant and 
of his detention in custody.

2. Such warrant may be in the form 00, and the conviction 
for contempt in the form PP, in schedule one to this Act, and the 
same shall be authority to the persons s and officers therein 
required to act, to do as therein they are respectively directed. 
52 V. c. 47. s. 19.

Section 743 of the Code gives power to the judge to 
reserve a case for the opinion of the court. Prior to the 
R. S. C. c. 174, s. 259, there was no such power. See R. v. 
Malouin, 2 D. R. G6.
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THERE IS NO RIGHT TO TAKE A VIEW.

The prisoner was tried upon an indictment for feloni
ously displacing a railway switch. After hearing the evi
dence and the addresses of counsel the judge reserved his 
decision. Before giving it, having occasion to pass the 
place, he examined the switch in question, neither the pris
oner or any one on his behalf being present. The prisoner 
having been found guilty, it was held on a case reserved, 
that there was no authority for the judge taking a view of 
the place and his doing so was unwarranted; and, even if 
he had been warranted in taking the view, the manner of 
his taking it, without the presence of the prisoner or of any 
one on his behalf, was unwarranted; and the conviction was 
quashed. R. v. Petrie, 20 O. R. 317; lie Sing Kee, 8 B. C. 
K. 10? 6 Gin. a G. 80.

Section 722 of the Code provides for a view by the 
jury. It docs not seem to give any power to the court or 
judge to have such view when there is no jury.

SCHEDULE ONE—FORMS UNDER PART LIV.
MM—(Sertion 767.)

FORM OF RECORD WHEN THE PRISONER PLEADS NOT 
GUILTY.

Canada,
Province of 
County of

Be it remembered that A. B. being a prisoner in the gaol of 
the said county, committed for trial on a charge of having 
on day of , in the year , stolen, etc.
(one row, the property of C. D., or as the case may he, staling briefly 
the offence) and having been brought before me (describe the fudge) 
on the day of , in the year , and asked by
me if he consented to be tried before me without the interven
tion of a jury, consented to be so tried; and that upon the 
day of , in the year , the said A. B., being
again brought before me for trial, and declaring himself ready, 
was arraigned upon the said charge and pleaded not guilty; and 
after hearing the evidence adduced, as well in support of the 
said charge as for the prisoner's defence (or as the ease may he),
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I find him to be guilty of the offence with which he Is charged 
as aforesaid, and I accordingly sentence him to (here insert such 
sentence as the law allows und the judge thinks right), (or I And 
him not guilty of the offence with which he is charged, and dis
charge him accordingly).

Witness my hand at , in the county of , this day 
of , in the year

O. K.,
Judge.

NN—(Section 767.)
FORM OF RECORD WHEN THE PRISONER PLEADS GUILTY.

Canada,
Province of 
County of

Be it remembered that A. B. being a prisoner in the gaol
dayof the said county, on a charge of having on the

stolen, etc., (one cow, theof in the year
property of C. D., or as the case mag be, stating briefly the offence), 
and being brought before me (describe the judge) on the

and asked by me if heday of , in the year
consented to be tried before me without the intervention of a 
jury, consented to be so tried, and that the said A. B. being then 
arraigned upon the said charge, he pleaded guilty thereof, where
upon I sentenced the said A. B. to (here insert such sentence as the 
law allows and the judge thinks right).

Witness my hand this day of , in the year.
O. K..

OO— (Section 781.)
WARRANT TO APPREHEND WITNESS. 

Canada,
Province of , !-
County of . J

To all or any of the constables and other peace officers in 
the said county of

Whereas it having been made to appear before me. that E. F..
of was likely to give, in the said county of
material evidence on behalf of the prosecution (or defence, as the 
case may be) on the trial of a certain charge of (as theft or as 
the case may be), against A. B., and that the said E. F. was duly
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subpoenaed (or bound under recognizance) to appear on the 
day of , in the year , at , In the
said county at o'clock (forenoon or afternoon, as the case
may he), before me, to testify what he knows concerning the said 
charge against the said A. B.

And whereas proof has this day been made before me, upon 
oath of such subpoena having been duly served upon the said 
E. F., (or of the said E. F. having been duly bound under recog
nizance to appear before me, as the case may he) ; and whereas the 
said E. F. has neglected to appear at the trial and place appoint
ed, and no just excuse has been offered for such neglect: These 
are therefore to command you to take the said E. F. and to bring 
him and have him forthwith before me, to testify what he knows 
concerning the said charge against the said A. B., and also to 
answer his contempt for such neglect.

Given under my hand this day of , in the year.
O. K..

Judge.

PP—(Section 781.)
CONVICTION FOR CONTEMPT.

Canada,
Province of , L
County of . J

Be it remembered that on the day of , in the
year , in the county of , E. F. is convicted
before me, for that he the said E. F. did not attend before me 
to give evidence on the trial of a certain charge against one 
A. B. of {theft, or as the case may be), although duly subpoenaed 
(or bound by recognizance to appear and give evidence in that 
behalf, as the case may he) but made default ^herein, and has 
not shown before me any sufficient excuse for such default, and 
I adjudge the said E. F., for his said offence, to be imprisoned in 
the common gaol of the county of , at , for the
space of there to be kept at hard labour (and in case a
fine is also intended to be imposed, then proceed) and I also adjudge 
that the said E. F. do forthwith pay to and for the use of His 
Majesty a fine of dollars, and in default of payment,
that the said fine, with the cost of collection, be levied by dis
tress and sale of the goods and chattels of the said E. F. (or in 
ease a fine alone is imposed then, the clause of Imprisonment is to he 
omitted).

Given under my hand. , in thi* said county of ,
the day and year first above mentioned.

O. K..

10C.M.M.
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ACCUSATION. (Not in statute).

In the County Court Judge’s Criminal Court for the County 
of

before

Province of 
County of , in the County of 

Esquire, Countyto wit:
Judge of the said County, exercising criminal jurisdiction under 
the provisions of Part LIV. of the Code for the Speedy Trials 
of indictable offences, A. B., who is committed for trial to the 
Common Gaol of the said County, and is now a prisoner in close 
custody therein, stands charged this day before the said Judge, 
sitting in public open court assembled for the trial of the said 
A. B., for that he, the said A. B., on the day
of , in the year A.D. 19 , at the city of , in the
said county, did without lawful authority, forcibly seize and 
confine one C. D. within Canada, against the form of the Statute 
in such case made and provided, and against the peace of our 
Lord the King, His Crown and Dignity, and for that he, the 
said A. B., afterwards, to wit, on the day and year last afore
said at the city and county aforesaid, without lawful authority, 
did kidnap one C. D., with intent to cause the said C. D. to be 
unlawfully transported out of Canada against his will, against 
the form of the statute in such case made and provided, and 
against the peace of our Lord the King, His Crown and Dignity.

(Signed) E. F„
County Crown Attorney, County of

A. B., within named, upon the within charge being read to 
him by the Judge In open Court, and being informed by the judge 
that he has his option either of being forthwith tried without 
the intervention of a jury upon the said charge, or of remaining 
untried until the next court of Oyer and Terminer of this county, 
consents to be now tried upon the said charge, by the said judge, 
without a jury, and the prisoner pleads not guilty to the said 
charge.

" ORDER AMENDING ACCUSATION.

“ The County Court Judge's Criminal Court, County of

The King v. A. B.

“ It is ordered that the accusation be amended by the insert
ing the name of James before the name C. D.

“ By the court,
“(Signed)

“ Clerk of the Peace.”
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SHERIFF'S NOTICE. (Not in Statute.)

To His Honour the County Judge of the 
County of

Pursuant to the 766th section of the Act for the Speedy Trials 
of Indictable Offences.

I. , Sheriff of the said County, certify that the
several persons whose names are mentioned in the first column 
of the schedule hereunder written, were commited for trial to 
the common gaol of the said county, and were received by the 
gaoler of the said gaol on the days severally mentioned in the 
second column of the said schedule, opposite the names of the 
said persons respectively, and were so committed to the said 
gaol, and were received each severally, under and by virtue of a 
warrant from L. L., P. M., on a charge of being guilty of an 
offence which may be tried at a General Sessions of the Peace, 
and that the nature of the charge against the said several per
sons respectively as contained in the warrant of commitment is 
set forth in the third column of said schedule opposite the names 
of the said several persons respectively.

SCHEDULE ABOVE REFERRED TO.

n« n-iinner I i,ne when committed Nature of charge» as contained in Name of prisoner. for trial. the Warrant of Commitment.

A. B. 16 June, 1886.

(Signed)
Sheriff of the County of (
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PART LV.

SUMMARY TRIAL OF INDICTABLE OFFENCES.

782. In this part, unless the context otherwise requires, (a) 
the expression “ magistrate ” means and includes—

(i) in the provinces of Ontario, Quebec and Manitoba, any 
recorder, judge of a county court, being a justice of the peace, 
commissioner of police, judge of the sessions of the peace, police 
magistrate, district magistrate, or other functionary or tribunal, 
invested by the proper legislative authority, with power to do 
alone such acts as are usually required to be done by two or 
more Justices of the peace, and acting within the local limits of 
his or of its jurisdiction;

(ii) in the provinces of Nova Scotia and New Brunswick, 
any recorder, judge of a county court, stipendiary magistrate or 
police magistrate, acting within the local limits of his jurisdic
tion, and any commissioner of police and any functionary, 
tribunal or person invested by the proper legislative authority 
with power to do alone such acts as are usually required to be 
done by two or more justices of the peace;

(iii) in the provinces of Prince Edward Island and British 
Columbia and in the district of Keewatin, any two justices of 
the peace sitting together, and any functionary or tribunal hav
ing the powers of two Justices of the peace;

(iv) in the North-West Territories, any judge of the Supreme 
Court of the said territories, any two justices of the peace sitting 
together, and any functionary or tribunal having the powers of 
two justices of the peace;

(v) in all the provinces where the defendant is charged with 
any of the offences mentioned in paragraphs (*/) and (f) of sec
tion 783, any two justices of the peace sitting together; provided 
that when any offence is tried by virtue of this sub-paragraph, 
an appeal shall lie from a conviction in the same manner as 
from summary convictions under part LVIIL, and that section 
879 and the following sections relating to appeals from such 
summary convictions shall apply to such appeal. 68 & 69 V. c. 40;

(6) the expression “ the common gaol or other place of con
finement.” in the case of any offender whose age at the time of 
his conviction does not, in the opinion of the magistrate, exceed 
sixteen years, includes any reformatory prison provided for the
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reception of juvenile offenders In the province In which the 
conviction referred to takes place, and to which by the law of 
that province the offender may be sent; and

(c) the expression “ property ” Includes everything Included 
under the same expression or under the expression " valuable 
security,” as defined by this Act, and in the case of any " valu
able security,” the value thereof shall be reckoned In the manner 
prescribed In this Act. R. S. C. c. 176, s. 2.

See Code, a. 3, v. (i), (ii), (iii), and (cc) as to the mean
ing of the expression "propertyn and “valuable security.”

Under this part there is power to award costs in addi
tion to the sentence. See ss. 832-834 and 835 of the Code.

Costs may also be ordered on releasing the offender on 
probation under s. 971, s.-s. 2, as amended by 63 & 64 V. 
c. 46, and as against a prosecutor: s. 595.

The magistrate has also power in addition to any sen
tence imposed upon the person convicted, to require him 
forthwith to enter into his own recognizance, or to give 
security to keep the peace and be of, good behaviour for 
any term not exceeding two years. See s. 958 as amended 
by the 56 V. c. 32.

He may also make a conditional release of a first 
offender in certain cases. Sec Code, ss. 971-974; 63 & 64 V. 
c. 4(5, amending s. 971.

Where the offence is tried by two justices under (V.), 
there is an appeal. R. v. Nixon, 5 Can. C. C. 32; R. v. 
Portugais, lb. 100.

783. Whenever any person Is charged before a magistrate,
(а) with having committed theft, or obtained money or prop

erty by false pretences, or unlawfully received stolen property, 
and the value of the property alleged to have been stolen, 
obtained or received, does not, in the judgment of the magistrate, 
exceed ten dollars; or

(б) with having attempted to commit theft; or
(c) with having committed an aggravated assault by unlaw

fully and maliciously Inflicting upon any other person, either 
with or without a weapon or Instrument, any grievous bodily 
harm, or by unlawfully and maliciously wounding any other 
person; or
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(d) with having committed an assault upon any female what
soever, or upon any male child whose age does not, in the opinion 
of the magistrate, exceed fourteen years, such assault being of a 
nature which cannot, in the opinion of the magistrate, be suffi
ciently punished by a summary conviction before him under any 
other part of this Act, and such assault, if upon a female, not 
amounting, in his opinion, to an assault with Intent to commit 
a rape; or

(e) with having assaulted, obstructed, molested or hindered 
any peace officer or public officer in the lawful performance of 
his duty, or with intent to prevent the performance thereof; or

(/) with keeping or being an inmate, or habitual frequenter 
of any disorderly house, house of ill-fame or bawdy-house; or 

(ff) with using or knowingly allowing any part of any prem
ises under his control to be used—

(!) for the purpose of recording or registering any bet 
or wager, or selling any pool; or

(ii) keeping, exhibiting, or employing, or knowingly 
allowing to be kept, exhibited or employed, any device or 
apparatus for the purpose of recording or registering any 
bet or wager, or selling any pool; or
(h) becoming the custodian or depositary of any money, 

property, or valuable thing staked, wagered or pledged; or 
(<) recording or registering any bet or wager, or selling any 

pool, upon the result of any political or municipal election, or 
of any race, or any contest or trial of skill or endurance of man 
or beast,—

the magistrate may, subject to the provisions hereinafter 
made, hear and determine the charge in a summary way. R. 8. 
C. c. 176, s. 3.

The Dominion Parliament can give summary jurisdiction 
to justices appointed by the provincial authorities. R.v. 
Wipper, S Cm. 0. 0. 17.

When charged with theft under (a) the prisoner may 
be convicted of an attempt under (5). R. v. Morgan, 37 
C. L. J. 786; 17 C. L. T. Occ. N. 533; 21 lb. 583; 2 0. L. R. 
413; 5 Can. C. C. 63; as,to the puishment see s. 787 and 
notes thereon.

Offences against s. 356 of the Code, as to the theft of 
things not otherwise provided for arc not triable under this 
Act. R. v. Young, 5 0. R. 400.
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ASSAULTS.

A conviction for aggravated assault under (c) only bars 
criminal proceedings and not a civil action. See s. 7911; 
Clarke v. Rutherford, 2 O. L. R.,206; 5 Can. C. C. 13. Since 
the amendment of s. 864 to include only common assaults, 
63 & 64 V. c. 46, it is conceived that Hardigan v. Graham,
1 Can. C. C. 437, is inapplicable.

Civil proceedings for an assault occasioning actual 
bodily harm under s. 262 of the Code, are not barred by a 
conviction under this part, the defendant having elected to 
bo tried under s. 786. Nevills v. Ballard, 28 0. R. 588; 
though civil proceedings are barred on conviction for com
mon assault under section 866.

The aggravated assault mentioned in s. 783 (c), is dif
ferent from that under s. 263 of the Code, where the words 
unlawfully and maliciously arc not used. See also ss. 241, 
242.

A charge of an assault and beating is not a charge of 
aggravated assault, and a complaint of the former will not 
sustain a conviction of the latter under the statute, though 
when the party is before the magistrate, the charge of aggra
vated assault may be tnade in writing and followed by a 
conviction therefore. He McKinnon, 2 U. C. L. J. N. S. 327.

A person summarily tried for an aggravated assault 
may be sentenced for twelve months. R. v. Archibald, 32 
0. R. 213 n.; 4 Can. C. C. 159; see Code, ss. 262, 539, 640, 
63 & 64 V. c. 46, amending s. 785.

OBSTRUCTING OFFICER.

In British Columbia a person charged under (e) with 
obstructing a peace officer, may be summarily tried without 
his consent. R. v. Nelson, 8 B. C. R. 110, 4 Can. C. C. 461, 
Code s. 144, 63 & 64 V. c. 46, amending s. 784. R. v. Cros- 
sen, 3 Can. C. C. 153, disapproved.

The magistrate is not bound to inform the accused as 
to the sections under which he is proceeding. R. v. Nelson, 
supra.
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HOUSES OF ILL-FAME.

Sections 197, 198, 207 (j) anil 208 of the Code do not 
take away the jurisdiction of the magistrate as to disorderly 
houses. R. v. Bougie, 3 Can. C. C. 487.

An information charging A. as “the keeper of a dis
orderly house, that is to say, a common bawdy-house,” must 
be taken to be laid under s. 198, and is not cognizable under 
s. 783 (/), because not in the language of the latter section. 
Such a charge cannot be summarily tried by a stipendiary 
magistrate without the consent of the accused. 63 & 64 V. 
c. 46, amending s. 785. H. v. Keeping, 4 Can. C. C. 494; 
37 C. L. J. 858.

The words “ disorderly house ” in ss. 783 (f) and 784 
only refer to a house of the nature of a house of ill-fame or 
bawdy-house, and do not comprise a common gaming house. 
E. v. France, 1 Can. C. C. 321.

The meaning of the term “ disorderly house ” must be 
taken from s. 198 of the Code and not from the common 
law. Re Macrae, 4 B. C. R. 18 ; Ex p. Cook, 3 Can. C. C. 72 ; 
but see R. v. France, 1 Can. C. C. 321. A brothel is the same 
thing as a bawdy-house. Singleton v. Ellison (1895), 1 Q. B. 
607.

Under sections 195, 198 and 207 of the Code, being 
the keeper of a house of ill-fame is an indictable offence, 
and it may be tried either before a jury in the ordinary way 
or before a police magistrate under this part, or before a 
police magistrate or justice of the peace .under part LVII1. 
as to summary convictions. R. v. Spooner, 32 O. R. 451.

The language of clause (f) of s. 783, does not seem to 
constitute the offence a statutable one. It seems rather to 
indicate that such offence, and the other specified offences 
therein mentioned, shall be within the jurisdiction of the 
magistrate, and shall be tried and disposed of by him in the 
manner therein prescribed. A conviction for keeping a house 
of ill-fame, alleging it to be “ against the form of a statute 
in such case made and provided” is not void on that ground. 
If this Act constitutes the keeping of a house of ill-fame a
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statutable offence, the reference to the statute would be 
right, and if it is only a common law offence, the reference 
to the statute may be rejected as surplusage. B. v. Flint, 
4 O. R. 314.

This statute makes the being such habitual frequenter 
a substantial offence, punishable as in s. 788, and does not 
merely create a procedure for trial and punishment. But 
a conviction for being an unlawful instead of a habitual 
frequenter of a house of ill-fame, and which adjudged the 
payment of costs which is unauthorized by the statute must 
be quashed. R. v. Clark, 3 0. R. 533.

The prisoner was convicted by the police magistrate for 
the city of Toronto, for that she “did on,” etc., “at the 
said City of Toronto, keep a common, disorderly, bawdy- 
house on Queen Street, in the said city,” etc., and committed 
to jail at hard labour for six months. A habeas corpus and 
certiorari issued; in return, to which the commitment, con
viction, information and depositions, were brought up. On 
application for her discharge, no motion being made to 
quash the conviction, it was held,—

(1) No objection that the commitment stated the 
offence to have been committed on the 11th August instead 
of the 10th, as in the conviction the variance not being 
material to the merits, and the court not being able to go 
behind the return and commitment which was set forth.

(2) Nor that the commitment charged that the prisoner 
“ was the keeper of,” and the conviction that “ she did 
keep,” both differing from the statute, which designates the 
offence as “ keeping any disorderly house,” etc.; for it would 
seem the court could not go behind the commitment, and all 
these expressions conveyed but one idea.

(3) Nor that the commitment did not follow the form 
of conviction given in the statute, in showing that the party 
was charged before the convicting magistrate, t.e., charged 
as the statute requires, namely, put upon her trial and asked 
whether she was guilty or not guilty, nor whether she 
pleaded to the charge or confessed it. It might and prob
ably would be, a defect in the conviction, if it did not pur-
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sue the statutory form in showing that the party was 
charged, more especially as by this section of the Act the 
jurisdiction is made to depend upon the fa :t of the parfy 
being charged before the convicting justice. That point, 
however, was not decided; the court merely intimating that 
it might or might not be a defect in the conviction. Unless 
the commitment must contain all that the conviction does 
or ought to contain, it is unnecessary to state the informa
tion in it; and more especially as by the form given by the 
statute it does not appear necessary that the information 
should be set out in the conviction.

(4) Nor that the conviction was not sustained by the 
information, the latter being that the defendant was the 
keeper of a well-known disorderly house; and the former 
that the prisoner did keep a common, disorderly bawdy- 
house, for the commitment would not be void on the face 
of it because of a variance between the original informa
tion and the conviction made after hearing evidence. But 
if the prisoner had been charged in the information, and on 
being called on to answer had confessed the information, 
and then had been convicted of matter not contained in 
the information, no doubt the conviction could be quashed ; 
but even in that case, while it stood unreversed, it would 
warrant a commitment following its terms.

(5) Nor that the offence of “keeping a common dis
orderly bawdy-house,” was not sufficiently certain; for the 
legal meaning of the last two words is clear, and a bouse 
will not be less a public nuisance because It is found to be 
disorderly as well as bawdy; and if keeping a disorderly 
house be no offence the term becomes mere surplusage, and 
would not vitiate an otherwise sufficient statement. But 
the statute does give jurisdiction over persons charged with 
keeping any disorderly house, house of ill-fame, or bawdy- 
house. B. v. Munro, 24 U. C. B. 44.

EVIDENCE.
Evidence of the general reputation of the house seems 

to be admissible, but it is doubtful whether such evidence 
alone would be sufficient. Such a reputation is not acquired
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without acts or conduct capable of proof, from which the 
character of the house may be inferred. The conduct of 
the woman when arrested and what she said are not improper 
to be considered. B. v. St. Clair, 27 A. B. 308; B. v. New
ton, 11 P. B. 98.

It is not necessary that the disorderly conduct should 
be visible from the exterior of the house. B. v. Bice, L. B. 
1 C. C. B. 21.

PABTIES LIABLE.

The owner of a house leasing it to a prostitute with 
knowledge of the latter’s purpose aids therein, and is liable 
under s. 61 of the Code. B. v. Boy, 3 Can. C. C. 472 ; 9 Q. 
Q. B. 312; see also B. v. McNutt, 33 N. S. B. 14; Vanbus- 
kirk v. McNaugliton, 34 N. B. B. 125.

The owner of a house letting it to several young women 
for the purpose of prostitution cannot be indicted for keep
ing a disorderly house. B. v. Stannard, 9 Cox C. C. 405; 
B. v. Barrett. lb. 255.

A master who instructs his servant to keep a disorderly 
house would be liable as a principal, and the servant as aid
ing and abetting. Wilson v. Stewart, 9 Jur. N. S. 1130.

There may be a joint conviction against husband and 
wife for keeping a house of ill-fame. The keeping has 
nothing to do with the ownership of the house, but with the 
management of it, in which the wife may have as great or 
a greater share than her husband. B. v. Warren, 16 O. B. 
590. And see Code, s. 130. As to search for a woman or 
girl in a house of ill-fame, see s. 574 of the Code.

It would seem that though a magistrate may have a 
general jurisdiction to hear any complaint against a dis
orderly inn or house, he has no right to issue a warrant to 
arrest a casual guest visiting a licensed tavern as a guest 
at a time subsequent to the charge, and in no way present 
at or assisting in any disturbance or disorder. Cleland v. 
Bobinson, 11 C. P. 416, 421.

As to the punishment in respect of houses of ill-fame, 
see s. 788 and notes thereon.
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GAMING HOUSE.

The offence of keeping a common gaming house is not 
triable summarily under part LV. of the Code, with or with
out the consent of the accused. R. v. France, 1 Can. C. C. 
321.

784. The jurisdiction of such magistrate is absolute in the 
case of any person charged with keeping or being an inmate or 
habitual frequenter of any disorderly house, house of ill-fame or 
bawdy-house, and does not depend on the consent of the person 
charged to be tried by such magistrate, nor shall such person be 
asked whether he consents to be so tried; nor do the provisions 
of this part affect the absolute summary jurisdiction given to 
any justice or justices of the peace in any case by any other part 
of this Act. R. 8. C. c. 176, e. 4.

2. The jurisdiction of the magistrate is absolute in the case 
of any person who, being a seafaring person and only transiently 
in Canada, and having no permanent domicile therein, is charged, 
either within the city of Quebec as limited for the purpose of 
the police ordinance, or within the city of Montreal as so lim
ited, or in any other seaport city or town in Canada where there 
is such magistrate, with the commission therein of any of the 
offences hereinbefore mentioned, and also in the case of any 
other person charged with any such offence on the complaint of 
any such seafaring person whose testimony is essential to the 
proof of the offence; and such jurisdiction does not depend on 
the consent of any such person to be tried by the magistrate, 
nor shall such person be asked whether he consents to be so 
tried. R. 8. C. c. 176, s. 6.

3. The jurisdiction of the magistrate in the provinces of 
Prince Edward Island and British Columbia, and in the North- 
West Territories and the district of Keewatin, under this part 
is absolute without the consent of the party charged, except In 
cases coming within the provisions of section 785, and except in 
cases under sections 789 and 790, where the person charged is 
not a person who, under section 784, sub-section 2, can be tried 
summarily without his consent. 63 & 64 V. c. 46.

Upon the hearing of a charge under this section, evi
dence in another proceeding against another prisoner is 
admissible if the counsel for the accused consent thereto; 
and it seems that such consent will legally admit evidence 
in all cases which were formerly misdemeanors, though it 
is doubtful whether it will do so in a case formerly felony.
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R. v. St. Clair, 27 A. R. 308. Section 690 of the Code applies 
only when the accused person is on his trial.

The validity of a conviction under this section may be 
reviewed on habeas corpus and certiorari in the same manner 
and to the same extent as any other summary conviction. 
Section 798, which gives the conviction the same effect as a 
conviction upon an indictment, docs not prevent the exer
cise of this jurisdiction. R. v. St. Clair, 27 O. R. 308.

The writ should be signed by the judge who awards it, 
and the return to the gaoler should certify the cause of the 
detention, and the writ should be filed therewith, lb.

Under this Act the Recorder’s Court of the City of 
Montreal has jurisdiction over charges of keeping houses of 
ill-fame within the city. Ex p. Cherrier, 5 L. N. 343.

The police limits of the City of Montreal mean the 
territory over which the corporation has police jurisdiction, 
and are co-extensive with the corporation, lb.

The exercisp of the jurisdiction under this section is 
optional. See s. 791 ; lie Macrae, 4 B. C. R. 18.

785. If any person is charged, in the province of Ontario, be
fore a police magistrate or before a stipendiary magistrate in any 
county, district or provisional county in such province, with 
having committed any offence for which he may be tried'at a 
Court of General Sessions of the Peace, or if any person is com
mitted to a jail in the county, district or provisional county, 
under the warrant of any justice of the peace, for trial on a 
charge of being guilty of any such offence, such person may, 
with his own consent, be tried before such magistrate, and may, 
if found guilty, be sentenced by the magistrate to the same 
punishment as he would have been liable to if he had been tried 
before the court of general sessions of the peace. R. S. C. c. 
176, s. 7.

2. This section shall apply also to police and stipendiary 
magistrates of cities and incorporated towns in every other part 
of Canada, and to recorders where they exercise judicial 
functions.

3. Sections 787 and 788 do not extend or apply to cases tried 
under this section; but where the magistrate has jurisdiction 
by virtue of this section only, no person shall be summarily 
tried thereunder without his own consent. 63 & 64 V. c. 46.
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It will be observed that s. 785 only extends to a police 
or stipendiary magistrate, and in the cases governed by sec
tions 787 and 788 the punishment must be as in those 
sections provided and not the same as might be awarded 
by the court of general sessions.

An acquittal under this section is a bar to any further 
prosecution on the same facts. If the charge is carnally 
knowing a girl under 14 contrary to s. 269 of the Code, 
there might be a conviction of indecent assault under s. 259, 
or of common assault, therefore an acquittal of the former 
will bar the latter. See ss. 713, 797, 9; R. v. Cameron, 4 
Can. C. C. 385; Anon, 37 C. L. J. 242; see also post, res 
judicata. I

JURISDICTION OF SESSIONS.

Even if stealing from the person under s. 344 of the 
Code, be different from theft under s. 783, it is still triable 
at the court of general sessions; and if the prisoner consent 
he can be legally tried and convicted by the magistrate for 
under this section he has the same power as the sessions. 
H. v. Conlin, 29 O. R. 28.

Perjury may be tried by the sessions when presided 
over by a County Court Judge. See Code, ss. 539, 540. 
Therefore it is triable under this Act if the prisoner con
sent. Where the magistrate dismisses the charge under s. 
797, he should not bind the prosecutor over to prefer and 
prosecute an indictment under s. 595, for whether an indict
ment should be laid or not must be decided before the 
accused has made his defence. See s. 791; R. v. Bums, 1 
0. L. R. 341.

As to the jurisdiction of the sessions, see ss. 539 and 
540 (amended by 57 & 58 V. c. 57, and 63 & 64 V. c. 46), of 
the Code, ante, p. 134, post, title sessions. There is an 
appeal from the decision of a magistrate proceeding under 
this section. See Code, s. 742.

786. Whenever the magistrate, before whom any person is 
charged as aforesaid, proposes to dispose of the case summarily 
under the provisions of this part, such magistrate, after ascer
taining the nature and extent of the charge, but before the formal
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examination of tho witnesses for the prosecution, and before 
calling on the person charged for any statement which he wishes 
to make, shall state to such person the substance of the charge 
against him, and (if the charge is not one that can be tried 
summarily without the consent of the accused) shall then say 
to him these words, or words to the like effect: “ Do you con
sent that the charge against you shall be tried by me, or do you 
desire that it shall be sent for trial by a jury at the Cnaming 
the court at which it can probably sootiest be tried);" and if the 
person charged consents to the charge being summarily tried 
and determined as aforesaid, or if the power of the magistrate 
to try it does not depend on the consent of the accused, the 
magistrate shall reduce the charge to writing and read the same 
to such person, and shall then ask him whether he is guilty or 
not of such charge. If the person charged confesses the charge, 
the magistrate shall then proceed to pass such sentence upon 
him as by law may be passed in respect to such offence, subject 
to the provisions of this Act; but if the person charged says 
that he is not guilty, the magistrate shall then examine the wit
nesses for the prosecution, and when the examination has been 
completed, the magistrate shall inquire of the person charged 
whether he has any defence to make to such charge, and if he 
states that he has a defence the magistrate shall hear such 
defence, and shall then proceed to dispose of the case summarily. 
R. S. C. c. 176, ss. 8 and 9.

The magistrate should strictly comply with the statu
tory direction and inform the prisoner of his right to trial 
by jury. R. v. Cockshott (1898), 1 Q. B. 582 ; 19 Cox'C. C 
3. Whether he knew his rights and whether the court knew 
that he intended to plead guilty, would seem to be imma
terial. The conviction need not show that the question was 
asked. Ib. But in R. v. Hogarth, 24 0. R. 60, the court 
said that it would be advisable to show this on the face of 
the proceedings. 1

Where the charge was felonious assault and the prisoner 
pleaded guilty to a common assault, and the magistrate 
refused to accept such plea until he had heard some of tho 
evidence, the conviction was set aside though the magis
trate swore that the accused consented to be tried sum
marily, there being, however, nothing to show that the 
latter understood he had the option of trial by jury. R. v. 
Hogarth, 24 0. R. 60.
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Where the election is for trial by jury the subsequent 
procedure is the same as on a preliminary inquiry. R. v. 
Brown (1895), 1 Q. B. 119, and the accused may be com
mitted for trial on any indictable offence disclosed by the 
depositions, lb.

AMENDMENT.

An amendment makes the charge a new one. See R. 
v. Bennett, 3 0. R. 64.

And the accused may refuse trial on the amended charge 
and adhere to his consent on the original. R. v. Woods, 
19 C. L. T. Occ. N. 18.

But he cannot in consequence of the amendment with
draw an election to be tried by a jury and elect to be tried 
by the judge. R. v. Skelton, 4 Can. C, C. 467.

OTHER POINTS.

Under this Act, the magistrate may, before any formal 
examination of witnesses, ascertain the nature and extent 
of the charge, and if the party consents to be tried sum
marily, may reduce it into writing. It would seem that the 
magistrate may then (that is when a person is charged before 
him prior to the formal examination of witnesses) reduce 
the charge into writing, and try the party on the charge 
thus reduced to writing, and if this is the meaning of the 
statute, it would not signify whether the original informa
tion and warrant to apprehend did or did not state a charge 
in the precise language of the Act. But the magistrate must 
either, by the original information, or by the charge which 
he makes when the party is before him, have the charge in 
writing, and must read it to the prisoner, and ask him 
whether he is guilty or not. Be McKinnon, 2 U. C. L. J. 
N. S. 327.

There is no power to reserve a case for the opinion of 
the court under s. 743.

Where a prisoner is summarily tried and convicted 
under this section of stealing property less than $10 in 
value, section 900 is the only one which allows reserving a
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case for the opinion of the court in such a case as above, 
but its provisions must be complied with. R. v. Hawes, 83 
X. S. It. M.

If the conviction adjudge in addition to impr.sonment 
that the accused do “pay a fine of $5, to be paid and applied 
according to law,"’ it will be invalid for want of any adjudi
cation of forfeiture of the fine. The words shall “ forfeit 
and pay a fine,” &c., should be used. R. v. Burtress, 3 Can. 
C. C. 536; R. v. Crowell, 2 Can. C. C. 34; R. v. Cyr, 12 
P. R. 24.

787. In the case of an offence charged under paragraph (a) 
or (6) of section seven hundred and eighty-three, the magistrate, 
after hearing the whole case for the prosecution and for the 
defence, shall, If he finds the charge proved, convict the person 
charged and commit him to the common gaol or other place of 
confinement, there to be Imprisoned, with or without hard 
labour, for any term not exceeding six months. R. 8. C. c. 176, 
e. 10.

A charge of stealing $5, not alleged to be from the per
son, “comes within a. 783 (a), and the magistrate cannot 
direct imprisonment for more than six months. R. v. Ran
dolph, 32 O. R. 212. The provisions respecting amend
ments to summary convictions do not apply, nor does g. 800 
apply where the same infirmity is found in the conviction 
as in the commitment. Ib.

Any person convicted by any such court or magistrate 
under part LV. summary trial of an indictable offence, pun
ishable with imprisonment for five years or less, may lie fined 
in addition to or in lieu of any punishment otherwise author
ized, in which case the sentence may direct that in default 
of payment of his fine the person so convicted shall be im
prisoned until such fine is paid or for a period not to exceed 
five years, to commence at the end of the term of impris
onment awarded by the sentence or forthwith, as the case 
may require. See 63 & 64 Vie. c. 46 amending s. 958 of the 
Code.

788. In any case summarily tried under paragraph (r), (<l). 
<e), (t), (p), (A) or (I) of section seven hundred and eighty-three. 
If the magistrate finds the charge proved, he may convict the 

c.m.m. 11
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persun charged and commit him to the common gaol or other 
place of confinement, there to lie Imprisoned, with or without 
hard labour, for any term not exceeding alx months, or may 
ctndemn him to pay a fine not exceeding, with the coats In the 
case, one hundred dollarc, or to both fine and Imprisonment not 
exceeding the said sum and term; and such fine may be levied, 
by warrant of distress under the hand and seal of the magis
trate. or the person convicted may be condemned. In ..lilltlon 
to any other Imprisonment on the same conviction, to be com
mitted to the common gaol or other place of confinement for a 
further term not exceeding six months, unless such fine Is sooner 
paid. R. 8. C. c. 176. s. II

It appears Unit no costa can be added to the fines under 
this section. R. v. Clark, 2 0. R. 523.

Under this section the amount of the costs in the case 
must he deducted from the $100, and the balance or differ
ence is the utmost limit of the fine, and a fine of $100 with
out costs cannot be imposed, for the costs referred to arc 
not those which the offender is liahl to pay, but the costs 
in the case. It. v. Cyr. 12 P. B. 21 R. v. Perry, 35 C. L. 
J. 174.

This section authorizes til o fine may be levied by 
warrant of distress under the id and seal of the magis
trate, or the party convicted may be condemned in addition 
to any other imprisonment on the same conviction, to be 
committed to the common jail for a further period not ex
ceeding six months unless such fine be sooner paid. One of 
two alternatives only for the collection of the fine is author
ized, either distress or commitment for a further period 
unless the fine be sooner paid. Where a conviction for 
keeping a disorderly house and house of ill-fame adjudged 
that the fine should be levied by distress and sale, and then 
in default of sufficient distress or of non-payment it was 
ordered that the defendant should be further imprisoned, 
it was held that this was more than a mere formal defect, 
although it related to one part of the penalty, namely, the 
mode of enforcing payment of the fine, and that it vitiated 
the whole conviction. R. v. Richardson, 11 P. R. 95. See 
also He Slater, 9 U. C. L. J. 21.
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A magistrate trying aggravated assault with the con
sent of the accused has jurisdiction to award costs as well 
as to impose both fine and imprisonment. Imprisonment at 
hard labour may be imposed in default of payment of the 
fine and costs. B. v. Burtress, 3 Can. C. C. 53(1; It. v. Cyr, 
13 P. B. 34; see s. 955 (6).

Though the punishment under ss. 307 and 308 of the 
Code for being an inmate of a house of ill-fame is less than 
under this section yet the punishment may be under the 
latter. B. v. Boberts, 31 C. L. T. Occ. N. 314; 4 Can. 
C. C. 353.

Where there was nothing to show the clauses under 
which S. pleading guilty of keeping a house of ill-fame was 
tried and sentenced to one year’s imprisonment, the Court 
treated the conviction as made under the summary clauses 
part LVIII., and by virtue of s. 889 reduced the sentence to 
six months, and thus upheld the conviction. B. v. Spooner, 
33 0. B. 451. Under the R. S. C. c. 183, s. 34, which is still 
in force there may be an imprisonment for two years. Ib.

A conviction which declares the imprisonment to be 
for the space of six months counting from the day of arrival 
at the jail is sufficient. B. v. Bougie, 3 Can. C. C. 487.

The defendant was convicted under this statute for 
kreping a house of ill-fame, and the conviction merely 
oidercd but did not adjudge any imprisonment or any for
feiture of the fine imposed, and this was held bad as sub
stituting the personal order of the magistrate for a con
demnation or adjudication, besides the order to pay did not 
necessarily imply a forfeiture, and without it there is no 
right to pay the fine for public purposes. R. v. Newton, 
11 P. B. 98; B. v. Crowell, 18 C. L. T. Occ. N. 29.

But the warrant of commitment for non-payment of 
the fine should direct that the fine be paid to the jailer, 
otherwise he cannot ’eceive it officially, and how is he to 
know whether it has been paid or not. R. v. Newton, supra. 
See Code, e. 901. But it will be sufficient if payable to the 
jailer though the conviction is to the clerk of the court. 
B. v. Bougie, 3 Can. C. C. 487. |
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A commitment setting out a conviction “for that the 
prisoner unlawfully did commit an aggravated assault,” 
(omitting the word “maliciously”) is sufficient. See Code, 
s. 263.

A typographical error in the date of the commitment 
contradicted by the body of the document does not invalidate 
the commitment under this section. Ex p. McIntosh, 
5 L X. 1.

The charge against the prisoner who was brought up 
on a habeas corpus was “for keeping a bawdy-house for the 
resort of prostitutes in the City of Winnipeg.” “Keeping 
a bawdy-house” is in itself a substantive offence, so is “keep
ing a house for the resort of prostitutes,” but the court 
held that there was only one offence charged, and that the 
ccmmitment was good, for calling a house kept for the 
resort of prostitutes a bawdy-house, does not render keeping 
it less a crime. R. v. McKenzie, 2 M. L. R. 168.

789. When any person is charged before a magistrate with 
theft or with having obtained property by false pretenses, or with 
having unlawfully received stolen property, and the value of the 
property stolen, obtained or received exceeds ten dollars, and 
the evidence in support of the prosecution is, in the opinion of 
the magistrate, sufficient to put the person on his trial for the 
offence charged, such magistrate, if the case appears to him to 
be one which may properly be disposed of in a summary way, 
shall reduce the charge to writing, and shall read it to the said 
person, and unless such person is one who under section 784, 
sub-section 2. can be tried summarily without his consent, shall 
then put to him the question mentioned in section 786, and shall 
explain to him that he is not obliged to plead or answer before 
such magistrate, and that if he does not plead or answer before 
him, he will be committed for trial in the usual course. R. S. C. 
c. 176, e. 12; 63 & 64 V. c. 46.

790. If the person charged as mentioned in the next pre
ceding section consents to be tried by the magistrate, the magis
trate shall then ask him whether he is guilty or not guilty of 
the charge, and if such person says that he is guilty, the magis
trate shall then cause a plea of guilty to be entered upon the 
proceedings, and sentence him to the same punishment as he 
would have been liable to if he had been convicted upon indict
ment in the ordinary way; and if he says that he is not guilty 
he shall be remanded to jail to await his trial in the usual 
course. 63 & 64 V. c. 46.
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791. If. in any proceeding under this part, it appears to the 
magistrate that the offence is one which, owing to a previous 
conviction of the person charged, or from any other circum
stance. ought to be made the subject of prosecution by indict
ment rather than to be disposed of summarily, such magistrate 
may, before the accused person has made his defence, decide not 
to adjudicate summarily upon the case; but a previous convic
tion shall not prevent the magistrate from trying th? offender 
summarily, if he thinks fit so to do. R. 8. C. C. 176, s. 14.

792. If, when his consent is necessary, the person charged 
elects to be tried before a jury, the magistrate shall proceed to 
hold a preliminary inquiry as provided in Parts XLIV. and XLV., 
and if the person charged is committed for trial, shall state in 
the warrant of committal the fact of such election having been 
made. R. 8. C. c. 176, s. 15.

793. In every case of summary proceedings under this part 
the person accused shall be allowed to make his full answer and 
defence, and to have all witnesses examined and cross-examined 
by counsel or solicitor. R. 8. C. c. 176, s. 16.

794. Every court held by a magistrate for the purposes of 
this part shall be an open public court.

The former statute required that a written or printed 
notice of the holding of the court should be posted up and 
non compliance with this section as to the notice was held 
not to invalidate a conviction. K. v. Munro, 24 LT. C. R. 44.

795. The magistrate before whom any person is charged 
under the provisions of this part may, by summons, require the 
attendance of any person as a witness upon the hearing of the 
case, at a time and place to be named in such summons, and 
such magistrate may bind, by recognizance, all persons whom 
he considers necessary to be examined, touching the matter of 
such charge, to attend at the time and place appointed by him 
and then and there to give evidence upon the hearing of such 
charge; and if any person so summoned, or required or bound 
as aforesaid, neglects or refuses to attend in pursuance of such 
summons or recognizance, and if proof is made of such person 
having been duly summoned as hereinafter mentioned, or bound 
by recognizance as aforesaid, the magistrate before whom such 
person should have attended may issue a warrant to compel his 
appearance as a witness. R. 8. C. c. 176. s. 18.

796. Every summons issued under the provisions of this 
part may be served by delivering a copy of the summons to the 
person summoned, or by delivering a copy of the summons to 
some inmate of such person’s usual place of abode apparently
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over sixteen years of age; and every person so required by any 
writing under the hand of any magistrate to attend and give 
evidence as aforesaid, shall be deemed to have been duly sum
moned. R. S. C. c. 176, s. 19.

See ante, p. 68.

797. Whenever the magistrate finds the offence not proved, 
he shall dismiss the charge, and make out and deliver to the 
person charged a certificate under his hand stating the fact of 
such dismissal. R. S. C. c. 176, s. 20.

798. Every conviction under this part shall have the same 
effect as a conviction upon indictment for the same offence. R. 
8. C. c. 176, s. 22.

Where there has been a summary conviction for assault 
on a statute providing that such conviction shall have the 
same effect as a conviction for the offence upon an indict
ment and the person assaulted subsequently dies of injuries 
caused by the acts constituting the assault, the conviction 
for assault is no bar to an indictment for murder or man
slaughter. It. v. Friel, 17 Cox C. C. 325.

This section does not take away the right to a certiorari 
in the case of a void conviction. R. v. Richardson, 11 P. 
It. 1)5.

799. Every person who obtains a certificate of dismissal or 
is convicted under the provisions of this part, shall be released 
from all further or other criminal proceedings for the same 
cause. R. S. C. c. 176, s. 23.

See as to evidence of conviction or dismissal, s. 802.

800. No conviction, sentence or proceeding under the pro
visions of this part shall be quashed for want of form; and no 
warrant of commitment upon a conviction shall be held void by 
reason of any defect therein, if it is therein alleged that the 
offender has been convicted, and there is a good and valid con
viction to sustain the same. R. C. C. c. 176, s. 24.

Where there is jurisdiction only by consent a conviction 
is not invalid flor omitting to show consent if it was in fact 
given. This section cures the defect. R. v. Burtress, 3 
Can. C. C. 536.

A commitment recited a conviction for “unlawfully 
procuring or attempting to procure a girl of seventeen years
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to become without Canada a common prostitute, or with 
intent that she might become an inmate of a brothel else
where,” the commitment was held bad on its face, as it 
recited a conviction invalid for duplicity and uncertainty. 
It was also held that it could not be supported under this 
section because the conviction did not disclose an offence 
under the Act on which the prosecution was had. It. v. 
Gibson, 29 O. R. 660, 2 Can. C. C. 302.

A conviction charged that the prisoner did “unlawfully 
and maliciously cut and wound one Mary Kelly, with intent 
then and there to do her grievous bodily harm.' The word 
“feloniously” was not used, and the court held that the 
conviction could not be held to be for a felony, and the addi
tion of the words “with intent to do grievous bodily harm*’ 
did not vitiate the conviction as for the statutable misde
meanour, under the R. S. C. c. 162, s. 14, and the conviction 
having adjudged the defendant to be imprisoned at hard 
labour for a year, this was held proper under the Act. R. 
v. Boucher, 8 P. R. 20; see R. v. Archibald, 32 0. R. 213 n.

801. The magistrate adjudicating under the provisions of 
this part shall transmit the conviction or a duplicate of the 
certificate of dismissal, with the written charge, the depositions 
of witnesses for the prosecution and for the defence, and the 
statement of the accused, to the clerk of the peace or, other 
proper officer for the district, city, county or place wherein the 
offence was committed, there to be kept by the proper officer 
among the records of the general or quarter sessions of the 
peace, or of any court discharging the functions of a court of 
general or quarter sessions of the peace. See 63 & 64 V. c. 46; 
1 Edw. VII. c. 42.

802. A copy of such conviction, or of such certificate of dis
missal, certified by the proper officer of the court, or proved to 
be a true copy, shall be sufficient evidence to prove a conviction 
or dismissal for the offence mentioned therein, in any legal pro
ceedings. R. S. C. c. 176, a. 26.

803. The magistrate by whom any person has been con
victed under the provisions of this part may order restitution 
of the property stolen, or taken or obtained by false pretences, 
in any case in which the court before whom the person con
victed would have been tried but for the provisions ofi this part, 
might by law order restitution. R. S. C. c. 176, s. 27.
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804. Whenever any person is charged before any justice or 
justices of the peace, with any offence mentioned in section 
seven hundred and eighty-three, and in the opinion of such jus
tice or justices, the case is proper to be disposed of summarily 
by a magistrate, as herein provided, the justice or justices before 
whom such person is so charged may, if he or they see fit, 
leraand such person for further examination before the nearest 
magistrate in like manner in all respects as a justice or justices 
are authorized to remand a person accused for trial at any court, 
under Part XLV., section five hundred and eighty-six; but no 
such justice or justices of the peace, in any province, shall so 
leinand any person for further examination or trial before any 
such magistrate in any other province. Any person so remanded 
for further examination before a magistrate in any city, may be 
examined and dealt with by any other magistrate in the same 
city. R. 8. C. c. 176, ss. 28, 29 and 30.

805. If any person suffered to go at large, upon entering into 
such recognizance as the justice or justices are authorized, under 
Part XLV., section five hundred and eighty-seven, to take on 
the remand of a person accused, conditioned for his appearance 
before a magistrate, does not afterwards appear, pursuant to 
such recognizance, the magistrate before whom he should have 
appeared shall certify, under his hand on the back of the recog
nizance, to the cleific of the peace of the district, county or place, 
or other proper officer, as the case may be, the fact of such non- 
appearance, and such recognizance shall be proceeded upon in 
like manner as other recognizances; and such certificate shall 
be prima facie evidence of such non-appearance without proof of 
the signature of the magistrate thereto. R. S. C. c. 176, s. 31.

Section 806 was repealed by the 63 & 64 V. c. 46.
807. Every conviction or certificate may be in the form 

QQ, RR, or SS, in schedule one hereto applicable to the case, or to 
the like effect; and whenever the nature of the case requires it, 
such forms may be altered by omitting the words stating the 
cornent of the person to be tried before the magistrate, and by 
adding the requisite words, stating the fine imposed, if any, and 
the imprisonment, if any, to which the person convicted is to be 
subjected if the fine is not sooner paid. R. S. C. c. 176, s. 33.

808. The provisions of this Act relating to preliminary 
inquiries before justices, except as mentioned in sections eight 
hundred and four and eight hundred and five, and of Part LVIII., 
shall not apply to any proceedings under this part. Nothing in 
this part shall affect the provisions of Part LV1., and this part 
shall not extend to persons punishable under that part so far 
as regards offences for which such persons may be punished 
thereunder. R. S. C. c. 176, ss. 34 and 36.
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Part LVIII. of the Code relates to summary convic
tions and the foregoing section seems to mean that the sec
tions of the Code extending from 839 to 909 shall not apply 
to this part.

Therefore there is no appeal from the decisio of a 
police magistrate or any functionary mentioned in s. 782 
(a) (i) on a summary trial under this LV. part. It. v. Egan, 
11 M. L. It. 134. When the trial is under s. 783 and the con
viction under s. 788 for being an inmate of a house of ill- 
fame this s. 808 prevents an appeal. It. v. Nixon, 35 C. 
L. J. 636; 5 Can. C. C. 32; R. v. Portugais, lb. 100.

The 58 & 59 Vic. c. 40 amends s. 782. But the right 
of appeal given by this Act is not a general right, but is a 
special and specific one and limited to cases where two 
justices of the peace have acted together with respect to 
the offences mentioned in paragraphs (a) and (f) of s. 783. 
It. v. Wirth, 5 B. C. R. 114. The amendment does not alter 
the general rule already mentioned. See It. v. Racine, 3 
Can. C. C. 449; It. v. Bougie, 3 Can. C. C. 492, 3.

There is no appeal from the judge of sessions or any 
other magistrate or functionary mentioned in s. 782 (a) (i) 
when proceeding under this part, but when the defendant 
is charged with any of the offences mentioned in s.-s. (a) 
and (f) of s. 783, and where the offender is tried t>y two 
justices of the peace sitting together, there is an appeal 
from their conviction. R. v. Racine, 9 Q. Q. B. 134, 58 & 
59 Vic. c. 40.

FORMS UNDER PART LV.

QQ—(Section 807.)
CONVICTION.

Canada. j
Province of , v
County of .)

Be It remembered that on the day of , In the
year , ht , A. B., being charged before me, the
undersigned, of the said Mty) (and consenting to my
trying the charge summarily), Is convicted before me, for that 
he, the said A. B. (etc., slating the offence, anil the time anil place
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when and where committed), and I adjudge the said A. B., for his 
said offence, to be imprisoned in the (and there kept
to hard labour) for the term of

Given under my hand and seal, the day1 and year first above 
mentioned, at aforesaid.

J. 8. (Seal.)
J. P. (Name of county.)

RR—(Section 807.)
CONVICTION UPON A PLEA OF GUILTY.

Canada, \
Province of , l
County of . )

Be it remembered that on the day of in the
year , at , A. B. being charged before me, the
undersigned, of the said (city) (and consenting to my trying
the charge summarily), for that he, the said A. B. (etc., stating 
the offence, and the time and place when and where committed), and 
pleading guilty to such charge, he is thereupon convicted before 
me of the said offence; and I adjudge him, the said A. B., for 
his said offence to be imprisoned in the (and there kept to 
hard labour) for the term of

Given under my hand and seal, the day and year first above 
mentioned, at aforesaid.

J. 8. (Seal.)
J. P. (Name of county.)

89—(Section 807.)
CERTIFICATE OF DISMISSAL.

Canada, \
Province of ,
County of , I

I, the undersigned, , of the city
(or as the case may be) of , certify that on the
day oX , in the year , at aforesaid,
A. B., being charged before me (and consenting to my trying 
the charge summarily, for that he, the said A. B., (etc., stuting 
the offence charged, and the time and place when and where 
alleged to have been committed), I did, after having summarily 
tried the said charge, dismiss the same. ,

Given under my hand and seal, this day of
, In the year , at aforesaid.

J. 8. (Seal.)
J. P. (Name of county.)
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PART LVI.

TRIAL OF JUVENILE OFFENDERS FOR INDICTABLE 
OFFENCES.

809. In this part, unless the context otherwise requires.—
(a) The expression “two or more justices,” or “the justices” 
includes,—

(<) in the provinces of Ontario and Manitoba any judge of 
the county court being a justice of the peace, police magistrate 
or stipendiary magistrate, or any two justices of the peace, 
acting within their respective jurisdictions;

(M) in the province of Quebec any two or more Justices of 
the peace, the sheriff of any district, except Montreal and Que
bec, the deputy sheriff of Gaspe, and any recorder, judge of the 
Sessions of the Peace, police magistrate, district magistrate or 
stipendiary magistrate acting within the limits of their respec
tive Jurisdictions;

(«0 in the provinces of Nova Scotia, New Brunswick, Prince 
Edward Island, and British Columbia, and in the district of 
Keewatin, any functionary or tribunal invested by the proper 
legislative authority with power to do acts usually required to 
be done by two or more Justices of the peace; ,

(<r) In the North-West Territories, any judge of the Supremo 
Court of the said territories, any two justices of the peace sitting 
together, and any functionary or tribunal having the powers of 
two justices of the peace ;

(6) The expression “the common jail or other place of con
finement” includes any reformatory prison provided for the 
reception of Juvenile offenders in the province in which the 
conviction referred to takes place, and to which by the law of 
that province, the offender may be sent. R. S. C. c. 177, s. 2.

810. Every person charged with having committed, or hav
ing attempted to commit, any offence which is theft, or punish
able as theft, and whose age, at the period of the commission 
or attempted commission ol such offence, does not, in the opinion 
of the justice before whom he is brought or appears, exceed the 
age of sixteen years, shall, upon conviction thereof in open 
court, upon his own confession or upon proof, before any two 
or more justices, be committed to the common Jail or other
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place of confinement within the jurisdiction of such justices, 
there to be imprisoned, with or without hard labour, for any 
term not exceeding three months, or, in the discretion of such 
justices, shall forfeit and pay such sum, not exceeding twenty 
dollars, as such Justices adjudge. R. S. C. c. 177, s. 3.

Under 8. 550 of the Code as amended by 57 & 58 Vie. 
c. 58, the trials of young persons apparently under the 
age of sixteen years shall take place without publicity and 
separately and apart from that or other accused persons 
and at suitable times to be designated and appointed for 
that purpose. The K. S. 0. c. 251), s. 21), provides for a pri- 
\ate hearing of all offences against Ontario laws committed 
by any one under sixtéen. Sec ante, p. 104.

See s.-s. 971, 2, 3, 4, as to release on probation of good 
conduct ; also 63 & 64 Vic. c. 46 amending s. 971.

811. Whenever any person, whose age is alleged not to 
exceed sixteen years, is charged with any offence mentioned in 
the next preceding section, on the oath of a credible witness, 
before any justice of the peace, such justice may issue his sum
mons or warrant, to summon or to apprehend the person so 
charged, to appear before any two justices of the peace, at a 
time and place to be named in such summons or warrant. R. 
8. C. c. 177. s. 4.

812. Any justice of the peace, if he thinks fit, may remand 
for further examination or for trial, or suffer to go at large, 
upon his finding sufficient sureties, any such person charged 
before him with any such offence as aforesaid.

2. Every such surety shall be bound by recognizance condi
tioned for the appearance of such person before the same or some 
other justice or Justices of the peace for further examination, 
or for trial before two or more justices of the peace as afore
said, or for trial by indictment at the proper court of criminal 
Jurisdiction, as the case may be.

3. Every such recognizance may be enlarged, from time to 
time, by any such justice or justices to such further time as he 
or they appoint; and every such recognizance not so enlarged 
shall be discharged without fee or reward, when the person has 
appeared according to the condition thereof. R. 8. C. c. 177, ss. 
5, 6 and 7.

813. The justices before whom any person is charged and 
proceeded against under the provision of this part before such
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person is asked whether he has any cause to show why he should 
not be convicted, shall say to the person so charged, these words, 
or words to the like effect:

“ We shall have to hear what you wish to say in answer to 
the charge against you; but if you wish to be tried by a jury, you 
must object now to our deciding upon it at once.”

2. And if such person or a parent or guardian of such per
son, then objects, no further proceedings shall be had under the 
provisions of this part; but the justices may deal with the case 
according to the provision set out in Parts XL1V. and XLV., 
as if the accused were before them thereunder. R. S. C. c. 
177, s. 8.

814. If the justices are of opinion, before the person charged 
has made his defence,that the charge is, from any circumstance, 
a fit subject for prosecution by indictment, or If the person 
charged, upon being called upon to answer the charge, objects 
to the case being summarily disposed of under the provisions of 
this part, the justices shall, not deal with it summarily, but may 
proceed to hold a preliminary inquiry as provided in Parts 
XLIV. and XLV.

2. In case the accused has elected to be tried by a jury, the 
justices shall state in the warrant of commitment the fact of 
such election having been made. R. S. C. c. 177, s. 9.

Parts XLIV. and XLV. ss. 553 and 577 of the Code 
respectively relate to compelling the appearance of the 
accused and the procedure on appearance in indictable cases.

815. Any justice of the peace may, by summons, require 
the attendance of any person as a witness upon the hearing of 
any case before two justices, under the authority of this part, 
at a time and place to be named in such summons. R. 8. C. 
c. 177, s. 10.

816. Any such Justice may require and bind by recognizance 
every person whom he considers necessary to be examined, 
touching the matter of such charge, to attend at the time and 
place appointed by him and then and there to give evidence 
upon the hearing of such charge. R. 8. C. c. 177, s. 11.

817. If any person so summoned or required or bound, as 
aforesaid, neglects or refuses to attend in pursuance of such 
summons or recognizance, and if proof is given of such person 
having been duly summoned, as hereinafter mentioned, or bound 
by recognizance, as aforesaid, either of the justices before whom 
any such person should have attended, may issue a warrant to 
compel his appearance as a witness. R 8. C. c. 177, s. 12.
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818. Every summons issued under the authority of this part 
may be served by delivering a copy thereof to the person, or to 
seme inmate, apparently over sixteen years of age, at such 
person’s usual place of abode, and every person so required by 
any writing under the hand or hands of any justice or justices 
to attend and give evidence as aforesaid, shall be deemed to 
have been duly summoned. R. S. C. c. 177, s. 13.

[ See ante, pp. 68-74.

819. If the justices upon the hearing of any such case deem 
the offence not proved, or that it is not expedient to inflict any 
punishment, they shall dismiss the person charged,—in the lat
ter case on his finding sureties for his future good behaviour, 
and in the former case without sureties, and then make out and 
deliver to the person charged a certificate in the form TT in 
schedule one to this Act, or to the like effect, under the hands 
of such justices, stating the fact of such dismissal R. S. C. c. 
177, s. 14.

820. The justices before whom any person ia summarily 
convicted of any offence hereinbefore mentioned, may cause the 
conviction to be drawn up in the form UU in schedule one 
hereto, or in any other form to the same effect, and the con
viction shall be good and effectual to all intents and purposes.

2. No such conviction shall be quashed for want of form, 
or be removed by certiorari or otherwise into any court of record ; 
and no warrant of commitment shall be held void by reason of 
any defect therein, if it is therein alleged that the person has 
been convicted, and there is a good and valid conviction to 
sustain the same. R. S. C. c. 177, ss. 16 and 17.

It is sufficient for the conviction to follow the form 
given. It need not refer to the age or religion of the party 
or the opinion of the justice thereon, the intention of the 
act being to dispense with recitals or averments of these 
particulars. R. v. Birne, 33 N. S. It. 43; 36 C. L. J. 644. 
S. 982 of the Code does not apply to the extent of making 
it necessary to vary the form. See also R. v. Burtress, 
3 Can. C. C. 536. "

821. Every person w'ho obtains such certificate of dismissal, 
or is so convicted, shall be released from all further or other 
criminal proceedings for the same cause. R. S. C. c. 177, s. 15.

822. The justices before whom any person is convicted 
under the provisions of this part shall forthwith transmit the
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conviction and recognizances to the clerk of the peace or other 
proper officer, for the district, city, county or union of counties 
wherein the offence was committed, there to be kept by the 
proper officer among the records of the court of general or 
quarter sessions of the peace, or of any other court discharging 
the functions of a court of general or quarter sessions of the 
peace. R. S. C. c. 177, s. 18.

823. Every clerk of the peace, or other proper officer, shall 
transmit to the Minister of Agriculture a quarterly return of the 
names, offences and punishments mentioned in the convictions, 
with such other particulars as are, from time to time required. 
R. 8. C. c. 177, 8. 19.

824. No conviction under the authority of this part shall 
be attended with any forfeiture, except such penalty as is im
posed by the sentence; but whenever any person is adjudged 
guilty under the provisions of this part, the presiding justice 
may order restitution of property in respect of which the offence 
was committed, to the owner thereof or his representatives.

2. If such property is not then forthcoming, the justices, 
whether they award punishment or not, may inquire into and 
ascertain the value thereof in money; and, if they think proper, 
order payment of such sum of money to the true owner, by the 
person convicted, either at one time or by instalments, at such 
periods as the justices deem reasonable.

3. The person ordered to pay such sum may be sued for the 
same as a debt in any court in which debts of the like amount 
are, by law, recoverable, with costs of suit, according to the 
practice of such court. R. S. C. c. 177, ss. 20, 21 and 22. i

See s. 832 to 838 of the Code.
825. Whenever the justices adjudge any offender to forfeit 

and pay a pecuniary penalty under the authority of this part, 
and such penalty is not forthwith paid they may, if they deem 
it expedient, appoint some future day for the payment thereof, 
and order the offender to be detained in safe custody until the 
day so appointed, unless such offender gives security to the 
satisfaction of the justices, for his appearance on such day; 
and the justice may take such security by way of recognizance 
or otherwise in their discretion.

2. If at any time so appointed such penalty has not been 
paid, the same or any other Justice of the peace may, by war
rant under their hands and seals, commit the offender to the 
common jail or other place of confinement within their juris
diction, there to remain for any time not exceeding three
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months, reckoned from the day of such adjudication. R. S. C. 
c. 177, ss. 23 and 24.

See as to giving time, ante, pp. 24-5.

820. The justices before whom any person is prosecuted or 
tried for any offence cognizable under this part may, in their 
discretion, at the request of the prosecutor or of any other 
person who appears on recognizance or summons to prosecute 
or give evidence against such person, order payment to the 
prosecutor and witnesses for the prosecution, of such sums as 
to them seem reasonable and sufficient, to reimburse such prose
cutor and witnesses for the expenses they have severally incurred 
in attending before them, and in otherwise carrying on such 
prosecution, and also to compensate them for their trouble and 
loss of time therein,—and may order payment to the constables 
and other peace officers for the apprehension and detention of 
any person so charged.

2. The justices may, although no conviction takes place, 
order all or any of the payments aforesaid to be made, when 
they are of opinion that the persons, or any of them, have acted 
in good faith. R. S. C. c. 177, ss. 25 and 26.

See also s. 828.

827. Every fine imposed under the authority of this part 
shall be paid and applied as follows, that is to say: —

(a) In the Province of Ontario to the justices who impose 
the same or the clerk of the county court, or the clerk of the 
peace or other proper officer, as the case may be, to be by him 
or them paid over to the county treasurer for county purposes:

(ft) In any new district in the Province of Quebec to the 
sheriff of such district as treasurer of the building and jury 
fund for such district to form part of such fund, and in any 
other district in the Province of Quebec to the prothonotary 
of such district, to be applied by him, under the direction of 
the Lieutenant-Governor in Council, towards the keeping in 
repair of the court-house in such district or to be added by him 
to the moneys or fees collected by him for the erection of a 
court-house or jail in such district, so long as such fees are 
collected to defray the cost of such erection;

(e) In the Provinces of Nova Scotia and New Brunswick to 
the county treasurer, for county purposes; and

(d) In the Provinces of Prince Edward Island, Manitoba and 
British Columbia to the treasurer of the province. R. S. C. c. 
177, e. 27.
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The 57 & 58 Vie. c. 58 makes provision for the separa
tion of youthful from contact with older offenders and 
habitual criminals. In Ontario a child under fourteen, if 
convicted, may, instead of being imprisoned, be committed 
to the charge of any home for destitute and neglected 
children or to any children’s aid society or to any certified 
industrial school. Id. s. 3; see also 53 Vic. c. 37, s. 32. 
Under s. 956 of the Code the parson may be sent to a reform
atory when under sixteen. See also R. S. 0. c. 259, c. 304 
and c. 313, s.-s. 27-37; R. S. C. c. 183; R. v. Spooner, 32 0. R. 
451 ; R. v. Brine, 33 N. S. R. 43. Section 4 of the 57 & 58 
Vic. c. 58, provides that when information is laid against a 
boy under twelve or a girl under thirteen years the justice 
shall give notice thereof in writing to the executive officer 
of the Children’s Aid Society.

828. The amount of expenses of attending before the jus
tices and the compensation for trouble and loss of time therein, 
and the allowances to the constables and other peace officer» for 
the apprehension and detention of the offender, and the allow
ances to be paid to the prosecutor, witnesses and constables for 
attending at the trial or examination of the offender, shall be 
ascertained by and certified under the hands of such justices; but 
the amount of the costs, charges and expanses attending any such 
prosecution, to be allowed and paid as aforesaid, shall not in 
any one case exceed the sum of eight dollars.

2. Every such order of payment to any prosecutor or other 
person, after the amount thereof has been certified by the proper 
justices of the peace as aforesaid, shall be forthwith made out 
and delivered by the said justices or one of them, or by the clerk 
of the peace or other proper officer, as the case may be, to such 
prosecutor or other person, upon such clerk or officer being paid 
his lawful fee for the same, and shall be made upon the officer 
to whom fines imposed under the authority of this part are 
required to be paid over in the district, city, county, or union 
of counties in which the offence was committed, or was supposed 
to have been committed, who, upon sight of every such order, 
shall forthwith pay to the person named therein or to any other 
person duly authorized to receive the same on his behalf, out 
of any moneys received by him under this part, the money in 
such order mentioned, and he shall be allowed the same in his 
accounts of such moneys. R. S. C. c. 177, ss. 28 and 29. 

o.m.m. 12
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829. The provisions of this part shall not apply to any 
offence committed in the provinces of Prince Edward Island or 
British Columbia, or the district of Keewatin, punishable by 
imprisonment for two years and upwards; and in such provinces 
and district it shall not be necessary to transmit any recogni
zance to the clerk of the peace or other proper officer. R. S. C. 
c. 177, s. 30.

830. The provisions of this part shall not authorize two 
or more justices of the peace to sentence offenders to imprison
ment in a reformatory in the Province of Ontario. R. S. C. c. 
177, s. 31. The 57 & 58 Vic. c. 58, provides for imprisonment 
separate from older offenders and contains various other provi
sions in this connection.

831. Nothing in this part shall prevent the summary con
viction of any person who may be tried thereunder before one 
or more justices of the peace, for any offence for which he is 
liable to be so convicted under any other part of this Act or 
under any other Act. R. S. C. c. 177, s. 8, part.

FORMS UNDER PART LVI.

fT—{Section 819.)

CERTIFICATE OF DISMISSAL.

Canada, \ , justices of the peace for
County of , l the of , (or if a recorder
Province of . j etc., I, a , of the of
(os the case may be), do hereby certify that on the day of 

in the year at , in the said of
, A. B. was brought before, us, the said justices (or 

me, the said ), charged with the following offence, that
is to say (here state briefly the particulars of the charge), and that 
we, the said justices, (or I, the said ) thereupon
dismissed the said charge.

Given under our hands and seals (or my hand and seal) this 
day of , in the year , at afore-

Isaid.

I

J. P. [SEAL.] 

J. R. [SEAL.] 

or S. J. [SEAL.]
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VU—(Section 820.)

CONVICTION.
Canada,

Province of 
County of

Be it remembered that on the day of , in
the year , at , in the county of ,
A. B. is convicted before us, J. P. and J. R., justices of the peace 
for the said county (or me, S. J., recorder, of the , of

, or as the case may be) for that he, the said A. B. 
did (specify the offence and the time and place when and where 
the same was committed, as the case may be, but without setting 
forth the evidence), qnd we, the said J. P. and J. R. (or I, the said 
S. J.), adjudge the said A. B., for his said offence, to be impris
oned in the (or to be imprisoned in the , and
there kept at hard labour), for the space of , (or we)
(or I) adjudge the said A. B., for his said offence, to forfeit and 
pay (here state the penalty actually imposed), and in default of 
immediate payment of the said sum, to be imprisoned in the 

(or to be imprisoned in the and kept at hard
labour) for the term of , unless the said sum is sooner paid.

Given under our hands and seals, (or my hand and seal) the 
day and year first above mentioned.

J. P. [seal.]
J. R. [seal.] 

or S. J. [seal.]
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PART LVIII.

SUMMARY CONVICTIONS.

839. In this part, unless the context otherwise requires—
(а) the expression “ Justice ” means a justice of the peace 

and includes two or more justices if two or more justices act or 
have jurisdiction, and also a police magistrate, a stipendiary 
magistrate and any person having the power or authority of two 
or more justices of the peace;

(б) the expression “ clerk of the peace ” includes the proper 
officer of the court having jurisdiction in appeal under this part, 
as provided by section eight hundred and seventy-nine;

(c) the expression “ territorial division ” means district, 
county, union of counties, township, city, town, parish or other 
judicial division or place;

(d) the expression " district ” or “ county ” includes any ter
ritorial or judicial division or place in and for which there is such 
judge, justice, Justice's court, officer or prison as is mentioned in 
the context;

(c) The expression “common jail” or “prison” means any 
place other than a penitentiary in which persons charged with 
offences are usually kept and detained in custody. R. S. C. c. 
178. s. 2.

Although the Code takes effect on 1st July, 1893, the 
proceedings in respect of any prosecution commenced before 
the said day under The Summary Convictions Act shall bo 
continued and carried on as if the Code had not been passed. 
See s.-s. 2 of s. 981 as amended by 5G V. c. 32.

In certain cases where the consequences of an act have 
not been serious, a magistrate has a discretion to dispose 
of the matter summarily instead of committing the offender 
for trial. Thus under s. 486 of the Code, it is an indictable 
offence for any one by such negligence as shows him to be 
reckless or wantonly regardless of consequences, to set fin* 
to any forest, tree, lumber, etc., so that the same is injured
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or destroyed, but the magistrate on preliminary investiga
tion, if the above circumstances concur, may impose a fine 
not exceeding fifty dollars instead of sending the offender 
for trial. So under the “Wrecks and Salvage Act,’' lt.S. V. 
c. 81, s. 41, a person concealing wreck may, in the discre
tion of the justices, be fined on summary proceedings or 
may be committed for trial.

A magistrate acting under that part of the Code relat
ing to the summary trial of indictable offences may, under 
certain circumstances, decide not to proceed summarily. 
See s. 791. So also on the trial of juvenile offenders. S. 
811, or of assaults, s. 864.

When justices are called upon to do an act within their 
jurisdiction, and they do it, they are fundi officia with 
respect to that act, and cannot treat it as a nullity and do it 
over again, nor can any other justice do so; it must be 
quashed first either on appeal or upon certiorari before 
they or others again exercise their jurisdiction in respect 
of it. See ante.

840. Subject to any special provision otherwise enacted with 
respect to such offence, act or matter, this part shall apply to

te) every case tn which any person commits, or Is suspected
of having committed, any offence or act ovér which the Parlia
ment of Canada has legislative authority, and for which such 
person Is liable, on summary conviction, to Imprisonment, Une, 
penalty or other punishment;

(6) every case In which a complaint Is made to any Justice 
In relation to any matter over which the Parliament of Canada 
has legislative authority, and with respect to which such Justice 
has authority by law to make any order for the payment of 
money or otherwise. R. S. C. c. 178, s. 3.

Shortly stated, the effect of the foregoing section is 
that the provisions of this part apply to all convictions or 
orders so far as the authority of the Parliament of Canada 
extends. The trial should be within the district where the 
offence was committed, and must be within the territorial 
jurisdiction of the magistrate.

841. In the case of any offence punishable on summary con
viction if no time Is specially limited for making any complaint.
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or laying any Information In the Act or law relating to the par
ticular case, the complaint shall be made, or the Information 
shall be laid within six months from the time when the matter 
of complaint or information arose, except in the North-West 
Territories, where the time within which such complaint may 
be made, or such information may be laid, shall be extended to 
twelve months from the time when the matter of the complaint 
or information arose. 62 V. c. 46, s. 6.

The time limited by the former statute was three 
months. See s. 551 of the Code as to special limitations 
in particular cases. This time limit applies only to pro
ceedings for summary conviction and not to the Crown, and 
on an indictment for rape after the six months there may 
be a conviction for comihon assault. R. v. Edwards, 29 0. 
H. 451; R. v. Lee How, 4 Can. C. C. 551. The limitation 
does not apply to the issue of a warrant of distress, which 
is a mere ministerial act. Sweetman v. Guest, L. R. 3 
Q. B. 262.

CONTINUING OFFENCE.

When the offence is a continuing one the time runs 
not from the first discovery, but from the date of each day 
charged, as if of a separate offence. Barrett v. Major, 51 
J. P. 803; Westropp v. Comrs. Pub. Wks. (1896), 2 Q. B. Ir. 
93; London C. C. v. Worley (1894), 1 Q. B. 826; 18 Cox C. 
C. 37; B. v. Waterhouse, 7 Q. B. D. 545; Mayer v. Harding, 
17 L. T. 140; and there may be a conviction from day to 
day. R. v. Justices Dublin (1894), 2 Q. B. Ir. 527.

An encroachment by erection of a fence is not a con
tinuing offence. Ranking v. Forbes, 34 J. P. 486, 513, nor 
is a party wall erected contrary to a by-law. Marshall v. 
Smith, 28 L. T. 538, L. R. 8 C. P. 416, nor a building 
erected contrary to the provisions cf a local act. Morant 
v. Taylor, 1 Ex. D. 188. But see Rumball v. Schmidt, 8 Q. 
B. D. 603, 46 L. T. 661. The justice must find whether 
the building was substantially made before the six months. 
Hyde v. Entwistle, 52 L. T. 760; Stone 33rd Ed. 36.
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COMMENCING PROCEEDINGS.

“Bringing the prosecution” means the initiation of the 
proceedings by the informant. It is clearly not the hearing 
or trial. R. v. McKenzie, 23 N. S. R. 6.

Where a statute provides that every prosecution shall 
be commenced within a given time, the committal of the 
defendant to take his trial on the charge is a commence
ment of the prosecution within the meaning of the Act. 
R. v. Carbray, 14 Q. L. R. 223.

LAYING INFORMATION.

Where the proviso as to time runs “ that the offence 
be prosecuted,” or that “the party be prosecuted for the 
offence” within a stated time, it is sufficient that the infor
mation be laid though the conviction do not take place 
within that time, the information being for that purpose 
the commencement of the prosecution. R. v. Barrett, 1 
Salk. 383.

But where a statute authorizes a conviction “provided
6u<h conviction be made within ------ months after the
offences committed,” it is not enough to lay the information 
within that period, but the conviction itself is void if not 
made within the limited time, and it makes no difference 
that it was prevented from being so by an adjournment at 
the request of the defendant himself, for after the time 
lias expired for making the conviction there is no authority 
existing for that purpose. R. v. Mainwaring, E. B. & E. 
474; R. v. Tolley, 3 East 467. And where a statute pro
vides that “such prosecution may be brought before any 
police magistrate or before any two justices of the peace,” 
as the laying of the information is the bringing of the prose
cution, it must be before two justices of the peace, and 
where the information was laid before one justice and heard 
by two the conviction was quashed for want of jurisdiction. 
R. v. Starkey, 7 M. L. R. 43, 489.

If under a special Act a penalty may be recovered 
within six months after the commission of the offence, it



184 magistrates’ manual.

will be sufficient if the information be laid within the time 
required by this section, the laying of the information being 
treated as a recovery. Morris v. Duncan (1899), 1 Q. B. 
4. But a conviction for an offence more than six months 
prior to the information will be bad, and if there is a line 
of so much per day and any part goes back more than six 
months, the whole will be bad. B. v. Slade (1895), 2 Q. B. 
247.

WHEN TIME RUNS.
The meaning of the words “when the matter of eom- 

jplaint or information arose” in this section, is that pro
ceedings shall be taken within six months from the time 
when the liability or default of the defendant was complete, 
and the remedy given by the statute was capable of being 
enforced against him. Labalmondiere v. Addison, 1 E. & 
E. 41. In this case the failure to fulfil the legal obligation 
could not be ascertained until demand. See Corbett v. 
Badger (1901), 2 K. B. 278. When demand has been duly 
made a new demand at a subsequent period will not give a 
fresh cause of complaint. Harpin v. Sykes, 49 J. P. 148. 
There must be a legal right to proceed before the time will 
run. See Keeton v. Sheffield, C. Co. (1901), 2 Q. B. 26, and 
see Qrece v. Hunt, 2 Q. B. 1). 389.

The time counts from the matter which gives rise to 
the real offence or cause of proceeding. Hill v. Thorn- 
croft, 3 E. & E. 257; and when it is complete, Jacomb v. 
Hodgson, 27 J. P. 68.

COMPUTING TIME.
In computing time there is no difference between crim

inal and civil proceedings, and the day following the offence 
will be the first counted in the six months, and as the infor
mation must be laid “within” the six months it must be on 
the same day of the sixth month according to the calendar 
as that on which the offence was committed. Thus where 
the offence is on the 10th June the information should not 
be later than 10th December following. See Radcliffc v. 
Bartholomew (1892) 1 Q. B. 161.
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The word month means calendar month. R. S. C. c. 1, 
s. 7 (25), but if the last day be a holiday the information 
may be laid on the day next following which is not a holiday. 
Id. (27); see as to meaning of holiday, Id. (26), 56 Vic. c. 
30, 57 & 58 Vic. c. 55; 1 Edw. VII. c. 12, ante.

842. Every complaint and Information shall be heard, tried, 
determined and adjudged by one justice or two or more justice» 
as directed by the Act or law upon which the complaint or in
formation is framed or by any other act or law in that behalf.

2. If there is no such direction in any Act or law then the 
complaint or information may be heard, tried, determined and 
adjudged by any one justice for the territorial division where 
the matter of the complaint or information arose: Provided that 
every one who aids, abets, counsels or procures the commission 
of any offence punishable on summary conviction, may be pro
ceeded against and convicted, either in the territorial division or 
place where the principal offender may be convicted, or in that 
in which the offence of aiding, abetting, counselling or procuring 
was committed.

3. Any one justice may receive the information or complaint, 
and grant a summons or warrant thereon, and issue his summons 
or warrant to compel the attendance of any witnesses for either 
party, and do all other acts and matters necessary preliminary 
to the hearing, even if by the statute in that behalf it is provided 
that the information or complaint shall be heard and deter
mined by two or more justices.

4. After a case has been heard and determined one Justice 
may issue all warrants of distress or commitment thereon.

5. It shall not be necessary for the justice who acts before 
or after the hearing to be the justice or one of the justices by 
whom the case is to be or was heard and determined.

6. If it is required by any Act or law that an information or 
complaint shall be heard and determined by two or more justicee, 
or that a conviction or order shall be made by two or more jus
tices, such justicee shall be present and acting together during 
the whole of the hearing and determination of the case.

8. No justice shall hear and determine any case of assault 
or battery, in which any question arises as to the title to any 
lands, tenements, hereditaments, or any interest therein or 
accruing therefrom, or as to any bankruptcy or insolvency, or 
any execution under the process of any court of justice. R. S. 
C. c. 178, ss. 4. 5, 6, 7, 8, 9, 12 and 73.
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The Act applies to prosecutions i*or selling liquor in the 
Territories and there must be two justices. R. v. Wilson, 
1 Can. C. C. 132.

The determination of the information or complaint 
includes the conviction of the offender, and when au Act 
requires the conviction to be before two justices a convic
tion by one only will be bad. MeGilvery v. Gault, 17 X. 
B. R. 641. Sec R. McLeod, 30 X. S. R. 191, ante, p.

Under s.-s. 3 one justice may issue a summons for an 
offence which must be tried by a police magistrate or two 
justices. See R. v. Ettinger, 32 N. S. R. 176. But not
withstanding the provisions of this section when the prose
cution is before two justices under the Canada Temperance 
Act, the information must be before two. Ex p. White, 31 
X. B. R. 333; Ex p. Sprague, 31 N. B. R. 236. But R. v. 
Klemp, 10 O. R. 143 holds that the information may be 
before one. An information sworn before the police magis
trate of Toronto may be tried by his deputy. R. v. Duggan, 
21 C. L. T. Occ. N. 35. The defendant was convicted before 
the police magistrate of Toronto for an offence against the 
“Liquor License Act” on the 1st September, 1887. The 
information was laid on the 4th August, 1887, before a 
single justice of the peace acting at the request of the police 
magistrate, who issued a summons on which the defendant 
appeared on the 11th and 18th August, being then remanded 
by two justices of the peace. The police magistrate was 
absent when the information was laid and up to the 25th 
August. Though the offence is one which can only be tried 
by two justices or a police magistrate the conviction by the 
latter was held legal under the circumstances. R. v. Gor
don, 16 0. R. 64.

And it would seem that this sub-section would authorize 
a remand by one justice even in cases where two must con
vict. R. v. Menary, 19 0. R. 691.

An information to be tried before two justices of the 
peace is good though only signed by one. Falconbridge 
q.t. v. Tourangeau, Rob. Dig. 260; s.-s. 3.
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Under this statute, one justiee may receive the com
plaint and grant the summons, even where the information 
and complaint must be heard and determined by two or 
more justices. R. v. Simmons, 14 N. B. R. 158.

The special authority given to justices must be exactly 
pursued according to the letter of the Act by which it is 
created, or their acts will not be good.

When two justices of the peace are appointed by statute 
to adjudicate upon complaints, more or less than two does 
not meet the requirement. R. v. Lougee, 10 C. L. J. N. 
S. 135.

And where a statute empowers two justices of the peace 
to convict, a conviction by one only is not sufficient, lie 
Crow, 1 U. C. L. J. N. S. 302.

If one justice makes a conviction where, by statute, two 
are required to convict, he is liable in trespass. Graham v. 
McArthur, 25 U. C. R. 478.

When the statute under which the information is laid 
or the complaint, made, requires expressly that it shall be 
laid or made before two justices, this section does not apply. 
R. v. Griffin, 9 <}. B. 155; R. v. Russell, 13 Q. B. 237.

In a case heard before three justices of the peace, judg
ment may be rendered by two, where, by the statute, ,one 
justice might have heard and determined the case. Ex p. 
Trowley, 9 L. C. J. 109.

Where a case is heard before two justices of the peace, 
and taken en délibéré, it is incompetent for one justice to 
render judgment alone. Er p. Brodeur, 2 L. C. J. 97. See 
also St. Gemmes v. Cherrier, 9 L. C. J. 22; and if the trial 
is before one magistrate the commitment cannot be signed 
by two. R. v. Mooney, 19 C. L. T. Occ. N. 17.

In regard to the number of justices required, the pro
visions of the particular law on which proceedings are insti
tuted must be observed. In the absence of any direction 
in the Act or law upon which the complaint or information 
is framed, one justice is sufficient. Code, s. 842. Where 
two justices are required they must be present and acting 
together during the whole of the hearing and determination
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of the case. Code, s. 842, s.-s. 6. See also R. S. C. c. 1, 
s. 7 (35). Penny v. Slade, 5 Bing. N. C. 319. Certain per
sons, such as the recorder, police or stipendiary magistrate, 
have the power of two justices of the peace, and may do 
alone whatever the Act authorizes two justices to do. See 
Cede, s. 541 ; R. S. 0. c. 87, s. 30.

After a case has been heard and determined, one justice 
may issue all warrants of distress or commitment thereon, 
and it is not necessary that the magistrate who convicts 
should also issue the warrant of distress or commitment 
under this section. The warrant of commitment should, 
however, show before whom the conviction was had. Rc 
Crow, 1 U. C. L. J. N. S. 302.

Section 885 of the Code shows the right of “any other 
justice for the same territorial division” to issue a warrant 
of distress or commitment.

A case may be returned before one magistrate and ad
journed from day to day by one or more, and the trial and 
conviction may be before a different magistrate, the juris
diction not belonging exclusively to the one first having 
cognizance of it. Ex p. Carignan, 5 L. C. R. 479; see also 
R. v. Milne, 25 C. P. 94.

843. The provisions of Parts XLIV. and XLV. of this Act 
relating to compelling the appearance of the accused before the 
justice receiving an information under section five hundred and 
fifty-eight, and the provisions respecting the attendance of wit
nesses on a preliminary inquiry and the taking of evidence 
thereon, shall, so far as the same are applicable, except as varied 
by the sections immediately following, apply to any hearing 
under the provisions of this part: Provided that whenever a 
warrant is issued in the first instance against a person charged 
with an offence punishable under the provisions of this part, the 
justice issuing it shall furnish a copy or copies thereof, and cause 
a copy to be served on the person arrested at the time of such 
arrest.

2. Nothing herein contained shall oblige any justice to issue 
any summons to procure the attendance of a person charged with 
an offence by information laid before such justice whenever the 
application for any order may, by law, be made ex parte. R. S. 
C. c. 178, ss. 13 to 17 and 21



SUMMARY CONVICTIONS. 189

The issuing of a warrant in the first instance lies en
tirely within the discretion of the justice, and he should 
confine such issue to cases in which there is every probability 
of a summons not being attended to or that the accused 
person will abscond when he is informed of the proceedings 
that are being taken against him. See O’Brien v. Brabner, 
49 J. P. 227 ; B. v. Staffordshire, 5 N. & M. 94.

Under section 32 of the Code it is the duty of every 
one executing any process or warrant to have it with him 
and to produce it if required. It is also the duty of every 
one arresting another, whether with or without warrant, to 
give notice, where practicable, of the process or warrant 
under which he acts, or of the cause of arrest. Code, s. 32, 
8.-8. 2.

Section 18 of the former Act had a similar provision 
as to the service of a copy of the warrant. It was held in 
New Brunswick that this section was directory only, and 
that it was no ground for quashing a conviction that a 
copy of the warrant was not served at the time of arrest. 
The matter is one of procedure and does not go to the 
magistrate’s jurisdiction where the defendant appears and 
does not claim to be prejudiced or ask for further time. Ex 
p. Lutz, 27 X. B. li. 491.

The mode adopted for bringing the defendant before 
the justice is not a ground for quashing the conviction. If, 
for instance, he is arrested, instead of being summoned. 
But, in a prosecution, under the B. S. 0. c. 245, s. 49, for 
selling liquor without a license, it seems it is not improper 
to arrest instead of merely summoning the defendant. B. 
v. Menarv, 19 O. B. 091 ; B. S. 0. c. 90, s. 2.

It seems that the summons should on its face show the 
authority of the magistrate issuing it to act. In the Prov
ince of Quebec a defendant had been convicted of selling 
liquor without a license. In the absence of Mr. Course!, 
Mr. B rehaut had presided. The usual form of words in the 
summons, requiring the defendant to be and appear before 
“ C. J. Coursol, Esq.,” and stating under what authority, had 
been struck out, and the words “ M. Brehaut, P.M.” substi
tuted. On the return of the summons, the defendant pleaded
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to the jurisdiction, and on this being overruled he pleaded 
to the merits. The court held that the plea to the juris
diction was not a waiver of the plea to the merits, and they 
quashed the conviction. Durnford v. Faircau, 3 L. C. L. J. 
19. But if the defendant had made a motion instead of 
pleading to the jurisdiction, the subsequent plea to the 
merits would be a waiver of the objection to the jurisdic
tion. Durnford v. St. Marie, 3 L. C. L. J. 19

844. The provisions of section five hundred and sixty-five 
relating to the endorsement of warrants shall apply to the case 
of any warrant issued under the provisions of this part against 
the accused, whether before or after conviction, and whether for 
the apprehension or imprisonment of any such person. R. S. C. 
c. 178, s. 22; 62 V. c. 45, s. 4.

Where a conviction is made in one county and warrant 
of commitment issued thereon, there is no power to back the 
warrant of commitment in another county for the purpose 
of arresting the defendant. Jones v. Grace, 17 O. R. 681.

The backing of a warrant is a purely ministerial act 
and the justice who issues it, is responsible for an arrest 
under it, though the warrant is backed by another justice 
and executed in another county. Ib.

845. It shall not be necessary that any complaint upon which 
a Justice may make an order for the payment of money or other
wise shall be in writing, unless it is so required by some par
ticular Act or law upon which such complaint is founded.

2. Every complaint upon which a justice is authorized by 
law to make an order, and every information for any offence or 
act punishable on summary conviction, may, unless it is herein 
or by some particular Act or law otherwise provided, be made 
or had without any oath or affirmation as to the truth thereof.

3. Every complaint shall be for one matter of complaint 
only, and not for two or more matters of complaint, and every 
information shall be for one offence only, and not for two or 
more offences; and every complaint or information may be laid 
or made by the complainant or informant in person, or by his 
counsel or attorney or other person authorized in that behalf.

• R. S. C. c. 178, ss. 23, 24 and 26.

All informations even in cases of summary conviction 
must be in writing and under oath. See Code, ss. 558 and
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843. But for the express provisions of the statute this 
would not be necessary. Basten v. Carew, 3 B. & C. 649 ; 27 
R. 11. 453; R. v. Millard, 22 L. J. M. C. 108; Friel v. Fergu
son 15 C. P. 594; He Conklin, 31 V. C. R. 168; and if a per
son properly in custody pleads to a written charge not under 
oath it will suffice. R. v. McLean, 5 Can. C. C. 67.

It has been held in Nova Scotia that an oath is not 
necessary. R. v. McDonald, 29 N. S. R. 35, unless a warrant 
is asked. R. v. McNutt, 28 N. S. R. 377.

The Fisheries Act, R. S. C. c. 95, s. 19, provides that 
the penalties and forfeitures imposed by the Act may be 
recovered by parol complaint. As to s.-s. 2 of this 845th 
section see Ex p. Consine, 7 L. C. J. 112; R. v. McConnell, 
6 O. S. 629.

The word “ herein ” used in any section of an Act is 
to he understood to relate to the whole Act and not to that 
section only. R. S. C. c. 1, s. 7 (5).

The words in this section “order for the payment of 
money or otherwise” include orders of every kind which a 
justice of the peace has authority to make, and orders other 
than those for the payment of money. Morant v. Taylor, 
1 Ex. D. 188. The rule as to words ejusdem generis does 
not apply here or limit the effect of the words “or other
wise.” lb.

But settlement of compensation for land taken or injuri
ously affected is not included. R. v. Edwards, 13 Q. B. D. 
586; R. v. Hannay, 23 W. R. 164; 44 L. J. M. C. 27.

The law requires that the summons be issued by the 
justice before whom the information or complaint is laid, 
and the court disapproves of the practice of the complaint 
being heard by the magistrate’s clerk who fills up a sum
mons and obtains the signature of any magistrate thereto, 
whether the information or complaint is made to him or 
not. Only the magistrate who hears the complaint should 
issue the summons. Dixon v. Wells, 25 Q. B. D. 249.

It is no objection to a conviction that the complainant 
was not sworn till after the information to obtain a warrant 
was filled up and written out by the magistrate, nor does it
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make any difference that the information was laid by the 
constable who afterwards arrested the defendant. Ex 
Baiser, 27 N. B. B. 40.

Where proceedings are taken by the chief of police of 
a town and in his name for an offence against a by-law of 
the town, his name and not that of the town should appear 
throughout the proceedings as the informant. Bothwell 
v. Burnside, 31 O. R. 695.

TWO OR MORE OFFENCES.
The 907th section of the Code does not extend to com

plaints but in reference to informations, its provisions must 
be kept in view. An information which includes the three 
distinct offences of keeping for sale, selling and bartering 
intoxicating liquors which are prohibited by s. 99 of “ The 
Canada Temperance Act,” contravenes s.-s. 3 of s. 845. R. 
v. Bennett, 1 O. R. 445. But such an information may be 
amended by striking out all the offences charged, except 
one, and such an amendment may be made after the ease 
has been closed and reserved for decision, lb. See also R. 
v. Walsh, 2 0. R. 206; R. v. Kleinp, 10 0. B. 143.

The conviction and warrant of commitment must fol
low the information, and cannot be in respect of two 
offences. R. v. Farrar, 1 Terr. L. R. 306.

See also Collins v. Hopwood, 15 M. & W. 459.
A complaint can only have reference to one matter, 

and not to two or more, and an information to but one 
offence; not to two or more unless the law under which the 
one or the other is made permit it. Pacaud v. Rov, 15 1.. 
C. R. 205.

Where an information charged the defendant with per
mitting his house to be used’ as a brothel on the 26th, 28th. 
29th and 31st days of January, and the 1st, 4th, 5th and 
Cth days of February in the same year, it was held that the 
fact of the days named not being consecutive, did not prevent 
the charge being a charge of one continuing offence, and 
that the defendant might be convicted of permitting his 
house to be used on all the days named. Ex p. Burnby 
(1901), 2 K. B. 458; 70 L. J. K. B. 739.
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But even if the information does charge two offences 
the defect is one in substance or in form within the mean
ing of s. 847, and if the defendant appears and enters on his 
defence the objection will be waived. 11. v. Hazen, 23 A. H. 
033 ; Rodgers v. Richards (1892), 1 (). B. 555.

“ Keeping a disorderly house, that is to say, a com
mon bawdy-house on the 21st April, 1901, and on divers 
other days and times during the month of April, 1901,” is 
not a charge of more than one offence. R. v. Keeping, 37 
C. L. J. 430; 4 Can. C. C. 494. So a charge of stealing 
“ in or from ” a building is a charge of only one offence. 11. 
v. White, 4 Can. C. C. 430.

Under this 3rd sub-section the offence may be laid as 
having been committed on divers days and times between 
two dates. Onley v. (lee, 30 L. J. M. C. 222; 7 Jur. N. S. 
570; R. v. Hazen, 20 A. R. (133. And it does not prevent 
a principal and an aider or abettor from being charged in 
the same information. The provision that every information 
shall be for one offence only, does not refer to the number 
of offenders, and it seems to be quite legal to include several 
persons in one information or complaint (and conviction 
or order) when they are all charged with the same offence 
or matter; committed at the same time and place. R. v. 
Bacon, 21 ,T. P. 404; B. v. Cridland. 1 K. & B. 838. See 
also Ex p. Cariguan, 5 L. C. H. 479. ,

And it will be for the justice to determine whether the 
cases shall be heard together or separately. R. v. Little- 
child, L. R. 6 Q. B. 293; Stone, 33rd ed„ 35.

B. and C. his servant were both summoned for ill- 
treating and causing to be ill-treated a horse. It was held 
that the prosecutor could not be compelled to elect which 
charge he would proceed with, but the justice ought to have 
convicted each of the offence he had committed. Bar
tholomew v. Wiseman, 56 J. P. 455.

TRYING SEVERAL CASES AT ONCE.

When two separate charges are laid against a defend
ant, the magistrate cannot hear the first charge, reserve

13
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judgment, and then proceed to hear the second, and con
vict on both charges. R. v. McBerney, 29 N. S. R. 327; 
Hamilton v. Walker (1892), 2 Q. B. 25.

An information laid under the Indian Act, charged the 
sale of intoxicating liquor to two persons on 5th July, and 
to two persons on the 8th July. It was objected to as dis
closing two offences, but the justice refused to amend, heard 
the evidence as to both charges, then amended the informa
tion by substituting the 8th August for the 8th July, and 
heard the evidence as to the substituted charge and dis
missed it, but convicted the defendant for the offence of 5th 
July. The conviction was quashed, the court holding that 
on the objection being raised one or other of the charges 
should have been struck out, and evidence received as to 
the remaining charge only. R. v. Alward, 25 O. R. 519. 
The court in this case distinguishes R. v. llazcn, 20 A. R. 
033 on the ground that in the latter the objection to the 
two offences, if any, was waived.

Where in a prosecution under the Canada Temperance 
Act, there was a charge of selling and also of keeping for 
sale and after evidence on the first charge, formal evidence 
was given of the service of the second summons, and there
upon the justices dismissed the second and convicted on the 
first, it was held valid, there being no evidence on the second 
likely to prejudice the minds of the justices. R. v. Butler, 
32 C. L. J. 594.

At the close of the first case the justices were unani
mously of opinion there should he a conviction, the only 
question being the amount of penalty. They, however, post
poned judgment, and took up two other different charges, 
committed on different days, and dismissed them, and then 
convicted on the first, and it was held legal, it appearing 
that they applied to each case only the evidence relating to 
it. R. v. Fry, 19 Cox C. C. 135.

And where two informations were pending under the 
Canada Temperance Act, and the evidence on the first was 
heard and judgment reserved, then the second was heard, 
a conviction on both was held legal. Ex p. Quirk, 37 C. 
L. J. 510.
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DISTINCTION BETWEEN INFORMATION AND 
COMPLAINT.

A clear distinction exists between informations and 
complaints.

It is called an information where it is for an offence 
punishable on summary conviction, a complaint where it is 
sought to obtain an order merely. A similar distinction 
exists between convictions and orders, the former following 
an information and the latter following a complaint. See 
Morant v. Taylor, 1 Ex. D. 188. See ss. 840, 858, 859, 872.

INFORMATION.

The information should contain the name, address, and 
occupation of the informer; the date and place of taking, 
and description of the justice receiving it; the name of the 
accused or a full description if the name is not known—see 
Code, s. 563, s.-s. 3, which requires the warrant to name, or 
otherwise describe, the offender; see however Code, s. 846— 
the date and place of the commission of the offence, show
ing the jurisdiction of the justice; but stating the place in 
the margin of the information is sufficient, and it need not 
be set out in the body. See Code, s. 3 (1), and s. 609. 1$. 
v. Cavanagh, 27 C. P. 537* See however the form FF in the 
schedule; ante, p. 61.

The charge must be set out in such distinct terms 
that the accused may know exactly what he has to answer, 
for the accused cannot be convicted of a different offence 
from that contained in the information. Martin v. Pridgeon, 
28 L. J. M. C. 179; Ex p. Hogue, 3 L. C. R. 94.

A concise and legal description of the offence should be 
given. R. v. France, 1 Can. C. C. 321.

There must also be an allegation of any particular mat
ters necessary to bring the accused under the scope of the 
Act or law on which the proceedings are founded, t.e., when 
any particular description of person is mentioned in the 
Act, the accused must be described as such person, and when 
such words as “maliciously,” “knowingly," etc., arc used, the
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offence must be described as having been so committed. In 
stating the offence in the summons, or warrant, the nearer 
the exact words of the statute are followed the better. Ex p. 
Perham, 5 H. & N. 30; 29 L. J. M. C. 33. If the proceed
ing is on a second offence the previous conviction should 
be mentioned.

SEVERAL OFFENCES.

Certainty and precision arc required in the statement 
and description of an offence under a penal statute, and an 
information charging several offences in the disjunctive, is 
bad, though the words of the statute are copied in the 
information, the statute relating to several offences in the 
disjunctive. Ex p. Hogue, 3 L. C. R. 91. The confession 
of the defendant to an information defective in the above 
particulars will not aid or cure the defect.

If a statute gives summary proceedings for various 
offences specified in several sections, an information is bad 
which leaves it uncertain under which section it took place. 
And where a statute creates several offences, one of which 
is charged in an information, a conviction of another offence, 
the subject of the same penalty will be bad. Thompson v. 
Durnford, 1'2 L. C. J. 285-7.

The 907th section of the Codé provides that no informa
tion, summons, conviction, order or other proceeding shall 
be held to charge two offences, or shall be held to be uncer
tain on account of its stating the offence to have been com
mitted in different modes. But independently of this provi
sion an information charging an offence in the alternative, 
is bad. Therefore, where the information charged tile 
defendant with selling beer or ale without a license, the 
court held that it was bad, both in matter and substance, 
and could not be made out by evidence nor helped by intend
ment. R. v. North, 6 D. & R. 143; R. v. Jukes, 8 T. R. 536.

MUST BE AGAINST PERSON ARRESTED.
An information against A. will not justify the issue of 

a warrant for the arrest of B. Where an information was 
laid against A. the keeper of a disorderly house, and the
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prayer in the information was for the arrest of A., and all 
others found or concerned in the house, it was held that this 
information did not authorize a warrant for the arrest of a 
person found in the house, hut against whom the informa
tion was not laid otherwise than in the prayer as above. 
Cleland v. Robinson, 11 C. P. 416.

NEGATIVING EXCEPTIONS.

Where a prosecutor is not obliged to negative the excep
tions in a statute, and negatives some of them only, that 
part of the information will be rejected as surplusage. R. 
v. Hall, 1 T. K. 3*20.

But an information founded on a penal statute must 
negative the exceptions in the enacting clause creating the 
penalty, and also those contained in a former clause, to 
which the enacting clause refers in express terms. R. v. 
Pratten, 6 T. R. 559; see R. v. Breen, 36 U. C. R. 84. See 
Code, ss. 852, 890 (c). «

JOINT OFFENDERS.

Where two or more persons may commit an offence 
under an Act, the information may he jointly laid against 
them. H. v. Littlechild, L. R. 6 Q. B. 295. But where the 
penalty is imposed on each person, it is wrong to àonvict 
them jointly, even when they arc charged in a joint informa
tion, and in such case there may be separate convictions. 
Ib. But under s. 860 of the Code, when each joint offender 
is adjudged to forfeit a sum equivalent to the value of the 
property, no further sum shall be paid to the party aggrieved 
than the amount forfeited by one of such offenders only; 
and the corresponding sum forfeited by the other offender 
shall be applied in the same manner as other penalties are 
directed to be applied.

INFORMATION GIVES JURISDICTION.

A sufficient information by a competent person relating 
to a matter within the magistrate’s cognizance, gives him 
jurisdiction irrespective of the truth of the facts contained



198 magistrates’ manual.

in it. His authority to act docs not depend upon the ver
acity or falsehood of the statements, or upon the evidence 
being sufficient or insufficient to establish the corpus delicti 
brought under investigation, and he will be protected, 
although the information may disclose no legal evidence, 
or purport to be founded upon inadmissible evidence, or 
upon mixed allegations of law and fact. Cave v. Mountain, 
1 M. & G. 357, 864,

But the information cannot be rendered valid by the 
evidence offered in support of it, for the office of the evi
dence is to prove, not to supply, a legal charge. R. v. Wheat- 
man, Doug. 435; Wiles v. Cooper, 3 A. & E. 534.

i

COMMENCEMENT OF PROSECUTION.

The laying of the information is the commencement of 
a prosecution before a magistrate. R. v. Lennox, 34 U. C. 
R. 38; Thorpe v. Priestnall (1897), 1 Q. B. 159; Ex p. Wal
lace, 33 C. L. J. 506; R. v. Ettinger, 33 N. S. R. 176; R. v. 
Verrai, 16 P. R. 444; 17 P. R. 61; see also Code, s. 551.

BLANKS IN INFORMATION.

If when the information is sworn to, a blank is left 
for the defendant’s Christian name, and this blank is after
wards filled up by the justice, the information will be void, 
and the justice will have no right to issue a warrant thereon, 
and any warrant issued thereon will he void. Garrison v. 
Harding, 14 N. B. R. 166.

WHEN INFORMATION UNNECESSARY.

An information is unnecessary where the justices have 
power to convict on view as by 8 Hen. VI. c. 9, for forcible 
detainers, and 19 Geo. II. c. 21, s. 2, against profane swear
ing. R. v. Jones, 12 A. & E. 684; R. v. Bennett, 3 O. R. 45; 
or where the defendant is already present before the jus
tices. Turner v. Postmaster-General, 5 B. & S. 756; R. v. 
Hughes, 4 Q. B. D. 614, ante, p. 62.
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But a defendant who has been summoned from without 
the jurisdiction of the justices for an offence that has taken 
place also out of their jurisdiction, does not by his appear
ance on the summons cure the defect of want of jurisdiction. 
Johnson v. Cohuni, L. R. 10 Q. B. 544.

APPEARANCE WITHOUT SUMMONS.

The laying of the information or complaint will give 
the magistrate jurisdiction to hear the case if the defend
ant appears; and though no summons is issued or any steps 
taken to bring the person complained of before the magis
trate. Where the information or complaint is laid, the 
actual presence of the defendant is all that is required, 
whether he appears voluntarily or on summons or warrant 
is immaterial, the magistrate having jurisdiction in either 
case: R. v. Mason, 29 U. C. R. 431; R. v. Bernard, 4 O. R. 
<103. And if a party appears and defends without any sum
mons being issued, he cannot afterwards object that there 
was no complaint on oath. Ex p. Wood, 6 N. B. R. 422. 
See Code, s. 577.

There is a marked distinction between the jurisdiction 
to take cognizance of an offence and the jurisdiction to issue 
a particular process to compel the accused to answer it. 
For the former purpose a written information is not neces
sary, nor is any process required when the accused is bodily 
before the magistrate, and the charge is made in his pres
ence, and he appears and answers it without objection ; and 
the same rule applies to illegal process as to no process. 
Thus where H., a constable, procured a warrant to be ille
gally issued, without a written information on oath for the 
arrest of S., upon a charge of assaulting and obstructing 
him, H., in the discharge of his duty, upon such warrant, 
S. was arrested and brought before justices and was, with
out objection, tried by them and convicted, the court held 
that the conviction was right. R. v. Hughes, 4 Q. B. D. 614. 
The same rule applies where a warrant has been executed 
by a person not legally qualified. Ex p. Giberson, 34 N. B. 
R. 538; 4 Can. C. C. 537.
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As a matter of strict law where there is no statute 
imperatively requiring the service of a summons as a condi
tion precedent to jurisdiction, a magistrate may convict a 
defendant who appears and submits to the jurisdiction 
though there has been no information, complaint or sum
mons. lb. See an/s, pp. 74-5.

WAIVER OF INFORMATION.

But in order to give jurisdiction over the person of the 
offender, in the case of a summary conviction, it must either 
appear that an information has been laid, or that the 
information has been waived. Stoness v. Lake, 40 U. C. R. 
320 ; R. v. Fletcher, L. R. 1 O. C. R. 320; Blake v. Beech, 
1 Ex. D. 320.

The plaintiff, on an information against him for selling 
liquor without a license, was brought before the defendants, 
magistrates. It was proved that this was his second offence, 
though the information did not charge it as such. The 
plaintiff, represented by counsel, disputed the evidence as 
to the first conviction, but did not object to the informa
tion, and the magistrate convicted and adjudged him to bo 
imprisoned for ten days, which they had power to do only 
for a second offence. It was held that the plaintiff had 
waived the objection to the information, and that defendants 
were not liable in trespass. Stoness v. Lake, 40 U. C. R. 320.

WHO LAYS INFORMATION.

Every complaint or information may be laid or made 
by the complainant or informant in person or by his counsel 
or attorney or other person authorized in that behalf. The 
person aggrieved or some specified individual must be the 
informer, if the statute so states. R. v. Daman, 2 B. & A. 
378. But if no prosecutor is described, then any person 
may inform. Morden v. Porter, 7 C. B. N. S. 641, even 
though the penalties go to a specified individual. Coles v. 
Coulton, 2 E. & E. 695.

Unless the information is required to be laid by any 
particular person by statute, any person may lay it where
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the offence is not an individual grievance but a matter of 
public policy and utility and concerns the public morals, lb. 
A by-law limiting the number of passengers to be carried 
in the carriages of a tramway company is in the public 
interest, and can be enforced summarily by any member of 
the public : Babcock v. San key, 6 T. L. R. 170; Stone, 33rd 
ed. 36. I

JUSTICE ISSUING SUMMONS NEED NOT HEAR.

It seems that it is not necessary, under this statute, 
that the justice who issues the summons should also hear and 
determine the matter. See Code, ss. 563, s.-s. 3 and 843, 
also forms E. & F. Under the R. S. 0. c. 157, respecting 
master and servant, the justice who issues the summons 
has no exclusive right to deal with the case. When on the 
return of the summons issued by one justice under this 
statute, two other justices were present, who, without any 
objection from the justice issuing the summons, heard the 
complaint with him, the conviction of the latter, in opposi
tion to the judgment of the other two, was quashed. R. v. 
Milne, 25 C. P. 94.

846. No information, complaint, warrant, conviction or other 
proceeding under this part shall be deemed objectionable or 
insufficient on any of the following grounds, that is to say:

(а) that it does not contain the name of the person Injured, 
or intended or attempted to be injured; or

(б) that it does not state who is the owner of any property 
therein mentioned; or

(c) that it does not specify the means by which the offence 
was committed; or

(d) that it does not name or describe with precision any 
person or thing:

Provided that the justice may, if satisfied that it is necessary 
for a fair trial, order that a particular further describing such 
means, person, place or thing be furnished by the prosecutor.

2. The description of any offence in the words of the Act, or 
any order, by-law, regulation or other document creating the 
offence, or any similar words, shall be sufficient in law. 63 & 64 
V. c. 46.
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If the information incorrectly describes the ownership 
of any property, Ralph v. Hurrell, 44 L. J. M. C. 145; 32 
L. T. 816, or the date of the offence is incorrectly stated, 
the information should be amended. Mayor Exeter v. Rea- 
man, 37 L. T. 535. But where the wrong person is sum
moned it is otherwise. Oxford T. Co. v. Sankey, 54 J. P. 
564. In such case there should be a new summons.

PARTICULARS.

The absence or insufficiency of particulars does not 
vitiate the information, but if made to appear that there is 
a reasonable necessity for more specific information, the 
magistrate may, on application of the accused person, order 
that further particulars be given, but such an order is alto
gether within his judicial discretion. R. v. France, 1 Can. 
C. C. 321. There should be an affidavit showing want of 
knowledge of the facts sought. R. v. Stapylton, 8 Cox C. 
C. 69.

Section 613 of the Code, amended by 56 V. c. 32, is 
somewhat fuller than this, and though the word “count” 
used in that section includes information, see Code, s. 3 (/), 
it is not probable that s. 613 applies to informations or 
complaints.

847. No objection shall bel allowed to any Information, com
plaint, summons or warrant for any alleged defect therein, in 
substance or in form, or for any variance between such informa
tion, complaint, summons or warrant and the evidence adduced 
on the part of the informant or complainant at the hearing of 
such information or complaint.

2. Any variance between the information for any offence or 
act punishable on summary conviction and the evidence adduced 
in support thereof as to the time at which such offence or act 
is alleged to have been committed, shall not be deemed material 
if it is proved that such ’ -formation was, in fact, laid within 
the time limited by law for laying the same.

3. Any variance between the information and the evidence 
adduced in support thereof, as to the place in which the offence 
or act is alleged to have been committed, shall not be deemed 
material if the offence or act is proved to have been committed
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within the Jurisdiction ot the justice by whom the Information 
is heard and determined.

4. If any such variance, or any other variance between the in
formation. complaint, summons or warrant, and the evidence 
adduced in support thereof, appears to the Justice present and 
acting at the hearing to be such that the defendant has been 
thereby deceived or misled, the Justice may, upon such terms as 
he thinks fit, adjourn the hearing of the case to some future 
day. R. S. C. c. 178, s. 28.

When the information charges two offences it is a defect 
in substance within the meaning of this section. Tile 
proper course for the magistrate is to call upon the pro
secutor to elect on which charge he will proceed and to 
amend the information accordingly by confining it to the 
charge which is to be prosecuted. Rodgers v. Richards (1892), 
1 Q. B. 555; 17 Cox C. C. 474.

The information in a prosecution under “ The Canada 
Temperance Act” stated a sale of liquor by the defendant 
on the 2nd March, but the summons stated the sale to have 
been on the 7th April. The evidence proved sales on both 
days, and the conviction was for selling on the 7th April. 
No objection was taken at the trial that the defendant was 
misled by the variance. If such objection had been taken 
the variance might have been amended under a. 116 of the 
Act, and this 847th section was held to cure the defect. 
Ex p. Groves, 26 N. B. R. 437.

In R. v. Cavanagh, 27 C. P. 537, it was held that the 
information might be amended. See Code, as. 3 il and 
629 ; also Crawford v. Beattie, 39 U. C. R. 13, onfe, p. 94. 
But if the information is on oath, it must be resworn. Re 
Conklin, 31 U. C. R. 160; R. v. McNutt, 28 N. S. R. 377, 
and if the objection is taken and noted it is not waived by 
the defendant going to trial, lb.

And it seems that the amendment makes the informa
tion a new one, and that there should be another summons 
if the defendant does not waive it. R. v. Bennett, 3 O. R. 64.

And if there is a time limit to the laying of an informa
tion, as under a. 96 of the R. S. O. c. 245, an amendment
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which would show an offence committed beyond the time 
cannot be allowed. It. v. Hawthorne, 8 Can. C. C. 468.

If the information is not on oath, this 847th section 
would seem to warrant the justice in proceeding to hear a 
charge quite defectively stated, if the evidence showed an 
offence had been committed over which he had jurisdiction, 
without any amendment in terms being made in the informa
tion. The defendant being present, the evidence would 
amount to a charge which he was bound there and then to 
answer, unless the hearing is adjourned by the justice, and 
a conviction valid in form supported by evidence would not 
be liable to be quashed because it varied from the original 
information. I{. v. Bennett, 1 O. R. 445. See s. 882 of Code.

Where the information is for one offence, and where, 
if the defendant appear, the charge against him is for 
another offence, the proceedings are irregular and the con
viction cannot be upheld. Martin v. Pridgeon, 1 E. & E. 
778; Ralph v. Hurrell, 44 L. J. M. C. 145; Mayor Exeter v. 
Heaman, 37 L. T. 535. But such an irregularity may be 
waived. Turner v. Postmastcr-tieneral, 5 B. & S. 756. And 
it seems the proper course for the justices in such a case, 
would be to amend the information.

MANNER OF STATING OFFENCES.

According to the decision in R. v. Cavanagh, 27 C. P. 
537, that the law as to criminal procedure applies to infor
mations in cases of summary convictions, all the provisions 
of that law already given in relation to indictable cases, will 
apply to informations under this Act.

Attention; is called to the form FF in the schedule. It 
will be sufficient if informations state offences in the man 
ner shown in this form. See ante, pp. 61, 64.

WAIVER BY APPEARANCE.

The general rule is that no person can have an order 
or conviction made against him without first being sum
moned and having an opportunity of defence, but his 
appearing will waive the summons. R. v. Smith, L. R. 1
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C. C. K. 110, Palmer v. Guardians (1895), 2 Q. B. Ir. 68fi, 
even where no summons is issued. II. v. Bennett, 3 O. K. 43; 
and it seems that all defects in substance and in form or for 
any variance between the information or complaint or sum
mons and the evidence adduced are waived by appearance 
and defence. H. v. Berry, 8 Cox C. C. 121; Eggington v. 
Pearl, 33 L. T. 428; H. v. Simnionds, 8 Cox C. C. 190; B. 
v. Shaw, 10 Cox C. C. 06.

Appearance will also waive a defect in the service of a 
summons if any. R. v. Doherty, 32 N. S. R. 235; or an 
improper arrest, for it does not go to the jurisdiction. Ex /<. 
Giberson, 34 N. B. R. 538.

But asking an adjournment for the purpose of procur
ing evidence is not necessarily a waiver of a summons or 
notice. R. v. Vrooman, 1 M. L. R. 509. Appearance upon 
an irregular adjournment will be a waiver of the irregularity, 
R. v. Hazen, 20 A. R. 633, 5.

There can, however, be no waiver when the matter is 
one essential to the jurisdiction. R. v. Simmonds, su/irn. 
Gclan v. Hall, 2 H. & N. 3Ï9.

OBJECTIONS, WHEN TAKEN AND CURED.

Every objection to any information, for any defect 
apparent on the face thereof, should be taken before ,the 
magistrate, when the substance of the information is stated 
to the defendant under s. 856 of the Code. If not then 
taken the objection will be waived, and if the objection is 
taken, the magistrate may forthwith cause the information 
to be amended in such particular. See R. v. Cavanagh, 27 
C. P. 537. See ss. 847 and 882 of the Code. Where, there
fore, objection was taken to a conviction for selling liquor 
without license, that the conviction did not name or other
wise describe the person to whom the liquor was sold, 
it was held that the objection should have been made before 
the magistrate, and though a fatal objection, if taken at the 
proper time, it was removed by the delay.

Objections should be distinctly taken at first, for a per
son cannot waive the objection, and renew it when the deci-
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sion is against him. Wakefield v. West Hiding, L. R. 1 Q. B. 
84; see also K. v. Shaw, 11 Jur. N. S. 415.

An information, not under oath, was laid for selling 
liquor without license. The defendant’s counsel appeared, 
however, on the day of trial, and though he raised this ob
jection he did not ask a delay or adjournment. The justice 
then proceeded with the hearing, the defendant’s counsel 
ci oss-cMinined the witnesses, and the justice, upon clear 
proof of the offence charged, convicted the defendant. It 
did not appear that the defendant was in any way misled or 
prejudiced by the alleged defect in the information. Under 
these circumstances it was held that the statute cured the 
defect. H. v. McMillan, 15 N. B. R. 110.

In all cases after judgment given, and in the event of 
an appeal, the appellant will not be allowed to succeed for 
any such variance, unless he proves that the objection was 
made before the justice trying the case, and unless he also 
proves that such justice refused to adjourn, on its being 
shown to him that the person summoned, etc., was deceived 
or misled by the variance. See s. 882 of the Code.

Under the 883rd section the appeal is to be disposed 
of on its merits, notwithstanding any defect of form.

Any objection will be disposed of, if both parties still 
consent to the justice proceeding in the case. R. v. Chel
tenham, 1 Q. B. 467. I

A variance between an information which proceeded in 
the name of “B. and his partners” and an agreement in 
which they were designated as “The R. M. & H. Coal Com
pany” was held not to be such a variance as was calculated 
to deceive the appellant. Whittle v. Frankland, 8 Jur. N. S. 
382; 31 L. J. Q. B. 80.

An information by a person who has no authority to 
make it is the same as no information, and this provision in 
the Act, curing objections for defects in form, must be hold 
te apply only to informations made by persons who have 
authority to make them, and not to give validity to an infor
mation made by a person without any authority. Ex p. 
Eagles, 13 N. B. R. 51. i



SUMMARY CONVICTIONS. 207

A summons under the Canada Temperance Act issued 
by one justice on an information laid before two justices, 
recited the laying of the information “before the under
signed,” and the Court held that though the summons did 
not conform to the facts, yet as the two justices who took 
the information were both present at the hearing, and the 
defendant was convicted on the merits, the objection was 
cured by this section. R. v. Durnion, 14 0. R. 672. See 
also R. v. Green, 12 P. R. 373.

The objection that the defendant 1ms pleaded guilty 
to a defective information is not admissible in view of the 
provisions of this section. R. v. McCarthy, 11 0. R. 657.

When proceedings in the nature of a criminal prosecu
tion are set on foot by a sufficient information laid before 
a magistrate, and he issues a summons on such information, 
the death of the informer causes no abatement of the pro
ceedings. R. v. Truelove, 5 Q. B. D. 336; 14 Cox C. C. 
408; see also R. v Fitzgerald, 29 0. R. 203. It would also 
seem that after laying the complaint, the complainant can
not, by making terms with the defendant, prevent the 
magistrate from going on with the case.

848. A summons may be Issued to procure the attendance, 
on the hearing of any charge under the provisions of this part, 
of a witness who resides out ot the Jurisdiction ot the Justices 
before whom such charge Is to be heard, and such summons and 
a warrant Issued to procure the attendance ot a witness, whether 
In consequence of refusal by such witness to appear In obedience 
to a summons or otherwise, may be respectively served and 
executed by the constable or other peace officer to whom the same 
Is delivered or by any other person, as well beyond as within 
the territorial division of the Justice who issued the same. 51 
V. c. 46, ss. 1 and 3.

This section differs from ss. 580 and 584 of the Code, 
though s. 843 seems to provide the same means of procuring 
witnesses under this part as in the case of a preliminary 
inquiry into an indictable offence.

A. was summoned to appear as a witness for the prose
cution on the trial of an information for a violation of the 
Canada Temperance Act. He was served with the summons
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and paid the regular fees for travel and attendance, but din- 
obeyed the summons and made no excuse. The magistrate, 
before whom the information was laid, issued four warrants 
in succession to have A. arrested and brought before him 
to testify, and adjourned the hearing of the cause from 
time to time for that purpose. A. evaded arrest under the 
first three warrants, but was arrested under the fourth. 
Having escaped, he was re-arrested by defendants, who 
gained access to a house in which he had taken refuge by 
raising a window, and, on refusing to give bail, A. was placed 
in jail. The court held that the laying of the information 
gave the magistrate jurisdiction to go on with the inquiry 
and issue the warrant, even though the Canada Temperance 
Act might not be in force, and, the prosecution being a crim
inal proceeding, the defendants were justified in opening 
the window and entering the house, and in placing A. in 
jail on his refusal to give bail. Messenger v. Parker, 18 
N. S. R. 237.

Witnesses need not be paid in indictable cases, ante, 
p. 96, but under section 848, if the witness is not paid conduct 
money he is not bound to attend. Ex p. Anderson, 34 C. 
L. J. 392. See as to tendering fees. R. v. Clements, 37 
C. L. J. 429.

849. The room or place In which the Justice sits to hear 
and try any complaint or Information shall be deemed an open 
and public court, to which the public generally may have access 
so far as the same can conveniently contain them. R. S. C. c. 
178, s. 33.

The case is different where the justice is merely holding 
a preliminary inquiry. See Code, s. 586 (d).

It is not probable that s. 550 of the Code as amended 
by 57 & 58 Vic. c. 58 and 63 & 64 Vic. c. 46 applies to 
summary cases. •

850. The person against whom the complaint Is made or 
Information laid shall be admitted to make his full answer and 
defence thereto, and to have the witnesses examined and cross- 
examined by counsel or attorney on his behalf.
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2. Every complainant or informant in any such case shall be 
at liberty to conduct the complaint or Information, and to have 
the witnesses examined and cross-examined, by counsel or 
attorney on his behalf. R. S. C. c. 178, ss. 34 and 36.

A married woman accused of selling liquor without 
license tendered herself as a witness, and the magistrate 
stated that in view of the evidence adduced by the prosecu
tion a denial by the defendant under oath would not alter 
his opinion of her guilt, upon which her counsel did not 
further press for her examination. The husband was then 
examined and it was held that there was no denial of the 
right of the defendant to make full answer and defence. 
It. v. McGregor, 26 O. R 115.

When the charge is for selling intoxicating liquors 
contrary to the Canada Temperance Act between certain 
dites named in the information and at the hearing a num
ber of witnesses testify to several violations between those 
dates, the magistrate is not bound before hearing the evi
dence for the defence to inform the defendant upon whose 
evidence or for what sale he proposed convicting where he 
does inform the defendant that evidence must be adduced 
in answer to the whole case, ft p, Armstrong, 31 N. B. 
B. 411.

At the close of the case for the prosecution the defend
ant, although informed by the magistrate that hq must 
rebut the case made, declined to call witnesses, and the 
magistrate then stated that he would reserve his decision 
and adjourned the ease to a subsequent day. The defendant 
asked to put in evidence at the adjournment, but the mag
istrate refused, and it was hell that so doing was discre
tionary and not ground for quashing the conviction. Ib.

This right of defence extends to the cross-examination 
of witnesses for the prosecution, and to the examination of 
a sitting magistrate as to his interest in the prosecution, 
hut not to the extent of compelling the prosecution to dis
close the sources of their information. In a prosecution 
under the “Canada Temperance Act” it was claimed that C. 
and M. were members of an association for the enforcement

U
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of the Act, and that they were instrumental in laying the 
charge and selecting the magistrates, and that one of the 
magistrates hearing the case was also a member of the asso
ciation and had been present at a meeting thereof. At the 
hearing S. the License Inspector, who had laid the informa
tion, gave evidence in support of the charge. On cross- 
examination by the defendant, he was asked whether the 
License Commissioners were consulted before laying the 
charge ; whether he laid it of his own accord or had con
sulted with any person outside of the Commissioners, and 
his reason for suspecting and believing that liquor was sold, 
etc. Whom did he see before laying the information ? Did 
he see the magistrate or C. or M. ? Had C. and M. anything 
to do with the selection of the magistrates ? The magis
trates ruled that he was not bound to answer these ques
tions, and he refused to do so. One of the magistrates was 
called as a witness for the defence with a view of showing 
his interest, but he refused to be sworn or to give evidence. 
It was held that the justices properly refused to allow the 
disclosure of the sources of information on which the com
plaint was founded; but by their refusal to allow the cross- 
examination of S. in reference to his communication with 
one of the magistrates and the other alleged members of 
the association, and in refusing to allow the magistrate to 
be sworn as a witness, the defendant was deprived of his 
right of making full defence under this section. K. v. 
Sproule, 14 O. R. 375.

Under the English Act worded the same as this, it was 
held that an inspector of the society for prevention of 
cruelty to animals who was not a solicitor or a counsel, but 
who had preferred an information and complaint before the 
court of summary jurisdiction against a person for cruelty 
to animals had a right to appear on behalf of such society 
and to examine and cross-examine witnesses on the hearing 
of such information. Duncan v. Toms, 56 L. J. M. C. 81; 
16 Cox C. C. 267. See, however, the cases referred to, 
ante, p. 103. |

851. Every witness at any hearing shall be examined upon 
oath or affirmation, and the justice before whom any witness
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appears for the purpose of being examined shall have full power 
and authority to administer to every witness the usual oath or 
affirmation. R. 8. C. c. 178, s. 47.

In the case of a preliminary inquiry on a charge for 
carnally knowing a girl under fourteen, and in certain other- 
cases witnesses of tender years may give evidence not on 
oath. See Code, s. 685. See also 56 V. c. 31, s. 25, as to the 
evidence of a child of tender years. The defendant and his 
wife are both competent to give evidence, lb. s. 3.

Where magistrates first took the examination of wit
nesses not on oath, in support of a conviction, and after
wards swore them to the truth of their evidence, the court 
expressed its disapprobation of the practice. R. v. Kiddy, 
4 D. & R. 734

852. If the Information or complaint In any case negatives 
any exemption, exception, proviso or condition In the statute on 
which the same Is founded It shall not be necessary for the 
prosecutor or complainant to prove such negative, but the defend
ant may prove the affirmative thereof In his defence If he wishes 
to avail himself of the same R. 8. C. c. 178, s. 38.

Where there is an exception in the statute on which the 
information is laid, the information or complaint should 
negative the exception; in such case it is not necessary that 
proof thereof should be adduced by the informant or com
plainant, but if the information does not negative the ex
ception, and there is no evidence to prove the negative, the 
conviction will be invalid. R. v. Mackenzie, 6 0. R. 165.

There is a provision in the R. S. C. c 131, s. 20, respect
ing trade unions that exceptions, etc., need not be specified 
in the information, but may be proved by the defendant, 
but if specified and negatived in the information no proof 
shall be required on the part of the informant or prosecutor.

883. In case the accused does not appear at the time and 
place appointed by any summons Issued by a Justice on Informa
tion before him of the commission of an offence punishable on 
summary conviction then, If It appears to the satisfaction of the 
justice that the summons was duly served a reasonable time 
before the time appointed for appeal ance, such Justice may pro
ceed ex parte to hear and determine the case In the absence of
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the defendant, as fully and effectually, to all Intents and pur
poses, as If the defendant had personally appeared In obedience 
to such summons, or the Justice may, If he thinks fit, Issue his 
warrant as provided by section five hundred and sixty-three of 
this Act and adjourn the hearing of the complaint or Information 
until the defendant Is apprehended. R. 8. C. c. 178, s. 39; 66 
V. c. 32.

See R. v. McDonald, 24 N. S. R. 44. See the Public 
Health Act, R. S. 0. c. 248, as to proceedings without sum
mons; also White v. Redfem, 6 Q. B. D. 15; see, however, 
Wayne v. Thompson, 15 Q. B. D. 342.

The offence which the magistrate may determine ex parle 
is the one which the party has been summoned to answer, 
not a new one altogether. If, for instance, the charge is of 
selling liquor illegally, he cannot be convicted of the sepa
rate offence of keeping liquor for sale, though in the defend
ant’s absence formal amendments may be made in respect 
of the charge as originally laid. Ex p. Doherty, 33 N. B. 
R. 15.

Where there is no service of the summons and no ap
pearance in person or by counsel, a conviction will Be 
quashed. R. v. Zickrick, 11 M. L. R. 452, and it is clear 
that the justice cannot proceed ex parte until there is proof 
of the service of the summons. See R. v. Evans, 1 L. M. 
& P. 357; 19 L. J. M. C. 151. R. v. Farmer (1892), 1 Q. B. 
037; 17 Cox C. C. 413.

This section does not authorize the justice to proceed 
in the absence of the defendant where he is in jail to the 
knowledge of the justice in a building convenient to the 
ceurt. Where the defendant’s counsel asks for his pro
duction, under such circumstances the justice should adjourn 
the trial to give defendant time to apply for a habeas corpus. 
Ex p. Belyea, 31 N. B. R. 76.

The hearing may be adjourned from time to time under 
this section though the accused be not present, if the magis
trate have taken the regular proceedings for getting him 
there. See Proctor v. Parker, 12 M. L. R. 528; 3 Can. C. 
C. 374. The justice is not bound to adjourn to give an
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opportunity to get counsel. It is in his discretion under all 
the circumstances. R. v. Biggins, 5 L. T. 605.

As to the interpretation of the words “if he thinks lit,” 
see R. v. Adamson, 1 Q. B. D. 201; R. v. Boteler, 4 B. & 
S. 959. .1

REASONABLE NOTICE BEFORE TRIAL.

Under this section there must be evidence that a rea
sonable time has elapsed between the service of the summons 
and the day appointed for the hearing. A summons was 
issued for selling liquor contrary to the “Canada Temperance 
Act,” which was served by leaving it with the defendant’s 
wife at his hotel, on the 20th March, requiring him to ap
pear on the 22nd. The defendant did not appear at the time 
and place mentioned in the summons, and on the constable 
proving on oath the manner in which the summons had 
been served, the magistrate proceeded ex parle to hear and 
determine the case, and convicted defendant of the offence 
charged, and imposed a fine. At the time of the service of 
the summons the defendant was absent in the States at a 
trial, and there was no evidence that his wife was informed 
by the constable of the purport of the summons, while de
fendant stated that he knew nothing of the matter until 
four or five days after the conviction had been made^ when 
he received a letter from his wife stating that some magis
trate’s papers had been left for him at the hotel. The court 
quashed the conviction as being made without jurisdiction 
in the absence of evidence showing that a reasonable time 
for appearance had been given to the defendant. R. v. 
Maybee, 17 O. R. 194. The court expressed the opinion 
that R. v. Ryan, 10 0. R. 254, was erroneously decided; at 
nil events it does not apply since the words “upon the party” 
have been omitted from the statute.

To force on the trial of a case without giving the de
fendant time to prepare his defence, is contrary to natural 
justice, and the conviction will be set aside. In one case 
a summons was served about 1 p.m. on the 21st of Septem
ber, calling upon the defendant to appear at 8.30 a.m. on the
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22nd, and on the latter day, at 8.15 a.m„ two other sum
monses for similar offences were served requiring the de
fendant to appear before the magistrate at 9 am. on the 
day of service. When the court met, the first case was par
tially gone into, and before it was closed the prosecutor 
asked the magistrate to take up the second and third cases. 
The defendant stated that he had not understood what the 
second summonses meant, as he was served while in the act 
of leaving home to attend to the first case, and by advice of 
counsel he refused to plead. The magistrate entered a plea 
in each case of not guilty and went on with both cases. The 
defendant and his counsel were in court all the time await
ing completion of the evidence in the first case, but refused 
in any way to plead or take part in the second and third 
cases, or to ask adjournment thereof. The magistrate, after 
taking all the evidence therein, at request of defendant 
adjourned the first case, and in the second and tliird cases 
convicted the defendant. It was shown by affidavit that the 
magistrate was willing, had the defendant pleaded, to 
adjourn after taking the evidence of the witnesses present. 
The court held that the proceedings were contrary to natural 
justice, as the summonses were served almost immediately 
before the sittings of the court, which defendant had already 
been summoned to attend, and the convictions were quashed 
with costs against the complainant. R. v. Eli, 10 O. R. 72Î.

Where a defendant has had a proper opportunity to 
appear, he cannot defeat the ends of justice by refusing to 
attend the hearing. A defendant summoned for selling 
liquor contrary to the “ Canada Temperance Act,” appeared 
with his counsel at the hearing, and pleaded not guilty, 
when evidence was given for the prosecution justifying a 
conviction, but at the defendant’s request an adjournment 
was granted. At the adjourned hearing, at which neither 
defendant nor his counsel appeared, evidence was given of 
the service of the summons, and of the facts that transpired 
at the former hearing, and two prior convictions were put 
in and the identity of the defendant proved, it was held 
that the defendant had a sufficient opportunity to defend.
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and might be convicted in his absence. R. v. Kennedy, 17 
O. B. 159. i

884. If, upon the day and at the place so appointed, the 
defendant appears voluntarily In obedience to the summons In 
that behalf served upon him, or Is brought before the Justice 
by virtue of a warrant, then. If the complainant or Informant, 
having had due notice, doee not appear by himself, his counsel 
or attorney, the Justice shall dismiss the complaint or Informa
tion unless he thinks proper to adjourn the hearing of the same 
until some other day upon such terms aa he thinks Ht R. 8. C. 
c. 178, ». 41.

To facilitate proof, the notice under this section should 
le in writing.

See s. 873 of the Code as to the recovery of costs against 
the prosecutor, also s. 868.

865. If both part'es appear, either personally or by thetr 
respective counsel or attorneys, before the Justice who Is to hear 
and determine the complaint or Information such Justice shall 
proceed to hear and determine the same. R. 8. C. c. 178, s. 42.

If, after the issue of the summons, and before the day 
appointed for the hearing by the justice, the parties com
promise the matter and inform the justice thereof, the jus
tice has still jurisdiction to convict, and may, on taking the 
evidence in the case, legally adjudicate thereon notwith
standing the compromise. R. v. Justice Wiltshire, 8 L. T. 
242. See also R. v. Truelove, 14 Cox C. C. 408.

Under this section, in all cases of offences punishable 
on summary conviction, the defendant may be represented 
on the hearing by counsel or attorney, and the actual per
sonal presence of the defendant is not required. Bessell v. 
Wilson, 1 E. & B. 489-500; 17 J. P. 567.

It is optional with the defendant to send a solicitor to 
appear for him. Ib. See also section 857. In the case of 
corporations, the regular practice is to appear by attorney. 
Code, s. 635.

A defendant not present at the trial, but represented 
by attorney, may be convicted of a third offence under “The 
Canada Temperance Act” Ex p. Grieves, 29 N. B. R. 543.
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An attorney authorized to appear and defend cannot 
plead guilty so as to authorize a conviction without evidence 
when the defendant is absent. Ex ». Erickson 31 N B It 
296.

See B. v. Edgar, 17 0. B. 188. Ex p. Gale, 35 C. L. J.
464.

856. If the defendant is present at the hearing the sub
stance of the Information or complaint shall be stated to him, 
and he shall be asked if he has any cause to show why he should 
not be convicted, or why an order should not be made against 
him, as the case may be.

2. It the defendant thereupon admits the truth of the Infor
mation or complaint, and shows no sufficient cause why he should 
not be convicted, or why an order should not be made against 
him, as the case may be, the Justice present at the hearing shall 
convict him or make an order against him accordingly.

3. If the defendant does not admit the truth of the Informa
tion or complaint, the Justice shall proceed to inquire Into the 
charge and for the purposes of such inquiry shall take the evi
dence of witnesses both for the complainant and accused In the 
manner provided by Part XLV. in the case of a preliminary 
inquiry: Provided that the prosecutor or complainant is not 
entitled to give evidence In reply, it the defendant has not 
adduced any evidence other than as to his general character; 
provided further, that In a hearing under this section the wit
nesses need not sign their depositions. R. 8. C. c. 178, ss. 43, 
44 and 45.

As ta the manner of taking the evidence in the case of 
a preliminary inquiry, see s. 590 of the Code, ante, p. 107.

The statement of the accused, form T, is not taken in 
the case of summary proceedings.

The admission referred to in sub-section 2 of section 
856 should not only agree with the charge, but should con
tain an admission of such facts as amount to the complete 
offence complained of, for the confession only admits the 
charge, not the legal effect of it

Where a defendant submits to examination before a 
magistrate, it is too late afterwards to object to its propriety, 
but such appearance and examination will not give jurisdic
tion where there is otherwise none. B. v. Bamsay, 11 O. B. 
210.
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It is the duty of the magistrate to take the examina
tion and evidence in writing. See R. v. Flannigan, 32 U. 
C. R. 593-599. Code, s. 590, s.-s. 3.

Under this section the prosecutor or complainant has 
no right to go into evidence in reply, unless the defendant 
has examined witnesses other than as to his general charac
ter. See Code; s. 676.

The plain rule is that witnesses for the defence, in the 
absence of any provision expressly taking away the right to 
examine them, arc admissible as a matter of unquestionable 
right. Re Holland, 37 U. C. R. 214. See also R. v. Washing
ton, 46 U. C. R. 221; R. v. Sproule, 14 O. R. 375. See 56 
V. c. 31.

The refusal to admit material evidence when tendered 
by the defendant will be good ground for quashing a con
viction. Thus where a by-law prohibited the beating of 
drums or other unusual noises on the streets, and the con
viction was for beating a drum simply, it was held that 
evidence should have been given by the prosecution showing 
that the beating of a drum produced an unusual noise, and 
a refusal to admit evidence on the part of the defendant 
showing that the noise was not unusual, was a good ground 
on which to quash the conviction. R. v. Nunn, 10 P. R. 395. 
See also R. v. Meyer, 11 P. R. 477.

887. Before or during the hearing of any Information or 
complaint the Justice may In his discretion adjourn the hearing 
of the same to a certain time or place to be then appointed and 
stated in the presence and hearing of the party or parties, or of 
their respective solicitors or agents then present, but no such 
adjournment shall be for more than eight days.

2. If, at the time and place to which the hearing or further 
hearing Is adjourned, either or both of the parties do not appear, 
personally or by his or their counsel or solicitors respectively, 
before the Justice or such other Justice as shall then be there. 
Ihe Justice who Is then there may proceed to the hearing or 
further hearing as if the party or parties were present.

3. If the prosecutor or complainant does not appear the Jus
tice may dismiss the Information, with or without costs as to 
him seems at.

4. Whenever any Justice adjourns the hearing of any case 
he may suffer the defendant to go at large or may commit him
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to the common jail or other prison within the territorial divi
sion tor which such Justice Is then acting, or to such other sate 
custody as such Justice thinks lit, or may discharge the defendant 
upon his recognisance, with or without sureties at the discretion 
of such Justice, conditioned for his appearance at the time and 
place to which such hearing or further hearing Is adjourned.

6. Whenever any defendant who Is discharged upon recogniz
ance, or allowed to go at large, does not appear at the time 
mentioned in the recognisance or to which the hearing or further 
hearing Is adjourned, the Justice may Issue his warrant for his 
apprehension. R. 8. C. c. 178, ss. 48, 49, BO and 61.

Adjournments may be made in the absence of the parties. 
They are only required to be stated in the hearing of those 
parties’ solicitors or agent who are in fact present. Proctor 
v. Parker, 12 M. L. R. 528; 3 Can. C. C. 374.

No inference as to the actual number of adjournments 
can be drawn from the statements of some. lb. The magis
trate has a discretionary power to adjourn notwithstanding 
arrangements between the parties or their attorneys. Ex p. 
Daigneault, 3 Q. P. R. 128.

When an adjournment takes place the justice is not 
bound to resume at the hour to which he adjourned. He may 
wait for the prosecutor though the defendant’s counsel be 
there. Ex p. Card, 34 N. B. R. 11. In this case the latter 
was presen; a few minutes before the case was called but 
refused to wait. So on resuming the justice may adjourn 
to a later hour on the same day without proof of the ser
vice of the summons where the case is not gone into. R. v. 
Wipper, 37 C. L. J. 427 ; 5 Can. C. C. 17. It will be suEcient 
to prove the service when the case is proceeded with. Ib.

After adjournment to a fixed day the hearing may pro
ceed in the defendant’s absence. Denault v. Robida, 10 Q. 
S. C. 199.

The power to adjourn the court when necessary was not 
given by this section, because that is a power incident to 
every court. Its object was to limit the power of adjourn
ment to a certain number of days. But a justice has pow. r 
to make several adjournments of a hearing before him



SUMMARY CONVICTIONS. 219

«tending in the aggregate over eight days, provided no one 
adjournment exceed» that period. Ex p. Welsh, 28 N. B. R. 
214.

ADJOURNING TO GIVE JUDGMENT.
Ae there is inherent power by common law for the 

magistrate to adjourn, the section cannot be interpreted to 
mean more than it says. The section prohibits only the 
adjournment of the hearing, and does not prevent the 
adjournment of the adjudication or determination of the 
charge after the hearing is completed, which may be for 
more than eight days. Justices are not obliged to fix the 
fine or punishment at the instance of conviction, but may 
take time either for the purpose of informing themselves 
as to the legal penalty, or the amount proper to be imposed, 
or taking advice as to the law applicable to the case. R. v. 
Hall, 12 P. B. 142; R. v. Alexander, 17 O. R. 458. It has 
been held, however, that this time must not exceed eight 
days. Re Cairns, 3 Q. P. R. 25 ; and that sentence on a day 
to which the hearing was not adjourned is illegal. Therrien 
v. McEachren, 4 Rev. de. Jur. 87.

So if judgment is reserved and there is no adjournment 
to any stated time, judgment without notice to the defend
ant is illegal. R. v. Mitchell, 17 C. L. T. Occ. N. 352.

In fact the justice cannot adjourn the case without 
naming a day certain for the giving of judgment. The 
defendant is entitled to be present when judgment is given 
for the purpose of protecting his rights. Where a justice 
adjourned without day, stating in the presence of all parties 
that he would make up his judgment and notify the parties 
affected, which he did in time for an appeal from the con
viction, the course was held to be illegal and the conviction 
was quashed. R. v. Morse, 22 N. S. R. 298. See also R. v. 
Quinn, 28 0. R. 244; R. v. Hall, 8 0. R. 407.

If the defendant’s counsel appear for the purpose of 
objecting to the service of the summons and then leave the 
court, the magistrate may adjourn the proceedings after 
taking the evidence and convict on the day to which the 
adjournment was made. R. v. Doherty, 32 N. S. R. 235.
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On the trial of an offence under the “ Liquor License 
Act ” in Nova Scotia the justice, at the close of the evidence 
adjourned to no particular day for the purpose of giving 
judgment. On a subsequent day he gave notice in open 
court that he would give judgment on the following day. 
The defendant appearing on the day named for judgment 
was called and examined as to a previous conviction, but his 
solicitor was not present. Judgment was then given con
victing for a subsequent offence. The conviction was held 
illegal under s. 47 of c. 103 of the R. S. N. 8. (which is some
what similar to this 857th section of the Code), because the 
hearing being closed there could not be an adjournment for 
further evidence, and also because defendant should have 
been first found guilty of the subsequent offence and then 
only asked as to the previous conviction. R. v. Gough, 22 
N. S. R. 516; R. v. Grant, 30 N. S. R. 368.

Where a case before the Recorder’s Court was adjourned 
to a stated day and hour, a judgment and conviction pro
nounced against the defendant in the absence of his wit
nesses and of his counsel who had obtained the adjourn
ment is null and void. Martin v. DeMoutigny, 4 Mont. 
S. C. 53.

Where a magistrate had a commission as a police magis
trate for the county of Halton, and an independent and 
subsequent commission for the town of Oakville, and he took 
the information and part of the evidence at Georgetown 
and then adjourned to Oakville, and subsequently from Oak
ville back to Georgetown, where he adjudicated upon the 
evidence and made the conviction. The court held that the 
magistrate had jurisdiction to sit in Oakville under his com
mission as police magistrate for the county, and he conse
quently had jurisdiction to adjourn as he did. R. v. Clark, 
15 O. R. 49.

An adjournment to Tuesday, the 28th, when it was in 
fact the 29th, and a conviction on that day was held good. 
Ex p. Rayworth, 34 C. L. J. 44.

Where a defendant appears in answer to a summons for 
an offence punishable on summary conviction, and after the 
evidence taken and before judgment or sentence, forcibly
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or voluntarily leaves the court, the justices may adjourn, and 
at the adjourned sitting of the court, if the defendant do 
not appear, may in his absence convict him of the offence 
with which he was charged. R. v. Justices, Carrick-on-Suer, 
1C Cox C. C. 571 ; R. v. Doherty, 32 N. S. R. 235.

ADJOURNMENT FOR EIGHT DAYS.

In reference to the provisions of this section care should 
be taken that the adjournment is not for more than eight 
days. If such adjournment is made, the magistrate would 
not have jurisdiction to proceed at the adjourned hearing, 
and a conviction made then would be quashed R. v. French. 
13 O. R. 80. But it would seem this is the rule only 
where the defendant does not ask the adjournment and does 
not appear at the adjourned hearing. The provision is a 
matter of procedure and may be waived. R. v. Hazen, 20 
A. R. 633. Where an adjournment longer than the pre
scribed period was made at the request of the defendant, 
who afterwards attended on the resumed proceedings, taking 
his chance of securing a dismissal of the prosecution, and 
urging that on the evidence it ought to be dismissed, it was 
held that the defendant had estopped himself from object
ing afterwards that such subsequent proceedings were illegal 
by reason of the adjournment. R. v. Heffernan, 13 0. 
R. 616. If the defendant’s appearance without summons 
will authorize his conviction, because he submits to the juris
diction, there can be no reason why his appearance at the 
adjournment would not also give jurisdiction; and in Mani
toba it has been held that the absence of a formal adjourn
ment of the proceedings before a magistrate may bo waived 
by a subsequent appearance. Re Bibby, 6 M. L. R. 472.

So if the adjournment is for four weeks or any period 
longer than eight days. R. v. Hall, 8 0. R. 407.

Under the former statute the adjournment could not 
be for more than “one week,” instead of eight days. A 
week was held to be a period of seven days computed from 
and exclusive of the day of adjournment, and including the 
whole of the last of the seven days, that is up to midnight,
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*0 that if the adjournment were actually made at 0 p.m., 
the fact that the court did not ait to 6.30 p.m. on the laat 
day to which the hearing was adjourned, would not make 
any difference. R. v. Collins, 14 0. R. 613.

Where none of the adjournments are for more than 
eight days, it is immaterial that the whole exceed a month, 
and it seems the Act is,not intended to prevent more than 
one adjournment. At all events a witness regularly sum
moned to attend the trial could not take advantage of this 
objection. Messenger v. Parker, 18 N. S. R. 237.

If justices of the peace adjourn their proceedings to a 
day subsequent to the repeal of an Act of Parliament, under 
which they act, their jurisdiction will cease. R. v. Loudin, 
3 Burr. 1466.

Information having been laid before the defendant, a 
justice of the peace, against the plaintiff, he issued a sum
mons and copy, but the copy was defective in not containing 
the return day. The constable made oath before the jus
tice that he had served a true copy of the summons, where
upon the plaintiff not appearing at the return, the defend
ant issued the warrant in form G in the statute, for the 
plaintiff’s arrest. On being brought before the defendant 
the plaintiff refused to enter into a recognizance, though 
the justice offered to take his own recognizance. The jus
tice thereupon by warrant, remanded the plaintiff to the 
’’common jail at Kingston,” King’s county, for five days, 
from which he was discharged by a judge’s order. An Act 
had just been passed, not known to the defendant, removing 
the shire town from Kingston, and making the common 
jail of St. John or Westmoreland the common jail of Kings. 
The court held that the justice was not liable in the absence 
of malice or want of reasonable and probable cause, and that 
the plaintiff's imprisonment was legal as a remand for safe 
custody under this section of the statute. Birch v. Perkins, 
16 N. B. R. 327.

The commitment, therefore, under s.-s. 4 of this 857th 
section, need not necessarily be to the common jail of the 
county for which the justice acts. It may be to “ such other 
safe custody ” as the justice may think fit. 11.
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888. The Justice, having heard what each party has to say, 
and the wltneeaee and evidence adduced, shall consider the whole 
matter, and, unless otherwise provided, determine the same and 
convict or make an order against the defendant, or dismiss the 
Information or complaint, aa the case may be. R. 8. C. c. 178,

Justices of the peace have no jurisdiction to convict 
summarily at common law in any case, but in all cases a 
direct legislative authority must be shown or the convicts n 
will be illegal. Bross v. Huber, 18 U. C. R. 286. See also 
Fergusson v. Adams, 5 U. C. R. 194; R. v. Carter, 6 O R. 051.

The jurisdiction of justices to hear and determine 
offences summarily is entirely given by the statutes creating 
the offence. Although owing to some omission in the statute, 
summary jurisdiction may not be expressly given, the jus
tices may still proceed when it may reasonably be implied 
from the rest of the statute, that such jurisdiction was 
intended to be given to them. Cullen v. Trimble, L. R. 7 
Q. B. 416; Johnson v. Colam, L. R. 10 Q. B. 544.

Justices may take into consideration facts within their 
own knowledge. Short v. Robinson, 19 Cox C. C. 243; R. v. 
Field, 64 L. J. M. C. 158.

But in R. v. Herrell, 12 M. L. R. 198, the court ruled 
otherwise, and we would advise justices to proceed on the 
evidence alone.

The justice is not bound to adjudicate, though some evi
dence has been heard. He may allow a withdrawal of the 
charge and refuse a certificate of dismissal under s. 862, even 
when another information covering the same offence is pro
ceeding against the same defendant. Ex p. Wyman, 5 Can. 
C. C. 58.

In summary proceedings the justice is substituted for 
a jury, and it is sufficient to authorize a conviction that there 
is such evidence before the magistrate as might in an action 
or on an indictment be left to a jury, and the court will 
not, when the conviction is brought before it, examine 
further to see whether the conclusion drawn by the magis
trate be or be not the inevitable conclusion from the evi
dence. R. v. Alexander, 17 O. R. 458.
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The defendant who was summoned to appear before 
the police magistrate on April 14th at F., for unlawfully 
selling liquor contrary to the “ Canada Temperance Act,” 
instructed C. to go to W. where the police magistrate resided, 
to try and arrange the matter by paying such sums as should 
be demanded by the magistrate. On April 13th, C. went to 
W. and settled the case by paying $55, and at the same time 
C., without authority and without the paper having been 
read to him, signed in defendant’s name as his agent an 
endorsement on the information, which stated that the 
information had been read over to the defendant, who 
pleaded guilty to the same. On April 14th, the police magis
trate at W., without holding any court or calling any wit
nesses in support of the charge and without defendant being 
present, convicted him of the offence charged and fined him 
$50 and costs, drawing up a formal conviction, which was 
returned. Subsequently he returned another conviction for 
the same offence, reciting that the conviction was made on 
April 14th at F. by defendant admitting the charge. The 
court held that under these circumstances there could be no 
conviction and that it must be quashed. B. v. Edgar, 17 0. 
H. 188.

889. It the Justice convicts or makes an order against the 
defendant a minute or memorandum thereof shall then be made, 
for which no fee shall be paid, and the conviction or order shall 
afterwards be drawn up by the justice on parchment or on paper, 
under his hand and seal, in such one of the forms of conviction 
or of orders from W to AAA inclusive in schedule one to this 
Act as Is applicable to the case or to the like effect. R. S. C. 
c. 178, s. 63.

Under the B. S. C. c. 1, s. 7 (44), wherever forms arc 
prescribed slight deviations therefrom not alfccting the sub
stance or calculated to mislead shall not vitiate them.

Where an Act of Parliament gives the form of convic
tion for an offence prohibited by the Act, that form must 
be followed, and a warrant granted on a conviction drawn 
up in any other form is illegal, and the justice and those 
acting under it are trespassers. Dawson v. Gill, 1 East G4 ; 
Goss v. Jackson, 3 Esp. 198. It is in general sufficient if a
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conviction follows the forms set out in the statutes, for the 
forms are intended as guides to justices, and otherwise they 
would prove only snares to entrap persons. B. v. Shaw, 23 
U. C. B. 616; Beid v. McWhinnie, 27 U. C. B. 269; Ex p. 
Eagles, 13 N. B. B. 51; Moore v. Jarron, 9 U. C. B. 233; 
B. v. Strachan, 20 C. P. 182; Moffatt v. Barnard, 24 U. C. B. 
498. See Code, s. 982.

The addition of statements not showing the want of 
jurisdiction does not invalidate it. Proctor v. Parker, 12 M. 
L. B. 528; 3 Can. C. C. 374.

In some eases, however, the form must be altered in 
order to bring the description of the offence within the 
statute on which it is founded, for it is a rule that where a 
statute gives a form of conviction, not fully describing the 
offence, the conviction nevertheless must fully describe it. 
In that part, however, which awards the penalty, or the like, 
the form may be followed, even although it does not strictly 
comply with the requirements of the Act. B. v. Johnson, 
8 Q. B. 102.

Such alterations also as are requisite to render the form 
applicable to the special circumstances of the case may be 
made, and indeed in all cases if the form is substantially 
pursued, or if equivalent language be used, it is no objec
tion that it has not been followed verbatim. Be Boothroyd, 
15 M. & W. 1.

This section docs not render the use of the forms com
pulsory, and if the conviction contains everything required 
by the form given, it will not be vitiated by unnecessarily 
stating more than is required. Thus, if in addition to the 
form, it set out the information, summons, appearance and 
names of witnesses. B. v. Jefferies, 4 T. B. 768 ; B. v. Grant, 
30 N. S. B. 368.

Where none of the forms are strictly applicable, the 
magistrate may adopt a form which carries out the sentence 
he has a right to impose. Ib.

Any defect in the manner of stating that which is in 
itself surplusage, does not vitiate the rest which is sound. 
B. v. Jefferies, su pro.

r.a.a. IS
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In the use of the forms of conviction given by this Act, 
it must be remembered that they are applicable to all pre
vious penal statutes, whether they contain particular forms 
of convictions or orders or not, and to all subsequent statutes 
not containing particular forms of convictions or orders. 
Ex ». Allison, 10 Ex. 561; R. v. Hyde, 21 L. J. M. C. 94; 
7 E. & B. 859.

If by any subsequent statute a particular form be pre
scribed as indispensably necessary, such provision must be 
strictly complied with. R. v. Jefferies, 4 T. It. 769.

A conviction in the form WW of the Code is not 
bad because it also contains recitals showing certain 
adjournments of the hearing before the justice, but not 
showing any for a longer period than eight days under s. 
857, or the day of the first hearing, or anything from which 
an inference as to the actual number of adjournments could 
be drawn, although more than three months had elapsed 
from the issue of the summons to the conviction. Proctor 
v. Parker, 12 M. L. R. 528; 3 Can. C. C. 374.

The omission of the words “ for his said offence ” from 
the part of the conviction adjudging the penalty for selling 
liquor contrary to the “ Canada Temperance Act ” does not 
render the conviction invalid though they are in the form 
VV. At most the omission is a defect of form and the con
viction may be amended under ss. 117 and 118 of the Act. 
Ex p. Laughey, 28 N. B. R. 656.

Where a form of conviction is not sanctioned by any 
statute, it must be legal according to the principles of the 
common law, and a conviction which did not express that 
the party had been summoned, nor that he appeared, nor 
that the evidence was given in his presence, cannot be sup
ported. Moore v. Jarron, 9 U. C. R. 233. But where the 
general form of conviction prescribed by this section is used, 
it is clearly not necessary to show that the defendant was 
summoned or heard or any evidence given. R. v. Caister, 
30 U. C. R. 247.

Where there is a discrepancy between the body of an 
Act and a form in the schedule, the plain words of the
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former should govern, and therefore a conviction under sec
tion 50 of the “ Manitoba Liquor License Act,” 1880, is 
good, though it does not direct distress previous to impris
onment, section 77 which imposes the penalty containing 
no reference to a prior distress. R. v. Grannis, 5 M. L. It. 
153. See also R. v. Starkey, 7 M. L. R. 43.

BLANKS IN CONVICTION.
The blanks in the form of a conviction for a penalty 

and costs to be levied by distress, and in default of sufficient 
distress by imprisonment, are to be filled up as follows:—

1. The name of the Province and territorial division 
within which the conviction was rendered.

2. The date of the conviction, giving the day, month, 
and year in full, without using figures.

3. The place where the conviction was so rendered, 
showing also the territorial division within which the said 
place is situate.

4. The name, residence, and occupation of each of the
defendants. If there are two or more offenders they can
not be described as A. and company. R. v. Harrison, 8 T. 
R. 508. Each person must be specifically named. He Mc
Donald, 34 C. L. J. 475. (

5. The number of the justices convicting.
6. The statement of the offence.
These blanks should be filled up before signature; but if 

not it will be a mere irregularity. Bdtt v. Ackroyd, 28 L. 
J. M. C. 207.

PLACE FOR WHICH JUSTICE ACTS.
The place for which the justice acts must be shown, 

and it must be alleged that the offence was committed within 
(he limits of his jurisdiction, or facts must be stated which 
give jurisdiction beyond those limits. See R. v. Young, 5 
O. R. 184 (a), 400. R. v. McGregor, 26 O. R. 115; R. v. 
Akerman, 1 B. C. R. 255.

But alleging the act to be done at a certain place in 
the township of A. is sufficient, if a public statute shows
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that that township is within the county for which the jus
tice is appointed. R. v. Shaw, 23 U. C. R. 610. See also 
Ex p. Macdonald, 27 S. C. R. 683; 29 N. S. R. 160; R. v. 
Edwards, 1 East, 278; R. v. Hazel, 13 East, 139; R. v. 
Young, 7 O. R. 88.

When by special statute jurisdiction is given to jus
tices of the territorial division within which an offender is 
found, the offence having been committed in another terri
torial division, in addition to setting out the place where 
the offence is committed, it is necessary to set out the fact 
of his having been found at some place within the terri
torial division of th« convicting justice. Re Peerless, 1 Q. 
II. 143.

An information described the parties as of the town
ship of East Whitby, and it had “County of Ontario” in the 
margin. It alleged that they kept a house of ill-fame, but 
it did not in so many words allege that they did so in the 
township of East Whitby or in the county of Ontario in 
which the township was. The evidence, however, showed 
that the house was in East Whitby, in which the justices 
had jurisdiction, and this was held sufficient. R. v. Wil
liams, 37 U. C. R. 540.

A conviction stated the offence to have been committed 
in the county of Norfolk. The information charged the 
offence as in the municipality of North Cypress, in the 
county of Norfolk, in the Province of Manitoba. By statute 
it appeared that the municipality of North Cypress was in 
the county of Norfolk. There was no affidavit denying 
that the magistrate had jurisdiction, and the court held 
untenable an objection that no offence within the Province 
had been shown. Re Bibby, 6 M. L. R. 472.

A conviction for keeping a house of ill-fame must name 
a place at which the offence was committed, and it is not 
sufficient to allege that the offence was committed at the 
city of Toronto, without further description of the partic
ular locality, for the defendant might be keeping more than 
one house in the city at the same time, and the conviction 
should describe the place in such a way as by street and
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number, that the particular house could be eaaily identified. 
R. v. Cyr, 12 P. R. 24.

An objection that a conviction for unlawfully keeping 
liquor for sale without a license at the village of M. in the 
township of 0., should have negatived that the place where 
the offence was committed was an Indian reserve, which it 
was alleged formed part of such township, was over
ruled, as there was nothing to show the fact alleged, and 
under the R. S. 0. c. 3, s. 1, 0. appeared to be in the county 
for which the justices assumed to act. R. v. Fearman, 22 
0. R. 456.

AN OFFENCE MUST BE SHOWN.

The general rule of law, respecting summary proceed
ings before justices of the peace, is that jurisdiction should 
be shown on the face of the proceedings, and it matters not 
whether the question of jurisdiction turns upon the terri
torial authority of the magistrate or his power to investi
gate the particular offence. R. v. Walsh, 2 0. R. 206. See 
also Ex p. Bradlaugh, 3 Q. B. D. 509; R. v. Bradley, 17 Cox 
C. C. 739.

The conviction must show that the party convicted 
has brought himself within the terms of the law, in other 
words it must show the offence. Eastman v. Reid, 6 U. C. 
li. 611.

A conviction which purports to be for a violation of a 
municipal by-law, but fails to set out which of the large 
number of sections of the by-law the defendant has violated 
and does not in other respects allege the offence or offences 
whereof the defendant was deemed to be guilty in specific, 
distinct and substantive terms, is insufficient and defective. 
Riopelle v. Desrosiers, 3 Q. P. R. 195.

If only licensed tavern-keepers are liable to a penalty 
for selling liquor without license, the conviction should 
show that the offender is licensed, McGilvery v. Gault, 17 
N. B. R. 641.

The conviction should show that the defendant is 
within the description of persons against whom the law is
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directed. Thus, where a by-law provided that “no transient 
trader or other person occupying a place of business in the 
town of M. for a temporary period less than one year, and 
whose name has not been duly entered on the assessment 
roll for the current year shall offer ^oods, wares and mer
chandize for sale within the limits of the town of M. with
out having a license,” etc., it was held that the want of an 
allegation in the conviction that the defendant was a 
transient trader whose name had not been duly entered on 
the assessment roll for the current year or who occupied 
premises in the locality for a temporary period was fatal. 
The statute authorized a by-law regulating transient traders 
for “ temporary periods,” and it was held that the words in 
the by-law “ less than one year ” were but a limitation of the 
words “temporary periods” used in the statute and the by-law 
was valid. B. v. Caton, 16 O. R. 11. B. v. Boche, 32 0. 
B. 20.

A by-law required “all hay sold at the market or else
where in the town of Cornwall, which is required to be 
weighed by the vendor or purchaser, to be weighed with 
public weigh scales.” A conviction under this by-law was 
that defendant in contravention of said by-law, brought 
hay into said town and had same weighed on scales other 
than the public scales. The conviction was held bad in 
not stating that the hay was sold at the market or else
where in said town, and costs were awarded to be paid by 
the complainant, the weigh-master, who had instituted the 
proceeding for his own benefit after warning instead of 
bringing an action in the Division Court. R. v. Hollister, 
8 0. R. 750.

The facts which form the ground of the forfeiture 
should be stated in order that the court may see that the 
penalty has been properly imposed, and the description of 
the offence must contain in express terms every ingredient 
required by the Act or law on which the conviction is 
founded. Nadeau v. Corporation de Levis, 16 Q. L. B. 210.

A conviction for leaving unclosed a gate on a pent road 
contrary to a regulation respecting gates on pent roads
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under a statute making it punishable to leave unclosed any 
gate, ordered by the municipal council to be placed in any 
pent way, should show the order of the council as to placing 
the gate, otherwise it will be quashed. R. v. Cameron, 21 
N. S. R. 382.

The description of the offence must include in express 
terms every ingredient required by the statute to constitute 
the offence, nothing being left to intendment, inference or 
argument. R. v. Turner, 4 B & Aid. 610; Charles v. Greene, 
13 Q. B. 216. See also R. v. Townshend, 24 N. S. R. 357.

Where knowledge is made a material component in the 
offence it must be distinctly alleged. R. v. Jukes, 8 T. R. 
536. Chaney v. Payne, 2 Q. B. 712.

Where the word knowingly is used in describing the 
offence the prosecutor must prove knowledge; where it is 
not used, the defendant must prove he did not know. The 
offence is the same, only the burden of proof is shifted. 
Sherras v. De Rutzen (1895), 1 Q. B. 921.

DAY OF COMMITTING OFFENCE.

The day on which the act was committed should be 
stated, but a conviction for selling liquor without a license 
on a certain day between the 31st July and the 1st Septem
ber, in the same year, to wit, on the first day of August, is 
sufficient, and it is not necessary to prove the exact day of 
sale. R. v. Justices, Queens, 15 N. B. R, 485.

So a conviction under “The Canada Temperance Act” 
alleging that the offence was committed between the 30th 
June and the 31st July, was held a sufficiently certain state
ment of the time. R. v. Wallace, 4 O. R. 127. Where an 
information alleged an offence on the 1st September “last 
past” and 20th September, 1894, the conviction was held 
good, as the defendant had a complete defence in law to 
anything beyond three months. R. v. Butler, 32 C. L. J. 
691. The conviction should show that the offence is within 
the time limited for laying the information. R. v. Adams, 
24 N. S. R. 559. I
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A conviction for keeping a house of ill-fame on the 
11th of October, and on other days and times before that 
day, was held sufficiently certain as to time, for the only 
offence charged by these words was keeping and maintain
ing a bawdy-house, or house of ill-fame; and the fact that 
they kept such a house on the 11th of October, and other 
days and times before that, did not constitute a distinct 
offence against the parties upon each of those days. R. v. 
Williams, 37 U. C. R. 510.

An information dated 25th August, charged an illegal 
sale of spirituous liquor “within three months last past.” 
The conviction dated the 29th of the same month, adjudged 
the defendant guilty of the offence “within three months 
last past;” and the conviction was held bad, as it might 
have included a sale of liquor subsequent to the laying of 
the information. Ex p. Kennedy, 27 N. B. R. 493.

UNDER BY-LAW.

A person was convicted of being drunk on a public 
street, contrary to law, and adjudged to pay a fine of $50 
and costs, or to be imprisoned for six months at hard labour. 
There was power given by by-law 478, of the city of To
ronto, to imprison an offender for the above offence; but 
in the warrant of commitment no reference whatever was 
made to the by-law. It was held that as there was no com
mon law right to imprison any one for being drunk on a 
public street, and the by-law not being referred to, the 
conviction was bad. Re Livingstone, 6 P. R. 17.

Under the R. S. 0. c. 223, s. 707, a conviction under a 
by-law need not set out the information, appearance or non- 
appearance of the defendant, or the evidence or by-law 
under which the conviction is made, but such conviction 
may be in the form given in such section. It seems, how
ever, that the conviction should show by what municipality 
the by-law was passed. R. v. Osier, 32 U. C. R. 324.

A conviction against a municipal by-law is objection
able if the penalty is to be applied on taxes to become due 
and if the costs are directed to be paid to the justice him-
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self instead of the informant, and in awarding imprisonment 
in default of payment of the penalty. It. v. Roche, 32 0. 
R. 20.

GENERAL REQUISITES.
The charge in a conviction must be certain and so 

slated as to be pleadable in the event of a second prosecu
tion for the same offence. R. v. Hoggard, 30 U. C. R. 152. 
A magistrate in order to have a good justification under a 
conviction and warrant must give in evidence a conviction 
not illegal on the face of it, and a warrant of distress sup
ported by that conviction, and not on the face of it, an ille
gal warrant. Eastman v. Reid, 6 U. C. R. 611.

A conviction which declares that the accused has been 
found guilty and at the same time acquits him is contra
dictory and illegal, and will be annulled on writ of certiorari. 
Cardinal v. City of Montreal, 6 Mont. S. C. 210.

Where a man is convicted on a statute or by-law creat
ing an alternative offence and the same penalty is imposed 
in either case, the information and conviction must state 
which offence is intended to be charged. Thus where a by
law provided that "no smoke or steam shall be emitted from 
the engine so as to constitute any reasonable ground of 
complaint to the passengers or the public” and an informa
tion and conviction stated that the defendant permitted 
smoke to escape contrary to the by-law, without showing 
whether this afforded ground of complaint to the passengers 
or to the public, the conviction was quashed. Cotterill v. 
Lempriere, 24 Q. B. D. 634.

A conviction must not be in the alternative. R. v. 
Crr.ig, 21 U. C. R. 552. A conviction adjudging the defend
ants to be imprisoned for twenty-five days, or payment of 
$5 and costs in the alternative is bad. R. v. Saddler, 2 Chit. 
519; R. v. Wortman, 9 N. B. R. 73; R. v. Pain, 7 D. & 
R. 678. I

USING WORDS OF STATUTE.
A conviction under the R. S. C. c. 168, s. 59, Code, a. 

511, alleged in the very words of the statute that the defend-
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ant unlawfully and maliciously committed damage, injury 
and spoil to and upon the real and personal properly of the 
Long Point Company. The court held that this was not 
sufficient without its being alleged what the particular act 
was which was done by the defendant which constituted 
such damage, etc., and what the particular nature and qual
ity of the property, real and personal, was in and upon 
which such damage was committed. R. v. Spain, 18 0. 
R. 385. See s. 846 and notes thereon, ante, p. 201.

Where there is no provision making it sufficient to use 
the words of the statute a conviction is bad for uncertainty 
if it does not specify the act or acts which constitute the 
offence under the statute. R. v. Somers, 24 0. R. 244; sec 
also R. v. Coulson, Ih 246.

In framing a conviction where it is immaterial by what 
means the act prohibited has been effected, it is in general 
sufficient to follow the words of the statute where it gives 
a particular description of the offence. But there are ex
ceptions to this rule. Thus under the H. S. C. c. 157, s. 
8, Code, s. 207, respecting Vagrants, a conviction of a com
mon prostitute in the very words of the statute was holden 
insufficient, and that it should also show a request made 
on the woman to give a satisfactory account of herself. R. 
v. Lévecque, 30 U. C. R. 509.

And where an Act, describing the offence, makes use of 
general terms which embrace a variety of circumstances, it 
is not enough to follow the words of the statute, but it Is 
necessary to state what particular fact prohibited has been 
committed or the circumstances under which the act is an 
offence. Re Donolly, 20 C. P. 167; R. v. Scott, 4 B. & S. 
368. When circumstances explanatory of the words of the 
statute are necessary to be shown in order to bring the case 
within the statute, such circumstances must be plainly and 
distinctly averred. R. v. Wield, 6 East, 417; Fletcher v. Cal- 
throp, 6 Q. B. 880. See also R. v. Pearham, 5 H. & N. 30.

MUST SHOW FACTS.
In describing the offence in convictions, it is not suffi

cient to state as the offence that which is only the legal
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result of certain facts, but the facts themselves must be 
specified, for instance, a conviction that the defendant used 
blasphemous language is not good, the exact words used 
should be set out in the conviction. He Donelly, 20 C. P. 
165; B. v. Smith, 31- N. S. R. 468; Bradlaugh v. It., 3 Q. B. 
D. 607.

A conviction for practising medicine must set out the 
particular acts which arc held to constitute the offence. B. 
v. Whelan, 4 Can. C. C. 277.

AMENDMENT.
A magistrate is at liberty and is bound to amend his 

conviction. But he cannot be allowed to convict a man of 
one offence, and then on certiorari inform the court that he 
convicted him of another; and if the conviction does not 
show facts giving jurisdiction, he cannot show such facts in 
his return, or introduce any new facts which are of vital 
importance to support the conviction. Houghton's Vase, 
1 B. C. B. 8D.

The words “ costs of commitment ” in a conviction are 
mere surplusage and may be amended. R. v. Doherty, 32 
N. S. R. 235.

At common law a conviction cannot be amended. R. 
v. Jukes, 8 T. R. 625. The magistrate, however, before he 
returns it to the sessions or upon a certiorari, may draw it 
up in a more formal manner than he had at first drawn it. 
Chaney v. Payne, 10 L. J. M. C. 114; 1 Q. B. 712; Charter 
v. Greame, 13 Q. B. 216.

Variances between the information, summons and 
adjudication, if capable of satisfactory explanation, will not 
make a conviction bad. Clerical errors in dates or otherwise 
may be corrected. R. v. Dibblee, 34 N. B. R. 1.

If the commitment be bad upon the face of it, the party 
may apply for a habeas corpus, and thereupon be discharged. 
But a good commitment may be substituted for a bad one, 
on the return to the writ. R. v. Smith, 3 II. & N. 227. But 
if, instead of convicting the defendant, the justice refuse to 
convict him and dismiss the case, there is no mode of review
ing his decision, the court will neither grant a mandamus
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requiring the magistrate to rehear the case nor award a 
certiorari to bring up the proceedings. Ex p. B. & F. P. I. 
Co., 7 Dowl. 614.

It may be observed that although a conviction may be 
drawn up in regular form, at any time before it is returned 
to sessions, an order or warrant of commitment cannot. R. 
v. Barker, 1 East, 186; R. v. Cheshire, 5 B. & Ad. 439; 
Hutchinson v. Lowndes, 4 B. & Ad. 118. Although a magis
trate may draw up a conviction in a more fonnal manner 
than was done in the first instance, and may return the 
amended form, as his conviction, to the sessions or the Court 
of Queen’s Bench upon a certiorari, or probably he may 
return an amended conviction to the sessions even after 
having returned an erroneous one, Selwood v. Mount, 9 C. 
& P. 75, yet he cannot do this after the first conviction has 
been quashed, either upon appeal or by the Court of Queen’s 
Bench, or after the defendant has been discharged by the 
Court of Queen’s Bench, by reason of a bad conviction being 
recited in the warrant of commitment. Chaney v. Payne, 
10 L. J. M. C. 114; 1 Q. B. 712.

After a first conviction has been returned to the ses
sions and filed, the justices may, if they think it defective, 
make out and file a second. Wilson v. Graybiel, 5 U. C. R. 
227.

NAMES OF PARTIES.

If the defendant pleads to an assumed name he cannot 
after conviction object that it is not his real name. Ex p. 
Corrigan) 9 Q. Q. B. 43.

Where there are several offenders, each must be speci
fically named in the conviction. The omission of the Chris
tian name of anyone of them is fatal. Re McDonald, 34 
C. L. J. 475.

A conviction describing the defendant as Mrs. Morgan 
is bad. It should show the identity. R .v. Morgan, 1 B. 
C. R. 245.

The name of the informant or complainant must in 
some form or other appear on the face of the conviction. Re
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Hennesy, 8 U. C. L. J. 299. The costs are generally directed 
to be paid to him by name, and the person entitled to receive 
the costs must be shown. B. v. Akerman, 1 B. C. B. 255.

PARTNERS.

One of several persons in partnership may be convicted 
of an offence committed by the firm, for all wrongs are sev
eral as well as joint. Mullins v. Bellamere, 7 L. C. J. 228. 
For a statutory illustration of this principle, see Code, s. 
379, as to frauds by millers, factors, warehousemen, etc.

SEVERAL OFFENCES.

A conviction for two several and distinct offences, but 
imposing one penalty only, is bad where it does not appear 
for which offence the penalty is inflicted. R. v. Uravelle, 
10 0. R. 735.

A conviction for two offences is bad. Thus a convic
tion “ for creating a disturbance and acting in a disorderly 
manner by fighting on the street, and breaking the peace 
contrary to the by-law and statute in that behalf,” is defect
ive. So if it impose imprisonment with hard labour in 
default of payment, it being uncertain whether it is made 
under the statute or by-law, and if the latter, hard labour 
being unauthorized. R. v. Washington, 46 U. C. R. 221. 
And where a defendant was convicted before a magistrrte 
for that he “ did in or about the month of June, 1880, on 
various occasions,” commit the offence charged in the infor
mation, and a fine was inflicted “ for his said offence,” the 
conviction was held bad as showing the commission of more 
than one offence. R. v. Clennan, 8 P. R. 418.

As we have already seen, the 845th section of the 
statute, in limiting the information or complaint, to one 
offence or matter of complaint, also limits the conviction 
to one offence, save where the contrary is provided by a 
subsequent statute. In all cases then, the wording of the 
statute creating the offence is to be carefully considered, In 
order to determine whether distinct penalties are incurred 
for each of the several acts charged, or whether they form



238 magistrates' manual.

but one aggregate offence, and require but one penalty. See 
Collins v. Hopwood, 15 M. & W. 459. But of late years the 
distinction formerly recognized as existing between joint 
and several offences has been done away with, and the courts 
treat all persons committing an offence together, as liable 
each to the full penalty imposed by the statute on the per
son committing such offence, so that in all such cases it Is 
the better plan to have an information and summary case 
for each person charged. Mayhew v. Wordley, 14 C. B. N. S. 
550; Kerr’s Acts, 197.

Where an Act allows several chargee in one informa
tion, it is not necessary that separate convictions be drawn 
up. B. v. Whiffin, 4 Can. C. C. 141.

EVIDENCE.

To sustain a conviction, the evidence must be reason
ably sufficient to show that the offence existed, and was 
committed at the time of the information, and the facts 
necessary to support the charge must be stated expressly 
and not left to be gathered from inference or intendment. 
Therefore where a conviction, under “ The Canada Temper
ance Act,” made on the 4th of August, stated that the 
defendant had sold spirituous liquors “ within three months 
now last past,” referring to the date of the conviction, and 
the evidence of one witness proved a sale in May previous 
to the information which was laid on the 25th July, and 
another witness proved a sale “ since the 22nd June,” which 
sale might have been after the date of the information, the 
conviction was held to be uncertain, as it was consistent 
with the evidence that the magistrate might have convicted, 
on the testimony of the witness who proved a sale “since 
the 22nd June,” which sale might have been after the date 
of the information. R. v. Blair, 24 N. B. B. 72-4.

In a prosecution under “The Canada Temperance Act,” 
the defendant swore that he did not sell any intoxicating 
liquor on the day charged. The recipient of some liquor 
sold on that day named it in his evidence for the defence, 
but there was no evidence that it was intoxicating drink.
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the evidence for the crown only showing that it resembled 
intoxicating liquor, and it was held that there was no rea
sonable evidence on which to found a conviction for selling 
intoxicating liquor. R. v. Bennett, 1 O. R. 445.

PENALTY.
In the adjudication the justice should measure the 

penalty he inflicts by his authority under the statute inflict
ing the penalty for the offence of which he convicts the 
defendant. If the penalty is a sum certain, the defendant 
should be adjudged to forfeit and pay that sum certain. 
Ex p. Wilson, 17 N. B. R. 274.

If, on the other hand, the statute in such case gives 
the justice the power of inflicting a penalty, of not more, 
for instance, than ten dollars and not less than one dollar, 
the justice, if he convicts, should impose a penalty of either 
of these sums, or of any sum between them. But if he 
imposes a penalty either greater than the higher or less than 
the lower limit, the conviction is bad. R. v. Patchett, 5 
East, 341. See also Brophy v. Ward, 32 L. J. Q. B. 292.

Whatever is provided as the punishment by the statute 
must appear in the conviction. Thus if on non-payment 
of the penalty, imprisonment at hard labour is imposed by 
the statute, the conviction must direct such or it will be bad. 
R. v. McKenzie, 23 N. S. R. 6-20. So the imposition of a 
larger penalty than authorized by the statute is illegal. R. 
v. Porter, 20 N. S. R. 352.

But a conviction cannot be quashed on the ground that 
the punishment imposed is less than that assigned- by law 
to the offence. Code, s. 890 (1).

Where the statute on which the conviction is made 
only authorizes imprisonment on default of payment of the 
fine, the conviction will be invalid if it awards a distress on 
non-payment and in default of sufficient distress, imprison
ment. The specific punishment for non-payment of the 
penalty being imprisonment, the award of distress is in 
excess of that which might have been lawfully imposed, and 
sections 889 and 890 of this Act do not cure the defect. R. 
v. Lynch, 12 0. R. 372.
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In such a case as the above, the form WVV should be 
used instead of the form VV. Under “ The Public Works 
Act,” B. S. C. c. 36, s. 30, all pecuniary penalties imposed by 
the Act shall be recoverable with costs before any justice of 
the peace for the district in which the offence was committed, 
and in default, of payment of the penalty and sufficient dis
tress the party may be imprisoned for such term as the jus
tice directs, not exceeding thirty days. There is a similar 
provision in the Act respecting the Department of Railways 
and Canals, B. S. C. c. 37, s. 20, in respect to penalties 
imposed by the latter Act. Convictions under these AcW 
should, therefore, be, in the form WW.

MINUTE OF ADJUDICATION.

The minute of adjudication required to be drawn up 
by this section is in order that the adjudication and con
viction should correspond, and when the Act or law in that 
behalf gives no mode of raising or levying the penalty the 
procedure must, under the 872nd section of the Code be by 
warrant of distress, and in default of sufficient distress, 
imprisonment. In a case under the “ Canada Temperance 
Act,” which provides no means of enforcing payment of the 
penalty for the first offence, the adjudication found the 
defendant guilty of keeping intoxicating liquors contrary to 
the provisions of the second part of the Act, and that a fine 
of fifty dollars should be paid, and in default the defendant 
be imprisoned in the common jail for thirty days, and the 
conviction following the adjudication directed distress In 
the event of non-payment of the penalty, and in default of 
sufficient distress, imprisonment, the court held that the 
conviction could not be supported, but that the magistrate 
might have amended the adjudication in the presence of the 
defendant. It appearing, however, that the offence was one 
against the provisions of the Act, and was within the juris
diction of the magistrate, and that there was evidence to 
prove it, and that no greater penalty was imposed than 
authorized by the Act, the court under the 117th and 118th 
sections of the Canada Temperance Act, amended the min
utes of conviction by striking out the award of imprison-
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ment in default of payment of the penalty, and by inserting 
an award of distress on non-payment, and on default of suf
ficient distress, imprisonment. R. v. Brady, 12 O. R. 358.

The fact that the minute of adjudication does not show 
an offence is immaterial if the evidence shows it. R. v. 
Whiffin, 4 Can. C. C. 141, and the conviction is good. R. 
v. McDonald, 26 N. 8. R. 402; R. v. Smith, 40 U. C. R. 445; 
R. V. Richardson, 20 O. R. 514.

There is no form in the Act for such minute or memo
randum, but the entire adjudication both as to fine, costs 
and mode of enforcing payment thereof must take place 
while the justice is sitting in court on the case, and the 
minute of conviction made under this section, should state 
the adjudication of the justice, both ns to the amount of 
fine and the mode of enforcing it, whether by distress or 
imprisonment, so as to be a complete judgment tn substance. 
11. v. Perley, 25 N. B. R. 43. It will not do for the justice, 
while sitting, to fix the penalty only, and after delivery of 
judgment and departure from the court in the absence of 
the defendant, to direct distress, imprisonment, etc. Im
mediately after conviction the defendant has a right to the 
minute of adjudication. The statute requires that it shall 
(hen be made. A record should be kept of this and signed 
by the justice. If the conviction is for a penalty, the adjudi
cation may be thus stated: “Convicted to pay penalty, $5; 
damage (or value), $1 ; and costs, $3 ; forthwith (or on or 
before the instant), to be recovered by distress, and in 
default, one month’s imprisonment at hard labour unless 
sooner paid, with costs of distress and conveyance to gaol.” 
Although the conviction itself may afterwards be drawn up, 
the minute or memorandum with full particulars must be 
drawn up and signed before the justice leaves the bench. 
But the conviction may be in lieu of the minute if done at 
the time when the minute should be made and in lieu of it. 
Ex p. Flanagan, 34 N. B. R. 320.

In Ex p. Melanson, 28 N. B. R. 660, the court followed 
R. v. Perley, tupra, in holding that a conviction which 
directed imprisonment in default of payment of fine and 

a*.*. 16
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costs was bad, because it varied from the minute of convic
tion which adjudged the defendant to pay a fine and costs 
forthwith, without saying anything about imprisonment. 
A conviction should adjudge a term of imprisonment in 
default of payment of the penalty, or for want of sufficient 
distress where the minute of adjudication does not state the 
imprisonment. Ex p. Watson, 31 N. B. R. 2. If in such 
case the conviction awards imprisonment for sixty days it 
will be bad. Ex p. Hill, 31 N. B. It. 84.

A minute of a conviction for .selling liquor without 
license as follows: “I adjudge the offence of the said A. to 
be his second offence against the Act,” etc., was held suffi
cient in the case of a second offence. R. v. Murphy, 27 N. S. 
R. 161.

If the recital of the previous conviction in the convic
tion for the second offence does not show that it is for an 
offence within the territorial jurisdiction of the magistrate, 
the defect may be amended. Ib.

The justice may correct in his minute any mistake he 
made in computing costs, although he had previously 
announced the incorrect amount. The minute need not 
contain everything necessary to a perfect conviction. R. v. 
McDonald, 26 N. S. R. 94.

A minute of a conviction for selling liquor without a 
license, in contravention of s. 72 of the R. S. 0. c. 245, stated 
that in default of payment of the fine and costs imposed, the 
same was to be levied by distress, and, in default of distress, 
imprisonment for three months. The section on which the 
conviction took place did not authorize distress, but only 
imprisonment on default in payment, and the court held 
that the fact of the minute directing distress did not prevent 
the justice from drawing up and returning in answer to a 
certiorari a conviction omitting the provision as to distress. 
This being done, the amended conviction was held good 
under s. 105 of the R. S. 0. c. 245. R. v. Hartley, 20 0. R. 
481. See also R. v. Richardson, 20 0. R. 514; R. v. South- 
wick, 21 0. R. 670; R. v. McAnn, 4 B. C. R. 587; R. v. Hazen, 
20 A. R. 633.
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Where the adjudication and minute of conviction for 
selling liquor contrary to “ The Canada Temperance Act ” 
did not award distress, but provided for imprisonment only 
in default of payment of fine and costs, and the conviction 
awarded distress in default of payment, and in the absence 
of sufficient distress, imprisonment, the conviction was 
([cashed. B. v. Higgins, 18 O. R. 148; see also It. v. Brady, 
12 0. B. 358-360. But in R. v. Hartley, 20 0. B. 481, the 
ecurt came to the conclusion that the two cases of R. v. Hig
gins and H. v. Brady, supra, should not be followed so tar as 
they were in conflict with R. v. Hartley. In R. v. Bradv, the 
conviction contained a provision which was not in the adjud
ication, while in R. v. Hartley the adjudication contained a 
provision which was not in the conviction. And that which 
was in the adjudication and not in the conviction was some
thing which the magistrate had no power to deal with, and 
was an act beyond their jurisdiction and should not have been 
dealt with. Where, however, the magistrate has exercised 
his judgment or discretion, and has nominated the fine and 
fixed the term of imprisonment, both being within his discre
tion, it would seem that the formal conviction must follow 
the adjudication, because it must be in accordance with the 
fact, and the fact is as shown by the minute of conviction. 
In such case, in order to vary the fine or imprisonment, It 
would be necessary to have a new adjudication, which could 
only be changed by the magistrate in the presence of the 
defendant, such change being in effect a new judgment. Sec 
R. v. Hartley, 20 0. R. 485. See also R. v. Mcnary, 19 0. 
R. 691.

Where the adjudication did not provide for distress, but 
directed imprisonment in default of payment of the fine and 
costs, it was held that a conviction could not be made 
directing distress and on default imprisonment, and that a 
conviction which did not follow the adjudication was invalid. 
R. v. Cantillon, 19 0. R. 197.

Where a minute of conviction mentioned no definite 
time for payment of penalty, it was held that the conviction 
must be taken to require payment forthwith. R. v. Butler, 
32 C. L. J. 594; see also R. v. Caister, 30 U. C. R. 247.
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The minute of conviction under this section need not 
state the amount of the costs where costs are awarded. 
Unless the defendant requires it for the purpose of pay
ment, it is sufficient that the amount is stated in the con
viction. Ex p. Porter, 28 N. B. R. 587.

FORFEITURE OF PENALTY.

The conviction must adjudge a forfeiture of the pen
alty. See R. v. Newton, 11 P. R. 98; R. v. Crowell, 2 Can. 
C. C. 34; 18 C. L. T. Oec. N. 29; R. v. Burtress, 3 Can. C. C. 
636.

A conviction for keeping a house of ill-fame is defective 
if it does not contain an adjudication of forfeiture of the 
fine imposed, and it is not sufficient to adjudge the payment 
of a sum of money without adjudging a forfeiture thereof. 
R. v. Cyr, 12 P. R. 24.

SEAL.

It would seem that a conviction by a justice may he 
quashed unless it is sealed. Ilaacke v. Adamson, 14 C. P. 
201; McDonald v. Stuckey, 31 U. C. R. 577; Bond v. Con- 
mee, IG A. R. 398; 15 O. R. 716; Re Ryer, 46 U. C. R. 206. 
But see R. v. McDonald, 26 N. S. R. 94.

NEGATIVING EXCEPTIONS.

If an exception occurs in the description of the offence, 
the exception must be negatived. But if the exception comes 
by way of proviso and does not alter the offence, but merely 
states what persons are to take advantage of it the onus is 
on the accused to plead and prove himself within the proviso. 
R. v. Strauss, 5 B. C. R. 486.

All exceptions contained in the enacting clause of a 
statute should be negatived in the conviction. For instance, 
if a statute imposes a penalty for selling liquor without 
license, except upon a requisition for medicinal purposes, 
the absence of such requisition should be shown. R. v. 
White, 21 C. P. 354; see also R. v. McFarlane, 17 C. L. T. 
Occ. N; 29; H. v. Smith, 31 0. R. 224; R. v. Hei.ell, 12 M.
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L. R. 522; R. v. MacKenzie, 6 0. R. 165, 9, and notes to s. 
852.

This rule, however, applies only where the exception is 
contained in the same section of the statute as that con
stituting the offence, and where the exception is in a differ
ent subsequent section it need not be negatived in the con
viction. R. v. Breen, 36 U. C. R. 84, even where the excep
tion in such subsequent section is incorporated by reference 
with the enacting clause, for the reference must be in the 
enacting clause, not to it. See also H. v. Strachan, 20 C. 
P. 182.

Where the exception is not in the enacting clause it 
need not be negatived. A by-law declared that “ no person 
shall in any of the streets, or in the market-place of the city 
of London, blow any horn, ring any bell, beat any drum, 
play any flute, pipe or other musical instrument, or shout or 
make or assist in making any unusual noise, or noise cal
culated to disturb the inhabitants of the said city, provided 
always that nothing herein contained shall prevent the play
ing of musical instruments, by any military band of His 
Majesty's regular army, or of any militia corps lawfully 
organized under the laws of Canada.” On application to 
quash a conviction for beating a drum, it was held not neces
sary that either the conviction or commitment should show 
that the defendant did not come within the exception in the 
proviso. B. v. Nunn, 10 P. R. 395.

The rule is that all circumstances of exemption or 
modification, whether applying to the offence or to the per
son, that arc either originally introduced into or incor
porated by reference with the enacting clause, must be dis
tinctly enumerated and negatived. Therefore, where it 
statute declared certain acts committed by “ any person not 
legally empowered . . . without the owner’s permis
sion ” to be unlawful, a conviction not negativing the power 
and permission was held bad. R. v. Morgan, 5 M. L. R. 63.

And these rules are not of the same importance as 
formerly, for the conviction cannot be quashed for non- 
observance of them. See Code, s. 890.
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It is in fact not necessary to negative exceptions. R. v. 
Allan, 37 C. L. J. 846; 21 C. L. T. Occ. N. 585; R. v. Smith, 
31 O. R. 224, now inapplicable; see also Ont. 1 Edw. VU. 
c. 13, s. 1.

ORDERS OF JUSTICES.

This 859th section of the Act relates to orders generally, 
and is not confined to orders for the payment of money and 
those of a like kind. Morant v. Taylor, 1 Ex D. 188.

It is not necessary that an order of justices should be 
sealed with wax; an impression made in ink with a wooden 
block, in the usual place of a seal is sufficient, when the 
document purports to be given under the hands and seals 
of the justices, and is in fact signed and delivered by them. 
R. v. St. Paul, 7 Q. B. 232.

Justices may supersede their own order when improvi- 
dently made. R. v. Norfolk, 1 D. & R. 69. If two orders 
are made by mistake at the sitting of magistrates, it is com
petent to them to declare at the time which is the right one. 
Wilkins v. Hemsworth, 7 A. & E. 807.

No order can be made in the absence of the party whose 
interests are affected by it. R. v. Totness, 14 L. J. M. C. 
148; 9 J. P. 584.

An order may be good in part and void for the residue. 
R. v. Fox, 6 T. R. 148. An order of justices bad in part may 
be enforced as to the good part, provided that on the face 
of the order the two parts are clearly separable, and it is 
not necessary in such case to quash the bad part of the 
order before enforcing the residue. R. v. Green, 20 L. J. 
M. C. 168.

The signature is an essential part of the order, and the 
order cannot be considered as made until it is reduced inlo 
writing and signed by the justice. R. v. Flintshire, 10 Jur. 
475.

It must expressly appear on the face of the order that 
the justices had jurisdiction to make it, and the facts rais
ing such jurisdiction should be shown or it will be bad. R. 
v. Treasurer Co. Kent, 16 Cox C. C. 583; R. v. Ilulcott, 6
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T R. 587. But the court will make every reasonable intend
ment in favour of an order of justices. R. v. Aire, 2 T. R. 
665; 1 R. R. 579.

Justices out of sessions are in many cases required to 
make orders in matters not criminal, but this jurisdiction 
must be given either by the express words of some statute, 
or by necessary implication from them. An order of justices 
consists of three parts; the first recites the facts which, 
according to the statute on which the order is framed, give 
the justice jurisdiction to make it; the second states the 
appearance, hearing and finding; and the last, the adjudica
tion and order. Great care must be taken with the part of 
the order reciting the facts which give the jurisdiction, for 
it is essential that the order show upon the face of it that 
the justices had jurisdiction to make it, otherwise it will be 
bad. R. v. Spackman, 2 Q. B. 301 ; or if in fact the justices 
had not jurisdiction, although it be represented on the faco 
of the order that they had—the order may be impugned 
upon affidavit and quashed, although it appear good on the 
face of it. R. v. Bolton, 1 Q. B. 66. An order may be good 
in part and bad in the rest. R. v. Over, 14 Q. B. 425. It 
must appear r.lso that the person upon whom the order was 
made, either was present at the hearing, or was summoned 
in order to show that he had an opportunity of resisting the 
order if he objected to it, unless indeed the order be intended 
by the statute to be ex parte, and be made upon the applica
tion of the party to whom it is to be directed.

In the last part the only care requisite is, that the mat
ter of complaint be adjudged to be true. R. v. Williams, 
21 L. J. M. C. 150; and that the order be strictly such as 
is warranted by the statute. Where an order of a justice or 
justices legally made, requires a person to do any certain 
act, and, upon being personally served with the order and 
required to do the act, he refuse or neglect to do it, this is a 
misdemeanour at common law, punishable upon indictment 
by fine or imprisonment or both. R. v. Bidwell, 17 L. J. 
M. C. 99; R. V. Ferrall, 20 L. J. M. C. 39; R. v. Walker, 
L. R. 10 Q. B. 355.
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A person who has been lined for disobedience to an 
order for vaccination of his child cannot, though he is guilty 
of a continuing offence from day to day, be again lined for 
disobedience to the same order. R. v. Justices, Portsmouth, 
L. B. 1 (J. B. 491.

COPY OR MINUTE OF CONVICTION.

A defendant who has been convicted is not entitled of 
right to a copy of the conviction, to enable him to appeal 
against it. R. v. Huntingdon, 5 D. & R. 588. He is, how
ever, under this 859th section, entitled to a minute, or 
memorandum of the conviction, without any fee, and if he 
wants the copy of the conviction for purposes of defence in 
any action, a justice who refuses it may have to pay the 
costs of a certiorari to obtain it. R. v. Huntingdon, supra. 
A copy given to the defendant will not be binding, since the 
justices may draw it up in an amended form any time before 
a return to a certiorari, though after a commitment or dis
tress, and after return to the sessions. R. v. Richards, 5 
Q. B. 936 ; R. v. Johnson, 5 JJ. & S. 947.

A justice is liable to an action if he prevent, by undue? 
delay and after notice, the defendant from prosecuting his 
appeal. Prosser v. Hyde, 1 T. R. 414. See McKenzie v. 
McKay, 15 N. S. R. 122.

860. When several persons Join In the commission of the 
same offence, and upon conviction thereof each is adjudged to 
pay a penalty which Includes the value of the property or the 
amount of the Injury done, no further sum shall be paid to the 
person aggrieved than such amount or value, and costs, if any. 
and the residue of the penalties Imposed shall be applied in the 
same manner as other penalties Imposed by a Justice are directed 
to be applied. R. 8. C. c. 178, s. 54.

A conviction of two persons in partnership for an 
offence, several in its nature, and adjudging that they should 
forfeit and pay, etc., is bad, for a joint conviction in such 
ease is bad; the penalty ought to be imposed on the parties 
severally. Ex p. Howard, 25 N. B. R. 191; see also Mullins 
v. Bellamere, 7 C. L. J. 228.
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A conviction will be bad if it directs that each of two 
defendants pay half the fine and costs, and that in default 
of payment or sufficient distress the defendants be impris
oned. In such a case one of the defendants having paid his 
share of the fine and costs might be imprisoned for the 
other’s default, and sections 889 and 890 of the Code do 
not cure the defect. R. v. Ambrose, 16 O. R. 251.

The defendants E. R. and H. R., his wife, were jointly 
convicted for having wantonly, cruelly and unnecessarily 
beaten, ill-used and abused a pair of oxen, the property of 
J. W. D., and for such offence were adjudged to pay a fine 
of $20 and $22.46 for costs, and in default to be imprisoned. 
The court held that the offence was single in its nature, and 
only one penalty could be awarded, but it ought to he sev
eral against each defendant, otherwise one who had paid 
his proportional part might be continued in prison until 
the other had paid the residue. Be Rice, 20 N. S. R. 294.

861. Whenever any person Is summarily convicted before a 
Justice of any offence against Parts XX. to XXX. Inclusive or 
Part XXXVII. of this Act and It Is a first conviction, the Justice 
may, If he thinks St. discharge the offender from his conviction 
upon his making such satisfaction to the person aggrieved, for 
damages and costs, or either of them, as are ascertained by the 
justice. R. 8. C. c. 178, s. 55.

Sec as to power to award costs, Code, s. 867. See also 
s. 832.

Section 836 of the Code enables the court, on the trial 
of any person, to award any sum of money, not exceeding 
one thousand dollars by way of compensation, and section 
837 provides for compensation to the 6ona fide purchaser of 
stolen property, while section 838 provides for the restora
tion of stolen property to the owner thereof.

862. If the justice dismisses the information or complaint, 
he may, when required so to do, make an order of dismissal in 
the form BBB In schedule one hereto, and he shall give the de
fendant a certificate In the form CCC in the said schedule, which 
certificate, upon being afterwards produced, shall, without fur
ther proof, be a bar to any subsequent information or com
plaint for the same matter, against the same defendant. R. 8. C.
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It would seem this section relates to the proot of the 
previous dismissal, for independently of the certificate, the 
dismissal would be a bar if properly proved. It. v. Braken- 
ridge, 48 J. P. 293.

The certificate is in fact only a means of evidence. If 
not drawn up the fact of dismissal may be proved by a 
memorandum in the justice’s note book. R. v. Hutchins, 
5 Q. B. D. 353; G (j. B. D. 300.

Owing to the special wording of form BBB, this certifi
cate would be a bar, even when the order of dismissal is 
made, because the informant does not appear, or appearing, 
declines to give evidence. It is not necessary that there 
should be an actual hearing and dismissal on the merits. See 
Exp. Phillips, 24 N. B. It. 119. In the case under consider
ation, the majority of the court held that the magistrate, 
before whom an information for an offence is being heard, 
if a certificate of dismissal of a prosecution for the same 
alleged offence is relied on, as a bar to his proceeding, has 
a right to enquire whether the previous prosecution was real 
and bona fide, or was instituted fraudulently and collusively.

863. Whenever, by any Act or law, authority Is given to 
commit a person to prison, or to levy any sum upon his goods 
or chattels by distress, for not obeying an order of a justice, 
the defendant shall be served with a copy of the minute of the 
order before any warrant of commitment or of distress is issued 
in that behalf; and the order or minute shall not form any pari 
of the warrant of commitment or of distress R. 8. C. c. 178. 
s. 57. ,

This section only requires that a minute should be 
served in case of an order. The defendant must take notice 
of a conviction at his peril, and the costs directed to be paid 
in a conviction are really part of the conviction, where there 
is a conviction, or of the order, where there is an order ; for 
the 867th section of the Act empowers the justice to award 
costs on either convictions or orders. R. v. Sanderson, 12 
O. R. 178.

As the section applies to orders, and not convictions, 
on conviction of a party for unlawful assault, under section 
864 of the Code, it is not necessary that he should be served
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with a copy of the minutes of the conviction before he is 
imprisoned. R. v. O’Leary, 16 N. B. R. 264. See also 
McLellan v. McKinnon, 1 O. R. 219.

No distress warrant can be issued until a minute of the 
order has been served. The minute may be served before 
the formal order is signed at the hearing or afterwards. It 
is advisable that a duplicate be kept with the time and mode 
of service endorsed. The order will have relation back to 
the time of the verbal adjudication. R. v. Huntingdon
shire, 19 L. J. M. C. 127; 1 L. M. & P. 78; Ratt v. Parkin
son, 20 L. J. M. C. 208 ; Stone, 33rd ed., 63.

864. Whenever any person is charged with common assault 
any Justice may summarily hear and determine the charge.

2. If the justice finds the assault complained of to have bean 
accompanied by an attempt to commit some other indictable 
offence or Is of opinion that the same is from any other circum
stance, a fit subject for prosecution by indictment, he shall 
abstain from any adjudication thereupon, and shall deal with the 
case in all respects In the same manner as if he had no authority 
finally to hear r.nd determine the same. R. S. C. c. 178, s. 73; 
63 & 64 V. c. 46; see also s. 842 (8) of the Code.

On the hearing of n charge of assault, under this sec
tion, if it be shown that a bnna fide question as to the title 
to land is involved, the jurisdiction of the justice is at once 
ousted and the justice cannot proceed to enquire into and 
determine by summary conviction any excess of force alleged 
to have been used in the assertion of title. R. v. Pearson, 
L. R. 5 Q. B. 237.

But the jurisdiction is not taken away by a mere asser
tion of title unless it comes in question in the course of the 
hearing. If the assault was committed independently of or 
before any dispute as to the title the conviction will be 
legal. R. v. Edwards, 4 W. R. 257, and the question of title 
must be as to real and not personal property. White v. 
Pox, 49 L. J. M. C. 60.

This section alters the law. Formerly, to give juris
diction it was necessary that the person aggrieved should 
request the magistrate to proceed summarily; now, either 
Ihe accused or the person aggrieved may prevent a hearing.
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The conviction for assault bars any civil remedy. See 
section 866 Clarke v, Rutherford, 2 O. L. R. 203. If 
the fine is paid. Abinovitch v. Legault, 8 Q. S. C. 525. 
And it is therefore deemed just to give the person assaulted 
control over the proceedings under this section. He has a 
right to elect between the civil and the criminal remedy. 
But has the person aggrieved a right after laying the infor
mation to object to a hearing by the magistrate? It was 
held under the former Act that a complaint which prayed 
the magistrate to proceed summarily could not be with
drawn even with the consent of the justice. lie Conklin, 
31 II. C. R. 160.

It would seem that it is only the justice, who issues the 
summons, who has jurisdiction to dispose of the matter, tire 
words “ such justice,” in sub-section 2, referring to the 
justice before whom the information is laid. See R. v. 
Bernard, 4 0. R. 603.

A justice of the peace has no jurisdiction to try an 
assault summarily, unless it is given him by statute: R. v. 
O’Leary, 16 N. B. R. 264; tie Switzer, 9 U. C. L. J. 266, and 
he must strictly pursue the authority given. Sec R. v. Shaw, 
23 U. C. R. 616.

A conviction for an unlawful assault may adjudge 
defendant to be imprisoned in the first instance, under this 
statute. R. v. O’Leary, supra; 13 C. L. J. N. S. 133.

The statute only applies to common assaults. Miller v. 
Lea, 25 A. R. 428.

865. If the Justice, upon the hearing of any case of assault 
or battery upon the merits where the complaint Is preferred by 
or on behalf of the person aggrieved, under the next preceding 
section, deems the offence not to be proved, or finds the assault 
or battery to have been justified, or so trifling as not to merit 
any punishment, and accordingly dismisses the complaint, he 
shall forthwith make out a certificate under his hand stating the 
fact of such dismissal, and shall deliver such certificate to the 
person against whom the complaint was preferred. R. 8. C. c. 
178, s. 74.

Notwithstanding dismissal and certificate thereof, the 
justice may order the defendant to enter into a recogni-
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zanec to keep the peace. Ex p. Davies, 24 L. T. 547 : see 
Hartley v. Hindmarsh, L. R. 1 C. P. 553.

A certificate of dismissal of a charge of assault will bar 
an action founded on the same facts, for tearing the plain
tiff’s clothes on the same occasion. Julien v. King, 17 L. C. 
R. 268.

A conviction for an assault on the wife, and a certifi
cate under this section, has been held in England to bar a 
civil action for damages by husband and wife, in respect of 
the same assault, though the complaint before the magis
trate was by the wife alone. Masper v. Brown, 1 C. 1*. D. 97.

Though a party is convicted of an assault on a charge 
of assault under the Act, and obtains a certificate under this 
865tli section, he may afterwards be indicted for man
slaughter, should the party die from the effects of the 
assault. R. v. Morris, L. R. 1 C. C. R. 90. But a charge of 
assault and battery accompanied by a malicious cutting and 
wounding, so as to cause grievous bodily harm, would be 
barred by a certificate of acquittal of assault and battery on 
the same facts. Re Conklin, 31 U. C. R. 165. So the con
viction would bar an indictment for felonious stabbing ; R. 
v. Walker, 2 M. & Rob. 446; or an assault with intent to 
commit a rape. Re Thompson, 6 H. & N. 193.

Under the statute the justice has a discretion to abstain 
from adjudicating, and he may exercise this discretion and 
abstain from adjudicating, though the defendant pleads 
guilty. Re Conklin, 31 U. C. R. 160.

It would seem that the certificate under this section 
must be obtained from the convicting justice, on the first 
hearing of the case, and that it cannot be granted by the 
Sessions on quashing a conviction for an assault after an 
appeal to them. Westbrook v. Calaghan, 12 C. P. 616.

The granting of the certificate is a ministerial, not a 
judicial act, and it is therefore imperative on the justice 
who has dismissed the cause on the grounds stated, to grant 
I his certificate if applied for, and he has no discretion to 
refuse it, and the certificate has been held to be properly
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granted after the lapse of seven days. Hancock v. Somes, 
28 L. J. M. C. 278.

The word “forthwith” in this section means a reason
able time, and five days, though not two months, will suffice. 
Ib. B. v. Bobinson, 12 A. &. E. 672.

“Forthwith” means after the application for the certifi
cate and not after the dismissal of the complaint. Costar 
v. Hetherington, 8 Cox C. C. 175.

Where a magistrate having no jurisdiction to hear :.n 
information under the Act allows it to be withdrawn By 
the prosecutor on the return of the summons, the defendant 
not being present, he is not entitled to a certificate of dis
missal, for there is no adjudication. Ex p. Case, 28 N. B. 
B. 652.

The certificate can only be granted where there has 
been a hearing “upon the merits,” and both parties have 
attended before the magistrate and there has been a proper 
inquiry into the facts of the case. Where, therefore, a 
prosecutor gave notice to a person against whom he had 
obtained a summons for an assault that he should not attend 
before the magistrate or offer evidence in support of the 
summons and did not, in fact, attend or offer evidence, but 
the person charged attended and obtained from the magis
trate a certificate of dismissal under the above section, it 
was held that there had not been a hearing upon the 
merits, and that the magistrate had no jurisdiction to grant 
the certificate, and that the latter was, therefore, no bar 
to a subsequent action in which the validity of the certifi
cate might be inquired into. Beed v. Nutt, 24 Q. B. D. 
669. See also Re Conklin, 31 U. C. B. 160; Bradshaw v. 
Vaughton, 30 L. J. C. P. 93.

It is probable that the form of certificate CCC, given 
in the schedule to this Act, would apply to this case.

The following form is in use in England:—
Whereas A. B., of , In the County of , labourer,

heretofore on the day of , dn the year of our Lord
, came before me, one of His Majesty’s Justices of the 

Peace for the said County of , and complained to and
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informed me that C. D., of , in the County aforesaid,
labourer, on at , did unlawfully assault and
beat him, the said A. B., and whereas the said C. D., being duly 
summoned to answer the said charge, appeared before me, one of 
His Majesty’s Justices of the Peace for .the county aforesaid, at 

, and the said A. B., also then and there attended 
before me for the purpose of proving the offence charged upon 
the said C. D., in and by the said complaint; and I, the said 
Justice, do hereby certify that having heard the said case upon 
the merits, and it manifestly appearing to me (“ that the said 
offence was not proved ” or “ that the said C. D. was lawfully 
justified in the committing of the assault and battery charged 
upon him in and by the said complaint,” or “ that the assault 
and battery proved was so trifling as not to merit any punish
ment,”) I thereupon then and there dismissed the said complaint.

Given under my hand, the of in the year of
our Lord

E. F.

866. If the person against whom any such complaint has 
been preferred, by or on the behalf of the person aggrieved, 
obtains such certificate, or, having been convicted, pays the 
whole amount adjudged to be paid or suffers the imprisonment, 
or imprisonment with bard labour, awarded, he shall be released 
from all further or other proceedings, civil or criminal, for the 
same cause. R. S. C. c. 178, s. 76.

See also Code, s. 969. This section is constitutional, 
Flick v. Brisbin, 26 0. R. 423. This section does not bar 
a civil action when the conviction is not summary, but by 
a petit jury on the trial of an indictment. Clermont v. 
Lagace, 2 Can. C. C. 1. But in summary cases it is other
wise; ante, p. 252. |

A conviction before a magistrate can only be proved 
by the production of the record of conviction, or an 
examined copy of it. Therefore, where a magistrate, in a 
case of common assault ordered the accused to enter into 
recognizances and pay the fee, but did not order him to be 
imprisoned or to pay any fine, and an action having been 
subsequently brought, it was held that the above was not 
a conviction w. Lhin the meaning of this section, and was 
not a bar to the action, and also that the conviction, if any, 
was not proved. Hartley v. Hindmarsh, L. R. 1 C. P. 553.
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Where an assault charged in an indictment, and that 
referred to in a certificate of dismissal, appear to have been 
on the same day, it is prima facie evidence that they are one 
and the same assault, and it is incumbent on the prosecutor 
to show that a second assault occurred on the same day, if 
he alleges it.

All proceedings arising out of the same assault whether 
taken by the complainant or by any other person conse
quentially aggrieved are barred. So conviction with pay
ment of the fine is an answer to an action for injuries 
to business occasioned by the assault. Masper v. Brown, 1 
C. P. I). 97.

The conviction qf a servant or agent does not operate 
to release the person by whom he was employed. Dyer v. 
Munday (1895), 1 Q. B. 742.

A conviction for assault will not bar a subsequent 
indictment for manslaughter for the same assault as it is 
not “the same cause” within the meaning of the section. 
R. V. Morris L. R. 1 C. C. R. 90; R. v. Miles, 38 W. R. 334. 
But see Masper v. Brown, supra.

This section applies only in the case of a common 
assault where the justice has power to convict summarily. 
Where the information was for an offence under s. 241 of 
the Code for shooting and wounding with intent to do 
grievous bodily harm and on the preliminary investigation 
the justices of their own motion changed the charge to one 
of common assault and convicted and fined the accused, 
their certificate was held noi bar to a civil action. Miller v. 
Lea, 25 A. R. 428. The information in this case was laid 
by a peace officer and the person aggrieved attended under 
subpoena and gave evidence, but did not object when the 
charge was changed. Ib. The law is different where the 
information is for an offence for which the justices have 
power to convict summarily and they have not thought fit 
to take the course prescribed by s. 864 (2), and this is so 
even where the evidence discloses a more serious offence, 
such as malicious wounding or wounding and causing griev
ous or actual bodily harm. Miller v. Lea, supra, 433 ; R. v. 
Stanton, 5 Cox C. C. 324; R. v. Miles, 24 Q. B. D. 423,432-4.
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The recital in the certificate of the fact of a complaint 
having been made, and of a summons having been issued, 
is sufficient evidence of those facts. R. v. Westlev, 11 Cox 
C. C. 139.

867. In every case of a summary conviction, or of an order 
made by a Justice, such Justice may, In his discretion, award 
and order In and by the conviction or order that the defendant 
shall pay to the prosecutor or complainant such costs as to the 
said justice seem reasonable In that behalf, and not inconsistent 
with the fees established by law to be taken on proceedings had 
by ,'.nd before Justices. R. 8. C. c. 178, s. 58.

The amount of costs must be fixed by the justices them- 
selves at the time they adjudicate. R. v. Hampshire, 32 
L. J. M. C. 46; 7 L. T. 391, and may include the expense 
of complainants’ witnesses and the clerk and constable’s fees. 
Unless there is a conviction or order the defendant cannot 
be required to pay costs to the complainant. In trivial cases 
it is not unusual for the justices to allow the information 
to be withdrawn on the defendant consenting to pay ex
penses. In such cases no order can be made. Stone, 33rd 
ed. 66.

A conviction adjudging the defendant to pay a sum 
for costs, without saying to whom the costs are to be paid, 
is void under this section. The conviction should order 
the costs to be paid to the complainant. R. v. Mabey, 37 
U. C. R. 248.

A conviction is bad which makes the costs payable in 
the alternative to the prosecutor or the magistrate. R. v. 
Washington, 46 U. C. R. 221.

The costs of an appeal are to be paid to the clerk of 
the peace or other proper officer of the court. Code, s. 897.

In Ex p. Wallace, 29 N. B. R. 123, the majority of the 
court held that the penalty and costs adjudged to be paid 
by a conviction, must be paid to the convicting justice and 
not to the prosecutor, and that this section does not mean 
a payment direct to the prosecutor, but through the magis
trate. In this case the defendant had been convicted under

17O.M.M.
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“The Canada Temperance Act” and adjudged to pay a pen
alty and costa. A distress warrant had been issued and 
returned, and a warrant of commitment then issued, when 
the defendant paid both the penalty and costs to the prose
cutor, and it was held this did not prevent the execution 
of the warrant of commitment. It is submitted, how
ever, that under a conviction in the forms VV or W\V the 
costs may be paid to the prosecutor, but the penalty should 
be paid to the convicting justice.

Although the statute on which a conviction takes place 
provides that no proceeding shall be quashed for want of 
form or any defect which does not substantially affect the 
justice of the case, the conviction will be invalid if it im
poses costs in excess of those warranted by the act. And 
it will not make any difference that the maximum fine or 
penalty has not been imposed. He Bibby, 6 M. L. R. 472.

Where a statute authorizes a justice to award costs and 
does not fix any tariff, the justice may allow such costs as 
he may consider reasonable. R. v. Starkey, 7 M. L. R. 489.

Where the costs imposed by a conviction included a 
share of the expense of bringing the prosecutor as a witness 
from a distance, it was held that the conviction was thereby 
vitiated. R. v. Grannis, 5 M. L. R. 153. But the convic
tion may include costs of arresting and bringing the offender 
before the magistrate. R. v. McGregor, 26 O. R. 115.

Under this section justices are authorized to allow 
witness fees. R. v. Becker, 20 0. R. 676. R. v. McDonald, 
26 N. S. R. 94.

Where the fees to witnesses are not established by law, 
such are to be allowed as to the justice seems reasonable. 
And where in a conviction under “The Canada Temperance 
Act,” the magistrate ordered the defendant to pay $3 as 
inspector’s fee, $2 for an interpreter, and $1 for justices’ 
costs, it was held that the interpreter might be treated as 
a witness, and the conviction was valid. R. v. Brown, 16 
0. R. 41. It was further held that the award of costs was 
within the jurisdiction of the magistrate, and certiorari 
being taken away in that case by section 889 of the Code,
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the erroneous allowance of certain items of costs w ould not 
warrant the quashing of the conviction. Jb.

888. Whenever the justice. Instead of convicting or making 
an order, dismisses the information or complaint, he may, in his 
discretion, in and by his order of dismissal, award and order that 
the prosecutor or complainant shall pay to the defendant such 
costs as to the said Justice seem reasonable and consistent with 
law. R. 8. C. c. 178, s. B9.

A justice had power to grant costs on dismissing an 
information heard before him under “The Summary Con
victions Act.” C. S. C. c. <12, s. lfi; Ex p. Ross, 18 N. B. R. 
337 ; Ex p. Beattie, 10 N. B. R. 377, overruled.

Before this enactment the party could not be punished 
for non-payment of costs in the same way as for non-pay
ment of penalty. R. v. Burton, 13 Q. B. 389.

A warrant of commitment for non-payment of penalty 
and costs, where the conviction did not mention costs, 
would be illegal. Leary v. Patrick, 15 Q. B. 206.

869. The sums so allowed for costs shall. In all cases, be 
specified In the conviction or order, or order of dismissal, and 
the same shall be recoverable In the same manner and under the 
same warrants as any penalty, adjudged to be paid by the con
viction or order. Is to be recovered. R. S. C. c. 178, s. 60.

As to recovery of penalties, see Code, s. 872 and notes 
thereon.

In a conviction for a penalty to be levied by distress, 
and in default of sufficient distress, imprisonment, it is no 
objection that the conviction specifies the amount of costs 
of conveying the party to jail in default of sufficient dis
tress; specifying the amount is only a notification to the 
defendant what he shall hâve to pay in the event of no dis
tress and he is arrested. Reid v. McWhinnie, 27 U. C. 
R. 289.

The conviction need not show how the costs are made 
up. Ex p. Myers, 32 C. L. J. 371.

870. Whenever there Is no such penalty to be recovered such 
costs Shall be recoverable by distress and sale of the goods and 
chattels of the party, and in default of distress, by Imprison
ment, with or without hard labour, for any term not exceeding 
one month. R. S. C. c. 178, s. 61.



2tiO magistrates’ manual

871. The fees mentioned in the following tariff and no others 
shall be and constitute the fees to be taken on proceedings before 
justices in proceedings under this part: —

Fees to be taken by justices of the peace or their clerks.
$ cts

1. Information or complaint and warrant or summons— 0 50
2. Warrant where summons issued in first instance......... 0 10
3 Each necessary copy of summons or warrant...............  0 10
4. Each summons or warrant to or for a witness or wit

nesses. (Only one summons on each side to be charged
for in each case, which may contain any number of 
names. If the justjce of the case requires it, addi
tional summonses shall be issued without charge).. 0 10

6. Information for warrant for witness and warrant---- 0 50
6. Each necessary copy of summons or warrant for wit

ness ...................\...........................................................  0 10
7. For every recognizance .................................................. 0 25
8. For hearing and determining case ............................... 0 50
9. If case lasts over two hours .......................................  1 00

10. Where one justice alone cannot lawfully hear and deter
mine the case, the same fee for hearing and deter
mining to be allowed to the associate justice.

11. For each warrant of distress or commitment................ 0 25
12. For making up record of conviction or order where the

same is ordered to be returned to sessions or on
certiorari........................................................................... 1 00
But in all cases which admit of a summary pro

ceeding before a single justice and wherein no 
higher penalty than $20 can be imposed, there 
shall be charged for the record of conviction not 
more than ............................................................... 0 50

13. For copy of any other paper connected with any case,
and the minutes of the same if demanded, per folio 
of 100 words ................................................................ 0 0.'»

14. For every bill of costs when demanded to be made
out in detail .................................................................  0 10
(Items 13 and 14 to be chargeable only when there 

has been an adjudication.)

Constables' Fees.
1. Arrest of each individual upon a warrant.....................  1 50
2. Serving summons ............................................................. 0 25
3. Mileage to serve summons or warrant per mile (one

way) necessarily travelled ............................................ 0 10
4. Same mileage when service cannot be effected, but

only upon proof of due diligence.
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8 eta.
6. Mileage taking prisoner to jail, exclusive of disburse

ments necessarily expended in his conveyance.......... 0 10
6. Attending justices on trial for each day necessarily

employed in one or more cases when engaged less 
than four hours ...................................................................... 1 00

7. Attending justices on trial for each day necessarily
employed in one or more cases when engaged more
than four hours ...................................................................... 1 50

See 57 & 68 V. c. 67.
8. Mileage travelled to attend trial (when public convey

ance can be taken only reasonable disbursements to 
be allowed) one way per mile.......................................... 0 10

9. Serving warrant of distress and returning same .......... 1 00
10. Advertising under warrant of distress .............................. 1 00
11. Travelling to make distress or to search for goods to

make distress, when no goods are found (one way) 
per mile......................................................................................  0 10

12. Appraisements, whether by one appraiser or more, 2
cents in the dollar on the value of the goods.

18. Commission on sale and delivery of goods, 5 cents in 
the dollar on the net produce of the goods. 62 V. c. 
45. s. 2 and Sch.

Witnesses’ Fees.
1. Each day attending trial ...................................................... 0 75
2. Mileage travelled to attend trial (one way) per mile.. 0 10

There is not in this section, nor in the R. S. O. c. 95, 
any provision for fees in connection with search warrants. 
They relate only to cases coming within the summary juris
diction of the justices. Tuttle v. McDonald, 36 C. L. J. 
642; see R. S. O. c. 101, as to fees of officers engaged in the 
administration of justice; see also Bothwell v. Burnside,
31 0. R. 695.

There is no charge here for evidence. Ex p. Howard,
32 N. B. R. 237.

Two informations were laid against one Laird at Broad
view for having liquor in his possession and for selling the 
same without the permission in wTiting of the Lieutenant- 
Governor. The magistrate dismissed both informations 
with coïts and the orders of dismissal awarded as costs
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the following amongst other items, viz.: Rent of hall, $1; 
counsel fee, $37; compensation for wages, $14.80; and rail
way fare, $10.50. The court held that the above items were 
unauthorized and no amendment could be made by inserting 
the correct sum. R. v. Laird, 1 Terr. L.R. 179, N.W.T. 105. 
On a conviction for maliciously shooting a dog, the following 
costs are excessive, and illegal : service of summons on de
fendant and on seven witnesses, each charged at 50 cents; 
attendance of constable in court, $2; information, $1; sum
mons and copy, 25 cents ; whereas the tariff allows only 50 
cents for both information and summons, and 10 cents for 
copy; seven original subpoenas, 25 cents each, whereas at 
most only two (one on each side) could be charged for and 
then only 10 cents eadh ; $2 to justices for hearing and deter
mining, whereas 50 cents is proper and nothing to any asso
ciate justices ; $6 to witness is not authorized by the tariff at 
all, the allowance being 75 cents per day. R. v. Tebo, North- 
West Ter. Reps. 8; 1 Terr. L. R. 196.

The Dominion tariff docs not apply under Provincial 
law. R. v. Excell, 20 O. R. 633.

In Ontario the R. S. c. 95, s. 3, provides that every justice 
wilfully receiving a larger amount of fees than by law arc 
authorized to be received, shall forfeit and pay the sum of 
$80, together with full costs of suit.

The Act does not provide for fees in cases above the 
degree of misdemeanour.

In cases of conviction where witnesses are subpoenaed 
to give evidence in cases of assault, trespass or misde
meanour, the witness is entitled, in the discretion of the 
justice, to receive fifty cents for every day’s attendance, 
where the distance travelled does not exceed ten miles, and 
five cents for each mile above ten.

A magistrate, acting under the R. S. C. c. 156, s. 2, 
convicted four persons for disturbing an assemblage of per
sons met for religious worship, and imposed upon each a 
fine of $5, but instead of severing the costs which he had 
charged, imposed the full amount thereof against each

<r
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defendant, and received it from each. It was held under 
the circumstances of the case that the overcharge must be 
deemed to have been wilfully made, so as to render the 
magistrate liable to the penalty imposed by this section of 
the statute. Parsons q. t. v. Crabbc, 31 C. P. 151.

Magistrates cannot in Ontario collect any costs which 
are not provided for by this Act. Where a magistrate, in 
the minute of the judgment, ordered the defendant “to pay 
$1, for the use of the hall for hearing the case,” it was held, 
that in ordering payment of this sumi, there was a clear 
excess of jurisdiction, and the conviction was quashed. R. 
v. Elliott, 12 O. R. 524. See also Ex p. Bourque, 31 N. B. R. 
509. But under the Canada Temperance Act, which takes 
away the right to a certiorari, the court refused to quash the 
conviction, holding that the jurisdiction remained. Ex p. 
Howard, 32 N. B. R. 237 ; Ex p. Rayworth, 34 N. B. R. 74, 
2 Can. C. C. 230.

THE FOLLOWING ARE THE FEES PROVIDED BY 
SECTION 1, R. S. 0. c. 95.

TABLE OF FEES TO BE TAKEN BY JUSTICES OF THE 
PEACE OR THEIR CLERKS.

1. For an information and warrant for apprehension, or
for an Information and summons for assault, tres
pass, or other misdemeanour.......................................... $0 50

2. For each copy of summons to be served on defendant
or defendants .......................................................................... 10

3 For every subpoena, (only one subpoena on each side to be 
charged for in each case, which may contain any num
ber of names) ............................................................................ 10
(7f the justice of the case requires it, additional sub
poenas shall be issued without charge).

4. For every recognizance (only one to be charged in each
case) .............................................................................................. 25

5. For Information and wan ant for surety of the peace
for good behaviour, (to be paid by complainant)..........  50

Ü. For warrant of commitment for default of surety to 
keep peace or good behaviour, (to be paid by com
plainant) ........................................................................................

7. For hearing and determining the case .............................. 3 
S
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8. Where one justice alone cannot lawfully hear and de
termine the case, an additional fee for hearing and 
determining to be allowed to the associate justice. .$ 0 50 
In case more justices hear the case, the Justice by 
whom the Information was taken (if he hears the 
case), shall be entitled to one fee of fifty cents for 
hearing and determining, and the justice who sat at 
his request shall be entitled as associate to the said 
additional fee, when one is chargeable.
If a casç occurs which is not covered by this provi
sion. the justices shall be entitled to the fees accord
ing to their seniority as justices.

9. For warrant to levy penalty .......................................... 25
10. For making up every record of conviction, where the

same is ordered to be returned to the sessions or 
on certiorari ..... ............................................................. 1 00

11. But in all cases which admit of a summary proceed- •
ing before a single justice of the peace, and wherein 
no higher penalty than $20 can be imposed, there only 
shall be charged for the conviction not more than 50 
And for the warrant to levy the penalty................... 25

12. For copy of any other paper connected with any trial
and the minutes of the same if demanded—per folio 
of one hundred words................................................ 10

13. For every bill of costs (when demanded to he made out
in detail).......................................................................... 10

(Items 12 and 18 to he only chargeable when there has been a 
conviction.)

872. Whenever a conviction adjudges a pecuniary penalty 
or compensation to be paid, or an order requires the payment 
of a sum of money, whether the Act or law authorizing such 
conviction or order does or does not provide a mode of raising 
or levying the penalty, compensation or sum of money, or of 
enforcing the payment thereof, the justice by his conviction, 
or order after adjudging payment of such penalty, compensation 
or sum of money, with or without costs may order and adjudge—

(a) that in default of payment thereof forthwith, or within 
a limited time, such penalty, compensation or sum of money 
shall be levied by distress and sale of the goods and chattels of 
the defendant, and if sufficient distress cannot be found, that the 
defendant be imprisoned in the manner and for the time 
directed by the Act or law authorizing such conviction or order 
or by this Act, or for any period not exceeding three months, 
if the Act or law authorizing the conviction or order does not 
specify imprisonment, or does not specify any term of imprison
ment, unless such penalty, compensation or sum of money and
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costa, if the conviction or order is made with costs, and the 
expenses of the distress and of conveying the defendant to jail 
are sooner paid. 57 & 58 Vic. c. 57; or

(6) that in default of payment of the said penalty, com
pensation or sum of money, and costs if any forthwith or within 
a limited time, the defendant be imprisoned in the manner 
and for the time mentioned in the said Act or law, or for any 
period not exceeding three months, if the Act or law authoriz
ing the conviction or order does not specify imprisonment, or 
dees not specify any term of imprisonment unless the said 
sums with the like costs and expenses are sooner paid. 57 & 58 
Vic. c. 57.

(c) Whenever under such Act or law imprisonment with 
hard labour may be ordered or adjudged in the first instance as 
part of the punishment for the offence of the defendant, the 
imprisonment in default of distress or of payment may be with 
hard labour. 63 & 64 Vic. c. 46.

2. The justice making the conviction or order mentioned in 
the paragraph lettered (a) of sub-section one of this section 
may issue a warrant of distress in the form DDD or EBB. as 
the case requires: and in the case of a conviction or order under 
the paragraph lettered (5) of the said sub-section, a warrant 
in one of the forms FFF or GGG may issue;

(a) if a warrant of distress is issued and the constable or 
peace officer charged with the execution thereof returns (form 
III) that he can find no goods or chattels whereon to levy there
under, the justice may issue a warrant of commitment in the 
form JJJ.

3. Where by virtue of an Act or law so authorizing the 
justice by his conviction adjudges against the defendant pay
ment of a penalty or compensation, and also imprisonment, as 
punishment for an offence, he may, if he thinks fit, order that 
the imprisonment in default of distress or of payment, as pro
vided for in this section, shall commence at the expiration of 
the imprisonment awarded as a punishment for the offence.

4. The like proceeding may be had upon any conviction or 
order made as provided by this section as it the Act or law 
authorizing the same had expressly provided for a conviction 
or order in the above terms. R. 8. C. c. 178, ss. 62, 66, 67 and 68.

Under this section the conviction may impose a fine 
and costs, and in default thereof imprisonment, and need 
not direct distress on failure to pay the fine. Ex p. Casson, 
34 N. B. R. 331; Ex p. Gorman, lb. 397.
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The former statute did not apply where, by the Act 
authorizing the conviction, a mode of enforcing the payment 
waa stated or provided. Thus, where a conviction for prac
tising medicine without being registered, awarded distress 
in default of payment of the fine imposed, the conviction 
was quashed, as the Act gave power to commit to the com
mon jail in default of payment of fine. It v. Sparlmm, 8 
O. B. 570.

In B. v. Horton, 31 N. S. B. 817; 3 Can. C. C. 84, 
it was held that hard labour could not be imposed in default 
of payment of the fine and costs, although the magistrate 
had power to impose imprisonment instead of a money 
penalty in the first instance. See also B. v. Justices, Tyne
mouth, 16 Q. B. D. V47 ; B. v. Turnbull, 16 Cos C. C. 110. 
The late Act now alters the law.

If there is no common jail, but only a lock-up, in the 
division for which the justice is acting, the imprisonment 
may be in the common jail for the county in which the 
justice’s division is situate. He Burke, 27 N. S. B. 286; 
see Code, s.-s. 3 (u), 839 (c) (e); B. S. C. c. 1, s. 7 (38). The 
division in this case was an incorporated town in the county 
in which the jail vvas.

Under s. 501 of the Code anyone wilfully killing ani
mals is liable either to the penalty or to the imprisonment 
with or without hard labour. He is not liable to both, and 
if a penalty is imposed the enforcement thereof should be 
according to (b). 11. v. Horton, 31 N. S. B. 217.

So far as the authority of the Parliament of Canada 
extends, this 872nd section of the Code applies “whether 
the Act or law authorizing such conviction or order, does 
01 does not provide a mode of raising or levying the penalty.’’

The B. S. 0. c. 90, s. 2 (3), provides that subject to any 
statute of the Province in this behalf, the procedure for 
enforcing punishment by fine, penalty or imprisonment, for 
contravention of any statute of the Province, shall conform 
as nearly as may be to the procedure which might at the 
time be had under any statute of the Dominion of Canada 
enforcing the like punishment under such statute.
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By section 885 of the Code when an appeal against a 
conviction or order is decided in favor of the-respondent, 
the justice who made the conviction or order, or any other 
justice for the same territorial division, may issue a warrant 
of distress or commitment as if no appeal had been brought. 
Under section 872 (2) it is only the justice making the con
viction or order who can issue the distress warrant, though 
the forms DDD and EEE seem to apply to any justice. 
Where two justices are required to cor.vict, one may issue 
a warrant of distress. Code s. 842 (4).

The justice should take steps to ascertain whether the 
defendant has goods or not, and if the latter has property 
the distress warrant must be used before the warrant of com
mitment. Mni.ellan v. McKinnon, 1 O. R. 219.

Under “ The Fisheries Act,” R. S. C. c. 95, s. 18, a war
rant of commitment may issue in the first instance, without 
previous issue of a warrant of distress—the statute not 
requiring that a distress warrant should first issue. Arnotl 
v. Bradly, 23 C. P. 1.

So a conviction for an unlawful assault under the R. 
S. C. c. 162, s. 34, might adjudge the defendant to be im
prisoned in the first instance. R. v. O’Leary, 16 N. B. 
R. 264.

So also a summary conviction for assault under ss. 265 
or 864 of the Code. Under this 872nd section it is optional 
with the justice to direct distress, and in default imprison
ment, or to direct imprisonment in default of payment 
without a prior distress. In the latter case the forms FF F 
or GOG should be used, and in the former the forms DDD 
or EEE and JJJ.

Where by an Act, power is conferred upon justices to 
issue a distress warrant, “if they shall think fit,” they must 
not refuse to issue it, merely because they think the Act of 
Parliament does an injustice in giving such power in the 
particular case. R. v. Boteler, 4 B. & S. 959.

CONVEYING TO JAIL.
The R. S. 0. c. 90, s. 4 (3), in relation to the costs al

lowed and specified in the conviction or order, goes on to
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provide that such costa shall extend to and be deemed to 
include costs and charges of the distress, and also the costs 
and charges of the commitment and conveying the defendant 
or the prosecutor or the complainant, as the case mav be, to 
prison, the amount thereof being ascertained and stated in 
such commitment.

The defendant was convicted before two justices of the 
peace for selling liquor without a license, contrary to s. 49 
of the R. S. O. c. 245. A conviction was drawn up and filed 
with the clerk of the peace, in which it was adjudged that 
the defendant should pay a fine and costs, and, if they were 
not paid forthwith, then, inasmuch as it had been made 
to appear on the admission of the defendant that he had 
no goods whereon to levy the sums imposed by distress, 
that he should be imprisoned for three months unless these 
sums and the costs and charges of conveying him to jail 
should be sooner paid. An amended conviction was after
wards drawn up and filed, from which the parts relating to 
distress and the costs of conveying to jail were omitted. It 
was held that if the justices were bound to issue a distress 
warrant, the insertion of the words relating to the admis
sion of the defendant that he had no goods was proper, and 
if they had no power to issue a distress warrant, these wools 
were mere surplusage and did not vitiate the conviction. It 
was held also, that if the justices had power to require the 
costs of conveying him to jail to be paid by the defendant, 
the conviction was amendable as and when it was amended, 
for the amendment was not of the adjudication of punish
ment. R. v. Menary, 19 O. R. 691.

A conviction for carrying on a noxious and offensive 
trade, contrary to “The Public Health Act,” R. 8. 0. c. 
248, imposed, in default of sufficient distress to satisfy the 
fine and costs, imprisonment in the common jail for four
teen days unless the fine and costs, including the costs of 
commitment and conveying to jail, were sooner paid. The 
court held that the imposition of the costs of the commit
ment and conveying to jail was unauthorized, and that s. 2 
of the R. S. 0. c. 90, did not affect the question. R. v. 
Rowlin, 19 0. R. 199; R. v. Wright, 14 0. R. 668, followed.
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See R. v. Hamilton, 1 Terr. L. R. 172. But see R. S. 0. c. 
90, s. 4 (3).

The costa of conveying the defendant to jail cannot he 
included in the costs of a conviction for being unlawfully 
found drunk on the public streets, contrary to a by-law 
passed under “The Municipal Act.” R. v. Grant, 18 0. R. 
169. But see R. S. 0. c. 90, ss. 4 (3) and 5.

A conviction is bad if the costs of conveying to jail 
remain unascertained. R. v. Akerman, 1 B. C. R. 255.

A warrant of commitment for non-payment of the costs 
of an appeal to the Sessions, unless such sum and all the 
costs of distress and commitment, and conveying the party 
to jail, be sooner paid, should show the amount of the costs 
of distress, commitment, and conveyance to jail. Hickson 
v. Crabb, 24 U. C. R. 494 ; see also Dawson v. Fraser, 7 U. 
C. R. 391; Re Bright, 1 U. C. L. J. N. S. 246; Re Smith, 
lb. 241.

A magistrate may, by the warrant of commitment, 
order that the defendant shall pay the costs of the warrant 
and of conveying him to jail and to fix the amount of such 
costs. Ex p. Jones, 1 D. R. 100.

When the conviction is under the Inland Revenue Act, 
R. S. C. c. 34, s. 113, the costs and charges of conveying 
the offender to jail should be stated in the warrant of com
mitment. R. v. Corbett, 2 Can. C. C. 449; so where the 
conviction is for the offence of smuggling under the R. S. 
C. c. 32. R. v. McDonald, 2 Can. C. C. 504.

A warrant of commitment for non-payment of a penalty 
must set forth the costa of commitment and conveying to 
jail as they have not been ascertained in the conviction. R. 
v. Murdock, 27 A. R. 443; R. v. Payne, 4 D. & R. 72.

Under special Acts in New Brunswick a conviction 
awarding costa and ordering imprisonment for non-payment 
of the fine is sufficient, though it docs not award the costs 
( f commitment and conveying to jail. Ex p. Young, 32 N. 
B. R. 178. See lie King, 4 Can. C. C. 426 as to Nova Scotia.
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A conviction adjudging imprisonment in default of pay
ment of fine and costs “and charges of conveying him to 
the common jail amounting to the further sum of 
dollars ” is invalid, the blank for costs not being filled up. 
R. v. Bryant, 3 M. L. R. 1.

All the provisions of this 872nd section are applicable 
to convictions under the Canada Temperance Act, which 
contains no provision for enforcing payment of the fine. In 
default of sufficient distress the commitment is for “ any 
period not exceeding three months.” Where a conviction 
under the Canada Temperance Act imposed a fine of $100, 
and directed distress on non-payment of the fine and in 
default of sufficient distress imprisonment in the common 
jail for two months unless the fine and costs including the 
costs of commitment and conveying to jail were sooner 
paid, it was held that there was no power to include the 
costs of commitment and conveying to jail and the convic
tion was quashed. R. v. Ferris, 18 O. R. 476.

But this section of the Code provides that the expenses 
of the distress and of conveying the defendant to jail may be 
included.

The adjudication on a second offence under the Ontario 
“ Liquor License Act,” without providing for distress, 
directed immediate imprisonment in default of payment of 
the fine and costs, and the conviction drawn up under it 
directed imprisonment unless the said several sums were 
sooner paid. After the issue of a writ of certiorari but 
before its return an amended conviction was returned pro
viding for distress being first made. The Act on which the 
conviction took place made no provision for the levying of 
a penalty for a second offence, and, therefore, the case was 
governed by sections 62 and 66 of the repealed Act, R. S. C. 
c. 178, and imprisonment could only be resorted to in de
fault of sufficient distress. The court held that the adjudi
cation and the first conviction were void in not providing 
for distress, and that the amended conviction was also in
valid because it did not follow the adjudication. The latter 
conviction also provided that in default of sufficient distress
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the defendant should be imprisoned for 20 days “ unless 
the said sums and the costs and charges of conveying the 
said ... to the said jail be sooner paid.” This was 
held bad because the adjudication did noi contain a similar 
direction. If the adjudication had done so the conviction 
would have been good. R. v. Cantillon, 19 O. R. 197.

Where the conviction directed imprisonment for sixty 
days, “ unless the said sums and the costs and charges of 
conveying the said M. to the said common jail shall be 
sooner paid,” and the commitment directed a detention for 
the costs and charges of commitment as well as of the con
veying to jail of the prisoner, amounting to the further sum 
of 75 cents, and it appeared that the costs of conveying to 
jail very much exceeded the sum of 75 cents. It was held 
that there was no excess in the commitment for under sec
tion 98 corresponding to section 901, s-s. 2 of the Code, the 
jailer could only detain for the sum mentioned in the war
rant. Mechiam v. Horne, 20 0. R. 267.

A conviction under the Canada Temperance Act may 
include the costs and charges of the commitment and con
veying the defendant to jail in default of distress. Ex p. 
Shehan, 29 N. B. R. 133.

In a conviction for a first offence of unlawfully selling 
intoxicating liquor, the costs of commitment and conveying 
the defendant to jail, if the fine and costs are not levied by 
distress, are in the discretion of the justice. Where such 
costs are not awarded they should not form part of the con
viction in the form VV given by the Act which admits of 
variance. Form T given by the 51 V. c. 34, is not appli
cable to a case where the justice does not adjudge payment 
of the costs of commitment and conveying the defendant 
to jail. Ex p. Whalen, 29 N. B. R. 144; Ex p. Conway, 31 
N. B. R. 405.

It is in the discretion of the justices convicting whether 
they will make an adjudication and insert it in the convic
tion, requiring the detention of the defendant until the costs 
of conveying to jail are paid. Where no such provision is 
made, it will be assumed that the justices exercised their
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discretion and did not make the order as to costs. The items 
need not be set out in the conviction, and it is not ground for 
setting aside the conviction that the justices have made a 
mistake and allowed too much costs. B. v. McDonald, 2<3 
N. 8. B. 94.

IMPBISONMENT.

Where a statute imposes a penalty, and in default of 
payment imprisonment, a conviction directing a distress on 
non-payment of the penalty and in default of sufficient dis
tress imprisonment, is bad. Thus a conviction under s. <i 
of the B. S. C. c. 158, was held bad because it provided for 
distress in addition to fine and imprisonment, the statute 
only awarding imprisonment on non-payment of the fine. 
B. v. Logan, lfi O. B. 335. B. v. Sparham, 8 0. H. 870, 
approved.

There may be imprisonment only on non-payment of 
fine. B. v. Mooney, 19 C. L. T. Occ. N. 17 ; see s. 958.

Where distress and sale are adjudged and there is no 
sufficient distress, there may be an imprisonment for one 
month. B. v. Mathewson, 1 Terr. L. B. 168; B. v. Hamil
ton, lb. 172.

Under section 66 of the former statute the imprison
ment, in default of distress, could only be in the manner 
and for the time directed by the Act on which the convic
tion was founded, and the section, therefore, was held not 
applicable to a conviction upon any statute which did not 
direct imprisonment on non-payment of the fine. B. v. Fer
ris, 18 0. B. 476. Now, however, the imprisonment is to 
be “ in the manner and for the time directed by the Act or 
law authorizing such conviction or order or by this Act.” 
See s.-s. (n). When both fine and imprisonment are author
ized, the punishment is in the discretion of the magistrate, 
who should not inflict both, but either one or the other. 
Brabant v. Bobidoux, 7 Q. 8. C. 527; Code, ss. 932, 4.

Both fine and imprisonment may be awarded under s. 
958 of the Code. Ex p. McClements, 32 C. L. J. 39.
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Imprisonment in No. 15, s. 92 of the British North 
America Act means with or without hard labour. Hodge 
v. B., 9 A. C. 117.

A conviction will be quashed if it impose hard labour 
when not authorized. Re Clew, 8 Q. B. D. 511.

It is essential to imprisonment, under this section, in 
default of distress, that such imprisonment should be pro
vided for in the Act or law upon which the conviction or 
order is founded, or by this Act.

If such imprisonment is so provided, and the time of it 
is specified in the Act or law, it can be awarded under this 
section. B. v. Dunning, 14 O. B. 52.

Where the defendant is summarily convicted at one 
time of several offences, the justice has power to award 
that the imprisonment under one or more of the convictions, 
shall commence at the expiration of the sentence previously 
pronounced. B. v. Cutbush, L. B. 2 Q. B. 379. See section 
877 of the Code.

Should the defendant be in prison in another division 
on another conviction, this 872nd section does not apply, 
and on his liberation therefrom, he should be arrested on 
the commitment endorsed, as provided by section 844 of the 
Code and committed to the custody of the jailer of the 
division within which the conviction or order was made. 
When a justice convicts a defendant, on the same day, of 
two or more offences, the conviction and commitment in 
one of the cases, should adjudge and order the imprison
ment to commence at the expiration of the imprisonment 
adjudged and ordered in the other case. B. v. Wilkes, 4 Burr. 
2577; B. v. Cutbush, L. B. 2 Q. B. 379; Re Doherty, 32 C. 
L. J. 595; Castro v. B., 6 A. C. 229.

The imprisonment provided by s. 68 of the B. S. C. c. 
178, was an alternative punishment in place of the penalty. 
Where the penalty imposed was not paid, s. 68 applied, and 
the imprisonment could only be for two months where the 
costs and penalty did net exceed twenty-five dollars. B. v. 
Tebo, North-West Terr. Beps. 8; 1 Terr. L. B. 196. 

on.a. 18
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It has been held in Nova Scotia that where no mode of 
raising or levying the penalty or of enforcing the payment 
of the same is stated or provided, the magistrate who con
victs cannot fix any term of imprisonment in default of pay
ment. The ground of this decision was that by the award 
of imprisonment all the discretion was taken away which the 
former statute required before the issue of warrants of dis
tress and commitment. Ii. v. Porter, 20 N. S. R. 352; R. 
v. Orr, It. 426, and s. 67 of the R. S. C. c. 178, enabled 
the justice to commit “ for any term not exceeding three 
months.” The court saw a difficulty in doing so, if the 
conviction had already fixed the period of imprisonment. But 
section 872 (a) of the Code seems to meet the case by mak
ing the imprisonment in the manner and for the time 
directed by the Act or law authorizing the conviction or 
order.

This section provides the mode of enforcing convictions 
under the Canada Temperance Act, and as it says nothing 
as to hard labour there is no power to order imprisonment 
at hard labour under that Act. R. v. Tucker, 16 O. R. 127 ; 
R. v. Ferris, 18 0. R. 476.

The result of the former Act was to enable the con
victing magistrate to order the levy by distress of the pen
alty and costs to dispense with such levy where he thinks 
it would be useless or ruinous, and to order the defendant 
to be imprisoned for a term not exceeding three months 
unless the penalty and costs and also the costs and charges 
of the commitment and conveying to jail were sooner paid. 
See Mechiam v. Horne, 29 0. R. 267. R. v. Doyle, 12 O. R. 
347, followed.

The costs of distress were not in the discretion of the 
justice under s. 66 of the R. S. C. c. 178. Ex p. Whalen, 
29 N. B. R. 144.

TIME OF COMMITMENT.

The time for which a party is committed and the con
viction upon which he is to be discharged, must strictly 
conform to the directions of the statutes from which the 
authority is derived.
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When the statute provides for his discharge before the 
expiration of the term on payment of the fine alone, it is 
illegal to require1 in addition the payment of the costs of 
the prosecution and of the charges of conveying to jail. 
Ex p. Lon Kai Long, 1 Can. C. C. 120.

A warrant of commitment for an indefinite time, or 
which directs the prisoner to be kept in custody until the 
costs are paid, without stating the amount, is bad. Dawson 
v. Fraser, 7 U. C. R. 391; see also Dickson v. Crabb, 24 U. 
C. R. 494; followed in Moffatt v. Barnard, 24 U. C. R. 498.

WARRANT MUST SHOW PLACE.

A warrant of commitment must specify the place of 
imprisonment, but the place may be described by its situa
tion or some other definite description. Re King, 4 Can. 
C. C. 426; Re Beebe, 3 P. R. 270.

A warrant reciting a coroner’s inquisition, and stating 
the offence as follows :—That C. “ stands charged with hav
ing inflicted blows on the body of the said F.” and not 
showing the place where the blows, if any, were inflicted, 
or the offence, if any, was committed, is bad. Re Car
michael, 10 U. C. L. J. 325.

PART PAYMENT.

Where the imprisonment is to enforce payment and not 
an alternative punishment, part payment destroys the right 
of commitment under this Act. Sinden v. Brown, 17 A. R. 
173. See ante, p. 25.

But it is otherwise where the offence is against provin
cial laws. R. S. 0. c. 90, s. 3.

WARRANTS OF COMMITMENT.

Under the Summary Punishment Act, magistrates could 
not issue their warrant to imprison absolutely for so many 
days, but only to imprison for so many days, unless the 
fine and costs be sooner paid. Fergusson v. Adams, 5 U. 
C. R. 194.



276 magistrates’ manual.

It is no objection to a warrant of commitment in default 
of distress, that it was issued prior to the expiration of 
a warrant of remand, provided that it is issued after the 
return of the distress warrant. B. v. Collier, 12 P. B. 316; 
B. v. Sanderson, 12 O. B. 178.

A warrant of commitment must contain mandatory 
words, directing the jailer to receive and retain the prisoner, 
otherwise it will be quashed. B. v. Barnes, 4 M. L. E. 448. 
A constable executing same may break open an outer door 
after demand and refusal. Van tassel v. Trask, 27 N. S. B. 
329.

A warrant of commitment for non-payment of penalty 
cannot be executed on a Sunday. Eggington v. Lichfield, 2 
E. & B. 717.

But warrants for arrest for any indictable offence, or 
any search warrant, may be issued on a Sunday or statutory 
holiday. Code, s. 564, s.-s. 3; ante, pp. 80-1.

It would seem that after conviction and warrant of 
distress no warrant of commitment can issue until the return 
III. is made. See McLellan v. McKinnon, 1 0. B. 219; 
see Code, s. 872 (u).

Where the conviction is bad the warrant of commitment 
issued thereon also fails. B. v. Bichardson, 11 P. B. 95.

Omitting to state the conviction of a defendant in his 
warrant of commitment, will not subject a justice to an 
action for false imprisonment, provided the actual convic
tion is proved upon his defence. Whelan v. Stevens, Tay
lor, 245.

Where the warrant of commitment can only be issued 
in default of sufficient distress, no doubt it may be shown 
by affidavit that no distress warrant has been issued or 
returned, but when the distress warrant has been issued, 
and has been duly returned by the bailiff, the court cannot 
try the truth of the return on affidavits. It is not neces
sary that the bailiff should actually go to the defendant’s 
premises and search for goods on which to distrain, if he 
is otherwise satisfied that it would be useless to do so. If
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the bailiff makes an untrue return he may be liable to an 
action, but the magistrate is justified in acting upon it, 
and issuing a warrant of commitment in default of sufficient 
distress. B. v. Sanderson, 12 O. B. 178. A bailiff, execut
ing a warrant of commitment, is not authorized to accept 
payment of the penalty and costs, or to give the defendant 
time to procure the amount. His duty is to execute the 
warrant. Ib.; see ante, pp. 24-5. Where the warrant of com
mitment is not, in fact, given to the bailiff or executed until 
after the return of the distress warrant, it is immaterial that 
the former bears date before the latter, for the warrant of 
commitment need not be dated at all, and so long as it is 
not issued too soon, it is not material that it bears too early 
a date. Where the date of the distress warrant is 
wrongly recited in the warrant of commitment, the defect 
is clearly amendable under the 118th section of the “Can
ada Temperance Act.” Ib.

The warrant of commitment under this section should 
order payment of the fine to the jailer, not to the magis
trate. B. v. Newton, 11 P. B. 98. See the form JJJ.

The proper course where there is a conviction sufficient 
in law and there is a variance between the conviction and 
the warrant of commitment is to enlarge any motion to 
quash, so as to enable the magistrate to file a fresh war
rant of commitment in conformity with the conviction 
returned. This course was adopted where the prisoner was 
convicted of keeping a house of ill-fame, and the conviction 
alleged that the offence was committed in January, 1887, 
and the commitment in January, 1888. A defect of this 
kind is amendable under the 800th section of the Code, 
which was followed on conviction. B. v. Lavin, 12 P. B. 
642; B. v. Mines, 25 0. B. 577.

A provision for distress in default of payment of the 
fine and costs imposed under a by-law passed under the 
Ontario Shops Begulation Act, B. S. C. c. 257, did not con
stitute a part of the penalty or punishment, but was merely 
a means of collecting the penalty, as authorized by that Act 
and the B. S. 0. c. 223, s. 705; B. v. Flory, 17 0. B. 715.
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ABSENCE OF COMMITMENT.

A warrant of commitment is ordinarily necessary, but 
when the conviction in proper form was lodged with the 
jailer and an offence was proved, the court on habeas corpus 
ordered further detention under s. 752 of the Code, and 
directed the magistrate to lodge a proper warrant. R. v. 
Morgan, 37 C. L. J. 786; 17 C. L. T. Occ. N. 533; 2 O. L. R. 
413; 5 Can. C. C. 63. ,

873. When any information or complaint is dismissed with 
costs the justice may issue a warrant of distress on the goods 
and chattels of the prosecutor or complainant, in the form 
KKK, for the amount of such costs; and, in default of distress, 
a warrant of commitment in the form LLL may issue: Provided 
that the term of imprisonment in such case shall not exceed 
one month. R. S. C. c. 178, s. 70.

A warrant of distress can only be lawfully executed by 
the person to whom it is directed and he cannot delegate 
his authority. Symonds v. Kurtz, 16 Cox C. C. 726; see 
also s. 32 of the Code.

874. If after delivery of any warrant of distress issued 
urder this part to the constable or constables to whom the 
same has been directed to be executed, sufficient distress can
not be found within the limits of the jurisdiction of the justice 
granting the warrant, then upon proof being made upon oath 
or affirmation of the handwriting of the justice granting the 
warrant, before any justice of any other territorial division, 
such justice shall thereupon make an endorsement on the war
rant, signed with his hand, authorizing the execution of the 
warrant within the limits of his jurisdiction, by virtue of which 
warrant and endorsement the penalty or sum and costs, or so 
much thereof as has not been before levied or paid, shall be 
levied by the person bringing the warrant, or by the person or 
persons to whom the warrant was originally directed, or by any 
constable or other peace officer of the last mentioned territorial 
division, by distress and sale of the goods and chattels of the 
defendant therein.

2. Such endorsement shall be in the form HHH in schedule 
one to this Act. R. S. C. c. 178, s. 63.

A warrant of commitment must be backed as in this 
section provided. R. v. Cumpton, 5 Q. B. D. 341. The
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backing of a warrant of commitment from a Division Court 
has no effect. Re Hendry, 27 O. R. 297.

876. Whenever It appears to any Justice that the Issuing 
of a distress warrant would be ruinous to the defendant and his 
family, or whenever It appears to the Justice, by the confession 
of the defendant or otherwise, that he has no goods and chattels 
whereon to levy such distress, then the Justice, if he deems It 
fit, Instead of issuing a warrant of distress, may commit the 
defendant to the common Jail or other prison In the territorial 
division, there to be Imprisoned, with or without hard labour, 
for the time and In the manner he would have been committed 
in case such warrant of distress had been issued aud no suffi
cient distress had been found. R. S. C. c. 178, s. 64.

Where an Act directs a penalty to be recovered by dis
tress, and, in default of distress, by imprisonment, a war
rant of commitment cannot be issued in the first instance 
under the (N. B.) C. S. c. 62, s. 25, unless it appears to the 
justice by the admission of the defendant or by evidence 
that the defendant has not sufficient goods whereon to levy 
a distress. Winslow v. Gallagher, 27 N. B. R. 25. And 
the evidence should appear on the face of the proceedings, 
and it is not sufficient for the magistrate merely to state in 
the conviction that the fact had been made to appear to him.

The justices have a discretion as to issuing a distress 
warrant unless proof is laid before them that the defendant 
has goods. R. v. German, 92 L. T. 26. See also Re Anthers, 
22 Q. B. D. 345.

Where there is no sufficient distress and the party has 
means to pay, there may be a committal. R. v. Lord Mayor 
of London (1893), 2 Q. B. 146. i

The return to a warrant of distress may be disputed on 
habeas corpus, though the return shows no goods it may be 
shown that there are goods. Ex p. Fitzpatrick, 32 N. B. 
R. 182.

876. Whenever a Justice Issues a warrant of distress as 
hereinbefore provided, he may suffer the defendant to go at 
large, or verbally, or by a written warrant In that behalf, may 
order the defendant to be kept and detained In safe custody, 
until return has been made to the warrant of distress, unless
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the defendant gives sufficient security by recognizance or other
wise, to the satisfaction of the justice, for his appearance, at 
the time and place appointed for the return of the warrant of 
distress, before him or before such other justice for the same 
tei ritorial division as shall then be there. R. S. C. c. 178, s. 65.

After conviction, and pending the return of a warrant 
of distress, a remand warrant, committing the defendant to 
the jailer of the common jail of the county in which the 
defendant was convicted, is proper. R. v. Collier, 12 P. R. 
316.

877. Whenever a justice, upon any information or com
plaint, adjudges the defendant to be imprisoned, and the defend
ant is then in prison undergoing imprisonment upon conviction 
for any other offence, the warrant of commitment for the 
subsequent offence shall be forthwith delivered to the jailer 
or other officer to whom it is directed ; and the justice who 
issued the same, if he thinks fit, may award and order therein 
that the imprisonment for the subsequent offence shall com
mence at the expiration of the imprisonment to which the de
fendant was previously sentenced. R. S. C. c. 178, s. 69.

Every one who is summarily convicted of any offence 
for which no punishment is specially provided, shall be 
liable to a penalty not exceeding fifty dollars or to imprison
ment with or without hard labour for a term not exceeding 
six months or to both. Code, s. 951, s.-s. 2. See also p. 954.

878. Whenever a defendant gives security by or is dis
charged upon recognizance and does not afterwards appear at 
the time and place mentioned in the recognizance, the justice 
who took the recognizance, or any justice who is then present, 
having certified upon the back of the recognizance the non- 
appearance of the defendant, may transmit such recognizance 
to the proper officer in the province appointed by law to receive 
the same, to be proceeded upon in like manner as other recog
nizances; and such certificate shall be prima facie evidence of 
the non-appearance of the said defendant.

3. Such certificate shall be in the form MMM in schedule 
one to this Act. The proper officer to whom the recognizance 
and certificate of default are to be transmitted, in the province 
of Ontario, shall be the clerk of the peace of the county for 
which such justice is acting, and the Court of General Sessions 
of the Peace for such county shall, at its then next sitting, order
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all such recognizances to be forfeited and estreated, and the same 
shall be enforced and collected in the same manner and subject 
to the same conditions as any fines, forfeitures or amercements 
imposed by or forfeited before such court.

In the Province of British Columbia such proper officer shall 
be the clerk of the county court having jurisdiction at the place 
where such recognizance is taken and such recognizance shall 
be enforced and collected in the same manner and subject to 
the same conditions as any fines, forfeitures or amercements 
imposed by or forfeited before such county court; and in the 
other provinces of Canada, such proper officer shall be the officer 
to whom like recognizances have been heretofore accustomed 
to be transmitted under the law in force before the passing of 
this Act; and such recognizances shall be enforced and collected 
in the same manner as like recognizances have heretofore been 
enforced and collected. R. 8. C. c. 178, ss. 71 and 72; 68 & 69 
Vic. c. 40.

See Code, s. 900 (13). Also ss. 910 to 926.

879. Unless it is otherwise provided in any special Act 
under which a conviction takes place or an order is made by a 
justice for the payment of money or dismissing an information 
or complaint, any person who thinks himself aggrieved by any 
such conviction or order, the prosecutor or complainant, as well 
as the defendant, may appeal, in the province of Ontario, to the 
Court of General Sessions of the Peace; in the province of Que
bec, to the Court of Queen's Bench, Crown side; in the provinces 
of Nova Scotia, New Brunswick and Manitoba, to the county 
court of the district or county where the cause of the informa
tion or complaint arose; in «the province of Prince Edward 
Island, to the Supreme Court; in the Province of British Col
umbia, to the county or district court, at the sitting thereof 
which shall be held nearest to the place where the cause of the 
information or complaint arose; and in the North-west Terri
tories, to a judge of the Supreme Court of the said territories, 
Bitting without a jury, at the place where the cause of the in
formation or complaint arose, or the nearest place thereto 
where a court is appointed to be held.

2. In the district of Nipissing such person may appeal to 
the Court of General Sessions of the Peace for the county of 
Renfrew. 61 V. c. 46, s. 7; 62 V. c. 46, s. 6.

The Act only applies to matters over which the parlia
ment of Canada has jurisdiction. There is no appeal under 
it when the offence is against provincial law. Lecours v.
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Hurtubise, 8 Q. Q. B. 439; 2 Can. C. C. 51; Superior v. 
Montreal, 9 Q. Q. B. 138.

But the fact that there is an appeal to the Minister of 
Marine and Fisheries, see B. S. C. c. 95, s. 18 (6), does not 
take away the general right of appeal under this section, 
li. v. Townsend, 38 C. L. J. 45.

APPEAL FROM JUDGMENT OF HIGH COURT.

The R. S. 0. c. 91, s. 3, gives an appeal to the Court of 
Appeal from a judgment of the High Court or a judge 
thereof, upon an application to quash a conviction made 
under a statute of the legislature of Ontario creating an 
offence punishable by summary conviction, or to discharge 
a prisoner who is held in custody under such conviction, 
and without giving any security on the appeal whether the 
conviction is quashed or the prisoner discharged or the 
application is refused. But a certificate of the Attorney- 
Oeneral must be obtained that the decision involves a ques
tion on the construction of “ The British North America 
Act.” See R. v. Reid, 26 A. R. 181. So there is an appeal 
from the sessions to the court of appeal. (Ont.) 1 Edw. 
VII. c. 12, s. 11.

There is also an appeal in certain cases under the 
Liquor License Act. R. S. 0. c. 245, s. 121; see B. v. Hodge, 
7 A. R. 246.

Section 742 of the Code gives an appeal to the Court 
of Appeal in certain cases, and s. 3 (e) defines the expression 
“ Court of Appeal.” In Ontario it signifies any division 
of the High Court of Justice. Except as provided by these 
statutes the Court of Appeal for Ontario has no jurisdic
tion to entertain an appeal from an order of the court 
quashing a summary conviction. R. v. Eli, 13 A. R. 526; 
R. v. Cushing, 26 A. R. 248.

Where an order quashing a conviction is made upon 
default of any one appearing to support it, the effect of 
quashing it, not only involving the restoration of the fine 
paid by the defendant, but exposing the convicting magis
trate to an action, there is inherent jurisdiction in the court
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to open up such order 80 made. The jurisdiction of the 
full court to rehear motions to quash convictions has not 
been taken away by “The Judicature Act,” but still exists 
in the Divisional Courts. I{. v. Fee, 13 0. It. 590.

APPEAL FROM JUSTICE.

Under “ The Customs Act,” R. S. C. c. 32, s. 241, an 
appeal lies from a conviction by a justice of the peace under 
the Act in the manner provided by law, from convictions in 
cases of summary conviction in that province, in which the 
conviction was had, on the appellant furnishing security by 
bond or recognizance, with two sureties, to the satisfaction 
of such justice, to abide the event of such appeal.

By “ The Seamen’s Act,” R. S. C. c. 74, s. 118, as 
amended by 53 V. c. 16, s. 1, there is no appeal from any 
conviction or order adjudged or made under the Act, nor is 
such appeal allowed under “The Inland Water’s Seamen’s 
Act," R. S. C. c. 75, s. 41.

In Ontario the procedure before justices of the peace 
is assimilated to that prevailing under the statutes of Can
ada. R. S. 0. c. 90. Section 7 gives the right of appeal 
from any conviction or order made by a justice of the peace, 
under the authority of any statute in force in Ontario, and 
relating to matters within the legislative authority of the 
legislature of Ontario. The (Ont.) 1 Edw. VII. c. 13, makes 
applicable sections 889 to 896 of the Code. As to the legis
lative authority of the Legislature of Ontario. See ss. 91,92 
of the B. N. A. Act. R. v. Taylor, 36 U. C. R. 183; It. 
v. Boardman, 30 U. C. R. 553.

ORDER OF DISMISSAL.

The words "conviction or order” in this section were 
held to mean the same as in the R. S. C. c. 178, s. 76, and 
an order does not mean an order of dismissal of a complaint, 
nor can the prosecutor of such complaint appeal, under 
this section. Re Murphy, 8 P. R. 420. There is therefore 
no appeal to the sessions from an order of dismissal of a 
complaint against a city by-law. R. v. Toronto P. S. Bd., 
31 0. R. 457.
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Under the 879th section of the Code there is an appeal 
from an order of dismissal. In this respect it differs from 
the English Act. See B. v. Justices, London, 25 Q. B. D. 
357.

EITHER PARTY MAY APPEAL.

Under the Canadian Act the prosecutor or complainant 
as well as the defendant may appeal. See R. v. Hawbolt, 
33 N. S. R. 165, where the prosecutor appealed. The former 
Act gave no appeal to the prosecutor, but only to the 
defendant. Be Murphy, 8 P. R. 420. Now either party may 
appeal, whether in a federal or provincial case.

WHEN APPEAL LIES.

The record of conviction may be said generally to con
sist of two adjudications, the one the adjudication of guilt 
or conviction, properly so called, and the other, the adjudi
cation of punishment or sentence, properly so called. From 
the conviction, properly so called, there is an appeal to the 
sessions, but from the sentence there is no appeal to the 
sessions. McLellan v. McKinnon, 1 O. R. 238.

Two justices appointed in 1880, for the temporary judi
cial district of Nipissing, made a conviction in the said dis
trict of one M., for an assault committed there. It was held 
that no appeal would lie under 9 V. c. 41, to the general 
sessions of the county of Renfrew, being the nearest to the 
place of conviction, for the justices were not appointed under 
that Act, but under the R. S. 0. c. 86, and the place of 
conviction was not in any part of Canada defined and 
declared by proclamation under that Act. Gibson v. 
McDonald, 7 0. R. 401. See s.-s. 2 of s. 879.

In Nova Scotia an appeal will lie to the county court 
of the county from a conviction for penalties under “The 
Fisheries Act;” R. S. C. c. 95, s. 20, providing that the laws 
relating to summary convictions and orders shall apply to 
cases under said Act. R. v. Todd, 10 N. S. R. 62. .

The right of appeal under section 879 will be lost if 
the person aggrieved proceeds by way of stating a case for
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review; see s.-s. 14 of s. 900; and this is so even if the 
eonditions precedent to hearing the appeal, such as giving 
security, are not complied with. Cooksley v, Toomatenoota,
5 Can. C. C. 26; see, however, R. v. Caswell, 33 U. C. R. 303.

Under the C. S. U. C. c. 114, no appeal lay to the 
Quarter ■ Sessions, in the case of any conviction for a crime, 
the Act only applying to a conviction for any matter cogniz
able by a Justice of the Peace, and not being a crime. Re 
Lucas, 29 U. C. R. 81; Re Meyers, 23 U. C. R. 613.

WITNESSES.

Under s. 8 of the R. S. 0. c. 90, the practice and pro
ceedings on appeal shall be the same as the practice and 
proceedings under the statutes of the Dominion of Canada 
then in force, and witnesses, not examined at the trial before 
the magistrate, may, on the application of either party, be 
examined on the appeal. R. v. Washington, 46 U. C. R. 
221. See Code, s. 881.

NOTICE OF APPEAL AND RECOGNIZANCE.

The notice of appeal and the entry into recognizance, 
if required by statute, as conditions precedent to the right 
of appeal, must be proved or admitted, whether it is intended 
to try or only to move to respite the hearing. And until 
it is made to appear to the court that the appeal is duly 
lodged at the proper sessions, as well as that due notice 
has been given and recognizance entered into, where so 
required by the Ant, applicable to the appeal, jurisdiction 
to hear or adjourn will not attach. But a respondent may 
waive proof of appeal or admit it so as to make proof 
unnecessary.

If notice of appeal has not been given in time, or the 
recognizance entered into, or other matter required to be 
done before the appellant can proceed with his appeal, the 
objection could probably be taken at any time, for it would 
show that the court hid no jurisdiction to entertain the 
appeal. R. v. Crouch, 35 U. C. H. 433-9. Where, however,
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notice of appeal was duly given, and admitted by the respond
ent, and the recognizance a'so duly entered into and filed 
with the clerk of the peace, but on the appeal coming on for 
hearing, and after the jury were sworn, the respondent’s 
counsel objected that there was no proof of the recognizance, 
but afterwards continued the case, and did not renew the 
objection at the close, it was held that the respondent’s 
counsel had admitted that the necessary recognizance had 
been entered into. lb.

On appeal from a conviction to the general sessions 
of the peace, the notice of appeal and the recognizance were 
produced by the clerk of the court from its files, exhibited 
to the court, and placed in its custody, and evidence was 
given of the service of the notice of appeal. The recognizance 
purported to be executed by the convicting justice, and 
appeared to have been in the custody of the clerk of the 
peace from its date. This was held sufficient proof to found 
the jurisdiction of the court to try the appeal in the absence 
of evidence showing the recognizance to be false. The 
recognizance being in the same court, enrolment was held 
unnecessary, though if sought to be used in another court, 
production of an exemplification of enrolment would per
haps be necessary. Where the recognizance was filed by the 
appellant instead of being sent to the clerk of the peace 
by the justice who took it, and the condition therein was to 
appeal to the “ general or quarter sessions,” and not to the 
“ court of general sessions of the peace,” it was held never
theless a sufficient compliance with the statute. B. v. Essery, 
7 P. B. 290.

Giving notice merely is not an appeal. The recognizance 
must also be entered into. B. v. Joseph, 4 Can. C. C. 126; 
B. v. White, 16 C. L. T. Occ. N. 72. The recognizances 
should be executed before the appeal is entered for trial. 
B. v. King, 4 Can. C. C. 128; The Ganges, 5 P. D. 247. 
After proving notice of appeal and entering into, the case, it 
is too late to give the recognizance. Bestwick v. Bell, 1 
Terr. L. B. 193.
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When the deposit is not made until after the sitting of 
the court, the appeal cannot be heard though notice has 
been duly given. McShadden v. Lachance, 5 Can. C. C. 43.

If the notice is given in time, the recognizance may be 
entered into at any time before the case is stated and 
delivered. Stanhope v. Thorsby, L. R. 1 C. P. 423.

The time of entering into recognizances is when the 
appellant appears before the justice, and verbally acknow
ledges them, though they are not drawn up until afterwards. 
R. v. St. Albans, 8 A. & E. 932.

When recognizances are tendered, the justice is bound 
to receive them, and cannot refuse them because he thinks 
the notice bad. R. v. Carter, 24 L. J. M. C. 72.

When, in the recognizance, the appellant, instead of 
being bound to appear and try the appeal, as required by 
the Act, was bound to appear at the sessions to answer any 
charge that might be made against him, the appeal was dis
missed and the recognizance was not allowed to be taken 
in court, for although it need not be entered into within 
ten days, it must be entered into and filed before the sittings 
of the court of Quarter Sessions, to which the appeal is 
made. Kent v. Olds, 7 U. C. L. J. 21.

It was held under the former statute that the form 
of recognizance to try an appeal, given in the schedule lo 
the C. S. Can. c. 103, p. 1130, was sufficient, though the 
condition differed in form from that provided for by c. 99, 
s. 117. Re Wilson, 23 U. C. R. 301.

If the recognizance does not provide for the payment 
of the costs of the appeal, as required by this section, the 
appeal is not properly before the court and cannot be heard. 
R. v. Becker, 20 O. R. 676.

A recognizance entered into after the expiration of the 
time prescribed by a statute is not void, and the court of 
Quarter Sessions, although by reason of the recognizance 
being out of time it has no jurisdiction to hear the appeal, 
has jurisdiction to estreat the recognizance for non-payment 
of such costs as may have been awarded upon the dismissal 
of the appeal. R. v. Justice Glamorganshire, 24 Q. B. D. 675.
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Under the English Act of 1879 which provides that the 
recognizance shall be entered into three days after giving 
notice of appeal, it was held that a notice given after the 
allowance of a deposit on appeal was not sufficient. It. v. 
Justice Anglesey (1892), 2 Q. B. 29; 17 Cox C. C. 563.

The justice should give notice of the recognizance in 
the form OOO, but his omission to do so will not invali
date the proceedings.

One member of a corporation cannot enter into a recog
nizance to bind the rest. It. v. Manchester, 7 E. & B. 453.

But the security of a director is generally accepted. 
Southern v. Boalcr, 15 It. 566; 73 L. T. 155; 59 J. P. 536.

Where several persons appeal the recognizances must be 
by two sureties besides the appellants. B. v. Joseph, 4 Can. 
C. C. 126.

The sufficiency of the sureties V for the justice, and 
affidavits of justification need not accompany the recogniz
ance on the appeal. Cragg v. Lamarsh, 4 Can. C. C. 246.

WAIVER OF OBJECTIONS.
A mere technical objection to entertaining the appeal 

will be waived by the respondent asking an adjournment, 
but an objection of substance as to the jurisdiction of the 
court cannot be so waived, lie Myers, 23 U. C. B. 611.

An appeal under the C. S. U. C. c. 114, was held not to 
be waived by the appellant paying the fine and costs. Re 
Justices York, 13 C. P. 159.

Where a rule nisi for a mandamus to the sessions com
manding them to hear an appeal, called upon the court of 
quarter sessions in and for the united counties, etc., instead 
of the justices of the peace, for the united counties, and the 
rule had been enlarged in the prior term, on objection to the 
rule on the above ground, it was replied that the enlargement 
waived the objection, and this seems to have been acqui
esced in by counsel and by the court. Re Justices, 13 C. P. 
159. In fact, it seems that in all cases formal and technical 
objections arc waived by an enlargement. R. v. Allen, 5 
P. R. 453-8.
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OBJECTIONS NOT TAKEN BELOW.

The general principle of appeals is that judgment is 
to be rendered upon the same facte that were before the 
inferior tribunal. See R. v. Justices, 5 O. S. 74; and objec
tions not taken before the magistrate are not allowed. R. 
v. Bowman, 6 B. C. R. 271; 35 C. L. J. 43.

ADJOURNMENT.

Under the C. S. U. C. c. 114, there was no power of 
adjournment. The appeal was required to be heard at the 
Court of Quarter Sessions appealed to, for the Act provided 
that the court should at such sessions hear and determine 
the matter of such appeal. Re McCumber, 26 U. C. R. 516.

So the costs of an appeal from a justice’s conviction, as 
well as the appeal itself, had to be determined at the ses
sions appealed to. R. v. Murray, 27 U. C. R. 134. On an 
Ontario appeal, however, there is a power of adjournment, 
the practice being the same as on appeal to the General 
Sessions, from a conviction before a justice of the Peace, 
made under the authority of a statute of Canada. See 
Code, s. 880 (f).

APPEALS TO COUNTY COURT JUDGE.

The R. S. 0. c. 92, relates to the procedure on appeals 
to the judge of a county court from summary convictions.

S. on the 9th of February, 1875, was convicted before 
justices of an offence against the Act, for the sale of spiritu
ous liquors. On the 27th he obtained a certiorari to the 
justices to return the conviction into the Queen’s Bench, 
which was not served until the 9th of July. In the meantime, 
on the 3rd of March, he procured a summons from the county 
judge by way of appeal from the conviction under the Act, 
alleging as a ground for obtaining it so late that the delay 
arose wholly from the default of the justices. He persisted 
in his appeal, notwithstanding the certiorari, but the judge 
refused to adjudicate upon the merits, holding that it had

19O.M.M.
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not been made to appear to him that the delay arose wholly 
from the default of the convicting justices, and therefore, 
that he had no jurisdiction, the summons not having been 
procured within ten days after the date of the conviction. 
On the 13th of September, the justices returned to the 
certiorari, that before its delivery to them they had, at the 
request of S., transmitted the conviction and papers to the 
county judge upon the appeal, under the Act. See s. 3 (e). 
In November S. having procured the papers to be returned 
by the county court clerk at Barrie, to the magistrate’s clerk 
at Orillia, moved to quash the return to the certiorari, and 
for another writ, or for an attachment for not having 
returned the conviction in obedience to it, or for an order 
to return the conviction forthwith, or to amend the return 
by including the conviction therein. In support of this 
motion, it was urged that the magistrates wrongfully put it 
out of their power to return the writ, by transmitting the 
papers to the clerk of the county court, when they must 
have known that the time for transmitting the papers had 
expired, and that the appeal was too late. The application 
was refused, for S. having procured the transmission of the 
papers for his own appeal, could not insist that it was 
wrong; it was apparent that he had abandoned the certiorari 
in order to carry on hia appeal, and when he served the writ 
he knew that the justices had not the papers to return. 
B. v. Slaven, 38 TT. C. B. 557.

The county court judge has jurisdiction to issue a sum
mons in appeal at any time within one month, if it appears 
to him that the delay in transmitting the proceedings is 
wholly the default of the justices, and the court expressed 
an opinion that the justices could not properly have refused 
to transmit the papers, on the ground that the appeal was 
not made in time; but that on the recognizance being fur
nished, they should transmit them at least within the month, 
leaving it to the county court judge to decide as to the cause 
of delay. Ib.

The B. S. 0. c. 92, s. 3 (c), contains a provision for the 
transmission, by the clerk of the county court of the pro
ceedings and evidence, after the matter is finally disposed of,
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to the clerk of the peace. This provision was introduced 
since R. v. Slaven, supra, was decided.

880. Every right of appeal shall, unless it is otherwise pro
vided in any special Act, be subject to the conditions following, 
that is to say:—

(а) If the conviction or order is made more than fourteen 
days before the sittings of the court to which the appeal is 
given, such appeal shall be made to the then next sittings of 
such court; but if the conviction or order is made within four
teen days of the sittings of such court, then to the second 
sittings next after such conviction or order;

(б) The appellant shall give to the respondent, or to the 
justice who tried the case for him, a notice in writing, in the 
form NNN in schedule one to this Act, of such appeal, within 
ten days after such conviction or order;

(c) The appellant, if the appeal is from a conviction adjudg
ing imprisonment, shall either remain in custody until the hold
ing of the court to which the appeal is given, or shall enter into 
a recognizance in the form 000 in the said schedule with two 
sufficient sureties, before a Justice, conditioned personally to 
appear at the said court, and to try such appeal, and to abide 
the Judgment of the court thereupon, and to pay such costs as are 
awarded by the court; or, if the appeal is against any conviction 
or order, whereby only a penalty or sum of money is adjudged 
to be paid, the appellant (although the order directs imprison
ment in default of payment), instead of remaining in custody 
as aforesaid, or giving such recognizance as aforesaid, may 
deposit with the justice convicting or making the order such 
sum of money as such justice deems sufficient to cover the sum 
so adjudged to be paid, together with the costs of the conviction 
or order, and the costs of the appeal; and upon such recogniz
ance being given, or such deposit being made, the justice before 
whom such recognizance is entered into, or deposit made, shall 
liberate such person, if in custody;

(d) In case of an appeal from the order of a justice, pursuant 
to section five hundred and seventy-one, for the restoration of 
gold or gold-bearing quartz, or silver or silver ore, the appellant 
shall give security by recognizance to the value of the said prop
erty to prosecute his appeal at the next sittings of the court 
and to pay such costs as are awarded against him;

(e) The court to which such appeal is made shall thereupon 
hear and determine the matter of appeal and make such order 
therein, with or without costs to either party, including costs of 
the court below, as seems meet to the court,—and, in case of the
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dismissal of an appeal by the defendant and the affirmance of 
the conviction or order, shall order and adjudge the appellant to 
be punished according to the conviction or to pay the amount 
adjudged by the said order, and to pay such costs as are awarded, 
—and shall, if necessary, issue process for enforcing the judg
ment of the court; and whenever, after any such deposit has 
been made as aforesaid,, the conviction or order is affirmed, the 
court may order the sum thereby adjudged to be paid, together 
with the costs of the conviction or order, and the costs of the 
appeal, to be paid out of the money to be deposited, and the 
residue, if any, to be repaid to the appellant; and whenever, 
after any such deposit, the conviction or order is quashed, the 
court shall order the money to be repaid to the appellant;

(/) The said court shall have power, if necessary, from time 
to time, by order endorsed on the conviction or order, to adjourn 
the hearing of the appeal from one sittings to another, or others, 
of the said court;

(p) Whenever any conviction or order is quashed on appeal, 
as aforesaid, the clerk of the peace or other proper officer shall 
forthwith endorse on the conviction or order a memorandum 
that the same has been quashed; and whenever any copy or cer
tificate of such conviction or order is made, a copy of such memo
randum shall be added thereto, and shall, when certified under 
the hand of the clerk of the peace, or of the proper officer having 
the custody of the same, be sufficient evidence in all courts and 
for all purposes, that the conviction or order has been quashed. 
61 V. c. 45, a. 8; 63 V. C. 37, s. 24.

If the agent of a society initiate the proceedings he and 
not the society must appeal. Canadian Sy. v. Lauzon, 4 
Can. C. C. 354; 5 Rev. de Jur. 259; Ann. Dig. (1899), 132-3.

TIME FOR APPEALING.

If the conviction is made within fourteen days of the 
sittings of the court, and a notice of appeal is given to 
the sittings then next ensuing, instead of the second sittings 
next after such conviction, the notice will be void, and will 
not prevent a proper notice being afterwards given (if given 
within ten days after the conviction) for the second sittings 
thereafter. R. v. Caswell, 33 U. C. R. 303.

The words within ten days after conviction, exclude 
the day of conviction. Scott v. Dickson, 1 P. R. 366. If 
the last of the ten days limited for notice fall on a Sunday
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or holiday, notice given on the Monday following or next 
juridical day, is sufficient. R. S. C. c. 1, s. 7 (27).

If the appeal is within a time after order made, the 
making of the order, or verbal decision, and not the service 
or formal drawing up of it is meant, and if that be later the 
time will run from the announcement of judgment and 
making of minute. R. v. Derbyshire, 7 Q. B. 193; Ex p. 
Johnson, 3 B. & S. 947. Sunday is usually included in the 
number of days. Ex p. Simpkin, 2 E. & E. 392; 29 L. J. 
M. C. 23.

Where the act is to be done within so many days after 
a given event, the day of the happening thereof must be 
excluded. Williams v. Burgess, 12 A. & E. 635; Young v. 
Higgins, 6 M. & W. 49. And when the words are “ between” 
the 29th May and the 28th August, both the days named 
are excluded. R. v. Murphy, 24 N. S. R. 21. Sec also 
Radcliffe v. Bartholomew (1892), 1 Q. B. 161.

When a statute directs any act to be done within so 
many days, or a notice to be given so many days “ at the 
least,” these words mean “ clear days,” i.e., a number of per
fect intervening days. Mitchell v. Forster, 12 A. & E. 472 ; 
Freeman v. Reade, 8 L. T. 458 ; R. v. Shropshire, 8 A. & E. 
173. But if the act is to be done “within” so many days, 
omitting the words “ at the least,” then the first day will 
be reckoned exclusively and the last inclusively. Stone, 33rd 
ed. 752. Where a statute says nothing about Sunday, i£ 
will be counted as one of several consecutive days. II. 
Ex p. Simpkin, 29 L. J. M. C. 23 ; 2 E. & E. 392.

NOTICE OF APPEAL.

No practice of the sessions can do away with the notice 
of appeal. R. v. Lincolnshire, 3 B. & C. 548. Nor can the 
sessions diminish the time allowed for the notice of appeal 
or add a new condition. R. v. Staffordshire, 4 A. & E. 842.

A notice of appeal is invalid if not addressed to any 
person. Cragg v. Lamarsh, 4 Can. C. C. 246. A notice 
addressed to the convicting magistrate alone, and not to the 
respondent, is invalid. Keohan v. Cook, North-West Terr.
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Heps. 54; 1 Terr. L. R. 125; Hostetler, v. Thomas, 4 Terr. 
L. R 224; 5 Can. 0. C. 10. But it seems that under s.-s. (6) 
the notice of appeal may be served on the convicting justice, 
and it has been held sufficient to serve a notice of appeal on 
the convicting justice without stating on its face that it is 
for the prosecutor, as the justice must be taken to know that 
it is so. Ex p. Doherty, 25 N. B. R. 38. In Canadian Sy. v. 
Lauzon, 4 Can. C. C. 354, 5 Rev. de Jur. 259, Ann Dig. 
(1899), p. 132-3, the contrary was held, and if given to the 
justice for the respondent it must be so stated in the form 
NNN. This form is sufficient, the 982nd section of the Act 
providing that the several forms in the schedule, varied to 
suit the case, shall be deemed good, valid, and sufficient in 
law.

The notice should be signed by the party appealing, or 
his attorney. If the notice is otherwise in form it is not 
absolutely necessary that it should be signed by the appel
lant. R. v. Nichol, 40 U. C. R. 46.

The notice may be signed by the attorney’s clerk for 
the appellant. R. v. Kent, L. R. 8 Q. B. 305.

Where there are several appellants they may either join 
in one notice or each of them may give a separate notice. R. 
v. Oxford, 4 Q. B. 177.

If by the death of the respondent the giving of notice 
has become impossible, the appeal may be heard without it. 
R. v. Lancashire, 15 Q. B. 88.

The notice of appeal, given by the statute, was held 
sufficiently particular to allow all objections being raised 
which were apparent on the face of the conviction or order. 
Helps and Eno, 9 U. C. L. J. 302. It is not now necessary to 
state any grounds of appeal in the notice. R v. Nichol, 40 
U. C. R. 46. So that it is apprehended the appellant is 
not limited as to his objections if they were taken in the 
court below.

After giving the notice of appeal and entering into the 
recognizance, the appellant gave a second notice, but did 
not complete the security under it; in consequence of which
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the court refused to hear the appeal. It was held that not
withstanding his election to proceed on the second notice, 
he might re-elect and proceed on the first, and the court 
was ordered to hear the appeal thereunder. B. v. Recorder, 
Wolverhampton, 35 W. R. 650.

Notices were given on June 30th for the “ next quarter 
sessions to be held on July 16th,” but this was found to be 
an adjourned sessions. On the case coming on in Novem
ber, the justice dismissed the appeal on the ground that 
the notice was bad. The court held that the words “ to be 
held on July 16th,” ought to have been rejected as surplusage 
and made absolute a rule for a mandamus for the hearing of 
the appeal. R. v. JJ. Middlesex, 32 Sol. J. 221.

A mistake in the date of the sitting of the Court 
appealed to was held not to invalidate the notice. UUrick 
v. Daun, 35 C. L. J. 46. !

But a notice for the wrong sessions cannot be treated 
as a notice for the right sessions. R. v. Salop, 4 E. & B. 257.

NOTICE AND RECOGNIZANCE NECESSARY.

Where the right to appeal is given, under conditions 
such as entering into recognizances and giving notice, etc., 
as in the statute, all these conditions must be strictly com
plied with. R. v. Lincolnshire, 3 B. & C. 548. The person 
appealing must not only, give notice within the proper time, 
but he must also either remain in custody or enter into the 
proper recognizance. Kent v. Olds, 7 U. C. L. J. 21. A 
failure to comply with these conditions will not be waived 
by the respondent asking for a postponement after the 
appellant has proved his notice of appeal on the first day 
of the court. He Meyers, 23 U. C. R. 611.

The giving of a notice of appeal and deposit with the 
convicting magistrate of a sum of money sufficient to cover 
the fine and costs and costs of appeal is not sufficient. The 
return of the money into court before the time for hearing 
the appeal must be secured, and even if that be done it 
cannot be established by affidavit. Gray v. Gillman, 37 C. 
L. J. 506; 6 Can. C. C. 24.
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There had been a conviction before two magistrates for 
a breach of the license law. The counsel for the defend
ant then demanded an appeal—one of the magistrates asked 
him to prepare the bond and he himself would see the other 
necessary papers filed. The defendant’s counsel thereupon 
had the bond prepared, sent it to the defendant and told 
her that the magistrates would instruct her what else was 
necessary. The defendant thereupon got the bond executed 
and gave it to the magistrate, who said “ it was all right.” 
There was no affidavit filed on the appeal as required by
K. S. N. S. c. 22, s. 28; on application to set aside the appeal, 
it was held that the appeal must be allowed, the appellant 
having been misled by the conduct of the magistrate. 
McKay v. McKay, 3 N. S. K. 75.

The notice and entry into recognizance operate as a 
stay of proceedings, not only as to imprisonment, but also 
as to the pecuniary penalty adjudged to be paid, or any 
forfeiture provided for by the conviction. Simington v. 
Colbourne, 4 Can. C. C. 367; 4 Terr. L. E. 372.

SERVICE OF NOTICE OF APPEAL.

It is not necessary that this notice should be personally 
served, if it be left for the party at his dwelling-house, it 
will be sufficient. R. v. York, 7 Q. B. 154; R. v. Somerset
shire, 69 L. J. Q. B. 311. But it is not sufficient service to 
send the notice by post. R. v. Leominster, 2 B. & S. 391.

A notice sent by registered letter to the address set out 
in the summons is not sufficient if the address be incorrect 
and the notice does not reach the person in time. R. v. 
Essex, 43 W. R. 378.

Service of notice of appeal in court, upon the clerk to 
justices, in their presence, is good service. R. v. Eaves,
L. R. 5 Ex. 75.

Service on the solicitor who acted before the justice, he 
not having been employed to act in the appeal, is not good, 
though he has accepted, the defendant not having received 
the notice within the ten days. R. v. Oxford, J. (1893), 2 
Q. B. 149; 62 L. J. Q. B. 156.
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Service of notice on the justices when required by 
statute does not make them parties to the appeal. If such 
justices do not take any part in the appeal as parties or 
appear, the quarter sessions cannot make an order on them 
to pay costs, lb. B. v. Goodall, 38 J. P. 616.

HEARING APPEAL.

An appeal dismissed for want of prosecution may, at the 
instance of the appellant and satisfactorily accounting for 
his non-appearance, be reinstated. Re Smith, 10 U. C. L. J. 20.

If the prosecutor do not appear the conviction must be 
quashed. B. v. Justices Surrey, 17 Cox C. C. 547.

It appears to be the established practice for the ses
sions to hear appeals on the first day, but there is no law 
compelling them to do so. Re Meyers, 23 U. C. B. 614.

ORDERING COSTS.

The court has no power to award costs on discharging 
an appeal, for want of proper notice of appeal, for the words 
“shall hear and determine the matter of appeal,” mean 
deciding it upon the merits. Re Madden, 31 U. C. B. 333; 
see Code, s. 883; B. v. Becker, 20 O. B. 676; and it seems 
that the 884th section of the Act would only apply when 
a proper notice of appeal has been served. But see R. v. 
Steel, 2 Q. B. D. 42; Stone, 33rd ed., 91.

When there is an appeal to the county judge from a 
summary conviction, under s. 9 of the 52 V. c. 43, to prevent 
frauds in supplying milk to cheese, butter and condensed 
milk factories, the judge has the same power to award costs 
as the sessions under this section, and he may award such 
costs, including solicitor’s fee, as he may deem proper, and 
there is no power in the High Court to review such discre
tion. B. v. McIntosh, 28 O. B. 603.

The word “ may ” in this section is imperative not dis
cretionary in reference to payment out of costs to the 
respondent when the conviction is affirmed. Fenson v. New 
Westminster, 5 B. C. B. 624; 2 Can. C. C. 62.
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ADJOURNMENT.

The court of Quarter sessions has power to adjourn 
the hearing of a part heard appeal to a subsequent session. B. 
v. Guardian C. Union, 7 U. C. L. J. 331. The statute, as we 
have seen, also expressly confers the power of adjournment. 
See s. 880 (f). An adjournment of the sessions is a con
tinuance of the same sessions or sittings. Rawnsley v. 
Hutchinson, L. R. 6 Q. B. 305.

The direction in s.-s. (f) for the endorsement of the 
order to adjourn on the conviction is directory only. Where 
the appeal comes on, an adjournment asked for entered in 
the clerk's book acted upon and the conviction quashed at 
the adjourned sittings, the mere fact that the order to 
adjourn was not indorsed on the conviction, will not affect 
the validity of the proceedings. R. v. Read, 17 O. R. 185.

A prisoner was convicted of vagrancy and committed 
to custody under a warrant issued by the convicting magis
trate. She gave bail and was discharged from custody under 
this section. On the appeal to the sessions being heard, the 
prisoner was found guilty and the conviction affirmed, and 
the prisoner directed to be punished according to the con
viction. No process was issued by the sessions for enforcing 
the judgment of the court, but a new warrant was issued by 
the convicting magistrate under which the prisoner was 
retaken. Writs of habeas corpus and certiorari were issued, 
and on the return thereof a motion was made for the dis
charge of the prisoner. In the margin of the writ of habeas 
corpus, it was marked “per 33 Car. 2,” which was signed 
by the judge issuing it. It was held that the prisoner was 
not in custody or confined under the judgment of the ses
sions, but under the warrant of the convicting magistrate, 
and the court inclined to the opinion, under the circum
stances, the convicting magistrate was functus officio and 
therefore could not issue the warrant in question, which 
should have been issued by the sessions; and possibly they 
could have directed punishment for the unexpired term; 
but that if no bail had been given and the prisoner had 
remained in custody, no further order of commitment would
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have been necessary, or if no warrant of commitment had 
been issued prior to appeal, the magistrate could have issued 
one thereafter. The court held also that there was power 
to act under the R. S. 0. c. 83, and so a judge in chambers 
could deal with the motion ; that marking the writ as under 
the statute of Charles, did not prevent the learned judge 
so acting under c. 70, or at common law, and as no offence 
was declared, the prisoner was directed to be discharged on 
the habeas corpus. It was held also that under a certiorari 
the conviction might be quashed, and as the judgment of the 
sessions confirmed the conviction it would probably fall 
with it. R. v. Arscott, 9 0. R. 541.

881. When an appeal against any summary conviction or 
decision has been lodged In due form, and in compliance with 
the requirements of this part the court appealed to shall try. 
and shall be the absolute Judge, as well of the facts as of the 
law. in respect to such conviction or decision; and any of the 
parties to the appeal may call witnesses and adduce evidence, 
whether such witnesses were called or evidence adduced at the 
hearing before the Justice or not. either as to the credibility of 
any witness, or as to any other fact material to the Inquiry; but 
any evidence taken before the Justice at the hearing below, signed 
by the witness giving the same and certified by the Justice, may 
bo read on such appeal, and shall have the like force and effect 
as if the witness was there examined : Provided, that the court 
appealed to Is satisfied by affidavit or otherwise, that the personal 
presence of the witness cannot be obtained by any reasonable 
efforts. 63 V. c. 37, s. 25.

Under sections 584 and 843 of the Code, a judge of 
the High or County Court may make an order for the issue 
of a subpoena to witnesses in another province to compel 
their attendance upon the appeal. R. v. Gillespie, 16 P. R. 
155.

Under the former statutes, the appellant could not of 
right demand that a jury be empanelled to try the appeal. 
It was discretionary with the court to try the appeal or to 
grant a jury. Gilchen v. Eaton, 13 L. C. R. 471 ; 10 U. C. L. 
J. 81. A trial by jury was warranted by the 13 & 14 
V. c. 54; Hespeler and Shaw, 16 U. C. R. 104. See also R. 
v. Bradshaw, 38 U. C. R. 564. Under the Act as at present
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framed, the court shall try the appeal and be absolute judge 
as well of the facts as of the law. This section is constitu
tional. R. v. Malloy, 4 Can. C. C. 116, and there is now no 
jury either in federal or provincial cases.

The 36 V. c. 68, s. 2, was not confined to cases under 
the Acte mentioned in the preamble and title relating only 
to the desertion of seamen, but extended to other cases, 
and on an appeal in Ontario to the sessions from a convic
tion by a magistrate for breach of a municipal by-law, It 
was held to be in the discretion of the chairman to grant or 
refuse a request for a jury, the Act being declaratory of 
the meaning of the section now under consideration. R. v. 
Washington, 46 U. C. R. 221; see also Re Brown, 6 P. R. 1.

If the conviction or order has not been returned to the 
sessions a subpaei,a duces tecum should be served on the jus
tice to produce it, and if the order or conviction has been 
served upon the respondent it will bo advisable also to give 
him a notice to produce it.

Upon the hearing, the first step after the appeal is 
called on is that the appellant should prove his notice unless 
it be admitted. This Act gives the right on appeal to the 
sessions to examine witnesses not heard on the trial before 
the magistrate. R. v. Washington, 46 U. C. R. 221.

882. No Judgment shall be given In favour of the appellant 
if the appeal la baaed bn an objection to any information, com
plaint or summona, or to any warrant to apprehend a defendant 
issued upon any such information, complaint or aummons, lor 
any alleged defect therein, in aubatance or in form? or for any 
variance between auch information, complaint, summona or war
rant and the evidence adduced in aupport thereof at the hearing 
of auch Information or complaint, unleaa it la proved before the 
court hearing the appeal that auch objection waa made before 
the Justice before whom the case waa tried and by whom auch 
conviction, judgment or decision waa given, or unleaa it la proved 
that notwithstanding it waa shown to auch Justice that by auch 
variance the person summoned and appearing or apprehended 
had been deceived or misled, auch Justice refused to adjourn the 
hearing of the case to acme further day, aa herein provided. R. 
S. C. c. 178, a. 79.

See ante, p. 202-7.
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Where no objection is raised and adjournments are 
frequently asked and the party is not deceived, this section 
cures defects in the information or variances between it and 
the evidence. R. v. Duggan, 21 C. L. T. Occ. N. 35.

883. In every case of appeal from any summary conviction 
or order had or made before any justice, the court to which such 
appeal is made shall, notwithstanding any defect in such con
viction or order, and notwithstanding that the punishment 
imposed or the order made may be in excess of that which might 
lawfully have been imposed or made, hear and determine the 
charge or* complaint on which such conviction or order has been 
had or made, upon the merits, and may confirm, reverse or 
modify the decision of such justice, or may make such other 
conviction or order in the matter as the court thinks just, and 
may by such order exercise any power which the justice whose 
decision is appealed from might have exercised, and such convic
tion or order shall have the same effect and may be enforced in 
the same manner as if it had been made by such justice. The 
court may also make such order as to costs to be paid by either 
party as it thinks fit.

2. Any conviction or order made by the court on appeal may 
also be enforced by process of the court itself. 53 V. c. 37, s. 26.

It seems the court may alter the conviction to make it 
agree with the adjudication or minute of conviction, but if 
both agree and the conviction is wrong, they cannot amend, 
as there is no power to interfere with the adjudication. R. 
v. Elliott, 12 0. R. 524; R. v. Walsh, 2 0. R. 206; R. v. 
Mcnary, 19 0. R. 691. See ante, pp. 242, 3.

They cannot, therefore, strike out of a conviction the 
part imposing “hard labour.” McLellan v. McKinnon, 1 
0. R. 219. As a general rule the sessions cannot alter the 
sentence or adjudication of the justice, though they can 
amend matters of form, lb., and there is no power of amend
ment when the conviction is returned on certiorari. See R. 
v. Allbright, 9 P. R. 25, 27.

Section 883 applies to an appeal by the prosecutor from 
the justices’ order dismissing the complaint. Where such 
appeal is allowed and the accused convicted, the costs of 
the appeal may be included in the costs awarded by the 
conviction, and the payment thereof may be enforced by a
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distress warrant and imprisonment on default. R. v. Haw- 
bolt, 33 N. 8. R. 165; 4 Can. C. C. 229.

884. The court to which an appeal la made, upon proof of 
notice of the appeal to such court having been given to the per
son entitled to receive the same, whether such notice has been 
properly given or not, though such appeal was not afterwards 
prosecuted or entered, may, If such appeal has not been aban
doned according to law, at the same sittings for which such 
notice was given, order to the party or parties receiving the 
same such costs and charges as are thought reasonable and Just 
by the court, to be paid by the party or parties giving such 
notice; and such costs shall be recoverable In the manner pro
vided by this Act for the recovery of costs upon an appeal 
against an order or conviction. R. 8. C. c. 178, s. 81; 57 * 68 
V. c. 57.

Where the notice of appeal has been given and might 
have been acted on, the court to which the notice referred 
can give costs. R. v. Leeds, 3 E. & E. 561 ; R. v. Liverpool, 
15 Q. B. 1070.

Only the court to which the appeal is made can give 
costs. McShadden v. Lachance, 5 Can. C. C. 43.

Where an appeal to the sessions is dismissed without 
being heard and determined, there is no power to impose 
costs. R. v. Becker, 20 0. R. 676. lie Madden, 31 U. C. R. 
333, followed.

See ante, p. 297; also s. 883.
An indictment will not lie to enforce an order of ses

sions directing payment of the costs of an appeal. R. v. 
Orr, 12 U. C. R. 57.

The court must exercise its discretion in each case as 
to costs, and cannot lay down a general rule applicable to 
all cases. R. v. Merioneth, 6 Q. B. 163.

The order for costs should direct payment to the clerk 
of the peace. Gay v. Matthews, 4 B. & S. 425. See s. 897 
of the Code.

The taxation of costs is a j'udicial act and must either 
be done by the court, or they must adopt the act of the clerk 
of the peace, and insert the amount of costs in the order.
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Selwood v. Mount, 1 Q. B. 726; see Bothwell v. Burnside, 
31 O. R. 695. If the sessions is adjourned to a future day 
the costs may be finally settled at the adjourned sessions. 
R. v. Hants, 33 L. J. M. C. 184. If there has been no 
adjournment, and nothing said about costs, they cannot, be 
granted at the next subsequent sessions. R. v. Staffordshire,
7 E. & B. 935. If, however, the parties consent to have the 
costs taxed out of court this may be done, and the party 
enter the judgment nunc pro tunc. Freeman v. Reid, 9 C. 
B. N. S. 301. Or the objection may be waived. Ex p. Wat
kins, 26 J. P. 71.

When the court dismisses an offence with costs there 
must be a formal order of the court for the payment of 
costs. Where the chairman made a minute dismissing an 
appeal with costs, and they were afterwards taxed by the 
clerk of the peace, who certified as to the amount and non
payment thereof, the certificate and an order of the court 
directing a distress for non-payment of the costs were 
quashed. Had there been a formal order of the court for 
payment of the costs, the certificate might have been upheld, 
although the appellant was bound by recognizance to pay 
them. Under these sections the formal order as to 
costs may be drawn up at any future sittings and the 
costs included therein nunc pro tunc if necessary, the power 
to determine the amount of the costs not being confined to 
the justices at the sessions at which the appeal is heard. 
Bothwell v. Burnside, 31 0. R. 695. The costs of an aban
doned appeal under s. 884 must be fixed at the same sittings 
unless taxed out of sessions by the clerk of the peace by 
consent of all parties, but even then the court must adopt 
the amount taxed by the clerk and insert it in their order. 
li. Consent to tax costs out of court may be inferred from 
the universal custom to do so. Midland R. Co. v. Edmon
ton, 17 Cox C. C. 731.

885. If an appeal against a conviction or order Is decided In 
favour of the respondents, the Justice who made the conviction 
or order, or any other Justice for the same territorial division, 
may Issue the warrant of distress or commitment for execution
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of the same, as If no appeal had been brought. R. 8. C. c. 178, 
s. 82.

See Code, ss 842 (4) and 872 (2).
886. No conviction or order affirmed, or affirmed and 

amended, In appeal, shall be quashed for want of form, or be 
removed by certiorari Into any superior court, and no warrant or 
commitment shall be held void by reason of any defect therein, 
provided It Is therein alleged that the defendant has been con
victed, and there Is a good and valid conviction to sustain the 
same. R. 8. C. c. 178, s. 83.

Where the warrant of commitment does not nhow any 
conviction, the conviction cannot be referred to in order 
to supply defects in the warrant. The warrant must show 
the conviction to get the benefit of this section. B. v. La- 
Londe, 16 C. L. T. Occ. N. 68.

Persons who have a real interest in the decision of the 
justices may apply for a certiorari. B. v. Groom (1901), 2 K. 
B. 167, 70 L. J. K. B. 636.

This section takes away the right to a certiorari where 
there has been jurisdiction to make the conviction, even 
though the decision arrived at be erroneous. B. v. Dunning, 
14 O. B. 52, B. v. Stevens, 31 N. S. B. 124. B. v. Walsh, 29 
N. S. B. 521. Col. Bank of Australasia v. Willan, L. B. 5 
P. C. 417. |

The only plan in such case is to appeal from the con
viction. !

The finding of the magistrate on the facts or his rulings 
as to the credibility of witnesses will not be reviewed on 
certiorari. Ex p. McKeen, 32 N. B. B. 84; B. v. O’Kell, 1 
Terr. L. B. 79; B. v. Urquhart, 4 Can. C. C. 256; B. v. St. 
Clair, 27 A. B. 308; if there is any evidence even though not 
satisfactory. B. v. Herrell, 12 M. L. B. 198. Nor will an 
erroneous ruling as to the liability of a witness to answer 
a question. B. v. McDonald, 29 N. S. B. 33. Nor questions 
as to whether a witness is necessary. Ex p. Myers, 32 C. 
L. J. 371. Nor a failure to exercise jurisdiction as to part 
of the case or imposing a lighter punishment in the shape 
of costs than might have been awarded. B. v. Bood, 28 N. 
S. B. 159.
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Where the magistrate has jurisdiction over the offence 
charged, the court cannot examine the evidence to see if 
the magistrate had jurisdiction to convict, but it seems 
where the magistrate had no jurisdiction over the offence, 
the right to a certiorari is not taken away. B. v. Scott, 10 
P. B. 517 ; B. v. Cunerty, 36 O. B. 51.

Where the information and summons were for an 
offence between the 28th November and 16th December, the 
fact that the conviction was for an offence on 1st December 
was held not to go to the jurisdiction and certiorari was 
refused. Ex p. McKinnon, 33 C. L. J. 503.

But a refusal to allow the defendant to give evidence is 
a matter going to the jurisdiction. Ex p. Legere, 27 N. B. 
B. 293.

An improper admission of evidence not allowing full 
cross-examination of a witness for the prosecution and im
proper refusal of adjournment do not go to the jurisdiction. 
B. v. McDonald, 26 N. S. B. 94. Nor is the want of a seal 
to the conviction sufficient to induce a certiorari. Ib.

Certiorari is not taken away when there is a plain excess 
of jurisdiction by the justice. Hespeler & Shaw, 16 U. C. 
B. 104. So a certiorari will lie when there is an absence of 
jurisdiction in the convicting justice, or a conviction on its 
face defective in substance. Re Watts, 5 P. B. 267; see 
also Re Holland, 37 U. C. B. 214; B. v. Dungey, 2 O. L. B. 
223.

Where a conviction is valid on its face the court will, 
on certiorari, look at the evidence for the purpose of deter
mining whether there is any evidence to establish an of
fence, and if there is none; will quash the conviction as 
made without jurisdiction. But if there is any evidence it 
is not the province of the court to review it as upon an 
appeal. B. v. Coulson, 27 0. B. 59, S. C. 24 0. B. 246, 
distinguished.

Under the “ Canada Temperance Act,” the right to a 
certiorari is taken away in all cases in which the magistrate 
has jurisdiction. Ex p. Orr, 20 N. B. B. 67.
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Where there was a proper information upon oath before 
the police magistrate of the town of Portland, (N.B.), charg
ing an offence within his jurisdiction, it was held that a 
party desiring to impugn the correctness of the magistrate’s 
decision should proceed under the (N.B.) 11 V. c. 12, s. 37, 
the remedy by certiorari being taken away. Ex p. Abell, 
18 N. B. B. 600.

Where a defendant has been committed for trial, but 
afterwards admitted to bail, and discharged from custody, 
a superior court of law has still power to remove the pro
ceedings on certiorari, but in its discretion it will not do so 
where there is no reason to apprehend that he will not be 
fairly tried. R. v. Adams, 8 P. K. 462.

Certiorari lies to inferior courts and officers exercising 
judicial functions. It only issues to remove judicial acts 
and does not extend to ministerial acts or writs of execu
tion. R. v. Sharman (1898), 1 Q. B. 578; R. v. New Glas
gow, 30 N. S. R. 107, 1 Can. C. C. 22; R. v. Manchester 
(1899), 1 Q. B. 571; R. v. Bowman (1898), 1 Q. B. 663; R. 
v. Simpson, 20 N. B. B. 472.

A defendant is not entitled to remove proceedings by 
certiorari to a Superior Court from a police magistrate or 
justice of the peace, after conviction, or at any time for the 
purpose of moving for a new trial for the rejection of evi
dence, or because the conviction is against evidence, the 
conviction not being before the court, and no motion made 
to quash it. Even if a motion is made to quash, and an 
order nisi applied for upon the magistrate and prosecutor, 
for a mandamus to the former to hear further evidence 
which he had refused, both motions would be discharged if 
the magistrate appeared to have acted to the best of his 
judgment and not wrongfully, and his decision as to the 
further evidence involved a matter of discretion with which 
the court would not interfere. R. v. Richardson, 8 0. R. 651.

Where the conviction is for a penalty, the complainant 
cannot free himself from his liability to costs on certiorari 
by renouncing the conviction, especially if he contest the 
certiorari. A complainant, having obtained a conviction
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against minors, cannot cet up their minority against them 
when they seek redress from that conviction by means of 
certiorari. Herbert v. Paquet, 11 Q. L. B. 19.

The death of the prosecutor who is also informant after 
a summary conviction before the service on him of the order 
Hiii to quash it being served on the justice does not prevent 
the court from quashing the conviction. B. v. Fitzgerald, 
29 0. B. 203.

AMENDED CONVICTION.

An amended conviction may be made out and be re
turned to the court even after a previous formal conviction 
has been returned to the sessions or clerk of the peace. B. 
v. Bennett, 3 0. B. 45; B. v. Bichards, 5 Q. B. 926; Sclwood 
v. Mount, 9 C. & P. 75; Chaney v. Payne, 1 Q. B. 723; Wil
son v. Graybiel, 5 U. C. B. 227 ; and after the writ of certio
rari has issued. B. v. Mackenzie, 6 0. B. 165; B. v. Law
rence, 43 U. C. B. 164; Re Plunkett, 3 B. C. B. 484; B. v. 
Lake, 7 P. B. 215.

Where the evidence justifies the charge and before the 
formal return an amendment may be made. B. v. Mines, 
25 0. B. 577.

But after notice of appeal given and the time for appeal 
has arrived, there cannot be an amended return which will 
protect the justices from an action. Re Byer, 46 U. C. B. 
206.

As to returning a conviction with seals if the first is 
unsealed. See Bond v. Conmee, 16 A. B. 398; Re Phipps, 
11 W. B. 730. See also B. v. McDonald, 26 N. S. B. 94.

A magistrate may amend his conviction at any time 
before the return of a certiorari, and the court refused to 
quash because of the previous return of a bad conviction, 
especially where this had not been filed. B. v. McCarthy, 
11 0. B. 657.

As to filing an amended conviction, the practice in 
moving to quash a conviction is this: when the conviction 
is returned it is filed. Up to the time of returning and filing,
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(he justice may amend the conviction; but after the filing 
of the papers no amendment can be made. By analogy to 
this practice, after notice of appeal is given, and the time 
for hearing the appeal has arrived, no amendment can be 
made to the conviction after the proceedings in appeal 
have been entered on before the court. R. v. Smith, 35 
U. C. B. 518.

Justices have a right, in a proper case, to put in an 
amended conviction, to be returned on a certiorari, the same 
being in accordance with the evidence and the adjudication. 
R. v. Menary, 19 O. R. 691. But they have no right to alter 
or amend the adjudication of punishment, and the amend
ment can only be to make the conviction conform to the 
evidence. See R. v. McKenzie (1892), 2 Q. B. 519; Paley, 

• 7 th ed., 235.
After a conviction is returned to the court on a certio

rari there is no power of amendment. R. v. Mackenzie, 6 
O. B. 165; R. v. Allbright, 9 P. R. 25. Where, therefore, 
two defendants were jointly convicted for keeping liquor 
for sale without a license, contrary to the R. S. 0. c. 245, 
s. 60, and a penalty awarded against them jointly, it was 
held that the court could not amend the conviction so as to 
make separate convictions against each defendant with an 
award of a separate penalty. R. v. Sutton, 14 C, L. J. N. S. 17.

A conviction with an unauthorized adjudication of hard 
labour or of distress in default of payment of fine may be 
amended and returned by leaving out hard labour or dis
tress. R. v. McAnn, 4 B. C. R. 587; R. v. Hartley, 20 0. R. 
481; B. v. Whiffin, 4 Can. C. C. 141.

PRIOR AFFIDAVIT.

An Act having provided that no writ of certiorari 
should issue without an affidavit by the party applying, that 
he did not by himself or his agent or clerk with his know
ledge and consent commit the offence charged, was held 
intended to operate not in the sense of abolishing the writ, 
but merely as a restriction upon its issue and to prevent 
such issue unless an affidavit were first filed; in other words,
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it prescribed a mode of procedure merely. R. v. Bigelow, 
31 N. S. R. 436; 31 8. C. R. 128; 4 Can. C. C. 337. In such 
case the certiorari will not be granted without such affidavit. 
R. v. McDonald, 26 N. 8. R. 402; Mclsaac v. McNeil, 28 
N. 8. R. 424. But if issued and returned an objection that 
there was no prior affidavit would not be available. R. v. 
Major, 29 N. 8. R. 373; R. v. Power, 28 N. 8. B. 373.

NOTICE AND LIMITATION.
The 13 Geo. II. c. 18, a. 5, requires that the certiorari 

be “ moved or applied for within six calendar months next 
after ” conviction, etc. It must also “ be duly proved upon 
oath that the said party or parties suing for the same hath 
or have given six days’ notice thereof in writing to the jus
tice or justices, or two of them (if so many there be), by 
and before whom auch conviction, judgment, order or other 
proceeding shall be so had or made, to the end that such 
justice or justices, or the parties therein concerned, may 
show cause it he or they shall so think fit, against the issu
ing or granting such certiorari.”

The application must be within the six months and the 
notice must be six days before the application. See Ex p. 
Palmer, 22 Mathieu, 421.

Service of a rule niti for a certiorari returnable more 
than six days after service is not a compliance with the Act, 
Re Plunkett, 3 B. C. R. 484; 1 Can. C. C. 365.

Notice to the convicting magistrate is necessary although 
he has returned the papers to the clerk of the county court, 
so long at least as no order has been made by that court. 
Notice to the judge of the court, after such return, is not 
necessary, though the certiorari should be directed to him. 
R. v. Starkey, 6 M. L. R. 588; R. v. Caswell, 33 U. C. R. 303.

Service of the notice on the solicitor of the justice or 
party is sufficient. Re Lake, 42 U. C. R. 206. R. v. Fergu
son, 26 N. 8. R. 154.

The notice need not be served on the private prosecutor. 
If the writ is granted he should then be served with a notice 
of motion to show cause why the conviction should not be 
quashed. Re Lake, supra.
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An objection to the notice should be by substantive 
motion within three months from the return of the writ.
B. v. Davidson, 21 C. L. T. Occ. N. 98.

An objection that the six days’ notice has not been 
given, may be raised on the return of the motion to quash 
the conviction. B. v. McAUan, 45 U. C. B. 402, unless the 
magistrate has waived the right to take the objection. If 
on application to postpone the payment of the fine until the 
motion can be made, he fixes a date for payment within the 
six days, and returns the writ after service, enlarges the 
application and makes no objection until the motion comes 
on for argument, the objection will be waived. B. v. Whit
aker, 24 O. B. 437.

A conviction once regularly brought into and put upon 
the files of the court, is there for all purposes, and a defend
ant may move to quash it, no matter how or at whose instance 
it was brought there; as long as it was brought there regu
larly, the right remains. Where, therefore, on an applica
tion for a habeas corpus, under the B. 8. 0. c. 83, a certiorari 
had issued under s. 5, and in obedience to the certiorari, 
the conviction had been returned, the conviction was quashed 
on motion, though there had been no notice to the magis
trate or recognizance as required by the 13 Geo. II. c. 18, s.
C. B. v. Wehlan, 45 U. C. B. 396. The rule is different if 
the certiorari is not regularly and properly before the court. 
B. v. McAllan, 45 U. C. B. 402. B. v. Monaghan, 34 C. L. 
J. 65.

FORM OF NOTICE OF APPLICATION.
In the (title of court).
The King v. (defendant).
To (name of fustice or justices).

Whereas on the day of A.D. 11*0 , at
In the , yon did convict (defendant) for that he did (o« In
the conviction), and whereas the «aid conviction la Invalid In that 
(set out the carious objections to the conviction), wherefore notice 
Is hereby given that a motion will be made on behalf of the said 
(defendant) before (set out name of judge and place where court to 
he held) after the expiration of alx clear days from the time of 
your being served with this notice, namely, on the day
of A.D. 19 , at the hour of o'clock In the forenoon
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or so Boon thereafter ae the motion can be heard for an order 
for a writ of certiorari to leaue out of this court directed to you 
and to the clerk of the peace for the ... for the removal 
of such conviction Into the said court for the purpose of having 
the same quashed and the said (defendant) discharged upon the 
grounds above set forth.

Dated at this day of A.D. 19 .
------------------- I A. B.

Solicitor for the said defendant.

The notice must show who the party moving is so that 
the magistrate may be in a position to object il need be that 
he is not an interested party. R. v. Starkey, 6 M. L. 11. 507.

AFFIDAVIT OF SERVICE.

The affidavit of service may be in the usual form with a 
clause added proving that the person served is the convict
ing magistrate. But if the affidavit is defective in identify
ing the person served as the convicting magistrate, it may 
be amended, provided the1 six calendar months, fixed by the 
statute (13 Geo. II. c. 18, s. 5), within which the writ may 
be sued out after conviction, have not elapsed when 1he 
motion is made. The objection that the affidavit of ser
vice does not identify the convicting justices, is not waived 
by their attorney accepting service for them and undertaking 
to show cause. Be Lake, 42 U. C. R. 206.

AFFIDAVIT IN SUPPORT.

On application for a certiorari by the crown or private 
prosecutor, it goes as of course. See R. v. Allen, 15 East 
333, but an application by the defendant must be supported 
by an affidavit showing the grounds on which it is sought. 
R. v. Clace, 4 Burr. 2458; R. v. Stannard, 4 T. R. 161; R. 
x. Burgess, 1 Ken. (Rep. 135; R. v. Boultbee, 4 A. & E. 498.

The affidavit need not be sworn and filed before service 
of notice of the application. R. v. Starkey, 6 M. L. R. 588.

A copy of the proceedings must be produced and veri
fied by affidavit, or the affidavits must show that a copy of 
the proceedings could not be obtained, and must disclose
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what they are. See Ex p. Emmereon, 33 N. B. K. 425 ; B. 
v. Manchester, 8 A. & E. 413; B. v. Welle, 28 N. S. B. 547.

The statutory requirements must be strictly complied 
with. B. v. SteveiiB, 31 N. S. B. 125; B. v. Bigelow, lb. 436. 
31 S. C. B. 128, unless the application is on behalf of the 
crown, where the restrictions as to time of suing out, the 
regulations as to notice, recognizance and the like, do not 
apply. Paley, 7th ed., 355.

AFFIDAVIT FOR CERTIORARI.

In the (title of court).
The King r. (defendant).
I of the ot In the county ot

(iccupution) make oath and say:
1. That the several paper writings hereto annexed marked 

respectively, exhibits ... to this my affidavit are true copies 
of the original documents of which they severally purport to be 
copies and were copied by me from the said original now in the 
custody of (iuetice) or now on file in the office of (clerk of the 
peace or other officer having the custody thereof).

2. That I have examined and carefully compared the warrant
of commitment now in the hands of the keeper of the common 
jail for the county of upon which the said (defendant)
is now held In custody and that the paper writing hereto an
nexed marked exhibit ... to this my affidavit is a true copy 
of the said warrant of commitment.

Sworn, etc. I

If the certiorari is served only on the clerk of the peace 
with whom the conviction is filed, and the magistrate enforce 
the conviction without any knowledge of the certiorari, he 
is not guilty of a contempt of court in so doing. B. v. 
Woodyatt, 27 0. B. 113; 3 Can. C. C. 275.

The party obtaining a certiorari is obliged to prosecute 
it with effect and without delay. He must move to quash 
the return thereto if incorrect within a reasonable time. 
B. v. Nichols, 24 N. S. B. 151.

FOBM OF BETUBN TO A WBIT OF CERTIORARI.

The justice should make the following indorsement on 
the back of the writ:—
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“The answer of the justice of the peace within
mentioned. The execution of this writ appears in the schedule 
hereto annexed.

A. B.
Justice of the Peace.”

SCHEDULE.

I, one of the justices of the peace of our Sovereign
Lord the King, assigned to keep the peace within the said county 
of and to hear and determine divers offences com
mitted in the said county by virtue of this writ of certiorari to 
me delivered, do hereby certify unto His Majesty in his (title of 
court) the record of conviction with the information summons 
(or warrant) and the depositions and evidence and minute of 
adjudication and all proceedings taken before me of which men
tion is made in the said writ.

In witness whereof I the said have to these
presents set my hand and seal.

Given at the of the day
of A.D. 19 .

(Sign hand and seal).

Attach all the proceedings to the certiorari and return 
as required by the writ. If the papers arc with the clerk 
of the peace he makes .the return, but the justice should 
substitute for the above schedule the following 1

SCHEDULE.
I. Justice of the peace of our Sovereign Lord

the King, do certify that before the coming of the writ of our 
said Lord the King, to me directed and to the schedule annexed 
to wit on the day of , A.D. 19 , an information
was laid before me on oath by against charging
him with (state charge), and the said charge or complaint was 
enquired into by me, and the depositions of witnesses were taken.

The crown was represented by (County Crown
Attorney or9as the case may he) and the prisoner by his counsel, 

Esquire (or as the case may he).
At the close of the examination and upon hearing counsel 

for the crown and counsel for the prisoner (or as the case may 
be) I did duly convict the said and did prepare and
sign a record of conviction of the said I (or I did
by warrant in due form of law) commit the said to the
common Jail of there to be kept until he should be
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thence delivered by due course of law (or othcrtolee deecrihe the 
proceeding had). The said warrant was sent to the Jailer (or u« 
the caee may 6c) and the Information and depositions were after
wards and before the receipt of the said writ by me sent and 
delivered to the clerk of the peace of the said county of 
according to law and at the time of the receipt of the said writ by 
me I had not nor have 1 now any of the said Information, deposi
tions, evidence, commitment or proceedings aforecaid remaining 
in my custody, control or keeping whatsoever.

And this Is my return to the said writ this day
of A.D. 19 .

Seal.
Justice of the Peace.

887. No writ of certiorari shall be allowed to remove any 
conviction or order had or made before any Justice of the peace 
If the defendant has appealed from such conviction or order to 
any court to which an appeal from such conviction or order Is 
authorized by law, or shall be allowed to remove any conviction 
or order made upon such appeal. R. 8. C. c. 178, s. 84.

This section is retrospective in its operation and applies 
to convictions, whether made before or after the passing of 
the Act, and the right to a certiorari is taken away upon 
service of notice of appeal to the sessions that being the 
first proceeding on an appeal from the conviction. R. v. 
Lynch, 13 0. R. 378.

A statute giving an appeal does not take away the right 
to a certiorari, and it seems that it would not have this 
effect, even if it provided that the decision of the court 
appealed to should be final.

In the case of a conviction for an offence not being u 
crime, such as a breach of a by-law, though the conviction Is 
affirmed on appeal to the sessions, the writ of certiorari is 
not taken away. Re Bates, 40 U. C. R. 384; R. v. Washing
ton, 46 U. C. R. 331.

Where there is no jurisdiction a certiorari will be 
granted though there is a remedy by review. Ex p. Levesque, 
33 N. B. R. 174. But it was refused where the defendant 
appeared, pleaded and had a right'of appeal. Ex p. Barbene. 
31 N. B. R. 168. In such case it will not be granted unless
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satisfactory reasons are shown for not appealing. Ex p. 
Hill, 31 N. B. B. 84.

The defendant gave notice of appeal, perfected security, 
and took out a summons under section 136 of “ The Liquor 
License Act, 1889,” of the province of Manitoba, but aban
doned it without service, and this was held an appeal, taking 
away the right to a certiorari except in respect of objections 
going to the jurisdiction of the justices. B. v. Starkey, 7 
M. L. It. 43. Affirmed in appeal, lb. 489.

The section does not prevent the issue of a certiorari 
when the notice of appeal to the sessions is void, and the 
appeal is dismissed. For instance, if the notice is for the 
next sittings of the court, where the conviction is within 
fourteen days of such sittings. In such case it cannot be 
said that there is an appeal, or that the conviction is 
“ affirmed or affirmed and amended in appeal ” under the 
statute. B. v. Caswell, 33 U. C. B. 303.

The section not only applies to cases where an adjudi
cation has taken place, but even where the appeal has gone oft 
on a preliminary objection to the right of entering it, and 
consequently a certiorari will not be granted by the Superior 
Court even when the appeal to the sessions has not been 
decided on the merits. B. v. Firmin, 6 P. B. 67.

Where the conviction is good and an appeal lies, the 
court will not go into evidence as to whether the facts were 
correctly found, but if no appeal it seems they will. B. y. 
Hughes, 29 O. B. 179; see also'Denault v. Bobida, 10 Q. 
S. C. 199.

But if there is no jurisdiction a certiorari ' will be 
granted whether an appeal be pending or not. B. v. Ash
croft, 2 Can. C. C. 385.

It would seem that the High Court of Justice has the 
power to quash a conviction for an illegal adjudication of 
punishment, notwithstanding such conviction has been 
appealed against in respect of the adjudication of guilt, and 
has been affirmed or affirmed and amended on appeal, and 
that section 886 does not take away the right of certiorari in
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the case ol an illegal adjudication of punishment, because 
no appeal lies against such adjudication to the court of 
general sessions of the peace. McLcllan v. McKinnon, 1 0. 
H. 241.

A certiorari will not be granted in the event 'of an 
acquittal, for then the defendant would be twice tried. R. 
v. Justices Antrim (1895), 2 Q. B. Ir. 603.

888. Every Justice before whom any person Is summarily 
tried, shall transmit the conviction or order to the court to 
which the appeal is herein given, in and tor the district, county 
or place wherein the offence is alleged to have been committed, 
before the time when an appeal from such conviction or order 
may be heard, there to be kept by the proper officer among the 
records of the court; and if such conviction or order has been 
appealed against, and a deposit of money made, such Justice shall 
return the deposit Into the said court; and the conviction or 
order shall be presumed not to have been appealed against, until 
the contrary Is shown.

2. Upon any indictment or information against any person 
for a subsequent offence, a copy of such conviction, certified by 
the proper officer of the court, or proved to be a true copy, shall 
be sufficient evidence to prove a conviction for the former offence. 
R. S. C. c. 178, s. 86; 61 V. c. 46, s. 9.

A conviction returned under this section is regularly 
before the court for the purpose of quashing, and a certiorari 
is not necessary. R. v. Monaghan, 2 Can. C. C. 488; see 
R. v. Wehlan, 45 U. C. R. 396.

The former statute did not expressly apply to orders; 
now both must be transmitted to the court charged with the 
disposal of the appeal.

When the conviction is appealed against the fines should 
be paid to the convicting justice to abide the event, and Hie 
latter should deposit them with the court to which the appeal 
is given. Chinamen v. Westminster, 2 B. C. R. 168. See s. 
880 (e).

RES JUDICATA.

A former conviction or acquittal, whether on a criminal 
summary proceeding or an indictment, will be an answer to
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an information of a criminal nature before justices, founded 
on the same facts. The true test to show that such previ
ous conviction or acquittal is a bar, is whether the evidence 
necessary to support the second proceeding would have been 
sufficient to procure a legal conviction on the first. Wemyss 
v. Hopkins, L. R. 10 Q. B. 378.

A final judgment made by a court of summary juris
diction directly upon the point in issue, is conclusive between 
the same parties upon the same matter in issue before 
another court of concurrent jurisdiction. Routledge v. His- 
lop, 2 L. T. 53; 24 J. P. 148; see also Duchess Kingston’s 
case, 2 Sim. L. C. 10th ed., 713.1

Section 631 of the Code allows the defence of a former 
conviction or acquittal, and under s. 633, when an indict
ment charges substantially the same offence as that charged 
in the indictment on which the accused was given in charge 
on a former trial, but adds a statement of intention or cir
cumstances of aggravation tending, if proved, to increase 
the punishment, the previous conviction or acquittal shall 
be a bar to such subsequent indictment.

A previous conviction or acquittal on an indictment for 
murder shall be a bar to a second indictment for the same 
homicide charging it as manslaughter, and a previous con
viction or acquittal on indictment for manslaughter shall 
be a bar to a second indictment for the same homicide 
charging it as murder.

See s. 676 as to the proceedings when a previous con
viction is charged, and s. 694 as to the proof thereof, and 
s. 695 as to the previous conviction of a witness.

A conviction for selling liquor “on the 1st and 25th 
days of February, and on each and every day between the 
said dates,” will bar a prosecution for selling on the 3rd 
of the same month. R. v. Gagnon, 37 C. L. J. 461.

If the information or complaint is dismissed for want 
of form, or from a mistaken view of jurisdiction and with
out any adjudication on the merits, a second information 
or complaint may be laid. R. v. Ridgway, 1 D. & R. 38. 
11. v. Herrington, 12 W. R. 420; R. v. Machen, 14 Q. B. 74.
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The objection of ret judicata must be taken at the hear
ing before the magistrate. Ib.

PRIOR CONVICTION.

A verdict of guilty, though not followed by sentence, 
is a conviction in reference to a second offence. R. v. Blaby 
(1894), 8 Q. B. 170.

A warrant was issued by a magistrate for the appre
hension of the defendant, who was brought before another 
magistrate thereon, convicted and fined; subsequently the 
magistrate who had issued the warrant caused the defend
ant to be summoned before him for the same offence, and 
again convicted and fined him after refusing to receive 
evidence of the prior conviction. The court quashed the 
second conviction with costs, and held that, even assuming 
that the first conviction was void by reason of the defend
ant having been brought before a magistrate other than the 
one who issued the warrant, his appearance and pleading 
thereto amounted to a waiver, and at any rate the magistrate 
who convicted a second time could not take advantage 
thereof. R. v. Bernard, 4 0. R. 603.

On the trial of a prisoner for perjury, the indictment 
preferred at the trial at which the perjury was committed, 
is not sufficient proof of the proceedings there. It seems 
there must either be a record of the trial or a certificate of 
it under section 694. But even where there is no proof of 
identity, if the certificate is by the same magistrate and the 
name of the defendant the same, the court will not grant a 
certiorari in the event of conviction. Ex p. Dugan, 32 N. 
B. R. 98; Ex p. Phillips, 26 N. B. R. 397. But see R. v. 
Herrell, 12 M. L. R. 198; R. v. Coles, 16 Cox C. C. 165.

Where a prisoner is tried for an offence in respect of 
which no additional punishment can be imposed by reason 
of a prior conviction, and the prisoner in his defence gives 
evidence of good character, it has been held that it is not 
competent for the Crown to give evidence of a previous 
conviction for a similar offence in rebuttal of the evidence 
as to character, and such rebuttal testimony can only be of
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the came nature as that adduced by the prisoner. H. y. 
Triganzie, 15 O. R. 294. But now s. 676 of the Code pro
vides that the prosecutor may, in answer to evidence as to 
good character, give evidence of the conviction of such per
son for the previous offence or offences.

But in the ordinary case of a summary conviction for 
one offence, the prosecutor is not entitled to give evidence 
in reply if the defendant has not adduced any evidence 
other than as to his general character. Code, s. 856 (3).

On the hearing of a summons for keeping a dog with
out a license, it was proved that the defendant had pre
viously been convicted of the same offence. This previous 
conviction though pfoved at the hearing was not set out In 
the information or summons, but the court nevertheless 
held it to be a second conviction which should be dealt with 
as such. Murray v. Thompson, 16 Cox C. C. 554.

Where a party is sought to be convicted as for a second 
offence, he must be charged in the information with the 
commission of a second offence, and it must also be proved 
that at the time of the information he had been previously 
convicted. R. v. Justices, Queens, 15 N. B. R. 485. If the 
proof of the previous conviction be insufficient, the court 
will not amend so far as to make it a first offence, s. 889 
not applying unless the court is satisfied an offence of the 
nature described has been committed. R. v. Herrell, 12 M. 
L R. 198.

889. No conviction or order made by any justice of the 
peace and no warrrant for enforcing the same, shall, on being 
removed by rrr/lorort be held Invalid for any Irregularity. Inform
ality or insufficiency therein, provided that the court or Judge 
before which or whom the question Is raised is, upon perusal of 
the depositions, satisfied that an offence of the nature described 
In the conviction, order or warrant, has been committed, over 
which such Justice has Jurisdiction, and that the punishment 
imposed Is not In excess of that which might have been lawfully 
Imposed for the said offence; and any statement which, under 
this Act or otherwise, would be sufficient If contained In a convic
tion, shall also be sufficient If contained In an Information, sum
mons, order or warrant: Provided that the court or Judge, where
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bo satisfied as aforesaid, shall, even If the punishment Imposed 
or the order made Is In excess of that which might lawfully have 
been Imposed or made, have the like powers In all respects to deal 
with the case as seems Just as are by section eight hundred and 
eighty-three conferred upon the court to which an appeal Is taken 
under the provisions of section eight hundred and seventy-nine. 
R. 8. C. c. 178, s. 87; 63 V. c. 37, s. 27.

There can be no amendment under this section unless 
the evidence proves the offence. K. v. Crandall, 27 0. E. 
63; R. v. Herrell, 12 M. L. E. 198; and not where the court 
has to exercise the discretion of the magistrate. E. v. 
Whiffin, 4 Can. C. C. 141. •

A conviction under the Indian Act defective on Its 
face was amended by describing the offence accurately, and 
by substituting for imprisonment for six months and a fine 
of $50 and $5 costs, or imprisonment for a further term of 
six months in default of payment of the costs or in default 
of sufficient distress, imprisonment for six months and a 
fine of $50 and $5 costs, or imprisonment for a further term 
of three months in default of payment of fine and costa. E. 
v. Murdock, 27 A. E. 443.

Where the conviction does not show that the offence 
was within the territorial jurisdiction of the magistrate, but 
the warrant does, and it appears from the proceedings that 
the evidence was directed to the commission of an offence 
at a certain place within the jurisdiction, the conviction will 
be sustained under this section. B. v. McGregor, 26 O. R. 
115.

890. The following matters amongst others shall be held to 
be within the provisions of the next preceding section: —

(а) The statement of the adjudication, or of any other matter 
or thing, in the past tense Instead of in the present;

(б) The punishment Imposed being less than the punishment 
by law assigned to the offence stated In the conviction or order, 
or to the offence which appears by the depositions to have been 
committed;

(c) The omission to negative circumstances, the existence of 
which would make the act complained of lawful, whether such 
circumstances are stated by way of exception or otherwise In 
the section under which the offence Is laid, or are stated In 
another section.
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2. But nothing in this section contained shall be construed 
to restrict the generality ot the wording of the next preceding 
section. R. S. C. c. 178, s. 88.

An information for an offence against “ The Canada 
Temperance Act,” charged that it was committed, “ within 
the space of three months last past,” and did not state that 
the Act was in force in the place where the defendant was 
alleged to have committed the offence. No objection to the 
jurisdiction was taken before the police magistrate who tried 
the defendant. The defendant appeared, submitted to the 
jurisdiction, was called as a witness for the prosecution, 
gave evidence as to the offence alleged against him and was 
convicted. The depositions shfcwed that an offence of the 
nature described had been committed. It was held no objec
tion to the information that it did not state the particular 
date of the offence, or that the Act was in force in the place 
where it was alleged to have been committed, and in any 
case that these defects were cured by the above section. 
B. v. Collier, 12 P. B. 316.

This section cannot be invoked if the punishment 
imposed is in excess of that which might have been law
fully imposed for the offence. B. v. Wright, 14 O. B. 668.

Thus where a conviction under s. 6 of the B. S. C. c. 
158, which provides for imprisonment only on non-payment 
of the fine, directed distress on non-payment of the fine and 
in default of sufficient distress, imprisonment ; it was held 
that the conviction could not be maintained. B. v. Logan, 
16 0. B. 335.

In such a case as above the appropriate form WW of 
conviction should be used.

This section will cure a defect in a conviction not show
ing on its face that the offence was committed within the 
jurisdiction of the magistrate, if upon the depositions it is 
clear that the offence was (here committed. B. v. Perrin, 
16 0. B. 446.

This section applies to a conviction under s. 205 of the 
Code as to lotteries, and will cure a defect in a conviction 

C.U.M. 21
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for disposing of property by any mode of chance. H. v. 
Freeman, 18 0. R. 524.

In a conviction under s. 76 of the R. S. 0. c. 245, for 
delivering liquor to a person while intoxicated, imprisonment 
was directed without any provision for distress. Under s. 
88, distress should precede imprisonment. On the convic
tion being brought before the court on certiorari, the con
viction was amended by inserting a provision for distress. 
The amending Act came into force after the conviction was 
made and certiorari granted, but the amendment being mat
ter of procedure only, it was held that the court had power 
to act under it and make the amendment. R. v. Flynn, 20 
0. R. 638. R. v. Clarke, A 642.

891. If an application Is made to quash a conviction or order 
made by a Justice, on the ground that such Justice has exceeded 
his Jurisdiction, the court or judge to which or whom the appli
cation is made, may, as a condition of quashing the same, It the 
court or Judge thinks fit so to do, provide that no action shall 
be brought against the Justice who made the conviction, or against 
any officer acting under any warrant issued to enforce such con
viction or order. R. S. C. c. 178, s. 89.

The usual practice where the justice has not been guilty 
of any misconduct, is to protect him from an action.

The court has authority under its general powers to 
award costs against a defendant on dismissing an applica
tion to quash a conviction, although he has not entered into 
a recognizance. R. v. Starkey, 7 M. L. R. 262. On the other 
hand it is not the practice to give costs against a justice 
on quashing a conviction unless in case of misconduct. But 
ccsts may be recovered in an action if no order depriving 
the defendant of costs is made. See R. v. Somers, 24 0. R. 
244; R. v. Coulson, lb. 246; 27 0. R. 59; R. Coutts, 5. 0. R. 
644; R. v. Hazen, 20 A. R. 633; 23 0. R. 387; R. v. Banks, 
1 Can. C. C. 370; R. v. Langford, 15 0. R. 52. Where an 
attack upon the bona fides of the justice has failed, the con
viction will be quashed without costs. R. v. Crandall, 27 
0. R. 63.
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Where the motion for a certiorari is opposed by the 
magistrate and informant, they may be made liable for costs 
in the discretion of the judge. B. v. Smith, 31 N. S. B. 468.

Where the prosecutor is entitled to half the penalty, 
the court on quashing the conviction will give costs against 
him. H. v. Reid, 30 O. B. 733.

Where the conviction is bad and the defendant with 
the notice of motion for certiorari serves notice that he will • 
ask costs unless the prosecution is abandoned, he will be in 
a very good position to ask costs where the putting of the 
defendant to such costs is unjust and unfair, but in the 
absence of such notice costs were not given against the 
prosecutor, where there was nothing to show malice or a 
want of good faith on his part. R. v. Westgate, 31 0; B. 631.

892. The court having authority to quash any conviction, 
order or other proceeding by or before a Justice may pre
scribe by general order that no motion to quash any conviction, 
order or other proceeding by or before a justice and brought 
before such court by certiorari, shall be entertained unless the 
defendant is shown to have entered into a recognisance with one 
or more sufficient sureties, before a Justice or Justices of the 
county or place within which such conviction or order has been 
made, or before a Judge or other officer, as may be prescribed by 
such general order, or to have made a deposit to be prescribed 
in like manner, with a condition to prosecute such writ of cer
tiorari at his own costs and chargee, with effect, without any 
wilful or affected delay, and, if ordered so to do, to pay the per- . 
son in whose favour the conviction, order or other proceeding is 
affirmed, hie full costs and chargee to be taxed according to the 
course of the court where such conviction, order or proceeding 
Is affirmed. R. 8. C. c. 178, s. 90.

The recognizance is only necessary when the certiorari 
issues and before motion to quash the conviction. B. v. 
Ashcroft, 2 Can. C. C. 385. Where money is deposited as 
security, no written document is necessary. R. v. Davidson,
21 C. L. T. Occ. N. 98, otherwise there must be a recogniz
ance and proper affidavits of justification. B. v. Ah Gin, 2 
B. C. R. 207.

TTnder a. 533 of the Code, the superior courts of crim
inal jurisdiction may make rules as to certiorari. In Ontario
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the power is now vested in the supreme court of judicature. 
See 63 & 64 V. c. 46; see also 62 V. c. 40; R. v. Creelman, 
26 N. S. B. 404.

The Code takes effect from its passing, whether the 
general order is then promulgated or not. In Ontario the 
judges of the High Court of Justice passed the following 
order, under the authority of the former Act:—“No motion 

• shall be entertained by this court, or by any division of the 
same, or by any judge of a division sitting for the court, or 
in chambers, to quash a conviction, order or other proceed
ing which has been made by or before a justice of the peace 
(as defined by the Act) and brought before the court by 
ctrliorari, unless the defendant is shown to have entered 
into a recognizance, with one or more sufficient sureties, in 
the sum of $100, before a justice or justices of the county 
or place within which such conviction or order has been 
mode, or before a judge of the county court of the said 
county, or before a judge of the superior court, and which 
recognizance, with an affidavit of the due execution thereof, 
shall be filed with the registrar of the court in which such 
motion is made or pending, or unless the defendant is shown 
to have made a deposit of the like sum of $100 with the 
registrar of the court in which such motion is made, witli 
or upon the condition that he will prosecute such certiorari at 
his own cost and charges, and without any wilful or affected 
delay, and that he will pay the person in whose favour the 
conviction, order, or other proceeding is affirmed his full 
costs and charges, to be taxed according to the course of 
the court, in case such conviction, order, or proceeding is 
affirmed.”

No new rule is necessary since the Code, as the former 
remains in force. R. v. Robinet, 16 P. R. 49; 2 Can. C. C. 
382; see R. S. C. c. 1, s. 7 (50); (Ont.) 1 Edw. VII. c. 13, s. 4.

This rule is in force in British Columbia. R. v. All 
Gin, 2 B. C. R. 207; and Nova Scotia, Mclsaac v. McNeil, 
28 N. S. R. 424. As to the North-West Territories, see 1 N. 
W. T. Reps. pp. iv.-v.; R. v. Petrie, lb. No. 2, p. 3. Where 
the application fails for non-compliance with the rule it is
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only by the indulgence of the court that a fresh application 
can be made on proper material. R. v. Richardson, 13 P. 
R. 303. Such application was allowed in R. v. Petrie, supra. 
See R. v. Abergele, 5 A. & E. 795; ace, however, Mclsaac v. 
McNeil, 28 N. S. R. 424. i

A perusal of s. 892 and the rule thereunder will show 
that the recognizance is not required unless the conviction 
is brought before the court by certiorari. Where therefore 
it has issued on a former motion for a habeas corpus neither 
notice nor recognizance is necessary. R. v. Wchlan, 45 U. 
C. R. 396; R. v. Monaghan, 2 Can. C. C. 488.

In R. v. Richardson, 17 O. R. 729, applications for 
orders nisi to quash convictions were refused upon the 
ground of non-compliance with this rule.

The Act and rule require that the existence of the 
security be shown to the court, and it must be entered into 
before the motion is made. See also R. v. Petrie, 1 Terr. 
L, R. 190.

SURETIES MUST BE SUFFICIENT.
Under this section and the rule of court thereunder, 

the sureties must be sufficient, and their sufficiency is not 
i hown by the mere production of the recognizance, but there 
must be evidence on which the court can say they were suffi
cient. Where, therefore, there was no affidavit of justifica
tion to the recognizance, it was held not to comply with the 
statute and rule. R. v. Addison, 17 0. R. 729; see R. S. C. c. 
1, s. 7 (30). And see R. v. Ah Gin, 2 B. C. R. 207.

The surety must justify in the sum of $100 over and 
above any amount for which he may be surety, as well as 
over and above any debt, or liability. R. v. Robinet, 16 P. 
It. 49; R. v. Ashcroft, 2 Can. C. C. 385; 4 Terr. L. R. 119.

AFFIDAVIT OF JUSTIFICATION BY SURETY.

THE KINO v. (DEFENDANT).
I, of the of , in the county of ,

make oath and say:—
1. That I am the surety (or one of the sureties) tor the above 

named defendant, named In the recognizance hereto annexed.
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2. That I am a (freeholder or houaeholdei•) residing at
3. That f am worth the sum of dollars over and above

all my debts and liabilities of every nature and kind whatsoever.
4. That I am not bail or surety for any other person or

persons. '
Sworn, etc.

The rule already cited requires that to the recognizance 
there should also be attached an affidavit of execution in the 
usual form.

893. The second section of the Act of the Parliament of the 
United Kingdom passed in the fifth year of the reign of His 
Majesty King George the Second, and chaptered nineteen, shall 
no longer apply to any conviction, order or other proceeding by 
or before a justice in Canada, but the next preceding section of 
this Act shall be substituted therefor, and the like proceedings 
may be had for enforcing the condition of a recognizance taken 
under the said section as might be had for enforcing the condi
tion of a recognizance taken under the said Act of the Parliament 
of the United Kingdom. R. S. C. c. 178, s. 91.

In the absence of a general order a defendant is not 
required, on removal by certiorari of a conviction against 
him, to enter into the recognizance as to costs formerly 
required under the 5 Geo. II. c. 19. See R. v. Swalwell, 
12 0. R. 391. This Act is now repealed in Ontario. 1 Edw. 
VII. c. 13, s. 5.

894. No order, conviction or other proceeding shall be 
quashed or set aside, and no defendant thall be discharged, by 
reason of any objection that evidence has not been given of a 
proclamation or order of the Governor in Council, or of any 
rules, regulations, or by-laws made by the Governor in Council 
In pusuance of a statute of Canada, or of the publication of such 
proclamation, order, rules, regulations or by-laws in the Canada 
Gazette; but such proclamation, order, rules, regulations and by
laws and the publication thereof shall be judicially noticed. 51 
V. c. 46, s. 10.

The 56 V. c. 31, s. 8, prescribes the method of proving 
any proclamation, order, regulation or appointment, made 
or issued by the Governor-General or by the Governor-in- 
Council, or by or under the authority of any minister or
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head of any department of the Government of Canada. Sec
tion 9 relates to the proof of proclamation, etc., made or 
issued by the Lieutenant-Governor. The usual modes are: 
(1) by production of the Canada Gazette, or a volume of the 
statutes ; (2) by a copy printed by the Queen’s Printer; (3) 
by a copy or extract duly certified.

895. If a motion or rule to quash a conviction, order or 
other proceeding It refused or discharged. It shall not be neces
sary to Issue a writ of procedendo, but the order of the court 
refusing or discharging the application shall be a sufficient 
authority for the registrar or other officer of the court forthwith 
to return the conviction, order and proceedings to the court or 
justice from which or whom they were removed, and for proceed
ings to be taken thereon for the enforcement thereof, as If a 
procedendo had Issued, which shall forthwith be done. R. 8. C. 
c. 178, s. 93.

Under this section the actual issue of a writ of pro- 
eedendo is no longer necessary. See R. v. Starkey, 7 M. L. 
B. 43.

This section only applies to cases where before it a pro
cedendo would have been issued to send back a record. Where 
the information and conviction for selling liquor without 
license were returned and the conviction was quashed, it was 
held that the information could not be returned to ground 
fresh proceedings, and the justices had no power to proceed 
thereon, though it was too late to lay a new information. 
K. v. Zickrick, 11 M. L. R. 452.

896. Whenever It appears by the conviction that the defend
ant has appeared and pleaded, and the merits have been tried, 
and the defendant has not appealed against the conviction, where 
an appeal is allowed, or If appealed against, the conviction has 
been affirmed, such conviction shall not afterwards be set aside 
or vacated In consequence of any defect of form whatever, but 
the construction shall be such a fair and liberal construction as 
will be agreeable to the Justice of the case. R. 8. C. 178, a. 94.

Pleading guilty to keeping a house of ill-fame is a trial 
on the merits within the meaning of this section. R. t. 
Spooner, 32 0. R. 451. I
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897. If upon any appeal the court trying the appeal orders 
either party to pay costa, the order shall direct the costs to be 
paid to the clerk of the peace or other proper officer of the court, 
to be paid over by him to the person entitled to the same, and 
shall state within what time the costs shall be paid. R. S. C. 
c. 178, b. 96.

The costs referred to are those dealt with by the ses
sions. They do not refer to the costs of an unsuccessful 
application to a judge of the High Court to take an affidavit 
off the files after a conviction has been moved by certiorari 
into that court. R. v. Graham, 29 0. R. 193.

It seems doubtful whether under this section an order 
of sessions, simply ordering costs of an appeal to be paid, 
without directing them to be paid to the clerk of the peace 
as required by the Act, is regular. Re Delaney v. Mac Nab, 
21 C. P. 563.

898. If such costs are not paid within the time so limited, 
and the person ordered to pay the same has not been bound by 
any recognizance conditioned to pay such coets, the clerk of the 
peace or his deputy, on application of the person entitled to the 
costs, or of any person on his behalf, and on payment of any 
fee to which he is entitled, shall grant to the person so applying, 
a certificate that the costs have not been paid; and upon pro
duction of the certificate to any justice In and for the same ter
ritorial division, such justice may enforce the payment of the 
costs by warrant of distress In manner aforesaid, and in default 
of distress may commit the person against whom the warrant 
has issued In manner hereinbefore mentioned, for any term 
not exceeding one month, unless the amount of the costs and all 
costs and charges of the distress and also the costs of the com
mitment and conveying of the party to prison, If the justice thinks 
fit so to order (the amount thereof being ascertained and stated 
In the commitment), are sooner paid. The said certificate shall 
be in the form PPP and the warrants of distress and commit
ment in the forms QQQ and RRR respectively In schedule one 
to this Act. R. 8. C. c. 178, s. 96.

The issuing of a warrant of commitment under this 
section is discretionary, not compulsory, upon a justice of 
the peace, and the court will therefore, on this ground, as 
well as upon the ground that the party sought to be com
mitted has not been made a party to the application, refuse
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a mandamus against the justice to compel the issue of the 
warrant. The proper course, where justices refuse to act 
according to the duties of their office, is to proceed under the 
R. S. 0. c. 88, s. 6. Re Delaney v. Mac Nab, 21 C. P. 563.

A justice of the peace who convicts, and issues a war
rant regularly by virtue of a statute then in force, cannot 
be held liable by reason of the execution of the warrant after 
the Act is disallowed by His Majesty and has ceased to be 
in force. Clapp v. Lawrason, 6 0. S. 319. The statute law 
would seem to protect a justice in a case of this kind. See 
R. S. C. c. 1, s. 7, (49), (52), (53).

899. An appellant may abandon his appeal by giving to the 
opposite party notice in writing of his intention six clear days 
before the sitting of the court appealed to, and thereupon the costs 
of the appeal shall bo added to the sum if any adjudged against 
the appellant by the conviction or order, and the justice shall 
proceed on the conviction or order, as it there had been no 
appeal. R. S. O. (1887), c. 74, s. 8.

900. In this section the expression “ the court ” means and 
includes any superior court of criminal jurisdiction for the prov
ince in which the proceedings herein referred to are carried on.

2. Any person aggrieved, the prosecutor or complainant as 
well as the defendant, who desires to question a conviction, 
order, determination or other proceeding of a Justice under this 
part, on the ground that it is erroneous in point of law, or is 
in excess of jurisdiction, may apply to such justice to state and 
sign a case setting forth the facts of the case and the grounds 
on which the proceeding is questioned, and if the justice declines 
to state the case, may apply to the court for an order requiring 
the case to be stated.

3. The application shall be made and the case stated within 
such time and in such manner as is, from time to time, directed 
by rules or orders under section five hundred and thirty-three 
of this Act

4. The appellant at the time of making such application, and 
before a case is stated and delivered to him by the Justice, shall 
in every instance, enter into a recognizance before such justice, 
or any other Justice exercising the same jurisdiction, with or 
without surety or sureties, and in such sum as to the justice seems 
meet, conditioned to prosecute his appeal without delay, and to 
submit to the Judgment of the court and pay such costs as are
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awarded by the same; and the appellant shall, at the same time, 
and before he shall be entitled to have the case delivered to him, 
pay to the justice such fees as he Is entitled to; and the appel
lant, if then In custody, shall be liberated upon the recognizance 
being further conditioned for his appearance before the same 
justice, or such other justice as Is then sitting, within ten days 
after the judgment of the court has been given, to abide such 
judgment, unless the judgment appealed against Is reversed.

B. If the justice Is of opinion that the application Is merely 
frivolous, but not otherwise, he may refuse to state a case, and 
shall on the request of the applicant sign and deliver to him a 
certificate of such refusal; provided that the justice shall not 
refuse to state a case where the application for that purpose Is 
made to him by or under the direction of Her Majesty’s Attorney- 
General of Canada, or of any province.

6. Where the justice refuses to state a case, It shall be lawful 
for the appellant to apply to the court, upon an affidavit of the 
facts, for a rule calling upon the justice, and also upon the 
respondent, to show cause why such case should not be stated; 
and such court may make such rule absolute, or discharge the 
application, with or without payment of costs, as to the court 
seems meet; and the justice upon being served with such rule 
absolute, shall state a case accordingly, upon the appellant enter
ing into such recognizance as hereinbefore provided.

7. The court to which a case is transmitted under the fore
going provisions shall hear and determine the question or ques
tions of law arising thereon, and shall thereupon affirm, reverse 
or modify the conviction, order or determination In respect of 
which the case has been stated, or remit the matter to the jus
tice with the opinion of the court thereon, and may make such 
other order in relation to the matter, and such orders as to costs, 
as to the court seems fit; and all such orders shall be final and 
conclusive upon all parties: Provided always, that any justice 
who states and delivers a case in pursuance of this section shall 
not be liable to any costs in respect or by reason of such appeal 
against his determination.

8. The court for the opinion of which a case Is stated shall 
have power, If It thinks fit, to cause the case to be sent back for 
amendment; and thereupon the same shall be amended accord
ingly, and judgment shall be delivered after It has been amended.

9. The authority and jurisdiction hereby vested In the court 
for the opinion of which a case Is stated may, subject to any 
rules and orders of court In relation thereto, be exercised by a 
judge of such court sitting in chambers, and as well in vacation 
as in term time.
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10. After the decision of the court In relation to any such 
case stated for their opinion, the justice In relation to whose 
determination the case has been stated, or any other justice 
exercising the same jurisdiction, shall have the same authority 
to enforce any conviction, order or determination which has befen 
affirmed, amended or made by such court as the justice who 
originally decided the case would have had to enforce his deter
mination if the same had not been appealed against; and no 
action or proceeding shall be commenced or had against a jus
tice for enforcing such conviction, order or determination by 
reason of any defect in the same.

11. If the court deems it necessary or expedient any order 
of the court may be enforced by its own process.

12. No writ of certiorari or other writ shall be required for 
the removal of any conviction, order or other determination in 
relation to which a case Is stated under this section or otherwise, 
for obtaining the judgment or determination of a superior court 
on such case under this section.

13. In all cases where the conditions, or any of them, In any 
recognizance entered Into in pursuance of this section have not 
been compiled with, such recognizance shall be dealt with in 
like manner as Is provided by section eight hundred and seventy- 
eight with respect to recognizances entered into thereunder.

14. Any person who appeals under the provisions of this sec
tion against any determination of a justice from which he is 
entitled to an appeal under section eight hundred and seventy- 
nine of this Act, shall be taken to have abandoned such last 
mentioned right of appeal finally and conclusively and to all 
intents and purposes.

15. Where, by any special Act, It Is provided that there shall 
be no appeal from any conviction or order, no proceedings shall 
be taken under this section In any case to which such provision 
In such special Act applies. 63 V. c. 37, s. 28.

Although section 879 of the Code expressly applies to 
an order of dismissal, it seems that this section does not.

Section 533 (1) of the Code gives power to make rules 
in relation to the foregoing proceedings for stating a case.

STATING CASE IN ONTARIO.

The R. S. 0. c. 91, s. 5, seems not in terms to authorize 
an inquiry into the validity of an act which regulates or is 
assumed to regulate some matter of procedure in the course
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of the ease, as for example the rejection of evidence, or what 
may be deemed evidence, or sufficient or prima facit evi
dence, being matters which are collateral to the main ques
tion of the magistrate’s jurisdiction to entertain the informa
tion at all. R. v. Edwards, 19 A. R. 706.

Under this Act a justice cannot state a case unless the 
constitutional validity of a statute is involved, not when the 
question merely is whether the statute does or does not 
apply under the circumstances. R. v. Toronto R. Co., 26
A. R. 491. i

Section 2 of the R. S. 0. c. 90 excepts the procedure on 
appeals and it was held that a case could not be stated under 
the above clausei of the Code when the offence charged was 
against an Ontario Act. Brown v. Simpson, 28 0. R. 231; 
2 Can. C. C. 272. But the (Ont.) 1 Ewd. VII. c. 13, s. 2, 
makes the law as to stating a case in Ontario the same as 
under s. 900 of the Code.

The decision on a stated case bars any motion to quash 
on the same ground. R. v. Monaghan, 34 C. L. J. 55.

This form of appeal by way of a special case is entirely 
a creature of the statute. When several justices join in the 
conviction the application must be made to them all. Two 
out of five justices convicting have no power to state a case. 
Westinore v. Paine, 16 Cox C. C. 244; (1891) 1 Q. B. 482.

QUESTIONS OF LAW.

The intention of the legislature was that in future on 
questions of law and questions which might arise as to the 
jurisdiction of the magistrate, the party aggrieved should 
have a right to appeal; and where a question of law arises 
there is a right to have a case stated. R. v. Bridge, 24 Q.
B. D. 609; Hobbs v. Dance, L. R. 9 C. P. 30; Sweetman v. 
Guest, L. R. 3 Q. B. 262.

But not where the decision is on a question of fact. 11. 
v. Sheil, 50 L. T. 590; 49 J. P. 68; 19 Cox C. C. 507. The 
court will not compel the justice to state a case unless the 
decision is wrong in point of law. Improper reception of
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evidence not affecting the merits will not be sufficient. B. 
v. Shiel, supra ; R. v. Macclesfield, 2 L. T. 352 ; Ex p. Hawke,
2 T. L. B. 667. I

Where a prisoner is tried summarily and convicted ot 
theft under s. 786 of the Code, a case may be stated. B. v. 
Hawes, 33 N. S. B. 389. So where the question of the 
justices’ jurisdiction is involved. R. v. Faquin, 7 Q.Q.B. 319.

When a question of law is involved the justice cannot 
refuse to state a case on the ground that the question is 
merely frivolous. R. v. Pollard, 14 L. T. 599.

The justice cannot refuse to state a case on the ground 
that the objection had not been formally brought to his 
notice where such objection goes to the root of the whole 
matter, and though he is bound to know the law the court 
will not in such case give costs of the application to compel 
him to state a case. Ex p. Markham, 21 L. T. 748.

Upon the argument of a stated case, objections not 
raised before the justice cannot be taken. Purkiss v. Huxt- 
able, 28 L. J. M. C. 221.

The court will not express any opinion except upon the 
facts appearing in the case. St. James v. St. Mary, 29 L. J. 
M. C. 26. The duty of the court is simply to answer the 
question of law put to them by the magistrate. Buckmastcr 
v. Reynolds, 13 C. B. N. S. 62.

But where the justices state the grounds for finding 
the facts, it seems the court may consider whether they arc 
sufficient in law. Tyrrell v. Flanagan (1901) 2 Q. B. Ir. 423.

STATUTORY REQUIREMENTS NECESSARY.

The statutory requirements as to proceedings by case 
stated, are conditions precedent to the right of appeal and 
cannot be waived by the parties or justices. South Stafford
shire v. Stone, 19 Q. B. D. 168.; Lockhart v. Mayor St. 
Albans, 21 Q. B. D. 188.

The filing of the dkse in the proper registry is a con
dition precedent to the jurisdiction to hear. Cookslev v. 
Nakashiba, 21 C. L. T. Occ. N. 492; 37 C. L. J. 673.
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So a recognizance must be executed and a marked 
cheque for $100 will not be a compliance with the law. R. 
v. Geiser, 8 B. C. R. 169, 21 C. L. T. Occ. N. 604.

AMENDMENT OF CASE.

Where the case is not sufficiently explicit it may be sent 
back for amendment. Christie v. St. Luke, 8 E. & B. 992; 
Crowther v. Boult, 13 Q. B. D. 680. See s-s. 8 of s. 900. 
See further^ Hodgson v. Little, 16 C. B. N. S. 202; Pedgrift v. 
Chevalier, 8 C. B. N. S. 246; Yorkshire Fire Co. v. Rother
ham, 4 C. B. N. S. 362.

The court will not, on a mere suggestion of misconduct 
or negligence in drawing up a case, send it back to be 
amended or restated. Townsend v. Read, 4 L. T. 447.

An affidavit of the facts must be made where the justice 
refuses to state a case and it is desired to move under s-s. 6 
of s. 900.

The affidavit may be as follows :
In the (title of court)
In the matter of The King on the information of A. against B.
I, of the of , in the county

of , make oath and say:
1. That I am the above named defendant B.
2. That on the day of , A.D. 19 , I was

served with a summons (or arrested on a warrant) herein a 
true copy of which is now shewn to me, marked exhibit A, and 
issued upon an information, a true copy of which is now shewn 
to me marked exhibit B.

3. On the day of , A.D. 19 , I appeared before
, Esquire, the Justice of the peace named in the said 

proceedings, to answer to the charge therein mentioned, and 
the said justice thereupon proceeded to hear and determine the 
said charge in presence of the said informant A and of myself, 
and upon hearing the evidence the justice convicted me of the 
said charge.

4. That the paper writing now shewn to me marked exhibit 
C Is a true copy, of the evidence upon the said hearing as taken 
down by the said justice.

6. That upon the said hearing I took the objection before the 
said justice that the said conviction was erroneous in point of
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law (or was In excess of his jurisdiction) upon the grounds fol
lowing (here state thejquestions of law or jurisdiction raised).

6. That I thereupon applied to the said justice to state a
case for the opinion of this court upon the said questions so 
raised, but he refused to do so upon the ground that the same 
were merely frivolous, and, a certificate of such refusal was then 
granted by the said justice, which certificate Is now shewn to 
me marked exhibit D. x

7. State any further facts which the circumstances require. 
See Seager’s Mag. Man. 89.

FORM OF CERTIFICATE OF REFUSAL TO STATE A CASE.

I, , a justice of the peace in and for the county
of , do certify at the request of C. D., who was on
the day of , A.D. 19 , summarily convicted before
me on the information of A. B., for (state the charge), that after 
the said conviction was made, namely, on the day of , 
A.D. 19 , the said C. D. desiring to question the said conviction 
on the ground that it Is erroneous In point of law In that 
(state the ground of objection) or that the same Is In excess of 
my jurisdiction as such justice (or as the case may be), applied 
to me as such justice to state and sign a case setting forth the 
facts of the case and the grounds on which the said conviction 
Is questioned. And I further certify that said application being 
In my opinion merely frivolous (or if the question raised is one 
of fact and not upon a point of law or jurisdiction so state. See 
R. v. Bridge, 54 J. P. 629).

I did therefore refuse to state a case thereon, and this cer
tificate thereof Is signed and delivered by me to the said G. D. 
at his request, pursuant to section 900, sub-section 5 of the 
Criminal Code of Canada.

Given under my hand at the of , in the county
of , this day of , A.D. 19 •

Justice of the peace above named.
See Seager's Mag. Man. p. 84.

The defendant’s solicitor should draw up the case and 
serve a copy with a notice of settling before the justice, 
having first obtained an appointment for that purpose. 
When the case is finally settled, a copy should be served 
with a notice of hearing before the court. The case should
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be entitled in the same manner as the affidavit of facts and 
may then proceed as follows :—

FORM OF CASE.

Case stated by , one of His Majesty’s justices of
the peace In and for the county of , under the provi
sions of section 900 of the Criminal Code.

1. On the day of , A.D. 19 , an Informa
tion was laid under oath before me by the above named A., for 
that the said B. on the day of , A.D. 19 , at
(state the offence).

2. On the day of , A.D. 19 , the said charge
was duly heard before me In the presence of both parties, and 
after hearing the evidence adduced and the statements of the 
said A. and B. and their solicitors, I found the said B. guilty of 
the said offence and convicted him thereof, but at the request 
of the said B. I state the following case for the opinion of this 
honourable court. On the evidence I found as follows (here set 
out the findings of fact).

The said B. desiring to question the validity of the said 
ccnvictlon on the ground that it Is erroneous In point of law 
(or is in excess of jurisdiction); the questions submitted for the 
judgment of this honourable court are (here state the questions); 
see Seager Mag. Man. 91.

RECOGNIZANCE.

The recognizance need not be entered into at the time 
of the application to the justice. If entered into before 
the case is made up and1 delivered to him it will be sufficient. 
Stanhope v. Thorsby, L. R. 1 C. P. 423. See Morris v. Car
rington, 16 C. B. N. S. 10.

The recognizance may be in the ordinary form, see the 
form Q to sec. 587. It should be executed by the appellant 
with such sureties as the justice may prescribe.

The recital and condition may be as follows:

Whereas the above bounden A. B. was on the day
of , A.D. 19 , convicted before , a Justice
of the peace in and for the said county of , for that the
said A. B. (state the charge); and afterwards on the day 
of , A.D. 19 , the said A. B. desiring to question the
said conviction on the ground that (state the ground taken and
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■allowed in s.-s. 2) ; applied to the said , as such Justice,
to state and sign a case for the opinion of (name and title of 
court appealed to).

The condition of the above written bond or obligation is such 
that if the said A. B. shall prosecute his appeal without delay, 
and submit to the judgment of the said court and pay such costs 
as are awarded by the same, then the recognizance to be void, 
otherwise to stand in full force and virtue.

If the appellant is in custody and desires to be liberated 
the condition should also provide as follows :—

And further if the said A. B. shall appear before the same 
justice (who made conviction), or such other justice as is then 
sitting, within ten days after the judgment of the said court 
has been given, to abide such judgment unless the judgment 
appealed against is reversed.

COSTS.

The costs should be applied for on the disposal of the 
•case. Budenburg v. Roberts, L. R. 2 C. P. 292.

A justice who states and delivers a case cannot be made 
liable for the costs of the appeal, but if he improperly refuse 
to state a case he may be ordered to pay the costs of an ap
plication to compel him to state it. R. v. Bradford, 48 
J. P. 149.

Where the case is remitted for further information and 
not returned the court can give costs in respect of the 
abandonment. Crowther v. Boult, 13 Q. B. D. 680.

901. Whenever a warrant of distress has issued against any 
person, and such person pays or tenders to the peace officer hav
ing the execution of the same, the sum or sums in the warrant 
mentioned, together with the amount of the expenses of the dis
tress up to the time of payment or tender, the peace officer shall 
cease to execute the same. R. S. C. c. 198, s. 97.

2. Whenever any person is imprisoned for non-payment of 
any penalty or other sum, he may pay or cause to be paid to the 
keeper of the prison in which he is imprisoned, the sum in the 
warrant of commitment mentioned, together with the amount of 
the costs and charges and expenses therein also mentioned, 
and the keeper shall receive the same, and shall thereupon dis
charge the person, if he is in his custody for no other matter.

C.M.M. 22
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He shall also forthwith pay over any moneys so received by him 
to the justice who Issued the warrant. R. S. C. c. 198, s. 98.

Under this section there is no authority to detain for 
any sum not mentioned in the warrant of commitment. 
There cannot be a detention for costa for conveying to jail 
indorsed on the back of the warrant by the constable.
Mechiam v. Home, 20 0. R. 267.
i

902. Every Justice shall, quarterly, on or before the second 
Tuesday In each of the months of March, Juhe, September and 
December In each year, make to the clerk of the peace or other 
proper officer of the court having jurisdiction in appeal, as herein 
provided, a return in writing, under his hand, of all convictions 
made by him, and1 of the receipt and application by him of the 
moneys received from the defendants,—which return shall include 
all convictions and other matters not included in some previous 
return, and shall be in the form SSS in schedule one to this Act.

2. If two or more justices are present, and join in the con
viction, they shall make a joint return.

3. In the province of Prince Edward Island such return shall 
be made to the clerk of the court of assize of the county in which 
the convictions are made, and on or before the fourteenth day 
next before the sitting of the said court next after such convic
tions are so made.

4. Every such return shall be made in the said district of 
Nipissing, in the province of Ontario, to the clerk of the peace 
for the county of Renfrew, in the said province. R. 8. C. c. 178, 
s. 99.

5. Every justice, to whom any such moneys are afterwards 
paid, shall make a return of the receipts and application thereof, 
to the court having jurisdiction in appeal as hereinbefore pro
vided,—which return shall be filed by the clerk of the peace or 
the proper officer of such court with the records of his office. 
R. 8. C. c. 178, s. 100.

6. Every justice, before whom any such conviction takes 
place or who receives any such moneys, who neglects or refuses 
to make such return thereof, or wilfully makes a false, partial 
or incorrect return, or wilfully receives a larger amount of fees 
than by law he is authorized to receive, shall incur a penalty of 
eighty dollars, together with costs of suit, in the discretion of 
the court, which may be recovered by any person who sues for 
the same by action of debt or information in any court of record 
in the province in which such return ought to have been or is 
made. R. 8. C. c. 178, s. 101.
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7. One moiety ot such penalty shall belong to the person 
suing and the other moiety to His Majesty, tor the public usee 
ot Canada.

The return is to be to the court to which the appeal 
is herein given. The 879th section of the Code shows what 
courts have jurisdiction in each province and the return 
must be to these courts. Thus in Quebec, the return is to 
the Court of Queen’s Bench, Crown side; in Ontario, to the 
Court of General Sessions of the Peace; in Nova Scotia, 
New Brunswick and Manitoba, to the County Court. Ward 
v. Beed, 22 N. B. B. 279.

If the conviction as returned is defective in form, the 
justice may make out another according to . the evidence 
adduced before him and return it to the sessions. B. v. 
Bennett, 3 0. B. 45.

The clerk of the peace is the clerk of all magistrates, 
and it is no objection that a conviction is not in the magis
trate’s oEee, but in that of the clerk of the peace. B. v. 
Yeomans, 6 P. B. 66.

A police magistrate acting ex officio as a justice of the 
peace is not subject to the provisions of the B. S. 0. c. 93, 
s. 1. Section 6 of c. 94 exempts him from this duty whether 
he is acting as police magistrate or ex officio as justice of the 
peace. Hunt q. t. v. Shaver, 22 A. B. 202.

The Act makes special provision as to police and 
stipendiary magistrates.

The fact of the conviction being appealed from, docs 
not relieve the justice from the penalty on non-return of 
the conviction, under the B. S. 0. c. 93. Murphy q. t. v. 
Harvey, 9 C. P. 528; see also Kelly q. t. v. Cowan, 18 U. C. 
B. 104.

And it seems that notice of appeal against the convic
tion or subsequent notice of abandonment thereof, given by 
the defendant, does not affect the duty of the justice in 
making the return. McLennan q. t. v. McIntyre, 12 C. P. 
546.
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So the question as to the conviction being right or wrong 
is immaterial, and where a magistrate has actually convicted 
and imposed a fine, it is no defence that he had no jurisdic
tion to convict. Bagley q. t. v. Curtis, 15 C. P. 360;
O’Reilly q. t. v. Allan, il U. C. R. 411.

The illegality of a conviction is no excuse for not re
turning it, but if on that account the fine has not been 
levied, a return should be made explaining the circum
stances. O’Reilly q. t. v. Allan, 11 U. C. R. 411 : see, how
ever, Spillane v. Wilton, 4 C. P. 236, 242. Under the
former statute, a justice of the peace was liable to a. separate 
penalty of £20, fqr each conviction of which a return was 
not properly made to die sessions, and an action for the 
penalty would lie on proof of the conviction and fine im
posed although no record thereof had been made by the 
justice. Donogh q. t. v. Longworth, 8 C. P. 437.

So as the law now stands, the neglect of the justice to 
return the convictions made by him as prescribed, renders 
him liable under this statute io a separate penalty for each 
conviction not returned, and not merely to one penalty for 
not making a general return of such convictions. Darragh 
q. t. v. Patterson, 25 C. P. 529.

Justices of the peace must therefore now return all 
■ convictions made by them to the clerk of the peace, on or 

before the second Tuesday in March, June, September and 
December, respectively following the date of the conviction. 
Corsant q. t. v. Taylor, 23 C. P. 607 ; see also Ollard q. t. v. 
Owens, 29 U. C. R. 615.

The R. S. 0. c. 93, is ni w in force as to all convictions 
over which Ontaiio has jurisdiction. Under the former 
statute in Ontario, the penalty attached on each justice 
making default in the return. Metcalf q. t. v. Reeve, 9 U. 
C. R. 263.

And the effect of the Act in Ontario is to require 
justices of the peace where more than one takes part in a 
conviction to make an immediate return and sign it before 
separating and if this is not done it is not sufficient to make
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the return before action brought. Atwood q. t. v. Rosser, 
30 C. P. 628.

The Dominion Legislature has made a single penalty 
of $80, the maximum fine for any default, whether it be com
mitted by a single justice or by two or more, and if two or 
more justices act and are in default, the penalty on all is 
single, only $80, and it seems that all the justices might be 
sued together, or any one of them, at the election of the 
plaintiff. Drake q. t. v. Preston, 34 U. C. R. 257.

It is conceived that the R. S. 0. c. 93, s, 3, assimilates 
the law in Ontario, to that prevailing under the Dominion 
Act, and that there is not now in Ontario a separate penalty 
on each of several justices joining in a conviction.

An action brought against a justice for non-return by 
fraud and collusion, in order to prevent the justice being 
liable to pay the penalty to others, will not bar a subsequent 
action brought in good faith for the penalty. Kelly q. t. v. 
Cc wan, 18 U. C. R. 104.

A justice committed and fined the plaintiff for carrying 
away some cordwood. After notice of appeal, the prose
cutor, finding that the conviction was improper, went to 
the justice who drew fcr him a notice of discontinuance 
which was served on the person acting as attorney for the 
plaintiff, before the meeting of the next quarter sessions. 
The justice sent a general return to that court including 
ibis and another conviction, but ran his pen through the 
entry of this conviction, leaving the writing, however, quite 
legible and wrote at the end of it “ this case withdrawn by 
the plaintiff.” This was held a sufficient return within the 
4 & 5 V. c. 12. Ball q. t. v. Fraser, 18 U. C. R. 100.

It has been held that if one justice of several who con
vict makes the return and signs the name of the other con
victing justices to it by their direction, or express authority, 
it is sufficient. McLellan q. t. v. Brown, 12 C. P. 542.

It seems that there must be a return of the conviction 
in the form given by the statute, and transmitting the con
viction itself is not the some thing as making a return of it, 
though one return may include several convictions. The
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conviction and the return of it are separate instruments and 
both should be returned by the justice. See McLennan q. t. 
v. McIntyre, 12 C. P. 546; Donogh q. t. v. Longworth, 8 C. 
1*. 437.

In an action for the penalty the plaintiff may sue for 
himself only, and need not sue qui lam. Drake q. t. v. Pres
ton, 34 U. C. R. 257; but the statement of claim must allege 
the defendant’s neglect to have been contrary to the 
statutes, not merely the statute, there being two statutes 
upon the1 subject, each requiring a different return. II.

In an action against a justice of the peace, for a penalty 
in not returning a conviction, it is no objection to the state
ment of claim that the plaintiff sues for the Receiver-Gen
eral, and not for His Majesty the King, inasmuch as suing 
for a penalty for the Receiver-General for the public uses 
of the province, is in fact suing for the King. Bagley q. t 
v. Curtis, 15 C. P. 366.

A conviction made by an alderman in a city, must be 
returned to the next ensuing general sessions of the peace 
for the county, and not to the recorder’s court of such city. 
Keenahan q. t. v. Egleson, 22 TJ. C. R. 626; see Metcalf q. t. 
v. Reeve, 9 U. C. R. 263.

An order for the payment of money under “ The Mas
ter and Servants Act,” R S. 0. c. 157, is not a conviction 
which it is necessary to n turn to the sessions. Ranney q. t. 
v. Jones, 21 17. C. R. 370.

The county courts have now jurisdiction to try an 
action for a penalty against a justice of the peace, where the 
penalty claimed does not exceed $80. Brash q. t. v. Tag
gart, 16 C. P. 415. This case does not overrule O’Reilly 
q. t. v. Allan, 11 IJ. C. R. 526, there having been changes 
in the jurisdiction of the county courts since it was decided. 
See also Medcalfe v. Widdefleld, 12 C. P. 411.

A plaintiff suing a justice of the peace for the penalty 
of $80, under the R. S. 0. c. 93, s. 3, for not returning a 
conviction, is entitled to full costs without a certificate. 
Stinson q. t. v. Guess, 1 IT. C. L. J. N. S., 19 following 
O’Reilly q. t. v. Allan, 11 U. C. R. 526.
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A penal action for not returning a conviction is founded 
on tort and for that reaicn cannot be brought in a Division 
Court. Corsant q. t. v. Taylor, 10 C. L. J. N. S. 320.

It would seem that the right to legislate on returns of 
convictions and fines for criminal offences, belongs to the 
Dominion and not the Provincial Legislature. Clemens q. t. 
v. Beemer, 7 C. L. J. N. S. 126.

The Inland Revenue Act, R. S. C. c. 34, s. 113, pre
scribes that “ the penalty or forfeiture incurred for any 
offence against the provisions of the Act, may be sued for 
•and recovered before any two justices of the peace . . and 
any such penalty may, if not fortnwith paid, be levied by 
distress, . . or the said justices may in their discretion 
commit the offender to the common jail until the penalty 
be paid. The plaintiff, who was tried under the above Act 
for distilling spirits without a license before the defendant 
and three other justices of the peace, and was ordered to 
pay $290, sued the defendant for not making a return under 
the R. S. 0. c. 93. The court held that the defendant was 
liable, as the adjudication in question was a conviction within 
the meaning of the statute, and not a mere order for the 
payment of money. May q. t. v. Middleton, 3 A. R. 207.

This section is not ultra vires, the penalty may be re
covered in the county court, and no notice of action is 
required. Ward v. Reed, 22 N. B. R. 279.

903. The clerk of the peace of the district or county In 
which any such returns are made, or the proper officer, other 
than the clerk of the peace, to whom such returns are made, 
shall, within seven days after the adjournment of the next 
ensuing General or Quarter Sessions, or of the term or sitting of 
such other court aa aforesaid, cause the said returns to be posted 
up In the court house of the district or county, and also In a 
conspicuous place In the office of such clerk of the peace, or other 
proper officer, for public Inspect'on, and the same shall continue 
to be so posted up and exhibited until the end of the next ensuing 
General or Quarter Sessions of the Peace, or of the term or sit
ting of such other court as aforesaid; and for every schedule so 
made and exhibited by such clerk or officer, he shall be allowed 
such fee as Is fixed by competent authority. R. 8. C. c. 178, s. 103.
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2. Such clerk of the peace or other officer of each district 
or county, within twenty days after the end of each General or 
Quarter Sessions of the Peace, or the sitting of such court as 
aforesaid, shall transmit to the Minister of Finance and Receiver- 
General a true copy of all such returns made within his district 
or county. R. S. C. c. 178, s. 104.

904. All actions for penalties arising under the provisions 
of section nine hundred and two shall be commenced within six 
months next after the cause of action accrues, and the same 
shall be tried in the district, county or place wherein such pen
alties have been incurred; and if a verdict or judgment passes 
for the defendant, or the plaintiff becomes non-suit, or discon
tinues the action after issue joined, or if, upon demurrer or other
wise, judgment is given against the plaintiff, the defendant shall, 
in the discretion of the court, recover his costs of suit, as between 
solicitor and client, and shall have the like remedy for the same 
as any defendant has by law in other cases. R. S. C. c. 178, 
s. 102.

905. Nothing in the three sections next preceding shall have 
the effect of preventing any person aggrieved from prosecuting, 
by indictment, any justice, for any offence, the commission of 
which would subject him to indictment at the time of the coming 
ii.to force of this Act. R. 8. C. c. 178, s. 105.

906. No return purporting to be made by any justice under 
this Act shall be vitiated by the fact of its including, by mis
take. any convictions or orders had or made before him in any 
matter over which any Provincial Legislature has exclusive juris
diction, or with respect to which he acted under the authority 
of any provincial law. R. 8. C. c. 178, s. 106.

907. No information, summons, conviction, order or other 
proceeding shall be held to charge two offences, or shall be held 
to be uncertain on account of its stating the offence to have been 
committed in different modes, or in respect of one or other of 
several articles, either conjunctively or disjunctively, for example 
in charging an offence under section five hundred and eight of 
this Act it may be alleged that “ the defendant unlawfully did 
cut, break, root up and otherwise destroy or damage a tree, 
sapling or shrub and it shall not be necessary to define more 
particularly the nature of the act done, or to state whether such 
act was done in respect of a tree, or a sapling, or a shrub. R. 
8 C. c. 178, s. 107.

A conviction for tampering with a witness contrary to 
section 121 of the "Canada Temperance Act,” charged the
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defendant with offering the witness money to induce him to 
leave the county, and also with attempting by threats to 
induce him to absent himself, and this charge of two offences 
was held to be cured under the above section. Ex p. White, 
30 N. B. R 12.

908. Every judge of sessions of the peace, chairman of the 
court of general sessions of the peace, police magistrate, dis
trict magistrate or stipendiary magistrate, shall have such and 
like powers and authority to preserve order in the said courts 
during the holding thereof, and by the like ways and means as 
now by law are or may be exercised and used in like cases and 
for the like purposes by any court in Canada, or by the judges 
thereof, during the sittings thereof. R. S. C. c. 178, s. 109.

909. Every judge of the sessions of the peace, chairman of 
the court of general sessions of the peace, recorder, police magis
trate, district magistrate or stipendiary magistrate, whenever 
any resistance is offered to the execution of any summons, war
rant of execution or other process issued by him, may enforce 
the due execution of the same by the meant: provided by the 
law for enforcing the execution of the process of other courts in 
like cases. R. 8. C. c. 178, e. 110; 50 V. c. 32.

SCHEDULE ONE—FORMS.

A—(Section 557.)
WARRANT TO CONVEY BEFORE A JUSTICE OF ANOTHER 

COUNTY.

Canada,
Province of 
County of

Whereas information upon oath was this day made before 
the undersigned that A. B. of , on the day of , 
in the year , at , in the county of (state the charge).

And whereas I have taken the depositions of X. Y as to the 
said offence.

And whereas the charge is of an offence committed In the 
county of

This is to command you to convey the said (name of accused), 
of , before some justice of the last mentioned county,
near the above place, and to deliver to him this warrant and 
the said deposition.
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Dai 3d at , in the said county of , this day

of , in the year
J. 8.

J. P. (Name of county.)
To of

B—(Section 567.)
RECEIPT TO BE GIVEN TO THE CONSTABLE BY THE JUS

TICE FOR THE COUNTY IN WHICH THE OFFENCE WAS 
COMMITTED.

Canada,
Province of 
County of

I, J. L., a justice of the peace in and for the county of ,
hereby certify that W. T., peace officer of the county of ,
has, on this day of , in the year , by virtue
of and in obediencé to a warrant of J. S., Esquire, a justice of 
the peace in and for the county of , produced before
me one A. B., charged before the said J. S. with having {etc., 
stating shortly the offence), and delivered him into the custody of 

, by my direction, to answer to the said charge, and 
further to be dealt with according to law, and has also delivered 
unto me the said warrant, together with the information (if any) 
in that behalf, and the deposition (g) of C. D. (and of ),
in the said warrant mentioned, and that he has also proved to 
me, upon oath, the handwriting of the said J. S. subscribed to 
the same.

Dated the day and year first above mentioned, at , in 
the said county of

J. L.
J. P. (Name of county.)

C—(Section 558.)
INFORMATION AND COMPLAINT FOR AN INDICTABLE 

OFFENCE.
Canada,

Province of 
County of

The information and complaint of C. D. of , (yeoman),
taken this day of , in the year , before
the undersigned (one) of His Majesty's Justices of the peace in 
and for the said county of , who saith that (etc., stating
the offence).

Sworn before (me), the day and year first above mentioned,
at

J. S.
J. P. (Name of county.)
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D—(Section 660).

WARRANT TO APPREHEND A PERSON CHARGED WITH 
AN INDICTABLE OFFENCE COMMITTED ON THE HIGH 
SEAS OR ABROAD. i

For offences committed on the high seas the warrant may be the 
same as in ordinary cases, but describing the offence to have been 
committed “ on the high seas, out of the body of any district or 
county of Canada and within the jurisdiction of the Admiralty 
of England."

For offences committed abroad, for which the parties may be 
indicted in Canada, the warrant also may be the same as in ordinary 
cases, but describing the offence to have been committed “ on land out 
of Canada, to wit: at in the Kingdom of , or,
at , in the island of , in the West Indies, or at

, in the East Indies," or as the case may be.

E— (Section 562).

SUMMONS TO A PERSON CHARGED WITH AN INDICTABLE 
OFFENCE.

Canada,
Province of 
County of

To A. B., of , (labourer):

Whereas you have this day been charged before the under
signed , a justice of the peace in and for the said county
of , for that you on , at , (stating
shortly the offence): These are therefore to command you, In 
His Majesty’s name, to be and appear before (me) on 
at o’clock in the (fore) noon, at , or before
such other justice or justices of the peace for the same county of 

, as shall then be there, to answer to the said charge, 
and to be further dealt with according to law. Herein fail not.

Given under (my) hand and seal, this day of , in
the year , at , In the county aforesaid.

J. S. [SEAL.]

J. P. (Name of county.)
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F—(Section 663.)
WARRANT IN THE FIRST INSTANCE TO APPREHEND A 

PERSON CHARGED WITH AN INDICTABLE OFFENCE.

Canada,
Province of 
County of

To all or any of the constables and other peace officers in the 
said county of

Whereas A. B. of , (labourer,) has this day been
charged upon oath bel ore the undersigned , a justice of
the peace in and for the said county of , for that he,
on , at , did (etc., stating shortly the offence).
These are therefore to command you, in His Majesty’s name, 
forthwith to apprehend the said A. B., and to bring him before 
(me) or some othpr justice of the peace in and for the said 
county of , to answer unto the said charge and to be
further dealt with according to law.

Given under (my) hand and seal, this day of ,
in the year , at , in the county aforesaid.

J. S. [seal.]
J. P. (Name of county.)

G—(Section 563.)
WARRANT WHEN THE SUMMONS IS DISOBEYED.

Canada,
Province of 
County of

To all or any of the constables on other peace officers in the said 
county of

Whereas on the day of , (instant or last past)
A. B. of , was charged before (me or us), the under
signed (or name the justice or justices, or as the case may be), 
(a) justice of the peace in and for the said county of , for
that (etc., as in the summons); and whereas I (or he the said 
justice of the peace, or we or they the said justices of the peace) did 
then issue (my, our, his or their) summons to the said A. F . com
manding him, in His Majesty’s name, to be and appear oefore 
(me) on at o’clock in the (fore) noon, at ,
or before such other justice or justices of the peace as should 
then be there, to answer to the said charge and to be further 
dealt with according to law ; and whereas the said A. B. has
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neglected to be or appear at the time and place appointed In
and by the said summons, although It has now been proved to 
(me) upon oath that the said summons was duly served upon the 
said A. B. These are therefore to command you In His Majesty’s 
name forthwith to apprehend the said A. B., and to bring him 
before (me) or some other justice of the peace in and for the said 
county of , to answer the said charge, and to be further
dealt with according to law.

Given under (my) hand and seal, this day of ,
in the year , at , In the county aforesaid.

J. S. [seal.]
J. P. (Name of county.)

H—(Section 665.)
» ENDORSEMENT IN BACKING A WARRANT.

Canada,
Province of 
County of

Whereas proof upon oath has this day been made before me 
, a Justice of the peace in and for the said county of 
, that the name of J. S. to the within warrant subscribed, 

Is of the handwriting of the justice of the peace within men
tioned: I do therefore hereby authorize W. T. who brings to me 
this warrant and all other persons to whom this warrant was 
originally directed, or by whom it may be lawfully executed, 
and also all peace officers of the said county of , to execute 
the same within the said last mentioned county.

Given under my hand, this day of , in the
year , at , In the county aforesaid.

J. L.
J. P. (Name of county.)

I—(Section 669.)
WARRANT TO SEARCH.

Province of 
County of

thatWhereas it appears on the oath of A. B. of
there is reason to suspect that (describe things to be searched for and 
offence in respect of which search is made) are concealed in 
at . 1
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This is, therefore, to authorize and require you to* enter 
between the hours of (as the justice shall direct) into the said 
premises, and to search for the said things, and to bring the 
same before me or some other justice.

Dated at , in the said county of , this
day of , in the year

J. 3.
J. P. (Name of county.}

To of

J—{Section 669.)
INFORMATION TO OBTAIN A SEARCH WARRANT.

Canada,
Province of 
County of

The information of A. B., of , in the said county
(yeoman) taken this day , in the year , before
me, J. 3., Esquire, a justice of the peace, in and for the county 
(describe things to be searched for and offence in respect of which 
search is made), of , who says that and that he has
Just and reasonable cause to suspect, and suspects, that the said 
goods and chattels, or some part of them are concealed in the 
(dwelling-house, etc.) of C. D., of , in the said county,
(here add the causes of suspicion, whuiever they may be): Where
fore (he) prays that the search warrant may be granted to him 
to search the (dwelling-house, etc.), of the said C. D., as afore
said, for the said goods and chattels so feloniously stolen taken 
and carried away as aforesaid.

Sworn (or affirmed) before me the day and year first above 
mentioned, at , in the said county of

J. 8.
J. P. (Name of county.)

To of

K—(Section 680.)
SUMMONS TO A WITNESS.

Canada,
Province of 
County of

To E. F., of , (labourer):
Whereas information has been laid before the undersigned 

, a justice of the peace in and for the said county 
of , that A. B. (etc., as in the summons or warrant against
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the accused), and it has been made to appear to me that you are 
likely t.o give material evidence for (the prosecution or for the 
accused)', These are therefore to require you to be and to appear 
before me, on next, at o’clock in the (fore)
noon at, , or before such other justice or justices of
the peace of the same county of , as shall then be there,
to testify what you know concerning the said charge so made 
against the said A. B. as aforesaid. Herein fail not.

Given under (my) hand and seal, this day of ,
in the year , at , in the county aforesaid.

J. S. [seal ]
J. P. (Name of county.)

See 58 & 69 V. c. 40.

L—(Section 582.)
WARRANT WHEN A WITNESS HAS NOT OBEYED THE 

SUMMONS.
Canada,

Province of 
County of
To all or any of the constables and other peace officer . the 
said county of

Whereas information having been laid before , a
justice of the peace, in and for the said county of , that
A. B. (etc., as in the summons); and it having been m to appear 
to (me) upon oath that E. F. of , (labourer), was likely
to give material evidence for (the prosecution), (I) duly issued 
(my) summons to the said E. F., requiring him to be and appear 
before (me) on , at , or before such other justice
or justices of the peace for the same co' nty, as should then be 
there, to testify what he knows respecting the said charge so 
made against the said A. B., as aforesaid; and whereas proof has 
this day been made upon oath before (tne) of such summons 
having been duly served upon the said E. F.; and whereas the 
said E. F. has neglected to appear at the time and place appointed 
by the said summons, and no just excuse has been offered for 
such neglect : These are therefore to command you to bring and 
have the said E. F. before (me) on at o’clock
in the (fore) noon, at , or before such other justice or
justices for the same county, as shall then be there, to testify 
what he knows concerning the said charge so made against the 
said A. B. as aforesaid.

Given under (my) hand and seal, this day of ,
in the year , at , in the county aforesaid.

J. S. [seal.]
J. P. (Name of county.)
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M—(Section 683.)

WARRANT FOR A WITNESS IN THE FIRST INSTANCE.

Canada,
Province of 
Ccunty of

To all or any of the constables and other peace officers in the 
said county of

Whereas information has been laid before the undersigned 
, a justice of the peace, in and for the said county 

of , that (etc., ae in the summons) ; and it having been
made to appear to (me) upon oath that E. F. of ,
(labourer), is likely to give material evidence for the prosecution, 
and that it is probable that the said E. F. will not attend to give 
evidence unless compelled to do so: These are therefore to com
mand you to brinç and have the said E. F. before (me) on , 
at o'clock in the (fore) noon, at , or before such
other justice or justices of the peace for the same county, as 
shall then be there, to testify what he knows concerning the 
said charge so made against the said A. B. as aforesaid.

Given under my hand and seal, this day of ,
in the year , at , in the county aforesaid.

J. S. [seal ]
J. P. (Name of county.)

N—(Section 684.)

WARRANT WHEN A WITNESS HAS NOT OBEYED THE 
i SUBPŒNA.

Canada,
Province of 
County of

To all or any of the constables and other peace officers in the 
said county of »

Whereas information having been laid before , a
justice of the peace, in and for the said county, that A. B. (etc., 
as in the summons); and there being reason to believe that E. F. 
of , in the province of , (labourer), was
likely to give material evidence for (the prosecution), a writ of 
subpoena was issued by order of , judge of (name of court)
to the said E. F., requiring him to be and appear before (me) jn 

, at , or before such other justice
or justices of the peace for the same county, as should then be
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there, to testify what he knows respecting the said charge so 
made against the said A. B., as aforesaid; and whereas proof has 
this day been made upon oath before (me) of such writ of sub
poena having been duly served upon the said E. F.; and whereas 
the said E. F. has neglected to appear at the time and place 
appointed by the said writ of subpoena, and no just excuse has 
been offered for such neglect: These are therefore to command 
you to bring and have the said E. F. before (me) on 
at o’clock in the (fore) noon, at , or
before such other justice or justices for the same county as shall 
then be there, to testify what he knows concerning the said 
charge so made against the said A. B. as aforesaid.

Given under (my) hand and seal, this day of in
the year , at , in the county aforesaid.

J. S. [seal.]
J. P. (Name of county.)

O—(Section 685.)

WARRANT OF COMMITMENT OF A WITNESS FOR REFUS
ING TO BE SWORN OR TO GIVE EVIDENCE.

Canada. "i
Piovince of , L
County of , J

To all or any of the constables and other peace officers in the 
county of , and to the keeper of the common jail
at , in the said county of
Whereas A. B. was lately charged before , a justice

of the peace in and for the said county of , for that
(etc., as in the summons); and it having been made to appear to 
(me) upon oath that E. F. of , was likely to give material
evidence for the prosecution (I) duly issued (my) summons to the 
said E. F., requiring him to be and appear before me on ,
at , or before such other justice or justices of the peace
for the same county as should then be there, to testify what he 
knows concerning the said charge so made against the said A. B. 
as aforesaid; and the said E. F. now appearing before (me) (or 
being brought before (me) by virtue of a warrant in that behalf), 
to testify as aforesaid,, and being required to make oath or 
affirmation as a witness in that behalf, now refuses so to do (or 
being duly sworn as a witness now refuses to answer certain 
questions concerning the premises which are now here put to 
him, and more particularly the following ) without

c.m.m. 23
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offering any just excuse for such refusal: These are therefore 
to command you, the said constables or peace officers, or any one 
of you, to take the said E. F. and him safely to convey to the 
common jail at , in the county aforesaid, and there to
deliver him to the keeper thereof, together with this precept: 
And (/) do hereby command you, the said keeper of the said com
mon jail to receive the said E. F. into your custody in the said 
common jail, and him there safely keep for the space of 
days, for the said contempt, unless in the meantime he consents 
to be examined, and to answer concerning the premises; and for 
ycur so doing, this shall be your sufficient warrant.

Given under (my) hand and seal, this day of ,
in the year , at , in the county aforesaid.

I J. S. [seal.]
J. P. (Name of county.)

P—(Section 586.)
WARjtANT REMANDING A PRISONER.

Canada,
Piovince of 
Ccunty of

To all or any of the constables and other peace officers in the 
said county of and to the keeper of the common
jail at , in the said county.
Whereas A. B. was this day charged before the undersigned 

, a justice of the peace in and for the said county of , 
for that (etc., as in the warrant to apprehend), and it appears to 
(me) to be necessary to remand the said A. B. : These are there- 
fere to command you, the said constables and peace officers, or 
any of you. in His Majesty's name, forthwith to convey the said 
A. B. to the common jail at , in the said county, and
there to deliver him to the keeper thereof, together with this 
precept. And I hereby command you the said keeper to receive 
the said A. B. into your custody in the said common jail, and 
there safely keep him until the day of (instant), when I 
hereby command you to have him at , at o'clock
in the (fore) noon of the same day before (me) or before such 
other justice or justices of the peace for the said county as shall 
then be there, to answer further to the said charge, and to be 
further dealt with according to law, unless you shall be other
wise ordered in the meantime.

Given under my hand and seal, this day of , in
the year , at , in the county aforesaid.

I J. S. [SEAL.]
J. P. (Name of county.)
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Q—(Section 587.)
RECOGNIZANCE OF BAIL INSTEAD OF REMAND ON AN 

ADJOURNMENT OF EXAMINATION.
Canada,

Province of 
County of

Be it remembered that on the day qf , in the
year , A. B., of (labourer), L. M., of ,
(grocer), and N. O., of (butcher), personally came before
me, a justice of the peace for the said couity, and
severally acknowledged themselves to owe to our Sovereign Lord 
the King, his heirs and successors, the several sums following, 
that is to say: the said A. B. the sum of , and the said
L. M., and N. O., the sum of , each, of good and
lawful current money of Canada, to be made and levied of their 
several goods and chattels, lands and tenements respectively to 
the use of our said Lord the King, his heirs and successors, 
if he, the said A. B., fails in the condition endorsed (or here
under written).

Taken and acknowledged the day and year first above men
tioned at . before me.

J. 1*. (Name of county.)

CONDITION.
The condition of the within (or above) written recognizance 

is such that whereas the within bounden A. B. wras this day (or 
on last past) charged before me for that (etc., au in the
warrant) ; and whereas the examination of the witnesses for the 
prosecution in this behalf is adjourned until the day of

(instant) : If, therefore, the said A. B. appears before 
me on the said day of (Instant), at
o’clock in the (fore) noon, or before such other justice or jus
tices of the peace for the said county as shall then be there, to 
answer (further) to the said charge, and to be further dealt with 
according to law, the said recognizance to be void, otherwise to 
stand in full force and virtue.

R—(Section 589.)
CERTIFICATE OF NON-APPEARANCE TO BE ENDORSED 

ON THE RECOGNIZANCE.

I hereby certify that the said A. B. has not appeared at the 
time and place in the above condition mentioned, but therein 
has made a default, by reason whereof the within written recog
nizance is forfeited.

J. 8.
«/. P. (Name of county.)
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8—(Section 690.)

DEPOSITION OF A WITNESS.
Canada, \

Province of , V
County of . J

The deposition of X. Y. of , taken before the
undersigned, a justice of the peace for the said county of ,
this day of , in the year , at
(or after notice to C. D. who stands committed for )
in the presence and hearing of C. D. who stands charged that 
(state the charge). The said deponent salth on his (oath or 
affirmation) as follows: (Insert deposition as nearly as possible 
in words of witness.)

(If depositions of several witnesses are taken at the same time, 
they may he taken and signed as follows:)

The depositions of X. of , Y. of , Z. of ,
etc., taken in the presence and hearing of C. D., who stands 
charged that

The deponent X. (on his oath or affirmation) says as follows:
The deponent Y. (on his oath or affirmation) says as follows:
The deponent Z. (on his oath, etc., etc.)
(The signature of the justice may he appended as follows:)
The depositions of X., Y., Z., etc., written on the several 

«sheets of paper, to the last of which my signature is annexed, 
were taken in the presence and hearing of C. D and signed by 
the said X., Y., Z., respectively in his presence. In witness 
whereof I have in the presence of the said C. D. signed my name.

J. S.
J. P. (Name of county.)

T—(Section 691.)

STATEMENT OF THE ACCUSED..

Canada,
Province of 
County of

A. B. stands charged before the undersigned , a
justice of the peace in and for the county aforesaid, this 
day of , in the year , for that the said A. B.,
on , at 1 (etc., as in the captions of the
depositions): and the said charge being read to the said A. B.,
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and the witnesses for the prosecution, C. D. and E. F., being 
severally examined in his presence, the said A. B. is now 
addressed by roe as follows: “Having heard the evidence, do 
you wish to say anything in answer to the charge? You are not 
obliged to say anything unless you desire to do so; but whatever 
you say will be taken down in writing, and may be given in 
evidence against you at your trial. You must clearly under
stand that you have nothing to hope from any promise of favour, 
and nothing to fear from any threat which may have been held 
out to induce you to make any admission or confession of guilt, 
but whatever you now say may be given in evidence against you 
upon your trial, notwithstanding such promise or threat.” 
Whereupon the said A. B. says as follows: (Here state whatever 
the prisoner says and in his very words, as nearly as possible. Get 
him to siyn it if he will.)

A. B.
Taken before me, at , the day and year first above

mentioned.
I J. 8. [SEAL.]

J. P. (Name of county.)

V—(Section 696.)
FORM OF RECOGNIZANCE WHERE THE PROSECUTOR RE

QUIRES THE JUSTICE TO BIND HIM OVER TO PROSE
CUTE AFTER THE CHARGE IS DISMISSED.
Canada,

Province of , >
County of . j

Whereas C. D. was charged before me upon the information 
of E. F. that C. D. (state the charged, and upon the hearing of 
the said charge I discharged the said C. D., and the said E. F. 
desires to prefer an indictment against the said C. D. respecting 
the said charge, and has required me to bind him over to prefer 
such an indictment at (here describe the next practicable sitting of 
the court by which the person discharged would be tried if com
mitted), •

The undersigned E. F. hereby binds himself to perform the 
following obligation, that is to say, that he will prefer and 
prosecute an indictment respecting the said charge against the 
said C. D. at (as above). And the said E. F. acknowledges him
self bound to forfeit to the Crown the sum of $ in case
he fails to perform the said obligation.

I E. F.
Taken before me.

J. S.
J. P. (Name of county.)
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V—(Section 696.)
WARRANT OF COMMITMENT.

Canada,
Province of 
County of

To the constable of , and to the keeper of the (common
fail) at , in the said county of

Whereas A. B. was this day charged before me, J. S., one of 
His Majesty's justices of the peace in and for the said county 
of , on the oath of C. D. of , (farmer), and others
for that (etc., stating shortly the offence): These are therefore 
to command you the said constable to take the said A. B., and 
him safely to convey to the (common jail) at aforesaid, and
there to deliver him to the keeper thereof, together with this 
precept: And I do hereby command you the said keeper of the 
said (common jai\) to receive the said A. B. into your custody in 
the said (common jail), and there safely keep him until he shall 
be thence delivered by due course of law.

Given under my hand and seal, this day of ,
in the year , at , in the county aforesaid.

* J. 8. [seal.]
J. P. (Name of county.)

W—(Section 698.)
RECOGNIZANCE TO PROSECUTE.

Canada, 'i
Province of , l
County of . J

Be it remembered that on the day of , in
the year , C. D. of , In the of , in
the said county of , (farmer), personally came before
me * , a justice of the peace in and, for the said county
of , and acknowledged himself to owe to our Sovereign
Lord the King, his heirs and successors, the sum of ,
of good and lawful current money of Canada, to be made and 
levied of hia goods and chattels, lands and tenements, to the use of 
our said Sovereign Lord the King, his heirs and successors, if the 
said C. D. fails in the condition endorsed (or hereunder written).

Taken and acknowledged the day and year first above men
tioned at , before me.

| J. 8.
J. P. (Name of county.)
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CONDITION TO PROSECUTE.

The condition of the within (or above), written recogni
zance is such that whereas one A. B. was this day charged before 
me, J. S., a justice of the peace within mentioned, for that (etc., 
as in the caption of the depositions); if, therefore, he the said 
C. D. appears at the court by which the said A. B. is or shall be 
tried * and there duly prosecutes such charge then the said recog
nizance to be void, otherwise to stand in full force and virtue.

X—(Section 698.)
COGNIZANCE TO PROSECUTE AND GIVE EVIDENCE.

(Same as the last form, to the asterisk,* and then thus):—And 
there duly prosecute such charge against the said A. B. for the 
offence aforesaid, and gives evidence thereon, as well to the 
jurors who shall then inquire into the said offence, as also to 
them who shall pass upon the trial of the said A. B., then the 
said recognizance to be void, or else to stand in full force and 
virtue.

Y—(Section 598.)
COGNIZANCE TO GIVE EVIDENCE.

(Same as the last form but one, to the asterisk* and then thus:— 
And there gives such evidence as he knows upon the charge to 
be then and there preferred against the said A. B. for the 
offence aforesaid, then the said recognizance to be void, other
wise to remain in full force and virtue.

Z—(Section 599.) I
COMMITMENT OF A WITNESS FOR REFUSING TO ENTER 

INTO THE RECOGNIZANCE.

Canada, ^
Province of , j-
County of . J

To all or any of the peace officers in the said county of ,
and to the keeper of the common jail of the said county 
of , at , in the said county of ,
Whereas A. B. was lately charged before the undersigned 

(«orne of the justice of the peace), a justice of the peace in and 
for the said county of , for that (etc., as in the summons
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to the witness), and It having been made to appear to (me) upon
oath that E. F., of , was likely to give material evi
dence for the prosecution, (/) duly issued (my) summons to the 
said E. F., requiring him to be and appear before (me) on ,
at , or before such other justice or justices of the peace
as should then be there, to testify what he knows concerning 
the said charge so made against the said A. B. as aforesaid; 
and the said E. F. now appearing before (me) (or being brought 
before (me) by virtue of a warrant in that behalf to testify as 
aforesaid), has been now examined before (me) touching the 
premises, but being by (we) required to enter into a recognizance 
conditioned to give evidence against the said A. B., now refuses 
so to do: These are therefore to command you the said peace 
officers, or any one of you, to take the said E. F. and him safely 
convey to the common jail at , in the county aforesaid,
and there deliver him to the said keeper thereof, together with 
this precept: And I do hereby command you, the said keeper of 
the said common jail, to receive the said E. F. into your custody 
in the said common jail, there to imprison and safely keep him 
until after the trial of the said A. B. for the offence aforesaid, 
unless in the meantime the said E. F. duly enters into such recog
nizance as aforesaid, in the sum of before some one
justice of the peace for the said county, conditioned in the usual 
form to appear at the court by which the sàid A. B. is or shall 
be tried, and there to give evidence upon the charge which shill 
then and there be preferred against the said A. B. for the offence 
aforesaid.

Given under my hand and seal this day of >
in the year , at , in the county aforesaid.

J. 8. [SEAL.]
J. P. (Name of county.)

AX—(Section 699.)

SUBSEQUENT ORDER TO DISCHARGE THE WITNESS.

Canada,
Province of 
County of

the keeper of the common jail at 
, aforesaid.

Whereas by (my) order dated the

, in the countyTo the keeper of the common
of

day of
(instant) reciting that A. B. was lately before then charged before 
(me) for a certain offence therein mentioned, and that E. F. 
having appeared before (me) and being examined as a witness
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for the prosecution on that behalf, refused to enter Into recog
nizance to give evidence against the said A. B., and I therefore 
thereby committed the said E. F. to your custody, and required 
you safely to keep him until after the trial of the said A. D. 
for the offence aforesaid, unless in the meantime he should enter 
Into such recognizance as aforesaid; and whereas for want of 
sufficient evidence against the said A. B., the said A. B. has not 
been committed or holden to bail for the said offence, but on 
the contrary thereof has been since discharged, and It Is therefore 
not necessary that the said E. F. should be detained longer 
In your custody: These are therefore to order and direct you 
the said kee, or to discharge the said E. F. out of your custody, 
as to the said commitment, and suffer him to go at large.

Given under my hand and seal, this day of in
the year ,at , In the county aforesaid.

J. 8. [SEAL.]
./. P. (Name of county.)

BB—(Section 601.)

RECOGNIZANCE OF BAIL.

Canada 
Province of 
County of

Be it remembered that on the day of , In
the year , A. B. of , (labourer), L. M. of ,
(grocer), and N. 0. of , (butcher), personally came before
(us) the undersigned (ftro) justices of the peace for the county of 

, and severally acknowledged themselves to owe to our 
Sovereign Lord the King, his heirs and successors, the several 
sums following, that Is to say: the said A. B. the sum of 
and the said L. M. and N. O. the sum of , each, of good
and lawful current money of Canada, to be made and levied of 
their several goods and chattels, lands and tenements respec
tively, to the use of our said Sovereign Lord the King, his heirs, 
and successors, if he, the said A. B. fails in the condition endorsed 
(or) hereunder written).

Taken and acknowledged the day and year first above men
tioned, at before us.

J. 8.
J. N.

i J. P. (Name of county.)
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CONDITION.
The condition of the within (or above) written recognizance, 

is such that whereas the said A. B. was this day charged before 
(us), the justices within mentioned for that (etc., as in the war
rant); if, therefore, the said A. B. appears at the next court of 
Oyer and Terminer (or general jail delivery or court of General 
or Quarter Sessions of the Peace) to be holden in and for the 
county of , and there surrenders himself into the custody
of the keeper of the common jail (or lock-up house) there, and 
pleads to such indictment as may be found against him by the 
grand jury, for and in respect to. the charge aforesaid, and takes 
his trial upon the same, and does not depart the said court 
without leave, then the said recognizance to be void, otherwise 
to stand in full force and virtue.

CC— (Section 602.) ,

WARRANT OF DELIVERANCE ON BAIL BEING GIVEN FOR 
A PRISONER ALREADY COMMITTED.

Canada \
Province of , l
County of . )

To the keeper of the common jail of the county of at
, in the said county.

Whereas A. B. late of , (labourer), has before (us)
(fioo) justices of the peace in and for the said county of 
entered into his own recognizance, and found sufficient sureties 
for his appearance at the next court of Oyer and Terminer or 
general jail delivery (or court of General or Quarter Sessions 
of the Peace), to be holden in and for the county of 
to answer our Sovereign Lord the King, for that (dc., as in the 
commitment), for which he was taken and committed to your 
said common jail: These are therefore to command you, in 
His Majesty’s name, that if the said A. B. remains in your cus
tody in the said common jail for the said cause, and for no 
other, you shall forthwith suffer him to go at large.

Given under our hands and seals, this day of ,
in the year , at , in the county aforesaid.

J. S. [SEAL.]

I J. N. [SEAL.]
J. P. (Name of county.)
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OD—(Section 607.)

JAILER’S RECEIPT TO THE CONSTABLE FOR THE 
PRISONER.

I hereby certify that I have received from W. T., constable, 
of the county of , the body of A. B., together with a war
rant under the hand and seal of J. S., Esquire, justice of the 
peace for the said county of , and that the said A. B.
was sober, (or as the case man he), at the time he was delivered 
into my custody.

P. K.,
Keeper of the common jail of the said county.

EE—(Sections 610 and 626.)

HEADING OF INDICTMENT.

In the (name of the court in which the indictment is found). 
The jurors for our Lord the King present that 
(Where there are more counts than one, add at the beginning of 

each count):
“ The said jurors further present that

FF—(Section 611.)

EXAMPLES OF THE MANNER OF STATING OFFENCES.

• (a) A. murdered B. at , on
(b) A. stole a sack of flour from a ship called the ,

at , , at , on .
(c) A. obtained by false pretences from B., a horse, a cart 

and the harness of a horse at , on
(d) A. committed perjury with intent to procure the convic

tion of B. for an offence punishable with penal servitude, namely, 
robbery, by swearing on the trial of B. for the robbery of C. 
at the court of quarter sessions for the county of Carleton, held 
at Ottawa, on the day of , 1879; first, that he,
A., saw B. at Ottawa on the day of ; secondly,
that B. asked A. to lend B. money on a watch belonging to C.; 
thirdly, etc.

or
(e) The said A. committed perjury on the trial of B. at a

court of quarter sessions held at Ottawa, on for an
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assault alleged to have been committed by the said B. on C. at 
Ottawa, on the day of by swearing to the effect
that the said B. could not have been at Ottawa, at the time of 
the alleged assault. Inasmuch as the said A. had seen hkn at 
that time In Kingston.

(f) A., with Intent to malm, disfigure, disable or do grievous 
bodily harm to B. or with Intent to resist the lawful apprehen
sion or detainer of A. (or C.), did actual bodily harm to B. 
(or D).

(p) A., with Intent to Injure or endanger the safety of persons 
on the Canadian Pacific Railway, did an act calculated to Inter
fere with an engine, a tender, and certain carriages on the said 
railway on at , by (describe with so much
detail as is sufficient to give the accused reasonable information as 
to the acts or omissions relied on against him, and to identifg the 
transaction).

(h) A. published a defamatory libel on B. In a certain news
paper, called the , on the day of A.D.

, which libel was contained In an article headed or com
mencing (describe with so much detail as is sufficient to give the 
accused reasonable information as to the part of the publication 
to bo relied on against him), and which libel was written In the 
sense of Imputing that the said B. was (as the case may be).

QO—(Section 648.)

CERTIFICATE OF INDICTMENT BEING FOUND. 

Canada,
Province of , .
County of

I hereby certify that at a court of (oyer and terminer, or 
general jail delivery, or general sessions of the peace) holden 
In and for the county of , at , in the said
(county), on , a bill of Indictment was found by the
grand jury against A. B„ therein described as A. B., late of 

(labourer), for that he (etc., stating shortly the offence), 
and that the said A. B. has not appeared or pleaded to the said 
Indictment.

, in the year
Z. X.

(Title of officer.)

Dated this day of
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HH—(Section 648.)

WARRANT TO APPREHEND A PERSON INDICTED.

Canada, \
Province of , l
County of )

To all or any of the constables and other peace officers In the 
said county of
Whereas It has been duly certified by J. D.., clerk of the 

(nuine the court) (or E. G., deputy clerk of the Crown or clerk of 
the peace, or as the cane may be), In and for the county of , 
that (etc., ntatinq the certificate). These are therefore to command 
you In His Majesty's name forthwith to apprehend the said 
A. B., and to bring him before (me) or some other Justice or 
Justices of the peace In and for the said county, to be dealt with 
according to law.

Given under my hand and seal, this day of , In
the year , at , In the county aforesaid.

J. S. [SEAL.]

J. P. (Name of county.)

II— (Section 648.)

WARRANT OF COMMITMENT OF A PERSON INDICTED.

Canada, \
Province of , t
County of . )

To all or any of the constables and other peace officers In the 
said county of , and the keeper of the common Jail,
at , in the said county of 

Whereas by a warrant under the hand and seal of ,
(a) Justice of the peace in and for the said county of ,
dated after reciting that it had been certified by
J. D. (etc., an in the certificate), the said Justice of the peace 
commanded all or any of the constables or peace officers of tlie 
said county in His Majesty’s name, forthwith to apprehend 
the said A. B., and to bring him before (him) the said justice 
of the peace, or before some other justice or justices In and for 
the said county, to be dealt with according to law; and whereas 
the said A. B. has been apprehended under and by virtue of the 
said warrant, and being now brought before (me) it is hereupon 
duly proved to (me) upon oath that the said A. B. is the same
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person who is named and charged as aforesaid in the said indict
ment: These are therefore to command you, the said con
stables and peace officers, or any of you, in His Majesty’s name, 
forthwith to take and convey the said A. B. to the said common 
jail at , in the said county of , and there to
deliver him to the keeper thereof together with this precept; 
and (/) hereby command you the said keeper to receive the said 
A. B., into your custody in the said jail, and him there safely 
to keep until he shall thence be delivered by due course of law.

Given under (my) hand and seal, this day of
in the year , at , in the county aforesaid.

J. S. [SEAL.]

J. P. (Name of county.)

3J—(Section 648.)

WARRANT TO DETAIN A PERSON INDICTED WHO IS 
ALREADY IN CUSTODY FOR ANOTHER OFFENCE.

Canada, \
Province of , L
County of . )

To the keeper of the common jail at in the said
county of

Whereas it has been duly certified by J. D., clerk of the 
(name the court) (or deputy clerk of the Crown or clerk of the 
peace of and for the county of , or os the case may be)
that (etc., stating the certificate); And whereas (I am) informed 
that the said A. B. is in your custody in the said common jail 
at aforesaid, charged with some offence, or other matter;
and it being now duly proved upon oath before (me) that the 
said A. B., so indicted as aforesaid, and the said A. B., in your 
custody, as aforesaid, are one and the same person: These are 
therefore to command you, in His Majesty's name, to detain the 
said A. B. in your custody in the common jail aforesaid, until by 
writ of habeas corpus he shall be removed therefrom, for the pur
pose of being tried upon the said indictment, or until he shall 
otherwise be removed or discharged out of your custody by due 
course of law.

Given under (my) hand and seal, this day of 
in the year , at , in the county aforesaid.

J. S. [SEAL.]

• J. P. (Uame of county.)
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FORMS UNDER PART LVIII.

W— (Section 859.)

CONVICTION FOR A PENALTY TO BE LEVIED BY DIS
TRESS, AND IN DEFAULT OF SUFFICIENT DISTRESS,
BY IMPRISONMENT.

Canada, \
Province of , .
County of . )

Be it remembered, that on the day of , in
the year , at , in the said county, A. B.,
is convicted before the undersigned , a justice of the
peace, for the said county, for that the said A. B. (etc., stating 
the offence, and the time and place, when and where committed), and 
1 adjudge the said A. B. for his said offence to forfeit and pay 
the sum of (stating the penalty, and also the compensa
tion, if any), to be paid and applied according to law, and also 
to pay to the said C. D. the sum of , for his costs in
this behalf ; and if the said several sums are not paid forth
with (or on çr before the of next), * I order that
the same be levied by distress and sale of the goods and chattels 
of the said A. B., and in default of sufficient distress, * I adjudge 
the said A. B. to be imprisoned in the common jail of the said 
county, at , in the said county of (there to
be kept at hard labour, if such is the sentence) for the terra of 

, unless the said several sums and all costs and charges 
of the said distress (and of the commitment and conveying of 
the said A. B. to the said jail) are sooner paid.

Given under my hand and seal, the day and year first above 
mentioned at , in the county aforesaid.

J. S. [seal.]
J. P. (Name of county.)

* Or when the issuing of a distress warrant would be ruinous 
to the defendant and his family, or it appears he lias no goods whereon 
to levy a distress, then instead of the words between the asterisks* 
*say, “ inasmuch as it is now made to appear to me that the 
issuing of a warrant of distress in this behalf would be ruinous 
to the said A. B. and his family,” (or, “ that the said A. B. has 
no goods or chattels whereon to levy the said sums by distress ”).
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WW— (Section 859.)

CONVICTION FOR A PENALTY AND IN DEFAULT OF PAY
MENT IMPRISONMENT.

Canada,
Province of 
County of

Be It remembered that on the day of in
the year , at , in the said county, A. B. is con
victed before the undersigned, , a justice of the peace for
the said county, for that he the said A. B. (etc., stating the offence, 
and the time and place when and where it was committed), and I 
adjudge the said A. B. for his said offence to forfeit and pay the 
sum of (stating the penalty, and the compensation, if
any) to be paid and applied according to law; and also to pay 
to the said C. D. the sum of for his costs in this behalf;
and if the said séveral sums are not paid forthwith, (or, on or 
before next) I adjudge the said A. B. to be imprisoned
in the common jail of the said county, at in the said
county of (and there to be kept at hard labour) for the
term of , unless the said sums and the costs and charges
of conveying the said A. B. to the said common jail are sooner 
paid.

Given under my hand and seal, the day and year first above 
mentioned at , in the county aforesaid.

J. 8. [SEAL.]

J. P. (Xante of county.)

XX—(Section 859.)

CONVICTION WHEN THE PUNISHMENT IS BY IMPRISON 
MENT, ETC.

Canada,
Province of , .
County of

Be it remembered that on the day of , in
the year , at , in the said county, A. B. is con
victed before the undersigned, , a justice of the peace in
and for the said county, for that he the said A. B. (etc., stating the 
offence and the time and place when and where it was committed); 
and I adjudge the said A. B. for his said offence to be imprisoned 
in the common Jail of the said county, at , in the county
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of (and there to be kept at hard labour) for the term of

; and I also adjudge the said A. B. to pay to the said 
C. D. the sum of , for his coets In this behalf, and If
the said sum for costs is not paid forthwith (or on or before 

next,) then * I order that the said sum be levied by 
distress and sale of the goods and chattels of the said A. B.; 
and in default of sufficient distress in that behalf, • I adjudge 
the said A. B. to be imprisoned in the said common jail (and 
kept there at hard labour) for the term of , to commence
at and from the term of his imprisonment aforesaid, unless the 
said sum for costs is sooner pttid.

Given under my hand and seal, the day and year first above 
mentioned at , in the county aforesaid.

J. S. [SEAL.]

J. P. (Name of county.)

* Or, when the issuing of a distress warrant would he ruinous 
to the defendant and his family, or it appears that he has no goods 
tchereon to levy a distress, then, instead of the words between the 
asterisks * * say, “ inasmuch as it is now made to appear to 
me that the issuing of a warrant of distress in this behalf would 
be ruinous to the said A. B. and his family," (or, " that the said 
A. B. has no goods or chattels whereon to levy the said sura for 
costs by distress ”).

YY—(Section 859.)

ORDER FOR PAYMENT OF MONEY TO BE LEVIED BY DIS
TRESS AND IN DEFAULT OF DISTRESS IMPRISONMENT.

Canada, )
Province of , L
County of . j

Be it remembered that on , complaint was made
before the undersigned, , a justice of the peace in and
for the said county of , for that (stating the facts
entitling the complainant to the order, with the time and place when 
and where they occurred), and now at this day, to wit, on ,
at , the parties aforesaid appear before me the said jus
tice (or the said C. D. appears before me the said justice, but 
the said A. B„ although duly called, does not appear by himself, 
his counsel or attorney, and it is now satisfactorily proved to 
me on oath that the said A. B. was duly served with the sum
mons in this behalf, which required him to be and appear here

24
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on this day before me or such justice or justices of the peace 
for the county, as should now be here, to answer the said com
plaint, and to be further dealt with according to law); and now 
having heard the matter of the said complaint, I do adjudge the
said A. B. to pay to the said C. D. the sum of 
with (or on or before next, or as the Aci
and also to pay to the said C. D. the sum of

forth-
next, or as the Act or law requires),

for his
costs in this behalf; and if the said several sums are not paid

next), then, * I hereby orderforthwith (or on or before
that the same be levied by distress and sale of the goods and 
chattels of the said A. B., and in default of sufficient distress 
in that behalf * I adjudge the said A. B. to be imprisoned in the
common jail of the said county, at , in thé said county
of , (and there kept at hard labour) for the term of

, unless the said several sums, and all costs and charges 
of the said distress (and the commitment and conveyance of the 
said A. B. to the common jail) are sooner paid.

Given under my hand and seal, this day of
in the year , at in the county aforesaid.

J. 8. [SEAL.]
J. P. (Name of county.)

* Or, when the issuing of a distress warrant would be ruinous 
to the defendant and his family, or it appears that he has no goods 
whereon to levy a distress, then, instead of the words between the 
asterisks * * say, “ inasmuch as it is now made to appear to
me that the issuing of a warrant of distress in this behalf would 
be ruinous to the said A. B. and his family," (or, “ that the said 
A. B. has no goods or chattels whereon to levy the said sums 
by distress”).

ZZ— (Section 8B9.)

ORDER FOR PAYMENT OF MONEY, AND IN DEFAULT OF 
PAYMENT IMPRISONMENT.

Canada,
Province of 
County of

Be it remembered that on 
before the undersigned, 
for the said county of

, complaint was made 
, a justice of the peace in and 

, for that (stating the facts
entitling the complainant to the order, with the time and place whin 
and where they occtirred), and now on this day, to wit, on .
at the parties aforesaid appear before me the said
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Justice (or the said C. D. appears before me the said justice, 
but the said A. B. although duly called, does not appear by him
self, his counsel or attorney, and it is now satisfactorily proved 
to me upon oath that the said A. B. was duly served with the 
summons in this behalf, which required him to be and appear 
here this day before me, or such justice or justices of the peace 
for the said county, as should now be here, to answer to the 
said complaint, and to be further dealt with according to law), 
and now having heard the matter of the said complaint, I do 
adjudge the said A. B. to pay to the said C. D. the sum of 

forthwith (or on or before next, or an the
.let or law require*), and also to pay to the said C. D. the sum of 

for his costs in this behalf; and it the said several sums 
are not paid forthwith (or on or before next), then I
adjudge the said A. B. to be imprisoned in the common Jail of 
the said county at , in the said county of ,
(there to be kept at hard labour (if the Act or law authorizes,thin) 
for the term of unless the said several sums (and costs
and charges of commitment and conveying the said A. B. to the 
said common jail) are sooner paid.

Given under my hand and seal, this day of ,
in the year , at , in the county aforesaid.

J. S. [SEAL.]
J. /*. (Name of county.)

AAA—(Section 859.)

ORDER FOR ANY OTHER MATTER WHERE THE DISOBEY
ING OF IT IS PUNISHABLE WITH IMPRISONMENT.

Canada,
Province of 
County of

Be it remembered that on , complaint was made
before the undersigned, , a justice of the peace in and
for the said county of , for that (stating the farts
entitling the complainant to the order, with the time anel place where 
and when they occurred) ; and now on this day, to wit, on ,
at , the parties aforesaid appear before me the said
justice (or the said C. D. appears before me the said justice, but 
the said A. B., although duly called, does not appear by himself, 
his counsel or attorney, and It is now satisfactorily proved to 
me, upon oath, that the said A. B. was duly served with the 
summons in this behalf, which required him to be and appear 
here this day before me, or such justice or Justices of the peace
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for the said county, as should row be here to answer to the 
said complaint and to be further dealt with according to law; 
and now having heard the matter of the said complaint, I lo 
adjudge the said A. B. to (here .state the matter required to he done), 
and if, upon a copy of the minute of this order being served 
upon the said A. B.. either personally or by leaving the samp 
for him at his last or most usual place of abode, he neglects or 
rt'fuses to obey the same, in that case I adjudge the said A. B., 
for such his disobedience, to be imprisoned in the common jail 
of the said county, at , in the said county of ,
(there to be kept at hard labour, if the statute authorizes this), 
for the term of unless the said order is sooner obeyed,
and I do also adjudge the said A. B. to pay to the said G. D. the 
sum of for his costs in this behalf, and if the said
sum for costs is not paid forthwith (or on or before next). 
I order the same to be levied by distress and sale of the goods 
and chattels of the said A. B. and in default of sufficient distress 
in that behalf I adjudge the said A. B. to be imprisoned in the 
said common jail (there to be kept at hard labour) for the 
space of , to commence at and from the termination of
his imprisonment aforesaid, unless the said sum for costs is 
sooner paid.

Given under my hand and seal, this day of ,
in the year , at , in the county aforesaid.

J. S. [seal.]
J. P. (Name of county.)

BBB —(Section 862.)

FORM OF ORDER OF DISMISSAL OF AN INFORMATION OR 
COMPLAINT.

Canada
Province of ,
County of

Be it remembered that on . information was laid (or
complaint was made) before the undersigned, a justice
of the peace in and for the said county of , for that

(etc., as in the summons of the defendant) and now at 
this day, to wit, on , at , (if at any adjournment
insert here: “to which day the hearing of this case was duly 
adjourned, of which the said C. D. had due notice,”) both the 
said parties appear before me in order that I should hear and 
determine the said information (or complaint) or the said A. B. 
appears before me, but the said C. D., although duly called, does
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not appear;) (whereupon the matter of the said information (or 
complaint) being by me duly considered, it manifestly appears 
to me that the said information (or complaint) is not proved, 
and] (if the in formant or complainant does not apprit r, these words 
map he omitted,) I do therefore dismiss the same, and do adjudge 
that the said C. D. do pay to the said A. B. the sum of ,
for his costs incurred by him in defence in his behalf; and if 
the said sum for costs is not paid forthwith (or on or before 

), I order that the same be levied by distress 
and sale of the goods and chattels of the saJd C. D., and in default 
of sufficient distress in that behalf, I adjudge the said C. D. to 
be imprisoned in the common jail of the said county of ,
at , in the said county of (and there kept at
hard labour) for the term of , unless the said sum for
costs, and all costs and charges of the said distress (and of the 
commitment and conveying of the said C. D. to the said common 
jail) are sooner paid.

Given under my hand and seal, this day of , in
the year , at , in the county aforesaid.

J. S. [SEAL.]

J. P. (Name of count p.)

CCC— (Section 862.)
FORM OF CERTIFICATE OF DISMISSAL.

Canada,
Province of 
County of

I hereby certify that an information (or complaint) preferred 
by C. D. against A. B. for that (etc., as in the summons) was this 
day considered by me, a justice of the peace in and for the said 
county of , and was by me dismissed (with costs).

Dated at , this day of , in the year
J. S.

J. P. (Name of countp.)

DDD— (Section 872.)
WARRANT OF DISTRESS. UPON A CONVICTION FOR A 

PENALTY.
Canada,

Province of ,
County of
To all or any of the constables and other peace officers in the 

said county of
Whereas A. B., late of , (labourer), was on this

day (or on last past) duly convicted before . a
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justice of the peace, in and for the said county of , for
that (stating the offence, us in the conviction), and it was thereby 
adjudged that the said A. B. should for such his offence, forfait 
and pay (etc., as in the conviction), and should also pay to the said 
C. D. the sum of , for his costs in that behalf; and it
was thereby ordered that if the said several sums were not paid 
(forthwith) the same should be levied by distress and sale of 
the goods and chattels of the said A. B., and it was thereby also 
adjudged that the said A. B., in default of sufficient distress, 
should be imprisoned in the common jail of the said county, at 

, in the said county of (and there kept at hard
labour) for the space of , unless the said several sums
and all costs and charges of the said distress, and of the com
mitment and conveying of the said A. B. to the said common 
jail were sooner paid; *And whereas the said A. B., being so con
victed as aforesaid, and being (now) required to pay the said 
sums of and , has not paid the same, or any part
thereof, but therein has made default: These are, therefore, 
to command you, in His Majesty’s name forthwith to make dis
tress of the goods and chattels of the said A. B.; and if within 

days next after the making of such distress, the said 
sums, together with the reasonable charges of taking and keep
ing the distress, are not paid, then to sell the said goods 
and chattels so by you distrained, and to pay the money arising 
from such sale unto me, the convicting justice (or one of the 
convicting justices), that I may pay and apply the same as by 
law directed, and may render the overplus, if any, on demand, 
to the said A. B.; and if no such distress is found, then to certlty 
the same unto me, that such further proceedings may be had 
thereon as to law appertain.

Given under my hand and seal, this day of , in
the year , at , in the county aforesaid.

J. S. [seal.]
J. P. (Name of count!/.)

EBE—(Section 872.)
WARRANT OF DISTRESS UPON AN ORDER FOR THE PAY

MENT OF M.ONEY.
Canada, |

Province of , j-
County of . )
To all or any of the peace officers in the said county of

Whereas on , last past, a complaint was made
before , a justice of the peace in and for the said county,
for that (etc., as in the order), and afterwards, to wit, on 
at , the said parties appeared before (as in
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the order), and thereupon the matter of the said complaint hav
ing been considered, the said A. B. was adjudged to pay to the 
said C. D. the sum of , on or before then
next, and also to pay to the said C. D. the sum of , for
his costs in that behalf; and it was ordered that if the said 
several sums were not paid on or before the said then
next, the same should be levied by distress and sale of the goods 
and chattels of the said A. B.; and it was adjudged that in 
default of sufficient distress in that behalf, the said A. B. should 
be imprisoned in the common jail of the said county, at ,
in the said county of (and there kept at hard labour)
for the term of , unless the said several sums and all
costs and charges of the distress (and of the commitment and 
conveying of the said A. B. to the said common jail) were sooner 
paid; *And whereas the time in and by the said order appointed 
for the payment of the said several sums of , and
has elapsed, but the said A. B. has not paid the same, or any 
part thereof, but therein has made default: These are, there
fore, to command you, in His Majesty’s name, forthwith to 
make distress, of the goods and chattels of the said A. B. ; and if 
within the space of days after the making of such distress,
the said last mentioned sums, together with the reasonable 
charges of taking and keeping the saiid distress, are not paid, 
then to sell the said goods and chattels so by you distrained, 
and to pay the money arising from such sale unto me (or some 
other of the convicting justices, as the case may he), that 1 (or he) 
may pay or apply the same as by law directed, and may render 
the overplus, If any, on demand to the said A. B.; and if no 
such distress can be found, then to certify the same unto me, 
to the end that such proceedings may be had therein, as to law 
appertain.

Given under my hand and seal, this day of ,
in the year , at , in the county aforesaid.

J. S. [SEAL.]
J. P. (Name of county.)

FFF—(Section 872.)
WARRANT OF COMMITMENT UPON A CONVICTION FOR A 

PENALTY IN THE FIRST INSTANCE.
Canada,

Province of - ,
County of
To all or any of the constables and other peace officers in the 

said county of , and to the keeper of the com
mon jail of the said county of , at in
the said county of
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Whereas A. B. late of , (labourer), was on this day
convicted before the undersigned , a justice of the peace
in and for the said county, for that (stating the offence as in the 
conviction), and it was thereby adjudged that the said A. H., 
for his offence, should forfeit and pay the sum of 
(etc., as in the conviction), and should pay to the said C. D. the 
sum of , for his costs in that behalf; and it was thereby
further adjudged that if the said several sums were not paid 
(forthwith) the said A. B. should be imprisoned in the common 
jail of the county, at , in the said county of
(and there kept at hard labour) for the term of , unless
the said several sums (and the costs and charges of conveying 
the said A. B. to the said common jail) were sooner paid; and 
whereas the time in and by the said conviction appointed for 
the payment of the said several sums has elapsed, but the said 
A. B. has not pa[d the same, or any part thereof, but therein 
has made default: These are, therefore, to command you, the 
said peace officers, or any of you, to take the said A. B., and 
him safely to convey to the common jail at aforesaid,
and there to deliver him to the said keeper thereof, together 
with this precept: And I do hereby command you, the said 
keeper of the said common jail, to receive the said A. B. into 
your custody in the said common jail, there to imprison him (and 
keep him at hard labour) for the term of , unless
the said several sums (and costs and charges of carrying him 
to the said common jail, amounting to the further sum of ), 
are sooner paid unto you, the said keeper: and for your so doing, 
this shall be your sufficient warrant.

Given under my hand and seal, this day of ,
in the year , at , in the county aforesaid.

J. S. [SEAL.]

J. P. (Naine of county.)

GOG—(Section 872.)
WARRANT OF COMMITMENT ON AN ORDER IN THE FIRdT 

INSTANCE.
Canada,

Province of 
County of
To all or any of the constables and other peace officers in the 

said county of , and to the keeper of the com
mon jail of the county of , at , in
the said county of

Whereas, on last past, complaint was made before
the undersigned, , a justice of the peace in and for
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the said county of , for that (etc., as in the order), and
afterwards, to wit, on the day of , at , A. B.
and C. D. appeared before me, the said justice (or as it is in the 
order), and thereupon having considered the matter of the com
plaint, I adjudged the said A. B. to pay the said C. D. the sum 
of , on or before the day of then
next, and also to pay to the said C. D. the sum of , for
his costs in that behalf; and I also thereby adjudged that it the 
said several sums were not paid on or before the day
of then next, the said A. B. should be imprisoned in
the common jail of the county of , at , in
the said county of (and there be kept at hard
labour) for the term of , unless the said several sums
(and the costs and charges of conveying the said A. B. to the said 
common jail, (as the case may he) were sooner paid; And whereas 
the time in and by the said order appointed for the payment 
of the said several sums of money has elapsed, but the said A. B. 
has not paid the same, or any part thereof, but therein has made 
default: These are, therefore, to command you, the said peace 
officers, or any of you, to take the said A. B. and him safely to 
convey to the said common jail, at aforesaid, and there
to deliver him to the keeper thereof, together with this precept: 
And I do hereby command you, the said keeper of the said com
mon jail, to receive the said A. B. into your custody in the said 
common jail, there to imprison him (and keep him at hard 
labour) for the term of unless the said several sums
(and the costs and charges of conveying him to the said common 
jail, amounting to the further sum of ), are sooner paid
unto you the said keeper; and for your so doing, this shall be 
your sufficient warrant.

Given under my hand and seal, this day of ,
in the year , at , in the county aforesaid.

J. 8. [SEAL.]
J. P. (Name of county.)

HHH—(Section 874.)
ENDORSEMENT IN BACKING A WARRANT OF DISTRESS. 

Canada,
Province of ,
County of

Whereas proof upon oath has this day been made before me 
, a justice of the peace in and for the said county, that 

the name of J. S. to the within warrant subscribed is of the 
handwriting of the justice of the peace within mentioned, I do
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therefore authorize W. T., who brings me this warrant, and .ill 
other persons to whom this warrant was originally directed, or 
by whom the same may be lawfully executed, and also all peace 
officers in the said county of , to execute the same
within the said county.

Given under my hand, this day of , one
thousand nine hundred and

J. l\ (Name of county.)

Ill—(Section 872.)

CONSTABLE S RETURN TO A WARRANT OF DISTRESS.

I, W. T., constable, of , In the county of
hereby certify to J. S., Esquire, a justice of the peace in and 
for the county of , that by virtue of this warrant I have
made diligent search for the goods and chattels of the within 
mentioned A. B., and that I can find no sufficient gotads or chat
tels of the said A. B. whereon to levy the sums within men
tioned.

Witness my hand, this day of , one thousand
nine hundred and

W. T.

JJJ—(Section 872.)

WARRANT OF COMMITMENT FOR WANT OF DISTRESS.

Canada, 'l
Province of , V
County of . J

To all or any of the constables and other peace officers in the 
county of , and to the keeper of the common
jail of the said county of , at , In
the said county.

Whereas (etc., as in either of the foregoing distress warrants, 
DDD or EEE, to the asterisk,* and then thus): And whereas, 
afterwards on the day of , In the year aforesaid.
I, the said justice», issued a warrant to all or any of the peace 
officers of the county of , , commanding them or
any of them to levy the said sums of * * * and by
distress and sale of the goods and chattels of the said A. B ;
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And whereas it appears to me, as well by the return of the said 
warrant of distress, by the peace officer who had the execution 
of the same, as otherwise, that the said peace officer has made 
diligent search for the goods and chattels of the said A. B., but 
that no sufficient distress whereon to levy the sums above men
tioned could be found: These are, therefore, to command you, 
the said peace officers, or any one of you, to take the said A. B., 
and him safely to convey to the common jail at , afore
said, and there deliver him to the said keeper, together with this 
precept: And I do hereby command you, the said keeper of the 
said common jail, to receive the said A. B. into your custody, 
in the said common jail, there to imprison him (and keep him 
at hard labour) for the term of , unless the said several
sums, and all the costs and charges of the said distress (and of 
the commitment and conveying of the said A. B. to the said 
common jail) amounting to the further sum of , are
sooner paid unto you, the said keeper: and for so doing this 
shall be your sufficient warrant.

Given under my hand and seal, this day of , in
the year , at , in the county aforesaid.

J. S. fSEAL.]

J. P. (Name of count 11.)

KKK—(flection 873.)

WARRANT OF DISTRESS FOR COSTS UPON AN ORDER FOR 
DISMISSAL OF AN INFORMATION OR COMPLAINT.

Canada,
Province of 
County of

To all or any of the constables and other peace officers in the
said county of

last past, information was laid (or 
i , a justice of the peace in

, for that (.etc., as in the order

Whereas on
complaint was made) before 
and for the said county of
of dismissal) and afterwards, to wit, on , at ,
both parties appearing before , in order that (I) should

, at

hear and determine the same, and the several proofs adduced to 
(me) in that behalf, being by (me) duly heard and considered, 
and It manifestly appearing to (me) that the said information 
(or complaint) was not proved, (I) therefore dismissed the same 
and adjudged that the said C. D. should pay to the said A. B. 
the sum of , for his costs incurred by him in his defence
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in that behalf; and (I) ordered that if the said sum for costs 
was not paid (forthwith) the same should be levied on the goods 
and chattels of the said C. D., and (I) adjudged that in default 
of sufficient distress in that behalf the said C. D. should be 
imprisoned in the common jail of the said county of 
at , in the said county of (and there kept at
hard labour) for the space of , unless the said sum
for costs, and all costs and charges of the said distress, and 
of the commitment and conveying of the said A. B. to the said 
common jail, were sooner paid; *And whereas the said C. D. 
being now required to pay to the said A. B. the said sum for 
costs, has not paid the same, or any part thereof, but therein 
has made default: These are, therefore, to command you, in 
His Majesty's name, forthwith to make distress of the goods and 
chattels of the said C. D., and if within the term of days 
next after the making of such distress, the said last mentioned 
sum, together with the reasonable charges of taking and keep
ing the said distress, shall not be paid, then to sell the said 
goods and chattels so by you distrained, and to pay the money 
arising from such sale to (me), that (I) may pay and apply the 
same as by law directed, and may render the overplus (if any) 
on demand to the said C. D., and if no distress can be found, 
then to certify the same unto me (or to any other justice of the 
peace for the same county), that such proceedings may ibe had 
therein as to law appertain.

Given under my hand and seal, this day of
the year , at , in the county aforesaid.

J. S. [SEAL.]

J. P. (Name of county.)

LLL—(Section 873.)

WARRANT OF COMMITMENT FOR WANT OF DISTRESS.

Canada, 
Province of 
County of

To all or any of the constables and other peace officers in the 
said county of , and to the keeper o.' the common
Jail of the said county of , at . in
the said county of

Whereas (etc., an in form KKK to the asterisk,* ind then thus): 
And whereas afterwards, on the day of
in the year aforesaid, I, the said justice, issued a warrant to all 
nr any of the peace officers of the said county, commanding them,
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or any one of them, to levy the said sum of , for costs,
by distress and sale of the goods and chattels of the said C. D. : 
And whereas it appears to me, as well by the return to the said 
warrant of distress of the peace officer charged with the execu
tion of the same, as otherwise, that the said peace officer has 
made diligent search for the goods and chattels of the said C. D., 
but that no sufficient distress whereon to levy the sum above 
mentioned could be found: These are, therefore, to command 
you, the said peace officers, or any one of you, to take the said 
C. D., and him safely convey to the common jail of the said 
county, at aforesaid, and there deliver him to the keeper
thereof, together with this precept: And I hereby command you, 
the said keeper of the said common jail, to receive the said 
C. D. into your custody in the said common jail, there to imprison 
him (and keep him at hard labour) for the term of 
unless the said sum, and all the costs and charges of the said 
distress (and of the commitment and conveying of the said C. D. 
to the said common jail, amounting to the further sum of ),
are sooner paid unto you the said keeper; and for your so doing, 
this shpll be your sufficient warrant.

Given under my hand and seal, this day of , in
the year , at , in the county aforesaid.

J. S. [SEAL.]

J. P. (Name of count//.)

miM—(Section 878.)

CERTIFICATE OF NON-APPEARANCE TO BE ENDORSED 
ON THE DEFENDANT S RECOGNIZANCE.

I hereby certify that the said A. B. has not appeared at the 
time and place in the said condition mentioned, but therein has 
made default, by reason whereof the within written recognizance 
is forfeited.

J. S. [SEAL.]
J. P. (Name of county.)

NNN —(Section 880.)

NOTICE OF APPEAL AGAINST A CONVICTION OR ORDER.

To C. D., of , and (the names and additions of
the parties to ichom the notice of appeal is required to he 
given).

Take notice, that I, the undersigned, A. B. of , intend
to enter and prosecute an appeal at the next general sessions of
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the peace (or other court, as the case may be), to be holden at 
, in and for the county of , against a certain

conviction (or order) bearing date on or about the day
of , instant, and made by (you) J. S., Esquire, a justice
of the peace in and for the said county of , whereby I,
the said A. B. was convicted of having (or was ordered) to pay 

, (here state the offence as in the conviction, information, 
or summons, or the amount adjudged to be paid, as in the order, as 
correctly as possible.

Dated at , this day of , one thousand
nine hundred and

A. B.

Memorandum.—// this notice is given by several defendants, or by 
an attorney, it may he adapted to tile case.

\

OOO—(Section 880.)

FORM OF RECOGNIZANCE TO TRY THE APPEAL.

Canada, )
Province of , r
County of . )

Be it remembered that on , A. B., of ,
(labourer), and L. M., of (grocer), and N. 0., of ,
(yeoman), personally came before the undersigned, a justice of 
the peace in and for the said county of , and severally
acknowledged themselves to owe to our Sovereign Lord the 
King the several sums following, that is to say, the said A. B. 
the sum of , and the said L. M. and N. O. the sum
of , each, of good and lawful money of Canada, to be
made and levied of their several goods and chattels, lands and 
tenements respectively, to the use of our said Lord the King, 
his heirs and successors, if he the said A. B. falls in the condi
tion endorsed (or hereunder written).

Taken and acknowledged the day and year first above men
tioned at , before me.

J. P. (Name of county.)

The condition of the within (or the above) written recog
nizance is such that if the said A. B. personally appears at the 
(next) general sessions of the peace (or other court discharging the 
functions of the court of general sessions, as the case may be), to be 
holden at , on the day of , next, in
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and for the said county of , and tries an appeal against
a certain conviction, bearing date the day of ,
{instant), and made by (me) the said justice, whereby he, the 
said A. B., was convicted, for that he, the said A. B., did, on the 

day of , at , in the said county of ,
(here set out the offence as stated in the conviction) ; and also abides 
by the judgment of the court upon such appeal and pays such 
costs as are by the court awarded, then the said recognizance to 
be void, otherwise to remain in full force and virtue.

FORM OF NOTICE OF SUCH RECOGNIZANCE TO BE GIVEN 
TO THE APPELLANT AND HIS SURETIES.

Take notice, that you, A. B., are bound in the sum of , 
and you L. M. and N. O. in the sum of , each, that you
the said A. B. will personally appear at the next General Ses
sions of the Peace to be holden at , in and for the said
county of , and try and appeal against a conviction
(or order) dated the day of , (instant) whereby
you A. B. were convicted of (or ordered, etc.), (stating offence or 
the subject of the order shortly), and abide by the judgment of the 
court upon such appeal and pay such costs as are by the court 
awarded, and unless you the said A. B. personally appear and 
try such appeal and abide by such judgment and pay such costs 
accordingly, tho recognizance entered into by you will forthwith 
be levied on you, and each of you.

Dated at , this day of , one
thousand nine hundred and

PPP— (Section 898.)

CERTIFICATE OF CLERK OF THE PEACE THAT THE COSTS 
OF AN APPEAL ARE NOT PAID.

Office of the clerk of the peace for the county of

Title of the Appeal.

I hereby certify that a Court of General Sessions of the 
Peace, (or other court discharging the functions of the Court of 
General Sessions, as the case may be), holden at , in and
for the said county, on last past, an appeal by A. B.
against a conviction (or order) of J. S., Esquire, a justice of the 
peace in and for the said county, came on to be tried, and was 
there heard and determined, and the said Court of General Ses
sions (or other court, as the case may be) thereupon ordered that 
the said conviction (or order) should be confirmed (or quashed).
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and that the said (appellant) should pay to the said (respondent) 
the sum of , for his costs incurred by him in the said
appeal, and which sum was thereby ordered to be paid to the 
clerk of the peace for the said county, on or before the 
day of (instant), to be by him handed over to the said
(respondent), and I further certify that the said sum for costs 
has not, nor has any part thereof, been paid In obedience to the 
said order.

Dated at , this day of , one thousand
nine hundred and

G. H.
Clerk of the Peace.

QQQ —(.Section 898.)

WARRANT OF DISTRESS FOR COSTS OF AN APPEAL 
AGAINST A CONVICTION OR ORDER.

Canada, \
Province of
County of )

To all or any of the constables and other peace officers In the 
said county of

Whereas (etc., an in the warrants of distress, DDD or EEE, and 
to the end of the statement of the conviction or order, then thus): 
And whereas the said A. B. appealed to the Court of General 
Sessions of the Peace (or other court discharging the functions of 
the Court of General Sessions, as the case mag be), tor the said 
county, against the said conviction or order, in which appeal the 
said A. B. was the appellant, and the said C. D. (or J. S., Esquive, 
the justice of the peace who made the said conviction or order) 
was the respondent, and which said appeal came on to be tried 
and was heard and determined at the last General Sessions of the 
Peace (or other court, as the case mag be) for the said county, 
holden at , on ; and the said court thereupon
ordered that the said conviction (or order) should be confirmed 
(or quashed) and that the said (appellant) should pay to the 
said (respondent) the sum of , for his costs incurred
by him in the said appeal, which said sum was to be paid to 
the clerk of the peace for the said county, on or before the 
day of , one thousand nine hundred and
to be by him handed over to the said C. D.; and whereas the 
clerk of the peace of the said county has, on the day
of (instant), duly certified that the said sum for costs
has not been paid: *These are, therefore, to command you, in



SUMMARY CONVICTIONS. 385

His Majesty’s name, forthwith to make distress of the goods 
and chattels of the said A. B., and if, within the term of 
days next after the making of such distress, the said last men
tioned sum, together with the reasonable charges of taking and 
keeping the said distress, are not paid, then to sell the said 
goods and chattels so by you distrained, and to pay the money 
arising from such sale to the clerk of the peace for the said 
county of , that he may pay and apply the same as by
law directed; and if no such distress can be found, then to 
certify the same unto me, or any other justice of the peace for 
the same county, that such proceeding may be had therein as 
to law appertain.

Given under my hand and seal, this day of ,
in the year , at , In the county aforesaid.

O. K. [SEAL.]

J. P. (Name of county.)

RRR—(Section 898.)

WARRANT OF COMMITMENT FOR WANT OF DISTRESS IN 
THE LAST CASE.

Canada,
Province of 
County of
To all or any of the constables and other peace officers in the 

said county of
Whereas (etc., as in form QQQ, to the asterisk * and then thus) : 

And whereas, afterwards, on the day of , in
the year aforesaid, I, the undersigned, issued a warrant co all or 
any of the peace officers in the said county of , com
manding them, or any of them, to levy the said sum of ,
for costs, by distress and sale of the goods and chattels of the 
said A. B. And whereas it appears to me, as well by the return 
to the said warrant of distress of the peace officer who was 
charged with the execution of the same, as otherwise, that the 
said peace officer has made diligent search for the goods and 
chattels of the said A. B., but that no sufficient distress whereon 
to levy the said sum above mentioned could be found: These 
are, therefore, to command you, the said peace officer, or any 
one of you, to take the said A. B., and him safely to convey to 
the common jail of the said county of , at afore
said, and there deliver him to the said keeper thereof, together 
with this precept: And I do hereby command you, the said 

C.M.M. 26



386 magistrates’ manual.

keeper of the said common jail, to receive the said A. B. into 
your custody in the said common jail, there to imprison him 
(and keep him at hard labour) for the term of , unless
the said sum and all costs and charges of the said distress (and 
for the commitment and conveying of the said A. B. to the said 
common jail, amounting to the further sum of ),
are sooner paid unto you, the said keeper; and for so doing this 
shall be your sufficient warrant.

Given under my hand and seal, this day of ,
in the year , at , in the county aforesaid.

O. K. [SEAL.]
J. P. {Name of county.)

SSS—{Section 902.)

Return of convictions made by me (or us, as the case may 6e), 
during the quarter ending , 19 .

If not paid, why not, and general ob 
aervations if any.

J.8., Convicting Justice, 
or

J. S. and O. K., Convicting Justices {as the case may be).
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WWW—(Section 959.)

COMPLAINT BY THE PARTY THREATENED, FOR SURETIES 
FOR THE PEACE.

Canada,
Province of 
County of

The information (or complaint) of C. D., of , in
the said county of , (labourer), (if preferred by an
attorney or agent, gay—by D. E„ his duly authorized agent (or 
attorney, in this behalf), taken upon oath, before me, the under
signed, a justice of the peace, in and for the said county of 

, at , in the said county of , this
day of , in the year , who says that

A. B., of , in the said county, did, on the
day of (instant or last past), threaten the said C. D.
in the words or to the effect following, that is to say: (set th"m 
out, with the circumstances under which they were used); and that 
from the above and other threats used by the said A. B. towards 
the said C. D., he, the said C. D., is afraid that the said A. B. 
will do him some bodily injury, and therefore prays that the 
said A. B. may be required to find sufficient sureties to keep the 
peace and be of good behaviour towards him, the said C. D.; 
and the said C. D. also says that he does not make this com
plaint against nor require such sureties from the said A. B. 
from any malice or ill-will, but merely for the preservation of 
his person from injury.

XXX—(Section 959.)

FORM OF RECOGNIZANCE FOR THE SESSIONS.
i

Canada,
Province of 
County of

Be it remembered that on the day of , in
the year , A. B. of , (labourer), L. M. of
(grocer), and N. 0. of , (butcher) personally came before
(ms) the undersigned, (two) justices of the peace for the county 
of , and severally acknowledged themselves to owe to
our Lord the King the several sums following, that is to say: 
the said A. B. the sum of , and the said L. M. and N. 0.
the sum of , each, of good and lawful money of Canadi,
to be made and levied of their goods and chattels, lands and
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tenements respectively, to the use of our said Lord the King, 
his heirs and successors, if he, the said A. B. fails in the con
dition endorsed (or hereunder written).

Taken and acknowledged the day and year first above men
tioned, at , before us.

J. 8.
J. T.
J. P.'s (Name of county.)

The condition of the within (or above) written recognizance 
is such that if the within bound A. B. (of, &c.), ♦appears at the 
next Court of General Sessions of the Peace, (or other court dis
charging the functions of the Court of General Sessions), to be 
holden in and for the said county of , to do and
receive what is then and there enjoined him by the court, and 
in the meantime j* keeps the peace and is of good behaviour 
towards His Majesty and his liege people, and specially towards 
C. D. (of &c.) for the term of now next ensuing, then
the said recognizance to be void, otherwise to stand in full force 
and virtue.

The words between the asterisks'** to be used only where the principal is required 
to appear at the sessions or such other court.

YYY—(Section 959.)

FORM OF COMMITMENT IN DEFAULT OF SURETIES.

Canada, )
Province of , r
County of

To all or any of the other peace officers in the county of
and to the keeper of the common jail of the said county, 
at , In the said county,

whereas on the day of (instant), complaint
on oath was made before the undersigned (or J. L., Esquire), a 
justice of the peace in and for the said county of ,
by C. D., of , in the said county, (labourer), that A. B.,
of (&c.), on the day of , at
aforesaid, did threaten (Ac., follow to the end of complaint, as in 
form above, in the past tense, then): And whereas the said A. B. 
was this day brought and appeared before me, the said justice, 
(or J. L., Esquire), a justice of the peace in and for the said 
county of ), to answer unto the said complaint; and
having been required by me to enter into his own recognizance 
in the sum of , with two sufficient sureties in the sum
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of each, * as well for his appearance at the next
General Sessions of the Peace (or other court discharging 
the functions of the Court of General Sessions, or as the case may ttc), 
to be held in and for the said county of , to do what
shall be then and there enjoined him by the court, as also in the 
meantime * to keep the peace and be of good behaviour towards 
His Majesty and his liege people, and especially towards the 
said C. D., has refused and neglected, and still refuses and 
neglects, to find such sureties: These are, therefore, to command 
you, and each of you, to take the said A. B., and him safely 
tc convey to the (common jail) at aforesaid, and
there to deliver him to the keeper thereof, together with this 
precept: And I do hereby command you, the said keeper of the 
said (common jail), to receive the said A. B. into your custody 
in the said (common jail), there to imprison him until the said 
next General Sessions of the Peace (or the next term or sitting of 
the said court discharging the functions of the Court of General 
Sessions, or as the case may he), unless he, in the meantime, finds 
sufficient sureties as well for his appearance at the said Sessions 
(or court) as in the meantime to keep the peace as aforesaid.

Given under my hand and seal, this day of ,
in the year , at , in the county aforesaid.

J. S. [SEAL.]

J. P. (Name of county).
The words between the asterisks ** to be used when the recognizance ie to be so 

conditioned.

SUPPLEMENTARY FORMS NOT IN THE ACT.

INFORMATION AGAINST AN ACCESSORY AFTER TI1E 
FACT.

Proceed as in (C.) ante, p. 340, and after describing the offence 
of the principal, state thus:— And that C. S4, of, etc., well knowing 
the said A. B. to have committed the offence aforesaid, after
wards, to wit, on the day of instant, at
the of aforesaid, did receive, comfort and
assist the said A. B.

THE LIKE WITHOUT THE PRINCIPAL OR WHERE THE 
PRINCIPAL IS UNKNOWN.

Proceed as in (C.) ante, p. 340, to the statement of the offence, 
then thus:—That one A. B., of, etc., (or some person or persons
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whose name or names is or are unknown), on the day
of at the of etc., did (describe the
offence of the principal), and that E. S., of well knowing
the said A. B. (or person unknown) to have committed the 
offence aforesaid, afterwards, to wit, on the day
of at the of aforesaid,
did receive, comfort and assist the said A. B. (or person un
known).

DEPOSITION OF THE CONSTABLE OF THE SERVICE OF 
THE SUMMONS.

Canada, \
Province of 

District (or County,
United Counties, or ( 
as the case map be), I 
of )

The deposition of J N., constable of the of C., In
the said (county), taken upon oath before me the undersigned, 
one of His Majesty’s justices of the peace for the said (county) 
of C., at N., in the same (county), this day of

19 , who saith that he served A. B., mentioned
in the annexed (or within) summons, with the duplicate thereot, 
on the day of last personally (or “by
leaving the same with N. O., a grown person, at the said A. B. s 
usual or last place of abode at N., in the county of S.”).

Before me J. S.
J. N.

DEPOSITIONS OF THE WITNESSES ON THE REMAND DAY.
This will be on the like caption as the form (S) ante, p. 3b6, but 

the description of the offence need not be repeated.
The jurat will be as follows:—The above depositions of F. (}., 

etc., were taken and sworn before me at , on
the day of 19 , (and the depositions
of C. D., and E. F., taken on the day of
19 ,) (and the depositions of C. H. and L. M. taken on the

day of 19 ,) being at the same
time severally read over and resworn in the presence and hearing 
of the before-named prisoner.

| J. 8.
Where the same justice hears the further evidence on the remaud 

day, there would be no necessity for the former depositions to he 
re-sworn, and consequently no allusion to it in the jurat.
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If on the remand day there i8 a committal for trial by another 

justice without any additional evidence, place the following jurat:— 
“The foregoing depositions of C. D. and E. F. taken on, etc., (and 
the depositions of F. G., etc., taken on, etc.), were severally read 
over and re-sworn before me at , on the
day of 19 , In the presence and hearing of the
before-named prisoner.

J. L.

MEMORANDUM TO BE WRITTEN ON DOCUMENTS PRO
DUCED IN EVIDENCE.

This is the plan (or as the case may be) produced to me, the 
undersigned, (one) of His Majesty's justices of the peace for the 
(county) of , on the examination of A. B., charged
with arson, (forgery, etc.), and referred to in the examination of 
C. D. touching the said charge, taken before me this 
day of , 19 .

J. S.

NOTICE OF RECOGNIZANCE WHEN THERE IS A SURETY 
FOR A WITNESS.

See Code, s. 779.
Take notice, that you C. D., of etc, are bound in

the sum of to appear (or for the appearance of L. M.,
of, etc., a minor or the wife of J. M., of, etc., as the case may be) 
at the next court of general sessions of the peace (or Oyer and 
Terminer and general jail delivery) in and for the said (county) 
of , and then and there to (prosecute and) give evi
dence against A. B. for (stating the offence), and unless you (he) 
then appear (appears and prosecutes) and give evidence accord
ingly, the recognizance entered into by you will be forthwith 
levied on you.

Dated day of , 19 .
J. S. the justice of the peace for the said 

(county) of , before whom
the recognizance was entered into.

ORDER TO BRING UP ACCUSED BEFORE EXPIRATION OF 
REMAND.

To the keeper of the (common jail) at , in the said
(county) of
to wit* { whereas A- B- (hereinafter called the “accused” 

l was on the day of , com
mitted (by me) to your custody in the said (common jail) charged
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for that (etc., as in the warrant remanding the prisoner), and by 
the warrant in that behalf* you were commanded to have him 
At , on the day of , now next,
at o'clock in the forenoon, before such Justice or Justices
of the peace for the said (county), as might then be there, to 
answer further to the said charge, and to be further dealt with 
according to law.

(Or shortly, from the asterisk,* “ he was remanded to the 
day of next”) unless you should be other

wise ordered in the meantime:, and whereas it appears to me, 
the undersigned, one of His Majesty's justices of the peace in 
and for the said (county) of , (or me the said justica),
to be expedient the said accused should be further examined 
before the expiration of the said remand: These are therefore 
to order you in His Majesty’s name to bring and have the said 
accused at (etc.,*follow from the asterisk in the preceding form, 
supra, to the end).

COMPLAINT OF BAIL FOR A PERSON CHARGED WITH AN
INDICTABLE OFFENCE IN ORDER THAT HE 

MIGHT BE COMMITTED IN DISCHARGE OF 
THEIR RECOGNIZANCES.

Proceed as in the preceding form to the asterisk* altering it to 
two complaints if there be more than one surety, then thus: that 
they, the said C. D. and E. F„ were on the day of

now last past, severally and respectively bound 
by recognizance before J. P., Esquire, one of His Majesty’s 
justices of the peace for the said (county) of , in the
sum of each, upon condition that one A. B., of, etc.,
should appear at the next term of the Court of Queen’s Bench 
(crown side), for the district of , (or Court of Oyer
and Terminer and general Jail delivery, or Court of General Ses
sions of the Peace), to be holden in and for the (county) of 

, and there surrender himself into the custody of 
the keeper of the (common fail) there, and plead to such indict
ment as might be found against him by the grand jury for or in 
respect to the charge of (stating the charge shortly), and take 
his trial upon the same and not depart the said court without 
leave; and that these complainants have reason to suspect and 
believe and do verily suspect and believe, that the said A. B. is 
about to depart from this part of the country; and therefore they 
pray of me the said justice that I would issue my warrant of 
apprehension of the said A. B., in order that he may be surren
dered to prison in discharge of them his said ball.

Before me, J. P. C. D.
E. F.
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WARRANT TO APPREHEND THE PERSON CHARGED.

To all or any of the constables and other peace officers in the 
said district (or county, united counties, or as the case may 
be), of , and to C. D. and E. F., severally and
respectively.
To wit" / Whereas you the said C. D. and E. F., have 

] this day made complaint to me the undersigned, 
one of His Majesty’s justices of the peace in and for the said 
(county) of , that you the said C. D. and E. F., were,
etc, (as in the complaint, to the end): These are therefore to 
authorize you the mid C. D. and E. F., and also to command you 
the said (constable or other peace officer), in His Majesty’s name 
forthwith to apprehend the said A. B., and to bring him before 
me or some Justice or justices of the peace in and for the said 
(county), to the intent that he may be committed to the (common 
jail) in and for the said (county), until the next Court of Oyer 
and Terminer and general jail delivery (or Court of General 
Quarter Sessions of the Peace), to be holdcn in and for the said 
(county) of or, etc., as the case may be), unlees Be find
new and sufficient sureties to become bound for him in such 
recognizance as aforesaid.

Given under my hand and seal, this day of ,
in the year of our Lord , at , in the (county).
aforesaid.

J. S. [L.8.]

COMMITMENT OF THE PERSON CHARGED ON SURRENDER 
OF HIS BAIL AFTER APPREHENSION UNDER 

A WARRANT.

To all or any of the constables, or other peace officers in the 
district (or county, united counties, or as the case may be) 
of , and to the keeper of the common jail of
the district (or county, united counties, or, as the case may be) 
at , in the said district or county, etc.), of
To wit* / Whereas on the day of

t instant, complaint was made to me the under
signed (or J. S.) one of His Majesty’s justices of the
peace, in and for the said (county) of , by C. D. and
E. F., of, etc., that (as in the complaint, to the end), I (or the said 
justice) thereupon issued my warrant authorizing the said C. D; 
and E. F., and also commanding the said constables of ,
and all other peace officers in the said (county) of ,
in His Majesty’s name forthwith to apprehend the said A. B.
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and to bring him (follow to end of warrant, preceding form) ; and 
whereas the said A. B. hath been apprehended under and by 
virtue of the said warrant, and being now brought before me 
the said justice (or me the undersigned, one, etc.), and surren
dered by the said C. D. and E. F., his said sureties, in discharge 
of their said recognizances, I have required the said A. B. to 
find new and sufflcent sureties to become bound for him in sucn 
recognizance as aforesaid, but the said A. B. hath now refused 
so to do; These are therefore to command you the said con
stables (or other peace officers) in His Majesty’s name, forthwith 
to take and safely to convey the said A. B. to the said (common 
fail) at , in the said (county) and there deliver him
to the keeper thereof, together with this precept; and I hereby 
command you the said keeper to receive the said A. B. into your 
custody in the said (common fail), and him there safely to kejp 
until the next Court of Oyer and Terminer and general jail 
delivery (or Court of General Sessions of the Peace), to be holden 
in and for the said (county) of , unless in the mean
time the said A. B. shall find new and sufficient sureties to 
become bound for him in such recognizance as aforesaid.

Given, etc., (a* in the preceding form).

MINUTES OF PROCEEDINGS AT THE HEARING WITH 
ADJUDICATION.

A. against B.

day of , 19 , at before
The defendant appeared on a (irammf or summons), granted 

by charging him with assaulting and beating at L.,
on the 3rd instant, one C. Defendant, on being asked what he 
has to say, pleads not guilty, or complainant being sworn says:

E., of , being sworn, says, or complainant does not
appear and defendant attends with his witnesses.

Adjudication on dismissal. Dismissed with costs,
namely, to be paid (forthwith) or levied by distress,
or in default, imprisonment for fourteen days.
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SUMMARY OF THE CRIMINAL LAW OF CANADA.

ABANDONING CHILD.

(See child.)

ABDUCTION.

This offence is now governed by ss. 281-283 of the Code.
The statute applies whether the prisoner’s intention is 

to marry the woman himself or to assist any other person to 
do so. It is necessary under 282 (a), that the woman be pos
sessed of property.

Where the prisoner is charged with abduction “from 
motives of lucre,” it would be necessary to establish the 
motive, and to do this, some proof of knowledge or belief 
on his part that the woman had an interest in property 
would be necessary. B. v. Kaylor, 26 L. C. J. 36.

Verbal evidence that the woman has an interest in prop
erty generally is sufficient to sustain an indictment which 
seta out the particular interest which the woman possesses. 
But an indictment under (b) may be sustained without evi
dence of the prisoner’s knowledge that the woman was mi 
heiress, for the offence there is abduction with intent to 
marry or carnally know. Tb.

Under (i) the woman must be taken out of the posses
sion of her father, etc. This involves a taking and also a 
possession by the father. The expression “ taking out of the 
possession,” means taking the girl to some place where the 
person in whose charge she is cannot exercise control over 
her for some purpose inconsistent with the object of such 
control. A taking for a time only may amount to abduc
tion. If the consent of the person from whose possession
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the girl is taken is obtained by fraud, the taking is deemed to 
be against the will of such person. R. v. Prince, L. R. 8 
C. C. R. 154.

If the girl leaves without any inducement on the part 
of the defendant, and then goes to him, he is not within 
the statute. R. v. Olifier, 10 Cox C. C. 408.

There must be a taking away or allurement out of the 
possession of the father, and merely cohabiting with the 
girl after she has left does not constitute the offence. R. 
v. Miller, 13 Cox C. C. 179.

The offence is not within the statute if it does not 
appear that the prisoner knew or had reason to believe that 
the girl was under the lawful care or charge of her falher 
or mother, or any other person. R. v. Hibbert, L. R. 1 C. 
C. R. 184.

But a mere absence for a temporary purpose and with 
intention of returning, does not interrupt the possession of 
the father. R. v. Mycock, 18 Cox C. C. 88, following R. v. 
Olifier, 10 Cox C. C. 408.

Under (6) it is immaterial whether there be any corrupt 
motive, whether the girl consents, and whether the defend
ant be a male or female. R. v. Hawley, 1 F. & F. 648.

But it is not necessary to show a trespass or anything 
of that nature in the taking, other than the act of taking. 
R. v. Fraser, 8 Cox C. C. 436.

And if the parents have encouraged the girl in a low 
course of life, the case does not come within the statute. 
R. v. Primet, 1 F. & F. 50.

GIRL UNDER SIXTEEN.

The 383rd section of the Code relates to the abduction 
of a girl under the age of sixteen years.

An information under this section should show that 
the unmarried girl is under sixteen years of age, and is taken 
out of the possession and against the will of the father. 
Whittier v. Diblee, 15 N. B. R. 843.
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If the prisoner in Canada persuade the girl to leave 
her father in the United States and she come to Canada 
and voluntarily go with the prisoner, there is no taking 
out of the possession. B. v. Blythe, 4 B. C. B. 276.

The girl must be in the possession of her father or some 
person having the lawful care or charge of her, lb., but if 
such exist, the consent of the girl to go away, will not be a 
defence for the prisoner. A guardian is a person having the 
lawful care, etc., within the meaning of the statute, and 
it is not necessary to prove a strict guardianship. If the 
girl leave her guardian’s house for a particular purpose with 
his sanction, and with the intention of returning, she does 
not cease to be in his possession within the meaning of the 
statute. There must be proof of the age of the girl, but 
the girl herself and her father or mother are competent to 
prove this. A certificate is not necessary, at all events 
where the prisoner undertakes to establish that the girl was 
not baptized. B. v. Mondelet, 21 L. C. J. 154.

When a prisoner is charged with abducting a girl under 
sixteen, it is a sufficient defence if, at the moment of tak
ing her out of lawful custody he had reasonable cause to 
believe that she was of the age of eighteen, although he did 
not inquire of her age until after he had taken her out of 
custody, but before the abduction was complete. B. v. 
l’acker, 16 Cox C. C. 57.

But it is no defence that the defendant did not know 
her to be under sixteen, or might suppose from her appear
ance that she was older, or even that he believed that he 
knew she was over that age. B. v. Prince, L. B. 2 C. C. B. 154.

On a trial for taking an unmarried girl under the age 
of sixteen out of the possession of her guardian, evidence 
of cruel treatment of the girl by the guardian is inadmis
sible. Where a child was taken from motives of benevolence 
from a barn where she had sought refuge, the bam not being 
or. the property or premises of the guardian, and was then 
placed by the persons who had come to her relief in the
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charge of defendant, as secretary of a society for the pro
tection of women and children, it was held that the secre
tary was not guilty of taking out of the possession of the 
guardian. R. v. Hollis, 8 L. N. 229.

The prisoner was convicted for unlawfully taking an 
unmarried girl under the age of sixteen years out of the 
possession and against the will of her father. On the same 
day he was again tried and convicted under the R. 8 C. c. 
157, s. 3, Code, s. 181, for the seduction of the said girl, being 
previously of chaste character and between the ages of 
fourteen and sixteen years. It was held that the offences 
were several and distinct, and that a conviction on the first 
indictment did not preclude a conviction on the second one. 
R v. Smith, 19 O. R. 714.

ABORTION.

This offence is now governed by ss. 271, 272, 273 and 
274 of the Code. Section 271 is new and makes it an 
indictable offence to cause the death of any child which 
has not become a human being in such a manner that he 
would have been guilty of murder if such child had been 
born.

If A. procures poison and delivers it to B. both intend
ing that B. should take it for the purpose of procuring 
abortion, and B. afterwards take it with that intent in the 
absence of A., the latter may be convicted of causing it to 
be taken. R. v. Wilson, 1 Dears. & B. 127.

The prisoner had procured certain drugs and gave 
them to his wife with the intent that she should take them 
in order to procure abortion. She took them in his absence 
and died from the effects. The court held that though he 
was an accessory before the fact, he might be convicted of 
manslaughter. R. v. Taylor, 7 Cox C. C. 253. No diffi
culty would now arise under ss. 61 and 62 of the Code; see 
post, Accessories.

A “noxious thing * within these sections of the statute 
means a thing that will produce the effect mentioned in the
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statute, and although it is not shown what the drug admin
istered was, yet if it produces a miscarriage, that will be 
sufficient evidence of its being a “ noxious thing ” within 
the statute. R. v. Hollis, 12 Cox C. C. 463.

A thing may be noxious within the statute if, when 
taken in a large quantity it proves injurious, although when 
taken in a small quantity it is beneficial.

Supplying a noxious thing to a woman with intent that 
it be used to procure abortion is an indictable offence, 
although the woman for whom it was intended was not 
pregnant. R. v. Titley, 14 Cox C. C. 602.

ACCESSORIES.
Every one is a party to and guilty of an offence who—
(а) Actually commits it; or
(б) Does or omits an act for the purpose of aiding any 

person to commit the offence; or
(c) Abets any person in commission of the offence ; or
(d) Counsels or procures any person to commit the 

offence.
If several persons form a common intention to prose

cute any unlawful purpose, and to assist each other therein, 
each of them is a party to every offence committed by any 
one of them in the prosecution of such common purpose, 
the commission of which offence was, or ought to have been 
known to be a probable consequence of the prosecution of 
such common purpose. Code, s. 61.

Section 62 of the Code provides that every one who 
counsels or procures another to be a party to an offence of 
which that other is afterwards guilty is a party to that 
offence, although it may be committed in a way different 
from that which was counselled or suggested.

Every one who counsels or procures another to be a 
party to an offence is a party to every offence which that 
other commits in consequence of such counselling or pro
curing, and which the person counselling or procuring



400 magistrates' manual.

knew, or ought to have known, to be likely to be committed 
in consequence of such counselling or procuring.

An accessory after the fact to an offence is one who 
receives, comforts or assists any one who has been a party to 
such offence in order to enable him to escape, knowing him 
to have been a party thereto.

No married person whose husband or wife has been a 
party to an offence shall become an accessory after the fact 
thereto by receiving, comforting or assisting the other of 
them, and no married woman whose husband has been a 
party to an offence shall become an accessory after the fact 
thereto, by receiving, comforting or assisting in his pres
ence and by his authority any other person who has been a 
party to such offence in order to enable her husband or such 
other person to escape. Code, s. 63.

See, as to accessories after the fact, sections 67, 235, 
631 and 632.

Under section 842 of the Code, in the case of any 
offence punishable on summary conviction, aiders and abet
tors may be proceeded against either in the territorial divi
sion or place where the principal offender may be convicted, 
or in that in which the offence of aiding and abetting was 
committed; and under section 627 every accessory after the 
fact may be indicted, whether the principal offender has or 
has not been indicted or convicted, or is or is not amenable 
to justice.

Sections 61 and 62 of the Code make those guilty of a 
substantive offence, who would heretofore have been acces
sories before the fact. And the fact of the presence or 
absence of the party at the time of the commission of the 
offence seems to be immaterial. A person who counsels or 
procures the doing of a criminal act incurs the same guilt 
as the one who actually commits it.

PRINCIPALS IN FIRST AND SECOND DEGREE.

There seems now no distinction between principals in 
the first and second degree or accessories before the fact.
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The general definition of a principal in the first degree 
je one who ia the actor or actual perpetrator of the crime. 
Principals in the second degree are those who were present 
aiding and abetting the commission of the crime. To con
stitute an aider or abettor the party must, under the former 
law, have been actually present, aiding or in some way 
assisting in the commission of the offence or constructively 
present for the same purpose, that is in such a convenient 
situation as readily to come to the assistance of the others, 
and with the intention of doing so should occasion require. 
R. v, Curtley, 27 U. C. B. 617. This presence seems no 
longer necessary.

COMMON UNLAWFUL PUBPOSE.

On the general principle that a person is liable for what 
is done under his presumed authority, see B. v. King, 20 
C. P. 248, where there is a combination to effect some un
lawful purpose each person is liable for every act of any of 
the others in prosecution of the common design. 71., and 
see B. v. Slavin, 17 C. P. 205. A criminal act, committed 
by one person in prosecution of a common unlawful pur
pose, is the act of all, but where the original purpose is 
lawful, the person committing the act will alone be liable. 
A person authorizing the commission of a crime ia liable for 
the act of his agent in the execution of hie authority. The 
agent is also liable for the unlawful act, although he may 
have the express or implied authority of his principal for 
its commission. See B. v. Brewster, 8 C. P. 208.

FELONY OB MISDEMEANOUR.
Formerly it was only in felonies that there could be 

accessories, for in misdemeanours all were principals. See 
R. v. Tisdale, 20 U. C. R. 272, 3; R. v. Campbell, 18 U. C. 
R. 417; R. v. Benjamin, 4 C. P. 189; and those, therefore, 
who would be accessories in felonies were principals in mis
demeanours. But the Code, s. 535, now abolishes the dis
tinction between felony and misdemeanour. And as wc 

0.11.11. 26
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have already seen, se. 61 and 62 make every one who for
merly would have been accessory before the fact a principal 
offender. See B. v. Hughes, 8 Cox C. C. 278.

• ACCESSORIES.

Ordinarily there could be no accessories before the fact 
in manslaughter, for the offence is sudden and unpremedi
tated, but there may be accessories after the fact.

Knowledge that a person intends to commit a crime 
and conduct connected with, and influenced by, such know
ledge, is not enough to make the person, who possesses such 
knowledge or so conducts himself, a party to and guilty of 
such crime, unless he does something to encourage its com
mission actively. Thus, B. and C. agree to fight a prize 
fight for a sum of money. A., knowing their intention, acts 
as stakeholder. B. and C. fight, and C. is killed. A. is not 
present at the fight and has no concern with it, except 
being stakeholder, and he cannot be found guilty of the 
manslaughter of C. B. v. Taylor, L. B. 2 C. C. B. 147. In 
treason, however, the case is different. See Code, s. 67 (6).

If a procurer countermands the execution of the crime 
before it is executed, he ceases to be liable, if the principal 
had notice of the countermand before the execution of the 
crime, but not otherwise.

Every one is an accessory after the fact to an offence, 
who knowing the same to have been committed by another, 
receives, comforts, or assists him, in order to enable him 
to escape from punishment or rescues him from an arrest 
for the offence, or having him in custody for the same inten
tionally and voluntarily suffers him to escape, or opposes 
his apprehension. See Code, s. 63.

A person charged as accessory to murder may be con
victed as accessory to manslaughter, if the principal is 
acquitted of the murder and found guilty of manslaughter. 
Where the principals commit a joint crime, the person har
bouring them is guilty of a separate offence for each person 
whom he harbours. R. v. Richards, 2 Q. B. D. 311.
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In relation to the offences mentioned in ss. 376, 377 
and 378 of the Code, the person by whom such thing ia 
actually done, or who connives at the doing thereof, is guilty 
of the offence, and not any other person. Ib. s. 379.

ACCOMPLICE.

A justice has no power to make a promise of pardon, 
and it is his duty to commit an accomplice for trial, not
withstanding it is intended that he should give evidence for 
the prosecution.

If a committal takes place on the evidence of xn 
accomplice, the latter should also be committed, and not 
allowed to go on bail, because he is so likely to abscond. R. 
v. Heardmore, 7 C. & P. 497.

The application for the accomplice to be a witness is 
usually made to the court before the indictment is sent to 
the grand jury.

Where the evidence was too weak to justify a com
mitment, independent of the testimony of the accomplice, 
the proper course seems to be to take the deposition of thé 
accomplice in the usual way, cautioning him at the same 
time that he is not bound to say anything which, may crimi
nate himself. In this case the accomplice would be bound 
over as a witness, and the circumstances explained to the 
judge before the indictment against the prisoner is pre
sented to the grand jury. Stone, 33rd ed., 94-$.

ACTIONS AGAINST PERSONS ADMINISTERING THE 
CRIMINAL LAW.

Every action and prosecution against any person for 
anything purporting to be done in pursuance of any Act of 
the Parliament of Canada relating to criminal law, shall, 
unless otherwise provided, be laid and tried in the district, 
county or other judicial division, where the act was com
mitted, and not elsewhere, and shall not be commenced 
except within six months next after the act committed. R. 
S. C. c. 185, s. 1. Code, s. 975.
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Notice in writing of such action and of the cause 
thereof, shall be given to the defendant one month at least 
before the commencement of the action. H. 8. C. c. 185, s. 
8. Code, s. 976.

In any such action the defendant may plead the gen
eral issue, and give the provisions of this title and the 
special matter in evidence at any trial had thereupon. B. 
S. C. c. 185, s. 8. Code, s. 977.

No plaintiff shall recover in any such action if tender 
of sufficient amends is made before such action brought, or 
if a sufficient sum of money is paid into court by or on 
behalf of the Refendant after such action brought. B. S. 
C. c. 186, s. 4. Code, s. 978.

As to costs, see s. 979. Section 980 saves other remedies.

MALICE AND WANT OF PROBABLE CAUSE.

The B. S. 0. c. 88, protects justices of the peace and 
others from vexatious actions. Section 1. of the Act pro
vides that in case an action is brought against any justice 
of the peace for any act done by him in the execution of 
his duty as such justice, with respect to any matter within 
his jurisdiction, it shall be expressly alleged in the state
ment of claim that the act was done maliciously and without 
reasonable and probable cause.

When the justice has jurisdiction over the subject 
matter of complaint and over the person of the party, an 
action of trespass will not lie against the justice unless there 
is malice or want of reasonable and probable cause. Hallett 
v. Wilmot, 40 U. C. R. 263; Birciji v. Perkins, 15 N. B. R. 
387; Parker v. Etter, 33 N. S. R. 52; but if the matter was 
one in which the magistrate had no jurisdiction at all, then 
he is a trespasser. West v. Smallwood, 3 M. & W. 418.

Whenever there is an arrest, and it can be said there 
was no jurisdiction, trespass is the proper form of action. 
See Hunt v. McArthur, 24 U. C. R. 254. Whenever it can 
be said that there was jurisdiction, the remedy is an action
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on the case as for a tort, and it must be expressly alleged 
and proved that the act was done maliciously and without 
reasonable or probable cause. Caudle v. Seymour, 1 Q. B. 
889; Appleton v. Lepper, 20 C. P. 138; Crawford v. Beattie, 
39 U. C. R. 13; Stoness v. Lake, 40 U. C. R. 326; see also 
Gordon v. Denison, 24 0. R. 576, 22 A. R. 315; Grimes v. 
Miller, 23 A. R. 764.

When a magistrate has jurisdiction he never can be 
made liable in an action of trespass for an irregularity in 
procedure, mistake of law or erroneous conclusion from facts. 
Mills v. Collett, 6 Bing. 85; 31 R. R. 355; Sprung v. Ander
son, 23 C. P. 152; Col. Bk. of A. v. Willan, L. R. 5 P. C. 
App.417. See also Dobbyn v. Decow, 25 C. P. 18; Gardner 
v. Burwell, Taylor, 189.

When a justice acts within his jurisdiction and without 
malice, he is free from damages. Cartier v. Burland, 3 
Revue Critique, 475.

If the justice act without jurisdiction, or in excess of 
it, he is liable whether his acts are judicial or ministerial. 
A mere irregularity or erroneous judgment will not be an 
excess of jurisdiction. There must be an act done which 
there is no jurisdiction to do. Parker v. Etter, 33 N. S. R. 52.

After a conviction by a magistrate is quashed, an action 
on the case will not lie against him unless the acts com
plained of be proved to have been committed by him without 
any reasonable or probable cause and maliciously, and the 
question of malice must be left to the jury. Burney v. Gor
ham, 1 C. P. 358.

One A. went before the defendants, two justices, and 
swore that from circumstances mentioned he was afraid 
that the plaintiff would destroy his property, and he, there
fore, prayed that he might be bound over to keep the peace. 
Defendants thereupon, on plaintiff’s refusal to find sureties, 
committed him to jail. It was held that this Act clearly 
applied, and that, therefore, only a special action on the 
case could be maintained. Fullerton v. Switzer, 13 U. C. 
R. 575.
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The justice is not deprived of the protection of the Act 
by some irregularity in drawing up the conviction, such as 
signing the conviction, leaving blanks for the amount of 
costs. Bott v. Ackroyd, 2.8 L. J. M. C. 207; and when, 
supposing the facts alleged to be true, the magistrate has 
jurisdiction, his liability to be sued or his exemption from 
such liability on the ground of jurisdiction cannot be affected 
by the truth or falsehood of those facts, or by the sufficiency 
or insufficiency of the evidence adduced for the purpose of 
establishing them. Cave v. Mountain, 1 M. & Or. 257.

The falsity of the charge in an information cannot give 
a cause of action against a magistrate who acts upon the 
assumption an,d belief of its truth. Where an information 
contained every material averment necessary to give a magis
trate jurisdiction to make an order upon the plaintiff to find 
sureties to keep the peace, but contained also additional 
matter which it was contended so qualified and explained 
these averments as to render them nugatory ; it was held that 
this was a judicial question for the magistrate to decide, 
and therefore that in issuing his warrant for the appearance 
of the accused, he was not acting without jurisdiction, even 
although a superior court might quash his order to find 
sureties. Sprung v. Anderson, 23 C. P. 152.

An action of trespass cannot be maintained against r.n 
officer who executes a writ issued upon a judgment, ren
dered by an inferior court in a matter over which they had 
jurisdiction. Qoudie v. Langlois, Stuart, 142; Ovens v. 
Taylor, 19 C. P. 49. See Code, ss. 16, 17, and 16. The 
court would not in such case be responsible, and where the 
officer executing the writ of an inferior court is sought to be 
made liable, the want of jurisdiction in the court from 
which it issued must be apparent on the face of the writ 
itself, and unless it be so, the officer cannot be considered 
as a trespasser. Qoudie v. Langlois, tupra. See Code, s. 19.

WHERE NO JURISDICTION.
Section 2 of the Act provides that for any act done by 

a justice of the peace in a matter in which by law he has not
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jurisdiction, or in which he has exceeded his jurisdiction, 
pr for any act done under any conviction, or order made or 
warrant issued by such justice, in any such matter, any 
person injured thereby may maintain an action against such 
justice in the same form and in the same case as he might 
have done before the passing of the Act, without mating 
any allegation in his statement of claim that the act com
plained of was done maliciously and without reasonable and 
probable cause.

This section must be read in connection with the first 
section of the Act, and therefore where, in the course of a 
matter transacted before a justice, there has been an excess 
of jurisdiction, the second section does not apply, unless 
the action in which it is sought to be applied is brought fcr 
an act done in respect of that part of the matter, or some 
part of it which was beyond the jurisdiction. Barton v. 
Bricknell, 13 Q. B. 393.

Where a conviction contained no adjudication as to 
costa, but the justices issued a warrant of distress reciting 
the conviction as adjudicating costs, and the party’s goods 
were seized as well for the costs as the penalty, this was 
holden to be an excess of jurisdiction, within the meaning 
of the above section, and that tieepass lay for it. Leary v. 
Patrick, 19 L. J. M. C. 211. Tiie meaning of the words 
“exceeded his jurisdiction,” in the above section, means 
assuming to do something which the statute, under which 
the justice is proceeding, could by no possibility justify. 
Ratt v. Parkinson, 20 L. J. M. C. 208. And they only apply 
to cases where the act, in respect of whvh the action is 
brought against the justices is itself an excess of jurisdic
tion. Barton v. Bricknell, 13 Q. B. 393; Somer.ille v. Mire- 
house, 1 B. & S. 652. So if an order be good in part end 
bad in part, a justice may issue a warrant of distress to 
enforce so much of it as is good, without subjectiig himself 
to an action. R. v. Green, 20 L. J. M. C. 163.

When magistrates commit a person upon a general 
charge of an indictable offence given upon oath, they will
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not be liable to an action of trespass, although the facta 
sworn to, in order to substantiate that charge, may not, in 
point of law, support it. Gardner v. Burwell, Taylor, 189.

If a magistrate cause a party to be wrongfully impris
oned without any reasonable cause until he gives his note to 
obtain a discharge, the magistrate is liable in trespass. 
Brennan v. Hatelie, 6 O. S. 308.

A magistrate sued in trespass for an alleged illegal 
proceeding under the 4 & 5 V. c. 26, may give in evidence 
a tender of amends, under the plea of the general issue. 
Moore v. Holditch, 7 U. C. R. 207.

A justice1 of the peace who issues a warrant without 
jurisdiction, as on an insufficient information, is liable to an 
action of trespass for assault and false imprisonment, and 
the question of reasonable and probable cause cannot arise 
in such a case as this, but only in a case where the justice 
has jurisdiction. Whittier v. Diblee, 16 N. B. R. 243.

In an action for malicious prosecution, it appeared that 
the defendant was a justice of the peace, and as such 
acquired his knowledge of the circumstances on which 
he preferred the charge against the defendant. The -court, 
however, held that this was clearly no ground for requiring 
that express malice should be proved against him. Orr v. 
Spooner, 19 TJ. C. R. 601.

Defendant, a justice, issued a warrant against the plain
tiff upon a complaint for detaining the clothes of one K. 
The plaintiff on being told by the constable that he had the 
warrant, went alone to defendant, heard the evidence, was 
allowed to go away without giving bail, and returned the 
next day when he was discharged. It was held that no 
imprisonment was proved, and that defendant, having juris
diction over the subject matter of the complaint, was net 
liable in trespass, even if the information were insufficient 
in point of form. Thorpe v. Oliver 20 U. C. R. 264.

A magistrate has no jurisdiction to administer an oath 
and take examinations within the limits of a foreign country,
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and a commitment founded on such proceedings is void and 
affords no justification in an action of trespass against the 
magistrate. Nary v. Owen, 2 N. B. R. 569.

It was laid down in a suit before a justice for wages, 
in the Vice-Admiralty Court of Quebec, that although jus
tices of the peace exercising summary jurisdiction are the 
sole judges of the weight of the evidence given before them, 
and no other court will examine whether they have formed 
the right conclusion from it, yet other courts may and 
ought to examine whether the premises stated by the jus
tices are such as will warrant the conclusion in point of law. 
” The Scotia,” 1 Stuart, V. A. Reps 160.

Justices cannot give themselves jurisdiction by finding 
that as a fact which is not a fact, and their warrant in such 
case will be no protection to the officer who acts under it. 
“The Haidee,” 2 Stuart, V. A. Reps. 25; 10 L. C. R. 101.

An action for false imprisonment was brought against 
the informant, the bailiff making the arrest, and the two 
committing justices, and judgment was rendered against 
the four, jointly, but it was held that the two committing 
magistrates were alone liable in damages, and the judgment 
against the other two was set aside. Bissonette v. Bornais, 
2 L. C. L. J. 18.

Omitting to state the conviction of a defendant, in his 
warrant of commitment, will not subject a justice of the 
peace to an action for false imprisonment, provided the 
actual conviction is proved upon his defence. Whelan v. 
Stevens, Taylor, 245.

QUASHING CONVICTION.
The fourth section prevents an action being brought 

for anything done under a conviction, so long as the con
viction remains unquashed and in force. Arscott v. Lilley, 
11 O. R. 285. i -

It makes no matter whether the magistrate acted within 
or without his jurisdiction, while the conviction stands, an 
action of trespass will not lie against the magistrate, for
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that statute limits the form of action te case so long as the 
magistrate had jurisdiction over the matter adjudicated 
upon. Haacke v. Adamson, 14 C. P. 201. Sprung v. Ander
son, 23 C. P. 152.

On the return to a writ of habeas corpus, the judge has 
nothing before him but the commitment and a discharge 
granted on a habeas corpus is not equivalent to quashing the 
conviction on which the commitment was drawn up. Hun
ter v. Gilkison, 7 0. It. 735.

Where an appeal was brought from a conviction impos
ing imprisonment with hard labour, which the magistrate 
had no powen to award, and the sessions amended the record 
by striking out “hard labour,” the court held that such 
amendment was not a quashing of the conviction, and there
fore trespass would not lie against the justice. McLellan 
v. McKinnon, 1 0. B. 219.

It makes no difference that there is no appeal from such 
conviction. Basebe v. Matthews, 36 L. J. C. P. 296.

A conviction not set aside protects a magistrate againct 
an action of trespass. Gates v. Devenish, 6 U. C. R. 260.

A conviction bad on the face of it, though not quashed, 
is no defence to an action of trespass. Briggs v. Spilsburg, 
Taylor, 245.

Where a conviction exists de facto, though it is unsus
tainable, it is necessary that the same be quashed before an 
action of trespass or trover is brought against the magis
trate for the property disposed of by the convicticn : Jones 
v. Holden, 13 C. L. J. N. S. 19; Graham v. McArthur, 2.1 
U. C. It. 478.

But an order or conviction not under seal need not be 
quashed before action, McDonald v. Stuckey, 31 U. C. R. 
677; following Haacke v. Adamson, 14 C. P. 201; see further 
Huard v. Dunn, 1 Bevue Critique, 247.

A conviction made by one magistrate, in a matter in 
which jurisdiction was given to two only, must be quashed 
though wholly void. Graham v. McArthur, 25 U. C. B. 473.
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Under the B. S. 0. c. 39, preventing the Sale of 
Liquor Near Public Works, the adjudication of forfeiture 
of liquor and the written order for its destruction arc two 
different things. The former is the judicial adjudication 
upon the complaint, and like a conviction, must be under 
the hands and seals of the justices by whom it is made. The 
adjudication of forfeiture must exist and be proved before 
any valid order for destruction can be given. The latter 
need not be quashed before action, as it does not come 
within the terms of the B. S. 0. c. 88, s. 4. It stands on the 
same grounds as a warrant of distress or commitment, which 
need not be quashed if the conviction is invalid or is duly 
quashed before action. Bond v. Conmee, 16 A. B. 398; 
15 0. B. 716. Cassels Dig. (1893), p. 611.

But this section only protects the magistrate in acts 
which are justified by the conviction. If the conviction 
does not justify what has been done under it, neither the 
conviction nor the section in question will avail the magis
trate. Arscott v. Lilley, 14 A. B. 283.

It is only necessary to quash a conviction when its pro
duction would justify the act done. Therefore it is not 
necessary to quash the conviction before bringing an action 
against the magistrate who backs a warrant of commitment 
in a county other than that in which the conviction took 
place, for this cannot be “anything done under the convic
tion." Jones v. Grace, 17 0. B. 681.

COMPELLING PEBFOBMANCE OF DUTIES.

The 6th section of the Act provides for an application 
to the court for an order nisi, requiring a justice to do any 
act relating to the duties o£ his oEce.

Under this section, if a justice refuses to do any act, 
either of the Superior Courts of common law may order him 
to do it. Although the court will thus interfere in cases 
where they think that the justice ought to do the act, yet if 
they think that the justice has acted rightly in refusing to 
do it, they will not compel him to do it. B. v. Hartley, 31 L.
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J. M. C. 232; R. v. Deverell, 3 E. & B. 372: and the court 
will not grant a rule merely to set the justices in motion. 
R. v. Kesteren, 13 L. J. M. C. 78. The main object of the 
section is to protect the justice and not the parties from an 
action, R. v. Cotton, 15 A. & E. 674; and it is not to settle 
points of jurisdiction generally, except where the ministerial 
act depends on it. R. v. Collins, 21 L. J. M. C. 73; R. v. 
Dayman, 7 E. & B. 328; R. v. Brown, 13 Q B. 654. See 
ante, p. 47.

As such a rule is a substitute for a mandamus, the 
court will not grant it if the proper remedy was by appeal 
to the quarter sessions. R. v. Oxfordshire, 18 L. J. M. C. 
222. I

Where a magistrate has bona fide exercised his discretion 
in refusing to do any act relating to the duties of his office, 
such as to grant a summons for an indictable offence, the 
court has no jurisdiction to compel the magistrate to review 
this decision or to order him to exercise his discretion in any 
particular way. The statute only extends to cases where 
the magistrate does not consider the propriety of doing or 
not doing the act in question. Ex p. Lewis, 16 Cox C. C. 
449. ; '

Where the magistrate has heard and adjudicated, the 
section does not apply. R. v. Dayman, 7 E. & B. 328.

So there must be a refusal to adjudicate before the act 
can be invoked. R. v. Paynter, 26 L. J. M. C. 102; and this 
section does not apply at all where justices have acted, 
though perhaps erroneously. Re Glee, 21 L. J. M. C. 112; 
R. v. Blanshard, 18 L. J. M. C. 110. Under the section, the 
unsuccessful party pays the costs. R. v. Ingham, 17 Q. B. 
884. But the rule should ask for the costs. Leamington 
v. Moultrie, 7 D. & L. 311. See also Re Delaney v. MacNab, 
21 C. P. 563.

SETTING ASIDE PROCEEDINGS.
Section 12, of the R. S. 0. c. 88, provides that in case 

any action is brought, where by this Act it is enacted that
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no inch action shall be brought under the particular circum
stances, a judge of the court in which the action is pending 
shall, upon application of the defendant, and upon an affi
davit of facts, set aside the proceedings in such action, with 
or without costs, as to him seeme meet.

In an action against a justice of the peace for false 
imprisonment and for acting in his office maliciously and 
without reasonable cause, an application was made before 
statement of claim to set aside the proceedings under this 
18th section on the ground that the conviction of the plain
tiff made by the defendant had not been quashed. It 
appeared, however, that the plaintiff was arrested and im
prisoned under a warrant issued by the defendant which 
had no conviction to support it, and the court held that the 
case was not within the section. Webb s. Spears, 15 P. R. 
838; 13 C. L. T. Occ. N. 141.

A gold watch having been taken upon a search-warrant 
from a person who absconded, the plaintiff claimed title to 
it, and brought replevin therefor against a city police magis
trate who applied to stay proceedings under this section. It 
was held that replevin was not within the Act, and the appli
cation was dismissed. Manson v. Gurnet, 8 P. R. 390.

ACTION WITHIN SIX MONTHS.
Section 13 provides that no action shall be brought 

against any justice of the peace for anything done by him 
in the execution of his office, unless the same is commenced 
within six months next after the act complained of was com
mitted.

The day on which the act was done is not to be included 
in these six months, and therefore where a person commit
ted by a justice was discharged out of custody on the 14th 
December, and he commenced his action on the 14th of 
June, it was holden that the action was commenced in time. 
Hardy v. Ryle, 9 B. & C. 603.

Where the cause of action is a continued one by impris
onment, the action may be brought within six calendar
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months after the last day of imprisonment. Ib. Maasey v. 
Johnson, 12 East, 67, provided that it be within six months 
after the service of notice of action. Watson v. Fournier, 
14 East, 491.

There may be a series of acts connected together, and 
yet each giving rise to a cause of action. Collins v. Rose, 
6 M. & W. 194.

The word “month” in this section means a calendar 
month. R. S. O. c. 1, s. 8, s.-s. 15.

MONTH’S NOTICE OF ACTION.

The 14th section of the Act, prevents the bringing of 
an action against a justice, until one month at least after a 
notice in writing of the intended action has been served 
upon him.

It would appear that the words, “ one month at least,” 
mean a clear month’s notice, exclusive of the first and last 
days, or the day of giving notice and suing out the writ. 
Dempsey v. Dougherty, 7 TT. C. R. 313; Young v. Ifiggon, 
6 M. & W. 49; 9 L. J. M. C. 29; R. v. Shropshire, 8 A. & E. 
173. See ante, pp. 292-3.

Where the notice was served on the 28th of March, 
and the writ sued out on the 29th April, this was held suffi
cient as being at least one month’s notice. McIntosh v. 
Yansteenburgh, 8 TT. C. R. 248.

A notice of action for false imprisonment was served 
on defendant, a justice of the peace, on the 19th of March, 
and a writ issued on 17th April. The plaintiff took out a 
rule to discontinue that suit and got an appointment to tar 
the costs on the 9th July. On the 7th of July a second 
notice of action was served on defendant, and a writ issued 
on Monday, the 9th of August. It was held that if the 
second notice was bad, the plaintiff could avail himself of 
the first notice, notwithstanding the discontinuance of the 
suit commenced thereon, the object of the notice being to 
enable the party to tender amends, and the discontinuance
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of the first writ or giving the second notice in no way pre
vented this. It was also held that though the last day of 
the month’s notice expired on Sunday, the defendant had 
not the whole of the following day to tender amends, and, 
therefore, the action was not commenced too soon. Hatch 
v. Taylor, 14 N. B. B. 39.

i WHEN ENTITLED TO NOTICE.

The effect of this section is to protect persons acting 
illegally, but in the supposed pursuance and with a bona fids 
intention of discharging a public duty. If the officer in the 
supposed discharge of duty had done nothing illegal he 
would not need the protection of any statute. See Selmea 
v. Judge, L. R. 6 Q. B. 724: McDougall v. Peterson, 40 IT. 
C. B. 98. When what is complained of is the negligent 
omission to do what the defendant was called upon to do 
in the discharge of the duty of his office, then no notice of 
action would be required; but where the party neglects to 
do an act, and in tfiat way carrying out the law according to 
his erroneous idea of his duty, then he is entitled to notice 
of action. McDougall v. Peterson, rupra, 101; Moran v. 
Palmer, 13 C. P. 628; Harrison v. Brega, 20 U. C. B. 324; 
Harrold v. Corporation Simcoe, 16 C. P. 43. See Jones v. 
Grace, 17 O. B. 681.

A justice of the peace is entitled to notice of action 
whenever the act which is complained of is done by him In 
the honest belief that he was acting in the execution of his 
duty as a magistrate in the premises. Sprung v. Anderson, 
23 C. P. 169; Friel v. Ferguson, 16 C. P. 684. See further, 
Pacaud v. Quesnel, 10 L. C. J. 207 ; Bettersworth v. Hough, 
10 L. C. J. 184; Murphy v. Ellis, 13 N. B. B. 347; Condell 
v. Price, 12 N. B. R. 332; Pickett v. Perkins, lb. 131 ; Scott 
v. Rebum, 25 O. R. 450.

The test is whether or not the defendant bona fids 
believes in the existence of facts which, if they existed, 
would give him jurisdiction. Mott v. Milne, 81 N. S. R.
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372 ; Leete v. Hart, L. B. 3 C. P. 322 ; Chamberlain v. King, 
L. B. 6 C. P. 474; Griffith v. Taylor, 2 C. P. D. 194. There 
must be some ground for this belief, and an information 
charging plaintiff with obtaining a suit of clothes on the 
false pretence that she would pay for the same the follow
ing week, was held not the representation of a fact either 
past or present within s. 358 of the Code, and the defendant 
therefore was not entitled to notice of action. Mott v. 
Milne, supra.

In an action for wrongful arrest, though the convic
tion made by defendant is void, he is entitled to notice of 
action if he was acting in his official capacity as a magis
trate and had jurisdiction over the plaintiff and the subject 
matter. Haacke v. Adamson, 14 C. P. 201.

If it be doubtful whether the defendant was acting in 
the execution of his duty, it should be left to the jury to 
say whether they believed he was acting as a magistrate or 
not, and if they find in his favour on that point, notice 
must be proved. Carswell v. Huffman, 1 U. C. B. 381.

Proceedings under the Master and Servant’s Act, B. S. 
0. c. 157, s. 12, must be taken within one month after the 
engagement has ceased. A magistrate having entertained 
a case under the Act, notwithstanding more than a month 
had elapsed since the termination of the engagement, and 
although he was told that he had no jurisdiction and was 
shown a professional opinion to that effect and referred to 
the statute, the court held in an action against the magis
trate that the jury were warranted in finding that he did 
not bona fide believe that he was acting in the execution of 
his duty in a matter within his jurisdiction, and that he 
was, therefore, not entitled to notice of action. Cummins 
v. Moore, 37 IT. C. B. 130.

Defendant, a justice of the peace, commenced a trial, 
but being required as a witness in the cause, another justice 
took up the trial during the examination, after which the 
defendant resumed it, and during the latter stage of the 
trial committed an assault on the plaintiff. It was held
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that, though the defendant, when he committed the assault, 
was acting without jurisdiction, having no right to resume 
the trial under the B. 8. N. B. c. 137, s. 28, still, if he had 
reasonable grounds to believe that he had jurisdiction to do 
so, he was entitled to notice of action, and that this ques
tion should have been left to the jury. Sumner v. Mc- 
Monagle, Stephen’s Dig., N. B. 10.

Where the plaintiff’s evidence shows that the defendant 
sued in trespass was acting bona fide, as a justice of the 
peace, and the jury so find, the plaintiff must prove notice 
of action, and this though defendant had pleaded only the 
general issue without adding “by Statute” in the margin. 
Marsh v. Boulton, 4 TT. C. B. 354.

A magistrate is entitled to notice though he has acted 
without jurisdiction. Where it was clear that defendant 
had acted as a justice and there was no evidence of malice, 
except the want of jurisdiction, it was held not necessary 
to entitle him to notice to leave it to the jury to say whether 
lie had acted in good faith. Bross v. Huber, 18 U. C. B. 282.

Where a magistrate acts in direct contravention of the 
statute in issuing a warrant, without the proper informa
tion under the statute, or without even a verbal charge hav
ing been laid against the plaintiff, and there is no evidence of 
bona fide» on hie part, he is not entitled to notice of action. 
I'riel v. Ferguson, 15 C. P. 684.

The justice must honestly believe that he was acting in 
the execution of his duty as a magistrate with respect to 
some matter within his jurisdiction, or he must honestly 
believe he was acting in the execution of his office. He 
must believe in the existence of those facts, which, if they 
had existed, would have afforded him a justification under 
the statute, and honestly intended to put the law in force. 
Ib.

In the above ease the court expressed an opinion that 
the fact of a magistrate issuing a warrant without the limits

27C.M.M.
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of the county for which he acts, does not necessarily disen
title him to notice of action. x x

Where a magistrate acts clearly in excess of, or with
out jurisdiction, he is nevertheless entitled to notice, unless 
the bona fide» of his conduct be disproved; but the plaintiff 
may require that question to be left to the jury, and if they 
find that he did not honestly believe he was acting as a 
magistrate, he has no claim to notice Neill v. McMillan, 
25 U. C. 11. 485; followed in Allen v. McQuarrie, 44 U. C. 
R. 62.

A magistrate sued for issuing an illegal warrant if 
commitment,, is entitled to notice of action if he honestly 
believed that he was acting in the execution of his duty as 
such, even though he had no jurisdiction to issue the war
rant. Sinden v. Brown, 17 A. R. 173. See McGuiness v. 
Dafoe, 23 A. R. 704.

A fishery overseer under “The Fisheries Act,” R. S. C. 
c. 95, 54 & 55 V. c. 43, s. 1, improperly seized a quantity 
of fish as being illegally caught with seines, when they were 
taken by hooks and lines. And it was held in an action 
against the officer, that as he was acting as an overseer in 
seizing the fish, and not as a justice of the peace ex officio, 
under the Act he was not entitled to notice of action. 
O’Brien and Millar, 29 N. B. R. 114.

A notice of action against a magistrate for false im
prisonment, alleged both that the defendant did the acts 
ccmplained of maliciously, and without any reasonable and 
probable cause, and also that he acted without jurisdiction, 
it was held that proof of either one or the other ground 
would be sufficient, provided there was a count in the 
declaration to which such proof would be applicable. Rob
inson v. Tapley, 20 N. B. R. 361.

FORMS OF NOTICES.

The following notice of action:—"And also for that 
you on” etc., “at” etc., “did cause the horse upon which the 
said J. U. was then riding, to be seized, taken and led away,



VEXATIOUS ACTIONS. 419

and the said J. U. to be obliged to dismount and give up the 
raid horse, and converted and disposed of the said horse 
to your own use, and also, for that you caused the saddle and 
bridle and halter then on the said horse to be seized, taken, 
and carried away, and to be converted and disposed of to 
your own use, and other wrongs to the said J. U. then and 
there did” etc., was held sufficient to enable the plaintiff 
to recover the value of the horse as being his property. 
Upper v. McFarland, 5 U. C. R. 101.

So the following notice was held sufficient: “For that 
you (the defendant), on” etc., “at” etc., “seized and took 
away divers goods and chattels of the plaintiff,” stating the 
value, “and converted and disposed thereof to your own 
use, and other wrongs to the said (the plaintiff), did to his 
great damage of £50, and against the peace of our Lady the 
Queen.” Gillespie v. Wright, 14 U. 0. R. 62. See as to 
form of action, Connolly v. Adams, 11 U. C. R. 327.

A notice of action rlleging that the defendant on the 
8th of September, 1893, wrongfully, illegally and without 
reasonable and probable cause, issued his warrant and 
caused the plaintiff to be arrested and kept under arrest on 
a charge of arson, and on said 8th September, maliciously, 
illegally and wrongfully and without any reasonable and 
probable cause, caused the plaintiff to be brought before 
him and to be committed for trial and to be confined in the 
common jail, is a sufficient notice of action in trespass. 
McGuiness v. Dafoe, 23 A. R. 704; 27 O. R. 117.

A notice of action stated that one month after the ser
vice of the notice an action would be brought for malicious 
arrest, etc., and for the malicious destruction of goods, and 
for damages for loss of time and injury to business, and for 
the recovery of costs and expenses, “ the seme having been 
committed by you against me in the month of May last at 
said village of Michipicoten River and at the Town of Port 
Arthur.” The notice was served on the defendant B. per
sonally, and was served on the agent of the defendant C. 
at the head office of defendant C. at Michipicoten River,
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and a copy was also left for defendant C. at hie place of 
residence at Port Arthur, and another copy was served on 
his solicitors. The defendant C. admitted that he had seen 
a copy of the notice, but it was not shown at what time or 
place he had seen it. The notice and service were held 
suEcient. Bond v. Conmee, 16 A. B. 398, 15 O. B. 716. 
AErmed on appeal to the Supreme Court. Cassels Dig. 
(1893), p. 511. See McGuiness v. Dafoe, 23 A. B. 711.

SHOWING CAUSE OF ACTION.
The notice must state the cause of action explicitly, 

and in a case where the justice issued a void warrant, direct
ing the constatile to take the plaintiff’s goods, and in default 
of goods, to take his body, under which the constable arrest
ed the plaintiff, although there were goods on which he 
might have levied, a notice alleging a joint trespass against 
the justice and constable was held defective in that it did 
not clearly set forth the grounds of the justice’s liability. 
McGilvery v. Gault, 17 N. B. B. 641. But if, in case of 
arrest, as aforesaid, the party arrested applied to a judge 
for a discharge, and the magistrate appeared before the 
judge and opposed the application, he would thereby adopt 
the act of the constable in arresting the plaintiff, and the 
arrest and imprisonment would be in law the joint act of 
the justice and constable and a notice so alleging it, would 
be suEcient. McGilvery v. Gault, 19 N. B. B. 217.

TIME AND PLACE.
A notice of action charging a justice with an arrest 

and imprisonment, must state the time at which the griev
ance was committed, or otherwise it will be defective. 
Sprung v. Anderson, 23 C. P. 152. See Scott v. Beburn, 
25 0. B. 450. i

A notice of action in trespass under “ The Division 
Courts Act,” B. S. 0. c. 60, s. 298, which is substantially 
the same as the B. S 0. c. 88, was held insuEeient for not 
stating the time and place of the alleged trespass. Moore 
v. Gidley, 32 U. C. B. 233.
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And it seems in an action against a justice for arrest 
and imprisonment, a notice of action must allege a time 
and place. In an action against a justice, the notice of 
action stated that the defendant assaulted plaintiff, Im
prisoned and kept him in prison for a long time, to wit, 
four days, and caused him to be illegaly arrested, and gave 
him into the custody of a constable, and illegally committed 
and sent him in such custody to the jail at the town of 
Lindsay, and caused him to be there confined for a long 
time. The notice was held insufficient, as omitting to 
state where and when the assault took place, and the evi
dence not being confined to the imprisonment at Lindsay. 
Parkyn v. Staples, 19 C. P. 240. The notice stated a tres
pass on the 18th October, and on divers other days. The 
goods were seized on that day but returned and seized and 
sold on 18th November, and the notice was held sufficient. 
Oliphant v. Leslie, 24 U. C. K. 398.

A notice of action to a person acting as a constable 
under the C. S. L. C. c. 101, stated the cause of action to 
the effect following: “For that you on the 20th day of 
September, 1864, unlawfully did apprehend and seize A. B., 
and unlawfully did keep him prisoner for a long space of 
time, to wit, for the space of four days, and other wrongs 
to the said A. B. then did,” it was held that this notice was 
defective in not showing the place where the injury com
plained of was sustained. Bettersworth v. Hough, 16 L. 
C. B. 419.

The notice of action must contain a statement of the 
place where the trespass or injury was committed. Kemble 
v. McUarry, 6 O. S. 570. A notice of action against a 
magistrate must distinctly specify the place where the act 
complained of was done. Madden v. Shewer, 2 U. C. R. 115.

If the notice wrongly stated the name of the town
ship in which the arrest took place, it is insufficient. 
Aldrich v. Humphrey, 19 O. B. 427.

The place where the plaintiff was imprisoned must be 
correctly stated. Cronkhite v. Somerville, 3 U. C. R. 129.
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OTHER POINTS.

The notice must show that the defendant acted 
maliciously : Scott v. Reburn, 25 O. R. 450, unless his acts 
were without jurisdiction. Hatch v. Taylor, 14 N. II. R. 
39. See ante, pp. 404-7.

The notice need not describe the form of action, Sabine 
v. Deburgh, 2 Camp., 196; but if it do, and state it incor
rectly, the variance will be fatal. Strickland v. Ward 7 T. 
R. 631 (n).

A notice that the suit will be brought in the Court of 
Queen’s Bench or Common Pleas is insufficient ; the par
ticular court intended must be specified. Bross v. Huber, 
18 U. C. R. 282; Neville v. Corporation Ross, 22 C. P. 487; 
see also Armstrong v. Bowes, 12 C. P. 539.

The forms prescribed by this statute must be strictly 
followed in the notice of action, and where the notice staled 
that the writ would be issued in one of the superior courts, 
but it was by mistake issued in the other court, it was held 
that the notice could not be amended. M’Crum v. Foley, 
6 P. R. 164; 10 C. L. J. N. S 105.

It is no objection that the plaintiff declares by a differ
ent Attorney from the one by whom the notice was given 
and process issued. McKenzie v. Mewburn, 6 0. S. 486.

Where a defendant, after accepting service of an 
informal notice, added “and agree to accept the same ns 
sufficient notice of action to me under the statute,” it was 
held that he could not afterwards rely on a defect in the 
notice. Donaldson v. Haley, 13 C. P. 87.

No particular addition or description of the magis
trate need be given in the notice. Haacke v. Adamson, 14 
C. P. 201.

ATTORNEY’S PLACE OF ABODE.
A notice of action was given to a justice of the peace 

in the following words :—“To John G Bowes, of the City 
of Toronto, Esquire, I, Annie Armstrong, of the city of
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Toronto, in the Province of Canada, spinster, residing with 
my father, James Armstrong, at No. 148 Duchess Street, 
in the said city of Toronto, etc.,” and was signed by the 
plaintiff, and endorsed “C. P. Armstrong v. Bowes. Notice 
of Annie Armstrong to John 0. Bowes. The within named 
Annie Armstrong resides at No. 148 Duchess Street, in the 
city of Toronto, Cameron & McMichacl for the plaintiff.” 
It was held that this notice did not conform to the pro
visions of the statute, not having the place of abode or 
business of the attorney endorsed, nor the court in which 
the action was to be brought, stated. Armstrong v. Bowes, 
12 C. P. 539. The place of abode or business of the attorney 
or agent is necessary if the notice is served by the attorney 
or agent, or the clerk of the attorney for him. A person 
who serves it as agent for the plaintiff, must endorse his 
name and place of abode, or business, and the notice must 
also be endorsed with the name and place of abode of the 
plaintiff. Moran v. Palmer, 13 C. P. 528.

The notice must declare the place of residence of the 
attorney. The subscription, therefore, of the attorney at 
the bottom of the notice, “A. B., attorney for the said C. D., 
Simcoe, Talbot district,” was held insufficient. Bates v. 
Walsh, fi IT. C. R. 498; see also Gillespie v. Wright, 14 Ü. 
<3. R. 62.

Where the name and place of residence of the plain
tiff’s attorney were not endorsed on the notice but added 
inside at the foot of it, this was held sufficient. Bross v. 
Huber, 15 U. C. R. 625.

The name and place of abode of the plaintiff’s attorney 
need not be endorsed on the back of the notice; it is suffi
cient if it appears on any part of it McGilvery v. Gault, 
17 N. B. R. 641; Baxter v. Hallett, Stephen’s Dig., N. B. 11. 
As on the face of it, DeGondouin v. Lewis, 10 A. & E. 117. 
If he describes his residence as of Birmingham generally, 
it will be sufficient, Osborn v. Gough, 3 B. & P. 551; but 
merely “given under my hand at Durham,” was holden
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insufficient, for it was not descriptive at all of the attorney's 
place of abode. Taylor v. Fenwick, 7 T. ft. 636.

PLAINTIFF’S PLACE OF ABODE.

The endorsement on a notice of action was that it was 
“given by V. M. of Queen street, in the city of Brantford, 
in the county of Brant, solicitor for the within named James 
Jones.” Within was written as follows:—“I do hereby, as 
solicitor for and on behalf of James Jones, of the village of 
Jarvis, in the county of Haldimand, farmer, etc.” This was 
held to contain a sufficient statement of the plaintiff’s place of 
abode, and in view of the provisions of the B. S. C. c. 1, s. 7 
(44), that where forms are prescribed slight deviations there
from, not affecting the substance or calculated to mislead, 
shall not vitiate them, the court refused to follow Moran v. 
Palmer, 13 C. P. 628; Jones v. Grace, 17 O. B. 681.

A notice describing plaintiff’s place of abode, as “of the 
township of Garufraxa, in the county of Wellington, 
labourer,” without giving the lot and concession was hell 
sufficient. Neill v. McMillan, 25 U. C. B. 485.

A notice of action describing the plaintiff’s residence 
as of the township of B., in the county of P., is sufficient. 
McDonald v. Stuckey, 31 U. C. B. 577; see also Neil v. 
McMillan, 25 U. C. B. 485.

This notice may be served before the conviction, order 
or warrant complained of has been quashed, under the 
fourth section of the Act. Haylock v. Sparke, 22 L. J. 
M. C. 67.

WHEN NOT NECESSABY.

It is not necessary to give notice of an action for a 
penalty against a justice of the peace for acting without 
proper property qualification; a justice acting without quali
fication is not entitled to such notice. Crabb q. t. v. Long- 
worth, 4 C. P. 283.
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Neither is notice of action necessary in an action for 
not returning a conviction. Grant q. t. v. McFadden, 11 
C. P. 122.

TENDER OF AMENDS.

By s. 17, the justice, after notice of action and before 
suit, may tender amends, and after the commencement of 
the action he may pay money into court in addition to the 
tender or independently thereof.

Where a justice, on receiving notice of action, makes 
a tender, which is not paid into court, and the jury find 
the tender sufficient, the plaintiff is not entitled to have a 
verdict for the amount tendered ; in other words the tender 
without payment into court entitles the defendant to a ver
dict. Gidney v. Dibblee, 15 N. B. R. 388.

In New Brunswick, the Con. Stat. c. 90, s. 11, p -ovides 
that where the plaintiff shall be entitled to recover any 
action against a justice, he shall not have a verdict for any 
damages beyond two cents, or any costs of suit, if it shall 
be proved that he was guilty of the offence of which he was 
convicted or was liable for the sum he was ordered to pay, 
and had undergone no greater punishment than that 
assigned by law.

The plaintiff having been convicted before defendants, 
two justices of the peace, of selling spirituous liquors with
out a license, was fined a certain sum to be levied by dis
tress, and if not paid within a limited time plaintiff to bo 
imprisoned. At the expiration of the time limited for pay
ment, defendants issued a warrant of commitment without 
previous issue of distress warrant. In an action against 
the justices for false imprisonment, the court held that as 
the plaintiff was guilty of the offence of which she was con
victed and her imprisonment did not exceed that assigned 
by law to the offence, the defendants were entitled to the 
protection of the statute. Smith v. Simmons, 15 N. B. 
II. 203
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This statute is substantially the same as the 20th sec
tion of the B. S. 0. c. 88. See Campbell v. Flewelling, 15 
N. B. B. 403. But the statute will not apply if the justice 
had no right to issue the warrant, and the plaintiff was not 
liable to pay the amount, which by the warrant he was 
ordered to pay, and he has suffered a greater punishment 
than that assigned by law to the offence. Campbell v. 
Flewelling, supra. Evidence is admissible on the trial to 
prove the innocence of the plaintiff. He is not confined to 
the evidence given before the magistrate on which he was 
convicted. Labelle v. McMillan, 31 N. B. B. 488.

But it seems a conviction, though defective, is admis
sible in evidence, in order to repel any inference of malice 
and want of probable cause, and also to entitle the justice 
to the benefit of this section. McGilvery v. Gault, 19 X.
B. B. 217.

This section of the statute is not confined to actions in 
which the justices had jurisdiction. Bross v. Huber, 13 IT.
C. B. 625. It extends as well to trespass as to case. Haacke 
v. Adamson, 14 C. P. 201.

The damages must be reduced where the defendant Is 
proved guilty of the offence of which he was convicted. II.

A warrant of commitment directed the plaintiff to be 
kept at hard labour, which the Act under which the convic
tion took place did not authorize. The turnkey swore that 
the plaintiff “ did no hard work in jai' It was held, how
ever, that th’s was not sufficient to show that he was not put 
to compulsory work, so as to bring the defendant within 
that part of the section which requires it to be proved that 
the defendant had undergone no greater punishment than 
that assigned by law to the offence. Graham v. McArthur, 
26 U. C. B. 478.

COSTS WHEBE MALICE AND WANT OF PBOBABLF 
CAUSE.

The 22nd section provides for the payment of costs 
where malice and want of probable cause are alleged. This
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section has not been repealed in Ontario by any of the pro
visions of the Judicature Act, and when an action against 
a magistrate is dismissed, it should be with costs to the 
defendant, between solicitor and client. Arscott v. Lilley, 
14 A. B. 283.

SECURITY FOB COSTS.

The R. S. 0. c. 89, provides for security for costs in ac
tions against justices, and the (Ont.) 1 Edw. VII. c. 12, s. 10, 
enacts that the order for security may provide for dismissal 
of the action if the security is not furnished within such 
time as may be specified therein. Ashcroft v. Tyson, 17 P. 
B. 42.

Where the justice personally arrests on suspicion of 
felony, he is acting as a justice and not a peace officer and 
is entitled to security. McCabe v. Marshall, 32 C. L. J. 663.

Upon applications for security, the rule should not be 
more, but rather less onerous than in ordinary applications 
for security, where the plaintiff is out of the country, and 
if the plaintiff has property forthcoming and available in 
eiecution, security will not be ordered. Bready v. Robert
son, 14 P. R. 7.

In an action against a justice of the peace for false arrest 
and imprisonment, it appeared that there was a valid war
rant of commitment against the plaintiff in the county of 
()., which was indorsed by the defendant for execution in 
the city of T., and under which the plaintiff was there 
arrested. The plaintiff alleged that the arrest was illegal 
because the defendant’s mandate was not actually indorsed 
upon the warrant, and because the defendant’s authority 
was not shown on the face of his mandate. It appeared, 
however, that the defendant’s mandate was pasted or an
nexed to the warrant, and that the defendant in fact had 
authority, though it was not set out. It was admitted that 
the plaintiff was not possessed of property sufficient to 
answer costs, and it was held that the defendant was entitled 
to security under the Act. The statute does not intend that



428 magistrates’ manual

the merits of the action should be determined on an appli
cation for security. Southwick v. Hare, 15 P. R. 222, 13 
C. L. T. Occ. N. 141, 30 C. L. J. 170.

ADMINISTERING DRUGS.

Offences of this nature are now governed by ss. 244,24 > 
and 246 of the Code. The latter section makes it an indict
able offence to administer, or cause to be administered to, or 
taken by any other person, any poison or other destructive 
or noxious thing with intent to injure, aggrieve or annoy 
any such person.

The prisoner, unknown to the prosecutrix, put can
tharides into her tea with the intent to excite her sexual 
passion and desire, in order that he might have connection 
with her. She drank the tea, suffered much pain, and was 
very ill in consequence, and it was held that he might be 
convicted under this section. R. v. Wilkins, 9 Cox C. C. 20.

To constitute the offence of unlawfully administering 
“ any poison or other destructive or obnoxious thing ” under 
these sections, the thing administered must be noxious in 
itself, and not merely when taken in excess, and that 
although it may have been administered with intent to 
injure or annoy. R. v. Hannah, 13 Cox C. C. 547. Sec 
also Tully v. Corrie, 10 Cox C. C. 584.

ADULTERATION OF FOOD, DRUGS AND AGRICUL
TURAL FERTILIZERS.

The law on this subject is contained chiefly in the 11. 
S. C. c. 107, as amended by the 51 V. c. 24, the 52 V. c. 43. 
the 53 V. c. 26, the 59 V. c. 12, the 61 V. c. 24, and the 
62 & 63 V. c. 26. As to the powers of Provincial Legis
latures, see R. v. Wasson, 17 A. R. 221. Under 61 V. c. 24. 
s. 4, every person who wilfully adulterates any article of 
food or any drug, or orders any other person so to do, or 
sells or exposes the same for sale, incurs a penalty, varying 
in amount according to whether it is injurious to health or 
not injurious, or is a first or a second offence.
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Under the English Act the seller is liable though the 
adulteration is after delivery by him and without his know
ledge. Parker v. Alder (1899), 1 Q. B. 20.

Under s. 5 (2) of the 61 V. c. 24, if the accused proves 
that he purchased the article in question as the same in 
nature, substance and quality as that demanded of him by 
the purchaser, and with a written warranty to that effect, 
which warranty in the form given by the Act is produced 
at the trial, and that he sold in the same state as when 
purchased, and that he could not with reasonable diligence 
have obtained knoweldge of the adulteration he will be dis
charged, but must pay costs to the prosecutor unless he has 
given due notice of this defence and called in the party 
from whom he purchased.

This Act does not require a specific warranty with each 
consignment of milk delivered under a contract. A general 
warranty in writing that future deliveries of milk shall he 
“ new, unadulterated, and with all its cream on,” protects the 
retail dealer. The connection between the milk delivered 
under such a warranty and that which may subsequently be 
the subject matter of an alleged offence may be shown by 
evidence. Elliot v. Pilcher (1901), 2 K. B. 817; 70 L. .1, 
K. B. 795; 17 T. L. R. 579; Laidlaw v. Wilson (1894), 1 Q. 
B. 74, followed. Robertson v. Harris (1900), 2 Q. B. 117; 
19 Cox C. C. 495, and Harris v. May, 12 Q. B. D. 97, not 
followed.

It has been held that where a purchaser asks only for 
“milk,” no offence is committed by selling skimmed milk, 
under s. 6 of the (Imp.) 38 & 39 V. c. 63; Lane v. Collins, 
14 Q. B. D. 193; 54 L. J. M. C. 76. But under s. 15 of 
the R. S. C. c. 107, cans in which skimmed milk is sold must 
bear on their exterior the word “skimmed,” in letters of 
not less than two inches in length, and any person supply
ing such milk, unless asked for by the purchaser, shall not 
be entitled to plead the provisions of the Act as a defence.

The physical condition of the milk supplied is the test 
irrespective of the intent. R. v. McIntosh, 33 C. L. J. 246.
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Il butter is asked for and that sold has milk added 
without being converted into butter, it is within the statute. 
Pearks v. Knight (1900), 2 K. B. 825; 70 L. J. K. B. 1002.

A conviction under the 52 V. c. 43, s. 1, for supplying 
milk to a cheese factory from which the cream has been 
removed was quashed, as neither in the evidence or in the 
conviction was any offence against the Act shown, it not 
having been proved that the milk was supplied to be manu
factured. B. v. Westgate, 21 O. R. 621.

Where a person sold as butter a composition of butter, 
lard, dripping, tallow, palm oil and the fat of certain seeds, 
it was held that, unless the seller said that the butter was 
adulterated1, he represented it to be butter and not anything 
else, and that no hardship was imposed on the seller by this 
construction, as he could easily ascertain whether the article 
was pure or not. Fitzpatrick v. Kelly, L. B. 8 Q. B. 331.

The appellant, a tea dealer, was convicted for selling as 
unadulterated, “ green tea ” which was adulterated. A 
person asked for two ounces of “green tea” at the appel
lant’s shop, for which he paid 5)d., the shopman stating that 
he was authorized by his employers to guarantee all their 
green teas, of the value of 3s. per pound and upwards, as 
genuine green teas. On analysis the tea was proved to be 
painted, or faced with gypsum and Prussian blue, for the 
purpose of colouring it. The tea was sold in the same state 
in which it comes from abroad. The tea which is imported 
from China, as green tea, and generally known as such in 
the tea trade, is painted and faced in this manner, but this 
practice is not known to the public. Pure green tea, though 
not known generally in the trade as “ green tea,” is imported 
from Japan. It was held that the conviction was right. 
Roberts v. Egerton, L. B. 9 Q. B. 494.

A person who sells mustard admixed with flour and tur
meric, substances not injurious to health, declaring at the 
time of such sale that he did not sell the article as pure 
mustard, is not guilty of any offence under the Act, and it
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is not necessary to declare the nature and proportion of the 
substances mixed. Pope and Tearle, L. R. 9 C. P. 499.

Under a. 24 of the B. 8. C. c. 107 (see 53 V. c. 20, s. 10), 
every compounder or dealer in, and every manufacturer of 
intoxicating liquor, who has in his possession any adulterated 
liquor, knowing it be adulterated, shall be deemed know
ingly to have exposed for sale adulterated food. See White 
v. Bywater, 19 Q. B. D. 682.

Where food is sold in an altered state, there must be 
due disclosure of the alteration. Spiers v. Bennett (1896), 
2 Q. B. 65. Whether anything is an article of food must be 
determined by its character at the time of sale. James v. 
Jones (1894), 1 Q. B. 304.

If a drug is asked for it must be supplied of the standard 
strength and purity or else the deficiency explained. See 
Dickins v. Randerson (1901), 1 Q. B. 437.

It is sufficient if the real quality of the article is dis
closed before the sale is completed, though there may have 
previously been a misrepresentation. Kirk v. Coates, 16 Q. 
B. D. 49.

Selling chewing gum with a notice that it must not be 
eaten is not illegal, though the gum contain ingredients 
injurious if swallowed. Bennett v. Tyler, 19 Cox C. C. 434.

KNOWLEDGE OF ADULTERATION.

Knowledge of the adulteration on the part of the seller 
need not be proved. Pain v. Boughtwood, 24 Q. B. D. 353; 
see also Betts v. Armistead, 20 Q. B. D. 771 ; Dyke v. Gower 
(1892), 1 Q. B. 220.

Under s. 6 of the Imp. 38 & 39 V. c. 63, the seller of 
beer containing injurious quantities of arsenic is liable, 
though he did not know, and had no reasonable grounds 
for suspicion of the presence of the arsenic, though the 
offence finder s. 3 of the same Act involves knowledge. 
Goulder v. Rook (1901), 2 K. B. 290.
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CERTIFICATE OF ANALYSIS.

Certificates of public analysts showing that beer con
tains arsenic, without showing in what quantity, or what 
ordinary beer should contain, are not sufficient. Goulder 
v. Book (1901), 2 K. B. 290.

The insertion in the certificate of the weight of the 
sample is obligatory only whère weight is material to the 
accuracy of the analysis. Sneath v Taylor (1901), 2 K. B. 3Î0.

MASTER AND SERVANT.

A servant who sells on behalf of his master is liable 
to be convioted. Ilotckin v. Hindmarsh (1891), 2 Q. B. 181.

The master is liable though ignorant of the servant’s 
misconduct. Brown v. Foot, 61 L. J. M. C. 110; 66 L. T. 649,

The adulteration may be so trifling the justice will not 
convict. See Banks v. Wooller, 19 Cox C. C. 432.

AFFRAY.

An affray is the act of fighting in any public street or 
highway, or fighting to the alarm of the public in any other 
place to which the public have access.

2. Every one who takes part in an affray is guilty of an 
indictable offence and liable to one years imprisonment 
with hard labour. Code, s. 90.

If the fight is in private it will be an assault. It dif
fers from a riot inasmuch as there must be three persons to' 
constitute the latter, and also in not being premeditated.

i AGENCY.

In regard to agency, a man is in general liable for what 
he authorizes another person to do. Thus where several 
persons combine for an unlawful purpose, any act bv one 
of such persons, in prosecution of such purpose, renders all 
liable. R. v. Curtley, 27 TT. C. R. 613; R. v. Slavin, 17 C. 
P. 205. See Accessories, ante, pp. 399, 401.
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So the owner of a shop is criminally liable for any 
unlawful act done therein in his absence by a clerk or assist
ant, as for instance for the sale of liquor without a license 
by a female attendant. B. v. King, 20 C. P. 246.

The general rule of law is that no one can be made 
criminally responsible for the acts of third persons, but in 
some cases a man may be brought within a penal statute by 
the acts of his agents or servants. The employment of an 
agent in the defendant’s usual course of business, is sufti- 
cient evidence in such cases, whence the magistrates may, 
if they think fit, presume that such agent was authorized 
to do the prohibited act with which it is sought to charge 
the principal. Attorney-General v. Siddon, 1 C. & J. 220.

Where a master intends a servant to commit some 
offence, he should be summoned as principal, and the ser
vant as aiding and abetting, Wilson v. Stewart, 3 B. & S. 
913; or the master may be charged with aiding the servant. 
Howells v. Wynne, 15 C. B. N. S. 3. In some cases the 
master may be responsible for the criminal act of his ser
vant, though done without his knowledge—as, for example, 
under “ The Licensing Act.” Mullins v. Collins, 38 J. P. 34.

But the sale by a servant of any book, magazine, pam
phlet or other thing, whether periodical or not, shall not 
make his employer criminally responsible in respect of 
defamatory matter contained therein unless it be proved 
that such employer authorized such sale knowing that such 
book, magazine, pamphlet or other thing contained defam
atory matter, or, in case of a number or part of a periodical, 
that defamatory matter was habitually contained in such 
periodical. Code, s. 298 (2).

And the servant of a master who bona fide acts in 
obedience to the instructions of the latter, and on demand 
made by or on behalf of the prosecutor gives full informa
tion as to his master, is not liable to any prosecution in 
icspect of the forgery of trade marks or fraudulent marking 
of merchandise. Code, s. 454.

e.w.M. 28
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And no factor or agent shall be guilty of theft by 
pledging or giving a lien on any goods or document of title 
to goods intrusted to him for the purpose of sale or other
wise, for any sum of money not greater than the amount due 
to him from his principal at the time of pledging or giving 
a lien on the same, together with the amount of any bill of 
eichange accepted by him for or on account of his principal.

And if any servant, contrary to the orders of his master, 
takes from his possession any food for the purpose of giving 
the same or having the same given to any horse or other 
animal belonging to or in the possession of his master, the 
servant so offending shall not, by reason thereof, be guilty 
of theft. R. S. C. c. 164, s. 63. Code, s. 305 (5) (6). See 
further as to agents, ss. 308, 309, and 310 of the Code.

AGGRAVATED ASSAULTS.

As to this, see s. 363 of the Code. See also assaults, 
and see ante, pp. 149-151, 161-3, 251.

AGGRESSIONS BY SUBJECTS OF FOREIGN STATES.

The R. S. C c. 146, ss. 6 and 7 and s. 68 of the Code 
now govern this subject. The sixth section of the statute 
does not apply to a British subject, but only to a citizen 
or subject of any foreign state or country. See R. v. Mc
Mahon, 26 U. C. R. 195.

The seventh section of the statute applies to the case 
of a British subject. R.v. Lynch, 26 U. C. R. 208.

Where the prisoner is proved to have said he was an 
American citizen, and had been in the American army, and 
there is no evidence offered to contradict this, it is evi
dence against the prisoner as his own admissions and declar
ations of the country to which he belonged. R. v. Slavin, 
17 C. P. 205.

Where a large body of armed men enter Canada, with 
intent to levy war, any person joining them in my character, 
though in itself peaceable, such as reporter merely, is equally
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liable with the others, for there is a common unlawful pur
pose, and any act in pursuance of it involves a share of the 
common guilt. B. v. Lynch, 26 U. C. B. 208.

It is not necessary in order to render a party amen
able to the statute, that he should actually have arms upon 
his person, it is quite sufficient that he is present and con
cerned with those who are armed, for all who are present 
at the commission of the offence are principals, and are 
alike culpable at law. B. v. Slavin, 17 C. P. 205. See also 
B. v. Magrath, 26 U. C. B. 385.

ALIENS.

The 60 & 61 V. c. 11, restricts the importaticn and 
employment of aliens. See 61 V. c. 2; 1 Edw. VII. c. 13.

ALLEGIANCE.

See oaths of allegiance.

ANIMALS, CBUELTY TO.

See cruelty to animals.

APPEALS.

See as to appeals to the sessions, ante, pp. 281-303. And 
as to appeals to the judge of a County Court of Ontario. 
See B. S. 0. c. 92, ante, p. 289.

APOSTACY.

The Imperial Statute 9 & 10 Wm. III. c. 32, s. 1, pro
vides that if any one educated in or having made profession 
of the Christian Beligion, by writing, printing, teachfng or 
advised speaking, maintains that there are more Cods than 
one, or denies the Christian Beligion to be true or the Holy 
Scripture to be of Divine authority, for the second offence, 
besides being incapable of bringing an action, or being 
guardian, executor, legatee or grantee, must suffer imprison
ment for three years without bail. There shall be no pro
secution for such words spoken, unless information’ of such
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words be given on oath before a justice, within four days 
after they are spoken, and the prosecution be within three 
months after such information. The offender is to be 
discharged, if within four months after his first conviction 
he renounces his error.

See also Blasphemy.

APPRENTICE.

The R. S. 0. c. 161, contains provisions respecting 
apprentices and minors. When the defendant, a justice of 
the peace, convicted one Q., an apprentice, for having 
absented himself from his master’s service without leave, 
and adjudged that he should give sufficient security to 
make satisfaction to his master, according to the statute, 
and in default of such satisfaction to be imprisoned in the 
common jail for two months, unless the said satisfaction bo 
sooner given, the conviction was quashed—first, because the 
articles of apprenticeship were not within the Act, for it 
appeared that the apprentice was a minor, and the articles 
were not executed by any one on his behalf, and secondly, 
because imprisonment for two months was not authorized 
by the statute. R. v. Robertson, 11 U. C. R. 621.

ARREST.

Section 552 of the Code, amended by 58 & 59 V. c. 40, 
specifies a large number of cases in which any one found 
committing an offence may be arrested without warrant by 
any one, and s.-s. 2, 3, and 7 of s. 552 define the cases in 
which a peace officer may arrest without warrant any one 
found committing any of the offences mentioned therein. 
As to the meaning of the expression “peace officer,” see 
Code, s. 3 (s); see also ss. 24 and 25 of the Code, Jordan v. 
McDonald, 31 N. S. R. 129.

Under s. 142 of the Code every one is guilty of an 
indictable offence, and liable to six months imprisonment, 
who having reasonable notice that he is required to assist
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any sheriff . . . magistrate or peace officer, in the exe
cution of his duty in arresting any person, or in preserving 
the peace, without reasonable excuse omits to do so.

When it is intended to arrest an offender on the ground 
of his being “ found committing ” an offence against these 
Acts, the offender must be taken either in the act of com
mitting the offence or on fresh pursuit. Hanway v. Boult- 
bee, 1 M. & R. 15, but not on his return after committing 
the offence. R. v. Phelps, C. & M. 180. The words “ found 
committing" mean either seeing the party actually com
mitting the offence or pursuing him immediately and con
tinuously after his committing it. R. v. Curran, 3 C. & P. 
397; see also Roberts v. Orchard, 2 H. & C. 769; Horley v. 
Rogers, 2 E. & B. 674; Griffith v. Taylor, 2 C. P. D. 194. 
Pursuit after an interval of three hours would not be a fresh 
pursuit. Downing v. Capel, L. R. 2 C. P. 461 ; Leetc v. Hart, 
37 L. J. C. P. 157.

Where a man is himself insulted by a person disturbing 
the peace in a public street, he may arrest the offender and 
take him to a peace officer to answer for a breach of the 
peace. Forrester v. Clarke, 3 IT. C. R. 151.

The fact that a party is violently assaulting the wife 
and child of another, is no legal justification for the latter, 
not being a peace officer, breaking into the house of the 
former in order to prevent the breach of the peace. Rock
well v. Murray, 6 U. C. R. 412.

Where there has been no breach of the peace, actual or 
apprehended, a magistrate has no right to detain a known 
person to answer a charge of an indictable offence verbally 
intimated to him without a regular information before him 
in his capacity of magistrate, that he may be able to judge 
whether it chargee any offence to which the party ought to 
answer. Caudle v. Ferguson, 1 Q. B. 889.

Where a magistrate allows a prisoner to depart without 
examining into the charge against him, with a direction 
to appear the next morning at the police office, and in the 
meantime on the ground that he was insulted by the prisoner
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when in custody before him the previous evening, gives 
verbal instructions to a constable to apprehend him and take 
him to a station-house or jail, such imprisonment is illegal, 
and the magistrate cannot justify the arrest. Powell v. 
Williamson, 1 U. C. E. 154.

Sections 20 to 39 of the Code contain various provi
sions as to arrest. Section 20 protects the officer who, in 
good faith, arrests the wrong person; sec. 21 applies to a 
warrant bad in law owing to some defect apparent on its 
face, and protects the officer, ignorance of law being in 
such case an excuse. Under sections 22 and 23 of the Code, 
a justice may himeelf act as a peace officer in making an 
arrest. But if he is not himself personally arresting the 
offender on view or upon suspicion, or calling in some one 
to assist him in so doing, he can only act by issuing a war
rant to apprehend the offender in the manner authorized 
by law. That is to say, an information must be laid as 
required by section 558 of the Code. A warrant without 
such information will not be a delegation of his personal 
power to arrest on suspicion or on view. McGuiness v. 
Dafoe, 27 O. R. 117; 23 A. R. 794.

A constable or private person may apprehend without 
warrant on view of a breach of the peace and before {he 
affray is over, and deliver up the offender, and he is justified 
in giving in charge and a constable in arresting without a 
warrant a party who has been guilty of a breach of the 
peace, if there are reasonable grounds for apprehending its 
continuance or immediate renewal, but not otherwise. 
Baynes v. Brewster, 11 L. J. Q. B. 5; 2 Q. B. 375; Stone, 
33rd ed., 127-8.

The words “ may be ” in section 25 of the Code refer 
to the provisions of the Code which authorize an arrest 
without warrant. Thus s. 552 authorizes the arrest without 
warrant of any person unlawfully wounding or inflicting 
grievous bodily harm contrary to s. 242 of the Code, and 
for such an offence any one may arrest without warrant, 
provided he has reasonable and probable grounds for belief 
in guilt. Jordan v. McDonald, 34 C. L. J. 274, 425; 31 N.
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S. B. 129. If the warrant is not indorsed as required by 
s. 565, the person executing it cannot be regarded as a peace 
officer, but he may justify without it under s. 25. Ib., 
and he is entitled to notice of action. Alderich v. Humph
rey, 29 0. B. 427.

HOW ABBEST MADE.
Though the officer executing a warrant for an offence 

less than felony must have it in his possession at the time, 
the arrest need not be by his hand nor need he be actually 
in sight. The arrest may be by his assistant, but he must 
be near at hand and acting in the arrest. Ex p. McManus, 
32 N. B. B. 481.

There may be an arrest under a warrant of commit
ment, though there is no physical interference. If the per
son to be arrested asks for and peruses the warrant and agrees 
to accompany 'the constable, it is an arrest. Alderich v. 
Humphrey, 29 0. B. 427; see as to what is an arrest, 33 
C. L. J. 499.

ABBEST AT NIGHT WITHOUT WABRANT.
Under s. 552, s.-s. 7 of the Code, a peace officer may, 

without warrant, take into custody any person whom he 
iinds lying or loitering in any highway, yard, or other place 
during the night, and whom he has good cause to suspect 
of having committed, or being about to commit, any indict
able offence. The provisions in paragraph (a) at the end of 
this sub-section, that the person arrested must not be 
detained after noon of the following day, applies only to 
cases coming solely within s.-s. 7, and not to all cases of 
arrest without warrant. B. v. Cloutier, 12 M. L .R. 183; 
see also ss. 26 and 28 ef the Code.

ABREdT ON TELEGRAM.

Section 22 of the Code authorizes an arrest on a tele
gram merely, addressed to a peace officer of a province other 
than that in which the offence was committed. R. v. Clou
tier, Supra.
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There is no right to arrest under an illegal warrant, 
and if the person attempting it be killed, it is manslaughter 
only. R. v. Lyons, 2 Can. C. C. 218; see post, title Process.

ARSON.

Every one is guilty of the indictable offence of arson, 
and liable to imprisonment for life who wilfully sets fire to 
any building or siructure whether such building, erection or 
structure is completed or not, or to any stack of vegetable 
produce or of mineral or vegetable fuel, or to any mine or 
any well of oil or other combustible substance, or to any ship 
or vessel, whether completed or not, or to any timber or 
materials placed in any shipyard for building or repairing 
or fitting out any ship, or to any of His Majesty’s stores or 
munitions of war. R. S. C. c. 163, ss. 2 to 5, 7, 8, 19, 28, 
46 and 47. Code, s. 482.

Every one who causes any event by an act which he 
knew would probably cause it, being reckless whether such 
event happens or not, is deemed to have caused it wilfully 
for the purposes of this part.

Nothing shall be an offence under any provision con
tained in this part unless it is done without legal justifica
tion or excuse, end without colour of right.

Where the offence consists in an injury to anything in 
which the offender has an interest, the existence of such 
interest, if partial, shall not prevent hie act being an offence, 
and if total, shall not prevent his act being an offence, if 
done with intent to defraud. R. S. C. c. 168, ss. 60 and 61. 
Code, s. 481.

Under the former Act the offence might be committed 
when a party set fire to a house, whether it was then in 
his possession or the possession of any other person, provided 
there was an intent to injure or defraud some third per
son ; as for instance when a man set fire to his own house to 
defraud an insurance company. R. v. Bryans, 12 C. P. 161.

Under the Code this would now be an offence, and it is 
necessary to prove an intent to injure or defraud which
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under the former law was a part of the offence, though in 
the ordinary case of arson all that is now required is that 
the act be wilfully done, without legal justification or excuse, 
and without colour of right. See s. 481. And no negli
gence or mischance will amount to such a burning. 2 Russ. 
C. & M. 6th ed. 782. See as to the old law R. v. Cronin, 36 
U. c. R. 342; R. v. Soucie, 17 N. B. R. 611 ; R. v. Child, 
L. R. 1 C. C. R. 307.

The 482nd section of the Code, extends the meaning of 
the term building. Under this section, the building need 
not necessarily be a completed cr finished structure, it is 
sufficient if it is a connected and entire structure. R. v. 
Manning, L. R. 1 C. C. R. 338.

An “unoccupied” building may come within the statute, 
for if no one else is in occupation or possession of the build
ing, the owner is in law in “possession.” R. v. Cronin, 36 
U. C. R. 342.

Under the 483rd section of the Code, wilfully attempt
ing to set fire to anything, the subject of arson or wilfully 
setting fire to any substance so situated that the offender 
knows that anything the subject of arson is likely to catch 
fire therefrom is an indictable offence.

The prisoner saturated a blanket with coal oil, and 
placed it so that if the flames were communicated to it, the 
building would have caught fire. He then lighted a match 
and held it in his fingers till it was burning well, and then 
put it down towards the blanket and got it within an inch 
or two of the blanket when the match went out. The blaze 
did not touch the blanket, and the prisoner threw away the 
match and left without making any second attempt. No 
fire was actually communicated to the oil or blanket. It was 
held that these were overt acts immediately and directly 
tending to the execution of the principal crime, and that 
the prisoner was properly convicted of an attempt at arson. 
R. v. Goodman, 22 C. P. 338.

An Act prohibiting setting fire “in the open air” will not 
cover sparks from a locomotive though it occasioned a fire 
outside. R. v. Clive, 1 Terr. L. R. 170.
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Setting fire to a quantity of straw on a lorrie is not 
setting fire to a stack of straw, the straw being on the way 
to market, and it not appearing whether it was being 
removed to or from a stack. 11. v, Satchwell, L. R. 2 C. C. 
K. 21. Under s. 487, threats to burn or destroy are not 
indictable unless in writing. When the threats are verbal 
the offender should be bound over to keep the peace under 
s. 959 (2). Ex p. Walsh, 2 Can. C. C. 35.

The general rule that a person intends the natural con
sequences of his act, applies in arson as well as in other 
cases. R. v. Cronin, 36 U. C. R. 342.

A party intending the commission of an unlawful act is 
not in all, cases responsible for the consequences which 
ensue. A sailor on board a ship entered a part of the vessel 
for the purpose of stealing rum, and while tapping a cask of 
rum a lighted match held by him, came in contact with 
the spirits which were flowing from the cask tapped by him, 
and a conflagration ensued, which destroyed the vessel, and 
it was held that a conviction for arson of the ship could not 
be upheld. R. v. Faulkner, 13 Cox C. C. 550, but this was 
on the ground that there was no offence unless the act was 
malicious and wilful. See R. v. Pembliton, L. R. 2 C. C. 
R. 119.

ASSAULTS. ‘ 1

An assault is the act of intentionally applying force to 
the person of another, directly or indirectly, or attempting 
or threatening, by any act or gesture, to apply force to the 
person of another, if the person making the threat has, or 
causes the other to believe, upon reasonable grounds, that 
he has present ability to effect his purpose, and in either 
case, without the consent of the other or with such consent, 
if it is obtained by fraud. Code, s. 258. As to assaults in 
general, see Code, ss. 259-265, 57 & 58 V. c. 57 ; also Code, 
ss. 45-58.

Aggravated assaults as well as assaults upon any female 
or upon any male child whose age does not, in the opinion of
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the magistrate, exceed fourteen years, and assaults upon any 
peace officer or public officer in the lawful performance of 
his duty come within the provisions of that part of the Code 
relating to the summary trial of indictable offences. See 
Code, s. 783. (c), (d) & (e), ante, pp. 149-151, 161-3.

As to summary conviction for assaults, see Code, s. 86r4, 
ante, p. 251.

WHEN JUSTIFIED.
It is a sufficient excuse to show the assault happened by 

misadventure or while the defendant was lawfully engaged 
in some sport or game, or it may be justified by showing 
that it was done under the authority of the law or in self- 
defence. The mere offer of a person to strike another is suffi
cient to justify the latter striking him. He need not stay 
till the latter has actually struck him but the battery must 
not be more than necessary for self-defence. A battery 
may also be justified in defence of property: See Code, ss. 
48-54; Stone 33rd ed. 131.

If a bicycle gets beyond the rider’s control, he cannot be 
convicted of an unlawful assault in respect of the injury 
done to any person in consequence. Ackroyd v. Barrett, 11 
T. L. R. 115. But he is liable for other offences : See R. v. 
Parker, 59 J. P. 793; Code, s. 253.

Under s. 53 of the Code, force may be used to prevent 
treepassing on real property of which the party is in peace
able possession. There is no assault under this clause unless 
force is used to repel force. Poekett v. Pool, 32 C. L. J. 
523; 11 M. L. R. 275.

The owner of goods which are wrongfully in possession 
of another may justify an assault in order to repossess him- 
aelf of them, no unnecessary violence being used. Blades 
v. Higgs, 10 C. B. N. 8. 713.

WHAT IS ASSAULT.
An assault is an attempt unlawfully to apply any, the 

least actual force, to the person of another, directly or indi
rectly. R. v. Shaw, 23 U. C. R. 616.
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There need not he an actual touching of the person 
assaulted, but mere words never amount to an assault. R. v. 
Langford, 15 O. R. 52.

A threat to ehoot a person, coupled with the act of pre
senting a loaded firearm at him, although it is at half-cock, 
is in law an assault. Osborne v. Veitch, 1 F. & F. 317.

To discharge a pistol loaded with powder and wadding 
at a person, within such a distance that he might have been 
hit, is an assault. R. v. Cronan, 24 C. P. 106.

It is not necessary that the party should receive an 
injury. Striking or throwing a stone or riding at another. 
Martin v. Shoppe, 3 C. & P. 373; or striking a horse where
on another is riding whereby he is thrown. Dodwell v. 
Burford, 1 Mod. 24, or encouraging a dog to bite, or throw
ing over a chair, on which a person is sitting whereby the 
person is injured, or holding up the hand in a threatening 
manner, or any other circumstances, denoting at the time 
an intention coupled with a present ability of using actual 
violence against the person will constitute an assault. If 
the person be actually struck or even touched the offence is 
a battery which includes an assault. But the act must be 
done with a hostile intention. For instance, placing the 
hand on another’s shoulder to call his attention to the hose 
of a fire engine is not an assault. Coward v. Baddeley, 4 H. 
& N. 478. But a constable who called on the rider of a 
bicycle ridden at night without r. light to stop, and in order 
to obtain his name and address, caught hold of the machine 
and caused the rider to fall off, was held guilty of an assault. 
Hatton v. Treeby (1897), 2 Q. B. 452; 46 W. R. 6. If a 
person consent to be struck by another, it will not amount to 
an assault. R. v. Gnthrie, L. R. 1 C. C. fl. 243; R. v. Con
nolly, 26 U. C. R. 320; unless the consent be given through 
ignorance or fraudulent misrepresentation, or unless the 
act be attended with a breach of the peace or be in some 
other wav injurious to the public. Injuries given ami 
received at prize fights are injurious to the public, conse
quently the combatants and all persons aiding and abetting
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therein are guilty of an assault for which an indictment will 
lie. B. v. Coney, 8 Q. B. D. 534; 4Ü !.. T. 307; E. v. 
Buchanan, 12 M. L. E. 190; Stone, 33rd ed. 130-1.

A magistrate has no rfght to order an examination of 
the person of a prisoner. An examination by medical men, 
in pursuance of such an order, of the person of a female, in 
custody upon the charge of concealing the birth of her 
illegitimate child, constitutes an assault. Agnew v. Dobson, 
13 Cox C. C. 625. As to woman under sentence of death, 
see Code, a. 730. I

Using insulting and abusive language to a person in his 
own office, and on the public street, and using the fist in a 
threatening and menacing manner to the face and head of 
a person, amounts to an assault. B. v. Harmer, 17 U. C. 
E. 555. I

CONDUCTOB ON TBAIN.

A conductor on a train is not liable for an assault under 
the 51 V. c. 29, s. 248, in attempting to put a person off the 
cars who refuses, after being several times requested, to pay 
his proper fare. B. v. Faneuf, 5 L. C. J. 167. No doubt, 
however, if the conductor used more force than was neces
sary, it would amount to an assault. Moderate correction of 
a servant, or scholar, by his master, is not an assault; but 
wounding, kicking and tearing a person’s clothes, do no’ 
fall within the scope of moderate correction. Mitchell v. 
Defries, 2 U. C. B. 430. -

SCHOOLMASTKB.

Caning on the hand one who deserves it is no assault 
if inflicted unobjectionably and without causing serious 
injury. Gardner v. Bygrove, 53 J. P. 743.

Chastisement unnecessary for the maintenance of school 
discipline, and out of proportion to the nature of the offence, 
and springing from motives of caprice, anger, or bad temper, 
cannot be justified by a schoolmaster. Brisson v. Lafon
taine, 8 L. C. J. 173. But it is lawful for every parent,
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or person in the place of a parent, schoolmaster or master, 
to use force by way of correction towards any child, pupil 
or apprentice under his care, provided that such force is 
reasonable under the circumstances. Code, s. 55. See Be 
Basingstoke School, 41 J. P. 118. A schoolmaster is not 
guilty of assault for administering reasonable chastisement 
to a pupil for an offence on the way to or from school. 
Cleary v. Booth (1893), 1 Q. B. 465; 17 Cox C. C. 611. 
But detention after school hours for not doing home lessons 
is an assault. Hunter v. Johnson, 13 Q. B. D. 825.

CLAIM OF BIGHT.

Where there is a 6ona fide claim of title there is no juris
diction, although there may have been an excess of force or 
violence in the assault. R. v. Pearson, L. R. 5 Q. B. 237 ; 39 
L. J. M. C. 76. The remedy will be an indictment. But to 
oust the jurisdiction there must be a reasonable ground fora 
claim of right. Paul v. Summerhayes, 4 Q. B. D. 9; 39 L. 
T. 574. See ante, pp. 44. 251 ; also Code, s. 842 (8).

A person making a bona fide claim of right to be 
present, as one of the public, in a law court at the hearing 
of a suit, is not justified in committing an assault upon a 
police constable and an official who endeavour to remove 
him. Such a claim of right does not oust the jurisdiction 
of the magistrate who has to try the charge of assault, and 
he may refuse to allow cross-examination, and to admit evi
dence in respect of such a claim. R. v. Eardley, 49 J. P. 551.

If, on hearing of a charge of assault evidence be given 
of a higher offence, such as rape, the justices may still con
vict of the common assault, provided they disbelieve the evi
dence as to the other point. Ex p. Thompson, 6 II. & N. 
193; Wilkinson v. Dutton, 3 B. & S. 821.

CONVICTION AND PUNISHMENT.

A common assault is an indictable offence, and is so 
punishable. See Code, s. 265 ; R. v. Taylor, L. R. 1 C. C. R. 
194. The punishment usually inflicted is fine, imprison
ment, and sureties to keep the peace; and the court of
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Quarter Sessions has a general jurisdiction to fine and 
imprison for an assault. Ovens v. Taylor, 19 C. P. 49-58.

The defendants were convicted for unlawfully assaulting 
¥., “by standing in front of the horses and carriage, driven 
by the said F., in a hostile manner, and thereby forcibly 
detaining him, the said F. on the public highway against 
his will.” The conviction was quashed because it alleged 
the detention of the driver, as occasioned by standing in 
front of the horses only, and not in front of the horses and 
carriage, and it was a question of law whether detaining 
the horses was also a detention of the driver. R. v. McElli- 
gott, 3 O. H. 535.

INDECENT ASSAULTS.

Section 259 of the Code, relates to indecent assaults 
upon females; s. 260, as amended by 56 V. c. 32, to sodomy 
or indecent assault upon males. In the former case if the 
girl in respect of whom the offence is charged to have been 
committed or any other child of tender years who is tendered 
as a witness does not in the opinion of the court or justices 
understand the nature of an oath, the evidence of such girl 
or other child of tender years may be received though not 
given upon oath if in the opinion of the court or justices 
as the case may be, such girl or other child of tender years 
is possessed of sufficient intelligence to justify the reception 
of the evidence and understands the duty of speaking the 
truth. But such testimony must be corroborated by some 
other material evidence in support thereof implicating the 
accused. Code, s. 685; see also the 56 V. c. 31, s. 25.

A boy under fourteen, if acquitted of rape, or of an 
offence against s. 181 of the Code, may be convicted of 
indecent assault. R. v. Williams (1893) 1 Q. B. 320. Car
nal knowledge of a girl under fourteen (see s. 269) includes 
indecent assault, and an acquittal of the former bars the 
latter. R. v. Cameron, 4 Can. C. C. 385 ; Code, s. 713.

If a girl over the age of fourteen consents to the act, 
there is no offence. R. v. Johnson, 10 Cox C. C. 144. There
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cannot be an indecent assault where there is consent. E. v. 
Wollaston 12 Cox C. C. 180. Unless the person is under 
fourteen, see s. 261 of the Code.

Where a child submits to an act, not knowing its nature, 
it is an assault, though if there were a positive will and 
consent exercised, it would not be. R. v. Lock, 2 C. C. R. 10.

COMPLAINT AFTER.

The fact of a complaint being made shortly after the 
occurrence is admissible where the girl on whom the 
offence is alleged to be committed is of such tender 
years that the court directs her evidence to be taken but not 
upon oath and where the question of her consent to the 
assault is immaterial. R. v. Kiddle, 19 Cox C. C. 77.

PAYMENT OF DAMAGES AND COSTS.

Assault is one of the offences in respect of which if a 
person is summarily convicted before a justice, the latter 
may, if it is a first conviction, discharge the offender upon 
his making such satisfaction to the person aggrieved for 
damages and costs, or either of them, as are ascertained by 
the justice. Code, s. 861. See also s. 834 as to costs on 
conviction for assault.

AGGRAVATED ASSAULTS.

The grievous bodily harm which will constitute an 
aggravated assault need not be either permanent or danger
ous if it be such as to seriously interfere with comfort or 
health. R. v. Archibald, 4 Can. C. C. 159. There must be 
the infliction of direct and intentional violence whether 
with a weapon, the fist or foot, or in any other way not 
involving the use of a weapon, as for instance by creating a 
panic at a theatre, or making a trap into which the victim 
fell. Ib. R. v. Martin, 8 Q. B. D. 54 ; R. v. Clarence, 22 Q. 
B. D. 23. See ss. 262, 263 and 783 of the Code.

Under s. 713 of the Code every count shall he deemed 
divisible; and if the commission of the offence charged, as
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described in the enactment creating the offence or as charged 
in the count, includes the commission of any other offence 
tne person accused may be convicted of any offence so 
included which is proved, although the whole offence charged 
is not proved; or he may be convicted of an attempt to 
commit any offence so included. See also s. G33.

Under the s. 713, where the indictable offence includes 
an assault, there may be an acquittal of the offence and a 
conviction of assault, if the evidence warrants such finding.

But under this section there cannot be a conviction of 
an assault unless the assault is included in, and forms parcel 
of the offence and contains all the essential elements of that 
charged. B. v. Lamoureux 31 C. L. T. Occ. N. 49. And the 
assault must also be committed in attempting to commit the 
offence, and in purusance of that object. See R. v. Ding- 
man, 22 U. C. R. 283; R. v. Cregan, 12 N. B. R. 36; R. v. 
Ganes, 22 C. P. 185; R. v. Smith, 34 U. C. R. 552; R. v. 
Sirois, 27 N. B. R. 610.

So on an indictment for shooting with intent, the pris
oner, if acquitted of the indictable offence, may be con
victed of a common assault. R. v. Cronan, 24 C. P. 106.

So on an indictment for an assault with intent to do 
grievous bodily harm, if the jury find the assault com
mitted, but negative the intent, they may convict of a 
common assault. R. v. Lackey, 17 N. B. R. 194.

So on a count for assaulting, beating, wounding and 
occasioning actual bodily harm against the statute, the 
prisoner may be convicted of a common assault. R. v. 
Oliver, 8 Cox C. C. 384.

The prisoner was charged with an assault with intent 
to commit murder, in that he had opened a railway switch 
with intent to cause a collision, whereby two trains did 
come into collision causing a severe injury to a person in 
one of them, it was held that this was not an assault with 
intent to commit murder within the meaning of the Extra
dition Treaty. Re Lewis, 6 P. R. 236.

C.M.M. 29
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ASSAULT ON CONSTABLE.

To support a charge of an assault on a constable in the 
execution of his duty, it is not necessary that the defendant 
should know that he was a constable then in the execution 
of his duty; it is sufficient that the constable should Have 
been acting in the execution of his duty, and then been 
assaulted. R v. Forbes, 10 Cox C. C. 362. See Code, s. 229 
(3). If a constable sees an assault committed, he may, 
recently after that assault, and before all danger of further 
violence has ceased, apprehend the offender ; and if in so 
doing he is resisted and assaulted, the person assaulting is 
liable to be ponvicted of assaulting a constable in the execu
tion of his duty. B. v. Light, 7 Cox C. C. 389.

If a constable in making an arrest is assaulted, and it 
appears that the constable was acting at the time in the 
due execution of his duty, and had a right to make the 
arrest, the person committing the assault may be convicted 
of assaulting the constable in the execution of his duty. Ib. 

Code, s. 263.
But if the constable had no right to make the arrest, 

the person assaulting him cannot be convicted of assaulting 
a constable in the execution of his duty. Galliard v. Lax- 
ton, 9 Cox C. C. 127; R. v. Saunders, L. R. 1 C. C. It. 7,1.

It must be remembered, however, that if the party used 
more force and violence than was necessary, he might be 
convicted of a common assault. R. v. Mabel, 9 C. & P. 474.

If the apprehension is unlawful, the prisoner cannot 
be convicted of wounding the constable with intent to pre
vent his lawful apprehension. R. v. Marsden, 11 Cox C. C. 90.

It is submitted, notwithstanding the decision of the 
majority of the court, in R. v. Lantz, 19 N. S. R. 1, that a 
constable executing civil process, is not a peace officer in 
the due execution of his duty, so as to be entitled to the 
protection of the clause, and a party assaulting him under 
such circumstances would be liable only for a common 
assault. I
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Where a police officer attempts an arrest, by virtue of 
a warrant, for an offence punishable on summary convic
tion, the person resisting such arrest, and assaulting the 
officer, in so doing, cannot be convicted of such assault, if 
the officer has not the warrant in his possession at the time 
of the arrest—a constable not being authorized to arrest in 
such case, unless he has the warrant in his possession at the 
time. Codd v. Cabe, 1 Ex. D. 352. See Code, ss. 32 and 843.

If a Warrant of committment, issued by a justice of 
the peace, is good on its face, and the magistrate had juris
diction in the case, it is a justification to a constable to 
whom it is given to be executed, and a person resisting him 
is guilty of an assault. But a warrant good on its face, will 
not protect a justice, if the warrant has no valid founda
tion, as if it is issued without any proper information being 
laid. Appleton v. Lepper, 20 C. P. 138; R. v. Finlay, 13 
M. L. R. 383; R. v. Monkman, 8 M. L. R. 509; Sleeth v. 
Hurlbert. 25 S. C. R. 620; see ante, p. 61.

A warrant of commitment issued by two justices of tho 
peace for non-payment of a fine and costs imposed on J. D. 
who had been convicted of an offence under the “ Indian 
Act,” directed the constables of the county of B. to take 
and deliver J. D. to the keeper of the common jail of the 
county, to be kept there for two months unless the fine and 
costs imposed including costs of conveying to the jail should 
be sooner paid. The constable having been assaulted in 
attempting to execute this warrant, the court held that 
the justices having had jurisdiction over the offence, and 
the warrant being valid on its face, it afforded a complete 
protection to the constable executing it, and that the defend
ant was properly convicted of assaulting the constable in the 
execution of his duty, notwithstanding that the award of 
punishment may have been erroneous in directing imprison
ment for non-payment of the fine and costs, including costs 
of conveying to jail, as not authorized by the “Indian Act.” 
R. v. King, 18 O. R. 566; see Code, s. 18.
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A person resisting a coastable in executing an execution 
issued by a justice of the peace in the form K, in the sched
ule to the N. B. R. S. c. 137, is liable to an indictment. R. 
v. McDonald, 9 N. B. R. 440.

An officer of justice who strikes a prisoner without 
necessity is guilty of an unjustifiable assault. Coureelles 
v. City of Montreal, 7 Mont. S. C. 154. As to assaults on 
constables on government railways, see R. S. C. c. 38, s. 56.

An assault is none the less a breach of the peace because 
it is committed by a husband upon the person of his own 
wife, and the wife is a competent person to make the com
plaint. Ex p. Abell, 18 N. B. R. 600.

ATTEMPTS.

Every one who, having an intent to commit an offence, 
does or omits an act for the purpose of accomplishing his 
object is guilty of an attempt to commit the offence intended 
whether under the circumstances it was possible to commit 
such offence or not.

The question whether an act done or omitted with 
intent to commit an offence is or is not only preparation 
for the commission of that offence, and too remote to con
stitute an attempt to commit it, is a question of law. Code, 
8. 64. See also ss. 528, 529 and 530.

When the complete commission of the offence charged 
is not proved, but the evidence establishes an attempt to 
commit the offence, the accused may be convicted of such 
attempt and punished accordingly. R. S. C. c. 174, s. 183. 
Code, s. 711.

An assault with intent to commit an indictable offence 
is an attempt to commit an offence within the meaning of 
this section, and on an indictment for rape a conviction for 
an assault with intent to commit rape is valid. John v. R., 
15 S. C. R. 384.

When an attempt to commit an offence is charged, but 
the evidence establishes the commission of the full offence, 
see Code, s. 712. See also indictable offences.
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As to various acts done with intent to commit murder, 
see Code, s. 233.

B. drew a loaded pistol from his pocket for the purpose 
of murdering S., but before he had time to do anything 
further in pursuance of his purpose, the pistol was snatched 
out of his hand and he was at once arrested. It was held 
that this was not an attempt to murder. R. v. Brown, Î0 
Q. B. D. 381.

BANKS.

Under the 53 V. c. 31, s. 97, any officer of a bank wil
fully giving any creditor thereof an undue or unfair pre
ference over the other creditors is guilty of a misdemeanour, 
and by s. 99, the making of any wilfully false or deceptive 
statement in any account, statement, return, report or other 
document, respecting the affairs of the bank is, unless It 
amounts to a higher offence, a misdemeanour punishable by 
imprisonment for a term not exceeding five years. Under 
s. 100, it is an offence against the Act for any person to 
use the title of “ bank,” “ banking company,” “ banking 
house,” “banking association,” or “banking institution,” 
without being authorized so to do by the Act or by some 
other Act in force in that behalf.-

Under the 319th section of the Code, it is an indictable 
offence for any cashier, assistant cashier, manager, officer, 
clerk or servant of any bank to steal any money or security 
for money, whether belonging to the bank or to any person 
lodging the same with the bank.

As to false statements in receipts under the Bank 
Act, or fraudulently dealing with property for which the 
bank holds a receipt, see Code, s. 378.

BARRATRY.

This is an offence of frequently inciting and stirring up 
suits and quarrels between His Majesty’s subjects, either 
at law or otherwise. The offence is a misdemeanour, punish
able by fine and imprisonment. It is insufficient to prove
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a single act, inasmuch as it is of the essence of the offence 
that the offender should be a common barrator.

BAWDY HOUSE.

A common bawdy house is a house, room, set of rooms, 
or place of any kind kept for purposes of prostitution. 
Code, s. 195; see ante, pp. 150-164.

Every one is guilty of an indictable offence and liable 
to one year’s imprisonment who keeps any disorderly house, 
that is to say, any common bawdy-house, common gaming
house or common betting-house, as hereinbefore defined.

Any one who appears, acts, or behaves as master or 
mistress, orias the person having the care, government or 
management, of any disorderly house shall be deemed to be 
the keeper thereof, and shall be liable to be prosecuted and 
punished as such, although in fact he or she is not the real 
owner or keeper thereof. Code, s. 198. See as to houses 
of ill-fame, ante, p. 150.

BETTING AND POOL-SELLING.

A common betting-house is a house, office, room or 
other place—

(а) opened, kept or used for the purpose of betting 
between persons resorting thereto and—

(i) the owner, occupier, or keeper thereof;
(ii) any person using the same;
(iii) any person procured or employed by, or act

ing for or on behalf of any such person ;
(iv) any person having the care or management, 

or in any manner conducting the business thereof ; or
(б) opened, kept or used for the purpose of any money 

or valuable thing being received by or on behalf of any such 
person as aforesaid, as or for the consideration,

(i) for any assurance or undertaking, express or 
implied, to pay or give thereafter any money or valuable 
thing on any event or contingency of or relating to any 
horse-race or other race, fight, game or sport; or



BETTING AND POOL-SELLING. 455

(ii) for securing the paying or giving by some other 
person of any money or valuable thing on any such event 
or contingency.

or (c) opened or kept for the purpose of recording or 
registering bets upon any contingency or event, horse-race, 
or other race, fight, game or sport, or for the purpose of 
receiving money or other thing of value to be transmitted 
for the purpose of being wagered upon any such conting
ency or event, horse-race or other race, fight, sport or game, 
whether any such bet is recorded or registered there, or 
any money or other thing of value is there received to be 
transmitted or not;

or (<f) opened, kept or used for the purpose of facili
tating or encouraging or assisting in the making of bets 
upon any contingency or event, horse-race, or other race, 
fight, game or sport, by announcing the betting upon or 
announcing or displaying the results of horse-races or other 
races, fights, games or sports, or in any other manner, 
whether such contingency or event, horse-race, or other race, 
fight, game or sport occurs or takes place in Canada or else
where. Code, s. 197, as amended by 58 & 59 V. c. 40. As to 
starch warrants in such cases, see Code, s. 575, as amended 
by 58 & 59 V. c. 40; ante, p. 89.

Every one is guilty of an indictable offence, and liable 
to one year’s imprisonment, and to a fine not exceeding 
one thousand dollars, who—

(o) uses or knowingly allows any part of any premises 
under his control to be used for the purpose of recording 
of recording any bet or wager or selling any pool ; or

(6) keeps, exhibits, or employs, or knowingly allows to 
be kept, exhibited or employed, in any part of any premises 
under his control, any device or apparatus for the purpose 
of recording any bet or wager or selling any pool ; or

(e) becomes the custodian or depositary of any money, 
property or valuable thing staked, wagered, or pledged; or
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(d) records or registers any bet or wager, or sells any 
pool, upon the result—

(1) of any political or municipal election;
(ii) of any race;
(iii) of any contest or trial of skill or endurance of 

man or beast.
The provisions of this section shall not extend to any 

person by reason of his becoming the custodian or deposi
tary of any money, property or valuable thing staked, to be 
paid to the winner of any lawful race, sport, game, or 
exercise, or to the owner of any horse engaged in any lawful 
race, or to bets between individuals or made on the race 
course of an, incorporated association during the actual 
progress of a race meeting. B. S. C. c. 159, s. 9. Code, 
e. 204.

Under s. 197 of the Code, it is not necessary that there 
should be evidence of such house, room or place having been 
opened and kept or used previously to the occasion in ques
tion.

USING A PLACE.

The term "place” does not necessarily mean one par
ticular spot, but may include a place extending over a con
siderable area of ground, such place need not be bounded 
by a definite line, but it cannot be of unlimited extent, and 
it is to be confined to the area occupied by the persons con
gregated together and resorting to it, and such place is 
further to be limited to a space upon which if any one 
carried on business there as a betting man, he might fairly 
and reasonably be said to be carrying on such business in 
the immediate presence of the persons resorting to such 
place. B. v. Preedy, 17 Cox C. C. 433.

A tree in Hydel Park, to which a man used to resort to 
bet, was held not a “place.” Doggett v. Cattems, 17 C. B. 
N. S. 669; 19 C. B. N. S. 765; 12 Jur. N. S. 243. The place 
must be one of which the defendant is or may be the owner 
or occupier, or of which he has the care or management. Ib.
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But a temporary wooden structure erected during races, was 
held to be within this Act. Shaw v. Morley, L. R. 3 Ex. 137. 
An umbrella on a race-course is a place. Bowes v. Fenwick, 
L. R. 9 C. P. 339; Haigh v. Sheffield, L. R. 10 Q. B. 102: 
see also Powell v. Kempton P. Co. (1899), A. C. 143; (1897), 
2 Q. B. 242; R. v. Humphrey (1898), 1 Q. B. 875.

A. on three successive days stationed himself at the 
same spot on an open piece of ground for the purpose of 
betting on horse-races with any person who chose to bet. 
The spot so occupied was a bay like the stall of a stable, 
formed by a hoarding at A.’s back and on either side of him 
by stays supporting the hoarding, and this was held using a 
place, etc. Liddell v. Lofthouse, 18 Cox C. C. 249.

But paying bets made elsewhere is not using a place for 
the purpose of betting with persons resorting thereto. Brad
ford v. Dawson (1897), 1 Q. B. 307; 18 Cox C. C. 473.

A bookmaker and his clerk entered enclosed grounds 
in which horse-races were being carried on, and put up a 
cane structure about five feet high, with four legs or sup
ports, and having on top a board on which were painted 
“Bob Patch (his own name), London. All in run or not— 
pay first past the post.” Before each race the odds offered 
against the various horses running were written on the 
board. Patch stood on a box placed close to the struc
ture, and invited people to bet with him, and assisted by his 
clerk, who stood near, made bets on each race with backers 
of the horses running, and it was held that he had used a 
“place for the purpose of betting with persons resorting 
thereto.” Brown v. Patch (1899), 1 Q. B. 892.

On five different days a bookmaker and his clerk were 
in the bar and tap room of a beer house, and used the bar 
and tap room for the purpose of betting, and did bet upon 
horse races with persons resorting thereto. The respondent, 
the keeper of the beer house, was present and knew of and 
permitted such user. The bookmaker and clerk did not 
occupy any specific place in the bar or tap room, and had 
no interest or property in the premises. It was held that
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the respondent had knowingly and wilfully permitted a 
room to be used for the purpose of betting with persons 
resorting thereto within the meaning of the statute amt 
ought to be convicted. Hornsby v. Raggett (1892), 1 Q. B. 
20; Belton v. Busby (1899), 2 Q. B. 380; and see R. v. Duffy, 
21 C. L. T. Occ. N. 477; Whitehurst v. Fincher, 62 L. T. 433.

WHAT BETS ALLOWED.
In R. v. Smiley, 22 O. R. 687, it was held that section 

204 of the Code did not extend to the result of any political 
or municipal election, or of any race, or of any contest or 
trial of skill, or endurance of man or beast, to take place 
out of Canada. See Macleod v. Attorney-General, 17 Cox 
C. C. 341.

Under s. 204 (2) bets may be made at race courses ot 
incorporated associations during the actual progress of race 
meetings. Stratford v. Fitch, 28 0. R. 579.

CLUBS.

Betting in a club between, the shareholders therein is 
not an offence. Downes v. Johnson (1895), 2 Q. B. 203.

A proprietary club in which the conveniences of the 
club are merely incidental to gaming is within the statute, 
notwithstanding it is managed by a committee of subscribers 
elected by members. Jenks v. Turpin, 13 Q. B. D. 505.

A club whose members habitually bet is not within the 
statute. Oldham v. Ramsden, 32 L. T. 825.

OTHER POINTS.

It is not betting to sell coupons to be filled up with the 
names of the first four horses in a race, where doing so 
secures a prize. Stoddart v. Sagar (1895), 2 Q. B. 474; see 
also R. v. Stoddart (1901), 1 Q. B. 177.

But a person habitually resorting to the bar of a public 
house for the purpose of betting is liable, whether the money 
is handed to him inside or outside the house. R. v. Wortnn, 
18 Cox C. C. 70 (1895), 1 Q. B. 227. But proof that money
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was actually deposited prior to a horse race is not essential 
to a conviction. Bond v. Plumb (1894), 1 Q. B. 169.

Section 197 creates two separate and distinct offences, 
namely, keeping, etc., the places referred to first for the pur
pose of betting with persons resorting thereto, and, secondly, 
for the purpose of receiving deposits on bets. Bond v. Plumb 
(1894), 1 Q. B. 169; if Cox C. C. 749.

A bank, a telegraph office and another office were 
simultaneously opened in a town. Moneys were deposited 
in the bank by various persons who were given receipts 
therefor in the name of a person in the United States, which 
receipts were taken to the telegraph office, where informa
tion as to horse races being run in the United States was 
furnished to the holders of the receipts, who telegraphed 
instructions to the person there for whom the receipts were 
given to place, and who placed bets equivalent "to the 
amounts deposited on horses running in the races, and on 
their winning, the amounts won were paid to the holders of 
the receipts at the third office, by telegraphic instructions 
from the persons making the bets in the United States ; and 
it was held that the person keeping the telegraph office 
was properly convicted of keeping a common betting house 
under sections 197 and 198. B. v. Osborne, 27 O. R. 185; 
see also R. v. Giles, 26 0. R. 586.

EVIDENCE.

When the charge is of keeping a house for the purpose 
of betting with persons resorting thereto, the offence may 
be proved by showing that the house was opened and adver
tised as a betting house, although no person ever physically 
resorted thereto. But where no other evidence than that 
of resorting is offered, there must be evidence of physical 
resorting, and it is not sufficient to show that letters and 
telegrams were sent to the accused, directing him to make 
bets with the senders; persons sending such telegrams are 
not resorters. R. v. Brown (1895), 1 Q. B. 119.
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PERSONS LIABLE.

The manager of a place where a lawful business is 
carried on, but in which illegal betting may be proved to 
have taken place to his knowledge, is not liable. R. v. Cook, 
13 Q. B. D. 377.

So a person who permits his house to be used for the 
sale of tickets in an ordinary sweepstake on a horse race, 
does not commit any offence. R. v. Hobbs (1898)» 2 Q. B. 
647; see also Davies v. Stephenson, 24 Q. B. D. 529.

Under s. 199 of the Code, every person looking on 
while any qther person is playing, is liable to conviction, 
and under the 33 Hen. VIII. c. 9, s. 9, any person found in 
a betting house can be bound over no snore to play or fre
quent the same, though there is no evidence against him 
beyond the fact of his being found therein. Murphy v. 
Arrow (1897), 2 Q. B. 527.

It is illegal to become the custodian or stakeholder of 
money even when the bet is between individuals on the 
result of an election. Walsh v. Trebilcock, 23 S. C. R. 695; 
R. v. Dillon, 10 P. R. 352 overruled.

Where an information charged defendant with having 
on the 5th October, and on divers other days and times 
between the said 5th October, and the laying the informa
tion (16th November) kept a betting-house, a conviction for 
so using the house on the 8th November, was held good and 
valid and did not allege more than one offence. Onley v. 
Gee, 4 L. T. 338.

BIGAMY.

Bigamy is—
(а) the act of a person who, being married, goes through 

a form of marriage with any other person in any part of 
the world; or

(б) the act of a person who goes through a form of mar
riage in any part of the world with any person whom he or 
she knows to be married; or
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(c) the act of a person who goes through a form of 
marriage with more than one person simultaneously or on 
the same day. R. S. C. c. 37, s. 10.

A “ form of marriage is any form either recognized as 
a valid form by the law of the place where it is gone through, 
or, though not so recognized, is such that a marriage cele
brated there in that form is recognized as binding by the 
law of the place where the offender is tried. Every form 
shall for the purpose of this section be valid, notwithstand
ing any act or default of the person charged with bigamy, 
if it is otherwise a valid form. The fact that the parties 
would, if unmarried, have been incompetent to contract 
marriage shall be no defence upon a prosecution for bigamy.

No one commits bigamy by going through a form of 
marriage:

(o) if he or she in gocd faith and on reasonable grounds 
believes his wife or her husband to be dead: or

(1) if his wife or her husband has been continually 
absent for seven years then last past, and he or she is not 
proved to have known that his wife or her husband was 
alive at any time during those seven years; or

(c) if he or she has been divorced from the bond of the 
first marriage ; or

(d) if the former marriage has been declared void by a 
court of competent jurisdiction. R. S. C. c. 161, s. 4.

No person shall be liable to be convicted of bigamy in 
respect of having gone through a form of marriage in a 
place not in Canada, unless such person, being a British 
subject resident in Canada, leaves Canada with intent to go 
through such form of marriage. Code, s. 375.

This section is intra vires and a second marriage in a 
foreign country by a British subject leaving here with intent 
to commit the offence is bigamy. Special case, 27 S. C. R. 
461; R. v. Plowman, 25 O. R. 656, overruled.

Practising polygamy, or entering into any form of con
jugal union with more than one person at a time is an
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offence under s. 278 of the Code. An Indian who, accord
ing to the marriage customs of his tribe, takes two women 
at the same time as his wives, and cohabits with them, is 
guilty of an offence under this section. B. v. Bears Shin 
Bone, 3 Can. C. C. 320; 4 Terr. L. B. 173.

The act uses the expression “form of marriage,” because 
only one marriage is legal, and the former statute was inac
curate, as a person married cannot marry again, he can only 
go through a ceremony.

The first marriage must be valid. If it is void, bigamy 
cannot be committed, otherwise if it is voidable only. B. 
v. Jacobs, 1 Mood. C. C. 140; see Breakey v. Breakey, 2 U. 
C. B. 353. But it is not necessary that the second marriage 
should be valid and regular in all respects. B. v. Brawn, 1 
C. & K. 144; B. v. Allen, L. B. 1 C. C. B. 367.

A bom fide belief by the prisoner, at the time of the 
second marriage, that her husband was then dead, was no 
defence, prior to the recent statute. B. v. Gibbons, 12 Cox 
C. C. 237. But now under s.-s. 3 (o) of s. 275, it seems to 
be whether there is absence for seven years or not. Sec also 
B. v. Moore, 13 Cox C. C. 544; B. v. Bennett, 14 Cox C. C. 
45; B. v. Horton, 11 Cox C. C. 670. B. v. Toison, 23 Q. 
B. D. 168.

If the Crown proves the second marriage of the prisoner 
while his first wife is living, the prisoner must prove the 
absence of the first wife during the seven years preceding 
the second marriage, and when such absence is not estab
lished, it is not incumbent on the prosecution to prove the 
prisoner’s knowledge that the first wife was living at the 
time of the second marriage. B. v. Dwyer, 27 L. C. J. 201.

It has been held that where the prisoner relies on the 
first wife’s lengthened absence, and his ignorance of Tier 
being alive, he must show enquiries made, and that he had 
reason to believe her dead, or at least could not ascertain 
where she was or that she was living, more especially where 
he has deserted her, and this, notwithstanding that the first 
wife has married again. B. v. Smith, 14 U. C. B. 565.
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The law is different under s.-s. 3 (6), s. 375. The seven 
years is now a defence in the absence of evidence showing 
knowledge that the husband or wife was alive when the form 
of marriage was gone through, and when there is continual 
absence for that time, the burden of proving that the pris
oner knew that his wife was living within that time, is upon 
the prosecution. B. v. Curgerwen, L. R. 1 C. C. B. 1.

After the expiration of the seven years the prisoner 
cannot be convicted, unless the prosecution prove that within 
such seven years, the prisoner was aware of the existence of 
his first wife. If such evidence is not forthcoming, the 
prisoner may legally marry after the seven years have 
expired, though it is proved that his first wife is then living. 
See B. v. Lumley, L. B. 1 C. C. R. 198.

In a prosecution for bigamy where there is a foreign 
marriage, the foreign law must be strictly proved, and the 
marriage must be proved to be in accordance with that law. 
This is necessary, even where the justices, in their individual 
capacity, know that the marriage has been celebrated with 
the formalities required by the foreign law. B. v. Smith, 14 
U. C. B. 565. This, however, is not necessary if the mar
riage is admitted by the defendant, and there are corroborat
ing circumstances strengthening the admission. The testi
mony of the oEciating clergyman, that he had a marriage 
license which was brought to him by one of the parties, 
that he duly returned the same, that all the forms of law 
were observed as required by the license, and that the mar
riage was performed according to the rites and ceremonies 
of his church, is suEcient proof of the license having been 
issued and returned, and of the marriage having been duly 
solemnized. R. v. Allan, 6 N. S. R. 373.

The Act is not ultra vires the Dominion Legislature, 
either as being repugnant to Imperial Legislation or on any 
other grounds.

In one case in order to prove the second marriage which 
took place in Michigan, in addition to the evidence of the 
girl herself, the evidence of the oEciating minister was ten
dered, who showed that during the last twenty-five years he
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had solemnized hundreds of marriages, that he was a clergy
man of the Methodist Church, that he understood the laws 
of Michigan relating to marriage, that he had been all the 
while resident in Michigan, that he had had communica
tions with the Secretary of State regarding these laws, and 
that this so-called second marriage was solemnized by him 
according to the marriage laws of that State. The evidence 
was held admissible in proof of the validity of the second 
marriage, and was sufficient proof of the same, even assum
ing that such ought not to have been presumed. H. v. 
Brierly, 14 O. B. 525.

Upon a charge of bigamy, the first marriage must be 
strictly proved as a marriage in law. Evidence of a confes
sion of his first marriage made by the prisoner is not evi
dence on which he could be convicted. R. v. Ray, 20 0. R. 
212.

In Quebec it has been held that the admission of the 
first marriage by the prisoner, unsupported by other testi
mony, is sufficient to justify a conviction for bigamy, so far 
as proof of the first marriage is concerned. R. v. Creamer, 
10 L. C. R. 404.

Prior to the passing of “ The Canada Evidence Act,” 50 
V. c. 31, s. 3, the first wife or husband was not a competent 
witness. See R. v. Madden, 14 U. C. R. 588; R. v. Bien
venu, 15 L. C. J. 141.

But now, the husband or wife of a prisoner charged 
with bigamy is competent, and the rule always was that after 
proof of the first marriage the second wife might be a wit
ness, for then it appeared that she was not the legal wife 
of the prisoner. R. v. Tubbee, 1 P. R. 98.

There must also be proof that the husband or wife was 
alive at the date of the second marriage. R. v. Lumley, L. 
R. 1 C. C. R. 196; R. v. Curgerwen, L. R. 1 C. C. R.l.

It was proved that the prisoner and his wife were mar
ried in 1865, and that they lived together after marriage, 
but how long did not appear. There was no evidence of 
separation or when they last saw each other. In 1882, the
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prisoner married a second time, and was indicted tor and 
convicted of bigamy. The conviction was held right, 
there being no evidence to displace the presumption, arising 
on this state of facts, that the first wife was living at the 
date of the second marriage. B. v. Jones, 15 Cox C. C. 284.

Where the first marriage "is contracted in Canada and 
the second in the United States, it is necessary to prove 
that the prisoner was, at the time of his second marriage, 
a subject of His Majesty, resident in Canada, and that he 
left Canada with intent to commit the offence. B. v. Pierce, 
13 O. B. 226; see s.-s. 4 of s. 275 of the Code.

See as to feigned marriages s. 277 of the Code. As to 
polygamy, see Marriage.

BLASPHEMY.

The mere denial of the truth of the Christian religion 
is not enough to constitute the offence of blasphemy. There 
must be added a wilful intention to pervert, insult and mis
lead others by means of licentious and contumelious abuse 
applied to sacred subjects, or by wilful misrepresentation or 
artful sophistries, calculated to mislead the Ignorant and 
unwary. B. v. Bamsay, 15 Cox C. C. 231; see also B. v. 
Bradlaugh, lb. 217.

No prosecution can be sustained for calmly and dispas
sionately discussing or even calling in question the truth of 
Christianity. Stone, 33rd ed. 172.

See Apostacy, ante, p. 435.
The conviction must set out the words. Be Donnelly, 

20 C. P. 165; B. v. Coulson, 24 0. B. 246.
As to blasphemous libel, see Code, s. 170.
A by-law against swearing, obscene, blasphemous or 

grossly insulting language “in any street or public place” 
does not extend to a private office in the Custom House. 
11. v. Bell, 25 0. B. 272 ; 30 C. L. J. 512. But under the B. 
S. 0. c. 223, s. 549 (2), by-laws need not now be limited to 
public places. The ground of the decision in B. v. Bell,

30
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supra, was that the custom house was not a public place. If 
the by-law be general that is not limited to a public place 
as it may be under the present Act, it will prevent swearing 
anywhere. The offence can only be committed in the place 
named in the Act. Kane v. Kerrigan, 34 C. L. J. 703.

BODILY HARM.

Section 241 and following sections of the Code relate 
to the infliction of bodily harm, and grievous and actual 
bodily harm under different circumstances. Section 252 
declares that every one who by any unlawful act, or by doing 
negligently or omitting to do any act, which it is his duty to 
do, causes grievous bodily injury to any other person, is 
guilty of an indictable offence.

B., knowing that he had gonorrhoea, had connection 
with a girl without informing her of the fact, by means of 
which the disease was communicated to her, and it was held 
that he might be convicted of inflicting actual bodily harm, 
it appearing that, though the girl consented, she was ignor
ant of B. having the disease, and would not have consented 
had she been aware of the fact. R. v. Sinclair, 13 Cox C. 
C. 28.

The prisoner was the first or almost the first to leave 
the gallery of a theatre at the close of a performance. He 
ran down the stairs, wilfully put out the gas and placed an 
iron bar across the doorway. This caused a panic among 
the persons when leaving the gallery, and several of them 
were seriously injured through the pressure of the crowd; 
the court held that the prisoner was properly convicted 
under s. 242 of the Code. R. v. Martin, 8 Q. B. D. 54.

BRIBERY.

The Dominion Elections Act, 1900, 63 & 64 V. c. 12. 
s. 108, defines bribery. To bribe or attempt to bribe any 
officer of customs is a misdemeanour. R. S. C. c. 32, s. 221.

Under s. 113 of the 63 & 64 V. c. 12, it is an offence 
to promise to pay for the conveyance of voters to the polls.
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Where a letter desired an elector to come from H. to C. to 
vote at the latter place for a particular candidate, a post
script to the letter said: “Your travelling expenses will be 
paid,” it was held that this was evidence of bribery by the 
writer of the letter. Cooper v. Slade, 6 E. & B. 4-17.

It was agreed between three candidates and their sup
porters that there should be a test ballot to determine who 
should stand at the election. B., one of the three, was at 
the head of the ballot, and ultimately elected M. P., but it 
appeared that his agents had given money to voters to vote 
for him at the test ballot without, however, making any 
stipulation as to their votes at the election. This was held 
to be bribery. Brett v. Robinson, L. R. 5 C. P. 503.

Under s. 89 the offence of personation is complete upon 
the personator tendering the voting paper, though on being 
usked if he be the person whose name is signed to the vot
ing paper, he answers “No,” and the vote is accordingly 
rejected. A conviction for such offence need not set out the 
facts constituting the offence. R. v. Hague, 9 Cox C. C. 
412. See 1 Edw. VII. c. 16.

BRIDGES.

The Act respecting bridges, R. S. C. c. 93, imposes a 
penalty for opening a bridge without the notice required to 
be given to the Railway Committee of the Privy Council, 
or for opening contrary to an order of the Railway Commit
tee, or for wilfully omitting to report an accident on, or to 
the bridge. Ib. ss. 18, 19 and 20.

BUCKET SHOPS.

See Gaming. Code s. 201.

BUGGERY.

This offence is punishable with imprisonment for life, 
under s. 174 of the Code. An attempt to commit the offence 
is punishable with ten years’ imprisonment. Ib. s. 175 ; see 
also s. 178.
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BURGLARY.

Every one is guilty ot the indictable offence called 
burglary, and liable to imprisonment for life, who—

(а) breaks and enters a dwelling-house by night with 
intent to commit any indictable offence therein; or

(б) breaks out of any dwelling-house by night, either 
after committing an indictable offence therein, or after 
having entered such dwelling-house, either by day or by 
night, with intent to commit an indictable offence therein.

“ 2 Every one convicted of an offence under this section 
who when hrrested or when he committed such offence had 
upon his person any offensive weapon shall in addition to 
the imprisonment above prescribed be liable to be whipped." 
Code, s. 410; 63 & 64 V. c. 46.

The expression “night” or “night time” means the inter
val between nine o’clock in the afternoon and six o’clock in 
the forenoon of the following day, and the expression “day” 
or “day time” includes the interval between six o’clock in 
the forenoon and nine o’clock in the afternoon of the same 
day. Code, s. 3 (g).

The Code also defines the term “dwelling-house" and 
the terms “breaking” and “entering.” See R. S. C. c. 164, 
s. 2, Code, s. 407. See also Code, ss. 408, 409, 411, 412 
to 418 inclusive.

To constitute a dwelling-house within the law of 
burglary, the house must either be the place where one is in 
the habit of residing, or some building between which and 
the dwelling-house there is a communication either immedi
ate or by means of a covered and enclosed passage leading 
from one to the other, the two buildings being occupied in 
the same right. R. v. Jenkins, R. & R. 224. See s. 407 
(a) (») of the Code.

By s. 415 of the Code, entering any dwelling-house in 
the night with intent to commit an indictable offence therein 
is an indictable offence. And by the R. S. C. c. 174, s. 193, 
it was provided, that where a breaking and entering were 
proved to hove been made in the day time, and no breaking
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out appeared to have been made in the night time, or when 
it was left doubtful whether such breaking and entering or 
breaking out took place in the day or night time, the prisoner 
might be acquitted of burglary and convicted of breaking 
and entering the dwelling-house with intent to commit a 
felony. See now s. 713 of the Code.

Housebreaking differs from burglary, in this, that the 
former may be committed by day, the latter by night. This 
offence consists in breaking and entering any dwelling-house 
by day and committing any indictable offence therein, or 
breaking out of such house by day after committing any 
indictable offence therein. Code, s. 411.

Under s. 417 of the Code, it is an indictable offence to 
have in possession at night implements for the purpose of 
housebreaking, without lawful excuse. Where several per
sons are found out together by night for the common purpose 
of housebreaking, and one only is in possession of the house
breaking implements, all may be found guilty, for the pos
session of one is in such case the possession of all. R. v. 
Thompson, 11 Cox C. C. 362. But proof of a general intent 
to break or enter any dwelling-house is insufficient. There 
must be proof of an intent to enter some particular building. 
11. v. Jarrald, 9 Cox C. C. 307.

Larceny in a dwelling-house differs from housebreaking 
inasmuch as there need not be any breaking, nor any entry 
with a view to the commission of the larceny. The goods, 
however, must be under the protection of the house, and not 
in the personal care of the owner. If in such personal 
care, the prisoner would either be guilty of stealing from the 
person or robbery, if there were circumstances of violence, 
force, and putting in fear. In burglary, there need not be 
any actual larceny ; it will suffice if there is an intent to 
commit an indictable offence.

But in relation to the duties of justices of the peace, 
no extended enquiry into the technicalities of the aforesaid 
offences is necessary. If the offence is not burglary, it may 
be housebreaking; if not the latter offence, it may be larceny
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in a dwelling-house; the various sections of the statute 
applying to almost all cases where either an indictable offence 
has been committed, or there is an intention to commit the 
same.

An attempt to commit a burglary may be established om 
proof of a breaking with intent to rob the house, although 
there be no proof of actual entry of any portion of prisoner’s 
person. R. v. Spanner, 12 Cox C. C. 155. See Code, s. 
407 (6) («).

Where a prisoner was indicted for breaking and enter
ing a shop with intent to commit a felony, it was proved that 
he broke in'thc roof with intent to enter and steal, and was 
then disturbed; but there was no evidence that he ever 
entered the shop. It was held that he might be convicted 
of the misdemeanour of attempting to commit a felony, it. 
v. Bain, L. & C. 129. See Code, ss. 415, 711, 712.

An opening of a door in a shop under the same roof 
where the prisoner lived as a servant, for the purpose of 
committing an indictable offence, is a breaking and entering. 
R. v. Wenmouth, 8 Cox C. C. 348.

See ss. 51 and 52 of the Code, as to defence of dwelling- 
heuse.

BY-LAWS.

The R. S. 0. c. 223, authorizes municipalities to pass 
certain by-laws and by s. 334 a copy of any by-law, written 
or printed without erasure or interlineation and under the 
aeal of the corporation, and certified to be a true copy by 
the clerk and any members of the council, shall be deemed 
authentic.

A by-law founded on an Act not then in force is invalid. 
Thus where a by-law was passed on the 27th of March to go 
into force on the 3rd of April following, in anticipation of 
an Act passed the 10th of March to go into operation the 
2nd of April tli in next ensuing, a conviction on the by-law 
was quashed R. v. Reed, 11 O. R. 242.
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A conviction for an offence against a by-law must set 
out the by-law where the statute on which the by-law is 
framed merely gives power to pass by-laws, but does not 
make the particular Act, for which the conviction is an 
offence. Starr v. Heales, 16 N. S. H. 84. But see II. S. 0. 
c. 223, s. 707, under which it is not necessary to set out the 
by-law.

A conviction was that the defendant did on the 16th 
May, 1886, create a disturbance on the public streets of the 
village of L., by beating a drum, etc., contrary to a certain 
by-law of the village. The information was in like terms, 
except that the act was laid as done on Sunday. The by-law 
was passed under the H. S. 0. c. 223, s. 586 (8), whereby 
power was given to pass by-laws “for regulating or prevent
ing the ringing of bells, blowing of horns, shouting and 
other unusual noise or noises calculated to disturb the inhabi
tants.” The by-law was “the firing of guns, blowing of 
boms, beating of drums and other unusual or tumultuous 
noises in the public streets of L., on the Sabbath day, are 
strictly prohibited.” The only evidence was that given by 
a person who said he “saw” the defendant “playing the 
drum on the streets of L.” on the day in question. It was 
held that the conviction was bad in not alleging that the 
beating of the drum was without any just or lawful excuse. 
R. v. Martin, 12 0. R. 800. See now s. 707 of the Act. See 
also R. v. Reeves, 10. R. 490; R. v. Coutts, 5 0. R. 644.

A by-law of a county municipality passed under s. 583 
(2), enacted it should not be lawful for any person or per
sons to act as auctioneers, or to sell or put up to sale any 
goods, etc., by public auction unless duly licensed. It was 
held that an agent of an assignee of an insolvent estate 
selling without a license the stock in trade of an insolvent 
who had carried on business in the county, was rightly con
victed of a breach of the by-law although it was the only 
occasion he had so acted in the municipality. R. v. Raw- 
son, 22 0. R. 467.

A by-law of Toronto prohibited any person licensed 
thereunder soliciting any person to take or use his express
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waggon or employing any runner or other person to assist 
or act in consort with him in soliciting any passenger or 
baggage at any of the “stands, railroad stations, steamboat 
landings or elsewhere in the said city.” But persons wishing 
to use or engage any such express waggon or other vehicle, 
should be left to choose without any interference or solicita
tion. An employee of defendants, with the consent of a 
railway company and under instructions from his employer, 
boarded an arriving passenger train at one of the outlying 
city stations on its way to the union station and went 
through the cars calling out: “Baggage transferred to all 
parts of the city.” And having in his hands a number of 
the transfer company’s checks, no baggage was taken at the 
time, and the court held that there was no breach of the by
law but merely the carrying out of the defendant’s agree
ment with the railway company, and further that the rail
road train did not come within any of the places mentioned 
in the by-law. B. v. Verrai, 18 O. B. 117.

The defendant was convicted of a breach of a by-law, 
which provided that no person should after the passing 
thereof, without a license therefor, “keep or use for hire 
any carriage, truck, cart, etc.” The defendant was the 
owner of waggons and horses, which at the date complained 
of, were employed in hauling coal and gas pipes for a gas 
company for which defendant was paid by the hour or day. 
The defendant also engaged carts and horses which he hired 
out to haul earth and which were so being used on the day 
complained of, it was held that the defendant came within 
the terms of the by-law and was properly convicted of keep
ing or using for hire, etc. R. v. Boyd, 18 0. R. 485.

A by-law of the city of Frederickton prohibited persons 
from “clambering over or stepping over or standing upon 
the seats” in the city hall. A conviction for “clambering 
over and stepping on” the seats is not sustained by evidence, 
that the defendant being seated in the hall, stepped over 
the back of the seat in front of him and upon that seat, 
but did not remain standing there. Stepping over a seat is 
not “clambering over,” nor does the mere stepping on a
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eeat while in the act of moving from one seat to another 
ccme within the words of a by-law “standing on a scat.” 
Moore v. Sharkey, 26 N. B. R. 7.

Section 484 of the R. S. 0. c. 223, empowers the police 
commissioners of a city to regulate and license the owners 
of omnibuses. But the authority is to license owners not 
drivers, and therefore a conviction of a driver on a by-law, 
that no person should drive or own any omnibus without 
being licensed was quashed. R. v. Butler, 22 0. R. 462.

A by-law is bad which discriminates in favour of one 
class of citizens over another. R. v. Pipe, 1 0. R. 43.

A by-law provided that all shops where goods were 
exposed or offered for sale by retail in the town, see R. S. 0. 
c. 257, s. 44 (2), should be closed at 7 p.m. on each day of 
the week excepting Saturday, and also that it should not be 
deemed an infraction of the by-law for any shop-keeper or 
dealer to supply any article after 7 p. m. to mariners, owners 
or others of steamboats or vessels calling or staying at the 
place where the by-law was in force. The by-law was held 
illegal, in discriminating between different classes of buyers 
and different classes of tradesmen. A conviction thereunder 
was therefore quashed. R. v. Flory, 17 0. R. 715. But a 
hv-law is not void for uncertainty which provides for closing 
a shop at a certain hour every day except such as another 
party may fix for holding an exhibition. R. v. McMillan, 
28 0. R. 172; R. v. Cloutier, 11 M. L. R. 220, disapproved.

On the trial of a charge of being a transient trader 
without a license contrary to a municipal by-law, it was held 
that a copy of the by-law certified by the clerk to be a true 
copy and under the corporate seal as required by s. 334 of 
the R. S. 0. c. 223, must be produced and put in evidence. 
It will not be sufficient that a by-law stated by the solicitor 
for the complainant to be the original by-law is produced 
and portions of it read to the defendant in court. And 
when nothing more than this is done the conviction will be 
quashed. R. v. Dowslay, 19 0. R. 622, The by-law cannot 
be proved by affidavit. R. v. Banks, 1 Can. C. C. 370.
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CANADA TEMPERANCE ACT. 

See Scott Act.

CANNED GOODS.

The R. S. C. c. 105. s. 2, amended by 50 & 51 V. c. 38, 
provides that every package of canned goods sold or oltereil 
for sale in Canada for consumption therein, shall have 
attached thereto or imprinted thereon, a label or stamp 
setting forth in legible characters the name and address of 
the person, firm or company by whom the same was packed, 
or of the dealer who sells the same or otters it for sale, and 
a contravention of the Act renders the party liable on sum
mary conviction to a penalty of two dollars for each such 
package and for a subsequent offence a penalty not exceed
ing twenty dollars, and not less than four dollars for each 
package, in respect of which any such provision has been 
violated.

CHALLENGE TO FIGHT.

See s. 91 of Code, as to challenge to fight a duel; s. 93 
as to sending a challenge to a prize fight.

CHAMPERTY.

See Maintainance.

CHEATS AND FRAUDS.

If a person puts a false mark or token upon an article, 
as upon a picture, the name of a well-known painter, and 
sells the article by means of that false token, his offence 
amounts to a cheat at common law. R. v. Closs, 3 Jur. 
N. S. 1309.

The 395th section of the Code provides that even’ one 
is guilty *of an indictable offence and liable to three years’ 
imprisonment who with intent to defraud any person, cheats 
in playing at any game, or in holding the stakes, or in betting 
on any event.
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The defendant was convicted by the police magistrate, 
of the city of Toronto, for playing at a game of cards called 
“pharaoh,” contrary to the statute 12 Geo. II, c. 28, and 
sentenced to pay £50, sterling—the penalty thereby imposed. 
It was held that under 27 Geo. III. c. 1, s. 2, the jurisdiction 
of justices of the peace in such cases was taken away, and 
in lieu thereof, the recovery of such penalty was to be by 
civil action. K. v. Matheson, 4 O. R. 559.

CHILD ABANDONING.

Every one is guilty of an indictable offence and liable 
to three years’ imprisonment who unlawfully abandons or 
exposes any child under the age of two years, whereby its 
life is endangered,, or its health is permanently injured.

The words “abandon” and "expose” include a wilful 
omission to take charge of the child on the part of a per
son legally bound to do so, and any mode of dealing with 
it calculated to leave it exposed to risk without protection. 
R. S. C. c. 162. s. 20. Code, s. 216.

There cannot be an unlawful abandonment of a child 
under this section, except by a person on whom the law casts 
the obligation of maintaining and protecting the child, and 
makes this a duty. A person who has the lawful custody 
and possession of the child, or the father who is legally 
bound to provide for it (see ss. 210-217 of the Code), may 
offend against the provisions of the statute. But strangers 
to the child, under no obligation to provide tor it, do not 
come within the statute. R. v. White, L. R. 1 C. C. R. ill. 
If the abandonment, instead of merely injuring the health 
of the child, causes its death, the prisoner would it seems, 
be guilty of murder or manslaughter, according to the cir
cumstances. lb. 314. Though a father has not the actual 
custody of his child, yet, as he is legally bound to provide 
for it, his abandonment and exposure of it brings him within 
the statute. Ib. 311.

So the mother of a child, who has the actual custody 
of it, may come within the Act. The mother of a child,
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five weeks of age, packed it up in a hamper as a parcel, and 
sent it by railway, addressed to the place where its putative 
father was then living, giving directions to the clerk at the 
station to be very careful of the hamper and send it by the 
next train, but saying nothing as to its contents. The 
child reached its destination in safety, but it was held that 
the mother had unlawfully abandoned and exposed the child. 
R. v. Falkingham, L. R. 1 C. C. R. 222.

To create this offence at common law the abandonment 
must cause an injury to the health of the child. It. v. 
Philpot, 1 Dears. 179. As to concealing the birth of a 
child, seeiss. 210 and 714 of the Code, also post Concealing 
the Birth of a Child.

As to neglecting to obtain assistance in childbirth, see 
6. 239

CHILD, NEGLECTING TO MAINTAIN.

Every one who as a parent, guardian or head of a family 
is under a legal duty to provide necessaries for any child 
under the age of sixteen years is criminally responsible for 
emitting, without lawful excuse, to do so while such child 
remains a member of his or her household, whether such 
child is helpless or not, if the death of such child is caused, 
or if his life is endangered or his health is or is likely to 
bt permanently injured, by such omission. Code, s. 210.

3. In this section the word “guardian” has the same 
meaning as under 186 (a) it has in ss. 183 and 186. Code, s. 
210 as amended by 63 & 64 V. c. 46.

A certificate of birth coupled with evidence of identity 
is legal evidence of the age of the child. It may also be 
proved by any lawful evidence. R. v. Cox C. C. 672 ; (1898) 
1 Q. B. 179.

It would seem that under this section, there can be no 
conviction unless the parent has the means to provide for 
the child. R. v. Rugg, 12 Cox C. C. 16.

A parent who wilfully withholds necessary food from 
his child, with the wilful determination by such withholding
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to cause the death of the child is guilty of murder if the 
child dies. A parent who has the means to supply neces- 
aries but who negligently though not wilfully withholds 
from a child food which if administered would sustain its life, 
and the child consequently dies, is guilty of manslaughter. 
B. v. Coude, 10 Cox C. C. 547. See K. v. Senior (1899), 
1 Q. B. 283, as to manslaughter in not calling in medical 
aid. See also R. v. Beer, 32 C. L. J. 410.

The R. S. 0. c. 259, s. 22, provides that any person 
over sixteen years of age who, having the care, custody, 
control or charge of a child, being a boy under the age of 
fourteen years, or being a girl under the age of sixteen years, 
wilfully illtreats, neglects, abandons or exposes such child or 
causes or procures such child to be illtreated, neglected 
abandoned or exposed in a manner likely to cause such child 
unnecessary suffering or serious injury to its health, shall be 
guilty of an offence undeç this Act. See also ss. 23 and 24. 
The latter imposes a penalty on any person causing children 
to beg or sing on the streets.

There is no appeal to the sessions from an order for the 
custody and care of children under this Act. He Granger, 
28 0. R. 555.

CHILD STEALING.

Every one is guilty of an indictable offence and liable 
to seven years’ imprisonment who, with intent to deprive 
any parent or guardian of any child under the age of four
teen years, of the possesion of such child, or with intent to 
steal any article about or on the person of such child, 
unlawfully—

(а) Takes or entices away or detains any such child; or
(б) Receives or harbours any such child knowing it to 

have been dealt with as aforesaid.
(2) Nothing in this section shall extend to any one who 

gets possession of any child, claiming in good faith a right 
to the possession of the child.
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(3) In this section the word “guardian” has the sanie 
meaning as it has in ss. 183 and 186 as interpreted by 
s. 186 (a). Code, s. 284. 63 & 64 V. c. 46.

There may be a conviction under this section where the 
child has been in the service of the prisoner, and is unlaw
fully detained by fraud. R. v. Johnson, 15 Cox C. C. 481.

The fraud by which possession is secured need not be 
upon the child itself, it may be upon the mother. R. v. 
Beilis, 17 Cox C. C. 660, dissenting from R. v. Barrett, 15 
Cox C. C. 658.

' CHINESE IMMIGRATION.
The 63 & 64 V. c. 32, restricts the immigration of 

Chinese to Canada, and requires the payment of one hundred 
dollars duty on each arrival. To wilfully evade or attempt 
to evade any provision of the Act, as respects the payment of 
duty is a misdemeanour, lb. s. 19; and to take part in 
organizing any court or tribunal composed of Chinese per
se ns, lb. s. 20, or to molest, persecute or hinder any officer 
or person carrying out the Act is a misdemeanour, lb. s. 21.

Evidence of the general reputation of a house in which a 
Chinese immigrant has lived is evidence when it is sought to 
deport her as being a prostitute. An affidavit in a language 
not understood by deponent may be used if it appears from 
the jurat that it was first read over and interpreted to the 
deponent. Re Fong Yuk, 21 C. L. T. Occ. N. 491.

CHURCHES.
Section 171 of the Code makes it an indictable offence 

for any person by threats or force to unlawfully obstruct or 
prevent any clergyman from performing his duties; and 
under s. 173, it is an offence to wilfully disturb, interrupt 
or disquiet any assemblage of persons met for religious 
worship.

This statute would only protect the clergyman when 
engaged in the performance of the acts therein mentioned, 
and not when performing other duties, such as collecting 
alms. Cope v. Barber, L. R. 7 C. P. 393.
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Where several persons are prosecuted, tried, and con
victed together of an offence against s. 173 of the Code, 
there should be only one conviction drawn up, and not a 
separate convicticn for each person offending, but the con
viction of each person separately is no doubt correct. The 
offence is in its nature the act of each, and all may not 
necessarily be equally guilty. Parson q. t. v. Crabbe, 31 
C. P. 131. See also s. 172 of the Code.

COCKFIGHTING.

See Cruelty to Animals.

COINAGE OFFENCES.

The E. S. C. c. 107, ss. 26 and 29 to 34, with ss. 460 
to 479 of the Code, now govern offences relating to the coin.

The mere possession of a large quantity of pieces of 
counterfeit coin of the same date and make, each being 
wrapped up in a separate piece of paper, affords evidence 
of a guilty knowledge and of an intention to utter under 
the 471st section, fi. v. Jarvis, 7 Cox C. C. 53.

Under the 478th section the prisoner cannot be con
victed without proof of the previous conviction. See R. v. 
Thomas, L. R. 2 C. C. R. 41.

It is a misdemeanour at common law to make or pro
cure engraved dies with intent therewith to make a foreign 
coin, even though all the instruments necessary had not 
ken obtained. R. v. Roberts, 7 Cox C. C. 39. But the 
possession of a mould for coining the obverse side of a half 
crown with other coining materials was deemed sufficient 
evidence to go to a jury on a charge of felony. R. v. Weeks, 
8 Cox C. C. 455. A galvanic battery is a machine within the 
466th section. R. v. Glover, 9 Cox C. C. 282.

The prisoner was convicted of uttering two false and 
ccunterfeit sovereigns with guilty knowledge. The two 
sr.verigns were originally genuine, but had been reduced in 
weight by filing off nearly all the original milling. New 
millings were then made to them fraudulently, so as to
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make them resemble genuine sovereigns. It was held that 
the two sovereigns, when passed in that state, were false 
and counterfeit coins. B. v. Hermann, 14 Cox C. C. 2711.

Under the 466th section, an information should allege 
possession without lawful authority or excuse, but a charge 
of possession without lawful excuse is sufficient, as excuse 
it eludes authority. The words “ the proof whereof shall 
lie on the accused,” only shift the burden of proof, and do 
not alter the character of the offence. B. v. Harvey, 11 
Ccx C. C. 662.

As to the evidence necessary to prove that coin is false 
or counterfeit, see s. 692 of the Code.

Under s. 718 no difference in the date or year or in any 
legend marked upon the lawful coin described in the indict
ment, and the date or year or legend marked upon the false 
coin, shall upon the trial of any person accused of any offence 
respecting the currency or coin be considered a just or law
ful excuse or reason for acquitting any such person of such 
offence. |

Section 721 of the Code provides for the destruction of 
any false or counterfeit coin produced on the trial.

COMMON PUBPOSE.

The principle of law is, that a person doing an unlaw
ful act is liable for all the consequences thereof, though 
they may be more serious than he intended. And if A., intend
ing to murder B., shoots at and wounds C., supposing him 
to be B., he is guilty of wounding C. with intent to murder 
him, for he intends to kill the person at whom he shoots. 
B. v. Smith, 7 Cox C. C. 61.

If A. and B. agree together to assault C. with their 
fists, and C. receives a chance blow of the fists from either 
of them, both A. and B. are guilty of manslaughter. But 
should A. of his own impulse, kill C. with a weapon sud
denly caught up, B. would not be responsible for the death, 
he being only liable for acts done in pursuance of the com
mon design of himself and A. B. v. Caton, 12 Cox C. C. 624.
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Where two persons go out with the common object of 
robbing a third person, and one of them, in pursuit of that 
object, does an act which causes the death of that third 
person under such circumstances as to be murder in him 
who does the act, it is murder in the other also. R. v. 
Jackson, 7 Cox C. C. 357. See ante, pp. 39!), 401, 432.

See section til, s.-s. 2 of the Code.

COMPOUNDING OFFENCES.

Every one is guilty of an indictable offence and liable 
to a fine not exceeding the penalty compounded for, who, 
having brought, or under colour of bringing, an action 
against any person under any penal statute in order to obtain 
from him any penalty, compounds the said action without 
order or consent of the court, whether any offence has in 
fact been committed or not. R. S. ti. c. 173, s. 31. Code, 
s. 155.

Agreements to stifle criminal proceedings are illegal. 
Major v. McCraney, 29 S. C. R. 182; 2 Can. C. C. 547.

But merely to forbear to prosecute is no offence. There 
is wanting something else to constitute a crime, and this 
essential is the taking of some reward or advantage. See 
however as to treason, Code, s. 67 (6). But forbearing to 
prosecute a criminal on account of some reward received is 
an offence. To corruptly take any reward for helping a 
person to property, stolen or obtained, etc., by any indict
able offence (unless all due diligence to bring th'e offender 
to trial has been used) is an indictable offence. Code, s. 
156. So an advertisement offering a reward for the return 
of stolen or lost property, using words purporting that no 
questions will be asked, or seizure or inquiry made after 
the person producing the property, or that return will be 
made to any pawnbroker or other person who has bought 
or made advances on such property, renders the advertiser, 
printer and publisher, liable to forfeit two hundred and 
fifty dollars. II. s. 157. A dog is property within this sec
tion. Mi rame v. Our Dogs P. Co. (1901), 2 K. B. 564. But 

r.*.*. 31
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the printer or publisher of such advertisement must be pro
secuted within six months. Code, s. 551, s.-s. (d) (iv).

Compounding an offence is the taking of some reward 
for forbearing to prosecute, or making some bargain by 
which something ia to be done for not prosecuting, the stay
ing of such prosecution being the subject, or the principal, 
or special subject of the arrangement. It is of no conse
quence whether a charge has been formally prepared before 
a magistrate or not. It is equally an offence to compound 
in such a case after an information has been laid. Toponce 
v. Martin, 38 U. C. R. 411.

An advance of money for the purpose of taking up a 
forged promissory note is not compounding an indictable 
offence. Ex p. Butt, 13 Cox C. C. 374.

It is the duty of the magistrate when once put in motion 
and satisfied that there is good cause, to proceed whether 
the complaining party continues to prosecute or not. R. v. 
Truelove, 5 Q. B. D. 336. There is, however, no legal obli
gation on a man who has been wronged to prosecute the 
wrongdoer, but if he institutes a prosecution, he acts on 
behalf of the public and will not be allowed to enter into any 
bargain not to continue the prosecution. Whitmore v. Far
ley, 29 W. R. 825; 14 Cox C. C. 617; Stone, 33rd ed., 21.1

The rule appears to be that in all cases of offences 
which involve damages to an injured party, for which he 
may maintain an action, it is competent for him to com
promise or settle his private injuries in any way he may 
think fit, but an agreement for suppressing evidence or 
stifling or compounding a criminal prosecution or proceed
ings for a felony, or for a misdemeanour of a public nature 
is illegal and void as impeding the due course of public 
justice. Keir v. Leeman, L. R. 9 Q. B. 371 ; Windhill, L. B. 
v. Vint, 38 W. R. 738; 45 Ch. D. 351.

On a summary conviction for a first offence in certain 
cases, the justice may discharge the offender upon his making 
such satisfaction to the person aggrieved for damages and 
costs or either of them, as arc ascertained by the justice. 
Code, s. 861. See also ante, p. 249.
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The offence of compounding is complete at the time 
when the agreement to abstain from prosecution is made, 
and it is not necessary to show that the prisoner did abstain 
from prosecuting, and that by reason of such abstention 
the thief escaped prosecution. Any person having know
ledge that an indictable offence has been committed, and 
entering into an agreement to abstain from prosecuting, or 
to hinder the ends of justice, is guilty of the offence, and 
the offence is not confined to the owners of stolen property 
entering into such agreement. K. v. Burgess, 15 Cox C. C. 
779; 16 Q. B. D. 141.

Under s. 377 of the Code an owner or consignor of 
goods, who after receiving an advance thereon from the con
signee with intent to deceive, defraud or injure such con
signee, makes any disposition of the same different from 
and inconsistent with the agreement between him and the 
consignee, is guilty of an indictable offence, but he is not 
subject to prosecution if before making such disposition 
lie pays or tenders to the consignee the full amount of any 
advance made thereon.

As to the offence of compounding misdemeanours, see 
Dwight v. Ellsworth, 9 U. C. B. 540,

In general a prosecution can only be compromised by 
leave of the court. A prosecution for selling liquor without 
a license cannot be compromised without leave of the court. 
Pig Fraser, 1 U. C. L. J. N. S. 326.

The statute 18 Eliz. c. 5, contains provisions against 
compounding informations on penal statutes. But this 
statute does not extend to penalties which are only recover
able by information before justices. B. v. Mason, 17 C. P. 
534.

COMPULSION.

If a person committing a crime is not a free agent, end 
is subject to actual force at the time it is committed, he is 
excused : as if the person who does it is compelled by 
threats, by a superior force, instantly to kill him or to do
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him grievous bodily harm if he refuses; but threats of 
future injury, or the command of any one not the husband 
of the offender, do not excuse any offence. So necessity 
may, in some cases excuse, for instance A. and B., swim
ming in the sea, after a shipwreck, get hold of a plank not 
large enough to support both, A. pushes B. off, who is 
drowned. This is not a crime. Stephen’s Dig., 5th ed., 24-6.

Except as hereinafter provided, compulsion by threats 
of immediate death or grievous bodily harm from a person 
actually present at the commission of the offence shall be 
un excuse for the commission, by a person subject to such 
threats, and who believes such threats will be executed, and 
who is not a party to any association or conspiracy the beiug 
a party to which rendered him subject to compulsion, of any 
offence other than treason as defined in paragraphs a, 6, c. 
J and c of s.-s. 1 of s. 66 of the Code, murder, piracy, offences 
deemed to be piracy, attempting to murder, assisting in 
rape, forcible abduction, robbery, causing grievous bodily 
harm, and arson. Code, s. 12.

No presumption shall be made that a married woman 
committing an offence docs so under compulsion because she 
commits it in the presence of her husband. Code, s. 13. See 
B. v. Baines, 19 Cox C. C. 524; Brown v. Att.-Gen. (1898), 
A. C. 234.

CONCEALED WEAPONS.

See Firearms.

CONCEALING THE BIRTH OF A CHILD.

Every one is guilty of an indictable offence, and liable 
to two years’ imprisonment, who disposes of the dead body 
of any child in any manner, with intent to conceal the fact 
that it* mother was delivered of it, whether the child died 
before, or during, or after birth. R. S. C. c. 162, s. 49. 
Code, s. 240.

If any person tried for the murder of any child is 
acquitted thereof, the jury by whose verdict such person is

/
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acquitted may find, in case it so appears in evidence, that 
the child had recently been born, and that such person did, 
by some secret disposition of such child, or of the dead body 
of such child, endeavour to conceal the birth thereof, and 
thereupon the court may pass such sentence as if such per
son had been convicted upon an indictment for the conceal
ment of birth. R. S. C. c. 174, s. 188. Code, s. 714.

The denial of the birth only is not sufficient. There 
must be some act of disposal of tbe body after the child 
is dead. It. v. Turner, 8 C. & P. 755.

Although a child be laid in such a position that it does 
not necessarily follow that concealment was intended, yet 
if the jury find that such was the intention of the mother, 
it would seem that the offence is complete. R. v. Perry, 
Dears. C. C. 471; 24 L. J. M. C. 137. Where it appeared 
that the body of the child was found three days after it was 
born, behind the door of the privy belonging to the house 
where the mother lived as a domestic servant, the body being 
in a tub covered with a small cloth, it was held that there 
was no conclusive evidence to warrant the jury in finding a 
verdict for concealment of birth. R. v. Opie, 8 Cox C. C. 332. 
Still in such a case as this a justice should commit the pris
oner for trial.

In order to convict a woman of endcr -curing to conceal 
the birth of her child, a dead body must be found, and 
identified as that of the child of which she is alleged to have 
been delivered. R. v. Williams, 11 Cox C. C. C84.

The statute applies to persons other than the mother, 
as well as the mother herself.

The expression in the statute “any child of which any 
woman is delivered,” does not include delivery of a foetus, 
which has not reached the period at which it might have 
been bom alive. R. v. Berriman, 6 Cox C. C. 388; see R. v. 
Colmcr, 9 Cox C. C. 506. See Code, s. 219.

“ Secret disposition ” must depend upon the circum
stances of each particular case, and the most complete 
exposure of the body might be a concealment, as for instance,



486 magistrates’ manual.

if the body wire placed in the middle of a moor in the 
winter, or on the top of a mountain, or in any other 
secluded place where it would not likely be found. R. v. 
Brown, L. R. 1 C. C. R. 244. But there is no doubt there 
must be some disposition of the body, which under the cir
cumstances is likely to prevent its being found.

Leaving the dead body of a child in two boxes, closed 
and not locked or fastened, one being placed inside the other, 
in a bed-room, but in such a position as to attract the atten
tion of those who daily resorted to the room, is not a “ secret 
disposition of the body ” within the statute. R. v. George, 
11 Cox C. q. 41.

To come within the meaning of the term “ secret dis
position,” there must be a putting the child into some place 
where it is not likely to be found. R. v. Sleep, 9 Cox C. 
C. 559.

The section only applies to the concealment of the dead 
body of the child, and a woman who endeavours to conceal 
the birth of a child by depositing it, while alive, in the 
corner of a field, and leaving it to die there, cannot be con
victed of concealing the birth. R. v. May, 10 Cox C. C. 44S.

CONSPIRACY.

As to conspiracy to commit treasonable offences, see s. 
69 of the Code; and as to a seditious conspiracy, s. 123 (4) 
and s. 124.

Under section 152, every one is guilty of an indictable 
offence who conspires to prosecute any person for any alleged 
offence knowing such person to be innocent thereof. So it 
is an indictable offence to conspire with any other person 
by false pretenses or false representations or other fraudu
lent means, to induce any woman to commit adultery or 
fornication. Code, s. 188; or to defraud the public or any 
person, ascertained or unascertained, or to affect the public 
market price of stocks, shares, merchandise or anything 
else publicly Bold, whether such deceit or falsehood or other
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fraudulent means would or would not amount to a false 
pretense as hereinbefore defined. Code, s. 394.

A conspiracy in restraint of trade is an agreement 
between two or more persons to do or procure to be done 
any unlawful act in restraint of trade. Code, s. 516.

No prosecution shall be maintainable against any per
son for conspiracy in refusing to work with or for any 
employer or workman, or for doing any act or causing any 
act to be done for the purpose of a trade combination, unless 
such act is an offence punishable by statute. 53 V. c. 37, 
s: 19; Code, s. 518.

It is an indictable offence to conspire, combine, agree 
or arrange with any other person, or with any railway, steam
ship, steamboat or transportation company, unlawfully—

(а) to unduly limit the facilities for transporting, pro
ducing, manufacturing, supplying, storing or dealing in 
any article or commodity which may be a subject of trade 
or commerce; or

(б) to restrain or injure trade or commerce in relation 
to any such article or commodity; or

(c) to unduly prevent, limit, or lessen the manufacture 
or production of any such article or commodity, or to un
reasonably enhance the price thereof; or

(d) to unduly prevent or lessen competition in the pro
duction, manufacture, purchase, barter, sale, transportation 
or supply of any such article or commodity, or in the price 
of insurance upon person or property.

Nothing in this section shall be construed to apply to 
combinations of workmen or employees for their own rea
sonable protection as such workmen or employees. Code s. 
520; 63 & 64 V. c. 46.

Every one is guilty of an indictable offence and liable 
to two years’ imprisonment who, in pursuance of any 
unlawful combination or conspiracy to raise the rate of wages, 
or of any unlawful combination or conspiracy respecting any 
trade, business or manufacture, or respecting any person 
concerned or employed therein, unlawfully assaults any
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person, or, in pursuance of any such combination or con
spiracy, uses any violence or threat of violence to any per
son, with a view to hinder him from working or being 
employed at such trade, business or manufacture. B. S. C. 
c. 173, s. 9; Code, s. 524.

Every one is guilty of an indictable offence and liable 
to seven years* imprisonment who, in any case not herein
before provided for, conspires with any person to commit 
any indictable offence. Code, s. 527.

Conspiracy is an agreement by two persons or more to 
do, or cause to be done, an unlawful act, or to prevent thé 
doing of an1 act ordained under legal sanction by any means 
whatever, or to do or cause to be done an act whether law
ful or not, by means prohibited by penal law. R. v. Roy,
11 L. C. J. 93.

The offence is divisible into three heads: 1. Where 
the end to be attained is in itself a crime. 2. Where the 
object is lawful, but the means to be resorted to are unlaw
ful. 3. WTiere the object is to do an injury to a third party 
or a class, though if the wrong were inflicted by a single 
individual it would be a wrong and not a crime. R. v. Par
nell, 14 Cox C. C. 508.

A conspiracy cannot exist without the consent of two 
or more persons. Mulcahy v. R., L. R. 3 E. & I. App. 30fi ; 
and therefore a man and his wife cannot be indicted for 
conspiring alone, because they constitute one person in law. 
Arch. Cr. Pldg., 22nd ed., 1209.

If two persons are charged with conspiracy both must 
be convicted or acquitted; one cannot be acquitted and the 
other convicted, because there must be two persons con
cerned to constitute the crime, but if more than two arc 
charged all might be acquitted except two, or all or any 
number beyond two may be convicted. Persons who are 
not before the court cannot, of course, be convicted, but 
prisoners on trial may be convicted of conspiring with others 
not on trial. R. v. Bunn, 12 Cox C, C. 339; R. v. Manning,
12 Q. B. D. 241 ; see also R. v. Quinn, 19 Cox C. C. 78.
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The offence of conspiracy is complete as soon as theie 
is an agreement to do a thing which would be if done, though 
not a crime, such a matter as would bring the agreement to 
do it within the definition of conspiracy. Heymann v. R., 
12 Cox C. C. 383; LE.8Q. B. 102.

It is not necessary that the conspirators be successful. 
R. y. Frawley, 25 O. B. 431, or that any act should be done 
in pursuance of the unlawful agreement. R. v. Defries, 25 
0. R. 645; and the agreement may be criminal, though if 
the thing be done by one it would not. See R. v. Cross, 24
Q. B. D. 420.

The gist of the offence is the combination, therefore 
the parties will be liable, though the conspiracy has not 
been actually carried into execution. Horsman v. R., 16 
V. C. R. 543. But the combination must be something more 
than intention merely. See Muleahy v. R., L. R. 3 E. & I. 
App. 306, 317, 328.

But it is not always necessary that the agreement to 
conspire should first be established before proving particu
lar acts of the individuals implicated. R. v. Connolly, 25 
0. R. 151.

It is not necessary that the object should be unlawful, 
for when two or more persons fraudulently combine, the 
agreement may be criminal, although if the agreement were 
carried out no crime would be committed, but a civil wrong 
only inflicted on The party. R. v. Warburton, L. R. 1 C. 0.
R. 276. I

A conspiracy to prevent persons travelling free on a 
railway is indictable. R. v. Defries, 25 0. R. 645.

If persons agree together to do some unlawful thing 
and proceed to do it, they are guilty of a conspiracy; or it 
they agree to do a lawful thing by unlawful means, and 
proceed to carry out their agreement by those means, they 
are guilty of a conspiracy.

An indictment for a conspiracy at common law will lie 
against two or more persons for conspiring to commit an 
offence, for which special provision is made by statute, and
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it cannot be contended that the statute having defined only 
certain acta as illegal haa virtually declared all other acts 
riot to be punishable. B. v. Bunn, 12 Cox C. C. 316.

A money lender and his attorney will be guilty of con
spiracy if they combine to enforce by legal process payment 
of sums they know not to be due, and falsely represent them 
to be due in order to obtain payment. B. v. Taylor, 15 Cox 
C. C. 265.

If a policy holder conspire with the local agent of an 
insurance company to defraud the company, the knowledge 
of the latter of the falsity of the claims cannot affect the 
criminality pi the policy holder by reason of its being 
imputed to the company. B. v. Clark, 2 B. C. B. 191.

A conspiracy to bring about a change in the govern
ment of Ontario, by bribing members of the legislature to 
vote against the government, is an indictable offence. A 
conspiracy to bribe members of parliament Is u misdemean
our at common law, and as such is indictable. The juris
diction given to the legislature of the province of Ontario 
by the B. 8. c. 12, ss. 57-60, to punish as for contempt, does 
not oust the jurisdiction of the court where the offence is 
of a criminal nature, and the same Act may be in one aspect 
a contempt of the legislature, and in another aspect a mis
demeanour. B. v. Bunting, 7 O. B. 524.

Under s. 70 of the Code, a conspiracy with any person 
to do any act of violence in order to intimidate any legisla
tive body is an indictable offence.

Under s. 234 of the Code, a conspiracy to commit mur
der is an indictable offence.

The directors of a joint stock bank, knowing it to be 
in a state of insolvency, issued a balance sheet showing a 
profit, and thereupon declared a dividend of six per cent. 
They also issued advertisements inviting the public to take 
shares upon the faith of these representations of the flour
ishing condition of the bank. They were held guilty of a 
conspiracy to defraud. B. v. Brown, 7 Cox C. C. 442.
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It is an indictable offence where parties, by false pre
tences and fraudulent representations and lies, enter into a 
conspiracy together, by those means to raise the price of 
any vendible commodity. R. v. Berengcr, 3 M. & 8. 07. 
See Code, s. 520. And where the object of the conspiracy 
was not merely to obtain a settling day and official quota
tion upon stock exchange of the stock of a certain company, 
and so induce persons to believe that the company was duly 
formed and constituted, but also to induce persons to act 
on that belief and deal in the shares of the company, it 
was held indictable. R. v. Aspinall, 1 Q. B. D. 730; 2 Q. 
B. D. 48. |

Where several persons are proved to have combined 
together for the same illegal purpose, any act done by one 
of the party in pursuance of the original concerted plan, 
and with reference to the common object is in contempla
tion of law, the act of the whole party, and therefore the 
proof of such act would be evidence against any of the others 
who are engaged in the same conspiracy, and any declara
tions made by one of the party at the time of doing such 
illegal act seem not only to be evidence against himself as 
tending to determine the quality of the act, but to be evi
dence also against the rest of the party who arc as much 
responsible as if they had themselves done it. But proof 
of concert and connection must be given before evidence is 
admissible of the acts or declarations of any person not in 
the presence of the prisoner. Therefore on a trial for con
spiracy to defraud by means of the fraudulent and collu
sive transfer of a pretended promissory note and the institu
tion, maintenance and prosecution in the civil courts of an 
oppressive, unfounded, false and malicious suit at law based 
on said note, a deposition made in such civil suit by the 
plaintiff therein, one of the accused, may be received in 
evidence against himself and co-defendant on the charge of 
conspiracy. R. v. Murphy, 17 Q. L. R. 305. See also, R. 
v. McGreevy, 17 Q. L. R. 196.
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CONTRACT.

Section 521 of the Code renders criminal certain 
breaches of contract which endanger life or property, and 
by s. 133 it is an indictable offence, to make any offer, 
promise, gift or loan to any government employee with 
intent to secure the influence of such employee in obtaining 
a contract with the government or the payment of the con
sideration moneys therefor.

CONTAGIOUS DISEASES AFFECTING ANIMALS.

The R. S. C. c. 69, provides that every owner or breeder 
of cattle, and every one bringing foreign animals into Can
ada shall, on perceiving the appearance of infectious or con
tagious disease, give immediate notice to the Minister of 
Agriculture, and a malicious and fraudulent concealment 
entails a penalty not exceeding two hundred dollars. Vari
ous other provisions are made, and penalties imposed with 
the view of preventing the spread of infectious or contagi
ous disease, and every penalty imposed by the Act is recov
erable with costs before any two justices of the peace, or any 
magistrate having the powers of two justices of the peace 
under the Summary Convictions Act. lb. s. 46; see 59 V. c. 
13.

Bringing diseased animals into a public market is a 
common law nuisance. R. v. Vantandillo, 4 M. & S. 73, or 
bringing a glumiered horse to a fair. R. v. Henson, 1 Dears 
25; see R. S. 0. c. 69, s. 6.

But if infected animals are sold without a warranty 
and “with all fautes,” a person sending animals to a public 
market does not render himself liable to an action for dam
ages by a purchaser in the absence of fraud or misrepre
sentation, though he knew they were suffering from disease, 
and notwithstanding the provisions of the statute. Ward 
v. Hobbs, L. R. 4 App. 13; 27 W. R. 114; Stone, 33rd ed., 
101.



CORPORATIONS. 493

CONVICTIONS, RETURN OF. 

See anle, p. 338.

COPYRIGHT.

The R. S. C. c. 63, amended by 53 V. c. 39, 53 V. c. 13, 
and 63 & 64 V. c. 35, is the Act respecting copyright. Under 
s. 31 of this Act, photograph copies of engravings from 
pictures are equivalent to copies from the picture itself, 
and though a number of copies arc sold together, the sale 
of each copy is a separate offence. Ex p. Beal, L. R. 3 Q. B. 
387; see also Graves v. Ashford, L. R. 3 C. P. 410; Brad
bury v. Hotten, L. R. 8 Ex. 1.

Under s. 39, every person who fraudulently assumes 
authority to act as agent of the author, or of his legal repre
sentative for the registration of a temporary copyright, an 
interim copyright, or a copyright is guilty of a misdemean
our. The penalty for falsely pretending to have copyright 
is three hundred dollars. Ib. s. 33.

CORPORATIONS.

Corporations are liable under s. 813 of the Code, for 
omitting without lawful excuse to avoid danger to human 
life. Union C. Co. v. R., 31 S. C. R. 81.

A corporation is not subject to indictment for any 
crime the essence of which is either personal criminal 
intent or such a degree of negligence as amounts to a wilful 
incurring of the rick of causing injury to others. R. v. 
Great West Co., 3 Can. C. C. 514; 13 M. L. R. 66. There
fore, it is not liable for manslaughter. Ib.

The omission of an electric railway company operating 
cars upon a highway, to use reasonable precautions to avoid 
endangering the lives of the public using the highway in 
common with the company, is a breach of legal duty con
stituting a common nuisance under ss. 191 and 313 of the 
Code. R. v. Toronto R. Co., 4 Can. C. C. 4.
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The manager of an extra provincial insurance company 
is liable to conviction under s. 22 of the R. S. C. c. 124, if he 
is not licensed. R. v. Holland, 4 Can. C. C. 72.

As to the liability of a corporation for libel, see D’lvry 
v. World P. Co., 17 P. R. 387; Pharmaceutical Sy. v. Lon
don & P. S. Assn., 5 A. C. 857.

A corporation cannot be a common informer unless 
expressly authorized by statute. St. Leonards v. Franklin, 
3 C. P. D. 377; 26 W. R. 882. But a corporation may be 
prosecuted criminally. R. v. Tyler (1891), 2 Q. B. 588.

It is an indictable offence to make, circulate or publish 
any prospectus, statement or account which is known to be 
false in any material particular, with intent to induce per
sons to become shareholders. See R. v. Gillespie, 2 Can. 
C. C. 309; see R. S. 0. c. 216, and c. 217.

As to indictments against corporations, see Code, ss. 
635-9; see also ante, p. 49.

COUNTERFEIT MONEY.

Offences in relation to this are now governed by ss. 
479, amended by 63 & 64 V. c. 46, and s. 480 of the Cdde. 
Under 480 (f>), a person indicted for offering to purchase 
counterfeit tokens of value, cannot be convicted on evidence 
showing that the notes which he offered to purchase were 
not counterfeit but genuine bank notes unsigned, though 
he believed them to be counterfeit and offered to purchase 
under such belief. R. v. Attwood, 20 0. R. 574.

As to counterfeit tokens of value, see R. v. Corey, 33 
N. B. R. 81. Coins offered in evidence of guilty knowledge 
must be counterfeit. R. v. Benham, 8 Q. Q. B. 448.

CREDITOR, DEFRAUDING.

Every one is guilty of an indictable offence and liable 
to a fine of eight hundred dollars and to one year’s impris
onment who—

(a) With intent to defraud his creditors, or any of them,
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(i) Makes, or causes to be made, any gift, convey
ance, assignment, sale, transfer or delivery of his property;

(ii) Removes, conceals or disposes of any of his 
property ; or

(6) With the intent that any one shall so defraud his 
creditors, or any one of them, receives any such property. 
R. S. C. c. 173, s. 28; Code, s. 368.

It is not essential under this section that the debt of 
the creditor should be actually due at the time of the fraudu
lent conveyance. H. v. Henry, 21 O. R. 113.

The plaintiff in an action for unliquidated damages 
is not a creditor until judgment. R. v. Hopkins, (1896), 1
Q. B. 652.

CRIMINAL BREACHES OF CONTRACT.

See ante, p. 492; see also Master and Servant.

CRUELTY TO ANIMALS.

Every one is guilty of an offence and liable, on sum
mary conviction before two justices of the peace, to a pen
alty not exceeding fifty dollars, or to three months’ imprison
ment, with or without hard labour, or to both, who—

(o) Wantonly, cruelly or unnecessarily beats, binds, 
illtreats, abuses, overdrives or tortures any cattle, poultry, 
dog, domestic animal or bird, or any wild animal or bird in 
captivity; or

(6) While driving any cattle or other animal is, by neg
ligence or ill-usage in the driving thereof, the means whereby 
any mischief, damage or injury is done by any such cattle 
or other animal; or

(c) In any manner encourages, aids or assists at the 
fighting or baiting of any bull, bear, badger, dog, cock, or 
other kind of animal, whether of domestic or wild nature.
R. S. C. c. 172, a. 2. Code, s. 512; 58 & 59 V. c. 40.

There were several decisions to the effect that wild ani
mals or birds in captivity were not within s.s. a. Harper v.
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Marcks (1894), 2 Q. B. 319; Aplin v. Porritt (1893), 2 Q. B. 
67; Yates v. Higgins (1896), 1 Q. B. 166. But the 58 & 59 
V. c. 40 alters the law in this respect.

As to the expression “cattle,” see Code, s. 3 (d).
No prosecution for this offence shall be commenced 

after the expiration of three months from its commission. 
Code, s. 651 («).

As to application of penalty, see R. S. C. c. 172, s. 7.
The statute interdicts unnecessary abuse not for any 

lawful purpose, but whenever the purpose for which the 
act was done is to make the animal more serviceable for the 
use of myi the statute ought not to be held to apply. For 
instance castration of horses or other animals is not pro
hibited. But cutting the combs of cocks in order to fit the 
birds for one or other of two purposes namely, cockfighting 
or winning prizes at exhibitions, is an offence within the Act. 
Murphy v. Manning, 2 Ex. D. 307.

Where an operation that has become customary is per
formed with reasonable care and skill on an animal, in the 
bum fide belief that it renders its flesh more fit as an article 
of human food, such an operation is not an offence within 
the meaning of this section, though it undoubtedly causes 
severe pain, and its utility may be open to doubt. Thus 
spaying sows is not an offence within this section. Lewis v. 
I-’ermor, 16 Cox C. C. 176; 18 Q. B. D. 532.

The question is not the intention, but whether there 
was cruelty in fact. Duncan v. Pope, 80 L. T. 120.

The mere omission to slaughter an animal known to be 
in great pain and incurable is not within the Act. But 
turning out an animal into a field where it can only feed bv 
moving about and suffering additional pain may be causing 
and procuring it to be tortured. Everet v. Davies, 26 W. It. 
332; 38 L. T. 360.

A cab driver allowing a horse to remain yoked to a cab 
in a public road whereby the horse suffers severely from 
hunger, cold and exposure, is liable under the section. 
Anderson v. Wood, 47 J. P. 84.
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Merely killing an animal belonging to another person 
out of spite to the owner will not be within the Act if the 
killing be without any wanton or unnecessary torture. So 
shooting a dog trespassing in a garden and leaving it to die 
in pain is not within the Act. Powell v. Knight, 26 W. R. 
217; 38 L. T. 607. Stone, 33rd ed. 226.

The mere fact that the act causes pain will not render 
it punishable. Thus dishorning cattle is not an offence, 
provided the operation be skilfully and properly performed. 
Callaghan v. Society, 16 Cox C. C. 101. R. v. McDonagh, 
28 L. R. Ir. 204.

Cruelty to an animal to be within the statute must 
cause substantial and unnecessary suffering. Without evi
dence of such suffering to keep parrots for a few hours with
out water on a railway is not an act of cruelty upon which 
a conviction can rightly follow, the birds being supplied with 
Indian com. Swan v. Saunders, 14 Cox C. C. 566.

The Act prohibits unnecessary cruelty in killing an ani
mal. See Duncan v. Pope, 19 Cox C. C. 241.

Setting on a cock armed with steel or other artificial 
spurs to fight another cock, is abusing and torturing within 
the Act. Bridge v. Parsons, 3 B. & S. 382; 11 W. R. 424.

The offence of aiding or assisting at the fighting of 
cocks can only be committed in a place specially kept or 
used for the purpose. Clarke v. Hague, 6 Jur. N. S. Q. B. 
273; Morley v. Greenbaigh, 3 B. & S. 374. See s. 513 of 
the Code.

Under s. 61 of the Code which makes an aider liable as 
a principal, it seems a person counselling the owner to com
mit cruelty to any animal would be liable. See Benford v. 
Sims (1898), 2 Q. B. 641.

The 514th section of the Code relates to the convey
ance of cattle by rail or boat, and provides that they shall 
not be kept for a longer period than twenty-eight consecutive 
hours without unloading the same for rest, water and feed
ing, for a period of at least five consecutive hours. The 

C.M.M. 32



498 magistrates’ manual.

prosecution, however, must be within three months. See 
Code, s. 551 (e) (it).

When an incorporated company is prosecuted, some 
knowledge of the particulars ought to be brought home to 
the owner or manager in case he is charged with the offence. 
See Small v. Warr, 47 J. P. 20; Elliott v. Osborne, 65 L. T. 
378.

CUSTOMS.

Section 197 of the R. S. C. c. 32, as amended by 51 V. 
c. 14, s. 38, applies to goods not found in the possession and 
keeping of the offender, and also to cases where they are so 
found. O’Grady v. Wiseman, 9 Q. S. C. 169.

DAIRY ACT.

The 60 & 61 V. e. 21, provides for the regulation of 
cheese factories and creameries. Section 5 prohibits defac
ing marks on cheese and s. 6 deals with misrepresentation 
as to the date of manufacture. See also 66 V. c. 37.

DEFRAUDING CREDITORS.

See ante, pp. 494-5.

DEPOSITS AND RETURNS BY PERSONS RECEIVING 
MONEY AT INTEREST.

The R. S. C. c. 126, provides that every person, corpora
tion or institution, except chartered banks, receiving money 
in small sums on deposit at interest as savings, must make 
such returns to the Minister of Finance, as the Governor in 
Council from time to time requires, and every wilful refusal 
or neglect to obey any such Order in Council, is made a 
misdemeanour.

DESERTION.

Sections 73, 74 and 75 of the Code, with s. 9 of the R. 
S. C. c. 169, relate to the . offences of enticing soldiers or 
sailors to desert.
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“The Seamen’s Act,” B. S. C. c. 74, s. 104, inflicts severe 
penalties on every person who, by any means whatever, per
suades or attempts to persuade any seamen to desert, or who 
wilfully harbours or secretes any deserter. Similar pro
visions are contained in the “Inland Waters Seamen’s Act," 
B. S. C. c. 75, s. 28.

The words in 73 (b) do not each describe a separate 
offence but are merely an amplification of language to cover 
all shades or description of the same kind of offence that is 
giving aid to a deserter. At any rate s. 907 of the Code 
would cure any uncertainty. It is not necessary to award 
costs against the defendant when a penalty of $100 is 
imposed, the statute meaning that $200 was the highest 
penalty and “$80 and costs” the lowest penalty. The pen
alty is disposed of under ss. 927 and 928. Re Baker, 20 C. 
L. T. Occ. N. 16.

A conviction under s. 129 of the B. S. C. c. 74, for 
unlawfully harbouring foreign sailors, deserters from n 
foreign ship, should show on the face of the proceedings 
either the consent of both parties, or the written consent 
of the foreign consul that the justice should proceed as 
required by s. 127 of the Act. Where such consent did not 
appear, an affidavit stating that the justice had the consent 
was not allowed to be read on showing cause against a rule 
niai to quash the conviction. Where in such prosecution both 
parties had treated the vessel as a foreign vessel and the 
master and sailors as foreigners, although there was no 
direct proof that they were so, it is too late in showing cause 
against a rule nisi to quash a conviction based on the vessel 
and crew being foreign, to object that there was not evidence 
of those facts. B. v. Blair, 24 N. B. B. 245.

DISOBDEBLY HOUSES.

See Vagrancy, see also ante, pp. 150-4.

DISTUBBING BELIGIOUS WOBSHIP.

Sec Churches.
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DRIVING, WANTONLY AND FURIOUSLY.

Section 253 of the Code provides that every one who 
having the charge of any carriage or vehicle, by wanton or 
furious driving or racing, or other wilful misconduct, or by 
wilful neglect, does, or causes to be done, any bodily harm 
to any person, is guilty of an indictable offence and liable 
to two years’ imprisonment.

DRUNKENNESS.

Voluntary drunkenness will not exempt a person from 
criminal liability, for instance, A., in a fit of voluntary 
drunkenness, shoots B. dead, not knowing what he does, A.’s 
act is a crime. But involuntary drunkenness, and disease-; 
caused by voluntary drunkenness may excuse; for instance. 
A., under the influence of a drug fraudulently administered 
to him, shoots B. dead, not knowing what he does, A.’s act 
is not a crime. Or if A. in a fit of delirium Irtmem, caused 
by voluntary drunkenness, kills B., mistaking him for a wild 
animal attacking A., the latter’s act is not a crime. 
Stephen’s Dig. 5th ed. 22.

A man cannot when drunk, in his own house, be forcibly 
removed therefrom, even at the request of his own family, 
unless his conduct is such as would constitute him a nuisance 
to the public, i.e., by his creating a public disturbance. R. 
v. Blakeley, 6 P. R. 244.

There is no common law right to imprison for being 
drunk on a public street. R. v. Livingstone, 6 P. R. 17.

ELECTIONS.

“The Dominion Elections Act,” 63 & 64 V. c. 12 
(amended by 1 Edw. VII., c. 16), contains various provisions 
for securing the secrecy of voting, and for preventing any 
interference with the freedom of the voter. Under s. 99, 
each returning oEcer and his deputy is invested with all 
the powers of a justice of the peace, and may, by verbal 
order, arrest any person disturbing the peace and good order 
at the election, and may also require the delivery of any
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offensive weapons in the hands of any person within 
half-a-mile of the polling station. By s. 103, strangers arc 
not allowed to come into the polling district armed with 
offensive weapons. No person shall furnish or supply any 
ensign, standard, or set of colours, or any other flag, or any 
ribbon label, or like favour, to any person with intent that 
the same shall be carried in the district, on the day of elec
tion, as a party flag or badge to distinguish the bearer as a 
supporter of a particular candidate. Sections 104, 105, 100.

Intoxicating liquors are not allowed to be sold or given 
during the whole of the polling day, under a penalty of one 
hundred dollars. II. s. 107.

There are various other offences and penalties, and ss. 
131-142 provide for their recovery. A conviction for corrupt 
practises should specify whether the offence was by bribery 
or treating or undue influence and also the time and place. 
R. v. Ingall, 29 W. R. 288; 42 L. T. 533.

ELECTRIC LIGHT.

See 57 & 58 V. c. 39; 1 Edw. VII. c. 29.

EMBEZZLEMENT.

See Larceny. ' ' I'

EMBRACERY.

Every one is guilty of an indictable offence and liable 
to two years’ imprisonment who—

(a) dissuades or attempts to dissuade any person by 
threats, bribes or other corrupt means from giving evidence 
in any cause or matter, civil or criminal ; or

(5) influences or attempts to influence, by threats or 
bribes or other corrupt means, any juryman in his conduct 
as such, whether such person has been sworn as a juryman 
or not; or

(c) accepts any such bribe or other corrupt considera
tion to abstain from giving evidence, or on account of his 
conduct as a juryman ; or
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(<l) wilfully attempts in any other way to obstruct, per
vert or defeat the course of justice. E. S. C. c. 173, s. 30. 
Code, s. 154.

Everyone commits the offence called embracery, who, 
by any means whatsoever, except the production of evidence 
and arguments in open court, attempts to influence or 
instruct any juryman, or incline him to be more favourable 
to the one side than to the other, in any judicial proceeding, 
whether any verdict is given or not, and whether such ver
dict, if given, is true or false.

But it is essential to the existence of the offence of 
embracery that there should be a judicial proceeding, pending 
at the time1 the offence is alleged to have been committed. 
B. v. Leblanc, 8 L. N. 114; 29 L. C. J. 69.

A juryman himself may be guilty of this offence by 
corruptly endeavouring to bring over his fellows to his view. 
The offence is a misdemeanour, both in the person making 
the attempt, and also in those of the jury who consent.

There are certain other acts, interfering with the free 
administration of justice at a trial, which are considered as 
high misprisions and contempts, and are punishable by fine 
and imprisonment Such are the following: intimidating 
the parties or witnesses; endeavouring to dissuade a witness 
from giving evidence, though it be without success; advising 
a prisoner to stand mute; assaulting or threatening an 
opponent for suing him, a counsel or attorney for being 
employed against him, a juror for his verdict, a jailor or 
other ministerial officer for what he does in discharge of his 
duty; for one of fhe grand jury to disclose to the prisoner 
the evidence against him.

ESCAPE.
Sections 159 to 169 of the Code relate to escapes and 

rescues. See also 53 V. c. 37, s. 1; and 63 & 64 V. d. 46, 
adding new sections. An escape is where one who is 
arrested, gains his liberty by his own act, or through the per
mission or negligence of others, before he is delivered by
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the course of the law. Where the liberation of the party 
is effected either by himself, or others, without force, it is 
more properly called an escape; where it is effected by the 
party himself, with force, it is called prison breaking ; where 
it is effected by others, with force, it is commonly termed 
rescue.

One W. was brought before magistrates in the custody 
oi the defendant, a constable, to answer a charge of misde
meanour, and after witnesses had been examined, he was 
verbally remanded until the next day. Being then brought 
up again and the examination concluded, the justices decided 
to take bail and send the case to the Assizes, and verbally 
remanded the prisoner until the following day, telling the 
defendant to bring him up then, but on that day the defend
ant negligently permitted him to escape, and he was held 
to be properly convicted for permitting an escape. R. v. 
Shuttleworth, 22 U. C. R. 372.

Under s. 552 of the Code, any one found committing 
any of the following offences, namely, (1) being at large while 
under sentence of imprisonment, or (2) breaking prison, or 
(3) escaping from custody, or (4) from prison, or (5) escaping 
from lawful custody, may be arrested without warrant by 
any person. See Part XI. See as to using force to prevent 
escape. Code, ss. 33 and 34.

EVIDENCE.
The following rules of evidence are taken from Stone’s 

Jus. Man. 33rd ed. 258-260:
1. That a person is presumed to be innocent until the 

contrary is proved. 2. That a party shall not be allowed to 
put to his own witness leading questions, that is questions 
in such form as to suggest the answer required. On cross- 
examination this rule does not apply if the witness be 
favourable to the party cross-examining. 3. That hearsay 
evidence is inadmissible. 4. That the statement of one pris
oner is not admissible either for or against another prisoner. 
5. That conversations which have taken place out of the
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hearing of the party to be affected cannot be given in evi
dence. 6. That the evidence of an accomplice is admissible 
but ought not to be fully relied on unless it be corroborated 
by some collateral proof. 7. That witnesses may be com
pelled to answer criminating questions: 61 V. c. 53. 8. That 
in general the opinion of a witness as to any fact in issue is 
inadmissible unless upon questions of skill and judgment. 
9. That the burden of proof lies upon the party asserting 
the affirmative. 10. That the best evidence should be given 
of which the nature of the case is capable. That second
ary evidence is therefore inadmissible unless some ground 
be previously laid for its introduction by showing the impos
sibility of procuring better evidence. 11. That parol testi
mony is not admissible to vary or contradict the terms of 
a written instrument. 12. That a person shall not be 
allowed to speak to the contents of a written instrument 
unless it be first proved to have been lost or destroyed or 
out of the jurisdiction of the court, e.g., in a foreign country, 
or if in the possession of the adverse party that notice has 
been given for its production. 13. That a witness may be 
allowed to refresh his memory by reference to any entry or 
memorandum made by himself shortly after the occurrence 
of which he is speaking, although the entry or memorandum 
could not itself be received in evidence. 14 That a witness 
may also refresh his memory from entries made by another 
person if those entries were referred to in the prisoner’s 
presence at the time of the occurrence in question: R. v. 
Langton, 2 Q. B. D. 296. 15. That when positive evidence 
of the facts cannot be supplied, circumstantial evidence is 
admissible. That circumstantial evidence should be such as 
to produce nearly the same degree of certainty as that which 
arises from direct testimony and to exclude a rational proba
bility of innocence, and, 16. That a witness speaking two 
languages should be examined in the one he understands 
best.

The rules of evidence are in general the same in civil 
and criminal proceedings. R. v. Atkinson, 17 C. P. 304.
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As a general rule when justices are authorized by statute 
to hear and determine or examine witnesses, they have also 
the power to take the examinations on oath or solemn affirma
tion, as the case may be, see Code, s. 851. And in every case 
where an oath or affirmation is directed to be made before a 
justice, he has full power and authority to administer the 
same, and to certify to its being made. B. S. C. c. 1, s. 
7 (29).

The 56 V. c. 31, s. 22, provides that every court and 
judge and every person having by law or consent of parties 
authority to hear and receive evidence, shall have power to 
administer an oath to every witness who is legally called to 
give evidence before that court, judge or person.

Section 23 provides that if a person called or desiring 
to give evidence objects on grounds of conscientious scruples 
to take an oath, or is objected to as incompetent to take an 
oath, such person may make the following affirmation: “I 
solemnly affirm that the evidence to be given by me shall 
be the truth, the whole truth, and nothing but the truth.” 
And upon the person making such solemn affirmation, his 
evidence shall be taken, and have the same effect as if taken 
under oath. Evidence given in this way involves a liability 
to punishment for perjury in all respects as if the witness 
had been sworn. Ib. s. 24.

The oath is generally in the following form:—
"The evidence you shall give touching this Information (or 

complaint, or the present charge, or the application, or an the 
ram map he), wherein Is Informant (or complainant
(or o« the cate may be), and Is defendant (or at the
ram map be), shall be the truth, the whole truth, and nothing 
but tne truth, so help you God.”

The New Testament should during the administration 
of the oath, be held in the witness’s right hand, and at ita 
conclusion he should kiss it.

The form of oath must be, in every case, such as the 
witness considers binding on his conscience according to his 
particular religious belief. See R. v. Pah-mah-gay, 20 TT. 
C. B. 195.
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A conviction for crime, or an interest in the result as 
a party does not render a witness incompetent, 56 V. c. 31, 
e. 3. ;

Where a prisoner calls witnesses as to character only, it 
is not usual to cross-examine them, though the strict right 
to do so exists. After the cross-examination, the party 
producing the witness has a right to re-examine him for the 
purpose of explaining any statements of the witness on 
cross-examination, but unless by permission of the court, 
there is no right on re-examination to go into new matter 
not tending to explain the cross-examination. The person 
producing the witness should therefore, on the examination- 
in-chief, ask all necessary questions.

The right of an informant, whether prosecutor or pri
vate party, to examine, re-examine or cross-examine is not 
affected by his giving evidence as a witness himself. Dun
can v. Toms, 56 L. J. M. C. 81; 35 W. R. 667; 16 Cox C. C. 
267.

CONFESSIONS FREE AND VOLUNTARY.
A confession of a prisoner is only admissible when free 

and voluntary. It must not be extorted by inducements or 
threats. R. v. Elliott, 31 O. R. 14; R. v. Day, 20 0. R. 209; 
R. v. Viau, 7 Q. Q. B. 362; R. v. Thompson (1893), 2 Q. B. 
12; 17 Cox C. C. 641; R. v. Jackson, 2 Can. C. C. 149; R. v. 
Rose, 67 L. J. Q. B. 289; R. v. McDonald, 16 C. L. T. Occ. 
N. 396; 32 C. L. J. 783. Any inducement to confess held 
out to the prisoner by a person in authority, or any undue 
compulsion upon him, will be sufficient to exclude the con
fession: Thus if an oath is administered to the prisoner 
before taking his statement under s. 691 of the Code, the 
oath will be a sufficient constraint or compulsion to render 
his statement inadmissible. R. v. Field, 16 C. P. 98. R. v. 
MacDonald, 2 Can. C. C. 221.

But the deposition on oath of a witness is admissible 
against such witness, if he is afterwards charged with a 
crime. 76. See also R. v. Finkle, 15 C. P. 453 ; R. v. Coote,
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L. B. 4 P. C. App. 599; Bee R. v. Douglas, 11 M. L. R. 401; 
excepting so much of them as consists of answers to ques
tions to which he has objected, as tending to criminate him, 
but which he has been improperly compelled to answer. 
The exception depends upon the principle "nemo tenetur 
teipsum aceusare,” but does not apply to answers given with
out objection, which are to be deemed voluntary. See now 
56 V. c. 31, s. 6.

Where a confession was made by a prisoner to the prose
cutor in the presence of a police inspector immediately after 
the prosecutor had said to the prisoner, “the inspector tells 
me you are making house-breaking implements; if that is 
so you had better tell the truth, it may be better for you,” 
the confession was held inadmissible. R. v. Pennell, 7 Q.
B. D. 147.

The inducement must be one relating to the charge and 
must be held out by a person in authority, and where detec
tives who were not peace officers worked themselves into the 
confidence of the accused before any charge laid and by pre
tending criminal purposes obtained an admission of guilt 
evidence thereof was held admissible. R. v. Todd, 21 C. L. 
T. Occ. N. 417; 37 C. L. J. 474; 13 M. L. R. 364; 4 Can.
C. C. 515.

When a prisoner is once taken into custody, a police
man should ask no questions at all without administering 
previously the usual caution, and he has no right to put 
questions tending to convict, even after cautioning. The 
answers to such questions should be rejected if there is any 
reason to believe that a trap was being laid for fhe prisoner. 
R. v. Histed, 19 Cox C. C. 16.

But statements not brought about by any inducement 
or threat are admissible. Rogers v. Hawkcn, 19 Cox C. C. 
122; 67 L. J. Q. B. 526; 78 L. T. 655; and if the induce
ment is removed before any statement is made it will be 
admissible. R. v. Thompson (1893), 2 Q. B. 12; R. v. Miller, 
18 Cox C. C. 54.

Where it appeared that a police constable gave the usual 
caution to the prisoner, who was arrested on a charge of
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obstructing a railway train by placing blocke upon the line, 
but afterwards said to him: “the truth will go better than 
a lie. If any one prompted you to it you had better tell 
about it." Whereupon the prisoner said that he did the act 
charged against him. It was held that the admission was 
not receivable in evidence and a conviction grounded thereon 
was improper. R. v. Romp, 17 0. It. 567. See also R. v. 
Male, 17 Cox C. C. 689.

M. was convicted of stealing goods the property < f S. 
The evidence to connect M. with the crime was hi» statement 
to e policeman who had him in charge, that if he went to a 
particular place he would find the goods. This statement 
was made ip consequence of his being told by the policeman 
that S. was a good-hearted man, and he (the policeman) 
thought that if he got his goods back he would not prose
cute. The goods were afterwards found in the place 
described by the prisoner. It was held that the prisoner’s 
statement was improperly received and the conviction should 
be quashed. R. v. McCafferty, 25 N. B. R. 396. But see 
R. v. Doyle, 12 0. R. 347; R. v. Todd, supra.

The onus of showing no inducement or threat is on the 
Crown. R. v. McDonald, 32 C. L. J. 783; R. v. Pah Cah 
Ne Capi, 4 Can. C. C. 93; 17 C. L. T. Occ. X. 306; 34 C. 
L. J. 210.

When the accused is an Indian, the Indian agent is a 
person in authority. Ib.

Where one of two persons jointly charged has signed a 
statement implicating the other, and the latter after hearing 
it and being cautioned makes a confession, both may be given 
in evidence. R. v. Hirst, 18 Cox C. C. 374.

COPIES TELEGRAMS.

As the best evidence is always necessary, see ante, p. 504. 
R. v. Troop, 30 N. S. R. 339 ; where it is sought to give in evi
dence the contents of a telegram sent by the prisoner to a 
witness, it is absolutely necessary that the original message 
sent in to the company for transmission should be produced
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or proof given that it is destroyed, and the copy received by 
a witness cannot be given in evidence until it is proved that 
the original is destroyed. R. v. Regal., lti Cox C. C. 203.

Secondary evidence not being admissible unless it is 
impossible to produce the original. R. v. Lalonde, 7 (J. S. 
C. 204. !

PROCLAMATIONS.

The 56 V. c. 31, s. 8, provides prima facie evidence of 
any proclamation, order, regulation or appointment may be 
given by production of a copy of the Canada Gazette, and in 
several other ways specified in the Act. See the R. S. 0. 
c. 73, s. 22.

“The Fugitive Offenders Act,” R. S. C. c. 143, s. 18, 
contains some special provisions as to the authentication 
of warrants, depositions, official certificates or judicial docu
ments.

' COMPETENCE OF WITNESSES.

As to the competency of witnesses, a prisoner under 
sentence of death is incapable of being a witness. R. v. 
Webb, 11 Cox C. C. 133.

But a child of any age if capable of distinguishing 
between good and evil may be admitted to give evidence. 
A child of six years of age was examined ; on being interro
gated by the judge and making answers that there was a 
God, that people would be punished in hell who did not 
speak the truth, and that it was a sin to tell a falsehood 
under oath, although he stated he did not know what an 
oath was. R. v. Berube, 3 L. C. R. 212.

Section 25 of the 56 V. c. 31, as to admitting the evi
dence of a child not under oath seems to refer to the trial 
as cases are not decided on preliminary enquiry.

Section 685 of the Code, provides for taking the evi
dence of a child not under oath on any charge for carnally 
knowing, or attempting to carnally know, a girl under four
teen, or of any charge under s. 259 for indecent assault.
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The child may be the one on whom the offence ie commit
ted, or any other child of tender yeara who does not in the 
opinion of the justice understand the nature of an oatii. 
But such evidence must be corroborated by some material 
evidence before there can be a conviction, though it would 
seem corroboration is not necessary before the magistrate.

Before the passing of this section no testimony whatever 
could, on a criminal trial, be received except upon oath omt 
the testimony of an infant not competent to take an oath 
could not be accepted at all. Even under this section of 
the Code, unsworn evidence of the girl will not be admissible 
on other counts 06 the indictment than those specified in 
this section. In other words the mere fact that an indict
ment contains counts on which unsworn evidence is inad
missible along with counts on which it is, docs not make 
the unsworn evidence admissible except in respect of the 
special offences mentioned in this section. R. v. Paul, 25 
Q. B. D. 202.

The evidence taken under this 685th section is not a 
deposition within the meaning of s. 687 of the Code, and it 
at the trial the girl is so ill as not to be able to travel, her 
evidence cannot be made available under this section, it. v. 
Pruntey, 16 Cox C. C. 344.

PRESIDING MAGISTRATE.

The presiding magistrate is a competent witness: see 
ante, p. 29.

But when it is desired to call him there should be an 
affidavit stating not only that he is a necessary and material 
witness and that the application to examine him >s made in 
good faith, but also disclosing specifically what he is expect31 
to prove. Ex p. Herbert, 34 N. B. R. 455; 4 Can. 0. C. 153; 
Ex p. Flanagan, 34 N. B. R. 326.

INDIAN.
On a trial for murder, an Indian witness was offered, 

and on his examination by the judge, it appeared that he 
had a full sense of the obligation to speak the truth, but
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he was not a Christian, and had no knowledge of any cere
mony in use among his tribe binding a person to speak 
the truth or imprecating punishment upon himself, if he 
asserted what was false. It appeared also, that he and 
his tribe believed in a future state, and in a Supreme Being 
who created all things, and in a future state of reward and 
punishment according to their conduct in this life. He 
was then sworn in the ordinary way on the New Testament, 
and it was held that his evidence was admissible. If the 
witness had belonged to any nation or tribe that had in use 
among them any particular ceremony which was understood 
to bind them to speak the truth, however strange and fan
tastic the ceremony might be, it would have been indispens
able that the witness should have been sworn according to 
such ceremony, because all should be done that can be done 
to touch the conscience of the witness according to his 
notions, however superstitious they may be. R. v. Pah-mah- 
gay, 20 U. C. R. 195.

The evidence of an Indian or non-treaty Indian may be 
received though he is destitute of the knowledge of God, 
or of any fixed and clear belief in religion, or in a future 
state of rewards and punishments, and such evidence may 
be so received without the usual form of oath being taken 
by such Indian, upon hia solemn declaration to tell the 
truth, or in such form as is approved of by the court as 
most binding on the conscience of the witness. R. S. C. 
c. 43, s. 120.

SOLICITOR AND CLIÉNT.

Where a client has a criminal object in view in his com
munication with his solicitor, and such communication is a 
step preparatory to the commission of a criminal offence, 
the evidence of the solicitor as to the nature of the com
munication is admissible as evidence in the prosecution of 
the client for such offence. R. v. Cox, 15 Cox C. C. 611; 
14 Q. B. D. 153.

But advice given by a solicitor to his client for the 
legitimate purpose of assisting the latter in his defence on
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a criminal charge is privileged. It is otherwise, however, 
when the advice is before the commission of the crime, and 
for the purpose of guiding or helping the client to com
mit it. lb. See also Williams v. Quebrada (1895), 2 Ch. 751.

PRISONER OR HIS WIFE.
Under the law as it formerly stood, except in the case 

of a common assault and of a prosecution for neglect to 
maintain, etc., under s. 19 of the R. S. C. c. 162, a prisoner 
could not give evidence for himself, nor could his wife be 
admitted as a witness for him. See R. v. Humphreys, 9 V. 
C. B. 337; R. v. Madden, H U. C. R, 588.

The 66 V. c. 31, which applies to all criminal proceed
ings and to all civil proceedings and other matters whatso
ever respecting which the Parliament of Canada has juris
diction, but not to provincial offences, Re Cairns, 3 Q. P. 
R. 25, provides that a person shall not be incompetent to 
give evidence by reason of interest or crime, lb. s. 3. See 
R. S. 0. c. 73, s. 2. I

Every person charged with an offence and the wife or 
husband as the case may be of the person so charged shall 
be a competent witness whether the person so charged is 
charged solely or jointly with any other person. Provided, 
however, that no husband shall be competent to disclose 
any communication made to him by his wife during their 
marriage, and no wife shall be competent to disclose any 
communication made to her by her husband during their 
marriage. 56 V. c. 31, s. 4.1

A wife is competent against her husband, or he against 
her, on any charge affecting the liberty or person of either. 
Stone, 33rd ed., 266.

The failure of the person charged or of the wife or hus
band of such person to testify shall not be made the subject 
of comment by the judge or by counsel for the prosecution 
in addressing the jury. 56 V. c, 31, s. 4 (2). If there is 
such comment a new trial will be granted. R. v. Corby, 30 
N. S. R. 330; 1 Can. C. C. 457.
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Prior to this Act a married woman might give evidence 
in favour of a person who had committed a crime jointly with 
her husband, provided the husband was not on trial for 
the offence. K. v. Thompson, 13 N. B. R. 71. And of course 
she may do so now.

Prior to the passing of the R. S. C. c. 163, s. 19, a wife 
could not testify against her husband when she was prose
cuting him for neglect to maintain her. See B. v. Bissell,
1 0. R. 514.

She is now competent and so is the husband.
A defendant was charged by his wife before a magis

trate with refusing to provide necessary clothing and lodging 
for herself and children. At the close of the case for the 
prosecution defendant was tendered as a witness on his own 
behalf. The magistrate refused to hear his evidence, not 
because he was the defendant, but because he did not wish 
to hear evidence for the defence, and subsequently without 
further evidence committed him for trial. It was held that 
the defendant’s evidence should have been taken for tin 
defence, that a magistrate is bound to accept such evidence 
in cases of this kind and give it such weight as he thinks 
proper, and that the exercise of his discretion to the con
trary is open to review. R. v. Meyer, 11 P. R. 477.

The laws of England respecting the solemnization of 
marriage arc not applicable to the Indian population of the 
North-West Territory, and a marriage according to the cus
toms of the Indians there is legal so as to make the wife of 
the prisoner incompetent as a witness for or against him 
prior to the recent Act. Where an Indian charged with 
assault occasioning actual bodily harm, tendered two women, 
whom he called his wives, as witnesses, the evidence of the 
first married was rejected, and that of the other admitted, 
though according to the evidence both were his wives, un 1er 
the custom of the Indians. R. v. Nan-e-quis-a Ka, 1 Terr. 
L. R. 811; see R. v. Bears Shin Bone, 3 Can. C. C. 329.

Both would be admissible under the late Act.
O.M.M. 33
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OTHER CASES.

So, prior to the late Act, a defendant, charged with 
an assault upon a constable while serving a summons under 
the Act as to summary convictions, was held incompetent. 
K. v. McFarlane, 27 N. B. R. 529; 16 S. C. R. 393. Also, 
where charged with illegally presenting a pistol, under s. 
109 of the Code. Ex p. Porter, 28 N. B. R. 587.

But in these cases the defendant can now testify.
The R. S. 0. c. 73, s. 9, provides that on the trial of 

any matter under an Act of the Legislature of Ontario, the 
party opposing or defending, or the wife or husband of the 
person opposing or defending, shall be competent and com
pellable to give evidence therein.

Under the repealed Act, where the charge was of some 
matter “ not being a crime,” the parties were competent.

But the trial of an offence against a city by-law in the 
erection of a wooden building within the fire limits, was 
held to be a charge of a crime, and the defendant was held 
neither competent nor compellable to give evidence, and a 
conviction on his evidence was quashed. R. v. Hart, 20 U. 
R. 611; R. v. Bittle, 21 0. R. 605.

So a conviction for unlawfully and maliciously pointing 
a loaded firearm at a person, was quashed on an objection 
taken for the first time that the defendant, who was called 
as a witness at the trial, was not a competent or compellable 
witness. R. v. Becker, 20 0. R. 676.

In both the foregoing cases the parties would now be 
competent; in the case of the by-law under the late statute 
in Ontario, and in the other case of maliciously pointing a 
loaded firearm under “ The Canada Evidence Act, 1893.”

On the hearing of any information or complaint exhib
ited or made under the R. "S. 0. c. 223, s. 711, a magistrate 
must receive the evidence of the defendant. R. v. Grant, 
18 0. R. 169, and of the complainant and the wife or hus
band respectively.
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In a prosecution under the Liquor License Act, the 
defendant may be compelled to give evidence for the pro
secution, although other witnesses called as to an alleged 
specific sale have failed to prove the same, and he may be 
compelled to testify, not merely as to the specific sal., hut 
also generally as to any illegal sale on the date charged in 
the information as that on which the offence took place. 
The question put to him need not indicate the name of any 
purchaser or other particulars, which would limit the inquiry 
to such charges as the prosecution could give particulars of. 
B. v. Nurse, 2 Can. C. C. 57 ; Re Askwith, 31 O. H. 150. As 
to lunatics, see 63 V. c. 17, s. 13, amending s. 11 of the 
K. S. 0. c. 73.

CRIMINATING QUESTIONS.

The rule that persons were not bound to criminate 
themselves was applicable to summary cases. CharnocK v. 
Merchant, 19 Cox C. C. 443.

And where in a prosecution for an offence under a 
municipal by-law, the defendant was compelled to give 
evidence against himself, the court held that this was 
improper and the conviction was set aside. R. v. McNicol, 
12 0. R. 659.

The 56 V. c. 31, s. 5, has been amended by 61 V. c. 53, 
under which, if the witness claim privilege on the ground 
of a tendency to criminate, be must nevertheless answer; 
but the answer is not admissible in any criminal trial other 
than for perjury in giving such evidence.

Even though the witness docs not claim the privilege, 
the evidence was held not admissible in subsequent proceed
ings. R. v. Hammond, 29 0. R. 211; but see, contra, R. v. 
Williams, 28 0. R. 583; R. v. Madden, 30 C. L. J. 765; R. 
v. Thompson, 17 C. L. T. Occ. N. 295.

But depositions taken in a court over which the parlia
ment of Canada has no control, may be used in subsequent 
criminal proceedings. R. v. Chisholm, 32 C. L. J. 591. But 
see now 1 Edw. VII. c. 36, amending s. 5 of the 56 V. c. 31.
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A witness not accused of the theft on which the evidence 
was given, but charged with another person as receiver of 
the goods, is not excused as criminating. R. v. McLinehy, 
2 Can. C. C. 416.

A prisoner might always if he chose give evidence 
against himself. Thus where a prisoner being prosecuted 
for selling liquor on a Sunday, admitted that he was a 
licensed tavern-keeper, and the only other evidence of his 
being a licensed tavern-keeper was that of a witness who 
stated that he knew where the defendant’s licensed tavern 
was, it was held that this was sufficient evidence of the fact, 
and that it was not improper for the magistrate to take the 
defendant’s admission as evidence against him. Ex p. Bir
mingham, 18 N. B. R. 564.

EXCEPTIONS TO RULE.
There are several statutory exceptions to the former 

rule that a prisoner was not bound to criminate himself. 
In a prosecution under “ The Canada Temperance Act,” R. 
S. C. c. 106, a. 114, the prisoner was compellable to give 
evidence against himself. R. v. Fee, 13 O. R. 590, over
ruling R. v. Halpin, 12 0. R. 330.

The 51 V. c. 34, s. 13, however removed the obligation 
and now the 56 V. c. 31, s. 5, restores it. See ante, p. 515.

So the parties are competent in a prosecution under 
the Act respecting the preservation of the peace in the 
vicinity of public works. R. S. C. c. 151, s. 22.

Under the “Dominion Elections Act,” 63 & 64 V. c. 
12, s. 135, no person is excused from answering on the 
ground that the answer will tend to criminate such person.

EVIDENCE IMPROPERLY PROCURED.
The fact that evidence .has been improperly procured 

is not a reason for rejecting such evidence. It follows that 
if one who has had his watch stolen suspected a particular 
person of the theft, and the owner of the watch knocked the 
other down and found the watch upon him, the fact that the
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suspected person had the watch would be evidence against 
him, though the evidence was obtained in an irregular way. 
So under the “ Canada Temperance Act,” though there is 
no right to issue a search warrant except in aid of a prosecu
tion pending, yet evidence obtained under a search warrant 
irregularly issued may be used when a charge is afterwards 
laid. R. v. Doyle, 12 O. R. 347.

CORROBORATION IN FORGERY.
No person accused of forgery as defined in s. 423 of 

the Code, shall be convicted upon the evidence of one wlt- 
. ness unless such witness is corroborated in some material 
particular by evidence implicating the accused. Code, s. 681.

This section alters the law. Formerly it was only the 
evidence of the person whose name was forged that required 
corroboration, now any witness must be corroborated.

Under the former law the evidence of the person whoso 
name was forged proving the falsity of the signature, did 
not require corroboration. R. v. Farrell, North-West Ter. 
Reps. 95, 1 Terr. L. R. 166.

Where the defendant was convicted of uttering with 
knowledge that it was a forgery, the indorsement of the 
name of “ Taylor Brothers ” upon a promissory note which 
had been discounted by a bank, but given up and destroyed 
before maturity upon security being furnished to the bank, 
and. the manager of the bank and the business partner of 
the defendant gave evidence of the forgery, and the three 
members of the firm of Taylor Brothers were also called 
as witnesses and denied having indorsed the note or having 
any knowledge of it, it was held that members of the firm 
of Taylor Brothers were not interested, and their evidence 
was therefore sufficient to corroborate that of the other 
witnesses. R. v. Selby, 16 0. R. 255.

On the trial of an indictment for forgery and uttering 
a forged note, evidence was given by a person who had no 
interest therein of the note being forged. The wife of the 
person who received the note, who was in attendance in her
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husband’s shop as his agent, proved the uttering. It was 
held that the note having been proved to be forged by a 
person having no interest, the question as to corroboration 
of the wife’s evidence on the ground of interest did not 
arise. The wife’s interest, if any, was to prove the genuine
ness of the note. R. v. Rhodes, 22 O. R. 480.

The prisoner was indicted for forgery, in feloniously 
uttering a cheque signed by H. J. & Co. on the Quebec Bank, 
which he had altered from $400 to $1,400. The evidence in 
support of the forgery was that of J., who though a member 
of the firm when the cheque was made, had ceased to be 
such at the tipe of the trial, and who had been released 
by his partner from all liability and disclaimed any interest 
in the cheque. There was some evidence of the liability 
of the firm to creditors at the time of J.’s withdrawal. 
But the majority of the court held that J. was not an inter
ested person and that his evidence did not require corrobora
tion. R. v. Hagerman, 15 O. R. 698.

In the foregoing cases the evidence of one witness would 
not now be sufficient without corroboration, s. 684 of the 
Code requiring corroboration in the case of any witness 
called whether interested or not.

EVIDENCE OF ACCOMPLICE.

It is usual to require that the testimony of an accom
plice be corroborated as to the identity of the accused, but 
not as to the manner in which the crime was committed. 
But there is no positive rule of law that the testimony of 
an accomplice must receive direct corroboration, and the 
nature and extent of the corroboration required depend upon 
the character of the crime charged. R. v. Tower, 20 N. B. 
R. 168; sec R. v. Meunier (1894), 2 Q. B. 415.

In a prosecution for selling liquor on Sunday, the per
sons who purchased the liquor, though accomplices of the 
accused, are competent witnesses to prove the selling. Ex />. 
Birmingham, 18 N. B. R. 564.
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WHEN ONE WITNESS SUFFICIENT.
In certain cases there are statutory provisions as to the 

sufficiency of one witness. Thus under “The Steamboat 
Inspection Act,” R. S. C. c. 78, s. 61, 56 V. c. 35, s. 3, when 
no other provision is made in the case, penalties may be 
recovered on the evidence of one credible witness who may 
be the prosecuting inspector himself. So under the Act 
respecting the “ Navigation of Canadian Waters,” R. S. C. 
c. 79, s. 8, the evidence of one credible witness is sufficient. 
The evidence of one credible witness, other than the plain
tiff or person prosecuting, is sufficient under “ The Pilotage 
Act,” R. S. C. c. 80, s. 101, also under “The Militia Act,” 
R. S. C. c. 41, s. Ill, and “The Indian Act,” 51 V. c. 33, 
s. 4. Independently of these enactments the evidence of 
one witness is in general sufficient.

Section 684 of the Code (see 56 V. c. 33) as to
(a) Treason, Part IV. s. 65;
(5) Perjury, Part X. s. 146;
(c) Offences under Part XIII. ss. 181 to 190 inclusive;
(d) Procuring feigned marriage, Part XXII. s. 377;
(e) Forgery, Part XXXI. s. 433; applies only on the 

trial, not during the preliminary inquiry. R. v. Lazier, 30 
O. R. 419; 36 A. R. 360.

Section 181 relates to having illicit connection with any 
girl of previously chaste character, above the age of four
teen and under sixteen years; s. 183 to seduction under 
promise of marriage; s. 183 to the seduction of a ward or 
servant by a guardian or employer; s. 184 to the seduction 
of females who are passengers on vessels; ss. 185 and 186 to 
the unlawful defiling of women or procuring prostitutes ; s. 
187 to the offence of householders who permit girls to be 
defiled on their premises; e. 188 to a conspiracy to defile; e. 
189 to carnally knowing idiots; and s. 190 to the prostitu
tion of Indian women. In all the foregoing cases, as well 
as in that of procuring a feigned marriage, the evidence of 
one witness is sufficient on the preliminary inquiry without 
corroboration.
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EVIDENCE ON COMMISSION.
Section 681 provides for taking the evidence of any 

person dangerously ill. The evidence so taken under com
mission is admissible if the person who made the statement 
is proved to be dead, or if it is proved that there is no rea
sonable probability that he will ever be able to attend at 
the trial to give evidence.

Reasonable notice must have been served upon the per
son against whom the evidence is to be used. Code, s. 686 ; 
R. v. Quigley, 18 L. T. 211.

The notice intended by this section is a notice in writ
ing and such a statement is inadmissible against a prisoner, 
where he has only had oral notice of the intention to take 
the same, although he is present when the statement is 
taken. R. v. Shurmer, 17 Q. B. D. 323.

He must have an opportunity to be present. This 
notice must be served before the evidence is taken, and it is 
therefore impossible for the statute to have any operation 
in the case of an accused person keeping out of the way. 
R. v. Quigley, 18 L. T. 211.

During the taking of the deposition of a person under 
the 681st section, before the prisoner’s solicitor had con
cluded his cross-examination the witness became so ill that 
the presiding magistrate stopped the cross-examination, the 
woman being so ill at the time that she was unable to com
prehend the drift of the questions put to her. The court 
held that it was not sufficient that the prisoner should have 
had such opportunity of cross-examination as the circum
stances permitted, and that as the prisoner had not had full 
opportunity of cross-examination, the deposition was inad
missible in the absence of any proof that the prisoner was 
asking vexatious questions in order to defeat the statute. 
R. v. Mitchell, 17 Cox C. ti. 603. The statement was also 
inadmissible as a dying declaration, because there was no 
proof of a hopeless expectation of immediate death ; nor as 
a statement in the presence of the prisoner, because the 
latter could not be expected to make any denial under the 
circumstances. It.
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DYING DECLARATIONS.

A dying declaration is only admissible in evidence 
where the death of the deceased is the subject of the charge 
and the circumstances of the death the subject of the dying 
declaration. There must also be an unqualified belief in 
the nearness of death, a belief without hope that the declar
ant is about to die, and the burden of proving the facts that 
render the declaration admissible is upon the prosecution. 
R. v. Jenkins, L. R. 1 C. C. R. 192; R. v. Woods, 2 Can. C. 
C. 159. But the mere fact that the deceased asked for a 
doctor does not necessarily lead to the conclusion that he 
had still some hope of living. R. v. Davidson, 30 N. S. H. 
349; 1 Can. C. C. 351.

The deceased shortly after the wound had been given 
which caused her death, made a statement in the prisoner’s 
absence as to the cause of her injuries. She was in fact 
dying at the time she made the statement. Two witnesses 
swore she was conscious at the time. The doctor, who 
arrived after she made the statement, swore that she was 
unconscious from the moment of his arrival, but that there 
might have been intervals of consciousness before death. 
The statement was made during the doctor’s absence from 
the room. The statement was held inadmissible as a dying 
declaration, it not appearing that the deceased was conscious 
of impending death or in fact conscious at all. R. v. Smith, 
16 Cox C. C. 170.

Statements made behind the back of a prisoner are not 
admissible in evidence as dying declarations, unless the per
son making them entertains at the time a settled hopeless 
expectation of immediate death. R. v. Osman, 15 Cox C. 
C. 1. But where the deceased, shortly after the occurrence 
which resulted in her death, was seen standing at the door 
of a neighbour’s house in a fainting condition and apparently 
dying, she said : “ I am dying, look to my children,” a state
ment then made as to the cause of her injuries was held 
admissible. R. v. Goddard, 15 Cox C. C. 7.
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WITNESS DEAD, ILL OR ABROAD.
II upon the trill of any accused person such facts are 

proved upon the oath or animation of any credible witness, 
that it can be reasonably inferred therefrom that any person 
whose deposition has been theretofore taken in the investi
gation of the charge against such person is dead, or so ill 
as not to be able to travel, or is absent from Canada, and if 
it is proved that such deposition was taken in the presence 
of the person accused, and that his counsel or solicitor had 
a full opportunity of cross-examining the witness, then if 
the deposition purports to be signed by the judge or justice 
before whdm the same purports to have been taken, it shall 
be read as evidence in the prosecution without further proof 
thereof, unless it is proved that such deposition was not in 
fact signed by the judge or justice purporting to have signed 
the same.

2. In this section the word “deposition” includes the 
evidem of a witness given at any former trial upon the 
same charge. Code, s. 687 ; 63 & 64 V. c. 46.

As the Act is amended, unless the accused has been 
represented by counsel or solicitor, the deposition cannot be 
used. Evidence taken before a coroner who is not a justice 
would not be admissible, nor would any deposition not a 
verbatim record of the witness’s evidence, or not read over 
to or signed by him. R. v. Graham, 2 Can. C. C. 388-9.

The deposition of a witness who is dead may be read 
before the grand jury for the purpose of finding a bill, as 
well as before the petty jury at the trial. R. v. Clements, 
20 L. J. M. C. 193. The presence of the accused and the 
justice is indispensable. R. v. Watts, 33 L. J. M. C. 63. 
Although the cases of death, illness, and absence from Can
ada are alone expressly stated as those in which the deposi
tion of a witness may be read against a prisoner on his trial, 
it is probable that such deposition may also be read in evi
dence if the witness be bed-ridden, though otherwise not in 
ill-health, R. v. Stephenson, 31 L. J. M. C. 147; or if he 
have become insane, or if he be kept out of the way by the

9
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prisoner, K. v. Scaife, 20 L. J. M. C. 229, 17 Q. B. 238; or 
by some person on his behalf at the time of the trial; and it 
is admissible where the witness, having been struck by par
alysis, is unable to speak, though still able to travel, R. v. 
Cockburn, Dears. & B. 203; but it must relate to the charge 
on which the prisoner is being tried. R. v. Langbridge, 1 
Den. C. C. 448.

It was proposed to read the deposition of a witness, on 
the ground that the witness was so ill as not to be able to 
travel. The evidence upon that point was as follows :—The 
medical attendant of the witness was called and said, “ I 
know M. L., she is very nervous and seventy-four years of 
age. I think she would faint at the idea of coming into 
court, but I think that she could go to London to see a doc
tor without difficulty or danger. I think the idea of seeing 
so many faces would be dangerous to her, and that she is 
so nervous that it might be dangerous to her to be examined 
at all. I think she could distinguish between the court 
going to her house, and she herself coming to the court.” 
The witness, whose deposition it was proposed to read, lived 
not far from the court. The deposition was held inadmis
sible. R. v. Farrell, L. R. 2 C. C. R. 116.

As a general rule there must be medical evidence of 
the illness. R. v. Welton, 9 Cox C. C. 296. But in one 
case the deposition of a married woman was admitted on 
the evidence of her husband (without medical evidence) that 
she was from pregnancy unable to attend. R. v. Jones, 3 
F. & F. 285. See also R. v. Wellings, 3 Q. B. D. 426.

The evidence must refer to the state of health within 
forty-eight hours of the trial. Where the evidence that 
the witness was unable to travel was that of a medical man 
who last saw the witness on the Monday previous to the 
trial, which took place on Wednesday, it was held that this 
was not sufficient and the deposition was rejected. R. v. 
Bull, 12 Cox C. C. 31.

The expression in this section, “ so ill as not to be able 
to travel,” would seem to signify not able to travel for the 
purpose of giving evidence. R. v. Wilson, 8 Cox C. C. 453.
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The deposition is not admissible on the ground merely 
that the prosecutor after using every possible endeavour 
cannot find the witness. Upon a prosecution for uttering 
forged notes the deposition of one S., taken before the 
police magistrate on the preliminary investigation, was read 
upon the following proof that S. was absent from Canada. 
B. swore that S. had a few months before left her, R.’s 
house, where she, S., had for a time lodged, that she had 
since twice heard from her in the United States, but 
not for six months. The Chief Constable of Hamilton, 
where the prisoner was tried, proved ineffectual attempts to 
find S. by means of personal inquiries in some places and 
correspondence with the police of other cities. S. had for 
some time lived with the prisoner or his wife. On a case 
reserved, the court held that the admissibility of the deposi
tion was in the discretion of the judge at the trial, and that 
it could not be said that he had wrongly admitted it. R. v. 
Nelson, 1 O. R. 500.

Upon a prosecution for wounding with intent to mur
der, the deposition of one C., taken before the police magis
trate on the preliminary investigation, was read on the fol
lowing proof that C. was absent from Canada. A witness 
deposed as follows: “C. is to the best of my belief in the 
United States. He was employed about ten days ago as 
one of a crew on a steamer then running between Victoria 
and an American port. He said when he left me he was 
going on board the steamer. The steamer has not been put 
on that route since. She is now running between two 
American ports,” and the court held there was sufficient 
proof of absence from Canada. R. v. Pcscaro, 1 B. C. 11. 
pt. II. 144.

Evidence that the captain of a schooner had cleared 
from a Canadian port a week before the trial and put to 
sea, is insufficient evidence to admit his depositon. 11. v. 
Morgan, 2 B. C. R. 329; so the evidence of a constable that 
he had been informed the proposed witness had left the 
country is not sufficient The informant himself should be 
called. R. v. Graham, 2 Can. C. C. 388.
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It is a condition precedent to the admission of the evi
dence of a deceased witness under this section, that there 
should be proof that the deposition was taken in the pres
ence of the person accused, and that his counsel or attorney 
had full opportunity of cross-examining the witness, but this 
is a question for the judge at the trial, and his ruling thereon 
will not be questioned. H. v. Shurmcr, 16 Cox C. C. 94; see 
R. v. Griffith, 16 Cox C. C. 46; R. v. Graham, 2 Can. C. C. 
389.

Where it is proved that the prisoner was present 
when the depositions of the deceased were taken, although 
the law will presume that as he was present he had a “ full 
opportunity ” within the section, evidence may nevertheless 
be offered to prove that he had not a “full opportunity” 
within the section, so as to render the deposition inadmis
sible, if, for instance, he were insane at the time he could 
not be said to have a “ full opportunity.” R. v. Peacock, 
12 Cox C. C. 21.

The words in this section “ whose deposition has been 
theretofore taken in the investigation of the charge ” refer 
to this and the 590th section, and the deposition will not 
be admissible unless it shows that the accused was charged 
with an indictable offence and that he, having knowledge of 
the charge, had a full opportunity of cross-examining the 
witness. The test of admissibility is the opportunity given 
the prisoner to cross-examine, he having knowledge that it 
is his interest to do so. R. v. Milloy, 6 L. N. 95.

Where a prisoner is charged before a magistrate with 
obtaining money by false pretences, and afterwards indicted 
tor uttering a forged promissory note, the charges arising 
out of one and the same transaction, and being in fact 
identical, and the prisoner, having had the opportunity of 
cross-examination before the magistrate, it was held that 
the deposition of a witness taken at such hearing, and who 
was afterwards unfit to travel to give evidence, was admis
sible and might be read at the trial for uttering the forged 
promissory note. R. v. Williams, 12 Cox C. C. 101.
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Depositions, though not admissible under s. 687, may 
perhaps be admitted at common law. R v. Hamilton, 12 M. 
L. H. 354; 2 Can. C. C. 390.

When an indictment is presented to a grand jury they 
are entitled to peruse the depositions of an absent witness 
without proof that he is so ill as to be unable to travel or 
is absent from Canada. H. v. Howes, 2 B. C. K. 307.

COMPARISON OF DISPUTED WITH GENUINE 
WRITING.

Comparison of a disputed writing with one proved to 
be genuine, may be made by a witness. See Code, s. 698; 
R. v. Dixon, 29 N. S. R. 462.

Who need not be a professional expert. R. v. Silver- 
lock (1894), 2 Q. B. 766.

IMPEACHING CREDIT.

A party producing a witness is not to be allowed to 
impeach his credit by general evidence of bad character; 
but if he proves adverse, it may be shown that at other 
times he made a statement inconsistent with his present 
testimony. See Code, s. 699.

At a coroner’s inquest evidence is properly receivable 
that a witness at such inquest has made at other times a 
statement inconsistent with his present testimony. Indepen
dently of this section the improper reception of evidence is 
no ground for a certiorari to bring up the coroner’s inquisi
tion. R. v. Sanderson, 15 O. R. 106.

SHOWING WRITING TO WITNESS.

Upon any trial a witness may be cross-examined as to 
previous statements made by him in writing, or reduced to 
writing, relative to the subject-matter of the case, wilhaut 
such writing being shown to him; but if it is intended to 
contradict the witness by the writing, his attention must, 
before such contradictory proof can be given, be called to 
those parts of the writing which are to be used for the pur
pose of so contradicting him: Provided that a deposition
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of the witness, purporting to have been taken before a jus
tice on the investigation of the charge and to be signed 
by the witness and the justice, returned to and produced 
from the custody of the proper officer, shall be presumed 
prima facie to have been signed by the witness. See Code, 
s. 700 ; see It. v. Troop, 30 N. S. R. 339 ; R. v. Ciarlo, 1 Can. 
C. C. 157.

This section applies only to statements made by the 
witness himself, and which he has either made in writing 
or which have been reduced into writing. For instance, it 
would not apply to a policy of insurance issued to the wit
ness, or to receipts which are not shown to be either writ
ten or signed by the witness. II. v. Tower, 20 N. B. R. 168,

CONTRADICTING WITNESS.

If a witness, upon cross-examination as to a former 
statement made by him relative to the subject-matter of 
the case and inconsistent with his present testimony, does 
not distinctly admit that he did make such statement, proof 
may be given that he did in fact make it; but before such 
proof can be given the circumstances of the supposed state
ment, sufficient to designate the particular occasion, shall 
be mentioned to the witness and he shall be asked whether 
or not he did make such statement. R.i S. C, c. 174, s. 236, 
Code, s. 701.

COLLATERAL MATTERS.
The general principle is, that W'hen a witness is cross- 

examined as to a collateral fact, the answer is conclusive. 
R. v. Holmes, 12 Cox C. C. 137; R. v. Lapierre, 1 Can. C. 
C. 413.

On the trial of an indictment for rape, or an attempt 
to commit a rape, or for an indecent assault, if the prosecu
trix is asked whether she has not had connection with some 
other man named, and she denies it, that man cannot be 
called to contradict her. R. v. Holmes, supra.

Evidence of the commission of other acts of like char
acter is admissible to show the intent. R. v. McBerny, 29
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N. 3. R. 327, and where motives are important and they 
depend on certain facta, those facts may be proved. R. v. 
Barsalou, 4 Can. C. C. 347.

On a charge of sending a threatening letter, other let
ters written by the prisoner botli before and after the one 
in question are admissible to explain its meaning. So on 
a charge of malicious shooting, if it be doubtful whether 
the shot was fired by accident or design, proof may be given 
that the prisoner at another time intentionally shot at the 
same person. R. v. Yoke, R. & R. 531.

So on a, charge of murder by poison, where it is shown 
that the prisoner attended the deceased, it is competent for 
the prosecution to tender evidence of other cases of persons 
who had died from poison, and to whom the prisoner lmd 
access, exhibiting exactly similar symptoms before death 
to those of the case under consideration, for the purpose 
of showing that this particular death arose from poisoning, 
not accidentally taken, but designedly administered by some 
one. Such evidence, however, is not admissible for the 
purpose of establishing motives, though the fact that the 
evidence offered may tend indirectly to that end is no 
ground for its exclusion. R. v. Flannagan, 15 Cox C. C. 403.

Where a prisoner was charged with the murder of her 
child by poison, and the defence was that its death resulted 
from an accidental taking of such poison, evidence to prove 
that two other children of hers and a lodger in the house 
had died previous to the present charge from the same poi
son was held to be admissible. R. v. Cotton, 12 Cox 0. (3. 
400; B. v. Geering, 18 L. J. M. C. 211, followed. See also 
R. v. Roden, 12 Cox C. C. 630; R. v. Stemaman, 29 0. R. 
33; R. v. Hendershott, 26 O. R. 195; Makin v. Atty.-Gcn, 
17 Cox C. C. 704; (1894), A. C. 67.

Upon the trial of a charge of rape or other kindred 
offences against women or girls, the fact that a complaint 
was made by the prosecutrix shortly after the alleged occur
rence, and the particulars of such complaint may, so far as 
they relate to the charge against the prisoner, be given in
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evidence on the part of the prosecution not as being evidence 
of the facts complained of but as showing the consistency 
of the conduct of the prosecutrix with the story told by her 
in the witness box and as negativing consent on her part. 
R. v. Lillyman, (1896), 2 Q. B. 167. See R. v. Graham, 31 
O. R. 77; R. v. Merry, 19 Cox C. C. 442; R v. Ricndeau, 
3 Can. C. C. 293; 9 Q. S. C. 147.

On a charge of having counterfeit coins in possession, 
proof that the accused also had in his possession “ trade 
dollars” which, although genuine, were not worth their 
stamped value and that he had attempted to put them off 
as worth their stamped value, is not admissible as showing 
intent to utter the counterfeit coin. R v. Benham, 4 Can. 
C. C. 63.

The prisoner was indicted along with W., the first count 
charging W. with forging a circular note of the National 
Bank of Scotland, and the second with uttering it knowing 
it to be forged. The prisoner was charged as an accessory 
before the fact. Evidence was admitted showing that two 
persons named F. and H. had been tried and convicted in 
Montreal of uttering similar forged circular notes printed 
from the same plate as those uttered by W., that I he pris
oner was in Montreal with F., they having arrived and regis
tered their names together at the same hotel and occupied 
adjoining rooms, that after F. and H. had been convicted on 
one charge they admitted their guilt on several others, and 
that a number of these circular notes were found on F. and 
H. which were produced at the trial of the prisoner. Before 
the evidence was tendered it was proved that the prisoner 
was in company with W., who was proved to have uttered 
similar notes. Evidence was also admitted showing that a 
large number of the notes were found concealed at a place 
near where the prisoner had been, and were concealed as 
was alleged by him after W. had been arrested. It was 
held that the evidence was properly received in proof of the 
guilty knowledge of the prisoner. R. v. Bent, 10 0. R. 557.

34O.M.M.
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Two indictments were preferred against the defendants 
for feloniously destroying the fruit trees, respectively, of 
SI. and C. The offences charged were proved to have been 
committed on the same night, and the injury complained of 
was done in the same manner in both cases. The defend
ants were nut on their trial on the charge of destroying Sl.'s 
trees, and evidence relating to the offence charged in the 
other indictment was held to be receivable, not to establish 
the other felony, but as circumstances lea/ling to proof of 
the affirmation that the accused was guilty of the offence 
for which he was on trial. E. v. SIcDonald, 10 O. B. 553

On a trial for endeavouring to obtain an advance from 
a pawnbroker upon a ring, by the false pretense that it is 
a diamond ring, evidence may be given that two days before 
the transaction in question, the prisoner had obtained an 
advance from a pawnbroker upon a chain which he repre
sented to be a gold chain, but which was not so, and endeav
oured to obtain from other pawnbrokers advances upon a 
ring which he represented to be a diamond ring, but which 
in the opinion of the witness was not so. E. v. Francis, 
L. B. 8 C. 0. B. 188.

So where the prisoner is charged with not carrying on a 
Iona fide business, the evidence of subsequent frauds is 
admissible. B. v. Bhodes (1899), 1 Q. B. 77; 19 Cox C. C. 
188.

Where a prisoner is indicted for obtaining a promissory 
note with intent to defraud, evidence of similar frauds on 
others showing that the prisoner was at the time engaged in 
practising a series of systematic frauds on the community 
is admissible. B. v. Hope, 17 0. B. 463. See also B. v. 
Ollis (1900), 2 Q. B. 758; B. v. McCullough, 81 C. L. T. Occ. 
N. 306.

Upon a charge of an attempt to commit a rape, the 
prosecutrix may be cross-examined as to the fact of her 
having had connection with the prisoner previously to the 
ccmmission of the alleged offence, and should she deny the 
fact of such connection having taken place, evidence may be 
given in order to contradict such denial. B. v. Biley. 16
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Cox C. C. 191 ; 18 Q. B. D. 481. But her denial of inter
course with persons other than the prisoner could not be 
contradicted. Ib.

On a charge of grievous bodily injury to a child, acts 
of cruelty to another child arc not admissible. R. v. La- 
pierre, 1 Can. C. C. 413.

RECEIVING STOLEN GOODS.

When proceedings arc taken against any person for 
having received goods, knowing them to be stolen, or for 
having in his possession stolen property, evidence may be 
given that there was found in the possession of such person 
other property stolen within the preceding period of twelve 
months, and such evidence may be taken into consideration 
for the purpose of proving that such person knew the pro
perty which forms the subject of the proceedings taken 
against him to be stolen: Provided, that not less than three 
days’ notice in writing has been given to the person accused, 
that proof is intended to be given of such other property, 
stolen within the preceding period of twelve months, having 
been found in his possession; and such notice shall specify 
the nature or description of such other property, and the 
person from whom the same was stolen. Code, s. 716.

In order to show guilty knowledge under this section, 
it is not sufficient merely to prove that “other property stolen 
within the preceding period of twelve months” had at some 
time previously been dealt with by the prisoner. It must 
be proved that such “other property” was found in the pos
session of the prisoner at the time when he is found in 
possession of the property which is the subject of the indict
ment. R. v. Drage, 14 Cox C. C. 85.

And where on a charge of stealing and receiving cer
tain property in order to show guilty knowledge, evidence 
was admitted that the prisoner, within the preceding twelve 
months, had been in possession of certain other property 
which was proved to have been stolen, but of which he had 
parted with the possession before the date of the larceny
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alleged, the evidence was held inadmissible. R. v. Carter, 
15 Cox C. C. 448; 12 Q. B. D. 522.

CONSENT TO ADMIT EVIDENCE.

Evidence given in another case is admissible by consent 
on a summary trial. R. v. St. Clajr, 27 A. R. 308.

FABRICATING EVIDENCE.

To manufacture false evidence for the purpose of mis
leading a judicial tribunal is an indictable offence at com
mon law, though the evidence is not used, though in the 
case of a cheat or fraud against a private individual, it is 
necessary that some injury should have resulted from the 
act. R. v. Vreones (1891), 1 Q. B. 360. |

Section 151 if the Code enacts that every one is guilty 
of an indictable offence and liable to seven years’ imprison
ment who, with intent to mislead any court of justice or 
person holding any such judicial proceeding as aforesaid, 
fabricates evidence by any means other than perjury or 
subornation of perjury. See also ss. 145 to 158.
I

OTHER POINTS.

As to the evidence required in cases of polygamy, sec 
Code, s. 706. As to stealing ores or minerals, s. 707 ; as to 
stealing timber, s. 708; as to offences relating to public 
stores, s. 709; and as to fraudulent marks on merchandise, 
s. 710.

The evidence of a witness not indicted jointly with the 
prisoner is admissible for the prosecution. R. v. Viau, 7 
Q. S. C. 362. |

But one co-defendant cannot be called as a witness by 
another co-defendant. R. v. Connors, 5 Can. C. C. 70.

Police officers are not in all cases bound to give the 
sources of their information. Humphrey v. Archibald, 21 
O. R. 553; 20 A. R. 267; see also R. v. Sproule, 14 0. R. 375.
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EXCISE.

Under the K. S. C. c. 34, s. 82, every manufacturer who 
neglects or refuses to keep his license posted up in a con
spicuous place in his manufactory, incurs a penalty of fifty 
dollars for the first offence, and one hundred dollars for 
each subsequent offence. Under s. 86, it is an indictable 
offence to put into any stamped packages, barrels or casks, 
any article or commodity on which the duty has not been 
paid, or which has not been inspected under the Act. Vari
ous other penalties are imposed under the Act. Under s. 
91, refusing to assist any oflicer of Inland Revenue is an 
indictable offence. S. 93 imposes a penalty of one hun
dred dollars for using weights and measures not duly in
spected and approved. S. 94, makes it an indictable offence 
to break the Crown’s lock or seal, abstract goods or counter
feit labels. So to take away goods seized or detained is an 
indictable offence. Ib. s. 100. S. 158, imposes certain pen
alties on distillers and renders various acts misdemeanours, 
and s. 220, refers in the same way to malting and malt- 
houses, and the 60 & 61 V. c. 19, s. 18, to tobacco and 
cigars. The Act has been amended by the 51 V. c. 16, 52 
V. c. 15, 53 V. c. 23, 54-55 V. c. 46, 55-56 V. c. 22, 57-58 
V. c. 35, 58-59 V. c. 25, 60-61 V. c. 19, and the 62-63 V.. 
c. 24.

EXPLOSIVE SUBSTANCES.

Every one is guilty of an indictable offence and liable 
to imprisonment for life, who wilfully causes by any explo
sive substance, an explosion of a nature likely to endanger 
life or to cause serious injury to property, whether any 
injury to person or property is actually caused or not. R. 
S. C. e. 150, s. 3. Code, s. 99.

Every one is guilty of an indictable offence and liable 
to fourteen years’ imprisonment who wilfully—

(o) does any act with intent to cause by an explosive 
substance, or conspires to cause by an explosive substance,
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an explosion of a nature likely to endanger life, or to cause 
serious injury to property;

(6) makes or has in his possession or under his control 
any explosive substance with intent by means thereof to 
endanger life or to cause serious injury to property, or to 
enable any other person by means thereof to endanger life 
or to cause serious injury to property—

Whether any explosion takes place or not and whether 
any injury to person or property is actually caused or not. 
R. S. C. c. 150, s. 3. Code, s. 100.

As to not having in possession for a lawful object, see 
Code, s. 101. As to the expression -“explosive substance,” 
see Code, s. 3 (i).

Keeping explosives, such as dynamite, gunpowder, etc., 
near habitations or places of public resort, in such quan
tity that injury to property or life would be caused if they 
were to explode, is a common nuisance and indictable irre
spective of such incidents as carelessness and negligence. 
B. v. Holmes, 17 N. S. R. 498.

EXTORTION AND OTHER MISCONDUCT OF PUBLIC 
OFFICERS.

Every malfeasance or culpable non-feasance of an officer 
of justice with relation to his office, is an offence punish
able by fine or imprisonment or both. Forfeiture of the 
office, if profitable, will also generally ensue.

As to malfeasance, in cases of oppression and partiality, 
the officers are clearly punishable and not only when they 
act from corrupt motives, but even when this element is 
wanting, if the act is clearly illegal ; for example, if a magis
trate commit in a case in which he has no jurisdiction.

Extortion, in the more strict sense of the word, con
sists in an officer’s unlawfully taking, by colour of his 
office, from any man any money or thing of value that is 
not due to him, or more than is due, or before it is due. 
This offence is of the degree of misdemeanour, and all per
sons concerned therein, if guilty at all, are principals. Two
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or mote persons may be jointly guilty of extortion where 
they act together and concur in the demand. H. v. Tis
dale, 30 U. C. B. 372.

Where two persons sat together as magistrates, and 
one of them exacted a sum of money from a person charged 
before them with felony, the other not dissenting, it was 
held that they might be jointly convicted, lb.

As to non-feasance. An officer is equally liable for 
neglect of his duty as for active misconduct. A refusal 
by any person to serve an office to which he has been duly 
appointed, and from which he has no ground of exemption, 
is an indictable offence. An indictment may be maintained 
against a deputy-returning officer at an election for refus
ing, on the requisition of the agent of one of the candidates, 
to administer the oath to certain parties tendering them
selves as voters. B. v. Bennett, 21 C. P. 238.

EXTBADITIOX.

For a full discussion of this subject and the procedure 
before magistrates, see Clarke & Sheppard’s Criminal Law 
of Canada.

FACTOBIES ACT.
See Ontario Factories Act.

FALSE PEBSOXATION.
See Bribery', Personation.

FALSE PBETENCES.
A false pretence is a representation, either by words or 

otherwise, of a matter of fact either present or past, which 
representation is known to the person making it to be false, 
and which is made with a fraudulent intent to induce the 
person to whom it is made to act upon such representation.

Exaggerated commendation or depreciation of the 
quality of anything is not a false pretence, unless it is car
ried to such an extent as to amount to a fraudulent mis
representation of fact.
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It is a question of fact whether such commendation or 
depreciation does or does not amount to a fraudulent mis
representation of fact. Code, s. 358.

In order to support a charge of obtaining money by 
false pretences there must be a pretence of an existing 
fact; it must appear that the party defrauded has been 
induced to part with his money by the pretence, and the 
pretence must be untrue. H. v. Crab, 11 Cox C. C. 85.

The prisoner must represent some fact as existing which 
does not exist, and a mere promise by the prisoner as to 
future conduct, will not render him liable, the prosecutor 
relying upon the promise rather than being deceived by the 
representation. R. v. Bertles, 13 C. P. 607; Mott v. Milne, 
31 N. S. R. 372. But a fraudulent misrepresentation, of an 
existing fact accompanied by a promise is a sufficient false 
pretence. R. v. West, 8 Cox C. C. 12. Where the prose
cutor lent the prisoner money on the false pretence that 
he was going to pay his rent, the court held that this was 
not a false pretence of an existing fact, though the prose
cutor would not have lent the money but for the pretence. 
R. v. Lee, 9 Cox C. C. 304. But where money was obtained 
by the prisoner from an unmarried woman on the false 
representation that he was a single man, and that he would 
furnish a house with the money and would then marry her, 
it was held that the false representation of an existing fact 
(that he was a single man), was sufficient to support a con
viction for false pretences, although the money was ob
tained by that representation united with the promise to 
furnish a house and then marry her. R. v. Jennison, 9 Cox, 
C. C. 158; see also R. v. Fry, 7 Cox C. C. 394.

It is essential to constitute the offence of obtaining 
goods by false pretences, (1) That the statement upon which 
the goods are obtained must be untrue, (2) the prisoner 
must have known at the time he made the statement, that 
it was untrue, (3) the goods must have been obtained by 
reason of this false statement. R. v. Burton, 16 Cox C. 
C. 62.
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Where a life insurance agent obtained payment of a 
premium after the time had expired, on a representation 
that payment “would be effectual,” it was held that this 
amounted to a representation that the policy had not lapsed 
or become void, and that he had authority to say that the 
payment would keep the policy alive for another year, and 
a conviction for obtaining by false pretences was affirmed. 
B. v. Powell, 15 Cox C. C. 568.

Not only is it necessary that there be a false pretence 
of an existing fact, but the prosecutor must be induced to 
part with his money in consequence of the false pretence; 
it must be the motive operating on his mind and inducing 
him to part with his money; in other words the prosecutor 
must be deceived by the representation. R. v. Gemmell, 26 
U. C. R. 312; R. v. Connor, 14 C. P. 529. If it is false 
to his knowledge it does not come within the statute. R. v. 
Mills, 7 Cox C. C. 263.

It is sufficient if the party is partly and materially, 
though not entirely, influenced by the false pretence. R. 
v. English, 12 Cox, C. C. 171. It is immaterial that the 
prosecutor is influenced in part by a statement of the pris
oner which is true. R. v. Lince, 12 Cox C. C. 451; see 
also R. v. Howorth, 11 Cox C. C. 588.

The false pretence may be by a letter written by the 
prisoner, as well as by words. If the words of the letter 
fairly and reasonably contain a statement of a false pre
tence, the prisoner may be convicted. R. v. Cooper, 2 Q. 
B. D. 510.

It is not absolutely necessary that the pretence should 
be in writing or by words. R. v. Rigby, 7 Cox C. C. 507.

The expression “ false pretence ” in the statute means 
a false representation, made either by words, by writing or 
by conduct, that some fact exists or existed, and such a 
representation may amount to a false pretence, although a 
person of common prudence might easily have detected its 
falsehood by enquiry, and although the existence of the 
alleged fact was in itself impossible.
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Engaging men and taking a bonus on pretence of a large 
business which does not exist is within the Act R. v. Crabb, 
32 J. P. 453.

The pretence may be by words “or otherwise,” and there
fore may be by conduct and acts, and need not necessarily 
be in words or writing. R. v. Letang, 2 fan. C. C. 505.

But merely ordering a meal at a restaurant with no 
representation as to ability to pay, is not obtaining by 
false pretences, though it would come within the provisions 
of an Act against obtaining credit by false pretences. R. 
v. Jones (1898), 1 Q. B. 119.

So obtaining credit in account is not an obtaining by 
false pretences, but only an attempt to obtain. R. v. Boyd, 4 
Can. C. C. 219, 5 Q. Q. B. 1. But a conviction for obtaining 
credit for goods bars an indictment for larceny of the same 
goods. R. v. King (1897), 1 Q. B. 214.

Where there is time iween the pretence and obtain
ing, there must be such 1 connection as makes the pretence 
a continuing one to tb me of obtaining. R. v. Harty, 31 
N. S. R. 272, 2 Ca- . C. 103.

Knov .ngly to misrepresent the amount of an execu
tion and obtain more than is due, is an obtaining by false 
pretences, and any person present and concurring will be 
liable, though not himself making any statement. R. v. 
Cadden, 20 C. L. T. Occ. N. 185; 4 Terr. L. R 304.

But the expression “ false pretence ” does not, as we 
have already seen, include a promise as to future conduct, 
not intended to be kept, unless such promise is based upon 
or implies an existing fact falsely alleged to exist, or such 
untrue commendation, or untrue depreciation of an article 
which is to be sold, as is usual between sellers and buyers, 
unless such untrue commendation or depreciation is made 
by means of a definite false assertion as to some matter o' 
fact capable of being positively determined. R. v. Bernard, 
7 C. & P. 784; R. v. Hazleton, L. R. 2 C. C. R. 134.

Questions frequently arise as to whether giving a 
cheque on a bank, in which the drawer of the cheque has
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no funds, is an obtaining by false pretences. It seems clear 
that drawing a cheque on a bank, where the drawer has no 
account, would be a false pretence, but where the drawer 
has an account, the mere fact that there arc no funds is 
not sufficient; there must also be evidence that the drawer 
intended to defraud and obtain goods or money on the 
cheque, and did not intend to pay it on presentation. See 
R. v. Hazleton, supra.

The offence is complete when the false pretence is made. 
R. v. Byrne, 10 Cox C. C. 369.

The prisoner wrote to the prosecutor to induce him to 
buy counterfeit bank notes. The prosecutor, in order to 
entrap the prisoner and bring him to justice, pretended 
to assent to the scheme, arranged a meeting of which he 
informed the police, and had them placed in a "position to 
arrest the prisoner at a signal from the prosecutor. At 
such meeting the prisoner produced a box which he said 
contained counterfeit bank notes, which he agreed to sell 
to the prosecutor for a certain sum. The prisoner gave 
a box to the prosecutor which he pretended to be the one 
containing the notes, and the prosecutor then gave the 
prisoner $50, and a watch, as security for the balance which 
he had agreed to pay. The prosecutor immediately gave 
the signal to the police, and seized the prisoner and held 
him until they arrested him and took the money and watch 
from him. On examining the box given the prosecutor, it 
was ascertained that the prisoner had not given him the one 
containing the notes as he pretended, but a similar one 
containing waste paper. The box containing the notes was 
found on the prisoner’s person. It was clear and undis
puted that the motive of the prosecutor in parting with 
the possession of the money and watch as he had done was 
to entrap the prisoner. The prisoner having been con
victed of obtaining the money and watch of the prosecutor 
by the false pretence of giving him the counterfeit notes, 
which he did not give, the majority of the court held the 
conviction right. R. v. Corey, 23 N. B. R 543.
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A clause of a deed by which a borrower of a sum of 
money falsely declares a property well and truly to belong 
to him may constitute a false pretence. H. v. Judah, 8 L. 
N.;124.

A misrepresentation of quantity is a sufficient false 
pretence to sustain an indictment. R. v. Sherwood, 7 Cox 
C. C. 270. So if a man is selling an article by weight and 
falsely represents the weight to be greater than it is, ’and 
thereby obtains payment for a quantity greater than that 
delivered, he is indictable for obtaining money by false pre
tences. R. v. Ridgway, 3 F. & F. 838.

A wilful representation of a definite fact with intent 
to defraud, the fact being cognizable by the senses, 
as where a seller represents the quantity of coal to be four
teen tons, when it is in fact only eight tons, but soi packed 
as to look more, or where the seller by manceuvering con
trives to pass off tasters of cheese as if they were extracted 
from the cheese offered for sale, whereas they are not, is a 
false pretence. R. v. Goss, 8 Cox C. C. 262.

Exaggeration or puffing of the quality of goods in the 
course of a bargain is not within the statute. R. v. Bryan, 
7 Cox C. C. 313. Unless it is carried to such an extent as 
to amount to a fraudulent misrepresentation of fact. See 
Code, s. 358 (2).

On an indictment for obtaining money by false pre
tences, it was proved that the prisoner, a travelling hawker, 
represented to the prosecutor’s wife that he was a tea dealer 
from Leicester, and induced her to buy certain packages, 
which he stated to contain good tea, but three-fourths of 
the contents of which were not tea at all, but a mixture of 
substances unfit to drink, and deleterious to health. It was 
proved that the prisoner knew the real nature of the con
tents of the packages, and that he designedly, falsely pre
tended that it was good tea, with intent to defraud. It was 
held that the prisoner was guilty of obtaining money by 
false pretences. R. v. Foster, 2 Q. B. D. 301.
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Where money has been obtained on a forged cheque 
knowingly, it does not amount to larceny, but to obtaining 
money by false pretences. It. v. Prince, L. R. 1 C. C. 1$. 150.

The charge of false pretences can be sustained as well 
where money is obtained or a note procured to be given 
through the medium-of a contract as when they arc obtained 
and procured to be given without any contract

The defendant by untrue representations made with 
knowledge that they were untrue induced the prosecutor to 
sign a contract to pay $240, for seed wheat. The defendant 
also represented that he was the agent of H. whose name 
appeared in the contract. H. afterwards called upon the 
prosecutor and procured him to sign and deliver to him a 
promissory note in his (H.’s) favour for the $240. The 
contract did not provide for the giving of a note and when 
the representations were made the giving of a note was not 
mentioned. The prosecutor however swore that he gave the 
note because he had entered into the contract. The defend
ant was indicted for that he by false pretences fraudulently 
induced the prosecutor to write his name upon a paper so 
that it might be afterwards dealt with as a valuable security 
and in a second count for false pretences by procuring the 
prosecutor to deliver to H. a certain valuable security. The 
court held upon a case reserved that the same false pretence 
which operated on the prosecutor’s mind to induce him to 
enter into the contract, also operated on his mind to induce 
him to give the note, and that the fact that prosecutor gave 
a note instead of money by agreement with H. did not re
lieve the prisoner from the consequences of his fraud, 
because the giving of the note was the direct result of the 
fraud by which the contract had been procured, and that 
the defendant was properly convicted under s. 360 of the 
Code. It was also held that the note before it was delivered 
to H. was not a valuable security, but only a paper upon 
which the prosecutor had written his name so that it might 
be afterwards used and dealt with as a valuable security 
and that the conviction of the defendant upon the second 
count could not be maintained. R. v. Rymal, 17 0. R. 227.
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See s. 359 of the Code, as to a contract; see also s. 3 
(cc), p. 36, as to the meaning of the expression “valuable 
security.”

Prior to the passing of the Code it was held that the 
execution of a contract between the same parties did not 
secure from punishment the obtaining of money by false 
pretences in conformity with that contract. R. v. Meakin, II 
Cox C. C. 270. And where A. applied to B. for a loan upon 
the security of a piece of land, and falsely and fraudulently 
represented that a house was built upon it, and B. advanced 
money upon A. signing an agreement for a mortgage, de
positing his lease and executing a bond as collateral security, 
it was held that he was properly convicted of obtaining 
money under false pretences. R. v. Burgon, 7 Cox C. C. 131.

Where a man is soliciting subscriptions which are to be 
applied to several purposes he must fully disclose them to 
the subscriber. Thus where the prisoner obtained a sub
scription to a fireman’s fund concealing the fact that one- 
third only of the amount was to go to the fund and the sub
scriber deposed that he would not have subscribed if this 
fret had been disclosed to him, it was held that the money 
was obtained by false pretences. R. v. Ford, 7 Mont. L. R. 
413.

The crime of obtaining goods by false pretences is com
plete, although at the time when the .prisoner made the pre
tence and obtained the goods he intended to pay for them 
when it should be in his power to do so. R.v Naylor, L. R. 
1 C. C. R 4.

The property obtained need not necessarily be in exist
ence ,at the time the pretence is made if its subsequent 
delivery is directly connected with the false pretence. R. v. 
Martin, L. R. 1 C. C. R. 56

Where possession only and not the property in the thing 
is parted with in consequence of the false pretence, it is 
larceny. R. v. Radcliffe, 12 Cox C. C. 474. See also R. v. 
Twist, 12 Cox C. C. 509.
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The word “obtain” in the Act does not mean obtain 
the loan of, but obtain the property in any chattel, and to 
constitute an obtaining by false pretences it is essential that 
there should be an intention to deprive the owner wholly of 
the property in the chattel, and an obtaining by false pre
tences the use of a chattel for a limited time only, without 
an intention to deprive the owner wholly of the chattel is 
not an obtaining by false pretences within this section. E. 
v. Kilham, L. B. 1 C. C. B. 361.

Under s. 616 (2) of the Code it is not necessary to set 
out, in detail in what the false pretences consisted.

In false pretences, the property is obtained with the 
consent of the owner, the latter intending to part with his 
property, but the intention is induced by fraud. It there
fore necessarily differs from larceny in the fact that the 
property in the chattel passes to the person obtaining it, 
and it may, though perhaps not necessarily, differ from 
larceny in this, that the owner is induced to voluntarily part 
with his property in consequence of some false pretence of 
an existing fact miade by the person obtaining the chattel. 
But the crime of obtaining money by false pretences is simi • 
lar to larceny in this, that in both offences there must be an 
intention to deprive the owner wholly of his property in the 
chattel. See B. v. Kilham, L. B. 1 C. C. B. 261. See how
ever, Code, s. 305,

FELONY AND MISDEMEANOUB.
The distinction between felony and misdemeanour is 

abolished, and proceedings in respect of all indictable 
offences shall be conducted in the same manner. Code, 
s. 535. See also s. 536.

FENCES.

As to injuries to, see Code 507, 56 V. c. 32.

FEBBIES.

The B. S. C. c. 97, enables the Governor-in-Council to 
make regulations in regard to ferries, and imposes penalties
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on persons interfering with ferry rights, and all fines or 
penalties are recoverable in a summary manner before any 
one justice of the peace, on the oath of any credible witness 
other than the informer, lb. s. 9.

I FERTILIZERS.

The Act respecting agricultural fertilizers, 53 V. c. 24, 
e. 14, imposes penalties on any person who sells or exposes 
for sale any fertilizer in respect of which the provisions of 
the Act have not been complied with. Every person who 
forges or utters or uses, knowing it ,to be forged, any manu
facturers’ certificate, bill of inspection, certificate of analysis, 
or inspector»’ tag, required under the Act, is guilty of a 
misdemeanour. Ib. s. 15.

FIRE ARMS.
Section 102 of the Code makes it an indictable offence 

to have in possession or carry any offensive weapons for anv 
purpose dangerous to the public peace. See also R. S. C. 
c. 149, se. 5 and 7; and as to the time within which prose
cutions must be brought, see Code, s. 551 (if) (iii); see as to 
the expression “offensive weapon,” Code, s. 3 (e).

Various other acts of a like nature are prohibited bv 
es. 103 to 119.

By section 107 it is provided that every one who when 
arrested, either on a warrant issued against him for an 
offence or while committing an offence, has upon his per
son a pistol or air-gun, is guilty ,of an offence. It would 
seem that proceedings under this section should only be 
taken after conviction for the offence. For instance, sup
pose a prisoner is convicted of an assault, and the evidence 
shows that he had a pistol on his person when arrested for 
the assault, it would be proper after conviction for the 
assault to proceed under this section, but to proceed first 
under this section on an alleged offence does not seem to be 
warranted. See as to search warrant in such case. Code, 
s. 569 (9). Procuring a pistol is not an offence within s. 108. 
R, v. Mines, 25 O. R. 577. As to discharging fire arms and



FISHERIES. 545

disturbing the peace and quiet of inmates of dwelling houses. 
See Code 207 (g), 57 & 58 V. c. 57.

FISHERIES.

The R. S. C. c. 95, contains various provisions on this 
subject. Penalties imposed may be recovered on parol com
plaint before a stipendiary magistrate or justice of the 
peace in a summary manner, on the oath < one credible 
witness, lb. s. 19. In certain cases a summons may issue 
returnable immediately, lb. s.-s. 2. The forms in the 
schedule to the Act may be used when applicable, and the 
“Summary Convictions Act” shall apply to proceedings 
under the Act. lb. a. 20.

Under s. 14 it would seem to be an offence though no 
fish are taken. See R. v. Plows, 26 O. R. 339'.

Section 8 of the Act provides that in New Brunswick 
salmon shall not be fished for, caught or killed between the 
15th August and the first March. In order to convict a 
person under this section it is not sufficient to show that 
he had a salmon in his possession on the 20th August. 
There must be some evidence to show when, where and in 
what manner the fish had been caught. Ex p. Kelly, 29 N. 
B. R. 271.

In a conviction for an offence under s.-s. 2 of s. 14 of 
the “N. B. Fisheries Act,” 31 V. c. 60, which does not pro
vide any, mode of enforcing the penalty, the form of convic
tion given by s. 859 of the Code, awarding distress for non
payment of the fine and in default thereof imprisonment, 
must be adopted and not the form given in the schedule to 
the “Fisheries Act,” the latter being intended to apply to 
other offences thereunder. Ex j>. Freeze, 26 N. B. R. 204 ; 
following R. v. Sullivan, 24 N. B. R. 149. But s. 872 of the 
Code now alters this and imprisonment may be awarded in 
default of payment of fine and costs. Ex p. Casson, 34 N. 
B. R. 331. See 63 & 64 V. c. 46, amending this section. 
The Fisheries Act was amended by 52 V. c. 24, 54 & 55 V. 
c. 43, 57 & 58 V. c. 51, 58 & 59 V. c. 27, 60 & 61 V.ct.24.

35C.M.M.
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and 61 V. cc. 39 and 40. See also (Ont.) 63 V. c. 50, and 
(Ont.) 1 Edw. VII. c. 37., An Order in Council of 1st August, 
1894, exempts foreigners temporarily domiciled in Canada 
from the regulations requiring permits. R. v. Townsend, 
38 C. L. J. 45.

FOOD—NEGLECTING TO PROVIDE.
See Maintenance.

FOOD—SELLING WHAT IS UNFIT FOR.
Every one is guilty of an indictable offence and liable 

to one year’s imprisonment who knowingly and wilfully 
exposes for sale, or has in his possession with intent to sell, 
for human food articles which he knows to be unfit for 
human food. '

Every one who is convicted of this offence after a pre
vious conviction for the same crime shall be liable to two 
years’ imprisonment. Code, s. 194.

The R. S. 0. c. 248, s. 122 (s. 11 of by-law), differs 
essentially from the Code. To constitute the offence created 
by the Code, the prohibited act must be done knowingly 
and wilfully; the article must be unfit for human food; it 
must be exposed for sale or had in possession with intent to 
sell for human food, and the person must know it to be unfit 
for human food: while the offence under the Ontario law is 
complete where the article is offered for sale as food, not 
saying human food, and it is a diseased animal or one of 
the enumerated articles which by reason of disease, adulter
ation, impurity or any cause is unfit for use whether as 
human or other food. R. v. Dungey, 2 O. L. R. 223.

FORCIBLE ENTRY OR DETAINER.

Forcible entry is where a person, whether entitled or 
not, enters in a manner likely to cause a breach of the peace, 
or reasonable apprehension thereof, on land then in actual 
and peaceable possession of another.

Forcible detainer is where a person in actual possession 
of land, without colour of right, detains it in a manner
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likely to cause a breach of the peace, or reasonable appre
hension thereof, against a person entitled by law to the pos
session thereof.

What amounts to actual possession or colour of right 
is a question of law.

Every one who forcibly enters or forcibly detains land 
is guilty of an indictable offence and liable to one year’s 
imprisonment. Code, s. 89.

The Code was not intended to make any change in the 
law or to create a new offence. There must be an intent 
to take possession of land or to oust the person in possession 
or to interfere with his actual occupation of it. A tres
passer upon lands in the occupation of another, although 
he enter in a manner likely to cause a breach of the peace 
end with force sufficient to overcome resistance, cannot be 
convicted where the entry was for the sole purpose of seiz
ing and taking away goods without any intention as to the 
land. R. v. Pike, 12 M. L. R. 314; see also Pockett v. 
Pool, 11 M. L. R. 275.

This offence was a misdemeanour at common law, and 
an indictment will lie for it if accompanied by such circum
stances as amount to more than a bare trespass and con
stitute a public breach of the peace. R. v. Wilson, 8 T. R. 
357. See also R. v. Martin, 10 L. C. R. 435.

The statutes 8 Hy. IV. c. 9 ; 8 Hy. VI. c. 9 ; G Hy. VIII. 
c. 9, and 21 Jac. 1, c. 15, as,to forcible entries seem to be in 
force in this country. Boulton v. Fitzgerald, 1 U. C. R. 
343; R. v. McGreavy, 5 O. S. 620.

Under these statutes the party aggrieved by a forcible 
entry and detainer, or a forcible detainer, may proceed by 
complaint made to a local justice of ,the peace, who will 
summon a jury and call the defendant before him, and 
examine witnesses on both sides if offered, and have the 
matter tried by a jury. Russell v. Loyd, 14 L. C. R. 10.

A mere trespass will not support an indictment for 
forcible entry, there must be such force or show of force as 
is calculated to prevent any resistance. R. v. Smyth, 1 M. 
& Rob. 155.
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The object of prosecutions for forcible entry,is to 
repress high-bended efforts of parties to right themselves. 
B. v. Connor, 2 P. R. 140.

And a party may be guilty of forcible entry by violently 
and with force entering into that to which he has a legal 
title. Newton v. Harland, 1 M. & G. 644.

Where a person having the legal title to land is in actual 
possession of it, the attempt to eject him by force brings 
the person who makes it within the provisions of the statute 
against forcible entry. It will do so though the possession 
of the person, having such legal title, has only just com
menced, though he may himself have obtained it by forcing 
open a lock, thpugh his ejection has not been made by a 
“multitude” of men, not attended with any .great use of 
violence, and though the person who attempts to eject him 
may even set up a claim to the possession of the land. Lows 
v. Telford, L. R. 1 App. Cas. 414; Edwick v. Hawkes, 50 L. 
J. ch. 597; Beddall v. Maitland, 17 Ch. D. 175.

FOREIGN ENLISTMENT OFFENCES.

The Imperial Statute, 33 & 34 V. c. 90, governs offences 
of this character throughout the Dominion and the adjacent 
territorial waters. See statutes of 1872.

It would ,seem that the equipment forbidden by s. 8, 
s.-s. 3, of this Act, is an equipment of a warlike character, 
by means of which the ship, on leaving His Majesty's 
Dominions, shall be in a condition to cruise or commit 
hostilities. See Attorney-General v. Sillem, 10 Jur. N. S. 262.

A warrant of commitment recited that M. was charged 
on the oath of W., “for that he, M., was this day charged 
with enlisting men for the United States army, offering them 
$350 each," as a bounty,” without charging any offence with 
certainty, without stating that the men enlisted were sub
jects of Her Majesty, and without showing that W. was 
unauthorized by license of Her Majesty to enlist, was held 
bad. Re Martin, 10 U. C. L. J. 130.

Under a. 11 of the Act, if there be an unlawful prepara
tion of an expedition against a friendly state by any person
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within His Majesty’s Dominions, any British subject who 
assists in such preparation will be guilty of an offence even 
though he render the assistance from a place outside such 
dominions. R. v. Jameson (1896), 2 Q. B. 425.

FOREST.

See s. 486 of the Code as to recklessly setting fire to.

FORGERY.

Forgery is the making of a false document, knowing it 
to be false, with the intention that it shall in any way be 
used or acted upon as genuine, to the prejudice of any one 
whether within Canada or not, or that some person should 
be induced, by the belief that it is genuine, to do or refrain 
from doing anything, whether within Canada or not.

Making a false document includes altering a genuine 
document in any material part, and making any material 
addition to it or adding to it any false date, attestation, 
seal or other thing which is material, or by making any 
material alteration in it, either by erasure, obliteration, re
moval or otherwise.

Forgery is complete as soon as the document is made 
with such knowledge and intent as aforesaid, though the 
offender may not have intended that, any particular person 
should use or act upon it as genuine, or be induced by the 
belief that it is genuine, to do or refrain from doing any
thing.

Forgery is complete although the false document may 
be incomplete, or may not purport to be such a document 
as would be binding in law if it be so made as, and is such, 
as to indicate that it was intended to be acted on as genuine. 
Code, s. 422.

As to the expression “ false document,” sec s. 421.
It is not necessary that the fraudulent intention should 

appear on the face of the document, but it may be proved 
by external evidence. Code, s. 421. See also ss. 419-420.
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Cases not provided for by the statute may still be pun
ished at common law. The offence is defined as the fraudu
lent making or alteration of a writing to the prejudice of 
another man’s right. He Smith, 4 P. R. 216, or the making 
of a false document with intent to defraud. R. v. Bail, 7 
O. R. 228.

Forgery is the falsely making or altering a document to 
the prejudice of another, by making it appear as the docu
ment of that person, and a simple lie reduced to writing is 
not necessarily forgery. Consequently, where a bank clerk 
made certain false and fictitious entries in the bank books 
under his control for the purpose of enabling him to obtain 
money of the bank improperly, it was held that he was not 
guilty of forgery. ,R. v. Blackstone, 4 M. L. R. 296.

The instrument forged must have some apparent valid
ity, that is, it must purport on the face of it to be good and 
valid for the purpose for which it is created, and not be 
illegal in its very frame, though it is immaterial whether 
if genuine it would be of validity or not. R. v. Brown, 8 N. 
B. R. 13; R. v. Pateman, R. & R. 445.

An instrument which is declared by law to be wholly 
void, is not the subject of forgery if on its face it affords 
evidence that it comes within the law declaring it void. 
Taylor v. Golding, 28 TJ. C. R. 198, 203.

Where the prisoner accepted a bill of exchange, which 
had no drawer’s name, and endorsed a fictitious name on the 
back of it, this was holden not to be forgery under the 
statute, though it might be at common law. R. v. Harper. 
7 Q. B. D. 78. But this decision was on the ground that 
the bill was wholly void, and if the bill had a drawer’s name 
accepting it in the name of a fictitious person with intent 
to defraud, would be forgery. R. v. White, 2 F. & F. 554. 
So the addition of a false address without the knowledge of 
the acceptor and passing it off as the acceptance of another 
person would, it seems, come within the statute. R. v. Epps. 
4 F. & F. 81. When the instrument, such as a cheque, is 
valid, forging and uttering an endorsement with a view to
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get it cashed by the credit of the name, comes within the 
statute. B. v. Wardell, 3 F. & F. 83.

Forgery of an instrument purporting to be a promissory 
note may be committed, whether the name signed to it is 
that of an existing or a fictitious person, provided the name 
is assumed for a fraudulent purpose. Ex p. Cadby, 26 V 
B. B. 452.

Where in an instrument, in the form of a promissory 
note, a blank is left for the payee’s name, it is not a com
pleted note, so as to support a conviction for the forgery 
thereof, or for the forgery of an endorsement thereon ; neither 
was it a document or writing within the 46th and 47th sec
tions of the B. S. C. c. 165. B. v. Cormaek, 21 O. B. 213.

If the alleged promissory note has no maker’s name 
thereto, and is consequently not legally a promissory note, 
a party cannot be convicted for forging an endorsement 
thereon, nor could a party be convicted for uttering in such 
case, unless the uttering took place after the maker’s name 
was signed to the note. B. v. McFee, 13 0. B. 8.

A prisoner charged with forging a bond may be con
victed, though it purports to contain the signatures of sev
eral other joint and several obligors, and there is no evidence 
to show whether the other signatures are genuine or not. 
K. v. Deegan, 6 M. L. B. 81.

Forging or uttering in Canada a writing purporting to 
te a bank note issued by a banking company in the State of 
Maine, amounts to th;e crime of forgery, though it is not 
proved that the company had power by charter to issue notes 
of that description, it being shown that the note carried on its 
lace the semblance of a bank note issued by a company in 
the State of Maine, and there being nothing in its frame to 
show it illegal. B. v. Brown, 8 N. B. B. 13. It is sufficient 
if the instrument is in such form as to deceive persons of 
ordinary observation. B. v. Callicott, B. & B. 212.

At common law and independently of the provisions of 
the statute, the forgery must be of some document or writing,
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therefore the painting an artist’s name in the corner of a 
picture, in order to pass it off as an original picture by that 
artist, is not forgery. B. v. Close, 21 L. J. M. C. 54. But 
any instrument designated in the statute is now the subject 
of forgery.

As to the fabrication, it need not be of the whole instru
ment. Very frequently the only false statement is the use 
of a name to which the defendant is not entitled. It does 
not matter whether the name wrongly applied be a real or 
fictitious one. H. v. Lockett, 1 Leach, 94. Even to make 
a mark in the name of another person with intent to defraud 
that person is forgery. R, v. Dunn, 1 Leach, 57. To 
assume to be another person and to obtain an endorsement 
on the faith thereof, is forgery. R. v. Lazier, 26 A. R. 260. 
It is forgery within the meaning of s. 423 (u) of the Code, 
to make a deed fraudulently with a false date, when the 
date is a material part of the deed, although the deed is in 
fact made and executed by and between the persons by and 
between whom it purports to be made and executed. R. v 
Ritson, L. R. 1 C. C. R. 200.

It is forgery to execute a deed in the name of and as 
representing another person, with intent to defraud, even 
though the prisoner has a power of attorney from such per
son, but fraudulently conceals the fact of his being only such 
attorney, and assumes to be principal. R. v. Gould, 20 C. 
P. 159. See also R. v. Lazier, 26 A. R. 260.

It must be proved that the alleged forgery was intended 
to represent the handwriting of the person whose hand
writing it appears to be, and is proved not to be, or that of 
a person who never existed. The person whose name is 
forged is a competent witness, but his evidence requires 
corroboration. Code, s. 684. R. v. McDonald, 31 U. C. R. 
337; R. v. Giles, 6 C. P. 84; see ante, p. 517. Whether he 
be or be not called as a witness, the handwriting may be 
proved not to be his by any person acquainted with his hand
writing, either from having seen him write, or from being in 
the habit of corresponding with him. The instrument must
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be made with intent to defraud, which is the chief ingredient 
of the offence. It is not, however, necessary to prove an 
intent to defraud any particular person; it is sufficient to 
prove that the party accused did the act charged with intent 
to defraud. As there must be evidence of an intent to 
defraud, the writing of a signature in sport without any in
tention to defraud, or pass it off as genuine, is not forgery. 
A man may draw a promissory note for any sum he pleases, 
and in favour of any person, and payable to him or to his 
order, or to bearer, and so long as it remains simply as his 
own promissory note, in his own possession, and charging 
no other person but himself with liability, he may alter it 
at his own free will in all or any particulars. But when 
another person becomes interested in the note, or discounts 
it, or receives it in payment, it is then fraud and forgery 
to pass it off as containing the names of persons who have 
not in fact signed or endorsed it. See B. v. Craig, 7 C. P. 
239; B. v. Dunlop, 15 U. C. B. 119. It is the intent to de
ceive and defraud that the law considers criminal, but where 
this intent exists, it is immaterial whether any person is 
actually defrauded by the forgery, or that any person should 
be in a situation to be defrauded by the act. B. v. Nash, 
21 L. J M. C. 147.

An authority to use the name which is alleged to be 
forged, will of course justify the prisoner. B. v. Smith, 3 
F. & F. 504.

In all forgeries, the instrument supposed to be forged 
must be a false instrument in itself, and if a person gives a 
note entirely as his own, his subscribing it by a fictitious 
name will not make it a forgery, the credit .there being 
wholly given to himself, without any regard to the name 
or any relation to a third person. B. v. Martin, 5 Q. B. D. 
34; Re Sherman, 19 O. B. 315. See, however, Code, s. 421 
(6) & (r). :

Formerly the offence of forgery was not triable at the 
Quarter Sessions. B. v. McDonald, 31 U. C. B. 337; B. v.
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Dunlop, 15 U. C. R. 118. Now, under s. 540 of the Code 
it is bo.

UTTERING.

The offence of uttering the forged instrument is pro
vided for by s. 424 of the Code, and made an offence of the 
same nature as the forgery itself. The words used in the 
statute are: “uses, deals with, or acts upon,” knowing the 
same to be forged. A tender or attempt to pass off the 
instrument will be sufficient, and there need not be an 
acceptance by the other. It is an uttering if the forged 
instrument is used in anyway, so as to get money or credit 
by it, or by means of it, though it is produced to the other 
party, not for his acceptance, but for some other purpose. 
R. v. Ion, 21 L. J. M. C. 166. Of course, the forged char
acter of the instrument and the intent to defraud must be 
proved, as in forgery. It will be also necessary to prove 
that the defendant knew the instrument to be forged, and 
had been made with intent to defraud. R. y. Weir, 3 Can. 
C. C. 499; 7 Q. S. C. 253.

The making on a glass plate a positive impression of 
an undertaking of a foreign state, for the payment of money, 
by means of photography, without lawful authority or ex
cuse, is an indictable offence within the Act. R. v. Rinaldi, 
9 Cox C. C. 391. ,

INSTRUMENTS THAT MAY BE FORGED.

A guarantee is the subject of forgery though no con
sideration appear. R. v. Coelho, 9 Cox C. C. 8. This in
cludes post office orders. R. v. Vanderstein, 10 Cox C. C. 
177.

A guarantee given on the appointment of an agent to 
an insurance company, against loss, etc., by negligence, or 
dishonesty of the agent, is an undertaking for payment of 
money and the agent may be convicted of forging such a 
document. R. v. Joyce, 10 Cox C. C. 100.
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An I. 0. U. is an undertaking for the payment of 
money. B. v. Chamber, 12 Cox C. C. 109; L. H. 1 C. C. K. 
341.

A “clearance” or certificate of payment of dues, given 
by the secretary of a friendly society, is not an acquittance 
or receipt for money within this section. E. v. French, 
L. B. 1 C. C. B. 217.

A document in the following form:
“Thornton, October, 1867.

“ Beceived of the S. L. B. Soc’y, the sum of £417 13s 
on account of my share, No. 8,071.

£417 13s. pp. S. A.
“ Wm. Kay.”

is a warrant, authority, or request, for the payment of money 
within this section. B. v. Kay, L. B. 1 C. C. B. 257.

An instrument in the following form:
“ $3.50. “Carrick, April 10, 1863.
“ John McLean, tailor, please give Mr. A. Steel, to the 

amount of three dollars and fifty cents, and by so doing you 
will oblige me.

[Signed] Angus McPhial.”
is an order for the payment of money, and not a mere 
request. B. v. Steel, 13 C. P. 619.

But an instrument as follows:
“ Benfrew, June 13, 1860.

“Mr. McKay.
“Sir,—Would you be good enough as for to let me 

have the loan of $10 for one week or so, and send it by the 
bearer immediately, and much oblige your most humble 
servant, !

“J. Almiras, P. P.”
is not an order for the payment of money. B. v. Beopelle, 
80 U. C. B. 260.
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“ Mr. Warren :
“ Please let the bearer, Mrs. Tuke, have the amount of 

ten pounds, and you will oblige me
“B. B. Mitchell.”

is an order for the payment of money and not a mere 
request. H. v. Tuke, 17 U. C. R. 296.

The 29th section of the former Act applied not only to 
the forgery of an order for the payment of money, but also 
by express terms to the forgery of any endorsement on such 
order. R. v. Cunningham, 18 N. S. R. 31; see Code, s. 423.

It appeared that the prisoner had forged an order pur
porting to be signed by a foreman addressed to his employ
ers, requesting them to pay the person therein named or 
order a specified sum. This was the mode adopted by the 
foreman of certifying to his employers that so much was due 
for wages' to the persons named in the orders. The court 
held the instrument was an order for the payment of money, 
and a conviction for forging it was affirmed. R. v. Bowen, 
7 Mont. L. R. 468.

A statement such as those in use between banks con
taining an acknowledgment of moneys received to be 
accounted for by the bank receiving it, is an “accountable 
receipt” within the meaning of this section, and the fraudu
lent alteration of the same is forgery. So a bank deposit 
book is an accountable receipt. Re Debaun, 32 L. C. J. 281. 
It differs from an acquittance because it not only shows the 
receipt of money but an obligation to account for it.

ALTERATION.

Not only a fabrication but even an alteration, however 
slight, if material, will constitute forgery. See Code s. 
422 (2). A person having an order for the delivery of wheat 
for the support of poor persons in a municipality is guilty 
of forgery, if with intent to defraud he materially alters 
the order so as to increase the quantity of wheat obtainable 
thereunder. R. v. Campbell, 18 U. C. R. 416.
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And the alteration of a $2 Dominion note to one of 
the denomination of $20, such alteration consisting in the 
addition of a cypher after the figure 2 wherever that figure 
occurred in the margin of the note, is forgery, though the 
body or obligatory part of the note has not been altered, 
but the note merely given the appearance of one of a larger 
denomination. It. v. Bail, 7 O. R. 228.

Where an alteration is made in a written instrument to 
conceal a fraud previously committed it is a forgery, even 
although no other fraudulent act was committed at the 
same time. Ib.

A telegram fraudulently altered as to the time of send
ing, may be a forged instrument within s. 432 of the Code. 
R. v. Riley (1896), 1 Q. B. 309; see ss. 428, 9.

Under the “ Gas Inspection Act,” R. S. C. c. 101, s. 45, 
every person who forges or counterfeits any certificate pur
porting to be granted under the Act, or any stamp which 
under the Act is to be affixed to any such certificate, or 
wilfully uses any such counterfeited certificate, or stamp, 
knowing it to be forged or counterfeited, is guilty of for
gery, and shall be punished accordingly.

The 4th section of the R. S. C. c. 166, makes the forg
ing or counterfeiting of any trade mark a misdemeanour.

Procedure in criminal matters includes the trial and 
punishment of the offender, and therefore an act which 
authorized police magistrates to try and convict persons 
charged with forgery was held ultra rires the Provincial 
Legislature. R. v. Poland, 22 O. R. 505. But infra vires 
in so far as it conferred power upon the courts of general 
sessions of the peace. R. v. Levinger, 22 O. R. 690.

As to impounding documents that have been forged or 
altered see s. 720 of the Code.

I FORTUNE-TELLING.
Section 396 of the Code is in substance the same as the 

statute 9 Geo. II. c. 5, which was held to be in force in
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Ontario. Under this section every one is guilty of an in
dictable offence and liable to one year’s imprisonment who 
pretends to exercise or use any kind of witchcraft, sorcery, 
enchantment or conjuration, or undertakes to tell fortunes, 
or pretends from his skill or knowledge in any occult or 
crafty science, to discover where or in what manner any 
goods or chattels supposed to have been stolen or lost may 
be found. Code, s. 390.

The mere undertaking to tell fortunes constitutes the 
offence under this Act, and a conviction was affirmed where 
it was obtained upon the evidence of a person who was not 
a dupe or a victim, but a mere decoy sent for the purpose 
of entrapping the prisoner and thereby obtaining evidence. 
R. v. Milford, 20 Ô. R. 306.

But there must be an intent to deceive on the part of 
the prisoner. R. v. Entwistle (1899), 1 Q. B. 846; 19 Cox 
C. C. 317; R. v. Marcott, 2 O. L. R. 105; 21 C. L. T. Occ.N. 
431; 37 C. L. J. 503; 4 Can. C. C. 437.

Offering by advertisement in the newspapers to cast 
nativities and answer astrological questions, and pretending 
by circular letter in return for certain remuneration to give 
a description of the person, liability to disease, occupation 
most suitable, marriage, etc., by the position of the planets 
at nativity, is ample evidence that appellant pretended to tell 
fortunes without proof that he had actually told anybody 
anything. Penny v. Harrison, 18 Q. B. D. 478; 35 W. R. 379. 
A conviction that the defendant “pretended or professed 
to tell fortunes ” by palmistry, but not averring that she did 
so “to deceive and impose on any of His Majesty’s sub
jects,” was upheld as sufficiently importing that deception 
was practised. R. v. Entwistle (1899), I Q. B. 846.

FOUND COMMITTING OFFENCES.

As to liability to arrest therefor, see s. 552 of the Code, 
58 & 59 V. c. 40 ; see also ante, pp. 436-9.
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FRANCHISE.

“The Franchise Act,” 61 V. c. 14, s. 10 (9), provides 
that every officer and person, who is the custodian of any 
list of voters who refuses or omits to perform any duty 
imposed on him, is guilty of an indictable offence. See also 
63 & 64 V. c. 18, ss. 108-130.

FRAUDULENT CONVEYANCES.

See s. 368 of the Code, ante, p. 495.

FRAUDULENT MARKING OF MERCHANDISE.

As to this offence see Code, ss. 443 to 455. Section 
449 is amended by 63 & 64 V. c. 46. See also R. S. C. c. 166, 
51 V. c. 41. As to the time within which the prosecution 
must be brought, see Code, s. 551 (a) (iii); and as to the 
evidence on prosecutions, see Code, s. 710; see also Trade 
Marks. I

Proceedings for an infringement of s. 448 should be by 
indictment and not by summary proceedings before justices. 
R. v. Eaton Co., Ltd., 8 Can. C. C. 858.

Any resemblance of a nature to mislead an incautious 
or unwary purchaser, or calculated to lead persons to believe 
that the goods marked are the manufacture of some per
son other than the actual manufacturer is an offence within 
this section. It is not necessary that the resemblance should 
be such as to deceive persons who might see the two marks 
placed side by side, or who might examine them critically. 
R. v. Authier, 1 Can. C. C. 68.

The use of the words “ quadruple plate ” in an adver
tisement of sale of silver-plated ware, may constitute a false 
trade description within the Act. It is not necessary that 
the false description should be physically connected with 
the goods, or that it should accompany the same, and oral 
evidence is admissible to connect the description of the goods 
in the advertisement with the goods afterwards sold. R. v. 
Eaton Co.. Ltd.. 31 O. R. 876: 3 Can. C. C. 421.
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Section 448 does not apply to a description entirely oral, 
but where American hams were sold with the description 
“ Scotch ” written on the invoice, it was held to be a false 
trade description. Coppen v. Moore (1898), 2 (j. B. 300.

If a butcher make out an invoice of mutton sold and 
put the letters “ N. M.” to indicate that it is from New 
Zealand, which is false, there may be a conviction without 
proof of the meaning of such letters according to the cus
toms of trade. Cameron v. Wiggins (1901), 1 Q, B. 1; 
70 L. J. Q. B. 15; Coppen v. Moore (1898), 2 Q. B. 300; 6Î 
li. J. Q. B. 689.

Lipton’s prime mild cure is not a false trade descrip
tion. It merely expresses the fact that the cure is his own. 
Tracy’s mild cure, he being the foreman curer of the estab
lishment, is objectionable. R. v. Lipton, L. R. 32 Q. B. 
Ir. 115.

Where machine made cigarettes are sold as hand made, 
the fact that the former are of as good quality as the latter 
will be no defence, even where there is no intention to de
ceive, but only to save expense by using up a stock of old 
labels. Kirshenboim v. Salmon (1898), 2 Q. B. 19.

B., a mineral water manufacturer, made use of bottles 
moulded with the name and address of W., another manu
facturer, but caused a paper label bearing his own name 
and address to be put upon the bottles. The delivery was 
accompanied by an invoice, which left no doubt that B. was 
the vendor. It was held that an intent to defraud the pur
chaser was not an ingredient in the offence and B. was guilty 
of using a false trade description. Wood v. Burgess, 24 
Q. B. D. 162.

Selling foreign gunpowder with one’s own trade name 
and labels is a false trade description. Starey v. Chilworth 
G. Co., 24 Q. B. D. 90; 17 Cox C. C. 55; 38 W. R. 204. So 
is representing a substance of foreign make when it is not. 
Bischop v. Toler, 44 W. R. 189; 65 L. J. M. C. 1. So 
is selling machine made cigarettes with a label describing
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them as hand made. Kirshenboim v. Salmon (1898), 3 Q. 
B. 19.

The term barrel in the beer trade means a cask con
taining thirty-six gallons. Six barrels of beer were invoiced 
to a customer, and one contained only thirty gallons. The 
invoice was held a false trade description, though not physi
cally attached to the goods. It was also held that evidence 
of the seller having on previous occasions sent casks of short 
measure was admissible to show that he authorized the 
falsity. Budd v. Lucas (1891), 1 Q. B. 408.

The appellant went into the respondent’s shop and 
asked for two half pounds of tea. The respondent’s sales
man handed him two packets of tea for which he paid. The 
packets respectively contained less than half a pound weight 
of tea. This was held not an “application” to the goods of 
a false trade description of their weight within the act. 
Langley v. Bombay T. Co. (1900), 3 Q. B. 400.

A person who has reason to suspect the genuineness of 
the trade mark may nevertheless act innocently in selling 
goods to which the trade mark is applied. Christie v. 
Cooper (1900), 3 Q. B. 533 ; 09 L. J. Q. B. 708; see s. 448 (e).

There is a warranty of genuineness unless the contrary 
is proved. 51 V. c. 41, s. 18.

Under section 446 (3), the onus of proving that the 
assent of the proprietor has not been given is upon the pro
secution. Section 710 (3) applies only to cases of forging, 
not where the charge is falsely applying. R. v. Howarth, 
1 Can. C. C. 343.

Foreign goods must be accompanied by a definite indi
cation of the foreign state in which they were produced. 
51 V. c. 41, s. 33.

The place in which any goods were made or produced 
is where the process which made them a finished product 
was gone through, not where the material came from. 
Bischop v. Toler, 18 Cox C. C. 199.

C, M.M. 36
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MASTER AND SERVANT.

A master is criminally liable for acts done by his ser
vants in contravention of the Act, when acting within the 
general scope of their employment, although contrary to 
their master’s orders, unless he can show that he has acted 
in good faith and has done all that was reasonably possible 
to prevent the commission of offences by his servants. Cop- 
pen v. Moore (1898), 2 Q. B. 306.

FRUIT MARKS ACT.

The 1 Edw. VII. c. 27, prevents frauds in packing fruit.

FUGITIVE OFFENDERS.

The R. S. C. c. 143, applies to fugitives from justice who 
have committed crimes in some part of His Majesty’s dom
inions other than Canada. When such person is or is sus
pected of being in or on his way to Canada, a magistrate may 
proceed in the same way as if the offence of which the fugi
tive is accused had been committed within his own jurisdic
tion. On finding a strong or probable presumption of guilt 
the magistrate is required to commit the fugitive to prison 
to await his return, and must forthwith send a certificate 
of the committal and such report of the case as he thinks 
fit to the Governor-General.

FURIOUS DRIVING.
See s. 253 of the Code.

GAME.
In Ontario the 63 V. c. 49, now contains the law on 

this subject. It is an offence against the Act to sell or 
expose for sale in Ontario quail killed and procured outside 
of Ontario and imported into Ontario, and the Act is con
stitutional. R. v. Cleghom, 13 C. L. T. Occ. N. 11.

There is no offence under s. 8 (6) of this Act unless the 
dogs are known by the owner to be accustomed to pursue 
deer. R. v. Crandall, 27 O. R. 63.
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In British Columbia a farmer may kill deer depasturing 
in his cultivated fields. R. v. Symington, 4 B. C. R. 323.

As to the preservation of game in unorganized terri
tories, see 1 Edw. VII. c. 21.

GAMBLING IN PUBLIC CONVEYANCES.

Everyone is guilty of an indictable offence and liable 
to one year’s imprisonment who—

(o) in any railway car or steamboat, used as a public 
conveyance for passengers, by means of any game of cards, 
dice or other instrument of gambling, or by any device of 
like character, obtains from any other person, any money, 
chattel, valuable security or property; or

(t) attempts to commit such offence by actually engag
ing any person in any such game with intent to obtain money 
or other valuable thing from him.

The conductor must arrest any person whom he has 
good reason to believe to have committed or attempted to 
commit the offence.

Every company or person who owns or works any such 
railway car or steamboat must keep a copy of this section 
posted up in some conspicuous part of such railway car or 
steamboat.

See R. S. C. c. 160, ss. 1, 3, and 6. Code, s. 203; see 
Goodman v. R., 3 O. R. 18.

GAMING HOUSES.

A common gaming-house is—
(o) a house, room or place kept by any person for gain, 

to which persons resort for the purpose of playing at any 
game of chance; or

(5) a house, room or place kept or used for playing 
therein at any game of chance, or any miied game of chance 
and skill, in which—

(i) a bank is kept by one or more of the players 
exclusively of the others; or
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(ii) in which any game is played the chances of 
which are not alike favourable to all the players, in
cluding among the players the banker or other person 
by whom the game is managed, or against whom the 
game is managed, or against whom the other players 
stake, play or bet. Code, s. 196.
2. Any such house, room or place shall be a common 

gaming house, although part only of such game is played 
there, and any other part thereof is played at some other 
place either in Canada or elsewhere, and although the stake 
played for, or any money, valuables or property depending 
on such game is in some other place either in Canada or 
elsewhere. See Codé, s. 196 as amended by 58 & 59 V. c. 40.

Using a machine in Canada for the purpose of decid
ing who wins money staked and paid over if won in a foreign 
country, is not gaming in Canada. The stakes must be put 
up here. B. v. Wettinan, 25 O. II. 459. See ante, pp. 457-9.

Every one is guilty of an indictable offence and liable 
to one year’s imprisonment who keeps any disorderly house, 
that is to say, any common bawdy-house, common gaming
house or common betting-house, as hereinbefore defined.

Any one who appears, acts or behaves as master or 
mistress, or as the person having the care, government or 
management, of any disorderly house, shall be deemed to be 
the keeper thereof, and shall be liable to be prosecuted and 
punished as such, although in fact he or she is not the real 
owner or keeper thereof. Code, s. 198.

Under s. 199, every one who plays or looks on while any 
other person is playing is guilty of an offence, so it is also 
an offence to obstruct or prevent any constable or officer 
from entering such gaming-house. It. s. 200. As to search
ing a gaming-house, see s. 575 of the Code, ante, pp. 89-92.

When a club is maintained by the cagnotte or "‘rake 
off” in card playing, it is a common gaming-house and its 
officers are liable to prosecution under s. 196 (a) of the Code. 
B. v. Brady, 10 Q. S. C. 539.



UAMINU HOUSES. 565

Our Act differing from the English, only constitutes a 
house a common gaming-house where it is kept for gain—a 
room used for playing poker is not kept for gain if the pro
prietor who participates in the game on equal terms with 
the others, is allowed by the consent of the players, and not 
as a matter of right, nor as a condition on which the play
ing proceeds, to take small sums from the stakes from time 
to time for refreshments, where such sums are not shown 
to exceed the cost of the refreshments. B. v. Saunders, 3 
Can. C. C. 495; see also as to a common gaming-house, R. • 
v. France, 7 Q. S. C. 83; R. v. Ah Pow, 1 B. C. R. pt. 1.147.

Baccarat is an unlawful game and black jack is a game 
of chance, with the chances in favour of the dealer. It is 
also unlawful under s.-s. 11 of s. 196. R. v. Petrie, 3 Can. 
C. C. 439; 7 B. C. R. 176; .looks v. Turpin, Il (). B. D. 505.

Keeping a common gaming-house is an indictable 
offence at common law, and a commitment for unlawfully 
keeping such house discloses an offence. The cards referred 
to in the 702nd section must be, such as are ordinarily used 
in playing an unlawful game, but “ poker ” is not in itself 
on unlawful game. R. v. Shaw, 4 M. L. R. 404.

Keeping a gambling-house is the same thing as keeping 
n common gaming-house. Though in the R. S. C. c. 158, 
the expression used was “ common gaming-house,” in s. 140 
of the R. S. C. c. 174, it was “ keeping a gambling-house.” 
K. v. Shaw, 7 M. L. R. 518.

Where a statute imposes a penalty on any person allow
ing gaming to be carried on in his premises, the mere fact 
that he does not know of the existence of gaming on his 
premises does not relieve him of his responsibility and he 
will be liaBle although the gaming is carried on by a servant 
without his knowledge. Bond v. Evans, 16 Cox C. C. 461.

If the prohibition were against wilfully or knowingly 
carrying on gaming it might be otherwise, lb. See also 
Dyson v. Mason, 16 Cox C. C. 575; Craig v. Boyan (1901), 
2 Q. B. Ir. 429.
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EVIDENCE.

When any cards, dice, balls, counters, tables or other 
instruments of gaming used in playing any unlawful game 
are found in any house, room or place suspected to be used 
as a common gaming-house, and entered under a war
rant or order issued under this Act, or about the person of 
any of those who are found therein, it shall be prima facie 
evidence, on the trial of a prosecution under s. 198 or s. 

• 199 thet such house, room or place is used as a common 
gaming-house, and that the persons found in the room or 
place where such tables or instruments of gaming are found 
were playing therein, although no play was actually going 
on in the presence of the officer entering the same under a 
warrant or order issued under this Act, or in the presence 
of those persons by whom he is accompanied as aforesaid. 
R. S. C. c. 158, s. 4. Code, s. 702; 63 & 64 V. c. 46; see 
It. v. Wcttman, 25 O. R. 459.

In any prosecution under section 198 for keeping a 
common gaming-house, or under section 199 for playing or 
looking on while any other person is playing in a common 
gaming-house, it shall be prima facie evidence that a house, 
room or place is used as a common gaming-house, and that 
the persons found therein were unlawfully playing therein :—

(а) if any constable or officer authorized to enter any 
house, room or place, is wilfully prevented from, or ob
structed or delayed, in entering the same or any part thereof ; 
or

(б) if any such house, room or place is found fitted or 
provided with any means or contrivance for unlawful gaming, 
or with any means or contrivance for concealing, removing 
or destroying any instruments of gaming. R. S. C. c. 158, 
s. 8. Code, s. 703 ; 63 & 64 V. c. 46.

Where counters used in playing the game of pharaoh 
are found in a room, they are alone evidence that the place 
is a common gaming-house, and the onus, of showing the 
contrary then rests on the defendant. The magistrate may
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convict if the onus is not discharged. B. v. Ah Pow, 1 B. 
C. B. pt. I. 147.

Section 703 did not apply to a prosecution under s. 199 ; 
R. v. Ah Dock, 19 C. L. T. Occ. N. 369. But see now Ç3 & 
64 V. c. 46, amending s. 703. An order to enter a house 
must be executed within a reasonable time. R. v. Ah Sing, 
2 B. U. R. 167.

Section 575 of the Code authorizing the issue of a war
rant to seize gaming instruments on the report of the “ chief 
constable or deputy chief constable ” of a city or town, does 
not mean that the report must come from an officer 
having the exact title mentioned, but only from one exercis
ing such functions and duties as will bring him within the 
designation used in the statute. A warrant will be good 
it issued on the report of a person who fills de facto the office 
cf deputy high constable, though he was not such de jure. 
O’Neil v. Atty.-Gen., 86 S. C. R. 188, ante, p. 89-90.

No rules or practice of any game can make that lawful 
which is unlawful by the laws of the land, and if, while 
engaged in a friendly game of football, one of the players 
commits an unlawful act, whereby death is caused to another, 
be is guilty of manslaughter. It is immaterial that the act 
•was according to the rules of the game ; this fact would only 
rebut any inference of malice. R. v. Bradshaw, 14 Cox C. 
C. 83.

The R. S. 0. c. 883, s. 549 (4), authorizes councils 
to pass by-laws for suppressing gambling-houses, and for 
seizing and destroying faro banks, rouge et noir, roulette 
tables and other devices for gambling found therein.

To enter into a contract to buy any stock or merchan
dise without any intention of acquiring the same, in other 
words, to deal in a bucket shop is a serious offence within 
6. 801 of the Code.

This section involves an intent to make gain or profit 
by the rise or fall in the stock, the making or signing con
tracts purporting to be for the sale or purchase of certain 
commodities, and the absence of a bona fide intention to



568 magistrates’ manual.

receive delivery of such commodities. As there must be an 
intention to profit by the rise, a broker who receives only a 
fixed commission, not depending on the rise or fall of the 
stock, is not liable. B. v. Dowd, 17 Q. S. C. 67; 4 Can. C. 
C. 170.

Habitual frequenters arc also guilty of an indictable 
offence: s. 202.

The burden of proof of the bona fide intention to acquire 
cr to sell such goods, wares or merchandise, or to deliver or 
to receive delivery thereof as the case may be, rests upon 
the person so charged. Section 704; see B. v. Murphy, 17 0. 
B. 201.

' GAOLS.

See Prisons; see also B. S. C. c. 182; 51 V. c. 52; 57 & 
58 V. chs. 41 and 42; 62 & 63 V. c. 48; 63 & 64 V. c. 47.

GAS.

Under “ The Gas Inspection Act,” B. S. C. c. 101, s. 
41, every person who, except under the authority of the Act, 
makes, or knowingly assists in making, or who knowingly 
forges or counterfeits any stamp or mark used for the stamp
ing or marking of any meter, under the Act, incurs a penalty 
not exceeding two hundred dollars, and not less than fifty 
dollars. And any person knowingly selling, or disposing 
of any meter, with such forged stamp or mark thereon, incurs 
a penalty not exceeding two hundred dollars, and not less 
than twenty dollars.

Under s. 42, heavy penalties are imposed for falsely 
altering meters, or obstructing their action. So under ss. 
43 and 44, it is unlawful to fix any meter for use before 
it has been stamped and verified, or for an inspector to stamp 
any meter without duly testing and finding the same correct; 
and by subsequent sections, penalties are imposed for other 
offences against the Act. See 53 V. c. 25; 61V. c. 26; 63 & 
64 V. c. 41; 1 Edw. VII. c. 28.
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GOVERNMENT HARBOURS, PIERS AND BREAK
WATERS.

The R. S. C. c. 84, contains various provisions on this 
subject, and by s. 6, all pecuniary penalties imposed under 
the Act may be recovered with costs under the “ Summary 
Convictions Act.” See 54 & 55 V. c. 52 ; til V. chs. 42, 43.

GRIEVOUS BODILY HARM.
Section 241 and following sections of the Code apply 

to offences of this nature.
A person who fires a loaded pistol at a crowd of people, 

not aiming at any one in particular, but intending generally 
to do grievous bodily harm, and severely wounds one of the 
group, may be convicted of the indictable offence of shooting 
and wounding the person injured with intent to do grievous 
bodily harm. R. v. Fretwell, 9 Cox C. C. 471.

To constitute grievous bodily harm it is not necessary 
that the injury should be either permanent or dangerous; if 
it be such as seriously to interfere with comfort or health, 
it is enough. R. v. Ashman, 1 F. & F. 88.

HABEAS CORPUS.

See R. S. 0. c. 83, s. 6; R. v. St. Clair, 27 A. R. 310.

HARBOUR MASTERS.

The R. S. C. c. 86, enables the Governor-in-Council to 
appoint Harbour Masters, end to make regulations defining 
their rights, powers and duties, and the penalty imposed by 
sny such regulation may be recovered under “ The Sum
mary Convictions Act.” lb. s. 17; see also 57 & 58 V. c. 50.

HAWKERS.

The R. S. 0. c. 223, s. 583 (14), empowers councils to 
pass by-laws “ for licensing hawkers, pedlars or petty chap
men,” etc. Sub-section (a) enacts that the word “hawkers” 
shall include all persons who being agents for persons not 
lesident within the county, sell or offer for sale, tea, dry-
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goods, watches, plated ware, silver ware, furniture, carpets, 
upholstery, millinery or jewellery, or carry and expose sam
ples or patterns of any such goods, to be afterwards deliv
ered within the county to any person not being a wholesale 
or retail dealer in such goods, wares or merchandise. See 
Toronto v. Virgo (1896), A. C. 88; 22 S. C. R. 447. Parties 
may take their arrangements out of the terms and scope 
of the by-law if they please, and a person who buys goods 
as an independent trader is not necessarily an agent within 
this statute, because he becomes such for the purpose of 
evading the by-law, so long as the agency does not, in fact, 
exist. 11. v. McNiool, 11 O. R. 659.

i
Where a customer has requested a call, but not bought 

or agreed to take any specific goods, it is hawking. O’Dea v. 
Crowhurst, 19 (Jox C. C. 260; 68 L. J. Q. B. 655.

It is no offence under this clause to expose samples of 
cloth and solicit orders for clothing, to be afterwards manu
factured from such cloth, and to be then delivered to the 
persons giving such -orders. The term “ dry goods ” does 
not include clothing ordered to be manufactured from cloths, 
samples of which are exposed with a view to solicit orders 
for such clothing. R. v. Bassett, 12 0. R. 51. Under the 
same Act a member of a firm carrying and exposing samples 
ci making sales of tea, is not within the restriction prevent
ing “ agents for persons not resident within the county ” 
from so doing, and is not such an agent R. v. Marshall, 
12 0. R. 55.

Electro-type ware was not jewellery within the former 
Act, which had not the words “ plated ware, silver ware,” 
and a conviction for selling such ware without license was 
held bad, and liable to be quashed though the fine had been 
paid. R. v. Chayter, 11 0. R. 217.

The words “ other goods, wares and merchandise,” in 
a conviction are too general, and the kind of goods ought 
to be shown, lb. See ante, pp. 224-235.

Since the case of R. v. Coutts, 5 0. R. 644, the Munici
pal Act has been amended so as to extend to agents.
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But though the amendment applies to the case of an 
agent, it does not meet that of the principal himself. Thus 
where the defendant, a wholesale and retail dealer in teas 
in the county of W., where he resided, went to the county 
of H. and sold teas by sample to private persons there, tak
ing their orders therefor, which were forwarded by him to 
the county of W., and the packages of tea subsequently 
delivered, all the teas were sent in one parcel to the county 
of H. and there distributed. It was held that a convic
tion of the defendant for carrying on a petty trade could 
not be sustained, for the defendant was not carrying goods 
for sale, and as the defendant could not be classed as a 
“hawker ” within the meaning of the Act, he was not liable 
for offering goods for sale by sample. R. v. Henderson, 18 
0. R. 144.

A by-law regulating hawkers and pedlars must contain 
an exception in favour of manufacturers and producers ac
cording to the proviso in s.-s. 14 of s. 583. A conviction of 
a hawker must also show that he is not a manufacturer or 
entitled to the protection of the proviso, and if it does not 
there is no power to amend it, where the evidence does not 
show whether or not the defendant’s acts come within it. 
R. v. Smith, 31 0. R. 224; R. v. McFarlane, 17 C. L. T. 
Occ. N. 29.

A conviction under a by-law for licensing transient 
traders, should show that the defendant was such trader. 
It would not be sufficient to describe him as carrying on the 
business of a sewing machine agent. R. v. Banks, 1 Can. 
C. C. 370.

HIGHWAYS.

See Nuisances.

HOLES AND EXCAVATIONS.

Every one is guilty of an offence and liable, on sum
mary conviction, to a fine or imprisonment with or without 
hard labour (or both) who—
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(а) cuts or makes, or causes to be cut or made, any hole, 
opening, aperture or place, of sufficient size- or area to en
danger human life, through the ice on any navigable or otner 
water open to or frequented by the public, and leaves such 
hole, opening, aperture or place, while it is in a state dan
gerous to human life, whether the same is frozen over or 
not, uninclosed by brushes or trees or unguarded by a guard 
or fence of sufficient height and strength to prevent any 
person from accidentally riding, driving, walking, skating 
or falling therein; or

(б) being the owner, manager or superintendent of any 
abandoned or unusued mine or quarry, or property upon or 
in which any excavation has been or is hereafter made, of a 
sufficient area and depth to endanger human life, leaves the 
same unguarded and uninclosed by a guard or fence of suffi
cient height and strength to prevent any person from acci
dentally riding, driving, walking or falling thereinto; or

(c) omits within five days after conviction of any such 
offence to make the enclosure aforesaid or to construct 
around or over such exposed opening or excavation a guard 
or fence of such height and strength.

Every one whose duty it is to guard such hole, opening, 
aperture or place is guilty of manslaughter if any person 
loses his life by accidentally falling therein while the same 
is unguarded. R. S. C. c. 162, ss. 20, 30, 31 and 32. Code, 
s. 255.

This is an important provision in view of the large 
number of test pits and shallow mining shafts in different 
parts of Canada.

HOMICIDE.
See Murder.

HOUSE BREAKING.
See Burglary.

HUSBAND NEGLECTING TO MAINTAIN.

See Maintenance.
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IDIOTS.

See 03 & 64 V. c. 40, amending s. 189 of the Code as to 
carnal knowledge of idiots, etc.

IGNORANCE.

The fact that an offender is ignorant of the law is not 
an excuse for any offence committed by him. Code, s. 14.

Though a mistake or ignorance of law is no defence for 
a party charged with a criminal act, it may be ground for 
an application to the merciful consideration of the Govern
ment. B. v. Madden, 10 L. C. J. 344.

Ignorance or mistake of fact may in some cases be a 
defence, as for instance, if a man intending to kill a thief 
in his own house, kill one of his own family, he will be guilty 
of no offence. But if intending to do grievous bodily harm 
to A., lie in the dark kill B., he will be guilty of murder, 
the exemption from liability proceeding on the assumption 
that the original intention was lawful. So a man is not 
liable for an accident which happens in the performance of 
a lawful act, with due caution. For example, A. properly 
pursuing his work as a bricklayer, lets fall a brick on B.’s 
head, and the latter dies in consequence of the injury. A. 
will not be liable, but it would have been otherwise had A. 
at the time being engaged in some criminal act, or if he had 
not exercised proper skill or care. See also Stephens’ Dig., 
6th ed., 26-9.

IMMIGRATION.

The R. S. C. c. 65. contains numerous provisions for the 
protection of immigrants. By s. 30 they are not allowed 
to be solicited except by licensed persons, under a penalty 
not less than fifty dollars. The seduction of any female 
immigrant by the master, officer, seaman or other employee 
of any vessel, while such vessel is in Canadian waters, is a 
misdemeanour. 76. s. 36. By s. 42, s.-s. 3, every violation of 
the provisions of the Act where the penalty exceeds forty
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dollars, is a misdemeanour. A summons may be issued by 
one justice of the peace, but a conviction can only be made 
by two such justices. Ib. ss. 41 and 42.

IMPRISONMENT.

See also Gaols, Jails.

Every person convicted of any indictable offence for 
which no punishment is specially provided, shall be liable 
to imprisonment for seven years. Every one who is sum
marily convicted of any offence for which no punishment is 
specially provided, shall be liable to a penalty not exceeding 
fifty dollars, or to imprisonment, with or without hard 
labour, for a term not exceeding six months, or to both. R. 
S. C. c. 181, s. 24. Code, s. 951 ; 56 V. c. 32. And by s. 955 
(see 63 & 64 V. c. 46) s.-s. 7, the term of imprisonment, in 
pursuance of any sentence, shall, unless otherwise directed in 
the sentence, commence on and from the day of passing of 
such sentence, but no time during which the convict is out 
on bail shall be reckoned a= part of the term of imprison
ment to which he is sentenced. See R. v. Johnson, 4 Can. 
O. C. 178. And when an offender is convicted of more 
offences than one before the same court or person at the 
same sitting, or when any offender under sentence or under
going punishment for one offence is convicted of any other 
offence, the court or person passing sentence may on the 
last conviction direct that the sentences passed upon the 
offender for his several offences shall take effect one after 
another. Code, s. 954. See also s. 877.

Section 954 applies where a defendant is at one and 
the same time sentenced for several offences, as well as where 
he is already in prison for another offence. R. v. Cutbush, 
L. R 2 Q. B. 379; 10 Cox C. C. 489.

Separate warrants of commitment should be made out 
on each conviction. The several imprisonments to com
mence to take effect on the expiration of the first. Stone, 
33rd ed., 61.
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Where a conviction made in February, 1901, awarded 
thirty days imprisonment, this was held bad as exceeding 
the maximum of one month, and an amendment was re
fused. Lee v. Bose, 37 C. L. J. 507; 4 Can. C. C. 416; B. v. 
Brady, 18 O. B. 358; B. v. Hartley, 80 0. B. 481.

A sentence of imprisonment for “ one calendar month ” 
expires at the first moment of the corresponding day in the 
succeeding month, but if owing to the shortness of the 
month there be no such corresponding day, then it ends at 
the last moment of the last day of the succeeding month. 
Thus a sentence beginning on October 31st, ends on Novem
ber 30tli. Migotti v. Colville, 4 C. P. D. 833.

A prisoner convicted at one time of two offences and 
sentenced on each to three months’ imprisonment without 
specification as to the terms being concurrent or otherwise, 
is not entitled to a discharge after three months’ imprison
ment. The presumption is that the sentences are not con
current: Ex p. Bishop, 33 N. B. B. 438; 1 Can. C. C. 118. 
Section 954 of the Code may be invoked to remove all doubt 
on the point. See also, Ex p. Foulkes, 15 M. & W. 613; 
Henderson v. Preston, 81 Q. B. D. 363.

The period of imprisonment runs from the time 
when the prisoner is received by the jailer, not from the 
time of his arrest where there is an interval of a day or more 
between the arrest and the lodgment in jail pursuant to a 
sentence. Henderson v. Preston, 16 Cox C. C. 445; 81 Q. 
B. D. 368. See also Migotti v. Colville, 4 C. P. D. 833.

A mere accidental error in pronouncing sentence is not 
sufficient grounds for discharging a prisoner. A prisoner 
was convicted of larceny and sentenced to one year’s im
prisonment in Dorchester penitentiary. The warden refused 
to receive him on the ground that the shortest period for 
which prisoners could be sentenced to, or received at the 
penitentiary, was two years. Prisoner was then taken to the 
county jail. On a motion for habeas corpus, the jailer in his 
letum set out the conviction for larceny, and also returned 
that the prisoner was detained under a warrant of a justice
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for attempting to escape by tearing up the floor of his cell. 
The warrant annexed to the return was under the hand of 
two justices. The court refused to discharge him, and de
cided that he should be sentenced to imprisonment in the 
common jail for one year, inclusive of the period for which 
he had already been detained. Re Rice, 14 X. S. R. 77.

The general rule that the period of imprisonment in 
pursuance of any sentence, commences on and from the day 
of passing such sentence, does not suffer exception where the 
defendant is allowed to go at large after sentence without 
bail, and therefore where a defendant was allowed to go at 
large until the term of the sentence had expired, his commit
ment subsequently was held to be illegal. Ex p. Gervais, 
6 L. X. 116.

Where a prisoner sentenced to six months imprisonment 
was allowed to remain at liberty until fourteen days before 
the expiry of the original period of imprisonment, his com
mitment was then held valid for the remaining fourteen days 
only, and not for six months from the date of the commit
ment. Re Hénault, 6 L. X. 121.

A warrant should state the day a prisoner is sentenced, 
ctherwise the time when the imprisonment commences and 
expires is uncertain. Ex p. Stather, 25 X. B. R. 374.

Section 971 of the Code, amended by 63 & 64 V. c. 46, 
provides for the conditional release of offenders in certain 
cases. More extensive provisions are made by the 62 & 63 
V. c. 49; see also the 63 & 64 V. c. 48.

i IXDECEXCY.

See as to this, ss. 177 and 178 of the Code.
Every one commits a misdemeanour, who does any 

grossly indecent act in any open and public place in the 
presence of more persons than one; Elliot’s case, L. & C. 
103. But it is uncertain whether such conduct in. a public 
place amounts to a misdemeanour, if it is done when no one 
is present, or in the presence of one person only.
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In order to support an indictment for indecent ex
posure in a public place, it is sufficient to show that the 
offence was committed in a place where an assembly of the 
public is collected, even though they have no legal right of 
access thereto. R. v. Wellard, 15 Cox C. C. 559.

A place is public if it is so situated that what passes 
there can be seen by any considerable number of persons, if 
they happen to look. Webb’s case, 1 Den. 338; B. v. 
Orchard, 3 Cox C. C. 248.

Thus the inside of a urinal open to the public, and 
by the side of a foot path in Hyde Park, is a public place. 
R. v. Harris, L. R. 1 C. C. R. 288.

It is unlawful for men to bathe without any screen or 
covering so near to a public footway frequented by females, 
that exposure of the person must necessarily occur, and they 
who so bathe are liable to an indictment for indecency. R. 
v. Reed, 12 Cox C. C. 1.

It is not necessary that the exposure should be made in 
a place open to the public. If the act be done where a 
great number of persons may be offended by it and several 
see it, it is sufficient. R. v. Thallman, 33 L. J. M. C. 58.

Printing or publishing indecent or obscene books, prints 
or pictures, is a misdemeanour at common law, and punish
able with fine or imprisonment or both. R. v. Curl, 2 Str. 
789, and it is no defence that the object was not corrupt. 
R. v. Hicklin, L. R. 3 Q. B. 360.

Keeping a booth on a public race-course, for the purpose 
of showing an indecent exhibition, is an offence at common 
law. R. v. Saunders, 1 Q. B. D. 15.

INDECENT ASSAULTS.
See ante, p. 447; also ss. 177 and 178 of the Code.

INDIANS.
Section 98 of the Code makes it an indictable offence to 

incite any three or more Indians, non-treaty Indians or half- 
c.v.N. 37
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breeds to riotous acts. Section 190 relates to the prostitu
tion of Indian women, and section 352 makes it an offence 
to steal or injure any article deposited in or near any Indian 
grave. For other statutory provisions see R. S. C. c. 43. 
Sections 111 and 106, s-s. (2) of the latter Act have been
repealed by the Code. See Code, s. 981, sched. two. The
R. S. C. c. 43, has been amended by the 50 & 51 V. c. 33 ; 
81 V. c. 22, the 53 V. 0. 29, the 54 & 55 V. c. 30; 57 & 58 
V. c. 32; 58 & 59 V. c. 35, and 61 V. c. 34.

The word “ hay ” used in s. 26 of the R. S. C. c. 43,
see 53 V. c. 29, s. 3, does not necessarily mean hay from 
natural grass only, but what is commonly known as hay, 

•namely, either from natural grass or grass sown and culti
vated. R. v. Good, 17 O. R. 725.

To obviate the difficulty as to Indian names, s. 28 pro
vides that it shall not be necessary to insert or express the 
name of the person or Indian summoned, arrested or pro
ceeded against, except where the name of such person or 
Indian is truly given to or known by the magistrate. In the 
latter case, he may name or describe the person or Indian by 
any part of the name given to or known by him, and if no 
such pert is known he may be described in any manner by 
which he may be identified. The Summary Convictions Act 
supplies the procedure on the prosecution of the various 
offences under the Act. See ss. 67, 76.

Section 94 of the Act as amended by the 51 V. c. 22, 
e. 4, creates severe punishment for furnishing intoxicants to 
Indians. The functionary convicting under this section 
must be appointed to exercise his jurisdiction within some 
prescribed area, and if an Indian agent only, it must be 
shown that the Indians to whom the liquor is sold were 
Indians over whom the agent had jurisdiction. R. v. Mc- 
Auley, 14 0. R. 643.

Any person whether Indian or otherwise on the reserve 
is protected by the Act. R. v. Murdock, 27 A. R. 443.

A half-breed living on a reserve is an Indian within the 
Act. R. v. Howson, 1 N. W. Terr. pt. 4, p. 44. •
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The 94th section makes no provision for raising or levy
ing the penalty, and section 872 (b) of the Code only applies 
when the Act under which the conviction is made is silent as 
to the term of imprisonment. The 53 V. c. 29, s. 10, makes 
the offender liable to imprisonment and therefore s. 872 (b) 
does not apply. See B. v. Murdock, 27 A. It. 443.

Section 94 provides that the punishment for selling 
liquor to Indians may be imprisonment, or fine, or fine and 
imprisonment, but does not provide for a fine and imprison
ment in default of payment of the fine. R. v. Mackenzie, 
6 0. R. 165. Where, therefore, a conviction for giving in
toxicating liquor to an Indian, imposed a fine and costs and 
in default of immediate payment, imprisonment, the convic
tion was held invalid, and that the defect was not remedied 
by s. 125, which enacts that no prosecution, conviction, etc., 
under the Act shall be invalid on account of want of form 
so long as the same is according to the true meaning of the 
Act. lb.

Imprisonment may be imposed under this section as a 
substantive punishment, but it would seem that it cannot be 
awarded in case of immediate non-payment of a fine where a 
fine is imposed under this section. Imprisonment may be 
adjudged under section 95, where the offence is selling liquor 
to Indians on board a vessel. Where a fine is imposed under 
s. 94 the conviction must follow the form VV in s. 859 of 
the Code, and award distress in default of payment of the 
fine. Ex p. Goodine, 25 X. B. R. 151.

A conviction under this statute directed the payment of 
a fine and in default of payment a distress, and if no goods, 
imprisonment, and it was held that the conviction was not 
bad, although by it the jurisdiction to direct a distress and 
imprisonment might be prematurely exercised. R. v Gal
braith, 6 M. L. R. 14.

Under this Act and legislation incorporated therewith 
there is no power to include in the conviction the costs of 
commitment and conveying to jail. R. v. Good, 17 0. R. 
725. See now s. 872 (o) of the Code; ante, pp. 264, 267.



580 magistrates’ manual

Land leased by the Crown is not a reserve or special 
reserve, and it is only to sales of liquor on reserves or special 
reserves that the prohibition contained in s. 94 applies.

In the case of such leased land, a prosecution for selling 
liquor should be under the Liquor License Act. R. v. 
Duquette, 9 P. R. 29. /

A man who sells liquor to an Indian is guilty of two 
offences, and may be convicted of selling under the R. S. 0. 
c. 245, as well as under the Indian Act. R. v. Young, 7 0. 
R. 88.

A warrant of commitment for having an intoxicant in 
possession under the Act must show a conviction. Ex p. 
Ettamaes, 2 B. C. R. 232.

It is not necessary that the conviction should show 
whether the offender is a white man or an Indian. Where 
the conviction alleged that the offence was committed on the 
29th September, 1887, and the information and evidence 
showed that it was on the 27th, the variance was held imma
terial. R. v. Green, 12 P. R. 373.

The words “ appeal brought," in s. 108 of the Act, are 
satisfied by the giving of notice and perfecting the appeal 
by the giving of the security provided for by s. 880 of the 
Code, and it is not necessary for an appellant to bring his 
appeal to a hearing within the time limited by the 108th 
section. R v. McAuley, 12 P. R. 259. Re Hunter v. Grif
fiths, 7 P. R. 80, not followed.

A visiting superintendent and commissioner of Indian 
Affairs, for the Brant and Haldimand Reserve, has juris
diction, under the statutes relating to Indian Affairs, to act 
as a justice of the peace in the matter of a charge against 
the plaintiff for unlawfully trespassing upon and removing 
cordwood from the Indian Reserve in the County of Brant. 
Hunter v. Gilkinson, 7 0. B. 735.

INDICTABLE OFFENCES.
All crimes involve the elements of will, criminal inten

tion, or malice. Sec Shcrras v. De Rutzen, 18 Cox C. C.
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157; Chisholm v. Doulton, 22 Q. B. D. 736; 11. v. Attwood, 
20 O. B. 576; B. v. Vachon, 3 Can. C. C. 558. To make a 
person a criminal, the intention must be a state of mind 
forbidden by the law. For instance, a person innocently 
uttering a forged note, not intending to defraud, commits 
no crime. But when the law expressly declares an act to be 
criminal, the question of intention or malice need not be 
considered. B. v. Toison, 23 Q. B. D. 168. Malice is found 
not only in cases where tne mind is actively or positively 
at fault, as where there is a deliberate design to defraud, 
but also where the mind is passively or negatively to blame— 
that is, where there is culpable or criminal inattention or 
negligence. It is usual to lay down that malice is either 
express or in fact, as where a person with a deliberate mind 
and formed design kills another; (2) ImplM or in law, as 
where one wilfully poisons another, though no particular 
enmity can be proved, or where one gives a perfect stranger 
a blow likely to produce death. Here there is a wilful doing 
of a wrongful act without lawful excuse, and the intention 
is an inference of law resulting from the doing the act. The 
law infers that every man intends the necessary consequence 
of his own act. Malice in its ordinary sense of ill-will or 
malevolence, is not essential to a crime; malice in its legal 
signification of criminal intention is. For instance, legal 
malice may constitute homicide, murder, though there may 
be an entire absence of ill-will; where there is ill-will or 
malevolence, homicide, which would otherwise be man
slaughter, is constituted murder. Intention sometimes de
termines the criminalty of an act. For instance, A. takes 
a horse from the owner’s stables without his consent. If 
he intend to fraudulently deprive the owner of the property, 
and appropriate the horse to himself, he is guilty of the 
crime of larceny; if he intend to use it for a time and then 
return it, without depriving the owner of his property there
in, it will only be a trespass or civil injury. See Harris’ 
Crim. Law, 5th ed., 12-18.
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In some case», belief, though erroneous, of a prisoner 
in the existence of a right to do the act complained of, ex
cludes criminality. R v. Twoee, 14 Cox C. C. 327. But 
this cannot be laid down as an absolute rule of law. Each 
ease must depend on its own circumstances. Where an Act 
of Parliament renders a particular act unlawful, without 
reference to motive, belief is immaterial. See It. v. Bishop, 
5 Q. B. D. 259; Cundy v. Le Cocq, 13 Q. B. D. 207; and 
there are many cases where a person may infringe a statute 
without a men» rea. Mord en v. Porter, 7 C. B. N. S. 641, 
Hudson v. McRae, 4 B. & S. 585. But where the state of 
mind or intention is made an element by the statute, as 
where a statute inflicts a penalty oji any person wantonly 
doing a certain act, and such act is done by the agent of an 
incorporated company, some knowledge of the particulars 
ought to be brought home to the manager to render him 
liable. Small v. Warr, 47 J. P. 20.

But as-a general rule no penal consequences are incurred 
where there has been no personal neglect or default, and a 
men» rea is essential to an offence under a penal enactment 
unless a contrary intention appears by express language or 
necessary inference. Dickinson v. Fletcher, L. R. 9 C. P. 1.

A mere naked intention, however, is not criminally 
punishable. There must be some carrying out, or attempt 
to carry out, that intention into action. Thus, although A. 
makes up his mind to shoot B„ and confesses this resolution, 
the law is powerless to deal with him; but directly lie does 
anything in pursuance of that design he is within the grasp 
of the law.

If there be a present criminal intention, the prisoner is 
not exculpated because the results of the steps he takes to 
carry out that intention are other than those he anticipated 
or intended. For example, if A., intending to shoot B., 
shoot C., mistaking C. for B., he is criminal^- liable; and if 
A. shoots at B.’s poultry and by accident kills a man, if his 
intention was to steal the poultry, he will be guilty of mur
der. See Harris’ Prim. Law, 5th ed. 16.
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ATTEMPT TO COMMIT CRIME.

An attempt to commit a crime must be distinguished 
from an intention to commit it. Every attempt to commit 
a crime is itself an indictable misdemeanour at common law. 
An attempt to commit a crime is an indictable offence, see 
Code, ss. 528, 529, 530, ante, p. 452 ; also R. v. Connolly, 20 
U. C. R. 322 ; R. v. Goff, 9 C. P. 438. So inciting another 
to commit an indictable offence as endeavouring to induce a 
person to take a false oath, is a crime. R. v. Clement, 20 
U. C. R. 297.

The act of attempting to commit an indictable offence 
must be immediately and directly tending to the execution of 
the principal crime, and committed by the prisoner under 
such circumstances that he has the power of carrying his 
intention into execution. R. v. McCann, 28 U. C. R. 514.

It may be observed that where the complete commission 
of the offence charged is not proved, but the evidence estab
lishes an attempt to commit the offence, the accused may he 
convicted of such an attempt and punished accordingly. 
Code, s. 711; and when an attempt is charged and the full 
offence proved the jury may convict of the attempt unless 
the court discharge the jury and direct such person to be 
indicted for the complete offence, and the conviction for an 
attempt is a bar to any charge of committing the offence, 
Code, s. 712. See R. v. Webster, 9 L. C. R. 196; R. v. Ewing, 
21 U. C. R. 523; R. v. Thomas, L. R. 2 C. C. R. 141 ; see ante, 
pp. 316-7.

A wilful disregard of, or non-compliance with a positive 
command in an Act of Parliament is indictable. R. v. To
ronto St. Ry. Co., 24 U. C. R. 454. Code, s. 138.

Where a clause in a statute prohibits a particular act 
and imposes a penalty for doing it, and a subsequent clause 
in the same statute imposes a different penalty for the same 
offence which cannot be reconciled, either as cumulative or 
alternative punishment, the former clause is repealed by the
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latter. R. v. Rose, 27 O. R. 195; Robinson v. Emerson, 
4 H. & C. 352; Michell v. Brown, 1 Ell. & Ell. 275.

So disobeying any lawful order other than for the pay
ment of money made by any court of justice, or by any per
son or body of persons authorized by any statute to make or 
give such order, is indictable unless some penalty is imposed 
or other mode of proceeding is expressly provided, by law. 
s. 139.

An order made under a power given in a statute is the 
same thing, as if the statute enacted what the order directs 
or forbids, and disobedience of such order is an offence for 
which an indictment will lie. R. y. Walker, L. R. 10 Q. 
B. 355.

When a person filling a public oEee, wilfully neglects or 
refuses to discharge the duties thereof, and there is no 
special remedy or punishment pointed out by the statute, 
an indictment will lie, as there would otherwise be no means 
of punishing the delinquent. R. v. Bennett, 21 C. P. 235, 8.

But it seems that a mere non-feasance, in no way crim
inal in itself, cannot be treated as any species of criminal 
offence, unless expressly declared to be such by competent 
legislative authority. R. v. Snider, 23 C. P. 330-336.

Contributory negligence is not an answer to a criminal 
charge, as it is to a civil action. R. v. Kew, 12 Cox C. C. 
355.

INDUSTRIAL SCHOOLS.

Justices may in certain cases send children who are 
found begging, destitute, without salutary parental control, 
or guilty of petty crime, to an industrial school. R. S. 0. 
c. 304, s. 1; (Ont.) 63 V. c. 56; (Ont.) 1 Edw. VII. c. 43; 
see also 55 & 56 V. c. 32.

A child living with her mother in a brothel may be sent 
though the mother be not a prostitute. Hiscocks v. Jer- 
monson. 31 W. R. 656.
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The Industrial Schools Act does not contain a code of 
criminal procedure and is not punitive in its character, but 
is intended for the protection of children coming within its 
operation. Where, therefore, a child apparently under four
teen years of age is charged before a court of summery jur
isdiction with larceny, and the charge is dismissed, but evi
dence is given that he frequents the company of reputed 
thieves, he may be sent to an industrial school without 
being brought afresh before the court by summons or other
wise. B. v. Jennings (1896), 1 Q. B. 64; 44 W. R. 128. See 
further as to industrial schools, ante, p. 177.

The certified industrial schools in Ontario are: The 
Victoria Industrial School for Boys, Mimico (Protestant), 
The St. John’s Industrial School for Boys, East Toronto 
(Roman Catholic), The Alexandra Industrial School for 
Girls, Toronto (Protestant), The St. Mary’s Industrial 
School, Toronto (Roman Catholic).

INFANTS.

Under the age of seven an infant cannot be convicted 
of an indictable offence, Marsh, v. Loader, 14 C. B. N. S. 
535, for until he reaches that age he is presumed to be 
incapable of crime, and this presumption cannot be rebutted 
by the clearest evidence of a mischievous discretion. Be
tween seven and fourteen he is still, prima facie, deemed by 
law to be incapable of crime; but this presumption may be 
rebutted by clear and strong evidence of such mischievous 
discretion.

No person shall be convicted of an offence by reason 
of any act or omission of such person when under the age 
of seven years. Code, s. 9.

No person shall be convicted of an offence by reason of 
an act or omission of such person when of the age of seven, 
but under the age of fourteen years, unless he was com
petent to know the nature and consequences of his conduct, 
and to appreciate that it was wrong. Code, s. 10.
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These sections have reference exclusively to the mental 
and moral, as distinguished from physical, capacity, that is, 
to the capacity to know the difference between right and 
wrong, not to the bodily capacity to do wrong, and the pre
sumption of the physical incapacity of a boy of fourteen to 
commit rape, or sodomy, still holds, and he cannot be con
victed of either offence; although if the act is against the 
will of the other party, there may be a conviction for assault 
under s. 260 of the Code. R. v. Hartlen, 30 N. S. R. 317.

INSANITY.

No person shall be convicted of an offence by reason of 
an act done or omitted by him when labouring under natural 
imbecility, or disease of the mind, to such an extent as to 
render him incapable of appreciating the nature and quality 
of the act or omission, and of knowing that such act or 
omission was wrong.

A person labouring under specific delusions, but in 
other respects sane, shall not be acquitted on the ground of 
insanity, under the provisions hereinafter contained, unless 
the delusions caused him to believe in the existence of some 
state of things which, if it existed, would justify or excuse 
his act or omission.

Every one shall be presumed to be sane at the time of 
doing or omitting to do any act until the contrary is proved. 
Code, s. 11.

Where the defence of insanity is set up, a medical man 
who has been present in court and heard the evidence may 
be asked as a matter of science, whether the facts stated by 
the witnesses, supposing them to be true, show a state of 
mind incapable of distinguishing right from wrong, and 
where the medical expert has merely read the depositions 
without hearing the witnesses, the question must be put in 
the form of a supposititious case relating all the facts proved, 
and asking if, assuming all such facts to be true, they would 
indicate in the accused any and what form of insanity. But 
the defence of insanity will not avail unless it is shown that
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the accused at the time of committing the act was labouring 
under such a defect of reason as not to know the nature and 
quality of the act he was doing, or as not to know that what 
he was doing was wrong. R. v. Dubois, 17 Q. L. R. 203.

No act is a crime if the person who does it, is, at the 
time when it is done prevented, either by defective mental 
powers or by any disease affecting his mind, from knowing 
the nature and quality of his act, or from knowing that 
the act is wrong, or from controlling his own conduct, 
unless the absence of the power of control has been produced 
by his own default. But an act may be a crime, although 
the mind of the person who does it is affected by disease, if 
such disease does not in fact produce upon his mind one 
or other of the effects above mentioned in reference to that 
act. Stephens’ Dig., 3rd ed., 20-1.

Every person is presumed to be sane, and to be respon • 
sible for his acts. The burden of proving that he is irre
sponsible is upon the accused person, but the jury may have 
regard to his appearance and behaviour in court. R. v. 
Oxford, 9 C. & P. 525; R. v. Stokes, 3 C. & K. 185.

A deaf mute being tried for felony was found guilty, 
but the jury found also that he was incapable of under
standing, and did not understand the proceedings on the 
trial. It was held that he could not be convicted, but must 
be detained as a non-sane person during the Queen’s 
pleasure. R. v. Berry, 1 Q. B. D. 447.

As to the course to be pursued when it appears at the 
trial that the prisoner was insane at the time of the com
mission of the offence. See ss. 736 to 741 of the Code.

INSOLVENT COMPANIES.
“ The Winding-up Act,” R. S. C. c. 129, s. 95, makes it 

a misdemeanour for any officer of a company to destroy or 
alter any book with intent to «deceive or defraud. This Act 
was amended by the 52 V. c. 32; 58 & 59 V. c. 18; 62 & 63 V. 
chaps. 42 and 43. I
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INSPECTION OF STAPLE ARTICLES OF CANADIAN 
PRODUCE.

The R. S. C. c. 99, governs this matter. Section 20, 
amended by 61 V. c. 25, imposes a penalty on any inspector 
who refuses or neglects to inspect, on personal or written 
application by the owner of an article, which the inspector 
is appointed to inspect. Altering, effacing or counterfeiting 
the inspector s brands or marks with a fraudulent intention, 
involves a penalty of forty dollars. Ib. ». 21. When the 
penalty or forfeiture does not exceed forty dollars, it shall, 
except when the act otherwise provides, be recoverable by 
any inspector in a summary way before any two justices of 
the peace, according to the usual practice in such cases, lb. 
s. 25. See 52 V. c. 16; 54 & 55 V. c. 48; 55 & 56 V. c. 23; 
56 V. c. 35; 57 & 58 V. c. 36; 58 & 59 V. c. 24; 62 & 63 V. 
c. 25; and 63 & 64 V. c. 38; 1 Edw. VII. c. 24, and c. 25.

INTOXICATING LIQUORS.
See Liquor, Scott Act.

KIDNAPPING.

Every one is guilty of an indictable offence and liable 
to seven years’ imprisonment who, without law-ful authority, 
kidnaps any other person with intent—

(i.) To cause such other person to be secretly confined 
or imprisoned in Canada against his will; or

(ii.) to cause such other person to be unlawfully sent 
or transported out of Canada against his will ; or

(iii.) to cause such other person to be sold or captured 
as a slave, or in any way held to service against his will; or 

(5) forcibly seizes and confines or imprisons any other 
person within Canada.

2. Upon the trial of any offence under this section, the 
non-resistance of a person so unlawfully kidnapped or con
fined shall not be a defence, unless it appears that it was
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not caused by threats, duress or force or exhibition of force. 
B. S. C. c. 168, s. 46; Code, s. 864; 63 & 64 V. c. 46.

LANDLORD AND TENANT.
The 11 Geo. II. c. 19, s. 4, was passed to prevent ten

ants fraudulently removing goods to the prejudice of the 
landlord. The statute provides that when the goods carried 
off or concealed shall not exceed the value of £50, the land
lord or his bailiff, servant or agent may exhibit a complaint 
in writing before two or more justices of the peace who are 
empowered to summon the parties concerned, and in a sum- 
mar)’ way determine whether such person or persons be guilty 
of the offence with which he or they are charged, and upon 
full proof of the offence may and shall adjudge the offender 
or offenders to pay double the value of the said goods and 
chattels to such landlord or landlords at such time as the 
said justices shall appoint. In case of neglect or refusal, the 
justices may order distress, and for want of distress impris
onment with hard labour without bail or mainprize for the 
space of six months, unless the money so ordered to be paid 
as aforesaid shall be sooner satisfied.

By the fifth section of the Act an appeal is given to the 
Quarter Sessions. A bailiff or agent may prosecute, and the 
money may be ordered to be paid to such bailiff or agent. 
Under the R. S. 0. e. 73, s. 5, the defendant cannot be com
pelled to give evidence on the prosecution. R. v. Lackie, 7 
0. R. 431 ; see, however, ante, pp. 515-6.

Under s. 7 of the 11 Geo. II. c. 19, when the goods are 
concealed in a dwelling house, there is a right to break in 
after oath before a justice that there is reasonable ground 
to suspect that the goods are concealed therein.

LARCENY.
Theft or stealing is the act of fraudulently and without 

colour of right taking, or fraudulently and without colour 
of right converting to the use of any person, anything 
capable of being stolen, with intent—
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(а) to deprive the owner, or any person having any 
special property or interest therein, temporarily or abso
lutely of such thing, or of such property or interest; or

(б) to pledge the same or deposit it as security; or
(c) to part with it under a condition as to its return 

which the person parting with it may be unable to perform ; or
(d) to deal with it in such a manner that it cannot lie 

restored in the condition in which it was at the time of such 
taking and conversion.

The taking or conversion may be fraudulent, although 
effected without secrecy or attempt at concealment.

It is immaterial whether the thing converted was taken 
for the purpose of conversion, or whether it was, at the time 
of the conversion, in the lawful possession of the person 
converting.

Theft is committed when the offender moves the thing 
or causes it to move or to be moved, or begins to cause it to 
become movable, with intent to steal it.

As to the things capable of being stolen, sec ss. 303 ur.d 
304 of the Code. .1

Under s. 308 everyone commits theft who, having re
ceived any money or valuable security on terms requiring 
him to account for or pay the same to any other person, 
though not requiring him to deliver over in specie the identi
cal money, fraudulently converts the same to his own use. 
The direction in writing required by the former statute. R. 
v, Christian, L. R. 2 C. C. R. 94, docs not now seem necessary. 
The present statute applies to all kinds of agents, whether 
bankers, merchants, brokers, attorneys or others. See also 
ss. 309, 310, 320, 363.

The “ terms ” under s. 308, are those on which the 
prisoner holds it, though no terms are imposed by the person 
paying. R. v. Unger, 30 C. L. J. 428.

Under ss. 305 and 311, the owner or any person having 
a special property or interest may prosecute for theft.



LARCENY. 591

When several persons have a right to have a fund 
applied to the extinction of their liability under a guarantee, 
it seems they would have such special property or interest. 
It. v. Neat, 19 Cox C. C. 424.

Under the former law a party who received too much 
in change, or a note of a larger amount than the payer 
intended, could not be convicted of larceny, though he knew 
the mistake and fraudulently appropriated it. H. v. Hehir 
(1895), 2 Q. B. Ir. 709. This is otherwise under s. 305, 
which abolishes the distinction formerly existing between 
larceny and embezzlement, end now fraudulently and witnout 
colour of right converting anything capable of being stolen 
with the intent specified, ia theft, even if such thing was at 
the time of conversion in the lawful possession ot the person 
converting.

✓
THINGS THE SUBJECTS OF LARCENY.

Independently of the provisions of the statute the goods 
taken must be personal goods, for none other can be the 
subjects of larceny at common law. It is to be observed, 
however, that the statute specifies various subjects of lar
ceny which were not such at common law. Stealing dogs, 
beasts or birds ordinarily kept in a state of confinement or 
for any domestic purpose, or for any lawful purpose of profit 
or advantage, is punishable on summary conviction. Code 
s. 332. 1

Sections 331 and 332 relate to the stealing of cattle, 
dogs, birds, beasts and other animals. Section 331 a, see 
1 Edw. VII. c. 42, makes it indictable to obliterate or deface 
the brands or marks on cattle. Section 707 (a) makes a 
registered brand or mark on cattle prima facie evidence that 
they belong to the owner of the mark. When the charge 
of stealing cattle is under s. 331, there may be a conviction 
under s. 331 (a). 1 Edw. VII. c. 42.

Pan ridges hatched and reared by a common hen while 
they remain with her are the subjects of larceny. R. v. 
Shidkles, L. R. 1 C. C. R. 158.
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Water supplied by a water company to a consumer and 
standing in his pipes may be the subject of larceny at com
mon law. Ferens v. O’Brien, 15 Cox C. C. 332.

When the law as to stamping promissory notes was in 
force it was held that an unstamped promissory note was 
not a valuable security. Scott v. R., 2 S. C. R. 349.

It is not absolutely necessary that the instrument be 
negotiable in order to constitute it a valuable secur-ty. R. 
v. John, 13 Cox C. C. 100.

Section 306, as to theft of things under seizure, waj 
amended by 63 & 64 V. c. 46.

Property subject to the lien of an hotel keeper is under 
“lawful seizure” and detention. R. v. Hollingsworth, 2 Can. 
C. C. 291; 4 Terr. L. R. 168.

As to valuable security, see Code, s. 3 (cçj.
Section 336 of the Code relates to the stealing of any 

tree where the value of the article or articles stolen equals 
the sum of five dollars. It seems that in estimating the 
amount of injury, the injury done to two or more trees may
be added together, provided the trees are damaged at one and 
the same time, or so nearly at the same time as to form one 
continuous transaction. R. v. Shepherd, L. R. 1, C. C. R. 
118.

Under the 340th section, it seems the offender must 
have knowledge of the possession, and reading this section 
in connection with the others it seems that whatever trees, 
etc., are made the subject of larceny in the other sections, 
if found in the possession, or on the premises of any one, 
to his knowledge, and without accounting for how he came 
by the same, will subject such person to a conviction for so 
having them. A tree cut by the proprietor into cordwood, 
and taken away by some one after it has been made into 
cordwood, is, if stolen, a mere larceny of goods and 
chattels, and does not come within this section of the Act. 
Even if the section does apply to trees cut by the owner and 
lying on his land as he felled them, still it does not apply
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to cordwood, which is not “ the whole or any part of any 
tree.” B. v. Caswell, 33 U. C. B. 303.

As to the evidence on prosecutions for steeling minerals 
see s. 707.

Things attached to the land, and not embraced in these 
sections, were not the subjects of larceny, unless severed 
from the freehold, and unless between the time of severance 
and the taking the property therein vests in the owner of 
the freehold. Where the severance and the taking were one 
continuous act, there could be no larceny. B. v. Townlcy, 
L. B. 1, C. C. B. 315; followed in B. v. Bead, 14 Cox C. C. 
17. See, however, Code, s. 303.

If some of the things are severed before the larceny, as 
to these an indictment for simple larceny or receiving is 
sustainable, and the conviction will be good, though the 
indictment contain any number of articles as to which a 
separate indictment could not be sustained. B. v. St. Denis, 
8P.E. 16.

The prisoner was indicted for larceny under “ The In
dian Act,” B. S. C. c. 43, s. 65, and was convicted. The 
court held that he ought not to have been convicted, because 
the wood, the subject of the alleged larceny, was not, in 
the absence of satisfactory information supported by affi
davit, “ seized and detained as subject to forfeiture ” under 
the Act, and because the affidavit required by s. 62 had not 
been made, and was a condition precedent to the seizure. 
B. v. Fearman, 10 O. B. 660. It seems, however, that the 
prisoner might have been indicted for larceny at common 
law. (It.) And now s. 62 is repealed and an affidavit is not 
necessary. See 50 & 51 V. c. 33, s. 6.

HUSBAND AND WIFE.
At common law also the taking must be of the goods 

of another. Therefore a man cannot steal his own goods 
and the husband and wife, being one in law, they cannot 
steal each other’s goods. In Ontario, the Act respecting

38C.M.K.
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the property of married women, B. S. 0. c. 163, may to some 
extent modify this rule.

So long as a wife is living properly with her husband 
if she gives away his property, or sells it under ordinary 
circumstances, it would not be larceny, but if a wife goes 
awey with a man for the purpose of committing adultery, 
and taking with her property of her husband’s, and the 
adulterer either sells it or uses it as his own, he will be guilty 
of larceny, where he knows the real ownership of the pro
perty. B. v. Harrison, 12 Cox C. C. 19.

The wife, though she is a party to the adultery, cannot 
be convicted of theft, and the adulterer cannot be convicted 
if he merely assists the wife to carry away her own wearing 
apparel from her husband. B. v. Fitch, D. & B. 187. Sec 
also B. v. Streeter (1900), 2 Q. B. 601.

In reference to the property of third persons, where a 
wife is not acting under the control of her husband, she is 
liable to conviction independently of him. B. v. Cohen, 11 
Cox C. C. 99. Under the Code no husband shall be con
victed of stealing, during cohabitation, the property of Ills 
wife, and no wife slial! be convicted of stealing, during 
cohabitation, the properv of her husband; but while they 
are living apart from each other e.ither shall be guilty of 
theft if he or she fraudulently takes or converts anything 
which is, by law, the property of the other in a manner 
which, in any other person, would amount to theft.

Every one commits theft who, while a husband and 
wife are living together, knowingly—

(a) assists either of them in dealing with anything 
which is the property of the other in a manner which would 
amount to theft if they were not married; or

(i) receives from either of them anything, the properiv 
of the other, obtained from that other by such dealing as 
aforesaid, s. 313.

TENANTS IN COMMON, PABTNEBS.
At common law, one joint tenant or tenant in common, 

could not steal the goods which belonged to himself and the
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others jointly. Now, however, s. 311 of the Code alters 
the law in this respect. See It. v. Lowenbruek, 18 L. C. J 
212; see also s. 312 of the Code.

An association which has not for its object gain or 
orofit, is not a partnership under the 311th section. Where 
a member of a Young Men’s Christian Association embezzled 
money obtained by him on behalf of the association, it was 
held that such association was not a co-partnership within 
the section, and that, therefore, there could be no convic
tion. It. v. Bobson, 16 Q. B. D. 137. It is doubtful whether 
this case can now be relied on. In It. v. Tankard (1894), 1 
Q. B. 548, it was held that though an association had no 
legal existence as company, co-partnership, or otherwise, the 
members thereof were still beneficial owners of the thing 
appropriated, and any other member converting to his own 
use was guilty of theft. So a party may be guilty of felon
iously receiving a thing of which he is part owner. McIn
tosh v. R., 23 S. C. B. 180.

ATTEMPT.
In order to convict of an attempt to commit larceny, it 

must appear that there was property in the place where the 
attempt is made, that could be stolen. Therefore, where 
a person puts his hand into the pocket of another, with 
intent to steal, he cannot be convicted of an attempt to steal, 
unless it appears that there was some property in his pocket 
which might be stolen. B. v. Collins, 9 Cox C. C. 497. But
B. v. Bing, 17 Cox C. C. 491, overruled this and now s. 61 
of the Code alters the law in this respect; see also Code, s. 
528.

A charge of an attempt to steal from a person unknown, 
the property of such person, without giving the name of 
the person against whom the offence is committed, or any 
description of the property, is good. R. v. Taylor, 5 Can.
C. C. 89 ; see ante, p. 236.

BAILEE.
At common law a bailee or person lawfully acquiring 

the possession of property for some specific purpose, could
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not be convicted of larceny in respect of any subsequent 
felonious conversion, if his intention at the time of obtain
ing possession were innocent. See Pease v. McAloon, 3 N. 
B. H. 116. But now under s. 305, b.-s. 3 of the Code, a 
bailee fraudulently converting is guilty of theft. See also 
e. 308.

Prisoner, a travelling watchmaker, received from dif
ferent persons, watches, which he was to repair, and pledged 
the same for a loan of money. There was no evidence that 
the prisoner had made any effort to redeem the watches, and 
he was held guilty of larceny as a bailee. B. v. Wynn, 16 
Cox C. C. 231; see also Jt. v. Berthiaume, 3 M. L. B. 143; 
B. v. Sulis, 7 Q. L. B. 226.

To constitute a bailment, the property must come into 
the possession of the bailee lawfully under a contract, and 
where the property is obtained by fraud, and the prosecutor 
parts with all control over it as well as possession, there is 
no bailment. B. v. Hunt, 8 Cox C. C. 495. As to who is a 
bailee, see B. v. Oxenhajn, 13 Cox C. C. 349; B. v. Aden, 
12 Cox C. C. 512; B. v. Daynes, 12 Cox C. C. 514.

An infant over fourteen years of age fraudulently con
verted to his own use goods which'had been delivered to 
him by the owner, under an agreement for the hire of the 
same, and it was held that he was rightfully convicted of 
larceny as a bailee, though the contract was void by reason 
of the minority. B. v. McDonald, 15 Q. B. D. 323.

The prisoner, not being otherwise in the service of the 
prosecutor, was employed by him merely to take care of a 
horse for a few days, and afterwards to sell it, and having 
sold the horse and appropriated the money to his own use, 
it was held that he was properly convicted of larceny. B. 
v. De Banks, 13 Q. B. D. 29.

The prisoner asked the prosecutor for the loan of a 
shilling. The prosecutor gave the prisoner a sovereign, 
believing it to be a shilling, and the prisoner took the coin 
under the same belief. Sometime afterwards he discovered
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that the coin was a sovereign, and then and there fraudu
lently appropriated it to his own use. The prisoner was con
victed of larceny of the sovereign, and it was held that he was 
not guilty of larceny as a bailee, and a conviction for larccnv 
at common law was sustained. B. v. Ashwell, 16 Q. B. D. 
190. But the old rule that the innocent receipt of a chattel 
coupled with its subsequent fraudulent appropriation does 
not amount to larceny, is not affected by the foregoing case. 
See B. v. Flowers, 16 Q. B. D. 643.

TAKING AND CABBYING AWAY.

At common law there must be an actual or constructive 
taking of the goods, as larceny involves a trespass. Where 
the owner, by mistake, gives the possession of the goods, 
but the defendant knows the mistake and intends from the 
first to steal, this is a sufficient taking. R. v. Middleton, 
L. B. 2 C. C. R. 38. There must also be a carrying away, 
but as the offence lies in the very first act of removing the 
property, the least removing of the thing taken from the 
place where it was before with intent to steal, is a sufficient 
asportation. See R. v. Townley, L. R. 1 C. C. R. 319.

These distinctions are now of little practical importance 
as the gist of the offence is the fraudulent conversion. This, 
however, is essential. See R. v. Farnborough (1895), 2 Q. 
B. 484. See also s. 305 (4).

PROPERTY AND VALUABLE SECURITY.

The expression “ property ” in section 3, v. (ii) is defined 
to be not only such, property as was originally in the pos
session or under the control of any person, but also any 
property into or for which the same has been converted or 
exchanged. Where therefore a prisoner was entrusted with 
certain negotiable paper for the purpose of getting it dis
counted and applying the proceeds for the specific purpose 
of paying certain promissory notes, and the prisoner dis
counted the paper but failed to pay the notes therewith, it 
was held not necessary to charge him with converting the
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proceeds of the paper, but that a charge of converting the 
paper itself was sustainable. R. v. Barnett, 17 0. R. 649.

The cheque of a firm before it is indorsed by the payee 
and while still in the hands of one of the members of the 
firm, is not a valuable security within the terms of the lar
ceny Act. R. v. Ford, 7 Mont. L. R. 413.

So a receipt or discharge for a debt was held not to be 
a valuable security within the meaning of section 5, of the 
H. S. C. c. 173, and obtaining it by violence or threats was 
not a felony. H. v. lioonan, 6 Mont. L. R. 186.

CLAIM OF R^GHT.

Where property is taken by a party under a claim of 
right, if the jury are of opinion that the taking by the pris
oner was an honest assertion of his right, they should find 
him not guilty, but if it is only a colourable pretence to 
obtain possession they should convict. R. v. Wade, 11 Cox 
C. C. ?49. Under s. 305 of the Code the taking or conver
sion must be without colour of right.

TAKING AGAINST WILL.

To constitute larceny there must be an intent to take 
the goods of another against his will, with intent to deprive 
the owner of his property therein. R. v. McGrath, L. R. 1 
C. C. R. 310-11; see also R. v. Prince, lb. 150; R. v. Bailey, 
lb. 147; Code, s. 305(a).

Returning the goods may be evidence to negative the 
intent at the time of taking them, but it is no defence tnat 
the prisoner intended to return them when taken.

LOST GOODS.

A finder of lost goods who converts them, commits 
theft, if at the time when he takes possession of them he 
intends to convert them, 'knowing who the owner is, or hav
ing reasonable grounds to believe that he can be found. Such 
conversion is theft, («) if at the time when the finder takes 
possession of the goods, he has not such knowledge or
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grounds of belief as aforesaid, but acquires them after tak
ing possession of the goods, and before resolving to convert 
them; or (b) if he does not intend to convert the goods at 
the time when he takes possession of them, whether he has 
such knowledge or grounds of belief or not at any time. 
See Code, s. 305, R. v. Matthews, 12 Cox C. C. 489. If the 
circumstances are such as to lead the finder reasonably to 
believe that the owner intended to abandon his property in 
the goods, the finder is not guilty of theft in converting 
them. See R. v. Thurbom, 1 Den. 387; R. v. Clyde, L. R. 
1 C. C. R*. 139; Ii. v. Slavic, 21 C. L. T. Occ. X. 54.

STEALING FROM THE PERSON.
Where thjere is no force or fear, and the property is 

taken suddenly, the offender is guilty of the offence of steal
ing from the person. To constitute this offence, the thing 
taken must be on the person, or under the protection of the 
prosecutor. If, for instance, on retiring at night, the prose
cutor leaves his clothing in another room, rifling the pockets 
would not be stealing from the person. See s. 344 of the 
Code.

Picking (he pockets is stealing from the person. R. v. 
Morgan, 37 C. L. J. 786; 17 C. L. T. Occ. N. 533; 2 O. L. R. 
413, 5 Can. C. C. 63.

ROBBERY.
Robbery is theft accompanied with violence or threats 

of violence to any person or property used to extort the pro
perty stolen, or to prevent or overcome resistance to its 
being stolen. Code, s. 397.

As in other cases of theft, there must be an intent to 
deprive the owner or any person having any special property 
or interest therein, temporarily or absolutely, of such thing, 
or of such property or interest. See Code, s. 305 (a).

Where a creditor violently assaulted his debtor, and so 
forced him to give a cheque in part payment, and then 
again assaulted the debtor in order to force him to give 
money in payment of the debt, it was held that there waa
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no robbery, the creditor believing that he had a right to his 
debt. R. v. Hammings, 4 F. & F. 50.

Robbery is in fact larceny, aggravated by circumstances 
of force, violence or putting in fear, and a party charged 
with robbery may be convicted of larceny, as the latter crime 
includes the former. R. v. McGrath, L. R. 1 C. C. R. 210, 
211. . ,

No sudden taking or snatching of property unawares 
from a person is sufficient to constitute robbery, unless some 
injury be done to the person, or there be a previous struggle 
for the possession of the property, çr some force be used to 
obtain it, and the fear must precede the taking.

In robbery there must be a complete removal of the 
thing from the person of the party robbed—both a taking 
and a carrying away. An assault with intent to rob is dis
tinguished from robbery in this, that in the former, there is 
no taking or carrying away, the purpose not being effected. 
A person, charged with an assault with intent to rob, cannot 
be convicted of a common assault. R. v. Woodhall, 12 Cox 
C. C. 240.

WHAT IS LARCENY.
A gypsy, obtaining money and goods under pretence of 

practising witchcraft, and without any intention to return 
them, was held properly indicted for larceny. R. v. Bunce, 
1 F. & F. 523 ; see Code, s. 396.

A person who induces a servant of the post office *o 
intercept and hand over a letter which is in course of trans
mission by the post is guilty of larceny, and can be convicted 
on an indictment charging him with larceny of the letter. 
R. v. James, 24 Q. B. D. 439.

Against the wall of a public passage was fixed what is 
known as an “automatic box,” the property of the company. 
In such box was a slit of sufficient size to admit a penny 
piece, and in the centre of one of the slides was a projecting 
button or knob. The box was so constructed that upon a 
penny piece being dropped into the slit, and the knob being
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pushed in, a cigarette would be ejected from the box on to 
a ledge which projected from it. Upon the box were the 
following inscriptions: “Only pennies, not half-pennies,’’ 
“ To obtain an Egyptian Beauties’ Cigarette, place a penny 
in the box and push the knob as far as it will go.” The 
prisoner dropped into the slit in the box a brass disc, about 
the size and shape of a penny, and thereby obtained a cigar
ette. This was held to be larceny, the cigarette having been 
obtained by fraud. R. v. Hands, 16 Cox C. C. 188.

Two prisoners, by a series of tricks, fraudulently in
duced a barmaid to pay over money of her master’s to them 
without having received from them in return the proper 
change. The barmaid had no authority to pay over money 
without receiving the proper change and had no intention 
of, or knowledge that she was so doing, and this was held to 
be larceny. R. v. Hollis, 12 Q. B. D. 25.

CLERK OR SERVANT.
Where a servant is entrusted with his master’s property 

with a general or absolute authority to act for his master in 
his business, and is induced by fraud to part with hii 
master’s property, the person who is guilty of the fraud 
and so obtains the property, might now be convicted either 
of obtaining it by false pretences or of larceny. Formerly 
where a servant had no such general or absolute authority 
from his master, but was merely entrusted with the posses
sion of his goods for a special or limited purpose, and was 
tricked out of that possession by fraud, the person guilty of 
the fraud and so obtaining the property was guilty of 
larceny, because the servant had no authority to part with 
the property in the goods except to fulfil the special purpose 
for which they were entrusted to him. R. v. Prince, L. R. 
1 C. C. R. 150.

According to the common law, and as illustrative of the 
distinction between larceny and embezzlement, if a servant 
received money on account of his master, and put it in his 
pocket before it reached his master’s custody (as if a clerk 
in a shop on receiving money from a customer, put it into
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hia pocket before putting it into the till), he could not be 
convicted of larceny, for the money was never in the master» 
possession, but if the servant placed it in the till, his after
wards taking it out of the till, with a felonious intent, would 
be larceny, and it is still larceny. R. v. Hennessy, 35 U. C. 
R. 603. Now, however, s. 305 of the Code removes even this 
distinction, for converting without colour of right is the 
same as taking.

Under s. 319, see 57 & 58 V. c. 57, it is not necessary 
that the servant should receive the money by virtue of his 
employment.

There can be no offence under s. 319 of the Code, unless 
the person who converts stands, to the owner of the pro
perty converted in the relation of a clerk or servant or per
son employed in the capacity of a clerk or servant. But a 
director of a company employed as a clerk or servant may 
be convicted as such. R. v. Stuart (1894), 1 Q. B. 310.

It is a question for a jury whether a person accused of 
embezzlement is a clerk or servant or not. R. v. Arman, 7 
Cox C. C. 45. See R. v. Negus, L. R. 2 C. C. R. 34. A 
clerk or rervant is a person bound either by an express con- 
tract of service, or by conduct implying such a contract 
to obey the orders and submit to the control of his master 
in the transaction of the business which it is his duty as such 
clerk or servant to transact. Ib.; R. v. Tite, L. & C. 33; 
]$. v. Foulkes, L. R. 2 C. C. R. 152.

A man mav be a clerk or servant although he was ap
pointed or elected to the employment in respect of which he 
is a clerk or servant by some other person than the master 
vh >se orders he is bound to obey. Macdonald’s case, L. & 
C. 85.

Although he is paid for. his services by a commission or 
a share in the profits of the business. R. v. Carr, R. & R. 198.

Although he is a member of any co-partnership, or is 
one of two or more beneficial owners of the property em
bezzled. Code, s. 311.
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Although he is the clerk or servant of more masters 
than one. ti. V. Spencer, R. & R. 299.

Although he acts as clerk or servant only occasionally, 
or only on the particular occasion on which the offence is 
committed. H. v. Hughes, Moo. C. C. 370.

But an agent or other person who undertakes to trans
act business for another without undertaking to obey his 
orders is not necessarily a servant, because he receives a 
salary, or because he has undertaken not to accept employ
ment of a similar kind from any one else, or because he is 
under a duty, stntutory or otherwise, to account for money, 
or other property received by him. R. v. Callahan, 8 C. & 
P. 154; see as to traveller paid by commission, R. v. Rich
mond, 12 Cox C. C. 495; and further on the point as to who 
is a clerk or servant, see R. v. Hall, 13 Cox C. C. 49; R. v. 
Foulkes, 13 Cox C. C. 63. Stephens’ Dig., 5th ed. 271.

EMBEZZLEMENT.
The offence of embezzlement cannot be committed by 

the appropriation of property which does not belong to the 
master of the alleged offender, although such property may 
have been obtained by such alleged offender by the impro
per use of the property entrusted to him by his master; but 
property which does belong to the master of the offender 
may be embezzled, although the offender received it in an 
irregular way. R. v. Cullum, L. R. 2 C. C. R. 28; R. v. 
Glover, L. & C. 466. The prosecutor must have a right 
either to the ownership or the possession of the property, 
s. 319 (a). R. v. Tessier, 5 Can. C. C. 73; and the receipt 
under 319 (<■)' must be by virtue of the employment. Ib.

The inference that a prisoner has fraudulently converted 
property to his own use may be drawn from the fact that he 
has not paid the money or delivered the property in due 
course to the owner, or from the fact that he has not ac
counted for the money or other property which he has re
ceived, or from the fact that he has falsely accounted for it. 
or from the fact that he has absconded, or from the fact 
that upon the examination of his accounts there appears to
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be a general deficiency unaccounted for; but none of these 
facts constitutes in itself the offence of fraudulently con
verting nor is the fact that the alleged offender rendered a 
correct account of the money or other property entrusted 
to him inconsistent with his having fraudulently converted 
it. On the trial of a secretary-treasurer of a municipal cor
poration for embezzlement, evidence of a general deficiency 
having been given, accompanied by evidence of unlawful 
appropriation by the prisoner of moneys received by him 
by virtue of his employment, the court held a conviction 
proper, though it was not proved that a particular sum 
coming from a particular person on a particular occasion 
was embezzled by the prisoner. K. v. Slack, 7 Mont. L. R. 
408. But evidence of a general deficiency in the books 
of a clerk in a bank will not alone support an indictment 
for larceny. There must be some proof of a taking, that is, 
that certain money went into the hands of and was taken 
by the prisoner. R. v. Glass, 7 Mont. L. R. 405.

TRIAL AND PUNISHMENT.
Under s. 626, s.-s. 4 of the Code, unless there be special 

reasons, no order shall be made preventing the trial at the 
same time of any number of distinct charges of theft not 
exceeding three, alleged to have been committed within six 
months from the first to the last of such offences, whether 
against the same person or not.

Where the value of the property stolen does not exceed 
ten dollars, a person charged with theft may be tried under 
the provisions of that part of the Code relating to the sum
mary trial of indictable offences, Code, s. 783. An attempt 
to commit theft is also triable in the same manner. See ante, 
pp. 149, 160. As to the punishment, see s. 787 ; see also s. 
810, as to the trial of persons committing theft whose age 
does not exseed sixteen years. As to the evidence on charges 
of stealing ores or timber, see ss. 707 and 708.

BRINGING STOLEN PROPERTY INTO CANADA.
Every one is guilty of an indictable offence and liable 

to seven years’ imprisonment who, having obtained elsewhere
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than in Canada any property by any act which if done in 
Canada would have amounted to theft, brings such property 
into or has the same in Canada. It. S. C. c. 164, s. 88. 
Code, s. 355.

The prisoner being the agent of the American Express 
Company in the State of Illinois, received a sum of money 
which had been collected by them for a customer, and put 
it into their safe, but made no entry in their books of its 
receipt, as it was his duty to do, and afterwards absconded 
with it into Canada, where he was arrested. The prisoner 
was held guilty of larceny, though there was nothing to 
show that the act of the prisoner was by the law of the State 
of Illinois, larceny, and it seems that proof of this descrip
tion is not required. R. v. Hennessy, 35 U. C. R. 603.

It is sufficient under this section to show that the pro
perty was taken in such manner as would make it a crime 
by the laws of Canada, and it is not necessary to show 
the exact state of the foreign law, or the criminal nature of 
the prisoner’s acts out of Canada. R. v. Jewell, 6 M. L. R. 
460.

As to laying the property in an indictment for theft, 
see ss. 623, 624 and 625 of the Code.

LIBEL.

A defamatory libel is matter published without legal 
justification or excuse, likely to injure the reputation of any 
person by exposing him to hatred, contempt or ridicule, or 
designed to insult the person of or concerning whom it is 
published.

Such matter may be expressed either in words legibly 
marked upon any substance whatever, or by any object sig
nifying such matter otherwise than by words, and may be 
expressed either directly or by insinuation or irony. Code, 
s. 285. 63 & 64 V. 0. 46.

Publishing a libel is exhibiting it in public, or causing 
it to be read or seen, or showing or delivering it, or causing 
it to be shown or delivered, with a view to its being read or
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seen by the person defamed, or by any other person. Code, 
s. 286.

This offence must be tried in the province where the 
accused resides. Code, s. 640 (2). As to pleas of justifica
tion see Code, s. 634, 56 V. c. 32.

All words spoken of another, which impute to him the 
commission of a crime punishable by law, are indictable ; so 
all words spoken of another, which have the effect of exclud
ing him from society, for example, to say he has the leprosy; 
so writing or publishing anything which renders another 
ridiculous or contemptible, is indictable, except it be within 
the fair limits of literary criticisih. So words used of a man 
which impair or hurt his trade, or livelihood, as to call a 
physician a quack, are indictable. To make a writing a 
libel it must be published, though by publication is not 
necessarily meant in a newspaper, for communications to a 
single person in a private letter or reading a libel to others 
is a publication. No words spoken, however scurrilous, even 
though spoken personally to an individual, arc the subject of 
an indictment, unless they directly tend to a breach of the 
peace; for example, by inciting to a challenge. We must 
here except words seditious, blasphemous, grossly immoral, 
or uttered to a magistrate while in the execution of his 
duty.

The publication of any obscene writing is unlawful and 
indictable, and it is no defence that the object of the party 
was laudable, for, in case of libel, the law presumes that 
the party intended what the libel was calculated to effect. 
B. v. Hicklin, L. R. 3 Q. B. 360. See Code, s. 179.

Proceedings before magistrates, under s. 839 of the 
Code, arc strictly of a judicial naturp, and the place where 
such proceedings are held is an open court. The defendant, 
as well as the prosecutor, has the right to the assistance of 
an attorney and counsel, and to call what witnesses he 
pleases, and both parties having been heard, the trial and 
judgment may be lawfully made the subject of a printed 
report, if that report is impartial and correct. Lewis v.
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Levy, E. B. & E. 537; see also Usill v. Hales, 3 C. P. D. 
319. The same rule would apply to investigations by magis
trates in the case of indictable offences, so long as the magis
trate continues to sit in open court, but if he chooses to 
carry on the proceedings in private, as he may do under 
8. 586 of the Code, or in the case of minors, see Code, s. 
550, ante, pp. 104, 172, then the publication of the proceed
ings would be unlawful. The publication without malice 
of a fair and accurate report of an ex parte application for 
the issue of a summons for perjury, is privileged. Kimber 
v. Press Assn. Ltd. (1893), 1 Q. B. 65.

A justice of the peace may issue his warrant to arrest 
a party charged with libel. Butt v. Conant, 1 B. & B. 
548, 21 11. II. Uti. The H. S. C. c. 163, is the Act respecting 
Libel. Only ss. 6 and 7 are now in force. See Code, s. 
981, schedule 2. Where a magistrate has authority to hear 
he may be ordered to do so: R. v. Carden, 5 Q. B. D. 1. The 
magistrate cannot enquire into the truth of the charge, but 
only whether it is libellous and published by the defendant, 
lb. If the offence is publishing, knowing it to be false, it is 
otherwise. See s. 301 of the Code.

LIQUOR.
In the North-West Territories intoxicating liquor is 

not allowed to be manufactured, sold or bartered, except 
by special permission of the Governor in Council. R. S. C. 
c. 50, s. 92. The same law prevails in the District of Kee- 
watin. R. S. C. c. 53, s. 35.

Section 91 of “The Liquor License Act, 1883,” now 
repealed, applied only to localities in which “ The Canada 
Temperance Act” was not in force. R. v. Klemp, 10 0. R. 
143. See ex p. Coleman, 23 N. B. R. 574.

The Canadian Pacific Railway was being constructed 
fifty miles north of the mouth of the Michipicoten River 
where there was a post of the Hudson Bay Company and 
a small collection of stores and houses known by the name 
of the village of Michipicoten River. A contractor for the
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railway had his headquarters at this point and had con
structed a supply road to the works. The work had not 
been proclaimed under e. 1, s.-s. 2 of the R. S. 0. c. 39. 
The court held that Michipicoten River was a “village” 
within the section, and therefore the Act which regulated 
the sale of intoxicating liquors near public works did not 
apply, and all proceedings purporting to be taken under 
the Act were therefore invalid. Bond v. Conmee, 16 A. R. 
398; Cassels Dig. (1893), p. 611.

Section 118 of the Code prohibits the sale of liquors 
near public works, see also R. S. C. c. 151, ss. 13-19. The 
R. S. 0. c. 245, as amended by the 61 V. c. 30, and 62 V. 
c. 31, now govern the sale of intoxicating liquor in Ontario.

The legislature in passing the Act had power to impose 
hard labour in addition to imprisonment. R. v. Hodge, 
7 A. R. 246; Hodge v. R., 9 App. Cas. 117; Suite v. Cor
poration Three Rivers, 11 S. C. R. 25, and the Act is con
stitutional, lb. R. v. llalliday, 21 A. R. 42; Sauer v. Walker, 
2 B. C. R. 93. As to the Manitoba Act, see Re Liquor 
Act, 13 M. L. R. 239. This has been recently held intra 
rires by the Privy Council.

An Act providing in effect that in shops in respect to 
which licenses are granted to sell liquor, no blind, screen, 
counter, box, or other obstruction of any kind shall be 
permitted in the,shop, or in connection with the window, 
so as to conceal any part of the interior of the shop from 
the view of the person in the street, is intra vires the Pro
vincial Legislature. It regulates the method of carrying 
on the business, but is not prohibitory. R. v. Power, 28 
N. S.;R. 373; R. v. Ronan, 23 N. S. R. 421, considered.

LICENSE COMMISSIONERS.

Under ss. 3, 4 and 5 of the R. S. 0. c. 245 the Board 
of License Commissioners has power to pass certain resolu
tions. Acting in the assumed exercise of this power, the 
Board of License Commissioners for Toronto passed resolu
tions to the effect that no licensed victualler should sell
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ally intoxicating liquor to any child apparently under the 
age of fourteen year*, and should not suffer any billiard 
table to he used in Ilia tavern during the time prohibited by 
the Act or by the resolution for the sale of liquor therein, 
and a penalty of $20, to be levied by distress, was imposed 
on any person infringing the resolutions. It was held that 
tile legislature had power to delegate its authority and en
able the License Commissioners to enact regulations of 
the above character. If. v. Hodge, ? A. H. 246; Hodge v. R.,
9 App. Cas. 117.

On an information charging that the defendant, in his 
premises, being a place where liquor might be sold, unlaw
fully did have his bar-room open after 10 o’clock in the 
evening contrary to the rules and regulations for license 
holders, passed by the license commissioners, etc. The de
fendant signed an admission stating that the information 
having been read over to him he desired to plead guilty 
to the charge. This was the only evidence before the 
court, and on it the defendant was convicted. It did not 
appear that the municipality had passed any by-law on the 
subject. It was held, on the authority of It. v. Brown, 24 
Q. 11. D. 357, that the admission did not prevent the defen
dant from objecting to the power of the license commis
sioners to pass such rules and regulations, but that they 
had the power to do so, and the objection was overruled. 
It. v. Farrell, 23 O. B. 422, following McGill v. License 
Commissioners, Brantford, 21 0. H. 665.

PLAYING BILLIARDS.
Playing billiards for money is gaming when the bil

liard table is connected with a licensed .house. Dyson v. 
Mason, 22 Q. B. D. 351. And if done with the knowledge or 
connivance of the licensed person, he will be liable. Red- 
gate v. Haynes, 1 Q. B. D. 89; see also Bond v. Evans, 
21 Q. B. D. 249; see also s. 76 of the R. S. 0. c. 245.

LICENSED PREMISES.
A license to sell liquor only extends to permit a sale on 

the premises licensed, and not to other premises forming
O.M.M. 39
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no part of the licensed premises, though owned by the 
same person. The defendant was licensed to sell “in and 
upon the premises known as the ‘ Palmer House.’ * The 
“Palmer House” stood upon the front part of a deep lot 
owned bv the defendant, the rear part of which had been 
for many years enclosed and used as a fair ground. Pacing 
the ground anil opening therein was a booth, the back of 
which formed part of a fence, which separated the fair 
ground from the yard in the rear of the hotel. The dis
tance between the nearest outbuilding of the hotel and the 
booth was fifty yards, and it did not appear.that the booth 
was used at all in connection with the hotel. A convic
tion for selling liquor without * license in the booth was 
held proper, for it was no part of the licensed premises. H. 
v. Palmer, 46 U. C. B. 262.

NO SALE WITHOUT LICENSE.
Under ,s. 49 of the Act, no person shall sell by whole

sale or retail any spirituous, fermented or other manufac
tured liquors, without having first obtained a license under 
the Act, authorizing him so to do; but this section shall 
not apply to sales under legal process, or for distress, or 
sales by assignees in insolvency.

LIQUOR MUST BE INTOXICATING.
Upon a charge of selling liquor without a license, there 

must be evidence that the liquor was intoxicating. R. v. 
Grannis, 5 M. L. R. 153; R. v. Bennett, 1 O. R. 445. Or 
of the kind the sale of which is prohibited. Re Kwong Wo, 
2 B. C. R. 336.

Blue ribbon beer containing 2 to 3 per cent, alcohol, 
which, if freely drunk, will produce incipient stages of in
toxication, is "intoxicating.” R. v. Wotten, 34 C. L. J. 
746. So is diluted lager beer having an average strength 
of 2.05 per cent, alcohol. R. v. McLean, 3 Can. C. C. 323.

It is not necessary to show that the defendant knew 
the liquor he was selling was intoxicating. R. v. O’Kell, 
1 Terr. L. R. 79.
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It is a question of fact whether the liquor sold is in
toxicating, and a mild beverage which would not cause per
ceptible intoxication to some persons, may be held to be 
intoxicating, if it exhilarates the parties who drink it, though 
it might not be sufliciently strong to affect habitual users. 
It. v. Macdonald, 34 N. S. R. 35.

When liquor is allowed to be sold with “ meals ” this 
means food ordinarily eaten to satisfy the requirements of 
hunger. Crackers and cheese, for which no extra charge is 
made, w ould not be a meal. It. v. Sauer, 3 B ,C. R. 308.

CONVICTION.

Where selling by wholesale was legal, a conviction not 
specifying whether the sale was by wholesale or retail was 
held illegal. It seems that the day of sale need not be 
named in the conviction where the time need not be stated 
in the information, summons or warrant. R. v. King, 35 
N. S. R. 488.

Proof of several illegal sales on the same day does 
not invalidate a conviction, although such conviction does 
not specify which sale it is for. R. v. Nurse, 3 Can. C. C. 
57; see R. v. Hazcn, 30 A. R. 633.

It would seem that the conviction for selling without 
license should negative a sale under legal process. See 
ante, pp. 344-6. R. v. Mackenzie, 6 O. R. 165.

If the prosecution is for selling without license, the 
conviction should allege the sale to be without license. See 
Ex p. Woodhouse, 3 L. C. R. 94; see schedule F, No. 3, also 
s. 103; sec, however, McCully v. McKay, 4 N. S. R. 83.

Section 35 of the (Ont.) 33 V. c. 33, applied where 
there was no license; s. 36 when there was a license to sell 
not less than a quart, but the party was without the license 
therefor, that is, to sell the smaller quantity. R. v. Firmin, 
33 U. C. B. 533

As to the penalty for selling without license, see s. 73.
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KEEPING LIQUOB FOR SALE.
The 50th section prohibits keeping liquor for sale. Un

der this section the evidence should show that the liquor 
was kept in such a place as is specified therein.

Where an Act made it an offence to keep liquor for sale 
in any house, or other place whatsoever, it was held suffi
cient to allege that the offence was committed at a certain 
town, without specifying the house or building. R. v. Coul
ter, 4 M. L. R. 309. Probably in view of the forms in the 
schedule of this Act, the foregoing decision is correct, but 
it is submitted there must be prod at the hearing that 
the liquor is kept in a house, bhilding 'tc.

To keep liquor for the purpose of selling, or for the 
purpose of trading, or for the purpose of bartering, is only 
one offence of keeping for an unlawful purpose. R. v. 
Coulter, supra. As to the evidence necessary to prove that 
the liquors are kept for sale, see s. 108.

When there are two cases of keeping liquor for sale 
the defendant may prove the first in answer to the second. 
Ex p. Atkinson, 35 C. L. J. 4(13.

Two defendants cannot be jointly convicted under the 
50th section, and an award of one penalty, jointly, against 
them, is erroneous. The offence docs not arise from the 
joint act of the defendants, but from the personal and 
particular omission of each defendant to procure a license, 
and it is several in its nature. When such defendants arc 
jointly charged in an information, it is a violation of the 
provisions of s. 845 (3) of the Code, which requires every 
complaint to be for one matter only. R. v. Snider, 23 C. P. 
330; see ante pp. 190, 192, 193.

Such a conviction of two defendants was therefore 
quashed on certiorari. R. v. Sutton, 14 C. L. J. N. S. 17.

EXCEPTIONS IN ENACTING CLAUSE.

A conviction for selling liquor without license, which 
did not state that the liquor was not supplied upon a re
quisition for medicinal purposes, was held bad under the
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(Ont.) 32 V. c. 32, a. 23. It. v. White, 21 C. P. 354. See also 
ex p. Clifford, 8 N. B. R. 1(1; Mills & Brown, 9 U. C. L. 
J. 246.

In the case of K. v. White, supra, the exception was 
contained in the enacting clause of the statute, anil it is not 
to be inferred from this decision that a conviction under 
this or the 49th section should negative the exceptions con
tained in ss. 51 and 52, these exceptions being in different 
subsequent sections. See R. v. Breen, 36 U. C. R. 81. Ante, 
pp. 211, 244-246.

BREWERS.

Section 51, as to brewers, distillers, etc., was repealed 
by the 62 V. c. 31, and other provisions substituted therefor; 
sec also 63 V. c. 42, as to sale by wholesale. See R. v. Guit" 
tard, 30 O. R. 283.

CHEMISTS AND DRUGGISTS.

Section 52, as amended by 61 V. c. 30, s. 6, regulates 
sales by chemists and druggists for medicinal purposes.

The non-entrv in a book of the lawful sale of liquor by 
a druggist pursuant to this section constitutes an absolute 
contravention of the Act. R. v. Elborne, 19 A. R. 439, 
reversing same case, 21 O. R. 504. Every such sale is now a 
contravention of the provisions contained in ss. 49 & 50 of 
the Act, s.-s. 2. Ib.

It is an offence under this section for a chemist or drug
gist to allow liquor sold by him or in his possession to be 
consumed on the premises; and it is not essential that he 
shoidd be registered. A conviction in the above form docs 
not charge an alternative offence, because the gist of the 
offence is allowing the liquor to be consumed on the prem
ises. R. v. McCoy, 23 0. R. 442 ; see s.-s. 7 of s. 52, also ss. 
62 and 72.

A conviction of defendant, who was a registered drug
gist, for selling spirituous and intoxicating liquors by retail, 
to wit, one bottle of brandy to one 0. S., at and for the
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price of $1.25, without having a license so to do as by law 
required, the said spirituous and intoxicating liquor being 
so sold for other than strictly medicinal purposes only, 
was held valid, for the defendant was not, as a druggist, 
authorized to sell without a license, and it was unnecessary 
for the prosecutor to show that he was not licensed, or to 
negative any exemptions or exceptions. R. v. Denham, 35 
U. C. R. 503; see the form, schedule F, No. 12; also s. 114.

Verbal evidence by a defendant that he is a licensed 
druggist is not sufficient. A copy of the register must be 
produced. R. v. Herrell, 12 M. L. R. 522.

SALES IN SHOPS.
Section 62 also prevents persons having a shop license 

from permitting any liquor sold by them being consumed 
on the premises. Such persons cannot sell in quantities 
less than three half pints at any one time to any one person. 
See s. 2, 8.-8. 3. R. v. Faulkner, 26 U. C. R. 529.

A grocer licensed to sell liquor at certain premises only, 
is not guilty of illegal selling because he obtains orders 
from customers elsewhere, if he puts up the liquors at and 
forwards them from the licensed premises. R. v. Hazell, 
2 Can. C. C. 516; see Pletts v. Beattie (1896), 1 (). B. 519; 
Pletts v. Campbell (1895), 2 Q. B. 229; Stephenson v. Rogers, 
80 L. T. 193.

CLUBS.
The R. S. 0. c. 245, s. 53, prevents sale by certain clubs. 

The meaning of this section is that where in a club or society 
incorporated under “ The Benevolent, Provident and other 
Societies Act,” R. S. 0. c. 211, liquor is sold or supplied to 
members, but such sale or supplying is not the special 
or main object of the club, but is merely an incident result
ing from its principal object, there is no violation of “ The 
License Act,” but it is otherwisè if the sale or supplying 
the liquor is the main object of the incorporation. The ques
tion, however, is for the decision of the magistrate on the 
evidence, and there being evidence in this ease, which was
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that of a club purporting to be a gun club, to support the 
finding of the magistrate that the sale of liquor was the 
special or main object of the club with the intent to evade 
“The Liquor License Act,” the court refused to interfere 
with the finding. R. v. Austin, 17 0. R. 743.

Sale to members where the proprietor gets the profits 
is within the licensing Act. See National S. C. Ltd. v. 
Cope, 19 Cox C. C. 485; Bower v. Percy, s. Club (1893), 2
Q. B. 154.

Proof of consumption by the members of an unlicensed 
club will convict of illegal sale the president or other officer 
or agent keeping liquor on the premises. R. v. Lightbume, 
4 Can. C. C. 358; 21 C. L. T. Occ. N. 241; 37 C. L. J. 278; 
see as to penalty, s. 86.

The steward of a club incorporated under the R. S. 0. 
c. 191, though having no license, supplied at his own dis
cretion intoxicating liquors to members and others in ex
change for tickets purchasable by members from the club 
secretary, in a part of the building of which the club were 
lessees. The liquors belonged to the club, which, by its 
charter, was expressly forbidden to traffic in, sell or dispose 
of such liquors, or allow others to do so in the club build
ing; and it was held that the steward was rightly con
victed of keeping or having liquor for sale without license.
R. v. Hughes, 29 0. R. 179; Graff v. Evans (1881), 8 Q. B. 
D. 373, distinguished.

The question seems always open as to whether it is a 
1 ona fide club. See Lyman v. O’Reilly (1898), 2 Q. B. Ir. 48.

If a mere device to evade the law, there will be no pro
tection. Ex p. Coulson, 33 N. B. R. 341.

SELLING DURING PROHIBITED HOURS.

Section 54 of the Act prohibits selling on Sunday and 
during certain specified hours. As to the evidence neces
sary in prosecutions under this section, see s. 110. As to 
the punishment, see s. 73.
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Where a defendant is charged with selling liquor dur
ing prohibited hours, there must be proof of the license to 
justify a conviction. R. v. Williams, 3 W. L. T. 136; 8 M. 
L. R. 343; R. v. Herrell, 13 M. L. R. 533.

A licensed hotel kee|>cr is liable under this section if 
he treat his friends or give them liquor without payment, 
or any request by them for the same. R. v. Walsh, 39 0. 
R. 36.

To keep open for the purpose of sale during prohibited 
hours, there must be means of access to customers to the 
interior of the premises from the outside. If the outer 
doors are closed at the closing hour, the offence is not 
proved by evidence that customers who were on the premises 
before closing time remained there, and were supplied with 
liquor afterwards, although such evidence might justify a 
conviction for selling during prohibited hours. Jeffrey v. 
Weaver (1899), 2 Q. B. 449; 68 L. J. Q. B. 817; 19 Cox C. 
C. 386.

A conviction under this section should show that the 
sale was not made on a requisition for medicinal purposes. 
See R. v. White, 21 C. p. 354. See the form of conviction 
in the schedule to the Act.

The 54th section applies when the defendant has a 
license but sells during the prohibited hours. It is only the 
holder of a license who can be prosecuted under this sec
tion for selling on prohibited days. R. v. Duquette, 9 P. R. 
29; R. v. French, 34 U. C. R. 403.

A conviction under this section must show that the 
place in which the liquor was sold was one in which “ in
toxicating liquors are authorized to be sold by wholesale or 
retail;’’ in other words, it must show that the defendant 
had a license. R. v. Rodwell, 5 O. R. 186. See schedule F, 
No. 5, also schedule I; R. v. Henderson, 3 Can. C. C. 364; 
It. v. Williams, 8 M. L. R. 343.

If there is evidence of a license the conviction might 
be amended. See R. v. Henderson, supra.
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In proof of defendant being a licensed hotel-keeper 
under the Act, a witness in giving evidence stated defend
ant to be such, and although the defendant was present and 
represented by counsel, he allowed the statement to pass 
unchallenged. The evidence was held sufficient, as the wit
ness might have obtained his information from the defend
ant If the witness had been cross-examined and had de
clared that hjs knowledge of the facte had been obtained 
from an inspection of the license or from some similar 
source, the evidence would have been insufficient. R. v. 
Flynn, 20 O. R. 638.

Where the charge is made against a licensee for some 
breach of the statute, it must be shown on the part of the pro
secution that he was a licensee, and the production of the 
license after sentence, for the purpose of living indorsed as 
required by the statute, is not sufficient. R. v. Grannis, 5 M. 
L. R. 153. But the onus of proving that a licensed person 
holds a proper license rests with him. 11. v. Johnston, 16 
Cox C. C. 881; R. V. Herrell, 18 M. L. It. 523; see s. 114. 
But the proof that such person allowed prostitutes to re
main on his premises longer than necessary to obtain re
freshment is upon the informant. Miller v. Dudley. 46 W. 
R. 606.

And where it is an offence for licensed persons to per
mit gambling, there must be proof that the person is licensed. 
R. v. Fleming, 15 C. L. T. Occ. X. 244.

SALE TO LODOER.
A defendant was convicted of an unlawful sale of li

quor during prohibited hours, and it was held that as. 54 and 
59 do not authorize the sale of liquor to a lodger in the 
licensee's house during prohibited hours. The most that can 
la; said is that the sale to the lodger does not thereby make 
him an offender. R. v. Southwick, 21 0. R. 670.

RECEIVING MONEY FOR LICENSE.
Section 68 of the Act renders it unlawful for the license 

commissioners, or any inspector, either directly or indirectly.
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to receive or take any money for any certificate, license or 
report, other than the sum to be paid therefor as the duty 
under the Act.

Prior to this Act, when licenses were granted by the 
council, it was held that a reeve of a municipality was not 
liable to conviction for signing a certificate for a license, 
and delivering the same to the clerk, with instructions 
not to hand it over to the applicant until the inspector had 
reported in favour of the applicant. R. v. Paton, 35 U. C. 
R. 442.

PENALTY FOR SELLING WITHOUT LICENSE.
The 72nd section of the Apt prescribes the penalties for 

selling liquor without license as well for the first as for the 
second offence.

The defendant purchased for $25 from a duly licensed 
hotel-keeper the day’s receipts of the bar, and at the close 
of the day had paid over to him such receipts. It was held 
that a conviction against defendant for selling liquor with
out a license could not he maintained, and the conviction was 
quashed. R. v. Westlake, 21 O. R. 619.

The license Act in New Brunswick provides that in 
cities all applications for licenses shall be considered by the 
mayor at a meeting to be held “ not later ” than the first 
April in each year. It was held no defence to a charge for 
selling liquor without license that the meeting to consider 
the application for licenses had not been held till after the 
1st April, and that not being held on the day stated the 
license could not be legally refused, fix p. Driscoll, 27 N. 
B. R. 216.

A conviction for selling liquor without license under s. 
72 imposed a fine of $50 and costs, and in default of pay
ment, forthwith directed imprisonment without any prior 
distress. This was a first conviction, and the court held 
there was no power to direct distress, and that the punish
ment provided was proper. R. v. Clarke, 19 0. R. 601.

Under the former Act, where a fine was imposed, there 
was no power to award imprisonment at hard labour, but
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only without hard labour. R. v. Rodwell, 6 O. R. 186. A 
magistrate has no power to award hard labour in default of 
payment of a fine imposed for a first offence, but the court 
will amend. Ex p. Nugent, 33 N. B. R. 22.

It is not a valid objection to a conviction under s. 72 
of the Act that it does not state that the imprisonment was 
for the term specified, unless the costs and charges of con
veying to jail were sooner paid. R. v. Clarke, 20 0. R. 642. 
See s. 869 of the Code»

A conviction for selling liquor without license may 
award imprisonment for thirty days in default of sufficient 
distress. R. v. Young, 7 0. R. 88.

Section 89 provides that where the justices are author
ized to adjudge that a penalty in money or a penalty in 
money and costs he paid by the defendant, and that in de
fault of payment thereof the defendant be imprisoned for 
any period with or without hard labour, the justice or jus
tices may, by the conviction, adjudge that the defendant he 
imprisoned unless the sum or sums adjudged to be paid and 
also the costs and charges of the commitment and conveying 
of the defendant to prison are sooner paid. (2) The amount 
of the costs and charges of the commitment and conveying of 
the defendant to prison, shall lie ascertained and stated in 
the warrant of commitment.

Under the power conferred on justices of the peace by 
the R. S. 0. c. 90. s. 4, to order in and by the conviction the 
payment of reasonable costs, a charge of fifty cents for draw
ing up a conviction under the “ Liquor License Act,” is 
authorized. R. v. Excell, 20 0. R. 633.

PERMITTING DRUNKENNESS.
Section 76 of the R. S. 0. c. 245 imposes penalties for 

7>crmitting drunkenness.
The licensed person cannot lie convicted for being drunk 

on his own premises. Warden v. Tye, 46 L. J. M. C. 111. 
And to convict him for permitting drunkenness in others 
there must be some evidence of knowledge that the person 
was drunk on his premises or of connivance or negligence on
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his part. Somerset v. Wade, (1894) 1 Q. B. 574. Proof that 
the drunken person was served with liquor on the premise» 
is not necessary. Hope v. Warburton, (1892-) 2 Q. B. 134. 
Selling more liquor to a drunken person amounts to per
mitting drunkenness, although there may be a conviction for 
selling to such person. Edmunds v. James (1892), 1 Q. B. 
18. There may be a conviction for selling to a drunken per
son, although he was not known to be drunk at the time. 
Cundy v. Lecocq, 13 Q. B. D. 207. See also Commissioner 
P. of M. v. Cartman (1896), 1 Q. B. 655.

OTHER POINTS.

Section 78 as to selling liquor to minors only applies 
to a licensed person or those for whose acta he is responsible. 
It v. Raynor, 15 C. L. T. Occ. N. 403.

Section 80 prohibits sales of liquor to be drunk on pre
mises where the sellers have no license for this purpose. 
The conviction should describe the offence as in the Act, and 
there can be no amendment where there is no evidence show
ing the privity or consent of the seller to the consumption 
on the premises. R. v. Villeneuve, 17 C. L. T. Occ. N. 374.

HARBOURING CONSTABLE ON DUTY.
Knowingly harbouring a constable on duty involves for

feiture of license under s. 82.
An evil intention or knowledge of the wrongfulness of 

the act is often an essential ingredient. Thus a conviction 
for selling liquor to a constable on duty was quashed where 
the seller bona fide believed that he was off duty. Sherras 
v. De Rutzen, 18 Cox C. C. 157.

TRAVELLERS.
It is not illegal to sell to bona fide travellers to be con

sumed on the premises. Mountefield v. Ward, 18 Cox C. C. 
515. But if the travelling is not for business or pleasure, 
but merely for drink, it is not bona fide. Penn v. Alexander, 
(1893), 1 Q. B. 522; 17 Cox C. C. 615. No matter how fa. 
the journey may be. Parker v. Queen (1896), 2 Q B. Ir.
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404. As to falsely representing to be a traveller, see Wil
liams v. Macdonald (1899), 2 Q. B. 308.

A constable, who by order visits saloons on Sundays to 
see whether or not the law with ree]>ect to the sale of liquor 
is being obeyed, is a bona fide traveller within the meaning of 
the Act. R. v. Harris, 2 B. C. K. 177.

COMPOUNDING OFFENCES.
Section 83 provides that if any person guilty of an 

offence under the Act, compounds or compromises, or at
tempts to compound or compromise the offence, he shall, 
on conviction, be imprisoned at hard labour.

This section is within the powers of the Provincial 
Legislature. R. v. Boardman, 30 U. C. B. 553; Keefe V. 
McLennan, 11 N. S. R. 5.

Section 85 of the R. S. 0. c. 245 imposes a penalty for 
tampering with a witness. See R. v. Holland, 14 C. L. T. 
Occ. N. 294 ; also s. 154 of the Code.

PROSECUTIONS.
The 94th section of the Act enables any person to pro

secute under the Act.
A deputy revenue inspector may validly sign a plaint or 

information. Reynolds & Duniford, 7 L. C. J. 228.
Under s. 95, all informations or complaints for the 

prosecution of any offence against any of the provisions of 
this Act, must be laid or made in writing (within thirty days 
after the commission of the offence, or after the cause of 
aotion arose, and not afterwards), before any justice of the 
peace for the county or district in which the offence is 
alleged to have been committed, but may be made without 
any oath or affirmation to the truth thereof, and the same 
may be according to the form of schedule E to this Act 
or to the like effect.

Under this section the information must show that it 
is laid within thirty days after the commission of the 
offence, or after the cause of action arose. See ante, pp. 
181-5.



622 magistrates’ manual.

When an Act required prosecutions to be within ninety 
days after the commission of the offence, and the conviction 
alleged a sale of liquor “within ninety days before the 28th 
August, the date of the information herein to wit between 
tine 2Uth day of May, 1890, and the 28th day of August, 
1890,” the conviction was held good. If. v. Murphy 24 N. 
S, B. 21.

Where ninety days is the limit, the conviction must 
show an offence within ninety days of the laying of the 
information. B. v. Adams, 13 C. L. T. Occ. N. 466.

But the information need not contain an express allega
tion that it is laid within the fhirty days. If it appears on 
the face of the information this will suffice. Beid v. Mc- 
Whinnie, 27 U. C. B. 289.

Where, therefore, the information in the form given in 
schedule E to the Act, shows the day of sale as in that form, 
and also the day of the laying of the information, this will 
be sufficient, without any express allegation that the laying 
of the information is within the thirty days; provided, of 
course, that the fact is so.

The court would no doubt sustain an information which 
followed the form in the schedule. See section 103, B. v. 
Strachan, 20 C...P. 182.

Under the (Ont.) 32 V. c. 32, it was not necessary that 
it should appear on the face of the conviction that the pro
secution was commenced within twenty days of the commis
sion of the offence. This latter point, however, depended 
upon the fact that the section of the Act containing the 
limitation was entirely distinct from the section creating 
the offence and imposing the penalty. The rule in such 
cases is that the limitation arising under a distinct clause 
is matter of defence, and need not appear on the face of the 
oonviction. B. v. Strachan, 20 C. P. 182; Wray v. Toke, 
12 Q. B. 492.

It has been held in the Province of Quebec, that in a 
prosecution for selling liquor without license, the informa
tion need not be under oath. Ex p. Cousine, 7 L. C. J. 
112; see also B. v. McConnell, 6 O. S. 629.
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PLACE OF SALE.

Where the information and the evidence show the sale 
of liquor to be at a certain place which, by a public statute, 
is shown to be within the county for which the magistrate 
is acting, this will be sufficient. B. v. Young, 7 O. B. 88. 
See also B. v. McGregor, 26 0. B. 115, ante, pp. 227-9.

TWO JUSTICES.

Under the 97th section certain prosecutions are to be 
before two justices of the peace, except in rural municipali
ties, where one justice may act. Where the conviction is by 
one justice only, it should show the facts giving him juris
diction, and the form of conviction given in the schedule 
must be altered and adapted to meet the exigencies of the 
case. See B. v. Glance)', 7 P. B. 35.

In Nova Scotia it has been held, where a summons for 
selling liquor contrary to law was issued by two justices of 
the peace, and the cause tried before one of them and a 
justice who had not signed the summons, that the convic
tion must be set aside. Weeks v. Bonham, 11 N. S. B. 377.

The direction in s. 99, as to witnesses signing their 
evidence, is not imperative but directory only. B. v. Excell, 
20 0. B. 633; B. v. Scott, 20 0. B. 646.

By a conviction for unlawfully having a bar-room open 
after 10 o’clock in the evening, contrary to the rules, etc., 
a fine and costs were imposed, and in default of payment dis
tress, and in default of sufficient distress, imprisonment. 
The court held under the 100th section of the Act incorpor
ating section 707 of the Municipal Act, that costs and im
prisonment could properly be imposed. B. v. Farrell, 23 
0. B. 422.

PBEVIOUS CONVICTIONS.
Section 101 of the Act regulates the procedure in eases 

where a previous conviction is charged. The fact of an 
offence is established only by conviction, and a first offence 
means the first conviction, and a second offence would be an
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offence committed thereafter. See McGregor v. Archer, 
11 N. S. B. 362.

Under the ,4th sub-section of s. 101, convictions impos
ing tiie increased penalties for second and third offences 
are bad, unless proceedings have been taken for the first 
offence. K. v. Bodwell, 5 O. R. 186.

F. was convicted on the 5th of February, before W. It., 
a justice of the peace, for that he did on Sunday, the 19th 
of January, sell and receive pay for intoxicating liquor 
at his hotel, and was fined $40 and costs, to be paid forth
with, and in default of distress, to be imprisoned for twenty 
days at hard labour. On the 12th February, F. was con
victed before D. S., and J. L., two justices of the peace, for 
that he did “on Sunday, the 26th January, sell and receive 
pay for intoxicating liquors,” etc., “the same being the 
third offence,” etc., and was fined $100 and costs, and in 
default of distress to be imprisoned for fifty days. A cer
tificate of the first named conviction was before the magis
trates on the second conviction. There was also evidence 
of the sale of liquor by defendant on three Sundays, but the 
information did not allege the previous offence. It was not 
shown whether defendant was licensed. The court held that 
the first conviction was bad, for it did not show whether it 
was for selling liquor without a license, or having a license 
for selling on Sunday, and if for selling without a license 
it was bad, because it awarded imprisonment at hard labour, 
and if for selling on Sunday, then because it was not alleged 
to be a second offence. It was held also, that the second 
conviction was bad, because if, for selling without a license, 
a fine was beyond what the statute warranted, and because 
the information did not charge the two previous offences. 
R. v. French, 34 U. C. R. 403. As to hard labour, see on/e, 
pp. 265-7, 273, 618-9.

In the case of a second offence there can be no imposi
tion of a fine, but the defendant must go to prison under s. 
72. R v. Clarke, 19 O. R. 601.
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A warrant of commitment issued on a conviction for a 
third offence recited the conviction, and the first conviction 
and the fact that on a day mentioned defendant was “ again 
duly convicted, ’ and then directed both fine and imprison
ment and awarded costs, including the costs of conveying to 
jail, and it was held good. It. v. McLean, 25 N. S. K. 449.

It is not necessary that the proof of the prior convic
tion should be by the production of the formal conviction 
or by a certificate thereof. Where on a trial before the 
magistrate who had previously convicted the information 
alleged the prior offence, and all that appeared was the evi
dence of the license inspector who proved that the defendant 
was previously convicted as charged, the court on a motion 
to quash assumed that the magistrate satisfied himself as 
to the, prior conviction, the inspector’s evidence only being 
necessary to prove the identity. B. v. McGarry, 31 O. R. 486.

A certificate showing that a person of the same name 
was previously convicted of selling liquor without license is 
not sufficient. There must be evidence of the identity of 
the accused. He should be asked as to the previous convic
tion and given an opportunity to disprove his identity, and 
the conviction should show that he admitted the previous 
conviction and that the fact of such conviction and the 
identity of the accused ,were both proved. The personal 
knowledge of the magistrate will not be sufficient. The 
certificate of a previous conviction should show an offence of 
the requisite character. R. v. Herrell, 12 M. L. R. 198. But 
see ante, p. 223.

In order to maintain a conviction for a third offence 
under s. 94 of the Quebec License Law, as amended by 50 
V. c. 3, s. 11, (now Art. 926, R. S. Q.), the previous convic
tions need not be under ,the same license, nor during the 
same license year, but may be under a license granted for a 
previous license year. Desnoyers v. Bayin, 43 L. C. J. 225 ; 
R. v. Black, 43 U. C. R. 180.

O.M 40
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i STATEMENT OF OFFENCES.

Section 102 of the Act relates to the statement of 
offences in the information and other proceedings.

It is not necessary in a conviction to mention the 
statute under which the conviction takes place, further than 
it is referred to in the form of conviction given in the 
schedule. See H. v. Strachan, 20 C. P. 182.

Prior to the passing of this Act it was held that the per
son to whom the liquor was sold should be named or de
scribed. R. v. Cavanagh, 27 C. P. 537.

Where no person is mentioned, and a subsequent charge 
is made, evidence outside the oonviction would have to be 
resorted to, to prove the identity of the charge and the de
fendant. Similarity of name would not alone be sufficient, 
and where the name was wholly unknown, it would especially 
be a question of external evidence. R. v. Strachan, 20 C. P. 
182-7.

An information stated that defendant, “ a licensed hotel- 
keeper in the town of Peterborough, did, on Sunday, the 2nd 
July, 1876, at the hotel occupied by him in the said town, 
dispose of intoxicating liquor to a person who had not a 
certificate therefor, etc.,” and the conviction thereunder stated 
that the defendant was convicted “ upon the information and 
complaint of J. Q., the above named complainant, and 
another, before the undersigned,” etc., “ for that the said de
fendant,” etc., in the words of the information. The court 
held that the person to whom the liquor was sold should have 
been named or described, but that such an objection was only 
tenable on motion to quash the information when before the 
magistrate ; that it sufficiently appeared that the hotel was a 
licensed hotel, at which liquor was allowed to be sold; that a 
sale “ at.” the hotel was equivalent to a sale “ therein or on 
the premises thereof,” and that it sufficiently appeared that 
the defendant was “ the proprietor in occupancy, or tenant, 
or agent in occupancy.” It was held also that the words “ and 
another ” could be treated as surplusage, it appearing in fact 
that J. Q. was the only complainant. R. v. Cavanagh, 27 C. 
P. 537.
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CONVICTIONS.
A conviction for having a door not opening on a public 

street was held sufficient. It. v. McDonald, 2<i N. S. It. 402.
A conviction for that one H. “ did keep his bar-room 

open, and allow parties to frequent and remain in the same 
contrary to law,” was held clearly bad as showing no offence. 
So a conviction for that the said H. did sell wine, beer and 
other spirituous or fermented liquors, to wit, “one glass of 
whiskey, contrary to law,” not alleging that the sale was 
without license, was held had for uncertainty, as not showing 
whether the offence was for selling without a license, or dur
ing illegal hours. R v. Hoggard, 30 U. C. R 152.

A conviction under 40 Geo. III. c. 4, for selling liquor 
without license was quashed because the information stated 
that “ the defendant was in the habit of selling spirituous 
liquor without license,” without charging any specific offence, 
and not showing time nor place, nor that the liquors were 
sold by retail, and also because the conviction directed the de
fendant to pay the costs of the prosecution without specifying 
the amount. H. v. Ferguson, 3 O. S. 220. But it was no 
objection, under 29 & 30 V. c. 51, s. 254, that the costs of 
conveying the defendant to jail in the event of imprisonment 
were specified. Beid v. McWhinnie, 27 U. C. B. 289.

In this case it was held sufficient to state the offence in 
the conviction as selling “a certain spirituous liquor called 
whiskey,” though s. 254 of the 29 & 30 V. c. 61, which created 
the offence, mentioned, “ intoxicating liquor of any kind,” 
for intoxicating liquor and spirituous liquor were used in the 
Act as convertible terms, and in the Customs Act of the same 
session, whiskey was recognized as a spirituous liquor. The 
offence alleged was selling a certain quantity, to wit, one 
pint.” This was held sufficient without negativing that it 
was a sale in the original packages, within the exemption in 
s. 252 of the Act, for it would be judicially noticed that a 
pint was less than five gallons or twelve bottles, which the 
packages must at least have contained. 16.

The following conviction for selling spirituous liquors by 
retail contrary to law namely :—“ That A.B., of i ,
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merchant, and shopkeeper, did within the space of six 
calendar months, now last past, in the year aforesaid, at, etc., 
sell and vend a certain quantity of spirituous liquors, in less 
quantity than one quart, to wit, one pint, etc., without license 
for that purpose, previously obtained, contrary to the form 
of the statute, in such case made and provided,” was held 
had in substance, in leaving it doubtful under which of the 
statutes, 40 Geo. 111. c. 4; 6 Wm. IV. c. 2; 6 Geo. IV. c. 4— 
and for what offence the conviction was made. Wilson v. 
Graybiel, 5 ü. C. R. 227.

A defendant had been convicted of two offences, one un
der the 49th section for selling “ without the license by law 
required therefor,” and one under s. 61, for allowing liquors 
sold by him, and for the sale of which a wholesale license was 
required, to be consumed on the premises, and the conviction 
adjudged “ for his said offence to forfeit and pay the sum of 
$20,” the conviction was held bad in not showing for which 
offence the penalty was imposed. H. v. Young, 6 0. R. 
184 (o).

Where a statute imposes a fine for the first offence, and 
the conviction is for a fine, it has been held not necessary to 
specify whether the conviction was for the first or second 
offence, as from the punishment awarded, the court would 
imply the first offence. R. v. Straclian, 20 C. P. 182.

Where a particular act constitutes the offence, it is 
enough to describe it in the words of the legislature, see 
ante, pp. 233-5, and a conviction under (Ont.) 32 V. c. 32, 
alleging that the defendant sold spirituous liquors by retail 
without license, stating time and place, was held sufficient 
without a statement of kind and quantity. R. v. King, 20 C. 
P. 24G; Be Donnelly, 20 C. P. 165.

A conviction for selling liquor without license is bad, 
if it do not specify the day on which the offence was com
mitted. H. v. French 4 X. B. R. 121 ; see the form of con
viction, Schedule I.

Where the jurisdiction of the justice appeared on the 
conviction, the offence being alleged to have happened at the 
town of Moncton, where it was heard and tried, and the con
viction being in the form prescribed by the (N. B.) R. S. c.
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138, anil the place of sale spoken of at the trial appearing to 
be known to all parties, and no objection having been then 
made that it was not within the jurisdiction of the justices, 
it was held that the jurisdiction sufficiently appeared, though 
it was not shown by positive evidence that the offence was 
committed within the limits of the town of Moncton. Ex p. 
Dunlap, 8 X. B. K. 281.

A conviction under 28 V. c. 22, for selling liquor without 
a license, omitted to state that defendant had been convicted 
of selling “ by retail.” It was held on appeal to the quarter 
sessions that the offence was not sufficiently stated in the 
conviction, and it was accordingly quashed. It was also held 
that the proper time for applying to amend the conviction 
under the 29 & 30 V. c. 50, was at the time it was made, and 
that it could not afterwards be amended under the provisions 
of that Act. Bird v. Brian, 3 L. C. U. GO.

In an appeal from a conviction for selling liquor con
trary to c. 22 of the (X. S.) Revised Statutes, the court will 
allow the original summons to be amended. Ta dor v. Mar
shall, 3 X. S. H.,10.

FORMS.

The 103rd section of the Act provides that the forms 
given in the schedule thereto shall be sufficient, and the 
general rule is that a conviction following the forms pre
scribed will be good, if sustained hy the evidence. R. v. 
Strachun, 20 C. V. 182; Ileid T. MeWhinnie, 27 V. C. li. *89.

Under s. 105, a conviction is not void for defects in form 
or substance, if there is jurisdiction and evidence to prove the 
offence, and no greater penalty is imposed than authorized 
by the Act.

The conviction must show jurisdiction in the magis
trate, by stating the place where the offence was committed. 
This section does not cure an objection of this kind, for it 
only applies provided it can be understood from the convic
tion that the same was made for an offence within the juris
diction of the justice. R. v. Young, 5 O. R. 184 (a). In this
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case the evidence did not show where the offence was com
mitted, thougli a place was mentioned which the magistrate 
knew perfectly well was within the jurisdiction.

In R. v. Allbright, 9 P. R. 25, the court refused, on the 
re turn of a certiorari, to amend a conviction for selling liquor 
in the sentencing part, by striking out of the conviction the 
award of “hard labour.”

A conviction, under the Act, for selling liquor without a 
license purporting- to be made by three magistrates, hut 
signed by two only, was returned with a certiorari. It was 
held, that if this was an objection at all it was only ground 
for sending back the writ, that the third magistrate might 
sign the conviction, but not a ground for quashing it. R. v. 
Young, 7 O. R. 88. But the court inclined to the opinion 
that there was nothing in the objection. See R. v. Smith, 
40 U. C. R. 442.

A certiorari will not lie to remove a conviction under 
the Act, where the conviction has been affirmed and amended 
on appeal. R. v. Grainger, 4(1 U. C. R. 196.

PROOF OF LICENSE.
By s. 106, in any prosecution or proceeding, under this 

Act, in which proof is required respecting any license, a certi
ficate, under the hand of the inspector of the license district, 
shall be prima facie proof of the existence of a license, 
and of the person to whom the same was granted or trans
ferred; and production of such certificate shall be sufficient 
prima facie evidence of the facts therein stated, and of the 
authority of the license inspector, without any proof of his 
appointment or signature.

It seems that magistrates have not the right, where a 
formal existing license is produced, to go behind it for the 
purpose of enquiring, not into the simple issue, is the de
fendant licensed or unlicensed, but whether certain prelim
inary requisites have or have not hecn complied with before 
the license produced had lieen given to the tavern-keeper. 
The quashing of a by-law. under which a certificate has been 
granted, and license issued for the sale of spirituous liquors,



LIQUOR. 631

does not nullify the license, and a conviction for selling 
liquor without license cannot therefore, under these circum
stances, be supported. B. v. Stafford, 32 C. P. 177.

The R. S. 0. c. 73, s. 9, enacts that on the trial of any 
proceeding, matter or question under any Act of the Legis
lature of Ontario, or on the trial of any such proceeding, 
matter or question before any justice of the peace, mayor, or 
police magistrate, in any matter cognizable by such jus
tice, mayor, or police magistrate, the party opposing or de
fending, or the wife or husband of the party opposing or 
defending, shall be competent and compellable to give evi
dence therein. Under the former Act the parties were com
petent only where the matter was not a crime. R. v. Roddy, 
41 U. C. R. 291; followed in R. v. Sparhani, 8 0. R. 570; see 
also R. v. Lackie, 7 0. R. 437.

APPLIANCES FOUND IN TAVERNS.

Under section 108, where the appliances usually found 
in taverns are found in any place, it is deemed a place in 
which liquor is kept for the purpose of sale, unless the con
trary is proved by the defendant.

It is for the magistrate trying the case to determine 
whether the “ contrary is proved ” by the defendant, in any 
prosecution within the meaning of this section. See R. v. 
Bennett, 3 0. R. 45.

LIGHT IN BAR.

Under s. 110, a light in the bar is prima facie evidence 
of sale in cities, towns and incorporated villages.

Where it was proved, in one case, that an hotel was 
“ in,” and in i#o others that it was “ at ” Portage La Prairie, 
and it appeared that, under the municipal Act, there were 
three municipalities of the same name, namely the county, 
the town, and the municipality, the court held that this did 
not prove that the hotel was in a city or town, and therefore 
the case was not necessarily brought within this clause. R. v. 
Grannis, 5 M. L. R. 152.
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PERSONS LIABLE.
Under section 112, the actual offender as well as the 

occupant of the house in which the offence is committed, are 
personally liable to the penalty. Where a married woman is 
lessee of the premises, and the husband in her absence sells 
liquor without a license, the wife is liable to conviction under 
this section. B. v. Campbell, 8 P. It. 55.

There is now no presumption that a married woman 
committing an offence does so under compulsion because she 
commits it in the presence of her husband, Code, s. 13 ; and 
as this section makes the person “actually selling” liable, 
a married woman who is the more active party may be con
victed, even though the sale is in, the presence of the husband. 
R. v. McGregor, 26 O. R. 115; R. v. Williams, 42 U. C. R 
482, distinguished.

A wife who sells liquor at the husband's place of business 
in his absence is his agent, so that the husband may be con
victed for the act of the wife. R. v. McAuley, 14 0. R. 643.

The 112th section applies where the act complained of 
was done cither by the occupant or by some other person. R. 
v. Breen, 36 U. C. R. 84. See Raynor v. Archibald, 31 C. L. 
J. 669.

It seems that if the act of sale by the person other than 
the occupant, were an isolated act, and wholly unauthorized 
by him, and not in any way in the course of his business, but 
a thing done wholly by the unwarranted or wilful act of the 
subordinate, the occupant might escape personal liability. 
R. v. King, 20 C. P. 246.

The person actually responsible for the selling, not the 
bar keeper or servant, is liable. Williamson v. Norris, 19 
Cox C. C. 203; (1899) 1 Q. B. 7.

The statute points at two distinct classes of offenders; 
first, those who sell liquor without a license, and second, those 
who, having such license, sell liquor within the prohibited 
hours. In the latter case, though the tavern may l>c the 
property of the defendant, unless he is in occupancy as pro
prietor, or as tenant or agent, he is not liable. Thus, if the
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owner of a tavern, but not occupying it or carrying on the 
business, had gone into it and sold a glass of liquor, he would 
not be within the Act. So if a stranger, a mere trespasser, 
went into the tavern, either in the absence of, or against the 
will of the actual tenant or occupant, and not in any way as 
the agent of the occupant, and sold liquor to another person, 
he would not be within the Act. R. v. Parlée, 33 C. P. 359.

The president and manager of an incorporated company 
is liable for an illegal sale of liquor by one of the company’s 
clerks acting under his directions. Ex p. Baird, 3 Can. C. 
C. 66; 34 N. B. R. 313.

The owner of an hotel cannot evade liability bv making 
a collusive lease of his bar to another person for the mere 
purpose of shifting responsibility. R. v. Learment, 31 X. S. 
R. 387. In any case such a lease would be void as the object 
is illegal. R. v. McNutt, 33 N. S. R. 14. See also Van- 
buskirk v. McNaughton, 34 X. B. R. 135.

DEFENDANT PROVING LICENSE.

Under section 114, the burden of proving the existence 
of a license, where such is required to legalize the act, is upon 
the defendant. Though the general rule of law is that the 
burden of proof lies on the party who substantially asserts 
the affirmative, there is an exception in this ease, and in a 
prosecution for selling liquor without license, it is for the 
defendant to show his license, not for the informant to nega
tive its existence. Re Barrett, 38 U. C. R. 559 ; Ex p. Parks, 
8 N. B. R. 337.

When a party is prosecuted for an act which be cannot 
lawfully do without license, the possession of the license is a 
matter of defence and not of proof by the prosecutor. R. v. 
McNicol, 11 O. R. 659; Thibault, q. t. v. Gibson, 13 M. & 
W. 88.

And for these reasons, it is no objection to a conviction 
for selling liquor without license, that it does not show that 
the defendant is not licensed. R. v. Young, 7 0. R. 88 : see 
also R. v. Bryant, 3 M. L. R. 1.
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WITNESSES.
The 115th section of the Act relates to the attendance 

and competency of witnesses. A mere witness not a party is 
not bound to answer questions tending to criminate. Re Ask- 
with, 31 O. R. 150; R. v. Nurse, 2 Can. C. C. 157, approved.

The question from whom liquor is bought is relevant, 
though the witness swears it is not from the defendant or on 
his premises. F.x p. Daley, 33 C. L. J. 248.

Under the former statute, the informer was a competent 
witness, being expressly made so by the statute. R. v. 
Strachan. 20 C. P. 182.

The license inspector has no pecuniary interest in any 
part of the penalty, and he is a competent witness, even where 
he lays the information. R. v. Fearman, 22 0. R. 456.

SALE TO HABITUAL DRUNKARDS.
Section 124 of the R. S. 0. c. 245 empowers justices to 

forbid sale to habitual drunkards. The writing forbidding 
sale must be made under the circumstances mentioned. A 
writing as follows : “ I make an order forbidding any licensed 
person giving liquor to J. H. in the county of K. for one 
year,” also signed and dated. It did not appear whether this 
was in open court, after summons to J. H„ whether excessive 
use of liquor by him was proved or admitted or not, and a 
conviction for disregarding the order was held invalid. R. v. 
Mount, 30 0. R. 303. See R. v. Dyas, 1 Can. C. C. 534.

SEARCH.
The right of search given by R. S. 0. c. 245, s. 130, may 

be exercised without any preliminary statement of the pur
pose for which the search is to be made. A formal demand 
of admittance is sufficient. R. v. Sloan, 18 A. R. 482.

The right of entry under s. 130 is limited to the per
sons named therein, namely, “any officer, police constable or 
inspector;” and it is only under s. 131, on the procuring of a 
warrant as therein provided, that the officer can take with him 
a person not 1 icing one of those named. R. v. Ireland, 31 0.

*
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R. 267. To justify the search it should be shown that the 
place is one where liquor is “ reputed to be sold.” lb.

The constable must have reasonable ground to suspect a 
violation of the law. Duncan v. Dowding (1897), 1 Q. B. 
675; 18 Cox C. C. 527.

And it seems the search should be at a reasonable hour, 
when also there is a well-founded and honest belief tluvt 
liquor is being illegally sold. White v. Beckham, 26 N. S. 
B. 50.

The warrant may be directed generally to all peace 
officers, and not to the inspector of licenses laying the infor
mation. A warrant to search the premises of the Toronto 
Industrial Exhibition Association will authorize a search of 
such part of the premises as are in the defendant’s possession. 
II. v. McOarry, 20 O. R. 52.

A search warrant to enter certain specified houses “or 
any other house at Little Glace Bay, if there is any suspicion 
that said goods and wares may be in such house,” is too gen
eral and is also void as delegating to the officer the duties of 
the justice by enabling him to act on suspicions arising in his 
mind after the adjudication and issue of the warrant. Mc
Leod v. Campbell, 26 N. S. R. 458.

In R. v. Porter, 13 C. L. T. Occ. N. 301. it was held 
by two judges of the Court of Appeal that a licensed hotel 
keeper is personally responsible for the refusal of his sér
iant to admit an officer claiming the right of search under 
this section. The rest of the court held that s. 112 of the 
Act did not apply, but is limited to offences connected with 
sale, barter and traffic, which seems to be the correct con
clusion.

The defendants were committed for trial for obstruct
ing a peace officer acting under a search warrant issued on an 
information charging that there was reasonable ground for 
the belief that spirituous liquors were being unlawfully kept 
for sale, contrary to the Act, in an unlicensed house. It was 
held that the search warrant must be deemed to have been 
issued under s. 131 of the Act which gives power to force an 
entrance into the premises, but contains no provision for
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punishing an obstruction, and consequently the proceedings 
against the defendants must he taken under s. 263 of the 
Code. R. v. Hodge, 23 O. R. 450.

LIVERY STABLE.
The R. S. 0. c. 223, s. 563 (38), authorizes the licensing 

of owners of livery stables, and of horses for hire. A by-law, 
passed under this section, required every person owning or 
keeping a livery stable, or letting out horses for hire, to pay 
a license fee. Defendant was convicted under this by-law 
for that “ he did keep horses for hire ” without having paid 
the license fee. The conviction was held valid, because keep
ing horses for hire was in effect within the meaning of the 
statute and by-law, the same as being the owner of a livery 
stable. R. v. Swalwell, 12 0. R. 391. Sec ante, pp. 470-3.

LOTTERIES.
Offences of this nature are now regulated by s. 205 of 

the Code, as amended by 58 & 59 V. c. 40, and 63 & 64 
V. c. 46. Sub-section 6 of s. 205 has been altered by 1 Edw. 
VII. c. 42. As to search of any house, room or place be
lieved to be used for the purpose of carrying on a lottery, 
see s. 575 of the Code, ante, p. 89.

By the Imperial Act, 10 & 11 Wm. III. c. 17, all lot
teries are declared to be public nuisances. The Imperial 
Act, 12 Geo. IL c. 28, superseded the 10 & 11 Wm. III. c. 
17. with respect to lotteries of horses, carriages and other 
personal chattels. Clark v. Donnelly, R. & J. Dig. 1619. 
This Act is in force here. Cronyn v. Widder, 16 U. C. R. 
356. See Montreal v. Brault, 30 S. C. R. 598, 603, where it 
was held ithat the Provincial Legislature cannot legalize 
lotteries.

The essence of the offence against s. 205 (6) lies in the 
disposal of any property by any mode of chance, and the 
liability cannot be got rid of by designating no particular 
thing such as disposing of pictures generally, without men
tion of any specific picture, although the winner would be 
able to exercise his choice among several prizes offered. And
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where an option is reserved to give money instead of pictures 
this destroys the privilege in favour of works of art, under 
sub-section 6 (c). K. v. Lorrain, 28 O. R. 123.

It is not illegal to publish a newspaper in which another 
party has a notice of a coupon competition. Stoddart v. 
Argus, (1901) 2 K. B. 470, 70 L. J. K. B. 711.

S. published a newspaper containing an advertisement 
of a coupon competition “ which was to be carried out by 
means of coupons to be filled up by the purchasers of the 
paper with the names of the horses, selected by the pur
chasers, as likely to come in first, second, third and fourth, 
in a race. For every coupon filled up after the first, the 
purchaser paid a penny, and S. promised a prize for naming 
the first four horses correctly, and this was held not a lot
tery. Stoddart v. Sagar (1895) 2 Q. B. 474.

But it is a lottery to publish a newspaper in which spots 
of varying size appear, certain of which are to be winning 
spots, a prize to go to the person who would cut out and 
send to the office the portion containing the winning spots. 
Hall v. McWilliam, 17 T. L. R. 561, 21 C. L. T. 364.

The complainant went to the defendant’s place of busi
ness and having been told by defendant that in certain places 
on two shelves there were in cans of tea a gold watch, a 
diamond ring, or $20 in money, he paid $1, and received a 
can of tea, which containing an article of small value, he 
handed the can back, paid an additional 50 cents, and re
ceived another can which also contained an article of small 
value. He handed this can back, also paid another 50 cents, 
and secured another can which also contained an article of 
small value. He then refused to pay any more money and 
went away, taking the third can and the article in it with 
him. On this state of facts the defendant was convicted, in 
that he unlawfully did sell certain packages of tea, being the 
means of disposing of a gold watch, a diamond ring, $20 in 
money by a mode of chance, against the form of the statute, 
etc. It was held that the transaction came within the terms 
of this section and the conviction was valid, also that s. 87
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of the Act as to summary convictions, Code, s. 889, applied 
to cure any defect in the conviction. 1{. v. Freeman, 18 0. 
R 524.

The defendant held a kind of concert in a certain hotel 
in Winnipeg, and there proceeded to sell boxes of what he 
called “ Parker’s Pacific Pens.” Before selling the pens, he 
placed in an empty box 100 envelopes, each containing a 
$1 bill ; 10 envelopes with a $5 bill in each ; 5 envelopes with 
a $10 bill in each of them, and one envelope with a $50 bill, 
making altogether $250 in 116 envelopes. He also placed 
in the box 116 envelopes containing only blank pieces of 
paper. Every person paying one dollar for one box of pens 
was entitled to draw one envelope, and persons paying $5 
for a box of pens could draw eight envelopes. But he would 
not take more than $5 from any person in order, as he said, 
to protect himself ; because if one man took the 232 envelopes 
he would be $18 out of pocket, besides the 232 boxes of pens. 
If the $50 bill was drawn before two-thirds of the pens were 
sold, lie would put another $50 bill in an envelope and fifty 
envelopes with blank papers. He said he did not sell the 
envelopes. He would not take $20 for one of them, but he 
sold the pens and distributed the money to advertise the pens. 
A box of the pens was worth not more than ten cents. This 
was held to contravene the Act. The court also held that it 
was not necessary to enquire whether the alleged object of the 
accused, the advertising of this particular kind of pens, was 
his real object or a subterfuge. An Act constituting an 
offence under the statute would appear to be equally an 
offence, if done to attract attention to particular wares, or 
if the article disposed of had an intrinsic value, which might 
be an inducement to purchase it. The sale of lottery tickets 
would be equally an, offence, whether a direct or an indirect 
profit be intended, or if no profit be sought or expected. R 
V. Parker, 13 C. L. T. Occ. N. 316, 9 M. L. R 203.

A cheap jack sold from a tent packets of tea, frith cou
pons attached, entitling the purchaser to a prize, the nature 
of which was unknown to the purchaser or seller at the time 
of delivery, and this was held to be a lottery. Taylor v. 
Smetton, 11 Q. B. D. 207.
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But a guessing contest is not a lottery. Dunham v. 
St. Croix S. Co., 33 C. L. J. 444, 34 N. B. B. 843.

A prize of £1,000 was offered for a correct prediction of 
the number of male and female births in London during one 
week. Competitors had to fill up a voucher cut from the 
paper, but this was held not a lottery. Hall v. Cox (1899) 1 
Q. B. 198.

The defendant placed in his shop window a globular glass 
jar, securely sealed, containing a number of buttons of differ
ent sizes. He offered to the person who should guess the 
number nearest to the number of buttons in the jar, a pony 
and cart, which he exhibited in his window, stipulating that 
the successful one should buy a certain amount of his goods. 
It was held that as the approximation of the number of but
tons depended upon the exercise of judgment, observation 
and mental effort, this was not a “ mode of chance ” for the 
disposal of property within the meaning of the Act. B. 
v. Jamieson, 7 O. B. 149.

The defendant, being the proprietor of a newspaper, 
advertised in it that whoever should guess the number nearest 
to the number of beans which had been placed in a sealed 
glass jar, in a window in a public street, should receive a 
$20 gold piece, the person making the next nearest guess, a 
set of harness, and the person making the third nearest 
guess, a $5 gold piece ; any person desiring to compete, to 
buy a copy of the newspaper, and to write his name and the 
supposed number of the beans on a coupon to be cut out of 
the paper. It was held that as the approximation of the 
number depended as much upon the exercise of skill and 
judgment as upon chance, this was not a “ mode of chance ” 
for the disposal of property within the meaning of the Act. 
B. v. Dodds, 3 O. B. 390. And it seems that the Act only 
applies to the unlawful disposal of some existing real or 
personal property.

When one hundred and forty-nine lots of land were sold 
by lottery, the person getting No. 1 ticket to have the first 
choice; it was held that this was a lottery, though it did not 
appear that there was any difference in the value of the lots.
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The lottery consisted in having a choice of the lots, and that 
choice was to be determined by chance. Power v. Canniff, 
18 U. C. B. 403.

A sale of land by lot in which there were two prizes, 
was held to be within the 12 Geo. II. c. 28. Marshall v. 
Platt, 8 C. P. 189 ; see also Lloyd v. Clarke, 11 C. P. 248.

An information to forfeit land sold by lottery, contrary 
to 12 Geo. II. c. 28, may be filed by a private individual, 
and need not be by the Attorney-General, or any public officer. 
Mewhurn v. Street, 21 U. C. R. 498.

LUMBER.
The Act respecting the .culling and measuring of lum

ber in the Provinces of Ontario and Quebec, R. S. C. c. 103, 
s. 35, imposes penalties on cullers, who offend against the 
provisions of the Act, or on any person acting as a culler 
without license, lb. s. 36, or any supervisor or culler who 
deals in lumber, lb. s. 37, or is guilty of wilful neglect of his 
duty or , of partiality in the execution of the duties of his 
office, lb. s. 38. Under s. 39, assaulting a culler, in execu
tion of his duty, under the Act, renders the party liable to 
a penalty not exceeding forty dollars and not less than 
twenty dollars. So under s. 40, it is an offence against the 
Act, to forge or counterfeit any stamp, directed to be pro
vided for use or the impression of the same, on any article of 
lumber, or to knowingly deface or remove any of the marks 
or letters marked, indented or imprinted in or upon any 
article of lumber, after the same has been culled or mea
sured under the Act. This Act was amended by the 52 V. 
c. 18, 57 & 58 V. c. 52, and 1 Edw. VII. c. 30."

MAINTENANCE.
This is the officious intermeddling in a civil suit, that in 

no way belongs to one, by maintaining or assisting either 
party with money or otherwise to prosecute or defend it. 
It is a misdemeanour punishable by fine and imprisonment. 
Champerty is a species of maintenance. It is the unlaw
ful maintenance of a suit in consideration of some bargain



MAINTENANCE. 641

to have part of the thing in dispute or some profit out of 
it. See Carr v. Tannahill, 30 U. C. R. 223 ; Kerr v. Brunton, 
34.U. C. R. 395; Hopkins v. Smith, 1 O. L. R. 659. The 
doctrine does not apply to criminal proceedings. Grant v. 
Thompson, 18 Cox C. C. 100.

Champerty is punishable at common law. Scott v. Hen
derson, 3 N. S. R. 115, 116. Acts of maintenance or cham
perty arc justifiable when a party has,an interest in the 
thing in variance, and at the present day the court would be 
very loth to declare an act of this kind to be an offence 
criminally indictable, unless some corrupt motive were mani
festly present, or there was danger of oppression or abuse. 
Allan v. McHeffey, 5 N. S. R. 120.

From the decision in Smith v. McDonald, 5 N. S. R. 
274, that the crown must first eject the occupant before sell
ing land, of which it is not in possession, it would seem that 
the law as to champerty is binding on the crown.

A sharing in the profits, derived from the success of the 
suit, is essential to constitute champerty. Hilton v. Woods, 
L. R. 4 Eq. 432 ; Hartley v. Russell, 2 S. & St. 244. See as 
to champerty, re Cannon, Oates v. Cannon, 13 0. R. 705.

MAINTENANCE OF WIFE, CHILD, ETC.

Every one who has charge of .any other person unable by 
reason either of detention, age, sickness, insanity or any other 
cause, to withdraw himself from such charge, and unable 
to provide himself with the necessaries of life, is, whether 
such charge is undertaken by him under any contract, or 
is imposed upon him by law, or by reason of his unlawful 
act, under a legal duty to supply that person with the 
necessaries of life, and is criminally responsible for omit
ting, without lawful excuse, to perform such duty it the 
death of such person is caused, or if his life is endangered, 
or his health has been or is likely to be permanently injured 
by such omission, Code, s. 209, and every one who as par
ent, guardian or head of a family is under a legal duty to 
provide necessaries for any child under the age of sixteen

41C.M. H.
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years, is criminally responsible for omitting without lawful 
creuse to do so while such child remains a member of his or 
her household, whether such child is helpless or not. if the 
death of such child is caused or if his life is endangered, nr 
his health is, or is likely to be permanently injured by such 
omission.

Every one who is under a legal duty to provide neces
saries for his wife, is criminally responsible for omitting, 
without lawful excuse so to do. if the death of his wife is 
caused, or if her life is endangered, or her health is, or is 
likely to be permanently injured by such omission. Code, 
s. 210.

Every one who, as master or mistress, has contracted 
to provide necessary food, clothing or lodging for any ser
vant or apprentice under the age of sixteen years is under a 
legal duty to provide the same, and is criminally responsible 
for omitting, without lawful excuse, to perform such duty, 
if the death of such servant or apprentice is caused, or if 
his life is endangered, or his health has been or is likely to 
be permanently injured by such omission. Code, s. 211.

.Every one is guilty of an indictable offence and liable to 
three years’ imprisonment who, being bound to perform any 
duty specified in sections two hundred and nine, two hun
dred and ten, and two hundred and eleven, without lawful 
excuse neglects or refuses to do so, unless the offences 
amount to culpable homicide. Code, s. 215, as amended by 
the 56 V. c. 32. ,

Evidence is admissible of an ante-nuptial agreement 
under which ,the parties were to live at their respective 
houses, and be supported as before until the husband ob
tained a situation sufficient to enable him to earn a living. 
R. v. Robinson, 28 O. R. 407. But a temporary separation 
for mutual convenience does not affect the marital relations. 
Chudley v. Chudley, 17 Cox C. C. 697.

When a husband is charged, under s. 210 (2) of the 
Code, with neglecting to support his wife, it is necessary to 
prove that the life of the wife has been endangered or her 
health permanently injured by the neglect to provide her
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with necessary food. See as to former law, It. v. Scott, 28 
L. C. J. 264.

It is also necessary to prove that the defendant is the 
husband of the prosecutrix ; that the wife is in need of food, 
clothing and lodging ; that the husband is able to provide 
the same, but without lawful excuse neglects so to do. The 
wilful refusal or neglect to provide food, clothing or lodging, 
without lawful excuse, is what constitutes the crime. If the 
refusal is attributable solely to want of ability, or the wife is 
better able to support herself than the husband is to support 
her, or if she is in no need whatever of support and does net 
ask food or require it, or she is living with another man 
as his wife, or without justification she absents herself from 
her husband’s roof, and without excuse refuses to return, 
in these and similar cases it would be absurd to convict the 
husband as a criminal, and it must be held that there L 
“ lawful excuse ” for what otherwise might be held wilful 
refusal or neglect. E. v. Nasmith, 42 U. C. R. 242. See 
also E. v. Pcnnock, 18 C. L. T. Occ. N. 79.

The defendant who was in regular receipt of wages 
amounting to six dollars per week, refused to make any pro
vision for his wife, when she was pregnant and incapacitated 
from work. This was held sufficient to convict. The words 
“likely to be permanently injured” have no technical or de
finite meaning, and in every case it is purely a question of 
fact whether the acts proved are of such a character as to 
lead to this result. E. v. Bowman. 31 N. S. E. 403. Slight 
evidence will be sufficient. R. v. McIntyre, 31 N. S. R. 422.

The complainant must prove that she is the wife of the 
defendant. In the case of a prior marriage to another per
son in 1886, it was shown that she had never lived with 
him, that in 1888 she had received a letter stating that he 
was dying in the United States, and that was the last she 
heard of him save that after her marriage to the defendant 
in 1890, she had heard that her first husband was dead, and 
that was held evidence to go to the jury as to the death of the 
first husband. B. v. Holmes, 29 O. E. 362.
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OBLIGATION TO MAINTAIN.
A wilful refusal or neglect to maintain one’s family is 

also an offence under s. 207 (6) of the Code. But under 
this section it is necessary that there should be a legal obli
gation to maintain, and if a wife leaves her husband without 
valid cause and refuses to return there is no such obliga
tion. R. v. Lcclair, 2 Can. C. C. 297.

In addition to the obligation to maintain, under this 
section, the 207th section of the Code declares that all per
sons who, being able to work, and thereby maintain them
selves and families, wilfully refuse or neglect to do so, arc 
vagrants, and liable. to punishment under the Act. But 
under the 210th sootion an obligation to maintain must be 
made out. A man cannot be convicted under this section 
who offers to take back his wife, although her refusal to 
return is sufficiently grounded on his ill-usage, such offer 
negativing the refusal to support as well before as after the 
offer. Flannagan v. Bishop Wearmouth, 8 E. & B. 451.

Notwithstanding the provisions of the. Acts relating to 
the separate property of a married woman, such woman who, 
deserted by her husband and having no means of maintain
ing her children, leaves them and neglects to provide for 
them, cannot ,be convicted on that ground as a vagrant. 
Peters v. Cowie, 2 Q. B. D. 131.

If the husband refuse to maintain the wife because she 
had left him and has committed adultery, he cannot be con
victed. R. v. Flinton, 1 B. & Ad. 227. But it is no defence 
that he is an industrious man and is constantly at work. 
Carpenter v. Stanley, 33 J. P. 38.

A justice, in proceeding under this section, exercises a 
judicial discretion. R. v. Sliortis, 13 N. S. R. 70.

The wife is now made a competent witness, under the 
Act. Prior to the passing of the statute it was ruled that 
she could not give evidence. R. v. Bissell, 1 O. R. 514. 
See the 56 V. c. 31.

So the defendant is also a competent witness R. v. 
Meyer, 11 P. R. 477.
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The prisoner was indicted for having unlawfully refused 
to provide necessary food and clothing for the prosecutrix, 
his wife, under s. 19 of the R. S. C. c. 102. The wife was 
tendered by the crown as a competent witness to prove 
marriage, under s.-s. 2. The court held that the wife, 
though a competent witness to prove the offence in other 
respects, was not a competent witness on her own behalf 
to prove the marriage. R. v. Willis, 1 W. L. T. 40. But 
she would be now, under the 50 V. c. 31.

GUARDIAN OH HEAD OF FAMILY.
A person who engages the services of a child under 

sixteen years, placed with him by his legal guardian under 
a contract for the child’s services for a fixed period, where
by the party with whom he is placed engages to furnish 
the child with board, lodging, clothing and necessaries, is 
not as to such child a “ guardian or head of a family ” within 
this section. The relationship is that of master and ser
vant, and involves only a liability under s. 211. R. v. Cov
entry, 3 Can. C. C. 541 ; 2 N. W. T. Rep. 245.

It seems that the health of the child must be perman
ently injured, and expert evidence as to this is required. 
R. v. Coventry, supra.

It seems a father is not liable for not providing medical 
aid to a sick child, there being a doubt whether necessaries 
mean medicine, lb., also R. v. Beer, 32 C. L. J. 416.

MARRIAGE.

Section 277 of the Code, makes it an indictable offence 
to procure or assist in procuring a feigned or pretended 
marriage. S. 278 as amended by 63 & 64 V. e. 46, punishes 
polygamy, conjugal union, or plural marriages. S. 279 
makes the solemnization of marriage without authority an 
indictable offence, and s. 280 is directed against persons 
who have authority but solemnize any marriage in violation 
of the laws of the province in which the marriage is solem
nized.
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A duly ordained minister of any religious denomination 
may solemnize marriage. See R. v. Dickout, 2* O. R. 250.

Prosecutions for the offence of unlawfully solemnizing 
marriage must be brought within two years. Code, s. 551 
(6) (iii).

There must be some form of contract to bring the case 
within s. 278 of the Code, and the mere fact of cohabita
tion between two persons, each of whom is married to an
other person, will not sustain a conviction for unlawfully 
living and cohabiting in conjugal union. R. v. Labrie, 
7 Mont. L. H. 211. As to the proof on the trial of offences 
s. 278 (6), (<•) and (<Z) of the Code. See s. 706; see also big
amy, ante, p. 460.

MARRIED WOMEN.
No presumption shall be made that a married woman 

committing an offence does so under compulsion because 
she commits it in the presence of her husband. Code, s. 
13. See Brown v. Atty.-Gen. (1898), A. C. 234; 18 Cox C. 
C. 658; R. v. McGregor, 26 O. R. 115.

Prior to this Act the general rule was that if a crime 
were committed by a married woman, in the presence of her 
husband, the law presumed that she acted under his im
mediate coercion, and excused her from punishment, but 
if she committed an offence in the absence of her husband, 
even by his order or procurement, her coverture would be 
no defence. The presumption, however, that the wife acted 
under coercion might be rebutted, and if it appeared that 
she was principally instrumental in the commission of the 
crime, acting voluntarily and not by restraint of her hus
band, although he was present and concurred, she would be 
guilty and liable to punishment. See R. v. Cohen, 11 Cox 
C. C. 99. And a wife who took an independent part in the 
commission of a crime, such as larceny, when her husband 
was not present, was not protected by her coverture. R. 
v. John, 13 Cox C. C. 100. The former rule exempting the 
wife did not apply to treason, murder, or manslaughter. R. 
v. Manning, 2 C. & K. 903; R. v. Cruse, 8 C. & P. 541.
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But a wife is not liable for a robber)’ committed under 
coercion from her husband. R. v. Dykes, 15 Cox C. C. 771. 
And the rule of exemption applied to theft, receiving stolen 
goods knowing them to be stolen, uttering counterfeit coin, 
and misdemeanours generally. In these latter cases, to 
which the rule applies, a wife committing the offence in the 
presence of her husband is excused unless it is shown affir
matively that she was not coerced.

The exceptions are confined to those cases in which 
personal injuries have been effected by violence or coercion, 
and though the “Married Woman’s Property Act” in Eng
land enables a wife to proceed criminally against her hus
band, for the protection and security of her own separate 
estate, yet these Acts do not enable a married woman to 
take criminal proceedings against her husband for defama
tory libel. R. v. Lord Mayor, 16 Cox C. C. 81.

A married woman was lessee of certain premises, in 
which her husband sold liquor without a license, and it was 
held that she was liable to punishment, though the sale 
took place in her absence. R. v. Campbell, 8 P. R. 55.

MASTER AND SERVANT.

Section 521 of the Code provides that every one is 
guilty of an indictable offence who wilfully breaks any con
tract made by him, knowing, or having reasonable cause to 
believe that the probable consequences of his so doing, 
either alone or in combination with others, will be to en
danger human life, or to cause serious bodily injury, or to 
expose valuable property to destruction or serious injury, 
and the offender is liable, on summary conviction before 
two justices of the peace, or on indictment, to a penalty 
not exceeding one hundred dollars, or to three months’ 
imprisonment with or without hard labour.

As to the constitutionality of the Act in the North- 
West Territories, see Gower v. Joyner, 32 C. L. J. 492.

Under the 34 V. c. 14 (m), the hiring must be subsist
ing at the time of the complaint. The justice should order
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the payment of wages and not impose a penalty. Follansby 
v. McArthur, Temp. Wood, 4. The Act does not apply to 
work done under contract. Ib. 1.

The 5 Eliz. c. 4, is not in force in Ontario, but 20 Geo. 
II. c. 19, is, and under ss. 3 & 4, jurisdiction is given to 
two or more justices, and cannot be exercised by one, and 
the party cannot be arrested on complaint, but must be 
summoned. Shea v. Choate, 2 U. C. B. 211.

In Ontario, under B. S. c. 157, s. 9, and following sec
tions, justices of the peace may decide disputes between 
master and servant, and by s. 12, they may hear complaints 
by servants against their employers for non-payment of 
wages. But proceedings must, be within one month after 
the engagement has ceased. Cummins v. Moore, 37 U. C. 
B. 130, and the justice cannot adjudicate on damages 
claimed by the master and set it off against the wages. Re 
Brown, 21 C. L. T. Occ. N. 396. Under s. 11, where the total 
sum involved is over $40, it would seem not recoverable by 
a serves of proceedings each for $40; but one judgment would 
exhaust the jurisdiction. See James v. Evans (1897), 2 Q. 
B. 180.

The (Ont.) 63 V. c. 17, s. 20, amends s. 17 of the B. 
S. O. c. 157, and the (Ont.) 1 Edw. VII. c. 12, s. 14, imposes 
a penalty on workmen leaving employment before repaying 
an advance of wages, money, food, lodging, etc.

LIABILITY OF MASTER FOR SERVANT’S ACTS.

With respect to the liability of a master for the acts 
of his servant, the general principle is that he is not crim
inally responsible for the acts of the servant if done with
out his knowledge or authority, express or implied. Har
rison v. Leaper, 5 L. T. 640; Core v. James, L. R. 7 Q. B. 
135; Dickenson v. Fletcher, L. B. 9 C. P. 1; R. v. Vachon, 
3 Can. C. C. 558.

But a master is responsible when there is reasonable 
evidence of an express or implied, actual or constructive 
authority on his part for the commission of the act. Bosley
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v. Davie, 1 Q. B. D. 84; Stone, 33rd ed., 473; sec also Mul
lins v. Collins, L. K. 9 Q. B. 292; Somerset v. Harl, 12 Q. 
B. D. 360.

When the servant is'expressly prohibited from doing the 
thing, and it is done without the knowledge or consent of 
the master, he is not liable. Newman v. Jones, 17 Q. B. 
1). 132.

Where the master was absent, and before leaving had 
given instructions to his servants not to fish ia an eel- 
weir, he was held not liable for their doing so. Horsford 
v. Mackey (1897), 2 Q. B. Ir. 292.

But where a licensed liquor seller gave orders to his 
servants that no drunken persons were to be served, and 
during his absence one of his servants so sold, he was held 
liable, the act being within the general scope of the ser
vant’s employment. Comrs. Police v. Cartman (1896), 1 
Q. B. 655.

From Dyer v. Munday (1895), 1 Q. B. 742, and Coppen 
v. Moore (1898), 2 Q. B. 306, it would seem a master is 
liable for criminal acts committed by his servant in the 
course of his employment, though contrary to his orders.

Under s. 454 of the Code, a servant escapes liability 
for the forging of trade marks or fraudulent marking of 
merchandise, if, on demand made by or on behalf of the 
prosecutor, he gives full information as to his master.

MEDICINE AND SURGERY.

The R. S. 0. c. 176, relates to the profession of medi
cine and surgery. Section 49 prohibits persons not registered 
from practising for hire, gain or hope of reward, and s. 55 
gives jurisdiction to a justice where the offence has been 
committed. Under these sections there is no jurisdiction on 
default by the defendant, of payment of fine and costs, to 
direct imprisonment for the space of one month, unless, in 
addition to the payment of the fine and costs, the defendant 
pays the charges of conveyance to jail. R. v. Wright, 14 
0. R. 668.
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A clerk with a salary, but no share in the profits, can
not be convicted of selling drugs under s. 49. Prust v. Rose, 
37 C. L. J. 824. Under s. 212 of the Code, in reference 
to surgical or medical treatment, the prisoner must “ under
take,” and where there is no diagnosis or medical treatment, 
but merely sitting by as a Christian scientist, he is not liable. 
R. v. Beer, 32 C. L. J. 416.

PRETENDING TO BE A PHYSICIAN.
Section 50 of the R. S. 0. c. 176, imposes a penalty for 

wilfully and falsely pretending to be a physician, etc., or for 
assuming any title, addition or description other than the 
defendant actually possesses and is legally entitled to. The 
words wilfully and falsely mean wilful falsity, and where 
the title was used before the act and the defendant was in 
possession of a diploma from a foreign university, he was 
held not guilty. Ellis v. Kelly, 30 L. J. M. C. 35. But using 
the letters M.D., and not showing that it is in consequence 
of a foreign diploma, is an offence. Andrew v. Styrap, 26 
L. T. 704. But the description “John Hamilton, Doctor 
of Medicine of the Metropolitan College, New York,” is 
not an offence against this section if true. Carpenter v. 
Hamilton, 37 L. T. 157. The offence is assuming a false 
title. See also Hunter v. Clare (1899), 1 Q. B. 635.

The use of the title “ Doctor ” without supplemental 
words from which it .nay be gathered that a particular mean
ing is intended, is not suEcient. Foster v. Rose, 37 C. 
L. J. 824.

WHAT IS PRACTISING.
An isolated act is not practising. There must be an 

exercise of the calling on more than one occasion. Apothe
caries Co. v. Jones (1893), 1 Q. B. 93. Lee v. Rose, 37 C. 
L. J. 507; 4 Can. C. C. 416.

The mere fact of selling specifics prepared elsewhere 
does not come within the Act, but it is otherwise where 
there is a diagnosis, prescription and treatment of ihe dis
ease. R. v. Coulson, 27 O. R. 59; S. C. 24 0. R. 246; R. v.
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Howarth, 24 0. R. 561. A chemist or druggist is not en
titled to ascertain from intending purchasers the symptoms 
and determine from them the disease and prescribe a remedy, 
but he may, if the purchaser tells him his complaint and 
asks for a remedy, inform him what remedies he has, and 
also inform him which, in his opinion, is the better or best 
remedy, leaving the purchaser to exercise his own judgment 
as to the different preparations, lb.

S., with the object of making sales of medicines, pro
fessed by him to be specifics for certain diseases, held public 
meetings, invited proposed purchasers to declare their 
symptoms, and publicly diagnosed the cases and applied the 
remedies, and this was held practising medicine for gain 
or hope of reward. I{. v. Barnfield, 4 B. C. R. 305.

But manual manipulation for reward, preceded by 
diagnosis, is not practising medicine, where no medicine or 
drug is given. R. v. Valleau, 3 Can. C. C. 435.

The defendant who was agent for a dealer in musical 
instruments, undertook to cure one P. of cancer, by friction 
and application of a certain oil, receiving as remuneration 
$3 a visit, which he stated was for the medicine, being its 
actual cost. He admitted having practised in Germany, and 
that he imported the specific in question by the gross. It 
also appeared that he prescribed other medicine for the 
patient besides the oil. This was held to be practising medi
cine, and that the defendant was rightly convicted of doing 
so for gain or hope of reward, without registration under 
the Act. R. v. Hall, 8 0. R. 407.

Medicine is any substance, liquid or solid, that has the 
property of curing or mitigating disease, or that is used for 
that purpose. The defendant attended a couple of sick 
persons for which he received payment, but he neither pre
scribed nor administered any medicine, nor gave any advice, 
his treatment consisting of merely sitting still and fixing 
his eyes on the patient. It was held that this was not 
practising medicine, and as the private prosecutor appeared 
to have a pecuniary interest in the conviction, costs were
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awarded against him on quashing the conviction. 1$. v. 
Stewart, 17 U. B. 4.

Persons registered under the Pharmacy Act, R. S. 0. 
c. 179, thougli entitled to act as chemists,» apothecaries, 
etc., are not entitled to practise medicine. R. v. Howarth, 
24 0. R. 561.

SELLING DRUGS.

Under the R. S. 0. c. 179, s. 26, the owner of a depart
mental store selling drugs must qualify as a chemist. It 
will not be sufficient to place the department under the sole 
control of a duly qualified and registered chemist, receiving 
a weekly salary and percentage of the profits. Warner v. 
Simpson, 27 0. R. 603.

CONVICTION.
Under s. 23 of 46 & 47 V. c. 19, of the province of 

Manitoba, a conviction of a person for practising as a vet
erinary surgeon, without proper qualification, is good, 
although it does not allege any particular act done. Re Bibby, 
6 M. L. R. 472.

A conviction stating the offence as having been com
mitted between dates specified, by prescribing for “ R. 
and others,” will be set aside if the evidence discloses no 
offence as regards the attendance upon R., and it cannot 
be sustained by proof of altogether separate offences as to 
other persons. The services also must be for a valuable 
consideration. See R. v. Whelan, 4 Can. C. C. 277.

MENACES AND THREATS.
Sections 403 and 406 of the Code govern these offences. 

It is immaterial whether the menaces or threats arc of vio
lence, injury or accusation, to be caused or made by the 
offender, or by any other person, see s. 405 (6). The offence 
of threatening to accuse any person of an infamous crime 
with intent to extort money, etc., will be committed, though 
the accusation was not intended to be made to a magistrate.
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B. v. Robinson, 2 M. & Bob. 14, and though the valuable 
thing sought to be gained was the sale of a horse. R. v. 
Redman, 35 L. J. M. C. 89; L. R. 1 C. C. H. 12.

But an information before a magistrate may amount to 
an accusation under s. 405. R. v. Kempel, 31 0. H. 631.

So the threat need not be of an accusation against the 
person threatened; threatening a father with an accusation 
against the son is sufficient. R. v. Redman, supra. See s. 
405 (a).

When letters threatening to accuse of crime, with intent 
to extort, are sent, evidence of the truth of the accusation 
will not be allowed in defence. 11. v. Craeknall, 10 Cox C.
C. 408.

Section 403 of the Code makes it an indictable offence 
to send, deliver, or utter, or directly or indirectly cause to 
be received knowing the contents thereof, any letter or writ
ing demanding of any person, with menaces and without 
any reasonable or probable cause, any property, chattel, 
money, valuable security or other valuable thing The 
words “ without any reasonable or probable cause ” apply 
to the money demanded, and not to the accusation constitut
ing the threat. R. v. Mason, 24 C. P. 58; R. v. Gardiner, 1 
C. & P. 479; R. v. Hamilton, 1 C. & K. 212.

Whether there was reasonable and probable cause is a 
question of fact. R. v. Collins, 33 N. B. R. 429; 1 Can. 
C. C. 48.

Any meance or threat that comes within the sense of 
the word menace in its ordinary meaning, proved to have 
been made with the intent to steal the thing demanded, 
would be within the section. It need not be one neces
sarily of a character to excite alarm, but it would be 
sufficient if it were such as would be likely to affect any 
man in a sound and healthy state of mind. A demand of 
money under a threat to prosecute under the Liquor License 
Act is sufficient. R. v. Gibbons, 12 M. L. R. 154; R. v. 
Tomlinson, 18 Cox C. C. 75, followed. Sec R. v. McDonald, 
8 M. L. R. 491.
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A mere request, without a threat, is no offence, R. v. 
Robinson, 2 East P. C. 1111; nor is an offer to give informa
tion if money is sent, R. v. Pickford, 4 C. & P. 227; but a 
letter stating that an injury is intended and the writer will 
not interfere to prevent it, unless money is sent, amounts 
to an offence. It. v. Smith, 1 Den. C. C. 510.

A demand for money by letter, threatening bodily vio
lence, or to charge with adultery, is an offence under this 
section. R. v. Chalmers, 10 Cox C. C. 450.

So a threat to inform the prosecutor’s wife of immoral 
conduct by him with another person, comes within the sec
tion. The menace need not necessarily he directed to the 
person or property. R. v. Tomlinson (1895), 1 Q. B 706.

The menace under s. 404 of the Code, must be such as 
to influence a reasonable mind. R. v. Walton, L. & C. 288. 
It is immaterial that the person has no money at the time 
of the demand, R. v. Edwards, 6 C. & P. 515; and a convic
tion may take place though the money was paid. R. v. 
Robertson, L. & C. 483.

A debt due the prisoner may negative the intent to 
steal. R. v. Lyon, 29 O. R. 497.

The menace must be of such a nature and extent as to 
unsettle the mind of the person on whom it operates, and 
take away from his acts that element of free voluntary 
action which alone constitute consent. R. v. Walton, 9 
Cox C. C. 268.

If a policeman, professing to act under legal authority, 
threaten to imprison a person on a charge, not amounting 
to an offence in law, unless money be given him, and the 
person believe the policeman and give him the money, 
the policeman may be indicted for the offence of demanding 
money with menaces with intent to steal, although the of
fence is completed, and he might also be indicted for steal
ing the money. R. v. Robertson, 10 Cox C. C. 9.

Whether the crime of which the person was accused 
was actually committed is not material, in this, that the 
prisoner is equally guilty if he intended, by such accusation,
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to extort money. But it is material in considering the ques
tion whether the intention of the prisoner was to extort 
money or merely to compound a felony. R. v. Richards, 11 
Cox C. C. 43.

The “offence” in s. 406 need not necessarily be one 
prohibited by the Code. An accusation of an offence against 
a local Act is indictable. H. v. Dixon, 28 N. S. H. 82 ; 2 Can. 
C. C. 589.

Where money is obtained by frightening the owner into 
handing it over, the prisoner may be convicted of larceny. 
R. v. Lovel, 8 Q. B. D. 185.

MERCHANT SHIPPING.

The Imp. 57 & 58 V. c. 60 (reprinted in our statutes of 
1895 and in force here, O’Dea v. R., 9 Q. S. C. 158) governs 
all classes of offences committed on ships or in territorial 
waters in any part of His Majesty’s dominions.

MILITARY AND NAVAL STORES.

The R. S. C. c. 170, imposes various penalties on per
sons unlawfully using or obliterating the marks which are 
applied to His Majesty’s military and naval stores, to denote 
His Majesty’s property in the stores so marked. The bur
den of proof is in certain cases thrown on the offender, and 
when the value of the stores does not exceed twenty-five 
dollars, the case may be tried summarily by two justices of 
the peace or any recorder, stipendiary magistrate or police 
magistrate, or the city court of Halifax, lb. s. 8 ; and search
ing for stores in the sea or any tidal or inland water, with
out written permission from the Admiralty, is punishable 
before the same tribunal. Ib. s. 12. t

MILITIA.

The R. S. C. c. 41, s. 94, amended by 61 V. c. 19 and 
63 & 64 V. c. 18, creates various offences and penalties in 
reference to this service.
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Every one is guilty of an offence and liable, on summary 
conviction, to six months’ imprisonment, with or without 
hard labour, who—

(а) Persuades any man who has been enlisted to serve 
in any corps of militia, or who is a member of or has engaged 
to serve in the North-West mounted police force, to desert, 
or attempts to procure or persuade any such man to desert; 
or

(б) Knowing that any such man is about to desert, aids 
or assists him in deserting; or

(r) Knowing any such man is a deserter, conceals such 
man or aids or assists in his rescue. K. S. C. c. 41, s. 109 ; 
52 V. c. 25, s. 4; Code, s. 75.

! MINORS.

See as to selling liquor, R. S. 0. c. 245, s. 78, or to
bacco, to, lb. c. 261; or admitting to billiard room, lb. 247.

MISCHIEF OR MALICIOUS INJURIES.

These offences arc now governed by ss, 481 to 511 of 
the Code. Under s. 486, when any one is charged with 
recklessly setting fire to a forest, the magistrate may, in his 
discretion, if the consequences have not been serious, dis
pose of the matter summarily; and there are several other 
offences which may be dealt with by summary conviction. 
See s. 507, as amended by the 56 V. c. 32; also ss. 492, 501, 
508, 509, 510 and 511.

Section 499 (a) of the Code was intended to apply to 
wilful injuries to houses, by throwing explosive substances 
against or into them, with intent to destroy them or injure 
the inmates, and not to cases of wanton mischief or assault. 
See R. v. Brown, 3 F. & F. 821.

The “danger to life,” to be within this section, must 
result from the damage done to the building, referred to in 
the indictment, but the enactment docs not contemplate the 
necessity of the persons endangered being inside the build
ing, and would include the case of persons outside, whose



MISCHIEF OR MALICIOUS INJURIES. 657

lives were imperilled by anything proceeding from the dam
aged building. B. v. McGrath, 14 Cox C. C. 598.

An apparatus for manufacturing potash, consisting of 
ovens, kettles, tubs, is not a machine or engine within the 
meaning of s. 499 (c) (*) of the Act, the destroying or dam
aging of which is an indictable offence. R. v. Dogherty, 
8 L. C. R. 855.

Under this section, it is not necessary that the damage 
done should be of a permanent kind. If the machine is 
rendered temporarily useless, it will be an offence within this 
section. Thus, plugging up the feed-pipe of a steam-engine, 
and displacing other parts of the engine, so as to render it 
temporarily useless and cause an explosion, unless removed, 
comes within the Act. R. v. Fisher, L. R. 1 C. C. R. 7.

Any one wantonly destroying a fence on a highway may 
be convicted for malicious injury. Ex p. McElroy, 34 C. L. 
J. 390.

The defendant had buried a child in a graveyard, near 
the remains of his own father. The complainant had a 
parcel of ground which the sexton of the church had ap
propriated to his exclusive use, without any authority from 
the incumbent or churchwardens. The complainant subse
quently extended his fence, by the like consent of the sex
ton only, and enclosed more ground, so that the fence 
crossed diagonally over the grave of defendant’s child. 
Defendant remonstrated, but obtained no retirees or removal 
of the fence, and proceeded to remove it himself. In pro
cess of doing so he broike a marble pillar of complainant’s 
fence, for which he was summoned before a magistrate for 
“wilfully and maliciously” destroying a fence. He was 
fined $5, over and above the sum of $10, for damages for 
the injury done, and $6.50 costs. From this conviction the 
defendant appealed to the general sessions of the peace. It 
was held that although the defendant was guilty of a tres
pass, for which he might be mulcted in damages in a civil 
action, he was not liable to a fine, and that, acting under a

42
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claim of right, the act was not necessarily malicious. K. 
T. Bradshaw, 38 U. C. R. 564. See Code, s. 511 (3) (a).

Under the former law, acts of this character must have 
been done unlawfully and maliciously ; now if the act is done 
recklessly, with knowledge of its probable result, and with
out legal justification or excuse, or colour of right, it is con
sidered to be done wilfully, and comes within the statute. 
Under the former Act where an offence was committed 
wrongfully and intentionally without just cause or excuse, 
and with full knowledge of the ownership of the property, 
malice might be inferred, and it need not have been proved 
as against the owner of the property. R. v. Smith, 7 N. S. 
R. 39.

Every one is guilty of an indictable offence and liable 
to two years’ imprisonment who, by any act or wilful omis
sion obstructs or interrupts, or causes to be obstructed or 
interrupted, the construction, maintenance or free use of 
any railway or any part thereof, or any matter or thing ap
pertaining thereto or connected therewith. R. S. C. c. 168, 
ss. 38 and 39. Code, s. 490.

The prisoner unlawfully altered some railway signals, 
at a railway station, from “ all clear ” to “ danger ” and 
“caution.” The alteration caused a train, which would 
have passed the station without slackening speed, to slacken 
speed, and come nearly to a standstill. Another train going 
in the same direction, and on the same rails, was due at the 
station in half an hour; it was held that this was obstruct
ing a train within the meaning of the above clause. R. v. 
Hadfield, L. K. 1C. C. R. 353.

The Act is not limited to mere physical obstruction. 
The prisoner, who was not a servant of the railway com
pany, stood on a railway between two lines of rails at a 
point between two stations. As a train was approaching, 
he held up his arms in the mode used by the inspectors of 
the line, when desirous of stopping a train between two sta
tions. The prisoner knew that his doing so would probably 
induce the driver to stop or slacken speed, and his inten-
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tion was to produce that effect. This, as the prisoner in
tended that it should, caused the driver to shut off steam 
and diminish speed, and led to a delay of four minutes. It 
was held that the prisoner had obstructed a train within 
the meaning of the statute. R. v. Hardy, L. R. 1 C. C. R. 378.

The prisoner, without the consent of the railway com
pany, took a trolley, or hand-car belonging to them, and ran 
upon the railway for a number of miles on a Sunday night, 
when ordinarily no train was reasonably to be expected to be 
running upon that part of the road, and he was held guilty 
of an offence within the section, although no train was 
actually interfered with. R. v. Brownell, 26 N. B. It. 579.

Sections 500 and 501 relate to injuries to cattle and 
other animals, even if kept in a circus or menagerie.

It was proved that the prisoner caused the death of a 
marc through injuries inflicted by his inserting the handle 
of a fork into her vagina, and pushing it into her body. 
There was no evidence that the prisoner was actuated by ill- 
will towards the owner of the mare, or spite towards the 
mare, or by any motive except the gratification of his own 
depraved taste. The jury found that the prisoner did not 
in fact intend to kill, maim, or wound the marc, but that he 
knew what he was doing would or might kill, maim, 
or wound the mare, and nevertheless did what he did reck
lessly, and not caring whether the marc was injured or not. 
It was held that there was sufficient malice, and that the 
prisoner might be convicted. R. v. Welch, I Q. B. D. 23.

On a charge of maliciously wounding a horse it is not 
necessary to prove that any instrument was used to inflict 
the wound. R. v. Bullock, L. R. 1 C. C. R. 115.

Defendant was convicted before two justices of the peace 
for having maliciously shot complainant’s dog. The con
viction adjudged defendant to forfeit and pay $5 as a pen
alty, together with $50 for the amount of the injury done, 
as “ compensation in that behalf.” The conviction was held 
bad, as no authority is given by the 501st section, to award 
the amount of the injury as compensation. The amount of
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the whole penalty is to be arrived at bv ascertaining the dam
age and then adding to that such sum, not exceeding $100, 
as the justice may deem proper. The expression “ over 
and above the amount of the injury done,” does not mean 
that the penalty over and above, etc., is to go to the crown 
and the sum assessed as “ the amount of injury done,” is to 
go to the party aggrieved. H. v. Tebo, North-West, Terr. 
Reps. 8; 1 Terr. L. R. 196.

A conviction under s. 501 of the Code for wilfully and 
unlawfully killing a dog, which adjudges imprisonment with 
hard labour in default of payment of the penalty, is bad. 
R. v. Horton, 31 N. S. R. 217; 3 Can. C. C. 84; but this 
would now be good under 63 & 64 V. c. 46, adding a clause 
to s. 872 of the Code. t

UNLAWFUL, WILFUL OR MALICIOUS DAMAGE.
If A., after fighting with B., throw a stone intending to 

hit B., and unintentionally break the window of C., that is not 
unlawful and malicious damage; but if the stone were reck
lessly thrown, and A. knew that the natural consequence of 
throwing it was to break the window, it would be otherwise, 
li. v. Pembliton, L. R. 2 C. C. R. 119.

Under s. 58 of the R. S. C. c. 168, the offence must be 
unlawfully and maliciously committed, and the damage must 
exceed twenty dollars. Where the charge is of “wilfully 
and maliciously” doing an act, the omission of the word 
“ wilfully ” will not be supplied by the words “ unlawfully 
and maliciously,” and the use of the words “wilfully and 
maliciously” in a warrant of commitment will not suffice 
where the words of the statute are " unlawfully and malici
ously.” So a commitment in this section should allege that 
the damage exceeded twenty dollars. R. v. Fife, 17 O. R. 710.

As we have already seen under the Code, objections of 
this kind would not now prevail. See ante, pp. 319-322; see 
also s. 481.

Damage is wilfully done if there is an intention to cause 
it, or if there is knowledge that the act will Cause damage 
to the property on which it is committed. There need not
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be an intention to injure or damage any person. Thus a 
milk carrier who adds water to his employer’s milk with no 
intention of injuring his employer, but in order to make a 
profit for himself, may be convicted of damaging the milk. 
Roper v. Knott (1898), 1 Q. B. 868; Hall v. Richardson 
(1889), 54 J. 1*. 345, disapproved.

CLAIM OF RIGHT.

There cannot be wilful damage to property under s. 
511, where the party acted under a fair and reasonable sup
position that he had a right to do the act complained of. 
An honest belief is not sufficient; there must be a fair and 
reasonable ground in fact for such belief. R. v. Davy, 27 
A. R. 508; 4 Can. C. C. 28; see ante, pp. 44-7; and even if 
the act is under a claim of right, if more damage is done 
than can be reasonably supposed necessary, it is criminal. 
H. v. Clemens (1898), 1 Q. B. 556.

The appellant’s premises adjoined a public road on the 
opposite side of which there grew a chestnut tree, which 
overhung the road to within a few feet of the appellant’s 
premises. The appellant cut off certain portions of the tree, 
contending that he had a right to do so to protect his pro
perty from the nuisance caused by stones which boys threw 
at the blossoms, and also by the nuisance caused by the 
branches interfering with the entrance of light and air to 
his dwelling. The court held that the appellant wilfully 
committed damage to the tree, and that he did not act under 
a fair and reasonable supposition that he had a right to do 
the acts complained of. Hamilton v. Bone, 16 Cox C. C. 
437. See Code, s. 511 (2) (a).

Where a person, having a public interest (as a surveyor 
of highways in removing an obstruction to the highway) acts 
hona fide in the discharge of his duty, he cannot be convicted 
of committing wilful and malicious damage. When such per
son acts in good faith, it must be taken that he acts under a 
fair and reasonable supposition that he had a right to do 
the act complained of, and the justices should not find 
otherwise. Denny v. Thwaitc, 2 Ex. D. 21.
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Where, in a proceeding before two justices, under 1 R. 
S. N. K. c. 133, for wilfully cutting and carrying away tim
ber off complainant’s land, there is shown to be a bona fide 
question of title or boundaries, and the act was done under 
a bona fide claim of right, the wilfulness of the act is nega
tived, and the defendant should be discharged. Ex p. Dono
van, 15 N. B. R. 389.

Where malice is essential, the bona fide belief by the 
party that he had the right to do the act, is important as re
gards the intention. If the party does the act unlawfully, 
not believing that he has any right to take the proceeding, 
that would he evidence from which malice could be inferred. 
R. v. Elston, 10 X. B. R. 2. See s. 511 (2) (o).

Under s.-s. 2 (a) of s. 511, (whether the defendant has 
shown a reasonable supposition on his part that he had a 
right to do the act complained of, is a fact to be determined 
by the justice, and his decision upon a matter of fact will 
not be reviewed. But this assumes that the defendant has 
given evidence to that effect, and that there is a conflict of 
evidence on the point. Where the whole facts show that 
the matter or charge itself is one in which such reasonable 
supposition exists, or in other words that the case and evi
dence are all one way in that respect, and in favour of the 
defendant, the same rule does not apply. R. v. McDonald, 
12 O. R. 381 ; R. v. Malcolm, 2 0. R. 511, distinguished. The 
provisions of s.-s. 2, s. 511, are applicable to the whole Act. 
See “ The Interpretation Act,” R. S. C. c. 1, s. 7, s.-s. 5.

PRIVATE PROPERTY.
Injuring or destroying private property is in general 

no crime, but a mere civil trespass over which a magistrate 
has no jurisdiction, unless by statute. Powell v. William
son, 1 U. C. R. 155.

As however a man must intend the natural consequences 
of his own act if he persist in trespassing in a grass field, 
and do damage to the extent of 12$ cents, he is liable under 
s. 511 of the Code. Gayford v. Chouler (1898), 1 Q. B. 316.
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REAL OR PERSONAL PROPERTY.

Under the 511th section, the conviction should clearly 
show whether the damage, injury, or spoil complained of 
is done to real or personal property, stating what property, 
and what is the amount which the justice has ascertained 
to be reasonable compensation for such damage, injury or 
spoil.

The English Act uses the words “ wilfully or malicious
ly” committing damage, etc., and it was held that there 
must be proof of actual damage to the realty itself, and mere 
damage to uncultivated roots.or plants growing upon the 
realty is insufficient. In this case, the defendant had 
gathered mushrooms in a field belonging to the plaintiff. 
They were of value to the latter, but they grew spontane
ously and were entirely uncultivated. No damage «as done 
to the grass or hedges and it was held there was no offence 
within this section. Gardner v. Mansbridge, 19 Q. B. D. 217.

A conviction charging that defendant at a time and 
place named, wilfully and maliciously took and carried away 
the window-sashes out of a building owned by one C., against 
the form of the statute, without alleging damage to any pro
perty, real or personal, and without finding damage to any 
amount, was held bad. R. v. Caswell, 20 C. P. 275.

MISDEMEANOUR.
Independently of some statutory authority justices of 

the peace, out of sessions, have no power to try misdemean
ours in a summary manner. R. v. Carter, 5 O. R. 651.

The distinction between felony and misdemeanour is 
now abolished. Code, s. 535.

MURDER, MANSLAUGHTER.
Sections 218 to 230 of the Code deal with these offences. 

Malice is not now a necessary ingredient of murder. The 
intention to kill and the unlawful nature of the act are, how
ever, important.
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Where a person does an act, the natural consequence 
of which is criminal, but such consequence is prevented by 
extraneous causes, he is nevertheless to be taken to have 
intended that the natural consequence of his act should 
result; that is to say, he is to be considered as having 
intended to commit the crime which would have resulted, 
had he not been prevented from completing his act. R. v. 
Duckworth (1892), 2 Q. B. 83; 17 Cox C. C. 495.

Uenerallv in cases of homicide the prisoner’s act must 
directly and immediately occasion the death, but a person is 
deemed to have committed homicide, although his act is not" 
the immediate or not the sole cause of death in the follow
ing eases: (1) If he inflict a bodily injury on another which 
causes surgical or medical treatment which causes death. 
R. v. Davies, 15 Cox C. C. 174. The treatment must, how
ever, be in good faith and with common knowledge and skill ; 
(2) If he inflicts a bodily injury on another which would not 
have caused death, if the injured person had submitted to 
proper surgical or medical treatment, or had observed pro
per precautions as to his mode of living. See Stephen’s Dig. 
5th ed. 178.

If a man has a disease which in all likelihood would ter
minate his life in a short time, and another give him a wound 
or hurt, which hastens his death, this will constitute murder 
or manslaughter, for to accelerate the death is sufficient. 
R. v. Martin, 5 C. & P. 130. Code, s. 224.

Of course in such a case as this the prisoner’s act hasten
ing the death must be unlawful. Provocation may reduce 
homicide to manslaughter. Code, s. 229 (3). But there is 
no provocation in doing what there is a legal right to do. 
R. v. Brennan, 4 Can. C. C. 41.

If a prisoner, having been lawfully apprehended by a 
police constable on a criminal charge, uses violence to the 
constable or to any one lawfully assisting him, which causes 
death, and this is done with intent to inflict grievous bodily 
harm, he is guilty of murder. And this is the case if the 
act is done only with intent to escape, but if in the course
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of the struggle he accidentally causes an injury, it would be 
manslaughter. R. v. Porter 13 Cox C. C. 444. See Code, 
s. 339. See s.-s. 4 of s. 339 as to arrest under an illegal 
warrant.

If an officer is arresting under a warrant, he must have 
the warrant with him at the time. If he has not, and the 
prisoner does not know of its existence, the arrest will be 
unlawful, and if in resisting the arrest the officer is killed, 
it will not be murder but manslaughter. R. v. Chapman, 
13 Cox C. C. 4. See Code, s. 33.

Death resulting from fear caused by menaces of per
sonal violence and assault, though without battery, is suffi
cient to support an indictment for manslaughter. R. v. 
Dugal, 4 Q. L. R. 350. See Code, ss. 330-333.

Where A., in unlawfully assaulting B., who at that time 
had in her arms an infant, so frightened the infant that it 
had convulsions, although previously healthy, and from the 
effects of which it eventually died in about six weeks, A. is 
guilty of manslaughter, if the jury think that the assault 
on B. was the direct cause of death. R. v. Towers, 13 Cox 
C. C. 530. See Code, ss. 330, 333.

The general rule of law is that provocation by words 
alone will not reduce the crime of murder to that of man
slaughter. But special circumstances attending such a pro
vocation may be held to take the case out of the general 
rule. For instance, if a husband suddenly and unexpectedly 
hearing from his wife that she had committed adultery, 
were thereupon to kill her, it might be manslaughter. R. 
v. Rothwell, 13 Cox C. C. 145. If an Indian shoot a man 
under the belief that he is an evil spirit, the offence is man
slaughter. R. v. Maehekequonabe, 38 O. R. 309; 3 Can. 
C. C. 138.

An infant two years and a half old is not capable of 
appreciating correction, a father therefore is not justified in 
correcting it and if the infant dies owing to such correction, 
the father is guilty of manslaughter. R. v. Griffin, 11 Cox 
C. C. 403.
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Justices of the peace have little concern with the tech
nical distinctions between murder and manslaughter. If a 
party is guilty of either he should be committed for trial, 
but it is necessary that the death should be expressly proved, 
for otherwise nun constat that any offence has been com
mitted.

As to the liability of a soldier carrying out the order 
of his sergeant, see B. v. Stowe, 7 N. S. B. 121.

Across a common was an unfenced and open footpath 
which the public had a right to use. A commoner know
ingly turned a vicious horse on to the common to depasture. 
The horse kicked a child and caused its death, the child 
being at the time so near the boundary that the jury could 
not say whether it was on the footpath or beyond it, but 
found the owner of the horse guilty of culpable negligence, 
and convicted him of manslaughter, and the conviction was 
held right. B. v. Dant, 10 Cox C. C. 102.

The spectators of a sparring match are not participes 
criminis so that their evidence touching what occurred at 
the match requires corroboration. There is nothing unlaw
ful in sparring, unless perhaps the men fight on until they 
are so weak that a dangerous fall is likely to be the result 
of the continuance of the game. Therefore, except in the 
latter case, death caused by an injury received during a 
sparring match does not amount to manslaughter. B. v 
Young, 10 Cox C. C. 371.

A medical man is bound to use proper skill and caution 
in dealing with a poisonous drug or dangerous instrument, 
and if he does not do so and death ensues he is guilty of 
manslaughter, but it will be otherwise if he makes an error 
in judgment only. B. v. Macleod, 12 Cox C. C. 534. And 
to render a person liable to conviction for manslaughter, 
through neglect of duty, there must be such a degree of 
culpability in his conduct as to amount to gross negligence. 
B. v. Finney, 12 Cox C. C. 625; see ss. 212. 213 and 214 of 
the Code.

A grown up person, who chooses to undertake the 
charge of a human creature, helpless, either from infancy,
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simplicity, lunacy or other infirmity, is bound to execute 
that charge without wicked negligence, and if such person, 
by wicked negligence, lets the helpless creature die, that per
son is guilty of manslaughter.

The neglect to provide food or medical attendance for 
a person of full age is, under certain circumstances, man
slaughter. R. v. Instan (1893), 1 Q. B. 450; 17 Cox C. C. 
602.

Mere negligence is not enough, there must be negligence 
so great as to satisfy a jury that the offender had a wicked 
mind, in the sense of being reckless and careless, whether 
death occurred or not. R. v. Nicholls, 13 Cox C. C. 75.

Where, from conscientious religious conviction that God 
would heal the sick, and not from any intention to avoid 
the performance of their duty, the parents of a sick child re
fuse to call in medical assistance, though well able to do so, 
and the child consequently dies, it is not culpable homicide. 
R. v. Wagstaff, 10 Cox C. C. 530. See further R. v. Downes, 
1 Q. B. D. 25; R. v. Morley, 8 Q B. D. 571.

The prisoner belonged to a sect who objected, on reli
gious grounds, to calling in medical aid and to the use of 
medicine, and he had wilfully and deliberately abstained 
from providing medical aid and medicine which were neces
sary for his child, though he knew it to be dangerously ill, 
but in other respects he had done all he could in the best 
interests of the child. Medical aid would have prolonged 
and probably saved the child’s life and the prisoner had the 
means to procure it and he was held rightly convicted of 
manslaughter. R. v. Senior (1899), 1 Q. B. 283 ; see also R. 
v. Beer, 32 C. L. J. 416. i

The prisoner was convicted of manslaughter in killing 
his wife, who died on the 10th November, 1881. The im
mediate cause of her death was acute inflammation of the 
liver, which the medical testimony proved might be occa
sioned by a blow or a fall against a hard substance. On the 
17th October, 1881, the prisoner had knocked his wife 
down with a bottle. She fell against a door, and remained
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on the floor insensible for some time. She was confined to 
her bed soon afterwards, and never recovered. Evidence 
was given of frequent acts of violence committed by the 
prisoner upon his wife within a year of her death, by knock
ing her down and kicking her on the side, and this evidence 
was held properly admissible, and that there was evi
dence to submit to the jury that the disease which caused 
her death was produced by injuries inflicted by the prisoner. 
Theal v. R., 7 S. C. H. 397.

The fact of people drinking together, even to excess, 
does not, of itself, constitute an offence on the part of the 
others, although one should die from the effects of the drink. 
But if a man, profiting by the weakness of another, whether 
that other be a child or a man of weak mind, or a man sub
ject to an uncontrollable passion for drink, should encourage 
such person to drink immoderately, in a quantity likely to 
cause him severe sickness or death, and death ensues, he, 
who tempted the other, is responsible for his death. If the 
one so pressing the other to drink, acted with the intention 
to kill, he is guilty of murder. If he acted without such 
intention, but intending to make the other sick, even in 
sport, he is guilty of manslaughter. R. v. Lortie, 9 Q. L. 
It. 358.

The offence of attempting to procure any person to com
mit murder under s. 834 of the Code, may be committed by 
publishing in a newspaper an article inciting to murder, the 
article being considered as a. separate incitement to each 
subscriber of the paper, and the fact that a large number of 
persons are encouraged, instead of only one, does not alter 
the nature of the offence. R. v. Most, 7 Q. B. D. 844.

A man, who has an unlawful and malicious intent 
against another, and in attempting to carry it out, injures 
a third person, is guilty of what the law deems malice 
against the person injured.

The prisoner, in striking at a man, struck and wounded 
a woman beside him, and on the trial the jury found that 
the blow was unlawful and malicious, and did, in fact, wound
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her, but that the striking of her was purely accidentel, and 
not such a consequence of the blow aa the prisoner ought to 
have expected, he was, nevertheless held guilty. R. v. Lat
imer, 17 Q. B. D. 359.

The omission of the words “ of malice aforethought ” 
from the averment of the intent in an indictment for wound 
ing with intent to murder, constituted a substantial defect 
therein, and was n ,t cured by s. 143 of the R. S. C. c. 174. 
R. v. Carr, 26 L. C. J. 61. See now Code, s. 611, and form 
FF. See also R. v. Deery, 26 L. C. J. 129; R. v. Bulmer, 
5 L. N. 287.

Homicide is excusable when necessary to the preserva
tion of a man’s own life, or of his wife, child, or parent. 
Thus, where a son had reasonable grounds for believing, and 
honestly believed that his father was about to cut his 
mother’s throat, the shooting of the father, under such cir
cumstances, was held excusable homicide. R. v. Rose, 15 
Cox C. C. 540. To prevent grievous bodily harm it is also 
excusable. Code, s. 45. R. v. Theriault, 32 N. B. R. 504; 
2 Can. C. C. 444. See as to homicide under the necessity 
of procuring food to prolong life. R. v. Dudley, 14 Q. B. 
D. 273, 560.

Any one who leaves a hole in the ice, or an excavation 
in the earth, unguarded, is guilty of manslaughter, if any 
person loses his life by accidentally falling therein while the 
same is unguarded. Code, s. 255. A corporation cannot be 
made liable for manslaughter. R. v. Great West Co., 3 Can. 
C. C. 514; 13 M. L. R. 66.

Any one found committing murder or manslaughter, or 
an attempt to murder, or being accessory after the fact to 
murder, may be arrested by any one without warrant. Code, 
s. 552, part xviii.

An acquittal or conviction of murder is a bar to the 
same homicide charging it as manslaughter, and an acquittal 
or conviction of manslaughter is a bar to the same homicide 
charging it as murder. Code, s. 633, s.-s. 2. See ante, pp. 
316-8.
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And on a count charging murder, if the evidence 
proves manslaughter, but docs not prove murder, the jury 
may find the accused not guilty of murder, but guilty of 
manslaughter, hut shall not, on that count, find the accused 
guilty of any other offence. Code, s. 713, s.-s. 2.

NAVIGABLE WATERS.

The R. S. C. c. 91, enables the Minister of Marine to 
cause the removal of obstructions caused by wrecks in navi
gable waters, and sawdust, edgings, slabs, bark or rubbish 
are not allowed to be thrown into any navigable river or 
stream, lb. s. 7. See 60 & 61 V. c. 23; 61 V. c. 41; 62 & 
63 V. c. 31. ,

NAVIGATION OF CANADIAN WATERS.
The R. S. C. c. 79, contains various provisions respect

ing navigation. Wilful disobedience of the rules of naviga
tion prescribed by the Act, entails a penalty not exceeding 
two hundred dollars, and not less than twenty dollars. Ib. 
s. 4. Penalties are recoverable before two justices of the 
peace on the oath of one credible witness, lb. s. 8.

NECESSARIES OF LIFE.
As to the duty to provide for those unable either by 

reason of infancy, age, sickness, insanity or any other cause 
to provide for themselves. Sec ss. 209, 210, 211 and 215 of 
the Code.

NEGLIGENCE.
Causing danger to passengers on railways, Code, s. 251, 

or causing grievous bodily harm by negligently performing 
duty, ib.s. 252, or by furious driving, ib. s. 253, are indictable 
offences. See also ib. s. 255. There is a legal duty to use 
reasonable care and skill, lb. ss. 212-214.

See Corporations, ante p. 493.

NORTH-WEST TERRITORIES.
The R. S. C. c. 50 is not ultra vires, and prior to the 54 

& 55 V. c. 22, s. 9, a judge and a justice of the peace, with
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the intervention of a jury of six, had power to try a prisoner 
charged with treason.

The information in such case (if any information be 
necessary) may be taken before the judge alone. An objec
tion to the information would not be waived by pleading to 
the charge after objection taken. At the trial in such case, 
the evidence may be taken by a shorthand reporter. R. v. 
Beil, 2 M. L. R. 321; Reil v. R. 10 A. C. 678. Sec 84-58 V. 
c. 22, s. 9, which alters the law as to trial by jury.

The 51 V. c. 19; 57 & 58 V. c. 17 ; 58 & 59 V. c. 31; 60 
& 61 V. c. 28; 61 V. c. 5, and 63 & 64 V. c. 44, amend the 
original Act.

NUISANCES.
A common nuisance is an unlawful act or omission to 

discharge a legal duty, which act or omission endangers the 
lives, safety, health, property or comfort of the public, or by 
which the public arc obstructed in the exercise or enjoyment 
of any right common to all His Majesty’s subjects. Code, 
s. 191.

Every one is guilty of an indictable offence and liable to 
one year’s imprisonment or a fine who commits any common 
nuisance which endangers the lives, safety or health of the 
public, or which occasions injury to the person of any in
dividual. Code, 8. 192.

Any one convicted upon any indictment or information 
for any common nuisance other than those mentioned in the 
preceding section, shall not be deemed to have committed a 
criminal offence ; but all such proceedings or judgments may 
be taken and had as heretofore to abate or remedy the mis
chief done by such nuisance to the public right. Code, s. 193.

There seems to be no authority for a justice convicting a 
party summarily of a nuisance, and fining for the offence, 
Bross v. Huber, 18 U. C. B. 286, and though the obstruction 
of a highway is a public nuisance, a conviction by a magis
trate for such obstruction and order to pay a continuing fine 
until the removal of such obstruction was held bad, as un
warranted by any Act of Parliament. R. v. Huber, 15 U. C. 
R. 589.



672 MAGISTRATES' MANUAL.

To constitute a public nuisance, the thing complained 
of must lie such as in its nature or its consequences is a 
nuisance, an injury or a damage to all persons who come 
within the sphere of its operation, though it may be in a 
greater or less degree. Little v. Ince, 3 C. P. 545; B. v. 
Meyers, 3 C. P. 333.

Throwing noxious matter into Lake Ontario, or any other 
public navigable water, is a public nuisance, and renders the 
party committing it liable to an indictment. Watson v. 
Toronto G. & W. Co., 4 U. C. R. 158. Obstructions to 
navigable rivers are public nuisances. Brown v. Gugy, 14 L. 
C. B. 213.

So the non-repair of a highway, or the obstruction there
of, is a nuisance, indictable At common law. R. v. Paris, 12 
C. P. 450.

The proper remedy for a public nuisance is by indict
ment. Small v. G. T. R. Co., 15 U. C. R. 283.

The circumstance that the thing complained of fur
nishes, on the whole, a greater convenience to the public than 
it takes away, is no answer to an indictment for a nuisance. 
It, v. Bruce, 10 L. C. R. 117; R. v. Ward, 4 A. & E. 384.

A conviction for obstructing a highway is bad, unless it 
appears on the face of it that the place was a public high
way. R. v. Brittain, 4 X. B. R. 614.

OATHS.
A justice is guilty of an indictable offence if he adminis

ters, or causes to be administered, “ any oath or affirmation 
touching any matter or thing whereof such justice has not 
jurisdiction or cognizance by some law in force at the time 
being, or authorized or required by any such law,” see Code, 
s. 153.

The R. S. C. c. 141, respecting extra judicial oaths has 
been repealed. See 56 V. c. 31, Code, schedule two.

Prior to the passing of this Act, a magistrate taking an 
affidavit without authority, was guilty of a misdemeanour, 
and a criminal information would lie against him for so 
doing. Jackson v. Kassel, 26 U. C. R. 346.
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The provision of the 33 V. c. 2, s. 28, that all affidavits 
required thereunder, might be taken before “ any justice of 
the peace,” did not empower a justice of the peace to admin
ister the oath anywhere in the province; it merely authorized 
him to do so in the place where he acted as justice. It. v. 
Atkinson, 17 C. P. 295.

The 66 V. c. 31, s. 26, gives power to a justice to 
“receive the solemn declaration of any person voluntarily 
making the same before him in the form in the schedule A 
to this Act, in attestation of the execution of any writing, 
deed, or instrument, or of the truth of any fact, or of any 
account rendered in writing. Schedule A.

I, A. B., do solemnly declare that (stale the fact or facts 
declared to), and I make this solemn declaration conscientious
ly believing it to be true, and knowing that it is of the same 
force and effect as if made under oath and by virtue of “ The 
Canada Evidence Act,” 1893. Declared before me , at

this day of , A.D. 19 .

See R. v. Skelton, 4 Can. C. C. 467, post title perjury.
It is an indictable offence to administer an oath to bind 

the person taking the same, to commit any crime punishable 
by death or imprisonment for more than five years. Code, s. 
120. And other oaths are made unlawful by s. 121 of the 
Code. Any one found offending against either of these sec
tions, may he arrested without warrant by any one. Code, s. 
662, part" VII.

As to false oaths, see Code, s. 147.

OATHS OF ALLEGIANCE.

The Act respecting oaths of allegiance, R. S. C. c. 112, 
prescribes the form of the oath of allegiance, and enacts that 
all justices of the peace and other officers lawfully authorized, 
either by virtue of their office or special commission from the 
crown for that purpose, may administer the oath of allegiance 
under the Act in any part of Canada. See ante p. 8.

o U.H. 43
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• OBSCENITY.
Selling obscene books is an indictable offence, 63 & 64 

V. c. 46, amending s. 179 of the Code, even although a good 
ulterior object is intended to be served thereby. B. v. Hicklin, 
L. It. 3 Q. B. 360. The obtaining obscene prints and libels 
for the purpose of afterwards publishing and disseminating 
them, is an act done in commencing a misdemeanour, and 
therefore an indictable offence. Dugdale v. R., 1 E. & B. 435.

As to sending obscene matter by mail, see 63 & 64 V. c. 
46, amending s. 180 of the Code.

The B. S. 0. c. 223, s. 549, empowers councils to pass 
by-laws for preventing the posting of indecent placards, 
writings, or pictures, etc.

OBSTRUCTING PUBLIC OR PEACE OFFICERS.
Every one is guilty of an indictable offence and liable to 

ten years’ imprisonment who resists or wilfully obstructs any 
public officer in the execution of his duty or any person act
ing in aid of such officer.

Every one is guilty of an offence and liable on indict
ment to two years’ imprisonment, and on summary conviction 
Indore two justices of the peace to six months’ imprisonment 
with hard labour, or to a fine of one hundred dollars, who 
resists or wilfully obstructs—

(а) any peace officer in the execution of his duty or any 
person acting in aid of any such officer ;

(б) any person in the lawful execution of any process 
against any lands or goods or in making any lawful distress 
or seizure. R. S. C. c. 162, s. 34. Code, s. 144. See also s. 
909, 56 V. c. 32; R. v. Finlay, 4 Can. C. C. s. 539; 21 C. L. T. 
Occ. N. 419; IS M. L. R. 383. See as to the trial of these 
offences, Code, s. 783 (e). Sec also s. 229 (4) as to illegal 
arrest.

When the process is void there can be no conviction for 
obstructing the officer. R. v. Finlay, supra.

The writ must be in proper form and on its face regular. 
R. v. Monkman, 8 M. L. R. 509. See, however, Code, s. 21,
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and the court must have jurisdiction to issue the process, R. 
v. Finlay, supra. See also R. v. King, 18 0. R. 566; R. v. 
Carlcy, 18 C. L. T. Occ. X. 27 ; Appleton v. Lepper, 20 C. 
P. 138; assault on constable, ante, pp. 450-2. Then it will 
justify the officer executing, though it may be bad in fact, and 
quashed or set aside. Sleeth v. Hurlbert, 25 S. C. R. 620.

OFFICE, OFFENCES BY PERSONS IN.
Every one who is an officer or servant of, or a person 

employed by the minister on any public work under the 
minister, and who wilfully and negligently violates any by
law, order or regulation of the department, if such violation 
causes injury, or risk of injury to any property or person, 
or renders such risk greater than it would have been but for 
such violation, although no actual injury occurs, is guilty of 
a misdemeanour. R. S. C. c. 36, s. 27. There is a similar 
provision in the Act respecting the Department of Railways 
and Canals, R. S. C. c. 37, s. 17, in respect to disobedience 
of regulations by officers or servants, as well as in the Act 
respecting Government railways. R. 8. C. c. 38, s. 59.

So every person who wilfully obstructs any officer or em
ployee of a Government railway, in the execution of his duty, 
shall, on summary conviction, be liable to a penalty not ex
ceeding forty dollars. R. 8. C. c. 38, s. 63.

See s. 38 of the R. 8. C. c. 69 as to obstructing or im
peding an inspector, or other officer acting in execution of 
The Animal Contagious Diseases Act.

As to misconduct of sheriffs or officers entrusted with the 
execution of writs, sec Code, s. 143, and as to obstructing 
officers, ib. s. 144.

An officer in the public service of Canada having charge 
of the public dredging and whose duty it was to audit the 
expenditure therefor, used property of his own in connection 
with the dredging, having first placed it in the name of a 
third party in whoso name also he made out the accounts. 
No undue gains were made by him, but as such public officer 
he certified as to the correctness of the accounts respecting 
the use of his said property as though for services rendered
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by contractors with the government, and thereby received for 
himself a payment for those services. This was held to be 
misbehaviour in office and an indictable offence at common 
law, and that to constitute such offence it was not essential 
that pecuniary damage should have resulted to the public by 
reason of such irregular conduct, nor that the defendant 
should have acted from corrupt motives. R. v. Arnoldi, 23 
0. H. 201. See Code, s. 133. As to selling an office, see Code, 
s. 137.

ONTARIO FACTORIES ACT.
The R. S. 0. c. 256 contains various provisions as to the 

manner of conducting factories and employing persons there
in. See (Ont.) 1 Edw. VII. i. 35.

Section 20 of the R. S. 0. c. 256 prohibits dangerous 
machinery. See Redgrave v. Lloyd, 18 Cox C. C. 149. 
Whether machinery is dangerous depends upon whether or 
not there is in the ordinary course of things a substantial pro
bability of danger arising from its use. Hindlc v. Birtwistle, 
18 Cox C. C. 508.

Section 14 prevents a child from cleaning even a fixed 
part of a machine while it is in motion. Pearson v. Belgian, 
M. Co., 18 Cox C. C. 241.

Justices of the peace may grant a warrant, authorizing 
the inspector to enter any room or place actually used as a 
dwelling, if they have reasonable cause to suppose that any 
enactment of the Act is contravened in any such room or 
place as aforesaid.

Prosecutions are to be before two justices, ib. s. 46, and 
the information must be laid within two months, or where 
the offence is punishable at discretion by imprisonment, 
within three months after the commission of the offence. 
The description of the offence in the words of the Act, or 
in similar words, shall be sufficient in law. See ante, pp. 
233-4. !

Any exception, exemption, proviso, excuse or qualifica
tion, whether it does or does not accompany the description 
of the offence, in the Act, may be proved by the defendant.
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but need not be specified or negatived in tile information, 
and if so specified or negatived, no proof in relation to the 
matters so specified or negatived, shall he required on the 
part of the informant, lb., s. 47. See ante pp. 211, 244-6.

PATENTS.
The B. S. C. c. 61, s. 54, provides that any patented 

article, sold, or offered for sale, must he stamped with the 
date of the patent applying thereto, and non-compliance 
entails a penalty not exceeding one hundred dollars. Under 
s. 65, it is a misdemeanour for a person, who is not the 
patentee of an article, sold by him, to stamp or mark it with 
the name, or any imitation of the name of the patentee ; or 
for any person to offer for sale as patented, any article not 
patented, for the purpose of deceiving the public. And wil
fully making any false entry in any register or lrook, or any 
false or altered copy of any document relating to the purposes 
of the Act, is a misdemeanour, lb. s. 56. See 55 & 56 V. c. 
24 ; 56 V. c. 34 ; 60 & 61 V. c. 25.

PAWNBROKERS.
The R. S. C. c. 128, contains the law on this head. Un

der s. 6, every pawnbroker, who in any ease stipulates for, or 
takes a higher rate of interest than the Act prescribes, is 
liable to a penalty not exceeding fifty dollars. By s. 7, every 
person who counterfeits, forges or alters any note or memor
andum given by a pawnbroker for goods, pledged, or causes 
or procures the same to be done, or utters, vends or sells such 
note or memorandum, knowing the same to be counterfeited, 
forged or altered, with intent to defraud any person, shall be 
liable, on summary conviction, to imprisonment for any term 
not exceeding three months.

A person cannot he considered a “ pawnbroker ” by 
engaging in a single act of receiving or taking a pawn or 
pledge, as this would not be exercising the trade of a pawn
broker. R. v. Andrews, 26 U. C. R. 196.

The same rule prevails under “ The Quebec Act,” 34 V. 
c. 2, s. 69; see Perkins v. Martin, 25 L. C. J. 36.
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Prior to the passing of the recent Act it was held, in 
Ontario, that a pawnbroker might legally charge any rate of 
interest agreed on between him and the pledgor. R. v. Adams, 
8 P. R. 462.

A sale with transfer of possession, the vendor having a 
right of re-purchase, is not a pawn within the R. S. 0. c. 
188. R. v. Munson, 4 Can. C. C. 351.

The R. S. C. c. 128, s. 9, gives a pawnbroker power to 
hand to a peace officer any person whom he reasonably suspects 
of having stolen goods.

The question whether he had reasonable grounds of 
suspicion is for the Judge, toward v. Clarke, 20 Q. B. I). 
658.

PEACE OX PUBLIC WORKS.
The R. S. C. c. 151, is the Act respecting the preserva

tion of peace in the vicinity of public works. Where neces
sary, the Act may be brought into force by proclamation 
within the limits of any public works. After the Act comes 
in force, every weapon in the hands of every person employed 
on the works must be delivered up, or in default the same 
may be seized, and the offender incurs a penalty not exceeding 
four dollars, and not less than two dollars, for every weapon 
found in his possession, ti. ss. 3 and 5. The sale of intoxi
cating liquor is prohibited, t'6. s. 13. All the provisions of 
every law respecting the duties of justices of the peace in 
relation to summary convictions and orders, and to appeals 
from, such convictions, and for the protection of justices of 
the peace when acting as such, or to facilitate proceedings 
by or before them, in matters relating to summary convic
tions and orders, shall, in so far as they are not inconsistent 
with this Act, apply to every justice of the peace mentioned 
in the Act. lb. s. 21. |

PERJURY AND SUBORNATION OF PERJURY.
Perjury is an assertion as to a matter of fact, opinion, 

belief or knowledge, made by a witness in a judicial proceed
ing as part of his evidence, upon oath or affirmation, whether
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Buck evidence is given in open court, or by affidavit or other
wise, and whether such evidence is material or not, such 
assertion being known to such witness to be false, and being 
intended by hijp to mislead the court, jury, or person hold
ing the proceeding.

Subornation of perjury is counselling or procuring a 
person to commit any perjury which is actually committed. 
Code, s. 145.

All false statements wilfully and corruptly made as to 
matters affecting the credit of the witness are material. R. 
v. Baker (1896), 1 Q. B. 797.

On a charge of perjury it is not necessary to prove that 
the subject matter of the perjury was material to the issue, 
in which the perjury was committed. R. v. Roes, 28 L. C. 
J. 261. Therefore, a false affirmation of a Quaker or other 
person who is by law authorized to make an affirmation or 
declaration in lieu of an oath, may amount to perjury as 
well as oral evidence in open court. See the Interpretation 
Act, R. S. C. c. 1, s. 7 (28).

Before perjury can be assigned it must be shown that 
the person administering the oath had authority to do so. 
See R. v. Lloyd, 19 Q. B. D. 213.

The deputy returning officer at a federal election has 
power to administer the oath to a person claiming to be an 
elector, even though he is not entitled to vote. R. v. Cham
berlain, 10 M. L. R. 261.

Section 147 of the Code only applies when the party is 
“ authorized by law ” to make a declaration. But the 56 V. 
c. 31, s. 26, gives a justice authority to take such declara
tions, and the person making same is therefore “authorized” 
to make same within the meaning of a. 147. R. v. SJcelton, 
4 Can. C. C. 467. Though several persons declare and the 
declaration begins with the pronoun “we,” it will be con
strued as the declaration of each severally. Ib.

The Interpretation Act, R. S. C. c. 1, a. 7 (29), provides, 
whenever, by an Act of Parliament, or by a rule of the Senate
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or House of Commons, or by an order, regulation or com
mission, made or issued by the Governor in Council, under 
any law authorizing him to require the taking of evidence 
under oath, an oath is authorized or directed to be made, 
taken or administered, such oath may be administered, and 
a certificate of its having been made, taken or administered, 
may be given by any one named in any such Act, rule, order, 
regulation or commission, or a Justice of the Peace having 
authority or jurisdiction within the place where the oath is 
administered. See also the 56 V. c. 31.

When an oath is administered without any authority, 
the person taking such oath cannot be convicted of perjury. 
B. v. Martin, 21 L. C. J. 156; B. v. McIntosh, 12 N. B. R. 
372. The person administering the oath must be exercising 
his jurisdiction at the time the oath is administered. Mc- 
Adam v. Weaver, 4 N. B. B. 176.

Where the oath was administered in the sessions in open 
court by the clerk of the county court at the request of the 
clerk of the peace, it was held sufficient. R. v. Coleman, 
30 O. R. 93.

It is a well-known rule that the testimony of a single 
witness is not sufficient to convict on a charge of perjury. 
Two witnesses, at least, must contradict what the accused 
has sworn, or, at any rate, one must so contradict, and other 
evidence must materially corroborate that contradiction. 
See Code, s. 684.

The offence of perjury consists in taking a false oath in 
a judicial proceeding, and whether the oath is taken in a 
judicial proceeding before a court, at common law, or acting 
on a statute, it is equally an oath taken in a judicial pro
ceeding, and punishable as perjury. R. v. Castro, L. B. 9 
Q. B. 350.

Any oath or affirmation administered under the author
ity of any Act of the Provincial Legislature, entails the 
same consequences, with respect to perjury, as if the oath 
were administered under the authority of an Act of the Par
liament of Canada. Code, s. 145 (3).
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So it is perjury to swear falsely in any province in any 
affidavit to be used in any other province. Code, s. 149.

The swearing falsely by a voter, at an election of alder
men for the city of Toronto, that he was the person 
described in the list of voters, not being made perjury by 
any express enactment, was held not an oath upon which, 
by the common law, perjury could be assigned, not being in 
any judicial proceeding or anything tending to render 
effectual a judicial proceeding. Thomas v. Platt, 1 U. C. B. 
217. But this would now be perjury under the statute, as 
the offence is not now confined to evidence given in judicial 
proceedings.

As to the indictment for perjury, see Code, s. 616, and 
as to the certificate of the trial at which perjury was com
mitted, see Code, s. 691.

Under the B. S. C. c. 154, s. 4, any judge may direct the 
prosecution of any person who appears to be guilty of per
jury in giving evidence before the court.

When the false evidence is in an affidavit or written 
deposition, it may be quoted according to the very terms of 
the deposition in which the false statements were made, so 
also the tenor or substance of the false statement may be 
charged in the information. But the true sense of every
thing which relates to the subject upon which perjury is 
assigned must be shown, but not matters which are foreign 
thereto. B. v. Trudel, 14 Q. L. B. 193; see form FF in 
schedule one.

PEBSONATION.
Under the 63 & 64 V. c. 12, s. 114, every person who, 

at a federal election, applies for a ballot paper in the name 
of some other person, whether living or dead, or a fic
titious person, or having voted once at any election, 
applies at the same election for a ballot paper in his own 
name, is guilty of personation. Section 116 makes it an 
indictable offence for a candidate to corruptly induce any 
person to personate any voter. Under s. 115, every one who
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aids, abets or procures the commission, by any person, of 
the offence of personation, is liable to a penalty. See 1 
Edw. VII. c. 16.

If, at a parliamentary election, a man applies to the 
presiding officer for a ballot paper in a name other than his 
name of origin, or in the name by which he is generally 
known, but in a name which appears on the register of 
voters, and which was inserted therein by the overseers in 
the belief that it was the name of the applicant, and for the 
purpose of putting him on the register, he is entitled to vote, 
and is not guilty of the offence of personation. R. v. Foi, 
16 Cox C. C. 166.

Every one is guilty of ah indictable offence, and liable 
to fourteen years’ imprisonment, who with intent fraudu
lently to obtain any property, personates any person, living 
or dead, or administrator, wife, widow, next of kin or rela
tion of any person. Code, s. 456. As to personating a 
candidate at an examination, ib. s. 457, or the owner of any 
stock or fund, ib. s. 458.

PETROLEUM.

Under the “ Petroleum Inspection Act,” 63 & 63 V. c. 
27, various penalties are imposed for different offences. A 
substance with 33 P. C. is petroleum though mixed with 
other substances. London v. Holyapfels, 19 Cox C. C. 383.

PETTY TRESPASS.
In Ontario, the R. S. c. 130, governs this offence, and 

summary proceedings may be taken before one justice of 
the peace.

This Act does not apply where the party trespassing 
acted under a fair and reasonable supposition that he had a 
right to do the act complained of. Whether he so acted is 
a fact to be adjudicated upon by the convicting justice, on 
the evidence produced before him. When he so adjudicates, 
the court will not review his decision on certiorari. R. v. 
Malcolm, 2 O. R. 511; see also R. S. 0. c. 236 as to travelling 
on public highways. |
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PILOTAGE.
The B. S. C. c. 80, contains the law on this head. 

Every penalty, imposed by the Act, may be recovered in a 
summary manner before a stipendiary magistrate, police 
magistrate, or two justices of the peace under the “ Sum
mary Convictions Act.” lb. s. 101. See 55 & 56 V. c. 20, 
end 63 & 64 V. c. 36.

PIRACY.
Every one is guilty of an indictable offence who does 

any act which amounts to piracy by the law of nations, and 
is liable to the following punishment:—

(n) To death, if in committing or attempting to com
mit such crime the offender murders, attempts to murder 
or wounds any person, or does any act by which the life of 
any person is likely to be endangered;

(6) To imprisonment for life in all other cases. Code, 
s. 127.

As to piratical acts within Canada, or such acts by one 
who comes or is brought within Canada without being tried 
therefor. See Code, s. 128.

As to piracy with violence, see s. 129, and s. 130 as to 
not fighting pirates.

There is a right to arrest without warrant any one 
found committing piracy, piratical acts, or piracy with 
violence. Code, s. 552, VIII. •

This offence at common law consists in committing 
those acts of robbery and depredation upon the high seas, 
which, if committed upon land, would have amounted to 
felony there.

The Imp. Stat. 12 & 13 V. c. 96, extends to Canada, and 
makes provision for the trial of this offence. It may be 
observed that our great inland lakes are, for the purposes of 
this offence, considered as the high seas, and our magistrates 
can take cognizance of piracy committed on the lakes, 
although in American waters, and in the same manner as if 
committed on the high seas. R. v. Sharp, 5 P. R. 135.
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POISON. i

Persons not registered under the Pharmacy Act, R. S. 
0. c. 179, are not allowed to sell poisons. See ss. 26-8.

An agent who sells poison in his own shop labelled with 
the name or address of his principal, a chemist, but not with 
his own name or address or does not give the name and ad
dress of the seller, is liable to the penalties. Templeman v. 
Trafford, 8 Q. B. D. 397.

The sale by an unqualified assistant of* duly registered 
chemist of a packet of “ Battle’s Vermin Killer ” which con
tained from seven to twenty-three per cent, strychnine is 
within the Act. Pharmaceutical Society v. Wheeldon, 24 Q. 
B. D. 683, so also the sale by a grocer of a medicine called 
“ chlorodyne ” which contained opium and chloroform. 
Pharmaceutical Society v. Piper (1893), 1 Q. B. 686. See 
also Pharmaceutical Society v. Armson, 42 W. R. 662 ; 64 L. 
J. M. C. 32.

But the prohibition does not apply to the sale of a 
mixture containing an infinitesimal quantity of poison such 
as a trace of morphine, estimated at not more than one- 
fiftieth to three-fiftieths of a grain per ounce. Pharmaceu
tical Society v. Delve (1894), 1 Q. B. 71.

Where a seedsman took orders and the money for a 
weed-killer admitted to contain poison and sent the order 
on to the manufacturers, who forwarded the article direct 
to the purchaser, he was held only the agent and not the 
seller, and therefore not liable. Pharmaceutical Society v. 
White (1900),.! Q. B. 454.

The Act, it seems, would not apply to an incorporated 
company where drugs arc sold in a department by a qualified 
druggist, the company not being a person and not being 
liable in their corporate capacity. Pharmaceutical Society 
v. London & P. S. Assn., 5 Q. B. D. 310; 5 A. C. 857.

POST OFFICE.
The R. S. C. c. 35, is the Act respecting the postal ser

vice; ss. 79 to 81. 83. 84. 88. 90. 91. 96. 103. 107. 110 and
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111 are repealed. See Code, schedule two. Unlawfully issu
ing a money order with a fraudulent intent is an indictable 
offence, li. s. 85; or forging any postage stamp or money 
order, ib. ss. 86 and 87. Under s. 92, enclosing an explo
sive substance in any letter, packet or other available matter, 
sent by post, is a misdemeanour. So removing from any let
ter any postage stamp with a fraudulent intent is a misde
meanour. lb. s. 94. So it is a misdemeanour for any mail 
carrier to be drunk on duty. Ib. s. 97. The Act was amended 
by the 52 V. c. 20; the 57 & 58 V. c. 54 ; the 60 & 61 V. c. 
26; the 61 V. c. 20; 62 & 63 V. c. 29 and 1 Edw. VII. c. 19.

PRISONS.

The R S. C. c. 183, is the Act respecting Public and 
Reformatory prisons. See also Code, ss. 950 to 956.

As to breach of prison rules being indictable. See 
Hamilton v. Massie, 18 O. R. 585.

PRIZE-FIGHTING.

Section 92 of the Code defines a prize fight to mean an 
encounter or fight, with fists or hands, between two persons, 
who have met for such purpose, by previous arrangement 
made by or for them. To send or accept any challenge to 
fight, or to train for the same, or act as trainer or second 
to any person who intends to engage in a prize fight, or to 
engage as principal in a prize fight, is an offence punishable 
on summary conviction. Code, s. 93. See also ss. 94, 95, 
96 and 97. R. S. C. c. 153, ss. 6, 7 and 10.

Mere voluntary presence at a fight does not as a mat
ter of law necessarily render persons so present, guilty of 
an assault, as aiding and abetting in such fight. A prize
fight is, however, illegal, and all persons aiding and abetting 
therein, are guilty of assault, and the consent of the persons, 
actually engaged in fighting, to the interchange of blows, 
does not afford any answer to the criminal charge of assault. 
R. v. Coney, 8 Q. B. D. 534. See ante pp. 444-5.
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PROCESS.
The R. S. C. c. 165, s. 35, made it felony to act or pro- 

fees to act under any falee process of court, or anything pur
porting to be such process, knowing it to be false. Section 
423 (C.) (a) and (c), and s. 424, of the Code would probably 
now cover this offence.

In order to convict a person of the offence of acting or 
professing to act under any false colour, or pretence of the 
process of the court, it is not necessary to show that the 
document used bore any resemblance to the actual genuine 
process of that court; it is enough if he falsely and fraudu
lently pretends that process has issued, and that in what he 
does, he is acting under such process. R. v. Evans, 7 Cox C. 
C. 293.

A document, appearing on the face of it, to be a mere 
notice by a plaintiff to a defendant, to produce accounts on 
the trial of a cause, though headed, “ In the County Court 
of L.” and entitled as if in a cause in that court, does not 
“ purport ” to be any process of the county court, and will 
not support an indictment so alleging it. R. v. Castle, 7 Cox 
C. C. 375. See arrest, ante pp. 436-440; also obstructing 
public or peace officer, ante p. 674.

PROCURING PROSTITUTES.
Section 185 of the Code is directed against procuring 

any person to become à prostitute, and s. 186 applies if the 
parent or guardian be the procurer. Sec also s. 186 (o), 
added by 63 & 64 V. c. 46.

On an indictment for attempting to procure a woman 
to become a common prostitute in corroboration of her evi
dence that for such purposes the prisoner had taken her 
to a bawdy house ; evidence of the general reputation of the 
house is admissible. R. v. McNamara, 20 O. R. 489.

Section 187 of the Code as amended by the 63 & 64 V. 
c. 46, provides for the punishment of the owner or occupier 
of premises who induces any girl to resort thereto for the 
purpose of being carnally known.
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Prosecutions under the foregoing sections 185, 186 and 
187 of the Code must be within one year from the commis
sion of the offences. Code, s. 551, (c), (viii), (ix), (x).

The prisoner will be liable, under s. 187, though the 
girl in question be the prisoner’s daughter, and the premises 
in respect of which the charge is made be the home where 
she resides with the prisoner. R. v. Webster, 16 Q. B. D. 
134.

PUBLIC HEALTH.
The R. S. 0. c. 248 is the Act respecting the public 

health. See also 62 V. c. 21. R. S. 0. c. 223, s. 550.
By the 6th clause of a city by-law, passed under this 

statute, it was provided that before proceeding to construct, 
reconstruct, or alter any portion of the drainage, ventilation, 
or water-system of a dwelling house, etc., “ the owner, or his 
agent, constructing the same,” should file in the city engin
eer’s office an application for a permit therefor, which should 
be accompanied with a specification or abstract thereof, etc., 
and by the 11th clause, that after the approval of such plan 
or specification, no alteration or deviation therefrom would 
be allowed, except on the application of “ the owner, or the 
agent of the owner,” to the city engineer. By s. 2 (1) of the 
Act, owner is defined as meaning the person, for the time 
being, receiving the rent of the lands on his own account or 
as agent or trustee of any such person who would so receive 
the same if such lands and premises were let. It was held 
that the agent intended by the Act, and coming within the 
terms of the by-law, meant a person acting for the owner 
as trustee, or in some such capacity, etc., and did not include 
a plumber employed by the owner to re-construct the plumb
ing in his dwelling-house. R. v. Watson, 19 0. R. 646.

A builder was convicted of building a house without 
sufficient air space, contrary to a by-law. The builder was 
not the owner and had not been in possession, nor had he 
any right to go on the premises after the conviction, and his 
so doing would have been a trespass. It was held that he 
was not liable for a continuing offence in respect of the con
tinuance of the work in the same state. Welsh v. West 
Ham (1900), 1 Q. B. 324.
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Where sanitary conveniences were required for every 
factory, workshop and workplace, it was held that a stable 
yard and stables at which a large number of cabmen were 
daily in attendance for the purpose of hiring cabs was a 
“ workplace ” within the meaning of the section. Bennett 
v. Harding (1900) 2 Q. B. 397.

The keeping of a house or private hospital for the 
treatment of consumptive patients is not a business ejusdem 
generis with bone boiling, soap boiling, oil refining, gas 
manufacturing, or the storing of hides, so as to constitute 
an “ other noxious or offensive trade, or business ” within 
s. 72 of the R. S. 0. c. 248, where done without the con
sent of the municipality and this though the place is not 
a sanitarium or hospital in the'true sense, but a place of busi
ness. and though by reason of the failure to take proper pre
caution the place has become offensive. R. v. Playter, 4 
Can. C. C. 338.

Where a by-law prohibits unloading cars containing 
manure on certain premises it is an offence whether the 
manure be deposited on the ground or upon a waggon, for 
the purpose of being carried away. R. v. Redmond, 24 O. R. 
331. Where persons suffering from infectious diseases, may 
be removed to a hospital if “ without proper lodging or 
accommodation.” These words mean that there must be 
facilities for isolation, and if not there must be removal to 
a hospital. Warwick v. Graham (1899), 2 Q. B. 191.

Where proceedings are taken before a magistrate for 
the condemnation as diseased of an article seized by a medi
cal health officer the magistrate has no jurisdiction to en
quire whether the article was intended for the food of man, 
but is bound to order its destruction on being satisfied that 
it is in fact diseased. Thomas v. Van Os (1900), 2 Q. B. 
448; see R. S. O. c. 248, s. 108.

The order for destruction may be made without any 
summons or notice to the person to whom the diseased article 
belongs, and he may be subsequently summoned and con
victed for keeping or exposing it for sale. White v. Red- 
fern, 5 Q. B. D. 15.
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As to the preservation of health on public works. See 
62 & 63 V. c. 30.

PUBLIC LANDS.
Under the R. S. C. c. 54, s. 137, every person who, in 

any part of the Dominion lands, interrupts, molests or 
hinders any Dominion land surveyor, while in the discharge 
of hie duty as a surveyor, is guilty of a misdemeanour. Un
der s. 138, every person who knowingly and wilfully pulls 
down, defaces, alters or removes any mound, post or monu
ment erected, planted or placed in any original survey, is 
guilty of felony. Under s.-s. 2 of this section, it is a mis
demeanour to wilfully pull down or destroy any other land
mark.

The misdemeanour mentioned in this section can only 
be committed in relation to boundaries or landmarks which 
have been legally placed by a land surveyor, with all the 
formalities required by said statute to mark the limit or line 
between two adjoining lots of land. R. v. Austin, 11 Q. L. 
R. 76. As to illegal possession of land mark. See 61 V. c. 
63, s. 9. See also 56 V. c. 18; 57 & 58 V. c. 26; 58 & 59 
V. c. 34; 60 & 61 V. c. 29; 62 & 63 V. c. 16; 63 & 64 V. 
c. 20, and 1 Edw. VII. c. 20.

PUBLIC WORKS.
As to preservation of peace on. See ante, p. 678.
As to preservation of health on. See 62 & 63 V. c. 30.

RAILWAYS.
The 51 V. c. 29, provides for the proper working of rail

ways. The Act has been amended by the 53 V. c. 28, the 55 
& 56 V. c. 27, the 56 V. c. 27, the 59 V. c. 9, the 62 & 63 V. 
c. 37, the 63 & 64 V. c. 23, and 1 Edw. VII. c. 31, and c. 
32. Under s. 291, it is a misdemeanour to place baggage, 
freight, merchandise or lumber cars in rear of passenger cars. 
So every person who is intoxicated while he is in charge 
of a locomotive engine, or acting as the conductor of a ear 
or train of cars, is guilty of a misdemeanour, lb. s. 292. 

o.a.*. 44



690 magistrates' manual.

The same rules apply to government railways. B. S. C. 
c. 38, ss. 57 and 58.

Section 263 provides, that when a train is overdue for 
half an hour, the time when it may be expected must he 
posted up or written with white chalk on a blackboard, and 
for wilful neglect a penalty of five dollars may be recovered.

Section 275 provides, that every company shall cause 
all thistles and other noxious weeds growing on the cleared 
land or ground adjoining the railway and belonging to such 
company, to be cut down and kept constantly cut down or 
to be rooted out, and a penalty of two dollars per day is im
posed for neglect.

Under s. 281 of the Act, any two justices of the peace, 
or a stipendiary or police magistrate, may appoint or dismiss 
railway constables. In the Province of Quebec such appoint
ment or dismissal must be by the judge of the Court ot 
Queen’s Bench or Superior Court, or clerk of the peace, or 
clerk of the crown, or judge of the sessions of the peace. 
A similar provision is made by the R. S. C. c. 38, s. 64, 
s.-s. 4, in reference to constables on Government railways.

Under “ The Quebec Railway Act,” a justice of the peace 
has jurisdiction to entertain a complaint against a company 
for obstructing a highway. The Dominion Act has not the 
effect of abrogating the provisions of the Quebec Act with 
respect to the local railways to which the Dominion Act 
applies. Re Quebec Central Ry., 11 Q. L. R. 193.

Under s. 250 of the Code, it is an indictable offence to 
put or throw upon or across a railway, any wood, stone, or 
other matter or thing, with intent to injure or endanger the 
safety of any person travelling or being upon any railway. 
See also s. 251.

So it is an indictable offence to obstruct a railway in a 
manner likely to cause danger to valuable property, without 
endangering life or person. Code, s. 489 ; see also ss. 490 and 
491.

As to conveyance of cattle on railways, see Code, s. 514. 
As to breaches of contract by railways, see Code, s. 621, 
S.-8. 3.
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A copy of the es. 521 and 522 of the Code must be 
posted up at the railway station, s. 522: see also onie, p. 690.

Section 283 of the 51 V. c. 29 applies only where the 
constable arrests the offender and takes him before a justice 
of the peace. A conviction therefore for walking upon a 
railway track was quashed where the defendant was not ar
rested but merely summoned. R. v. Hughes, 26 O. R. 486.

RAILWAY PASSENGER TICKETS.

The R. S. C. c. 110, provides that all persons selling 
tickets must be duly authorized, and that the company must 
redeem unused tickets or refund the unearned portion, if this 
is claimed within thirty days from the expiration of the 
time for which the ticket was issued. Every person offend
ing against the Act is liable on summary conviction before 
a justice of the peace to a penalty not exceeding fifty dollars, 
and not less than twenty dollars and costs, (s. 8.) Every 
complaint respecting an offence against the Act is to be 
prosecuted under the provisions of the “ Summary Convic
tions Act.” lb. a. 11. See 62 & 63 V. c. 38.

A by-law requiring passengers to deliver tickets or pay 
fare over again is good. Hanks v. Bridgman, 18 Cox C. 
C. 224; Heap v. Day, 51 J. P. 213; Lowe v. Volp, 18 Cox 
C. C. 253.

RAPE.
Rape is the act of a man having carnal knowledge of a 

woman who is not his wife without her consent, or with con
sent which has been extorted by threats or fear of bodily 
harm, or obtained by personating the woman’s husband, or 
by false and fraudulent representations as to the nature and 
quality of the act.

No one under the age of fourteen years can commit 
this offence.

Carnal knowledge is complete upon penetration to any, 
even the slightest degree, and even without the emission of 
seed. R. S. C. c. 174. s. 226. Code s. 266. 56 V. c. 32.
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A male under fourteen cannot be convicted of carnal 
knowledge of a girl under thirteen. R. v. Waite (1892), 2
Q. B. 600; 17 Cox C. C. 554.

Under e. 266 of the Code if there is force it is rape, 
though the girl is under fourteen, and this notwithstanding 
s. 269, which is applicable if there is consent. R. v. Riopcl, 
2 Can. C. C. 225.

The words “ man ” and “ woman ” arc used in the sense 
of male and female of the human race. lb.

As to the degree of force required, the woman must be 
quite overcome by force and terror, and there must be as 
much resistance on her parkas is possible under the circum
stances so as to make the ravisher see and know that she ds 
really resisting to the uttermost. R. v. Fick, 16 C. P. 379.

A husband cannot commit a rape upon his wife by car
nally knowing her himself. Neither can a boy under four
teen years of age, as he is presumed to be physically incapable 
of committing the offence. R. v. Hartlcn, 30 N. 8. R. 317. 
But both a husband and a boy under fourteen may be con
victed as principals in the second degree and may be punished 
for being present, aiding and abetting.

Where a married woman consents to the prisoner hav
ing connection with her, under the impression that he is 
her husband, he is guilty of rape. R. v. Dee, 15 Cox C. 0. 
679.

In several other cases the contrary was held and that 
the party was only liable to be indicted for an assault. R. 
v. Francis, 13 U. C. R. 116; R. v. Barrow, L. R. 1 C. C.
R. 156. But under s. 266 it is rape if the husband is person
ated, and it is submitted it is now a rape where the woman is 
asleep, and for that reason does not resist. See R. v. Young. 
14 Cox C. C. 114.

The crime of rape is the having connection with a wo
man forcibly where she neither consents before nor after. 
H. v. Fletcher, 8 Cox C. C. 131.

Where the woman is an idiot or lunatic the mere proof 
of the act of connection will not warrant the case being left
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to the jury. There must be some evidence that it was with
out her consent, e.g., that she was incapable of expressing con
sent or dissent, or from exercising any judgment upon the 
matter from imbecility of mind or defect of understanding, 
and if she gave her consent from animal instinct or passion 
it would not be a rape. R. v. Connelly, 26 U. C. R. 317.

But where the woman is so idiotic as to be incapable of 
expressing assent or dissent, a party who attempts to have 
connection with her without her consent, is guilty of an at
tempt at rape, but if from her state and condition the pri
soner had reason to think that she was consenting, he ought 
to be acquitted whether in the case of rape or an attempt at 
rape. Ib. R. v. Barrett, L. R. 2 C. C. R. 81 ; see also R. 
V. Pressy, 10 Cox C. C. 635.

It is rape if the connection is induced by false and 
fraudulent representations as to the nature and quality of 
the act, such as the pretence of performing a surgical opera
tion or medical treatment. See R. v. O’Shay, 19 Cox C. C. 
76. R. v. Flaherty, 2 Q. B. D. 410, no longer applicable.

A child under ten years of age cannot give consent to 
any criminal intercourse, so as to deprive that intercourse of 
criminality ; and a person may be convicted of attempting to 
have carnal knowledge of such child, even though she con
sents to the act donc. R. v. Beall, L. R. 1 C. C. R. 10. See 
Code, ss. 268-269. But the consent in such case will render 
the attempt no assault. R. v. Cockburn, 3 Cox C. C. 543 ; R. 
v. Connolly, 26 U. C. R. 323. See, however, Code, s. 261.

On a charge of attempt to commit rape, the consent of 
the girl is immaterial, and therefore evidence of such con
sent should not be received. R. v. Paquet, 9 Q. L. R. 351.

To establish the offence of unlawfully and carnally 
knowing a girl under the age of thirteen years, it is not 
necessary to prove emission of seed, and it seems that in every 
case where carnal knowlcge constitutes a crime that crime 
is complete without emission upon proof of penetration. R. 
v. Marsdcn, (1891) 2 Q. B. 149. Sec Code, a 266 (3), 
amended by the 56 V. c. 32.
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The defendant was indicted and convicted for com
mitting a rape on his daughter. The judge left it to the 
jury to say whether, on the evidence, the act of connection 
was consummated through fear or merely through solicita
tion. The court held that the question was one of fact en
tirely for the jury, and could not have been withdrawn from 
them, there being ample evidence to sustain the charge, and 
the conviction was affirmed, the case having been properly 
submitted to the jury. R. v. Cardo, 17 O. R. 11.

On a trial for rape, the evidence of the prosecutrix was 
that the prisoner knocked her down, got on her, pulled up her 
clothes, and committed a rape on her. A witness proved that 
the prisoner stated that he did no more than her husband 
would have done. Evidence was admitted of a statement 
made by prisoner’s counsel at a previous trial, on behalf of 
prisoner, that prisoner had had connection with the woman, 
with her consent, and that he had paid her $1. It was held 
that there was sufficient evidence of the commission of the 
offence, and that the statement of the prisoner’s counsel was 
properly admitted. R. v. Bedere, 81 0. R. 189.

As to evidence in case of rape, see also R. v. Lloyd, 19 
0. R. 358.

On a charge of rape there may be a conviction for an 
assault with intent to commit it. John v. R., 15 S. C. R. 384.

A statement by the woman shortly after is confirmatory. 
R. v. Riendeau, 3 Can. C. C. 893; see also R. v. Lillyman, 
(1896) 8 Q. B. 167.

And evidence is admissible of friendly acts between the 
woman and the prisoner shortly after the outrage. U. v. 
Riendeau, 4 Can. C. C. 481 ; 9 Q. Q. B. 147.

A woman is liable if she assist a man to commit rape. 
R. v. Ram, 17 Cox C. C. 609.

A committal for rape within three months after the 
offence will authorize a conviction for an offence included 
in rape, which must be within three months though the 
trial is after the three months. R. v. West (1898), 1 Q. B. 
174.
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So there may be a conviction of common assault though 
the information was not laid within the time required by 
a. 841 of the Code. B. v. Edwards, 29 O. R. 451.

As to arresting persons found committing rape or at
tempting it. See Code, a. 552, part xxi.

RECEIVING STOLEN GOODS.
Every one is guilty of an indictable offence, and liable 

to fourteen years’ imprisonment, who receives or retains in 
his possession anything obtained by any offence punishable 
on indictment, or by any acts wheresover committed, which, 
if committed in Canada after the commencement of this Act, 
would have constituted an offence punishable upon indict
ment, knowing such thing to have been so obtained. R. S. 
C. c. 164, s. 82; Code, s. 314.

Section 315 relates to receiving a stolen post letter or 
post letter-bag; section 316 to receiving property obtained by 
any offence punishable on summary conviction.

The act of receiving anything unlawfully obtained is 
complete as soon as the offender has, either exclusively or 
jointly with the thief or any other person, possession of, or 
control over such thing, or aids in concealing or disposing 
of it. Code, s. 317.

When the thing unlawfully obtained has been restored to 
the owner, or when a legal title to the thing so obtained has 
been acquired by any person, a subsequent receiving thereof 
ehall not be an offence although the receiver may know that 
the thing had previously been dishonestly obtained. Code, 
a. 318.

Section 627 provides that every one charged with re
ceiving may be indicted whether the principal offender has or 
has not been indicted or convicted.

As to the trial of joint receivers, see Code, s. 715. As 
to evidence of other property stolen within twelve months, 
see section 716, and as to proof of a previous conviction for 
fraud or dishonesty, see section 717. The offence of unlaw
fully receiving stolen property is triable under section 783; 
see also section 789.
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WIFE.

A wife, though she might have committed adultery, 
could not steal her husband’s goods, and therefore the adul
terer, receiving from her the goods which she had taken from 
her husband, could not be found guilty of receiving stolen 
goods. K. v. Kenny, 2 Q. B. D. 307. But the law is now 
altered if they are living apart, see Code, s. 313.

A wife receiving stolen goods may be convicted though 
it does not appear whether she acted under compulsion or 
not. B. v. Barnes, 19 Cox C. C. 524; see s. 13 of Code, 
ante, p. 646.

OTHER POINTS.
A husband may be convicted of receiving property which 

his wife has stolen voluntarily, and without restraint on hia 
part. B. v. McCathey, L. & C. 250; 9 Cox C. C. 251.

Manual possession or touch is unnecessary. In order to- 
sustain a conviction for receiving stolen goods, it is suffi
cient if there be a control by the receiver over the goods. 
B. v. Smith, Dears. 494.

A person having a joint possession with the thief, may 
be convicted as a receiver. R. v. Hobson, Dears. 400.

It makes no difference whether a receiver receives for the 
purpose of profit or advantage, or whether he docs it to assist 
the thief. R. v. Davis, 6 C. & P. 177.

A prisoner may be convicted of receiving although he 
was an accessory before the fact to the theft. R. v. Hodge, 12 
M. L. R. 319.

A person receiving stolen money from the thief for the 
purpose of concealing it may be convicted under s. 61 (c) 
of the Code. R. v. Campbell, 2 Can. C. C. 357.

The receiver must be a person other than the thief. 
R. v. Lamoureux, 4 Can. C. C. 101.

THE GOODS MUST BE STOLEN.
There must be a theft of the goods, and this theft must 

be a crime, either at common law, or by statute, before a
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, party can be convicted of receiving under our statute. R. v. 
Smith, L. R. 1 C. C. R. 266. R. v. Hancock, 14 Cox C. C. 
119.

Thus where the evidence shewed that the stolen goods 
were found in the premises occupied by the prisoner, but no 
proof was adduced as to the person who committed the theft, 
the court held that though there was evidence of guilty pos
session to go to the jury on an indictment for larceny, a con
viction for receiving could not be sustained in the absence 
of any evidence to shew that the goods had been stolen by 
some other person, and were unlawfully in the possession of 
some one else before they came into the prisoner’s possession. 
R. v. Perry, 26 L. C. J. 24.

Before there can be a criminal receipt of goods under 
this statute, or at common law, the goods must be stuUn, or 
at all events, the stealing, taking, extorting, embezzling, or 
otherwise obtaining, must amount to a crime at common law, 
or under the statute. For instance, if after goods are stolen, 
they got back into the possession of the owner, or be returned 
to the thief in order to detect the receiver so as to be no 
longer stolen goods, a subsequent receipt by the prisoner will 
not render him liable, the goods having lost the character of 
stolen goods. R. v. Schmidt, L. R. 1 C. C. R. 15. R. v. 
Villensky (1892), 2 Q. B. 597.

So if the exclutive possession still remains in the thief, 
a conviction for receiving cannot be sustained. It is also 
necessary that the defendant should, at the time of receiving 
the goods, know that they were stolen. R. v. Wiley, 2 Den. 37.

Recent possession of stolen property is evidence, either 
that the person in possession stole the property, or that he 
received it knowing it to be stolen. R. v. Langmead. L. & 
C. 427.

Belief, without actual knowledge, is sufficient to main
tain an indictment for receiving goods, knowing them to 
have been stolen. R. v. White, 1 F. & F. 665.

The prisoner was indicted for receiving stolen goods, 
knowing them to have been stolen. To prove his guilty
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knowledge, evidence was given that, being asked by the 
pohce as to the prices he had given, he said he did not then 
know, but his wife would make out a list of them, and next 
day she, in his presence, produced a list, and this was held 
admissible in evidence against him, as a statement author
ized by the prisoner to be made and handed over in his 
presence to the police. B. v. Mallory, 15 Cox C. C. 456.

Independently of the statute, receiving stolen goods, 
knowing them to be such, is a misdemeanour.

To justify a conviction for receiving stolen property, in 
the case of goods found, it is not sufficient to show that the 
prisoner had a general knowledge of the circumstances under 
which the goods were taken, unless the jury are also satis
fied that he knew that the cirtumstances were such as con
stituted a larceny. B. v. Adams, 1 F. & F. 86.

On an indictment against A. for stealing, and B. for 
receiving goods, evidence that, on various former occasions, 
portions of the commodity stolen have been missed, and that 
the prisoners have, after such occasions, been found selling 
such a commodity, and that on the last occasion it was the 
same, was held sufficient to fix the receiver with a guilty 
knowledge. B. v. Nicholls, 1 F. & F. 51.

When the prisoner is charged with receiving stolen 
goods, it is not necessary to prove by positive evidence that 
the property found in the possession of the prisoner belongs 
to the prosecutor. It is sufficient if the evidence be such that 
a jury may reasonably presume the identity of the property. 
B. v. Gillis, 27 N. B. B. 30.

RECOGNIZANCES.
Sections 910 to 926 of the Code relate to recognizances. 

Under s. 910, the surety for any person charged with an 
indictable offence, may obtain an order to render such per
son to jail, and an arrest may be made, under the order. 
But the Act is not to affect any existing rights of sureties. 
Ii. s. 915. When the aid of the statute is invoked, an affi
davit showing the grounds of the application, with a certified
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copy o' the recognizance, may be laid before a judge of the 
Superior or County Court, having criminal jurisdiction. 
In other cases, the form of complaint, ante, p. 392, may be 
used, and the form of warrant there given would be appli
cable for the arrest of the person charged. As to recog
nizances in general, see ante, pp. 120-2.

RESCUING.
It is an indictable offence to rescue cattle seized under 

a distress warrant for rent and impounded in an enclosed 
field. B. v. Butterfield, 17 Cox C. C. 598. See also Escape, 
ss. 169-169 of the Code.

RESERVATION OF POINTS OF LAW.
A justice of the peace or police magistrate, who can act 

alone where two justices of the peace are required to act, 
but who nevertheless acts as a justice of the peace, with 
more extended jurisdiction than an ordinary justice of the 
peace, cannot reserve a case for the opinion of the court. 
B. v. Richardson, 8 O. R. 651. A magistrate proceeding 
under a 785 of the Code may do so. See s. 742; 63 & 64 
V. c. 46. i

In R. v. Bissell, 1 0. R. 614, the right to reserve a case 
was clearly recognized. The reservation may be to the Court 
of Appeal for Ontario. Code, s. 3 («) (t) and 743 ; 63 & 64 
V. c. 46. Under s. 743, the reservation may be after trial. 
R. V. Paquin, 7 Q. S. C. 319.

RESTITUTION OF STOLEN PROPERTY.
As to restitution by juvenile offenders, see s. 824 of the 

Code. And as to restitution under that part of the Code 
relating to the Summary Trial of Indictable Offences, see 
s. 803.

Section 836 gives power to award any sum of money 
not exceeding one thousand dollars, by way of satisfaction 
or compensation for any loss of property. Section 837 
provides for compensation to the bona fide purchaser of
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stolen property, and s. 838, provides for restitution in gen
eral. See 56 V. c. 33.

An order of restitution may be made, not only when 
the proceeds are in the hands of the convict, but also when 
they are in the hands of an agent who holds them for him. 
H. v. Justices, Cen. C. C., 17 Q. B. D. 598; 18 Q. B. D. 314.

The court before which a conviction takes place has 
jurisdiction to entertain an application for the restitution 
of the proceeds of the goods as well as of the goods them
selves. If such proceeds are in the hands of the criminal 
or of an agent who holds them for him, the application 
should be granted, but if the person holding the proceeds 
does not hold them for the criminal, the application should 
not be granted, lb., also 16 Cox. C. C. 143, 196.

It seems that the power to award restitution is different 
in the case of negotiable instruments than in regard to 
ordinary personal property which was always the subject of 
larceny at common law. Where the defendant bona fide, 
and without cause to suspect, acquired the possession for 
value of a New Zealand Bond for £1,000, which had been 
stolen from the plaintiff’s possession after the conviction of 
a person for feloniously receiving the same, it was held that 
the owner could not recover it from the transferees, the 
proviso in the section applying to the right to recover as 
well as the summary restitution of a negotiable instrument. 
Chichester v. Hill, 15 Cox C. C. 258.

An order may be made for restitution of current coin 
though it may be doubtful if it has passed into circulation 
as money. Moss v. Hancock (1899), 2 Q. B. 111.

An order for restitution cannot be made unless the 
money is produced and identified at the trial as part of the 
stolen money. R. v. Haverstock, 21 C. L. T. Occ. N. 482. 
See Code, s. 838 (4); 56 V. c. 32.

The court is bound by the statute to order restitution 
of property obtained by false pretences and the subject of 
the prosecution in whose hands soever it is found, and so 
likewise of property received by a person knowing it to have
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been stolen or obtained by false pretences. But the order 
is strictly limited to property identified at the trial as being 
the subject of the charge, and it does not extend to property- 
in the possession of innocent persons which was not produced 
and identified at the trial as being the subject of the indict
ment. R. v. Goldsmith, 13 Cox C. C. 594; R. v. Smith, 12 
Cox C. C. 597.

On the construction of this section, sec Lindsay v. 
Cundy, 1 Q. B. D. 348; 2 Q. B. D. 9li; Payne v. Wilson (1895), 
1 Q. B. 653; 2 Q. B. 537.

When a prisoner is acquitted on a charge of larceny the 
court cannot order property found in his possession to be 
given to the prosecutor unless evidence sufficient to make 
out a prima facie case either in trover, trespass or replevin 
is in some way or other laid before it. R. v. McIntyre, 2 
P. E. I. 154.

The R. S. 0. c. 82, s. 1, provides for a summary trial of 
the right of the prisoner and the claimant of property in 
cases where the prisoner is not convicted of any offence in 
reference to the particular property claimed, and if the pro
perty is found to belong to the claimant, restitution may 
be ordered.

As to the right to take possession of and retain articles 
found on a person arrested to be used as evidence at the 
trial, see ante, p. 78. i

As to corruptly taking any money or reward, under pre
tence of helping any person to recover any chattel, money, 
valuable security or other property which has been stolen, see 
Code, s. 156.

As to publicly advertising a reward for the return of 
stolen property, see Code, s. 157.

Any prosecution against the proprietor of a newspaper 
under the above section must be within six months. Code, 
s. 551 (d) IV.

RETURN OF CONVICTIONS.
The R. S. 0. c. 93, is the Act respecting returns of con

victions, and fines by justices of the peace.
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Under this Act it is a question for the jury, whether 
under the circumstances of any particular case, the return 
made is immediate. In one case, the conviction was made on 
the 31st of August, and the magistrates withheld the return 
until the 15th of September, expecting to receive the fine 
every day, and intending to return it with the conviction, 
and, as soon as it became apparent to the magistrates that 
the fine would not be paid, the conviction was returned. 
The jury having found that the return was reasonably im
mediate, a verdict for the defendants was upheld. Longe- 
way q. t v. Avison, 8 O. B. 357. See as to returns Code, 
902, ante, p. 339.

As to returns by police and stipendiary magistrates, see 
B. 8. 0. c. 94.

BEVENUE.
The B. S. C. c. 29, deals with offences in relation to the 

revenue. See also 53 V. c. 23; 54 & 55 V. c. 46; 55 & 56 
V. c. 22.

The B. S. C. c. 34, and 60 & 61 V. c. 19, relate to inland 
revenue. # Under these Acts possession of domestic tobacco 
cut ready for use after purchase in the raw leaf is illegal 
unless the tobacco is put up in packages and they have rev
enue stamps attached. B. v. Senecal, 4 Can. C. C. 137 ; see 
s. 334 of the B. S. C. c. 34, and s. 20 of the 60 & 61 V. c. 19.

BIOTS AND UNLAWFUL ASSEMBLIES.
A riot is an unlawful assembly which has begun to dis

turb the peace tumultuously. Code, s. 80. Section 79 
defines an unlawful assembly.

Every one is guilty of an indictable offence who, being 
a . . . justice of the peace, or other magistrate, or 
other peace officer of any county, city, town or district, 
having notice that there is a riot within his jurisdiction, 
without reasonable excuse, omits to do his duty in suppres
sing such riot. Code. s. 140. It is an indictable offence for 
every one who refuses assistance without reasonable excuse.
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Section 141. And every magistrate is justified in using and 
ordering to be used such force as he, in good faith and on 
reasonable and probable grounds, believes to be necessary 
to suppress a riot, and as is not disproportioned to the dan
ger which he, on reasonable and probable grounds, believes 
to be apprehended from the continuance of the riot. See 
Code, s. 40; also ss. 81, 82, 83, 84, 85 and 86.

If a magistrate, responsible for order in the district 
under his control, lazily, stupidly or negligently fails to take 
the precautions necessary to preserve order, he can be pro
ceeded against in a criminal court, and can be called upon 
to answer for his neglect of duty. Such a magistrate is, 
therefore, fully justified in issuing a public notice to the 
effect that public meetings will not be permitted to be held 
in any place of public resort under his control, where he 
has reasonable grounds for believing that a breach of the 
peace is likely to result from the holding of any such public 
meeting. B. v. Cunningham, 16 Cox C. C. 420.

Sections 85 and 86 prohibit the unlawful and forcible 
destruction of buildings by persons riotously and tumultu
ously assembled to the disturbance of the public peace.

A single person cannot be convicted of riot, in respect 
of any acts of his alone and independently of and not in 
concert with others.

A procession having been attacked by rioters, the pris
oner, one of the processionists, and in no way connected 
with the rioters, was proved during the course of the attack 
to have fired off a pistol on two occasions, first in the air, 
and then at the rioters. So far as appeared from the evi
dence, the prisoner acted alone and not in connection with 
any one else. It was held that a conviction of the prisoner 
jointly with a number of others for riot could not be sus
tained. B. v. Corcoran, 26 C. P. 134.

The difference between a riot and an unlawful assembly 
is this: The former is a tumultuous meeting of persons 
upon some purpose which they actually execute with violence,
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and the latter is a mere assembly of persons upon a pur
pose, which, if executed, would make them rioters, but which 
they do not execute, nor make any motion to execute. H. 
v. Kelly, 6 C. P. 373.

An example will more clearly show the difference be
tween these three crimes: A hundred men, armed with 
sticks, meet together at night to consult about the destruc
tion of a fence which their landlord has erected ; this is an 
unlawful assembly. They march out together from the 
place of meeting in the direction of the fence; this amounts 
to a rout. They arrive at the fence, and, amid great con
fusion, violently pull it down ; this is a riot. See Harris Cr. 
L., 6th ed., 111.

To constitute a riot, the object need not be unlawful if 
the acts are done in a manner calculated to inspire terror. 
But there must be an unlawful assembling, therefore, a dis
turbance, arising among people already met together, will 
be a mere affray, unless, indeed, there be a deliberate form
ing into parties. The object must be of a local or private 
nature, otherwise, as if to redress a public grievance, it 
amounts to treason. I

The gist of the offences is the unlawful manner of pro
ceeding, that is with circumstances of force or violence. 
Therefore, assembling for the purpose of an unlawful object, 
and actually executing it, is not a riot if it is done peace
ably. I

If a man knowingly does acts that are unlawful, the 
presumption of law is that he intends the natural conse
quences of these acts, and ignorance of the law will not 
excuse him.

To constitute an unlawful assembly, it is not necessary 
that the purpose for which the persons assembled together 
was to do an unlawful act; an intention to do a lawful act 
in a violent and turbulent manner, is as much a breach of 
the law as if the intended act were illegal. It is the man
ner in which the act is intended to be done that constitutes 
the offence. It. v. Mailloux, 16 N. B. B. 493-513.
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On a charge of riot, persons are not liable merely on 
account of their having been present and among the mob, 
even although they had the power of preventing it, unless 
they by word or act helped, incited or encouraged it. B. v. 
Atkinson, 11 Cox C. C. 330.

All parties assembling to obstruct the officers of the 
law, are guilty of an unlawful assembly, whether a riot takes 
place or not, and in case of homicide, in consequence of such 
unlawful assembly, all persons may render themselves per
sonally responsible. B. v. McNaughten, 14 Cox C. C. 576.

The prisoners, members of the Salvation Army, as
sembled, with others, for a lawful purpose, and with no 
intention of carrying it out unlawfully, but with the know
ledge that their assembly would be opposed, and with good 
reason to suppose that a breach of the peace would be com
mitted by those who opposed it, and the court held that 
they could not be rightly convicted of an unlawful assembly. 
Beatty v. Citibanks, 9 Q. B. D. 308. See also B. v. Clark
son, 17 Cox C. C. 483; 66 L. T. 297.

Section 83 of the Code provides that if twelve or more 
persons are unlawfully, riotously and tumultously assembled 
to the disturbance of the public peace, a justice of the peace 
may, by proclamation, require them to disperse, and if they 
afterwards continue together for thirty minutes for the same 
purpose, they are guilty of an offence. But there may be 
a riot, and the liability to punishment therefor exists, al
though this proclamation is not made. The proclamation, 
if neglected, only renders those who would be punishable as 
rioters, liable to the greater punishment under this section. 
See B. v. Furzey, 6 C. & P. 81.

A justice of the peace is not justified in causing a meet
ing to be forcibly dispersed, on the ground merely that he 
believes and has reasonable and probable grounds for be
lieving, that the meeting was held with an unlawful intent, 
unless the meeting be in itself unlawful. O’Kelly v. Harvey, 
10 L B. Ir. 285.

c.e.M. 45



706 MAGISTRATES' MANUAL.

The offence of opposing the reading of the “ Riot Act ” 
and assembling after proclamation to disperse contrary to 
s. 83 of the Code, cannot be prosecuted after the expiration 
of one year from its commission. Code, s. 561 (c) (»).

And any one found committing the offences respecting 
the reading of the “Riot Act,” or engaged in the riotous 
destruction of or damage to buildings, may be arrested with
out warrant by any one. Code, s. 552, part V.

SAVINGS BANKS.
The R. S. C. c. 121, is the Act respecting Government 

Savings Banks. Under section 19, altering the books or 
embezzling funds is felony., Under section 20, it is a mis
demeanour to falsely pretend to be the owner of a deposit 
in such bank.

The R. S. C. c. 122, ss. 32 and 33, contain similar provi
sions in reference to chartered savings banks not belonging 
to the Government.

SCOTT ACT.
The Parliament of Canada had power under “ The 

British North America Act” to pass “The Canada Tem
perance Act.” Russell v. R., 7 A. C. 829.

As to wholesale licenses being within the competence 
of the local legislature in Nova Scotia, see R. v. McDougall,
22 N. S. R. 462; R. v, McKenzie, 23 N. S. R. 6; R. v. Rowan,
23 N. S. R. 421.

As to bringing “ The Canada Temperance Act ” into 
force, see R. v. Freeman, 22 N. S. R. 506; R. v. Casson, 21 
N. S. R. 413; Ex p. Brennan, 30 N. B. R. 91.

As to the requisites of the Order in Council, see Ex p. 
Doherty, 27 N. B. R. 405; see also 51 V. c. 34; Ex p. Tip
pett, 31 N. B. R. 139.

The introductory part of the annual statutes of Can
ada, containing a statement that an Order in Council had 
been made bringing the Act into force in a county, is not 
evidence of the making of such order. Ex p. Mercer, 25 
N. B. R. 517.
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A city, though within the territorial limits of a county, 
is not to be treated as a part of the county, on a petition to 
bring the Act into force, and the Act may be brought into 
force in the city on petition and vote of the electors thereof 
alone, though it is not a separate electoral district. E.r p. 
Dalton, 27 N. B. R. 426; see 51 V. c. 34, s. 4, as to provi
sional or temporary judicial districts.

Under section 894 of the Criminal Code the courts are 
bound to take judicial notice of a proclamation bringing the 
Act into force. Ex p. Phillips, 26 N. B. R. 397 ; see the 56 
V. c. 31, s. 8.

The Revised Statutes of Canada do not operate as new 
laws, but as a substitution and consolidation of the Acts 
thereby repealed, therefore those statutes do not affect the 
operation of “ The Canada Temperance Act ” where it had 
been previously adopted. Ex p. Donaghue, 26 N. B. R. 361.

“ The Canada Temperance Act ” can have no operation 
where “ The Indian Act ” is in force. IU Metcalfe, 17 0. 
R. 357.

The Act has been amended by the 51 V. c. 34; the 51 
V. c. 35, and the 55 & 56 V. c. 26. Section 1 of the latter 
Act allows the purchase or sale by legally qualified physi
cians, chemists, or druggists, of various articles, and of 
spirituous liquors or alcohol for exclusively medicinal pur
poses, or for bona fide use in some art, trade, or manufacture.

Before a person can be legally convicted of selling 
liquor under the Act, it must be proved before the magis
trate that the second part of the Act is in force, by the pro
duction of the Canada Oatelle, containing the proclamation. 
R. v. Risteen, 22 N. B. R. 51. The fact of the Act coming 
into force must bo proved as any other fact necessary to 
give jurisdiction. R. v. Bennett, 1 0. R. 445; R. v. Walsh, 
2 0. R. 206.

Section 95 of the Act, provides that after a poll has 
been held in any county, the Governor-General in Council 
may declare that the second part shall be in force, and take 
effect in such county “ upon, from and after the day on
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which the annual or semi-annual licenses, for the sale of 
spirituous liquors, then in force in such county, will expire.-’ 
In the county of Kings, Nova Scotia, the poll had been held, 
and the Governor in Council declared, by proclamation, that 
the second part of the Act should be in force and take effect 
“ upon, from, and after the day on which the annual or semi
annual licenses, now in force in said county, will expire.” 
There were then no licenses in the county, and there had 
been none for years previously. It was held that no day 
had been fixed, either by the statute or by proclamation, 
for bringing the second part of the Act into force. R. v. 
Lyons, 17 N. S. R. 201.

The adoption of the A(jt is on the day of polling, 
though the scrutiny return and Order in Council may be 
some time after. R. v. Halpin, 12 O. R. 330.

The word “ county,” as used in the Act, means county 
for municipal and not for electoral purposes. R. v. Shave- 
lear, 11 0. R. 727, see s. 99; see 51 V. c. 34, s. 4.

Defendant was, in the village of Parry Sound, convicted 
by the stipendiary magistrate of the district, for a sale in 
the township of Humphrey, of intoxicating liquors, contrary 
to the Act. The township of Humphrey was within the 
territorial limits of the county of Simcoe, and the Act being 
in force in the county, was held also to be in force in the 
district. The township of Humphrey formed also part of 
the district of Parry Sound, for certain judicial purposes, 
and the court held that the stipendiary magistrate for the 
said district had jurisdiction to try offences against the Act 
committed in the township of Humphrey. R. v. Monteith, 
15 0. R. 290.

The case of R. v. Shavelear, 11 0. R. 727, did not de
cide, when the territorial limits of a county for municipal 
purposes differ from its limits for judicial purposes, that 
the former should be the limits within the meaning of the 
Act

The defendant was convicted by two justices of the 
peace of the district of Muskoka for a breach of the Act in
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selling liquor at the village of Bracebridge, in the said dis
trict. The Act was in force in Bracebridge only by reason 
of its being for municipal purposes within the county of 
Victoria. The Act was in force dn Victoria, and as “county” 
means county for municipal purposes (R. v. Shavelear, 11 
O. R. 727),it was, therefore, in force in Bracebridge. But 
it could only be dealt with by justices whose commissions 
ran into the county of Victoria, there being no evidence to 
show that the Act was in force in the district of Muskoka, 
and the conviction by justices of the latter district was, 
therefore, held invalid. R. v. Higgins, 18 0. R. 148.

PUNISHMENT FOR KEEPING LIQUOR.
The 100th section of the Act prescribes the punish

ment for keeping or selling liquor contrary to the provisions 
of the Act.

Judicial sales are not illegal. Ex p. Fitzpatrick, 32 N. 
B. R. 182.

This section provides no mode for enforcing the pay
ment of the fine imposed, hut the provisions of s. 872 of 
the Code are applicable to convictions under the 100th sec
tion of “ The Canada Temperance Act,” and, therefore, in 
default of goods, imprisonment, not exceeding three months, 
may be imposed. Ex p. Fourier, 23 N. B. R. 544.

A conviction not awarding costs of distress is not in
valid. R. v. McDonald, 29 N. 8. R. 33.

Under the 100th section the justice has a discretion to 
impose a penalty exceeding fifty dollars. R. v. Cameron,
15 O. R. 115.

The words “ not less than $50 ” in this section of the 
Act, were construed to mean fifty dollars and neither more 
nor less, and a conviction was quashed because it imposed 
a penalty of $75 under the section, which the court held to 
be beyond the jurisdiction of the magistrate. R. v. Smith,
16 0. R. 454.

On a charge of selling liquor contrary to the Act, it is 
not necessary to allege that the offence was committed
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through the instrumentality of a clerk, servant, or agent, 
as the defendant is guilty under s. 100 of the Act and liable 
to the penalties imposed, if the offence is committed by him
self or any one within the class of persons above mentioned. 
R. v. Alexander, 17 O. R. 458.

In a conviction for a first offence under s. 100 of the 
Act, the form VV, given by s. 859 of the Code, awarding 
distress for non-payment of the fine, and in default thereof, 
imprisonment, must be adopted, and not the form WW. 
Where, in such a case, the latter form is adopted, it is not 
amendable under the 117th and 118th sections of the Act. 
R. v. Sullivan, 24 N. B. R. 149.

PERSONS LIABLE.

The agent of an express company merely handling and 
delivering liquor in the usual way is not liable under the 
Act. Ex p. Trenholm, 37 C. L. J. 43; 21 C. L. T. Occ. N. 55.

A person buying liquor is not guilty of an offence under 
the Act, and cannot, in respect of a sale thereof made to 
him, be regarded in point of law as an aider, abettor, coun
sellor, or procurer within the meaning of s. 842 (2) of the 
Code, for buying liquor is not made an offence by the Act. 
R. v. Heath, 13 O. R. 471; Ex p. Barker, 30 N. B. R. '406; 
Ex p. Armstrong, lb. 423.

Where the keeper of an hotel or boarding house goes 
out and purchases liquor for her boarders, with money given 
her for that purpose, thus acting merely as a messenger, 
and without making any profit, she cannot be convicted of 
an offence under the Act. H. v. McDonald, 19 N. S. R. 
336. See R. v. Walsh, 29 N. S. R. 528.

The evidence showed that defendant was keeper of a 
hotel within which there was a bar fitted up for sale of 
liquor, and where liquors were exposed for sale. It also 
appeared that defendant had called for liquor at this bar 
and had treated, sometimes paying and at other times not. 
Defendant declined to be sworn, but put in a lease of the 
bar from himself to another person. The magistrate found
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that the lease was not bona fide and convicted, and the con
viction was held right. Ex p. Jones, 31 N. B. E. 78; see 
ante, p. 633.

The defendant’s sister, who lived in the same house 
with him but did not pay board, sold liquor contrary to the 
Act in a shop in the house. The defendant swore that the 
shop was kept by his sister with hiis permission, and that he 
was not interested therein and derived no profit therefrom. 
A conviction was upheld, the sale being considered as by his 
agent. Ex p. McCormack, 33 N. B. E. 273. Where a wife 
actually sells, the husband and wife cannot be both con
victed. Ex p. Kelly, 32 N. B. B. 268. It seems the wife 
might be convicted as the husband’s agent, or the latter as 
principal.

Selling by a social club as a mere device to evade the law 
will be illegal. Ex. p. Coulson, 33 N. B. B. 341.

The president and manager of an incorporated company 
is liable for a sale by one of his clerks acting under his 
personal direction. Ex p. Baird, 34 N. B. B. 213; 3 Can. 
C. C. 65.

In Ex p. McCleave, 28 N. B. B. 222, the point was raised 
but not decided, whether the principal and servant can be 
convicted for the same offence under the Act.

PEBSONS BEFOBE WHOM PBOSECUTIONS 
BBOUGHT.

The 61 V. c. 34, s. 6, repeals s. 103 of the Act, and 
prescribes the persons before whom prosecutions may be 
instituted in the different provinces of the Dominion. This 
Act is infra vires. R. v. Wipper, 5 Can. C. C. 17.

A justice of the peace for the county of Pictou, in 
Nova Scotia, who was also a stipendiary magistrate for a 
portion of the county, namely, the town of New Glasgow, 
but who did not sit and act as such stipendiary magistrate in 
the particular case, was held eligible as one of the two jus
tices of the peace required under this section, but if he had 
sat as stipendiary magistrate, then, under s. 104, as amended
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by the 51 V. c. 34, a. 7, he should sit alone. R. v. Graham, 
18 N. S. R. 455.

The defendant was convicted at the town of Perth, in 
Ontario, by the police magistrate for the south riding of the 
county of Lanark, for selling in the said town of Perth 
intoxicating liquor contrary to the Act. The authority of 
the police magistrate was derived from a commission ap
pointing him for the south riding of Lanark, as constituted 
for purposes of representation in the Legislative Assembly 
of Ontario. The town of Perth was situated wholly in the 
said south riding. It was held that the magistrate was not 
a police magistrate for the town of Perth, which could not 
be held to be a town having a police magistrate within the 
meaning of this section, by virtue of such appointment, 
and that the conviction should "have been before the mayor 
or two justices of the peace, and was therefore void. R. v. 
Young, 13 O. R. 198. See R. v. Roe, 16 0. R. 1, ante, pp. 3-4.

The town of Paris is an incorporated town, wholly 
within the county of Brant. The defendant was convicted 
before a police magistrate, whose commission was for the 
county of Brant, for unlawfully selling intoxicating liquor 
in the town of Paris; it was held that the magistrate’s ap
pointment did not authorize him to act for the town of 
Paris, and that the conviction should have been before the 
mayor or two justices of the peace. R. v. Bradford, 13 0. 
R. 735; see also R. v. Clark, 15 0. R. 49; R. v. Riley, 12 P. 
R. 98; R. v. McLean, 3 Can. C. C. 323.

Having regard to the provisions of s. 103 (5) of the Act 
as interpreted by s. 2, a union of counties united for muni
cipal purposes cannot be said to have a police magistrate by 
reason of one of the counties so united having one, and a 
conviction by a person commissioned as a police magistrate 
for the county of Dnndas for an offence against the Act, 
committed in that county, being one of the united counties 
of Stormont, Dundas and Glengarry, was quashed for want 
of jurisdiction. R. v. Abbott, 15 0. R. 640.
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POLICE MAGISTRATE OR TWO JUSTICES.
Section 104 of the Act, as amended by the 51 V. c. 34, 

a. 7, provides that if the prosecution is brought before a 
police magistrate, etc., no other justice shall sit or take part 
therein, and a conviction by another will be void and the 
defendant entitled to his discharge. R. v. MacDonald, 5 
Can. C. C. 97.

Section 105, as amended by the 51 V. c. 34, s. 8, pro
vides that if the prosecution is before two other justices of 
the peace, all acts and proceedings prior to the hearing and 
trial may be done and taken by one of them, and no justices, 
other than such two justices, shall sit or take part therein, 
except in the case of their absence, or the absence of one of 
them, and not in the former case except with the assent of 
the prosecutor, nor in the latter except with the assent of 
such justice who "is present. See the cases cited, ante, pp. 
4-6, 185-8.

Section 842 (3) of the Code does not apply to prosecu
tions under the 105th section of “ The Canada Temperance 
Act,” and where a prosecution is brought before two justices 
under the latter section, the information must be laid before 
both justices. * Ex p. Manzer, 23 N. B. R. 315.

A prosecution under the Act was commenced by two 
justices, A. end B., and a summons issued. At the return 
of the summons, another justice of the county, on applica
tion of the defendant, issued a summons for A. and B. to 
give evidence for the defendant on the hearing, whereupon 
two other justices, at the request of A. and B., under the 
provisions of section 105 of the Act, heard the case and 
convicted the defendant. The court held that the word 
“ absence ” in s. 105 did not necessarily mean actual absence 
from the trial, but would apply to a case where the original 
justices had for some cause become incapable of acting on 
the hearing. Bryne v. Arnold, 24 N. B. R. 161. Cassels 
Dig. (1893), pp. 107-108.

The laying of the information is the commencement 
of the prosecution within the 105th section. See also ante,
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p. 198, and the two justices who are to hear the case must 
be present when it is laid, and must concur in directing the 
issue of the summons, that being a judicial act. The 
information should also show on its face that it was laid 
before the two justices, and their names should appear 
therein, and the summons should follow the information. 
B. v. Ettinger, 32 N. S. R. 176; R. v. Brown, 23 N. 8. R. 
21, followed. See also Ex p. Sprague, 31 Ni B. R. 236.

Prior to the amendment of s. 105 by the 51 V. c. 34, s. 
8, it was imperative that an information thereunder be laid 
before two justices, and that they both be named in the 
summons; where, therefore, a summons stated that an in
formation had been laid only before the justice who signed 
it, and yet called upon the defendant to appear before 
another justice named, as well, it was held that the justices 
had no jurisdiction, and that the defendants appearing did 
not confer it. R. v. Ramsay, 11 O. R. 210; followed in R. 
v. Johnson, 13 O. R. 1.

But where the information is laid before the two jus
tices who try the case, and the defendant appears and pleads, 
he hereby submits to the jurisdiction, and the justices hav
ing jurisdiction over the subject of investigation, the rule 
laid down in R. v. Ramsay, 11 0. R. 210, does not apply. 
See R. v. Walker, 13 0. R. 83.

And where in a prosecution, under the Act, the infor
mation on its face purported to be laid before D. and A., two 
justices of the peace, and both signed the summons, which 
required the defendant to appear before two justices of the 
peace, not however naming D. and A., this was held no 
objection, as the complaint was heard and adjudicated upon 
by D. and A. R. v. Sproule, 14 0. R. 375.

A summons under the Act, recited the information 
which was taken by two justices to have been “ laid before 
the undersigned,” who was one of the justices only, and 
required the defendant to appear before him or before the 
justice, who should be at the time and place named to hear 
the complaint, it was held that the name of the justice who
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was not a party to the summons need not be stated in it. 
R. v. Dumion, 14 O. R. 672.

The summons for an offence under the Act stated that 
the defendant was charged with the offence before one jus
tice. The information was laid before two justices, one of 
whom issued the summons. The defendant appeared on the 
summons when two justices were present, and cross-examined 
the witnesses for the Crown, and called witnesses on his 
own behalf; and it was held that the fact of so issuing the 
summons was a mere irregularity, which was waived by 
appearing on the summons. It was held also that the jus
tices, before whom the case was to be tried, need not be 
named in the summons. R. v. Collins, 14 0. R. 613.

An information for an offence under this Act may be 
either in the form C, given by “The Summary Convictions 
Act,” or in form R, given by the 51 V. c. 34; the new forms 
being given for convenience, specially adapted to the Act 
and to prevent mistakes by the magistrates. Ex p. Kelly, 
29 N. B. R. 130.

PROSECUTION WITHIN THREE MONTHS.
The 106th section of the Act provides that every pro

secution under the Act shall be commenced within three 
months after the alleged offence. A conviction for selling 
“within three months previous to" the day information 
was laid is valid. Ex p. Gallant, 31 N. B. R. 506.

SUMMARY PROCEDURE.
The 107th section of the Act. as amended bv the 51 V. 

c. 34, s. 9, provides that where there is no other provision, 
every offence against the second part of the Act may be 
prosecuted, and the penalties and punishments therefor 
enforced in the manner directed by the “ Act respecting 
Summary Proceedings before Justices of the Peace.” See 
Code, s. 839.

Under the Act, in the case of a second offence, there 
is no mode of raising or levying the penalty, and the 107th 
section, combined wiith sections 859 and 872 of the Code,
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give power to award distress, and, in default of sufficient 
distress, imprisonment. B. v. Doyle, 12 O. B. 347. See 57 
& 58 V. c. 57.

SEABCH WABBANT.
The 108th section of the Act, as amended by the 51 V. 

c. 34, s. 10, gives power to issue a warrant to search for 
liquor, in respect of which an offence has been committed, 
where there is reasonable cause to suspect that such liquor 
is in any dwelling house or other place.

The search warrant, under this section, is a proceeding 
in aid, and not an original proceeding, under the Act. A 
prosecution under the Act must be actually pending, when, 
and in the course of which, the warrant issues to make the 
search, and the search warrant cannot be legally issued to 
found a charge to be made, in case liquor is found on the 
premises ; but df the search warrant is illegally issued, evi
dence obtained under it may be used against the defendant. 
B. v. Doyle, 12 0. B. 347.

But before the search warrant can be legally issued, the 
party accused must be summoned to answer the charge, and 
the proceedings must be bona fide, and not instituted merely 
for the purpose of complying with the provision in the 
statute as to the issue of a search warrant. Where such a 
prosecution is pending, the justice has jurisdiction to issue 
a search warrant for the sole purpose, on conviction of the 
offender, of forfeiting the liquor by means of which he com
mitted the offence. B. v. Walker, 13 0. B. 83.

But an order for destruction without an information 
on which to base a search warrant is bad. B. v. Dibblce, 34 
N. B. B. 1.

Under this section of the Act, it has been held that 
the information and warrant to search must show the facts 
giving the justice jurisdiction. Gallihew v. Peterson, 20 N. 
S. B. 222.

The search warrant will be good if it follows the pre
scribed form. It need not show that the premises to be
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searched are within the jurisdiction of the justice issuing 
the warrant; nor will it be bad because in the conjunctive as 
to the places to be searched. Sleeth v. Hurlbert, 25 S. C. B. 
620.

It is only where it is proved on oath that there is rea
sonable cause to suspect that intoxicating liquor is kept for 
sale in violation of the Act in a certain shop that the war
rant is authorized. The fact that A. sold liquor on 29th 
November by the glass is no evidence that he kept liquor 
for sale on 10th December following. Patton v. McDonald, 
30 N. B. B. 523.

The information on which the search warrant is issued 
must state the cause for suspicion therein sworn to, and the 
particulars of the offence, whatever they may be. B. v. 
Walker, 13 O. B. 83. The search warrant must be signed 
by two justices of the peace, or an oEcial having the power 
of two justices, though the information may be laid before 
one of two justices, before whom a prosecution under the 
Act is brought. See 51 V. c. 34, ss. 6 & 10.

The fact that the search warrant was executed by the 
informer, who was also chief constable, was held not to be a 
ground for quashing a conviction. B. v. Heffeman, 13 0. 
B. 616.

DESTBUCTION OF LIQUOB.
The 109th section of the Act, as amended by the 51 V. 

c. 34, s. 11, enables the magistrate convicting to order that 
liquors seized on a search warrant be destroyed.

In Ex p. McCleve, 35 N. B. B. 100, 36 C. L. J. 141, it 
was held that the constable laying the information and per
sonally liable for the costs, could not execute the order for 
the destruction of the liquor. B. v. Heffernan, 13 0. B. 616, 
not followed.

Pending a prosecution against the defendant for selling 
intoxicating liquor contrary to the provisions of the Act, an 
information was laid by the prosecutor to obtain a search 
warrant, and upon search, a barrel of beer connected with a
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beer pump, and all the usual appliances for the sale of 
liquor, were found on defendant’s premises. An amend
ment of the charge was afterwards made, altering it into an 
information for unlawfully keeping for sale; a new infor
mation was sworn to, and defendant was convicted of the 
latter offence. The court admitted that the only liquor 
which may be destroyed, under s. 109, is such as is brought 
before it on the search warrant, and that before the search 
warrant can issue, some offence against the Act must be 
shown to have been committed; yet, nevertheless, it was 
ruled that when the amendment was made, the effect was 
to make the pending prosecution one for keeping instead of 
selling liquor, and there being sufficient evidence to prove 
the keeping for sale, the destruction of the liquor was 
authorized. R. v. Heffernan, 13 O. R. 616.

Only the liquor found by the conviction to be kept for 
sale can be ordered to be destroyed. Patton v. McDonald, 
30 N. B. R. 523. The warrant for destruction need not 
show that the place where the liquors are ia within the 
jurisdiction of the magistrate. R. v. Woodlock, 29 N. S. R. 
24; Sleeth v. Hurlbert, 25 S. C. R. 620. A warrant issued 
by a competent authority valid on its face will justify the 
officer executing, notwithstanding that it may be bad in fact 
and set aside. Ib.

MANNER OF DESCRIBING OFFENCES.
The 110th section , of the Act relates to the manner 

of describing offences in the proceedings taken to punish 
for keeping or selling.

Where the information was for selling liquor, and the 
conviction was for “ selling intoxicating liquor, and having 
hotel appliances in the bar-room and premises,” the court 
held that even if a double offence had been charged in the 
information, the magistrate had power to drop one and pro
ceed on the other, but that in this case, a second offence, 
under s. 118 of the Act, was not embraced in the words used. 
R. v. Klemp, 10 O. R. 143.
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Under the Act, when the information charges that the 
defendant did unlawfully dispose of intoxicating liquor, and 
the conviction adjudges that he did unlawfully sell intoxi
cating liquor, the variance will not be material, for under 
the special provisions of the Act, as contained in ss. 110, 
112,113 and 121, these are convertible terms. In any event, 
the information could be amended under ss. 116, 117 and 
118 of the Act. It. v. Hodgins, 12 O. R. 367.

APPLIANCES OP A BAR.

The 111th section provides that when the appliances of 
a bar are found, and intoxicating liquor is also found, in 
any place, the liquor shall be deemed to be kept for sale, 
unless the contrary is proved.

Although under this section, the presumption that 
liquor is kept for sale may only arise when the appliances 
of a bar and intoxicating liquor is also found, yet, in a pro
secution under the Act, in a municipality where there is no 
prohibitory by-law, the fact of a bar and intoxicating liquors 
being found in the place, with the usual appliances for the 
sale of such liquors, is some evidence independently of that 
section of the Act from, and upon which, the magistrate 
could act in forming his opinion of the truth of the charge. 
Where there is no such evidence, the court will not review 
the magistrate’s finding on such a question of fact. R. v. 
Brady, 12 0. R. 358.

An information, charging defendant with having sold 
intoxicating liquor, was laid before two justices of the peace, 
and immediately afterwards a further information to obtain 
a search warrant was sworn to by the same complainant 
before the same two justices. Thereupon a warrant to 
search the premises of defendant was issued, and upon the 
search being made, three bottles were found, each contain
ing intoxicating liquor, and it was shown that there were 
also found in the defendant’s house other bottles, some de
canters and glasses, and a bar or counter. On the day fol
lowing the search, the complainant laid a new information
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before the same two justices of the peace, charging the de
fendant with keeping intoxicating liquor for sale. Upon the 
hearing, the constables who executed the search warrant 
were the only witnesses examined, and on their evidence 
the defendant was convicted. It was held that the presump
tion of keeping liquor for sale, created by s. Ill of the Act, 
arises only where the appliances for the sale of liquor, men
tioned in the section, together with the liquor, are found 
in municipalities in which a prohibitory by-law, passed under 
the provisions of the Act, is in force. As it appeared in this 
case that the search warrant had been issued, and the de
fendant’s premises searched, for the mere purpose of possibly 
securing evidence on which to bring a prosecution, the jus
tices of the peace and the informant were ordered to pay 
the defendant’s costs. B. v. Walker, 13 O. B. 83.

PABTIES COMPETENT WITNESSES.
Under s. 114, on the trial of any proceeding under the 

Act, the person opposing or defending, or the wife or husband 
of such person, shall be competent and compellable to give 
evidence.

Under this section it was held in B. v. Halpin, 12 0. B. 
330, that the accused was not bound to criminate himself; 
but this decision was overruled in a later case, and the ac
cused is now compellable to give evidence even to the extent 
of criminating himself. B. v. Fee, 13 0. B. 590; see 56 V. 
c. 31, s. 5, ante, pp. 515-6.

PBEVIOUS CONVICTION.
The 115th section of the Act defines the procedure, 

upon any information, for committing an offence against 
any of the provisions of the Act, in case of a previous con
viction or convictions being charged.

There is no power to punish as for a third offence, 
unless there have been two prior convictions for offences 
of the same nature, and where neither the record of convic
tion nor the evidence shows this, the conviction must be 
quashed. B. v. Clark, 15 0. B. 49.
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The magistrate has power to convict the accused of 
prior offences in his absence. Ib.

A conviction for a second offence must show that such 
offence was committed after the information was laid for the 
first offence. Ex p. Le Blanc, 33 N. B. R. 90. Such convic
tion will be invalid if it does not appear by the information 
on which it is found what the nature of the previous offence 
is, or where it was committed, or that it was of a similar 
nature to the fresh offence charged by the information. 
The question whether the defendant was previously con
victed need not be addressed to the defendant when he is 
represented by counsel. R. v. O’Hearon, 38 C. L. J. 89.

Section 115 (6) of the Act, does not dispense with strict 
proof by production of the original record, or otherwise, of 
previous convictions where it is sought to impose the in
creased penalty, under section 100, and the certificate men
tioned in the section can only be admitted as proof of the 
number of such previous convictions. R. v. Kennedy, 10 
O. R. 396.

It is doubtful whether such certificate is sufficient 
prima facie evidence of identity of the accused with the per
son of the same name, so previously convicted. R. v. Edgar, 
15 O. R. 142.

The language of this section is peremptory, and there
fore to give a magistrate jurisdiction thereunder, to enquire 
as to a previous conviction, he must first find the accused 
guilty of the alleged subsequent offence. Ib.

Under section 115 (b) the previous convictions may be 
proved by the production thereof where the identity of 
the defendant with the person previously convicted is proved. 
The certificate referred to in this section is a certificate 
showing whether the conviction therein referred to is a first, 
second or third, and if such certificate contains a sufficient 
statement of the fact of conviction, and the identity is estab
lished, such evidence ought to be sufficient. R. v. Kennedy, 
17 0. R. 159; R. v. Kennedy, 10 0. R. 396-402, not followed. 
See R. v. McGarry, 31 0. R. 486.

46
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In Ex p. Phillips, 26 N. B. R. 397, the majority of the 
court held that the previous conviction may be proved by 
a certificate of the magistrate who tries the subsequent 
offence, he trying both cases.

Where the certificate of the magistrate had a copy of 
the conviction annexed, it was held to be incorporated there
with, and that the proof was sufficient R. v. Murphy, 27 
N. 8. R. 161.

The Act allows a conviction as for a first offence after 
a conviction for a first, second, third or subsequent offence. 
If there is such conviction as for a first it does not break the 
series and establish a new order, so that the enumeration of 
the offences after that must begin and go on from that as a 
first offence, and where there ha£ been a conviction of a first 
offence after a previous conviction of a third offence, the 
next conviction may be of a fifth offence. Ex p. Edwards, 
31 N. B. R. 118. There cannot, however, be a conviction 
for more than one “ second ” offence. Ex p. Wilbur, 31 
N. B. R. 678.

A commitment made according to form X appended to 
51 V. c. 34, based upon a conviction for a third offence, is 
sufficient under s. 14. It is not necessary that it should be 
declared in the statement of previous convictions in such 
commitment that such were first and second offences respec
tively, but tne previous conviction first related will be 
deemed to be intended for a first offence. The conviction 
and commitment reciting it must show that the offence 
deemed to be a second offence was committed after the lay
ing of the information for the first, and when the commit
ment shows that the previous conviction as first recited was 
for an offence posterior to the previous conviction secondly 
recited, the commitment does not show a valid conviction, 
for a third offence. Ex p. Robinson, 5 Rev. de Jur. 271, 
Annual Dig. (1899), 137-8.

Section 115 (d) declares that there may be convic
tions for several offences on the same day, but the increased 
penalty imposed by s. 100 shall only be recoverable in the
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case of offences committed on different days and after in
formation laid for a first offence. The time of laving this 
information cannot be proved by a statement of that fact in 
the magistrate’s certificate of the previous conviction, and 
this though the form of conviction given by the Act does not 
reqitire a statement of the time of laying the information. 
Ex p. Edgar, 31 N. B. R. 128.

Where the evidence shows two offences at different times 
on the same day, two convictions for the same are valid under 
section 115 (d), though neither the informations nor the 
convictions state that the offences were several. Ex p. 
Perkins, 30 X. B. R. 15. There may be a conviction for 
selling between two named days where the evidence fails as 
to the particular day between the two dates. Ex p. Arm
strong, 31 X. B. R. 411.

A conviction for selling liquor contrary to the Act, 
stating the commission of the offence within three months 
previous to the information, is valid, though the defendant 
was previously convicted of a similar offence within the same 
period, it appearing that the two offences were distinct. A 
person may be convicted of several offences under the Act, 
committed within the period of three months. Ex p. Hop
per, 27 X. B. R. 496. See s. 106, ante, p. 715.

A certificate of acquittal of an offence of selling liquor 
on the 8th July, being within three months prior to the 
laying of the information on 18th July, will not permit a 
conviction for another offence on the same day, though the 
information charges it to be within the three months pre
ceding the 5th September. Where the law permits a charge 
that the offence took place during a period in which it is 
possible that many similar offences have been committed, 
and the tribunal can deal with one only under one summons, 
it is competent to give evidence of an offence at any time 
during that period without affecting the other offences com
mitted during that time. A former conviction is not a bar 
unless the offence proved in each case is identical. There 
may in fact be as many convictions as there are distinct
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offences during the three months. Ex p. McManus, 32 N. 
B. B. 461; Ex p. Whalen, 32 N. B. B. 274.

In January, 1891, defendant was convicted before a 
magistrate of having sold intoxicating liquors contrary to the 
Act “ on the 30th August, 1890.” At the hearing defendant 
put in evidence a certificate of dismissal, dated 5th Novem
ber, 1890, stating that an information against him for a 
similar offence, alleged to be committed “ within three 
months last past, to wit on the 30th August last past,” had 
been considered by the magistrate and dismissed, and this 
was held a bar and the conviction was quashed. E. v. Dib- 
blee, 31 N. B. B. 3.

The 27 & 28 V. c. 18, s. 17, provides that two or more 
offences by the same party msly be included in one com
plaint, and that whatever may be the number of offences 
included in one complaint, the maximum of penalty which 
may be imposed for them all shall in no case exceed $100. 
This Act was held permissive and not imperative, and where 
separate complaints arc laid in respect of each offence, con
victions obtained thereon, with accumulated penalties of 
more than $100, may be enforced, although the offences are 
all prior to laying the first information. Wentworth v. 
Mathieu (1900), A. C. 212; 3 Can. C. C. 429.

The conviction for a first or second offence under the 
Act, should be a complete judgment, and the court should 
thereby award distress in default of payment of the penalty, 
and ifor want of sufficient distress, imprisonment of the 
defendant. R. v. White, 28 N. B. R. 216, disapproving of 
R. v. Porter, 20 N. S. R. 352.

The defendant cannot be convicted in his absence of a 
third offence under the Act. R. v. Salter, 20 N. S. R. 206 ; 
R. v. Porter, 20 N. S. R. 352.

But a majority of the Court held that a defendant may 
be convicted of a second offence, under this section, though 
he is not present at the trial to be asked as to a previous 
conviction. Ex p. Groves, 24 N. B. R. 57.
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I. was convicted on the 16th May, for selling liquor 
bet s een the 21st January and the 18th April preceding, con
trary to the Act. He was subsequently convicted for unlaw
fully keeping liquor for sale, between the 14th February and 
the 24th March, in the same year. It was held that, if a 
man were convicted for selling liquor on a particular day, 
he could not afterwards be convicted, on the same evidence, 
for keeping it for sale on that day, though the offences of 
keeping and selling arc distinct, for the selling would be 
evidence of keeping for sale; but in this case it was held that 
the onus was on I. to prove that the two charges were identi
cal; that the keeping for sale with which he was charged was 
in fact the selling, of which he had been convicted, and 
that the mere fact that the days between which he was 
charged with keeping liquor for sale, were included within 
the times stated in the conviction for selling, did not sustain 
the defence of a former conviction. R. v. Marsh, 25 N. B. 
K. 371.

AMENDMENT OF VARIANCES.
The 116th section of the Act provides for the amend

ment of variances and defects.
A conviction containing no provision as to the costs of 

distress and conveying to jail may be amended. R. v. 
McNutt, 28 N. S. R. 377.

Where the original information was amended by chang
ing the date of the offence from the 10th to the 23rd Feb
ruary, and the parties thereupon agreed that the evidence 
taken should stand for the purposes of the amended charge, 
instead of having a repetition of it, the court held that this 
course was unobjectionable. R. v. Hall, 12 P. R. 142.

Under ss. 117 and 118 of the Act, the court has no 
power to amend the conviction when the penalty imposed is 
greater than the Act authorizes, and such conviction is 
invalid. R. v. Rose, 22 N. B. R. 309.

But an amendment was allowed when the conviction 
was under the Liquor License Act. In this case the minute
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of adjudication was right and the conviction was amended 
to conform thereto. See Ex p. Nugent, 33 N. B. R. 22.

A conviction which varies from the minute of adjudi
cation in omitting to provide for payment of the “ costs 
and charges of the distress ” in the event of the defendant 
being imprisoned for non-payment of the fine is defective, 
ante, p. 240, but may be amended under these sections. Ex p. 
Conway, 31 N. B. R. 405.

Penalty as used in this section is not limited to pecuni
ary penalty, but includes imprisonment awarded under the 
Code as an alternative punishment, with fine imposed under 
the Act. Where, therefore, either the penalty or the term 
of imprisonment is not authorized by law, there is no power 
to amend. R. v. Gavin, 30 N. S. R. 102.

i
Imprisonment for ninety days, being possibly more 

than three months, is bad. Ib.
Where a conviction, under the Act, stated that the 

defendant had sold “ spirituous or other intoxicating 
liquors,” and the proof was a sn of brandy, the conviction 
was amended under s. 118. iy striking out the words 
“ spirituous or other,” whir' rought the offence within s. 
110 of the Act, which ma i sufficient to state the unlaw
ful sale of intoxicating liquor, without stating the name or 
kind of such liquor. R. v. Blair, 24 N. B. R. 71.

VARIANCES IMMATERIAL.
The 117th section of the Act provides that no convic

tion or warrant or other process or proceeding, shall be held 
insufficient or invalid by reason of any variance between the 
information and conviction, or by reason of any other defect 
in form or substance, if it can be understood that the same 
was made for an offence against some provision of the Act 
within the jurisdiction of the justice, and if there is evidence 
to prove such offence, and if no greater penalty is imposed 
than is authorized by the Act. Under s. 118, applications to 
quash convictions arc to be disposed of on the merits, and 
the power of amendment is given.
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An information was laid before K., who described him
self as “ one of Her Majesty’s police magistrates in and for 
the county of Oxford,” and he was similarly described in 
the summons and conviction. K.’s commission was issued 
on the 12th of January, 1887, and appointed him police 
magistrate in and for the county of Oxford. It was urged 
that Woodstock and Ingersoll were two towns in the county, 
and that each had at the time of information laid, a popula
tion of more than 5,000 inhabitants; so as to liave by law, 
each a police magistrate, which it must be presumed was the 
case here, and therefore K. could not be police magistrate 
for the county which included these towns, as there could 
not be more than one police magistrate for the same county. 
A motion to quash the conviction was refused, the court 
holding that there was no judicial knowledge of the fact of 
such towns containing such population, and no knowledge 
of it by affidavit or otherwise, and that even if there was 
more than one police magistrate, the other might have been 
appointed subsequently to K., and that the appointment of 
such other,- anil not K., would be void. R. v. Atkinson, 15 
O. R. 110.

A conviction for selling intoxicating liquor contrary to 
the provisions of the Act, contained no reference to the Act, 
did not show where the offence was committed, and merely 
adjudged that the defendant pay $100 for selling intoxicat
ing liquors. The court held the conviction bad, and that 
the information and warrant could not be looked at to sec 
that an offence had been committed. Woodlook v. Dickie, 18 
N. S. R. 86.

An objection that the conviction did not show on its 
face the absence of either of the justices before whom the 
information was laid, nor the assent of the other, that an
other justice should act or take part in the prosecution, is 
one of form merely and cured by this section. R. v. Collins, 
14 O. R. 613.

The information specifically charged that the defendant 
had been previously convicted under “ The Canada Temper
ance Act.” The conviction followed the information in this
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respect, and the affidavit tiled by the defendant did not deny 
the fact, but only the evidence of it. The court held that the 
question of a previous conviction was within the jurisdiction 
of the magistrate and his finding as to it was conclusive. It. 
v. Brown, 16 0. B. 41.

The refusal by a justice to allow the defendant to give 
evidence on the trial of an information under the Act is a 
matter going to the justice’s jurisdiction, and, therefore, a 
certiorari will lie to remove the conviction. Ex p. Legere, 
27 X. B. B. 292.

A conviction under the Act charged the defendant with 
having “unlawfully kept for sale and sold intoxicating 
liquor,” and imposed a penalty of $50. A sale of liquor was 
proved. On application for a rule nisi to quash the con
viction, the court held that as the penalty was that author
ized and the offence of selling was proved, the conviction 
ought to be amended under ss. 117 and 118 of the Act by 
striking out the words “ kept for sale and.” B. v. Dewar, 30
N. B. B. 248.

CEBTIOBAEI.
The 119th section of the Act relates to the removal of 

the conviction by certiorari.
It is not necessary that there should be an absence of 

jurisdiction over the subject matter of the charge. It is 
sufficient to authorize the issue of the certiorari, if, on the 
evidence produced, there is a total absence of proof of the 
offence charged. Thus, where there was no evidence to show 
that the beverage partaken of was spirituous or intoxicating, 
a certiorari was granted, and the conviction quashed. R. v. 
Beard, 13 O. R. 608; and where there is no evidence to war
rant a conviction, a certiorari may issue. B. v. Kennedy, 10
O. B. 396.

But a certiorari cannot issue merely for the purpose of 
examining and weighing the evidence taken before the 
magistrate. This section of the Act takes away the right 
to it except where the magistrate is proceeding without juris
diction. B. v. Sanderson, 12 0. R. 178; R. v. Wallace, 4 0.
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K. 127. But there must be shown to have been an offence, 
for if the conviction is nominally under the Act, but for a 
supposed offence, which does not appear to be an offence 
against the provisions of the second part of this Act, the 
above section would nob apply. R v. Elliott, 12 O. R. 524; 
pee R. v. Ryan, 10 0. R. 254. If no evidence is given of the 
Act being in force, the proceedings will be quite as defective 
as if the Act were not in force.

The operation of this section, in taking away the right 
to a certiorari, is confined to the case of convictions made by 
the special officials, named in the section. R. v. Walker, 13 
0. R. 83.

In cases where a magistrate has jurisdiction, certiorari 
is absolutely taken away. R. v. Rood, 28 N. S. R. 159, but an 
appeal to the sessions still exists. Section 119 of the Act 
takes away this appeal where the conviction is before a 
stipendiary magistrate. R. v. Ramsay, 11 0. R. 210.

In Ex p. Daly, 27 N. B. R. 129, the court held that 
certiorari was taken away though there was no evidence. See 
also Ex p. McDonald, 27 N. B. R. 169.

A defendant who removes a conviction by certiorari 
under the Act is liable for costs on failure, and entitled to 
recover costs in the event of his succeeding in quashing the 
conviction. R. v. Freeman, 21 N. S. R. 483.

Costs cannot be included in a conviction under the Act. 
R. v. Oakes, 21 N. S. R. 481; R. v. Ward, 20 N. S. R. 108.

Since the passing of the 51 V. c. 34, s. 14, providing a 
form of conviction for offences under the Act, the majority 
of the Court in Nova Scotia held that the latter forms must 
be followed, and a conviction which omits the provision in 
respect to the issuing of a warrant of distress and the imposi
tion of imprisonment in default of distress according to the 
form in this Act is bad. R v. McFarlane, 24 N. S. R. 54. 
See R. v. McDonald, 26 N. S. R. 94; R. v. Ferguson, ib. 154.

The cases of R. v. Porter, 20 N. S. R. 352, and R. v. Orr, 
ib. 425, are not applicable since the passing of the above 
statute.
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TAMPERING WITH WITNESS.

In a proceeding, under s. 121 of the Act, for tampering 
with a witness, it is enough to prove that an information has 
been laid and a summons issued for violation of the Act, 
and that the party tampered with was summoned as a wit
ness on the hearing of the information. It is not necessary 
to prove a conviction for the offence charged. A convic
tion for tampering with a witness, under this section, charged 
the defendant with offering the witness money, to induce 
him to leave the county, and also with attempting by threats 
to induce him to absent himself. Though this was a charge 
of two offences, it was held to be cured by s. 907 of the Code. 
Ex p. White, 30 N. B. R. 12.

This section is not repealed by s. 154 of the Code, and 
it applies though the witness tampered with is under sub
poena for the trial of an appeal from the conviction before 
the county court judge. R. v. Gibson, 29 N. 8. R. 88.

SEAMEN.
Sections 392 and 393 of the Code, contain various provi

sions for the protection of seamen.
Special provisions are made by the R. S. C. c. 71, in 

respect of the discipline on board of Canadian Government 
vessels.

“ The Seamen’s Act,” R. S. C. c. 74, amended by 53 V. 
c. 16, and 57 & 58 V. c 43, contains a large number of pro
visions governing the conduct of seamen and masters of 
ships, and all others coming in contact with them. Various 
offences are made misdemeanours, and for others a penalty 
is inflicted. Any wilful breach or neglect of duty or 
drunkenness, or the doing of any act tending to the immedi
ate loss, destruction, or serious damage of the ship, or of 
any person belonging to, or on board thereof, is a misde
meanour. Ib. s. 90.

Stowaways are liable to a penalty not exceeding $80. Ib. 
». 105.
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The imprisonment under s. 91 must be with hard 
labour. B. v. Moreau, 15 C. L. T. Occ. N. 282; 31 C. L. J. 521.

Under the Imp. 28 & 29 V. c. 63, colonial laws repug
nant to Imperial Acts are inoperative to the extent only of 
such repugnancy, but not otherwise. The Merchant Ship
ping Act, Imp. 57 & 58 V. c. 60, is in force here, but the 
penalty for desertion is only in respect of a British ship 
registered as such, while our Act, R. S. C. c. 74, s. 104, 
applies to any and all ships. Therefore cases of desertion 
which are not proved to be from British ships, come within 
our Act. O’Dea v. R., 9 Q. S. C. 158; 3 Can. C. C. 402. Sec 
s. 561 of the Code as to proceedings against deserters.

Any police or stipendiary magistrate, or any two jus
tices of the peace, may try and determine, in a summary 
way, all offences punishable under the R. S. C. c. 74; see s. 
114, and the provisions of “The Summary Convictions Act” 
are to apply to all such proceedings, lb. s. 115. Under s. 
123 of this Act, on application on behalf of either party, 
the court may receive and may cause to be reduced to writ
ing, the evidence of such witnesses for the defence or the 
prosecution, as are then present or can be produced, and 
may thereupon discharge such witnesses from further at
tendance, and may continue the case on some future day, 
and witnesses about to leave the Province may be examined 
de bme esse. '

In reference to seamen in inland waters the R. S. C. c. 
75, contains provisions substantially the same; see 56 V. c. 
24, 1 Edw. VII. c. 33.

' SEDUCTION.
As to the seduction of girls under sixteen, see Code, s. 

181; 56 V. c. 32. As to seduction under promise of mar
riage, see Code, s. 182. As to the seduction of a ward, ser
vant or any other person under control, see 63 & 64 V. c. 46, 
amending s. 183. |

Section 183 (a) is added by the 63 & 64 V. c. 46, and 
places the burden of proof of previous unchastity on the ac
cused. Section 186 (a) provides that the word “ guardian ”
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in 86. 183 and 186 includes any person who has in law or in 
fact the custody or control of the girl or child. New sec
tions are also substituted for ss. 187 and 189. As to the seduc
tion of females who are passengers on vessels, see Code, s. 
184. Offences against the foregoing ss. 181, 182 and 183, 
must be prosecuted within one year; see Code, s. 551 (c) (v) 
(vi) (vii). As to the punishment see ss. 269, 270. And there 
can be no conviction on the evidence of one witness, unless 
such witness is corroborated in some material particular by 
evidence implicating the accused. Code, s. 684 (c). Cor
roboration may be by the prisoner’s admission after the girl 
reached sixteen that he had connection with her. B. v. 
Wyse, 1 Can. C. C. 6; see also B. v. Vahey, 2 Can. C. C. 258.

As to the proof of agt1', see 63 & 64 V. c. 46, adding s. 
701 (o) to the Code. A girl between thirteen and sixteen is 
not liable under a. 181 for inciting the commission of the 
offence upon herself. B. v. Tyrell (1894), 1 Q. B. 710.

Though a boy under fourteen cannot be convicted of 
carnal knowledge of a girl under thirteen, B. v. Waite 
(1892), 2 Q. B. 60, he may of indecent assault. B. v. Wil
liams (1893), 1 Q. B. 320.

SESSIONS.

As to the jurisdiction of the court of general or quarter 
sessions of the peace, see s. 539 as amended by 56 V. c. 32, 
also s. 540 of the Code; B. S. O. c. 68 and 57 & 58 V. c. 57, 
striking out part XI. of s. 540. The court has power to try 
any indictable offence, except those mentioned in s. 540. 
Consequently it may now try forgery and perjury, though 
formerly it was otherwise. B. v. Levinger, 22 O. B. 690; 
B. v. Toland, ii. 505; B. v. Burns, 1 O. L. B. 341. See B. 
v. McDonald, 31 ü. C. B. 337-9; B. v. Currie, 31 U. C. B. 
582; B. ,v. Dunlop, 15 U. C. B. 118. So it may try the 
offence of kidnapping. Cornwall v. B. 33 U. C. B. 106. 
See also B. v. Malloy, 4 Can. C. C. 116, or aggravated assault, 
B. v. Archibald, 4 Can. C. C. 159, or stealing from the per
son, B. v. Conlin, 29 O. B. 28.
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A bench warrant issued at the quarter sessions, tested 
in open sessions, and signed by the clerk of the peace, was 
held not invalid for want of a seal. Fraser v. Dickson, 5 U. C.
B. 331. And a warrant of commitment under the seal of 
the court or signature of the chairman is not necessary. 
Ovens v. Taylor, 19 C. P. 49.

Where a statute enables two justices to do an act, the 
justices sitting in quarter sessions may do the same act, for 
they are not the less justices of the peace because they are 
sitting in court in that capacity. Fraser v. Dickson, 5 U.
C. B. 333.

It would seem, however, that the chairman of the ses
sions cannot make any order of the court except during the 
sessions, either regular or adjourned. Re Coleman, 33 U. 
C. B. 615.

The sessions possess the same powers as the Superior 
Courts as to altering their judgments during the same ses
sions or term, and for that purpose the sessions are all 
looked upon as one day. B. v. Fitzgerald, 30 U. C. B. 546; 
see also McLean & McLean, 9 U. C. L. J. 317.

A person acquitted at the sessions is entitled to a copy 
of the record without the fiat of the Attorney-General. B. 
v. Scully, 3 O. L. B. 315; 5 Can. C. C. 1.

SHEEP.
The B. S. 0. c. 371, imposes a tax on dogs and protects 

sheep.
The owner of a sheep killed or injured by a dog can, 

under s. 15 of this Act, recover the damage occasioned there
by without proving that the dog had a propensity to kill or 
injure sheep. The Act applies to a case where the dog has 
been set upon the sheep by the owner’s son. B. v. Perrin, 
16 0. R. 446. The Act is not applicable to an Indian Be- 
serve and in that case a scienter must be proved. B. v. 
Johnson, 33 C. L. J. 304.

The offence under s. 11 is committed where the defend
ant lives and keeps the dog though the killing may be else-
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where. The proceedings under s. 15 are different from s. 
11 and damages cannot be awarded under the former on an 
information under the latter. A new information must be 
laid. R. v. Duering, ill C. L. T. Occ. N. 588; 2 O. L. R. 593.

A.’s sheep were trespassing on B.’s field which adjoined 
A.’s land, and while the sheep were being driven by their 
owner back to his own field, B.’s dog, which was in the field 
where the sheep were so trespassing, worried and killed one 
of the sheep. B. had several times warned A. to prevent 
his sheep from trespassing on the land, but it was held that 
the owner of the dog was liable for the injury to the sheep. 
Grange v. Silcock, 18 Cox C. C. 644.

i

SHIPWRECKED PERSONS.

As to preventing such from saving their lives, see s. 254 
of the Code. 56 V. c. 32. As to the meaning of the ex
pression “ shipwrecked person,” see s. 3 (r). See also the 
Shipping Casualties Act, 1901, 1 Edw. VII. c. 35.

SHOOTING.

By s. 232 of the Code, shooting at any person with in
tent to murder, is an indictable offence. So by s. 241, it is 
an indictable offence to shoot at any person with intent to 
maim, disfigure or disable, or to do some other grievous 
bodily harm. Attempting to discharge any kind of loaded 
arms is also an offence of a. similar character. But a loaded 
arm is one that is ready for discharge, and there must be 
proof that it is so loaded. R. v. Gamble, 10 Cox C. C. 545.

SLANDER.

Slander is not cognizable before magistrates, except the 
words used directly tend to a breach of the peace, as if one 
man challenge another; in such case, a party may be bound 
to good behaviour, and even indicted. R. v. Langley, 2 Salk. 
697-8; see Libel, ante, p. 605.
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SMUGGLING.

Smuggling is the importing or exporting either (a) 
goods without paying the legal duties thereon, or (6) pro
hibited goods. The existing law on the subject is contained 
in the 51 V. c. 14, ss. 35-49. See R. v. Bathgate, 13 L. C. 
j. 299.

SODOMY OR UNNATURAL OFFENCES.
Sections 174 and 175 of the Code now govern these 

offences. *
The proof is the same as in rape, see R. v. Hartlen, 30 

N. S. R. 317, with two exceptions. It is not necessary to 
prove the offence to liave been committed without the con
sent of the person upon whom it was perpetrated. Both 
parties, if consenting, are equally guilty, but if one of the 
parties is a boy under the age of fourteen years, it is felony 
in the other only. By s. 260 of the Code, to attempt to 
commit the said crime, or to make an assault with intent to 
commit the same, or to make any indecent assault upon a 
male person, is an indictable offence. Sending a letter pro
posing the crime, is an attempt to incite. R. v. Raiusford, 
31 L. T. 488.

As to attempt on domestic fowl, see R. v. Brown, 24 Q. 
B. D. 357; 59 L. J. M. C. 47.

The prisoner is liable if he procures another person to 
commit the act on himself. R. v. Jones (1896), 1 Q. B. 4.

If the act is against the will of the other party there 
may be a conviction for assault under s. 260 of the Code. 
R. v. Hartlen, supra.

STEAMBOAT INSPECTION.
The 61 V. c. 46 contains various regulations in regard 

to the equipment and management of steamboats. Section 
42 makes it an offence to carry a greater number of pas
sengers than permitted by the certificate. All proceedings 
are to be under part LVIII. of the Code as to summary con
victions. See s. 51.
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SUICIDE.

Under s. 238 of the Code, every one who attempts to 
commit suicide is guilty of an indictable offence and liabl 
to two years’ imprisonment.

And under s. 237, every one is guilty of an indictable 
offence and liable to imprisonment for life who counsels or 
procures any person to commit suicide, actually committed 
in consequence of such counselling or procurement, or who 
aids or abets any person in the commission of suicide.

The attempt to commit suicide by a person of sane mind 
is a misdemeanour at common law, being an attempt to com
mit a felony. It is not an attempt to commit murder, suicide 
having been held not to be murder. R v. Burgess, L. & C. 
254.

If two persons enter into an agreement to commit 
suicide together, and the means employed to produce death 
prove fata] to one only, the survivor is guilty of murder, as 
each is principal. R. v. Jessop, 16 Cox C. C. 204.

SUNDAY.
The words, “or other person whatsoever,” in the R. S. 

0. c. 246, are meant to include all persons ejusdem generis, 
with those previously mentioned, but not others, Sandiman 
v. Breach, 7 B. & C. 96; 31 R. R. 169; see also R. v. Kane 
(1901), 1 Q. B. 472; 31 C. L. J. 146, 187; and they cannot 
be taken to include all persons doing anything what
soever on a Sunday, but must be taken to apply to persons 
following some particular calling, of the same description as 
those mentioned. Hespeler v. Shaw, 16 U. C. R. 104; R. v. 
Hynes, 13 U. C. R. 194.

The Act does not apply to the Grand Trunk Railway, 
and therefore one of their employees cannot be convicted 
for pursuing his ordinary calling on a Sunday. R. v. Reid, 
30 0. R. 732. A company incorporated for the purpose of 
operating street cars is not within the Act. Atty.-Gen. v. 
Hamilton, S. R. Co., 24 A. R. 170.
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This statute does not apply to persons in the public ser
vice of His Majesty, and therefore a conviction of a Govern
ment lock tender, on the Welland Canal, for locking a vessel 
through the canal on Sunday in obedience to the orders of 
his superior, was quashed. R. v. Berriman, 4 O. R. 282.

A person is liable, under the Act, for plying with his 
steamboat on Sunday between the City of Toronto and the 
Island, persons carried between these places not being 
“ travellers,” within the meaning of the exception in the 
first section. R. v. Tinning, 11 TJ. C. R. 636. See Atty.- 
Gen. v. Hamilton, supra.

The defendants, owner and captain respectively of a 
steamboat, advertised that they would carry excursionists on 
Sundays. A number of passengers left Buffalo, in the State 
of New York, on a Sunday morning, and proceeded by rail 
to Niagara, whence they were carried by the defendants’ 
steamboat to Toronto and back the same day. It was held 
that these passengers were “ travellers ” within the meaning 
of the exception in the first section, and that there was no 
distinction in such case between travellers for pleasure and 
for business. R. v. Daggett, 1 0. R. 537.

A farmer is not within the statute. R. v. Cleworth, 
9 L. T. 682; see also Cleeworth v. Leigh, 12 W. R. 375; R. 
v. Silvester, 33 L. J. Q. B. 96; neither is a cab driver. R. 
v. Somers, 24 0. R. 244.

A barber is not within the 29 Car. 2 c. 7. Palmer v. 
Snow (1900), 1 Q. B. 725. See 21 C. L. T. 155. But shav
ing by a barber is illegal in Ontario. The employees are not 
to work and the employer not to keep open. 1 Edw. VII. 
c. 36, s. 3; R. v. Taylor, 18 C. L. J. 190; 20 C. L. T. 302.

In British Columbia an employer does not necessarily 
“ keep open ” by shaving customers. Re Lambert, 7 B. C. 
R. 396; 4 Can. C. C. 533. See also as to this Province. R. 
v. Petersky, 5 B. C. R. 549 ; 33 C. L. J. 740.

Hunting is illegal in Ontario, 63 V. c. 49, s. 6. But 
golf may be played as it is not a noisy game within s. 3 of 
the R. S. O. c. 246. R. v. Carter, 31 C. L. J. 664. 

c.*.*. 47
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An eating house keeper may sell ice cream or any article 
fairly considered food or victuals. R. v. Albertie, 3 Can. C. 
C. 356.

The work prohibited is not confined to manual labour 
and hence includes the sale of a horse. Fennell v. Ridler,
5 B. & C. 406; 29 R. R. 278. But the v o* must be in the 
ordinary calling of the party, Smith v. S jarrow, 4 Bing. 84 ; 
29 R. R. 514; nor does it include all callings, as for example 
an attorney’s work. Peate v. Dicken, 1 C. M. & R. 422. 
This statute does not prohibit contracts being made on a 
Sunday, such as a bill of exchange. Begbie v. Levi, 1 Cr.
6 J. 180; or the hiring of a servant. R. v. Whitnash, 7 B.
& C. 596. , i

Baking provisions for customers is a work of necessity, 
R. v. Cox, 2 Burr. 787 ; but baking rolls in the way of business 
is prohibited. Crepps v. Durden, 2 Cowp. 640; 1 Sm. L. C. 
10th ed. 632.

A person can commit but one offence on the same day 
by exercising his ordinary calling. Ib. Apothecaries Co. v. 
Jones, 17 Cox C. C. 588.

As to the jurisdiction of Provincial Legislature, see Be 
Greene, 4 Can. C. C. 182; R. v. Halifax E. T. Co. 30 N. S. 
R. 469.

SURETIES FOR THE PEACE.

See se. 958 to 960 of the Code as amended by the 56 V. 
c. 32.

This is simply a recognizance entered into by a party 
with one or more sureties, before a justice of the peace out 
of sessions, or before the quarter sessions, conditioned for 
his keeping the peace, or being of good behaviour for a cer
tain time.

The party’s own recognizance may be taken if it is 
deemed sufficient, but the expression “ sureties ” means 
sufficient sureties, R. S. C. c. 1, s. 7 (30), and therefore 
whether there are one or more sureties they must be 
sufficient.
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Every court of criminal jurisdiction and every magis
trate under Part LV., before whom any person is convicted 
of an olfence and is not sentenced to death, shall have power 
in addition to any sentence imposed upon such person, to 
require him forthwith to enter into his own recognizances, 
or to give security to keep the peace, and be of good be
haviour for any term not exceeding two years, and that such 
person in default shall be imprisoned for not more than one 
year after the expiry of his imprisonment under his sentence, 
or until such recognizances are sooner entered into or such 
security sooner given. B. S. C. c. 181, s. 31; Code, s. 958; 
63 & 64 V. c. 46. ,

But the authority to require sureties in general is given 
to justices by their commission. Therefore, if a justice of 
the peace be satisfied upon oath that a party has reasonable 
ground to fear, either from the direct threats of another or 
from his acts or words, that such other person will inflict or 
cause to be inflicted upon him some personal injury, or that 
such person will burn his house, or cause it to be burnt. 
Ex p. Walsh, 2 Can. C. C. 35; the justice is bound to cause 
this security to be given ; and the same if the threats be used 
against the wife or child of the party. But this does not 
extend to a man’s servants, for they may themselves apply 
for sureties of the peace against persons from whom they 
fear personal injury; nor does it extend to threats as to a 
man’s goods, for it is not a case within the authority thus 
given. Nor does it authorize the justice when the applicant 
acts from mere malice or vexation. Butt v. Conant, 1 B. 
& B. 548; 21 B. B. 716.

The complaint by the party threatened for sureties for 
the peace states that “he doth not make this complaint 
against, nor require such sureties from the said A. B., from 
any malice or ill-will, but merely for the preservation of his 
person from injury.” j

A warrant of commitment under s. 959 (4), should fol
low the complaint and also show that the complainant feared 
bodily injury. These words are in the complaint WWW, 
and the direction in the warrant of commitment YYY is
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that the complaint be followed to the end in the past tense. 
B. v. McDonald, 2 Can. C. C. 64; 18 C. L. T. Occ. N. 70.

On application being made for sureties of the peace by 
complaint to the justice on oath, the justice has to consider 
whether the facts stated show reasonable grounds for the 
party’s fear of personal injury; and if there be any am
biguity in the threats, it is for the justice to give them such 
a construction as he thinks right, and his decision in that 
respect will be final, (R. v. Tregarthen, 5 B. & Ad. 678 ; 39 
H. B. 619) if the oath on which the complaint was founded 
be sufficient to warrant it. Re Dunn, 12 A. & E. 599. The 
justice cannot on such an applieation convict the party com
plained against of an assault. R. v. Davey, 20 L. J. M. C. 
189. If he thinks that the sureties ought to be given, and 
the party complained against be not present, he may issue 
his warrant to bring him before himi This warrant is exe
cuted in the same manner as any other warrant to apprehend 
a party. As soon as the party is apprehended and brought 
before the justice, the complaint is read over to him, and he 
is asked if he have any cause to show why he should not give 
the required sureties. All that he is allowed to do in the 
way of showing cause is to show that the complaint is pre
ferred from malice only (B. v. Parnell, 2 Burr. 806), or ex
plain any parts of the complaint that may be ambiguous. 
R. v. Bringloe, 13 East, 174 (n); 12 R. R. 316 (n). In other 
respects he is not allowed to controvert the truth of the facts 
stated in the complaint, (R. v. Doherty, 13 East, 171 ; 12 R. 
R. 315) for in this case there is an exception to the universal 
principle, that a man may always be heard in his own de
fence. The reason of the exception is that binding over a 
person, against whom articles of the peace are exhibited, is 
not in the nature of a punishment, but is to prevent the 
apprehended danger of a breach of the peace being commit
ted. Lort v. Hutton, 45 L. J. M. C. 95.

If the justice order the sureties to be given, and the 
defendant either refuse to give them or cannot do so, the 
justice should commit him. See form of commitment in de
fault of sureties in the schedule to the Act, ante, p. 388.
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The warrant of commitment must specify a time certain 
during which the party is to be imprisoned, otherwise it will 
be bad. Pricke'tt v. Grates, 8 Q. B. 1020.

A final commitment for want of sureties to keep the 
pbace must be in writing. Lynden v. King, 6 O. S. 566. 
Such commitment should show the date on which the words 
were alleged to have been spoken, and contain a statement 
to the effect that complainant is apprehensive of bodily 
injury. Re Ross, 3 P. R. 301.

In a commitment for want of finding sureties for the 
peace, it is not necessary to state that the justice had in
formation on oath which would justify him in binding the 
prisoner to keep the peace. Dawson v. Fraser, 7 U. C. R. 
391.

In ordering security to keep the peace the justice must 
fix the amount thereof, and also the term of imprisonment. 
The warrant of commitment can only be issued after the de
fendant’s refusal or neglect to give the security fixed as 
aforesaid. Re Doe, 3 Can. C. C. 370.

The amount of the security required is entirely in the 
discretion of the justice. R. v. Holloway, 2 Dowl. 525.

The justice may bind the party over for a limited time 
or until the next Quarter Sessions. Where a justice of the 
peace bound a party over to keep the peace for two years, 
the court held that he did not exceed his authority. Willis 
v. Bridger, 2 B. & A. 278.

It is illegal for a person ordered to find sureties to 
deposit money by way of indemnity with his surety. Her
mann v. Jeuchner, 15 Q. B. D. 56.

Under s. 959 of the Code, the recognizance may be “ to 
keep the peace and to be of good behaviour.” Good be
haviour includes the peace, and is more comprehensive than 
the surety of the peace. Stone, 33rd ed., 923.

Inciting persons to non-payment of rent, and reason
able ground for belief that defendant was likely to perse
vere in inciting others to a violation of the laws and of right,
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is sufficient to call on him to find sureties to be of good 
behaviour, lb. 924. Dillon's case, 31 Sol. J. 136; Rey
nolds v. Cork, 10 L. R. Ir. 1.

J ustices should be careful not to require sureties of the 
peace without sufficient grounds ; for if they do so from error 
of judgment, though they have a general jurisdiction over 
the subject matter, they render themselves liable to an 
action. Fullarton v. Switzer, 13 TJ. C. R. 575.

Section 960 of the Code provides for the release on 
certain terms of persons imprisoned for two weeks, in default 
of giving sureties to keep the peace.

The court will hear an application to quash a recog
nizance alleged to have been taken irregularly and illegally. 
Bent v. Ingle, 66 L. T. 138; and see R. v. Londonderry, 28 
L. R. Ir. 440.

TELEGRAPH COMPANIES.
Every one is guilty of an indictable offence and liable 

to two years’ imprisonment who wilfully—
(o) destroys, removes, or damages anything which 

forms part of, or is used or employed in or about any electric 
or magnetic telegraph, electric light, telephone or fire 
alarm, or in the working thereof, or for the transmission of 
electricity for other lawful purposes; or

(6) prevents or obstructs the sending, conveyance or 
delivery of any communication by any such telegraph, tele
phone or fire alarm, or the transmission of electricity for 
any such electric light or for any such purpose as aforesaid.

Every one who wilfully, by any overt act, attempts to 
commit any such offence, is guilty of an offence, and liable, 
on summary conviction, to a penalty not exceeding fifty 
dollars, or to three months’ imprisonment with or without 
hard labour. R. S. C. c. 168, ss. 40 and 41. Code, s. 492. 

As to sending false telegrams, see ss. 428, 9 of the Code. 
By the R. S. C. c. 134, persons employed in connection 

with any telegraph line under the control of the govern
ment of Canada, or which, under any contract or agree-
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ment with any person or corporation, is partly under such 
control, are required to subscribe to a certain declaration 
before a justice of the peace or before a person appointed 
by the Governor in Council to take declarations under this 
Act, and any person who takes such declaration, and after
wards, either directly or indirectly, divulges to any person, 
except when lawfully authorized, any information which he 
acquires by virtue of his employment, or the contents of 
any telegram, is, on summary conviction before a justice 
of the peace, liable to a penalty not exceeding one hundred 
dollars nor less than fifty dollars, or to imprisonment for a 
term not exceeding six months, or to both penalty and im
prisonment See Leslie v. Hervey, 15 L. C. J. 9.

Every one is guilty of an indictable offence wbo, with 
intent to defraud, causes or procures any telegram to be 
sent or delivered as being sent by the authority of any per
son, knowing that it is not sent by such authority, with 
intent that such telegram should be acted on as being sent 
by that person’s authority, and is liable, upon conviction 
thereof, to the same punishment as if he had forged a docu
ment to the same effect as that of the telegram. Code s. 428.

Every one is guilty of an indictable offence and liable to 
two years’ imprisonment who, with intent to injure or alarm 
any person, sends, causes, or procures to be sent, any tele
gram or letter or other message containing matter which 
he knows to be false. Code, s. 429.

TENANTS.

See as to injuries to buildings by, Code, s. 504; as to 
thefts by, s. 322.

TIMBER.

The R. S. C. c. 64, s. 1, provides that every person 
engaged in the business of getting out timber must select 
and register a mark, and put the same in a conspicuous 
place on each log or piece of timber, under a penalty of fifty 
dollars. Any person using a mark of which another person 
is the registered owner, is liable, on summary conviction
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before two justices of the peace, to a penalty not exceeding 
one hundred dollars and not less than twenty dollars. Ib. 
s. 7. Under s. 338 of the Code, it is an indictable offence 
to appropriate timber found adrift or to deface any marks 
thereon. In prosecutions for these offences, a timber mark 
duly registered under the provisions of c. 64, shall be prima 
facie evidence that the same is the property of the registered 
owner of such timber mark. Code, s. 708.

TOLLS.
The B. S. C. e. 98, is the Act respecting tolls on Gov

ernment works for the transmission of timber. All pecu
niary penalties imposed by any regulation made by the 
Governor in Council under the Act, may be recovered by 
the collector of tolls and dues, if he sees fit, under the Sum
mary Convictions Act. Ib. s. 7.

Under the B. S. 0. c. 193, the first engineer appointed 
to examine a road alleged to be out of repair, must act 
throughout the proceedings, unless another is appointed 
under s. 90. But under that section the judge is the person 
to be satisfied that the first engineer is unable to make or 
complete the examination, and his decision on that point 
cannot be reviewed. A second engineer appointed in Janu
ary to examine and report “as to the present condition of 
the road,” made an examination and certified, but was un
able to report whether the repairs directed by the previous 
engineer had been performed, as it was covered by snow. In 
May following, without any further authority, he again 
examined and certified that it was in good repair, and the 
company began again to take tolls. It was held that he was 
functus officio after the first examination, and that the tolls 
were illegally imposed, and a conviction of the defendant 
for driving over the road without paying toll was therefore 
quashed. B. v. Greaves, 46 U. C. B. 200.

TBADE MABKS.

“ The Trade Mark and Design Act,” B. S. C. c. 63, s. 17, 
makes it a misdemeanour for any person, except the régis-



TRADE UNIONS. 745

tered owner of a trade mark, to use such mark on any 
article with intent to deceive the public, and to induce any 
person to believe that such article was manufactured or 
.produced by the proper owner. So any person who falsely 
represents any article as bearing a registered design, is 
liable on summary conviction to a penalty not exceeding 
thirty dollars and not less than four dollars. Ib. s. 32. See 
54 & 55 V. c. 35; also Code, ss. 443-455.

Under “ The Trade Marks Offences Act,” R. S. C. c. 
166, s. 4, forging or counterfeiting any trade mark is a 
misdemeanour. So under s. 5, fraudulently attaching a 
trade mark is a misdemeanour, and severe punishment is 
inflicted for a large number of offences specified in different 
sections of the Act. As to forgery of trade marks, see Code, 
s. 443.

TRADE UNIONS.
The R. S. C. c. 131, s. 17, provides that a general state

ment of the receipts, funds, effects, and expenditures of 
every trade union registered under the Act, shall be trans
mitted to the Registrar-General of Canada before the first 
of June in each year. A non-compliance with this section 
subjects the party to a penalty not exceeding twenty-five 
dollars for each offence, and wilfully making any false entry 
in or omission from any such general statement involves a 
penalty not exceeding two hundred dollars. Under s. 19 
circulating false copies of rules of a trades union is a mis
demeanour. All offences and penalties, under the Act, may 
be prosecuted and recovered under “ The Summary Con
victions Act.” Ib. s. 20.

The proceedings must be before two justices of the 
peace or a police or stipendiary magistrate.

Any exception, exemption, proviso, excuse or qualifica
tion, whether it does or does not accompany the description 
of the offence in this Act, may be proved by the defendant, 
but need not be specified in the information, and if so 
specified and negatived, no proof in relation to the matters 
specified and negatived shall be required on the part of the
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informant or prosecutor. The master, or the father, son 
or brother of a master in the particular trade or business, 
in or in connection with which any offence under the Act 
is charged to have been committed, is disqualified from act
ing as a justice in any case under the Act, or as a member 
of any court for hearing any appeal in any such case. It. 
s. 21. The purposes of any trade union shall not, by reason 
merely that they are in restraint of trade, be deemed to be 
unlawful so as to render any member of such trade union 
liable to criminal prosecution for conspiracy or otherwise. 
It. s. 22.

As to combinations and bteaches of contract, see Code, 
ss. 516-526. The 62 & 63 V. c. 46, amends s. 520; see also 
62 V. c. 41, ss. 4 and 5 as to prevention and suppression of 
combinations in restraint of trade.

TREASON.
Section 65 of the Code, as amended by 57 & 58 V. c. 

67, defines this offence, and s. 69 relates to treasonable 
offences. Sections 6 and 7 of the R. S. C. c. 146, are still 
in force. Under s. 67 of the Code, every one is guilty of an 
indictable offence, who knowing that any person is about to 
commit treason, does not, with all reasonable despatch, give 
information thereof to a justice of the peace, or use other 
reasonable endeavours to prevent the commission of the 
crime. Treason and treasonable offences must be prose
cuted within three years; see Code, s. 551 (a) (i) (ii). As to 
the indictment, see Code, s. 614; and as to the evidence, see 
Code, s. 684. !

No person can be prosecuted for treason or any trea
sonable offence, for any overt act of treason expressed or 
declared by open and advised speaking, unless information 
of such overt act and of the words by which the same was 
expressed or declared, is given on oath to a justice within 
six days after the words arc spoken and a warrant for the 
apprehension of the offender is issued within ten days after 
such information is given. Code, s. 551 (2).
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UNLAWFULLY DEFILING WOMEN.

As to these offences see Code, ss. 185 to 190. Under 
s. 185 (see ante, p. 686), the prosecution must be within one 
year. See Code, s. 551 (c) (viii).

UNSEAWORTHY SHIPS.

As to sending such to sea, see ss. 256 and 257 of the 
Code, 56 V. c. 32, Code s. 546. The consent of the Minister 
of Marine is required to the prosecution.

VAGRANCY.

Every one is a loose, idle or disorderly person or vagrant 
who—

(а) not having any visible means of subsistence is found 
wandering abroad or lodging in any barn or outhouse or in 
any deserted or unoccupied building or in any cart or wag
gon, or in any railway carriage or freight car, or in any 
railway building, and not giving a good account of himself, 
or who not having any visible means of maintaining himself 
lives without employment. 63 & 64 V. c. 46.

(б) being able to work and thereby or by other means 
to maintain himself and family, wilfully refuses or neglects 
to do so; see R. v. Leclair, 2 Can. C. C. 297; 7 Q. S. C. 287.

(c) openly exposes or exhibits in any street, road, high
way or public place, any'indecent exhibition;

(d) without a certificate signed, within six months, by 
a priest, clergyman or minister of the Gospel, or two jus
tices of the peace, residing in the municipality where the 
alms are being asked, that he or she is a deserving object 
of charity, wanders about and begs, or goes about from door 
to door, or places himself or herself in any street, highway, 
passage or public place to beg or receive alms;

(e) loiters on any street, road, highway or public place, 
and obstructs passengers by standing across the footpath, or 
by using insulting language, or in any other way;
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(/) causes a disturbance in or near any street, road, 
highway or public place, by screaming, swearing or singing, 
or by being drunk, or by impeding or incommoding peace
able passengers;

(g) by discharging firearms, or by riotous or disorderly
conduct in any street or highway, wantonly disturbs the 
peace and quiet of the inmates of any dwelling-house near 
such street or highway; l

(h) tears down or defaces signs, breaks windows, or
doors or door plates, or the walls of houses, roads or gardens, 
or destroys fences; I

(«") being a common prostitute or night walker, wanders 
in the fields, public streets or highways, lanes or places of 
public meeting or gathering of people, and does not give 
a satisfactory account of herself ;

(;') is a keeper or inmate of a disorderly house, bawdy- 
house or house of ill-fame, or house for the resort of prosti
tutes;

(fc) is in the habit of frequenting such houses and docs 
not give a satisfactory account of himself or herself; or

(Z) having no peaceable profession or calling to main
tain himself by, for the most part supports himself by gam
ing or crime, or by the avails of prostitution. E. S. C. c. 
157, s. 8. Code, s. 207.

The expression “ public place ” in this section includes 
any open place to which the public have or are permitted to 
have access, and any place of public resort. Code, s. 207, 
as amended by 57 & 58 V. c. 57, and 63 & 64 V. c. 46.

Every loose, idle or disorderly person or vagrant is liable, 
on summary conviction, to a fine not exceeding fifty dollars, 
or to imprisonment with or without hard labour for any 
term not exceeding six months, or to both.

Provided that no aged or infirm person shall be con
victed as a loose, idle or disorderly person or vagrant for 
any reason coming within paragraph (a) of section 207, in 
the county of which he has for the two years immediately
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preceding been a resident. Code, s. 208, as amended by 07 
& 58 V. c. 57, 63 & 64 V. c. 46.

Under s. 207 (a) the evidence must show that the gam
ing or crime took place during the time within or for which 
the prisoner is charged. If the accused resides for a por
tion of the year with his parents at their request, they being 
able and willing to provide for his support, a conviction 
for vagrancy under this clause should be quashed. B. v. 
Biley, 2 Can. C. C. 128; 7 Q. S. C. 198.

To incapacitate himself from work by drunkenness is 
not a wilful refusal or neglect to maintain himself under s. 
207 (6). St. Saviours v. Burbridge (1900), 2 Q. B. 695.

Under (f), to cause a disturbance in any street, or high
way, by screaming, swearing, singing, or by being drunk, 
or by impeding, or incommoding peaceable passengers, ren
ders the party liable under the Act. The defendant was 
convicted and committed, for that he unlawfully did cause 
a disturbance in a public street ... by being drunk, 
and then was a vagrant, loose, idle and disorderly person 
within the meaning of the Act. The evidence disclosed 
that the defendant was drunk, and that he was guilty of 
impeding and incommoding peaceable passengers, but it 
negatived his causing a distrubance in the street by being 
drunk, and the court ruled that no offence of the nature 
described in the conviction and commitment was shown, 
and the same was quashed. B. v. Daly, 12 P. B. 411.

A conviction under s. 207 (i), should show a request 
made on the woman at the time of her arrest to give an 
account of herself, and that she did not give a satisfactory 
account, and that therefore the arrest was made. A con
viction in the words of the statute, “not giving a satisfac
tory account of herself,” does not imply or show such prior 
demand or request to give an account, and is therefore bad. 
B. v. Levecque, 30 U. C. B. 509.

This Act does not, in its true construction, declare that 
being a prostitute, etc., makes such persons liable to pun
ishment as such, but only those who, when found at the 
places mentioned, under circumstances suggesting impro-
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priety of purpose, on request or demand, are unable to give 
a satisfactory account of themselves. By way of illustra
tion. If any one of these classes be found on the street 
after nightfall, and a policeman thought that the prostitute 
or night-walker was out for the purpose of prostitution, or 
the bawdy-housekeeper, to entice men or girls to her house, 
or the frequenter with any improper motive, he might, under 
this statute, at once demand an account of the purpose for 
which they were there, and if no satisfactory account were 
given, at once take such person into custody. If, however, 
upon such demand, it appeared that the purpose were quite 
proper, then no cause for atrest would exist under this 
statute. The object of the Act seems to be to give to the 
police the power to remove such persons from places where 
they might be offensive or dangerous to the public, and to 
throw on them the onus of explaining the purpose or reason 
why they were in such places. B. v. Arscott, 9 0. B. 641.

It is not the keepers of the houses that are required to 
give a satisfactory account of themselves, but the frequenters. 
The former can give no excuse if the charge be true, but 
frequenters may go there for a lawful purpose, such as to 
collect a debt or other necessary purpose. Where the con
viction and warrant charged that the plaintiff “did unlaw
fully keep a certain bawdy-house, and house of ill-fame, for 
the resort of prostitutes, and is a vagrant within the mean
ing of the statute,” not alleging that she did not give a satis
factory account of herself, they were held sufficient, though 
it would have been otherwise in the case of a frequenter. 
Arscott v. Lilley, 11 0. B. 153.

A person charged as an inmate of a house of ill-fame 
under s. 207 (j) of the Code, need not be called upon to 
account for her presence in the house before arrest. This 
is only necessary under s. 207 (t) in the case of frequenters. 
See B. v. Bemon, 16 0. B. 560. The case of B. v. Levecque, 
30 U. C. B. 509, is distinguishable from the above, for in 
Levecque’s case the charge was of wandering in the streets 
under s.-s. (i). A frequenter may be there for a lawful pur
pose and able to give a satisfactory account of himself.
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There is no offence under (;'). It only shows who is a 
vagrant. B. v. Keeping, 4 Can. C. C. 494.

A conviction, under the Act, for keeping a house of ill- 
fame, ordered payment of a fine and costs, to be collected 
by distress and in default of distress, ordered imprisonment, 
and the court held that there was power to so award 
imprisonment. B. v. Walker, 7 0. B. 186.

The Act makes no provision for imposing costs, or col
lecting either fine or costs. But as the provisions of that 
part of the Code relating to summary convictions are ap
plicable, costs may be awarded under s. 867 of the Code, 
and the fine or penalty, and costs, may be levied under s. 
872. Ib.

Where the conviction is under 207 (j) for being the 
keeper of a bawdy-house, the imprisonment for non-payment 
of the fine under s. 872 (6) cannot exceed three months, 
although there might have been imprisonment in the first 
instance for six months instead of the fine. B. v. Stafford,
I Can. C. C. 239; see B. v. Horton, 31 N. S. B. 217.

A defendant was summarily convicted under s. 207 (1), 
as “ a person having no peaceable profession or calling, to 
maintain himself by, but who does, for the most part, sup
port himself by crime.” The evidence showed that the de
fendant did not support himself by any peaceable profession 
or calling, and that he consorted with thieves and reputed 
thieves, but the witnesses did not positively say that he sup
ported himself by crime. The court held that it was not to be 
inferred from the evidence that he supported himself by 
crime, and that to sustain the conviction there should have 
been statements that witnesses believed he got his living by 
thieving, or by aiding and acting with thieves, or by such other 
acts and means as showed he was pursuing crime. B. v. Organ,
II P. B. 497. To sustain a conviction under this section, 
the evidence should show that the accused had no peaceable 
profession or calling to support himself by, (2) that he 
practised gaming, (3) that from his practice he derived some 
substantial profits, and (4) that these profits constituted the 
larger part of his means of support. B. v. Davidson, 15 L.



752 magistrates’ manual.

N. 251; 8 M. L R. 325. The weight to be given to the 
evidence is for the magistrate. It ie insufficient to show 
that the accused has no occupation or calling other than 
gaming, and that he gambles frequently and habitually. 
R. v. Herman, 8 M. L. R. 330. A woman kept by a married 
man and having intercourse with him alone is not liable 
under s. 207 (Z). R. v. Rehe, 1 Can. C. C. 63.

ONE JUSTICE NOW SUFFICIENT.
A prisoner had been convicted by one justice of the 

peace of being a vagrant, and the conviction was held bad, 
as it did not appear that the justice was a police magis
trate. R. v. Clancey, 7 P. R. 35. But one justice is now 
sufficient. See 57 & 58 V. c. 67, amending s. 208.

Two justices of the peace for the city of Toronto, in 
the absence of the police magistrate for the said city, con
victed the defendant for vagrancy under this section, and 
it was held that they had jurisdiction as two justices, and 
the court declined to consider the effect of a special agree
ment between the police magistrate and one of the convict
ing justices, under which the latter was specially employed 
by the police magistrate to assist him at a stated salary. 
R. v. Lynch, 19 O. R. 664.

PUNISHMENT.
Under s. 208, the justices may fine only, or they may 

award imprisonment, or they may fine and imprison. But if 
they fine only there is no power to award imprisonment as 
an alternative punishment on default of payment of the fine. 
R. v. Lynch, 19 O. R. 664.

As the Act provides no mode of raising or levying the 
penalty, the justice may, under s. 872 of the Code, issue a 
distress warrant for the purpose of enforcing the same, 
and it is only after default of distress, where a fine only 
is inflicted, that imprisonment can be awarded as an alter
native remedy. R. v. Walker, 7 O. R. 186.

LICENSED CARTER, i
A licensed carter, who, contrary to a city ordinance, 

loitered near the entrance to a hotel in the city of Montreal,
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and solicited passengers for conveyance in his cab, is not a 
loose, idle or disorderly person, or a vagrant within the 
meaning of s. 208, more especially where it is not proved 
that such loitering obstructed passers-by, or incommoded 
guests in the hotel. Smith v. R, 4 Mont. L. R. 325.

EVIDENCE.
Prisoners charged with an offence meriting and receiv

ing a severer sentence than is commonly imposed for a first 
conviction for larceny, or even more serious offences, arc 
entitled to insist that such offence shall be proved at least 
as precisely, and by evidence of as high a degree, in a police 
court as in an assize court. Statements of suspicion, hear
say statements, or statements that cheques found on a pris
oner arrested for vagrancy, were such as are used by con
fidence men, are not admissible. H. v. Bassett, 10 P. R. 386.

This Act does not apply to the case of a person using 
insulting language to a passer-by, from the window of his 
residence. R. v. Poulin, 5 L. N. 347.

A municipal by-law to punish persons intoxicated on 
the public streets, who are not necessarily vagrants, is not 
repealed by the 32 & 33 V. c. 28, subsequently passed. 
Winslow v. Gallagher, 27 N. B. R. 25.

As to the power to issue a warrant to search for vagrants 
in any disorderly house, bawdy-house, tavern, or boarding
house, see s. 576 of the Code.

VEXATIOUS INDICTMENTS.
The provisions of what was called “The Vexatious 

Indictments Act” are extended to all indictable offences. 
See 63 & 64 V. c. 46, amending s. 641 of the Code.

As to the meaning of the expression, “Attorney-Gen
eral,” see Code, s. 3 (6).

Under this section it is not sufficient that the name of 
the Attorney-General be signed by his representative instead 
of himself. R. v. Ford, 14 Q. L. R. 231 ; R. v. Abrahams, 6 
S. C. R. 12.

C.M.M.



754 magistrates’ manual.

VIOLENCE, THREATS AND INTIMIDATION.
Every one is guilty of an indictable offence and liable, 

on indictment or on summary conviction before two justices 
of the peace, to a fine not exceeding one hundred dollars, 
or to three months’ imprisonment with or without hard 
labour, who wrongfully, and without lawful authority, with 
a view to compel any other person to abstain from doing 
anything which he has a lawful right to do, or to do any
thing from which he has a lawful right to abstain—

(а) uses violence to such other person, or his wife or 
children, or injures his property; or

(б) intimidates such other person, or his wife or chil
dren by threats of using violence to him, Jier or any of 
them, or of injuring his property; or

(c) persistently follows such other person about from 
place to place; or

(A) hides any tools, clothes or other property owned or 
used by such other person, or deprives him of, or hinders 
him in, the use thereof; or

(e) with one or more other persons follows such other 
person, in a disorderly manner, in or through any street or 
road; or

(f) besets or watches the house or other place where 
such other person resides or works, or carries on business 
or happens to be. R. S. C. c. 173, s. 12. Code, s. 523.

See s. 524 as to intimidation of any person to prevent 
him from working at any trade, and s. 525 to prevent deal
ing in wheat, or seamen from working, and s. 526 as to pre
venting any person from bidding for public lands.

The appellant and respondent were workmen in the 
same yard, members of different trade unions. The trade 
union to which the respondent belonged having resolved to 
strike if the appellant did not leave his society and join 
theirs, the respondent informed the appellant of this with
out threatening him with violence to person or property in 
case of refusal. The appellant refused to join the respon
dent’s society and was dismissed in consequence by his em
ployer in order to avoid a strike. He stated in evidence 
that “he was afraid, because of what respondent had said,
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that he would lose his work and could not obtain employ
ment anywhere where the respondent’s society predomi
nated numerically over his own society. The court held 
that this did not afford evidence of intimidation by the 
respondent within the meaning of the section. Gibson v. 
Lawson (1891), 2 Q. B. 545; Judge v. Bennett, 30 W. B. 
103; and see Wood v. Bowron, L. R. 2 Q. B. 81.

The defendant was summarily convicted for that he, 
wrongfully and without legal authority, followed the in
formant in a disorderly manner with two or more other per
sons in certain streets, “ with a view to compel him to ab
stain from doing acts which he had a legal right to do,” 
and the court held that these acts ought to have been 
specified in the conviction. An amendment was refused 
because the offence constituted by the Act had not been 
proved before the magistrate and the conviction was quashed. 
R. v. McKenzie (1892), 2 Q. B. 519; Ex p. Wilkins, 64 L. J. 
M. C. 221.

It is perfectly legal for workmen to protect their in
terests by meeting or combining together, or forming unions 
in order to determine and stipulate with their employers 
the terms on which they will consent to work for them. 
But this right to combine must not be allowed to interfere 
with the right of those workmen who desire to keep aloof 
from the combinntion, to dispose of their labour with perfect 
freedom as they think fit. Nor must it interfere with the 
rights of the masters to have their contracts duly carried 
out. Infraction of such rights will bring the wrong-doer 
within the pale of the criminal law of conspiracy.

Under the English Act an appeal was entered from la 
conviction, and due notice given to the prosecutor and con
victing justices, and the latter, as well as the prosecutor, 
were named as respondents in the appeal, but the justices 
did not appear, and it was held that the court, in quashing 
the conviction, had no power to award costs against the jus
tices. R. v. Goodall, L. R. 9 Q. B. 557.

See the R. S. C. c. 173, s. 12, s.-s. 5, as to what magis
trates are disqualified from acting in any case of complaint
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or information under this section, or as » member of any 
court for hearing any appeal in any such case.

WAREHOUSEMEN.
Section 37C of the Code makes it an indictable offence 

to give knowingly any warehouse receipt or acknowledg
ment. See also s. 377 of the Code.

Where a false warehouse receipt is given in the name of 
any firm, company or co-partnership, the person by whom 
such thing is actually done, or who connives at the doing 
thereof, is guilty of the offence, and not any other person. 
Code, s. 379.

WEIGHTS AND MEASURES.
The R. S. C. c. 104, contains the law as to weights and 

measures. See 51 V. c. 35; 53 V. c. 17; 61 V. c. 30; 63 & 
63 V. c. 38; 63 & 64 V. c. 37.

Under this Act numerous penalties are imposed for 
different offences. Section 35 creates a penalty for having 
false or unjust weights, scales or measures; s. 37, for mak
ing or selling the same, and s. 39 imposes a penalty for using 
unstamped weights or measures.

Under s. 63, penalties if under $50, are recoverable 
before one justice, and if over $50, before two justices of the 
peace for the district, county or place in which the offence 
is committed, and the provisions of “The Act respecting 
Summary Proceedings before Justices of the Peace ” shall, 
subject to the provisions of the Act, apply to all proceedings 
thereunder, I

Under s. 31 of the Act, the offender is made liable to 
imprisonment for a subsequent offence, and this is the only 
instance in the Act where an offender is made liable to im
prisonment. R. v. Dunning, 14 O. R. 55.

But this seems of little importance, as the 63rd section 
of the Act incorporates the provisions of the Act as to sum
mary convictions and in default of sufficient distress, there 
may be an award of imprisonment.

The essence of the legislation is that for trade purposes 
dealings should be carried on accurately and not with respect
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to rough standards of weight and quantity. Harris v. Lon
don, 18 Cox C. C. 65.

Earthenware vessels unstamped, but ordinarily used as 
containing a certain quantity according to Imperial mea
sure, are “measures;” and if found unjust are liable to be 
seized, and the dealer, on whose premises they are found, 
is liable to penalties under the Act, for having them in his 
possession. Washington v. Young, 5 Ex. 403; R. v. Oulton, 
3 E. & E. 568. They are not deemed unjust if against the 
seller himself. Booth v. Shadgett, L. R. 8 Q. B. 352.

A machine used for weighing tea had on it under the 
scoop in which the tea was placed a piece of paper, the 
effect of which was to make the machine indicate a weight 
exceeuing by the weight of the paper the weight of the tea 
in the scoop. The paper was placed there for the purpose 
of convenience and expedition in weighing, because it would 
take longer to weigh the tea if placed in the bag in which 
it was to be sold before being put in the scoop. This was 
held a “false and unjust” machine within the meaning of 
the section. Lane v. Rendall (1899), 2 Q. B. 673; 19 Cox 
C. C. 399. Whether it be the custom or not to include the 
weight of the bag with the tea, the buyer of a pound of tea 
is entitled to a pound not including the bag. lb. See also 
Edwards v. Purnell (1899), 1 Q. B. 449.

A weighing-machine, which from its construction, was 
liable to variation from atmospheric and other causes, and 
required to be adjusted before it was used, was held not in
correct upon examination within the meaning of the statute, 
if examined by the inspector before it had been adjusted. 
London & N. W. R. Co. v. Richards, 2 B. & S. 326.

A railway company kept a weighing machine which for 
a fortnight had been so out of repair that when anything 
was weighed by it the weight appeared to be four pounds 
more than was really the weight. It was held that the com
pany were liable to conviction for having in their possession 
a weighing-machine which on examination was found to be 
incorrect or otherwise unjust. Great W. R. Co. v. Bailie, 
5 B. & S. 928.
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A shopkeeper made use of a pair of scales which had a 
hollow brass ball hanging upon the weight end of the beam, 
constructed so as to allow shot to be placed in the interior, 
and easily removable from the beam by merely lifting it off. 
When the ball was removed and replaced after the shot with 
which it was partly filled had been taken out, it was found 
that the scales were unjust, and against the purchaser. It 
was held that there was evidence that these scales were weigh
ing-machines which were incorrect or otherwise unjust. 
Carr v. Stringer, L. R. 3 Q. B. 433.

The insertion in the ticket delivered with coal of the 
name under which the business is carried on will be suffi
cient, though in the name of a company which has no actual 
existence. Cameron v. Tyler (1899), 3 Q. B. 94.

A baker’s shop was used as a country post office. The 
post office weights were placed on the counter used for sell
ing bread. The business of the post office was carried on 
at the same counter. The inspector found the post office 
scales deficient, but there was no suggestion that they were 
used by the defendant for his trade. The scales were held 
to be the property of the Crown and not within the scope 
of the Act and a prohibition was granted. R. v. Bromley, 
34 Q. B. D. 181.

WOUNDING.
See ss. 341, 343 & 343 of the Code ; and as to arrest by 

any person without warrant in such cases, see Code s. 553, 
part XIX.

WRECKS AND SALVAGE.
Offences relating to wrecks, etc., are now governed by 

ss. 380-1, and 493-5 of the Code. The Imp. 57 & 58 V. c. 60 
(reprinted in our statutes of 1895), deals also with the same 
matter. But under s. 5 of the Code no person shall be pro
ceeded against under an Imperial Act “ unless such Act is 
by the express terms thereof, or of some other Act of such 
parliament made applicable to Canada or some portion 
thereof, as part of His Majesty’s dominions or possessions.” 
The Act referred to has not been made expressly applicable, 
though it is held to apply here. O’Dea v. R., 9 Q. 5 C. 158.
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A.
Abandoning appeal, costs of, 302-3, 329.
Abandoning child, 476.
Abduction, 395-8.
Abettors—See accessories, 399.
Abortion, 398-9.
Absence for seven years, 460-3.
Absolute jurisdiction, without consent, 156.
Accessories, form of information against, 389. 

who are. 399-402.
Accomplices, 403.

evidence of, 618.
Accusation, form of, 146.
Accused, statement of, 111-114. 

form of, 356.
to be allowed to call witnesses, 114. 
not appearing, 211-212.

Actions, against justices, 403. 
order to prevent, 322. 
for enforcing conviction after appeal. 331. 
act to prevent vexatious, 403. 
notice of, 404. 
where jurisdiction, 404-6. 
where no jurisdiction, 406-9. 
conviction must be quashed, 409. 
setting aside proceedings in, 412. 
must be within six months. 413. 
one month’s prior notice, 414. 
when entitled to, 415-8. 
what notices sufficient, 418-420. 
showing cause of action, 420. 
time and place, 420-2. 
attorney’s place of abode, 422-4. 
plaintiff’s place of abode, 424.

Adjournment, when witness refuses to give evidence, 101-2. 
of preliminary enquiry, 102. 
under Speedy Trials Act, 138, 14J. 
whether waiver, 205, 288. 
of hearing. 212, 217-219. 
to give judgment. 219-221. 
for eight days, 221-2. 
of appeal, 289, 298.
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Adjudication, minute of, 240-4. 
amending, 301.
statement of in past tense, 320. 
form of, 394.

Administering drugs, 428.
Administering oaths, 672-3.
Admiralty Jurisdiction-

offences committed within, 66-7.
Admissions by accused, 216.
Adulteration of food, drink, and drugs, 428-432.
Advertising, for stolen property, 701.
Affidavit, for subpoena, for certiorari, 308, 311, 312. 

of service, 311.
of justittcation by surety, 325. 
on which to have case stated, 330-4.

Affirmation, power to administer, 505.
Affray, 432.
Agency, 432-4.
Aggravated assault, 149-151, 448-9. 

summary trial of, 149-151. 
punishment for, 161-3.

Aggressions by subjects of foreign states, 434.
Agricultural fertilizers, adulteration of, 428.
Aiders and abettors, 185.
Aliens, 435.
Allegiance, oaths of, 673-4.
Amending, defects in information, 93-5, 203-4. 

accusation order for, 146. 
charge on summary trial, 160. 
conviction, 235-6, 307, 322. 
adjudication, 242, 301. 
where evidence proves offence, 319, 320 
stated case, 330-4. 
variances, 726.

Amends, tender of before action, 425.
Analysis, certificate of, 432.
Animals, cruelty to, 495-8.

contagious diseases affecting, 492.
Apostacy, 436.
Appeal, under Summary Trials Act. 149, 168, 169. 

from summary conviction or order, 281. 
from judgment of High Court, 282. 
from justice, 283. 
from order of dismissal, 283. 
by either party. 284. 
when it lies, 284-5. 
new witnesses on. 285. 
notice of, and recognizance, 285-8, 291-6. 
objections and'waiver, 288-9. 
adjournment of, 289, 298. 
to county judge, 289-1. 
time for, 291-2. 
notice In writing of, 291.
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Appeal—Continued.

deposit of money, 291-3.
service of notice of appeal, 296.
hearing appeal, 297.
court to try, 299.
witnesses not called below, 299.
grounds on which judgment givent 300.
costs on, 291-7, 301-3.
abandoned costs on, 302.
warrant of distress after, 303.
no certiorari after, 314.
where none after trial on merits, 327.
none after stating case, 331.
does not prevent return of conviction, 339.
for forms—See Forms.

Appearance, by both parties, 215. 
informant failing in, 215. 
either or both failing in, 217. 
of accused, 51. 
procedure on, 93.
compelling in summary cases, 188-190. 
without summons, 199-200. 
waiver by, 204-5.

Appointment of justices, 1.
See Justices.

Apprehension of offenders, 436.
See Arrest.

Apprentice, 436.
Arrest, where to be made, 80-2.

prisoner to be taken before justice, 83. 
without warrant when found committing an offer.ce. 

436-9.
how made, 439.
at night, without warrant, 439. 
on telegram, 439-440.

Arson 440-2.
interest and intent to injure, 410.
what is building, 441.
intending consequence of act, 442.

Articles of the peace, 738.
Assault, 442-9.

on justice, 37.
aggravated, 149-151, 161-3, 448.
Indecent assault, 447.
on officer. 150-1, 450, 674.
where title to land arises, 185.
justice may hear charge of common, 251.
involving other offence, 251.
conviction of, a bar, 252-7.
when Justified, 443.
what is assault, 442-5.
conductor on train, 446.
schoolmaster, 445.
claim of right, 185, 446.
conviction and punishment, 446-7.
complaint after, 448.
pâyment of damages and costs, 448.
on constable, 450.
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Bodily harm, 466.
Brewers, sales of liquor by, 613.
Bribery, 466-7.
Bridges, 467.

' Bucket shops, 667.
Buggery, 467.
Burglary, 468-470.
By-laws, general law as to, 470-3. 

when authentic, 470. 
limiting auctioneers, 471. 
proof of, 473.
conviction under, 232, 471.
against swearing in public place, 465.

C.
Canada, bringing stolen property into, 604.
Canada Temperance Act, 706.

see Scott Act.
Canned goods, 474.
Carter, 762.
Case, stating for opinion of court, 329. 

on questions of law, 332. 
statutory requirements, necessary, 333. 
amending, 334. 
affidavit for, 334.
certificate of refusal to state, 335. 
form of, 336.

Caution to accused before statement, 111-114.
Certificate, of non-appearance indorsed on recognizance, 106, 168, 

280.
form of, 355.
to constable of having received prisoner, 60. 
of indictment being found. 119. 
form of, 364.
of non-payment of costs, 328. 
of refusal to state case, 330, 335. 
of analysis, 432.
of dismissal under Summary Trials Act, 166
form of, 108, 170.
in case of juvenile offenders, 174.
transmission to clerk of peace, 167.
when information or complaint is dismissed, 249-250.
of charge of common assault, 252-7.
form of, 254.

Certiorari, when justice interested, 36.
when to issue in general, 304-320.
inferior courts and judicial acts, 306.
amending conviction, 307.
prior affidavit, 308.
notice of application for, 309.
affidavit in support, 311-312.
return to writ of, 312-313.
after appeal, 314-316.
security on application for, 323-6.
not necessary when case stated, 331.
under Scott Act, 728.
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Challenge to fight, 474.
Chambers, judge In, may amend stated case, 330.
Champerty, 640-1.
Character, witnees to. 606.
Charge against accused, cannot be changed to convict m mm wily 

118.
trial tor another offence, 136-8. 
must be reduced to writing, 160.

Chastisement of school children, 445. 
of infant, 666.

Cheats and frauds, 474.
Chemists selling liquor, 613, 707.
Cheque, where no account, 638-9.
Child, abandoning,. 476. 

stealing, 477. 
concealing biith of, 484. 
maintenance of, 476, 641-6.

Chinese immigration, 478.
Christian religion, denial of truth of, 465.
Churches, 478.
Civil proceedings for same cause, 20, 265.

when barred by dismissal of criminal, 252 7.
Claim of right, 44-7, 682, 661.

in case of assault, 446. 
in case of larceny, 598. 
in case of malicious injury, 661.

Claim of title, to land 261.
Clerk, larceny by, 601.
Clerk of peace, meaning of in Speedy Trials Act, 132. 

returns of juvenile offenders, 176. 
costs to be payable to, 328. 
returns of convictions to, 338. 
to post up returns of convictions, 343. 
for forms, see Forms.

Clerks, fees receivable by. justices' clerks, 260-4. 
see Embezzlement, 603.

Clubs, betting in, 458.
selling liquor in, 614.

Cock-fighting, 496-8.
Code, when it takes effect, 51.
Coinage offences, 479-480.
Collateral matters, evidence of, 527.
Commencement of proceedings, 183. 

laying information is, 198.
Commission, evidence on. 620.
Commitment, warrant of, 117-119, 265, 275-7. 

time of, 274 6. 
absence of warrant of, 278. 
in default of distress, 278. 
when there are no goods, 279. 
when defendant already in prison, 280. 
warrant of, not void, 304. 
for non-payment of ccsts, 328.
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Commitment—Continued.

payment of. 337.
for forms of—sea Forms.
for want of sureties of the peace, 740.

. Committal, of witness refusing to give evidence, 101-2. 
of accused for trial, 24, 62. 110, 117. 
when illegal, 110. 
on Sunday, 81.

Common assault—see Assault.
Common purpose, 401, 480, 491.
Compelling performance of duties, 411.
Compensation or satisfaction, 249.
Competence of witnesses, 609-515. 

see Evidence, Witness.
Complaint, 19.

after assault, 448.
who may lay, 60-1.
in writing, or under oath, 190.
for one matter only, 190.
distinction between and information, 195.
when truth of admitted, 216.
variance between, and evidence, 202-7, 300
form for sureties for peace, C87.
for sureties for the peace, 739.

Compromise does not prevent trial, 215.
Compounding offences, 481-3, 621.
Compulsion, 483-4.
Concealing birth, 484.
Conditional release, 149.
Conductor on train, assault by, 445-6.
Confession to be admissible, 114.

must be free and voluntary, 506.
Consecutive imprisonment, 575. 

see Imprisonment.
Consent to speedy trial, 133.

to summary trial, 159. 
to admit evidence, 156-7, 532.

Conspiracy, 486-491.
Constable, serving summons, 68-74.

questioning prisoners, 113, 506.
conveying accused to jail, 131.
fees to, 260.
for fo ms—see Forms.
arrest ly, without warrant, 436-9.
protection of, 438.
assault on, 460-2.
harbouring, 620.
murder of, when arresting, 664-5.

Contagious diseases, affecting animals, 492.
Contempt, committing for, 39-41.

form of conviction for, 145.
Continuing offence, limitation in case of, 182.
Contract, criminal breaches of, 492.
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Conviction, form of for contempt, 145.
must adjudge forfeiture, 161, 244. 
same effect as indictment, 166. 
no quashing for want of form, 166-7. 
transmission to clerk of peace, 167, 174-5. 
form under Summary Trials Act, 168-9, 170. 
form in case of juvenile offenders, 174-9. 
on what evidence made, 223, 238. 
minute or memorandum of, 224, 248. 
drawing up and sealing, 224, 244. 
forms of, 224-7. 
blanks in, 227.
showing place for which justice acts, 227-9, 321.
must show offence, 229-231.
day of committing offence, 231.
under by-law, 232.
general requisites of, 233.
using words of statute. 233-4.
must show facts, 234*5.
amendment of, 235-6, 307.
names of parties, 236.
for several offences, 237-8, 344
penalty imposed in, 239.
minute of adjudication, 240-4.
negativing exceptions, 244-6.
penalty on joint offenders, 248-9.
for assault, a bar, 251-7.
appeal from summary, 281.
amending, after certiorari, 307.
transmitting to Court appealed to, 316.
copy of the evidence, 316.
not to be held void for Irregularity, 319, 321.
quashing, 322-4.
security before motion, 323.
return after motion to quash, 327.
enforcing after appeal, 331.
return of, 338.
charge of two offences in. 344.
quashing before action, 409-411.
of assault, 446-7.
for blasphemy, 465.
for selling liquor, 611, 627-9.
for selling drugs. 652.
for forms—See Forms.

Copies, depositions, 26, 119. 
telegrams, 608.

Copyright, 493.
Coroner, issuing warrant, 83.

binding by recognizance, 83. 
inquisition of. 84.

Corporation, 49-60. 493.
how to proceed against, 49-50. 
general liability of, 493-4.

Costs, on releasing, 149.
or expenses in case of juvenile offenders, 176-7. 
on conviction or order. 257-264. 
on dismissing information, 259.
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Costs— Continued.
sums to be specified, 259.
how recoverable. 259.
tariff of fees, 260-4.
of conveying to jail, 267-272.
on appeal, 291-7, 301.
when appeal abandoned, 302. 329.
when given against justice, 322.
payable to clerk of peace after appeal, 328.
against justice stating case, 330-7.
on stated case, 337.
where justice acts with malice and want of probable 

cause. 426.
security for costs, 427. 
payment of, on assault, 448.

Counsel, for accused, right to cross-examine, 103. 
right to, in summary cases, 165, 208-9. 
may represent parties. 215-6.

Counterfeit money. 479-480, 494.
County attorney, under Speedy Trials Act, 132.
County judge, appeal to, from summary conviction, 289-291. 
Court, of record under Speedy Trials Act, 133. 

of quarter sessions—See Sessions 
to try appeal, 299. 
to which convictions returned, 339. 
proceedings in, 15, 20, 102.

Creditor defrauding, 494-5.
Crime, nature of, 580-4.
Criminal information, against justice, 38-9.
Criminal proceedings, compromising, 481-3.
Criminating questions, 515.
Cross-examination, of witnesses, right of accused to have. 103, 

165, 208. 210.
Cruelty to animals, 495-8.
Customs, 498.

Dairy Act, 498.
Damage, malicious in general. 656-663.

payment of, on assault, 448.
Day, of committing offence, shown in conviction, 231. 
Death, effect of, 306.
Declaration, solemn, may be received, 673.
Defence, full, may be made, 208-210.

witnesses for allowed, 217.
Defrauding creditors, 494-5.
Deliverance, warrant of, 129. 

form of, 362.
Deposition, that person is material witness, 97. 

copy of, 119.
of witness on preliminary enquiry, 107. 
to be sent to court, 122. 
form of deposition of witness. 356, 390. 
of witness, dead, ill or abroad, 522.
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Depositions, copies of, 26.
transmission to clerk of peace, 167.

Deposit of money, as security on appeal, 291.
Deposits, returns of, 498.
Deserter, 67-8.
Desertion, 498-9.
Detainer, forcible entry and, 646.
Discharge, when evidence insufficient, 116. 

on making satisfaction, 249.
Dismissal, certificate of, 166-8, 170-4, 249-250.

of complaint if prosecutor does not appear, 215, 217. 
of charge of assault, 261-7. 
appeal from order of, 283. 
form of order of, 372.

Disorderly house, 160-7.
see also Gaming House, 563. 
vagrancy, 747.

Disqualification, 6-9.
from interest or bias, 26.

Distress, minute of order to be first served, 250. 
penalty to be recovered by, 264-7. 
for costs, 278, 328. 
backing warrant of, 278. 
when ruinous to defendant, 279. 
liberating defendant, 279-280. 
warrant of, after appeal, 303. 
when imprisonment only authorized. 321. 
on certificate of non-payment of costs, 328. 
payment of amount, 337. 
for forms of warrants of—See Forms.

Disturbance in street or public place, 748-9. 
of worship, 478.

Divisions, meaning of territorial, 80, 180
Doctor, neglect to call in, 667.
Documents, impounding, 667.
Dogs, killing sheep, 733-4.
Driving wantonly and furiously, 500.
Diuggist, selling liquor. 613, 707.
Drugs, administering, 428.

adulteration of, 428-432. 
selling of, 652.

Drunkenness, 600, 749.
causing or permitting, 619, 668.

Duel, challenge to fight, 474.
Dwelling house, breaking into or out of, 468-470.
Dying declarations, 621.

E.
Election, to be tried by judge or jury, 136-6. 

re-electing, 139.
Elections, offences relating to, 600-1.
Electric light, 601.
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Embezzlement, 603.
Embracery, 501-2.
Endorsement in backing warrant, 81-2, 190.

form of indorsement in backing warrant, 349. 
on distress warrant, 278. 
for forms—See Forms.

Enforcing execution of process, 345.
Enlistment, foreign, 548.
Enticing to desert, 498-9.
Entry, and detainer, forcible, 546.
Escape, 502-3.
Estreating recognizance, 280-1, 331. 

of bail to accused, 106.
Evidence, 18, 19, 603.

on summary trial, 216, 223. 
facts within justice’s knowledge, 223. 
on which to found conviction, 238. 
copy of conviction to be. 316. 
of prior conviction, 316, 318. 
of proclamation, 326, 707. 
rules of. 503-4.
confessions free and voluntary. 506-7. 
competency of witnesses, 509-515. 
criminating questions. 615-6. 
exceptions to rule, 516. 
evidence improperly received, 516 
corroboration in forgery, 617. 
accomplice, 518. 
one witness sufficient, 519. 
commission to take evidence, 520. 
admitting by consent, 166, 532. 
manner of taking on preliminary enquiry, 107-111. 
what required, 116. 
binding over parties to give, 119-121. 
of conviction or certificate of dismissal, 167. 
as to keeping betting house, 459, 666. 
of by-law, 470-3. 
dying declarations, 521. 
witness dead, ill or abroad, 522. 
comparison of disputed writing, 626.
Impeaching credit, 526. 
showing writing to witness, 626. 
collateral matters, 527-531. 
receiving stolen goods, 631. 
in polygamy, 532. 
stealing ores, 632. 
one prisoner for another, 532. 
that place is gaming house, 459, 566. 
in case of vagrancy, 753.

Examination, of witness, 606.
Exceptions, negativing in Information. 197, 211.

In conviction, 244-6, 612-3. 
omission to negative, 320-2.

Excise, 633.
Ex officio, justices, 1, 2.

O.M.M. 49
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Ex parte,, when justice may proceed, 211, 212. 
Explosive substances, B33.
Extortion, 534-5.
Extradition, 635.

F.

Fabricating evidence, 532.
Factories Act, 676.
False accusatiops, 652.
False personation, 681.
False pretences, summary trial for, 149. 

when value under $10, 164-5. 
general law as to, 535-543. 
representation of existing fact, 536. 
prosecutor must be deceived, 537. 
by letter, words, or acts, 537-8. 
promise as to future conduct, 538. 
cheque where no account, 539. 
various instances of, 540-3. 
intention to pay, 542. 
distinction between, and larceny, 543.

Fees, to justices, constables, 260-4.
witness not paid in indictable cases, 96. 
but is in summary, 208.

Felcny and misdemeanor, distinction between, abolished. 53, 543. 
principal and accessories in, 401.

Females, abduction of, 395-8.
Fences, 543.
Ferries, 543-4.
Fertilizers, 544.

adulterating, 428-432.
Fine, imposing and collecting, 161-4. %

how applied in case of juvenile offenders, 176.
Fire arms, carrying same, 544.

offences in relation thereto, 544. 
discharging, 748.

First offence, discharge on satisfaction, 249.
Fisheries, 545.
Food, selling what is unfit for, 546. 

adulterating, 428-432. 
neglecting to provide, 476, 644, 667.

Forcible entry and detainer, 546-8.
Foreign aggressions, 434.
Foreign enlistment, 548.
Forfeiture, conviction must adjudge, 161-3, 244. 

none in case of juvenile offenders, 175.
Forgery, corroborative evidence in, 617. 

what is forgery, 549, 651. 
instrument wholly! void, 560. 
note of foreign state, 551. 
need not be of whole instrument, 552. 
must be proved false!, 652.
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Forgery —Continued.

intent to defraud, 662-3. 
triable at seat ions, 653. 
uttering, 664.
instruments that may be forged, 664-6. 
alteration, 666.

Form, defect in, 327.
Foimer conviction, a bar, 316-318.
Forms, 346, 394.

under Speedy Trials Act, 143-7. 
accusation, 146. 
sheriff's notice, 147.
of conviction or certificate of dismissal, 168.
of conviction under Summary Trials Act, 169-170.
on trial of Juvenile offenders, 178-9.
of convictions, 224-7.
of warrant of distress, 265.
of certificate of dismissal, 170, 8.
of stated case, 336.
conviction for a penally to be levied by distress and 

in default of sufficient distress by imprisonment, 367 
conviction for a penalty, and in default of payment Im

prisonment, 368.
conviction when the punishment is by imprisonment, 

368.
order for payment of money to be levied by distress, 

and in default of distress imprisonment, 369. 
order for payment of money, and in default of payment 

imprisonment, 370.
order for any other matter where the disobeying of it is 

punishable with imprisonment, 371. 
order of dismissal of an information or complaint, 372. 
certificate of dismissal, 373.
warrant of distress upon a conviction for a penalty, 373. 
warrant of distress upon an order for the payment of 

money, 374.
warrant of commitment upon a conviction for a penalty 

in the first instance, 375.
warrant of commitment on an order in the first instance, 

376.
endorsement in backing a warrant of distress. 377. 
constable's return to a warrant of distress. 378. 
warrant of commitment for want of distress. 378. 
warrant of distress for costs upon an order for dis

missal of an information or comnlaint. 379. 
warrant of commitment for want of distress. 380. 
certificate of non-appearance to be endorsed on the de

fendant’s recognizance. 381. 
notice of appeal against a conviction or order, 381. 
recognizance to try the appeal. 382. 
notice of such recognizance to be given to the appellant 

and bis sureties, 383.
certificate of clerk of the peace that the costs of an 

appeal are not paid. 383.
warrant of distress for costs on an appeal against a 

conviction or order. 384.
warrant of commitment for want of distress in the last 

r case, 385.



INDEX.772
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return of convictions, 386.
complaint by party threatened for sureties for the peach, 

387.
recognizance for the sessions, 387. 
commitment in default of sureties, 388.

Forms in indictable cases—
warrant to convey before justice of another county, 345. 
receipt to be given to the constable by the justice for 

the county in which the offence was committed, 346. 
information and complaint for an indictable offence,

346.
warrant to apprehend a person charged with an indict

able offence committed on the high seas, or abroad,
347.

summons to a person charged with an indictable offence, 
347.

warrant in the first instance to apprehend a person 
charged with an indictable offence. 348. 

warrant when the summons is disobeyed, 348. 
endorsement in backing warrant, 349. 
warrant to search, 349. 
information to obtain search warrant, 350. 
summons to a witness, 360.
warrant when a witness has not obeyed the summons, 

361.
warrant for a witness in the first instance, 362. 
warrant when a witness has not obeyed the subpoena, 352. 
warrant of commitment of a witness for refusing to be 

sworn, or to give evidence, 353. 
warrant remanding a prisoner, 364. 
recognizance of bail, instead of remand on an adjourn

ment of examination, 355.
certificate of non-appearance to be endorsed on the 

recognizance, 365. 
deposition of a witness. 356. 
statement of the accused, 356.
recognizance where the prosecutor requires the Justice 

to bind him over to prosecute after the chàrge is 
dismissed, 367.

warrant of commitment. 358. 
recognizance to prosecute, 358.

to prosecute and give evidence. 359. 
commitment of a witness for refusing to enter into the 

recognizance, 369.
subsequent order to discharge the witness. 360. 
recognizance of bail, 361.
warrant of deliverance on bail being given for a pri

soner already committed. 362. 
jailer's receipt to the constable for the prisoner, 363. 
heading of indictment, 363. 
examples of the manner of stating offences, 363. 
certificate of indictment being found. 864. 
warrant to apprehend a person indicted. 366. 
warrant of commitment of a person indicted, 366. 
warrant to detain a person indicted, who is already in 

custody for another offence, 366.
Supplementary forms not in Act- 

information against an accessory after the fact, 389.
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Form»—Continued.

information against an accessory without the princi
pal, or where he is unknown, 389. 

deposition of the constable of the service of the sum
mons, 390.

depositions of the witnesses on the remand day, 390. 
memorandum to be written on documents produced in 

evidence, 391.
notice of recognizance where there is a surety for a 

witness, 391.
order to bring up accused before expiration of remand, 

391.
complaint of bail for a person charged with an indict

able offence, 392.
warrant to apprehend the person charged, 393. 
commitment of the person charged on surrender of his 

bail, 393.
minutes of proceedings at the hearing with adjudication,

notices of action, 418-420, 422. 
forms under Liquor License Act, 629.

Fortune telling, 657-8.
Found committing offence, 568.

arrest without warrant, 436-9.
Franchise, 569.
Frauds, 474.
Frudulent marking of merchandise, 559, 560-1.

liability of master for servant’s acts, 562.
Free agent, criminal must be, 481-3 
Frequenter of house of ill-fame, 150-5.

of bucket shop, 568.
Fright, causing death, 665.
Frivolous, when application to state case is, 330.
Fugitive offenders. 562.
Furious driving. 500.

G.
Game, 562.
Gambling practices, in public conveyances, 563.
Gaming, what is, 664-6?

who is keeper of gaming house, 564? 
evidence, 566.
search in gaming house, 89, 567. 
bucket shops, 667-8.
entering and searching house kept for, 89-91. 
where offence triable, 156. 
see Vagrancy, 748.

Gaol, meaning of, 148-9.
costs and charges of conveying to, 267-272.

Gas, 568.
General quarter sessions—See Sessions.
Girl, under sixteen, abduction of, 396.
Government harbours, 669.
Grievous bodily harm, 669.
Guardian, obligation to maintain ward, 645.
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H.
Habeas corpus, 669.

under Summary Trials Act, 157.
Harbour masters, 669.
Hard labour, imprisonment with, 266-7, 273. 

cannot be struck out, 301.
Hawkers, 569-671.
Hearing, proceedings on, 101-111. 

appeal, 297.
Helrees, abduction of, 396-8.
High court, appeal from Judgment of, 282.
High seas, offences committed on, 66, 67.
High treason, 746.
Hire, keeping or using for, 472.
Holes and excavations, 671-2.
Holiday, what is, 80-1.

proceedings on, 136.
Homicide, when excusable, 669. 

see Murder, 663-670.
House breaking, 469.
House of 111-fame, 160-164. 

see Ill-fame.
Husband, neglect of, to maintain wife, 641-3 

wilful refusal, 644. 
wife stealing from, 693-4.

Idiots, 673.
Idle and disorderly persons—See Vagrants, 747-762.
Ignorance, crimes committed through, 673.
Illegality of conviction, no excuse for non-return, 340.
Ill-fame, house of, search warrant for girl In, 88. 

summary trial of offences, 150-155. 
before police magistrate or Jury, 162. 
evidence, 154-166. 
punishment, 161, 161-4.
Jurisdiction absolute, 156. 
trial on merits, 327. 
see Vagrancy, 747-751.

Immigration, 678.
Imprisonment, 674-6.

on summary trial for theft, 161.
on aggravated or indecent assault, 161-2.
for keeping house of ill-fame, 161-4.
for gaming or betting, 161-3.
on non-payment of penalty, 264, 272-4.
when defendant already in prison. 280.
where no punishment is specially provided, 280.
where in excess. 242. 301, 321.
where distress In addition to, 820-2.
where no other punishment, 674.
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Imprisonment— Continued.
term for which it runs, 674-6. 
concurrent, 676.
error in pronouncing sentence, 675. 
when it commences, 576.

Indecency, 576-7.
Indecent assault, 447, 677. 

see Assaults, 442-9.
Indian, may be a witness, 610-511. 

special law" as to, 577-580. 
difficulty as to name, 678. 
furnishing intoxicants to, 578-580. 
penalty and punishment, 679. 
conviction and appeal, 680.

Indictable offences, 580-2.
when charged, cannot be summary trial, 118. 
speedy trials of—See Speedy Trials, 132. 
summary trial of, 148.

Indictment, binding over prosecutor to prosecute, 116. 
may be preferred without binding over, 122. 
on certificate of justice may apprehend, 119. 
prosecution of justice by, 344. 
form of heading of, 363.* 
form of certificate of. finding of, 364. 
against corporation, 49, 493-4. 
vexatious, 753.

Indorsement on warrant, 81-2, 190. 
of distress, 278.

Industrial schools, 584-6.
Infants, crimes by, 585.
Information, 19.

for form of—see Forms.
defendant admitting truth of, 216.
form of, to obtain search warrant, 360.
receiving, in summary cases, 188.
whether under oath. 190-1.
distinction between, and complaint, 195.
general requisites of information, 61-5, 195, 201-4.
necessary allegations in 195-7.
who may lay information, 60.
necessary to give jurisdiction, 61, 197.
to obtain search warrant, 86.
amending defects in, 93-5, 203-4.
to be sent to court, 122.
negativing exceptions, 197.
against joint offenders, 197.
laying, is commencement of prosecution, 198.
blanks in, 198.
when unnecessary, 198-9.
waiver of, 199-200.
objections to, 201-7.
variance between and evidence, 202, 203, 300.
not stating date of offence, 321.
uncertain or charging two offences, 196, 344.

Injuries, malicious, 666, 663.
Inquiry—see Preliminary Inquiry.
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Inquisition of coroner, 83-4.
Insanity, 686.
Insolvent companies, 687.
Inspection, of staple articles of Canadian produce, 688. 
Instalments, payment by, 26, 276.
Intent to defraud, in forgery, 662-3.

in larceny—see Larceny.
Intention not criminal, 682.
Interested Justices, 26-37.
Intimidation, 662-764. 

see Menaces.
Intoxicating, liquor must be, 610.
Irregularity, in conviction or order, 319.

J.

Jail, Includes reformatory prièon, 148-9, 328.
costs and charges of conveying to, 267-272.

Jailers receipt, for prisoner, 362.
Joint offence, information on, 19J. 

penalty on, 248-9.
Joint tenants, larceny by, 694.
Judge, meaning of, in Speedy Trials Act, 132. 

of sessions, enforcing process, 345. 
preserving order, 345.

Judgment, when justices divided in opinion, 23-4. 
adjournment to give, 219. 
on what grounds given on appeal, 300. 
former, a bar. 316-318.

Judicial acts, what are, 14. 
liability for, 42-3.

Jurisdiction, of police magistrates, 3-6. 
of two justices, 10-14. 
of justices as to place, 16, 227-9. 
laying of information necessary, 61-6. 
of admiralty, and on high seas, 66, 67. 
in summary cases, 223. 
certiorari, where none, 304-5. 
conviction not showing, 321. 
stating case when exceeded, 329. 
action, when justice has none, 404.

Jury, may be waived in certain cases, 136.
one of several prisoners asking, 139. 
accused must be Informed of his right to, 159. 
electing to be tried by, 165. 
in case of Juvenile offenders, 173.

Justices of the peace, appointment of, 1. 
qualification of, 1, 6-9. 
ex officio, 1, 2.
oaths of qualification, office, etc., 8-9.
acts of, unqualified. 9.
persons ineligible, 9-10.
two Justices, when required, 10-14, 623.

■
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Justice of the peace— Continued.
first set seized of case, 14. 
ministerial or judicial acts, 14, 42-3. 
presumption of authority, 14-16. 
when divided in opinion, 23-4. 
interest or bias, 26-37. 
assault on, 37. 
misconduct of, 37-8. 
criminal information against, 38. 
committing for contempt, 39-41. 
claim of right, 44-7. 
mandamus against, 44-7, 411. 
prohibition, 49-50. 
jurisdiction as to place, 16, 61-7. 
holding preliminary inquiry, 69.
other justice than the one issuing process, 65-6. 79, 80.
method of conducting preliminary Inquiry, 102-3.
taking evidence and depositions, 107-111.
granting ball, 123.
trial of juvenile offenders, 171.
summary convictions, 180.
powers of one or two justices, 186-8, 190-3.
trying two cases at once, 193-4.
issuing summons, need not hear, 201.
not bound to say on what evidence he proceeds, 209
orders of, 246.
appeal from judgment of, 283.
protecting from action, 322.
when costs given against, 322.
refusing to act, 329.
returning convictions, 338-843.
subject to prosecution by indictment, 344.
vexatious actions against, 403.
compelling performance of duties, 411.
when entitled to notice of action, 415-8.
may be a witness, 510.
suppressing riot, 702-4.
one justice in vagrancy, 752.

Justification by surety, affidavit of, 325.
Juvenile offenders, trial of, for indictable offences, 171-9.

< K.
Kidnapping, 688.

L.
Land, claim of title to, in case of assault, 185. 

public lands, 689.
Landlord and tenant, 689.
Larceny, 689.

summary trial for, 149.
punishment, 161.
when value under $10, 164-5.
In dwelling house, 468-470. 
what is larceny, 589-690, 600. 
agents, brokers, etc., 690. 
special property, 590-1.
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Larceny—Continued.
things the subjects of, 691-3. 
husband and wife, 693-4. 
tenants in common, 694-6. 
attempt to commit, 696. 
bailee, 696-7.
taking and carrying away, 697.
claim of right, 698.
taking against will, 698.
lost goods, 698.
stealing from the person, 699.
robbery, 699.
clerk or servant, 601-3.
trial and punishment, 604.
bringing stolen property into Canada, 604-6.

Law, when decision erroneous in point of,
stating case on question of, 329, 332.

Lawless aggressions, 434.
Leading questions, 603.
Libel, 606-7.
License commissioners, 608-9.
Licenses, see Spirituous Liquors, 607.
l imitation, of prosecutions, 16, 62.

of summary convictions, 181-5. 
of application for certiorari, 309. 
of actions for non-return of convictions, 344. 
of actions against justices, 403, 413.

Liquor, see Spirituous Liquor, 607.
Livery stable, 636.
Lock-up, magistrate not liable for state of, 105.
Lodger, sale of liquor to, 617.
Lord’s day, 736.

see Sunday.
Lost property, larceny of, 698-9.
Lotteries, 636.

entering and searching house kept for, 89-91. 
defect in conviction, 321-2. 
what are, 636-640.

Lumber, 640.

M.
Magistrate, see Justice of the Peace.

meaning of under Summary Trials Act, 148. 
Maintenance, and champerty, 640-1.
Maintenance, of child, 476, 641.

of Wife, defendant giving evidence 613. 
wilful refusal, 644. 
obligation to maintain, 644.

Majority of Justices decide, 23.
Malfeasance, by public officers, 676.
Malice, where Justice has Jurisdiction. 404.

whether essential to crime, 680-1.
Malicious Injuries, 667-663.
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Mandamus to justices, 47-9, 411.
Manslaughter, 663-670. 

see Murder.
Marriage, 645.

see also Bigamy.
Married women, 646.
Master and servant, 647.

liability of master for servant's acts, 432-3, 648.
Measures, unlawful weights and, 756.
Medical man not using skill, 666.
Medicine and surgery, 649-652.
Menaces and threats, 652.
(Merchant shipping, 665.

merits, trial on, 327.
Military and navai stores, 6o5.
Militia, 655-6.
Mines, search warrant as to, 87.
Ministerial or judicial acts, 14, 42-3.
Minors, 656.

and apprentices, sale of liquor to, 620.
Minute of adjudication, 240-4. 

form of, 394. 
of conviction, 224, 248. 
of order to be served before distress, 260-1.

Mischief, or malicious injuries, 656-663.
unlawful and wilful damage, 660.
claim of right, 661.
private property, 662.
real or personal property, 663.

Misconduct by justice, 37-8.
by public officers, 675.

Misdemeanour, 663.
distinction bétween, and felony, abolished, 53, 663. 
principal and accessories in, 401.

(Money, deposit of, as security on appeal, 291. 
return of receipt and application, 338.

Murder, 663-670.
whether malice necessary, 663.
act not directly causing death, 664.
resisting lawful arrest, 664.
from fright, 666.
provocation by words, 665.
spectators of sparring match, 666.
medical attendant, 666.
not providing food or medical attention, 667.
causing drink to excess, 668.
attempt to commit, 668-9.
when excusable, 669.
arrest of person found committing, 669.
former acquittal, 669.
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N.
Name, of person Injured In information, 201. 

of person convicted, 236.
Navigable waters, 670.
Navigation of Canadian waters, 670.
Necessaries of life, 670.

see Maintenance, 476, 641, 644.
Negativing exception, 211, 244-6, 320.
Negligence, causing injury, 670.
Night., arrest at, without warrant, 439. 

what is, in burglary, 468-470.
Noises, by-laws to prevent, 471.
Non-appearance of prosecutor, 215.

of either or both parties, 217.
Nonfeasance by public officers, u75.
North-West Territories, 670.
Notice, for forms of, see forms.

of appeal, 285-8, 291-3, 381. 
of action, 404.
must be reasonable, before trial, 213.
of application for certiorari, 309.
forms of, 310, 418, 4z0.
one montn’s notice of action, 414.
when entitled to notice of action, 415-8.
form and sufficiency of, 418-420.
showing cause of action, 420.
time and place, 420-1.
attorney’s place of abode, 422-4.
plaintiff’s place of abode, 424.
when unnecessary, 424-5.

Nuisances, 671-2.

Oath, complaint or information need not be upon, 190-1. 
administering to witness, 210-211. 
power to administer, 606, 672-3. 
form of, 605.

Oaths, of qualification, office, etc., 8-9. 
of allegiance, 673-4.

Objection to information, complaint, warrant and conviction, 
201-7.

to appeal, 288-9.
Obscene books, 674.
Obscene language in public place, 466.
Obstructing officer, 150-161, 674.

in executing process, 674.
Offence must be shown in conviction, 229-231.
Offences, committed in different places, 51-3. 

in unorganized territories, 68-9. 
out of justice’s jurisdiction, 59, 60. 
within admiralty jurisdiction, 66, 67. 
one or two offences, 190-3. 
examples of manner of stating, 363.
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Office, offences by persons in, 675.
Officer, obstructing, 150-1, 674.

protection of, in arresting, 438.
Omnibus, 473.
One justice, powers of, 185-8.
One offence, charge of, 164.

complaint for only, 190-3.
Ontario, procedure under Acts of, stating case in, 331 

return of convictions, 340.
Ontario Factories Act, 676.
Open Court, preliminary inquiry not, 102-3. 

summary trial is, 166, 208.
Ores of gold or silver, security on appeal from order for restor

ation, 291.
Order, distinction between, and conviction, 195. 

for payment of money, 190-1, 370. 
of justice in general, 246-8. 
minute of, to be served, 260-1. 
appeal from, 281. 
of dismissal, appeal from, 283. 
charging two offences, 344. 
for forms of, see Forms, 
in court, 21, 39, 346.

Owner of property, not necessary to be stated, 201.

P.
Particulars, when ordered, 202.
Parties, either, may appeal, 284.
Partners, conviction of one, 237. 

larceny by, 594-5.
Part payment, 25, 275.
Passengers, soliciting. 471-2.

tickets on railways, 691.
Patents, 677.
Pawnbroker, 677.
Payment, time for, 24-5, 175-6. 

part of fine, 275. 
of amount of distress, 337. 
of warrant of commitment, 337.

Peace on public works, 678.
Peace, see sureties for the peace, 738.
Pedlars, 569-671.
Penalty on conviction, 239.

must be forfeiture of, 244. 
on joint offenders, 248-9.
recovery of by distress or imprisonment, 264-7, 273. 
where no special punishment, 280. 
payment of, 337. 
on non-return of conviction, 338.

Perjury, 678-681.
false oath need not be material. 679. 
must be authority to administer oaths, 679. 
one witness not sufficient, 680.
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Person, stealing from, 599.
Personation. 681.
Petroleum, 682.
Petty trespass, 682.
Physician, pretending to be, 650.
Pilotage, 683.
Piracy, 683.
Place, there must be jurisdiction as to, 16-18. 

where offence committed, 51-6. 
showing, in information, 196. 
for which justice acta shown in conviction, 227-9. 
showing in warrant of commitment, 275. 
using for betting, 466. 
showing in notice of action, 430-1.

Poison, sale of, 684.
Police magistrates, 3-6.

appointment of, 3. 
jurisdiction as to place, 3, 4. 
other magistrates not to1 act, 4, 5. 
except on illness, absence or request of, 5. 
not bound to return convictions, 339. 
enforcing process and preserving order, 345.

Polygamy, see Bigamy.
Evidence in, 632.

Pool selling, 454-460.
Post office, 684.
Practising medicine, 649-662.
Preliminary inquiry, 51.

procedure on appearance of accused, 93. 
how it may be conducted, 102. 
statement of accused, 111. 
evidence necessary on, 115. 
on election, to be tried by jury, 165.

Previous conviction, preventing summary trial, 165. 
in liquor cases, 623. 
uno-T Canada Temperance Act, 720. 
bars subsequent, 316-8.

Principals and accessories, 399-402.
Prison, 685.
Prisoner giving -vidence, 612.
Private property, injury to, 662.
Private trials, on p-eliminary inquiry, 102, 3. 

vsHona po-Pl. in wh’^h allowed, 104.
Juvenile offenders, 172.

Prize fighting, 685.
Procedendo, 327.
Proceedings before Justices, general sketch of, 16, 20-3.
Process, 686.
Proclamation, evidence of, 326-7, 509, 707.
Procuring prostitution, 680.
Prohibition, when justice interested, 36. 

generally against Justice, 49-60.
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Proof oi conviction, 265.
Property, found on prisoner, 78-9. 

meaning of, 149. 
subject of larceny, 690-7.

Prosecuting, forbearing to, 481-3.
Prosecution in place where prisoner is arrested on bench war

rant, 82.
Prosecutor, binding over to prosecute Indictment, 116. 

not appearing, 216.
Prostitute, lbO-164, 686, 748.
Provocation, see Murder, 663-670.
Public, when to have access to court, 103, 208.
Public health, 687-9. 

lands, 689. 
officers, 675. 
place, swearing in, 465. 
works, 678, 689. 
worship, disturbance of, 478.

Punishment, where in excess, 242, 301. 
where not in excess, 319-321. 
in case of assault, 446-7. 
see Imprisonment, 674-6.

Q.
Qualification, of justices, 1, 6-9. 

effect of want of, 9.
Quarter Sessions, 732. 

see Sessions.
Quashing conviction, 322-4.

before action against justice, 409.

R.
Races, betting on, 454-460.
Railways, offences relating to, 689-691. 

passenger tickets, 691.
Rape. 691-6.
Reasonable and probable cause for actions of justices, 404.
Receipt to be given to constable, 60, 131, 346. 

form of, 363.
Receiving stolen goods, 695.

summary trial for, 149. 
when value under $10, 164-5. 
evidence on trial, 631. 
receipt by wife, 696. 
goods must be stolen, 696-7.

Recognizance, 698.
of bail and adjournment, 106-6, 217-8. 
estreating on non-appearance, 106, 280. 
to prefer indictment, 116. 
to appear and give evidence, 119-121. 141. 
what is, and mode of taking. 120-121. 
to be sent to clerk of court, 122, 176. 
under Speedy Trials Act, 141-2.
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Recognizance—Continued.
under Summary Trials Act, 165, 168.
certifying non-appearance on back of, 168.
in case of juvenile offenders, 172.
after warrant of distress, 279-280.
estreating same, 280-1.
on appeal, 285-8, 291, 5.
on quashing conviction, 323-6.
on stating case, 329, 336.
for forms of, see Forms.
surety withdrawing from, 698.
to keep peace, 738.

Record, court of, 133.
under Speedy Trials Act, 137.
form, where prisoner pleads guilty, 143-4.

Recorder's court, 157.
Rehearing case, 25-6.
Release, 149, 249.
Remand, 104-6, 168.

for examination before nearest justice, 168.
of juvenile offenders, 172.
after warrant of distress, 279-280.

Rescue, 699.
Reservation of points of law, 160, 699.
Res judicata, 316, 317.
Restitution of stolen property, 699.

under Summary Trials Act, 167. 
in case of juvenile offenders. 175. 
general laws as to, 699-701.

Return, of conviction, 338-343, 701-2. 
limitation of actions, 344. 
to certiorari, 312-314.
of conviction after motion to quash, 327. 
of conviction to be posted up, 343. 
form of return of convictions, 386.

Revenue, 702.
Right, effect of claim of, on jurisdiction, 44-7, 185. 

claim of, in case of assault, 446. 
belief in right to do act. 682. 
claim of, In malicious injury, 661.

Riot, what is, 702-6.
justice suppressing, 43-4, 703-4.

Robbery, 699-600.
Routs, 702-4.
Rules of evidence, 603-4.

S.

Satisfaction, discharge of offender on making, 249. 
Savings banks, 706.
Schoolmaster, assault by, 445.
Schools, industrial, 684.
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Scott Act, 706.
bringing into force, 706-8. 
chemists selling, 707. 
application of, 707-9. 
punishment for keeping liquor, 709. 
persons liable, 710.
before whom prosecutions brought, 711.
police magistrate or two justices, 713.
prosecution within three months, 716.
summary procedure, 715.
search warrant, 716.
destruction of liquor, 717.
manner of describing offences, 718.
appliances of a bar, 719.
parties competent witnesses, 720.
previous conviction, 720-5.
proving previous conviction, 721.
commitment for previous conviction, 722.
conviction for several offences, 722-3.
certificate of acquittal, 723-4.
amendment of variances, 725.
variances immaterial, 726.
convictions, 725-8.
certiorari, 728, 730.
tampering with witness, 730.

Seamen, 730.
Search of prisoner, 79.

in gaming house, 89, 567. 
in liquor cases, 634-5, 716.

Search warrant, in case of deserter, 68. 
when issued in general, 85-92. 
fee on, 261.
form of, 349—see Forms, 
information to obtain, 350.

Seats, clambering over or stepping on, 472.
Second offence, 165, 318, 623, 720.
Security for costs, 427.

on appeal—see Appeal, 
on quashing conviction, 323.

Seduction, 731.
Servant, 647.

larceny by, 601.
Service, of summons, 68-74.

must be reasonable time before trial, 71-4. 
on witness, 97, 166-6, 174. 
of notice of appeal, 296. 
of notice of application for certiorari, 309, 311.

Sessions, jurisdiction of, 134, 158, 732.
offence within jurisdiction of, may be speedily tried, 133
or summarily tried, 157-8.
form of recognizance for, 387.
forgery triable at, 653-4, 732.
other offences, triable at, 732.

Setting aside proceedings in action against Justice, 412-3.
0 M.M. 60
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Several offences, charge of in information, 1%. 
conviction for, 237-8. 
imprisonment for, 273.

Sheep and dogs, 733-4.
Sheriff, to notify Judge under Speedy Trials Act, 134. 

form of notice, 147.
Shipping, 665—see Merchant Shipping.
Ships, unseaworthy, 747.
Shipwrecked persons, 734.
Shooting, 734.
Shops, closing of, 473.
Shorthand, evidence taken in, 107.
Slander, 605-7, 734.
Smuggling, 736.
Sodomy, 735.
Soliciting passengers or baggage, 471-3.
Solicitor, cannot be justice, 9.

when a witness against client, 611.
Speedy trials of indictable offences, 132-145.
Spirituous liquors, 607.

sale of, near public works, 607-8. 
application and validity of Act, 607-8. 
license commissioners, 608-9. 
premises licensed, 609-610. 
no sale without license, 610. 
liquor must be intoxicating, 610-611. 
conviction for selling without license, 6li 
keeping liquor for sale, 612. 
exceptions in enacting clause, 612-3. 
brewers, 613.
chemists and druggists, 613. 
sales in shops, 614. 
clubs, 614.
selling during prohibited hours, 615-6.
proof of license, 617.
sale to lodger, 617.
receiving money for license, 617-8.
penalty for selling without license, 618-9.
permitting drunkenness, 619.
sale to minors, 620.
sale to be drunk on premises, 620.
harbouring constable, 620.
travellers, 620.
compounding offences, 621.
prosecutions, 621.
place of sale, 623.
two Justices, 623.
previous conviction, 623-5.
statement of offences, 626.
convictions in general, 627-9
forms, 629.
proof of license, 630-3. 
appliances found in taverns, 63L 
light in bar, 631. 
persons liable, 632.
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witnesses, 634.
sale to habitual drunkards, 634. 
search, 634-6.

Statement of accused, 111-114.
to be sent to court, 122, 167.
not taken in summary cases, 216.
form of, 356. '

Stating case, 329.
in Ontario, 331-2.

Stealing, from the person, 699. 
child, 477. 
see Larceny.

Steamboat inspection, 736.
Stipendiary magistrates, 2, 3.

enforcing process and preserving order, 346.
Stolen goods, receiving, 695.
Subornation of perjury, 678-681.
Subpoena to witness out of province, 100. 

affidavit for, 100-1.
Suicide, 736.
Summary convictions, 180.

cannot be, when preliminary inquiry falls, 118
discretion to convict summarily, 180-1.
application of act, 181.
time limit, 181-2.
compelling appearance, 188-190.
for common assault, 252-7.

Summary trial, of indictable offences, 148. 
when jurisdiction absolute, 156. 
asking accused to consent, 159. 
of different kinds of assault, 442-3.

Summons, 19, 20.
for form—see Forms.
when to issue, 66-7, 65.
discretion to issue, 65.
form and service of, 68-74.
waiving issue of, 74-76, 199, 200.
irregularity or defect in, 93.
to witness, 96-101, 166-6, 173, 207-8.
to defendant in summary cases, 188-190.
must be served before justice can proceed ex parte, 212.
variance between, and information, 202-7, 300.
uncertain, or charging two offences, 344.

Sunday, 736.
warrant executed on, 80-1. 
committing for trial on, 81. 
what acts unlawful on, 736-8.

Supplementary forms not in act, 389.
Sureties, for the peace, 149, 738.

for good behaviour of Juvenile offenders, 174. 
on quashing conviction, 323-6. 
general law as to, 738. 
for forms—see Forms.

Surety may surrender principal, 130-1.
Swearing In public place, 465, 748.
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T. t

Tariff of fees, 260-4.
Taverns—see Spirituous Liquors.
Telegraph companies, 742.
Telegram, how proved, 608-9. 

arrest on, 439-440. 
offences relating to, 742.

Temperance Act—see Scott Act.
Tender of amends before action, 426.
Tenant- see Larceny, 694-6.

see Landlord and Tenant, 689. 
injuries to buildings by, 743.

Territorial divisions, 80, 180.
Theft—see Larceny.
Threats, 662, 764.
Ticket of leave, 149.
Timber, 640, 743.
Time, for payment, 24-6, 175-6.

for prosecuting offences, 16, 52. 
in summary cases, 181-6. 
of commitment, 274-6. 
for appeal, 291-3.
showing in notice of action, 420-1 

Title to lands, claim of, 186.
when assault charged, 251.

Tolls, 744.
Trade marks, 744.
Trader, transient, 473.
Trade unions, 746.
Trains, obstructing, 658, 690.
'iransmisslon of papers—see Recognizance, Deposition, Informa

tion.
of evidence on application for ball, 129-130. 
of conviction to court appealed to, 316.

Travellers, sale of liquors to, 620.
Treason, 746.
Trees, stealing—see Larceny.
Trespass, petty, 682.
Trial, committal for, 24. 62, 110. 117. 

on offence not charged, 136-7. 
of two cases at same time, 193-4. 
must be reasonable notice of, 213.

Truth of complaint, proceedings when admitted, 216.
Two Justices when required, 10-14, 186-8, 623. 

when included in “Justice,” 180. 
either one or two as required by special Act, 185. 
not necessary in vagrancy, 762.

Two offences, 190-3.
trial of, at same time, 193-4. 
charge of is defect of substance, 203. 
what is charge of, 344.
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ü.
Unlawful assemblies, 702-4.
Unlawfully defiling women, 686, 747.
Unorganized territories, offences in, 68 
Unseaworthy ships, 747.
Uttering forged instruments, 664.

V.
Vagrancy, 747-762.
Vagrant, entering and searching for, 91 
Valuable security, meaning of, 149, 692, 697-8.
Variance, between information, summons and evidence, 93-5, 

202-3, 300.
between conviction and commitment, 277, 300, 726-6. 
effect of on appeal, 300.

Venue, in actions against justices, 403.
Vexatious actions, Act to prevent against justices, 403. 
Vexatious indictments, 753.
View, no right to under Speedy Trials Act, 143.
Violence, threats and intimidation, 754.
Voluntary oaths, 672.

W.
Wagering, 454-460.

See Betting.
Waiver, of objection to interested justice, 36-7. 

of information, 62, 200. 
of issue of summons, 74-6. 
of defects in information, etc., 93-5, 204-5 
of summons, 199. 
of objection to appeal, 288.

Warehouseman, 766.
Warrant, 19-20.

for forms of—see Forms, 
when to issue, 66-7, 66.
to convey before justice of another county, 69-60.
discretion to issue, 65.
should not issue if summons effectual, 65.
form and execution of, 76.
direction of, 76-78.
describing offence, 78.
where to be executed, 80-2.
backing. 81-2, 190.
by coroner, 83-4.
to search, 85-9.
irregularity or defect in, 93, 319.
to witness, 97-101.
of commitment for trial, 117-119.
on certificate of indictment being found, 119.
form of to apprehend witness, 144-6.
for defendant in summary cases, 188-190.
of distress, 264-7. 328.
of commitment, 266, 276-8, 328.
must show place, 276.
of distress and backing, 278.
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Warrant—Continued.
of distress after appeal, 303-4.
of commitment not void, 304.
execution of after act disallowed, 329.
arrest without, when found committing offence, 436-9.
of distress, minute to be served, 260.

Weights and measures, 766-8.
Wife giving evidence against husband, 612-3. 

stealing from, 693-4. 
maintenance of, 641.

Witness, magistrate may be, 29. 610.
if In place where arrest made, 82. 
may be summoned, 96, 101. 
deposition that person is material, 97. 
summons or warrant to, 96-101, 207-8.
In other province or out of Canada, 100-1. 
committal for refusing to give evidence, 101-2. 
form of, 363.
how evidence taken on preliminary enquiry, 107-111.
refusing to enter into recbgnlzance, 122.
under Speedy Trials Act, 142.
form of warrant to apprehend. 146.
under Summary Trials Act, 166.
on trial of juvenile offenders, 173.
compelling attendance in summary cases, 188.
payment of fees to, 96, 208.
cross-examination of, 103, 166, 208-210.
oath to be administered to, 210-211.
for defence, 217.
fees to be allowed as costs, 268.
fees to, 261-2.
form of conviction of, for contempt, 145.
on trial of appeal, new may be called, 286, 299.
form of deposition of, 366.
to character, 606.
competency of, 609-616.
presiding magistrate, 610.
prisoner or his wife may be, 612.
one witness sufficient, 619.
but not in perjury, 680.
dead, ill or abroad. 622.
impeaching credit, 626.
contradicting. 627.
in liquor cases. 634.
tampering with, 730.

Words of act or law, not necessary in Information, 201. 
or conviction, 201, 233-4.

Workmen, intimidation by, 764-6.
Worship, disturbing, 478.
Wounding, 768.
Wrecks and salvage, 768.
Writing, for complaint or information, 190-1. 

evidence taken In, 217.
T.

Youthful offenders, 171-9.
separation of from older persons, 177.




