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The quinquennial digest of Ontario cases is in course of
Preparation, and is to be supplied gratis to the profession by
the Law Society. It is to be ready for delivery sometime
during the long vacation. This digest will take up the cases
from the end of 1890, and carry them on to the end of 1895. It
will include all cases in the Ontario Reports and those carried
to the Supreme Court, as well as the Exchequer decisions, and
Cases appealed to the Privy Council.

In our last issue, a correspondent asked for information on
the subject of branch offices. As an item in connection there-
With, we notice that in British Columbia no barrister or
Solicitor can transact or carry on business as such, by means
of a branch office, unless such office is under the personal and
actual control of a duly qualified barrister or solicitor. This
Provision might be considered a proper and beneficial one in
this Province also, and would prevent, at least, some of the
abuses which prevail here from want of some measure of
Protection and safeguard.

A correspondent writes us regarding the decennial con-
Sol.idation and revision of the Ontario Statutes to be made
this year. Referring to the amount placed in the estimates
for this purpose, he suggests the following plan instead of a
evision, as one by which expense would be saved: At
ach session of the Legislative Assembly a committee might
be named, whose duty it would be, at or immediately before
the close of such session, to compile and present to the House
4N appendix in a tabular form of such of the Acts of the
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previous sessions as had been amended, altered or compiled,
by the Legislature then in session, such appendix to be printed
with the Acts of that session.” Our correspondent’s sugges-
tion is very useful and valuable, but we doubt whether it
would take the place of a revision. It is worthy of consider-
ation whether in view of the endless mass of amendments of
Acts made at every session, a revision of the first volume of
the Revised Statutes should not be made at least every five
years, and perhaps a revision of the second volume every seven
years, the Acts in the latter volume being amended to a much
less extent. But it would be the greatest blessing of all if it
could be provided that no amendment should be made until
after the end of at least two years from each revision. This
constant tinkering with the statutes is a crying evil.

We publish in another place some new Rules made under
the Ontario Land Titles Act. Rule 81 was passed on account
of complaints made that solicitors had all the trouble and
responsibility of examining and certifying to titles in the first
instance, instead of simply bringing in the applications and
removing objections, if any should arise. Rule 82 is to get
rid of the expense of advertising, when the value of the
property does mnot exceed $3,000. This has been found a
heavy burden, costing on the average about $12 in each casc.
Rule 83 enables the solicitors for proposing applicants to
estimate what the costs in the Land Titles office will be,
without incurring the expense of obtaining, in the first place,
an abstract from the Registry Office, which was necessary
ander the tariff heretofore in force, as the main charge was
a fee of thirty cents in respect of each instrument examined
in connection with the title. The Master of Titles, in his last
report, suggests giving applicants the option of paying the
assurance fees either at the time of first registration, or at
any time within six years thereafter, unless the owner wishes
to deal with the property in the meantime. These rules are 8
step in the right direction, and we think the Master’s sugges”
tion as to the assurance fees an excellent one.
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The revision of the Statutes of British Columbia goes on
apace. The first report of the Commissioner, Chief Justice
Davie of the Supreme Court of that Province, has been pre-
sented to the Lieutenant-Governor. The commission was for
the purpose of revising and consolidating a new edition of
the laws of British Columbia, and of the statute law of Eng-
land, so far as it is in force and applicable to that Province.
It will thus be seen that a wide scope was given to the Com-
Missioner. So far as we are able to form an opinion, the
learned Chief Justice has done excellent service for his Pro-
vince in the work entrusted to him; and the large volume
Which contains this first report, gives evidence of great labor
and research. It is moreover produced, so far as its typographi-
cal appearance is concerned, in a manner not inferior to the
best work of the kind even in England.

The learned Commissioner has, we notice, completely dis-
Carded the enactment of the English law by mere reference to
thff number and chapter of the statute of the Imperial Parlia-
Mment, which has previously been the rule, and gives these

nglish Acts in full, with necessary additions and amend-
Mments so as to make them part and parcel of the Revised
Statutes.  This of course will be an immense convenience
FO the profession in that Province. Many of the more
Mportant of the Provincial Acts have been re-drawn and
Te-arranged, and such changes made as seemed to be desirable.

€ have no doubt the Commissioner’s experience and inti-
Mate kﬁowledge of the law of the Province will have been
found most helpful in this regard.
) € notice that the municipal law of the Province has been
0 this draft revision divided into three separate Acts. The

Unicipalities Incorporation Act, the Municipal Election Act,
and the Municipal Clauses Act. This seems strange, as seen
through our Ontario spectacles ; but the Commissioner’s note
®Xplains that the western province has not as yet reached the
Stage in which it would be practicable to consolidate the
ntire statute law relating to municipalities into one Act, and
tbat it would seem desirable to make this division until such
time a5 the circumstances of the country and gradual know-
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ledge of municipal law would warrant complete consolidation
and arrangement. If British Columbia legislators are as full
of suggestions for the alteration of municipal law as their
brethren are in Ontario, they certainly need lots of sea room
for their diversion in that sort of manceuvering.

The quinquennial election of Benchers to the Law Society
of Upper Canada will be held on April 2nd next, when thirty
members of the Bar of Ontario will be chosen to represent
their fellow practitioners. Whilst the position is an honor-
able one, its duties are very onerous to those who conscien-
tiously perform them, and the office is to a greater extent
than it should be, a thankless one.

We believe that all the present Benchers are willing to
serve again, which is perhaps somewhat surprising, as many
of them have spent a great deal of time, energy and thought
in the work assigned to them, and received but little thanks
for it. Their names have, under the statute, been sent round
with the voting papers. In addition to these names a num-
ber of others have been brought to the attention of their
brethren as desirable candidates. We give all these names,
so far as they have come to our ears up to the time of writing-
Some of them are excellent, and we shall be glad to see them
on the Law Society Bench; some are no more entitled to the
distinction and are perhaps less so than others whose names
are not mentioned, and some may be so entitled by and by. The
names referred to are: Nicol Kingsmill, Q.C., E. F. B. John-
ston, Q.C,, J. J. Foy, Q.C., W.B. McMurrich, Q.C, R. C
Clute, Q.C., F. Arnoldi, Q.C., J. B. Clarke, Q.C., W. D. McPher-
son, GGeorge Kappele, P. H. Drayton, H. H. Dewart (TorontO)?
J. A. Barron, Q.C, (Lindsay); W. D. Hogg, Q.C,, (Ottawa)?
John Mclntyre, Q.C,, (Kingston); E. B. Edwards (peterboro) ;
E. Sidney Smith, Q.C. (Stratford); Wm. Kerr, (C()bourg); ] P.
Thomas (Belleville); Matthew Wilson, Q.C., (Chatham).

Various changes have been suggested in ‘connection with
this election and the tenure of office by the Benchers. Some
of these are as follows: (1) The division of the Province into
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ten clectoral districts, with a representation from each dis-
trict. (2) The clection of Benchers for three years, instead of
five as at present. (3) The nomination of all candidates, and
that a list of the names of these nominees should be sent to
every member of the Bar, from which list the thirty Benchers
should be selected. Not being entirely in love with the elect-
ive principle, where the profession is concerned, we offer no
Opinion either as to names or changes except to say that the
last suggested change seems an excellent one, and many will
vote for it who are not on the tickets promulgated by those
Who made this change a part of their platform. We trust
the selection will be conscientiously made in the best interests

of the profession of the very best men, whether on or off any
ticket.

HOW FAR IS THE JURY SYSTEM PROCEDURE?

In the distribution of legislative powers ordained between
the rival claimants, at Confederation, the subject of the
“ Constitution, organization and maintenance ’ of the Courts
“=both civil and criminal—including the procedure in civil
Matters, was assigned to the local legislatures, the depart-
Ments of « ¢riminal law and procedure ” being reserved to be
dealt with by the Dominion Parliament.

Limiting this controversy (to attain the object in hand)
to those transactions of the Courts which manifest criminal
attributes, the grave question arises, does each turn in the
€volution, every advance from the inception of the
Scheme of trial by jury, which culminates in the presence of
the regularly chosen and approved jurors in their places,
their palpable entrance upon, or active undertaking of a share
In the administration of justice partake of criminal proce-
dure » Or, on the other hand, is every formality which tends
to‘, and are all steps leading up to its fulfilment bound up
With the constitution of the Couft? .

Room may be found, indeed, for an independent solution
°f the dilemma which would reconcile such diverse concep-
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tions ; and there is judicial support for the theory that the
creative process, from being, through its transitional stages,
intimately allied with procedure, in its outcome develops
plainly the character of constitution. This view is, at lecast,
strongly favoured, if not deliberately asserted, by the late Sir
Adam Wilson, (then Chief Justice of the Common Pleas) when
considering, as the President of the Court, en banc,the case of
Reg.v. O Rourke, (reported in the aspect then assumed, in 32 C.P.
388) a “cause celebre” of the day, from the County of Halton.

The application which provoked his expression of opinion
was in the nature of a Crown case, attempted to be reserved by
the Assize Judge, upon the trial of the prisoner for murder. The
ground of complaint was that the Dominion Legislature had,
to the applicant’s prejudice, improperly delegated an author-
ity they alone possessed——that they had inexcusably and
weakly abnegated the right of initiative in legislation, by en-
acting that all requirements of Provincial Acts relating to the
qualification, selection and summoning of jurors to participate
in a civil cause, should be applied to a criminal trial.

The Chief Justice, while agreeing with the majority of
the Court, that the exception taken was not an appropriate
one to be ventilated in a Crown case reserved, declared it to
be his undoubted and firm belief that, though the incidents
attending the formation and convening of the jury were un-
questionably procedure, the moment these good men and
true had assembled and were ranged in the box, they became€
as essential a factor in the constitution of the Court as the
Judge himself. The dictum, after all, is not surprising, when
it is learnt that even a constable, on one occasion, appealed

to the Court (the grade, unhappily, has been forgotten) as & '
component atom in its constitution.

To employ as an illustration of this an incident of recent
occurrence—in what relation to the Court would the negligent
crier be held to stand, who failed, one afternoon, to announce
the resumption of a sittings of the Assize Court ; and whose
omission called for the re-swearing of a witness, who had been

given the oath, in ignorance of the episode with its subvert-
ing possibilities ?
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The O Rourke case subsequently came before the full Court
of Queen's Bench, 1 O. R, 464, on a submission by the
prisoner on a motion on a writ of error, allowed to issue on
the fiat of the Attorney-General, to determine the objection
theretofore strenuously though abortively urged in the Court
of Common Pleas. On this second and much more exhaus-
tive inquiry, it was, by the judgment of the Court, unhesita-
tingly conceded that criminal procedure was involved in the
point advanced ; the decision further adjudging the Dominion
f‘ﬂly competent, by adoption, to utilize the machinery—the
furthest they were thought to have gone, which the Local
Legislaturc had furnished for controlling the preliminaries,
looking to the perfecting of the jury as the guaranteed com-
plement of the Court on the hearing of a civil action.

A singular feature of both arguments was that counsel for
the Attorney-General of Ontario tendered the bold contention
that everything discussed was within the domain of consti-
tution.

One can well understand the position, where the sole diffi-
c‘_ﬂty is whether or not some procedure enacted by the Pro-
Vincial Legislature has been recognized by the Dominion, with
the purport and design of affecting their own criminal practice;
but what of the situation where there are prescriptions by the
I?Ominion that evince no such recognition—far-reaching sanc-
tions, perhaps—as to which provincial law is altogether silent,
Probably because the usual course of trial by jury in a civil
Matter makes the distinctive treatment needless?  Are they,
apart from their tendency, to be always deemed procedure, or
are they to be reckoned as inseparable from constitution ?

It is interesting to observe that there are original directions
of the Dominion Parliament, much akin in scope to those
Vitalized by them for criminal purposes—which came under
Teview in Reg. v. O'Rourke, and which, by the ruling there,
We must obviously class with procedure—notably the method
for obtaining talesmen, empowering the Court, where a panel
has been exhausted, to impress unwary and retiring citizens,

ltrreSPeCtive of qualification, to precipitately serve as substi-
utes,
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Take the provision assuring to a prisoner in the Province
of Manitoba and in some districts in the Province of Quebec
the privilege of electing to be tried by a mixed assemblage of
French and English-speaking jurors; or that which appoints
the manner and designates the requisites of the return of a
panel to facilitate his option-—can it be seriously doubted that
both, in principle, directly invade the realm of constitution ?

Or consider the opportunity provided for a view by the
jury of the locus in quo—does not this afford a striking and
clear presumption of their contributing to the constitution of
the Court, as being the conclusive and supreme judges of the
fact? 'The regulation of challenges, moreover, with the pos-
sible profound effects of error on the personnel of the jury
—the risk of grievous reaction on the prisoner-—surely reveals
proceedings and suggests results that denote interference with
the constitution of the Court.

Arguing, in conclusion, that any numerical impairment,
equally with the entire deprivation of a jury to suitors, is
matter of constitution, what shall be said of the Dominion
statute regulating the practice on appeals to the Sessions,
which, denying this safeguard to contestants, makes th¢
judge exclusive arbiter of law and fact. In Keg. v. Bradshaw,
38 Q.B. 564, the court held that the provision of law prevail-
ing when the appeal in that case was heard, that the chair-
man of the Sessions might proceed to a trial, where neither
party had demanded a jury, carried with it no notion what-
ever of a trenching upon constitution.

But suppose there had been involved in the application the
question of the unqualified refusal of a jury—the governing
principle of the present procedure on appeals to the Sessions
—what would then have been its disposition? And if the
Dominion may rightfully extinguish the jury in a criminal
appeal, why may they not as reasonably cause it to disappeal,
in toto, from the system of trial at the Assizes or Sessions?
What stronger or greater warrant have they, in truth, for
abolishing the jury, or for lowering its efficiency, diminishing
its strength, than they have for decapitating a member or two
of the Court of Appeal, or of the Divisional Court ?
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CAUSERIE.

“ [f I chance to talk a little while forgive me.”
~ Henry VIII., Act 1. Scene 4.

Mr. Frederic William Maitland is no respecter of legal tra-
ditions and myths. On the contrary he is an iconoclast of the
most ruthless kind, and whenever he penetrates into the
temples where our professional forbears were wont to worship,
the idols and oracles there statant and couchant have a very
bad quarter of an hour. In his Introduction to the Parliament
Rolls of 33 Edward I, he very effectually dispelled some
clouds of error that had long enveloped the origin of the
remedy by petition of right. In the « History of English Law
]ff?fore the time of Edward L.,” written by him conjointly with
Sir Frederick Pollock, he reforms some false and deep rooted
Notions as to the authorship and authenticity of certain archaic
Tepositories of the common law, such as the works known as
“Leges Henrici,” ¢ Leges Edwardi Confessoris,” the «Tractatus
<1e Legibus et Consuetudinibus Angliz,” and the «Dialogus de
Scaccario.”  But all his previous assaults upon the citadel of
lf:gal fiction are put into the shade by his recent fatal cudgel-
ling of the « Mirror of Justices.” Now to such of us as were
launched upon the deeps of the common law in the old days
When Coke upon Littleton and Blackstone's Commentaries
were still the chief beacons that illuminated that « weltering
Waste,” the * Mirror " was a work not to be approached lightly
T to be spoken of with irreverence. We bore in mind that
my lord Coke lauded it as * a very antient and learned treatise
of the laws and usages of this kingdom of England,” and
that Tord Somers regarded it as of equal authority with
Bracton and Fleta. Nor, indeed, did we find the work lacking
€Steem even in our own times and in American courts. In the
Well known case of Briges v. Light Boats ctc. (11 Allen, p. 166)
Mr. Justice Gray refers to the «Mirror™ as an authority to
'?h(’W that in the early days of English law the sovereign was
4Menable to an ordinary action at the suit of a subject. This,
then, being premised, it will not be wondered at that we
“ldfashioned people sustain a very pronounced shock
When e peruse Mr. Maitland’s Introduction to the
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edition of the work in question recently published
by the Selden Society. We are not fond of neologisms
as a rule, but we must say that the adjective “ baresark,”
as coined at Mr. Ryder Haggard’s mint, scems to most aptly
express the state of mind produced in Mr. Maitland by the
many proofs he finds of the author of the * Mirror's " persist-
ent trifling with historical facts. Indeed, to judge from the
strenuousness of Mr. Maitland’s language, neither Baron
Munchausen nor Count Cagliostro could hold the palm of
mendacity against this ancient commentator upon the com-
mon law. Let us quote from his screed : * Our author’s hand
is free, and he is quite able to do his lying for himself, with-
out any lying from Geoffrey of Monmouth or any other liar.
He will not merely invent laws, but he will invent legislators
also; for who else has told us of the statutes of Thurmod and
Leuthfred ? The right to lic he exercises unblushingly.
Religion, morality, law, these are for him all one; they arc
for him law. That he deliberately stated as law what
he knew was not law, if by law we mean the settled doctrines
of the king's court, will be sufficiently obvious to anyone who
knows anything of the plea rolls of the thirteenth century.”
It is quite obvious that Mr. Maitland's manner herc has not
that repose which stamps the caste of the dispassionate critic;
but, nevertheless, he quite effectually disposcs of the
“ Mirror's " claim to authority, and consigns it forever to the
charnel house of defunct impostures.

* * * * * * *

The Boston University Law School is to be coni-."mtumted
upon having secured the services of Mr. Irving Browne a°
one of its lecturers. Mr. Browne's scholarly ability as an
editor and treatise-writer have won for him a distinguisbed
reputation both at home and abroad ; while his witty pmduC-
tions in legal verse have a rare charm for those who delight
to blend the strong waters of casedaw with the nectar of
Helicon. The latest honour conferred upon him prompts us
to hurl a bit of Horatian philosophy at him, and say :—

“ Mediocribus esse poetis
Non homines, non di, non concessere columnze !”
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The Law Journal (London) has this to say in opposing Lord
Russell's praiseworthy effort to induce those in authority to
elevate the system of legal education in England to the level
of the standards prevailing in France, Germany and the
United States at the present day :—

“The fashion of our day is, as it was the fashion of that
of Dr. Johnson, to believe that everything can be taught in
lectures . and it is as true now as then, that a clever man will
learn all, or nearly all, that can be so taught from a book in
half the time the lectures occupy, and will prefer to do so ()"

‘The immanent assininity of this deliverance is its own un-
doing ; a serious reply to it could only emanate from Bedlam.

Ottawa. CHARLES MORSE.

ENGLISH CASLS.

EDITORIAL REVIEW OF CURRENT ENGLISH
DECISIONS.

(Registered in accordance with the Copyright Act.)

The Reports for February comprise (1896) 1 Q. B., pp.
97-139; (1896) P. pp. 3364 ; and (1896) 1 Ch., pp. 105-198.

Cr
IMINATL, LAW—EXTRADITION—JURISDICTION—BONA  FIDES  OF DEMAND  FOR

EXTRADITION -—POLITICAL OFFENCE—EXTRADITION AcT, 1870 (33 & 34 Vicr,
C. 52) s. 3, s-s. 1—(R.S.C. c. 143, AND DoM. STATUTES, 1890, PP. XXX., ET SEQ.)

In ve Arton (1896), 1 Q. B. 108, was an application in an
extradition proceeding on the part of the prisoner for a habeas
orpus to the keeper of the gaol in which the prisoner was
confined, to bring him before the Court to abide the judg-
ment of the Court. The application was based on several
grounds. Those relied on, however, resolved themselves
praCticallyinto two, viz.: (1) That some of the offences charged
Were not within the Extradition Act. (2) That the demand
for extradition was not made in good faith, but for the pur-
Pose of punishing the prisoner for a political offence.  As
to the first ground the Court (Lord Russell, C.J., and Wills
and Wright, JJ.) thought that sufficient was shown to warrant
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the Court in granting a rule, intimating that, o'n its returg,
steps would be taken to prevent the prisoner being charg.‘{fj 1:
in the event of his extradition, with any offence exccp
such as would properly come within the Act and treaty%
As regards the second point, what was alleged on behalf 1o
the prisoner was that according to the French law t1€
prisoner would be liable to be interrogated by the Court as to
certain alleged political secrets, and that, whatever .the
technical description of the offence for which he is extrz.xdltt'zd
and put on his trial, his punishment will depend upon his dis-
closure or non-disclosure of these political secrets. B}lt the
Court was clearly of opinion that the exception 1n. the
Extradition Act in favor of persons who have commltt.ed
political offences, only contemplates a political offence whlchf
has actually been committed, and for which, under cover‘ o
trying the offender for an extraditable offence, the foreign
tribunal is seeking to punish him. In the present case the
offences charged and for which extradition was sought. \fvere
plainly non-political, and the Court could not judlcxauy

. . . . t
inquire into the bona fides of a friendly foreign governmen
making a demand for extradition.

. - —DisMISSAL OF
CROWN, PREROGATIVE OF—CIVIL SERVICE—TENURE OF OFFICE-—DISMIS
OFFICERS IN SERVICE OF THE CROWN.

In Dunn v. The Queen, (1896) 1 Q.B. 116, the plaintiff pre-
sented a petition of right claiming to recover damages for
wrongful dismissal from the service of the Crown. The
plaintiff alleged that he had been appointed a consular z-),geﬂ;
for the period of three years, and that before the expiration ©
that time he had been dismissed without cause. Day, J
who tried the action, held that contracts for the service of thz
Crown were terminable at the pleasure of the Crown, an
therefore dismissed the petition. The Court of Appeal (Lf)fd
Esher, M.R., Lord Herschell and Kay, L..].) agreed with him,
holding that the doctrine that service under the Crown, 18
liable to be terminated at the pleasure of the Crown appllef
to civil as well as to military or naval service. A previou®
decision of the Court of Appeal in Mitchell v. The Queen 2P
pears in a note. In that case the Court held that all engag®
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ments between those in the naval or military service of the
Crown are voluntary only on the part of the Crown, and give
no ground for an action in respect of any alleged contract.

ALIMONY PENDENTE LITE—INJUNCTION.

In Carter v. Carter (1896) P. 35, Barnes, J., refused to grant

an injunction to restrain a husband, against whom an order
for payment of interim alimony had been granted, from alien-
ating certain of his property pendente lite.

PERMANENT ALIMONY INJUNCTION.

In Newton v. Newton, (1896) P. 36, however, where a wife
had obtained a decree nisi for divorce, and an order had been
obtained under the provisions of the Matrimonial Causes
Act, that the husband should secure a sum for her mainten-
ance, Barnes, J., granted an injunction restraining the defend-
ant and his agents from dealing with certain funds to which
he was entitled, until the deed securing the plaintiff’'s main-
tenance should be executed by him.

Pr . .
ACTICE— ADMISSION OF NEW EVIDENCE ON APPEAL—ORD. LVIIL R. 4—(ONT.
RULE 585 (3) ).

‘S/mr Machinery Co. v. Cutlan, (1896) 1 Ch. 108, was an
action to restrain the infringement of a patent in which the
defendant contested the validity of the patent (inter alia) on
the.gfound of anticipation. On the trial of the action the
:iidiFy.Of the patent was upheld and an injunction granted
thkisrz;ml-ng the infringement. “the defendant appealed fr<')m
for 1(. ecision to the C(n.l.r.t of Apppal, and on the appeal applied
furt}?ave upder Ord. lviii. 1. 4, (Ont. Rule 585 (3) )Vto adduce

Tther evidence of anticipation, but the Court (Smith and
Righy, I..]J].) refused to admit the further evidence on the
ir(:u.nd‘that no irreparable damage would result from reje%‘t-
Sil%l it, inasmuch as the evidence in question would be admis-
thee on an application to revoke the patent; and that, ut?der
iy Clrcumstances, the plaintiff might be unfairly prejudiced

Y its admission.

P :
RACTICE—ALTERATION OF LAW SINCE JUDGMENT—LEAVE TO APPEAL.

In Zyre v. Wynn-Mackensie, (1896) 1 Ch. 135, the Court of
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Appeal (Lindley, Smith, and Righy, L.J]J.) refused to grant
leave to appeal on the ground that since the judgment sought
to be appealed from had been pronounced a statute had beent
passed which had altered the law in favour of the app]icant'S
contention, and was retrospective in its operation. The Court

held that the Act was not intended to affect judgments given
before it was passed.

TENANT FOR LIFE—REMAINDER-MAN—PAYMENT OF CHARGE ON INHERITANCE BY
TENANT FOR LIFE—PRESUMPTION OF INTENTION TO KEEP CHARGE ALIVE—PAR-

ENT AND CHILD.

Inre Harvey, Harvey v. Hobday, (1896) 1 Ch. 137, a testator
by his will devised certain real estate then subject to a mort-
gage, to his widow for life, with remainder to his children.
Out of the rents of the property the widow paid off the mort-
gage, and she having diced, her executors claimed to be en-
titled to a charge on the property for the amount so paid on
the mortgage, so far as it represented capital. It was con-
tended on behalf of her children entitled in remainder, that
.owing to the relationship existing between them and the
tenant for life, she must be presumed to have paid off the
mortgage for their benefit. The Court of Appeal (Lindlcy.
Smith and Rigby, L..J].) came to the conclusion that the
ordinary presumption that a tenant for life who pays off a
charge does so with the intention of keeping it alive, is not
rebutted by the simple fact that the relationship of parent and
child exists between the tenant for life and the persons €n”
titled in remainder, and beyond that there were no other
circumstances in the present case.  The decision of K ckewich,
J., to the contrary was therefore reversed.

CoPYRIGHT —DESIGN-—INFRINGEMENT—PATENT, DESIGNS AND TRADE MARKS ACT:

1883 (46 & 47 vicT,, €. 57), 5.60; (r.5.C., C. 63, 5. 22.)

[{ﬂrp(’r V. [/Vrl‘[’r/lt, (1896) 1 Ch. ‘42’ might’ ])crhaps’ l)e
considered another proof, if proof were needed, that the
supposed infallibility of Judges of first instance on question$
ot fact, does not rest on a very sound foundation. In the
present case, the simple question at issuc was whether or not
a stove manufactured and sold by the defendants was an i
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fringement of the registered design of the stove made by the
plaintiffs. Both stoves were before the Court, and yet Ke-
kewich, J., who tried the action, was of opinion that there
was no infringement (sce (1895) 2 Ch. 593, noted ante vol. 31
P. 601), and yet Lord Herschell and Smith and Rigby, L.J].,
were unanimous that the defendants’ stoves “were an obvious
imitation " of the plaintiffs’ design. It may be remembered,
however, that Kekewich, J., although admitting there was a
resemblance, based his decision on the ground that all that
Wwas protected was the actual design, and not the idea of apply-
Ing that kind of ornamentation to stoves.

PARTNERSHH’—-A,RBITRATION, AGREEMENT TO REFER TO—POWER OF ARBITRATOR—
DISSOLUTION—MOTION TO STAY PROCEEDINGS—ARBITRATION acT, 1889 (52
& 53 vicT., ¢. 49), s. 4, (R.5. 0., C. 53, . 38).
~In Dawdrey v. Simpson, (18906) 1 Ch. 166, Chitty, J., follow-
ing Walmsley v. White, 40 W. R. 675, held that where articles
of partnership contain a clause referring all matters in differ-
€nce between the partners to arbitration, an arbitrator has
Power to decide whether or not there should be a dissolution
of the partnership, and where a defendant in an action moves
under the Arbitkation Act, 1889 (52 & 53 Vict, ¢ 49) (sce
R.S. O, ¢. 53, s. 38) to stay proceedings on the ground that
the parties have agreed to refer the matter in dispute to arbi-
tration, the judge has full discretion to determine whether to

do so, or to permit the matter in dispute .o be tried out in the
action,

WILL*TRUST FOR SALE DPOWER TO POSTPONE SALE—DPOWER TO CARRY ON

BUSINESS OF THSTATOR.

e rve Smith, Arnold v. Smith, (1896) 1 Ch. 171, was a sum-
Mary application for the construction of a will. The testator’s
Tesiduary estate (the greater part of which consisted of the
business of a pawnbroker, carried on at two different places),
Was devised and bequeathed to trustees for sale, and particu-
larly to sell his business of a pawnbroker ‘with all convenient
Speed, but with power to postpone the sale for as long as the
trustees should think fit. The testator left two elder sons
beneﬁcially interested in the residuary estate, and the trustees
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desired to continue one of the businesses carried on by the
testator until the second son attained 21, in order to give the
two elder sons an opportunity to purchase it, and the question
submitted for the opinion of the Court (North, J.), W§5
whether the trustees had power to continue the business until
the second son attained 21, or for any and what other period'
and if they were, under the circumstances, justified in so doing,
North, J., held that the power to postpone the sale did not
absolutely nullify the previous direction in the will to sell with
all convenient speed, so as to authorize an indefinite post-
ponement of the sale, but that, under the circumstances, of the

estate, they had power to postpone the sale, and were justified
in postponing it for two years.

PRACTICE—FUND IN COURT —DECEASED INSOLVENT IN INDIA—ADMINISTRATION IN
ENGLAND DISPENSED WITH.

In re Lawson’s Trusts, (1896) 1 Ch. 175, an application was
made byan Indian official assignee in insolvency of a deceased
person formerly resident in India, who was entitled to a fund
in Court, for payment out of the fund to the applicant, and
the question was raised whether the money could be ordered
to be paid out without letters of administration to the
deceased insolvent's estate being first obtained in England.
North, J., was of opinion that /n re Davidson, L. R. 15 Eq.,

warranted him in dispensing with administration in England,
and he granted the application accordingly.

COMPANY—SHARE3S—MISREPRESENTATION BY AGENT —REsCISSION of CONTRACT TO
TAKE SHARES.

Lynde v. Anglo-Italian Hemp Spinning Co., (1896) 1 Ch. 17 8,
was an action to rescind an agreement entered into by the
plaintiff with the defendant company to take shares in the
company, on the ground that the plaintiff was induced tO
enter into the agreement by the misrepresentation of one Wait-
ham, who the plaintiff alleged was the agent of the company:
Romer, J.,, summarizes the cases in which such an action will
lie, viz., (1) where the representations are made by directors 0T
other general agents of the company entitled to act and act-
ing in its behalf; or (2) by a special agent of the company
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while acting within the scope of his authority, including the
case of a person constituted agent by the subsequent adoption
of his acts by the company; or (3) where the company can be
affected with notice, before the contract is complete, that it
has been induced by misrepresentation ; or (4) where the con-
tract is made on the basis of representations, whether the
particulars of those representations were known to the com-
Pany or not, and it turns out that some of those represen-
tations were material and untrue—as, for example, if the
directors of a company know when allotting, that an applica-
tion for shares is based on the statements contained in a pro-
Spectus, even though the prospectus were issued without
authority, or ¢ven before the company was formed, and even if
its contents were unknown to the directors. In this case the
alleged misrepresentations were made by Waitham, who had
been a promoter of the company, and who was known by the
company to be applying to his friends to take shares; but
ROmer, J., held that that fact did not itself constitute him the
agent of the company, and that the plaintiff had not brought
the case within any of the above classes, and he was also of
Opinion that the plaintiff had failed to establish that any mis-
Tepresentation had in fact been made.

The use of indecent or profane language in a street car,
Which by statute is expressly made an offence, is held in
Robinson v. Rockland, T. & C. St. Ry. 87 Me. 387, 29 L.R.A.

530, to be sufficient reason for putting the offender off the
car, :

 The right to bring a private action for a public nuisance
IS sustained in Farmers Cooperative Mfg. Co. v. Albermarle &
R.R. Co. (N.C.) 29 L.R.A. 700, in favor of the owner of a
boat used in part for the business of a common cart:iel’,
against a party who had obstructed the navigation of a river
to the damage of such business, although the owners of
Other boats were similarly damaged.
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REPORTS AND NOTES OF (CASES

Dominion of Canada.
SUPREME COURT.
Ontario.] o [Dec. 9, 1895-
TORONTO JUNCTION 7. CHRISTIE.

Appeal—Judgment awarding damages to respondent--Increase of damages—
Cross appeal,

C. claimed damages from the town of Toronto Junction for injury to his
house property by the raising of the grade of the street on which it stood, and
the claim was submitted to arbitration under the Ontario Municipal Act, 1892
The arbitrators considered that C’s property was benefited by the alteration
in the grade of the street, which was raised to the level of the houses, and so
made a more convenient entrance, and they awarded him nominal damages.
On appeal to Mr. Justice ROSE, he increased the award to substantial damages,
and the Court of Appeal sustained his judgment, being equally divided as to
his jurisdiction so to deal with the case. The corporation then appealed to the
Supreme Court of Canada.

Held, that the Ontario Judicature Act (R.S.0., c. 44, ss. 47, 48), and Rule
16 thereunder, gave the Court of Appeal power to increase the amount of the
award to the extent to which it had been increased by Mr. Justice ROSE, and
the judgment appealed from was right ; that the Supreme Court under its rule
no. 61, had the like power to increase damages awarded to a YCSPO“dem
though there was no cross-appeal : Robertson v. The Queen, 3 S.C.R. 52
followed ; and that the amount awarded by RosE, J., did not compensate the
respondent for the injury to his property, and it should be still further
increased. .

Held, per STRONG, C.]J., that as the statute under which the arbitra'tlon
took place required the Court to pronounce just such judgment as the arbitra-
tors should have given, it was sufficient notice to the appellant of what the
Court might do without a cross appeal.

Appeal dismissed with costs subject to variation by increasing the
damages.

Aylesworth, Q.C., and Going, for appellant.
Riddell, and Gibson, for respondent.

———

Ontario] (Mar. 4

EASTMURE 7. CANADA ACCIDENT INSURANCE COMPANY.
Master and servant— Dismissal—Agent of insurance company—Acceplance of
agency for rival company.
By agreement in writing Eastmure became chief agent for Ontario of the
Canada Accident Insurance Company, doing ordinary accident, plate glass an
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::‘plo)’ers’ liability insurance. By one clause in the agreement Eastmute
stais;'lttl{ed to fulfill co.nsciemiously all the duties assigned to him, and to act con-
was t)’ for t'he best interests of the company, and l?y a.nother, t.he agreement
givino continue from ye;.lr to year subject to termination by either party on
thi cg three months’ notice to the other. Shortly aftef he became agent of
Glo olmpany Easfmure accepted the agency for Qntafno of the Lloyd’s Plate
o S nsura'nce Company, and, on refusing to give 1t up on demand of the
anada Accident Insurance Company, he was dismissed from their employ.
A RHeld, affirming the decision of the Court of Appeal for Ontario, (22
- R. 408) that the acceptance by Eastmure of the agency of the rival com-
z::i):» by Whicjh he would be prevented from conscientiously fulfilling the duties
jUStihﬁned°m him l?y the Canada Accident Insurance Company, was sufficient
cation for his dismissal by the latter.
"ippeal dismissed with costs.
Gormully, Q.C., and Orde, for the appellant.
W. Cassels, Q.C., and Bruce, Q.C., for the respondents.

Province of Ontario.
COURT OF APPEAL.

OsLER, J.A] [Feb. 12.
Water IN RE DAM AND SLII)EVON LITTLE Bon' RIVER. ' o

4 gng y(ztercourse:v—l\’t‘mrs and Streams Act—Mills and Mill Dams Act

2.0 e 118—R.S5.0. c. 120.
Poselt 15 Ol‘ﬂ.y V\fhen improvements in a stream are made for the express pur-
use O’fl"facmsatmg .the floating of saw logs, that tolls can be charged f(?r thgn‘
inte.ni here is no right to charge tolls for the use of improvements primarily
oo ded for milling purposes, though the use of the stream for floating saw
85 1s thereby facilitated.

Judgment of His Honor Judge Dean affirmed.

H. F. Wickham, and C. W. Thompson, for the appellants.

Cassels, Q.C., and 7. Stewart, for the respondents.

Irving, ).C., for the Attorney-General of Ontario.

HIGH COURT OF JUSTICE.

A Queen's Bench Division.
RMOUR’ C]. }

Stregr, |, [Dec. 31, 1895.

Msurane. McKAY v. THE NORWICH UNION Ins. Co. .

I/':fw_mbmt”’”ry | conditions — Variation — Unreasonableness — Notice —

ancy— Mateyiality—Part  aflected— Title—Agreement between mort-
&Lagee and insurance company~-Subrogation.

stor The defendants insured seven houses, described in the po}ic
¥ frame, rough-cast, felt-roofed block, 128 x 78 feet, containing seven dwell-

y as ‘“a two-
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ings, six of which are occupied by tenants and one by assured.” In the appli-
cation the question as to how many tenants, was answered six tenants an
applicant,” but the defendant’s agent was informed, and he advised them that
“ the largest house of the lot the applicant will occupy himself.” A variat‘IO’"
of the statutory conditions was printed on the policy in these words, “Ths
policy will not cover vacant or unoccupied buildings (unless insured as suc.h)»
and if the premises shall become vacant or unoccupied * * ¥ this POI'C);
shall cease and be void unless the company shall by endorsement *
allow the insurance to be continued.”

Held, that the defendants could not escape liability upon the ground that
the actual facts were not before them at the time of the application, nor by
their variation of the statutory conditions that the policy would not cover
vacant or unoccupied houses,

Held also, that the variation as to the premises becoming vacant OF un-
occupied in a case like this, where the houses were of a class likely to be occt”
pied by monthly tenants or by tenants for short periods, where the moving out
of one tenant and leaving the tenement vacant one day whether the insured
was aware of it or not, might avoid the policy, was unrcasonable, and the
reasonableness of the variation was to be tested with relation to the circum”
stances at the time the policy was issued, and not in the light of those existing
at the time at which the condition was sought to be applied.

Smithv. City of London Ins. Co., 14 A. R. 328 ; and Ballagh v. Royal
Mutual Fire Ins. Co., 5 AR, 87, cited.

Semble, following the Citizens Insurance Company of Canada v. Parsons
7 App. Cas. 96, 121, when an attempted variation of a statutory condition has
been held for any reason not binding, the other conditions must then be re2
as if the attempted variation was not in the policy.

Held also, that the fact that three or four of the houses having been vacant
to the knowledge of the plaintiff, for some months before the fire, was under
the third statutory condition, a change material to the risk, and the risk Wa$
increased by it, and the failure to notify the defendants voided the policy “as
to the part affected,” which in this case was the whole block.

Held also, following Reddick v. Saugeen Mutual Fire Insurance Compar)
14 O.R. 506, that the provisions of the third statutory condition could not be
distinguished from those of the first, as to the meaning of the word * risk,”
and matters relating to title were not covered.

Held also, following Imperial Fire Insurance Company v. Bull, 18 S.C.R.
697, that the defendants having under an agreement paid the mortgagees an
taken an assignment of the mortgage, could not hold it against the mortgago’
(plaintiff) even though they could show the mortgagor never had any clai®
against them, and that that case is no authority for holding that the effect ©
the agreement between the mortgagees and the defendants, limited tO the
extent of the mortgagees’ interest, was to do away, as between the mort-

gagor and the defendants, with the conditions upon which the policy was issued-
Judgment of FALCONBRIDGE, J., affirmed.

Myers, Q.C., and W. J. Clark, for the appeal.
Wallace Nesbitt, and R, McKay, contra.
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MEREDITH, C.]., RosE, J.,}

CMaHon, | [Feb. to.

PATRICK ET AL. 7. WALBOURNE ET AL,
Mechanicy lien  Increased value— Destruction of—Rights of lienholder and
morigagee— When increased value to be ascertained.
th Ina .mechanics lien Proceeding, where. it was found by an official referee
at the lienholders had increased the selling value of the land to an amount
:}?:al to their claims, and to that extent were declared prior to mortgages on
d Premises, although pending the proceedings the buildings were burned
OWn and the increased value gone.

Held, (on an appeal to a Divisional Court, affirming FALCONBRIDGE, Ty
who had reversed the Referee) that the policy of the Act is to take from the
Mortgagee the benefit which at common law he was entitled to, of the work

-and Materials, which after the making of his mortgage had been employed in
the improvement of the property, and which had not been paid for by the
Mortgagor, and to leave his security otherwise unimpaired.  The lienholder
é;ts. pri9rity to the mortgage on the increased value, and thfa mortgagee
ains his priority over the lienholder as to all that his security embraces,
€xcept that increased value, and any loss or depreciation in value of that which
5"]"35 the increased value to the land must fall on the lienholder, the increased

alue, and that only, is his security as against the mortgagee.
ho]db‘e{”&/e’ .the questiop of what is the increased value to ».vhich. the lier'1-
lien €r is entitled as against t.he mortp.;agee to resort for the satlsfacu(?n.of !ns
refe}‘ial‘mot be finally determined until the lands h.aye been sold, and it is with
timeence to the result of the sale, and the condition of the property at the
of the sale that the respective rights of the mortgagee and the lienholder

are to be finally ascertained.
James Bicknell, for the appeal.
Aylesworth, Q.C., contra.

‘A}RM()UR, C.J.
TREET, ] 7 Feb. 27.

BEATTIE 7. DINNICK.

S
fatute of Frauds—Promise to answer for the debt of another—Guarantee
or indemnity.

wa The _plaintiﬂ’ was a holder of a note of a company of which the defendant
S President, and was pressing for payment when the defendant verbally
Promised to see him paid.
wh Held, (reversing the judgment of FALCONBRIDGE, J.) that a _proqxise.
is e.thejr upconditional or not, to pay a debt for which another remains llal?le
‘.NM'"" the fourth section of the Statute of Frauds, while a promise to in-
azglmfy is not ; and that as the defendant’s promise was really a guarantee
n‘?t an indemnity, the plaintiff could not recover.
Guild & Co. v. Conrad, (1894) 2 Q.B. 885, cited, considered and followed.
Aylesworth, ).C., for the appeal.
Jow, Elliott, contra.
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Drwvisional Court.
Bovp, C., ROSE, J.}

.17
ROBERTSON, J. Jan

IN RE THOMPSON,

. . fore-
Attachment of debts— Assignment for benefit of creditors— Executions— Prior
ties— Sheriff—Creditors’ Relief Act, sec. 37.

An assignment by an insolvent for the general benefit of his creditors df)es
not oust a prior attachment by a creditor of the insolvent of a debt due to hm

Wood v. Joselin, 18 A.R. 59, followed.

Section 37 of the Creditors’ Relief Act must be construed to refer only t0
a case where the facts would entitle a sheriff, if there had been no attaching
order issued by a creditor, to obtain one at his own instance, under s-s. (1), seci
37 ; and, to entitle him to such order, there must be in his hands S.evemn
executions and claims, and not sufficient lands or goods to pay all and hl? O‘I;e
fees, and a debt owing to the execution debtor by a person resident in t
bailiwick.

And where a debtor, who was entitled to certain insurance moncz;?;
assigned them to his wife, who subsequently assigned them to her husban :
assignee for the benefit of creditors, and such moneys were also attachgd by
creditor of the husband between the dates of the assignment to his wife an
his assignment for creditors ; and some months after these transactions, 'Whe:
the moneys were in court awaiting the result of litigation between the st‘gn:c
and the attaching creditor, two executions against the debtor came into t .
hands of the sheriff of the county in which the insurance company, in whos
hands the moneys were when attached, had its head office. 4

Held, that the moneys had ceased to be the property of the debtor, ‘j‘“ !
even if there had been no attaching order, the sheriff could not have obtain€
the moneys for the purpose of satisfying the executions. n-

Semble, also, that the provisions of s-s. (3} of sec. 37 should be read as Cohe
fined to creditors having executions and claims in the sheriff’s hands at t
time of the attaching of the debt,

W. R. Riddell and F. J. Travers, for the attaching creditor.

Rowell, for the Sheriff of Elgin.

W. H. Blake, for the assignee.

BovDp, C., ROBERTSON, J., reb. 18
MACMAHON, J. Feb-
GUROFSKI v, HARRIS.

. ~yedit0?
Fradulent conveyance—13 Eliz., c. 5—Intent to defeat action for tort—Creds
— Preference.

Where a conveyance of land was made by a father to a daughten w:;
intent on the part of both to defeat an action for slander then pending ag‘a"ng
the father, but made and accepted in satisfaction of a bona fide pre-exist!
debt to the extent of the full value of the land. who

Held, that the conveyance being attacked under 13 Eliz,, ¢. 5, by o°° der
became a creditor by reason of the judgment obtained in the action of slan
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tp}::;‘e r.nomhs after the conveyance, and there being no other creditors, the
trauzrrmg of one .creditor was no ground for setting aside the conveyance as
ulent and void.
Cameron v. Cusack, 17 A.R. 489, followed.
Omafr\ioplaintiﬁ' suing for tort is not a creditor within the meanin
statute as to preferences. .
Ashley v. Brown, 17 A.R. 500, followed.
F. E. Titus, for the plaintiff.
Watson, Q.C., for the defendants.

g of the

A -
S;{:LOITR, C.]., FALCONBRIDGE, J.

‘BT, J. [March 4.
LANGTRY 7. CLARK, ET AL.

L“”%Ord and tenant— Distress— Possession of gnml.v——Imp(>undz'ng—~5a1e——
easonable time — Seizure under chattel morigage — Pound-breach —
2 W. & M., session 1. c. 5, sec. 4.
lefi t:lain.lit’f as landlord distrained the g(?ods of his tenant on July 16th, a.nd
and deT in the custody of the tenant, taking an agreement to hold possession
seiz '? iver them up when required. On August 1oth a chattel mortgagee
ed and removed the goods.
the Jn an actinn.for pound-breach under 2 W. & M., sess. I, C. §, S€C. 4, by
andlord against the chattel mortgagee and his bailiff, it was
impofle/d, (affirming a County Judge) that the landlord had th(_a right to
days \:nd and secure the goods on the prefnises, and at the expiration of f?ve
had el() sell t'hem,‘ and had a reasonable time after the five days to s?ll, which
ing, » a(;)sed in this case ; that there was a good distress and a good impound-
ent;t] nd the agreement bound the tenant but 'not the mortgagee, who was
the e: to have the provisions of the law carried out, and wh.o could after
of th piry of a reasonable time for sale say the goods are not in the custo@y
taki e law but of the landlord, under an agreement with the tenant, and in
ng them under his chattel mortgage did not commit a pound breach.
G. W. Patterson for the plaintifi (appellant).
Geo. Kerr, for the defendant (respondent.)

D, o
Wi . Practice.
NCHESTER, Master. ] [Feb. 15.
Wi MARSHALL 7. MCTAVISH.
Hof summons—Concurrent writ— Service within jurisdiction —Allowance

—Costs.
C[)nCuAr:iefend:}nt while with?n the jurisdiction was se‘,rved.with )
the defe nt writ of.summons lssu'ed under an orde.r \.Vhl.Ch.dlrected service on
etendant at his place of residence out of the jurisdiction.
ing t;l):s‘not.io'n to set aside such §ervice as irregular, an.order was made allow-
defenda ervlcf' as 800d and sufficient service of the writ of summons on that
nt.  Costs in the cause.
N. F. Davidson, for the defendant.
D. Hooey, for the plaintiff.

a copy of a
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ARMOUR, C. J., FALCONBRIDGE, ].,} [Feb. 26.
STREET, J. f

MARPLES v. ROSEBROUGH.

Vacation—Reference—Official referee. ' ’
Every legal proceeding which may properly be taken out of vacation n:):])’
with equal propriety be taken during vacation, unless something to the ¢
trary can be found in some statute or rule of Court. )
An official referee may proceed with a reference during vacation.
Shepley, Q.C., for the plaintiff,
W. J. Elliott, for the defendant.

MACLENNAN, J.A.] [March 2

DONNELLY 7. AMES.

ature
Security for costs—Appeal to Court of Appeal—Special order— Fudicati
Act, 1895, sec. 77.

Under sec. 77 of the Judicature Act, 1895, security was specially (Trdere:f
to be given by the plaintiffs in the sum of $200 on their appeal to the Louflhe
Appeal from the judgment of the trial Judge dismissing their action fo'i't d
recovery of land of which the defendants and those under whom they C‘a'm‘e‘e
had been in undisturbed possession for nearly thirty years, where two of 1:1(1
plaintiffs resided abroad, and the other two, who resided in this province, l‘)W
no property exigible under execution, and the taxed costs in the Court beld
were unpaid, and execution therefor had been returned nulla bona.

E. D. Armour, Q.C, for the plaintiffs.

Shepley, Q.C., for the defendants.

SURROGATE COURT.

COUNTY OF YORK.
Re REID.

__Trust
Two testamentary papers treated as one will —Surrogate Court fees Tr
estate—R.S.0. c. 50, ss. 70, 71. his
i
Testator executed two testamentary papers on same day, the one as o
individual estate, the other as to property held in trust, last will
Held, that they were to be a.dmlttedyto probate as making together the 1as
of the testator.
Held also, that the statute im

. er
: posing fees of $1 and 50 cents respectively P
$1,000 did not apply to the trust estate.

[ToronTo, Feb. 28, MCDOUGALL: c”.(j).
The Reverend William Reid, D.D., died on the 19th of January, 189>
having, on the 24th of April, 1895, executed two testamentary papers, the of
of such estate as he held in his individual capacity, in which his widow an
son were named executors. The other in terms related only to such real anh
personal property as he held as agent and trustee for the Presbyterian Ch‘“co
in Canada, and its various schemes, religious and charitable. His son afld “‘Z d
others were named as executors in respect of the trust property, and direc
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K’S}smld on the same trusts as the testator and to deal therewith as the General
embly of the Church or other competent authority should direct.

auth—({;—if Ham'z'lfnn, for tE)e executors applied for prol)atfa, citing Ehe following
87 I ;25 . Williams on Executors, 6th ed., vol 1, 1033 Stone v. .Itwam‘t 7] Atk).,
, l;rob ;3(4’001& of Nickolls, 34 L. J. P, 1033 In the goods of Harris, L. R.

°y .
admm;‘»(:)m}(;/u.l,,, Surrogate Judge, ordered that both documents should be

to probate as forming together the last will of the testator.
incluE:; account of fees demanded by the Court in respect of the trust estate
sec. 71 items of $23:3 under R. S 0. C. 50, sec. 70, sched. A., and $121 under
not ch», sched. B., which were objected to on the ground that sth fees were
notiﬁeg‘itélEable on trust property under the Act.  The Attorney-General being
, left the matter to the decision of the Surrogate Judge.
pa J. C Hm'm'llnu, for the executors : The testator being, as appears by the
in\IJ:S‘;S g‘eq, for many years financial agent of the Church rejferred to, was
ation e W.lth these funds, ex necessitale, as there was no committee or corpor-
Sition provided to hold .then.\. He was a bhare trustee.“.nthout' power of dispo-
cOumee"cept uﬂfier direction of the L.‘hurch authorities. The only proper
The‘ h"’Pen to him was t9 mal.u‘e the will an'df appoint hns. executors trustees.
Reig’s “?’e no power of dl‘sp.OSltl‘On, save as 1S expressed in the will, and l.)r.
(1861) e(slate has no surviving interest in this property : qu'man on Wills
“devol 275 :” Tmun«rw.nl v. Wilson, v B. & A‘ld., ()08.. I'he meaning of
actual ""'“LI, as used in thc: Act, n.mst l?? Fonsndered with reference to the
and s :il‘dte of the property in question. This property was not the. testaton."s,
istered .‘d nof devolve, in the meaning of the Act, for the purpose of being admin-
Surro : R~)5- (?.‘ ¢. 50, secs. 16, 62, 64, and Surrogate Rules, p. 591. Howe}l
756 g[:;te Practice (1895), pp. 321, 539 ar?d 540 Platl v Routh, 6 M. gw.,
Slot Rmke v. At’y-Gen., 10 ClL & Fin, 257 Re Griffiths, 14 M. & W,
i Re Booth's Trusts, 16 O. R., 429.

this II:;ICDOUGALL, Surrogate Judge : The fees objected to are not charge:\ble'in

atter, as the $239,253 is trust estate in which testator had no beneficial

inte . .
truS:eSl whatever, and merely passed by this will the like estate to other
ees.

Drovince of Mova &cotia.
SUPREME COURT.

- el | .[Feb. 20.
Constitsss HILLIMORE 7. COLBOURNE.
utional law— Highway Labor Act—Liability of Dominion employe -
Income derivable Sfrom Dominion source.
Pl()yr(;a:)rx‘)tiﬁ was a surveyor of highways, and defendant
the I. C. R. by the Government of Canada.

a section man em-
In accordance with
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]
the provisions of c. 47, sec. 20, R. S. N.S. (an Act requiring all the ratepasy‘f(:r
of a section, without distinction, to perform certain labor on the hnghwazkv on
pay a reasonable per diem commutation), plaintiff notified de.fendant to wo K o
the highway, and upon the latter’s non-compliance, an action was brouifi he
recover the forfeiture provided by the above Act. Defendapt pl.eade{ the
character of his employment, that he could not obey the dlrec’tnon ;) ced,
surveyor without impairing the railway service ; that the penalty, if en Orhcse
would come out of an income derived from a Dominion source. ()n'ts o
grounds defendant sought to establish that the ahove Act was ultra vire
the provincial legislature. On appeal from the County Court,

Held (MACDONALD, C.J., dissenting), that it was perfectly Wm"‘“ the;:l:-
petence of the local legislature to pass such an Act ; that a comph.ance t a4
with did not necessarily involve the absence of defendant from his duty, ::;se
that he could not be exempted from the operation of the law merely beca "
he happened to derive an income from a Dominion source. /Leprokon
Oftawa, 20 A. R, 522, distinguished.

J- A. Chisholm and H. C. Borden,

for appellant.
Longley,

Attomey-General, for respondent.

RITCHIE, ], 21.

In Chambers, } [Feb.

GRAY 2. WalLlACE. )

Amendment of addyess on writ—Judicial notice of facts— Waiver of irreg¥
larity by absolute a/);)earance-smy until amendment.

The address of B., one of the plaintiffs, as indorsed on a writ of summ;’l“:;_
was “ Dresden, Germany,” A conditional appearance was entered by a e
defendants, among whom was McL., but the latter subsequently by a dnﬁ'eree
solicitor entered an absolute appearance. Defendants moved to (:()mPin
plaintiffs 10 amend the writ by giving a proper and better address of B.,‘ Ornce
the alternative to have proceedings stayed. Neither party adduced evide

. . . red
to show what kind of a place “ Dresden” was, whether city with numbe
streets, or village, etc.

Held, that as the object of O, 4, r. 1, which requires plaintifi’s sohcltf:jl' ;‘2
indorse on the writ the address of Plaintiff, was doubtless to enable defen aas
to find plaintiff if he so desired, or to make inquiries respecting him, and ;
the address given was obviously insufficient for that purpose if D. were an’)l'y
thing more than a mere village (and Judicial notice could not be taken of aer
of these matters), plaintiffs nust amend their writ by giving the full and prop

address of B., and in default thereof that further proceedings should be
stayed. .
Held also, that defendant Mcl, had waived the irregularity by e"‘e'"?g. :n
absolute appearance, and unlike the defendants, who had appeared condm?ic
ally, was not entitled to a stay until amendment of the address was duly made
W. Macdonald, for plaintiffs,

7. Wallace, for defendants,
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[Feb. 26.

Ritchiyg, §
In Chambers }

BROOKFIELD 7. SUTCLIFFE.
Setting down for trial—Counter-claim and reply— When cause at issue.

Clain?fSideS- plga(ling a defence Fo plaimiﬁ’s claim, defendant‘rais',ed a counter-

after tho :thl.Ch in due course plam'txﬁ’.rephcd. Before the explratlon of ’21 days

vides 1}? ehvery of the reply, plaintiff moved un‘dera specral rule .whlch pro-

after th at cgrta{n causes may be set down for trial on motion of either party

€ action i1s at 1ssue.

defeze,d’ that as the answer or rep'ly toa cqunter-claim mus.t be treated as a

as the e]t‘f an action, the dt':fendant in the suit l?ad the same time to reply to 1t

n6 co, P almlff'would have in reply to a defence in an action in which there was

1nter-claim.

for ?hat the cause not being on that account at issue, the motion to set down
tral was premature.

tech‘:ifc)P:i.cation dismissed, but not with costs, as de.fendant’s objection was

prei ca n character, and as he had nf)t shown that his c.ase would have been
judiced in the event of the cause being set down for trial.

Fulton, for plaintiff.
J- A. Chisholm, for defendant.

TOWNSHEND
SHEND, ].)
In Chambers, ] Mar. 6.

CURRIE 7. HIRSCHFIELD.
Striks, . . ,
viking out defence— Interlocutory application— Substantial guestion for trial.

the l’(l)t? th.e diSSOI.UtiOn f)f a partnership l?et\vcen pl'ail'niﬁ' and de'fendant, l.’. H,,
gave aer’ in .consnleram.)n of:.a salc.: to him of plamtnff’§ §hare in the bustnefs,
(:0nven,pmm‘550fy note in whl§h bls father, G.H., also joined as maker.. .I‘o’r
‘notherlenie, as alleged by plaintiff, the note was made payable $o pl.amtlﬂ's
an acti(; who SUbetquently, before maturity, indorsed the same to plam'tlﬂ". To
Contrac.tn c;n the mstrul‘nent, defendants, the makers, pleac.ied: (1) That tt}c
Writine 0 defe_“dam G.H. was one o'f guaranty, and Yond, because not in
the m(i;t:s reqmre(.l b.y the statute. (2) That . the r.lote being made payab.le 'to
inceptio er of plflmuff from whom no c.0n51derat10n n.\mfed, was bad In its
Purposenl (3.) 'lhz.lt the note was made in faw{or of plamnﬂ.’s mother fgr t};;
On o of h_md.ermg, delaying and defl.-audmg the creQItors of plaintifi.
ion to strike out defence as false, frivolous and vexatious,
law z:ld’ that the defence raised serious and substantial qu.estifms of fact and
ich could not be disposed of on an interlocutory application.

Motion dismissed.
Russel, Q.C., for defendants.
King, Q.C., for plaintiff.
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Province of Mew Brunswick.

SUPREME COURT. o
EN BANC] [Feb.

McLEOD 7. THE UNIVERSAL, MARINE INSURANCE COMPANY.

Marine insurance-- Valued policy. The

The female plaintiff sued on a valued policy to recover $2,20|-25-_ ed
ship was valued in the policy at $22,000. The plaintiff was the .regls‘erhe
owner of the 64 shares which were subject to a mortgage. Outside tht p
policy in suit, plaintiff had $16,000 on another policy ; the mortgagee ao
$5,000, and the ship’s husband had $5,000, on the hull, in which he hafi n i
interest, but swore the policy was really a dishbursement policy. All the nllsu!;l
ance except that involved in this suit had been paid, and defendants clanmeof
that as the amount of insurance already paid was greater than the value o
the vessel stated in the policy in suit, the plaintiff was precluded from recove .
ing. There was evidence to show that the real value of the ship was greate
than $22,000. The judge below gave judgment for the plaintiff.

On appeal the judgment was sustained.

Currey, Q.C., for plaintiff.

Armstrong, Q.C., and Blair,

There was an interesting
case also. ' During the progre
plaintiff's books brought into
asked for an adjournment to p
trial Judge on objection being
also upheld by the full Court,

Attorney-General, contra. i . this
point with reference to practice decided in t‘

ss of the trial the defendants wished to hav,e. e
Court, but had not subpwnaed plaintiff. Ihrz
ermit of their doing so, which was refused by t,) .
taken, and this decision of the trial Judge wWas

EN BaNC] T [Feb- 7

LEE 2. WALLACE. .

Practice—Equity court—Married woman liable in equity under Col. Stals
c. 72

The defendant who is a married woman, employed plaintiff to make certaf‘“
repairs to a building, which plaintiff diq Beinyg unable to get payment of 2
balance, which he alleged was due under the contract, he filed a bill in equity
to compel payment. The defendant demurred to the bill on the ground Ehut
a married woman co ed against under c. 72, Col. s,mt'
Tuck, J., upheld the demurrer ang ordered the bill to be dismissed. The
plaintiff appealed to Supreme Court of New Brunswick. .

Held, per BARKER, LaNDRy and VANWART, JJ. (HANINGTON, J., di5°

1Ny
senting) that a married woman is liable in equity for her contracts during
coverture, and may be sued in the Equity Court.

uld not be proceed

Tuck, J. ) .
In Chambers. | ' [Feb. 1T
BUSSING 2. McLaucHAN

Col. Stat.,c. 38 —Imprisonment on Judgment —Means to pay. ht
Plaintiff held a city court judgment against defendant, whom he broug ¢
before FOREES, Co. J., for examination under Col, Stat., c. 38. The defendan
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On examination admitted that since the recovering of the judgment, he had
::]fl?sdto pay it.  Plaintiff then .mad.e an affidavit setting out this fact and
Whic}f ex parte for on'ordt.zr to imprison the defendan.t under sec. 32, §-8. 1,
of an p‘rm'l(les for the .lmprlsomnem of any person mak'lng default in pay‘ment
.Y sum due from him in pursuance of any order or judgment of the Court,
3:::3’:‘1 « t“lat the person making default has or. has had since t.he date of
made (iuf or judgment the means to pay the sum In respect of which he bhas
same ”( e’a‘ult, :}hd has refused or neglec‘tcd. or refuses or neglects to pay the
T'he County Judge ordered the imprisonment of the defendant.
the The matter was re-heard before Tuck, J., who discharged defendanF on
kround that all the circumstances had not been revealed at the previous
earmg'
Montgomery, for plaintifi.
Skinner, .C., for defendant.

EQUITY COURT.
BARKER, J] - [St. John, Feb. 25.
IN RE HOPPER, INFANTS
£ actice—guity Act, 1890, sec. 175 - -Fquity will not grant license to sell real
estate for benefit of infants where there are debls yremaining unpaid. '

o I'he petitioner was the administratrix of the estate of the infants’ father.
abo&egsonal estate e{usted,and the real estate consisted of :}.farm. valued at
fact th'l’zoo‘ b}lt subject to a mortgage of: over $()00: The petition disclosed the
askeq tdt~ the intestate left debts unpaid amounting to $224. Leave wns’
suppono'sell the real estate on the ground that it was necessary for the infants

and to prevent deterioration of the value of the property.
Cour‘:{pldt that as thcrelwere outsta‘ndi?lg debts remaining unpaid the Pr‘ol):?te
Coun V‘Vas the proper tribunal to adjudicate upon these debts ; that the quly
until t}tOuld not order 'the propcrty‘so!d af\d the money paid to the infants
"eCeive; debts were paid ; tpat.the Equity Court coulfi not (?rder the moneys
for the bunder sec. 175 of Equity Act, 1890, t(? be paid ou.t in any way except
been o lfneﬁt of the infants; and that the hcense.applled for should have
Wounds ef.l of the Probate Court, or (under the c.lrcumsmnces) the estate
up in the Probate before applying to the Equity Court.
Application refused.
Barnhill, for applicant.

HARKER, ) [St. John, Feb. 27.
Pracss HEGAN 7. MONTGOMERY.

clice— Pyoduction of documents—The correct practice to compel production

’f documents is under sec. 59 of Fouity Act, and not under sec. 61, in the

Sst instance. i

e"ecult}.;; i‘ai"(iﬂ' ﬁl.ed.a bill in equity against defendant to set .

nJ y the plaintiff, on the ground of fraud ; and also for an accou‘nm?g.

anuary 11th, defendant obtained a summons under sec. 61 of the Equity

aside a release
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t
Act, 1890, calling upon the plaintiff to show cause why the latter shoul(clla:t‘,’s
produce certain papers alleged to be in his possession. The defen' i
affidavit supporting the summons stated that it was impossible for h‘mose.
fully answer plaintifP’s bill unless these papers were produced for the purPuO].
The plaintiff denied having the papers in his possession or under his con g
Held, that the correct practice was to have applied for an order u}': ve
sec. 59 of the Equity Act, 1890, in obedience to which the plaintiﬂ.‘ would i'ion
been obliged to disclose under oath such papers as he had in h|§ possess! .
relating to the matter i question. If that affidavit were insufficient, th:?:u-
summons might be taken out compelling further affidavits. When the (ohen
ments are shown by the affidavit of the party to be in his possession, t
under sec. 61 an application may be made for their production. ro-
Held also, that if the defendant could not answer fully without the dp ce
duction of these documents, and the plaintiff on request refused to produ

: . . lain-
them, the Court would not treat an answer insufficient by reason of the p
tiff's own act.

The following authorities were cited :
Munn, 5 Sim. 409 ; Kelley v. Eckleford, 5 p
Application refused without costs,

Currey, Q.C., for applicant.
+ Coster, contra.

Daniel’s Prac., 1823, Panfold V-
aige, 548.

Province of Manitoba.
QUEF.N?BENCH.

— ~ l .
KiLLam, J.] [Feb- 15
SYLVESTER v, PORTER.

. . . —
Mistake—C. ontract—Reforming of agreement —Fuidence to rectify agreemert
Agreement—Agreement to Luarantee notes,

This was an

. d-
appeal from a judgment of a County Court in favor of defen
ants.

The plaintiffs, a firm of dealers in agricultural implements, CmPloyed,t:‘:
defendants as their agents for the sale of their goods at Portage la Praif a
Their relations for the year 1890 were governed by a formal contract?
printed form, with a few additions and alterations in writing. the

Among other provisions of the Printed form was an agreement hf)’ .
defendants to endorse all notes taken in settlement. 1In 1890 the parties sign s
another document by which the Plaintiffs purported to appoint the defen("a:::
as their agents for the year 1891 This instrument, also, was on a prin ot
form, with a few alterations and additions in writing. By one printed clausefl‘:ill
found in the contract for 1890, the defendants agreed to guarantee payment 0 150
notes taken in settlement for Mmachinery ; but the agreement to endorse aro-
in the printed form, was struck out, and there was inserted, in writing, 3 szt
vision that any notes found to be unsatisfactory or uncollectible before the
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of January, 1892, were to be taken by the defendants for commission, whether
they should then be due or not.

_ The plaintiffs sued the defendants as guarantors of the payment ofa cer-
tain Promissory note taken for goods sold in 1891. The defendants denied
the alleged guarantee, and also pleaded that their signatures to the agreement
for 1891 were obtained by fraud. .

Evidence was given on the part of the defendants, to show that in the
course of negotiations for the contract for 1891, the defendants expressly
Stipulated that they were not to be responsible for notes to be taken, except
tha.t the plaintiffs were to be allowed a period ending on the 1st of January, 1892,
!0 investigate the quality of notes taken by the defendants who were to accept
N account of commission any which were objected to within that period, after
Which their responsibility was to cease, and that this was agreed to by the
Plaintiffs, Further that the contract was prepared and produced to themﬁy
one of the plaintiffs, and was signed by them without reading it over, and with-
out knowing that it contained the clause relating to a guarantee of x?()tes. On
the other hand, one of the plaintiffs gave evidence in denial of all this.

The Judge of the County Court found in favour of the t!e@nd:mts upon
tht.\ issues of facts thus raised, but did not find whether the plaintifis had _been
Builty of any fraud or misrepresentation in procuring the defendants’ signa-
tures to the contract.

Held, that in order to reform an instrument purporting to contain the
3greement of the parties, the evidence to vary the language must bg of Fhe
Clearest ang most satisfactory character, and the party seeking the rectification
™MUst also establish that the alleged intention to which he desires it to be ma.de
onformable continued in the minds of all parties down to the time o'f.lts
e:.(ecution, and as the County Court Judge, in giving his reasons for the decision,

'd not stute that in his opinion the evidence was overwhelming and perfecfly
Clear and satisfactory, the verdict should have been set aside or a new trial
Eranted, but for the other objection to the plaintiff's recovery.

The defendants’ undertaking, as proved in evidence, was that they agreed
o Buarantee any notes taken by them, but no demand was feve'r ma.de upon
them to sign any guarantce of any particular note, and the clanm in th|§ action
"as found as upOﬁ an alleged guarantee of the particular note in (uestion.

Held, that the proper construction of the agreement was, that it provided

OF the execution of some further instrument, and was not one of presem
Buarantee of the notes to be given in future, and as this was not an action for
afflages for neglect or refusal to enter into a guarantee, the plaintiffs were n((i)t
f(’)‘tltled to a verdict or to have the judgment in favor of defendants set aside
enable them to change the form of the claim.

Appeal dismissed with costs.

Howell, Q.C., for plaintiffs.

Martin, for defendants.
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Province of British Columbia.

SUPREME COURT.

DAVIE, C. ].) [Feb. 12
WERT 7. MCEACHRON ; McDoNALD, Claimant. s
Assignment for bencfit of creditors-- Homestead exemption— Pariners: - Wag
Act—Corporation-- Preference. at of
McEachron and others, partners, made an assignment for the bene 'ing
creditors to Wert, and subsequently claimed a hoom of logs and a ]oggee
outfit as chattels exempt under the Homestead Exemption Act. The et
of assignment reserved such chattels as would be exempt from seizure un e-
execution, without specifying them particularly, McDonald claim'ed as afP an
ference creditor of McEachron under the “Wages Act,” by virtue 0 he
assignment from the B.S. M. Co,, a corporation, of a debt incurred for
hauling of the particular logs for which exemption was claimed. - ihe
Held that the Homestead Amendment Act, 1890, does not modify
absolute exemption provided by the Homestead Act. - pot
The Homestead Amendment Act 1893, applies, and the debtor 15 or”
entitled to exemption with respect to the boom of logs. The word “ debt{cre
includes the plural number (Interpretation Act, sec. 13, sub-sec. 12), and there
the partners are entitled to exemption as regards the logging outfit. an-
A corporation is not a “ person” entitled to claim wages within the me
ing of the Wages Act. nd-
McDonald, having enforced his right under the Homestead Act Am€ -
ment Act, 1893, before the assignment for the benefit of creditors, has no P

the
ference, and the general body of creditors are entitled to the proceeds of
boom of logs.

Shaw, for plaintiff,
Miller, for defendants.
Reid, for claimant.

WALKEM, J.]

HubsoN Bay COMPANY v, KEARNS & ROWLING.
. Jarde
Equitable mortgage—Foreclosyye of registration of a deed as a charge”

. : . s davt
Registry certificate issued without production of title deeds or aﬂtd“
void.

. ed
Miss Kearns owed the H.B. Co, a sum of money, and to secure them agre

. i her
to give a mortgage on some lots in Vancouver. B.C. She accordingly lef;)ave
title deeds and registry certificate with

. .. 'ncd
mortgage drawn up. The solicitor ne !
the papers. Later on Kearns sold th
Rowling, and told him she could not

registration for some days, but offered no explanation of the absence Hifi-
or her inability to produce them. She never produced title deeds nor €€ .

cate. Rowling registered his deed as 2 charge against the property-

the company’s solicitor tO
glected to draw up mortgage, but rflce
e lots to Rowling and executed 2

. o
. certificaté
give him the title deeds and of them
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0. sued for foreclosure of their equitable mortgage joining Rowling in the

i{“(‘);]_ Ke:ujns did not appear. The trial judge dismissed tlhe suit as against
trial Ing with costs. Plaintiff appealed to the full Court, which ordered a new
» COsts to abide the result of the new trial.
title g["/‘f, that th.e Rowling deed was unlawfglly registered as a c.harge, (the
and | eeds not being produced nor an affidavit to account tor their absence)
nust be cancelled.
and g["’ldy itl.SO,' that said deed could not vitiate plaintiff’s equitable mortgage
hat plaintiff must have foreclosure of the mortgage with all costs.
Davis, Q.C., for plaintiff.
MePhitlips, Q.C., for defendant.

Morth-Wlest Territories.
‘ SUPREME COURT.

En Banc] [Regina, Dec. 5, 1895.
Mo CONGER 7. KENNEDY.
rried women's personal property ordinance—Husband's rights to chatlels
of wife— N.W.T. Act, 5s. 36-40.
fromAPSea.l from judgment of ROULEAU, Js dism.iséing action to recover
belo a ministrator of deceased hugband, possession of certain chattels
by hefmg to .tht't wife prior to her marriage on 11th Dec., 1889, and transferred
to plaintiff.
on mi{e[‘({‘ that Ordinance 16 of 1889 (repealed by 20 of 1890) did not confer
Com’erm;d women any greater powers of holding personal property than was
exce tre by the North-West Territories’ Act, R.S.C,, c._5o, ss. 36-40, anc‘l that
At [:has to the classes.of personal property specified in the last mennone.d
Wiﬁ; St.';’COr.nmon law rights of the husband to the personal property of his
wordy l“ httmsted after the passing of' the sz.lid Ordinance 16 of 1889, and the
“whate er personal property” in said Ordinance are to be taken as meaning,
ver was, at the time of the passing of the Ordinance, under the law as

't existed, her personal property.”
‘;\)Ppeal fiismissed with costs, WETMORE, ]., dissenting.
C. C{’/Ic( ar:t/l_y. Q C., for appellants.
- G MeCaul, Q.C., for respondent.
An appeal is being taken to the Supreme Court of Canada.

Rouy g SOUTHERN ALBERTA JUDICIAL DISTRICT.
In ("LLAU’ J'y

hambers. } [Jan. 22.
REGINA 7. WHITE.

Th; Liguor license ordinance —A ppeal from conviction.
offence 1S was an appeal from a conviction by a Justice of the

p 1e2;d°' sec. 64 of Ord. 18 of 1891-92.

, that the provisions for appeals prescribed by ss. 124-1 25 ap

to a
PPeals from convictions for offences punishable under sec. 91,

Peace for an

ply only
and the
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i t
proper procedure in case of a conviction for an offense under sec. 64 is tha
provided for by sec. 120.

P. McCarthy, Q.C., for defendant (appellant).

C. C. McCaul, Q.C. for North-West (overnment and prosecutor (respon-
dents.)

WESTERN ASSINIBOIA JUDICIAL DISTRICT.
RICHARDSON, J. .
In Chambers } [Jan. 10
ROSS v. MACKINTOSH. . Jin-
Irregular judyment—Setting aside preliminary objections—[udicature 0705,

ance, ss 540, 542— Varying judgment— Judicature ordinance, sec. 95 @
E. Rule 308.

~ Plaintiffs sued on three promissory notes and entered judyment by defalul‘;
of appearance. Subsequently defendant, on an affidavit that he was entit i)t
to credit of $60 paid on account of one of the notes sued on, which sum had nhc
been credited in statement of claim, obtained a summons to show cause whyt "
judgment should not be set aside. The objections to the judgment were Iz)n
stated in the summons, nor was a copy of defendant’s affidavit served. .

preliminary objection that the summons did not comply with sec. 542 —obje
tion overruled—and d
Held, that the summons was to be treated as amended under sec. 549 z‘mv
as objecting to the judgment as being for an excessive amount : Buaillie V-
Goodwin, 33 C.D. 604; Petty v. Daniel, 34 C.1). 180. . heir
Upon the hearing on the merits the plaintiffs filed an affidavit of 't € ]
book-keeper controverting defendant’s assertions and stating that the Judg-
ment was for the amount justly due. On behalf of the plaintiffs it was col:
tended that the case differed from Hughesv. Justin, 9 Reps. 213 ; A”Iahyhé
Praetorius, 20 Q. B. D. 764, and Rodway v. Lucas, 10 Ex. 667. in that here t ot
parties were at issue quoad the $60, while in cases cited there was no roo i
for any issue that the affidavits disclosed alleged merits for defence only, Co.:l
sequently defendant could only have the judgment reduced by $60, and mm
of an issue quoad the $60 upon terms, and that in any event the judgme a

should only be varied by being reduced, as section g5 gives the Court OF
Judge power to do this, in which respect it differs from E. Rule 308. d
For the defendant it was contended that the judgment was irregular ano

for an excessive amount—that the entry of it was an abuse of the process
the Court, that the defendant was entitled ex debito justitize to relief. nt
Held, that the plaintiffs had no right to enter judgment for the ﬂmo“he
they did, that the judgment as signed was irregular, that were it not fO_‘" _
power to vary given by section g5, in addition to the powers contained i1 "
Rule 308, there would be no other course open than to order the judgment 5 n
aside ex debito justiti. Order that the Clerk of Court revise the Calcu‘a“om
from the plaintifis’ statement of claim on file, and credit $60 and interest iroe
date of payment; tax defendant's costs of application, and, crediting sam"

. . . . e o
amend the judgment by inserting the amount resulting as above in the plac
the sum at which it then stood.

Hamilton, Q.C., for applicant.
Ford Jones, for plaintiffs,
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REVIEWS.

Outlines of Legal History. By ARCHER M. WHITE, of the Mid-
dle Temple and of the Midland Circuit. Swan, Sonnen-
schein & Co. (Lim.), Paternoster Square, E.C., London,
1895 ; and The Copp, Clark Co., Toronto.

This is a useful little volume. The author says that
© attempts to supply a want which his experience in pre-
Paring pupils for legal examinations has convinced him exists.
€ says truly that a complete history of the English law has
Yet to be written, and, if written, would fill more than one
Ponderous volume, and would be beyond the reach of. many
Who may find in the book before us some help in getting an
elementary knowledge of legal history. )
.Thc book is divided into chapters covering the following
Points : Principal courts and their history-—Minor and obso-
lete courts—The Saxon legal system—The Norman legal
System-—Constitutional and general matters—Common law
and equity.-—Criminal law, with appendices, tables and index.
he author has succeeded in producing a book which will,
though the information is very condensed, interest the student
M the « dry bones of past pefiods of legal evolution.”

A Treatise on the Law of Landlord and 1enant. By S. R.
CLARKE, Barrister-at-law, Author of “The Criminal Law
of Canada,” etc.; Toronto, The Carswell Co., (Ltd.), 1895.
The author in his preface says that he has attempted to
€mbody, a5 nearly as possible, the whole law governing the
rela.ti(’ns of landiord and tenant, and, in addition to the cases
Clded in Great Britain and Ircland, he claims to have cited
gliﬂ(;)se of the various provinces of the Dorqinion, with a con-
;) erable number from the Australian colpmes, also a number
re referen_ces to American cases, decided in the Courts of last
al]sort during the last few years. He can scarcely have done
that he claims ; but he has done a good deal, and given the
grofeSSion a useful collection of authorities, wl}lch would
TI]JII)ear to be carefully arranged under appropriate heads.
¢ author, although he refers to, does not discuss the recent
prct’ which has lately engaged the attention of the legal
€8S, as well as of the judiciary.
up € typographical execution of the work does not Eotrﬁe
Torto the standard of the more recent prpducnons o oz
a onto publishing houses. The work being, however, :
Cap"pular subject, and containing such a large collection o
Ses, will probably find a ready sale.
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LAND TITLES ACT.

NEW RULES—FEBRUARY 27, 1896.

Absolute or Qualified Title.
. jcitors
No. 81. The words “and a certificate of one of his counsel or solicitor

are hereby struck out of Rule 3, sub-section 5 of The Land Titles Act of 189%
and Rule 5 of the said Rules is hereby repealed.

Publication of Notice. ter
No. 81. (1) If the value of the property does not exceed $3,000, the Mas c;
instead of causing notice of the application to be advertised in the n\an}';e
prescribed by Rule 10, may direct that a printed or typewritten general I‘lotl u;
or several copies thereof, shall be posted upon the property ina t:or\SplC“ohe
place or places, and a copy thereof mailed by registered post addressed on tor
outside to the occupant of each contiguous property which is occupied
instead of being mailed, left at the residence of the occupant, or in €ase a;i’
contiguous property in unoccupied, then mailed to the occupant of .t ’
nearest occupied property, lying at the same side as such unoccupied contig!
ous property, or left at the residence of such occupant.
(2) Where several persons belonging to the same family occupy a’z
property, the head of the family for the time being shall be deemed the 0c¢ a
pant within the meaning of this rule, and where there is any doubt to whom ¢

: r
copy of the notice should be mailed, or who should be served, the Maste
shall give directions in respect thereof,

”

Tariff of Fees.

—_ —*’A/J‘;
- e S PR
T ITRE L
. | SEET 3583
No. 83. (1) In lieu of the fees chargable for | 2283 (WE ;E
. . . : N -
First Registration, under the tariff established by |Where mei.ﬂ"é ﬁg slegEd
. o ® IR 1
the said rules of 1890, the following shall be ; Titlelds |22 88a ‘EE 5; g
= B e
charged :— Po8sessory) 3'2 :,’-X § ! :‘-:Té 2oy
FEEEHIEE LY
iz o0 E‘é*‘ w52
| C 0.~ i//
—_— j—— !
' |
Where the value of the property being reyistered does| f o
not exceed $1,000 ....... 0. 0 e | $2 50  $4 00 | $6°
\Where such value exceeds $1,000 and does not exceed i ! o
$2,000 ...... Lol e e ....| 300 . 500 | 9°
Where such value exceeds $2,000 and does not exceed ' 00
: $4.000 oo 4 00 8 oo 12
Where such value exceeds $4,000 and does not exceed | o 00
$10000 ... T §o0 1000 %
Where such value exceeds $10,000 and does not exceed '
$20,000 . iaiiiiiiiii cvee .. .| 500 1200 25 ¢
\Where such value exceeds $20,000 and does not exceed 00
$400000 ..o T T 7 oo 15 00 30
Where such value exceeds $40,000 and does not exceed ‘ ‘ 0
0,000 +vverennen v, 8 00 20 00 400
9 ! ds S50 000 T : . o 00
Where such value exceeds $50,000 ..., ’ 8 o0 ;2000 5
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Dersonalia.
SOM(?) Wllf?re oral depositions havg to be taken, or noti(:es served upon per-
$ appearing to have adverse claims, or where there 1s a contest, the fees
g‘r}:)ev'(:‘ed by the said tariff in respect of such matters shal'l a]sq be charggd.
Cates( _‘Sbl‘rSeijnts of the Master. for‘ postages and for registration of certifi-
case tm the registry (?fﬂFe shall llk(?Wlse be payable I)‘y the applicant. '(3). In
fees SIV'V? or more dlsuflct propeTnes are embraced in the same apphcatlfm,
for se 1"‘ | be payable as if the registration of such properties had been applied
parately.

PERSONALIA.

REMINISCENCES OF OLD WENTWORTH.

Cou‘;{he Bar of 'Wemworth during the late Judge Logie’s term of office as
exped-)'.h‘dg?’ will lremember the singularly even temper of the Judge, and the
S\m"“ with V?’thh he disposed of Chamber worlf. When the late Judge
Chami)was. appointed Junior Judge of Wentworth, it was ohsefved that the
stude er sittings were not the u's.ual fifteen or twenty minute sessions, bl‘lt tl.lat
mach?ts much affected this pam.cular brar?c.h of the .admlmstr.atlon of justice
at len Trlehry, and would appear with authontle.s unlimited, arguing their p.()lnts
in thebtf’ and frequently C‘}ambers would adjourn for lun.ch to rensw busmes:::
A senia ternoon, and sometimes argument would las.t on into th.c dewy eve.
traqe:r member of the Bar spoke to His Honor privately, hinting at the pro-
them nature' of these. Chumber‘ sittings, in a genuine endeavor to shorten
of l‘i;a?d_ha‘f'ng f:omml'serated with thejud'ge for the‘length and ard.uousness
remark( 'Ullt‘:‘s in this particular, was not a.httle surprised to hear His Honovl:
The 3 - Oh ! bless you, 1 don.’t mmq it, 1 learn plenty of .law that way !
at Htl:leidote was repeated to CI.nef JUS(ICQ.: . when taking the assizes
ceri amilton; he refused to smile at the joke, however, and remarked quite

10'll‘sly’ “Well, we all do that.”
only Llc‘e ?lerk of the (.jourt over which Judge Logie presided, says that the
upon a(‘f‘b'm.l upon \.\"hurh be saw.the late Judgc.at all ruffled an(! put out, was
Court Je”il'fl criminal trial which ha(‘l been fixed for a certain day. The
“Ppoi:“ 1(‘3 prisoner, hxs. (.tounsel and ‘wnnesses were illl present at the t}xne
stable e.(, and after waiting forty minutes for the Crown prosecutor, a con-
(:mwnw“’s‘despatched to ascertain the cause of lhls& delay on t.hc part of t\h:1
from tl. The constable returned in due course, and in a loud vou(? announce

\e entrance to the Court room, * Mr. Freeman has gone fishing ”
X. PARTY.

timel;?(l;iring a train'crew to be on d‘uty ninete‘en hours each daly{ Xithout

© be t}r ‘ood, ls held in l)mmylw'm'zm Co. v. McCaffrey (Ind.), 29[], ;\ 304,

him wi[]; proxnna.te (*;1us§ of an injury to a track hand by trains l?lac lf]?, <?n

search hout warning, while members of the (.*rew were away vfrom the train In
of food ; and the company was held liable for such injury.
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LAW SOCIETY OF UPPER CANADA.
THE LAW SCHOOIL.. LA H.
Principal, N. W, Hoyles, Q.C. Lecturers, E. D. Armour, Q-(/"y i; A.
Marsh, B.A,, LL.B.,, Q.C.; John King, M.A.,, O.C.; McGregor Youny, B.A:

: 3.3
FExaminers, A. C. Galt, BA;, W. D. Gwynne, ‘B.A.; M. H. Ludwig, 1.1}
J. H. Moss, B.'A.

ATTENDANCE AT THE LAW SCHOOL.. v of
This School was established on its present basis by the Law S‘OC!C:Y in
Upper Canada in 1589, under the provisions of rules passed by the .5"C‘°d¥ate
the exercise of its statutory powers. It is conducted under the imme the
supervision of the Legal Education Committee of the Society, subject t0 ose
control of the Benchers of the Saciety in Convocation assembled. Its purp by
1s to secure as far as possible the possession of a thorough legal educ)al"’." ce.
all those who enter upon the practice of the legal profession in the | rovl,n’ o
To this end, with certain exceptions in the cases of students who had bfjbles
their studies prior to its establishment, attendance at the School in some <a5rv
during two, and in others during three, terms or sessions, is made Cm“pl‘lsoih
upon all who desire to he admitted to the practice of the LLaw. T'he course "
the School is a three years’ course. The term or session commences On L o
fourth Monday in September, and ends on the last Monday in April, wit he
vacation commencing on the Saturday before Christmas and ending on the
Saturday after New Year's day, and another at Easter, commencing on tl'
Thursday before Good Friday and concluding at the end of the ensuing Wee(‘é
Admission to the Law Society is ordinarily a condition precedent to attendan .
at the Law School, Every Student-at-Law and Articled Clerk, before bel?:
allowed to enter the School, must present to the Principal a ccrtiﬁ(.:ute of t ‘n
Secretary of the Law Society, showing that he has been duly admitted uPo‘
the books of the Society, and has paid the prescribed fee for the ter?l;
Students, however, residing elsewhere, and desirous of attending the le.‘:w'ce
of the School, but not of qualifying themselves to practice in (Intario, 5‘_"_
allowed, upon payment of the usual fee, to attend the lectures without adm’?s
sion to the Law Society, Attendance at the School for one or more terms !
comPulsory on all students and clerks not exempt as above. . to
Those students and clerks, not being graduates, who are required o
attend, or who choose to attend, the first year’s lectures in the School. may

the first-year examination at th
lectures, and those who are no
tures of that year may present
close of the school term in the

t required to attend and do not attend the l:h‘e
themselves for the first-year examination st nce
{ t first, second, or third year of their atten ane e
in chambers or service under articles, Students and clerks, not being gra he
ates, and having first duly Passed the first-year examination, may attend t "r
second year’s lectures either in the second, third, or fourth year of thel
attendance in cha r articles, and present themselves {‘);
the second-year examination at the close of the term in which they shall hav
attended the lectures. They wi)) also be allowed, by a written election, 1@
divide their attendance upon the second year's lectures between the secon
and third or between the third and fourth years, and their attendance upon
the third vear’s lecturgs between the fourth and ﬁt,'th years of their atten_dancz
in_chambers or service under articles, making such a division as, in t ¢
opinion of the Principal, is reasonably near to an equal one between the twd-
years, and paying only one fee for the full year’s course of lectures. The atten ;
ance, however, upon one year’s course of lectures cannot be commenced untt
after the examination of the preceding year has been duly passed, and a studen
or clerk cannot present himself for the examination of any year until he has
completed his attendance on the lectures of that year. ons
The course during each term embraces lectures, recitations, di:acussnone
and other oral methods of instruction, and the holding ,of moot courts under th
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?gperwsion of the Principal and Lecturers. On Fridays moot courts are‘held
ovr the students of the second and third years respectively. They are presided
2 er by the Principal or Lecturer, who states the case to be argued, and
wPPmnts two students on each side to argue it, of which notice 1s given one
theek before the day for argument. His decision is pronounced at the close of
ate argument or at the next moot court. At each lecture and moot court the
tendance of students is carefully noted, and a record thergof kept.
Ct the.close of each term the Principal certifies to the Legal Education
Ommittee the names of those students who appear by the record to have
uly attended the lectures of that term. No student is to be certified as having
aUI,y attended the lectures unless he has attended at least five-sixths of the
tlgis"egate number of lectures, and at least four-fifths of the pumber.of lec-
lures on each subject delivered during the term and pertaining to his year.
Vo lectures (one hour) daily in each year of the course are delivered on
t onday, Tuesday, Wednesday and Thursday. Printed schedules showing
t : days and hours of all the lecturers are distributed among the students at
cou commencement of the term. The fee for ?ttendance for each term qf the
ta Tse is $25, payable in advance to the Sub-Treasurer, who is also the Secre-
Ty of the Law Society.
. EXAMINATIONS.
hav Every applicant for admission to the Law Society, if not a graduate, ml;]st
Soc(': passed an examination accordmg to the 'curnc.ulum prqscnbed” b)'/ the
ex: lety, _lmd.er the designation of *“The l}latrlgulatloxl Curriculum. T'his
c]imm;mon is not held by the Society. The applicant must have passed some
uly authorized examination, and have been enrolled as a matriculant of some
Niversity in Ontario, before he can be admitted to the Law Society. The
ad‘:\? law examinations which every student and clerk must pass after his
must‘SSlon, viz., first intermediate, second mte.rmedlate, and final exammafxons,
who » except in the case to be presently mentioned of those students and ~Ll€l‘k$
t eoLare wholly or partly exempt from attendance at the School, be pas.sedf at
print aw School Examinations under the Law School Curriculum herem;l tler
ror eﬁl, the first intermediate examination being passed at the close Od t}:e
nal the second intermediate examination at the close of the second, and the
ively. Amination at the close of the third year of the ‘School course respect-
exa,);,'~ I'he percentage of marks which must be obtained in order to passban
of i mation of the Law School is fifty-five per cent. of the aggregate number
Eachlarks obtainable, and twenty-nine per cent. of the marks obtqnngblg lup(})‘n
rst ﬁape“ Examinations are also held in the week commencing w1t}:t e
selve f(_mday in September for those who were not entitled to present tf ?lmé
in thol(e)roth,e earlier examination, or who, having presented themselves, faile
. T 1n part. .
and Students ‘Shose attendance upon lectures has been allowed as suﬁic:en}m)t,
Se tWho have failed at the May examinations, may present themselves a§ the
Wh?cgmher examinations, either in all the subjects or in those subjects only 1;:
sub;i they fﬂlled to obtain fifty-five per cent. of the marks obtainable in suc
erJt‘.cts. _Those entitled, and desiring, to_present themselves at the l;eptlfm“:
S(,C'exammatlons must give notice in writing to the Secretary of n? thair
imelet.y at least two weeks prior to the time of suqh examinations, 0 | t?\e
Suh,“t‘lon to present themselves, stating whether they intend to dosoin a the
)eJe(.ts, or in those only in which they failed to nbtam'ﬁfty-ﬁve’ per cen o
ol marks obtainable, mentioning the names of such subjects. - The ln{ne;m
year B the examinations at the close of the term of the Law Schooitg\e ny
oce may be varied from time to time by the Legal Education Committee,
asion may require.
HONORS, SCHOLARSHIPS AND MEDALS. o
The Law School examinations at the close of term include %xammatlons

f . : .

o(get‘]()lnfors in all the three years of the School coul;ise- Sgh ih;‘;ﬁ&iﬁ:
ed for competition in connection with the first and seconc

€Xami Ppetition I | examinations. An ex-

Minations, and medals in connection with the fina

aMination for Honors is held, and medals are offered in connection with the
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final examination for Call to the Bar, but not in connection with the ﬁg:i
examination foradmission as Solicitor. In order to be entitled to P"isast
themselves for an examination for Honors candidates must obtain at ers
three-fourths of the whole number of marks obtainable on the Paf}’)e 55’
and one-third the marks obtainable on the paper on each subject, at the I 33
examination.  In order to be passed with Honors, candidates must obtamers
least three-fourths of the aggregate marks obtainable on the pi}pthe
in both the Pass and Honor examinations, and at least one-half of ns.
aggregate marks obtainable on the papers in each subject on both examination®
The scholarships offered at the Law School examinations are the follow}ng_'
Of the candidates passed with Honors at each of the intermediate exannln >
tions the first shall be entitled to a scholarship of $100, the second to a scho ?al‘
ship of $60, and the next five to a scholarship of $40 each, and each schg "
shall receive a diploma certifying to the fact. The medals offered at the I?th
examinations of the Law School are the following: Of the persons called w! :
Honors the first three shall be entitled to medals on the following Condmont(;
The First: 1f he has passed both intermediate examinations with Honorss .
a gold medal, otherwise to a silver medal. 7#e Second: If he has passed bo a
intermediate examinations with Honors, to a silver medal, otherwist 'tons
bronze medal.  7The Third: 1f he has passed both intermediate exammatlo,f
with Honors, to a bronze medal. The diploma of each medallist shall certify
to his being such medallist. The latest edition of the Curriculum con:amsh?;r
the Rules of the Law Society which are of importance to students, toget
with the necessary forms, as well as the Statutes respecting Barristers 'fmn
Solicitors, the Matriculation Curriculum, and all other necessaryint’onr}at,“"t ‘
Students can obtain copies on application to the Secretary of the Law Society
or the Principal of the Law School.
. CURRICULUM. actS.
FIRST YEAR.—Contracts—Smith on Contracts. Anson on Contrd o
Real Property.—Williams on Real Property, Leith’s ed., Deane’s Conve)’:Ls
cing. Common Law.—Broom’s Common Law. Kerr's Stud. Blackstone, Bx*
1 & 3. Eguity.—Snells Equity. Marsh's History of Court of Chancery
Statute Law.—Such Acts and parts of Acts relating to each of the abe
subjects as shall be prescribed by the Principal. 4
SECOND YEAR.—Criminal Law.—Kerr's Stud. Blackstone, Bk 2'
Harrig's Criminal Law. Rea/ Property.—Kerr’s Stud. Blackstone, Bk. ai
Leith & Smith’s Blackstone. Personal Property.—Williams on Person i
Property. Contracts.—l.eake on Contiacts. 7osts. - Bigelow on Torts, l““ge
lish ed. Eguity.—H. A. Smith’s Equity. KEwvidence.— Powell on Ewdel}cu_'
Canadian Constitutional History and [.aw — Bourinot’s Manual of (;n’nstlt
tional History of Canada. O’Sullivan’s Government in Canada. Practice 4%
Procedure— Statutes, Rules and Orders relating to the jurisdiction, lcadmg'
practice, and procedure of the Courts, Statute Law.—Such Acts an .P““s
Acts relating to the above subjects as shall be prescribed by the Principal.

THIRD YEAR.—Contracts.-—Leake on Contracts. Real Pro})"‘f}’-"‘cl.erke

& Humphrey on Sales of Land. Hawkins on Wills. Armour on TIt¥
Criminal Law.-~Harris’s Criminal Law. Crimin:l Statutes of Canada. 131]"’);:
—Underhill on Trusts. Kelleher on Specific Performance. De Colyar on (;}13/
antees. 7orts.—Pollock on Torts. Smith on Negligence, 2nd ed. E'm'dem!.'le
Best on Evidence. Commercial Law. —Benjamin on Sales. Smith’s Me:rcantl,s
Law. Maclaren on Bills and Notes. Private International Law.—Westiake®
Private International Law. Construction and Operation of Sralates.v—’H‘"of
castle’s Statutory Law.  Canadian Constitutional law —Clement’s La¥w

é aw. d
the Canadian Constitution.  Practice and Procedure—Statutes, Rules a7

X AT s.
Orders relating to the jurisdiction, pleading, practice, and procedure of court

Statute Law,—Such Acts and parts of Acts relating to each of the above su

jects as shafbe prescribed by the Principal re
NoTE.—In the examinations of the second and third years, student® ‘t!h .

subject to be examined upon ke matter of the lectures delivered on each ©

4 r
subjects of those years respectively, as well as upon the text-books and oth¢
work prescribed.



