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PREFACE.

THE object of this publication may be stated in very few
words. It is to furnish, in convenient form, all Statutes
and parts of Statutes unrepealed and in force, akin to
the Common Law Procedure Acts, 1856. Beyond this,
the work has no claim upon the legal profession. It was
undertaken at the pressing solicitation of many members of
the profession.

The volume is one of ¢ Practical Statutes:” by which is
meant, such Statutes as especially relate to the practice
of the Courts. Within these limits, the Editor has striven
to confine his materials. He has done so, because a contrary
course would have opened up a field so great as to swell
this volume to a compass which would have rendered it incon-
venient for the purposes intended.

In the prospectus issued, the profession were promised
“3a simple but complete compilation.” This promise, con-
sistently with the design of the work, has been, it is hoped
fulfilled. The aim of the publishers was to produce a cheap,
practical and useful book. Whether they have done so or not,
it is for others to judge. In submitting the publication to the
candour and discernment of the profession, the publishers
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ask only that the design of the undertaking be not forgottem.
Though the intention was to furnish a compilation of
Practical Statutes such as already defined, there may be
found in it a few Statutes not strictly coming within the
meaning of the definition. Wherever there were Statutes
of real intrinsic importance, but of small dimensions, though
perhaps not velating cxclusively to the practice of the
Courts, the Editor has ventured to insert them. Dut upon
the whole, the design of the compilation has been steadily
kept in view, and the limits intended, as far as reasonable,
observed. The extension of the limits in this respect is a
loss to the publishers, but a gain to the profession.

The Insol¥ent Debtors’ Act of 1845; the Extension Act
of 1856; and the Repealing Act, of 1857, will be found in
this publication. It has been deemed expedient to give these
several Acts, because of the uncertain state in which the
rights of persons affected by them must for some time re-

main.

It will be noticed, that the Statutes arc hrought together
in chronological order; but with the aid of an Analytical
Index, it is believed, the volume will be found as useful as if
the subjects were classified in the body of the work.

The Editor desires in this place to acknowledge the assist-
ance which he has received from a very useful little volume,
intitled, ¢« Table of the Provincial Statutes in force, or which
have been in force, in Upper Canada;” prepared by order of
the Legislative Assembly, by G. W. W. Wicksteed, Esq.,
Q. C., Law Clerk of the House, whose ability and accuracy
are well known, both in Upper and in Lower Canada.
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MEMORANDUM
To be borne in mind when using this volume.

1.—The Statutes from 82 Geo. III. to 3 Vie., inclusive, were
passed by the Legislature of the late Province of Upper
Canada, and apply exclusively to Upper Canada.

2.—Statutes since 8 Victoriz, were passed by the Legislature of
Canada, and unless in terms restricted to Upper Canada,
extend to the whole Province of Canada.

3.—“King’s Bench,” wherever used, must be understood to mean
“Queen’s Bench,” (2 Vie. ¢. 1) and powers conferred upon
the Queen’s Bench extend to the Common Pleas (12 Vie. ¢. 63).

4.~ District Courts,”—* Officers,” and other similar expressions,
used in Statutes anterior to 12 Vic. e. 78, which abolished
Districts and substituted Counties, must be taken to mean
“ County Courts,”—¢ Officers,” &c.






STATUTES

oF

PRACTICAL UTILITY IN THE CIVIL ADMINISTRATION
OF JUSTICE

IN UPPER CANADAX

32 GEO. III.—CHAP. I.

An Act to repeal certain parts of an Act passed in the
Jourteenth year of Ilis Majesty’s Reign, intituled ¢ An Act
Jor making more effectual provision for the Government of
the Province of Quebec, in North America,”’ and to intro-
duce the English Law as the Rule of Decision in all matters
of Controversy, relative to Property and Civil Rights.

[Passed 15th October, 1792.]
WHEREAS, by an Act passed in the fourteenth year of Hisp .
present Majesty, intituled, “ An Act for making more effectual
provision for the ¢ Government of the Province of Quebec, in Resital of
North America,” it was, among other things, provided, ¢ that IIL. cap.82.
in all matters of controversy relative to Property and Civil
Rights, resort should be had to the Laws of Canada, as the rule
for the decision of the same,” such provision being manifestly
and avowedly intended for the accommodation of His Majesty’s
Canadian subjects: And whereas, since the passing of the Act

. * It may be mentioned here, that the old division of Upper Canada
into Districts, for judicial and other purposes, has been abolished (12
Vic. cap. 78, 5. 2), and that in reference thereto the following has
been enacted : ¢ That the Courts, Court-houses, and Gsols, hereto-
fore called District Courts, Court-houses, and Gaols, shall from hence-
forth be called County Courts, Court-houses, and Gaols; * *

* % % % % & gnd all and singular the office

B
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aforesaid, that part of the late Province of Quebec now com-
prehended within the Province of Upper Canada, having
become inhabited principally by British subjects, born and
educated in countries where the English Laws were established,
and who are unaccustomed to the Laws of Canada, it is inex-
pedient that the provision aforesaid, contained in the said Act
of the fourteenth year of His present Majesty, should be eon-

The same  tinued in this Province—Be 4t enacted, &c., That from and

lod i . . . . . .
sofarasit after the passing of this Act, the said provision contained in®

constitutes

the laws of the said Act of the fourteenth year of His present Majesty, be,

Canads & and the same is hereby repealed ; and the authority of the said

tos ot som Liaws of Canada, and every part thereof, as forming a rule of
Tative 5 peo. decision in all matters of controversy relative to property and

B rionts, civil rights, shall be annulled, made void 2nd abolished,

throughout this Province, and that the said Laws, nor any
part thereof as such, shall be of any force or authority within
the said Province, nor binding on any of the inhabitants

thereof.
II. [Previously existing rights saved.]

'g‘;;lmf o IIL And be dt, dc., That from and after the passing of this

Yo bence-  Act, in all matters of controversy relative to property and civil

rule of dect- rights, resort shall be had to the Laws of England, as the rule
o for the decision of the same.

IV. [Ordinances of Quebec unrepealed.]

cvidencs ta V. And be ity d&c., That all matters relative to testimony
by those e and legal proof, in the investigation of fact, and the forms

Jglna ™ thereof, in the several Courts of Law and Equity within this

and offices now appertaining to the said Districts shall henceforth
belong and appertain to the said counties respectively; and whenever
the said offices and officers have the title or denomination of offices or
officers of or for the District, they shall henceforth have the title or
denomination of offices or officers of or for the County; and-all laws
at present in force, or during the present session of Parliament made
or to be made applicable to the said division of territory by the name
of Districts, or the Courts, officers, or other institutions thereof, shall
be applied to and have the same operation and effect upon the said
Counties and their respective Courts, offices and other institutions, as
‘Counties.” (7. s. 3.)
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Province, be regulated by the rules of evidence established in
England.

VI. [Subsisting ecclesiastical dues, forms of procedure,
jurisdietion of Courts, &c., preserved.]

32 GEO. IIL.—CHAP. 2.
An Act to establish Trials by Jury.

[Passed 15th October 1792.]
WHEREAS the Trial by Jury has been long established and
approved in our Mother Country, and is one of the chiefAllisuesof
benefits to be attained by a free Constitution : Be ¢, dc., That g;t:;‘:im
from and after the first day of December, in this present year Jerdiet of 12
of our Lord one thousand seven hundred and ninety-two, all formably to
and every issue and issues of fact, which shall be joined in any ustom o
action, real, personal, or mixed, and brought in any of His
Majesty’s Courts of Justice within this Province af'oreszaid,(V‘(f{-e.z.3 55y
be tried and determined by the unanimous verdict of twelve
Jurors, duly sworn for the trial of such issue or issues, which
Jurors shall be summoned and taken conformably to the law
and custom of England.

II. [Repealed by 13 & 14 Vie. cap. 55.]

34 GEO. IIL.—CHAP. II.

An Act to establish a Superior Court of Civil and Criminal
Jurisdiction, and to requlate the Court of Appeal.

[Passed 9th July, 1794.]
For the general and regular administration of justice through- Presmble.
out this Province, be it enacted, &c., That there be constituted
and established, and there is hereby constituted and established,
a Court of Law, to be called and known by the name and style
of His Majesty’s Court of King’s Bench for the Province of P
Upper Canada, which shall be a Court of record of original 63, establish--
N \,+ _ing common
jurisdiction, and shall possess all such powers and authorities Pless.)

as by the Law of England are incident to a superior Court. of
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civil and eriminal jurisdiction ; and may and shall hold plea
in all and all manners of actions, causes, or suits, as well
criminal ag civil, real, personal, and mixed, arising, happening,
or being within the said Province; and may and shall proceed
in such actins, causes, or suits, by such process and course as
shall tend, with justice and dispatch, to determine the same;
and may and shall hear and determine all issues of law; and
shall also hear, and by and with an inquest of good and lawful
men, determine all issues of fact that may be joined in any
such action, cause, or suit, as aforesaid, and judgment thereon
give, and execution thereof award, in as full and ample a
manner a3 can or may be done in His Majesty’s Courts of
King’s Bench, Common Bench, or in matters which regard
Persons who R .
shall proside the King’s Tevenue, by th? Court .of Exclfequer in England;
Blace whero and that His Majesty’s Chief Justice of this Province, together
shall e with two Puisne Justices, shall preside in the said Court, whick
molden: - Oourt shall be holden in @ place certain, that is, in the city,
%rf?.q o 1§ town, or place where the Governor or Lieutenant Governor
2 Wi 7. ghall usually reside; and until such place be fixed, the said
Voo 55 % Court shall be holden at the last place of meeting of the Legis-

8352 V1= % Jative Assembly.
II.
to

XXXII.

XXXIII.
to Repealed by 12 Vie., Chap. 63.]
KXXVI. [Repealed by A

XXXVIL
XXXVIIL

} [Repealed by 2 Geo. IV., Sess. 2, Chap. 1.]

} [Repealed by 2 Geo. IV., Sess. 2, Chap. 1.]

41 GEO. IIL.—CHAP. XI.
An Act to prevent the Acts of the Legislature from taking
effect from a time prior to the passing thereof.

[Passed 9th Jaly, 180L.]
WaEREAs every Act of the Legislature of this Province in
Preamble. which the commencement thereof is not directed to be from a

~
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specific time, doth commence from the first day of the Session
in which such Act is passed : And whereas the same is liable
to produce great and manifest injustice; for remedy thereof,
Be it, &c., That the Secretary of this Province shall endorse DateofRoyal

Asgent to be
on every Act of the Legislature of this Province, which shall gggg&g‘;{.
pass during the present and every future Session thereof, thoProvince,
Jimmediately after the title of such Act, the day, month, and day the Act

year, when the same shall have passed and received the royal commence.
assent ; and such endorsement shall be taken to be a part ofﬁggzrgfom
such Act, and to be the date of its commencement, where no part of such

other commencement shall be therein provided.

43 GEO. III.—CHAP. I.

An Act to allow time for the Sale of Lands and Tenements
by the Sheriff.

{The Royal Assent promulgated by Proclamation, bearing date 4th .
January, 1803.

WHEREAS it is expedient, in the present circumstances of this preampie.

Province, that some time should elapse after the issuing of se, Brissn

Process of Execution against Lands and Tenements, before the §i2%4 5

Sheriff proceeds to expose the same to sale, be it enacted, &c.,

That from and after the end of this present Session of Parlia-

ment, goods and . chattels, lands and tenements, shall not be

included in the same Writ of Execution, nor shall any such

process issue against the lands and. tenements until the return

of the Process against the goods and chattels.

II. And be it, &c., That the Writ against the lands and §eo C.L.P.
tenements shall not be made returnable in less than twelves 19 ~
months from the teste thereof, nor shall the Sheriff expose the
same to sale, within less than twelve months from the day on
which the Writ shall have been delivered to him.

49 GEO. IIL—CHAP. IV.

An Act for the more effectual preventing of Frivolous and
Vexatious Suits and to authorise the levying of Poundage



Preamble,

Circum:
stmces u..~
der which
defendant,
when beld to
special bail,
shall be en-

titled to costs

of suit.

(See C. L. P,

A., 1856,
8. §3.) ’
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upon Executions in certain Cases,and to requlate the Sales
by Sheriffs and other Oficers.

[Passed 9th March, 1809.]

BE 11 ENACTED, &c., That in all actions to be brought in the
Province of Upper Canada, from and after the passing of this
Act, wherein the defendant or defendants shall be arrested and
held to bail, and wherein the plaintiff or plaintiffs shall not
recover the amount of the sum for which the defendant or
defendants in such action shall have been so arrested and held -
to special bail, such defendant or defendants shall be entitled
to costs of suit, to be taxed according to the custom of the
Court, in which such action shall have been brought ; provided
it shall be made appear, to the satisfaction of the Court in
which such action is brought, upon motion to be made in Court
for that purpose, and upon hearing the parties by affidavit, that
the plaintiff or plaintiffs in such action, had not any reasonable
or probable cause for causing the defendant or defendants to
be arrested and held to special bail, in such amount as aforesaid ;
and provided, that such Court shall thereupon, by rule or order
of the same Court, direct that such costs shall be allowed to the
defendant or defendants, and_ the plaintiff or plaintiffs shall,
upon such rule or order being made as aforesaid, be disabled
from taking out any execution for the sum recovered in any
such action, unless the same shall exceed, and then in such
sum only, as the same ghall exceed the amount of the taxed
costs of the defendant or defendants in such action, and in case
the sum recovered in any such actions shall be less than the
amount of the costs of the defendant or defendants to be taxed
as aforesaid, that then the defendant or defendants shall be
entitled, after deducting the sum of money recovered by the
plaintiff or plaintiffy in such action, from the amount of his,
her, or their costs, to be taxed as aforesaid, to take out execu-
tion for such costs in like manner as a defendant or defendants
may now by law have execution for costs in other cases.

IL And be dt, dc., That in all actions which shall be
brought in the Province of Upper Canada after the passing of

this Act, upon any judgment recovered, or which shall be
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recovered, in any Court of the said Province, the plaintiff or Inactions on
plaintiffs in such action, on the judgment, shall not recover orJjofnise

be entitled to any costs of suit, unless the Court in which such Syt io.
action on the judgment shall be brought, or some Judge of By rieof

Sourt.
the same Court shall otherwise order.
I11.

Iv.

V. And be <t, dc., That no Sheriff or other officer, in any
District of this Province, shall proceed to the sale of any py;gay
effects, taken by virtue of any Writ of Execution, until public 2&‘;?3;’:19
notice in writing thereof is given, at least eight days previous by sherif.
thereto, at the most public place in he Town or Township Seo Gl
where such effects may have been taken in execution, and of’s.188)

the time and place where such effects are to be exposed to sale.

} [Repealed by 2 Geo. IV., Sess. 2, Chap. 1.

57 GEO. III.—CHAP. 9.

An Act to enable the Commissioners of Gaol Delivery, and
Oyer and Terminer, to proceed, although the Court of King’s
Bench be sitting in the Home District, for which they are

commissioned.
[Passed 17th April, 1817.] )
WEEREAS by construction of law, without special provision to af:f: :!fy
the contrary, the meeting of the Court of King’s Bench, in any Sessionot

Oyer and

District, supersedes all Commissions of Oyer and Terminer Terminer

and Gaol Delivery : And whereas it may so happen that the delivery for

business of the Spring Assize, in the Home District, may not District shan

be concluded before the first day of Easter Term ; Be it there- begun to be
holdenbefore

Jore enacted, &e., That when any Session of Oyer and Terminer the first day

and Gaol Dehvery for the Home District, shall have been Phe said Ses.

sion shall

begun to be holden before the first day of any term, that the pecontinued

; . . . bold
said Session shall be continued o be holden and the business & anoen

thereof finally concluded, notwithstanding the sitting of His gued,
Majesty’s Court of King’s Bench within the said District; and 2oomit

standing

that all trials and proceedings, as well as judgments, had at fhe Sitting of

such Session, so continued to be holden, shall be good and Eirge
effectual to all intents and purposes as if the said Session of the (P08 ol P-

Court of King’s Bench had not been. Py 152)

.
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, 2 GEO. IV.—SESS. 2.—CHAP. 1.

An Act to repeal part of and amend the Laws in force
respecting the practice of His Majesty’s Court of King's
Bench in this Province. ‘

[Passed 17th January, 1822.1

I. [Repeals Sec. 9 of 34 Geo. ITI., Chap. 1; the whole of
34 Geo. ITL., Chap. 3, excepting Sections 1, 33, 34, 85, and
36; Sec. 2 of 35 Greo. III., Chap. 4; the whole of 87 Geo. ITI.,
Chap. 4; 38 Geo. IIL, Cap. 4; the whole of 41 Geo. IIL.,
Chap. 9; Sections 3 and 4 of 49 Geo. III., Chap. 4; and
the whole of 51 Geo. III., Chap. 8.]

IL. [Repealed by 6 Geo. IV., Chap. 1.]

coutmay - Provided always, and be it, dbc., That when the Court
gg’g&f;gm shall have good reason to believe there will not be sufficient
dayto ~ business to require their daily attendance throughout the

Term, they may be at liberty to adjourn the Court on any

return day to the next immediate return day.
IV

} [Repealed by 19 Vie., Chap. 43.]
I‘(

Judgsmay ~ X. And be it, &c., That in all cases in which the cause of
e n " action shall be other than a debt certain, of which affidavits
cases. may be made as herein before mentioned, it shall and may be
oo T lawful to hold the defendant or defendants to bail, a Judge’s
528 order having been first obtained for that purpose, in such cases

and in such manner as is provided by the law and practice

of the Court of King’s Bench in England.

Contlitionsof XL And be it, dc., That each and every recognizance of
recogui- bail to be taken in cases of personal arrest, as herein before
hail; mentioned, shall be, that if the defendant or deferdants shall
§eetJrm. be condemned in the action ap the suit of the plaintiff or
L. wE 1856, plaintiffs, he, she, or they will satisfy the costs and condemna-

tion money, or render himself, herself, or themselves, to- the

custody of the Sheriff of the District in which such action
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shall be brought, or that the cognizors shall do so for such
defendant or defendants.

XII. And be 1t, d&c., That whenever any bail in any action pait may
or suit now pending or hereafter to be brought in any District, their .
shall be desirous of surrendering their principal in discharge of o sif’e’f,},?

themselves, it shall and may be lawful for the Sheriff of such :;,:?t?v?'
District, and he is hereby required to receive such principal meerch.

into his custody at the gaol of his District, and to give such Faq'mp .

- . - to b
bail a certificate under his hand and seal of office, of such jrasoerts

surrender, which certificate shall be a sufficient authority for fe2fes o
any Judge of the Court in which such action shall be pending; 324 f‘;ﬂge to

and he is hereby required, on production thereof, to order aw gﬁ‘fgg&‘g
exoneretur to be entered on the bail-piece, in the same manner tion thereof;
as if such principal had heen surrendered in person before (Seod ;‘;m
him at his chambers; for which certificate the said Sheriff

shall receive the sum of five shulings, and no more.

XII. And beit, dc., That if any defendant or defendants ..
shall be taken or deta.med in custody in any District of this Y b i
Province, on mesne process issuiag out of any Court of Record vacation;
in this Province, at the suit of any plaintiff or plaintiffs, and
shall be detained or imprisoned thereon after the return of
such process, it shall and may be lawful for such defendant or
defendants, except in term time within the Home District
of this Provirce, or District where the Court shall be holden,
and upon due notice thereof given to the attorney of the
plaintiff or plaintiffs in such process, to put in and justify bail
before any of the Justices of the Court out of which such
process shall have issued, or before any Commissioner duly Iv. c45,]:m2‘
appointed for taking bail in such Court; which Justice, or ins. 4%’)" o8,
case bail shall have been put in and justiﬁed before a Com-
missioner, any justice of the said Court, upon receipt of the
said bail-piece and recognizance from such Commissioner,
may, if he shall think fit, order a rule to issue for the allowance
of such bail, and may further order such defendant or defen- Rule for.
dants to be discharged out of custody by writ of supersedeas, otk vl
in the like manner as may be done by order of the Court in 2 Judge.

term time.
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XIV. [Repealed by 19 Vic., Chap. 43.]

No furthor XV. And be it dc., That in all cases in which the party
‘,‘eg‘,,-;'iﬁ in has been held to special bail, it shall not be necessary to make
Honproriens or file any further or other affidavit before suing out a capias

BitnEout 0F satisfaciendum upon the judgment obtained in the same
otharwisel action ; and that in cases where the party has not been held to
beilable;  gpecial bail, a writ of capias ad satisfaciendum may issue
volym, after judgment, upon an affidavit of the same form as is
Sise, b #s hereby required to be made for the purpose of suing out a
capias in mesne process, or upon affidavit by the plaintiff, his
servant, or agent, that he hath reason to believe that the
defendant hath parted with his property, or made some secret
and fraudulent conveyance thereof, in order to prevent its

being taken in execution.

tssues joined X V1. And be ¢, drc., That upon all issues joined in the

}i‘mtt};fcﬁ',’,’:; Court in any suit or action that shall arise or be triable in the

bomea 7 Home District, or in the District where the Court shall be

Judge;  holden under any commission of Assize and Nisi Prius issued
seo7 win, 2fter the Terms of Hilary and Trinity respectively, and
edeSitested on the last day of each of those Terms, the Chief
1856, 5. 152)J ustice, or any other Judge of the said Court, shall, as Judge

of Assize and Nisi Prms for the said District, try all manner

of issues joined in the said Court which ought to be tried by a
Chief Justice Jury of the said District ; ard that the Chlef Justice, or any

ther

Julgato  other Judge of the said Court shall, as Judge of Assize and
issue his

precept to  Nisi Prius, issue his precept to the Sheriff of the said Distriet;
the sheriff to

summon for the summoning of Jurors for the trying of all such issues
s\?%risssxtxgsa,ry as may be joined in the said Court, and arise and be triable
30 days aftelxl' in the said District, so that the same may be in no instance
Toiaily ™ holden sooner than thirty days from the end of the Hilary and

Torms. Trinity Terms respectively.

- XVIL. And beit, &c., That when the plaintiff or plaintiffs,
Commissions R . .
maybe . defendant or defendants, in any action now peudmg, or here-

thoexamina- gfter to be brought, shall be desirous of procuring the testi-

neses.  mony in such suit or suits of any uged or infirm person resi-
dent within the jurisdiction of His Majesty’s Court of King's
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Bench in this Province, or any person who is about to with-
" draw himself or herself beyond such jurisdiction, or who is
" residing without the limits of this Province, it shall and may
be lawful to and for His Majesty’s said Court, or for any Judge
thereof in vacation, upon hearing the parties upon the motion
of such plaintiff or plaintiffs, defendant or defendants, to issue
one or more Commission or Commissions under the seal of the
said Court, to one or more Commissioner or Commissioners, to
take the examination of such person or persons respectively,
due notice being given to the adverse party, to the end that
he, she, or they may cause such witnesses to be cross-examined.
XVIII. And be it, dc., That in cases of witnesses residing And when

. o e . . . executed in
without the limits of this Province, such Commission or Com- a foreign

o . . . . . . country
missions, with the examination of the witness or witnesses o be ;etu{:-
. . ed under e
taken pursuant thereto, returned to the said Court with an handsand

affidavit of the due taking thereof thereto annexed, sworn Commis

before and certified by the Mayor or Chief Magistrate of the ™™™
city or place where the same shall or may be taken, close under

the hand and seal, or hands and seals of one or more of such
Commissioners, shall be taken, prima facte, to have been duly
executed and returned, and shall be received as evidence in

the said cause: Provided always, That such examination or Examina-

. . . . . . . tion not to be
examinations shall not be read or given in evidence in the read, if depo.

said cause, in case the deponent or deponents respectively mrri the®
shall be living within the jurisdiction of the said Court, and isdiction,
of sound mind, memory, and understanding, at the time such ﬁﬁ:dh:,fi}f,’%
examination cr examinations shall be offered to be given in oSy
evidence ; and provided it is made appear to the Court before

which such examination or examinations is or are put in, that

the same has or have not been duly taken.

XIX. And be 1t, dc., That it shall and may be lawful in Poundage
any execution against the person, lands, or goods of any debtor 2 g¥pen-
or debtors, for the Sheriff to levy the poundage fees and the 82324
expense of the said execution, over and above the sum reco- !¢Vled:
vered by the judgment, together with the legal interest upon e oy
the amount so recovered from the time of entering the said a

judgment.
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Sales of XX. And whereas it is expedient to provide for the more
o ve, public and certain notification of sales of lands under execu-
the upber  tion, in order that all persons having claims thereto may be

Gazette;  apprised thereof ; Be it, dc., That before the sale of any real
gﬁe 4;]"")” estate be had upon any executlon to be sued out after the

figt, b1t passing of this Act, the Sheriff shall cause an advertisement to

be inserted in the Upper Canada Gazette at least six times
before such sale, specifying the particular property to be sold,
the names of the plaintiff or plaintiffs, and defendant or defen-
dants, and the time and place at which it is intended to

And fn any proceed to the sale thereof ; and the same shall also be adver-

Newspaper

whore land tised in any one public newspaper of the District in which
the lands lie, or by notice put up in the office of the Clerk
of the Peace, or on the door of the Court-house or place in
which the Court of General Quarter Sessions for such District
are usually holden, for three months before such sale: Pro-
vided aliways, nevertheless, that nothing herein contained shall

be taken to prevent such adjournment of Such sale to a future
day.

sherisnt ~ XX1. And be 4t, dc., That from and after the first day

morebants  OF July next ensuing, 1t shall not be lawful for any Sheriff

Peepe or his deputy, in any District of this Province, directly or
indirectly, to trade, traffic, sell, or vend goods, wares, or mer-
chandize, either by wholesale or retail, or keep a shop, or
expose for sale any such goods, wares, or merchandize, or to
maintain any action at law for the recovery of any debt, the
amount, consideration, or account being for such goods, wares,
cr merchandizes, excepting always such as by the duties of
his office he is legally commanded to do.

Qlast
:i%:%g?iﬂas XXIL. And be it, dc., That the first and last days of all

mited by this periods of time hm1ted by this Act, or hereafter to be limited

g;x‘ler:of by any rules or orders of Court for the regulation of practice,
inclusive. be inclusive.

(SeeT Win. XXIII. And be it, &c., That the form of proceedmg in
1V.c.3,5.1) the said Court, shall be by a course of pleading to issue in a
most compendious manner, and that in all actions founded on
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& common undertaking, the following form of a declaration
may be adopted : ’

«A. B. complains of C. D. late of——, for that whereas Form of de-
¢ the said C. D. on the———-day of——, at——, was indebte g oo
¢to the said A. B. in the sum of—— [the consideration (:?elgsg: ?
¢ gdvanced], and being so indebted, he, the said C. D. then™ 108)
¢ and there undertook, and faithfully promised the said A. B.
“to pay him the said sum, when he, the said C. D. should be
“requested ; and though since requested, doth now refuse so
“to do, to the said A. B. his damage of £——, who therefore
“brings his suit.”

XXIV. And be it, &c., That each and every of the Sta-
tutes of jeofails, and each and every of the Statutes of limi-gme

tations, and each and every of the Statutes for the amendment hog oaong.

of the Law, excepting those of mere local expediency, which 2t&

from time to time have been provided and enacted respecting 39,5 forcein

the Law of England, be adopted, and declared to b= valid and g, ¢ 1, p,

in thi i 4. 1856,
effectual for the same purposes in this Province. A o)

XXV. And in order tv discourage vexatious suits, and to
prevent additional charges upon any defendant or defendants, Deeadant
who may be willing to pay the sum which he or they shall goneyinte
admit to be justly due: Be 4, dc., That in all cases where (Soo Wi,
the sum demanded by any plaintiff or plaintiffs is a sum certain, IV- -3, 51%)
or is capable of being ascertained by computation of numbers,
it shall and may be lawful for any defendant or defendants o
move that he or they may be at liberty to pay into Court such
sum as he or they shall propose to pay in full discharge of the
(Sce C.L.P.
said demand ; whereupon the Court may order a rule to be A e
drawn up to such effect, or in time of vacation such order may By
be made by a Judge of the Court, and in case the plaintiff
shall be willing to accept and shall accept the same, together
with all costs accruing to that time, to be taxed by the proper
officer, the same shall be in full satisfaction of such his
demand, and all further proceedings in the said action shall
cease ; and to the end that every plaintiff or his attorney may
know of such proceeding, the defendant or defendants shall

and arc hereby required to serve a copy of the rule, authorising
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such payment to he made, upon the plaintiff or his attorney, at
the time filing his plea of the general issue to such plaintiff’s
declaration.

Officer to XXVI. Provided always, That upon payment of money
;:?ic:;f’;ﬁ into Court, it shall and may be lawful for the officer receiving

PtoGems) the same, to demand and take a sum not exceeding twenty

shillings for every one hundred pounds so paid into Court, and
at and after the same rate and proportion for every sum of
money so paid ; and also to demand and take the sum of one
shilling for every receipt by him given on account of money
so paid in as aforesaid.

XXVII. [Repealed by 7 Wm. IV. Chap. 1.]

XXVIIL. Provided ahcays, and be it, dc., That nothing
Special Com-

missionsmay Derein contained shall prevent, or be construed to prevent, the
e elsied Grovernor, Lieutenant Governor, or person administering the
ders; government of this Province, from issuing a Special Commission

(807 - or Commissions for the trial of one or more offender or offen-

& e ders, upon extraordinary occasions, when he shall deem it

Tiot 0 151) requisite or expedient that such Commission should issue.

Toquiry s XXIX. And be i, &e., That no writ of inquiry shall issue
but damages t0 the Sheriff in cases where judgment shall have gome by
todeascer default, but in all such cases the damages shall be ascertained

it ab the same time and in like manner as if the parties had

i, 1.p, Pleaded to issue, and that an entry thereof be made on the roll

A., 1856, 5, ingly.
iy accordingly

Farors XXX. And be it, dc., That every common juror shall be
omel b, 2llowed the sum of one shilling and threepence in every cause
seo13 414 10 Which he shall be sworn as a juror, to be paid by the
fe.c.53) plaintiff or his attorney, and to be accounted for in costs by

*  the party charged with the payment thereof.

Sheriffs to XXXI. And be it, &c., that the Sheriffs of the several

tu
igﬁfﬂ:s Districts shall, and they are hereby required to make a return
tho Judges of all writs of Nisi Prius which shall be delivered to them, or

Circuits.  their sufficient deputy, before the said Chief J ustice, and every
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other Judge who shall be assigned to execute such Commis- (see 34 Geo.
stons of Assize and Nisi Prius, and shall give their attendancey et e
upou the said Chief Justice and each other Justice, as well for L 1°)
the returning of such tales de circumstantibus as shall be

prayed for the trial of such issues, as for the maintenance of

good order in the King’s Court, and for the doing and exe-

cuting of all other things to the office of Sheriff in such case
belonging and appertaining.

XXXII. And beit, &c., That it shall and may be lawful for lerk of the
the Clerk of the Crown and Pleas to have, and he is hereby h"cg gwb
required to have in each and every District of this Province, District.
except the Ottawa, an office, the duties of which shall be dis- gSee 127

 charged by Deputy, in which actions in the said Court may be seqﬁ » ’
instituted, and all necessary proceedings had before finallsss,s s
Judgment, and a writ of capias ad satisfaciendum after such
final judgment, may be issued in the same manner as the same

may be done in the principal office of the said Clerk.

XXXIIT. Provided always, and be it, dc., That the pre- Precipe and
cipe and affidavit (where one shall be reqmred), filed in the fieg oa the
said District office, on issuing any capias ad satisfaciendum, seisgmeroe
shall be transmitted to the prmcxpal office within one month mnm‘;fm

after the same shall have been filed, as aforesaid. polomoe

XXXIV. And be it, dec., That whenever either the plaintiff Deputy -
or defendant in any suit hereafter to be instituted in any Dis- Crowa o
trict, except the Home District, may think it necessary to pro- wﬁggl; if
duce to the Court the writ, declaration, plea, or any other e
proceedings which may have been filed in such cause, it shall
and may be lawful for the said plaintiff or defendant to demand
and receive from the Deputy Clerk of the Crown and Pleas in
the District, a copy of such writ, declaration, plea, or other
proceeding in the cause, certified by the said Clerk to be a true -«
copy of the original, which copy shall be received by the Court
in all cases in lieu of the original, and as a proof thereof.

of the

XXXYV. [Repealed by 19 Vie., Chap, 43.]
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Eight day? XXXVI. And beit, &c., That no indictment, information,
a"g’f;g:;’“ or cause whatsoever, shall be tried at Nisi Prius, before any

Inallcases, Judge or Justice of Assize or Nisi Prius in any District of this

days matics Proyince, unless notice of trial, in writing, has been given at
mand. least eight days before such intended trial ; and in case any
(8 C. 1, p, Darty or parties shall have given such notice of trial, as afore-
A, 1836,  said, and shall not afterwards duly countermand the same in
o writing, at least four days before such intended trial, every such
party shall, upon bringing such issue to trial, be obiiged to pay
unto the party or parties to whom such notice of trial shall have
been given, as aforesaid, the like costs and charges as if such

trial had not been countermanded.

Dilatory . XXXVIL And be it, dc., That whenever the defendant

pleas may by | . . . . .
argued be- in any action shall, in term time, plead any dilatory plea, in

fore a Judge

in vacation. case such plea shall be a matter in law and not in fact, it shall
and may be lawful to and for the plaintiff in the said action, to
set down such plea for argument on the next day on which the
said Court shall sit, or on any other day in the term, giving
two days’ notice thereof to the defendant or his Attorney ; and
in case such plea be filed in the time of vacation, or being filed
in term time, the said plaintiff shall neglect so set down the
same for argument as aforesaid, it shall and may be lawful to

(ses C. % p. and for the said plaintiff to apply to any Judge of the said

2.10L) Court to hear and determine the issue joined thereon, in like
manner as the same may now be done in open Court; and in
case the said Judge shall give judgment for the plaintiff, he,
the said Judge, shall, by an order under his hand, direct the
said plea to be taken off the file, with costs to be taxed by the
proper officer; and the said, defendant shall, within four days
from the date of such order, plead an issuable plea, and shall
rejoin gratis, and shall be bound to go to trial at such time as
he would have been bound to go to trial in case he had pleaded
such issuable plea in the first instance, and not such dilatory
plea.

Costs fn XXXVIIL. And be it, d&c., That the allowance of costs to
osts in civil |, - . o s s
suitstobe  €ither party, plaintiff or defendant, in all civil suits and penal
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actions, be regulated by the Statutes and usages which direct regulated by

the payment of costs by the laws of England. England.

XXXIX. And be it, dc., That the Chief Justice, and other (%2 Fie.
the Justices of the Court of King’s Bench, for the time being, ° 53» 548,
or any two of them, whereof the Chief Justice, for the time
being, to be one, shall and may be one or more Commission or
Commissions, under the seal of the said Court, from time to
time as need shall require, empower what and as many persons
as they shall think fit and necessary, in all the several Districts sioners to be
within this Provinee, to take and receive all and every such tglgmgaﬁda-
affidavit and affidavits as any person or persons shall be willing e
and desirous to make before any of the persons so empowered,
in or concerning any cause, matter, or thing, depending or here-
after to be depending, orin anywise concerning any of the pro-
ceedings to be had in the said respective Courts ; and that it
shall and may be lawful for any Judge of Assize, and in his
circuit to take and receive any affidavit or affidavits as any per-
sons shall be willing and desirous to make before him, in or
concerning any cause, matter, or thing depeading or hereafter
to be depending, or in any wise concerning any proceedings to
be had in the said Court of King’s Bench ; which said affida-
vits, taken as aforesaid, shall be filed in the office of the said
Court, and there be read and made use of in the said Courts toall
intents and purposes as other affidavits taken in the said Courts
ought to be; and that all and every affidavit and affidavits,
taken as aforesaid, shall be of the same force as affidavits taken
in the said Court shall and may be ; and all and every person
or persons forswearing him, her, or themselves, in such affida- Penalties of
vits, shall incur and be liable unto the same pains and penalties Koy eor.
as if such affidavit or affidavits had been made and taken in &
open Court: Provided always, that for the taking of everyiq s: oatn.
such affidavit, the person or persons so empowered, and taking
the same, shall, for so doing, receive only the sum or fee of
twelve pence, and no more.

XL. And be it, &c., That the Chief Justice, for the time
being, and other the Justices of the said Court of King's % 12 V"-‘

Bench, or any two of them, whereof the said Chief Justice
c
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Commis-  Shall be one, shall or may be one or more Commission or Com-

Hhomors me, Missions, under the seal of the said Court, from time to time as

forfaking  need shall require, empower such and as many persons as they
shall think fit and necessary in all and every recognizance or
recognizances of bail or bails, as any person or persons shall be
willing or desirous to acknowledge or make before any of the
persons so empowered, in any action or suit depending, or

g.Sef)‘i Wn. hereafier to be depending in the said Court, in such manner
and form, and by such recognizance or bail, as the Justices of
the said Court may hercafter take, or may think fit, which said
recognizance or recognizances of bail, or bail-piece, so taken as
aforesaid, shall be filed in the office of the Clerk of the Crown
in the District where the same shall be taken, together with an
affidavit of the due taking the recognizance of such bail or bail-
Ppiece, by some credible person present at the taking thereof;
which recognizance of bail or bail-piece, so taken and filed,
shall be of the like effect as if the same were taken in open
Court; for the taking of which recognizance or recognizances
of bail or bail-piece, the person or persons so empowered shall
receive only the sum or fee of two shillings, and no more:
Provided always, nevertheless, that nothing herein contained
shall extend to preclude any party from excepting to the bail
in the manner and within the time prescribed by law.

Justicsto ~ XLI. And be it, dc., That the Justices, respectively, shall

ropuniing . make such rules and orders for the jusiifying of such bails, and

%;’},‘ﬁf;fi{' making of the same absolute, as to thera shall seem meet, so 2s

P rewom the cognizor or cognizors of such bail or bails be not compelled
to appear in person in the said Court to justify him or them-
selves, but the same may and is hereby directed to be deter-
mined by affidavit or affidavits, duly taken before the said
Commissioners, who are hereby empowered and required to take

Geeotorm , the same, and also, to be examined by the Justices upon oath
touching the value of their respective estates.

Jusgesor  XLIL. And be it, &c., That any Judge of Assize in his Cir-
ssizemay  cuit shall and may take and receive all and every such recog-
nizance or recognizances of bail or bails, as any person shall be
willing and desirous to make and acknowledge before him,
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which being transmitted, in like manner as aforesaid, shall
without oath be received in manner as aforesaid.

XLII. And bet, dc., That the several Acts and Ordinances Jrdinances
of the Governor and Councll of the late Province of Quebec, repealed.
whereby the several Courts of Common Pleas in this Province
were constituted, and from time to time continued, be and each
and every of them are hereby repealed.

XLIV. And be it, &c., That after twelve months from the No'attorney
passing of this Act, no Attorney of this Court being a mer- gop keoper.
chant, or in any wise concerned by partnership, public or
private, in the purchasing and vending of merchandize in the
way of trade as a merchant, shall be per.:itted to practice in
the said Court during the time he may be such merchant or so
engaged, as aforesaid, nor until twelve months after he shall

have ceased to be such merchant, or so engaged as aforesaid.

XLV. And be it, dc., That from and after the first day of Judgesto
Easter term next, it shall and may be lawful to and for the said Foes to be
Court of King’s Bench and they are hereby required by order Cihears ot
or rule, or orders or rules, to be pronounced by the said Court the Gont.
during the said term of Easter, or during any subsequent term
or terms, from time to time, to ascertain, determine, declare,
and adjudge, 2ll and singular the fees which shall and may be
taken, or be allowed to be taken, by any Clerk of the Crown,
Counsel, Attorney, Sheriff, Officer, or other person, from or
in respect of any business after the first day of Easter term, to
be done or transacted in the Court of King’s Bench, as well in
civil causes as in criminal prosecutions, as in all matters and (See New
things, causes, and proceedings, which thereafter shall or may Rules, 1856)
be depending in the said Court, which regards the King’s
revenue, or under any Commission of Oyer and Terminer and
General Gaol Delivery, or under any Special Commission of

Oyer and Terminer, any former law to the contrary notwith-
standing.

XLVI. And be it, dc., That nothing in'this Act contained No Commis-
sions or
shall extend to annul any existing Commission or authority of proceedings
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to be hersby any Officer or Commissioner heretofore appointed to any office
which may require to be continued by the provisions of thig
Act, or to make void any proceedings now depending in the
said Court of King’s Bench, but that the said office shall be
conducted, and the said proceedings be continued and carried
on, according to the several conditions herein contained.

11 GEORGE IV.—CHAP. 5.

An Act to extend the Provisions of the Law of Set-off, and to
prevent unnecessary and vexatious Law-Suits.

[Passed 6th March, 1830.]
Preamble. W HEREAS the provision for setting mutual debts, one against
the other, is highly just and reasonable at all times, and ought
to be extended so as to allow a defendant to recover the
balance due to him: Be i, dc., That if in any action to be
(12Vic.c. @)herea,fter commenced in Hls ’\Iajesty s Court of King’s Bench,
or in any of His Majesty s District Courts in’this Provmce,
the defendant having given notice of set-off, or pleaded the
same according to law, shall on trial of said action prove a sum
due to him, or if he be sued as executor or administrator, to
Dafendants . the testator or intestate, from the plaintiff; or if the plaintiff
notes o or sue as executor or administrator from the testator or intestate,
pleaded a
o may _greater than such plaintiff bas proved due to him, or his

recover jud

ment f:r tho testator, or intestate from such defendant, or his testator or
amoun’

~p§:ve%:)y his intestate, it shall and may be lawful for the jury to render
; mims % a verdict for the defendant to the amount of the difference of
demand, and . . . .

bave ~  their respective claims proved as aforesaid, and for every such
ooty defendant to enter up judgment for such sum, besides his

costs and charges, and to have execution therefor.

II. [Similar powers to Courts of Request.]
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1 WILLIAM IV.—CHAP. 1.

An Act to prevent a foilure of Justice by reason of imma-
terial variances in certain Law Proceedings, and to require
all Courts to take judicial motice of Private Acts of
Parliament.

[Passed 16th March, 1831.]

‘WHEREAS great expense is often incurred, and delay or Preamble.
failure of justice takes place at trials, by reason of variances
between writings produced in evidence, and the recital or

setting forth thereof upon the record on which the trial is had, gsss, 5. 201)
in matters not material to the merits of the case, and such

record cannot now in any case be amended at the trial, and in

some cases caunot be amended at any time : And whereas great
additional expense is often incurred by reason of the necessity

of pleading specially private Acts of Parliament, which the
several Courts of Justice cannot judicially notice unless they

be so pleaded or given in evidence : Be ¢, dec., That it shall

and may be lawful for every Court of Record holding plea in

civil actions; any Judge sitting at Nisi Prius, and any Court

of Oyer and Terminer, and General Gaol Delivery in this
Province, if such Court or Judge shall see fit so to do, to cause

the record on which any trial may be pending before any such

Court or Judge in any civil action, or in any indictment or

information for any misdemeanor, when any variance shall yarpe™

appear between any matter in writing or in print produced in Hegraed in
evidence, and the recital or setting forth thereof upon the 2iqinFrose-
f'ecord where.on the trial is pending, to be forthwith amended Taoonrs, ot
in such particular by some officer of the Court, on payment of the discre-

such costs (if any) to the other party as such Court or Judge {u 3‘,’3,2’;?’"
shall think reasonable, and thereupon the trial shall proceed as h°1dinz plea
if no such variance had appeared ; and in case such trial shall

be had at Nisi Prius, the order for the amendment shall be

indorsed on the postea and returneéd together with the record,

and thereupon the papers, rolls, and other records of the

Court, from which such record issued, shall be amended
accordingly.
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Courts II. And best, &c., That all Acts of the Provincial Parliament
E‘g‘;’;ﬁﬂgd of this Province, whether the same shall be deemed public or
e cts Private Acts, shall equally be taken notice of judicially by all
of Barlia-  Clourts, Judges, Justices, and other persons whomsoever, with-
out being specially pleaded; and that a copy of any such Act,
printed by proper authority in this Province, shall be taken as
sufficient evidence thereof, any law to the contrary notwith-

standing.

——

2 WILLIAM IV.—CHAP. 6.
An Act to provide for making Stock held in Companies
having a joint transferable Stock, liable to the satisfaction

of Debts.
[Passed 28th January, 1832.]

prosmble, VWHEREAS it is just and expedient that the Stock held by
stk individuals, either in Banking institutions, or in other Com-
corporate panies lawfully created within this Province, and having a
rondered joint i.;ransf.'erable Stock, :should be subject to be taken and sold
execution in satisfaction of debts, in the same manner as other personal
property: Be i, &c., That the Stock held by any person in

any Bank, or in any Corporation or Company in this Province

12vie. having a joint transferable Stock, shall be liable to be taken
and sold in execution, in the same manner as other personal

property of the debtor.

stocktobe  II. And be i, drc., That it shall and may be lawful for the
in the books Cashier of any such Bank, or for the proper officer of any
:grt::raﬂon other such Corporation or Company, upon the production of &
sheri’s  certificate under the hand and seal of office of the Sheriff
ol acting upon any execution, declaring to whom any Stock taken
upon such execution shall have been sold by him, to transfer
such Stock from the name of the original Stockholder to the
name of the person or persons who may be named in such cer-
tificate as the purchaser or purchasers under such execution ;
and that such purchaser or purchasers shall from thenceforth
be entitled to receive all dividends and profits arising from such
stock, and shall in all other respects be considered in the place

and stead of the former Stockholder.
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3 WILLIAM IV.—CHAP. 7.

An Act to facilitate legal remedies against Corporations.

[Passed 13th February, 1833.]
WHEREAS it is expedient to facilitate legal proceedings against Preamble.
Corporations : Be it therefore enacted, &c., That all writs and (e 0. L. P.
process at law hereafter to be issued against any body or bodiess. 33
corporate, in the commencement of any action, and all papers
and proceedings, before final judgment in any such action, may suits ingti-
be served on the President, Presiding Offficer, Cashier, Secre- against cor-
tary or Treasurer thereof, in the same manner as upon any Row tobs
individual defendant in his natural capacity, or on such other *™**
person, or in such manner as the Court in which the action

shall be brought may direct.

IT. And be <t, &c., That when any writ or process against a
. . Upon due
body corporate, in the commencement of a suit, shall be service of
returned duly served, and the service thereof duly proved as plantimay

in other cases, the plaintiff may enter an appearance for the sppemance
defendant of course; and that the plaintiff in any suit against g sacaes
a body corporate, in which an appearance shall be entered, as {iren28 i

aforesaid, or to which the defendant shall appear, may after paons,

such appearance proceed in like manner as in cases of actions e, ¢ 1, p.
agains’ natural persons, or in such other manner as the Court 2,35
by general rule shall direct.

III. [Repealed by 7 William IV. Chap. 9, which makes Continme

this Act perpetual.] Act.

3 WILLIAM IV.—CHAP 8.

An Act to make certain regulations relating to the office of
Sheriff in this Province, and to require the several S, heriffs
of this Province to give security for the due fulfilment of
the duties of their office.

. [Passed 13th February, 1833.]

WHEREAS from the tenure of the office of Sheriff in this Pro- Preamble.

vince, and the nature of the security exacted for the due per-
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formance of its duties, sufficient indemnity is not afforded
against damages that may arise from the misprisons or defaults
of Sheriffs: Be it thercfore enacted, dc., That the Sheriff of
on or betore €2¢h and every District of this Province shall, on or before
frst August, the first day of August next after the passing of this Aet,
fo enter into ener into a bond to His Majesty, His Heirs and Successors,

bonds to

King, Vith in the penal sum of one thousand pounds, together with two
two sureties

:ﬁ’;";“;ﬁ"ed gureties, to be approved of by the Inspector General of Public
for all public Accounts, in the sum of five hundred pounds each, with a
meivedby condition that he shall well and faathfully account for and pay
over all such monies as he shall receive for His Majesty, His
Heirs and Successors; which bond and condition shall be in
the form given in the Schedule to this Act annexed, marked A,

or in words to the like effect.

II. And be it, dc., That the Sheriff of each and every
Sheriffs to
give security District of this Provinee, shall also, on or before the same first
for the due
Berformance day of August, provide either two or four sufficient persons
inprivate - Who, together with himself, shall enter into a covenant under
entaﬂ:ghtothelr seals, joint and several, according to the form given in
S henant the Schedule to this Act annexed, marked B, or in words to
emvewetiss. e same effect ; which covenant shall be avaﬂable to, and may
be sued upon by any person suffering damages by the default

or wilful misconduct of any such Sheriffs, respectively.

gurctteste 1L+ And be it, dec., That such sureties shall not be accepted

beapproved gufficient, unless a majority of the Justices of the Peace at

o Beastonss a Court of Greneral Quarter Sessions of the Peace for the Dis-
trict in which any such Sheriff is serving, shall ascertain and
determine that they are good and sufficient, and unless a
certificate shall be given in pursuance of such determination,
under the band and seal of the Chairman of such Quarter
Sessions, declaring that the Court are satisfied that the persons
named in the certificate are responsible persons to the full
amount to which they are required to become surety ; which
certificate shall be produced and filed at the time of the deli-
vering and filing of the said covenant as hereinafter provided.

Bondto  IV. And bedt, dc., That the bond to his Majesty, required
yith Inspec- |y thiy Act, shall be deposxted with the Inspector General of
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+ Public Accounts in this Province; and that the covenant re- covenants
i quired by this Act shall be made in duplicate, each part of z‘l’,t’;’;",’,‘,"
¢ which shall be marked duplicate, but shall be considered and gg‘;mo
received as original, one of which parts shall be filed in the g ged it

office of the Secretary of the Province, and the other part e Pro
thereof shall be filed in the office of the Clerk of the Peace of thecther
the District for which such Sheriff shall be appointed ; for Jlerk of the
' which filing the said Clerk of the Peace shall be entitled 10 1o to Clork
; demand and receive from the Sheriff the sum of two shillings of the Peace.

© and six pence, and no more.

T I TRTAET SRR O

x V. And be it, dc., That all and every person or persons Any person
. shall be authorized to search and examine any such covenant, covenant,
- and shall and may demand and have from any Clerk of the :‘;ﬂ;;?:‘l‘f;n
Peace of any District of this :Province a copy of ‘such covenant ggﬁgi’;fm‘”;
as may be filed as aforesaid in pursuance of this Act; and it e o

shall and may be Jawful for such Clerk of the Peace to demand ;e:;g%hﬁt .
and receive for every such search and examination one shilling for the copy.

and three pence, and for every such copy five shillings, and no
more.

VI. [Repealed by 4 & 5 Vic., Chap. 91, s. 12.]

VIL. And be it, d&c., That at any time, and at all times No Sheriffto

hereafter, when the office of Sheriff of any District of this be appointed

Province shall become vacant, it shall not be lawful for the:x;g ore
Governor, Lieutenant Governor, or person administering the been rogu-
Government of this Province, to appoint any person to the and's od
said office of Sheriff until such person shall have given a bond figs Aet®

with sureties, in the same manner and to the same tenor and
effect as are by this Act required from the several persons now
holding commissions and executing the said office of Sheriff.

VIII. And be it, dc., That no person shall hereafter be No person to

appointed to the office of Sheriff in any District who shall not ScEzted

be possessed of real estate in this Province of the actual value Boaict e

of seven hundred and fifty pounds, above incumbrances, and s wrar i

who shall not before he receives his commission file an affidavit ﬂﬁ%ﬁ'ﬁ;’{},

to that effect in the office of the Secretary of this Province ; {» 883
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which affidavit shall be sworn before the Chairman of the
Quarter Sessions of the District in open Sessions, who is hereby
authorised and required to take the same.

Tnesot  IX. Andbe it, dc., That if any person who shall have be-
the death,

absence or Come an obligor in any such bond, or surety in any such cove-
insolvency

of any nant, shall die, or shall become resident out of this Province,
Sutnio” or shall become insolvent, the person holding such office of
bogiven.  Qheriff, for whom the person so dying, leaving this Province, or
becoming insolvent, shall have become such obligor or surety,
shall, within four months after such death or departure, or
after such insolvency shall be certified in the manner herein
provided, give anew the like bond and security and in the same

New security : H ) g e
boms sioe’ manner as hereinbefore required. Provided afways, that no-

nottoavoid thing herein contained shall exiend, or be construed to extend,

lability.  to discharge all or any of the parties to such former bond or
covenant from their liability, on account of any matter or thing
which shall have been done or omitted before the renewal of
the security as herein directed.

Suratios X. And be it, &c., That if during the period for which any
apprehanive such covenant, as aforesaid, shall be given, the sureties execut-
O ] .

insolvency of ing the same, or any of them, shall apprehend that the Sheriff

their princi-

pal may for whom such surety was given is insolvent, or has not pro-
notify the

Government perty to the amount of seven hundred and fifty pounds, over
ereof,

whereupon and above all incumbrances and debts, and shall transmit to the
new ouredes Governor, Lieutenant Giovernor, or person administering the
required. (3 overnment of this Province, an affidavit made by him to that
effect, and sworn to before a Commissioner for taking affidavits
in the Court of King’s Bench, the Sheriff for whom the security
was given shall be thereupon officially notified by the Secretary
to his Excellency the Lieutenant Governor, or person adminis-
tering the Government of this Province, that he must forthwith
furnish new security in the manner pointed out by this Act,or
must on affidavit deny that he is insolvent, or that he is worth
less than the sum of seven hundred and fifty pounds, over and
above all incumbrances and debts, and that if such requisition

is not complied with within one month after the sitting of the
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; XI. And be i, &c., That when any new surety or sureties yey suretios
fihall be given, either at the expiration of any stated period, or Xi°g given,
by way of substitution for any other surety within the period, areefor.
‘the former surety shall only be discharged as to defaults or mis-
~Feasances suffered or committed after the perfecting of such new

§ecurity, and not as to any previous defaults or misfeasances.

g XII. And be it, dc., That after the ccvenant required to be ctions

ntered into by this Act shall have been sued upon, by any Sy
 person having or alleging a claim upon the parties to the same, § greherge.
',"Sy reason of the default or misfeasance of the Sheriff, it shall, Sopseauent
Potwithstanding, be in the power of any person, or of the same fo e,

Jerson, to bring an action upon the same covenant for any covensut

“gther default or mis‘easance, and such subsequent action shall csuses.

ot be barred by reason of any prior recovery, or of any judg-
gmnt for the defendant rendered in a former action, or if any
‘gther action being depeuding upor thé same covenant for any
istinct cause of action.

XIII And be it, &c., That if any person or persons who any surety
_%hall or may have become such surety, shall have paid, or e fan ™"
,g'hall be liable to pay any sum or sums equal to the sum for:mh?c"ﬂf"

_¥hich he or they shall have become security, the said bond or h,b,e hall
‘\igovenant shall as to such person or persons be taken and deemed 3;3,‘::;‘;6?

be discharged and satisfied, as to any claim or demand g,l:;;g'gg:“

ereon beyond the amount of suﬂh payment or liability ; and Bt Av
ch Sheriff shall, within four months after such person or per-
ns shall have become so discharged, give anew such securities

gs are required by the provisions of this Act

fz
ﬁ XIV. And be it, dc., That if the amount of any damages i‘?‘&,fm'i‘;‘ls

“_";o recovered, which such security has been obliged to pay, Eagdns;e:ny
ot equal to the amount for which he shall have become secur- ;2!3?’;’1;5'1“
7 as aforesaid, then the Court shall, after deducting such 3y tre ™"

ums therefrom, render judgment against such security, for 2heant r
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challhave 20y amount not exceeding the residue of the sum for which

becety.  such security shall have become responsible as aforesaid.

Ifcovenant X V. And be it, &c., That if it shall be made to appear by
bernn e affidavit, or other sufficient proof, to the General Quarter

charged, O Sessions of the Peace of any District, that any such covenant

g‘:;’m:‘t’ has been or may be discharged as aforesaid, or that the securi-

ﬁf,i?}‘;."‘ %Y ties therein mentioned or any or either of them, have become

Sherifls to » insolvent, it shall and may be lawful for the said Quarter Ses-
sureties.  sions to give notice thereof to the Sheriff of such District, and
such Sheriff shall, and he is hereby required, to give anew the
like covenant as hereinbefore required by the provisions of this

Act, within four months after such notice.

Executions X V1. And be it, &c., That upon the issuing of any writ of
e ana cxecution upon any judgment recovered on such covenant, the

thelraurotics plaintiff in such suit, or his attorney, shall, by an indorsement

frsto2  on such writ, direct the Coroner to levy the amount thereof
upon the goods and chattels of the Sheriff in the first place,
and in default of goods and chattels of such Sheriff to satisfy
the amount, then that the same, or the residue thereof, shall
be made of the goods and chattels of the other defendants in
such suit, and so in like manner with any writ which shall
issue against the lands and tenements in any judgment upon
such covenant as is required by this Act.

Sherifts XVIL. And be t, d:c., That upon application for or granting
Yoo sosten? of by any of the Courts of this Province any rule or rules upon

:,upo',',“lf,im, any Sheriff for the return of any writ or writs, or for the per-

Sness the, formance of any other duty or matter relating to the said office
Stherwise  of Sheriff, such Sheriff shall be liable to and pay to the party
making such application or obtaining such rule or rules all tax-
able costs thereon, unless the Court shall otherwise order:
Provided always, that if such application shall be made, or
any such rule granted previous to the day next after which
such return should have been made, or such duty cr matter
performed, the Sheriff against whom such application shall be
made or such rule granted, shall not be liable for any costs or
charges which may arise or occur upon the same: And pro-
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$ided also, that if upon such application for a rule or rules, it 1y vexations
“$hall appear to the said Judge or Judges of the said Courts, sREiations,
pespectively, that the same is frivolous or vexatious, the said iyrdedte
‘Wudge or Judges of the said Courts, respectively, may, upon
Alischarging such application, order that all taxable costs and
3"'viexpenses for opposing the same, be paid to the said Sheriff.

4 XVIIL. And be t, dc., That no Sheriff shall be entitled to Where She-
‘any fees on any writ placed in his hands fifteen days before entitied to

fees on writs
ihe return day mentioned therein, if he does not return the piced in

‘#ame to the attorney from whom he received it within four 2}2::2:3:

$lays after the return thereof, or enclose the same by post beore e
within that time to the attorney, unless delayed by an order in
lwrmng from the party, his attorney, or agent, placing the

~same in his hands.
XIX. [Repealed by 4 & 5 Vic. ¢. 91, 5. 12.]

% XX. And be it, dc., That the covenant to be entered into
awith the Sheriffs of the several Districts, respectively, shall
specify the following sums, as the extent to which the several
dparties thereto shall be considered as covenanting to afford
indemnity, that is to say : The Sheriff of the Home District,

Sums to be
one thousand pounds; two sureties five hundred “pounds each, specifed in

the different
gor four sureties two hundred and fifty pounds each. The covenants fos

;Shentf of the District of Niagara one thousand pounds; two D™
‘pureties five hundred pounds each, or four sureties two hundred
.and fifty pounds each. The Sherlﬁ' of the District of Gore, one
thousand pounds; two sureties five hundred pounds each, or
four sureties two hundred and fifty pounds each. The Shenﬁ‘
%of the District of London, one thousand pounds : two sureties
five hundred pounds each, or four suretics two hundred and
fifty pounds each. The Sheriff of the Western District, five
hundred pounds ; two sureties two hundred and fifty pounds
# each, or four'sureties one hundred and twenty-five pounds each.
« The Sheriff of the District of Newcastle, one thousand pounds;
‘two sureties, five hundred pounds each, or four sureties two
.bundred and fifty pounds each. The Sheriff of the Midland
District, one thousand pounds; two sureties five hundred
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pounds each, or four sureties two hundred and fifty pounds
each. The Sheriff of the District of Johnstown, one thousand
pounds ; two sureties five hundred pounds each, or four sureties
two hundred and fifty pounds each. The Sheriff of the
District of Bathurst, five hundred pounds; two sureties two
hundred and fifty pounds each, or four sureties one hundred
and twenty-five pounds each. The Sheriff of the District of
Ottawa, five hundred pounds; two sureties two hundred and
fifty pounds each, or four sureties one-hundred and twenty-five
pounds each. The Sheriff of the Eastern District, one thousand
pounds ; two sureties five hundred pounds each, or four sureties
two hundred and fifty pounds each. And that the Sheriff of
any new District hereafter to be formed shall give such
security, bimself in one thousand pounds, two sureties five
hundred pounds each, or four sureties two hundred and fifty
pounds each.

Natureofthe SX1- And be it, &c., That the persons entering into any

Liability of guch covenant as sureties, shall be held liable to indemnify
against any omission or default of the Sheriff in not paying over
monies received by him, and against damages sustained by the
parties to any legal proceeding, in consequence of his wilful or
negligent misconduet in his office ; and that the Sheriff shall
be joined in any action to be brought on the covenant against
all or any of the sureties.

Notwith- XXII. And be 1t, dec., That notwithstanding the Sheriff of

standig. any District may forfeit his office, and become liable to be

faro of offic» removed therefrom, by reason of his failing to comply with the
continuefn provisions of this Act, he shall nevertheless be continued in his
ecesers, Office to all intents and purposes, and the liability of himself

and of his securities shall remain until 2 new Sheriff shall be

appointed and sworn in his stead.

Upon the XXIII. And be 4t, dc., That when any Sheriff in this

doath of any Province shall die, the Under Sheriff or Deputy Sheriff by him
g;{ Deputy appointed shall nevertheless continue in his office, and shall

Hiiue o exe- execute the same, and all things belonging thereto, in the name
Sheodnnis of such deceased Sheriff, until another Sheriff be appointed for
’{h“.’,n:{,;‘o'i‘ffl, the same District and swora into office ; and the said Under
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: Signed and delivered}
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Sheriff or Deputy Sheriff shall be answerable for the execution ment ofa
of the said office in all things, and to all respects, intents and ™ “*""
purposes Whatsoever, during such interval, as the Sheriff so 2&”‘;5,’;,%‘;:

deceased would by law have been if he had been living ; and juponsttie”

the security given to the Sheriff so deceased by the said Under ©7,he exe
Sheriff, and his pledges, shall stand, remain, and be a security Sficein the
to the King, his Heirs and Successors, and to all persons what-

soever, for the Under Sheriff’s due performance of his office

during such interval.

SCHEDULE A.

Know all men by these presents, that we, A. B., Sheriff of g of
the District of ——, C. D. of ——, in the District of ——, jnd e
Esquire, and E. F., of ——, in the District of , are held
and firmly bound to our Sovereign Lord the King, His Heirs
and Successors, in the several sums following, that is to say :
The said A. B. in the sum of one thousand pounds; the said
C. D. in the sum of five hundred pounds: and the said E. F.
in the sum of five hundred pounds: to be paid to our Sove-
reign Lord the King, His Heirs and Successors; for which
payments to be well and truly made, we bind ourselves seve-
rally and respectively, and each of us his heirs, executors and
administrators, firmly by these presents, sealed with our seals,
and dated this day of ——, in the year of our Lord —.

The condition of this obligation is such, that if the above
bounden A. B., his executors or administrators, shall well and
faithfully account for and pay over to his Majesty’s Receiver-
General of this Province, or to such person as may be autho-
rised to receive the same, all such sum and sums of money as
he shall receive as such Sheriff, as aforesaid, for our said Lord
the King, His Heirs or Successors, from the date of this
obligation until the —— day of — —, in the year of our Lord
—— (four years) then this obligation to be void, otherwise to
remain in full force and virtue.

[L. 8.]
[L. 8.]
L. 8]

in presence of



32

Form of
covenant.

Preamble,

STATUTES 0F PrACTIOAL UTILITY.

SCHEDULE B.

Know all men by these presents, that we, A. B., Sheriff of
the District of——, C. D. of ——, in the District of ——, and
E. F. of —, in the District of ——(when four sureties are
given, the names of the other two to be inserted in like
manner,) do hereby jointly and severally, for ourselves, and for
each of our heirs, executors and administrators, covenant and
promise, that A. B., as Sheriff of the said District, shall well
and duly pay over to the person or persons entitled to the
same all such monies as he shall receive by virtue of his said
office of Sheriff, from the date of this covenant to the expira-
tion of four years thence next ensuing, and that neither he nor
his deputy shall, within that period, wilfully misconduct him-
self in his said office, to the damage of any person being a
party in any legal proceeding ; nevertheless, it is hereby de-
clared, that no greater sum shall be recovered under this
covenant, against the several parties thereto, than as follows:
that is to say :

Against the said A. B., in the whole —.

~Against the said C. D. .

Against the said E. F, ——.

(If other sureties, add them in lke manner.)

- In witness whereof, we have to these presents set our hands
and seals, this —— day of ——; in the year of our Lord ——.

[L. 8]
[L. 8]

[L. 8]
[L. 8]

Signed, sealed and delivered,
in the presence of

4 WILLIAM IV.—CHAP. V.

An Act to grant further relief to Bail in certain cases, and to
regulate the manner of putting in and perfecting Bail in

vacation.
[Passed 6th March, 1834.]

‘WHEREAS it is necessary to afford further relief to Bail in °

certain cases ; Be i¢, drc., That the special Bail in any action
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now pending, or which may be hereafter brought in any of the

Courts of this Province, may surrender their principal to the

Sheriff of any of the respective Districts in which he may be

resident or found, and upon the production of the copy of the gy e
Bail-piece, certified by the Clerk of the Court in which the thets paimci.
Bail shall have been entered, the Sheriff of any such District gg'gc;:fg b
shall receive the defendant into custody, and shall give ag, ...
certificate, under his seal of office of his beigg so surrendered eive certit-
into his custody, upon which certificate being produced, an surrender;
exoneretur shall be entered upon the Bail-piece in the same Dlaintiff not
manner as is now authorised by law in other cases, and upon conduct of
notice of such surrender to the plaintiff or to his attorney, and )
upon such such exoneretur being so entered, the Bail in such

case shall be discharged; Provided always, that nothing in

this Act contained shall be taken to compel the plaintiffs in

any such action or suit to change the venue or to conduct his

' suit in any manner different from that in which he would have

. been compelled had the render been made in the District in

hich the defendant had been arrested.

|
5
j
¥
@
4

IL. Adnd be dt, dc., That notwit-hstanding any thing eon- g, 15 v;.
tained in any law to the contrary, it shall and may be lawful ¢ 63,5.9)
- after the passing of this act, for Bail to justify in vacation

. h . Bail may
before a Judge of his Majesty’s Court of King’s Bench,ﬁ%ﬁ?«;ﬁm
: whether the defendant be or be not in actual custody, and such vacation;
iJudge may make his rule or order for the allowance of such Commence.

. . s . t of Act,
Bail : Provided ahways nevertheless, that this provision shall o as .

not take effect until after the end of the Term of sitting of the provistons
1 Court of King’s Bench which shall commence next after the Judges to
assing of this Act; and that it shall be competent for the oomarme®
ourt of King’s Bench in the said Term, and in any Term g‘;?}},‘s:ff“;}{,%.
fterwards, to make such orders or rules as to them shall seem

t, respecting the manner of justifying and perfecting Bail, ag ™" Xoles
daforesaid, and respecting the notices to be given previous e, ms,
ftthereto, the attendance of Bail before a Commissioner or % ¢
before a Judge, and the affidavits or examirations to be
“equired, or any other matter or thing which may to them

ppear expedient for carrying this proviso the most justly and.
~onveniently into effect.

; D
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IT1. And be 1t, dc., That in case any defendant or defen-
dants in any action now pending, or which may be hereafter
brought in any of the District Courts in this Provmce, shall
When dofen. P€ Surrendered by his Bail into the custody of the Sheriff of
dant surren- any District other than that in which such action shall have
et . been instituted, it shall and may be lawful for the plaintiff or
that wherein plaintiffs in any and every such action, after obtammg and
brought;  entering up judgment, to procure a transeript of the judgment
Transeript _ roll and proceedings, cemﬁed under the hand of the Judge of
Xoilmay o the Court wherein the same shall be obtained ; and upon filing
oot such transeript, so certified as aforesaid, in the office of the
:‘rﬁ,m Clerk of the District Court of the District wherein such defen-
Anddefon- dant or defendants shall be so surrendered into custody, to
dant charged charge the said defendant or defendants in execution, and take
therein; a1l other necessary proceedings in like manner as if the suit
{;,ggggggd had been originally instituted in such District Court: Provided
oty @lways, that nothing in this Act contained shall be held to
thisprovi:  interfere or do away with the provision of any existing law for

the removal of causes from inferior to superior Louxts by writ

of Certiorari, or otherwise.

—

4 WILLIAM IV.—CHAP. 7.
An Act to facilitate the remedy by Replevin.

[Passed 6th of March, 1834.]
Presmble, VWHEREAS it is expedient to facilitate the remedy of replevin:
(Seo14 515 B¢ it, dc., That any person complaining of a wrongful distress
Vie.c.64) in a case in which by the law of England replevin might be
ﬁ;’{‘ﬁ,{ by made, may, on filing a proecipe,.obta,.in from. the office of the
smeasby Clerk of the Crown and Pleas in this Province, or from the |
Eogland.  office of any of his Deputies, a writ of replevin, which may be

in the form given in the Schedule to this Act marked A.

II. And be i, &e., That before the Sheriff shall proceed to
| proceedines replevy upon any such writ, he shall take pledges from the :
 ipon writ of plaintiff according to the law of England in that behalf, and
CPE the bond to be entered into for that purpose may be in the **

form given in the Schedule to this Act annexed marked B; '
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‘and the assignment thereof to be made to the defendant may
e according to the form given in the same Schedule.

III. And be it, dc., That upon the Sheriff making such When capias
' return of the goods destramed havmg been eloigned, as would mgﬁ;

| warrant the issuing of a caplas in withernam by the law of

i England, a writ of capias in withernam shall issue, upon the

'ﬁlmg of such return, from the office of the Clerk of the

‘Crown 4and Pleas in this Province, or from the office of any of

is Deputies, which writ may be in the form given in the

chedule to this Act annexed marked C; and that before
iexecuting such writ the Sheriff shall take pledrres according to

e law of England in that behalf.

IV. And be it, dc., That the Sheriff may make his warrant By whom,
%o any Bailiff or Balhﬂ's, jointly and severally, to execute wits fo be
ther of the writs aforesaid to him directed, according to the

w and custom of England in that behalf.

V. And be it, &c., That upon the appearance of the defen- Proceeding
after appw

ant being entered in the office from whence any writ ofance :

“eplevin or capias in withernam shall issue, the plaintiff may

Meclare, and may proceed in hlS action of replevin according to

e law of England in that behalf.

VI. And be dt, dc., That if the defendant shall not appear Notice in
the return of the writ, or within eight days thereafter, the Smeor
aintiff shall cause a notice to be put upon the door of thednce? .
ourt House of the District in which such writ shall have

sued, according to the form in the Schedule to this Act
nnexed marked D ; and that if at the expiration of twenty-one

bys after the said notice shall have been put up, as aforesaid,

he defendant shall not have appeared, it shall belawful for the

aintiff, upon filing an ‘affidavit of the due publication of such

otice, in manner aforesaid, to enter appearance for the defen-

ant, and ‘to proceed thereupon as if the defendant had
“peared. :

VIL And be it, dc., That when the value of the goods
stramed shall not exceed the sum of fifteen pounds, and
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when ais=  Where the title to lands shall not come in question, the writ o
e, Teplevin may issue from the District Court of any District in
P ends, wiit this Province within which the distress shall have been made,

may oemo ¢ and such pr?ceedings may be therfaon had as shall be agreeable
Court. to the practice of the Court of King’s Bench in this Province

in actions of replevin.

VIIL And be it, dc., That the Court of King’s Bench may

Rulesofprac- . . 19
tooand’ by rule or rules from time to time make such provision for
framed by rendering the remedy of replevin easy and effectual as such

e Court . P
of King’s Court may deem conducive to the ends of justice, as well by
" regulating the practice to be obseryed in actions of replevin, as
by prescribing or changing the forms of writs and proceedings
to be used in such actions, or for advancing the remedy by
replevin; and that to that end the forms given to the several
Schedules annexed to this Act, or any of them, may by rule
of the said Court be modified and altered.

How IX. Prov‘z'ded o.ulway.s, and be z'.t, dc., That in the absence
practios of of any provision in this Act or in any rule of the Court of
King'sBench King’s Bench to the contrary, the practice in England in cases
to et of replevin shall be pursued, so far as the same can be applied

to the jurisdiction having cognizance of the case, and to the

circumstances of this Province.

SCHEDULE A.

.___to ]v)v;isttfict; z William the Fourth, by the Grace of God, &e.

To the Sheriff of ——; Greeting :

We command you, that without delay you cause to be
replevied to A. B. his cattle, goods and chattles, which C. D.
hath taken and unjustly detains, as it is said, in order that the
said A. B. may have his just remedy in that behalf: and that
you summon the said C. D. to appear before us, in our Court
@fzfé’ﬁ'of King’s Bench, at York, on the —— day of —— term, to
s 1) answer to the said A. B. in a plea of taking and unjustly
detaining his cattle, goods and chattels ; and what you shall

do in the premises make appear fo us in our Court of King’s

Writ of
replevn.
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Bench, at York, on the day and at the place aforesaid, and
have there then this writ.

Witness the Honourable ——, Chief Justice of our said
Province, this — day of —, &e.

SCHEDULE B.

Know all men by these presents, that we, A. B., of —
W. G. of ——, and J. 8. of ——, are jointly and severally 5w
held and firmly bound to W. P., Esquire, Sheriff of the District
of ——, in the sum of ——, of lawful money of Upper
Canada, to be paid to the said Sheriff, or his certain attorney,
executors, administrators or assigns, for which payment to be
well and truly made we bind ourselves, and each and every of
us in the whole, our and each and every of our heirs, executors
and administrators, firmly by these presents, sealed with our

seals,

Dated this —— day of ——, ore thousand eight hundred
and —.

The condition of this obligation is such, that if the above
bounden A. B. do prosecute his suit with effect and without
delay against C. D. for the taking and unjustly detaining his
cattle, goods and chattels, to wit: (here set forth the cattle or
goods distrained,) and do make a return of the said cattle,
goods and chattels, if a return thereof shall be adjudged, that
then this present obligation shall be void and of none effect, or
else to be and remain in full force and virtue.

. Sealed and delivered
. in the presence of

Condition.

. Know all men by these presents, that I, W. P., Esquire, Amigument
. Sheriff of the District of ——, have at the request of the by Sherif.
~ within named C. D., the avowant (or person making cognizance)
in this cause; assigned over this replevin  bond nnto him the
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gaid C. D., pursuant to the Statute in such case made and

provided.
In witness whereof I have hereunto set my hand and seal of

oﬂice, this day of , one thousand eight hundred
and —.

Sealed and delivered
in the presence of

SCHEDULE C.

to];?istti:'icﬁ, } lelham the Fourth, by the Grace of God &e.

To the Shenﬂ' of —— Greetmg

Whereas we lately commanded you, that without delay you
should cause to be replevied to A. B. his cattle, goods and
chattels, to wit, &c., (setting out the cattle and goods), which
€. D. had taken and unjustly detained, as it is said, according
to our writ to you afore directed, and that you should make
appear to us in our Court of King’s Benck at ¥ork, on the
day of ~—— term, what you should do in the premises;
and you at that day returned to us that the cattle, goods and
chattles, aforesaid, were eloigned by the said C. D. out of your
bailiwick to places to you unknown, so that you could in no
wise replevy the same to the said A. B.

Therefore, we command you, that you take in withernam
the cattle, goods and chattels, of the said C. D. in your baili-
wick, to the value of the cattle, goods and chattels, by him the
said C D. before taken, and deliver them to said A. B., to be
kept by him until the said C. D. will deliver the aforesald
cattle, goods and chattels, to the said A. B.; and in what
manner you shall have executed this our writ make appear to
us on the —— day of —— term, in our Court of King’s
Bench, that we may cause to be further done thereupon what
of right and according to the laws of our Province of Upper
Canada we shall see meet to be done. We also command you,
that if the said A. B. shall make you secure of prosecuting his
claims, and of returning the cattle, goods and chattles aforesaid,
if a return thereof shall be adjudged, then that you put by
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gages and safe pledges the said C. D. that he be before us, at
the time last aforesaid, to answer to the said A. B. of the taking
and unjustly detaining of his cattle, goods and chattels, afore-
said, and have then there this writ.

Witness ——

. SCHEDULE D.

Take notice, that unless A. B. who has distrained the cattle, Form of
goods and chattels of C. D., shall enter his appearance in an motice.
action brought against him on account of the said distress, the
said A. B. will on and after the day of ——, being
twenty-one days exclusive after this notice was put up, enter
appearance for him to the said action, and proceed therein as
if the said C. D. had appeared.

Dated —— , A. B. in person (or by his attorney) E. F.

5 WILLIAM IV.—CHAP. 1.

An Act to prevent the unnecessary maltiplication of Law Suits

and increase of costs in actions on Notes, Bonds, Bills of

Exchange, and other instruments.

[Passed 16th April, 1835.]

WHEREAS it is expedient to make such alteration in the Jaw
as will prevent the necessity of bringing separate actiong for Pr*=ble
sums not large in amount, against the several makers of a fﬁf‘)-:" Ve,
bond or other instrument, or against several persons liable to
be sued upon a bill of exchange or promissory note, as maker,
endorsor, or acceptor : Be it therefore enacted, dic., That after g reeovo.
the first day of July next, after the passing of this Act, when o e
several suits shall be brought on onme bond, recognizance,
promissory note, bill of exchange, or other instrument, which
shall be made or entered into after the passing of this Act, or
when several suits shall be brought against the maker and
endorser of a note, or against the drawer, acceptor, or endorsers
of a bill of exchange, there shall be collected or réceived from And dis-
the defendant the costs taxed on one suit only, at the election in others.
of the plaintiff, and in the other suits the actual disbursements Nottosxtend

only shall be collected or received from the defendant ; but tory o

L )
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this provision shall not extend to any interlocutory costs im
the progress of a cause.

II. And be i, &e., That it shall be lawful for the holder of
Upon bills of

exchange&c. any bill of exchange or promissory note hereafter to be made,
not exceed- . .
ing £100, 211 for a sum not exceeding one hundred pounds, instead of

the parties ; . . . .
may bo in. bringing separate suits against the drawers, makers, endorsers,

ainome 1nd acceptors of such bill or note, to include all or any of the

(see13 414 s3id parties to the bill or note in one action, and to proceed to

Vie, ¢3%)  ;udgment and execution in the same manneras though all the
defendants were joint contractors.
Defendants  LLL- And be it, &c., That in any such action, any joint
g;{,&ﬁ;‘f drawer or maker, endorser or acceptor, may plead in abatement
the non-joinder of any joint drawer, maker, endorser, or
acceptor, in the same manner as though this Act had not been
passed; and no judgment to be rendered in pursuance of this
Act shall be of any effect against a defendant not served with
process.
IV. [Repealed by 8 Vie., Chap. 8.]
Judgment V. And be it, dc., That in any such action judgment may

against on® ' be rendered for the plaintiff against some one or more of the
defondsnts;  Jofendants, and also in favour of some one or more of the
B Sac's, defendants against the plaintiff, according as the rights and

liabilities of the respective parties shall appear, either upon
Detoudsats CoOnfession, default, by plfeading or on trial; and when judg-
costs. ment shall be rendered in favour of any defendant, he shall

recover costs against the plaintiff in the same manner as though

judgment had been rendered for all the defendants.

o } [Repealed by 8 Vic., Chap. 8.]

Rights of the VIIL. And be it, &c., That the rights and responsibilities

parties as = of the several parties to any such bill or note, as between each

otherfo  other, shall remain the same as though this Act had not been
passed, saving only the rights of the plaintiff, so far as they
may have been determined by the judgment.
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IX. And be it, &c., That in every suit brought pursuant t0 pegengants
the provisions of this Act, any one or more of the defendants 227 be wit-
shall be entitled to the testimony of any co-defendant, ag a tain cases.
witness in all those cases where the defendant or defendants
calling the witness would have been entitled to his testimony
had the suit been brought in the form heretofore used, and in

no other case.
X. [Repealed by 8 Vie., Chap. 8.]

XI. And be it, dc., That when in any case an action shall peendant's
be brought against more than one defendant under this Aect, jimears,
who must otherwise have been sued separately, and it shall®ued-
happen that any one or more of the defendants shall die
pending the suit, an action may nevertheless be brought
against the executors or administrators of any such deceased
defendant : Provided such defendant would have been liable

to be sued separately, in case this Act had not been passed.

XIL. Provided always nevertheless, and be it, dc., That This Act not

this Act shall not apply in any case in which the sum expressed s o ©

to be payable in or upon any such bond, recognizance, pro- £rq P2

missory note, bill of exchange or other instrument, shall exceed §ie s &1
the sum of one hundred pounds, nor to any case where separate y ;. ¢, 4.
actions are brought in the District Court, against persons fonginseve-

residing in several Districts. °

XIII. And be it, &e., That when several defendants are Suits ma
included in one process, in pursuance of the provisions of this Proceed; the
Act, and any one or more of them cannot be served with such Jendsnts
process by reason that he or they is or are absent from the-
Province, or concealed within the same, then the action may.
proceed as against the other defendant or defendants without
prejudice; and it shall be in the power of the plaintiff after.
wards to sue such defendant or defendants separately who shall
not have been served with process, and to recover costs as if
this Act had not been passed,

XIV. [Repealed by 8 Vic., Chap. 8.]



42

Provision in
case Courts
of Assize
cannot be
opened on
the da{ed
appoin

in Commis-
sion.

Judges’
tuvelling
be auowed.

%

STATUTES OF PrACTICAL UTILITY.

7 WILLIAM IV.—CHAP. 1.

An Act to increase the present number of Judges of His
Majesty’s Court of King's Bench in this Province; to alter
the Terms for the sitting of the said Court; and for other
purposes therein mentioned. )

[Passed 4th March, 1837.]

Lt } [Superseded by 12 Vie., c. 63.]

VII. [Repealed by 1 Vie., c. 15.]
VIIL [Superseded by 19 Vic., c. 48, ss. 152, 153.]

IX. And whereas it may happen that from some unforseen
casualty it may be impracticable to open a Court of Assize and
Nisi Prius, or of Oyer and Terminer or General Gaol Delivery,
on the very day appointedl in the Commission or Precept for
the opening of the same, and it would be attended with great
public inconvenience if such court could on that account not -
be opened until Juries were again summoned, and a new day
appointed for holding such Court: Be it further, dc., That
whenever from illness of the Judge, or from unavoidable deten-
tion at the last Assize town, or from other casualty, it may
happen that the Judge appointed to hold any Court of Assize
and Nisi Prius, Oyer and Terminer or General Gaol Delivery,
shall not arrive in time, or shall not be able to open such Court
on the day appointed for that purpose, it shall and may be
lawful for the Sheriff of the District in which such Court
should be holden, or in his absence for his Deputy, after the
hour of ecight of the clock in the afteraoon of such day, to
adjourn by proclamation all and every the Courts which shall
be appointed to be opened on that day, to an hour on the
following day to be byhim named, and so from day to day until
the Judge shall arriye to open such Court or Courts, or until
he shall receive other direction from the Judge in that behalf.

X. And be it, dc., That from and out of the said rates and
duties, there be granted to His said Majesty, His Heirs and
Successors, a sufficient sum annually to enable His Majesty to
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pay to the Judges of Assize and Nisi Prius, Oyer and Terminer gees or

and General Gaol Delivery, the sum of twenty-five pounds for Seres °f
each time that they shall hold any such Court or Courts in any Sheritrat
District of this Province, except the Home District, for the home .

purpose of defraying their travelling expenses; and also afHiofr o

sum sufficient to enable His Majesty to pay the Clerks of gourtef
Assize their usual and accustomed fees, for the duties per- uicg
formed by them as officers of the Courts of Oyer and Terminer

and General Gaol Delivery; and also to pay the Sheriff of the

Home District the sum of eleven shillings and eight pence per

day, for attending the Terms of the Court of King’s Bench at

the seat of Government.

7 WILLIAM IV.—CHAP. 3.

An Act for the further Amendment of the Law, and the better

advancement of Justice.

[Passed 4th March, 1837.]

WHEREAS it would greatly contribute to the diminishing of Preamble.
expense in suits in the Court of King’s Bench, if the pleadmo's (See 12 ¥ic,
therein were in some respects altered, and the questions to be )
tried by the Jury left less at large than they now are, according
to the course and practice of pleading in several forms of
action; but this cannot be conveniently done otherwise than
by rules or orders of the Judges of the said Court, from time
to time to be made, and doubts may arise as to the power of
the said Judges to make such alterations without the authority
of the Legislature: Be it therefore enacted, dc., That the
Judges of His Majesty’s Court of King’s Bench in this Pro-
vince, or the majority of them, including the Chief Justice, f,{’;’%g
shall and may, by any rule or order to be from time to time Dench autho-
by them made, in term or vacation, at any time within five Hheiode o
years from thc time when this Act shall take eﬂ'ect make such ruleofCourt.
alterations in the mode of pleading in the said Court, and in
the mode of entering and transeribing pleadings, judgments, ,
and other proceedmgs in actions at law, and such regulations g:mu- to
as to the payment of costs, and otherwise for carrying into of coste;
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effect the said alterations, as to them may seem expedient; and
Sachralesto o1] such rules, orders, or regulations, shall be laid before both
Do oment, Houses of the Legislature, if they shall be then sitting, imme-
diately upon the making of the same, or if the Legislature be
not then sitting, then within five days after the next meeting
Rulesnotfo thereof ; and no such rule, order or regulation, shall have
till six weeks effget until six weeks after the same shall have been laid before
shallhato  hoth Houses of the Legislature ; _and any ru.le or orfler. 50
before i Made, shall, from and after such time aforesaid, be binding
attorwargs 200 Obligatory on the said Court, and all other Courts of
tobe binding common law in this Province, to which the same shall be made
And on expressly to extend, and on all Courts of Appeal or Courts of
Courtsof  Error in this Provinee, into which the judgments of the said
ﬁi’.?ﬁf“;‘ and Courts, or any of them, shall be carried by appeal, or by any
writ of error, and be of the like force and effect as if the
provisions contained therein had been expressly enacted by the
Rules not to Liegislature of this Province : Provided always, that no such
frost Diead- rule or order shall have the effect of depriving any person of
ool wat. the power of pleading the general issue, and giving the special
matter in evidence, in any case wherein he is now or hereafter
shall be entitled to do so, by virtue of any Act of Parliament

now or hereafter to be in force.

Executorsof 1. And whereas there is no remedy provided by law for

:;‘EZemd[ iujuries to the re .l estate of any person deceased, committed

ma; - P . .
Tain astions in his life time, nor for certain wrongs done by a person

Soasiones deceased in his life time to another, in respect of his property,
estatein  real or personal; for remedy thereof, Be it, dic., That an action
lfetime.  of trespass, or trespass on the case, as the case may be, may
be maintained by the executors or administrators of any person
deceased, for any injury to the real estate of such person,
committed in his life time, for which an action might have
been maintained by such person, o as such injury shall have
been committed within six calendar months before the death
Actionstobo of such deceased person: And provided, such action shall be
within ono brought within one year after the death of such person; and
deathofthe the damages, when recovered, shall be part of the personal

7 estate ot such person : And further, that an action-of trespass,
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intai Damages
or trespass on the case, as the case may be, may be maintained Damages t

against the executors or administrators of any person deceased, b par:sgtl‘m

for any wrong committed by him in his life time to another, in Zsctateg

respect of his property, real or personal, so as such injury shall aguinst
have been committed within six calendar months before such for wrongs
mitted
person s death, and so as such action shall be brought within by by %ece&sed
six calendar months after such executors or admlmstrators brought
shall have taken upon themselves the administration of the fmse™
estate and effects of such person; and the damages to be Domas:

recovered in such action shall be payable in like order of5Jab®®

administration as the simple contract debts of such persons. ~ gniract

IIL. And be it, dec., That all actions of debt for rent, upon Limitations
an indenture of demise; all actions of covenant or debt, upon of time for

any bond or other speciality; and all actions of debt, or scire ’;}f,'t‘itcﬁfa,
facias upon any recognizance; and also all actions of debt®°tons;
upon any award, where the submission is not by speciality, or

for an escape, or for money levied on any fieri facias; and all

actions for penalties, damages, or sums of money given to the

party grieved, by any Statute now or hereafter to be in force,

that shall be sued or brought at any time after the passing of

this Act, shall be commenced and sued within the time and
limitation hereinafter expressed, and not after, that is to say:

The said actions of debt for rent, upon an indenture of demise

.1 Actions of
- or covenant, or debt upon any bond or other speciality, actions gebt on -

of debt, or scire facias upon recognizance, within ten years Gremnr -
after the passing of this Act, or within twenty years after the tomsuty, or
cause of such actions or suits, but not after; the said actions *ir® facias;
by the party grieved, one year after the passing of this Aect,

or within two years after the cause of such actios or suits, but

not after; and the said other actions, within three years after

the passing of this Act, or within six years after the cause of yin.

such actions or suits, but not after: Provided, that nothmgaCtlom
herein contained shall extend to any action glven by any

Statute, where the time for bringing such action is or shall be

by any Statute specially limited.

IV. And be it, &c., That if any person or persons that is provision in
or are, or shall be entitled to any such action or suit, or t0 Jeonties;
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such scire facias, is or are, or shall be at the time of any such
cause of action accruing, within the age of twenty-one years,
femme covert, non compos mentis, withcut the limits of this
Province, then such person or persons shall be at liberty to
bring the same actions, 0 as they commence the came within
such times after their coming to or being of full age, discovert,
of sound memory, or returned to this Province, as other persons
having no such impediment should according to the provisions
of this Act have done; and that if any person or persons,
against whom there shall be any such cause of action, is or are,
or shall be, at the time such cause of action accrued, without
this Province, the person or persons entitled to any such cause
of action shall be at liberty to bring the same against such
person or persons within such times as are before limited, after
the return of such person or persons to this Province: Provided
always, that if any acknowledgment shall have been made,
Incasesof ejther by writing signed by the party liable, by virtue of such

written
acknowleds: 1. indenture, speciality or recognizance, or his agent, or by part

pomenty payment, or part satisfaction, on account of any principal or
(Seo 13814 interest being due thereon, it shall and may be lawful for'the
Vic, c.61) person or persons entitled to such actions, to oring his or their
action for the money remaining unpaid and so acknowledged
to be due, within twenty years after such acknowledgment by
writing, or part payment, or part satisfaction, as aforesaid ; or
in case the person' or persons entitled to such action shall, at
the time' of such acknowledgment, be under such disability, as
aforesaid, or the party making such acknowledgment be, at the
time of making the same, without this Province, then within
twenty years after such disability shall have ceased, as aforesaid,
or the party shall have returned to this Province, as the case
Ade ‘;;'g;ﬂ,,s;:fy be; and the plaintiff or plaintiffs in any such action, on
Hoat may bo any mdenture, speciality or recognizance, may, by way of
replication. - replication, state such acknowledgment, and that such action
was brought within the time aforesaid, in answer to a plea of

this Statute.

In case V. And be it, &c., That if in any of the said actions judg-

Do revemt ment be given for the plaintiff, and the same be reversed from
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error in a Court of Error or Appeal, or if a verdict pass for the for error, 4c.
6w action

plaintiff, and upon matter alleged in arrest of judgment, the maybe
judgment be given against the plaintiff, that he take nothmcrthhma
for his plaint, writ or bill, or if in any of the said actions the
defendant shall be outlawed, and shall reverse the outlawry,
that in all such cases the party plaintiff, his executors or
administrators, as the case shall require, may commence a new
suit or action, from time to time, within a year after such
judgment reversed, or such judgment given against the plaintiff,

or outlawry reversed, and not after.

<<

VI. And be it, &e., That no plea in abatement for the non- Pleasin
joinder ¢f any person as a co-defendant, shall be allowed in for non-
any Court of Common Law, unless it shall be stated in Suchi?‘.:;,‘o}e;gtoy’s
plea that such person is resident within the jurisdiction of the ;;s;dfgce’
Court, and unless the place of residence of such person shall amdmt.
be stated with convenient certainty in an afi idavit verlf'ymg A, 135

such plea. 5. 61°76)

VII. And be it, &c., That in all cases in which, after such Under plea
plea in abatement, the plaintiff shall, without havmg proceeded et sy
to trial upon an issue thereon, commence another action against havetJudis .
the defendant or defendants, in the action in which such plea defondants
in abatement shall have been pleaded, and the person or persons hablza;re
named in such plea in abatement, as joint contractors, if it
shall appear by the pleadings in such subsequent action, or on
the evidence at the trial thereof, that all the original defendants
are liable, but that one or more of the persons named in such
plea in abatement, or any subsequent plea in abatement, are
not liable as a contracting party or parties, the plaintiff shall
nevertheless be entitled to judgment, or to a verdict and judg-
ment, as the case may be, against the other defendant or
defendants who shall appear to be liable : and every defendant Judement
who is not so liable shall have judgment, and shall be entitled defendants
to his costs as against the plaintiff, who shall be allowed the
same as costs in the cause against the defendant or defendants :,61;53{ ’
who shall have so pleaded in abatement the non-joinder of such ’
person : Provided, that any such defendant, who shall have 50

pleaded in abatement, shall be at hberty on the trial to adduce



48 StaTuTES OF PrRACTICAL UTILITY.

evidence of the liability of the defendants named by him in
such plea in abatement.

] VIII. And be 1t, d&c., That no plea in abatement for mis-
st re nomer shall be allowed in any personal action, but that in all

3{,:12:?;,‘;, cases in which a misnomer would, but for this Act, have been

Dutteoe by law pleadable in abatement, in such actions the defendant

el shall be at liberty to caus» the declaration to be amended, at

Jpon Judse’s the costs of the plaintiff, by inserting the right name, upon a
Judge’s summons founded on an affidavit of the right name ;
and in case such summons shall be discharged, the costs of
such application shall be paid by the party applying, if the
Judge shall think fit.

IX. And be dt, dc., That in all actions upon bills of ex-
fopodanit change, or promissory notes, or other written instruments, any
bail, initial  of the parties to which are designated by the initial letter or
Honof . letters, or some contraction of the Christian, or first name or
name, . names, it shall be sufficient in every affidavit to hold to bail,

and in the process or declaration to designate such person by
the same initial letter or letters, or contraction of the Christian,
or first name or names, instead of stating the Chnstlan , or first

name or names in full.

Wager of X. And be 1t, dc., That no wager of law shall be hereafter
law dis-

allowed.  allowed.

Action of XI. And be it, dc., That an action of debt on simple
tainable . contract shall be maintainable in any Court of Common Law

B’galns
eggcumr, & against any executor or administrator.

XII. And whereas it is expedient to lessen the expense of
Court em
lp;)av]v(ered to the proof of written or printed documents, or copies thereof, on
f?ggmlssion the trial of causes: Be ¢, dc., That it shall and may be lawful
mentary  for the J udges of His MaJesty 8 Court of King’s Bench in this
evidence. . . . .
Province, or the major part of them, as aforesaid, at any time
within five years after this Act shall take effect, to make regu-
lations by general rules or orders, from time to time, in term
(SeeC. L.P. or in vacation, touching the voluntary admission, upon an

6,
s¢16167) application for that purpose, at a reasonable time before the
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trial, of one party to the other, of all such written or printed
documents, or copies of documents, as are intended to be
offered in evidence on the said trial by the party requiring such
admission, and touching the inspection thereof before such
admission is made, and touching the costs which may be
incurred by the proof of such documents or copies on the trial
of the cause, in case of the omitting to apply for such admission,
or the not producing of such documents or copies for the
purpose of obtaining admission thereof, or of the refusal to
make such admission, as the case may be, and as to the said
Judges, or a majority of them, shall seem meet; and all such
rules and orders shall he binding and obligatory in the said
Court, and of the like force as if the provisions therein contained
had been expressly enacted by Parliament.

XIII. And be t, dc., That it shall be lawful for the defen- pefendant
dant in all personal actions, (except actions for assault and emgre e
battery ; false imprisonment; libel ; slander ; malicious arrest saueay snto
or prosecution; criminal conversation or debauching of the ®™*
plaintiff’s daughter or servant) by leave of any Court of (see13 81
Record where such action is pending, or of a Judge thereof, Vie o 60
to pay into Court a sum of money by way of compensation or {32~ P Ao
amends, in such manner and under such regulations as to the 12%)
payment of costs and the form of pleading as the said Judges Seay Vie
of His Majesty’s Court of King’s Bench, or a majority of
' them, as aforesaid, by any rules or order by them to be from
. time to time made, shall order and direct.

i XIV. And whereas unnecessary delay and expense is Loeal actions
; sometimes occasioned by the trial of local actions in the jpmenned
i District where the cause of action has arisen: be it, dbc., that marcyey
{in any action depending in the Court of King’s _Benck the oo the
} venue in which is by law local, the Court or any Judge thereof
i may, on application of either party, order the issue to be tried 5% V-
‘or damages to be assessed in any other District than that in
. which the venue is laid, and for that purpose the said Court
‘or a Judge thereof may order a suggestion to be entered on
‘the record, that the trial may be more conveniently had or

E
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damages assessed in the District where the same is order ¢ d
take place.

XV. And whereas great expense is often incurred, and
delay or failure of Justice takes place at trials, by reason of
variances as to some particular or particulars between the proof
and the record, or setting forth on the record on which the
trial is had, of contracts, names, and other matters or circum-
stances not material to the merits of the case, and by the
mis-statement of which the opposite party cannot have been
prejudiced, and the same cannot in any case be amended at
the trial, except where the variance is between any matter in
writing or in print produced in evidence and the record: And
whereas it is expedient to allow such amendments as hereinafter
mentioned to be made on the trial of the cause, be ¢, dc., that
it shall be lawful for any Court of Record holding plea in civil
actions, and for any Judge sitting at Nisi Prius, if such Court
or Judge shall see fit so to do, to cause the record, writ, or
document, on which any trial may be pending before any such
Court or Judge in any civil action, or in any information in
the nature of a quo warranto, or proceedings on a mandamus,
when any variance shall appear between the proof and the
recital or setting forth on the record, writ, or document, in
which the trial is proceeding, of any contract, name or other
matter, in any particular or particulars, in the judgment of

.such Court or Judge not material to the merits of the case,
.and by which the opposite party cannot have been prejudiced

in the conduct of his action, prosecution, or defence, to be
forthwith amended by some officer of the Court, or otherwise,
both in the part of the pleadings where such variance occurs,
and in every other part of the pleadings which it may become
necessary to amend, on such terms as to payment of costs to
the other party, or postponing the trial to be had before the

¢ stsasmay game or another Jury, or both of payment of costs and post-

~cem
reasonalle.

ponement, as.such Court or Judge shall think reasonable; and
in case such variance shall be in some particular or particulars
in the judgment of such Court or Judge not material to the
merits of the case, but such as that the opposite party may
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have been prejudiced thereby in the conduct of his action, Orallow
prosecution or defence, then such Court or Judge shall have b with-
power to cause the same to be amended, upon payment of costs ’

~ to the other party, and withdrawing the record or postponing
the trial, ag aforesaid, as such Court or Judge shall think

* reasonable; and after any such amendment the trial shall ﬁfﬁi‘tﬂfw

proceed (in case the same shall be proceeded with) in the same cpod g
- manner in all respects, both with regard to the liability of thopigh o
-~ witnesses to be indicted: for perjury, and otherwise, as if no:;;z;:‘:g
. such variance had appeared; and in case such trial shall be g, 4 o
.~ had at Nisi Prius, the order for the amendment shall be i Eriue,
. endorsed on the pestea, and returned together with the record; smendment
and thereupon such papers, rolls, and other records of the :gg‘l’;::g:n
Court from which such record issued, as it may be necessary, ..
to amend, shall be amended accordmgly, and the order forrecords tobe
amendment shall be entered on the roll or other document sccordingly;
upon which the trial shall be had : Provided, that it shall be Party dis-
. lawful for any party who is dissatisfied with the decision of the smend-
such Judge at Nisi Prius, respecting his allowance of any such apply fory
: amendment, to apply to the Court from which such record ™"
issued for a new trial upon that ground; and ir case any such
3 Court shall think such amendment improper, a new trial shall

be granted accordingly, on such terms as the Court shall think
fit, or the Court shall make such other order as to them may

seem meef.

3

% XVI. And bet, &c., That the said Court or Judge shall tstead of
¢and may, if they or he think fit, in all such cases of vari- thacn dment
*ance, instead of causing the record to be amended, as afore- J27 direct

;% aid, direct the jury to find the fact or facts according to the gé‘c‘},,mm

evidence, and thereupon such finding shall be stated on such the evidence,

record; and notwithstanding the ﬁndmv on the issue joined, ;;‘l;ﬁnbtg ial,

%the Court from which the record issued shall, if they shall Conrt may
hink the said variance immaterial to the merits of the case, men:dl e ¢
and the mis-statement such as could not have prejudiced the the merts.
E)pposﬁ;e party in the conduct of the action or defence, give
‘udgment according to the very right and justice of the

1ase.

s
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Asterimsue X VIL. And be it, dc., That it shall be lawful for the par-
;,g":;:,;‘; ﬁ’:y ties in any action or information after issue joined, by consent
aint oase a0 by order of any of the Judges of the Court in which the
i of action is depending, to state the facts of the case, in the form
the Cowrt.  of 3 gpecial case, for the opinion of the Court, and to agree
Ef?’,a?géz.}f' that a judgment shall be entered for the Plaintiff or Defendant
783) by confession, or of nolle prosequs, immediately after the deci-

sion of the case or otherwise as the Court may think fit, and

judgment shall be entered accordingly.

XVIII. Andin order to render the rejection of witnesses
Interested on the ground of i'nterest less f‘requent; be it, dc., that if any
maybo . Witness shall be objected to as incompetent, on the ground that
oo 16 Vi; the verdict or judgment in the action on which it shall be pro-
c.19) posed to examine him would be admissible in evidence for or
Butthe  against him, such witness shall nevertheless be examined ; but
verdictor . . . . .
judgment in that case a verdict or judgment in that action in favour of
o ;%Jﬁf”"h the party on whose behalf he shall have been examined shall
3%2;‘;‘;2;“ not be admissible in evidence for him, or for any one claiming
under him, nor shall a verdict or judgment against the party
on whose behalf he shall have been examined be admissible in

evidence against him, or any one claiming under him.

Nemesot  XIX- And be ity &e., That the name of every witness objected
interested ' $0 a3 incompetent, on the ground that such verdict or judgment
boendorsed would be admissible in evidence for or against him, shall at

::o;:]do; the trial be endorsed on the record on which the trial shall be
had, together with the name of the party on whose behalf he
was examined, by some officer of the Court, at the request of

either party, and shall be afterwards entered on the record of
Aasoofthe the judgment, and such endorsement or entry shall be sufficient
e parevidence that such witness was examined, in any subsequent
o proceeding on which the verdict or judgment shall be offered

in evidence.

(See 16 Vic.
c. 19.)

The Jury XX. And be it, &c., That upon all debts or sums certain,

mayallow payable at a certain time, or otherwise, the jury on the trial of

interest on . .

debisin  any issue, or on any assessment of damages, may, if they shall .
think fit, allow interest to the creditor from the time when
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such debts or sums certain were payable, if such debts or sums
be payable by virtue of some written instrument at a certain
time, or if payable otherwise, then from the time when
demand of payment shall have been mwade in writing, so as such
demand shall give notice to the debtor that interest will be
claimed from the date of such demand until the time of pay-
ment ; Provided, that interest shall be payable in all cases in
which it is now payable by law, or in which it has been usual
for a jury to allow interest.

XXI. And be it, &e., That the Jury on the trial of anY rperestin
issue, or on any inquisition of damages, may, if they shall ¥orerin
think fit, give interest in the nature of damages over and dam2ges-
above the value of the goods at the time of the conversion or
seizure, in all actions of trover, or trespass de bonis asportatis,
and over and above the money recoverable in all actions on

policies of assurance made after the passing of this Act.

XXIIL. And be it, dc., That if any person shall sue out any ., .
fvrit of error or appeal upon any judgment whatsoever, given 7hen
in any Court in any action personal, and the Court of Error or delayed by

A g A writ of error.
.Appeal shall give judgment for the defendant in error, then (Seo 12 Ve,
interest shall be allowed by the Court of Error or Appeal, for¢: 3 s.57,
. . . e seq.)
- such time as execution has been delayed by such writ of error

~ or appeal for the delaying thereof.

XXIIL. And be t, &c., That in every action brought by Payment of
-~ any executor or administrator, in right of the testator or intes- ot by
. tate, after the time this act shall go into effect, such executor ¢nd adminls-
- or administrator shall, unless the Court in which such action
is brought, or a Judge thereof, shall otherwise order, be liable
. to pay costs to the defendant in case of being non-suited, or a
: verdict passing against the plaintiff, and in all other cases in
: which he would be liable if the plaintiff were suing in his own
" 1ight upon a cause of action accruing to himself, and the
: defendant shall have judgment for such costs, and they shall
“ be recovered in like manner.
XXIV. And be it, dc., That when several persons shall be Defendants

¢ . entitled to
‘made defendants in any personal action, and any one of them costsafter a
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nolle prose- shall have a nolle prosequi entered as to him or them, or upon

teJuage the trial of such action shall have a verdict pass for him or

shall cority. them, every such person shall have judgment for and recover
his reasonable costs, unless, in the case of a trial, the Judge
before whom such cause shall be tried shall certify upon the
record, under his hand, that there was a reasonable cause for

making such person a defendant in such action.

costewhere XX V. And be it, drc., That where any nolle prosequi shall
nolle prose-

quientered have been entered upon any count, or as to part of any declara-
e Dt o tion, the defendant shall be entitled to and have judgment for

his reasonable costs in that behalf.

Plaintiff XXVI. And be it, d&c., That in all writs of scire facias, the

Sosta om plaintiff obtaining judgment on an award of execution, shall

ire f{l“.{f’ recover his costs of suit upon a judgment by default, as well as
et 4. UpoDn & judgment after plea pleaded, or demurrer joined; and
(8o 0.1 2, that where judgment shall be given either for or against a
A segy Plaintiff or demandant, or for or against a defendant or tenant,
upon any demurrer joined in any action whatever, the party in
whose favour such judgment shall be given shall also have

judgment to recover his costs in that behalf.

XXVIL. And be it, &ec., That it shall be lawful for the

Executors .o . .
and adminis- executors or administrators of any lessor or landlord, to distrain
trators of a . .
lssormay upon the lands demised for any term, or at will, for the
distrain for . T VY
rent, arrearages of rent due to such lessor or landlord in his lifetime,

in like manner as such lessor or landlord might have done in

his lifetime.

Sach XXVIIL. And be it, dc., That such arrearages may be
arrearages  destrained for after the end or determination of such term, or

of rent ma qy e .
bo distrained lease at will, in the same manner as if such term or lease had

T monins Dot been ended or determined ; Provided, that such distress be

e et made within the space of six calendar months after the deter-
theless:  yyination of such term or lease, and during the continuance of
the possession of the tenant from whom such arrears hecame
due: Provided also, that all and every the powers and pro-
visions in the several Statutes made relating to distresses for

rent, shall be applicable to the distresses 8o made, as aforesaid.
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XXIX. And whereas it is cxpedient to render references to Submissiou
0 arbitra-

arbitration more effectual : Be ¢, dfc., That the power and tionifagree
. . . . . tobemade a
authority of any arbitrator or umpire appointed by, or in ruleof

. Co o0t
ursuance of any rule of Court, or Judges’ order or orders of oy
P y s g

Nisi Prius, in any action now brought, or which shall be here-

after brought, or by or in pursuance of any submission to pithout
reference, containing an agreement that such submission shall %

be made a rule of his Majesty’s Court of King’s Bench, shall 0006,
not be revocable by any party to such reference, without the Preeeed with
leave of the Court by which such rule or order shall be made,

or which shall be mentioned in such submission, or by leave of Sourt may
a Judge; and the arbitrator and umpire shall and may, and is for making
hereby required to proceed with the reference notwithstanding

any such revocation, and to make an award, although the (See GLP.
person making such revocation shall not afterwards attend the ss’s+o7)
reference ; and that the Court, or any Judge thereof, may from

time to time, enlarge the terw for any such arbitrator making

his award.

XXX. And be i¢, dc., That when any reference shall have o,
been made by any such rule or order, as aforesaid, or by anymaybe =
submission containing such agreement, as aforesaid, it shall be 3ttend arbi-
lawful for the Court by which such rule or order shall be
made, or which shall be mentioned in such agreement, or for |

y order of
any Judge, by rule or order to be made for that purpose, to the Court.
command the attendance and examination of any person to be .
named, or the production of any documents to be mentioned
in such rule or order; and the disobedience of any such rule
or order shall be deemed a contempt of Court, if, in addition to
the service of such rule or order, an appointment of the time (See.L. P.
and place of attendance in obedience thereto, signed by one at :373
least of the arbitrators, or by the umpire, before whom the
attendance is required, shall also be served, either together
with or after the service of such rule or order : Provided al-
ways, that every person whose attendance shall be so required
shall be entitled to the like conduct money and payment of
expenses, and for loss of time, as for and upon attendance at on  peyment
any trial : Provided also, that the application made to such exponses.
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Court or Judge for such rule or order shall set f~rth the place
where such witness is residing at the time: Provided also,
that no person shall be compelled to produce, under any such
rule or order, any writing or other document that he would not
be compelled to produce at a trial, or to attend at more than
two consecutive days, to be named in such order.

XXXI. And be it, &c., That when in any rule or order of
reference, or in any submission to arbitration containing an
sgreement that the submission shall be made a rule of Court,
it shall be ordered or agreed that the witnesses upon such
reference shall be examined upon oath, it shall be lawful for
the arbitrator or umpire, or for any one arbitrator, and he or
they are hereby authorised and required to administer an oath
to such witnesses, or take their affirmation in cases where
affirmation is allowed by law instead of an oath; and if upon
such oath or affirmation any person making the same shall
wilfully and corruptly give any false evidence, every person so
offending shall be deemed and taken to be guilty of perjury,
and may be prosecuted aud punished accordingly.

XXXIIL [Repealed by 9 Vie., c. 56.]

XXXI1II. A4nd be 1t, dc., That it shall not be necessary
after the time this Act shall take effect, to sue out process of
execution into that district in which the venue in any action
shall be laid, for the sole purpose of warranting the suing out
process of execution int) any other District; nor need any
writ of execution be a testatum writ, merely because of its
being directed to the Sheriff of any other District than that in
which the venue may belaid; but it shall be lawful to sue out
execution into any District of this Province, without regard to
the venue having been laid in any other District: Provided
always, that where it is now necessary to sue out process of
execution against the person into any particular District, in

* order to charge bail, the same shall still continue to be neces-

sary, notwithstanding any thing contained in this Act.

XXXIV. And be it, d&c., That this Statute shall commence
and take effect on the first day of June next after the passing
thereof.
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7 WILLIAM IV~—CHAP. 14,

An Act to supply by a general low certain forms of enactment
in common use, which may render it unnecessary to repeat
the same in Acts to be hereafter passed.

[Passed 4th March, 1837.]

WHEREAS it is expedient to prevent, by a general enactment,

the necessity of repeating in different Statutes certain forms of reamble.

expression, and certain clauses and provisions which are in (A3t Sta

their nature generally applicable to Statutes of a certain fg'{,’;g‘“c’ff&)

description, and which may therefore be conveniently provided Legal
for by a general law: Be t, dc., That whenever in any Act fignifletion

. . 7 . ‘ to attach
of the Parliament of ks Province, which shall be bhercafter t e ords

“ his Province,” or theof this Pro.
passed, the words ‘the Governor of this Province, e.of this Pro-

words “ the Lieutenant-Governor of this Province,” shall be words“Licu.
. o tenant Go-
used, such words, without further addition, shall be construed Jernorof this
. . rovince,
to extend to and include the Governor, Licutenant-Governor, when intro-
. e . . . duced into
or person Administering the Government of this Province for any Act.

the time being.

II. And be dt, &c., That in any Act of the Parliament of Toword
this Province to be hereafter passed, the word ¢ person” shall “ Person;»
extend to a body politic or corporate, as well as to an indivi- &S%,lg‘;ic
dual; and every word importing the singular number only, Fub-s.7 and
shall estend and be applied to several persons or things, as ord
well as to one person or thing; and every word importing the importing
plural number shall extend and be applied to one person OT number:
thing, as well as to several persons or things ; and every word Word im.
importing the masculine gender only, shall extend and be RnS.
applied to a female as well as to a male: Provided always, *™

. . . . P
that those words and expressions occurring in this clause to no oy fhat

which more than one meaning is to be attached, shall not have fiontobe

the different meanings given to them by this clause, in those ;,"{‘,’-f;,‘,’,‘.‘r""
s . . : o

cases in which there may be any %hmg in t.he subject or con- expressly

 text repugnant to such construction, and in which such con- intended.

- struction could not reasonably he supposed to have been

* intended.



58 StatuTEs oF PracTIcAL UTILITY.

General XIV. And be it, dc., That whenever by any Act of the
Danteat, Parliament of this Province hereafter to be passed, a corpora-
allcorpora- tion shall be created, to consist of individuals who may
after created. gggociate for the purpose of making or amending any highway
or railroad, or any harbour, canal, or other navigable channel,
or for carrying on any art or manufacture, or for carrying on
the business of banking or of insurance, or for advancing any
Een 127, object of publio: utility,'then and in every such case, unless it
&10s, 254:)1 shall be otherwise provided in the Act, the persons composing
such corporation and their successors, shall have continued
succession, and by the name given to them in the Act shall
be capable of contracting and being contracted with, of suing
and being sued, pleading and being impleaded, answering and
being answered unto, in all Courts and places whatsoever, in
all manner of actions, suits complaints, matters, and causes
whatsoever ; and they and their successors may have a common
seal, and may change and alter the same at their will and
pleasure; and by their corporate name shall be in law capable
of purchasing, taking, having and holding, to them and their
successors, any estate, real, personal or mixed, to and for the
use of such corporation, and of selling, letting or otherwise
disposing of the same, for the benefit and on account of such
corporation, from time to time as they shall deem necessary or
Restrainea ©Xpedient ; Provided always, that the real estate which any
asto extent such corporation shall be allowed to hold under the provisions
estatetobe of thig Act, shall be only such as shall be necessary for

held for use

of corpora- carrying into effect the specific object of such corporation.
101

In caso XV. And be tt, dc., That in case it shall at any time

election of + H o .
dlection of happen, that an election of directors of any such corporation

any eorperd- shall not be made on any day, when pursuant to the Act in

Il;l;tc:&g: 4y that behalf it ought to have been made, the corporation shall
appointed by not, for that cause be deemed to be dissolved, but that it shall
Act, corpora-

tionmoton be lawful on any day thereafter to make an election of
that account

to be deemed directors, in such manner as shall be prescribed by the Act, or
to be dis-

solved. by the laws and ordinances of the said corporation.

Directorsof X VI. And be ¢t, &e., That the directors for the time being

corporatlons
eramajor of any such corporation, or a major part of them, shall have
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power to make and subscribe such rules and regulations as to partof them,

them shall seem needful and proper, touching the management power to
and disposition of the stock, property, estate and effects of the Fooribes
corporation, and touching the duty and conduct of the officers,
clerks, and servants employed by the said company, and all
such other matters as appertain to the business of the said
company ; and shall also have power to appoint as many
officers, clerks, and servants, for carrying on the said business,
and with such salaries and allowances as to them shall scem
meet; Provided, that such rules and regulations be not

repugnant to the laws of this Province.

XVIL. And be it, dc., That it shall not be lawful for any Corporations

have

such corporation, their agents, or servants, or any of them, power foen-
ter on Jands

(unless where it is expressly anthorised by the "Act creating ofthe Crown,
such corporation) to enter upon, hold, use or enjoy, for any sonsentof
purpose, any lands or grounds of or belonging to His Majesty, Governor,
His Heirs and Successors, without the license and consent of (gee12 Vic,
the Governor, Lieutenant-Governor, or Person Administeringg;l%f’sf'gg'_)
the Government of this Province, signified under his hand

and seal.

XVILL And be i, dc., That it shall not be lawful for any corporation
corporation to carry on the husiness of banking, unless where ?ffr; on

such power shall be expressly conferred by the Aect creating e
such corporation. hthorled.

XIX. And be it, &c., That when it shall not be otherwise

. - Actions

provided in any Act to be hereafter passed, for any of the brought
purposes aforesaid, and whereby powers and authority are given ;%;‘;;‘,iﬁ
to be cxercised over the property, real or personal, or over the purstanen
person of any individual, for the promoting and securing the Efv’é%"f;“ any
objects intended to be advanced by the corporation created by ‘tg?eolﬁ}ag?;ﬁt

any such Act, then if any action shall be brought against any months. ™

person or persons, for anything done in pursuance, or in exe-
cution, of the powers and authorities given by such Act, such
action shall be commenced within six calendar months next
after the fact committed ; or in case there shall be a continua-
tion of damage, then within six calendar months after the
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Defendants doing or committing such damage shall cease, and not after-
sposiai . wards; and the defendant or defendantsin such action may
ovidonco. plead the general issue, and give such Act, and the special
A lES™ matter, in evidence at the trial,

Legislatre ~ XX. And be i, &c., That notwithstanding the privileges
to have

powerto that may be conferred by any Act hereafter to be passed, upon
make addi- . .

tionsand ~ any corporation to be created for the purposes aforesaid, or any

alterations . . . .
inany Actof Of them, the Legislature may, at any time tkereafter, in their

%ﬁ%‘f‘pm' discretion, make such additions to the Act creating such cor-
porations, or such alteration of any of its provisions, as they
(See 12 Vie, May think proper, for affording just protection to the public,
:;1%,?’;'256,) or to any person or persons, body corporate or politic, in
respect to their estate, property or rights, or any interest
therein, or any advantage, privilege or convenience connected
therewith, or in respect to any way, or right of way, public or
private, that may be affected by any of the powers given to
such corporation; and that unless it shall be otherwise pro-
vided in any Act that shall be passed for chartering any bank,
it shall be in the discretion of the Legislature, at any time
thereafter, to make such provisions, and impose such restric-
tions, with respect to the amount and description of notes
which may be issued by such bank, as may to them appear

expedient.

1 VICTORIA, CHAP. 7.

An Act to amend the law with respect to the liability of the
legal Representatives of Joint Contractors, and of Defen-
dants on Joint Judgments.

[Passed 12th January, 1838.]

WHEREAS by the laws of this Province, if one or more of

several defendants against whom a joint judgment shall have

been entered, or if one or more of several joint contractors,
obligors or partners, shall die, the representative of such
defendant, joint contractor, or obligor or partner, is not liable
under such judgment, contract, obligation or promise ; for the
remedy whereof, Be it, &c, That if any one or more of any

Preamnble,



2 Vio., Cmap. 1. 61

joint contractors, obligors or partners, shall die, it shall and%:ggeg:m'
may be lawful for the person interested in such contract, obli- Goceased
gation or promise, entered into by such joint contractor, obli- {ractor made
gor or partner, to proceed by action against the representatives withetand-
of such joint contractor, obligor or partner, in the same manner y5 reobe

as if the said contract, obligation or promise, had been jointf{%'ﬁgf be
and several, notwithstanding there may be another person

liable under such contract, obligation or promise, still living,

and an action pending against such person.

II. And be it, dc., That if any one or more of the defen-lf)’mgigfg

dants in any action, against which a joint judgment may have aséi.’ii Facias
been entered in any Court of Record in this Province, shallg;%s:;;ztge
die, it shall and may be lawful for the plaintiff or plaintiffs, or Jotat Con-
the survivor or survivors of them, or the executor. or adminis- authorised ;
trator of such survivor, to proceed by writ of scire facias (See C. L. P,
against the representatives of such defendant or defendants, ;’fa&éﬁ’m)
respectively, so dying, notwithstanding there may be another
defendant still living, and against whom the said judgment No greater
may be in force: Provided always, that nothing in this Act foilected
contained shall be construed to extend to authorise the collec- Sty mages
tion of a greater sum than the debt or damages justly due,

with interests and costs : Provided always, that the property Limitation of
and effects of stock holders in Chartered Banks, or the mem- Stockholders

bers of other incorporated Companies, shall not be rendered Bankoof T
liable to a greater extent than they would have been if this Comperion

Act had nof been passed.

———

2 VICTORIA.—CHAP. 1.

An Act to regulate the name and style of the Court established
under the authority of an Act of the Provincial Parliament,
passed in the thirty-fourth year of the reign of King George
the Third, intituled, “ An Act to establish g Superior Court
of Civil and Criminal Jurisdiction, and to regulate the
Court of Appeal.”’

[Passed 11th May, 1839.]

- WHEREAS it is expedient and right, that the name and style Preamble.
- of the Court established in this Proviace under the authority
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STATUTES OF PrRACTICAL UTILITY.

of an Act of the Provincial Parliament, passed in the thirty-
fourth year of the reign of His late Majesty King George the
Third, intituled, ¢ An Act to establish a Superior Court of
Civil and Criminal Jurisdiction, and to regulate the Court of
Appeal,” should alter and vary according to the existing fact
of the reigning Sovereign being male or female: Be 4, dc.,
That from and after the passing of this Act, the name and
style of the said Court shall be, His Majesty’s Court of King’s
Bench in and for the Provines of Upper Canada, during the
reign of any male Sovereign; and that the said name and style
shall be, Her Majesty’s Court of Queen’s Bench in and for the
Province of Upper Canada, during the reign of any female
Sovereign, as the case may be, anything in the above-mentioned
Act to the contrary thereof in anywise notwithstanding.

II. [Pending suits not affected. ]

2 VICTORIA.—CHAP. 2.

An Act to alter and amend the law relating to the appointment
of Commissioners of the Court of King’s Bench, in the
several Districts of this Province.

[Passed 11th May, 1839.]

WHEREAS it is expedient to alter and amend the law relating

to the appointment of Commissioners for taking Recognizances

of Bail, and Affidavits, in the several Districts of this Province,
s0 as to authorise the Justices of Her Majesty’s Court of

King’s Bench, in certain cases, to make such appointments,

without the intervention of the Chief Justice; Be st, dc.,

That in the event of the death of the Chief Justice, for the

time being, or his absence from the Province, it shall and may

be lawful for any two or more of the Puisne Justicés of the
said Court, to appoint Commissioners for taking Recognizances
of Bail, and Affidavits, in the several Districts in this Pro-
vince, in like manner as the said Chief Justice, and other the

Justices of the said Court are now by law authorised to do,

any thing contained in any former Act or Acts notwith-

standing.
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3 VICTORIA.—CHAP. 5.

An Act to Provide for the continuation of Suils and Process,
in cases of formation of new Districts.

[Passed 10th February, 1840.]

WHEREAS in cases where new Districts have been erected DY preambe.
Acts of the Provincial Parliament, much inconvenience has pyuita; of

been found to arise from the want of legal authority in the Reomveni-

respective Sheriffs of the Districts, of which the new Districts from the

1 of new
f'ormed a part, to continue to e.xecut.e legal process already9fnew
issued, and to execute process in suits already commenced :

Be it, dc., That all suits commenced in auy of the District Beel2ic,
Courts of this Province, and all suits commenced in Her

Majesty’s Court of Queen’s Bench, at the time of the division Al euits
.. . . . . comme
of any District of this Province, shall contirue to final judg- at tho timo
- . e s . of dividin;
ment and execution as if no such division had taken place ; any Distrit,

and all process, whether mesne or final, directed to the Sheriff tm oo frrmic?

of the District in which the suit shall have been commenced, jaa irision
. shall be considered legal and regular, notwithstanding the P'™*
¢ erection of any new District; and the Sheriffs of the Distriets gperifs to
: to which such process shall have been or shall be addressed, Troon 4o,
shall have the execution of such process, and the custody of2¥such. |
- 2ll persons and property taken or seized under the same, and b3 2ot been
{ shall be subject to the same liabilities respecting the same, as
¢ if no such new District had been erected, any thing in the
several Acts for the erection of new Districts to the contrary

. thereof in any wise notwithstanding.

- IL Provided always, and be it, dec., That nothing in this Not to pre-

¢ or any other Act contained shall extend, or be construed to ;:ﬁf;m s

- extend, to prevent the Court of Queen’s Bench, or a Judgegﬁgr;&f,gm

§ thereof, from ordering the trial of any new cause pending, as {,*;;:‘,;‘;;z
1 aforesaid, to be had in such new District: Provided also, that mpg act 1
¢ the provisions of this Act shall extend to any case arising from $tend to

1 any division of Districts which may hereafter take place. Do Borcafter
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3 VICTORIA—CHAP. 8.

An Act to make perpetual certain parts of an Act passed in
the fifth year of the reign of Ihis late Majesty King
William the Fourth, intituled, “ An Act to prevent the
unnecessary multiplication of Law Suits, and increase of
Costs in Actions on Notes, Bonds, Bills of Exchange and
other Instruments,” and for other purposes therein men-

t'éoned.”
Passed 10th Februar y 1840.
Y

WazREAS an Act passed in the fifth year of the reign of His
late Majesty King William the Fourth, intituled, ¢ An Act to
4tn, éth, Tth, prevent the unnecessary multiplication of law suits, and in.
%evcnons,é crease of costs in actions on notes, bonds, bills of exchange,
e.1, repealed. and other instruments,”’ is about to expire, and it is expedient
to continue the said Act and make it permanent: Be ¢, &c.,
That the fourth, sixth, seventh, tenth and fourteenth clauses

of the said Act be and the same are hereby repealed.

Preamble.

.. IL And be 1, dc., That the plaintiff in any joint action
Plaintiffs in A ? ?
actions  against the drawers, malkers, endorsers and acceptors, or any
gains . .
soveral - of them, of any hill of exchange or promissory note, may
parties to a . . .
billor note, declare in the form contained in the Schedule hereunto
may declare . . .
inagiven annexed, upon such bill or note, varying the same according to

form. .
the circumstances of the case.

Dotondants 1L+ And be 1t de., That inany such action the person sued
- maysetoff ghall be entitled to set-off against the said plaintiff any pay-
demands,  ment, claim or demand, whether joint cr several, which in its
particular  pature and circumstances arises out of or is connected with the
descripttion.] . . . . ..
bill or promissory note, which is the subject of such joint
action, or the consideration thereof, in the same manner and to
the same extent as though such defendant had beenisued in
the form heretofore used; and if the jury shall allow any
demand as a set off, and still find a balance in favour of the
plaintiff, they shall state in the verdict the amount which they
allow to each defendant as a set off against the plaintiff’s
demand.

IV. [Pending proceedings not affected. ]
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SCHEDULES.

1. On a Promissory Note.

For that whereas the said ——, (the maker of the note,) on
the day of , at ——, made his promissory note in
writing, and thereby promised (setttng forth the note in
the usual manner,) and the said ——, (the first, second or
other endorsers) afterwards duly endorsed the same, and the 535 ™
said , (the last endorser) delivered the said note, so %%l,“’l%‘,')l" B.
endorsed, to the said plaintiff, (aver presentment, notice, &e.,
where by law necessary in the particular case.) By reason
whereof the said ——, (all the defendants) became jointly and
severally liable to pay to the said plaintiff the said sum of
money in the said note specified, and being so liable, afterwards
jointly and severally promised the said plaintiff to pay him the
same. (Add the usual breach.)

2. Ona Bill of Exchange.

For that whereas the said ——, (the drawer,) on the ——
day of ——, at ——, drew his certain bill of exchange,
directed to ——, (setting forth the bill according to its tenor
and effect) the said , (the drawee) afterwards duly $ga
accepted the same, and the said ——, the first and other mﬁf;ﬁ)
endorsers,) afterwards duly endorsed the said bill of exchange,
and the said ——, (the last endorser,) delivered the said bill,

© so endorsed, to the said plaintiff, (averment, presentment, pro-

| test, notice, &c., where by law necessary in the particular

case.) By reason whereof the said ——, (all the defendants)
became jointly and severally liable to pay to the said plaintiff
the said sum of money in the said bill specified, and being so
: liable, afterwards jointly and severally promised the said
- plaintiff to pay him the same, (Add the usual breach.)

;

—
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7 VICTORIA.—CHAP. IV.

An Act to facilitate the proof of the Laws in Upper and
Lower Canada, and to declare Protests of Notaries Public
Evidence, in certain cases in Upper Canada.

[Passed 9th December, 1843.]
Preamble. FOR the better and more effectual proof of the Statute Law
of the Province of Canada, and of Upper and Lower Canada,
previous to the Union of the said Provinces, in all Courts of
Civil and Criminal Jurisdiction in every part of the said
Copy of the [Tpjted Province; Be f, dic., That the copy of the Statutes

Laws of Low-

o ot by and Ordinances of the late Province of Lower Canada, printed

suthority, o and published by the printer duly authorized to print and
i Upper  publish the same by Her Majesty, or by any of her Royal
predecessors, shall be received as conclusive evidence of the
several Statutes made and enacted prior to the Union of the
Provinces of Upper and Lower Canada, by the Legislature of
the Province of Lower Canada, and of the tenor of such
Statutes and Ordinances, in all suits, actions, or prosecutions
respectively, commenced, instituted, or carried on, or to be
commenced, instituted, or carried on in any Court of Civil or
Criminal Jurisdiction, in that part of the Province of Canada
Copy of the ¢alled Upper Canada; and in like manner the copy of the
Loy Statutes of the late Provmce of Upper Canada, printed and
rnted by published by the printer duly authorized by Her Majesty, or

authority, .
Yoevidence },u any of her Royal predecessors, to print and publish the

Conade same, shall be received as conclusive evidence of the several
Statutes made and enacted by the Legislature of the said
Province of Upper Canada, prior to the union of the said
Provinces of Upper and Lower Canada, and of the tenor of
such Statutes in all suits, actions, or prosecutions respectively,
commenced, instituted, or carried on, in any Court of Civil or
Criminal Jurisdiction in that part of the Province of Canada
called Lower Canada.

‘Certifleates II. And be it, &c., That any note memorandum, or certifi-

tobepre  cate, made or to be made by one or more Notaries Public,

sump
ovidence in -either in Upper or in Lower Canada, in his own hand-writing,
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or signed by him at the foot of, or embodied in any Protest, crtain cases
or in a regular Register of Official Acts kept by him, shall be i2 Upper
presumptive evidence in that part of the Province of Canada

formerly called Upper Canada, of the fact of any notice of
non-acceptance or non-payment of any Promissory Note or

Bill of Exchange having been sent or delivered, at the time

and in the manner stated in such note, certificate, or memo-

randum.

II. And be it, dc., That from and after the passing of pozuction
this Act, the production of any Protest on any Promissory pf Protest fo
Note or Bill of Exchange, under the hand and seal of any five evidence
one or more Notaries Public, either in Upper or in Lowermgzas
Canada, in any Court in that part of this Province formerly
called Upper Canada, shall be presumptive evidence of the

making of such Protest.

—

7 VICTORIA,—CHAP. XXX,

An Act to enable Courts of Law in that part of this Privince

called Upper Canada, to give relief against adverse claims

made upon persons having no interest in the subject of such

claims.

[Passed 9th December, 1843.]

WHEREAS it often happens that a person sued at Law in pregmppe,
Upper Canada, for the recovery of money and goods, wherein
he has no interest, and which are also claimed of him by some (Een 12 vie
third party, has no means of relieving himself from such ad-
verse claims but by a suit in Equity against the Plaintiff and
such third party, usually called a Bill of Interpleader, which
is attended with expense and delay : for remedy thereof, When a De-

) fendant is

Be it, &c., That upon apphcatxon made by or on the behalf Por Caney
of any Defendaut sued in Her Majesty’s Court of Queen’ s $nd has po

Bench for that part of this Province called Upper Canada, or the o it .
Jin any of Her.Majesty’s District Courts in that part*of this l;!:ir!trg o
Province, in any action of Assumpsit, Debt, Detinue, or Interested,
Trover, such application being made after Declaration andaJudgs "

‘before Plea, by Affidavit or otherwwe, showing that such grant r{elie!y
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byordering Lefendant does not claim any interest in the subject matter of
such third -the suit, but that the right thereto is claimed or supposed to
s belong to some third party who has sued or is expected to sue
et L for the same ; and that such Defendant does not in any man-
in such other ner collude with such. third party, but.is ready to bring into
perasitmay Court, or to pay or dispose of the subject matter of the ac-
tion, in such manner as the Court (or any Judge thereof)
may order or direct, it shall be lawful for the Court (or any
Judge thereof) to make rules and orders calling upon such
third party to appear, and to state the nature and particulars
of his claim, and maintain and relinquish his claim ; and upon
such rule or order to hear the allegations as well of such third
party as of the Plaintiff, and in the meantime to stay the
proceedings in such action, and finally to order such third
party to make himself Defendant in the same or some other
action, or to proceed to trial on one or more feigned issue or
issues, and also to direct which of the parties shall be Plaintiff
or Defendant on such trial, or, with the consent of the
Plaintiff and such third party, their Counsel or Attorney, to
dispose of the merits of their claims, and determine the same
in a summary manner, and to make such other rules and
orders therein, as to costs and all other matters, as may ap-

pear to be just and reasonable.

Judgmentto 1L. And be i, dc., That the Judgment in any such action
e I dtes OT issue as may be directed by the Court or Judge, and the
tothesult.  gecision of the Court or Judge in a summary manner, shall

be final and conclusive against the parties, and all persons

claiming by, from, or under them.

III. And be it, &c., That if such third party shall not ap-
gﬁ{’;ﬁh‘tﬁd pear upon such rule or order to maintain or relinquish his

ohsy Ay % claim, being duly served therewith, or shall neglect or refuse

order of the .
Somrtno . to comply with any rule or order to be made after appearance,

may bo var it shall be lawful for the Court or Judge to declare such third

m‘?s party, and all persons claiming by, from, or under him, to be
andthe  for ever barred from prosecuting his claim against the original
make such  Defendant, his Executors, or Administrators ; saving, never-

rder a5 shall
o ight be- theless, the right or claim of such third party against the
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Plaintiff; and thereupon to make such order between such tmeen the
Defendant and the Plaintiff, as to costs and other matters, as Defendant.
may appear just and reasonable

IV. And be it, dc., That every order to be made in pur- any order of
suance of this Act by a smule J'udo-e not sxttmo in open 3udx;§le
Court, shall be liable to be rescinded or altered by the Court, ey e &t

in like manner as other orders made by a single Judge. Sored by tho

V. And be it, d&c., That if upon application to a Judge in I;theJudse
the first instance, or in any later stage of the proceedings, he sball think
it right to
shall think the matter more fit for the decision of the Court, it refer the
shall be lawful for him to refer the matter to the Court ; and the thanurt,he
thereupon the Court shall and may hear and dispose of the ™7 0%
same in the same manner as if the proceeding had originally

commenced by rule of Court instead of the order of a Judge.

VI. And whereas difficulties sometimes arise in the execu- Preamble.
tion of process against goods and chattels issued by or under
the authority of the said Courts, by reason of claims made to glealmsdshall
such goods and chattels by persons not being the partxes thxrd arties
against whom such process has issued, whereby Sheriffs and chattels -
other offiers are exposed to the hazard ‘and expense of actions, ﬁm}&ﬁ:’
and it is reasonable to afford relief and protection in such .,.mh”‘"
cases to such Sheriffs and other officers; Be it therefore, &c., 3,":,,',’:’?;,’3
That when any such claim shall be made to any goods or3pst sk
chattels taken or intended to be taken in execution under any i, vi,
such process, or to the proceeds or value thereof, it shall and & 505 4)
may be lawful to and for the Court from which such process
issued, upon application of such Sheriff or other officer, made
before or after the return of such process, and as well before
as after any action brought against such Sheriff or other
- officer, to call before them by rule of Court, as well the party
¢ issuing such process as the party making such claim, and
i thereupon to exercise for the adjusiment of such claims, and
. the relief and protection of the Sheriff or other officer, all or
. uny of the powers and authorities hereinbefore contained,
~ and to make such rules and decisions as shall appear to be
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Costatobo _just, accordihg to the circumstances of the case, and the costs

Hon of the of all such proceedings shall be in the discretion of the Court.

VII. And be it, &c., That all rules, orders, matters, and
Rules, &c,  decisions to be made and done in pursuance of this Aect, ex-
this ot 0 cept ocly the affidavits to be filed, may, together with the
onRecord.  declaration in the cause (if any) be entered of record, with a
note in the margin expressing the true date of such entry, to
Decistons o the end that the same may be evidence iu future times, if
gﬁc;ng:n s, Tequired, and to secure and enforce the payment of costs
directed by any such rule or order; and every such rule or
order so entered shall have the force and effect of a Judgment,
except only as to becoming a charge on any lands, tenements,
& or hereditaments; and in case any costs shall not be paid
emedy for T . .
pc:x;‘tf,irnot within ﬁf?een days after notice of the taxation and amount
Testo of thereof, given to the party o.rdered to pay the same, his agent,
writs. or attorney, execution may issue for the same by Fieri Facias
or Capias ad Satisfaciendum adapted to the case, together
with the costs of such entry and of the execution; and such
writ or writs may bear teste on the day of issuing the same,
whether in term or vacation; and the Sheriff or other officer
executing any such writ shall be entitled to the same fees,
and no more, as upon any similar writ grounded upon a judg-
proviso.  Taent of the Court: Provided always, nevertheless, that no
RoGapias s such writ of Capias ('zd Satisfactendum s}l&!l be sued. out
Satisfaclen ypon any such proceeding, except upon a similar affidavit to
excepton that required upon the ordinary judgments of such Courts
vit. respectively.

Exception.

Foes.

7 VICTORIA.—-CHAP. XXXIII
An Act to render more summary the means of enforcing the

Returns of Process by Sheriffs and Coroners, in that part
of this Province called Upper Canada.

[Passed 9th December, 1843.]

WHEREAS it is expedient to facilitate and render more sum-
mary the means of enforcing the returns of process by
Sherifis and Coroners in that part of this Province called

Preamble.
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Upper Canada; Be it therefore, dc., That when any Sheriff Whena

iff or

Sher:
or Coroner shall, at any time after the passing of this Act, ) Goroner

fail to return any writ to him directed and delivered for eXecl- to raturs
tion, which shall have been issued out of Her Majesty’s Court gudgzso? the
of Queen's Bench or any of the Disirict Courts, within the faone 2 o
time when he shall be ordered to return the same by any rule I,”,:’ E:m”‘éi"“
or order of the Court out of which such writ shall have been ™ 7hy a writ

issued, then, and in every such case, it shall and may be law- ,,f,:‘g‘:;?:,ﬂd

ful to and for a Judge of such Court to grant to the Plaintiff por 25,
or Plaintiffs, Defendant or Defendants, in the cause in which

such writ shall have been issued, a summons calling upon such g%sz'ﬂc.,
Sheriff or Corouer to shew cause why a writ of attichment

should not be issued against him; and that the same or ANV b cecdings
other Judge of the said Court shall have power, at the return on such
of such summons, to discharee the said summons, or order a

writ of attachment to be issucd against such Sheriff or Co-

roner, or to limit a further period after which such writ of
attachment shall be issued, unless a return be made in the
meantime, or otherwise to order, as to such Judge shall seem

proper under the circumstances.

II. And be it, &c., That if at the expiration of any further on faiture of

time which such Judge may limit by any order made at the E%mreri

return of such summons, such writ shall not have been re- forPy ™ith

turned, it shall and may be lawful to and for any Judge of the Dadesfter

Court out of which such writ issued, in vacation, or for the por% st
Court in term, upon proof of the service of such order, and isue sguinst
of the failure of such Sheriff or Coroner to return such writ,
to order a writ of attachment to be forthwith issued against

such Sheriff or Coroner.

III. And be it, &c., That writs of Habeas Corpus may in ,py yuq

like manner be issued out of any of the said Courts under the }3 2270 toe

order of a Judge, who shall bave the same powers, authority, 2 the Court,

and discretion in issuing any such writ of Habeas Corpus, or 2rpus issued
in committing any such Sheriff or Coroner to close custody 'g;“ﬁm
when brought before him upon such writ, or in admitting him zer.

to bail, and in all other proceedings which may be had or
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taken thereupon, as are now possessed by the said Court of
Queen’s Bench, or any of the said District Courts.

Such writs of IV. And be it, &c., That all writs of attachment and

pus may be Habeas Corpus issued agamst any Sheriff or Coroner, may be

:?:12‘3,’;’5““";, returnable on a day certain in vacation, which day shall be

trnmer® fixed by the order of the Judge or the Court under which the
same shall be issued, and shall not be more than thirty days
from the time of issuing such writ of attachment or Habeas
Corpus ; and that when any such writ shall be returnable in
vacation, it shall be made returnable before the presiding

(12 Vie: Judge in Chambers, when the same is issued out of the said
Court of Queen’s Bench and when the same is issued out of
any of the said District Courts, then before the Judge of the
Distriet Court out of which the same is issued.

Sherit or V. .And be it, &c., That any Sheriff or Coroner who shall

Coroner not
returning DOt Teturn any writ issued ont of the said Court of Queen’s

w“;ﬁ.ﬁ??::,. Bench or any of the said District Courts, within the period of

e e being three calendar months after a writ of attachment for not re-
S e turning the same shall be executed against him, shall forfeit
office. his office ; and if any Sheriff or Coroner, who shall not have
($ee)2 Vi returned any such writ within such period, shall continue
ety iho after the expiration of such period to exercise the duties of
shall oon- . his office without having been duly re-appointed to the same,
erciso it he shall forfeit and pay the sum of one hundred pounds of
:;;l;ti;n re  lawful money of this Provin?e to any person who shall sue for

the same in any of Her Majesty’s Courts of Record, having
competent jurisdiction: Piovided always, that such action
shall be brought within the period of twelve calendar months
after such forfeiture shall have been incurred.

Proviso.

Costsunder VL. And be it, dc., That the cost of any proceedings under

bo i 5o s the authonty of this Act to enforce the return of process,

frms. shall be in the diseretion of the presiding Judge or of the
Court, as the case may be, who may order them to be paid by
the Sheriff or Coroner against whom the proceedings are had.

or by either of the parties in the cause.
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VII. And be it, drc., That this Act shall not be construed Act notto

rfere
to interfere with or take away any remedy which existed be- wlth exist-

. ing remedies.
fore the passing thereof.

L]

8 VICTORIA, CHAP. 13.

An Act to amend, consolidate, and reduce into one Act, the
several Laws now in force, establishing or regulating the
practice of District Courts in the several Districts of that
part of this Province formerly Upper Canada.

[Passed 17th March, 1845.]

WHEREAS it is necessary to make further provision for regu- Preamble.
lating the practice of the several District Courts in Canada
West, and for extending the jurisdiction thereof : Be i, de.

[Repeals 58 Geo. IIT., ¢. 4; 2 Geo. IV., ¢.2; 4 Will. IV,
c. 6,83 2,8 and 4; 5 Wil IV, ¢. 4; 4 & 5 Vic, c. 8;
and 4 & 5 Vie,, ¢. 3, 5. 6.]

II. And be it, drc., That there be established, in and for pistsiet
every District in Canada West, a Court of Law and of Record, Courts .
to be known by the name and style of ¢ The District Court”
of each respective District, over each of which Courts one or (8312
more Judges to be appointed under the Great Seal of the o Wicr i)
Provinece (and who, as well as those Judges who are now
appointed and who shall remain qualified, shall hold office
during good behaviour) shall preside: Provided always, that
it may be lawful for the Governor to remove any such Judge or
Judges of the said Court, wpon a Joint Address of the Legis-,
lative Council and Legislative Assembly, and there shall also appointed.
be a Clerk, to be appointed in the same manner, who shall NoAtterney,
hold office during pleasure : Provided also, that no practising Gl ™
Attorney or articled Clerk shall discharge the duties of such (See 12 Vic,,
office, under penalty of forfeiture of the sarec. >0 &.12)

III. And be it, dc., That each of the Judges of the said dges to be
Courts shall be a Bamster at Law, and if appointed under this Berristers.
Act when it shall come into force, shall be of at least five years
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standing, and shall reside within the District over the District
Court whereof he or they respectively shall be appointed to
preside ; and that the first or Senior Judge of the District
To preside ot COUTt Of any District, being also a Justice of the Peace
Quarter  therein, shall preside as Chairman at the General Quarter
Sessions of the Peace for such District, unless in cases of
absence from sickness or other unavoidable cause, when the
Justices present shall elect another Chairman pro tempore:
Provided always, that no Judge of any such District Court
Proviso.  shall, directly or indirectly, practise or carry on or conduct
NoJudge to any business in the profession or practice of the Law, while
practise the . . o .
law. acting as such Judge, on pain of forfeiting his office, and sub-
Penalty.  Ject to the further penalty of one hundred pounds, to be
Distribution. Tecovered by any person who shall sue for the same, by action
of debt, bill, plaint, or information, in Her Majesty’s Court of
Queen’s Benel. for Upper Canada; one half of the said penalty
to belong to the party suing, and the other to Her Majesty,
Her Heirs or Successors.

Judgesto IV. And be it, &c, That every Judge so to be appointed,

ofoice.  before he shall be qualified to act as such, shall take the
following oath before some person to be appointed by the
Governor of this Province to administer the same, that is to

Theostn, 8ay: I ——do swear that T will truly and faithfully, accord-
ing to my skill and knowledge, execute the several duties,
powers and trusts of Judge of the District Court of the
District of——, and of the several Division Courts within the
same, without fear, favour or malice ; so help me God.”

V. And be it, &c., That the said Courts respectively, shall

Amount of hold plea of all causes or suits relating to debt, covenant or
urisdiction R
ofthemid contract, to the amount of twenty-five pounds, and in cases of

Courts. .
contract, or debt on the common Covnts where the amount is

G52 ascertained by the signature of the defendant to be jfifty

Vie.c. 119; . . :
%gv;g.cc.mo, pounds, and also in all matters of tort, relating to personal
8.9; 19 & 20

Vic. o, 00, s. chattels, where the damage shall not exceed twenty pounds,

%) and where titles to land shall not be brought in question.

VI. [Repealed by 9 Vie., ¢. 7, s. 3.]
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VIL

and }[Repealed by 12 Vie,, c. 66, 5. 1.]

VIIL

IX. And be it, dc., That in all causes in the said District ;l)‘llggif.?; .
Courts, the time for pleading replying, rejoining and otherwise limited ;Is:
answering until the parties are at issue, shall be four days. ~091$i§.eeg% &

5.2, ?dopting
X SLD A,

to | inclusive. [Repealed by 19 & 20 Vic., ¢. 90.] T536)
XTL

XIIL. And be it, dc., That no plea, replication or other Afdavit
. . to be annex-
pleading,! wherby the title to any land or to any annual ored toany
other rent, duty or other custom or thing relating to, or issuing T the title
out of lands or tenements shall be brought in question, shall be it question
received by any District Court, without an affidavit thereto (see19 820
annexed, that such plea, replication, or other pleading is not ;’Zoc) %
pleaded vexatiously, or for the mere purpose of excluding such
Court from having jurisdiction, but that the same does contain
matter which the deponent believes is necessary for the party

pleading, to enable him to go into the merits of his case.

XIV.
to inclusive. [Repealed by 19 & 20 Vie. ¢. 90.]
XIX.

XX. And be it, &c., That the Judges or Clerks of the Who may
several District Courts respectively, and all Commissioners in e 2fids
the respective districts duly appointed for taking affidavits and recognt
special bail in the said Court of Queen’s Bench, shall be and
are hereby authorized to take all affidavits, as well as all recog-
nizances of bail that may be required to be taken in the

respective District Courts.

XXI. And be it, dc., That the Sheriff to whom any Writ 1a hat
of Capias ad Respondendum shall be directed, shall take bail 25 4be
thereon and assign the bail bond if required, in like manner as ::g;ﬂ*:},:“"
the law does or shall direct in cases where like process is beilbond.
issued from the said Court of Queen’s Bench, and such

assignment shall have the like validity and effect; and that
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Actionon  Whatever may be the penalty of the bail bond, an action
the Bond i thereon may be brought in the District Court from which the
v Do'tha” Wit of Capias issued, and proceeded in to final judgment av.

;'g;g‘g“” execution, as in other cases within the jurisdiction of such

23055%  District Court.

XXII.

to inclusive. [Repealed by 19 & 20 Vic. c. 90.]
XXIV.

XXV. [Repealed by 12 Vie. c. 66.]

Prisoners XXV.I. And be it, dc., That every prisoner arrested upon
aditied o process issued out of any of the said District Coul.'ts:, whether
same cases  detained by the Sheriff or other officer upon the original arrest
Jndmanner or upon the surrender by his bail, shall and may be admitted
Bonch. _ to bail in term time or vacation, upon the same terms and in
4183, the same manner as if he were a prisoner under the like

$imr o1 p. Circumstances in the said Court of Queen’s Bench.

Bail may XXVII. Ard be it, dc., That the bail, or either of them, in

throi. any suit in the said District Courts, may surrender their prin-

e o cipal in like manner and upon the same terms as may be done
S haa 1OW or hereafter in the said Court of Queen’s Bench ; and that
asinlike o the respective Judges in the said District Courts shall have
Queew’s  power to grant the same remedies to the Plaintiff against the
Sheriff or Sheriff’s bail, or the bail to the action, respectively,
and to afford relief to the Defendant, Sheriff or bail, in the like
way and by the like proceedings as might now or hereafter be
done in the said Court of Queen’s Bench, had the action been

instituted in that Court.
XXVIIL [Repezaled by 19 & 20 Vie. ¢. 90.]

What notice  XX1X. And be it, &c., That in all matters of fact to-be
%ﬁ‘g?’eif‘““ tried by a jury, when issue be joined, six days notice of
trial shall be given to the Defendant or his Attorney ; and in
all cases where judgment shall have been signed by default, six

days notice of assessment shall likewise be given, which said
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notice may be countermanded three days before the day
appointed for trying such issue or taking such assessment.

XXX. And be ¢, dc., That in all cases to be tried before ﬁ,‘;‘i‘;ﬁl‘fp‘i
the said Courts, and in all cases where damages are to be record i all
assessed, it shall be the duty of the Plaintiff to prepare and tned, or
enter with the Clerk a record in the form of a Nisi Prius damazesare
record, on or before the first day of the sitting of the said assessed.

Courts, respectively.

XXXI.

and Repealed by 19 & 20 Vie. ¢. 90.]
XXXII.} Rep y

XXXIII. And be it, dc.,That the said District Courts may wyits or
issue Writs of Subpena ad Testificandum to enforce the atten- SurPoe™

dance of witnesses residing within their respective jurisdiction ; 5ed 2nd

and also, Writs of Subpaena duces tecum to enforce the atten- i the,

dance of witnesses and the production of deeds and papers Bench-
material to the party suing out the same, and may proceed

against persons who, havmg been duly served with a Sulpana,
shall disregard or disobey the same, in like manner and by the

same mode of proceeding as is practised in the said Court of
Queen’s Bench.

XXXIV. And be it, dc., That it shall and may be lawful The Quoen's

for any Plaintiff or Defendant in any action now pending ori iseue Subpfg-
O]

hereafter to be brought, to sue out a Writ of Subpana as often pel the stten:

dance at trial

ag occasion may require, from the office of the Clerk of thein a District

Crown, or any of his deputies in Canada West, to compel the el

esses
attendance of any witness, resident out of the jurisdiction of S °*

of its
the District Court in which such action shall be brought orJ™isdictios
pending, to give evidence at the trial of such action, and also
writs of Subpena duces tecum to enforce the attendance of
witnesses and the production of deeds and papers material to
the party suing out the same, which Writs of Subpeena shall
be as effectual, and the person disobeying the same shall be
liable to the same penalties, as if the action had been
commenced and prosecuted in the said Court of Queen’s

Bench; and tfhe said Court of Queen’s Bench shall have
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power and authority to proceed against the person or persons
disobeying such Writ of Subpaena, as if the same had been
issued in a cause pending before the Court: Provided always,
that every witness shall be entitled to the sum of five shillings
for each day’s necessary attendance, and five shillings for
Costs allow- gyery twenty miles of travel : the sums paid to be costs in the

ed to wit-
Degses. cause.

Proviso,

. XXXYV. [Repealed by 19 & 20 Vie. ¢. 90.]

Defendant ~ XXXVI. And be t, dc., That it shall and may be lawful

moz{el;'amto for the defendant in any actlou to pay money into Court, in

§<8>5g, :; A like manner as the same may be done in the said Court of
) % Queen’s Bench.

Proceedinggs X XXVII. And be ¢, de., That the said District Courts

may be set . . . .
asidefor  may in term time, by rule or order set aside proceedmgs for

or stayed, 1rregular1ty, or stay the same until security be given for costs,

Bench.  in all matters within their jurisdiction, in like manner and to
the same extent, as the said Court of Queen’s Bench, or any
Judge thereof, can or may do.

Statwies ot XXXVIIL. And be it, dc., That all and every the Statutes
Lamlyto of Jeofails and of limitations and amendments, shall be of the

(S%‘;résll p, Same force in the said District Courts as in the said Court of
4., 1856, n’s Bench.
88, 37, 201.) Queen’s Benc

XXXIX. [Repealed by 19 & 20 Vie. ¢. 90.]

Distriot XL. And to the end that the trial of all issues to be joined

Juees™ in the said District Courts, as well as the assessment of

ot foming damages upon judgment obtained by default or upon demurrer,

o od” may be had at the most convenient time and place : Be i, dc.,

es; That it shall and maybe lawful for the Judges of the said

gﬁ;’e:;fm District Courts, respectively, to issue a Precept to the Sheriff

place. of their respective Districts, and also, if required by either
oo 1841 Plaintiff or Defendant in 2 suit where the Sheriff is the
ss.29, ¢ ) opposing party, to issue a Precept to any Coroner of their

respective Districts, at least fourteen days before the week in

which the General Quarter Sessions of the Peace are holden,
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requiring him to summon, and he is hereby directed there-

upon to summon, not less than thirty-six, nor more than
forty-eight jurors, to be and appear at the time and place when

and where the General Quarter Sessions are holden, on the

same day on which such Sessions do generally commence to

be holden, from whom a jury shall be taken for the trigl of , mpensa-
each issue or assessment of damages, in like manner as is tion to
practised in cases at Visi Prius ; and each juror sworn in any (See 144 15
cause shall be entitled to receive the sum of seven-pence half- Viey 014)
penny, and no more.

XLI. [Repealed by 19 & 20 Vie. ¢. 90.]
XLII. And be dt, dec., That it shall and may be lawful for when final

the party in whose favour the verdict shall be rendered, or inlerhe "

cases where the plaintiff was non-suited at the trial, for the Sheron i,

Defendant or his Attorney, to enter final judgment, on the gec 1. p.

third day of the term next after the rendering of such verdict, ﬁ18§§6’

and thereupon to sue out execution.

XLIII. And be 4t, &c., That the said several District pirict

Courts may set aside verdicts or nonsuits, and grant new trials, g}’;’;?,f;';‘,"

and hear and in their discretion grant motions in arrest of fials set

judgment, in all cases within their jurisdiction, upon the like dicts &

principles and grounds as prevail in the said Court of Queen’s Principles as
Bench upon similar applications: Provided always, that no Bench.
motion for a new trial or nonsuit shall be entertained after the Proviso.
rising of the Court on the second day of the term next ensuing fb‘gltfwlgtzlsa;*‘
the rendering of the verdict or nonsuit in the cause, and that all rules.

rules moved in the said Court in term time under this or any One balfof
other clause of this Act, shall be two day rules (where the ovedin
same rules in the Court of Queen’s Bench would be four day Boneh, 1o be
rules) and answerable or returnable on the third day inclusive, Dlst';l(::‘:m
after service, and may be made absolute at the rising of the

Court on that day, and in all cases not otherwise provided for ment b
herein, one half of the period allowed in the Court of Queen’s "%
Bench shall be allowed in the said District Courts, and upon all gsﬁ?;lf ¥5°
or any arguments in term time under this or any other clause 1ssIé k. 1‘%8

of this Act the Judge of the said Courts, respectively, may‘““’)
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pronounce judgment on the first Wednesday after term, or
again postpone from that day until the ensuing term.

XLIV. And be ¢, dc., That it shall and may be lawful for
In what . . . . .
cases and on the party recovering judgment in any suit or action brought in
That oondt any of the said District Courts, on application to the Judge of

ton may b the District Conrt of any other District than that in which such

a distrlct + judgment was recovered, and upon producing and filing in the

thatin"hich office of the District Court of such other District an exemplifi-
ment w8 cation of the judgment, together with an affidavit that such
judgment or some part thereof remains unpaid and unsatisfied,
to sue out execution in such other district, in the same man-
ner as by law he could do in the district in which such judg-
ment was rendered, and that the costs of obtaining such exem-
plification and execution shall be added to the amount directed
to be levied by such execution.
XLV.
and } [Repealed by 19 & 20 Vie. e. 90.]
XLVIL

comtmay  XLVII. Andbe it, &c., That it chall and may be lawful for

a 1 Tveee: .
reforence to the several Judges of the said District Courts, either at the

i Queen's sittings for trials or in term times, by consent of the parties, to
Bene order any cause to be referred to arbitration by rule of Court,
(see 19 &20 Which rule shall have the same effect, and shall be enforced by
Tty the same means, as if the same had been granted by the said
%;gé', E_'sAs;’ Court of Queen’s Bench in a cause depending in that Court ;
o seq.) and the several Judges in the said District Courts shall have

power to set aside any award made under such reference, under

the same rules and regulations, upon the same terms and in like

manner as is done by the Court of Queen’s Bench.

District XLVIIL And be 1t, &c., That the said District Courts shall
Courts®  have and exercise the same powers to enforce their regulations,

same Powe rules and directions as the said Court of Queen’s Bench in

ir regul .
thetr ;:%‘il:'.Uppf.:r Canada DOW  possesses, an.d may punish by fine‘or
Queen's  jmprisonment, or either, for any wilful contempt or resistance
of their regular process, rules or orders, provided that such
fine shall in no case exceed twenty-five pounds currency, nor

such imprisonment six calendar months.
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XLIX. And be it, &c., That it shall and may be lawful for o, a1
the said District Courts to issue writs of Fieri Facias against Vool
goods and chattels, and against lands and tenements, and Writs Beybe
of Capias ad Satisfaciendum upon all judgments entered in gueens
the said Courts, in the like cases, upon the same terms, and in
the same order, a8 similar Writs are or may hereafter be issued A, 1856,

182, el 8eq.)
by the said Court of Queen’s Bench.

L. And be ¢, &c., That all recognizances of bail taken in Recogni-

f bail
any of the said Dlstnct Courts may be entered of record in the may boen
tered of
Court in which the suit or action shall have been instituted; jrecord,
e {
and that action of debt or Scire Facias, shall lie thereupon, as%ez;? ™ T
in similar cases in the said Court of Queen’s Bench. 1856, 6. 206,)

LL And be it, dc., That in any action depending in Her Gourt of

Queen’s

Majesty’s Court of Queen’s Bench in Upper Canada, for any Bench may

debt or demand in which the sum sought to be recovered, and ;ﬁggsazoﬂ'ig

indorsed on the copy of the ongmal process served in such District
action, shall not exceed the sum of twenty-five pounds, and in District
where the

any action in the said Court for any debt or demand in which Tenuo is
the amount shall be ascertained by the signature of the Defen-

dant or Defendants, it shall be lawful upon applieation by the

Plaintiff or Plaintiffs for the said Court, or any Judge thereof,

if such Court or Judge shall be satisfied that the trial will not

involve any difficult question of fact or law, and the Court or

any Judge thereof shall think fit so to do, to order and direct

that the issue or issues joined shall be tried before the Judge

of the District Court of the District wherein the venue in such Proceedings
action shall be laid ; and for such purpose a Writ shall issue i sueb case.
directed to such J udffe, commeanding him to try such issue at Retorn:
the first or second sittings of such District Court next after the

issuing thereof, by a jury returned for the trial of issues joined

in the said Court, and to return such Writ with the finding of

the jury thereon endorsed, within ten days after the execution

thereof ; and such Judge shall proceed to try the issue or

issues, and return upon payment of the fees lawfully due

thereon; and if either party require the same, such Judge

shall, on payment of the fees hereinafter set forth, report in A faler

writing, under his hand, his charge to the jury, together with e domanded

G
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a copy of the evidence adduced, and of any other matter
necessary for a full understanding of the case.

33%155 L2 LIL. And be it, &c., That notice of trial and of counter-
146, etsag) mand shall be given according to the practice of the said Court

c?:; . of Queen’s Bench, and if the Plaintiff shall not proceed to try
mand. issue pursuant to such notice, or shall not countermand the

Conse- . . .
quences.  Same, judgment as in case of nonsuit may be entered, or other

(seo 0. L. P. proceedings may be had thereon, pursuant to the practice of
?1%?36’ the said Court of Queen’s Bench.

Procedings LIII. And be it, &c., That at the expiration of six daysnext
return of the after the receipt and ﬁhng of the said Writ of Trial and of the
verdict return thereof in the Crown Office, costs shall be taxed, judg-
ment signed, and execution issued, unless either party shall
apply to stay proceedings as hereinafter mentioned; and the
verdict of the jury on the trial of such issue or issues shall be
as valid and of the like force as a verdict of a jury at NVis¢
poweror  Lrius; and the Judge presiding at the trial of such issue or
Judgeas fo_issues shall have the like power, with respect to amendment on
such a trial and other proceedings and relief thereat, as are

possessed in that behalf by the Judges at Nis? Prius.

Pactof the LIV. And whereas it would greatly tend to diminish the
Aetof 0.0, expense and to the more expeditious termination of suits, if the

Sniraeanc. 1, Judges of the said several District Courts in Canada West were

SEweel authorised to execute Writs of Enquiry, to be issued from the
assessment said Court of Queen’s Bench: Be it, dic., That for and not-
Incies by withstanding anything contained in the twenty-ninth section
of a certain Act of the Parliament of Upper Canada, passed
in the second year of the Reign of His late Majesty King
George the Fourth, intituled, An Aect to Repeal part of and
amend the laws now in force respecting the practice of His
Majesty’s Court of King’s Bench in this Province, as provides
that in all cases where judgment shall have gone by default,
the damages shall be ascertained at the same time, and in like
manner as if the parties had pleaded to issue, it shall and may
be lawful in every action or suit to be brought after this Act
shail come into effect in Her Majesty’s said Court of Queen’s



8 Vic., Cmap. 13. 83

Bench, in which judgment shall go by default or in which
judgment shall be given for the Plaintiff on demurrer, and

there shall be no issue of fact to be tried, and in which damages

ate required to be assessed,a Writ of Enquiry for the Plaintiff i

to issue, directed to the Judge of the District Court of the Lnf;‘gge o
district in which the venue in such suit or action is laid ; which the District
Writ shall be executed at the first or second sittings of such such cases.
District Court next after the issuing thereof, and six days’ notice

of the execution thereof shall be Oiven to the Defendant or his ot rotur
Attorney ; and the Judge of the District Court shall make due shall be
return of the said Writ within ten days after the execution Wit oo
thereof, upon payment of the fees lawfully due thereon, and

if either party require the same, such Judge shall, on payment

of the fee hereinafter set forth, report in writing under his

hand, his charge to the jury, together with a copy of the

ewdence adduced and of any other matter necessary for a full
understanding of the case; and the Plaintiff may within siX wyen juge.
days after the receipt and ﬁlmrr of the Writ of Enquiry and of Jent mas be
the return thereof in the Crown Office, enter final judgment retwrs:
and issue execution thereon.

LV. Provided ulways, and be it, &c., That if either party .
shall object to any of the proceedings on the execution of any perty shall
such Writ of Trial or Writ of Enquiry, and shall give the rishes to set
opposite party notice of his intention to apply to set the same Procecding
aside within six days next after the day on which the verdict of Enquiry
thereon was rendered, such party may, before the entry of final ™ ° sk
judgment, apply to the said Court of Queen’s Bench in term
time, or to a Judge thereof in vacation, for a rule to shew cause
why such proceedings should not be set aside, which rule, if
granted upon the order of a Judge in vaeation, shall be return-
able in the term next ensuing the application, and shall operate
as a stay of proceedings in the mean time; and the said Court
of Queen’s Bensh where any such rule is granted shall make
such order thereon and grant such relief as the justice of the
case may require : Provided always, that nothing herem
contained shall be construed to affect the right of any party to™
apply to the said Court of Queen’s Bench against any other?fﬁf&':,gm

proceeding in the said cause, or to restrain the Plaintiff from J'orea.
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obtaining a rule to compute principal and interest, in cases in
which the same can now be lawfully done, unless the same
shall be otherwise ordered by any rule of the said Court of
Queen’s Bench.

LVI. A4nd be it, dc., That the Judges of the said Court of
Queen’s Bench, shall have power to make all necessary rules
and regulations for the practice to be observed as to such Writs
of Trial or Writs of Enquiry, and the costs therein, not incon-
sistent with the provisions of the Act or otherwise provided for
therein.

LVII. And be i, d&c., That if either party in a cause which
shall be instituted in any of the said District Courts, shall be
dissatisfied with the decision of the Judge upon any point of
law arising upon the pleadings, or with the charge to the Jury,
or the decision' upon any motion for a nonsuit, or for a new
trial, or in arrest of judgment, it shall and may be lawful for
such party (upon givingbond to the opposite party, himselfand
two sureties in such sum as the said Judge of the District
Court shall direct, which sureties shall also justify to such
amount by affidavit, to be annexed to the bond in like manner
as bail are required to justify) conditioned to abide by the
decision to be made in the cause, and to pay all sums of money
and costs, as well of the suit as of the appeal, as shall be taxed
and awarded to the opposite party, which bond and affidavit of
justification, and also an affidavit of the due execution thereof
shall be produced to the Judge of the District Court at the
time of making the application hercinafter mentioned, and
shall remain in the custody of the Clerk of the said District
Court until the opinion of the Court above shall be given, and
shall then be delivered to the successful party, to require the
Judge of the said District Court, to certify under his hand to
the said Court of Queen’s Bench, the pleadings in such cause
and all motions, rules or orders that have been made, granted,
or refused therein, together with his own charge, judgment or
decision thereon, and the evidence, and all objections and
.exceptions thereto when any trial has been had; whereupon
‘the same matter shall be set down for argument at the next
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term of the said Court of Queen’s Bench, which Court shall Matter to be

ed
give such order or direction to the Court below, touching the e Guammrs

Judvment to be given in such matter as the law of the land (seelz,cfz Vie,

shall require, and shall also award costs to either party in their Q‘fee’: su)

discretion, which costs shall be certified to and form part of 33’;3‘:;,’9

the judgment of the Court below; and upon receipt of such fot
order, direction, and certificate, the Judge of the District gy,

Court shall forthwith proceed in accordance therewith.

LVIIL. And beit, &c., That this Act shall come into and wpen tis
shall be in force and operation with regard to each of the said A%t stall
District Courts, respectively, upon, from and after the first day ©r*
of the first term of each of the said Courts, which shall com-
mence upon or after the first day of May next after the passing
of this Act: Provided always, that all process, suits, causes
and proceedings then pending in the several District Courts of
Canada West, shall be executed and continued, and all further Continaance
proceedmgs in such suits be carried on according to the suits. 8
provisions of this Act: Provided also, that Writs of Execution Proviso.
according to the established course of law may issue upon any Execution
judgment in any of the present District Courts which shall entet
remain in the whole or in part unsatisfied at the time this Act ";2;‘;2

shall come into operation. Courts.

LIX. And be dt, &c., That in any suit to be brought in the Costsinmits
said Court of Queen’s Bench after this Act shall come into Quees's

effect, which suit may be of the proper competence of the said ﬁ;ﬁ’é&h’“‘

Distriet Courts, no more costs shall be taxed against the %ﬁ‘é."é&‘ e
Defendant than would have been incurred in the District ™
Court in carrying on the same action, unless the Judge who
presides at the trial of such suit or action, shall certify in open
Court, immediately after the verdict is recorded, that it was a
fit cause to be withdrawn from the District Court, and to be
commenced in the said Court of Queen’s Bench: Provided
also, that so much of the costs of the Defendant, to be taxed
as between Client and Attorney, in any such suit wherein the paid by ag!txa
Judge shall not certify as aforesaid, as shall exceed the costs of maybe o
defence taxable, and which would have been incurred in the ana s off

costs
District Court in defending the same action, shall be set off o ottt

Proviso.
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and allowed by the Master in entering judgment against the
costs to be taxed for the Plaintiff and recoverable from the
Defendant.

Reagiverot X+ And be i, de., That the Treasurer of each of the
Feesappoint; Districts in Canada West, shall be the Receiver of Fees of the
) District Court within his District.

Allowance ~ LXL And be it, d&c., That every such Treasurer shall be
B e . Daid by a per centage of four pounds on every hundred pounds,
Judges how 30d 1m0 more, of the gross produce of the Fees of the District
paid. Court; and that every Judge shall be paid by a certain salary
Sularytobe in no case more than five hundred pounds, or less than two
{)i;!:hﬁeo timo hundred and fifty pounds ; and the Governor in Council shall
Governor in fix the remuneration to be paid to the Judges respectively,
Council. . .

having due regard as well to the population of the several

Districts as the amount of fees received by the Treasurer of
(See19 & 20 each District under this and the said last mentioned Aect; and
Vic , ¢. 90,/ . .
s.22)  the remuneration of the Judges may be increased, or as vacan-

cies shall occur, may be diminished by the same authority by

which they were at first fixed.
Clerks to LXIIL. And be <t, dc., That the Clerk of each District

soentsofall Court shall keep anaccount of all Writs of Capias ad Respon-
5?822;%3}% dendum, Executions, Subpenas, Rules, Orders, and all other
e Writs and Process of the said Courts, and of all other
Sehodule. papers and proceedings whatsoever, mentioned and included in

mﬁﬁlﬁe the Schedule hereto annexed of Fees to be collected by such

Jeosfor e Qlerk and paid over to the Fee Fund, and shall receive and
take all Fees payable on every such Writ or other proceeding,
and shall duly and regularly enter an account of all such Fees
in a book to be kept by him for that purpose, which Book
shall be open to all persons desirous of searching the same, on
payment of one shilling and three pence for each search, and
shall, from time to time, at such times as shall be directed and

Audit.  appointed by the Governor, submit his accounts to be andited
or settled by the Judge of the District: Provided always, that
no such fee shall be demanded or received for searching the
Appearance and Plea Book only, or either of them.
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LXIII. And be it, &e., That there shall be payable on every gees to te as
proceeding in the said District Courts the Fees which are set, 12 Schedule.
down for such proceedings respectively in the Schedule to this
Act annexed ; and a Table of such Fees shall be hung up in
some conspicuous place in the office of the several Clerks of
such Distriet Courts.

LXIV. And be it, &e., That the Clerk of each and every gy,
such District Court shall, from time to time, as often as he &oquntto
shall be required so to do by the Treasurer of his District, 20d pag ove

deliver to him & full account in writing of the Fees received in B
such Court, applicable to the Fee Fund, under the authority of

this Act; and the amount of the Fees received by the said

Clerk for such purpose shall be paid over from time to time by

him to the Treasurer, and at least once in every three months ;

and such amount or so much thereof as may be necessary,

shall be applied by such Treasurer in payment of the salaries

of the Judges of the said District Courts.

LXV. And be it, dec., That the Treasurer of every District measurer to

shall, on or before the thirtieth day of June, and the thirty-jiount o

. General, and
first day of December, in every year, render to the Inspector FZ3ew. 20d

Geeneral of Public Accounts of this Province, a true account in palance to

writing of all monies received and of monies disbursed by him e year
on account of the Court, during the period comprised in such

account, in such form and with such particulars as the said
Inspector General shall from time to time require, and shall, «

within ten days after the rendering of every such account, pay

over the amount of any surplus of such Fees to the Receiver

General of this Province ; and if default shall be made in such

* payment, the amount due by such Treasurer shall be deemed

a specialty debt to Her Majesty.

LXVI. And be1t, &c., That in case the amount of Feesg ..
received in any of the said District Courts shall not beayissue

1 1 1 for any
sufficient to defray the disbursements required on account of M eioney in

the said Courts, during the periods comprised in the said the Feo pay

account, it shall be lawful for the Governor of this Province, the Judges
forthwith to issue his Warrant in favour of the Treasurer for
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the amount which shall be required to make up the salaries of
the said Judges, and the amount of such Warrant shall be
charged upon the Consolidated Revenue Fund of this Pro-
vince.

mreasurevs  LX VIL. And be it, dc., That the accounts to be kept by
Aocounts 10 the several Treasurers on account of the said District Courts,
public  shall be deemed Public Accounts, and shall be inquired into

and audited, and be within any provisions of law now or here-

after to be in force for auditing Public Accounts.

Modeof LXVIIL. And be it, &c., That if any person having re-
e ement Signed, or having been removed from the office of Treasurer of

oo any District, or Clerk of any District Court, shall neglect, after

Tressirors * twenty-one days’ notice to such person, to account for and pay
to the Treasurer of the District for the time being, or to such
person as he shall appoint to receive the same, all such sums
as shall remain in his hands, of monies received under the
authority of this Act, it shall be lawful for such Treasurer for
the time being, in his own proper name only, or by his name
and description of office, to sue for and recover the same from
such person with double costs of suit, in any Court of Record
in this Province having competent jurisdiction, by action of
debt, in which action it shall be sufficient for such Treasurer to

Formof  declare as for money had and received to the use of such

Declaration i oasurer for the purposes of this Act; and the Court in

Accountmay Which such action shall be brought may, at the instance of

boreferred.  gither of the parties, refer the account in dispute in a summary

Qrderofthe panner, to be audited by an officer of the Court or other fit
person, who shall have power to examine both Plaintiff and

Judgment.  Tyefendant upon oath; and upon the report of the Referee,
(unless either of the parties shall show good cause to the
contrary,) the Court may make a rule either for the payment
of such sum as upon the report shall appear to be due, or for
staying the proceedings in the action, and upon such terms
and conditions as to the Court shall appear reasonable, or the
Court may order judgment to be entered up by confession, for

such sum as upon the report shall appear to be due.
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LXIX. And be ¢, dc., That in case of the death of any modeor

. . . di
person, during the time that he shall be holding the office of frtne ©
Treasurer or Clerk, or after he shall have resigned or been :’,fg‘,‘,‘;‘;’ﬁ:g
removed from such office, the Treasurcr for the time being DY 2™
may, in his own proper name only, or by his name and ferkfom

description of office, sue forand recover from the Executors or ¥ 2iminis

Administrators of such person deceased, all such sums as shall
have been remaining in his haunds, of monies received under
the authority of this Act, and by action of debt, in any Court
of Record in this Province having competent jurisdiction, in
which action it shall be competert for the Plaintiff to declare
that the deceased was indebted to the Plaintiff for money had
and received to his use for the purposes of this Act, whereby
an action hath accrued to the Plaintiff to demand and have
the same from such Executors or Administrators, and a like
action may be brought against any Executors or Adminis-
trators of Executors or Administrators; and in all such actions
the Defendant or Defendants may plead in like manner and
avail themselves of the like mattersin defence, as in any action
founded upon simple contracts of the original Testator or
Intestate, and the Court may refer the account in dispute to
be audited by any officer or person, and may proceed upon the
report of such Referee, in like manner as is hereinbefore
mentioned.

LXX. And be 1t, dc., That in all actions to be brought, as piaintims
well as in all proceedings whatever to be instituted or carried jtorg2s
on by any Treasurer by virtue of this Act, proof of his acting k¢ prima
in the execution of the office of Treasurer, shall be sufficient jence of bis
evidence of his holding such office, unless the contrary shall be
shown in evidence by the Defendants in such actions or
the parties against whom such proceedings shall be instituted

and earried on.

LXXI. And be it, dc., That the Treasurers and Clerks who Treasurers
shall receive any monies in the execution of their duty, shall §odClerks
give security for such sum, and with as many sureties, and in Security.
such manner and form, as the Governor of this Province shall
see reason to direct, for the performance of their several

offices, and for the due payment of all monies received by them

4
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under the provisions of this Act : Provided always that nothing

LFrMin this Act contained shall extend or be construed to extend to

make it necessary for any Treasurer, or the Clerk of any

District Court, who has already given security according to the

provisions of any existing law, to give new security, or to

. vacate or make void any such security, but that every such
xisting

sonritics to Security shall enure to and continue in, and be of the same

remainvalid. force and effect while such Treasurers or Clerks, respectively,
shall remain in office, or until they shall give new security for
the due performance of their several offices and for the due
payment of all monies received by them, as if such existing
securities had been respectively taken under the provisions of
this Act.

LXXIIL* And be ¢, dc., That nothing in this Act contained

shall extend or be construed to extend to annul or make void
Former . e .. .
Commissions ANy eXisting commission or appointment of Judges, duly

‘&ﬂi’y“ﬁiiﬁi. qualified according to the requirements of this Aet, or Clerks

et of any of the District Courts in any District in Canada West,
remainvalid- 40t that the same shall continue and shall be a sufficient
authority to the parties, respectively, holding the same, to
discharge their respective functions under this Act; and tLat
nothing in this Act shall extend or be construed to extend to
make the District Courts held under the provisions of this Act,
Gourts to Yo new Courts, but that they shall be taken to be to all intents

Court C i i
same Courts and purposes the same Courts, as if they had continued to be

under held under the provisions of the Acts hereby repealed.

former Acts,

LXXIIL. And be it, &, That each and every Clerk of any
P aana such District Court, shall hold his office in the Court
%?:iﬂggg*ﬁﬁh House, or in the event of there being no room, then in such
keep their

Offices opon. Place as the Judge shall direct within the District town of his
respective District, and shall keep such office open for tke
transaction of business pertaining to such office, on every day
(Sundays and the legal Holidays excepted) from the hour of
ter in the forenoon to the hour of three in the afternoon, and
in [erm time from the hour of nine of the clock in the fore-
noon to the hour of four of the elock in the afternoon.

* This and the two following sections are erroneously numbered in
the printed Statutes.
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LXXIV. And be it, dc., That in construing this Act, the 1y reta.
word ¢ Governor” shall mean the Governor, Lieutenant- v clause.
Governor, or person administering the Government of this
Province ; and the word ¢ Person”” shall be taken to compre-
hend a Body Politic or Corporate, as well as an individual;
and that every word importing the singular number shall
when necessary to give full effect to the enactments herein
contained, be deemed to extend and be applied to several per-
sons or things as well as to one person or thing; and every
word importing the masculine gender shall, when nccessary,
extend and be applied to a female as well as a male; and that
the words ¢ Canada West,” shall be taken to mean that por-
tion of the Province which formerly constituted the Province
of Upper Canada.

LXXV. And be it, dc, That Fees may be demanded and Fees toto

received for the writs, process, business and service in the o oan'ﬁ?r
conduct of suits, matters and things in said District Courts fr o,
according to the Schedule subjoined by the scveral parties
therein named ; and that no other or greater Fee than is sct

down in the said Schedule shall be had, taken or reccived by

any officer or person whatsoever for any business done by him

in the said Courts; and that no Fee shall be taxed and
allowed for any business other than such as is mentioned in

the said Schedule; and that it shall be the duty of the Clerks

of the said District Courts to tax costs, subject to an appeal
therefrom, forthwith on any dispute arising at taxation, to the

Judge of the said District Courts, respectively.

LXXVI. And whereas, certain of the Judges of the Dis- 4, .
trict Courts are not Barristers at Law, and will be superseded et

i ire i el isi ig being Bar-
and obliged to retire from their offices by the provisions of this Delng Bar

Act, and it is just to make some provision for them : Be 4, e
dbe., that where any person, now a Judge of a District Court, under this
who is not a Barrister at Law, and is therefore superseded
from his office in conformity with the provisions of this Act,
shall have served in the office of such Judge for a period not
less than ten years, he shall be entitled to and shall receive a

pension of one hundred pounds per annum during his life;
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and where any such person as aforesaid shall have served in
the office of Judge for a period of less than ten years, he shall
be entitled and receive a gratuity of two hundred pounds, and
that such several pensions and gratuities shall be paid by the
Receiver General of this Province, in discharge of any War-
rants to be issued by the Governor, and the amount of such
Warrants shall be charged upon the consolidated Revenue
proviso,  Fund of the Province: Provided always, that if any person
ttsuen,  Yeceiving such pension, shall hereafter be appointed to any
personbe  office under the Giovernment of this Province, the salary and

ggé%g%g: emoluments whereof shall be equal to such pension, then and
oftice. in such case, the said pension shall be diminished and reduced
one half, and if the salary and emoluments of such office shall
amount to double the sum of such pension, the same shall

thenceforward cease and wholly determine.

SCHEDULZE.

Fees to be received by the Clerk and to belong to and lLe
paid over to the Fre Fund.

[Repealed by 19 & 20 Vie. ¢. 90, s. 28.]
Fees to the Sheriff.

Every Jury sworn, four Shillings.

Se0 19 & 20 . . e .

Croe. 19, " Every Process served, including Return, two shillings and six
24,

=2 pence.

Every Declaration, Rule or other paper served, one shilling
and three pence.

Every Execution received, one shilling and three pence.

Every Return of Execution, money made or party arrested,
two shillings and six pence.

Every other Return of Execution, one shilling and three
pence.

Milage, four pence per mile on all Writs executed.

Every Bail Bord taken, two shillings and six pence.

Every Assignment of Bail Bond, one shilling.

Poundage upon all monies actually made under f. fa., six
pence in the pound.
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Fees to a Commissioner.

Taking Recognizance of Bail taken, one shilling and six
pence,
Every Affidavit administered, one shilling.

Fees to the Attorney.

Instructions to sue or defend, five shillings.

Copy of Capias ad Respondendum, one shilling.

Fee on every Writ of Capias, two shillings and six pence.

Drawing Declaration on Common Counts, five shillings.

Copy of every paper, half the amount allowed for the Original.

General Issue, Appearance, Interlocutory Judgment, Notice of
set off, Cognovit, or entering final Judgment, each two
shillings and six pence.

Special Pleadings after Declaration, each, five shillings.

Every Notice, including copy and service, two shillings and
six pence.

Drawing Bill of Costs after Verdict, two shillings and six pence.

Drawing Bill of Costs, when no Verdict, one shilling.

Necessary Entries of Proceedings on the Judgment Roll,
Record for Trial, Demurrer Book and other necessary
Entries, per folio of one hundred words, six pence.

For every necessary Attendance, one shilling.

Brief and Fee on Assessment, or Writ of Enquiry, ten
shillings.

Brief and Fee on a Trial, one pound ten shillings.

Fee on Argument for new Trial or on Demurrer, one pound.

Every Special motion in Term Time, five shillings.

Every Common Motion in Term, or Motion before the Judge
in Chambers, two shillings and six pence.

Drawing Bail Piece, four shillings.

Drawing Recognizance of Bail, two shillings.

Drawing every Affidavit including Attendance, two shillings
and six pence.

Fee on every execution, two shllhno's and six pence.

Special Declaration, ten shillings.

Drawing Bond on Appeal, ten shillings.
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Fees to the Crier.

Swearing the Jury, one shilling.
Calling the Cause, six pence.
Each Witness sworn, three pence.

Fees to the Clerk.

Every Writ of Capias ad Respondendum aud filing Praecipe,
one shilling and three pence.
TFiling every separate Paper, four pence.
Taking Verdict, two shillings and six pence.
(See10 & 20 Taking any Affidavit, one skilling.
Vic. ¢. 99, . . . e .
5.18) Taking any Recognizance of Bail, one Shilling and six pence.
Every Rule drawnup and signed by the Clerk, one shilling
and six-pence.
Every Rule of Reference, two shillings and six pence.
Every Subpona, one shilling and three pence.
Every Search, six pence.
Entering every Judgment, one shilling and six pence.
Every Writ of Execution including filing Preacipe, two
shillings.
For each Quarterly Account rendered by him to the Treasurer,
to be paid by the Treasurer out of the Fee Fund, one pound.
For every other Account of Fees received, made and rendered
on a legal requisition, to be also paid out of the Fee Fund,
ten shillings.
Exzamining and filing Record, two shillings and six pence.
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8 VICTORIA.—CHAP. 48.

An Act for the Relicf of Insolvent Debtors in Upper Canada,
and for other purposes thercin mentioned.
[Passed 29th of March, 1845.]

WHEREAS it is expedient to repeal a certain Act passed in the preambie.
Seventh year of the Reign of Her present Majesty, intituled,

An Act to abolish Imprisonment in Execution for Debt, and (\q,?,lcg fgﬁo
for other purposes therein mentioned, and to protect from all

process against the persom, such persons as have become

indebted without any fraud or gross or culpable negligence, so

as nevertheless their estates may be duly distributed among

their creditors : Be it, d&c., That the said above recited Act be, Persons not

entitled to

and the same is hereby repealed; and if any person not being the benefitof

a trader within the meaning of the Statute mow in force rupt Actmay
relating to Bankrupts, or not having been such trader before protection |
the passing of the said Act, or if any person having been acess, which
trader before the passing of the said Act, but excluded from ranted
the operation thereof, or being such trader but owing debts certain

. . conditions.
amounting in the whole to less than one hundred pounds,
shall give notice according to the Schedule to this Act (The7 vic.c.
annexed, to one-fourth in number and value of his creditors, fgrrggﬂt,ofa;s
and shall cause the same notice to be inserted twice in the ﬁ;‘,}’t";d;-af:;
Canada Gazette, and twice in some newspaper circulating 9% % vie?
within the District whercin he resides, he may present a*%?
petition for protection from Process to any Judge or Commis-
stoner in Bankruptcy in the District wherein he may have
resided twelve calendar months, which petition shall have
annexed to it a full and true Schedule of his debts, with the
names of his creditors and the date of contracting the debt,
and the security (ifany) given for the same, and also the
nature and amount of his property, with the debts owing to
him, with their dates and the namesof his debtors, and the
nature of the securities (if any) which he may have received
for such debts, and which petition shall also set forth any
proposal which he may have to make for the payment in whole
or in part of his debts; and it shall thereupon be lawful for

the said Judge or Commissioner in Bankruptcy to give, upon
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the filing of such pefition, a protection to the petitioner from
all process whatever, either against his person or his property
of any deseription, which protection shall continue in force,
and all Process be stayed until the appearance of the petitioner
Property of as hereinafter provided; and upon the presentation of any
Dovestedin such petition, all the estate and effects of the petitioner shall
Assigneo.  forthwith become vested in the Official Assignee who shall be
nominated by the Judge or Commissioner acting in the matter
of the said petition, and such Official Assignee shall and may
forthwith take possession of so much thereof as can be rea-
sonably obtained and possessed without suit; and the said
Official Assignee shall hold and stand possessed of the same in
the manner as Assignees hold and possess estates and effects
under and by virtue of the Statutes relating to Bankruptey.

Such II, And be it, &e., That every such petition for protection
%o%%ogf from Process. shall be in the form specified in the Schedule
theform of hereunto annexed (A. No. 2) and such petition and the

%ﬁ?m 4 Schedule required to be annexed thereto shall be verified by
au affidavit of the petitioner in the form specified in the
Schedule hereunto annexed (A. No. 3) and such affidavit shall
be sworn in the manner as affidavits in matters of Bankruptey
may be sworn by any law now in force relating to Bankrupts,
and shall be annexed to such petition at the time of filing the
same ; and if such petition and affidavit shall not be in the
form herein prescribed, such petition shall be dismissed.

Proviso: the ITI. Provided always, and be it, dc., That nothing herein
Ttto e contained shall be held or construed to hinder or prevent the -
varty hom  said Insolvent from being arrested or held to bail, under the
tore ™ authority of any Judge’s order for that purpose, in like man-

ner as may now by law be done, notwithstanding any protec-
tion which may be grantgd under the authority of this Act.

IV. And be dt, &c., That any Judge or Commissioner in
Proceedi

o be adept- Bankruptcy to whom any such petition shall be presented,
Sadzen  shall make from time to time such order as he may think right,

C i - . . . . .
sioner. touching the notice of meetings and examination to be given

to creditors, and the publication of such notice, and shall on
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the day notified by any such notice proceed to examine upon
oath the petitioner, and any creditor who may attend such
examination, or any witness whom the petitioner or any
creditor may call, and the said Judge or Commissioner may
adjourn the examination from time to time; and the choice of
the creditors’ assignee shall take place at such sitting, or any
adjournment thercof, and shall be made by the majority in
number and value of the ereditors who may attend, by them-
selves or their attorneys duly authorized by letters of attorney
in that behalf before the Judge or Commissioner on such day,
provided that the Judge or Commissioner shall have power to
reject any person so chosen who shall appear to him unfit to
be such Assignee as aforesaid, or to remove any Assignee;
and upon such rejection or removal, a new choice of another
assignee shall be made in like manner, and the said Judge or
Commissioner shall have power to summon to be examined
before him any debtor or debtors of such petitioner or any
creditor of such petitioner, or any other person whose evidence
may appear necessary for the purposes of the enquiry ; and if Tho Fudeo
it shall appear to the said Judge or Commissioner that the or geo?(;xgw

allegations in the petition and the matters in the Schedules are peing satis-

true, and that the debts of the petitioner were not contracted e

by any manner of fraud or breach of trust, or that there is any debtor wrere

prosecution against the petitioner whereby he had been con~§'§‘£’,{°’“,§,,y

victed of any offence, or without having at the time ofShe®feal
becoming indebted reasonable assurance of being able to payProtection:
his debts, and that such debts were not contracted by reason @9 Vic-¢.92)
of any judgment in any proceeding for breach of the Revenue

Laws, or in any action of breach of promise of marriage,
seduction, eriminal conversation, libel, slander, assault and

battery, malicious arrest, malicious suing out of fiat in
Bankruptey, or malicious trespass, and that the petitioner has

made a full discovery of his estate, effects, debts and credits,

" and has not parted with any of his property since the
presenting of his petition, it shall then be lawful for the said

Judge or Commissioner to cause notice to be given, that, on a

certain day to be named therein, he will proceed to make an

order, unless cause be shewn to the contrary, which order shall

H
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be called a final order, and shall be for the protection of the
person of the petitioner from all Process, and for the vesting
of his estate and effects in an Official Assignee to be named
by such Judge or Commissioner, together with an Assignee to
be chosen by the majority in number and value of the
creditors who.may attend before the Judge or Commissioner on
such day, or for the carrying into effect such proposal as the
petitioner shall have set forth in his petition : Provided that
Proviso, for the consideration of such final order may be adjourned from
adjournment time to time by the Judge or Commissioner without any
further notice : Provided always, that it shall be lawful for the
Proviso: said Judge or Commissioner, if he shall think fit, to direct in
for support Such ﬁnal order, some allowance to be made for the support of
ofasbRr  the petitioner out of his estate and effects.

Sioal or V. And be it, dc., That as to any person who was a trader

hail oporate within the meaning of the said Act relating to Bankrupts

Sargeor  before the passing thereof, and who is excluded from the

ail debts operation, having before the passing thereof failed in his said
business, under such circumstances, as in the event of such
failure having taken place after the passing of the said Act
relating to Bankrupts, he could have availed himself of the
provisions thereof, such order to be called a final order as
-aforesaid, shall, in addition to its effect as stated in the next
preceding clause, operate as a discharge of all debts due up to
the day of his filing his petition under the provisions of this
Act, as fully and completely and to the same extent as if such
trader had obtained a certificate under the fifty-ninth clause of
‘the said Act relating to Bankrupts..

VI. And be tt, &c., That at the first examination of the
Judge or

Commissio- petitioner it shall be lawful for the Judge or Commissioner to

Tonew order. Tenew the order for protection, and to renew it from time to

time until the final order for protection and distribution.

Judgs o VIL. A4nd be <, dec., That it shall be lawful for the Judge

gggg;;m or Commissioner, by Warrant under his hand and seal, to
imprison, &c. commit to prison any petitioner who shall appear to have
C]

varicating, prevaricated or made any false statement before him, for such .
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time as he shall think fit, not exceeding one calendar month ;
and touching all persons other than the petitioner who shall
be examined before him, or being lawfully summoned shall
refuse or neglect to attend, the said Judge or Commissioner
shall have the same powers in respect to commitment as he
has by any law now in force relating to Bankrupts.

VIIL. And be ¢, dc., That from and after the issuing of Propertysnd

. Credits of th
the final order, the whole estate present and except in the Debtor o

case mentioned in the fifth section the future estate, as well Xes?légeg;e
real as personal, and all the effects, and all the credits of the
petitioner shall become absolutely vested in the Official
Assignee and Assignee chosen by the creditors, without any peger of
deed or conveyance, which Assignees shall hold the same agAssi&nees
fully as if the petitioner had been made a Bankrupt, and they
had been Assignees under the commission issued against him,
and shall sue and be sued as if they had been Assignees under
such commission; and as often as any such assignee shall die,
or be lawfully removed and a new Assignee duly appointed, all Decease or.
estate, real and personal, and such effects and credits ag were Assignee.
or remain vested in such deceased or removed Assignee shall
vest in the new Assignee, either alone or jointly with the
existing Assignees, as the case may require, without any deed
or conveyance for that purpose, and every such Assignee shall
be deemed to be an officer of the Court in which such petition
shall be filed, and shall be liable as such to the control thereof:
Provided always, that the property of the petitioner shall in proviso.
every case be possessed and received by the Official Assignee
alone, save where it shall be otherwise ordered by the Judge
or Commissioner : Provided also, that it shall be lawful for p i
the Vice Chancellor of Upper Canada, from time to time to
make such orders, rules and regulations for the security of the
property of the petitioner as he may judge reasonable and
proper: Provided always, that no other estate, real or per-Provise:
sonal, effects or credits of any such petitioner other than that
of which he shall be possessed or entitled to at the date of the
final order, shall be liable to or applicable in satisfaction of
_the debts mentioned in and discharged by the fourth section
of this Act: Provided always, and be it enacted, that where, Proviso.



100

Property ac- ) N .
quiredbythe entitled, except in cases where a final discharge shall be
ebtor after

d
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according to any law now in force, any conveyance or assign-
ment of any real or personal property of a petitioner would
require to be registered, enrolled, or recorded in any registry
office of this Province, then in any such case such certificate of
the appointment of an Assignee or Assignees as is provided by
the fiftieth section of an Act passed in the seventh year of the
Reign of Her present Majesty, intituled, An Act to repeal an
Ordinance of Lower Comada, intituled, “ An Ordinance
concerning Bankrupts and the administration or distribu-
tion of their estates and efects, and to make provision for the
same object throughout the Province of Canada,” shall be
registered in the Registry Office or place wherein such convey-
ance or assignment as last aforesaid would require to be
registered, enrolled, or recorded; and the registry hereby
directed shall have the like effect to all intents and purposes
as the Registry, enrolments or recording of such conveyance
«or assignment as last -aforesaid would have had; and the title
of any purchaser of any such property as last aforesaid for
valuable consideration, who shall have duly registered, en-
rolled, or recorded his purchase deed previous to the Registry
hereby directed, shall not be invalidated by reason of sich
appointment of an Assignee or Assignees as aforesaid, in the
vesting of such property in him or them consequent there-
upon, unless the certificate of such appointment shall be
registered as aforesaid within two months from the date of
such appointment.

IX. And be ¢, dc., That the said Assignees shall be

final order to anthorized, to claim and demand from the said petitioner,
be also vest -

ed in the
. Agsignees .

at any time after the said final order, any estate and effects
acquired by him at any time after such order shall have been
made, and all such estate and effects, of what kind soever and
wheresoever situate, shall be absolutely vested in such Assig-
ness upon their filing a copy of their claim served upon ‘the
petitioner personally, or by leaving it at the place of residence
.mentioned in ‘his notice of petition, and they shall hold the

same in like manner as they held the estate and effects of the
petitioner transferred by force of the final order, as herein
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before provided: Provided always, that no Assignee of any Proviso s to
insolvent shall be authorized by virtue of this Act to take )
possession of any estate or effects which the Insolvent shall

have acquired or become possessed of after making the final

order herein mentioned, except under the authority of an order

of the Judge or Commissioner, made for that purpose, and

then only to the extent and at the time and in the manner
directed by such order, and after giving such notices and

doing such acts, matters and things, as by the rules, orders

and regulations, made under the authority of this Aect, shall

be required and directed in that behalf.

X. And be it, dc., That upon such petition being filed, the ypon peti-
Judge or Commissioner shall possess the like power and hog swe.
authority touching the seizare of the property of such peti-Jf,oormss

tioner (except as herein otherwise directed,) and also tolmpel
compel the attendance of and to examine such petitioner and g petitioner.
his wife, and every person known or suspected to have any of

the property of such petitioner in his possession, or who is
supposed to be indebted to snch petitioner, and any person

whom the said Judge or Commissioner believes capable of

giving any information concerning the person, trade, business

or calling, dealings or property of such petitioner, or any infor-

mation material to the full disclosure of the dealings of such
petitioner, and to enforce both obedience to such examination

and the production of books, deeds, papers, writings, and other
documents, as by any law now in force relating to Bankrupts,

or possessed by any Court authorized to act in the prosecution

of fiats in Bankruptey, touching the seizure of property and the

examination of any Bankrupt or other person under a fiat in
Bankruptey.

XI. And be 1t, drc., That any prisoner in execution, upon apny pri.

any judgment obtained in any action for the recovery of any joeonin,

debt, either not being a trader within the meaning of the Tith certain
Statute relating to Bankrupts, or being a trader within theZarbe2

meaning of the said Statute owing debts amounting on the ynder this
whole to less than one hundred pounds, may be a petitioner for
protection from process under this Act, and every such peti-
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tioner, to whom an ¢nterim order for protection shall have
been given,shall not only be protected from process as provided
by this Act, but also from being detained in prison in execu-
tion wpon any judgment obtained in any action for the
recovery of any debt mentioned in his Schedule; and if any
such petitioner, being a prisoner in execution, shall be detained
in prison in execution upon any such jndgment, it shall be
lawful for the Judge or Commissioner to order any Officer who
shall have such petitioner in custody by virtue of such execu-
tion, to discharge such petitioner out of custody as to such
execution, without exacting any fee, and such Officer shall
hereby.be indemnified for so doing, and no Sheriff, Gaoler, or
other person whatsoever, shall be liable to any action as for
the escape of any such prisoner by reason of such his dis-
charge; and such petitioner so discharged shall be protected
by his interim order from all process for such time as the said
Judge or Commissioner shall, by such dnterim order or any
renewal thereof, think fit to appoint until the making of the
final order for protection in the same manner as if such
petitioner had not been a prisoner in execution: Provided
always, that after the time allowed by any such nterim order,
or any renewal thereof (as the case may be,) shall have
elapsed, such petitioner shall not by such discharge be pro-
tected from being again taken in execution upon such
judgment, but such judgment shall remain in full force and
effect, notwithstanding such discharge.

Proviso.

Whenever ~ X1L. And be ¢, dc., That whenever any such petitioner is

titioner is . .
N prisoner, @ prisoner under any Process, Attachment, Execution, Com-

~§‘.3,mm‘m;“‘* mitment or Sentence, and is not entitled to his discharge in

UINIMO! . . .
suchpeti- manner aforesaid, the Commissioner may, by warrant under

toper before s hand, directed to the person in whose custody such
petitioner is confined, cause such petitioner to be brought
before him for examination, at any sitting of the Court, either
public or private, and the expense of bringing such petitioner
shall be paid out of his estate, and such person shall be
indemnified by the Warrant of the Judge or Gommissioner for

bringing up such petitioner.
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XIII. 4nd be it, &c., That if any petitioner, for protectlon In case of

£
from Process shall die after the filing of his petition, the pee:ftﬁ;gr,
Judge or Commissioner may proceed in the matter of such act as if by
petition, for the discovery and distribution of his property, as were iving:

he might have done if the petitioner were living.

XIV. And be it, &c., That the wearing apparel, bedding, Wearing

7 apparel, &c.,
and other necessaries of the petitioner and his family, and theto & certain
working tools and implements of the petitioner, not exceeding be ei‘l’fsé&
in the whole the value of twenty pounds, may be excepted byzion o this
the petitioner in his petition from the operation of this Act, Act
and in such case shall be altogether excluded from the opera-
tion of this Act: Provided always, that such excepted articles,
with the values thereof respectively to be ascertained and
appraised, if the said Judge or Commissioner shall think fit, in
such manner as he shall direct, be fully and truly described by
the petitioner in the Schedule, but otherwise the exception

thereof shall be of no force as to any part of the same.

XV. And be it, &c., That until an Assignee shall be chosen untj1 Assig-
by the Creditors of any petitioner for protection from Process, focn by
the Official Assignee nominated by the Judge or Commissioner Jregivers of

petitioner,
upon the filing of the petition of such petitioner shall be3moe
enabled to act, and shall be deemed to be to all intents andspalibe
purposes a sole Assignee of the property of such petitioner, Assigne of

perty of
and, if the said Judge or Commissioner shall so order, may peitioner

sell or otherwise dispose of such property or any part thereof,
and make such allowance out of the property of such petitioner
for the support of himself and his family, as the said Judge or
Commissioner shall direct; and the property vested in any
Official Assignee alone or jointly with any Assignee chosen by
creditors under this Act, shall not remain in such Official
Assignee alone or jointly with such Assignee chosen by
creditors, if such Official Assignee shall resign or be removed
from his office, nor in the heirs, executors, or administrators of
such Official Assignee, nor in the surviving Assignee alone, in
case of the death of such Official Assignee, but all such pro-
perty shall in every such case go to and be vested in the
successor in office of such Official Assignee alone, or jointly
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All powers
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petitioner
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tioner is
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and the
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tioner not
lmble after

ling
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with the Assignee chosen by the creditors (if any), as the case
may be; and whenever any such petitioner shall have been or
shall be dismissed, all sales and dispositions of property and
payments duly made, and 2ll other acts theretofore done by
any Assignee or any person or persons acting under his au-
thority, or by any messenger or other person under the authority
of the Judge or Commissioner, according to the provisions of
this Aet, shall be good and valid, but the property of the peti-
tioner shall otherwise in such case revert to such petitioner:
Provided however, that no action or suit shall be prosecuted or
commenced against such Assignee, messenger, or other person
or persons acting as aforesaid, except to recover any pro-
perty of such petitioner detained after an Order made by the
said Judge or Commissioner for the delivery thereof and the
demand made thereupon.

XVI. And be ¢, &c., That all powers vested in a;y peti-
tioner for protection from Process whose estate shall under the
provisions of this Act have been vested in an Assignee or As-
signees, which such petitioner might legally execute for his own
benefit, shall be hereby vested in such Assignee or Assignees,
to be by such Assignee or Assignees executed for the benefit
of the creditors of such petitioner, under this Act, in such
manner as such petitioner might have executed the same.

XVI1I, And be ¢, dc., That in all cases in which such peti-
tioner shall be entitled to any lease or agreement for a lease,
and his Assignee or Assignees shall accept the same, and the
benefit thereof, as part of such petitioner’s property, the said
petitioner shall not be liable to pay any rent accruing after the
filing of his petition, nor be in any manner sued after such
acceptance in respect of any subsequent non-observance or
non-performance of the conditions, covenants, or agreements
therein contained: Provided, that in all such cases as afore-
said it shall be lawful for the lessor, or person agreeing to
make such lease, his heirs, executors, administrators, or as-
signs, if the said Assignee or Assignees shall decline, upon his or
their being required so to do, to determine whether he or they
will or will not accept such lease or agreement for a lease to
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apply to the Judge or Commissioner, praying that he or they
may either so accept the same or deliver up such lease or
agreement for a lease and the possession of the premises de-
mised or intended to be demised ; and the Judge or Commis-
sioner shall thereupon make such order as in all the circum-
stances of the case shall scem meet and just, and such order
shall be binding on all parties.

XVIIL. And be it, dc., That it shall be lawful for the As- yeipmees
signee or Assignees of any such petitioner, and such Assignee ;rborged

. . 1 in the name
or Assignees shall be hereby empowered to sue from time to of petitionas

time, as there may be occasion, in his or their own name or godin trust
names for the recovery, obtaining, and enforcing of any pro-
perty or rights of such petitioner, but in trust for the benefit
of the creditors of such petitioner according to the provisions
of this Act, and to give such discharge and discharges to any
person or persons who shall be respectively indebted to such peti-
tioner as may be requisite; and to make compositions with any
debtors or accountants to such petitioner where the same shall
appear necessary, and to take such reasonable part of any such
debts as can upon such composition be gotten in full discharge
of such debts and accounts, and to submit to arbitration any
difference or dispute between,such Assignee or Assignees, and
any person Or Ppersons for&on account or by reason of any
matter, cause, or thing, relating to the property of such peti- proviso.
tioner : Provided nevertheless, that no sueh composition or
submission or arbitration shall be made, nor any suit in equity
be commenced by any such Assignee or Assignees without the
consent in writing of the major part in value of the creditors
of such petitioner, who shall meet together pursuant to a
notice of such meeting te be published at least fourteen days
before such meeting in the Upper Canada Gazette, and also in
some newspaper usually circulated in the neighbourhood of the
place where such petitioner had his last usual residence before
the filing of his petition, nor without the approbation of the
said Judge or Commissioner.

. XIX. And be it, &c., That in all matters wherein creditors rn matters

shall vote, or wherein the assent or dissent of creditors shall be goerez
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voto,overy €Xercised in pursuance of, or in carrying into effect this Act,

e wea every creditor shall be accounted such in respect of such
‘,‘Zs;‘;f,':f,‘} amount only as upon an account fairly stated between the
Such ¢ oty Parties, after allowing the value of mortgaged property, and

asuponan - gther such available securities and liens shall appear to be the

fuirly stafed balance due ; and that all disputes arising in such matters,
Partics shall concerning any such amount, shall, upon application duly
made in that behalf, be examined into by the said Judge or
Commissioner, who shall have power to determine the same :
Provided: always, that the amount, in respect of which, any
such creditor shall vote in any such matter shall not be con-
clusive of the amount of his or her debt, for any ulterior pur-

poses in pursuance of the provisions of this Act.

Irpetitiocer  XX. And be ¢, ¢c., That' if' any such petitioner shall, at

h
.G‘éfirt‘imnt the time of filing his petmon, or at any time before such peti-

ks,
Sodgemay tioner shall become entitled to his final Order according to
order the
ssmotobe this Act, have any Government stocks, funds, or annuities, or
transferred
toassignes. any of the stock or shares of, or in any public company in
Upper Canada, standing in his own name, in his own right, it
shall be lawful for the said Judge or Commissioner, whenever
he shall deem fit so to do, to order all persons whose act or
conduct is thereto necessary, to transfer the same into the name
of such Assignee or Assignees as aforesaid; and all such
persons whose act or consent is so necessary, as aforesaid, shall
be hereby indemnified for all things done or permitted, pursuant

to such Order.

Death or XXTI. Aud be it, dc., That whenever any Assignee shall

resignation

of Assigneo  die, resign, or be removed, or a new Assignee shall be duly

interfore  appointed, no action at law or suit in equity shall be thereby

with any : . . . . e .

suit. abated, but the Court in which any action or suit is depending
may, upon the suggestion of such death, resignation or removal
and new appointment (if any) allow the name or names of the
surviving or new Assignee to be substituted in the place of the
former, and such action or suit shall be prosecuted in the
name or names of the said surviving or new Assignee, in the

same manner as if he had originally commenced the same.
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XXIIL And be i, &c., That if any petitioner for protection If the peti-

. S " tioner h
from Process shall at the time of filing his petition, by the avy property

e . . _in his pos-
consent and permission of the true owner thereof, have in his session at
. . e the time of
possession, order or disposition, any goods or chattels whereof fing his
ol : otiti
such petitioner was reputed owner, or whereof he had taken Fuch proper-
. e hall b
upon him the sale or disposition as owner, the same shall be tyshallbe |
deemed the property of such petitioner, so as to become vested pagio® *°

in the Assignee or Assignees for the time being of the Jmeare

estate and effects of such petitioner.

XXTIIL. And be ¢ty &c., That no distress for rent made and No distress

levied, “after the filing of any petition for protection from Pro- gﬁnr;n:m-af?r
cess upon the goods or effects of the petitioner, shall be e avatlablo
available for more than one year’s rent accrued prior to the 2‘2;“‘,%’:53"“
flling of such petition, but that the landlord, or party to whom tineq beforo
the rent shall be due, shall and may be a creditor for the P
overplus of the rent due, and for which the distress shall not

be available, and entitled to all the provisions made for credi-

tors by this Act.

XXIV. Provided always, and it it, &c., That if any suit provieo.

or action be brought against any petitioner for or in respect of hueyoricr.
any debt contracted before the date of filing his petition, it %318 b

shall be a sufficient plea in bar of the said suit or action, thatsuinst the

such petition was duly presented and a final Order for protec- debtscon-

tion and distribution made by a Judge or Commissioner duly fore hié re;
authorized, whereof the production of the Order signed by the fiwd.
Judge or Commissioner, with proof of his hand-writing, shall

be sufficient evidence.

XXV. And be 1t, &c., That the like evidence of theappoint- What chall
. . . be evidence
ment of Assignees shall be reccived as sufficient to prove such of the As-
. . . . signees’ ap-
appointments, in all courts and places whatsoever, as is received peintment
by the laws now in foree relating to Bankrupts, to prove such

appointments.

XXVI. And be it, dc., That it shall be lawful for any Creditors or
. . . . . Assignees
creditor or Official Assignee or other Assignee, at any time mayin cer

after the final Order shall have been made, except in the cases f.‘,‘,’,i’x;“}ii’ the
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remoral meuntioned in the fifth Section of this Act, to give one month’s
tection.  notice to the petitioner, either by personal service, or if he
cannot be found, by service at the place of his residence men-
tioned in his notice of petition, that such creditor intends to
apply by motion to the said Judge or Commissioner, or in case
of his death, resignation, or removal; to the Judge or Commis-
sioner appointed to succeed him, that the final Order be rescind-
ed, as far as relates to the protection of the petitioner’s person
from Process, and as far as relates to the effect of such Order in
bar of suits and actions; and the said Judge or Commissioner
Power to the gha]]) upon hearing the matter of such motion and any evidence

Judge or

Commisslon- in support of it, and what the petitioner has to allege against it

evidence and and any evidence against it, and upon examining the petitioner,
Tercl

the Order for if he shall desire to be examined, or if the Judge or Commis-
Reseott.  sioner shall think fit, proceed to make such rescinding Order
as is hereiubefore mentioned, if he sees reasons to believe that
the petitioner had not, before the making of the Order sought
to be rescinded, made a full disclosure of his estate, effects, and
debts, or had, since the making of such Order, not given notice
to the Assignees of any property after acquired by him; pro-
vided that on any such motion by a creditor, the Official and
other Assignee sball be duly served with a month’s notice to
Notics to be attend the said Judge or Commissioner ; and provided further,

given. that the notice of the hearing and motion shall be given twice
publication 10 the Canada Gazette, and twice in tl’le same paper in which
of the the notice of the petition had been given, or in some other

paper circulating in the same district; and provided always,
that the said Judge or Commissioner, in case he shall refuse to
Provio, 28 make the rescinding Order, shall, if he think fit, order the
tocosts.  petitioner’s costs of the motion to be paid by the creditor making
the motion, or by the Assignee chosen by the creditors,in case
he shall make the motion, but not out of the petitioner’s estate
and effects.

Avy Assigo- XXVIL. And be it, dc., That if the petitioner shall,

ment o~ before or after the filing of his petition, in contemplation of
other Ac

made by his becoming insolvent, or being in insolvent circumstances,
petitioner . . .
vefreor  voluntarily ccnvey, assign, transfer, charge, deliver or make
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over any estate, real or personal, security for money, bond, bill, aftr fllng

etition,
note, money, goods or effects whatsoever, to any ereditor ormau be

creditors or to any person or persons in trust for or t0, or for s e
the use, benefit or advantage of any creditor or creditors, or to

any person who is or may be liable as surety for such petitioner,

every such conveyance, assignment, transfer, charge, delivery

and making over, shall be deemed fraudulent and void, as
against any Assignee cr Assignees of the estate and effect of

such petitioner, appointed under the provisions of this Act:
Provided always, that no such conveyance, assignment, trans- Proviso,
fer, charge, delivery or making over, shall be so decmed frau-
dulent and void, if made at any time prior to three Calendar
months before the filing of the petition, and not with the view

and intention by the party so conveying, assigning, transfer-

ring, charging, delivering or making over, of petitioning the
Court for protection from Process.

XXVIII. And be it, &e., That in all cases where where any when peti-
petitioner, for protecting Proceﬂs, whose estate shall have been poner,ball
vested in an Assignee or Assignees, under the provisions of ﬁ;f:gf,';”"
this Act, shall have issued any Warrant of Attorney to confess Pes
judgment, or shall have given any Cognovit actionem, or Bill of2° execu-
of Sale, whether for a valuable consideration or otherwise, no upon such

N {CSFI0]
person shall, after the filing of the petition of such petitioner, ;E::JE”S?
avail himself of any execution, issued upon any judgment
obtained or to be obtained upon such Warrant of Attorney or
Cognovit actionem, either by seizure or sale of the property of
such petitioner, or any part thereof, or sale of such property
theretofore seized, or any part thereof, or avail himself of such
Bill of Sale; but that any person or persons to whom any sum
or sums of money shall be due in respect of any such Warrant

But such
of Attorney or Cognoit actionem, or of such Bill of Sal, person may

shall and may be a creditor or creditors for the same under ?edxtor
this Act.

XXIX. dnd be it, dc., That the final Order to be made ...
under the provisions of thls Act, shall protect the person of sball protect
the petitioner from being taken or detained under any Process Ir fmm  belng

or de-
whatever in the cases hereinafter mentioned, that is to say: tained
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from all Process in respect of the several debts and sums of
money due or claimed to be due, at the time of filing the peti-
tion from such petitioner, to the several persons named in the
Schedule as creditors, or as claiming to be creditors for the same
respectively, or for which such persons shall have given credit
to such petitioner before the time of filing such petition, and
which were not then payable, or in réspect of the claims of
any other persons not known to such petitioner at the time of
making the final Order, who may be endorsees or holders of
any negotiable securities set forth in such Schedule; Provided
Final Opger MWAYS, that every such final Order may be made without

tobein  specifying therein any such debt or debts or sum or sums of
form specifi-
ed in Sche- money, or claims as aforesaid, and such fina] Order shall be in

231 © 4R the form specified in Schedule (A. No. 4).

Judge or XXX, And be it, dc., That if any such petitioner, being a
permay” prisoner in execution at the time of filing his petition, shall be
g’eﬁ%‘;‘,ﬂ detained in prison for any debt or claim, in respect of which
e @ he is protected from Process by his final Order, it shall be law-

prisoner in

gxecation a6 ful for the Judge or Commissioner to order any Officer who

flingpet  ghall have such petitioner in custody by virtue of such execu-
tion, to discharge such petitioner. without exacting any fee,
and such Officer shall be hereby indemnified for so doing.

If petitio- XXXI. Provided always, and be it, &c., That if on the

ners s day for the first examination of the petitioner, or at any ad-

havebeen  journment thereof, it shall appear to the Judge or Commissioner

Y raut- i that the debts of the petitioner, or any of them, were contracted

Sot pame o Dy any manner of fraud or breach of trust, or by any prosecu-

Elgg::iiﬂg;i tion whereby ke had been convicted of any offence, or without
wasapri.  having at the time a reasonable or probable expectation of being
{ime of fling able to pay such debt or debts, or that such debts, or any of
he maybe them, were contracted by reason of any judgment in any pro-
remanded to

custody.  ceeding for breach of the revenue laws, or in any action for

breach of promise of marriage, seduction, eriminal conversation,
libel, slander, assault, battery, malicious arrest, malicious suing
out a fiat of Bankruptey, or malicious trespass, or that the
petitioner has parted with any of his property since the pre-
senting of his petition, the Judge or Commissioner shall not
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be authorised in any such case to name any day for making
such final Order, or to renew such ¢nterim Order; andin every
such case wherein such petitioner shall have been a prisoner in
execution, and discharged out of custody by order of the Judge
or Commissioner under the provision herein in that behalf
contained, such petitioner shall be remanded by an Order from
the Judge or Commissioner to his former custody; but if none
of the matters aforesaid shall so appear, and the Judge or
Commissioner shall be satisfied that the petitioner has made a
full discovery of his estate, effects, debts, and credits, it shall
then be lawful for the Judge or Commissioner to cause notice
to be given that on a certain day to be therein named, he will
proceed to make such final Order, unless cause be shewn to the
contrary.

111

XXXII. And be it, dc., That every sum of money that Sums of
shall be payable by way of annuity or otherwise, at any future payatis by

time or times, by virtue of any bond, covenant, or other secu-
rities of any nature whatsoever, shall be deemed and taken to
be debts within the meaning of this Aet; provided always,
that every person who would be a creditor of any petitioner
for protection from Process for such sum or sums of money, if
the same were presently-due, shall be admissible as a creditor
of such petitioner for the value and no more of such sum or
sums of money so payable as aforesaid, which value the Judge
or Commissioner authorized to act in the matter of the petition
shall, upon application at any time made in that behalf, ascer-
tain, regard being had to the original price given for such sum
or sums of money, deducting therefrom such diminution in the
value thereof as shall have been caused by the lapse of time
since the grant thereof to the time of filing such petition; and
such creditor shall be ertitled in respect of such value to the
benefit of all the provisions made for creditors by this Act,
without prejudice, nevertheless, to the respective securities of
such creditor, excepting as respects the effect of the final Order,
which shall be obtained by such petitioner under the provisions
of this Act.

annuity,
considered
as debts
within the
meaning of
this Act.

XXXTIIL. And be t, &e., That it shall be lawful for the congiders-

Judge or Commissioner, at the time appointed for making the

tion of final
Order may
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beadjourned fina]l Order for protection from Process, or at any adjournment

s e thereof, to adjourn the consideration of such final Order, sine
die. '
Ifno dsy be XXXIV. And be it, d&c., That if, for any of the causes in

g:ﬁegrdfgr that behalf aforesaid, no day be named for making the final
Juagoor ~ Order, or if the consideration of such final Order be adjourned
sionershall sine die, or such final Order be refused, the Judge or Com-
géitex;)gl pro- missioner shall have the power, after the expiration of such
nerfrom  time subsequent to the filing of the petition, as, having regard

tamedor to all the circumstance of the insolvency and the conduct of

ﬁ%‘;"i},ﬁc‘t‘ﬁ’ the petitioner as an insolvent debtor, before and after his in-
solveney, the Judge or Commissioner shall think just, and
after hearing the petitioner or any of his creditors, or his or
their Counsel or Attorneys, to make an Order to protect the
petitioner from being taken or detained under any Process
whatever for or in respect of the several debts and sums of
money due, or claimed to be due, at the time of filing his peti-
tion, from the said petitioner to the several persons named in
his Schedule as creditors, or as claiming to be creditors, for
the same respectively, or for which such persons should have
given credit to the said petitioner before the time of filing his
petition, and which were not then payable, and as to the claims
of all other persons not known to the said petitioner at the
time of making such Order, who may be endorsers or holders
of any negotiable security set forth in the said Schedule.

Ipetitioner  XXXV. And be i, dc., That if such petitioner shall be
be taken
under sny taken or detained under any Process whatever for any debt or

ggmgo' claim in Tespect of which he is protected from Process, by such
nermay  Order as last aforesaid, it shall be lawful for the Judge or
fintes  Commissioner to order any Officer who shall have such peti-
cwstod):  tioner so in custody to discharge such petitioner therefrom,

without exacting any fee, and such Officer shall be hereby

indemnified for so doing.

Incertasin ~ XXXVI. And whereas it may sometimes happen that a

cases, Judge . ..
may sllow. debt of, or claim upon, or balance due from a petitioner for

Schedule to : o a1
be amended, Protection from Process, may be specified in his Schedule so
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sworn to as aforesaid, at an amount which is not exactly the
actual amount thereof, without any culpable negligence or
fraud or evil intention on the part of the said petitioner; Be
it enacted, That in such case the Judge or Commissioner shall
allow the Schedule to be amended in that behalf ; and in every
case in which an amendment of the Schedule shall be allowed,
to said petitioner shall be entitled to every benefit and protec-
tion of this Act; and the creditor in that behalf shall be enti-
tled to all the benefits of all the provisions made for creditors
by this Act, in respect of the actual amount of such debt,
claim or balance, and neither more nor less than the same, to
all intents and purposes, such error in the said Schedule not-
withstanding,
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XXXVIL And be t, dc., That whenever, after an Audit, When there

there shall appear to the J udge or Commissioner to be in the bames i

be any

hands of the Official Assignee any balance wherewith a dividend oman®® °f

may be made, proceedings shall be had forthwith, under the
direczion of the Judge or Commissioner, for making such p,
dividend, and also, when it shall appear necessary, for correct-

smgnee,
‘whereof a
dlvxdend

made, pro-
ceedings

ing and ascertaining the list of creditors entitled to receive the 5o e,

same ; and notice of any sitting of the Court ordered to be fike such

held for such ascertaining of debts, or for an Audit, or for
declaring a dividend thereupon, or for all such purposes, shall
be given for such time and in such manner as the Judge or
Commissioner shall from time to time direct; and such dividend
shall be made amongst the creditors of the petitioner, whose
debts shall be admitted in his Schedule, sworn to by the peti-
tioner, and amongst such other creditors (if any) who shall
prove their debts in pursuance of any Order of the Judge or
Commissioner, to be made in that behalf, in proportion to the
amount of the debts so admitted, or so admitted and proved,

as the case may be : provided always, that if the petitioner, or Proviso..

any creditor or assignee, shall object in whole or in part to any
debt tendered to be so proved as aforesaid, or to any debt
mentioned in the Schedule of the petitioner, or if any person
whose demand is stated in such Schedule, but is not admitted
therein, to the extent of such demand, shall claia to be

admitted as a creditor to the extent of such demand or for
I
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more thereof than is go admitted, the said cbjections and claimg
shall, upon application duly made, be examined into by the
Judge or Commissioner, and the decision of the Judge or
Commissioner thereupon shall be conclusive with respect to the
title of such creditor or creditors, to his or their share of such
Judgo or dividend : provided always, that if in any case it shall appear
Commissio- expedient, it shall be lawful at any time for the Judge or

ner may . . . . .

oansg oredt Commissioner, by notice as may be directed in that behalf, to

thelr debts, * cause all or any of the creditors to prove their debts, in such

maybe  manner as the Judge or Commissioner shall require, and to

expedient. . . . . .
decide upon such debts and the right to receive dividends

thereupon, and to do all things requisite thereto, as aforesaid.

rratter12 XXX VIIL. And be it, de., That if at the expiration of

Hiomabe ™™ twelve calendar months from the filing of any petition for pro-

Bt o 07 tection from Process, there shall remain any outstanding debts
Dot wo OT other property, due or belonging to the estate of the peti-

Y aiomer,  tioner, which cannot, in the opinion of the Judge or Commis-

e ine Sloner, be collected and received without unreasonable or
same. inconvenient delay, it shall be lawful for the Assignees, under
the direction of the Judge or Commissioner, to sell and assign
such debts and other property in such manner as shall be

ordered by the Judge or Commissioner.

District XXXIX. And be it, &c., That it shall be lawful for the

ey Judge of the District Court in each and every District, together

andorle™s  with any other Commissioner or Commissioners in Bankruptey,

TS in the District of which he is Judge, if there be any, from
time to time to make such orders, rules and regulations as he
or they shall think fit, for the better carrying this Aect into
execution, and particularly for regulating and appointing the
duties of the Official Assignees and of the other Assignees, the
auditing of their aecounts, the colleeting of the debts, and the
realizing of the estate and effects of the petitioner, and the
notification of the time of hearing petitions or motions in the
Gazette or otherwise; which orders, rules and regulations shall
upon being approved by the Court of Review in matters of
Bankruptey, be binding upon all persons whomsoever.
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XL. And be it, dc., That it shall and may be lawful for the Judge o may
said Judge or Comm:ssxoner, to enforce the performance of lmprison for
any order, rule or regulation, made in conformity to the next venee
preceding clause, and in his discretion, to fine and imprison, or
either, for any wilful non-observance of the same, and to com-
pel the payment of any costs which he is authorized to order,
by Attachment, in the same manner, and as fully as a Judge
of the District Court may be acting as such Judge.

XLI. And be it, d&c., That it shall and may be lawful, for g of
Her . Majesty’s Court of Queen’s Bench, to regulate and “st*
establish a Table of Costs for any matter done under this Act.

XLH. And be zt, &e., That from and after the passing of Remugers-
this Act, it shall be lawful for the Judge or Commissioner ogei
authonzed to act in the matter of any petition for protection 4%

from Process to direct remuneration to the Official Assignee
for his services in the matter of such petitioner, but neverthe-

less 80 as such remuneration shall in no case exceed the rate
of ten pounds per centum on the sum received as the proceeds
of the property of the petitioner.

XLIHI. And be it, d&c., That any petition for protection petition®
from Process and any proceedmcr in the matter of such petition ?ﬁ;’:ﬁ? in
purporting to be so signed by any such Judge or Commissioner
ag aforesaid, or a copy of such petition or other procezding
purporting to be so signed, shall, in all cases, be receivable in
evidence of such proceedings having respectively taken place.

XLIV. [Repealed by 19 Vic., c. 43.]

XLV. Provided always, and be it, &c., That the provisions xc jimited
of this Act and all the matters and thmgs herein contained, & 0P
shall be construed to apply, and be in force only in that part
of this Province which was formerly Upper Canada.

XLVI. Provided always, and be i, &c., That this Act may .,
be altered or repealed by any Act to be passed during the alteredt
present session of Parliament.
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XLVII. And be it, dc., That this Act shall be and continue
in force for two years from the passing thereof, and from thence
to the end of the then next ensuing session of Parliament, and
no longer.

[ Continued by 10 & 11 Vie., c. 8; 11 Vie.,c. 3; 12 Vie.,
¢. 17; 18 & 14 Vic., ¢. 16; 14 & 15 Vie,, ¢. 68; 16 Vic.,
¢. 161 ; 18 Vie., . 85; 19 & 20 Vic., c. 85.]

SCHEDULE.
(A. No. 1.)

I, A. B, at present, and for —— months past, residing at
——, in the Township of ——, in the District of ——, and
being (here set forth the description of the Debtor and his
profession or calling, if any) do hereby give notice that I
intend to present a Petition to ——, Commissioner in Bank-
ruptey for the District of ——, praying to be examined touch-
ing my debts, estate, and effects, and to be protected from all
Process, upon making a full disclosure and surrender of such
estate and effects for payment of my just and lawful debts;
and I hereby further give notice, that the time when the
matter of the said Petition shall be heard is to be advertised in
the Canada Grazette, and in the —— newspaper, one month at
the least after the date hereof. As witness my hand, this ——
day of —— in the year ——

(A No. 2)
Form of Petition for Protection from Process.

To the Judge of the District Court of the District of ——, or
to A. B., Commissioner in Bankruptey for the District of ——.

The humble Petition of (insert at full length the name,
address, and quality of the Petitioner, and also the trade or.
business, or (if more than one) the trades or businesses which
he carries, or has carried on, during his twelve month¢’ resi-
dence within the District of the Court) ——

SHEWETH :

That your Petitioner is not a trader within the meaning of
the Statute now in force relating to Bankrupts (or was a trader
and failed before the passing of the said Statute) or (if a trader
and having failed since the passing of the said Statutes, strike
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out the word “not,” and add after word “Bankrupts” the
words “but owing debts amounting in the whole to less than
one hundred pounds.””)

That your Petitioner has resided twelve calendar months
within the District of this Honorable Court, that is to say,
(insert the places and periods of residence.) *

That your Petitioner has become indebted to divers creditors,
whose names are inserted in the Schedule A, (or as the case
may be) to this his Petition annexed, and that he is unable to
pay his debts in full.

That your Petitioner has examined the said Schedule, and
that such Schedule contains 2 full and true account of your
Petitioner’s debts and the claims against him, with the names
of his creditors and claimants, and the dates of contracting the
debts and claims severally, as nearly as such dates can be
stated, the nature of the debts, claims, and securities, (if any)
given for the same, and that there is reasonable ground in his
belief for disputing so much of the debts as are thereby men-
tioned as disputed ; and also a true account of the nature and
amount of his property, and an inventory of the same, and of
the debts owing to him, with their dates as nearly as such
dates can be stated, and the names of his debtors, and the na-
ture of the security (if any) which he has for such debts ; and
that the said Schedule also contains a balance sheet of so much
wearing apparel, bedding, and other such necessaries of your
of his receipts and expenditure as is required by this Honora-
ble Court in that behalf, and doth fully and truly describe the
Petitioner and his family, and his working tools and imple-
ments.

That your Petitioner has not parted with or changed any of
his property (except for the necessary support of himself and
his family, and the necessary expenses (not exceeding
pounds) of this his Petition, or in the ordinary course of trade)
at any time within three months of the date of filing this his
Petition, or at any time with a view to this Petition.
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That your Petitioner is desirous that his estate should be
administered under the protection and direction of this Honor-
able Court, and- that he verily believes such estate is of
the value of —— pounds at the least, unencumbered, and be-
yond the value of his wearing apparel and other matter, which
your Petitioner is authorized to except by law, and that the
same is available for the benefit of his creditors.

That your Petitioner submits to this Honorable Court the
proposal for the payment of his debts contained in the said
Schedule. (Omit this paragraph if no special proposal.)

Your Petitioner is ready and willing to be examined from
time to time touching his estate and effects, and make a full
and true disclosure and discovery of the same.

Your Petitioner, therefore, prays such relief in the premises
as, by the Statute now in force for the relief of Insolvent
Debtors, may be adjudged by this Honorable Court.

And your Petitioner shall ever pray, &ec. &e.

Signed by the said Petitioner, on the — day of —,
18—, in the presence of Attorney or Agent in the mat-
ter of the said Petition. :

(A. No. 3.)
Afidavit verifying Petition and Schedule.

A. B.., of —— the Petitioner named in the Petition here-
unto annexed (if the Petititioner affirm, alter accordingly,)
maketh osth and saith, that the several allegations in the said
Petition, and the several matters contamed m the Schiedule
heretmto annexed, are true.

Sworn, &e.
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(A. No. 4.)

FINAL ORDER FOR PROTECTION FROM PROCESS.

In the Insolvent Court for the District of ——

In the matter of the Petition of of of in
the —— of —— an Insolvent Debtor, and not being a trader
within the meaning of the Statute now in force relating to
Bankrupts (or being a trader, and having failed before the
passing of the said Statute, or, and being a trader within the
meaning of the Statute now in force relating to Bankrupts, and
having failed since the passing of the said Statute, but owing
debts amounting in the whole to less than ome hundred
pounds); Be it remembered that the said having pre-
sented his Petition for protection from Process to this Honor-
able Court, and such Petition having been duly filed in Court,
and the said Petitioner having duly appeared and been
examined touching his debts, estate and effects; and it appear-
ing that the said —— by virtue of the Statutes in that case
made and provided, is entitled to the protection of his person
from being taken or detained under any Process whatever, in
respect of the several debts and claims hereinafter mentioned,
a final Order is hereby made to protect the person of the said
—— from being taken or detained under any Process what-
ever, in respect of the several debts or sums of money due or
claimed to be due after the time of filing his Petition, from
the said Petitioner to the several persons named in his Sche-
dule as creditors or as claiming to be creditors, for the same
respectively, or for which such persons’shall have given credit
to the said Petitioner before the time of filing his Petition, and
which were not then payable and as to the claims of all other
persons not known to the said Petitioner at the time of making
this Order, who may be endorsees or holders of any negotiable
security set forth in his said Schedule; and it is hereby
directed, that the proposal of the said Petitioner, set forth in
his Petition, for the payment of his debts, be earried into effect
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in the following manner, that is to say: (here state particu-
larly the manner in which the same is to be carried into effect.)

Given under my bhand, this —— of —— 18—,

(Signed,)

Commissioner.

9 VICTORIA.—CHAP. 7.

An Actto amend an Act passed during the last Session of this
Parliament, intituled, An Act to amend, consolidate and
reduce 1nto one Act the several laws now in force, establish-
ing or requlating the practice of District Courts in the
several Districts of that part of this Province, formerly

Upper Canada.
[Passed 18th May, 1846.]

Preamble. VW HEREAS it i3 necessary to amend the Schedule to an Act
passed during the last Session of this Parliament, and intituled,
An Act to amend, consolidate and reduce into one Act the
several Laws now in jorce, establishing or regulating the
practice of District Courts in the several Districts of that part
of this Province, formerly Upper Canada: Be i, &c.,
That in addition to the Fees set down and authorized
in and by the said Schedule and the said Act, as Fees to be
received by the Clerk and to belong and be paid over to the
Additional Fee fund, the Fees mentioned in Schedule A4, to this Act
fundand o annexed, shall and may also be demanded and received by the
(Echedule 4, Clerk, and shall belong to and be paid over to the Fee fynd,
ropealed by and that the Clerk shall be entitled to the Fees mentioned in
c.90,52) the Schedule B, to this Act annexed, in addition to those al-

ready provided.

Power of II. And be tt, &c., That any Judge of a District Court
Jndgein & ghall, on motion to set aside any interlocutory Judgment, giv-
tended.  ing time to plead, and on application for security for costs,

have the like power in vacation that he would have in term

time.
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IIT. And be it, dc., That the sixth Section of the said Act Sixth section
of Act 8 Vic.

shall be repealed, and that the said Courts respectively shalle.13, repel:
hold four terms in each year, which shall severally commence irict Courts
on the Monday in the week next but three preceding the torms facas
week in which the General Quarter Sessions are respectively”™"
holden, and shall end on Saturday of the same week; and

every day in term shall be a return day, and that the first and

last days of all periods limited by the said Act, or by any rule

or order of the said Courts, shall be inclusive.

IV. [Pending proceedings not affected.]

SCHEDULE A.
[Repealed by 19 & 20 Vie., c. 90, s. 23.]

SCHEDULE B.
Every Judgment entered, two shillings.

Taxing Costs, when no Judgment entered, one shilling and
six pence.

9 VICTORIA.—CHAP. 33.

dn Act to provide for the accommodation of the Courts of
Superior Jurisdiction in Upper Canada.

[Passed 9th June, 1846.]
WHEREAS it is necessary to make provision for the due ac- Preamble.
commodation of the Superior Courts of Law and Equily in
Upper Canada : Be it, dc., That there be granted to Her
Majesty the sum of six thousand pounds, to be raised by De- £6,000 gran.

bentures in manner hereinafter mentioned, to enable Her ﬁ:j.f‘s’tg’{o

Majesty to pay that sum to the Law Society of Upper Can- Jgaised by
ada, 50 soon as that Society shall enter into a covenant to the (Bee 18 Vic,
satisfaction of the Governor in Council, to provide fit and *122)
proper accommodation for the Superior Courts of Law and

Equity, for all time to come, at the seat of the said Society,

without further charge and expense to this Province.
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Governor II. And De <t, de., That it shall and may be lawful for the
g:g;e:tsl?:es Governor of this Province to authorize the issue of Debentures
frstws for the sum of six thousand pounds, in such form and for

pereet- such separate sums as may be found convenient ; such Deben.
tures to be at a rate of interest not to exceed six per centum
per annum, and redeemable within fifteen years.
ITL. [Penalty on persons counterfeiting Debentures.]
Cortainsams LY+ And be it, &c., That for the purpose of paying the in-

fobelevied terest on such Debentures and liquidating the principal there.

&e, for pay- of, there be levied, imposed, and collected on the proceedings
Joterest on in Law and Equity, the sums set forth in that behalf in the

Schedule to this Act annexed.

Cortnin V. And be it, &ec., That it shall be the duty of the Clerk of

Cowrtsto tl3e Crown and Pleas and his several Deputies, and of the Re-
imposed on ‘ gistrar of the Court of Chancery, and of the Clerk of the Court
to render ac- Of Appeals in that part of this Province called Upper Canada,
S?‘:E%iz?,z:: severally to collect the sums imposed on the Writs, Process,
onaereral  and proceedings mentioned in the said Schedule, and to render
half-yearly accounts of the same to the Inspector General of
this Province duly verified on oath to be taken before any
Judge or Justice of the Peace, and to pay the same at such
times as shall be directed by the Governor in Courcil, to the
account of or to the Receiver General; and that the officer
rendering such account and making such payment, shall be ez-
titled to charge and receive four per centum on the sums paid

over by him.

VI. [AlotinToronto to be sold for payment of Debentures.]
VII [Calling in Debentures. ]
VIIL. [Accounts to be laid before Legislature.]

IX. [Accounting clause.]

Mesuingof ~ X. And be it, &c., That the words ¢ Governor of the Pro-
tai . .
words.  vinee,” or  Governor,” whenever the same shall occur in this
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Act, shall be construed to mean the Governor, Lieutenant
Governor, or Person administering the Government of this
Province.

SCHEDULE.

ON PROCEEDINGS IN THE QUEEN’S BENCH.

On every Writ of Capias ad Respondendum, alias, or(ch 1.P.
pluries,—or of Summons alias or pluries,—and every other 29]?"6’
original Writ or Process, Writ of Mundamus, or other Pre-

rogative Writ, one shillling and three-pence.

On passing every Record of Nisi Prius, one shilling and Sm b, s.
three-pence.

On every Judgment entered, two shillings and six-pence.

ON PROCEEDINGS IN EQUITY.
On filing every Bill, five shillings.

ON PROCEEDINGS IN APPEAL.

On every Writ of Appeal from the Court of Queen’s Bench, 12 vic.63.)
or Chancery, five shillings.

o

9 VICTORIA.—CHAP. 36.

An Act to amend an Act passed in the last Session of this
Parliament, intituled, An Act to amend, consolidate, and
reduce into one Act, the several Laws now in force establish-
ing or requlating the practice of District Courts in the
several Districts of that part of this Province formerly
Upper Canadn.

[Passed 9th Jure, 1846.]

WHEREAS it is expedient to amend the Act passed in the, .

last Session of this Parliament, intituled, 4z Act to amend,®® Sth Victerh,

consolidate, and reduce into one Act, the several Laws now in

Jorce establishing or regulating the practice of District Courts

in the several Districts of that part of this Province formerly

Upper Canada, so far as it relates to the Judges of the said
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several District Courts holding office during good behaviour,
and also so far as it relates to its being lawful for the Governor
to remove any such Judge or Judges of the said Courts, upon
Juagesor @ joint Address of the Legislative Council and Legislative
Qistrict  Assembly of this Province : Be it, de., That for and
hold their  potwithstanding anything to the contrary in the second section,
Quing,, orin any other part of the said Act, the Judge or Judges of
the said several District Courts shall hold their several offices

during pleasure.

Governor II. And be it, dc., That it shall and may be lawful for the

g "move Grovernor to remove any such Judge or Judges, without a

Judge with-

out n?ddm? joint Ac'ldress ?f the Leglslatlve. Council and Legislative As-

o ment, Sembly ; Provided always, that in case of any removal of any

Proviss,  Such Judge or Judges, the cause and reason for such removal
shall be submitted to the Legislative Council and Legislative
Assembly at their first Session next after any such removal of
any Judge or Judges of the said Court.

&y sions of III. And be it, dc., That every thing in the said Act con-

chapter 12, tained, contrary or repugnant to the provisions of this Act, be

2’.?11&‘; x> and the same is hereby repealed.

9 VICTORIA—CHAP. 56.
An Act to regulate the Poundage to be recetved by Sheriffs on
Executions, and for other purposes therein mentioned.

[Passed 9th June, 1846.]

Preamble, W HEREAS doubts have been raised as to the true intent and
Actoru. o, Mmeaning of the thirty-second Section of the Act of the Legis-
Ty lature of the Province of Upper Canada, passed in the seventh

year of the Reign of King William the Fonrth, and intituled,
Sec. 32 of the An Act for the further amendment of Law, and the better
rea® = advancement of Justice, and it is expedient to remove such

doubts : Be dt, d&c., That the Thirty-second Section of the said

Act be and the same is hereby repealed.

In what IL. And whereas in cases where Writs of Execution have
what been issued into several Distriets, upon which writs property,
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real or personal, may have been seized or advertised, which mount

property has afterwards not been sold on account of satisfac- shall gy

tion having been otherwise obtained, or from some other cause, E‘M.Ei o
it has been doubted whether a claim to poundage may not be
advanced by the Sheriff of each of such Districts respectively,
although no money has been actually levied by them under such
writ: Be 4, &c., That where upon any such Writ of Execution
sued out against the estate, real or personal of the Defendant or
Defendants, no money shall be actually levied, no poundage
shall be allowed to the Sheriff, but he shall be allowed his fees
for the services which may be actually rendered by him ; and
it shall be in the power of the Court from whence such
Execution shall have issued, or for any Judge thereof in
vacation, to allow a reasonable charge to the Sheriff, for any
service rendered in respect to such execution, for which no
specific fee or allowance may be assigned in the table of costs.

III. And beqt, dc., That the Sheriff shall not be entitled to g .. -
pouudage on any execution against goods and chattels, (except Lmitation as
in cases where the full amount shall be collected by him,) on of poucdage
a greater sum than the value of the property actually seized by
him under any Writ of Execution, whatever be the sum

mentioned or endorsed upon such writ.

IV. And whereas by an Act passed in the seventh year of , . glo
the Reign of Her present Majesty, intituled, Az Act to enable m&g’tﬁy
Courts of Law in that part of this Provmce called Upper necessary
Canada, to give relief against adverse claims, made upon m%ei u:%gr
persons having no tnterest vn the subject of such claims, prov1- arising out of
sion is made for the relief of Sheriffs and other officers concerned ft:!;“xm;:x;h "
in the execution of Process issued out of Her Majesty’s Court )
of Queen’s Benck for Upper Canada, or out of any of Her
Majesty’s District Courts in that part of this Province, against
goods and chattels, in cases of difficulty arising by reason of
claims made to such goods and chattels by third parties, but
such relief can only be given by Rule of Court : And whereas
it is expedient that a single Judge should possess the power of
giving relief in that respect : Be dt, dc., That it shall be lawful
for any Judge of the said Court of Queen’s Bench with respect
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See 2 Ve, to any such Process issued out of such Court, or for the Judge
of any District Court with respect to process issued out of
such District Court, to exercise such powers and authorities for
the relief and protection of the Sheriff or other Officer, as may
by virtue of the said last mentioned Act, be exercised by the
said several Courts respectively, and to make such order
therein as shall appear to be just; and the costs of such pro-
ceeding shall be in the discretion of such Judge.

Sheriff’s V. And be 18, dc, That when and so often that it shall
costs, oW }appen that, in consequence of any adverse claim being made
pai PP 3 q y g1

:ﬁ‘;";r;f to any property seized or taken in execution by any Sheriff or

e ies, Other Officer, any Rule, Order or Summons shall or may be
obtained by such Sheriff or other Officer under the provisions
of the Act last above cited, and the Court or Judge by whom
such Rule, Order or Summons may have been issued, or
before whom the same may be returnable, shall direct an issue
to be tried for the determination of such adverse claim, it
shall and may be lawful for such Sheriff or other Officer, to
tax the costs which he shall or may have incurred in conse-
quence of such adverse claim, and to serve a copy of the
allocatur of the same when taxzed, upon each of the parties to
the said issue, and the successful party upon the said issue
shall tax such costs’ among his costs of the cause, and upon
receipt of the same shall pay them over to such Sheriff or

Provisoin Other Officer: Provided always, that if after the service of

s o Such allocatur of the costs, the party succeeding upon such

pay. issue, shall neglect or refuse to tax such costs among the costs
of the cause, such Sheriff or other Officer may nevertheless
obtain a Rule upon such successful party for the payment of
the same ; and provided also, that if any such proceeding shall

Provieoin  be compromised between the parties thereto, such costs of the

compromise Sheriff or other Officer shall be paid by the party, plaintiff or

between the . .
partis.  defendant, by whom the execution was issued.

allowance  V1+ And be it, dc., That when after the seizure of any

maybemade property in execuhon, an issue shall be directed under the
gvi;:gnpm provisions of the Act last above cited, and the property so
custody  seized shall remain in the custody of the Sheriff or other
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Officer seizing the same, pending the trial of such issue, the pending the
Court from w]nch such execution shall have issued, or any claims.
Judge thereof, in vacation, may make an order for the pay-

ment to such Sheriff or other Officer, of such sum for his

trouble in and about the custody of such property, as such

Court or Judge shall deem reasonable, and such Sheriff or

other Officer shall have a lien upon the property for the
payment of the same.

10 & 11 VICTORIA.—CHAP. 5.

An Act for shortening the time of Prescription in certain
cases, and for other purposes therein mentioned.
[Passed 9th July, 1847]
WHEREAS, by the Law of Upper Canada, the title to matters p .11
that have been long enjoyed, is subject in some cases to be
defeated by shewing the commencement of such enjoyment, to
the great inconvenience of and injury to parties having had
such long enjoyment: For remedy thereof, Be i, &c., That no
~ claim which may be lawfully made at the Common Law by Gertain
. custom, prescription or grant to any profit or benefit to bebe deteated
' taken and enjoyed from or upon any land of Our Sovereign guly that the
. Lady the Queen, Her Heirs or Suceessors, or of any Ecclesi- began more
t astical or Lay person or body corporate, except such matters years ago.
, or things as are herein specially provided for, and except rent
' and services, shall, where such profit or benefit shall have been
" actually taken and enjoyed by any person claiming right thereto,
. without interruption for the full period of thirty years, be
. defeated or destroyed by shewing only that such profit or
. benefit was first taken or enjoyed at any time prior to such
. period of thirty years, but nevertheless such claim may be
. defeated in any other way by which the same is now liable to
i be defeated ; and when such profit or benefit shall have been And if

enjoyed for
* 50 taken and enjoyed as aforesaid for the full period of sixty 60 years,

, they shall be
- years, the right thereto shall be deemed absolute and inde- indefeasible.
: feasible, unless it shall appear that the same was taken and Exception.

* enjoyed by some consent: or agreement expressly made or given

- for that purpose by deed or writing.
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Rightofway IL. And be dt, drc., That no claim which may lawfully be
or water not . e
tobe de-  made at the Common Law by custom, prescription or grant to
%‘h&%my any way or other easement, or to any water-course, or the use
e of any water to be. enjoyed or derived upon, over or from any
years 889 land or water of our said Lady the Queen, Her Heirs or Suc-
cessors, or being the property of any Ecclesiastical or Lay
person or body corporate when such way or other matter as
herein last before mentioned shall have been actually enjoyed
by any person claiming right thereto without interruption for
the full period of twenty years, shall be defeated or destroyed
by shewing only that such way or other matter was first enjoyed
at any iime prior to such period of twenty years, but never-
Ienjoyed theless, such claim may be defeated in any other way by which
for i 40 jears, the same is now liable to be defeated, and where such way or
indefeasible. other matter as herein last before mentioned shall have been
so enjoyed as aforesaid for the fall period of forty years, the
Exception, right thereto shall be deemed absolute and indefeasible unless
it shall appear that the same was enjoyed by some consent or
agreement expressly given or made for that purpose by deed
or writing.
Access and IIL. And be 1t, &c, That when the access and use of light

ensoved b o or for any dwelling-house, workshop, or other building sball

indersasivle, have been actually enjoyed therewith for the full period of
Exception. twenty years without interruption, the right thereto shall be
deemed absolute and indefeasible, unless it shall appear that
the same was enjoyed by some consent or agreement expressly

made or given for that purpose by deed or writing.

How the IV. And be it, &c., That each of the respective periods of
ferms shall - years hereinbefore mentioned shall be deemed and taken to be
lated; a:ud the period next before some suit or action wherein the claim
ggly sharlrlube or matter to which such period may relate, shall have been or
tiontothe” shall be brought into question; and that no act or other mat-
Prescription ter shall be deemed an interruption within the meaning of this
Statute, unless the same shall have been, or shall be, sub-
mitted to or acquiesced in for one year after the party inter-
rupted shall have had or shall have notice thereof, and of the

person making or autborizing the same to be made.
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V. And be it, &c., That in all actions upon the case and V;'o‘:;;tba;‘fgg'

other pleadings wherein the party claiming may now by law B b
aliege his right zeverally without averring the existence of sufficient.
such right from time immemorial, such general allegation shall

still be deemed sufficient, and if the same shall be demed all What proof
and every the matters in this Act mentioned and provxded orlz’al}vfxtxﬁtror
which shall be applicable to the case shall be admissible in alegation.
evidence to sustain or rebut such allegation ; and that in all
pleadings to actions of trespass, and in all other pleadings Gont torm of
wherein before the passing of this Act it would have been sobaietos
necessary to allege the right to have existed from time rapimoya:
immemorial, it shall be sufficient to allege the enjoyment

thereof as of right by the occupiers of the tenement in respect

whereof the same is claimed for and during such of the periods
mentioned in this Act as may be applicable to the case, and

without claiming in the name or right of the owner of the fee

as is now usually done: and if the other party skhall intend 10y, 1 orex.
rely on any proviso, exception, incapacity, disability, contract, ceptiontothe

J effect of such.
agreement or other matter hercinbefore mentioned, or on any term to be

cause or matter of fact or of law, not inconsistent with the gle‘f:l:l';y
simple fact of enjoyment, the same shall be specially alleged
and set forth in answer to the allegation of the party claiming,
and shall not be received in evidence on any general traverse

or denial of such allegation.

VI. Andbe it, &c., That in the several cases mentioned in

0 presump-
and provided for by thls Act, no presumption shall be allowed h?oﬁd;‘;;?;
or made in favor or support of any claim upon proof of the °f°“’°1’;.’,",§§t
or a 8l
exercise or enjoyment of the right or matter claimed for any period than

hat required
less period of time or number of years than for such period or for premsip

number mentioned in this Act as may be applicable to the case ton.
and to the nature of the claim : Provided also, that the time

o . . o g s, Time during
during which any person otherwise capable of resisting any claim which a
to any of the matters before mentioned shall have been or may party could
be an infant, idiot, non compos mentis, feme-covert, or tenant &bﬁg&ﬁ“
for life, or during which any action or suit shall have been ®™
pending, and whlch shall have been diligently prosecuted until

abated by the death of any party or parties thereto shall be
K
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excluded in the computation of the period hereinbefore men-
tioned, except only in cases where the right or claim is hereby
declared to be absolute and indefeasible.

Torms of VIL Provided also, and be t, dc., That when any land

excluded ' or water upon, over or from which any such way or other con-

from compu- .

tatlon,in_ venient water-course or run of water shall have been or shall -
be enjoyed or derived, or shall be held under or by virtue of
any term of life or any term of years exceeding three years
from the granting thereof, the time of the enjoyment of any
such way or other matter as herein last before mentioned during
the continuance of such term shall be excluded in the compu-
tation of the said period of forty years, in case the claim shall
within three years next after the end, or sooner determination
of such term, be resisted by any person entitled to any reversion
expectant on the determination thereof.

g‘ﬁgggﬁ“ VIII. Provided also, and be t, &c., That nothing in this
the g"ﬁ‘;gur_ Act shall extend to support or maintain or be construed to
Jevedand - gupport or maintain any claim to any profit or benefit to be
taken or enjoyed from or upon any land of Qur Sovereign
Lady the Queen, Her Heirs and Successors, or to any way or
other easement, or to any water-course or the use of any water
to be enjoyed or derived upon, over or from any land or water
of Our said Lady the Queen, Her Heirs and Successors, unless
such land, way, easement, so water-course, or other matter shall
lie and be situate within the liwnits of some town or township,
or other parcel or tract of land duly surveyed and laid-out by

‘proper authority.

IX.
&ci % [Relate exclusively to Real Property.]
XL

Lecal extent  XII. And be i, dc., That this Act shall extend only to

moncoment that part of the Province formerly Upper Canada, and shall
or this Act.
commence and take effect on the first day of January now next

ensuing.
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10 & 11 VICTORIA, CHAP. 6.

An Act jfor compensating the Families of Persons killed by
Accident, and for other purposes therein mentioned.

[Passed 9th July, 1847.]
WHEREAS a person, who, by his wrongful act, neglect, or de- Preamtte.
fault, may have caused the death of another person, should be
answerable in damages for the injury-so caused by him: Be sction given
it, &c., That whensoever the death of a person shall be caused fmg:;w
by wrongful act, neglect, or default, and the act, neglect, or foo eath of
default is such as would (if death had not ensued) have entitled ;;S?g,ggg
the party injured to maintain an action and recover damages inf0sct
respect thereof, then and in every such case the person who default.
would have been liable if death had not ensued, shall be liable
to an action for damages, notwithstanding the death of the
person injured and although the death shall have been caused

under such circumstances as amount in Law to Felony.

IL. And be <, &c., That every such action shall be for the For whose
benefit of the Wlfe, husband parent, and child of the personi T whes
whose death shall have been so caused, and shall be brought aotion-shall
by and in the name of the Executor or Administrator of the ™ ™™™
person deceased in Upper Canada, or of the personal represen-
tative, tutor, or curator, or of the heir of such person deceased wyat goma-
in Lower Canada, and in every such action the Jury may give &ronc? ™
such damages as they may think proportioned to the injury
resulting from such death to the parties respectively for whom
and for whose benefit sush action shall be brought; and theJuyto

direct the
amount so recovered, after deducting the costs not recovered proportion in
from the defendant, shall be divided amongst the before men- dahtlmg:lsl

tioned parties in such shares as the Jury by their verdict shall Felion

find and direct. *
L. And be it, &c:, That when the death of any Person or A=s sction
shall lie on
persons shall be ca.used by any wound or injury received in 3 the pat of
duel, which wound or injury shall or may have been inflicted favente
by the use of any descnptlon of Fire Arms or other deadly na dn%?ed
ough no

weapon whatsoever, then and in such case the person inflicting action conl
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have main- such wound or injury, and all persons present aiding or abetting

tained by th
party bim-
self if he had

®the parties in such duel as seconds or assistants therein shall

been wound- and may be proceeded against under the provisions of this

ed only.

No more
than one

Act, notwithstanding no action for damages could have been
brought by the said person or persons whose death shall or
may have been so caused had death not ensued from the
infliction of such wound or injury.

IV. Provided always, and be <t, d&c., That not more than

action tolie one action shall lie for and in respect of the same subject

for the
cause.:

Limitation

of time for
bringing

same

matter of complaint; and that every such action shall be com-
menced within twelve calendar months after the death of such

gi
suchaction. deceased person.

Buintitto V. And be 1t, &c., That in every such action the Plaintiff

gerve on the

Defendant
notice of

on the record shall be required, together with the declaration,

certain par. 0 deliver to the Defendant or his Attorney, a full particular of
the declara- the person or persons for whom and on whose bebalf such

Interpreta- A
- are intended to have the meanings hereby assigned to them

tion clause

action shall be brought, and of the nature of the claim in
respect of which damages shall be sought to be recovered.

VI. And bet, de., That the following words and expressions

respectively, so far as such meanings are not excluded by the
eontext or by the nature of the subject matter, that is to say:
words denoting the singular number are to be understood to
apply also to a plurality of persons or things; and words
denoting the masculine gender are to be understood to apply
also to persons of the feminine gender; and the word ¢ person”
shall apply to bodies politic and corporate; the word ¢ parent”
shall include father and mother and grand-father and grand-
motherand step-father and step-mother ; and the word ¢ child”’

+ shall include son and daughter and grand-son and grand-
daughter and step-son and step-daughter.
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10 & 11 VICTORIA.—CHAP. 10.

An Act for the better protection of Merchants and others who
may hereafter receive Assignments and enter into Contracts
and Agreements in relation to Goods and Merchandize

entrusted to Agenis. ‘
[Passed 28th July, 1847.]

WHEREAS it is expedient to afford better protection to
Merchants and others who may hereafter enter into Contracts
or Agreements in relation to goods, wares and merchandize
entrusted to Factors and Agents; and whereas advances on

the security of goods and merchandize have become an usual
and ordinary course of business, and it is advisable and
necessary that reasonable and safe facilities should be afforded
thereto : Be 4t, dc., That from and after the passing of this
Act it shall and may be lawful for any person to contract with
any agent who shall thereafter be entrusted with the posses-
sion of any goods and merchandize or to whom the same may the e smta ot
be consigned, for the purchase of any such goods or merchan- 55 i
dize, and to receive the same of and pay for the same to such 3}{&3’2%05.
agent, and such contract and payment shall be binding upon fo%, ..

and good against the owner of such goods and merchandize J2id 2

amble,

though the
notwithstanding such person shall have notice that the person Purchaser
making and entering into such contract or on whose behalfihe wller to
such contract is made or entered into is. only an Agent. agent.

II. And be 4t, &c., That any such agent who shall be agents tobe

deemed th
enirusted with the possession of goods a.nd merchandize or of os:nn;rs of ®

the documents of title to goods and merchandize shall befomsts
deemed and taken to be owner of such goods and merchandize fens *

and documents for the purposes of such sale or contract of sale fenticnedin

s . ' : one, and 50
asin the first clause mentioned, and also so as to entitle the 0% %5

3 3 i i jn @ consignee
consignee of such goods and merchandize to a lien thereon in jomsignee

3 1 1 lien for
respect to any money or negotiable security advanced or BIVED 1yonies, se,

by such consignee to and for the use of such agent, or in ol

respeet of any money or ncgotlable security received by him and ‘{:ﬂﬂg
to the use of such consignee in the like manner and to all intents Talid con-
and purposes, as if such person was the true owner of such rledge.

goods and merchandize, and so far as to give validity to any
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contract or agreement by way of pledge (gage), lien or security
bona fide made by any person with such agent so en-
trusted as aforesaid, as well for any original loan, advance or
payment made upon the security of such goods and merchan-
dize or documents, as also for any further or continuing
advance in respect thereof, and such contract or agreement
shall be binding upon and good against the owner of such
goods and merchandize, and all other persons interested
therein, notwithstanding the person claiming such pledge or
lien may have had notice that the person with whom such
contract or agreement is made is only an agent.

contrac'sof 111 And beit, drc., That where any such contract or agree-
pledee- ¢ ment for pledge (gage), lien or security shall be made in
ownerstiv s consideration of the delivery or transfer to such agent of any
suck - other goods or merchandize or document of title or negociable

security, upon which the person so delivering up the same had
Caso where 8 the time a valid and available lien and security for or in
theplodgo or respect of a previous advance by virtue of some contract
in considera-or agreement made with such agent, such contract and agree-
g:ll‘gm ment, if bona fide on the part of the person with whom the

&e.on o Same may be made, shall be deemed to be a contract made in

purty do- consideration of an advance within the true intent and
them hatha meaning of this Act, and shall be as valid and effectual to all
videdfor.  intents and purposes and to the same extent as if the consi-
deration for the same had been a bona fide present advance of
Proviso as to TROREY ¢ lfrovided always, that the lien acquired under such
amountof last mentioned contract or agreement upon the goods or
case, documents deposited in exchange, shall not exceed the value
at the time of the goods and merchandize which, or the
documents of title to which, or the negotiable security which

shall be delivered up and exchanged.
Actnotto  IV. Provided always, and be it, &c., That this Act and

Sases when every matter and thing herein contained shall be deemed and
%ﬁ%ﬁ, construed to give validity to such contracts and agreements

notice that  only as in this Act mentioned and to protect only such loans,
bae ot advances and exchanges as shall be made bona fide and
B oeroris Without notice that the agent making such contracts and
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agreements as aforesaid has no authority to make the same or acting mala
is acting mala fide in respect thereof against the owner o

Nor to ante-
such goods and merchandize ; and nothing herein contained cedent debts

shall be construed to extend to or protect any lien (gage) orﬁﬁ?ﬁiu‘fé‘;‘

pledge for or in respect of any antecedent debt owing from mmins os.

any agent to any person with or to whom such lien (gage) or fions instruc-
pledge shall be given, nor to authorize any agent entrusted as """

aforesaid, in deviating from any express orders or authority Suttbe

received from the owner; but that for the purpose and to the 2ouzdenly
intent of protecting all such dona fide loans, advances and etent.
exchanges as aforesaid, (though made with notice of such

agent not being the owner, but without any notice of the

agent’s acting without authority,) and to no further or other

intent shall the owner and all other persons interested in such

goods and merchandize be bound.

V. And be it, dec., That any bill of lading, warehouse- what shan
keeper's or wharfinger’s receipt or order for delivery of goods, semmemed
or any bill of inspection of pot or pear! ashes, or any other °f ftle
document used in the ordinary course of business, as proof of
the possession or control of goods, or authorising or purporting
to authorise either by endorsement or by delivery the possessor
of such doenment to transfer or receive goods thereby repre-
scated, shall be deemed and taken to be a document of title
within the meaning of this Act; and any agent entrusted as
aforesaid and possessed of any such document of title, whether possested of
derived immediately from the owner of such goods and Iner- ment to be
chandize or obtained by recason of such agent’s having beenpomuion of
entrusted with the possession of the ﬂ'oods and merchandlze wllx;a:e it
or of any other document of title thereto, shall be deemed and
taken to have been entrusted with the possession of the goods
and merchandize represented by such document of title as
aforesaid ; and all contracts pledging or giving a lien upon edging of
such document of title as aforesaid shall be deemed and taken such docw-
to be respectively pledges (gages) of and lien upon the goodsﬂpleg‘g;sz of
and merchandize to which the same relates, and such agent
shall be deemed to be possessor of such goods and merchandize
or documents of title whether the same sball be in his actual

custody or shull be held by any other person subject to his



136 StatuTEs oF PrAcTIOAL UTILITY.

Asocon-  control or for him or on his behalf; and when any loan or

tracts to .
deliver, &, advance shall be dona fide made to any agent entrusted with

h good . . .
or doos. and in possession of any such goods and merchandize or docu-

mente i the nents of title as aforesaid on the faith of any contract or
ety agreement in writing to consign, deposit, transfer or deliver

Vithout - such goods and merchandize or documents of title as aforesaid,
oo and such goods and merchandize or documents of title shall
actually be received by the person making such loan or advance,
without notice that such agent was not authorised to make
such pledge or security, every such loan or advance shall be
deemed and taken to be a loan or advance upon the security
of such goods and merchandize or documents of title, within
the meaning of this Act, though such goods and merchandize
or documents of title shall not actually be received by the
person making such loan or advance till the period subsequent
Contracts  theveto: and any contract or agreement whether made direct
i the  with such agent as aforesaid or with any clerk or other person
iikir  on his behalf shall be deemed a contract or agreement with
Payments in such agent; and any payments made whether by money or
o e, PILIS of exchange or other negotiable security shall be deemed
Possession or 200 taken to be an advance within the meaning of this Act;
Agenttobe and an agent in possession as aforesaid of such goods and mer-
consentof  chandize or documents shall be taken for the purposes of this
owner, .
unless the Act to have been entrusted therewith by the owner thereof,

contrary bo . . .
shewn..  unless the contrary can be shewn in evidence.

actnotto VI Provided aliways, and be it, &c., That nothing herein

impair th . .. .
responsi- . contained shall lesson, vary, alter, or affect the civil responsi-

g%ﬁ;m’,; bility of an agont for any breach of duty or contract or non-
prizcipal  fyiflment of his orders or authority, in respect of any such

contract, agrecment, lien, or pledge (gage) as aforesaid.

VIL [Agent guilty of misdemeanor in certain cases.]

actmotto VI Provided always, and be it, &c., That nothing
impair the herein contained shall prevent such owner as aforesaid from
rights of the

owner to 1 i 1
owner t0o having the right to redeem such goods and merchandize or

gg:g;égcu documents of title pledged as aforesaid, at any time before such
' goods and merchandize shall have been sold, upon repayment
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-1

of the amount of the lien thereon or restoration of the securities
in respect of which such lien may exist, and upon payment or
satisfaction to such agent, if by him required, of any sum of
money for or in respect of which such agent would by law he
entitled to retain the same goods, merchandize, or documents,
or any of them, by way of lien as against such owner; or to Ortoprevent

his recover-

prevent the said owner from recovering of and from such ingany
balance from

person with whom any such goods and merchandize or docu- the party 10
ments may have been pledged, or who shall have any such lien were
thercon as aforesaid, any balance or sun of money remaining pledged:

in his hands as the produce of the sale of such goods and
merchandize after deducting the amount of the lien of such

person under such contract or agreement as aforesaid: Pro- proviso asto

. . o easo of
vided always, that in case of the hankruptcy of any such agent, te pank-

the owner of the g 0ds and merchandize which shall have been jam ™
so redcemed by such owner as aforesaid shall, in respect of the

sum paid by him on acecunt of such Agent for such redemp-

tion, be held to have paid such sum for the use of such agent

before his bankruptcy, or in case the goods and merchandize

shall not be so redeemed, the owner shall be deemed a creditor

of such agent for the value of the goods so pledged at the time

of the pledge, and shall if he shall think fit, be entitled in

cither of such cases to prove for or set off the sum so paid or

the value of such goods and merchandize as the case may be.

IX. And be it, dc., That in construing this Act, the word roterpreta-
“person ”’ shall be taken to designate a body corporate or ™™ clavse.
company as well as an individual; and that words in the
singular number shall, when necessary to give cffect to the
intention of the said Act, important also the plural, ar wice
verse ; and words used in the masculine gender shall, when
required, be taken to apply to a female as well as a male; and
that the words ¢ goods and merchandize” shall be taken to
include all personal property of whatever nature or kind soever,
and the word ¢ shipped’” shall be taken to mean the carriage
of goods, whether by land or by water.

X. Provided always, and be it, &c., That nothing herein gt not to

contained shall be construed to give validity to, or in any wise ﬁﬁgg&e
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gggz L:ne to affect any contract, agreement, lien, pledge, (gage) or other
thercof.  act, matter or thing made or done before the passing of this

Act; Provided also, that nothing in this Act contained shall
Norto afiect be held to destroy or diminish any other right recourse or
Toconastans emedy not contrary or repugnant to this Act which might be

with thi .
act. ©  enforced aceording to the Laws of Upper or Lower Canada.

12 VICTORIA.—CHAP. 10.

An Act for putting a Legislative Interpretation wpon certain
terms used in Acts of Parliament, and for rendering it
unnecessary to repeat certain provisions and expressions
therein, and for ascertaining the date and commencement
thereof, and for other purposes.

[Passed 25th April, 1849.]
WHEREAS it is desirable to avoid, by the establishment of
some general rules for the interpretation of Acts of the Pro-
vincial Parliament, the continual repetition therein of words,
phrases and clauses, which are rendered necessary solely by
the want of such rules, and also to provide for the dute and
commencement of such Acts being known with certainty:

Bywhat  Be qf, dbc., That this Act shall be known, cited and referred

name this

Actshull be to as ‘¢ The Interpretation Act,” and that each provision
known, an

to what Acts thereof shall extend and apply to each Act passed in this pre-

it shall ap- . . . o s .

ply. sent Session or in any future Session of the Provincial Parlia-
ment, except in so far as any such provision shall be
inconsistent with the intent and object of such Act, or the
interpretation which such provision would give to any word,
expregsion or clause shall be inconsistent with the context;
and except in so far as this Act ot any provision thereof shall
in any such Act be declared.not applicable thereto; nor shall
the omission in any Act of a declaration that this Act shall
apply thereto, be construed to prevent its so applying, although
such express declaration may be inserted in some other Act-or

Acts of the same Session.

Preamble.

pateofRoyat 1L And be it, dc., That the COlerk of the Legislative

{‘osii‘;fﬁf}o Council shall endorse on every Act of the Parliament of this
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Province which shall pass during the present and cvery future be indorsed
Session thereof, immediately after the title of such Aet, the to make Fg
day, month and year when the same shall have been by the 7% &
Governor of this Province assented to in Her Majesty’s name,

or reserved for the signification of Her Majesty’s pleasure

thereon, and in the latter case he shall also endorse thereon

the day, month and year when the Governor of this Province

shall have signified either by speech or message to the Legis-

lative Council and Assembly of this Province, or by Proclama-

tion, that the same has been laid before Her Majesty in
Council, and that Her Majesty has been pleased to assent to the

same ; and such indorsement shall be taken to be a part of this

Act, and the date of such Assent or Signification, as the case

may be, shall be the date of its commencement if no later
commencement be therein provided.

IIT. And be it, &c., That any Act of the Parliament of this Any Actmay
Province passed or to be passed during the present or during 33;’:;’;;2“
any future Session thereof, may be amended, altered or repealed *™¢**™
by any Act to be passed in the same Session thereof; any

law, usage or custom to the contrary notwithstanding.

IV. And be it, &c., That the Governor, Licutenant-Gover- Governor

o« . o . . and His Suc-
nor, or person administering the Government of this Province cessors in o

for the time being, and His Successors, shall be and He and ‘é:;",;g}.’:i:n
they are hereby declared to be a Corporation sole; and all *™*
bonds, recognizances, and other instruments now by law re-
quired to be taken to Him in His public capacity, or which
shall or may hereafter be required to be so taken, shall be
taken to Him and His Successors by his name of office, and
and shall and may be sued for and recovered by him and his
Successors, the Governor, Lieutenant-Governor, or person
administering the Government of this Province for the time
being, by His or Their name of office as such; and the same
shall not in any case go to or vest in the personal representa-
tives of such Governor, Lieutenant-Governor, or person admi-
nistering the Government of this Province during whose
government thereof the same shall have been so taken.
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Howeertain V. And be ¢, &c., That in every Act of the Parliament of
O he con- this Province, passed or to be passed as aforesaid :

straed.

Hor Majesty, Lérstly. The words ¢ Her Majesty,” ¢the Queen,” or
&e. “the Crown,” shall mean Her Majesty, Her Heirs and Suc-
cessors, Sovereigns of the United Kingdom of Great Britain
and Ireland.

Governor,ée.  Secondly. The words ¢ Governor,” ¢ Governor of this Pro-
vince,” ¢ Governor-General,” or “ Governor in Chief,” shall
mean the Governor, Lieutenant-Governor, or person adminis-
tering the government of this Province for the time being.

Governor in Thirdly. The words ¢ Governor in Council,” shall mean
the Governor, Lieutenant-Grovernor, or person administering
the government of this Province for the time being, acting by
and with the advice of the Executive Council thereof.

Lower Cana-  Fourthly. The words “Lower Canada,” shall mean all that
part of this Province which formerly constituted the Province
of Lower Canada.

Upper Cana-  £4/thly. The words “ Upper Canada,” shall mean all that
da. part of this Province which formerly constituted the Province
of Upper Canada.

Names of Sixthly. The words ¢ The United Kingdom,” shall mean the
Countries . United Kingdom of Great Britain and Ireland; and the words
ties or things ¢¢ the United States,” shall mean the United States of Ame-
rica; and generally, the name commonly applied to any
country, place, body, corporation, society, officer, functionary,
person, party or thing, shall mean such country, place, body,
corporation, society, officer, functionary, person, party, or
thing, although such name be not the formal and extended

designation thereof.

Seventhly. Words imparting the singular number or the
Singulsr masculine gender only, shall include more persons, parties or
number or . . .
masculine  things of the same kind than one, and females as well as males,

gender,
and the converse.
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Eightly. The word ¢ person,” shall include any body cor- Person.
porate or politic, or party, and the heirs, executors, adminis-
trators or other legal representatives of such person, to whom
the context can apply according to the law of that part of the
Province to_which such context shall extend.

Ninthly. The words “writing,” “written,” or any term of Writing.
like import, shall include words printed, painted, engraved,
lithographed, or otherwise traced or copied.

Tenthly. The words “now’ or “next” shall be construed Now—next
as having reference to the time immediately before the com- ~Pereafier:
mencement of the Session in which the Act shall have been
presented for the Royal Assent. .

Eleventhly. The word ¢ month”’ shall mean a calendar month. yonth,

Twelfthly. The word ¢holiday” shall include Sundays, Holiday.
New Year’s Day, the Epiphany, the Annunciation, Good
Friday, the Ascension, Corpus Christi, St. Peter and St. Paul’s
Day, all Saints’ Day, and Christmas Day,—and any day
appointed by Proclamation for a General Fast or Thanksgiving.

Thirteenthly. The word “oath’ shall be construed as oatn.

meaning a solemn affirmation whenever the context shall be
applied to any person and case by whom and inwhich a solemn
affirmation may be made instead of an oath: and in every case
where an oath or affirmation is directed to be made before any

Power to ad-
person or officer, such person or officer shall have full power minister.
and authority to administer the same and to certify its having
been made; and the wilful making of any false statement in
any such oath or affirmation, shall be wilful and corrupt perjury, .. oo
and the wilful making of any false statement in any declaration ments to be
required or authorised by any such Act as aforesaid, shall be a
misdemeanor punishable as wilful and corrupt perjury.

Fourteenthly. The words ¢ Registrar”” or ¢ Register’” in any Registrar
such Aet, applying to the whole Province, shall mean and ter.
include indifferently both Registrars in Lower Canada and
Registers in Upper Canada, and their Deputies, respectively.
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Contraven-  Flifteenthly. Any wilful contravention of any such act as

tion of Acts. . . . .
aforesaid, which is not made any offence of some other kind,
shall be a misdemeanor, and punishable accordingly.

Contraven s Sixteenthly. Whenever any wilful contravention of any such
ool meme Act shall be made an offence of any particular kind or name,
the person guilty of such contravention shall, on conviction
thereof, be punishable in the manuner in which such offence is

by law punishable.

Recovervand  Seventeenthly. Whenever any pecuniary penalty or any
dstrivaton forfeiture is imposed for any contravention of any such Act as
and forfel-  aforesaid, then if no other mode be prescribed for the recovery
thereof, such penalty or forfeiture shall be recoverable with
costs by civil action or proceeding at the suit of the Crown
only, or of any private party suing as well for the Crown as for
himself, in any form allowed in such case by the law of that
part of the Province where it shall be brought, before any
Court having jurisdiction to the amount of the penalty in cases
of simple contract, upon the evidence of any one credible
witness other than the Plaintiff or party interested; and if no
other provision be made for the appropriation of such penalty
or forfeiture, one half thereof shall belong to the Crown, and
the other half shall belong to the private Plaintiff, if any there
be, and if there be none, the whole shall belong to the Crown.

Monics Eighteenthly. Any duty, penalty, or sum of money, or the
levied proceeds of auy forfeiture, which shall by any such Act as

for theCrown. N 3 . O

to make part aforesaid be given to the Crown, shall, if no other provision be

dated Reve- made respecting it, form part of the Consolidated Revenue
Fund of this Province, and be accounted for and otherwise

dealt with accordingly.

Moniesap-  Nineteenthly. If any sum of the public money be by any
priated, how . . . :
paysbleand Such Act as aforesaid, appropriated for any purpose or directed

fooount®d 4o be paid by the Governor, then, if no other provision be
made respecting it, such sum shall be payable under Warrant
of the Governor directed to the Receiver General, out of the

Consolidated Revenue Fund of this Province, and the due
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application thereof shall be accounted for to Her Majesty,
through the Lords Commissioners of the Treasury for the time
being, in such manner and form as Her Majesty shall direct ;
and all persons entrusted with the expenditure of any such
sum or any part thereof shall account for the same in such
manner and form, with such vouchers, at such periods, and to
such Officer as the Governor shall direct.

Twentiethly. The word ¢ Magistrate” shall mean a Justice yagistrate,
of the Peace; the words “two Justices,” shall mean two or Justiees &
move Justices of the Peace, assembled or acting together; and
if any thing be directed to be done by or before a Magistrate
or a Justice of the Peace, or other Public Functionary or
Officer, it shall be done by or before one whose jurisdiction or
pewers extend to the place where such thing is to be done :
and whenever power is given to any person, Officer or Funec-
tionary to do or to enforce the doing of any act or thing, all
such powers shall be understood to be also given as shall be
necessary to enable such person, Officer or Functionary to do
or enforce the doing of such act or thing.

Twenty-firstly. If in any such Act as aforesaid, any party, . .
be directed to be imprisoned or committed to prison, such im- oy act.
prisonment or committal shall, if no other place be mentioned,
bein or to the common gaol of the locality in which the order
for such imprisonment shall be made, or if thereg be no com-
mon gaol there, then in or to that common gaol which shall
be nearest to such locality; and it shall be lawful for the
keeper of any such common gaol, to receive such person, and Imprison-
him safely to keep and detain in such common gaol under his Tonton -
custody until discharged in due course of Law, or bailed in®*
cases in which bail may by Law be taken.

Twenty-secondly. Words authorizing the appointment of Power ofap-
. . pointing to
any Public Officer or Functionary, or any Deputy, shall be include
. . . « .+ power of re-
construed to include the power of removing him, re-appointing moving.
him or appointing another in his stead, in the discretion of the

authority in whom the power of appointment is vested.
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publicoficer  Twenty-thirdly. Words directing or empowering a Public
to include . . . .

bis Suecessor Officer or Functionary to do any act or thing or otherwise ap-
oF Deputy. plying to him by his name of Office, shall include his Succes-

sors in such Office, and his or their lawful Deputy.

Wordscron. L 0€ntyfourthly. Words making any association or number

thog a corpo- of persons a corporate or body politic and corporate, shall be
construed to vest in such corporation, power to sue and be sued,
contract and be contracted with, by their corporate name, to
Lave a common seal, and to alter or change the same at their
pleasure, and to have perpetual succession, and power to ac-
quire and hold personal property or moveables for the purposes
for which the Corporation is constituted, and to alienate the
same at pleasure; and also to vest in any majority of the
members of the Corporation, the power to bind the others by
their acts ; and also to exempt the individual members of the
Corporation from personal liability for its debts or obligations
or acts, provided they do not contravene the provisions of the
Act incorporating them; but it shall not be lawful for any

As to Bank. COTPOTAtion to carry on the business of banking unless when

ing. such power shall be expressly conferred on them by the Act
creating such Corporation.

Rightsofthe  Lwenty-fifthly. No provision or enactment in any such Act,
Cromnsared: o aforesaid, shall affect or be construed to affect in any manner
or way whatsoever, the rights of Her Majesty, Her Heirs or
Successors, gunless it be expressly stated therein that Her
Majesty shall be bound thereby; nor the rights of any person
And ofother OF Of any body politie, corporate or collegiate, such only ex-
parties.  gented as are therein mentioned, unless such Act be a Public

General Act.
Power to Twenty-sixthly. Every such Act as aforesaid shall be so
amend an , . .
Act. construed as to reserve to the Legislature the power of repealing

or amending it, and of revoking, restricticg, or modifying any
power, privilege, or advantage thereby vested in or granted to
any person or party, whenever such repeal, amendment, revo-
cation, restriction, or modification shall be deemed by the
Legislature to be required for the public good ; and unless it
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shall be otherwise expressly provided in any Act already passed And if itbea
orto be passed for chartering any Bank, it shall be in the ’
discretion of the Legislature at any time thereafter to make

such provisions and impose such restrictions with respect to

the amount and description of notes which may be issued by

such Bank, as may to them appear expedient.

Twenty-scventhly. If any such Act as aforesaid be declared Public Act.
to be a Public Act, such declaration shall be construed as an
enactment that such Act shall be judicially noticed by all
Judges, Justices of the Peace and others without being specially
pleaded : and every such Act which shall not, either by its
nature or by express provision, be a Public Act, shall be private act,
deemed a Private Act, and shall be judicially noticed only
when specially pleaded; and all copies of any such Acts, public
or private, printed by the Queen’s Printer, shall be evidence ofprinted
such Acts and of their contents, and every copy purporting to e °f

be printed by the Queen’s Printer shall be deemed to be so
printed, unless the contrary b~ shewn.

Twenty-eighthly. The Preamble of every such Act as afore- preambte.
said shall be deemed a part thereof intended to assist in ex-
plaining the purport and object of the Act; and every such Aet gn acts ror
and every provision or enactment thereof, shall be deemed ™%
remedial, whether its immediate purport be to direct the doing
of any thing which the Legislature may deem to be for the
public good, or to prevent or punish the doing of any thing
which it may deem contrary to the public good, and shall
accordingly receive such fair, large and libera! construction
and interpretation as will best ensure the attainment of the
object of the Act and of such provision or enactment,
according to their true intent, meaning and spirit.

Twenty-ninthly. Nothing in this Act shall be construed 0 , 1 von
exclude the application to any such Act as aforesaid, of any of fulesof
Rule of Construction applicable thereto, and not inconsistent inserted or
with this Aect, or to exclude the application of any Rule of in this Act
Construction in this Act to any Act passed in any Session
before the present, if without this Act such Rule would have

been applicable thereto.
L
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Provisions Thirticthly. The provisions of this Act shall apply to the
applicable to . .
words, &, in construction thereof and of the words and expressions used

this Act. .
therein.

This Act VI. And be it, dc., That this Act may be amended, altered
may be . . .
amended in or repealed by any Act to be passed in this present Session of
this Session, .

- Parliament.

12 VICTORIA.—CHAP. 23.

An Act to provide jfor the Seizure and Sale of Shares in the
Capital Stock of Incorporated Companies.

[Passed 30th May, 1849.]

WHEREAS it is expedient to make better provision for the
Seizure and Sale of Shares and Dividends of the Stockholders
sharesang ©F 21l Incorporated Companies : Be <, dc., That all Shares and
Dividends of Pividends of Stockholders in Incorporated Companies shall be

Stockholders

iﬁdiggggzr&held, considered, and adjudged to be personal property, and

mes hald & t;o' shall be liable as such to bona fide creditors for debts, and
property and may be attached, seized and sold under Writs of Execution
liable to be R . . . .
seizod and 1.ssued out of any of Her Majesty’s Courts in this Provinee, in
gxecution. like manner as other personal property may be sold under
Eeedien% o execution ; and that whenever any such shares shall have been
ueheale & 5old under a Writ of Execution, the Sheriff, by whom such
‘Writ shall have been executed, shall, within ten days after
such sale, serve upon such Incorporated Company, at some
place where service of process upon such Company may be
made, an Attested Copy of such Writ of Execution, with his
Certificate endorsed thereon, certifying to whom the sale of the
said Shares under the said Writ of Execution has been by him
made, and the person or persons who shall have purchased such
Share or Shares so sold under such Writ of Execution ; and
the person or persons so purchasing shall thereafter be held
and considered as Stockholder or Stockholders of the said
Shares, and shall have the same rights, and be under the same
obligations as if he or they had purchased the said Shares from

the proprietors thereof, in such form as may be by law provided

Preamble.
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for the transfer of Stock in such Company; and it shall be the
duty of the proper Officer of the Company to enter such sale as
a transfer in the manner by law provided.

II. And be 4t, &c., That it shall be the duty of the Sheriff Sherif to

to whom any such Writ of Execution, as aforesaid, shall be Egt‘%:vgég
addressed, on being informed on behalf of the Plaintiff that pasy, with
the Defendant has Stock in any Incorporated Company, and g
that such Sheriff is required to seize such Stock, forthwith to

serve a copy of such Writ on such Company, with a notice

that all the Shares which the Defendant may have in the Stock

of such Company are seized accordingly ; and from the time of

such service no transfer of such Stock by the Defendant shall Ee"’:;‘;;‘;’fif

be valid, unless or until the said seizure shall be discharged ; Ted While re
and every such seizure, and any sale made under the same, 52 Sue 2

shall include all Dividends, Premiums, Bonuses, or other jsizciadeall
pecuniary profits upon the Shares seized, which shall not after &

such notice as aforesaid, be paid by such Company to any

party, except the party to whom the Shares shall be sold by

the Sheriff, unless and until the seizure be discharged, on pain

of paying the same twice.

III. Provided always, and be it, dc., That if the Company provision for
shall have more than one place where service of process may fegse o -

legally be made upon them, and there be some place where 527ing more

transfers of Stock may be notified to and entered by the Com- Place where

pany so as to be valid as regards the Company, or where any froctss may
Dividends or Profits as aforesaid, on Stock may be paid, other Fade upoa
than the place where service of such notice shall have been

made, such notice shall not affect any transfer or payment of
Dividends or Profits duly made and entered at any such other

place, so as to subject the Company to pay twice, or to affect

the rights of any bona fide purchaser, until after the expiration

of a period from the time of service sufficient for the transmis-

sion of notice of such service by Post from the place where it

was made to such otber place, which notice it shall be the
business of the Company to transmit by Post to such other

place.
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Shores do- IV. And be it, dc., That the Shares in the Stock of any
;a:so!}al pro- Company shall be held to be personal property, found by the
Bythe ¢ Sheriff in the place where notice of the seizure thereof shall be

Sherifr. .
or made as aforesaid.

Saving of all V. And be it, dc., That nothing in this Act shall be con-
commonlaw. strued to weaken the effect of any remedy which such Plaintiff,
as aforesaid, might, without this Act, have had against any
Shares of such Stock as aforesaid, by saisie arret attachment
or otherwise, but on the contrary, the provisions of the three
next preceding sections shall apply to such remedy in so far as

they can be applied thereto.

Whatshal VI. And be ¢, drc., That all Corporations, established for

be deemed .

incorporated purposes of trade or profit, or for the construction of any work,

Gompsnlet. o for any purpose from which revenue is intended to be
derived, shall be deemed Incorporated Companies for the pur-
poses of this Act, although they be not called Companies in

the Act or Charter incorporating them.

12 VICTORIA.—CHAP. 35.
An Act to repeal certain Acts therein mentioned, and to make
better provision respecting the admaission of Land Surveyors
and the Survey of Lands in this Province.

[Passed 80th May, 1849.]

Astoeasestn  SULX. And be it, &e., That if any action of ejectment shall
5. C. where b.e l?rought against any person or persons, who, after any line or
ful survey a limit shall have been established according to this Act, in
haveim- Upper Canada, shall be found, in consequence of unskilful
proved lands . . o
afterards *survey, to have improved on lands not his, her, or their own,
long fo his it shall and may be lawful for the Judge of Assize, before
EEROM whom such action shall have been tried, to direct the Jury to
assess such damages for the def:ndant or defendants for any
loss he, she, or they may sustain in consequence of any im-
provement made before the commencement of such action, and
also to assess the value of the land to be recovered; and if 2

verdict shall be found for the plaintiff or plaintiffs, no Writ of
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Possession shall issue until such plaintiff or plaintiffs shall have
tendered or paid the amount of such damages as aforesaid, or
ghall have offered to release the said land to the defendant,
provided the said defendant shall pay or tender to the plaintlff
the value of the land so assessed, before the fourth day of the
ensuing term.

L. And be'z’t, dc., That from and after the passing of this Piaintiff not
Act, in all cases in which the Jury before whom any action of Io sach e
ejectment shall be tried in Upper Canada, shall assess damages s dofor-

for the defendant as provided in the next preceding section, dant offers to

give up the
for improvements made upon land not his own, in consequence ing the
of unskilful survey, and when it shall be satisfactorily made to Jame or t®
appear that the defendant does not contest the plaintiff’s action porie, st

for any other purpose than to obtain the value of the improve- #movat-
ments made upon the land previous to the alteration and
establishing of the lines according to law, it shall and may be

lawful for the Judge before whom such action shall be tried, to

certify such fact upon the record, and thereupon the defendant

shall be entitled to the costs of the defence, in the same manner

23 if the plaintiff had been non-suited on the trial, or a verdict

rendered for the defendant ; provided the defendant shall, at Tutess  tho
the time of entering into the consent rule, have given notice assesstheim-
in writing to the lessor or lessors of the plaintiff in such eject- B iess thom
ment, or to his Attorney named on the Writ or declaration of manded.
the amount claimed for such improvements, on payment of (e C.LP.
vhich amount the defendant or person in possession will sur- ,;8 z;m
render the possession to such lessor or lessors, and that the

said defendant does not intend at the trial to contest the title

of the Zessor or lessors of the plaintiff; and if such notice shall

on the trial be found not to have been given as aforesaid, or if

the jury shall assess for the defendant a less amount than that

climed in the potice, or shall find that the defendant has

refused to surrender possession of the land claimed, after tender

ghall have been made of the amount claimed, then in any of

such cases the Judge shall not certify, and the defendant shall

not be entitled to the costs of the defence, but shall pay costs to

the plaintiff; any thing herein contained to the contrary not-
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Proviso: that Withstanding ; Provided always, that upon the trial of any
1o proof of . . .
Plainti’s  such cause no evidence shall be required to be produced in
'i‘é"ri'a'u?fé? proof of the title of the lessor or lessors of the plaintiff.

12 VICTORIA.—CHAP. 63.

An Act to make further provision jfor the Administration of
Justice, by the establishment of an additional Superior
Court of Common Law and also a Court of Error and
Appeal, in Upper Canada, and for other purposes.

[Passed 80th May, 1849.]

Preamble. WHEREAS the establishment of an additional Superior Court
of Common Law jurisdiction would facilitate the satisfactory
disposal of business, and would otherwise tend to promote the
public advantage by affording the means of constituting an
efficient Court of Appeal within Upper Canada: Be 7, .,
That there be constituted and established, and there is herehy

Court of com- cORStituted and established a Court of Common Law jurisdic-

Bmoases-tion in that portion of this Province formerly called Upper

tablished in
Upper Cana- (Sapada, which shall be called “The Court of Common Pleas,”

a; Powers

gg;"_}’ﬁi‘{‘: and the same Court shall be holden at the City of Toronto,
and shall be and constitute a Court of Common Law, and shall
together with every Judge thereof, have, use, and exercise ail
the rights, incidents, and privileges of a Court of Record, or 2
Judge of the Court of Record, and all other rights, incidents,
and privileges, as fully to all intents and purposes as the same
are used, exercised, and enjoyed by any of Her Majesty’s
Superior Courts of Common Law or Judges at Westminster.

Courttocon. 1L- And be it, &c., That the said Court shall be presided
Sistofs Chief over by a Chief Justice and two Puisne Justices, any one or
}Zggi‘;fm more of whom, in the absence of the other or others of them
Who may to 8y lawfully hold the said Court: And that it shall and may
sppointed.  be lawful for Her Majesty to appoint by Letters Patent under

the Great Seal of this Province, one person being a Barrister

of at least ten years’ starding in Upper Canada to be Chief

Justice of the said Court, and two persons being Barristers of
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not less than ten years’ standing in Upper Canada to be

Puisne Judges thereof, and from time to time to supply any

vacaney in the number of the said Judges; and the Chief

Justice of the said Court of Common Pleas shall have rank pmmﬁ‘c‘w
and precedence next to the Chancellor of Upper Canada, and "%

the Puisne Judges of the Superior Courts of Common Law

and Equity in Upper Canada shall have rank and precedence

as between themselves according to seniority of appointment to

their respective offices.

III. And whereas in an Act of the Parliament of the late
Province of Upper Canada, passed in the seventh year of the
Reign of His late Majesty King William the Fourth, intituled,
An Act to increase the present number of Judges of His
Majesty’s Court of King’s Beneh in this Provinee, to alter the
terms of sitting of the said Court, and jfor other purposes
therein mentioned, it is recited, that an addition to the number
of the Judges of the said Court had become indispensable
owing to the great increase of population and the formation of
new Districts; And whereas two additional Judges were
appointed under the said Act: And whereas it appears that o o .
the business of the said Court of Queen’s Bench may be?W-%¢1.
effectually performed by a Chief Justice and two Puisne
Judges, in conscquence of the erection of the Court of Common
Pleas hereby established and the erection of an efficient Court
of Appeal as hercinafter provided : Be it, d@c., That notwith- ofQ
standing any thing in the said last recited Act contained, the J. to consist

hereafter ofa

said Court of Queeu s Bench shall from and after the passmfr waf Justice
of this Act, be presided over by a Chief Justice and two Puisne Puisae.

Judges.
Justices ; and it shall and may be lawful for Her Majesty to
transfer such two of the Puisne Justices of the said Court of
Queen’s Bench as to Her Majesty may seem meet from the
said Court of Queen’s Bench to the said Court of Common
Pleas, and by Letters Patent under the Great Seal of this Two of the
Province to appoint such two Puisne Justices of the said Court 7y Judges of Q. *
of Queen’s Bench to be Justices of the said Court of Common fagerea
Pleas, to which appointment such two Justices of the said fe&s00™t
Court of Queen’s Bench are hereby declared entitled.

Recital.
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Tenurecfof LV, And be 4t, dc., That the Judges to be appointed under
S o this Act shall hold their offices during their good behaviour:

e #hotn Provided always, that it may be lawful for the Governor,

%:;fﬁf{,‘i’ ® Lieutenant-Governor, or person administering the Government
of this Province, to remove any Judge or Judges of the said
Court upon the address of both Houses of the Provincial Pax-
liament ; and in case any Judge so removed shall think himself
aggrieved thereby, it shall and may be lawful for him within
six months to appeal to Her Majesty in Her Privy Council,
Appeslgiven and such a motion shall not be final until determined by Her

Majesty in Her Privy Council.
V. [Salaries of Justices of C. P.]
VI. [Annuity to Justices.]
Judgesap-  VIL And be ¢, dc., That every Judge to be appointed

;iglrnt'l??sgi in pursuance of this Act, shall, previous to his executing the
cathotetice. duties of his office, take the following oath :

“T, ———, do solemnly and sincerely promise and swear, that

Theoath. I will duly and faithfully, and to the best of my skill and

knowledge, execute the powers and trusts reposed in (as Chief

Justice or one of the Puisne Judges) of the Court of Common

Pleas. So help me God.”

How admin- VY hich said oath shall be administered to the Chief Justice of

istered.  the said Court before the Governor, Lieutenant-Governor, or
person administering the Government of this Province in
Council, and to the Puisne Judges of the said Court, in open
Court, in presence of the Chief Justice thereof.

VIII. And whereas it is desirable that the jurisdiction,

Redtal.  practice, and mode of proceeding of the said Court of Common

Pleas should be similar to the jurisdiction, practice, and course

Jutisdiction of proceeding of the said Court of Queen’s Bench: Be 1, dc.,
powers

ofand mode That the said Court of Common Pleas may and shall hold plea
of proceeding

the court in in all and all manner of actions, causes, or suits, as well criminal

the same as ~as civil, arising, happening, or being within the said late Pro-
in the court .
ofQ.B.  vince of Upper Canada; and may and shall proceed in such
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actions, causes, or suits, by such process and course as is now

used, or is by this Act directed to be used in the said Court of

Queen’s Bench, save only that all Writs and proceedings shall

be styled in the said Court of Common Pleas; and the said

Court of Common Pleas may and shall hear and determine all yuries,
matters of Law, and shall also hear and, by and with an

inquest of good and lawful men, determine all issues of fact

that may be joined in any such action, cause, or suit as afore-

said, and judgment thereon give, and execution thereof award,

in as full and ample a manner as can or may be done in Her
Majesty’s said Court of Queen’s Bench: And the same juris- ngi,pfi’rgce:_s,
diction, powers, authorities, and privileges exercised and ble to Q. B.
enjoyed by the said Court of Queen’s Bench, or by the Judgesc. 0 ¥ e 1t
thereof, shall be exercised and enjoyed by the said Court Ofprgndzl;lmse
Common Pleas, and by the Judges thereof respectively: And

all laws, orders, and authorities touching the practice and

manner of proceeding in the said Court of Queen’s Bench,

shall be in force and applicable to the said Court of Common

Pleas until otherwise provided by rule of the said Court.

IX. And be t, &ec., That the Chief Justices and Judges of Judgesorthe
the said Courts of Queen s Bench and Common Pleas shall sit 5t iwmte

tio -
in rotation, or otherwise, as they shall agree amongst themselves, 5%,3 ’aspfg“h
. i hie
and every Judge of either Court, to whatever Court he may fn;;g;e‘go‘,;e
belong, shall be, and he is accordingly hereby avthorized to ?ﬁ;{"g’e

3 4 i1y Proviso: ap-
transact such business at Chambers or elsewhere, depending in 57 te

cither ' of such Courts, as may according to the course and full court
practice of the said Courts be transacted by a single Judge:
Provided always, that nothing herein contained shall be con-
strued to deprive any party interested of the right to appeal to

the full Court in which the matter brought before such single

Judge may be depending, for the purpose of having the deci-

sion of such Judge rescinded or altered, as fully as such right

is now enjoyed according to the practice of the Court of
Queen’s Bench.

X. And whereas by the said Act of the Legislature of the p
late Province of Upper Canada, passed in the seventh year of
the Reign of His late Majesty King William tke Fourth, inti-
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At ot T.C. 7tu1ed An Act to increase the present number of Judges of
" His Majesty’s Court of King's Bench in this Province ; to
alter the terms of sitting of the said Court, and jfor other pur-
poses therein mentioned, it was deemed expedient for the more
convenient despatch of business to enable one of the Judges
of the said Court of Queen’s Bench to sit apart during term
for the decision of certain matters therein specified; and
whereas under the present arrangement the continuance of the
said provision is inexpedient; Be ¢, dc., That so much of

Part of sec. the fifth clause of the said last recited Act as provides for the

e o formation of a Practice Court is hereby repealed from the time
that this Act takes effect.

Recital. XI. And whereas it is expedient to alter the office of the
Clerk of the Crown and Pleas in the said Court of Queen’s
Bench in Upper Canada, and to alter the manner of remune-
rating the said Clerk, and to place the said Office on the same

footing as the Office of the Clerk of the Crown and Pleas in
A Clerk of

the Crown, the sald Court of Common Pleas hereby established ; Be <,
i‘f‘iﬁiif:teﬁ de., That it sk-1 and may be lawful for Her Majesty, by Let-
Gowst”  ters Patent under the Great Seal of this Province, to appoint

a Clerk of the Crown and Pleas in the said Courts of Queen’s

Bench and Common Pleas, respectively, to hold Office during

Her Majesty’s pleasure, and from time to time to supply any

Seaure of - yacancy in the said offices; and that it shall be lawful for each
' of the said Clerks of the Crown and Pleas, to appoint, subject

to the approval of the Judges of their respective Courts, a

Clerks tobe Senior and Junior Clerk; and the said Clerks of the Crown
appointed b and Pleas, with the like approval, may remove at pleasure any

Clerks oy Of the Clerks so appointed : And that the several Clerks of
o o be the County Courts in Upper Canada, shall be ex-officio Deputy
?j%;i;tiss. Clerks of the Crown and Please in the said Courts of Queen’s

Bench and Common Pleas: Provided always, that the parties
Proviso: ~ Who at the time of the passing of this Act shall hold the offices

5;;3:;“; of Deputy Clerks of the Crown in the several Districts shall
Oorks of ™ continue to hold the same at the pleasure of the Crown, and
e o awe, that while so holding the same they shall respectively discharge
and be also

deputy- . the duties of Deputy Clerks of the Pleas for their several Dis-
clerks of the 1 ts and that they shall hold such Offices as Deputy Clerks of

pleas.

.
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the Crown and Pleas subject to the provisions and receiving
the remuneration mentioned in this Aect.

XII. And be it, &c., That the said Clerk of the Crown and Duties of tho
Pleas in the said Court of Queen’s Bench, and his Deputies the Crown
shall perform the duties of their several Offices in the same
manner and under the same regulations as the said Clerk of
the Crown and Pleas and his Deputies in the said Court of
Queen’s Bench have heretofore performed the same, and that
all sums and fees shall continue to be payable and receivable
by the like persons as the same have heretofore been paid and
received in respect of any matter in the said Court of Queen’s
Bench ; and that the said-Clerk of the Crown and Pleas in the
said Court of Common Pleas and his Deputies shall respee-
tively perform in the said Court the like duties as are performed
by the Clerk of the Crown and Pleas and his Deputies in the
said Court of Queen’s Bench ; and all orders, rules and regu- geriain
Iations in force respecting the said Clerk of the Crown and §iers zics:
Pleas of the said Court of Queen’s Bench and his Deputies, {o 22pl3 to,
and respecting the regulation of their several Offices, shall be e oawin
in force and applicable to the said Clerk of the Crown andC-2-
Pleas in the said Court of Common Pleas and his Deputies
respectively, and that the like sums and fees payable and
receivable in the said Court of Queen’s Bench shall be payable
and receivable by the like persons in the said Court of Com-**
mon Pleas in respect of any matters in the said Court.

InC.P.

XIII. [Salaries to be paid to said Clerks.]

XIV. And be it, dc., That neither the Clerk of the Crown g, g4

i 1 4 14 clerks and
and Pleas in the sald Court of Queen’s Bench, nor the said Gepntion to

Clerk of the Crown and Pleas in the said Court of Common ke no fee

Pleas, nor any of their Deputies, shall be entitled to, or take R s,

for his own use or benefit, directly or indirectly, any fee O except their
emolument whatsover save the salary to which he shall be enti-

tled by virtue of this Act; and that all the fees, dues, emolu- Fees, aues,
ments, perquisites and profits received by or on account of the byt
said Clerks of the Crown and their Deputies, respectively, shall pelong tothe
form part of the Consolidated Revenue Fund of this Province,

<
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and shall be accounted for to Her Majesty, Her Heirs and
Successors through the Lords Commissioners of Her Treasury
for the time being, in such manner and form as Her Majesty,
Her Heirs and Successors shall direct.

Accountsto XV, And be it, dc., That the said Clerks of the Crown

ba rendered !
quarterly by and Pleas, in each of the said Courts respectively, shall, on

des.  the four quarterly days hereinbefore mentioned, make up and
" render to the Inspector General of Public Accounts of this
Province, a true Account in writing of all the fees, dues, emo-
luments, perquisites and profits received by or on account of
the said Officers respectively, in such form and with such par-
ticulars as the said Inspector Greneral shall from time to time
Tow attest- Tequire ; which said Accounts shall be signed by the Officer
ed- rendering the same, and shall be declared before one of the
Money to bo Judges of the Court to which he belongs; and such Officers
paidover.  respectively shall, within ten days after the rendering of such
Account pay over the amount of all such fees, dues, emolu-
ments, perquisites and profits to the Receiver General of this
Province, and if default shall be made in such payment, the
amount due by the Officer making such default shall be deemed

a specialty debt to Her Majesty.
Deputy XVL. And be it, d&c., That the Clerks of the County Courts

%EE% % in Upper Canada, acting as the Deputies of the Clerks of the
in likeman- Crown and Pleas in the said several Courts of Queen’s Bench
e and Common Pleas, shall make up and render to the Inspector
Greneral of this Province the like Accounts, in like manner,
and at the same periods hereinbefore appointed for the said
Clerks of the Crown and Pleas respectively, which said
Howattest: Accounts shall be signed by the Officer rendering the same,
ed. and shall be declared before the Judge, of the County Court
Money to be 10 Which he belongs ; and every such Officer shall, within ten
paidover.  Jays after the rendering such Account, pay over the amount
of all fees, dues, emoluments, perquisites and profits received
by him as such Deputy Clerk of the Crown to the Receiver
Geeneral of this Province, and if default shall be made in such
payment, the amount due by the Officer making such default
shall be deemed a specialty debt to Her Majesty.
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XVIIL [Special provision for case of C. C.Small.]
XVIIIL [Statute 8 Vic., ¢. 14, repealed. ]

XIX. And be it, &c., That so soon as this Act shall come Terms of
into force, the times and terms of sittings of the said Courts a0 b
of Queen’s Bench and Common Pleas in Upper Canada, shall Pt
be as follows, that is to say : Hilary Term shall begin on the
first Monday in February and end on the Saturday of the
ensuing week : Easter Term shall begin on the first Monday
in June and end on the Saturday of the ensuing week » Tri-
nity Term shall begin on the Jast Monday in August and end
on the Saturday of the ensuing week ; and Michaelmas Term
shall begin on the third Mozday in November and end on the
Saturday of the ensuing week.

X’(

Repealed by 19 Vic., ¢. 43.
b | ¢ J

XXIX. And be it, de., That it shall and may be lawfal to jugges to
and for the Judges of the said Courts and they are required fr smong

from time to time to make all such general rules and orders for (5 Actinto
the effectual execution of this Act, and of the intention and
object hereof, and for fixing the costs to be allowed for and in
respect of the matters herein contained, and the performance
thereof, as in their judgment shall be deemed necessary or
proper, and for that purpose to meet as soon as conveniently

may be after the passing hereof.

XXX.
and [Repealed by 19 Vie., c. 43.]
XXXL

XXXTII. And be 1t, &'c That it shall and may be lawful t0 Jugges may
and for the Judges of each of the Courts from time to time to ke rues

make such rules “and orders for the government and conduct of 5t of the
the Ministers and Officers of their respective Courts, in and Binisterscf
relating to the distribution and performance of the duties and
business to be done and performed in the execution of this

Act, as such Judges may think fit and reasonable : Provided proviso,
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always, that no additional charge be thereby imposed on the

suitors.
XXXIII
X;(%gIV. } [Repealed by 19 Vie., c. 43.]
Recital. XXXV. And whereas it is expedient to authorize and

Jndgesoftho require the Judges of the several County Courts in Upper
Courts to  Canada, to make orders in relation to certain matters of
make orders . . . . .
as to certain praetice in cases depending in the Superior Courts of Com-
matters in . . . .
ases  mon Law, which may be conveniently disposed of in the
peor®  several Counties: Be it, di. , That it shall and may be lawful
Courte:  for the plaintiff or defendant in any suit depending in the
Superior Courts of Common Law in Upper Canada, to make
(©.1.2. A, application for time to plead, reply, or rejoin, for particulars of
1836, 8 141) demand and set off, and for summonses and orders to com-
pute, to the Judge of the County Court for the County in
which the suit is brought, or the venue laid ; and the Judge
of such County Court is hereby authorized and required to
hear and determine such applications and to grant such
summonses, to impose such terms, and make such orders
as are granted imposed and made in like cases by a Judge of
the Superior Courts of Common Law sitting in Chambers;
Proviso as o L0Vided always, that the provisions of this clause shall not
suitsin the gapply to any suit wherein the venue is laid in the County of

County of . . .
York; or  York, or in any suit wherein the Attorney for the defendant,

herd th
parties reside or in case of two or more defendants where the Attorney for
in different . . f

Counties, &c. any one or more of them resides in a County different from

that in which the Attorney for the Plaintiff, or if he prosecutes

in person the Plaintiff, resides: Provided also, that either

party interested may appeal from any such order to the Court

in which the action is pending, or to one of the Judges of the

Superior Courts at Chambers, and such Court or Judge may

. affirm, reverse or modify such order, or make such other order
Proviso: . .

Appeal - upoD the subject matter of appeal, and the proceedings had

;rol\;iso_as to thereon, and with or without costs, as to such Court or Judge

P aaene: may seem meet; Provided also, that nothing herein contained

e Sberior chall prevent any party from making any such application in
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the first instance, according to the practice of the Superior

Courts of Common Law, instead of to the Judge of the
County Court.

XXXVI. [Repealed by 19 Vie.,c. 43.]

XXXVIIL. And whereas by an Act passed in the thirty- poeita,
fourth year of the Reign of His late Majesty King George the 44 orv. .
Third, intituled, An Act to establish a Superior Court of e 1Ls
Civil and Criminal Jurisdiction, and to regulate the Court
of Appeal, a tribunal was established for determing all appeals
from such judgments or sentences of His Majesty’s Court of
King’s Bench thereby established, as might be lawfully
brought before it; and whereas by an Act passed in the /(tof0c0
seventh year of the Reign of His late Majesty King William ¢ 2
the Fourth, intituled, An Act o establish a Court of Chancery
in this Province, Appeals are permitted to the said Court of
Appeals from the judgments and decrees of the said Court of
Chancery; and whereas the appellate tribunal thus established 51,
has been found unsatisfactory: Be 4, dc., That the thlrty-ga & 13{51 of 34
third, thirty-fourth, thirty-£fth and thlrty-mxth clauses of thes, an{i‘s:#s
said Act in this clause first above recited, and the sixteenth Wm.1v,c.
and seventeenth clauses of the Act in this clause secondlyz’ repelcp
above recited, be, and the same are hereby, from the time this
Act takes effect, repealed.

XXXVIIL. And be it, &c., That there be constituted and gy, .
established, and there is hereby constituted and established, aﬁ;ﬁ’e‘a"“égn
Court of Judicature in that part of this Province formerlystituted.
called Upper-Canada, which shall be called the ¢ Court of

Error and Appeal.”

XXXIX. And be %, dc., That the said Court of Error and of what
Appeal shall be composed of the Judges of the said Court of Liqeere
Queen’s Bench, and the Judges of the said Court of Common el consist.
Pleas, and the Judges of the said Court of Chancery, who g !
shall sit together at a place certain, that is to say, at the City o o
of Toronto ; and the Chief Justice of the said Court of Queen’s Preside.

Bench, for the time being, shall preside in the said Court of
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Error and Appeal, and in his absence the Judge of the said
Court of Error and Appeal, entitled to precedence next after
the Chief Justice of the said Court of Queen’s Bench, who
shall be present.
Jursdiction  XL. And be it, dec., That the said Court of Error and
Court. Appeal shall have, hold, and exercise an appellate civil and
eriminal jurisdiction within and throughout Upper Canada,
fromwhat With full power and authority to hear and determine in due
Courts e COUTSC of law, all matters which may lawfully be brought
e, before it; and that an appeal shall lie to the said Court
of Exror and Appeal from all judgments of the said Courts of
Queen’s Bench and Common Pleas, and that an appeal shall
prosin lie to the said Court of Exror and Appeal from all judgments,
securityin orders and decrees of the said Court of Chancery; Provided
Sheand. nevertheless, that no such appeal shall be allowed until the
dameges: party appellant shall have given proper security to the extent
of one hundred pounds, to the satisfaction of the Court from
whose order, decree or judgment he is about to appeal, that he
will effectually prosecute his appeal, and pay such costs and
damages as shall be awarded in case the judgment or decree
Execution to 3Ppealed from shall be affirmed ; and that upon the perfecting
oo ayed IY such security, execution shall be stayed in the original cause,
except in the cases hereinafter provided, that is to say :

Exceptions.  Firstly. That where the appeal is from a judgment, order
Further  or decree directing the payment of money the perfecting the
i easss. security hereinbefore provided shall not stay the execution of
Forpaylog the judgment unless the party appellant shall have further
.‘,‘}j’,jt,‘;ﬁ;ﬂ:& given proper security to the satisfaction of the Court from
gommmed,  whose judgment he is about to appeal, that if the judgment
(Seo 18 Vic, 2Dpealed from, or any part thereof be affirmed, the appellant
¢12)  will pay the amount directed to be paid by the judgment or

the part of such amount as to which the judgment shall be

affirmed if it be affirmed only in part, and all damages which

shall be awarded against the appellant on the appeal.

Fordetiver  Secondly. Provided always, That if the judgment or decree

ing doc appealed from, direct the assignment or delivery of documents
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or personal property, the execution of the judgment or decree personal pro-
shall not be stayed by the perfecting of the security hereinbe- Judgment be
fore firstly required, unless the things directed to be asmgneda el

or delivered be brought into Court or placed in the custody of

such Officer or Receiver, as the Court shall appoint, or unless

security be given to the satisfaction of the Court appealed

from, and in such sum as that Court shall direct, that the Ap-

pellant will obey the order of tke Appellate Court on the

appeal.

Thirdly. Provided always, That if the judgment or decree Depositof ax
instrument
appealed from direct the execution of a conveyance or Othetorderetdtobe
inst-ument, the execution of the judgment or decree shall not “**™ o
be stayed by the appeal until the instrument shall have been
executed and deposited with the proper Officer of the Court

appealed from, to abide the judgment of the Appellate Court.

Fourthly. Provided always, That when the judgment or Security
decree appealed from, directs the sale or delivery of possession cbal not be
of real property or chattels real, the execution of the same o i s

shall not be stayed unless proper security be entered into to ,’,’ﬁafﬁd“
the satisfaction of the Court appealed from, that during the
possession of such property by the Appellant, he will not com-
mit or suffer to be committed any waste thereon, and that if
the judgment be affirmed, he will pay the value of the use
and occupation of the property from the time of the appeal
until the delivery of possession thereof, the amount of which

said security shall be fixed by the said Court.
Fifthly. Provided also, That when the judgment or decree Security for

ad
is for the sale of property and the payment of a deficiency or %EZ;%?"'
arising upon the sale, the security shall also provide for theJudgmeI);ta

payment of such deficiency.

XLI. And whereas the practice heretofore adopted in appeal Recitai.
is in many respects unsettled and inconvenient, and the costs
in some matters of appeal excessive, and it is expedient that
powers should be given to the Judges of the said Court of
Appeal to make rules and regulations in respect of the

same: Be it, dc., That it shall be lawful for the said
M
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Judgesto  Judges of the Court of Appeal, at any time within two years
M rulesand from the time when this Act shall take effect, to make all such
order: General Rules and Orders as to them may seem expedient for
the purpose of adapting the said Court of Appeal to the cir-
cumstances of this Province, as well in regard to the Writs of
Error or other Process by which Appeals should be com-
menced, the form and mode of suing out such Process, asin
respect to the practice and proccedings of the said Court; and
And regu. 2150 to regulate the allowance and amount of costs, and from
late costs.  time to time to make other rules and orders, amending, altering
Proviso: 4o OF Tescinding the same: Provided always, that no such rules
et neh e OF Orders shall have the effect of altering the principles or rules
may novex- of decision of the said Court, or any of them, or of abridging
or affecting the right of any party to such remedy as before
‘Rules con- the passing of this Act might have been obtained in the Court

158 1 Ve, of Appeal hereby abolished, but may in all respects extend

Cbap. 51, . .

231 the manner of obtaining such remedy by regulating the prac-
tice of the said Court in whatever way may to them seem
expedient for better attaining the ends of justice; and all such

‘Rules to be

lnid vefore  Roules, Orders or Regulations shall be laid before both Houses

the Provin- . . . . . N .
uiot Pantia.  Of the Provincial Parliament, if then in Session, immediately

ment. upon the making of the same, or if the Parliament be not
then in Session, then within five days after the meeting there-
of; and no such Rule, Order or regulation shall have effect
until six weeks after the same shall have been so laid before
Whento POth Houses of the Legislature; and any rule or order so

bave effect. made, shall, from and after such time aforesaid, be binding and
obligatory on the said Court, and all other Courts in the said
Province of Upper Canada to which the same shall be made
expressly to extend.

presenteases  NLIL. And be 7¢, dc., That all appeals which at the time

tranobed of the passing of this Act, shall be depending in the said

Coaesid - (Sourt of Appeal hereby abolished, shall be by force of this
Act, transferred with all the proceedings thereon to the said
Court of Error and Appeal hereby established, there to be car-
ried on and prosecuted and dealt with, and decided according
to the practice of the said Court of Appeal, in the same mao-

ner in every respect as if such suits and matters had been
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originally commenced in the said Court of Error and Appeal,
hereby established.

XLIII. And be 4t, &c., That the Registrar ot the Court of R:giégm of
Chancery in Upper Canada, shall ex officio be Clerk of the f:hiu;:yt %

said Court of Error and Appeal, and that the like sums and tﬁe cf,ﬂ:-ff,g
fees payable and receivable in the said Court of Appeal hereby “?*!
abolished, shall be payable and receivable by the like persons

in the Court of Error and Appeal hereby established in respect

of any matters in the said Court; but the said Clerk of the

Court of Appeal shall not be entitled to take for his own use yu; 4o take
or benefit, directly or indirectly, any fee or emolument whatso- %es oy
ever, save the salary to which he shall be entitled as Registrar

of the said Court of Chancery; and that all fees, dues, emolu-

ments, perquisites and profits received by or on account of the

said Registrar, as Clerk of the Court of Appeal, shall form

part of the Consolidated Revenue Fund of this Province, and Pees, :&»&
shall be accounted for to Her Majesty, Her Heirs and Succes- Province.
sors, through the Lords Commissioners of Her Treasury, for

the time being, in such manner and form as Her Majesty, Her

Heirs and Successors shall appoint.

XLIV. And be it, &c., That the said Clerk of the Court of The clerk to
Error and Appeal shall, on the four quarterly days herein-q quarterly
before mentioned, nake up and render to the Inspector Gene. for Gonral.
ral of Public Accounts in this Province, a true Account in
writing, of all the fees, dues, emoluments, perquisites and
profits received by or on account of the said office of Clerk of
the Court of Error and Appeal, in such form, and with such
particulars as the said Inspector General shall from time to
time require ; which said Accounts shall be signed by the said Accounts
Clerk of the Court of Error and Appeal, and shall be declared ™™ et
before one of the Judges of the said Court; and the said me shan pay
Clerk of the Court of Error and Appeal shall, thhm ten days ﬁf,”;ﬂe}’:‘*
after the rendering of such Account, pay over the amount of R eods:
all such dues, fees, emoluments, perquisites and profits, to the
Receiver General of this Province, and if default shall be
made in such payment, the amount due by the said Clerk of
the Court of Error and Appeal shall be deemed a specialty -
debt to Her Majesty.
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whomyy  XLV. And be it, &c., That every Attorney and Solicitor
Bhe Gourt of admitted to practice in the said Court of Queen’s Bench, orin
APpel the said Court of Common Pleas, or in the Court of Chancery
in Upper Canada, shall be permitted and have full power to

practice in the said other Court or Courts, upon such Attorney

or Solicitor being sworn in and enrolled as an Attorney or

Solicitor of such other Court or Courts: and the said Courts

are hereby authorized upon the production of his certificate of
admission to swear in and enrol any such Attorney or Solicitor

as aforesaid, and upon the payment of Five shillings: Pro.

Proviso as to Yided always, that every Attorney and Solicitor already admit-
guornles, ted to practice in the said Court of Queen’s Bench or in the
admitted.  Court of Chancery in Upper Canada at the time this Act shall
come into force, shall be entitled to have his name inserted on

the roll of Attornies of the said Court of Common Pleas

gratis, upon filing a written request for the same in the office

of the Clerk of such Court, and all such Solicitors in Chan-

cery, shall in like manner be entitled to have their names

inserted on the roll of Attornies of the said Court of Queen’s

Bench on filing a like request.

ﬁ%ﬁmwg XLVI. And be it, dc, Tlfat the ju_dgment of the said

cartain cases, COUTt of Error and Appeal shall be final in all cases where the

i a0 matter in controversy shall not exceed the sum or value of One

fuM.in thousand pounds, but in cases exceeding that amount, as wel

as in all cases where the matter in question shall relate to the

taking of any annual or other rent, customary or other duty, or

fee, or any other such like demand of a general and public na

ture affecting future rights, of what value or amount soever

the same may be, an Appeal may lie to Her Majesty, in Her

Proviso:  Privy Council : Provided always, that no such Appeal shal
Security to

o given o be allowed until the party appellant shall have given proper

*pperl security to the extent of Five hundred pounds, to the satisfac-

tion of the Court from whose ovder he is about to appeal, that

he will effectually prosecute the appeal and pay such costs and

damages as shall be awarded in case the judgment or decret

appealed from shall be affirmed, and that wpon the perfecting

such security, execution shall be stayed in the original cause:

Proviso:  Provided always, that the provisions of the first, second, third,
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fourth and fifth Provisos in the Fortieth Clause of this Act Certain pro-

contained, shall be in force and apply o the Appeal hereby eetion 40 of
granted, and the completion of the security hereby required apply%s:odh
sha]l not have the effect of staying execution in the original *®

cause, in the different cases excepted out of the said Fortieth

Clause, unless the provisions in the said Provisos contained

shall have been complied with.

XLVIL. And be it, &c., That in all cases where appeals Astosppeals
now lie or shall be hereafter appointed to lie from any District o or eoumt;ﬂct
or County Courts to the Court of Queen’s Bench, such appeals
shall and may at the option of the appellant be appealed to and

prosecuted in like manner in the said Court of Common Pleas.

XLVIIL And be dt, de., That the Court of Common Pleas Court ofc.
shall have power to appomt Commissioners for taking affidavits ;l:oint "o~
and recognizan :es of Bail in the said Court of Common Pleas for tahing
in the hke manner as is now done by the Court of Queen’ sﬁ, chﬁ?’x
Bench, and with the like powers, and all such Commissioners **"*™
appointed or to be appointed by either Court shall have full
power to act in matters depending in the other to all intents as
if such Commissioner had been appointed thereby, and in all
matters depending in the District Courts, and in all other mat-
ters whatsoever. And that any affidavit sworn before or re-
cognizance of Bail taken by any such Commissioner appointed
under the authority of this Act shall be as valid and effectual
as if taken before a Commissioner for taking affidavits in the

Court of Queen’s Bench in any District in Upper Canada.
XLIX. And be it, dc., That this Act may be amended, sct may be

altered or repealed, during the present Session. smended

L. And be i, &c., That this Aect shall come into force on commence-
the first day of January next, or at such earlier day as shall jep® °f %
be appointed for that purpose by Proclamation under the Great
Seal of this Province.

[Schedule superseded by C. L. P. A.,1856.]
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12 VICTORIA—CHAP. 66.

An Act to amend and extend the provisions of the Act of this
Province, intituled, An Act to amend, consolidate and
reduce into one Act the several laws now in force, estab-
lishing or regulating the practice of the District Courts in
the several Districts of that part of this Province formerly
Upper Canada.

[Passed 30th May, 1849.]
Preamble.  WHEREAS it is advisable to make further provision regulating
Soctions T the practice of the several District Courts in Upper Canada :
2nd 8 and 25 Be it, dc., That the seventh, eighth, and twenty-fifth clauses
repoaled. of' 8 chtoma, Chapter 13, be, and the same are hereby
Proviso as to repealed :  Provided always, that the repeal of the said
Dot seventh, eighth and twenty-fifth clauses shall not in any wise
m‘ﬁt“ affect or invalidate any act, proceeding, matter or thing what-
ever that may have heretofore been had, issued, made, done or
entered into, but the same shall be and remain as valid and
effectual to all intents and purposes as if this Act had not been

passed.

IL
0 } [Repealed by 19 & 20 Vic., ¢. 90.]
Iv.

Recitaror V- And whereas doubis have arisen respecting the juris-
doudts.;  diction of the said Courts in actions against Attorneys and
Attorneys  Members of the Legislative Assembly and Legislative Council
Members of of this Province, and the mode of proceeding in such actions
the Legisla- . .
ive € (;«;;\E:ﬂ therein : Be it, dc., that from and after the passing of this
may be s:;ed Act, it shall be la,wful for any person or party having a cause
manmer s of action within the jurisdiction of the said District Courts
sons. against an Attorney or Attorneys of the said Court of Queen’s
Bench, or any Member of the Legislative Assembly or of the
Legislative Council of this Province, to commence and prose-
cute to Judgment and Execution any action for the recovery
thereof in the said Districz Courts without filing a bill, and in
the same manner and by the like process as against any other

Defendant, any custom or privilege to the contrary notwith-
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standing ; and if in any such action the Defendant shall plead

any privilege in abatement thereto, the Plaintiff shall and may .

be at liberty to treat such plea as a nullity and to sign
judgment as for a want of a plea: Provided that nothing in ;i as 1o
this Act contained shall subject any person to arrest who by gxewptions
reason of any privilege, usage or otherwise, may now by law be

exempt therefrom.

VI. And be it, de., That the several Judges of the said ge'“*i“

Owers

District Courts shall have and may exercise the like power in eonferred on
the District

vacation to issue summonses and make orders in all matters of Judges in
practice arising in suits in the same Courts respectively, as are
exercised in vacation by the Judges of the Court of Queen’s
Bench in Upper Canada in matters of practice arising in the

said last mentioned Court.

VIL And be it, dc., That it was and is the intention and True intent
true meaning of the fifticth section of the Act aforesaid, that ofthg
all recognizances of bail taken in any of the said District fesmea o'
Courts might and may be cntered of record in the Court in smensr:
which the suit shall have been or shall be instituted, and that*™
action of debt or scire fucias should and shall lie thereupon in
the said District Courts as in similar cases in the Court of
Queen’s Bench, whatever may have been or shall be the
amount recovered or for which the bail therein mentioned may

have been or shall be liable.

VIIL. And whereas doubts have arisen whether the stating .11
and claiming of the different sums in the several counts of arecited:
declaration upon causes of action within the jurisdiction of the
District Courts, amounting in the aggregate to a sum beyond
the jurisdiction thereof, is not demurrable, notwithstanding the
damages at the conclusion are laid at a sum within the -

jurisdiction, and it is desirable that such a course of pro- &c. ot

ceeding should be declared legal : Be t, dc., that although the boeause the
. . . a; e
sums mentioned or claimed in the different Counts of any sums men-
. . ¥, tioned in
declaration heretofore or hereafter to be filed in the said different
. -, e ye e urts ex-
Courts shall or may in the aggregate exceed the jurisdiction ceeds the
on "o jurisdiction

of the said District Courts, yet that no such declaration or any of the Court.
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subsequent pleading, on that ground, shall be subject to any
objection either by demurrer or otherwise: Provided that in
any such declaration, the damages laid at the conclusion
thereof shall not exceed the jurisdiction of the said Courts:
Provided also, and it is hereby further enacted, that no
declaration or pleading after declaration shall be filed or
delivered in any action in the said District Courts, between
the first day of July and the twenty-first day of August, in
each and every year : and Provided further, that the party
shall in every defended case be entitled to the same number of
days, after the said twenty-first day of August. to plead or
answer any pleading filed or delivered before the first day of
July, to which ke would have been entitled after the day last
aforesaid if this Act had not been passed.

IX. And be it, &c., That from and a’er the passing of this
Act, it shall not be necessary in any case, in the said District
Courts, to enter any other venire than the following upon the
record, that is to say : Therefore the Sheriff (or Coroner, as
the case mag be) is (or are) commanded that he (or they)
cause to come before Esquire, Judge of our said Court,
at the next sitting thereof for trials and assessments, at the
Court House in , in the said District, on Tuesday, the
day of ——, in the year of our Lord one thousand eight
hundred and , a Jury to try the said issue, (or assess the
damages, as the case may be). Provided, that when there
are issues in law and also in fact, or upon any assessment of
damages, the above venire may be altered and adapted to the
particular case.

X. And be it, &c., That in addition to the powers conferred
upon the said District Courts by the forty third Section of the
said hereinbefore mentioned Act, it shall be lawful for the
said Courts to entertain applications and at their discretion to
make orders for Judgment non obstante veredicto, according to
the course and practice of the said Court of Queen’s Bench,
and that an appeal under the provisions of the fifty-seventh
section of the aforesaid Act may be had to the said Court of
Queen’s Bench from the said Distriet Courts upon any
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decision or motion for Judgment non obstante veredicto, and Appeal
also for the reception of improper evidence or the 1mproper5e'1€f:no.
rejection of evidence, upon which shall be allowed the same

costs and charges as are allowed for any other proceeding

under the fifty-seventh section.

XI. And be it, de., That in case any party shall be desirous Suspension

rocced-
of appealing against the decision of the Judge upon any fogs o

matter provided for in the fifty-seventh section of the said ?zfttelfﬁngz to
Act, it shall be the duty of the Judge, at the request of the el
party intending to appeal, his Attorney or Counsel, to stay the
proceedings for any time not exceeding four days, so as to
afford the party appealing, time to execute and perfect the
Bond required by the said section.

XIi. And be ¢, &c., That from and after the passing of Clerks of
this Act, each and every Clerk of any such Déstrict Court, and Courts and
the Deputy Clerk of the Crown in each District, shall hold his Clcrkzofthu

Crown to
office in the Court House, or in some other convenient place Keep their

offi t

within the District Town of his respective District, and shall oheesw
. . laces, an1

keep such office open for the transaction of business per-guna:

taining to such office on every day (Sundays and the legal gertain

holy-days excepted) from the hour of ten in the forenoon to

the hour of three in the afternoon, and in term time from the

hour of nine of the clock in the morning to the hour of four of 427 Tiitih
the clock in the afternoon ; and that no British subject, what- & Sak
ever his profession, calling or employment, shall in future be

deemed disqualified to hold the office of Clerk of the District

Court or Deputy Clerk of the Crown in Upper Canada ; any

law or enactment heretofore made to the contrary thereof

notwithstanding.

SCHEDULE A. °
Writ of Summons.

Vicroria, &ec.
To C. D, of. , in the County of ——, Greeting: (secc. ..
We command you (or as before or often we have commanded :'ié,s:g’d
you) that within eight days after the service of this Writ on f‘fg’;‘fj;;

you, inclusive of the day of such service, you do cause an ap- that Act)
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pearance to be cntered for you in Our District Court of the
District of ——, at ——, in an action on promises (or as the
case may be) at the suit of A. B. And take notice that in
default of so doing the said A. B. may cause an appearance to
be entered for you, and to proceed thereon to judgment and
cxecution.

Witness (name of Judye) at (place where Court sits) this

— day of
Clerle’s name.

Memorandum to be subscribed on the Writ.

N. B.—This is to be scrved within three calendar months
from the date thereof, including the day of such date, and not
afterwards.

12 VICTORIA.—CIIAP. 73.

An Act to provide for the Sale under Executions, of the
wterest of Morégagors in Real Estate in Upper Canada.
{Passed 80th May, 1849.]
WneRreas it is expedient to provide by law, that the in-
terest of Mortgagors and their Equity of Redemption, in Real
Estatc, may be sold upon KExecutions against lands and tene-
ments in Upper Canada: Be ¢, &c., That from and after the
passing of this Aect, it shall and may be lawful, upon any Writ
of Fier{ Facias lawfully issued against the lands and tene-
ments in Upper Canada of any persor or persons who, or any
of whom, may be a Mortgagor of Real Estate in the District
to the Sheriff or other Officer of which such Writ is directed,
to seize or take in execution, scll and convey, (in like manner
as any other Real istate might be scized or taken in execution,
sold and conveyed,) all the legal and equiiable estate, right,
title, interest «nd property, and the Equity of Redemption of
such Mortzagor in any lands and tenements in such District.

1I. And be 4, &c., That the effect of such seizure or taking
in execation, sale and conveyance, shall be to transfer to and
vest in the purchaser or purchasers, and the heirs and assigns
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of such purchaser or purchasers, all the legal and equitable pade under
estate, right, tltlc, interest and property, and the Equity of Sheriff: obii-
Redemptxon of .~ ™ Mortgagor, in the lands or tenements so fﬁé‘%'lf.fﬁa
seized or taken in eaccution, sold and conveyed at the time of e de
placing such Writ in the hands of the Sheriff or other Officer

to whom the same is directed as well as at the time of such

sale and to give to and vest in such purchaser or purchasers,

and the heirs and assigns of such purchaser or purchasers, the

same advantages, benefits, rights, privileges and powers as such
Mortgagor could or would have had, enjoyed or exercised if

such sale had not taken place; and that such purchaser or
purchasers of the interest of such Mortgagor, or the heirs or

assigns of such purchaser or purchasers may pay, remove or

satisfy, or cause or procure to be paid, removed or satisfied any
mortgage or mortgages, charge or charges, or lien or liens,

which at the time of such sale lawfully or equitably existed

upon the lands or tenements so sold, in like manner as such
Mortgagor or Mortgagors against whom such Writ of Flier?

Facias was issued, might, or could pay, remove or satisfy such
mortgage or mortgages, charge or charges, or lien or liens;

and that upon such payment, removal and satisfaction thereof

being effected by such purchaser or purchasers, or the heirs

and assigns of such purchaser or purchasers, such purchaser or
purchasers and the heirs and assigns of such purchaser or pur-

chasers, shall take, have, hold, possess and enjoy the same

estate, right, title, interest, property, benefit and advantage

which such Mortgagor or Mortgagors against whom such Wnt

of Fiert Facias was issued, mlght or Would have taken, had, -

held, possessed and enjoyed in case such payment, removal or
satisfaction had been effected by such Mortgagor or Mortga-

gors, and on payment of the mortgage money to the Mortgagee Rightsof the

purchaeer

by the purch‘aser the Mortgagee, hls heirs, or assigns shall, if Purchaser
mort-
required, give to such purchaser or the heirs or assigns of such g:,{;",ﬁmy

titled t
purch'tser, at his or their cost and charges, a certificate of pay- ortifiento of

ment or satisfaction of such mortgage or of the performance of g o cto™
the condition of the same, whlch may be in the form and to
the effect of the Schedule to this Act marked A, and which
certificate shall be of the like effect, and shall be acted upon
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by Registrars and others, to the same extent as if the same had
been given to the Mortgagor, his heirs, executors, administra-
tors or assigns.

Mortgageo  JIL. And be it, doc., That any Mortgagee or Mortgagees of

gh‘%é) “Egrt_ the lands and tenements so sold, or of any part thereof, or the
geged to him heirs or assigns of such Mortgagee or Mortgagees, (being, or
not being, Plaintiff or Plaintiffs, Defendant or Defendants in
the Judgment whereon the Writ of Flier: Facias on which
such sale shall take place, was issued) may be the purchaser or
purchasers at such sale, and shall and may take, have, hold,
possess and enjoy the same estate, title, property, benefits, ad-
vantages, rights, privileges and powers as such purchaser or
purchasers as any other purchaser or purchasers not interested
provie: ho in thf: lands or tenements so sold, as Mortgagee or Mortgagees:
shall release rovided always, that if the Mortgagee of the said premises
e s, shall become the purchaser thereof, he shall, give to the Mort-
gagor a lease of the debt, for the payment of which the mort-
gage may be given : and if any other person shall become such

Toreba. " purchaser, and the Mortgagee shall enforce payment against

Foe eert the Mortgagor of the debt to secure which the mortgage was
given, then such purchaser shall be compelled to repay the
said debt and interest to the Mortgagor, and in default of such
payment, within one calendar month after the same is de-
manded, the Mortgagor may sue such person in any Court of
competent jurisdiction, and recover the amount of such debt
and interest, in an action either of debt or assumpsit for money

. had and received, and until the said debt and interest, if re-
covered from or paid by the said Mortgagor after such sale,
shall be repaid to him, the same shall be a charge upon the
premises so mortgaged and sold.

Interpreta- IV. And be it, &c., That where words occur in this Aect,
importing the singular number or the masculine gender only,
they shall be understood to include more than one person, mat-
ter or thing of the same kind, as well as one person, matter or
thing, and females as well as males, unless it be otherwise ex-
pressly provided ; and whea it would be consistent and recon-
cilable with the intent and meaning of. this Act, wherever any
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person is described, it shall be held to apply to such person,

his heirs, executors, administrators or assigns; and this Act Acttoex-
shall extend to Upper Canada only: and all other words, terms e
or phrases shall receive such fair and liberal coastruction as

shall be best adapted to carry out this Act according to its

true intent and meaning.

SCHEDULE A
Above referred to.

The Registrar of the County of I, A. B. of do
certify that C. D. of —— who hath become the purchaser of
the interest of E. F. of —— hath satisfied all money due upon
a certain Mortgage made by the said E. F. to me bearing date
the day of , one thousand eight hundred and
and registered at of the clock in the forenoon, (as the case
may be) of the day of —— in the same year (or as the
case may be) and that such Mortgage is therefore discharged.
As witness my hand, this —— day of —— 18

(Signed,) A. B.
gr 11;1 gg } ‘Witnesses.

)

12 VICTORIA.—CHAP. 74.
An Act requiring Mortgages of Personal Property in Upper
Canada to be filed.

[Passed 30th May, 1849.]
Be it, dc., That every Mortgage or Conveyance intended to

Mortgages of
operate as a Mortgage of Goods and Chattels made after the Pl
passing of this Act, in Upper Canada, which shall not be ac- {’J;ms
companied by an immediate delivery and be followed by an mads after
actual and continued change of possession of the things mort- of this Act 1o

. . . be void, un-
gaged, shall be absolutely void as against the creditors of the less filed

: as herein
morbgagor, and as agamst subseq_uent purchasers and mortga— directed.

gees in good faith, unless the Mortgage or Conveyance or a (Seo13&14
true copy thereof, together with an affidavit of a witness Vic, e 62)
thereto sworn before a Commissioner of the Queen’s Bench, of
the due execution of the Mortgage or Conveyance, or of the
due execution of the Mortgage or Conveyance of which the
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copy to be filed purports to be a copy, shall be filed as directed
in the succeeding section of this Act.

such Mort- 1L And be <t, drc., That the instruments mentioned in the
Bt ooe preceding section shall be filed in the Office of the Clerk of the
Zf,ﬁﬁ’{;‘ °f District Court of the District where the mortgagor therein, if
Court- 3 resident in Upper Canada, shall reside at the time of the ex-
ecution thereof, and if not a resident, then in the Office of the
Clerk of the District Court of the District where the property
so mortgaged shall be at the time of the execution of such in-
strument ; and such Clerks are hereby required to file all such
instruments aforesaid presented to them respectively for that
And open to PUTDOSS, and to endorse thereon the time of receiving the same,
inspection. - and shall deposit the same in their respective Offices to be kept
there for the inspection of all persons interested.
Copyof * III. And be it, &c., That every Mortgage or copy thereof
mortgage to . ! . . .
be ;il)gg;;sain filed in pursuance of this Act, sh.a!l cease to be vahd. as against
after first the creditors of the person making the same or against subse-
N quent purchasers or mortgagees in good faith after the expira-
tion of one year from the filing thereof, unlcss within thirty
days next preceding the expiration of the said term of one
year, a true copy of such Mortgage, together with a statement
exhibiting the interest of the mortgagee in the property
thereby claimed by virtue thereof, shall be again filed in the
Office of the Clerk of the said District Court.

IV. And be it, &e., That a copy of any such original instru-

g:’g’;f:;;’w ment or of any copy thereof so filed as aforesaid, including any

Bled. with ¢ statement made in pursuance of this Act, certified by the Clerk

Olerk, tobe in whose Office the same shall be filed, shall be received

such filing. in evidence, but only of the fact that such instrument or copy
and instrument was received and filed according to the endorse-
ment of the Clerk thereon and of no other fact; and in all
cases the original endorsement by the Clerk made in pursuance
of this Act upon such instrument or copy, shall be received in -
evidence only of the facts stated in such endorserent.

Clerksofthe V. And be ¢t, d&c., That the Clerks of the Courts aforesaid

said Courts . . .
tonumber  shall respectively number every such instrument or copy which
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shall be filed in their Offices, and shall enter in books, to be tnstruments
provided by them, alphabetically, the names of all the parties to fﬁﬁ?ﬁ
such instruments, with the number endorsed thereon opposite

to each name, which entry shall be repeated alphabetically un-

der the name of every party thereto.

VI. And be it, dc., That this Act shall not apply to Mort- This Act not
gages of vessels registered under the provisions of an Act mortgages of
passed in the eight year of Her Majesty’s Reign, and intituled, registered
An Act to secure the right of property in British Plantation o S Ve
Vessels navigating the inland waters of this Province, and not
registered under the Act of the Imperial Parliament of the
Untted Kingdom, passed in the third and fourth years of the
Reign of His late Majesty King William the Fourth, intituled,

An Act jfor the registering of ¢ British Vessels) and to facil-
ttate transfers wof the same, and to prevent the fraudulent

assignment of any property in such Vessels.

VII. And be it, &c., That for services under this Act, the rees atowed
Clerks aforesaid shall be entitled to receive the following fees: ﬁggg‘t;',‘:;g"
_ for filing each instrument and affidavit, and entering the same ™86
in a book as aforesaid, one shilling and three pence; for
searching for each paper, six pence; and for copies of any
documents filed under this Act, six pence for every hundred
words.

12 VICTORIA—CHAP 77.

An Act to authorize the Judges of the Superior Courts of

Record in Upper Canada to appoint Commissioners for

taking affidavits in Lower Canada.

[Passed 80th May, 1849.]

WHEREAS it is desirable that the Judges of the Superior pume.
Courts of Record in Upper Canada, should have power to ap-
point Commissioners for taking Affidavits in Lower Canada : !
Be it, &c., That it shall and may be lawful for the Chief$siss)
Justice and any one of the Justices of the Court of Queen’s
Bench in Upper Canada for the time being, or in the event of
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the death or absence from the Province of the Chief Justice
Commiselon- for the time being, for any two of the Justices of the said
appointed in Court for the time being, by one or more commission or com-
?g;lnﬁ éor missions under the seal of the said Court, from time. to time to
afidavitsto empower what and as many persons as they shall think fit and
the Court in necessary in Lower Canada, to take and receive all and every
Oréa  such affidavit or affdavits as any person or persons shall be
willing and desirous to rnake before any of the persons so em-
powered, in or concerning any cause, matter or thing depend-
ing, or hereafter to be depending, or in any wise concerning
any of the proceedings to be had in the said Court of Quecn’s
Bench, or in any other Court of Law of Record in Upper
Canada; which said affidavits taken as aforesaid shall be filed
Effect of affi-in the Office of the said Courts respectively, and there be read

davits taken . . 3 :
vefore such and made use of in the said Courts respectively, to all intents

s and purposes as other affidavits taken in the said Courts re-
spectively ought to be; and that all and every affidavit and af-
fidavits taken as aforesaid, shall be of the same force as
affidavits taken in the said Courts respectively shall and

may be.

Proofof exe-  LL. And be it, de., That proof of the execution of any deed,
ﬁg&?g’ will or probate thereof, or memorial of the same in Lower
T eomade (fanada, may be made before any of the Commissioners to be
commisic- appointed under the authority of this Act, in the same manner
as such proof may now by law be made before the Chicf
Justice or Judge of any Court of Queen’s Bench in Lower
Canada, and all Registers of Counties in Upper Canada shall
enregister such deeds, wills, probates and memorials upon the

execution thereof being so proven.

Commisston-  LLL. And be i, &e., That the Chicf Justice and Justices of
Jike manner the Court of Common Pleas in Upper Canada shall have the

like manner

B apbainted same power and authority to appoint such Commissioners as

giCommen gre hereby given to the Chief Justice and Justices of the
Their Court of Queen’s Bench and the Commissioners to be so ap-
powert.  pointed by the said Chief Justice and other Justices of the

Court of Common Pleas shall have the same power and

authority, and the affidavits made before them shall have the
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same force and effect in all respects as those made before any
of the Commissioners to be appointed by the said Chief Justice
and other Justices of the Court of Queen’s Bench.

IV. And be it, dc., That all and every person or persons Punishment
forswearing him, her or themselves in any affidavit or affidavits bebtire
to be made before any of the said Commissioners appointed or ™"
to be appointed under the authority of this Act, shall incur
and be liable under the same pains and penalties as if such

affidavit or affidavits had been made and taken in open Court.

12 VICTORIA.—CHAP. 78.

An Act for abolishing the Territorial Division of Upper

Canada into Districts, and jfor providing jfor temporary

Unions of Counties for Judicial and other purposes, and

Jor the future Dissolutions of such Unions, as the increase

of wealth and population may require.

[Passed 80th May 1849.]

WHEREA.S by reason of the sub-division of Districts in that preamte.
part of this Province called Upper Canada, the boundaries
thereof have, in many cases, become identical with the
boundaries of Counties, and there being no longer any suffici-
ent reason for continuing such territorial division in that part
of the Province, it is expedient to abolish the same, and,
following in this particular the Mother Country, to retain only
the name of Connty as a territorial division for Judicial as
well as all other purposes, providing at the same time for
temporary Unions of Counties for judicial and other purposes, foec“é&slg)
and the future dissolution of such Unions as the increase of
wealth and population may from time require: Be i, dc.,
That this Act shall come into and be in operation upon, from, Commence-
and after the first day of January, in the year of our Lord, one e °f™*
thousand eight hundred and fifty.

I. ABOLITION OF DISTRICT DIVISIONS.

II. And be it, dc., That the division of that part of thisDistriets
Province called upper Canada, into Districts for judicial and
other purposes, shall be and the same is hereby abolished.
N
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II1. And be it, dc., That the Courts, Court Houses and
Gaols, heretofore called District Courts, Court Houses and
Gaols, shall from henceforth be called County Courts, Court
Houses and Gaols, and the District Grammar Schools, County
Grammar Schools, and all and singular the Offices and Officers
now appertaining to the said Districts shall henceforth belong
and appertain to the said Counties respectively, and whenever
the said Offices or Officers have the title or denomination of
Offices or Officers, of or for the District, they shall henceforth
have the title or denomination of Offices or Officers of or for
the County; and all laws at present in force, or during the
present Session of Parliament made or to be made applicable to

the said division of territory by the namé of Districts, or the
Courts, Offices or other Institutions thereof, shall be applied to

and have the same operation and effect upon the said Counties
and their respective Courts, Offices and other Institutions, as
Counties.

IV. And be ut, dec., That the Courts of Assize and Nisi
Prius, and Oyer and Terminer, Gaol Delivery, Sessions of the
Peace and District Courts, shall be held in and for the said
Counties, as such Courts are now held for the different districts
in Upper Canada, and that the name County shall be used in
designating such Courts, and also in all legal proceedings
where the name District is now, or by any Act passed or to be
passed during the present Session of Parliament, shall be used.

TI. UNIONS OF COUNTIES FOR JUDICIAL AND OTHER PURPOSES.

VIL. And be it, &ec., That in laying the Venue in any judi-
cial proceeding in which the same may be necessary in any
County which may be so united to any other County, or Coun-
ties as hereinbefore provided, the same snall be laid in such
County by name describing it, as one of the United Counties
of and (naming them), and for the trial of any
issue, or for the assessment of damages, in the course of any
such judicial proceeding, when such issue shall be tried or
such damages assessed by Jury, the Jury shall be summened

from the body of the United Counties, as if the same were one
County.
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VIIL. And be it, &c., That during the continuance of any Laws rela-
such Unions of Counties, all Laws now existing and applicable Districts o
to Districts, and all Laws hereafter to be made, whether during %plfiloyn;oof
the present or any future Session of Parliament, and applicable Countis.
to Counties generally in relation to any matter whatsoever, ex-
cept only Representation in the Provincial Parliament, and
Registration of Titles, shall, to all intents and purposes whatso-
ever, apply to every such Union of Counties, as if such Union
formed but one County.

13 & 14 VICTORIA.—CHAP. 19.
An Act to jfacilitate the admvission of evidence of jforeign
Judgments, and certain offictal and other documents.
[Passed 24th July, 1850.]
WHEREAS it would greatly diminish the expense of legal pro- Preamble.
ceedings, and prove highly beneficial to the advancement of jus-
tice, if certain foreign judgments, official and public documents,
and documents, by-laws, rules, regulations and proceedings, and
entries in Registers and other books ef Corporations, were ad-
mitted in evidence without the particularity now required by ﬁfi‘}“ﬁ;‘,‘f”
law: Be it, dc., That from and after the passing of this Act, g P3G
any judgment, decree or other judicial proceeding, recovered, oY be

) proved by
made, had or taken in any of the Superior Courts of Law, exemplifcs-

Equity or Bankruptey in England, Ireland or Scotland, or in o
any Court of Record in Lower Canada, or in any Court of
Record of the United States, or of any State of the United
States of America, shall and may be proved in any suit, action,
or proceeding, either at Law or Equity in Upper Canada, in
which proof of any such judgment, decree or judicial pro-
ceeding shall be necessary or required, by an exemplification
of the same under the seal of the said Courts respectively,
without any proof of the authenticity of such seal, or other
proof whatever, in the same manner as any judgment, decree,
or similar judicial proceeding of any of the Superior Courts of
Common Law or Equity in Upper Canada is proved by an
exemplification thereof in any judicial or other proceeding in
the said last mentioned Courts respectively.
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Lnstruments II. And be it, dec., That any Notarial copy of any Notarial
B Notaries Act or Instrument in wntmg made in Lower Canada, before 2
glanL:;e,rmay Notary or Notaries, and filed, enrolled or enregistered by such

Reprored™¥ Notary or Notaries, shall be receivable in evidence in any
oopy: judicial or other proceeding either at law or equity in Upper

Canada, in the place and stead of the original, and shall have
the same force and effect as the original would have if pro-
Proviso:  duced and proved in any such proceeding : Provided always,
Suchproof - ] at such Notarial copy may be rebutted or set asside by proof
rebutted.  that there is no such original or that the Notarial copy is not a
true copy of the original in some material particular, or that
the original is not an instrument of such nature as may by the
law of Lower Canada be taken before a Notary or Notaries, or
be filed, enrolled or enregistered by a Notary or Notaries in

Lower Canada.

Juigments, ILL. And be <t, dc., That any judgment, decree, or other

o Gonts judicial proceeding of any Court of Record in Upper Canada,

e in™ shall and may be proved in any suit, action or proceeding, in
L.C. any Court in Lower Canada, by the production of an exempli-
fication of such judgment, decree or other judicial proceeding,
under the Seal of any such Court of Record, without any

proof of the authenticity of such Seal, or other proof whatever.

Attestod, IV. And be it, dc., That a copy of any official or public
o’ document in this Province, purporting to be certified under
g;m::*&, the hand of the proper officer or person in whose custody such
peseivable It official or public document shall or may be placed, or a copy of
any document, by-law, rule, regulation or proceeding, or
a copy of any entry in any Register or other book of any
Corporation, created or to be created by charter or statute in
this Province, purporting to be certified under the seal of such
Corporation, and the hand of the Presiding Officer or Secretary
thereof shall be receivable in evidence of any particular, in any
court of justice, or before any legal tribunal, or the Legislative
Council or Assembly, or any Committee thereof respectively,
or in any judicial proceeding, without any proof of the seal of
such Corporation, or of the signature or of the official character
of the person or persons appearing to have signed the same,



13 & 14 Vic., Crap. 51. 181

and without any further proof thereof in every case in which
the original record could have been received in evidence.
V. And be it, dc., That all Courts, Judges, Justices, Judicial

fth
Masters in Chaneery, Masters of Courts, Clerks of Courts, lslloermgreog

Prothonotaries, Commissioners Judicially acting, and otheran?i%‘geg::s
judicial officers in this Province, shall henceforth take judicial Coures.
notice of the signature of any of the Judges of the Superior,
Circuit, or County Courts of Law or Equity in Upper or
Lower Canada, provided such signature be appended or
attached to any decree, order, certificate, affidavit or other

judicial or official document.

VI. [Punishment for forgery.]

13 & 14 VICTORIA.—CHAP. 51.

An Act to affirm and give effect to certain Rules and Regula-
tions made by the Judges of Her Majesty’s Court of Error
and Appeal for Upper Canada, and for other purposes
relating to the powers of Judges of the Courts of Law and
Equity in that part of the Province, and the practice and
decisions of certain of those Courts.

[Passed 10th August, 1850.]
WaEREAS the Judges of Her Majesty’s Court of Error and Preamble.
Appeal for Upper Canada have, under 12 Vie. c. 63, made cer-
tain rules, orders and regulations respecting the practice of the
said Court, and the costs to be allowed in the same, and the same
havebeen laid before both Houses of the Provincial Parliament in
- the present Session thereof, being the Session during which such
rules, orders and regulations were made: And whereas by the
said Act it is provided, that no such rule, order or regulation
shall have effect until six weeks after the same shall have been
laid before both Houses of the Legislature; to remove there-
fore all doubts as to the force and effect of such rules, orders
and regulations, in case Parliament should be prorogued before
the expiration of the said term of six weeks, Be 4, dc., That
the said rules, orders and regulations, so made by the said
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Rulos fo Judges, shall have the like effect from the expiration of six
C . .
a?t%;}; weeks from the fifth day of July in the present year, as if the
gng.rul;?m Provincial Parliament had remained in Session until after the
850,

expiration of that period.
II. [Judges made Visitors of Law Societies. ]

Judgesof  JTI, And be it, dc., That any time wherein Her Majesty’s

Superior . .
Qourts of  Superior Courts of Common Law at Toronto, may by law sit

rontomay in Bane. it shall and may be lawful for any one Judge of

sit apartdur- < . .

ing Term for either of such Courts to sit in Bane. apart from his brethren,

certain pur- . o). . e e .

poses. either while they are actually so sitting, or while their sittings
within such time shall be suspended or adjourned; and every
such Judge so sitting apart in Banc. as aforesaid, shall have all
the same powers and authority as belong to, or may hereafter
be vested in either of such Courts touching or concerning, or
in any way relating to the business of adding or justifying bail,
discharging insolvent debtors, administering oaths and hear-
ings and determining matters on motion, and making rules and
orders in causes and business depending in either of the said
Courts, in the same manner and with the same force, validity
and effect, as might be done by the Court in which such

causes or business shall be respectively depending.

Whoshan LV And be it, dc., That the Clerk of the Judges’ Cham-
e e tinng €1 at Osgoode Hall, sha!l perform the duties of Clerk of such
apart. Court, so far as such duties apply to the business transacted

before such Judge so sitting apart in Banec. as aforesaid.

Judges of V. And be 1t, d&c., That it shall be lawful for any of the
ﬁ?%eﬁgﬁgfsJudges of either of Her Majesty’s said Superior Courts of
may dispose Common Law at Toronto sitting at Chambers, to hear, deter-

dopendine mine and dispose of any business depending in the Court of
Court. which he is not a member, as fully and effectually to all intents
and purposes whatsoever, as if he were a Judge of such Court:
subject always, nevertheless, to such proceedings by the Court
in which the same shall be pending, for the reversing, setting
aside, or confirming what may be so done by such Judge in

the same manner in the like cases, and to the like extent as if
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the same had-been so done by one of the Judges of the Court
in which the same shall be so pending as aforesaid at his
Chambers.

VI

3 }Incluqrvc, [Repealed by 13 Vie., ¢. 128.]
X

13 & 14 VICTORIA.—CHAP. 52.

An Act to alter and Amend the Act requlating the practice of
the County Courts in Upper Canada, and to extend the
Jurisdiction therenf.
[Passed 10th August, 1850.]
WHEREAS it is expedient to alter and amend the Act regu- Pr.ambte.
lating the Practice of the several County Courts in Upper
Oanada, and to extend the Jurisdiction thereof: Be it, drc,

That for and notwithstanding any thing contained in the fifth 43 {;‘:‘u‘:fé;"‘

sec. of 8 Vic. ¢. 13, the said County Courts respectively shall § s raised
hold plea of all causes or suits relating to debt, covenant, or see 19 g 20
contract, to the amount of fifty pounds ; and in cases of debt or 5,5 **
contract, where the amount is ascertained by the signature of

the defendant, to one hundred pounds, and also in all matters of

tort relating to personal chattels, where the damages shall not

exceed the sum of thirty pounds, and where the title to land

shall not be brought in question : Provided always, that any , .. .
plaintiff having a cause of action within the Jurlsdlctlon of the perior Law

County Court, may institute and carry on such action in either have concur-
rent jorisdie-

of Her Majesty’s Superior Courts of Common Law in Upper fion with

Canada, and proceed to judgment and execution therein, but Courts.

such plaintiff or defendant, and all persons and officers entitled o
(See 10 & x:

" to costs and fees therein, shall only be allowed and recover the Vic.c. 91,

usual costs and disbursements which would be allowable in Asto costs.

case the szid action had been instituted and carried on in the perfsv st e

County Court; any thing ic the fifty-ninth section of the Act v

above cited to the contrary notwithstanding : Provided that in

order to designate the proceedings in any such action, as being

one also cognizable by the County Courts, all the papers and

proceedings filed, issued or used in the said Superior Courts,

shall be endorsed with the words ¢¢ Inferior Jurisdiction,” in
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order to regulate the costs, fees, and disbursements therein, of
all persons entitled to make or receive any charge therefor.

summons,  II. And be dt, d&c., That all writs of summons sued out of,
&c., may be . . . .
servedin  and all declarations or other pleadings filed in any action or
inauy . . . .

Countyin  proceeding in any County Court, or notices required to be
Upver Cana-

qn, served in such action or proceeding, may be served in any
County in Upper Canada, and the defendant shall appear and
plead thereto within the peeiods respectively limited and re-
quired by law, in the same manner as if such defendant had
been served with such summons, declaration, notice or other
proceeding in the County in which such suit was instituted,
and all subsequent proceedings in the cause shall be carried
on thereafter to final judgment and execution, according to the
practice of the County Courts.

.

Writs IIT. And be it, dc., That wiits of subpeena and writs of exe-
sodior  cution against goods and chattels, lands and tenements, and
lands, &e., . .

may be ~ also all process against the person when authorized by law, and

fj;%iof,'ﬁ{’y all rules on the Sheriff and other rules, Judges’ orders and

i opper O3 hroceedings may be issued from the County Court in which
any judgment has already been or hereafter may be entered
up, or action brought into any other County in Upper Canada
and served and executed there, and all such writs, rules,
orders and proceedings shall be of equal force and effect, and
as binding as if the same had issued from the Court or by the
Judge of the County to or into which they shall be so issued,
and all subsequent proceedings thereupon shall be carried on
in the Court in which the judgment shall have been entered
up or action brought.

IV. [Repealed by 19 & 20 Vie. c. 90.]

yuagesot V- “And be it, &c., That every Judge of a County Court in

Gaages, A . . . s
Conety ay Upper Canada, in all cases in which the suit is brought or

grant sum- - venue laid in his County, may grant summonses and make
nionses and . " . . .

fé’f&f;ﬁiﬁs orders to compute in all suits depending in the Superior Courts
(3eeC. L p. 0f Common Law in Upper Canada, in the same maunner and in

Mi0%  the like cases as the Judges of the said Superior Courts sitting
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in Chambers may now do, whether the defendants in such
suits reside within his County or not.

VI. [Commencement of Act 1st January, 1851.]

—

13 & 14 VICTORIA.—CHAP. 53.

An Act to amend and consolidate the several Acts now in
Jorce, requlating the Practice of Division Courts in Upper
Canada, and to extend the jurisdiction thereof.
[Passed 10th August, 1850.]
LXXVIII. And be 4, dc., That in case any action shall be 45 to costs

prosecuted after the commencement of this Act, in any County Jureit

or Superior Court of Record, for any cause which might have JFhgine

been entered in a Division Court under this Act, and the Sourtianac
S R ought to
Plaintiff shall obtain judgment for a sum not excceding the pugrtte

respective sums to which the jurisdiction of a Division Court Jropshtina
is by this Act limited, no more costs shall be taxed against the Com pro-
Defendant than would have becn incurred in the Division

Court in carrying on the same action, unless the Judge who
presides at the trial of such action shall certify in open Court
immediately after the verdict is recorded, that it was a fit cause
to be withdrawn from the Division Court, and to be com-
menced in such County or Superior Court; provided also” that
so much of the costs of the Defendant to be taxed as between
Attorney and Client in any such suit wherein the Judge shall
not certify as aforesaid, as shall exceed the costs of defence,
taxable and which would have been incurred in the Division
Coust in defending the same action, shall be set off and allowed
by the taxing officer, on entering judgument, against the costs
to be taxed for the plaintiff and recoverable from the deferdant,
who shall be entitled to execution, with the costs thereof,
against the plaintiff, when the amount of the costs so set off
shall exceed the plaintiff’s verdict and taxable costs: And
provided also, that no execution on such suit shall issue against
lands, unless the amount of such judgment shall equal the sum
for which execution against lands are authorized by this Act.

Proviso.
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Tncertiin -~ LXXXYV. And be it, &c., That any suit brought in any

cases suits e . .
may be  Division Court holden under this Act may be removed-or re-

eotiars.” moveable from the said Court into Her Majesty’s Court of
Queen’s Bench, or Court of Common Pleas in Upper Canada,
by any writ of certiorari, provided the debt or damage claimed
shall amount to ten pounds and upwards, and provided leave
be obtained of one of the Judges of the said Court of Queen’s
Bench, or Court of Common Pleas, in cases which shall appear
to the said Judge fit to be tried in either of the said Superior
Courts, and not otherwise, and upon- such terms ac to payment
of costs or such other terms as he shall think fit.

CAP. LV.

An Aet for the consolidation and amendment of the Lauws
relative to Jurors, Juries and Inquests in that part of
this Province called Upper Cunada.

[Passed 10th August, 1850.]

VI.—JURY PROCESS.
Eéeliiﬁg,to XXIX. And be dt, dc., That the Judges, Justices and
and by others to whom the holding of any Sittings or Sessions of

Assize, Nist Prius, Oyer and Terminer, Gaol Delivery, Ses-

sions of the Peace, or County Court, shall by law belong, or

some one or mere of such Judges, Justices or others shall for
that purpose issue precepts to the Sheriff or other proper

Oflicer or Minister for the return of a competent number of

Grand Jurors, where such shall be requisite for such Sittings

or Sessions, and of a competent number of Petit Jurors for

the trial of such issues of fact in cases criminal or civil as it
may be competent to such Petit Juries to try at such Sittings
or Sessions according to law.

When pre- XXX. And be t, dc., That the scveral precepts for the
et teturn of Panels of Grand and Petit Jurors for any Sittings
St ™ or Sessions of Assize, Nisi Prius, Oyer and Terminer, Gaol
Delivery, Sessions of the Peace, or County Court, shall be
issued to the Sheriff or other Officer or Minister to whom the

return of such precepts shall belong, as soon as conveniently
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may be after the Commission, or other day upon which the
Jurors to be returned, upon such precepts, are to be summoned
to attend, shall, or may be known, and where such day is fixed
by law, then as soon as conveniently may be after the close of
the last preceding Sittings or Sessions of the same Court : proviso:

Provided always, that it shall and may be lawful for the Sheriff 2;‘;{1?,’2,

to return the same panels to the precepts, for the return of QErand
panels of DPetit Jurors for the Sittings or Sessions of the jhesme
Peace, and for the Sittings or Sessions of the County Court,

in all cases where the day for holding such respective Sittings

or Sessions shall be the same.

XXXI. And be it, &e., That every Writ of venire fuciaswrits of
juratores, where such Writ may by law be necessary for the
trial of any issue whatsoever, whether civil or criminal, or on ™ ©r™
any penal Statute, iz any of the Courts of Upper Canada here-
inbefore mentioned, shall direct the Sheriff or other Officer or
Minister to whom the same shall be directed, to return twelve
good and lawful men of the body of his Bailiwick, qualified
according to law, and the rest of the Writ shall proceed in the
accustomed form. And that every precept to be issued for, . .
the return of Jurors for Sittings or Sessions of Assize, Nisiprecepts.
Prius, Oyer and Terminer, Gaol Delivery, Sessions of the
Peace, or County Court, shall in like manner direct the Sheriff
or other Officer or Minister to whom the same may be directed,
to return a competent number of good and lawful men of the
body of his Bailiwick, qualified according to law, and shall
not require the same to be returned from any Hundred or
Township, or from any particular venue within such Bailiwick,
ang that the want of Hundredors shall be no cause of chal-
lenge ; any law, custom or usage to the contrary notwithstand-
ing.

XXXII. And be it, &c., That escept in trials at Bar, the pate of test
Writ of venire facias juratores, where such Writ may by Law afjumy
be necessary, may be tested on the day on which the sameP™*®
shall issue, and be made returnable on any day in Term or
vacation, and that except in trials at Bar, the Writ of distrin-

918 juratores and habeas corpora may be tested cither on the
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return day of the venire or on any subsequent day in Term or
vacation; as well after as before or on the Commission day of
the Assizes at which the causes in which they may be sued out
shall be intended to be tried, and all such process may be sued
out of the office of the Deputy Clerk of the Crown and Pleas
in the Connty, as well as out of the principal office at Toronto,
Whatmust  XXXTIT. And le ¢, dc., That in any Writ of habeas

be inserted . ..
in writsof corpora juratorum or distringas subsequent to and founded

%%(}‘g";a, upon any Writ of wenire facias juratores, it shall not he

' requisite to insert the names of all the Jurors contained in

such panel, but it shall be sufficient to insert in the mandatory

part of such Writs respectively—¢the bodies of the several

persons in the panel to this Writ anncxed, named,” or words

of the like import, and to annex to such Writs respectively,

panels containing the same names as were returned on the

panel to such wenire facias with their places of abode and
additions.

Actualwrit  XXXIV. And le 4, dc., That for the trial of issues in

}g;;'zlgay? cases whether criminal or civil which shall in course come on
with P for trial at any Sittings or Sessions of Assize, Nisi Prius,
Oyer and Terminer, Gaol Delivery, Sessions of the Peace, or
County Court, it shall not be necessary actually to sue out any
Writ of venire facias juratores or other Jury proeess, but the
award of such process by the Court and the entry of such
award where necessary on the Roll, together with the return
of a panel of Jurors upon the general precept issued for such
Sittings or Sessions, and the trial of such issues respectively,
by a Jury taken from such general Panel in the manner here-
inafter provided, shall be sufficient and shall be as valid and
effectual in law to all intents and purposes whatsoever, as if
such wvenire facias juratores, or other process had been actually
and regularly sued out in each case, and the names of the
Jurors who shall have so tried such issues, respectively, had
been regularly returned upon such Jury process, respectively:
proviso:  Provided always nevertheless, firstly, that nothing in this see-
a5 oJmmars tion contained shall extend or be cobstrued to extend to any
issue, to be tried at Bar, or by a Special Jury, or by a Jury
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de medietate linguee or de ventre inspiciendo in a case in which

a view shall have been granted, as hereinafter mentioned:

And provided also, sccondly, that every Jury of which some proyiso as to
of the Jurors shall have been regularly taken from such gene- /-
ral Panel, shall, notwithstanding its being completed by the

avard of a tales de circumstantibus, be deemed where such

tales de circumstantibus shall have been rcgularly awarded
according to law, to be taken from such general Panel for the, .
purposes of this section. And provided also, thirdly, that to Wherea
every venire facias directed to any Sheriff in any case in which granted.
a view shall have been granted, and which venire facias shall

not be endorsed for the return of a Special Jury thereon, such
Sheriff shall return the same Jurors as those whose names are
inserted in the panel returned upon the general precept for

the Sittings or Sessions at which such cause is to be tried.

XXXV. And be it, dc., That if any Plaintiff or Defendant 44 5 cases
or any Defendant in Quare émpedit or Eeplevin shall in any YETme
cause which shall be at issue, sue out any Writ of Tenire i};ﬁiﬁ;’g‘m
Facias upon which any Writ of Habeas Corpora or distrin-
gas with a Nis¢ Prius, shali issue in order to the trial of the
said issuc at the Assizes or Sessions of Nis¢ Prius, and shall
not proceed to trial at the first Assizes or Sessions of Nisi
Prius, after the teste of such Writ of Habeas Corpora or
distringas, then and in every such case, (except when a view
by Jurors shall be directed as hereinafter mentioned, (such
Plaintiff, Demandant or Defendant, whencver he shall think fit
to try the said issue at any other Assizes or Sessions of Nis
Prius, shall sue forth a new Writ of Venire Facias, command-
ing the Sheriff or other Minister to return anew, twelve good
and lawful men of the body of the Bailiwick qualified accord-
ing to Law, and the rest of the Writ shall proceed in the
accustomed manner, which Writ being duly returned, a Writ
of Habeas Corpora or distringas with a Nisi Prius shall issue
thereupon, upon which such Plaintiff, Demandant or Defend-
ant, shall and may proceed to trial, as lawfully and effectually
to all intents and purposes, as if no former Writ of Fenire
Facias had been prosecuted in that cause, and so foties quoties

New venire.
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When defon- 23 the case shall require; And if any Defendant or Tenant,
may bring  shall in any cause which shall be at issue be minded to bring

‘;’,‘o%?;?,‘.b’ to trial any issue joined against him when by the practice of
the Court he may do so by Proviso, he shall or may of the
issuable Term next preceding such intended trial to be had at
the next Assizes or Sessions of Nis¢ Prius, sue out & Venire
Facias in the form aforesaid by Proviso, and prosecute the
same by Writ of Habeas Corpora or distringas with a Nisi
Prius, as lawfully and effectually to all intents and purposes
as if no former Writ of Venire had been sued out, or returned

in that cause and so foties quoties as the matter may require.

VII.—DRAWING JURY AT TRIAL.

Clause sub- XXXVI For this section, 16 Vic, ¢. 120, s. 6, is sub-
Section 36.  Stituted :—¢¢ And be it, dc., That the name of each man who
Ballots for  Shall be summoned and empannelled as a Petit Juror upon the
%;‘:if:i’;%m,s, general Precept for any Sittings or Sessions of Assize, Nisi
powobe  Prius, Oyer and Terminer, Gaol Delivery, Sessions of the
Peace or County Court, with his place of abode and addition,
shall be written distinetly on a piece of parchment, card or
paper, such pieces of parchment, card or paper being all as
nearly as reasonably may be of the form and size following,

viz :—

DAVID BOOTHE,
of Lot No. 11, in the 7 Con. of Albion,

MEercEANT.

and shall be delivered to the Clerk of Assize, ’Marshal or
other Clerk of such Court by the Sheriff, and shall, by the

To be placed directi i 1
Tobeplaced direction and care of such Sheriff, be put together in a box or

boxof acer- urn to be provided for that purpose, and when any issue shall
tain descrip- .
tion. be brought on to be tried by the Jurors returned upon such

s
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general Precept, such Clerk of Assize, Marshal or other Clerk Mode of
of such Court, shall, in open Court, cause such box or urn to e e
be shaken so as sufficiently to mix such pieces of parchment,
card, or paper, and then draw out twelve of the said parch-
ments, cards or papers one after another, (causing the said box
orurn to be shaken after the drawing of each name) and if
any of the men whose names shall be so drawn shall not
appear, or shall be challenged and set aside, then such further
pumber until twelve men be drawn, who shall appear, and
after all just causes of challenge allowed, shall remain as fair
and indifferent, and the said twelve men so first drawn and
appearing and approved as indifferent, their names being
noted in the Minute Book of such Clerk of Assize, Marshal or
other Clerk of such Court, and they being sworn, shall be the
Jury to try the issue, and the names of the men so drawn and
sworn shall be kept apart by themselves until such Jury shall
have given in their verdict, and the same shall be recorded, or
until such Jury shall by consent of the parties, or by leave of
the Court, be discharged, and then the same names shall be
returned to the hox or urn, there to be kept with the other
names remaining at that time undrawn, and so toties quoties as
long as any issue remains to be tried.”

XXXVIL And be i, d&c., That if any issue shall be - .~
brought on to be tried at any of the said Sittings or Sessions hve nof.
before the Jury in any other issue shall have brought in their yerdict, not

. . to be includ-
verdict, or being discharged, it shall be lawful for the Court to ed in any
order twelve of the residue of the said Parchments, Cards or
Papers not containing the names of any of the Jurors who
shall not have so brought in their verdict or been discharged,
to be drawn in the manner last aforesaid, for the trial of the

issue which shall be so brought on to be tried.

XXXVIIL And be ¢, dc., That notwithstanding the two
. y consent,
last preceding Sections, where no objection shall be made on the same

y may t
the part of the Queen, or any other party, it shall be lawfulseveral v

for the Court to try any issue with the same Jury that shall "
have previously tried, or been drawn to try any other issue
without their names being returned to the box or urn, and re-
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drawn or to order the name or names of any man or men in |
such Jury, whom both parties may consent to withdraw or who
may be justly challenged or excused by the Court to be set
aside, and another name or other names, to be drawn from the
box or urn, and to try the issue with the residue of such origi-
nal Jury, and with such man or men, whose name or names
shall be so drawn, and who shall appear and be approved as
indifferent, and so foties quoties as long as any issue remains
to be tried.
VIIL.—SPECIAL JURIES.
Bither party  XXXIX. And be 4, dc., That it shall be in the power of
;ﬂ :ge‘ciieaﬁmnd Her Majesty, or any prosecutor, Relator, Plaintiff, or Defen-
Tocsot? dant, and of any Defendant or Tenant in any case whatsoever,
fony. " whether civil or criminal or on any Penal Statute, excepting
only on Indictment for Treason or Felony, to have the issues
joined in any such cases and triable by a Jury; tried by a
Special Jury to be struck as hereinafter provided upon suing
out the necessary Jury Process for that purpose, and procur-
ing such Special Jury to be struck and duly summoned for the
day on which the trial of such case is to be had, and every
Jury so struck shall be the Jury returned for the Trial of such
Proviso: in issue: Provided always, that in the event of a new Trial being
case of a new . " .
trial. ordered in any such case after a verdict of any such Jury, the
venire facias juratores shall set forth the names of the Jurors
who sat on the first trial of such cause, or in the event of more
trials than one having been previously had, the names of all
Jurors who.-shall have sat upon any of such trials. And none
of the Jurors who shall have so sat on any such former trial
shall be returned, or sit as Jyrors upon any subsequent trial

of the same cause.

Fendre XL. And be it, dc., That in every such case the party
g@fﬁf;;ry’ desiring such Special Jury to be struck, whéther an actor in
Hoysuedout such cause or not, shall have a right in person, or by his At-
torney or Agent, to sue out a Writ of venire facias juratores
for that purpose, and every such Writ before it shall be de-
livered to the Sheriff or other Officer or Minister to whom it

shall be directed, shall be indorsed with a direction to such
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Sheriff or other Officer or Minister requiring him to return a
Special Jury on the same, and every such Sheriff or other Of-
ficer or Minister upon receipt of any such wenire Jacias, so
endorsed as aforesaid, shall, by a Memorandum in writing upon
such Writ, appoint some convenient day and hour for striking
such Special Jury, the day and hour to be so fixed for such
purpose being sufficiently distant to enable the party suing out
the said venire to give the necessary notice to the opposite
party, as hereinafter provided.

XLI. And be it, &c., That in any such case the party, his Notics to be

. . , . given to the
Attorney or Agent suing out such venire facias, shall give Sther party

notice in writing to the opposite party, his Attorney or Agent, °5He e
that he had sued out a venire fucias in sueh case for the pur-poy is to
pose of having a Special Jury struck therein, and of the day
and hour appointed by the Sheriff or other Officer of Minister
for striking the same, which notice shall be served on such last
mentioned party, his Attorney or Agent, at least four days be-
fore the day so appointed, and an Affidavit or Affirmation of
such service, or an admission in writing under the hand of the
Attorney or Agent on whom it may have been served, shall be
produced to such Sheriff or other Officer or Minister at the
time appointed for striking such Special Jury, and in default
thereof the said Sheriff or other Officer or Minister shall not

proceed to strike such Special Jury upon such Appointment.

XLIL. And be it, dic., That every Special Jury to be struck special

under the authority of the thirty-ninth section of this Act, é}gﬁ:ﬁ;j .
shall, except as hereinafter provided, consist solely of persons grana
whose name shall appear on either the Roll of Grand Jurors for ™™™

the Superior Courts or on the Roll of Grand Jurors for the In-

ferior Courts for the year in which the Writ of venire facias

upon which such Jury shall be struck is returnable, and the

same shall be struck in the manner hereinafter provided.

XLIII. And be it, &c., That every such Special Jury shall'gsggtgg .
be struck in the following manner, that is to say: the Sheriff s uSrl;cial
having furnished himself with a set of Ballots or pieces of
parchment, card or paper, of as uniform and convenient size as

0
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reasonably may be, and containing the same number of Ballots
as there are numbers on the respective Grand Jurors’ Rolls
from which the said Special Jury is to be struck, and upon
which ballots shall be printed or written, the whole of the
number of such Grand Jurors’Rolls allowing one number to each
ballot, and distinguishing each number by the letters S. C. or
I. C. according as it shall belong to the Roll of Graad Jurors
for the Superior Courts, or to the Roll of Grand Jurors for the
Inferior Courts, shall, at the office of the Clerk of the Peace,
:at the time appointed for such purpose as aforesaid, in the pre-
sence of all the parties in the case and of the Attorneys and
Agents (if they respectively choose to attend, or if the said
parties, their Attorneys or Agents, all or any of them do not
attend, then upon such proof as is hereinbefore provided of the
service of the notice of striking such Special Jury in their ab-
sence,) put all the said Ballots in a box or urn, to be by him
provided for that purpose, and after having caused the said box
oraurn to be shaken so as sufficiently to mix the said Ballots,
shall draw out of the said box or urn forty of the said num-
bers, one after another, and shall, as each number is drawn,
refer to the corresponding number in the Grand Jurors’ Roll,
to which such Ballot shall belong, and rcad aloud the name to
which such number is appended in the said Roll. And if at
the time of so reading any such name, either party, or his At-

ke aretorney or Agent, shall object that the man whose name shall

to, and
objection
“proved.

be so drawn is in any manner incapacitated from serving on
the said Jury, and shall also then and there prove the same to
the satisfaction of such Sheriff, such name shall be set aside,
and the said Sheriff shall instead thereof draw out of the said
box or urn another number, and shall in like manner refer to
the corresponding number in the Grand Jurors’ Roll, to which
such Ballot shall belong,and read -aloud the name to which
such number is appended in the said Roll. 'Which name may
be in like manner set aside, and other numbers and names
shall in every such case be restored to, according to the mode
of proceeding hereichefore described, for the purpose of sup-
plying names in the places of those set aside, until the whole
number of forty names not liable to be set aside shall be com-
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pleted. And if in any case it shall so happen that the whole Provision it
number of forty names cannot be obtained from the said Grand ot e

Jurors’ Rolls, in such case the said Sheriff shall in like ?rétgf'tlﬁg
manner ballot such a number of names from the Grand Jurors’ ™
Rolls in the Jurors’ Book of the nearest year for which there

shall be a Jurors’ Book or certified copy thereof, in the office

of the said Clerk of the Peace, in addition to those already

taken from the first mentioned Grand Jurors’ Rolls, as shall

be required to make up the full number of forty names. And .,

the said Sheriff shall thereupon make out a list of the forty Jurors tobe
names, together with their respective places of abode and exhrertyto
additions, flom which List, after a reasonable time allowed in twelve.

the discretion of such Sheriff for enquiry, and consideration
respecting the same, each party, his Attorney or Agent shall

strike out twelve names, such names being so struck out by

such parties one by one alternately, the party suing out such

venire facies commencing. And the Sheriff shall thereupon Remaining
return upon such venire facias, and summon or cause to be :ii‘nﬁ":;’;é:a'f"
summoned thereon the sixteen persons whose names shall faken fiom
remain on such List to appear on the day appointed for the ™™

trial of such cause. And from such sixteen persons, or so

many of them-as shall appear in obedience to such summons,

shall be taken by ballot in the manner hereinbefore by the
thirty-sixth section of this Act prescribed for the drawing of

Petit Jurors from the General Panel therein mentioned, a

Special Jury for the trial of such cause.

XLIV. And be it, &c., That if either of the parties in gheritmay
such cause shall neglect to attend either in person or by “1‘;1?3?

Attorney or Agent at the striking of such Special Jury, the 13:;1{;;‘;}"”5
Sheriff, upon production of such affidavit, -affirmation or
admission of service of such notice as aforesaid, and after
waiting at least half an hour for such absent party, shall, if
requested by the other party, his Attorney or Agent, proceed
to strike such Special Jury, and in case of the continued
absence of such first mentioned party, shall on his behalf
strike out of the said List the twelve names to be by such

party struck out of such list as aforesaid.
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Superlor o XLV. And be it, dc., That it shall and may be lawful for
ordor cases_either of Her MaJesty s Superior Courts of Common Law at
Miads to-be Toronto, in Term time, or any Judge thereof in Vacation, in

e suits between Merchant and Merchant, or Trader and Trader,

o etwith of Merchant and Trader, involving one or more questions of
the subject: 1 ercantile consideration, and in suits between Manufacturer
and Manufacturer, or Mechanic and Mechanic, or Manufac-
turer and Mechanic involving one or more questions of
Mechanical or scientific consideration, and in suits between
any of the former and any of the latter involving one or more
Andincor- of any of such questions without the consent of parties; and
easesby  in guits between any other persons involving one or more

consent of

parties.  questions of scientific consideration, with the consent of the
parties to such last mentioned suits, to order and direct any
such cause to be tried by a Special Jury of men belonging to
the appropriate kind or kinds of business as aforesaid, or of
scientific men respectively, as the case may be: Provided
always that every such Rule not made with the consent of
parties, shall be- made only wpon a rule to shew cause or
summons upon which the adverse party shall have had the

usual opportunity of being heard asin other cases.

Suchartra  XLVI. And be <t, dc., That in every Rule for striking any

S oy such Special Jury as is provided for in the last preceding
elisors.  gection of this Act, it shall be ordered that such Special Jury
- shall be struck, and the names of such Special Jury certified to
the Sheriff by three Elisors to be appointed in writing by
endorsement upon such Rule, one by the Plaintiff in such
cause, his Attorney or Agent, another by the Defendant, his
Attorney or Agent, and the third by the Clerk of the Crown
and Pleas of the Court in which the cause shall be pending, or
in case of such Elisors disagreeing then by the majority of
such Elisors, all three being present, and that the Sheriff
shall return and summon upon the venire facias in such cause,
such persons as such Elisors, or the majority of them, shall
certify to him as having been struck as Special Jurors for the
trial of the same. And the indorsement to return a Special

Indorsement . .. .
onwemire  Jury on the vemire facias in every such cause, shall direct
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the Sheriff to return a Special Jury of men of the appropriate
kind or kinds of business as aforesaid, or of secientific men, as
the case may be, pursuant to such certificate as he may receive
from the Elisors (naming them), or a majority of them in that
behalf appointed by such Rule.

197

XLVIL. And be it, &c., That every such Special Jury as is Mode of

provxded for by the forty—ﬁfth section of this Act, shall be
struck in the following manner, that is to say: the three
Elisors or a majority of them, upon the delivery to them of a
copy of the Rule for such Special Jury, and of the venire
facias for the return of such Jury, shall, at the request of
either of the parties in such cause, make an appointment in
writing of a day, hour and place for striking such Special Jury
as by the forty-third section of this Act is provided with

striking
such Jury
by eligors.

respect to other Special Juries. And upon notice of such Eisorsto

appointment being served upon the opposite party, and such
service proved as in the same section is provided with respect
to such other special Juries, the said Elisors shall, at the time
and place so appointed and after waiting the time prescribed by
the said forty-third section, proceed to make a list of the
names and additions of al] such persons whose names shall
appear on any of the Jurors’ Rolls for the year in which such
venire facias is returnable, who shall in their judgment come
within the deseription of persons required to be struck on such

Jury according to the exigency of such Rule. And if thereifthereve
not forty

shall not be forty of such persons to be found upon such Rolls proper

or either of them, then the said Elisors, or the majority of e rolls.

them, if they shall know of a sufficient number of persons
answering such description within the county, or union of
counties, whether such persons shall be otherwise qualified
and liable to serve, or exempt from serving as Jurors or not, pro-
vided they be not persons disqualified from any of the causes set
forth in the tenth section of this Act, or either of them, shall
add the names and additions of a sufficient number of such per-

sons to such list to complete the same to forty names. Andif ., -

there shall be the names of more than forty of such persons on
such Rolls, the said Elisors, or the majority of them, from the

more than
forty such.
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names of all persons on such Rolls who shall answer such
description, shall, in the manner prescribed by the forty-third
section of this Act, for the striking other Special Juries, select
forty of such names. And the list of such forty names being
thus completed, the same shall be reduced in the same manner
as hereinbefore by the said forty-third section is provided with
Hisoms o TESPECH tO such other Special Juries. And the said Elisors
certify six-  shall thereupon give a certificate-to each of the parties to such
teen Jurors; . e
who shall be suit, their Attorney or Agent, certifying the names and
::cn;:d?:gelq}. additions of the sixteen persons whose names shall remain
upon such list ; and the Sheriff or other Officer or Minister to
whom such venire facias shall be directed, shall, upon receipt
of either of such certificates, return and summon such sixteen
persons upon such venire facias accordingly, and from these
sixteen persons so returned, shall be selected ajury to try such
AndJury  Gause, in the same way and under and subject to the like
them. restrictions as by the said forty-third section of this Act is
enacted with respect to other Special Juries ; Provided always,
that every such person so struck on any such Special Jury
shall be liable to serve on the same although exempted from
- serving upon Juries by the general provisions of the fifth, sixth
and seventh sections of this Act as hereinbefore provided.

~ XLVIIL. And be it, &c., That nothing herein contained
?&"é‘;@“ﬂ shall be construed to prevent the same Special Jury, however
o mvaier nominated, from being summoned and returned, to try any
ofauses.  pumber of causes so as the parties in every such cause or their
Attorneys shall have signified their assent in writing to the

Sheriff or other Officer or Minister to whom the return of

Juries in such cases shall belong, to the nomination and return

of such Special Jury for the trial of their respective causes:

Proviso; in Provided always, that it shall be lawful for the Court at which

Saoes T he shall be summoned to attend, if it shall so think fit, upon

s once, the application of any man who shall have served upon one or
more Special Juries at any Assizes or Sessions of Nes¢ Prius,
to discharge such man from serving upon any other Special

Jury during the same Assizes or Session of Nis¢ Prius.

Astotees  XLIX. And be i, &e., That the party who shall sue outa
tral by  venire facias for a Special Jury in any cause, shall pay the

Reducing
List.
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fees for striking such Special Jury, the fees of the Jurors and special
all the expenses occasioned by the trial of the cause by such T
Special Jury, and shall not have any further or other allow-
ance for the same upon taxation of costs, than such party would

be entitled to, in case the cause had been tried by a Common
Jury, unless the Judge before whom the cause is tried, shall,
immediately after the verdict in open Court, or afterwards upon

a Summons at Chambers, certify under his hand that the same

was a cause proper to be tried by a Special Jury.

IX.—VIEWS, JURIES DE MEDIETATE LINGUZ AND INQUEST.
L. And be it, de., That when in any case either Civil or superior

Criminal, or on any Penal Statute depending in either of Her gf,?,,’fv’iﬁfg‘;

Majesty’s Superior Courts of Common Law at Toronto, it shall Jhen they
appear to such Court or to any Judge thereof in vacation, that them neces.
it will be proper and necessary that some of the Jurors who tions &
are to try the issues in such casc, should have the view of the.

place in question, in order to their better understanding the
evidence that may be given upon the trial of such issues; in

every such case, such Court, or any Judge thereof in vacation,

may order a Rule to be drawn up containing the usual terms,

and also requiring, if such Court or Judge shall so think fit, the

peiiy applying for the view to deposit in the hands of the

Sheriff a sum of money to be named in the Rule, for payment

of vhe expenses of the view and commanding Special Writs of

venire facias and distringas to issue, by which the Sheriff or

other Officer or Minister, to whom the said Writs shall be
directed, sball be commanded to havesix or more of the Jurors

named in such Writs, or in the Panels thereunto annexed,

(who shall be mutually consented to by the parties, or if they

cannot agree, shall be drawn by ballot from such Panel as here-

inafter provided,) at the place in question, some convenient

time before the trial, who then and there shall have the place

in question shewn to them by two persons in the said Writs

named, to be appointed by the Court or Judge; and the said

Sheriff or other Officer or Minister, who is to execute any such

writ, shall, by a Special return upon the same, certify that the .
view hath been had according to the command of the same, of view.
and shall specify the names of the viewers.
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Liow viewers LI. And be it, &e., That when the parties in any such case
;g:sen, it shall not agree as to the Jurors to be nominated to take such

1}333‘%?‘2%3 view, such viewers shall, by the Sheriff or other Officer or

PSS Minister, to whom the venire facias juratores in such case
shall be directed, be drawn by ballot from the Panel returned
upon such wenire facias, at some time and place to be ap-
pointed by such Sheriff or other Officer or Minister for that
purpose, in the like manner as by the thirty-sixth section of
this Act is provided for drawing Juries from the general Pancl
at Nisi Prius: Provided always nevertheless, that no such
Sheriff or other Officer or Minister shall proceed to draw such
reviewers from such Panel without having first given at least
forty-eight hours’ notice in writing to the respective parties in
such suit, of the day, hour and place of such drawing.

vewerstobe LI And be i, &c., That when a view shall have been al-
the first ne lowed in any case, those men who shall have had the view, or
Jury. such of them as shall appear upon the Jury to try the issue,
shall be first sworn, and so many only shall be added to the
viewers who shall appear, as shall after all defaults and chal-

lenges, allowed, make up a full Jury of twelve.

Right of LIII. And be it, dc., That nothing herein contained shall

e by sery extend or be construed to extend to any Jury of matrons or

demediclate any Writ de ventre inspiciendo, or to deprive any alien not
naturalized, indicted or impeached of any felony or misde-
meanor, of the right of being tried by a Jury, de medictate
linguce, but that on the prayer of every such alien so indicted
or impeached, the Sheriff shall by command of the Court re-
turn for one half of the Jury a competent number of aliens, if
so many there be in the Town or place where the trial is had,
and if not then so many aliens as shall be found in the same
town or place if any, and that no such alien Juror shall he lia-
ble to be challenged for want of any qualification required by
this Act, but every such alien may be challenged for any other
cause in like manner as if he were qualified by this Act.

Whatperr  LIV. And De it, &c., That no man shall be liable to be

: ol i i
maybe  summoned or impanelled to serve as a Juror in any County,
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City or Town in Upper Canada, upon any inquest or inquiry sumoned as
to be taken or made before any Sheriff or Coroner, by virtue of AEQSS&“
any writ of inqury, or by or before any Commissioners ap-
pointed under the Great Seal of the Province, or the Seal of

any Court in Upper Canada, having general jurisdiction
throughout the same, or having gencral jurisdiction through-

out any County of the same, or throughout any City or Town

and the liberties or precinets thercof within the same, unless the

name of such person shall appear upon onc or other of the
Jurors’ Rolls, for the year in which such person shall be called

upon to serve on such inquest or inquiry: Provided always, Irovioas to
that nothing herein contained shall extend to or be construed Inquests.
to extend to any inquest to be taken by or before any Coroner

of any County, Union of Counties, City or Town, by virtuc of

his office, or to any inquest or inquiry to be taken or made by

or before any Sheriff, High Bailiff or Coroner of any County,

Union of Counties, City or Town, but that the Coroners,
Sheriffs and High Bailiffs aforesaid, in all such Counties,
Unions of Counties, Cities and Towuns respectively, when act-

ing otherwise than under a writ of enquiry, shall and may
respectively take and make all inquests and inquiries by Jurors

of the same deseription as they have been used and accustomed

to do before the passing of this Act.

X.—CIIALLENGES.
LV. Aad be it, &c., That if any man shall be returned asyun¢or
a Juror for the trial of any issuc in any cause civil or criminal, §uglification
or on any Penal Statute in any of the Courts hereinbefore
mentioned, who shall not be qualified according to this Aect,
the want of such qualification shall be a good cause of chal-
lenge, and he shall be discharged upon such challenge, if the
Court shall be satisfed of the fact; Provided always, that Trovisoas to
nothing herein contained shall extend in any wise to any Spc--’urcls

cial Juror.

LVIL And be it, &c., That if any man returned as a Juror v o
for the trial of any such issue, shall be qualified in other res- frechold; ot
 peets according te this Act, the want of freehold shall not on
such trial in any case civil or criminal, or on any Penal
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Statute, be accepted as a good cause of challenge either by the
Crown or by the party, nor as cause for discharging the man
so returned upon his own application; any law, custom or
usage to the contrary notwithstanding.

wantora  LVIL And be it, dc., That no challenge shall be taken to
ff&‘éé‘." e any Panel of Jurors for want of a Kright’s being returned on
sach Panel, nor any array quashed by reason of any such
challenge ; any law, custom or usage to the contrary notwith-

standing.

poremptory ~ LiVIII. And be it, dc., That no person arraigned for mur-
fimiteas®  der or felony shall be admitted to any peremptory challenge
above the number of twenty, and that the defendants arraigned
for any misdemeanor, if they, or such of them as may be tried
together, shall unite in such challenge, may challenge peremp-
torily without assigning any cause for the same, any two of

the Jurors who may be called upon to serve on such trial.

Crown to LIX. And be 1t, &c., That in cases in which the Queen

e T shall be a party, those who sue for the Queen shall not be
allowed a challenge to any Juror who may be called to serve
upon the Jury in any such ecase, except for cause to be
assigned, tried and disposed of according to the custom of the
Court.

peremptory ~ LX. And be ¢, ., That in all civil cases, and cases upon

ol e any DPenal Statute, each party, the plaintiff or plaintiffs,
demandant or demandants, on one side, and the defendant or
defendants, tenant or tenants, on the other, may cach challenge
peremptorily without assigning any cause for the same, any
two of the Jurors who may be called upon to serve on the

Proviso; as trial of any such cause; Provided always nevertheless, that

I shocial  the Juror so challenged shall not be a Special Juror, struck
upon such Jury according to the provisions in this Act con-
tained for the striking of Special Juries.

XI.—SUMMONING JURORS.

Time dusing  LXI. And be it, &c., That the summons of every man to
rhich j . . . . .
IO gerve on Grand Juries and on Petit J uries, not being Special
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Juries, in any of the Courts aforesaid, shall be made by the summoned
proper officer, eight days at the least before the day on which aftt‘e);%ﬂfg o
the Juror is to attend, by delivering to the man to be sumx

moned, or in case he shall be absent from the usual place of

his abode, by leaving with some grown person there inhabit-

ing, a note in writing under the hand of the Sheriff or other

proper Officer, containing the substance of such summons,

and the summons of every man to serve on Special Juries in

any of the Courts aforesaid shall be made by the like person

and in the like manner as aforesaid, three days at the least

before the day on which the Special Juror is to attend ; which

last mentioned day may be any day after the commission day

of the Assizes at which the cause is to be tried as well as such
commission day, and the Judges of the different Courts may

by any general rule to be made by them according to law for

that purpose, make such regulations as they may deem expe-

dient for regulating the time and manner of bringing on such

Special Jury trial at Nist Prius.

LXII. And be it, &c., That the summous of every man 0 jurops on

inquest, &c..
serve upon any Inquest or Inquiry, before any Sheriff or Coro- 7§ Fiirons

ner, or before any Commissioners appointed under the Great fevenirs, to
Scal of this Province or under the Seal of either of Heredas before.
Majesty’s Superior Courts of Common Law at Toronto, or to
serve as a talesman upon any Jury either for the trial of an
issue, or assessment of damages, in any of the Courts afore-
said, and of any matron to serve on a Jury de venire inspici-
endo, shall notwithstanding any thing in this Act contained,
be made by the proper officer in the manner heretofore used
and accustomed in such cases respectively, as if this Act had

not been passed.
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13 & 14 VICTORIA.—CHAP. 58.

An Act to alter the Practice of the Law in actions of Dower,
in Upper Canada.
[Passed 10th August, 1850.]
‘WHEREAS it is expedient and necessary to alter the Practice
of the Law for the recovery of Dower, and to give a more easy
and less expensive remedy for the recovery thereof, than now
exists in Upper Canada: Be t, dc., That from and after the
How actions passing of this Act, the action of Dower at Law shall be com-
shellbe menced by filing a declaration or plaint (in the form heretofore
used) ir ‘> Office of the Clerks of the Crown, or Common
Pleas, or of any Deputy Clerk of the Crown or Common
proviso:  Pleas, in any County where the action is brought: Provided

ction shast always, that any action of Dower shall be brought in the

g rovent County or United Counties wherein the lands or tenements of
which Dower is sought to be recovered in such action are
situate, and that the declaration may be served on the tenant
of the frechold in any paft of Upper Canada, either within or
without the limits of the County or United Counties in which

the action is brought.

Preamble.

Copy of II. And be it, d&oc., That a copy of such declaration and of
Seiobe™ the notice to this Act annexed (marked Schedule A) may be
f:;‘ftf;‘nd served by any literate person personally, within one year from
how. the filing thereof, on the tenant of the freehold, if within the
jurisdiction of the Court, and if not, then upon the tenant of
the land of which Dower is demanded, and if such tenant do
not plead agreeably to the notice, the demandant therein, upon
affidavit of the due service of such declaration, and notice
being made and £led, shall be entitled to proceed thereon as

in personal actions.

Ithelana  1LL. And be it, &e., That if the land of which Dower is
bo vacant, demanded is vacant, and the tenant of the freehold cannot be

oty personally served with declaration as hereinbefore provided,

served:  then and in such case, service may be made as in actions of
ejectment : Provided always, that such service when not per-
3 ) p

sonal upon the tenant, shall be allowed by the Court or a
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Judge thercof, and after filing such declaration and affidavit of
service, and the order or rule of allowance thereof, the de-
mandant may after the time for pleading has expired proceed
thereon, as if personal service had been effected.

IV. And be it, dc., That whenever the tenant of the land yymoreasc

shall not be personally served with declaration and the deman- f4antte
dant shall proceed to the trial of the right of Dower in the a0y served.
land, the said demandant before the entry of any verdict in
favor of such right shall prove the marriage seisin and death
of the husband in the same manner as if the tenant had

pleaded, traversing such marriage seisin and death of the
husband.

V. And be dt, &c., That costs shall be allowed to the costs allow-
demandant in .all cases, whether damages be recoverable or Snnant.
not, in the same manner as costs are now allowed to a plaintiff
or defendant in personal actions; provided it shall be made
appear on the trial that a demand in writing had been made
of the Dower claimed from the tenant one month before action
brought, the action to be brought within a year from demand
as aforesaid ; provided also, that the tenant shall not make it ;.
appear on the trial, that he or she offered to assign the Dower
demanded before action brought.

VI. And be it, d&c., That every tenant to whom any decla- pepgnt
ration or plaint in Dower shall be delivered, shall forthwith ;;‘;egoifce
give notice thereof to his Landlord or to the Servant, Attor-o2e -
ney, Agent, Bailiff er Receiver of his Landlord, under the po s for
penalty of forfeiting three years improved or rack rent of thenetdoins so.
premises so demised, holden, or in the possession of such
tenant to the person of whom he holds, to be recovered by
action of debt to be brought in any of Her Majesty’s Courts
of Record in this Province : Provided always, that a recovery
had against a mere occupier of the land, and without notice
to the Terre Tenant shall have no greater effect than a recovery
in ejectment would have had for the quantity of land assigned
as Dower in such recovery.

TOViso.
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SCHEDULE A.
In the Queen’s Benck, Common Pleas, &e.,
A. B. who was (or is, as the case may be) the widow of
C. D. deceased, demandant, and E. F. tenant.

Take notice, that a declaration of which the annexed is a
true copy, was this day filed in the Office of the Clerk (or
Deputy, as the case may be) at —— in the County of ——
(or United Counties of as the case may be) and unless
you plead thereto within twenty days from the service hereof,
judgment will be signed against you by default, and subse-
quent proceedings and execution thereof follow thereon,
according to law.

Dated the day of
residing at in the County of
as the case may be)

To E. F. of the Town of
above tenant.

18 —— J. K., Attorney, &e.,
(or United Counties of

(as the case may be) the

13 & 14 VICTORIA.—CHAP. 59.

An Act to amend an Act passed in the fifth year of the Reign
of His late Majesty King William the Fouwrth, intituled,
An Act to prevent the unnecessary multiplication of Law-
swits, and tncrease of costs tn actions on Notes, Bonds,
Bills of Exchange and other Instruments.

[Passed 24th July, 1850.]

WHEREAS it is expedient to extend the provisions of an
Act of the Parliament of Upper Canada, passed in the fifth
year of the Reign of His late Majesty King William the
Fourth, intituled, An Act to prevent the unnecessary multipli-
cation of Law-suits, and increase of costs in actions on Notes,
Bonds, Bills of Exchange and other instruments: Be it, d.,

Lo ghe5‘ivgt That from and after the passing of this Aect, so much of the

IV.e. 1,
repeale

second and twelfth sections of the said recited Act as prevents
the application of the said Act and all or any of the provisions
thereof, as to Promissory Notes, Bonds, Bills of Exchange,
Recognizances or other Instruments wherein or whereby the
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sum expressed to be payable exceeds the sum of one hundred
pounds, be and the same is hereby repealed.

IL. And be it, drc., That this Act shall not apply to any Repealnot to
action or suit on any Bond, Promissory Note, Bill of Ex- imectsults
change or other Instrument wherein or whereby the sum ™%
expressed to be payable shall exceed the sum of one hundred
pounds, which shall have been commenced or brought by
mesne process having been issued therein before the passing of
this Act, but any such action or suit may be conducted to

judgment and execution as if this Act had not been passed.

13 & 14 VICTORIA.—CHAP. 60.
An Act to amend the Law relating to Slander and Libel.

[Passed 24th July, 1850.]
WHEREAS it is expedient and necessary to alter and amend Preamble.
the Law relating to Siander and Libel: Be ¢, &c., That from Fary not fo
and after the passing of this Act, it shall and may be lawful be directed

. . o e . . toreturna
on the trial of any action, indictment or information, for the verdict of

. s . . ilty on th
making” or publishing any libel, on the plea of not guilty Bere oot

' . . . of the publi-
pleaded, that the jury sworn to try that issue may give a gene- cation, ana

ral verdict of guilty or not guilty upon the whole matter put ool
in issue in such action, or upon such indictment or information,

and shall not be required or directed by the Court or Judge
before whom such action, indictment or information shall be

tried, to find the defendant guilty merely on the proof of pub-
lication by such defendant of the paper charged to be a libel,

and of the sense ascribed to the same in such action, indict-

ment or information: Provided always, that the Court orp,i ..
Judge before whom such trial shall be had, shall, according to

their or his discretion, give their or his opinion and directions

to the jury on the matter in issue, as in other cases. And
provided also, that the jury may on such issue find a special Provise.
verdict, if they shall think fit so to do, and that the defendant,

if found guilty, may move in arrest of judgment on such
ground and in such manner, as he might have done before the
passing of this Act.

3
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Defendant  II. And be it, drc., That in any action for defamation it
may prove in

mitigation  shall be lawful for the defendant, when he has pleaded not
s eetten guilty only, or has suffered judgment by default, or judgment
*lgT:  has been given against him on demurrer, to give in evidence
in mitigation of damages, that he made or offered a written or
printed apology to the plaintiff for such defamation, before the
commencement of the action or as soon afterwards as he had
an opportunity of doing so, in case the action shall have been
commenced before there was an opportunity of making or

offering such apology.

Defendont  LLL. And beit, dc., That in an action for libel contained in
E‘;{?gffiﬁd any public newspaper or other periodical publication, it shall
was inserted ho competent for the defendant to plead that such libel was

without

ik raAn . - .
oot inserted in such newspaper or other periodical publication,

gence. and - without actual malice, and without gross negligence, and that

o before the commencement of the action or at the earliest
apology.  opportunity afterwards, he inserted in such newspaper or other
periodical publication a full apology for the said libel, or if the
newspaper or periodical publication in which the said libel
appeared should be ordinarily published at intervals exceeding
' one week, had offered to publish the said apology in any

And may pay o qs . .
money into ' NWSPaper or perk c.hcal publication to be selected by the
amends,  plaintiff in such action; and that any defendant shall, upon
filing such plea, be at liberty to pay into Court a sum of money
by way of amends for the injury sustained by the publication
of such libel, and such payment into Court shall be of the
same effect, and be available to the same extent and in the
same manuer, and be subject to the same rules and regulations
as to payment of costs, and the form of pleading, except so far
ag regards the additional facts hereinbefore required to be
pleaded by such defendant, as if actions for libel had not been
Notwith-  excepted from the personal actions in which it is lawful to pay

in;
%%g%i?% " money into Court under an Act of the Parliament of Upper
W.4,c.3. (Canada, passed in the Session held in the seventh year of the
Reign of His late Majesty, intituled, An Act for the further
amendment of the Law and the better advancement of Justice,

and that to such plea to such action it shall be competent to
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the plaintiff to reply generally, denying the whole of such Replytosuch

plea. ﬁl?fe,’ii" e
IV. And be i, dc., That if any person shall publish or Punishment
threaten to publish any libel upon any other person, or shall money by

directly or indirectly threaten to print or publish, or shall 23‘53??&‘{1‘%,

directly or indirectly propose to abstain f inting or brevent the’
y y propose to abstain from printing or prevent the

publishing, or shall directly or indirectly offer to prevent the S aimd."

printing or publishing, of any matter or thing touching or

concerning any other person, with intent to extort any money

or security for money, or any valuable thing, from such or any

other person, or with intent to induce any person to confer or

procure for any person any appointment or office of profit or

trust, every such offender on being convicted thereof, shall be

liable to be fined any sum not exceeding One Hundred Pounds,

and imprisoned in the Common Gaol for a period not exceed-

ing two years.

V. And be it, &c., That if any person shall maliciouslyﬁgngz&x}mnt

publish any defamatory libel, knowing the same to be false, lishing
. . . libel know-

every such person, being convicted thereof shall be liable to 2 ing itto e

fine of not more than Fifty Pounds, and to be imprisoned in ™

the Common Gaol for a period not exceeding one year.

VI, And be it, dc., That if any person shall maliciously punishment
publish any defamatory libel, every such person, being conviet- f',’fg E,‘,‘;,’lffbli]_
ed thereof, shall be liable to fine and imprisonment, or both, as
the Court may award, so as such fine do not exceed the sum of
Twenty-five Pounds, nor such imprisonment the period of six

calendar months.

VIL. And be it, &c., That on the trial of any indietment oOF Truth being
information for a defamatory libel, the defendant having pleaded g?’;ﬂ;?,i;';ﬁy
such plea as hereinafter mentioned, the truth of the matters 2%,
charged may be inquired into, but shall not amount to ey
defence, unless it was for the public benefit that such matters certain cases.
charged should be published; and that to entitle the defendant
to give evidence of the truth of such matters charged as a
defence to such indictment or information, it shall be necessary
for the defendant, in pleading to the said indictment or inform-

P



210 StaTuTES OF PrACTICAL UTILITY.

ation, to allege the truth of the said matters charged in the
Reply may Inanner now required in pleading a justification to an action for
egeneral.  defamation, and further to allege that it was for the public
As to agerar beu‘eﬁt that the said matters charged.should be published, to
et Ofth%l plea the prosecutor shall be at hbe'rty to reply generally,
husineied denyiny the whole thereof: And that if after such plea the
defendant shall be convicted on such indictment or informa-
tion, it shall be competent to the Court in pronouncing
sentence, to consider whether the guilt of the defendant is
aggravated or mitigated by the said plea, and by the evidence
ibroviso,  given to prove or disprove the same : Provided always, that
the truth of the matters charged in the alleged libel complained
of by such indictment qr information shall in no case be
inquired into without such plea of justification : Provided
also, that in addition to such plea, it shall be competent for the
defendant to plead not guilty, and that no defence shall be
taken away or prejudiced under the plea of not guilty, which
the defendant can now make under such plea to any indictment
or information for a defamatory libel.

. Proviso,

In certain  VIIL. And be it, de., That whenever upon the trial of any

cases defend- - - . . . . .
st may % indictment or information for the publication of a libel, under

provePubli- the plea of not guilty, evidence shall have been given which
mﬂ‘;‘r‘ﬂ;‘ﬂ shall establish a presumptive case of publication against the
de. defendant by the act of any other person by his authority, it
shall be competent to such defendant to prove that such
publication was made without his authority, consent or know-
ledge, and that the said publication did not arise from want of

due care or caution on his part.

Private IX. And be it, &c., That in the case of any indictment or

rosecutor, if . . . Y]
Suconsstl, - information by a private prosecutor for the publication of any

i, defamatory libel, if judgment be given against the defendant,
-ofbefendant. o shall be liable for the costs sustained by the prosecutor by
reason of such indictment or information; and if judgment be
given for the defendant, he shall be entitled to recover from
such prosecutor the costs sustained by the defendant by reason
of such indictment or information, such costs so to be recovered

‘by the prosecutor or defendant respectively, to be taxed by the
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(Clerks of the Courts of Queen’s Bench or Common Pleas in

Toronto, or their respective Deputies in the counties where

such trial shall be had, at the option of the party in whose

favor such costs are to be taxed ; such costs to be recoverable gy

by Writ of Attachment on the order of any Judge of theTecoverable.
Superior Courts of Common Law, or of any Judge of the

County Court in the county in which such indictment or Proseeds

. . oceedin,
information shall have been tried, and all proceedings for the P recovery,
recovery of such costs shall be entitled in the Court of Oyer -
and Terminer for the County in which such trial has been had

and such Writ of Attachment shall be returnable in either of

the Superior Courts of Common Law as in other cases of
Attachment, and on its return, such proceedings shall be had

thereon as may now be had in any case of Attachment for
nor-payment of costs, pursuant to any order or rule of either

of the said Superior Courts.

X. And be dt, dc., That this Act shall be in force in Upper act to apply
(Canada only. to U.C. only.

13 & 14 VICTORIA.—CHAP. 61.

An Act for rendering a Written Memorandum necessary to
the validity of certain Promises and Engagements.
[Passed 24th July, 1850.]

WHEREAS by an Act passed in England in the twenty-first preambte,
year of the reign of King James the First, it was among other

things enacted, that all actions of account and upon the case,

other than such accounts as concern the trade of merchandize 5y St
between merchant and merchant, their factors or servants, all 16 zecited
actions of debt grounded wpon any lending or contract without
specialty, and all actions of debt for arrearages of rent, should

be commenced within six years after the cause of such action

or suit, and not after; And whereas questions have arisen upon

the proof of acknowledgments and promises to.take the cases

in such actions out of the operation of the said Statute: Be 4,

dc., That-in all actions on simple contract or debt of the

nature hereinbefore mentioned, no acknowledgment or promise

by words only shall be deemed sufficient evidence of a new or
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written  continuing contract whereby to take any case out of the
randnm operation of the said Aect, or to deprive any party. of the
roquircd fo_benefit thereof, unless such acknowledgment or promise shall
gutof  be made or contained by or in some writing to be signed by
the party chargeable thereby; and that where there shall be
two or more joint contractors, or executors or administrators of
any contractor, no such joint contractor, executor or adminis-
Oae of Jt;;'g trator, shall lose the benefit of the said Act so as to be
comtractors, chargeable in respect or by reason only of any written
acknowledgment or promise made and signed by any other or
others of them, or by reason of any payment of any principal
Proviso:  Or interest made by any other or others of them; Provided
]';lel:lntiﬂ‘may always, that in actions commenced against two or more such
Bomaor joint contractors, executors or admlmstrators, if it shall appear
ants, l?ﬁi":.‘}; at- the trial or otherwise that the plaintiff, though barred by the
wtoall  gid recited Act or this Act, as to one or more of such joint
contractors, or executors or administrators, sball nevertheless
be entitled to recover against any other or others of the
defendants, by virtue of a new acknowledgment, promise or
payment as aforesaid, judgment may be given and costs allowed
for the plaintiff as to such defendant or defendants against
whom he shall recover, and for the other defendant or defend-
ants against the plaintiff.
nstoron-  II. And be dt, &c., That if upon any plea in abatement in
Beadants any of the said actions for the non-joinder of any. person or
;Z%ﬁlﬁl'{vﬁnca persons, who, it is alleged, ought to be sued jointly, it shall

e ne .aappear at the trial or otherwise, that the action could not, by

this At yeason of the said recited Act or this Act, or of either of them,
be maintained against the other person or persons named in
such plea, or any of them, the finding and judgment on such
A5 tocosts 1o D168 Shall be against the party pleading the same; and if after

new action, . the pleading of such plea, the plaintiff, instead of proceeding

being discon- in the said action, shall abandon or discontinue the same, and

tinued on

suwchples. commence a new action against the defendant or defendants
pleading such plea and the person or persons named therein, as
jointly liable with such defendant or defendants, and it shall
appear upon the trial or pleadings in such new action that such

action could not, by reason of the said recited Act or this Act,
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be maintained against the person or persons named in the said
plea in abatement and joined in the said new action, but
against the original defendant or defendants alone, the plaintiff
shall thereupon be entitled to recover against the original
defendant or defendants, in the said new action, as well the
costs of the original action so abandoned or discontinued on
such plea in abatement, as the costs awarded to such other
defendant or defendants so joined in the said action by reason
of the pleadings of such plea, in addition to the debt or
damages and costs recoverable against the said original defend-
ant’or defendants, and the said other defendant or defendants
so joined in the said new action, and not liable therein, shall
recover his or their costs against the plaintiff.

II1. And be it, d&c., That no indorsement or memorandum Indorsement

of any payment written or made after the time appointed for the poven,

this Act to take effect, upon any promissory note, bill of 33:;‘)&3:”?&%
exchange, or other writing, by or on behalf of the party £0 Statete,
whom such payment shall be made, shall be deemed sufficient

proof of such payment, so as to take the case out of the

" operation of the said Statute.
IV. And le it, &c., That thesaid recited Act and this Act, statute to

shall be deemed and taken to apply to the case of any debt on 2331,’,}“
simple contract, or of the nature hereinbefore mentioned,
alleged by way of set-off on the part of any defendant, either

by plea, notice or otherwise.

V. And be dt, dc., That no action shall be maintained y ¢, ratis.

3 cation of
whereby to charge any person upon any promise made after full 7.0

age to pay any debt contracted during infancy, or upon any '_f'cf‘xﬂ;‘;‘e‘_"i“g
ratification after full age, of any promise or simple contract
made during infancy, unless such promise or ratification shall
be made by some writing signed by the party to be charged
therewith,

V1. And be it, dic., Thatno action shall be brought whereby 4storepre-

sentation
to charge any person upon or by reason of any representation ,eg,,,dmgm
e character
or assurance made or glven concerning or relating to the c,edc,;, &e. of
. a third
character, conduct, credit, ability, trade or dealings of any other party.
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person, to the intent or purpose that such other person may
obtain money, goods or credit thereupon, unless such represen-
tation or assurance be made in writing signed by the party to
be charged therewith.

siatatoof  VIL. And be ¢, dc., That the seventeenth section of an
%’g‘é}}g fo Act pz.tssed in England in the twe'xztyf~ninth year of the Reign
oostobe 0f King Charles the Second, intituled, An Act for the
delivered 8t yyrevention of Frauds and Perjuries, shall extend to all
time, &.  gontracts for the sale of goods of the value of Ten Pounds
currency, and upwards, notwithstanding the goods may be
intended to be delivered at some future time, or may not at the
time of such contract be actually made, procured or provided,
or fit or ready for delivery, or some act may be requisite for the
making or completing thereof, or rendering the same fit for

delivery.

VIIL. And be it, &c., That this Act shall extend to Upper
Extent of

Act. Canada alone, and shall take effect and commence on the First
Commence-

ment. day of January, one thousand eight hundred and fifty-two.

13 & 14 VICTORIA—CHAP 62.

An Act to alter and amend the Act requiring Mortgages of
Personal Property in Upper Canada to be filed.
[Passed 24th July, 1850.]
Preamble, WHEREAS the Law now in force in Upper Canada requiring
Mortgages of Personal Property to be filed requires amendment,
S0 as to require that every sale of goods and chattels which
shall not be accompanied by an immediate delivery and be
followed by an actual and continued change of possession of
the things sold, shall be in writing ; and so as to require that
a copy thereof be filed in the same manner as a mortgage or
conveyance by the said Act is required to be filed ; and so as
to require an affidavit that the mortgages and conveyances
mentioned in the said Act, and the bills of sale in writing
mentioned in this Act, are bona jfide and just and not for the
purpose of protecting such goods and chattels in the possession
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of the mortgagee, or bargainee against the creditors of the
mortgagor or bargainor : Be i, dc., That the first Section of sect. 1, of 12
the Act passed in the twelfth year of Her Majesty’s Reign, amended.
intituled, An Act reguiring Mortgages of Personal Property

in Upper Canada to be filed, be and the same is hereby
amended by adding to the end thereof, as follows: “ And that The amena.
every sale of goods and chattels which shall not be accompanied fjmotsods
by an immediate delivery and followed by an actual and con- 2% immed®

tinued change of possession of the goods and chattels sold, aeiern.
shall be in writing, and such writing shall be a conveyance
under the provisions of the said Act; and that the mortgages

and conveyances mentioned in the said Act and the writing or
conveyance mentioned in this Act, shall be accompanied with

an affidavit of the mortgagee or bargainee of such goods, sworn Afidavit
before a Commissioner of the Queen’s Bench or Common Pleas, required.
to the effect,—in the case of a mortgage, that the mortgagor
therein named is justly and truly indebted to the mortgagee in

the sum mentioned in the said mortgage, that it was executed

in good faith and for the express purpose of securing the pay-

ment of the money so jusily due, and not for the purpose of
protecting the goods and chattels mentioned therein against the
creditors of the mortgagor,—and in case of an absolute sale,

that the sale is bona fide and for good consideration (setting it
forth) and not for the purpose of holding or enabling the
bargainee to hold the goods meuntioned therein agaicst the
creditors of the bargainor; otherwise such mortgage or sale

shall be absolutely void as against the creditors of the mortgagor,

and as against subsequent purchasers and mortgagees in good
faith.”

13 & 14 VICTORIA.—CHAP. 75.

A:L Act for the Protection of Mill-owners in Upper Canada.
[Passed 24th July, 1850.]

WHEREAS it often happens that persons purchase Crown Lands

and Clergy Reserves in Upper Canada from the Crown, which, Preom

at the time of the purchase, and of the issuing of the patent

therefor, were in the whole or in part overflowed by the waters

ble.
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of some mill stream, in consequence of the erection and
continuation of Mill Dams thereon: And whereas it often

happens that such persons, at the time they purchase such

Lands, are well aware of their being so overflowed, and have

in consequence thereof ohtained a reduction or allowance in

the price paid for the same, but, nevertheless, obtain Patents

" for the whole of such Lots, and afterwards bring actions against

Grantee of LD€ Proprietors or occupiers of the Mills for the use of which
Crowu ot gych Dams have been erected : For remedy thereof, Be ¢, d¢ ,

to recover

damages for That when in any action hereafter to be brought against the
injury . . . .

eaused to _ proprietor or oceupier of any Mill, for the overflowing of, or
lands by dam

erected be-  injury to any Land, caused by the erection or continuation of

fore patent RO

issued in ~ any Dam for the purposes of such Mill, it shall appear that

certain cases. . . s .
such overflowing or other injury was caused by the erection or
continuation of a Dam which was built before the purchase by,
and grant thereof to the Grantee of the Crown of such Land,
and that such purchaser obtained a reduction in the price of
such Land, or was otherwise indemnified in consequence of its
being so overflowed or otherwise injured, then, the Jury on the
trial of anysuch cause may take such facts into their consider-
ation, and if they think it just and equitable, may, in conse-
quence thereof, find a verdict for the Defendant in any suit so
to be brought.

Defondant II. And be it, &c., That in any such action, it shall and

cnaan’ .

may plead may be lawful for the Defendant to plead the general issue, and

tho general . . . B

issu, &e. under such plea, on entering a note of this Act in the margin
thereof, to avail himself of this Aect and of the matters of

defence herein given.

Extentof  LLL. And be dt, de., That this Act shall extend to Upper
Act. Canada only.
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14 & 15 VICTORIA.—CIAP. 14

An Act to provide jfor the payment of Petit Jurors in Upper

Canada.

[Passed 2nd August, 1851.]

XIV. And to prevent unnecessary delay and expense, Be Court may
it, de., That every Court or Judge sitting for the trial of 3 be enter.”
causes by Jury, may, in the discretion of such Court or Judge, %c:;{(';;;)rnor
peremptorily order the records to be entered, and the business *“™*®
of the Court to be procceded with, on the first day of the (feelf»cl, "
sitting of the Court; any usage to the contrary notwith- = 12,
standing.

14 & 15 VICTORIA.—CIIAP. 64,

An Act to amend and extend the Law relating to the remedy

by Replevin in Upper Canada. .

[Passed 80th August, 1851.]

WHEREAS it is expedient to amend and extend the remedy by Preamble.
Replevin in Upper Canada: Be it, dc., That whenever any Action of
goods, chattels, deeds, bonds, debentures, promissory notes, lli\:,i)::eg:t;?n
bills of exchange, books of account, papers, writings, valuable aettons ot
securities or other personal property or effects have been, Ol’:x;;;szrnow
shall be wrongfully distrained, or otherwise wrongfully taken, fie.
or have been or shall be wrongfully detained, the owner, or
person, or corporation, who by law can now maintain an action
of trespass or trover for personal property, shall have and may
bring an action of Replevin for the recovery of such goods,
chattels, or other persomal property aforesaid, and for the
recovery of the damages sustained by reason of such unlawful
caption and detention, or of such unlawful detention, in like
manner as actions are now by law brought and maintained by
any person complaining of an unlawful distress; and the Writ ., 0\
of Replevin to be issued in any such case or action hereafter toin 2 certain
be brought, shall be framed, according to the circumstances of
each case, and tested in the name of the senior Judge of the
Court out of which the same shall issue, and on the day of
the month and year in which it shall issue, and be returnable
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on the eighth day after the service of a copy thereof on the
defendant, or if he cannot be found, by leaving such copy at
his usual and last place of abode, with his wife, or some other
grown person being a member of his household, or of the
house wherein he resided as aforesaid, and may be in the
following form :

County ) Victoria, by the Grace of God, of the

Lo | United Kingdom of Great Britain
United Counties of ¢, q Ireland, Queen, Defender of the

(as the casemay be.) ’ Faith.

To the Sheriff of (here insert name of County or United
Counties)—Greeting :

We command you that, without delay, you cause to be
replevied to (A. B.) his goods, chattels and personal property
following, that is to say: (here set out the description of
property as in the affidavit filed,) which the said (A. B.)
alleges to be of the value of , and which (C. D.) hath
taken and unjustly detains, (or unjustly detains, as the case
may be,) as it is said, in order that the said (A. B.) may have
his just remedy in that behalf: And that you summon the
said (C. D.) to appear before us in our Court of Queen’s
Bench, (or Court of Common Pleas.) at Toronto, (or our
County Court,) at in and for the County, (or United
Counties, as the case may be,) within eight days after service
of a copy of this Writ upon the said (C. D.) to answer to the
said (A. B.) in a Plea of taking and unjustly detaining (or
unjustly detaining, as the case may be,) his goods, chattels and
personal property aforesaid. And what you shall do in the
premises, make appear to us in our said Court on the day and
at the place aforesaid ; And have there and then this Writ.

Witness——of our said Court, at——this——day of—-
A.D. 18—,
(Signature of Clerk.)

This Writ is to continue in force for three months from the

 teste thereof, and no longer.
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Provided always, That the Sheriff shall not serve a copy of proyiso.
the said Writ of Replevin on the defendant, until he shall
have replevied the property therein mentioned, or until he
shall have replevied some part thereof, and cannot replevy the
residue, by reason of the s2me having been eloigned out of his
bailiwick, by the defendant, or by reason of the same not being
in the possession of the defendant, or of any person for him.

II. And be it, d&c., That before any Writ of Replevin shall Afidarit to
issue for the recovery of any such goods, chattels, or otherggfqtt:e&e
personal property, the person claiming the same, his servant or i lssues
agent, shall make an affidavit that such person claiming as
aforesaid, is the owner of the property claimed, which shall be
described in such affidavit, or that he is lawfully entitled to the
possession thereof, and shall state the value thereof to the best
of the deponent’s belief, which affidavit shall and may be sworn
before a Judge of one of the Superior Courts of Record in
Upper Canada, the Judge of the County Court, or a Commis-
sioner for taking affidavits in Her Majesty’s Court of Queen’s
Bench or Common Pleas in Upper Canada, or a Commissioner
duly appointed under the Act passed in the twelfth year of
Her Majesty’s Reign, intituled, An Act to authorize the Judges
of the Superior Courts of Record in Upper Canada to
appoint Commissioners for taking affidavits in Lower Canada,
and shall be entitled in the Court in which such action of
Replevin may be brought, and filed therein, to be kept among
the papers in the cause.

IIT. And be 4, dc., That when the party or parties, perngen
defendant in any such suit of Replevin, shall have been duly ﬂfg‘_ag}fg{m
served with a copy of the Writ of Replevin issued in any such py e
suit, and if he, she or they do not enter their appearance in mc‘e}g_, and
such suit, at the return of such Writ of Replevin, the plaintiff
or plaintiffs in such action may, after filing such Writ, with an
affidavit of the service thereof having been made on the
defendant in manner before mentioned and directed, enter 2
. common appearance for such defendant, and proceed thereon

as if such defendant had appeared. -
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Condition IV. And be it, &c., That the condition 6f the Bond to be

and s taken by the Sheriff executing any such Writ of Replevin,

foke o and preseribed by the Act of the late Province of Upper
Sheril.  (lanada, passed in the fourth year of the Reign of His late
Majesty King William the Fourth, chapter seven, intituled,
An Act to facilitate the remedy by Revlevin, may be altered
in the wording thereof so as to correspond with the Writ in
any such action to be brought; and the said Bond shall be
taken for treble the amount of the value of the property to be
replevied as sworn to in the affidavit filed by or on behalf of
the claimant or plaintiff, and stated in such Writ of Replevin.

Whero the V- And be i, &c., That whenever an action of Replevin

o, Shall be brought for the recovery of goods, chattels or other
personal property aforesaid, distrained for any cause, it shall be
laid and brought in the County or United Counties in which
the distress was made, and not elsewhere, and in other cases,
the action shall or may be laid and brought in any County or
United Counties.

What the VI. And be it, &c.; That the Sheriff shall return the Writ

Sherif shall at or before the return day thereof, and shall annex thereto,

etan. gnd transmit therewith, the names of the persons who were
gsureties in the Bond taken by him from the plaintiff, with their
places of residence and additions, together with the date of
such Bond, and the name or names of the witnesses thereto,
and shall state in his return the number, quantity and quality
of the articles or property replevied thereunder, and if the
Sheriff shall have replevied only a portion of the propertyand
effects in said Writ mentioned and set forth, and cannot
replevy the residue by reason of the same having been eloigned
out of his bailiwick by the Defendant, or by reason of the
same not being in the possession of the Defendant, or of any
other person for him, that then he shall state in his said return
the articles of property which he cannot replevy, and the
reason therefor.

astoplead-  VIL And be it, dre., That the Plaintiff and Defendant to
Ings, L any such action or suit shall declare, avow, reply, rejoin and
»
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otherwise plead to issue, and have and take all subsequent g, ¢ 1. p.
proceedings to trial and judgment within the same time as is -85
in other personal actions, and in case of default or neglect so 290)

to do, shall be liable to the like judgment of discontinuance,

non pPros., or non-suit, as in other personal actions.

VIII. And be it, dc., That where the original taking of the Dectaration
goods, chattels, or other personal property, is not complainedg it
of, bus the action is founded on a wrongful detention thereof, ** **
the declaration shall conform to the Writ, and may be the
same as in an action of detinue, and where the action is founded
upon a wrongful taking and detention of the property afore-
said, it shall not be necessary for the Plaintiff to state in his
declaration a place certain within the city, town, township or
village as that where the property was taken; provided always,
that if the Defendant, in any such action last aforesaid, ;i i
justifies or avows the right to take or distrain any such goods, the defend-
chattels, or other property aforesaid, in or upon any place orand justifies.
premises, in respect of which the same would be liable to for-
feiture, distress for rent, damage, feasant, custom, rate or duty,

"by reason of any law, usage or custom now existing and in
force, such Defendant shall state in such plea of jnstification
or avowry a place certain within the city, town, township or
village within the county, as that where such property was so
distrained or taken.

IX. And be it, dc., That the Defendant shall be entitled t0 1y ot 1ioa
the same pleas in abatement or bar as heretofore, and may plead spdmatters

: y i the defend-
as many matters in defence as he shall think necessary, and the defex

which would by law constitute a legal defence, if such action have.
were an action of trespass, when the taking be complained of,

or were an action of detinue when the detention only be com-
plained of.

X. And be it, dc., That the property to be replevied, or any sperig may

: H in cerfain
part thereof, be secured or concealed in any dwelling house O gyces break

. . n an,
other building or enclosure of the Defendant, or of any other bouse, Se. in

person holding the same for him, and if the Sheriff shall have Jit b,

publicly demanded from the owner and occupant of the premises e
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deliverance thereof, and if the same be not delivered to him
within twenty-four hours after such demand made, he may or
shall, if necessary, break open such house, building or enclo-
sure for the purpose of replevying such property or any part
thereof, and shall make replevin according to the Writ afore-
said, and that if the property to be replevied or any part
thereof be concealed either about the person or the premises of
the Defendant or any other person holding the same for him,
and if the Sheriff shall have demanded from the Defendant, or
such other person aforesaid, deliverance thereof, he shall and
may, if necessary, search and examine the person and premises
of the Defendant, or of such other person aforesaid, for the
purpose of replevying such property or any part thereof, and
shall make replevin according to the Writ aforesaid.

14 & 15 VICTORIA.—CHAP. 118.

An Act to authorize and require the several Deputy Clerks of
' the Crown to perform the duties of Clerks of Assize in
their respective Counties in Upper Canada, except as therein

mentioned.

[Passed 80th August, 1851.]
Be it, dc., That from and after the passing of this Act, the
Fromihe Deputy Clerks of the Crown in the several Counties or Unions
passing of .of Counties in Upper Canada, shall ex-officio be and act as

this Act, the

]C’fer‘l‘m of the Clerks of Assize and Marshals at the Courts of Assize and

o n o, Nisi Prius, Oyer and Terminer and Geeneral Gaol Delivery, to
in . C““da be holden in their respective Counties or Unions of Counties, .
o :&Bsize: and shall have all the powers and perform all the functions
incident to the same, as such Clerks of Assize and Marshals,
and it shall be the duty of the said Deputy Clerks of the
Crown, respectively, immediately after each sitting of such
e o, Courts to forward to the Clerk of the Crown and Pleas at To-
fhem in oo TONtO, every Recognizance, Indictment, Paper or Proceeding
and towhom in any criminal matter in their custody as such Officers respec-
tively, and to the Clerk of the Judges’ Chambers at Toronto,
every Record, Exhibit and Proceeding which shall be required

by either party or his or her Attorney or Agent, for the pur-

Preamble,
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pose of moving for new trial or otherwise, upon receiving

notice to that effect, together with the usual and proper Re-

turns as such Clerks of Assize and Marshals, by post; and it gencoer o
shall be the duty of such Clerk of the Judges’ Chambers to J2dee

chambers to
deliver to the Clerk of the particular Court in which the cause feirer
is pending, every Record or other Paper in his custody, when j&h‘;':lgeg;‘“

required, for the purpose of motions for new trials or other- whom.

wise : Provided always, that the notice to be given, shall in all Prowsloce:g

cases be served on the Deputy Clerk of the Crown, in time for be given.
the Record or Proceeding required to be sent, to reach Toronto

by regular course of mail, on or before the last day for mr. ing
against the verdiet or non suit.

IL. And be it, dc., That the said Deputy Clerks of the When and

Deput
Crown shall, after the time for the moving of new trials has cfev:ks?&{

deliver

expired, deliver to the Attorney of the party entitled to the record or

oo A . hibit
Postea, any Record in their custody upon getting a receipt for f sty

the same, but that they shall not deliver to any party any * P4e>
Exhibit filed without a Judge’s order to that effect.

III. And be it, dc., That the sum of Five Shillings shall ree to Depu-
be hereafter paid to the said Deputy Clerks of the Crown, as fhs Growa.

the fee upon each Record entered, which sum, and no more,
shall be paid, whether the cause be tried or not, and that the

said fees shall be by them accounted for, paid over and applied St for tho

under the provisions of the Act passed in the ninth year of ™% de
Her Majesty’s Reign, and intituled, An Act to provide for the gy , 5,
accommodation of the Courts of Superior Jurisdiction in

Upper Canada, as part of the fund thereby created : Provided Proyiso: =8

to allowance

always, that the said Deputy Clerks shall respectively be & sidDy.
allowed to retain out of such fee a sum equal to One Pound attendsnce.
for each day’s attendance as such Clerks of Assize.

IV. And be it, dc., That after verdict or non-suit, the Attorney

Attorney of the party entltled to the Postea in the cause shall g‘,’:;;’;’e“t’he

prepare the same.
S madeny
V. And be it, dc., That no charge whatever shall be made o said 7
9 T-
by the said Clerks of Assize or Marshals upon any criminal trial fain oases.
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or procecding in any Court, at which they may act as such
Clerks of Assize and Marshals respectively.

Postagotore V1 And be it, &c., That the party requiring any Record,

S::gy?y Exhibit or other Paper to be sent to the Clerk of the Judges’
Chamber shall, with the notice, pay the postages incident to
the transmission of the Record, Exhibit or Paper required
by him,

Clerks to VIL And beit, d&c., That the Deputy Clerks of the Crown
poy postage chall pay the postage on the transmission of Indictments and

gose, and  other Proceedings in criminal cases, and take credit for such
for the same. 1y ostages in accounting for the fees received under this Act, or
fees in any other manner received by them, in case the fees

under this Act shall not be sufiicient for that purpose.

‘caseof the  VIIT, And whereas William Alexander Campbell has, for

Marshal and

Glerk o twenty-six years now last past, held the office of Marshal and
ssiza for

;?ey‘gg‘;’}fr&; Clerk of Assize for the County of York: Be dt, &c., That

videdfor.  from and after the passing of this Act the said Wilijam
Alexander Campbell shall continue to be the Marshal and
Clerk of Assize for the County of York, and shall hold office
during good behaviour, and be removeable by the Judges of
the Superior Courts of Common Law, or a majority of them,
and shall act as Marshal-and Clerk of Assize at the Cowrts of
Assize and Nisi Prius, and Oyer and Terminer and General
Gaol Delivery for the said County of York, and shall receive as
such Marshal and Clerk of Assize, the salary of Three Hundred
Pounds per annum, which shall be charged upon the fund in
this Act mentioned, and as Marshal and Clerk of Assize for
the said County of York, shall be subject to all the provisions
relating to Records, Exhibits and other Documents in this Act
mentioned, and in the event of the death or removal from his
said office of the said William Alexander Campbell, the Clerk
of the Crown and Pleas for the time being, or his Deputy, in
the said County of York, shall act as such Marshal and Clerk
of Assize for the said County of York, and have all the powers
and exercise all the functions that are had and exercised by
the Clerks of Assize by law and under this Act.
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IX. And be it, &e., That the Marshal and Clerk of Assize As tohis
of the County of York shall take and receive the same fees foes
only as are taken by the other Marshals and Clerks of Assize
under this Act, and such fees shall be accounted for, paid over
and applied in the same manner as the other fees taken under
the authority of this Act.

X. And be i, &c., That the several Clerks of Assize As toPre-
appointed under this Act shall issue the Precepts to the several fsﬂ:dt%;m
Sheriffs of Counties in the same manner and with the sameap;mteq
effect as such Precepts are now issued by law, by any Marshal Aot

or Clerk of Assize.

XI. And be it, &ec., That this Act shall not come into force When this
CU 8|

until the first day of January next. come into
orce.

16 VICTORIA.—CHAP. 19.

An Act to repeal the Acts therein mentioned, and to improve
the Law of Evidence in Upper Canada.

[Passed 10th November, 1852.]

WHEREAS the inquiry after truth in Courts of Justice is preambre.
often obstructed by incapacities created by Laws, and it is de-

sirable that full information as to the facts in issue, both in
Criminal and in Civil cases, should be laid before the persons

who are appointed to decide upon them, and that such persons

should exercise their judgment on the credit of the witnesses
adduced and on the truth of their testimony: Be ¢, dc.,

That no person offered as a witness shall hereafter be excluded il
by reason of incapacity from Crime or interest, from giving e oxcndod”
evidence, either in person or by deposition, according to the r certain
practice of the Court, on the trial of any Issue joined, or of

any Matter or Question, or on any Inquiry arising in any Suit,

Action or Proceeding, Civil or Criminal, in any Court, or

before any Judge, Jury, Sheriff, Coroner, Magistrate, Officer

or Person having by Law or by consent of parties authority to

hear, receive and examine evidence, but that every person so

offered, may and shall be admitted and compellable to give
Q
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Evidence on Oath, or solemn affirmation in those cases wherein
affirmation is by Law receivable, notwithstanding that such
person may or shall have an interest in the matter in question
or in the event of the trigl of any Issue, Matter, Question or
Inquiry, or of the Suit, Action or Proceeding in which he is
offered as a witness, and notwithstanding that such person
offered as a witness may have been previously convicted of any
Proviso  par _crime or offence : Provided that this Act shall not render com-
ties fo sulte petent or authorize or permit any party to any swit or proceed-

not to be wi

messo: un- ing, individually named in the Record, or any Plaintiff, Lessor
less called as

such by the of the Plaintiff or Tenant of premises sought to be recovered

3?1?85‘ in Ejectment, or the Landlord or other person in whose right
any defendant in replevin may make cognizance, or any person
in whose immediate or individual behalf any Action may be
brought or defended either wholly or in part, or the husband
or wife of such persons respectively, to be called as a witness
on behalf of such party, but such party may in any Civil pro-
ceeding be called and examined as a witness in any suit or
action at the instance of the opposite party: Provided always,
that the wife of the party to any suit or procceding named in
the Record, shall not be liable to be examined as a witness by
or at the instance of the opposite party.

Apatyto 1L And be it, &c., That whenever any party in such pro-
Ay e eun ceeding shall desire to call the opposite party as a witness, he

oy shall either subpcena such party or give to him or his Attorney

;‘;ﬁt‘;"l’:;’“ at least elght days’ notice of the intention to examine him asa
i : Pen witness in the cause, and if such party shall not attend on such
party : 1;;“ at-notice or Subpeena, such non-attendance shall be taken as an
admission pro confesso against him in any such Suit or Action,
As It’s’i’e‘; unless otherwise ordered by the Court or Judge, in which or
lovie s m 1 before whom such examination is pending, and a general find-
ing or Judgment may be had against such party thereon, or
the Plaintiff may be non-suit or the proceedings in such Action
or such Suit, may be postponed by such Court or Judge, on
such terms as such Court or Judge shall see fit to impose.

Commission  TTI. And be t, djc., That whenever a party to any such
varty tobe  suit or action is resudent out of Upper Canada, it shall be law-
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ful for the Court in which such suit or action is brought, or examined rc-
. . .2 sides out of
any Judge in Chambers, at the instance of the opposite party, Upper Caue
. . e . . } . 22 pen:
to issue a Commission for the examination of such party in the if surh party.

same manner as a Commission may be issued from any of the i
Superior Courts for the Examination of Witnesses ; and if

such party shall refuse to attend before such Commissioners,

such refusal, proved by affidavit or otherwise, to the satisfaction

of a Judge of the Court in which the suit is had, shall autho-

rize a verdict or judgment to pass against such party, or he

shall become non-suit : Provided that no such Commission shall Proviso.
be issued unless the party requiring such Commission shall

state under oath, by affidavit, the facts intended to be proved
before such Commission, and then the said Judge after being
satisfied that such Commission is applied for in good faith, and

not for purposes of delay, may issue such Commission.

IV. Andbe i, &c., That nothing herein contained shall render Party charg--

. . . . ed with a
any person, who, in any proceeding, is charged with the Com- criminal o
. s qe . fence not to
mission of any indictable offence, or any offence punishable on giveevidence

summary conviction, competent or compellable to give evidence fﬁﬂ;{‘é’i‘ft
for or against himself or herself, or shall, in any such proceed-
ing, render any husband competent or compellable to give
evidence for or against his wife, or any wife competent or com-
pellable to give evidence for or against her husband, or shall,
in any civil proceeding, render any person compellable to
answer any question tending to eriminate himself or herself, or

to subject him or her to any prosecution for any penalty.

V. And be it, &c., That whenever any person has died or prgpate o

shall hereafter die in any of Her Majesty’s possessions out of o gof 2P

Upper Canada, having made a will sufficient to pass real estate 9t 9 0. C.
in Upper Canada, and whereby any such estate shall be de-¥aiestys
vised, charged or affected, and such Will shall have been duly may bere-
proved in any Court having the proof and issuing probate of evidence.
wills in any of such possessions, and shall remained filed in

such Court, the production of the Probate of such Will or a
certificate of the Judge, Registrar or Clerk of such Court, that

the original is filed and remains in such Court, and purports to

have been executed before two witnesses, shall be sufficient
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prima facie evidence in any Court of Law or Equity in Upper
Canada, in any proceeding concerning such Real Estate, of
such Will and the contents thereof, and of the same having
been executed so as to pass Real Estate, without the production
Proviso: no- Of the original Will : Provided always, that notice of the in-
fiveto®  tention to use such Probate or Certificate in the place of the
original Will, shall be given to the opposite party in any such
Rroviso: I proceeding one month before the same shall be so used: And
Soecauseto provided also, that such Probate or Certificate shall not be used
ciency of ex- if. ypon cause shewn before any such Court of Law or Equity,
or any Judge thereof, such Court or Judge shall find any rea-
son to doubt the sufficiency of the execution of such Will to
pass such Real Estate as aforesaid, and shall make a rule or

order disallowing the production of such Probate.

Certifiate to VI, And be it, &c., That the production of the certificate in

‘be prima

sacieevi the next preceding sectlon mentioned, shall be sufficient prima

;?:‘ gzg ** facie evidence of the facts therein stated, and of the authority
of the Judge, Registrar or Clerk, thhout any proof of his ap-

pointment, autherity or signature.

Brobate of VII. 4nd be it, d&c., That when?ver. in any suit or action

ablofn evi- pending or hereafter to be brought, in cither of Her Majesty’s
Superior Courts of Law or Equity in Upper Canada, any party
is desirous of proving the Execution of the Will of any person,
who at the time it shall be necessary to give such proof, may
be dead, the production of the Probate of such Will or of
Letters of Administration with the Will annesed, shall be re-
ceived and taken as prima facie evidence of the due execution
of such will and of the contents thereof, in the same manner
as if the original Will had been produced, and the execution
thereof proven by the subscribing witnesses thereto; subject,
nevertheless, to the provisoes hereinbefore in the fifth secticn
of this Act contained, as to notice to the opposite party of the
intention to use such Probate or Letters in place of the origi-
pal Will, and to any order that may be made by the Judge or
Court disallowing the production of the same as therein men-
tioned.
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VIIL. And be it, cc., That whenever any action or other Judgo may

legal proceeding shall henceforth be pendmn in any of the;u?ty ol

Superlor Courts, or in any County Court in Upper Canada, AR
such Court and each of the Judges thereof, in vacation, may onti Ko,
respectively, on application made for such purpose by either of

the litigants, compel the opposite party to allow the party $55- ™
making the application, to inspect all documents in the custody 17

or under the control of such opposite party relating to such

action or other legal proceeding, and if necessary, to take
examined copies of the same, in all cases in which previous to

the passing of this Act, a discovery might have been obtained

by filing a Bill, or by any other proceeding in a Court of
Equity, at the instance of the party so making application as
aforesaid to the said Court or Judge: Provided also that such proviso.
application may be made to and granted by a Judge of a

County Court in suits depending in the said Superior Courts,

in the same manuer and under such circumstances as is pro-

vided for similar applications in the said Courts, by the thirty-

fifth section of the Act 12 Vic. ¢. 63.

IX. And be it, &c., That whenever any book or other docu- cqpies of
ment is of so public a nature as to be admissible in evidence Poks.or 4o
on its mere production from the proper custody, and no Statute [° &idence
exists which renders its contents provable by means of a copy, “***
any copy thereof or extract therefrom shall be admissible in
evidence in any Court of Justice, or before any person now or
hereafter having by law or by consent of parties, authority to
hear, receive and examine cvidence, provided it be proven to
be an examined copy or extract, or provided it purport to be
signed and certified as a true copy or extract by the Officer t0 omcer pas-
whose custody the original is entrusted, and which Officer is}pf che'se
hereby required to furnish such certified copy or extract to any g;;"c‘;‘"t’““
person applying at a reasonable time for the same, upon pay-
ment of a reasonable sum for the same, not exceeding six

pence for every folio of one hundred words.

X. And be it, &c., That if any Officer authorised or required Punishment

of
by this Act, or by any law or usage now in force in Lpperg.gf‘;gﬁ::se
Canada, to furnish any certified copies or extracts, shall wil-®"%"
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fully certify any document as being a true copy or extract,
knowing that the same is not a true copy or extract, as the
case may be, he shall be guilty of a misdemeanor, and be liable
upon conviction to imprisonment for any term not exceeding
Eighteen months.

Punishment XI. And be it, dc., That if any person shall forge any seal,
0] TrSONS . . . .
forging docu- Stamp or signature of any document in this Act mentioned or

ments, &e. . . .
orusing ~ referred to, or shall tender in evidence any such document with

fbéfhﬁox a false or counterfeit seal, stamp or signature thereto, knowing
befrged- the same to be false or counterfeit, he shall be guilty of felony,
and shall upon conviction be liable to imprisonment in the
Provincial Penitentiary for any term not exceeding ten years,
or to imprisonment in any Goal or House of Correction with
hard labour, for any term not exceeding one year or less than
two months. And whenever any such document shall have
been admitted in evidence by virtue of this Act, the Court or
the person who shall have admitted the same, may, at the re-
poument, 10t Of any party against whom the same is admitted in
may be im-  evidence, direct that the same shall be impounded and be kept
pounded on
rquestof in the custody of some Officer of the Court or other proper
party agains
;v:xv:m  itmay person, for such period and subject to such conditions as to the
sued. said Court or person shall 