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ADVERTISEMENTS.

THE UPPER CANADA LAW JOURNAL,
MUNICIPAL AND LOCAL COURTS' GAZETTE.

CONDUCTED BY

W. D. ARDAGH, Barrister-at-Law, and
ROBT. A. HARRISON, B.C.L., Barrister-at-Law.

IS published monthly in the City of Toronto, at §4 per
annum if paid before 1st March in each year: $5 if paid
after that period; or five copies to one address for $16 per
annum, in advance.
It claims the support of Judges, Lawyers, Officers of Courts,
Municipal Officers, Coroners, l\fagistmtes. and all concerned in
the adminstration of the Law, on the following grounds :—

1st. It is the only Legal Periodical published in U. Canada.

2nd. Each namber contains Reports of cases—many of
which are not to be found in any other publication.

3rd. Chamber Decisions are reported expressly for the
Journal.

4th. Each number contains original articles on subjects of
professional interest.

Sth. Each number contains articles in (‘yla.in language for
the guidance and information of Division Courts, Clerks, Bai-
liffs and Suitors, and Reports of cases of interest to all whose
support is claimed.

6th. Each number contains a Repertory of English decided
cases on Points of Practice.

7th. It is the only recognized organ of intercommanication
between Lawyers, Officers of Courts, and others concerned in
the administration of law.

8th. It is the only recognized medium of advertising on
subjects of legal interest.

9th. It circulstes largely in every City, Town, Village and
Township in Upper Canada.

10th, It exchanges with more than fifty cotemporary pe-
riodicals published in England, the United States, g?pper and
Lowor Canada.
11th. It has now reached the sexenth year of its existenoce,
and is steadily increasing the sphere of its usefulness.
12th. It has advocated, and will continue to advocate sound
and practical improvements in the law and its administration.

Vols. I, I, IL,, IV., V. and VL on hand, $24 tke six, or
$5 for either separately.

The Advertising Charges are:—

Card for one year, not exceeding four lines...... ... ..ccc.......
One Column (80 Xipes) per isxve.........-....
Half a Column (40 lines) issue...
Quarter Columa (90 liwes) per fesue .....
Eighth of a Colama (10 ) par lesue..... ......

Lusivess Card not excseding dur lines—and subscription for cue year, if pald
In advance, only §0.

MACLEAR & CO., Pulliskers, Toronto.
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QUEBEC AGENCY FOR THE TBANSACTION OF BUSINESS
WITH THE GOVERNMENT DEPARTMENTS.

H. J. GIBBS

HAS OPENED AN OFFICE IN QUEBEC FOR THE TRANS-
ACTION of the Business of Parties, residing in Upper Cansda
or elsewhere, with any of the Government ents.

Persons desirous of securing Patants for Lands, or baving Glsims
of any kind against the Government, or requiring any information
obtainable at the Crown Lands’ or other Public Offices, may have
their business diligently attended to by a Resident Ageunt, without
the expense and inconvenience of a journey to Quebec. Patents
of invention taken out.

All prepaid communications, addressed Box 336, Post Office,
Quebec, will receive immediste atteation.

October, 1859, H.J GIBBS.
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ADVERTISEMENTS.

THE CONSOLIDATED STATUTES.
TIIE Subscribers have great pleasure in stating that they
have been appointed Upper Canada Agents for the sale
of the Consolidntety Statutes, which have now, by proclamation,

Lecome law. They have them complote, or in Codes, as de-
tailed beneath, and will be happy to receive orders.

The Consolidated Statutes of Canada.
“ “ Upper Canada.
The Acts relating to the Administration of Justice, U. C.
The Municipal Acts, Upper Canada.
The Acts relating to Real Estate.
The Acts relating to the Profassion of the Law.

The Acts relating to the Registration and Navigation of

Vessels.
The Acts relating to Bills of Exchange.
The Acts relating to the Criminal Law of Upper Canada.
The Militia Acts of Upper Canada.
MACLEAR & CO.,

17 & 19 King Strerr Easr.
Toronto, Feb. 28, 1861.

A SKETCH OF THE OFFICE OF CONSTABLE.
BY ADAM WILSON ESQUIRE, Q. C.,

MAYOR OF THE CITT OF TORONTO.

* The Constable hath as good m(horltg 1n his place, as tho Chief Justice
bath in his.”

PRICE ONE DOLLAR.

TIIIS SKETCH, wbich has been prepared more particu-

larly for the use of the Police Force of Toronto, is, never-
theless, well adapted for the use of all Constables, Sheriffs,
Bailiffs, and other Peace Officers thronghout the Provinee ; snd
it will be found to be very usefnlto the Magistrate, and even

to the Lawyer.
MACLEAR & CO,,
Publishers, Toronto.

Toronto, 1861.
LEGAL AND OTHER BLANKS.
MACLEAR & CO. have constantly in Stock nearly two
bundred different Law Blanks, for the use of Lawyers,
Conveyancers, Notaries, Division Court Clerks, Coroners, Bai-
1if"s, &c. &c., at the very cheapest rates ; and are prepared to
supply Special Blanks, at equally moderate prices, to pacties

requiring themw, when 500 to 1000 copies are ordered.

MACLEAR & CO,,
17 & 19 Kixg Strerr East, ToxoxnTo.

PUBLIC @

EBTORS to the Crown will take Notice that the

LANDS.

Regulations requiring payment of Arrears due on Puablic!

Lands are in full force with the Sanction of Parliament.

Squatters are reminded that they can only acquire s right
in Public Lands by purchase from the Crown, and that these

lands are sold to the first applicant.
P. M. VANKQUGHNET,
Department of Crown Lands, Commissioner.
Quebeo, 13th Ootober, 1860. 6 in.

WORKS BY R. A. IIARRISON, Esc.

’l‘llE COMMON LAW PROCEDURE ACT OF 1856, The New
Rules of Court, &c., with Notes of all decided cazes  Price,
$8 in parts, $9 Half Calf, $10 Full Calf.

THE COUNTY COURT RULES, with Notes Practical and Ex-
planatory, $1 Ou.

THE MANUAL OF COSTS IN COUNTY COURTS, with Forms
of Taxed Bills in Superior Courts, 60 cents.

THE MUNICIPAL MANUAL for Upper Canada, with Notes of
Decided Cases, and a full Analytical Index. Price, §3 Cloth,
%3 50 IIIf Calf.

MACLEAR & Co., Publishers, King St., Toronto.

STANDING RULES.

ON the subject of Private and Local Bills, adopted
by the Legislative Council and Legislative Assembly
3rd Session, 5th Parliament, 20th Victoria, 1857,

1. That all applications for Private and Local Bills for
granting to any individual or individuals any exclusive or
peculiar rights or privileges whatsoever, or for doing any mat-
ter or thing which in its operation would affect the rights or
froperty of other parties, or for making any amendment of a

ike nature to any former Act,—shall require the following
notice to be published, viz :—

In Upper Canada—A notice inserted in the Official Gazette,
and in one newspaper published in the County, or Uuion of
Counties, affected, or if there be no paper published therein,
then in a newspayer in the next nearest County in which a
newspaper is published.

In Lower Canada—A notice inserted in the Official Gazette,
in the English and French languages, end in one newspaper
in the English and one newspaper in the French language, in
the District affected, or in both languages if there be but one
[mper; or if there be no paper published therein, then (in both

anguages) in the Official Gazette, and in a paper published in
an adjoining District. :

Such notices shall be continued in each case for a period of
at least two months during the interv. of time between the
close of the next preceding Session and the presentation of the
Petition.

2. That before any Petition praying for leave to bring in a
Private Bill for the erection of a Toll Bridge, is presented to
this House, the person or persons purposing to petition fur
{such Bill, shall, upon giving the notice prescribed by the pre-
ceding Rule, also, st the same time, and in the same manner,
give anotice in writing, stating the rates which they intend to
ask, the extent of the privilege, the height of the arches, the in-
terval between the abutmentsor piers for the passage of rafts
and vessels, and mentioning also whether they intend to erect a
draw-bridge or not, and the dimensions of such draw-bridge.

3. That the Fee payable on the second reading of and Pri-
vate or Local Bill, shall be paid only in the House in which
such Bill originates, but the disbursements for printing such
Bill shall be paid in each House.

4. That it shall be the duty of parties seeking the interfe-
rence of the Legislatare in any private or local matter, to file
with the Clerk of each House the evidence of their havin
complied with the Rules and Standing Orders thereof ; an
!that in default of such proof being so furnished as aforesaid,
it 2hall be competent to the Clerk to report in regard to such
matter, * that the Rulea and Standing Orders have not been
complied with.”

That the foregoing Rules be published in both languages in
the Official Gazette, over the signature of the Clerk ol{;e each
House, weekly, during each recess of Parliament.

J. F. TAYLOR, Cik. Leg. Council.
Wy, B. LINDSAY, Clk. Assembly.

‘!
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Tue UpPer Cavapa Law Jovnnu—'l'hla well oonducted publ.lutlon,

weare glad to learn, has proved Ii { must

prove ot great value to the profuealon ln &nuln, and will prove | interest-

Ing In the Uaited Btates — American Kadway Review, Sep 20th,
4

TaE Urrxk CANADA Law JourNaL —This usefol publication for Sep-
tember is befors us. We hurmy rmnmsnd 1t as & very useful Joumll,
not only to b the legal pr fom, but also to {hgl-lnul.
iffs, &c., and in ﬁct mry person "who wishes to keep himsclf posted in
law matters. It has been reeommandod not only by the highest legal
nuthormu in this Province, but also in the United States and Englaod.

with useful informatiol elland Ke-

i 0.—
portcr Heptember 20th, 1860.

UPPza CaNaDs LaW JOURNAL~—We have received the April number of
this excellent publication, which is & credit to the publishers and the
Province, Among a great varie & of articles of interest, we especially
note two, one on & series on the Constitutional History of Cansda, the
othsr upon a decision declaring the right of persons not parties tosuits to
search the books of the Clerks of Conrtc tnr jud‘menu. The guestion
arose out of a request of the Secretary of Mercantile Protaction
Aseociation —. Aprd, 3¢h.

Tae Upeem Caxava Law Joummar, for Mny. Messrs. Maclesr & Co.,
King Street, Toronto.—1n addition to interesting reports of cases recently
trled in tho men.l hw Oouru. and s variety of other important matter,

original articies on Municipal Law Re-
fonn responsibilities nnd dnd. of Schml Trustess and Teachers; and &
continuation of a Historical 8ketch of the Constitution, Laws and Legal
Tribunals of Canada.—T'hovold Gasacile, May 19¢h, 1859.

Urraa CiNapa Law JoUmNai~—The March number of this very useful
and interesting Journal has been recsived. We think that the articles
found in its pages are equal in ability to any found in kindred periodicals
either 1n England or America. Measrs. Avdagh & Harrison deserva the

eateat credit for the manner in which the editoriul work is performed.
gn hope th‘e:‘r’ enurpﬂu mny beas profitableasit is creditable.—Hastings

)

The lfmamadalma.fmal. Maclear & Co., Toronto. This well
conducted publication, we are glad to learn, has proved eminently suc-
cessful. lu contents must prove of great value to the Profession in Ca-
pada, and will pmvo interesting in the United States.—Legal Intelligen-
cer, Philadelphia, August 8, 1

Upper Canada Law Journal.—We have d the first ber of
the fifth volume of thll highly useful Journal, published by Mu:hu &
go., l?..f Totonto, and th. nlenwl Robert A. Harrison, Keq. a4

whleh hn ohhln
clasification l! wilh the England and is
forred by the at home to all others.
There is no magistrate, municipal officer, or privats gentleman, whose
g:olnllon or education wishes law to be well administered, should
without it. There are knotty points defined with a simplicity that the
nary mipds can understand, and the literary gmumn wiil
find in m Ppages, a history of the constitution and laws of Canads, from
the assumption of British authority. Subscription, $4.00 & year, aud for
the amount of labour and erudition bestowasd upon it, it is worth double
the amouot.— Victoria Herald, January 19, 1859,
The Law Jourml 0, mu- Canada for January. By Messrs. ARDAGH
g Tomto, $4 00 a year cash.
most successful publications

Pr
‘.__.. )

stance they pr ume to devote a larger portion
of mdr attention to llunldpd ﬁ-. at t.b saIme time not neglecting the
of their g -Brituh Whig, January 18, 1859,
The Upper azuda Law Journal, for Januvary, Maclear & Co, King
Strest East. Toronto.
This is the first number of the Fifth Volume: and the publishers an-
pounce that the terms on which the paper has been furnished to mb-
scribers, will remain nnchlnged,—vh.,“ 00 per apnum, if paid before

the issue of the March number, and §5 00 Of the utility of
the Law Journal, and the ublhit,y with which it is conducted, llnplo
testimony has been afforded by the Bar and the Prees of this

lonhumuu—ryﬁxrutolqmuchtnthon ohlrglngiudalm'
upon the liberal pa of the Canadain public.—TAorald Gasette,
Janwary 27, 1859,

Tas Urrer CaNADA Taw Jounm. AD Locar Covxyy Qazxrrs, is the
Dame of an from the establishment of
Maclear & Co., Toronto.—It is conducted by W. D. Ardagh, and R. A.
Harrison, B. C. L., Burister at Law.—Price $4 per annum.—Oshawa Fin-
dicator, October 13th., 1858,

Upper CANADA LAW JoURNAL, Macloar & Co., Toronto, January.—We
have so frequently spoken in the higheat Mmuo( the merits of the above
periodical, that 1t is scarcely necessary for us to do anythlog more than
acknowledge the receipt of the last number. It is alinost as essontial to
Municipal officers and Magistrates as it is to Lawyers.—Stra{ford Exam-
wner, th May, 1859,

THE Usrrn Caxapa Law Joumxan for March. By W. D Ardsgh and
Robt. A. Herrison, Barristers at Law. Maclear k Co., Toronto. $4 a

year cash.—~Above we bave joined together for a single noum, the most
mefn\ periodical that any country ean produce, and haj py are we to add,
that it appears to bs well and denrvl:gldy.pomnlud have s0 reput-
odly alluded to its merits, that the will readily excun any longer
make-mention.— Whig, May, 18tA 1859,

Tax Urrzr Oaxaba Law JoumNay, and Local Courts Garetle.

The August number of this sterling publication bas been at hand sev-
eral days. It opens with s wgll wrmon orlgln-l paper on “Law. Equity
and Justice,” which 30 freq 1y asked by those
who have been, as the thlnk, vicumhed ln  legal controversy :—*Is
Law not Equity? Is kquity mot Law!™ Liability of Corporations, and
Liability of Bteamboat mprlewn, are next in order, and will be found
worth a careful persual. A “ Historlcal Sketch of the Coustitution, Laws
and Legal Tribunals of Canada,” is continued from the July number; it
1s compiled with care, and should be read by every young Canadian.

The correspondence ent is vory full this month. There are
siobon Gourt the

letters from several Di Clerks, asking the opinions of the Ed-
itors on poiuts of law with which it s important every clerk should be
familisr. There arve to0 from o( the Peace, ask-

ing information upon & great variety of m!dech. Au guavtions are sn-
swered by the Kditors; and a glance at this depanmm. muu be sufiicient
10 satisfy ev k.Juuuo!th.Pm,lhlllﬂor COonstable that in no
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Efe Wpper Canad Lo Jouenal,

MARCIH, 1861.

THE ENGLISH WRIT OF IIABEAS CORPUS.

Jokn Auaderson, the negro, arrested under the provisions
ot the Ashburtan Treaty and the Provineial Statute passed

English Court is tested and defeated on national grounds.

When, howeser, we speak of a fecling of re-istance, we
do not desire to depict overt acts of treason; we do not
intend to indorse the absurd storiey circulated in the
neighbouring States, about * the 1ing of 1775.7  Such
storics were a iibel on our loyalty. While determined to
resist encroachments on our righr< s uan independent
colony, by all comstitutional means, theie never was nor is
there the slightest intention to hindle the flame of rebellion.

Men argue that if an English Court can command vnr
Sheriffs to obey writs of Aabeus crpies, why not writs of
execution and other process of a simulur kind 7 They ask
themselves, where is to be the limit? Who is to dcfine it?

There was a time when Colonial Sheriffs and other public
ofticers were appointed in England, under the great seal of
Englard, and imposed upon us whether we liked them or
not. That time is passed. Then our Sheriffs were Knglish
j officers appointed by Knglish authority. Then English

to give cffect to that treaty, and recently discharged by our| Courts might have attempted te issue writs to Canada with-
Court of Common Pleas, upon the ground of defects in the | out much murmur, but now, when in the enjoyment of
warrant of commitment under which he was arrested, is ! powers of self-goverement, we appoint our own officers by
reported to hace said, when discharged, * that he never|our own provincial seal and dismiss them when we please,

thought there was so much law in Carada as he had
experienced.”

The remark, though bluntly put, is indicative of the
many vexed qucstions to which the arrest, detention, and
subsequent discharge of this man gave rise. IFrom the
day of kis arrest till the day of his remand by the Court of
Quecn’s Bench, in Upper Canada, much doubt was enter-
tained as to the proper constraction of the provisions of the
treaty and statute under which he was arrested, and by
virtue of which he was detained in custody. From the
day of Lis remand by our Court of Queen’s Bench till the
day of his discharge by our Court of Cornmon Pleas there
was a continued ferment throughout the Province. That
ferment was not lesscoed by a knowledge of the fact that
the Court of Queen’s Bench in England had presumed to
cxercise » jurisdiction in Canada opposed to every prin-
ciple of legislative independence, judicial independence,

"the exercise of such a jurisdiction grates upon our ears.

But the fact that the exercise of the jurisdiction is dis-
i tasteful is no argument against the existence of the juris-
 diction itself, but rather against the excreise of it. Does
 the jurisdiction in fact exist? If it does, was it rightly
iand discreetly exercised 1n the case of Anderson? These
are questions, to the solution of which we are about to apply
our mind.

The writ issued was a habeas corpus, the right tu which
is one of the great bulwarks of the liberty of 4 British sub-
jeet. So long as the riyht to that writ exists, so long must
liberty in Britain be more than a name. The right is only
suspended under circumstances of great national peril. The
writ is described by Blackstone as a high prerogative writ,
running into all parts of the King's dominions. The
reason he assigns is, that the King is at all times entitled
to have an account why the liberty of ary of his sabjects
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is restrained, wherever that restraint may be iaflicted. —'

(3 Black. Com. p. 131.) But is not the Queen as much. IL. c. 2.

present in the Superior Courts in Toronto as she ix in the
Superior Courts in London? And if she, a body corponate,
receives the information as to the cause of the detention in
custody of her subject in Toronto, is it necessary for her
once more to hear the same story in London? The pre_
sence of the Quecn in her Courts at Westminster is a lega)
fiction. She is as much present in her Courts at Toronto
as in Westminster. When we speak of the Queen we do,|
not mean Victoria, we mean the Crown—the body corpo-f
rate of that name. In England, the Crown has its great

seal. In Canada, the same Crown has a different sesl.

We therefore see that though the Crown acts in Canada as

well as in England, the macbinery of its action is not in

Canada the same as in England.

When we presume to question the jurisdiction of an
Eoglish court of justice to issue a writ of habeas corpus to
a Sheriff in Canada, we do not attempt to dispute the right
of a British subject to the writ. Sir William Blackstone
does not say that a writ of habeas corzus issued by the
Court of Queen’s Bench in England runs into all parts of
Her Majesty’s dominions; but simply that the writ, which
may be issued in any part of Her Majesty’s dominions
where there is proper machinery for the purpose, runs into
all parts of the jurisdiction that issues it. If he intended
more, his remarks made a century since, at a time when
colonial independence was unkoown, must be read with
much gualification as applied to modern times. There isa
great distinction between ¢ the plantation” of his time,
when a British subject in London could, by an affidavit ;
made in London, have execution against his debtor in a
Colony, and var time, when the Colony makes its own
laws, has its own courts, and is substantially an indepen-
dent power. The idea of such a Colony never occarred to
the great commentator, and, had it, he would have enter-
tained the idea only to smile at its supposed absurdity or
impracticability.

The writ of kabeas corpus ad subjiciendum may derive
its existence when issued from one of three sources—the
Common Law, the statute 31 Car. IT. ¢. 2 (passed in 1677),
or the statute 56 Geo. IIL. ¢. 100 {passed in 1816); and
its effect when issued will in some degree depend upon the
source of its existence.

The wrii ie very seldom, if ever, issued at common law.
‘When issued under the statote law it is much more effec-
tive, and therefore it is generally issued under the 31 Car.
IL 0.2. Of theextent of its operation at common law little
is kuown, and that little is not at all satisfactory. Most of
the expressions sttributed to learned Judges in regard to its
effect at common law will be found, when closely examined, |

to have reference to the writ under the <tstute of 31 Car.
One thing is clear. The object of the statute
was not to diminish the efect of the common law writ, or
the powers of the Courts in regard to it, but rather to make
'the writ more effective and to give increased powers to the
Courts, 80 as to place the writ as nearly as possible within
the reach of any person deprived of his liberty in any part
of Her Mbajesty's dominions. We may therefore safeiy
‘assume that the effect of the writ at common law, and the
powers of the Courts in regard to it before the statute,
were, if any thing, loss than under the statute.

Then what is the effect of the writ under the first
statute 31 Car. II. cap. 2, passed in 1677, and the juris-
diction of the English Courts under that statute? By
sec. 11 of this act, it is expressly declared that ¢ an habeas
corpus may be directed and run into any county palatine,
the cinque ports, or other privileged places within the
kingdom of England, dominion of Wales, or town of Ber-
wick-upon-Tweed, and the islands of Jersey or Guernsey,
any law or usage to the contrary notwithstanding.”

If before this act a writ of habeas corpus issued in
Fagland would run into the privileged places named, the
enactment is unnecessary. If thereforo entitled to assume
any thing, we must assume that before the enactment the
Eoglish Courts had not the jurisdiction, and that the
enactment was made to confer the jurisdiction. It is; by
sec. 16 of the same act, provided, ‘* that if any person or
persons, at any time resident in this realm, shall have com-
mitted any capital offence in Scotland or Ireland, or any
of the islands or foreign plantations of the King, his helrs
or successors, where he or she ought to be tried for such
offence, such person or persons may be sent to such place,
there to reccive such trial, in sach manner as the same
might kave been done before the making of this act.”’
Thus the Legislature, so far from intending by this act to
interfere with local courts or local jurisdictions in colonies
or plantations, for the sake of precaution, expressly pro-
vided against any such interference ; and weant further, by
declaring that even residents in Engiand charged with
capital offences committed in the plantations, instead of
being tried by English Courtr, should be sent to the Plan-
tations, there to be tried. The distinction between Eng-
lish Courts and Colounial Courts is here expressly cbserved.

This tends to support the dictum of Lord Denman in
the case of Carus Wilson, 7 Q. B. 984, to the effect that
‘‘a court within the Queen’s dominions, exercising public
authority, must be taken to be competeat to judge of its
own law”’-—a dictum meationed with approbation in the
more recent case of Dodd, 2 DeG. & J. 510.

1t does seem to us that, for the purposes of our inquiry,
the Courts in England are as to England as much Jocal as
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the (‘oum; in (,unada are as bo Lnnadn local, and that, where
in each country there are Courts of superior juriadiction,
the assumption by the former of a territorial jurisdiction
over the latter, fur any purpose whatever, is as if the Courts
of Cacada were, in spite of the Courts in England, to
assume a territorial jurisdiction over England; and we
think that this view will be strengthened rather than weak-
ened by a reference to authoritics.

Befcre leaving the statute of Charles, we may as well!

mention that the ¢ countics™ mentioned in it are English-
counties, and therefore the jurisdiction intended to be
exercised, except where otherwise provided, is a local one.
By sec. 18, it is provided that, ¢“to the intent that no,
person may avuid his trial at the assizes or general gaol
delivery, by procuring his removal before the assizes, at
such time as he cannot be brought back to reccive his trial |
there, that after the assizes proclaimed for that county;
where the prisoner is detained no person shall be removed
from the common gaol upon any habeas corpus granted in
pursuance of this act, but upon any such kabeas corpus
shall be brought before the Judge in open court, who is
thereupon to do what to justice shall appertain.” Until
lately there were no such divisions as ‘“counties’” in
Canada, these divisions being almost peculiar to England,
and this of itself would be one argument to show that the

jurisdiction was restricted to Englund, where counties at;
the tiwe of the passing of the act did and do still exist. |

But look at the absurdity of attempting practically to apply
the jurisdiction territorially to a colony like Canada? The
Court of Queen’s Bench in England, without knowing any
thing "of the time when assizes are held in Canada, or
whether assizes are in reality held here at all or not, grants,
a habeas to bring up the bedy of a man in gaol, accused
of an indictable crime in Cavada? The answer might be
that the sassizes had been proclaimed for the county in;

which he is imprisoned, aud therefore that he must be!
Our Sheriff might in

brought before our Judge of Assize.
fact be commanded at that very time to have the body be- |
fore our Court of Assize. If he obeyed the English writ'
he would be punished by our Court for disobeying theirj
writ, and, if he obeyed our writ, ought for thesame reason

to be punished by the Enrglish Court for disobeying theirs. ;

Between two fires the Sherlﬂ' would be distracted, and his!
usefulness as an executive officer of our courts, to whoml
alone be is responsible for his conduct, be senously.
impaired. His duty is to obey the mandates of our courts, :
no matter what the consequence in relation to foreign courts. |
And yet by sec. 5 of the statute of Car. IT. the act of obedi-!
ence to the wandates of our courts. which might be in
effect a disobedience of the mandatea of the English courts,
would, under certin circumstances, if the Foglish writ|

i Courts to have more than local juriadiction.

(between Ireland and Canada?
Viceroy.

were to have any opcnmon in banadn, rcuder the Sheriff
“incapable to hold or to exercise his office!” In other
words, the performance by a Canadian Sheriff of his duty
towards the Canadian Courts, might have the effect in
England of rendering him incapable of further holding or
exercising his office—an office conferred upon him by colo-
“pinl authority, and the duties of which he had properly
, discharged according to the laws of Canada !

The only way of preventing such a conflict is to read the
statute as giving to English Courts local jurisdiction in Eng-
land and to Canadian Courts local jurisdiction in Canada;
"und this scems to us to be its true construction.

Next, as to the third source of a Aabeas corpus, 56 Geo.
1IIT. ¢. 100, passed on lst July, 181G. In this act the
I(‘olomes are not named. 1t cannot therefore, according to
well understood legal principles, bave any force whatever
in the Colonies. We may however look at it, in order to
sce how far the English Legislature designed English
By the first
section, it is enacted That where any person shall be
confined or restrained of his or her liberty (otherwise than
i for some crimina or supposed criminal matter, and except
persous imprisoned for debt or by process in any civil suit),
within that part of Great Britain called England, dominion
of Wales, or town of Berwick-upon-Tweed, or the isles of
Jersey, Guernsey, or Man (for the first time mentioued),
it shall and may be lawful for any one of the Barons of the
Exchequer, of the degree of the coif, zs well as for any one
of the Justices of one Bench or the other; and rhere any
person shall Le so confined in Ireland, it shall and may be
ilawful for any one of the Barons of the Exchequor, or of
'the Justices of the one Beach or the other, in Ireland,

|and they are hereby required, upon complaint, &c.”

By the previcus act (31 Car. II. c. 2) it was declared
that the writ issued in England might run into ¢ any
county palatine, the cinque ports, or other privileged places
within the kingdom of England, dominion of Wales, or
town of Berwick-upon-Tweed, and the islands of Jersey or
Guernsey,” but no mention was made either of the isle of
Man or of Ireland. The Isle of Man haviog, in the mean
{time, been by Act of the Legislature 5 Geo III. cap. 26,
;cxpressly annexed to Kogland, extended operation was
.given to the writ; but as to Ireland, though in the words
of Sir William B:ackstone, a part “of the Queen’s domi-
nions,” still, having Superio: Courts of its own, the power
'to issue the writ for Ircland was left to be exercised as
before, by its own courts.

What, for the purposes ¢f our inquiry, is the difference
Each, is governed by a
In cach, the Crown acts by dcputy. Each, has
Jae is 28 much

its Superior Cousts of Law and Equity.
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subject to Imperial control as the other.  In fact, Irc]nml\ntion of Canada? We deny that it ever did, and challenge

. . . .. '
is at the present time more under the direet duminion of

the Crown than Canada.  Canada has its own legisiature
Irefand has wot.  Certainly there is more resemblance be-
tween lreland and (‘anada than between Jersey and Canada
~the Isle of Man and Canada—Calais and Canada—5t.
Helena and Canada?  And yet knelish Courts hesitate
not to exercise a jurisdiction in Conadie which dare not be
attempted rn freland !

It is said (hat the laws of Eaogland and of Cauada e

identical.  This is a mistake.  The laws of Canada are no
more identicai with those of Eoclwng than are the laws of
Ireland identical with those of England.  Ireland, befure
it came under British <way, was a distinet kingdom—a
foreign dominjon.  Canada, before 1759, was a French
culuny—a foreizn dominion—a dominion of the crown of
France.  When Ircland was, in 1801, brought under the
dircet duminion of England, the laws of Ircland were pre-
served.  No when Canada was, in 1759, surrendcered to the
British, it was expressly stipulated that she should retain

the proof.

Weare told that it liex to Jersey —(Bae. Abr. Habeas
Corpus, B. 2; Viner's Abr. Habeas Corpus, E. 2; Anon,
1 Ventris, 357 ; 2 Burr, 836 ; Belson in re, T Moo. P. C.
1145 Inore Carus Wilson, 7 Q.B. Y84 ; in re Brennan, 10
Q. B. $92; In re Dodd, 4 Jur. N. 8. 201.) What is the
analogy between Jersey and Canada? 1t is true that
Jersey is poverned by laws and customs somewhat different
from thuse of England. 1t s true that this istand is not
bound by an act of the English Parliament, unless parti-
culrly named init. It is true that all causes are origi-
nally determined by their own officers, the bailifls and
jurats of the jsland. It i true that an appeal lies from
them to the Queen and Council, as the last resort.  But it
is not equally true that as far back a3 1977, and before
any of ‘he decisions abuve yuoted, it was by Act of
Parliament expressly enacted that the writ of Aabeas corpus
issued by Courts in Lngland sheuld run to Jersey.
there any such Act of Parliament in relation to Canada ?

Is

her former Jaws It iy true that the eriwinal luws of ' Is there, morcover, any comparisou to be made between the
Canada resemble those of Eanglund; but the sume lh'\ng‘gcircumstances of the P'rovince of Canada, with its inde-
may be sard of the criminal laws of Ireiand. thn}pendcut legislative government, and the Island of Jersey,
Canada, in 1792, was divided into two Provinces, Upper|governed by the ducal customs of Normaudy ?

and Lower Canada, with independent legislative powere, it{  We are told that the wut runs to the Isle of Man —
is tene that the Legislature declared that in all watters of\ (Fx parte Crawford, 13 Q.B. 61:4.) s there any analogy
controversy relative to property and civil rights, resort: between Canada and the Isle of Man, which, in 1765, was
should be hal to the laws of England as the rule for thelpnrchused by Engiand for £70,0007  Is it not true that,
decision of the same; but it wust be borne in mind that, | by the statute 5 Geo. 111. cap. 26, the whole island and al}
since 1792, the legislature of Upper Cavada and (now that | jts dependencies was unalic'ably vested in the British crown,
the Provinces are re-united) of Canada have altered thejas an integral part of the British Bmpire?  Is it not true
laws of lpgland us it existed in 1792, in an cudless variety , that since (aud not before) the Vesting Act, the English
of ways. It must also be borue in mind that since that! Legislature has provided for the issue of the writ of kabeas
year England has also been altering her laws.  Though | corpus o the Isle of Man? Isitnot true that the decision
in 1702 the laws of buth countiies, in relation to civil as to the Isle of Man was since the Vesting Act, and has
rights, were as nearly as possible identical, since that year; cxpress reference to it? Are there any such acts in rela-
England and Canada have been travelling in different tion to Canada? There are nonc. The comparison is not
directions—each making laws for the government of its;only void of analogy but ridiculous in its nature, vicwed

own people, without any regard to the laws of the other.
This remark applies with as much force to the criminal as
to the civil laws of both countries. How then can it be
said that, in 1861, the laws of the two countries are iden-
tical? They are in truth no more identical than are the
laws of the State of New York and of England. And so
far as the oncness of the Juws is relied upon to give juris-

cither from a legal or a pational point of view.

We are told that the writ ran to Calais when in the
possession of the British 7——(Bac. Abr. Habeas Curpus,
B. 2; Viner's Abr. 1Iabeas Corpus, E. 2; Anon, 1 Ven-
tris, 259 ; 2 Burr. 856.) OfF this there is no sutisfactory
proof, nothing except dicta without foundation, and apparent
precedents, about which lictle or nothing can be ascertained.

diction for the issuc of a writ of haleas corpus, the wiit| But was Calais such a colony as Canada—a coluny pussess-

night as well go to the State of New York, or any other
State of the Union, as come to Canada.

It is said, however, that the jurisdiction did once exist,
aod that it has nnt been taken away by the Legislature.

'ing independent legislative sud judicial powers ?

The re-
ference to the Calais precedents is of no weight, not vuly

because we bave no reliable report of them, but because
therc is no parallel between Calais in the fifteenth century

Did it ever exist as regards Canada, or a colony i the situ- | and Canada in the nineteenth century. The comparison is
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absurd, and could never have been made by any person |term as used in the Ashburton Treaty, which provides for
possessinz the slightest knowledize of Canada, its constitu- | the <urrender of fugitives from justice, as between Great
tion, its institutions, ur its resources. ! Britmn and the United States,  He appealed to the Court

Weare told that the writ runs to the Jsland of St. Helena. | of Queen’s Bench for F'pper Canade, a court of superior
There is no authority for this ussertion. The case cited jurisdiction in this colony, and his appeal fuled.  1le was
(70 parte Lees, 9 FD Bo & KL R28) i3 no authority for the remanded under warrant of the Court to his former custody.
position. The writ of haleas corpus as well as certiorard, His case was about to he appealed to the Court of Firror
asked for in that care, was refused. Lord Campbell, in and Appeal, or Supreme Court of Upper Canada. A ery
giving judgwent, said ¢ This was an application for a writ | of sympathy for an cseaped slave is raisel and is wafted
of error or certinrari, tv e directed to the Supreme Court aeross the Atlantic.  The Recrctary of an Anti-Slavery
of the Island of ¥t Helena, to bring before the Court of . Society in Londun huare the cry, and, tired with zeal, hay-
Queen’s Beneh in England the record of a conviction 'tens to make an affiduvit in order to invoke the aid of an
alleged to be erroneous.  Some old precedents of writs ' English Court by writ of habeas corpus.  He knows no-
issued out of this Court to the French dominions of our thing of the facts, but still he must wake an affidavit. He

early Novereigns were cited to show that the writs mightl
lawfuily issuc. No precedent, howeser, of any suzh pro-
ceeding with respect to a dependency like St. Helena, for:
several centurics, was brought before us; and it was not at 1
all explained in what manuer our writs of error, certiorars,
or habeas corpus, could be enforced ia such dependencies. !
Without, however, deciding how fur we might be empow- |
ered to issue such a writ, we are clearly of opinion that we
ought not to direct such a writ to ‘ssuc in the present
case.”

England’s colonies of the present day are not what her
colonies were in the fifteenth and sixteenth centurics
Even as to the latter, however, we assert there is no satis-
factory proof of the exercise of a jurisdiction such as was
recently exercised with regard to Canada. The ju.isdiction
is one which in our belicf never did exist, and for which
in wodern times at least there i3 no necessity. No cnse!
can be found of a writ of habeas corpus ever having issued
from he English Courts te Canada, or to any other colony
of independent legislature and independent judiciary. The
jurisdiction appears to us to have been usurped in the
Anderson case.  The cases of the Isle of Man and Jersey,
chicfly relied upon by the Court when ordering the issue
of the writ, are, for reasons alrcady mentioned, wholly
inapplicable; and the case of St 1Iclena, so far as appli.
cable, is an authority against the jurisdiction.

swears that Anderson is a British subject domiciled in
Toronts.  He swears that Anderson is illegally detained in
the gaol of that city. He swears that Ander<on has never
been legally accused or charged with or legally tried or sen-
tenced fur the commixsion of any eri-ue or of any offence
against the laws in force in Canada. Ilc swears that
Anderson was not otherwise liable to be imprisoned or de-
tained under or in virtue of any such laws. He also swears
that, unless a peremptory writ is issued, the life of Ander-
son will be exposed to the greatest and to immediate danger.
This was what might be called a pretty stiff affidavit. It
was wade by a man more thar 3,000 miles distant from
the place where all the oceurrences about which he swore
took place, but of which he had no persunal knowledge.
He, however, took good care to suppress facts in regard to
the cause of Anderson’s detention, about which, if he knew
anything of the case, he must have had some knowledge.

"With him, however, the end probably justified the means.

We say there was no obligation on the English Court of
Queen’s Bench to grant the writ on such materials. In the
first place, the jurisdiction was, to say the least of it,
doudtful.  In the second place, the affidavit was not made
by the prisoner himself, nor was it shown that he was so
coerced as to be unable to make an affidavit.—(See /n re
Parker et al, 5 M. & In re Carus Wilsom, 7 Q B.
984.) In the third place, the affidavit, on its fuce, bore evi-

T
" 52

The exercise of the jurisdiction appears to us to have
been the more extraordinary, if the right to exercise it
had been undoubted, wheu it is considered that the Court
was not uuder any obligation to issue the writ upon the
materialg before them.

Aaderson, who, when escaping from slavery in the State
of Missouri, was arrested under the laws of that State
by one Digges, slew Dizges and fled to Canada. His
surrender as a fugitive from the criminal justice of Mis-
sourt was demanded of (‘amada. He contended that he

deoce of the fact that it was made by a man who appeared
to be as reckless in taking an oath as he was unwarranted
by the facts in making it. In the fourth place, the writ
though of right is not of course.—( Hubhouse's case, 3 B. &
Ald. 420; Er parte Knight, 2 M. & W. 106.)

The course that the Court should have adopted wonld
have been to have issued a rule to show causewhy the writ
should uot issue.—(In re Crawford, 13 Q. B. 613.) Had
this course been adopted, the rule would certainly have
been discharaed, because of the deception practised by the

was not guilty of * wurder.” within the meaning of that

applicant in frauduleotly suppressing facts material to be
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known on the application for the rule.—( Carus Wilson's | cannot allow that admiration to blind us to the excellence
case, 7 Q. B. 1000.) Besides the right to the writ by a!of our Colonial Bench. We have men on the Bench in
person in a colony is grounded on the fact that the person | Canada second to none in Kngland. They have our utincst,
in custody is a British subject, and the affidavit which ' our unbouuded confidence. It will never do to allow that
stated that Anderson was a British subject domiciled in !conﬁdencc to be shaken, that Bench to be humiliated, by

Toronto was positively untruc. e was a foreigner domi-
oiled in Upper Canada, but not a British subject. True it
in that a foreigner, while in England, is entitled to the'
protection of English laws and to the English writ of-
habeas corpus (case of Hottentot Venus, 13 East. 195;"
Canadian Prisoners,1 P & D.516; 0 A. & E. 751; 8.C.
Ex parte Besset, 6 Q. B. 481); but tho reason urged by
those who support the jurisdiction of an English Court to
issue writa of habeas corpus beyond its local jurisdiction, is
that the Queen ¢“is catitled to have an acconnt why the
liberty of any of her subjects is restrnined, wherever that
restraint may be inflicted.” So that in the affidavit vro-
duced to the English Court there was not only suppressio
veri but suggestio jalsi ?

The remarks which we have made on this troublesome |
question do not arise from any want of respect for the’
English Court of Queen's Bench.  We hold that and the.
other English Courts of superior jurisdiction in much veo. .
eration. But we do regret the occasion which rendered -

' —a superior right— superior power.

the nod of an Knglish Chief Juatice.

Standing in the relation that Kogland and Carada bear
to each other, the jurisdiction recently arrogated by the
Eoglish Court of Queen’s Bench can only be supported on
the hypothesis of the existence of an appellate jurisdiction
But provision is
made for appeals from the decisions of our Courts to
Her Majesty in Privy Council, in the same manner that
appeals lie from the decisions of Luglish Courts to Her
Majesty in the House of Lords. That and that alone is
the only recognized, the only coustitutional, channel of
appeal from the colonies. With it Canada is at present
satisfied.  But whenever an English Court, in its zeal for
the supposed cause of the slave, or from any other cause,
without having appellate jurisdiction, choses at the instance
of the Secretary of an Anti-Slavery Association, or of any
other zcalot, to excrcise such a jurisdiction, it is a duty
which we owe to ourselves—to our laws—to our institu-
tions—and to the luws and institutions of the m:other

necessary such remarks as we have made. It might have: country, to protest against the cxercise of the jurisdiction.
been easily aveided, and by not avoiding it the Court of! e sincerely believe that if the Knglish Court of Quecen’s
Queen’s Bench in England has established a precedent of | Bench had not been as ignorant of our laws and institu-
which the Anti-Slavery Socicty in London will not be slow i tions as it appears to Lave been of our geographical posi-
to avail itself whenever a fugitive to Canada from crime tjon, the writ would never have been issued. This, how-
committed in the United States happens to be a colored ! ever, is any thing but a justification for an act so fraught
man. We do not advance an opinion on the vexed ques-|
tion whether Anderson did or did not commit the crime of
murder within the intent and meaning of the Ashburton |ip the particular case which has oceasioned these remarks,
Treaty. But we do say that color should be no immunity !as to its czercise on any occasion whatever. The exercise
against punishment for crime. We know by experience | of such a jurisdiction is alike distasteful to our people, dan-

with consequences so mischievous.
We object not so much to the exercise of the jurisdiction

that when a fugitive from the United States, accused of
crime, happens to be a colored man, nothing is more simple
than to get up a cry of slave hunters, slave hounds, &e.,
and that no cry is more greedily seized in England than that
same cry. It is just possibie for men, in their zeal for the
rights of the slave, to overlook the respousibility of the
criminal and so0 beget results the reverse of beneficial to

gociety, either in Canada or Great Briwin.
We yield to none in sympathy for the siave. We abhor l

gerous to our ipstitutions, and hostile to our ideas of self-
reliance and self-government. If we pride ourselves in one
thing more than another it is in our ability for self govern-
ment; and if we are grateful to the movher country for any
one thing more than another, it is that she has confided to
us the reins of government. Qur course is onward and for-
ward. While pushing forward to take our place on the

: pedestal of nations, we have well nigh forgotten the acts of

colonial misrule under which we at one time suffered. A

the system. We deplore its consequences. But while we : recurrence to former checks will not ouly revive the recol-
sympathise with the slave. while we abhov slavery, while lection of what is past, but make us restive in the future.
we deplore its consequences, we cannot close our eyes to! It is to be hoped that the Provincial Parliament, which
the fact that the recent action of the Court of Queen’s!is about to assemble in Quebee, will take up the subject of
Bench in England was alike disrespectful to the rights of | the English Acbeas corpus, and have an understanding with
our colonial judiciary and dangerous to our colonial inde- . the Imperial authorities about it. Few will be found to
pendence. Duch as we admire the English Bench, we ‘m:intain the existence of such & jurisdiction, notwithstand-
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ing the ex parte determination of the English Queen’s
None will be found to jusufy the Dileverd at the Uinrnny oo o' Callege, Kingston, C. W, on

Beneh to the contrary
exercise of the jurisdiction vn any vecasion whatever.

SPRING CIRCULTS, ISGL.

EAST! RN CIRCEIT,
The llon. Mr. JUSTICE BURNS.

Perth .. .. ... . e Tuesday,.. e Inth April
Brockville ..o Monday,. . weo 22od April.
Qtawn ool v e e . Monday, oo -l L2Uth Apnl.
L'orgual e o Monday, e 6th May.
Cornwall oo ciiviiiiene iees Friday, conneneeiniininnn s 1Uth May.

MIDLAND CIRCCIT
The lon. Mr. JUSTICE McLEAN.

Cobourg...oeve cevinunen vnninann Tuesday,.. .o oovvvevrnnnan,

Peterboro’. ..o Thursday, ....28th March.
Whitby......... .. Tuesdav,........ veor 2ud April.
Bellewille ..... veee o Tuesday,........ ceeee Oth April.
Kingsten... ....... «. Tuesday,.... ... e 28rd April.
Picton .ooenins cee ceenans Tuesduy, ...... veesreeereaeine 7th May.

HOME CIRCULIT
The Hon. Mr. JUSTICE RICHARDS.
Milton .... ... . ... Wednesday,... ...........

13th March.

roe oe

Hamilton... .. Monday, ........... .18th March.
Niagara...... ... Tueslay,.. ~2od April.
Welland .. ... Tucsday,... ... 9th April
Barrie .......... . ... Tuesday,..... 6th April.
Owen’'s Sound .......evvvenenens Wednesday,...c...coe vueenend 8th May.
OXFORD CIRCUIT.
The Hon. CILIEF JUSTICE DRAPER.
Stratford ... ..cooevviien e Wednesday, .......ceeen. 13th March.
Be:lia ..... eeenens . Monday, ...... ...14th March.
Guelph... .. Monday, ... 258" March.
Woodstock .. ... Tuesday,..... .2nd April.
Cayuga.... ... ... Wednesday,.. ...1st May.
Brantford... ... woo Monday, cooiiiiiiiiiniian. 6th May.
Simeoe .coovcuetiiriieeee s Wednesday,................ 13th May.
WESTERN CIRCUIT.
The HHon. Mr. JUSTICE HAGARTY.
Sarnia ..ccoieiiiiet ceee veveeee. Thursday,..ccoeeeveee o 14th March.
Sandwich w.ooiviiiinieieeinne, Monday, .. wseee.ees 18th Mareh.
Chathamu ...... . Monday,... 25th March,

London.............. . Monday,...
3t. Thomas ........ .. Thursday,.
Goderich.... . c.oivininiinnn.

.. 8th April
... 18th Apnl.
Tuesday, ...................30th April.
TUORONTO
The Hon. SIR JOHUN BEVERLY RODINSON, Carer JusTice.
Monday, 8th Apnl.

HILARY TERM, 14 Vic.

The following gentlemen were called to the Bar:

Messrs. P. O’Brien, T. B. Pardee, Sarnia; W. . Scctt,
B.A., Toronto; C. F. Goodhue, London; A. Bruce, B.A.
Hamilton , J. A. McKenzie, B.A., Sarnia; G. W. Des Veeux
B.A., Toronta; G, S. Pa%ps, LL.B., Hamilton; C. D. Paul,
M.A,, St. Thomas; C. 1. Benson, B.A., Toronto ; James Win-
deat, Toronto.

The following, were admitted as attorneys-oi-law :

1]
’

19th March.

! INAUGUIRAL LECTURE,

Fohruary 4, I801, at the Inauguration of the Faculty of Law
| BY W i DRAPRR, ENQ. M A

The custom of having Law LReaders in the English Inns of
Court, 13 one of great antiquity, fur we find that so long ago
av 150, the celebrated Sir Edward Coke, une of En;land’s
most erudite Juristy, wan appointed by the Benchera of the

loner Temple, Reader of Lyon's Inn,—un Inn of Chancery
lander their rule,—where lie lectured to Stodents at Law and
Attornesa. 1 have neither time nor vpportunity to enquire
whether Lectures or Readers wete ever appointed prior to this
“time : Lut it proves the practice to be an ancient one, which
s to a certain extent an argument in its favour.

The practice hag, I Lelieve, not been regularly continued in
the English Inns of Court, hut on the contrary, has been pro-
secuted at intervala; and it i only within the last half cen-
tury,—! might say, within the last few years,—that it has
become a poritive 1natitution.

An authority of no wean standing at the English Bar, has
asserted that the system of teacting Law Ly means of Lecturea,
always hns leen, and must prove a fuslure. 1 mean “ir,
. Samuel Warren, who in his Treative un the Study of the Law,

. 13 et seq, gives his reasons theretar as fullows: **The
: Ecctures preseut the Student with, nu doulit, a well trmpered

wenpon, put make no attempt to teach hum how it must be
usged.”
Dr. Warren further alludes to the various failures to estab-
-lish Law Lectures in England, instancing among others, the
: attempt in the lnner Temple Hall, made by Meusrs, Starkie
rand Austen, two most able professional men, as s proof of the
tutility of making such trials, and asserting that the almost
; universal opinion of the profession then w..s, that the attempt
would not be repeated.
~ There was certainly a great deal of force in these objections
“of Dr. Warren at the time of his writing them, some sixteen
‘or eighteen years ago.

The plan then adopted was, to give Lectures and notking
but Lectures,—learned and erudite disquisitions on the most
difficult and abstruse principles of Law which were written
"out at great length, and re.d over to the Student in a period
of time not exceeding an hour’s duration. The idea sppearing
to be not to convey instruction, but to write a brilliant essay.

I cunnot better illustrate my meaning than by givinga
portion of & summary of a Lecture given by P:ofessor Amos,
. who delivered a course at the Londun University in 1834-5.
| it runs thus: ¢ Corporeal, Incorporeal, and Derelict property ;
. Blackstone’s Classification ; Property, why cilled Incorporeal;
i Corporeal profits and Incorporeal property ; Modes of trans-
:ferring property ; Livery of geis'm ; Statute of Frauds ; Uses;
" Effect of Statute Henry VIII. Springing and shifting Uses ;

. Transfer by Deeds, Effect of delivery; Statutes requiring sig-
nature contrasted with Common Law ; Authorities respecting
Execution of Deeds collected ; Eecrows’ Antiquities of Deeds ;
Maddox’s Formulare ; Spelman’s Posthuma,” and so on for
ever 80 much more. Now judging from the summary, the
Lectures must have been most abtruse. Let any one get these

- Lectures and read them for his own benefit, and it will take a

.long time thoroughly to comprehend the different subjects

‘ treated of,—even if the reader have been many yenrzs at the

i Bar. If that be so, how uch more difficult for a Student to

Richard T. Huggard, Loundon; Morgan Jellett, jun., Belle-' comprehend this jargon, and carry away the finest subtleties

ville; John Wright, Port Hope; Edward C. Campbell,
Niagara; Thomas Boys, Barrie; Thomas Ieacon, Perth; D.
C. Macdonald, Londoen ; M. McCarthy, Barrie ; J. A. Ardagh,
Toronto; H. Wethey, Toronto : J. Carpenter, Toronto ; John
Paterson, Toronto; C. D. Paul, St. Thomas: G. S. Papps,
Hamilton; W. JI. Seott, Toronto; C. 1I. Benson, Toronts ;
C. F. Goodb"s, Londou.
2

of the English Law in their heads, in the short period of one
i hour. The impossibility is apparent, and hence, the failuie of
!the system.—the only woader being, that the acute penetra-
i tion of English Lawyers passed over, without notice, so glaring
! an absurdity.

l In England, now-a-days, a different plan is being adopted,
as well at the Universities, as at the Inns of Court, at the
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King's College, and the Incorporated Law Society, viz: To

ublich a lint of workas un which the Lecturer dincourses dur-
ing tuo hours of Lecture. And recondly, to hold public
examinations, at the end of each Session upon the worku‘
treated of.

In the Srat ayatem, the Student woulid searcely be atle ta |\
take down half-a-dozen notes on the sulijecta trov-tel{nf. In the |
necond, ke hns the advantage of being able to prepare himself, :
by reading the test-book beforchand. so that any difficultios |
encountered in the course of hia study, can be easily solved |
and removed by the Lecturer. !

With ordinary care and ability, no Student could, umlerl
this cyatem, fuil to pass the requisite examination, and at the !
end of his three year's course, obtain his Degree of Bachcelor
of Laws, and the benefit which such Degree cunfers. And
while on this point, I may as well meuntion what such benefits
are.

Any Student articled to a practising Attorney before lst:
March, 1860, will only be required to serve three years, pro-
vided he takes a Degcee either in Arts or Lats. If articled
after 1st March, Iaot), the Student must serve for three years
after taking his degree.

And any person having taken n Degree, may he admitted
to practice at the Bar in Upper Canada, after having been va
the Law Suciety’s Books for three instead of five yenrs,—
which is required if no Degree has baen conterred—aund in
case of Degrees conferred in Upper Canada, the Student may
be admitted to the Bar at the end of three years, notwithatand-
ing his having been entered on the Law Suciety’s Books hefure
taking the Degree,—provided he was entered prior to 1st March,
1860—otherwise the Degree must be prior to the date of his
admission.

Harving referred thus casually to the syatem anlout to be
adopted here, and to the advantages which will accrue there-

from, I will nuow proceed tu give a sketch of the difference
which exists Letween the Profession in England, in America,
or the United States, and in this country ; offer a few remarks |
upon the different systems; shall next endeavour to give a
slight history of the rise and »rogress of Law and Lawyers in
Canada, and conclude %.ith a few suggestions on the Study of .
the Law, and the varivus advantages which belongs to ous
profession.

In Eogland, the different hiranches of the profession are kept
distinct and separate. There is no amalgam tion between |
Burristers and Attorneys, as there is here.  To a certain ex- |
tent, the Barnster looks down upon the Attorney,—although
in a vast measure he 18 dependent on lim for his success.
Indeed, in tormer days, I believe it was considered highly de-
rogatary for a Barrister—especially if he were young at his
profession—to be secn conversing with an Atturney, as it was
cousidered to be eymptomatic of “touting for briefs.” No bet-
ter illustration of thus feeling can be given than by relating,
an anecdote of the late Lord Norbury, who, being vuce applied
to for & shilling subscription to bury a pauper Arturney, wag-
gishly pulled out a guinea, and tendering it to the applicant,
said: * What! ouly a shilling to bury an Attorney ? Iore’s
a gunta! Go and bury one-and-twenty of ’em.”

The profession,—as in this country—is divided into two
classes, viz: Barristers and Attorneys, and Solicitors, The
difference between these two lust being that one practices at
Common Law and the other in Equity. There are others who
follow special branches of the profession, such as Proctors,
Conveyancers, Special Pleaders, &c.

In the United States there is no such distinction. The term
Laiwyer indicates one who practices all the branches of the
Law. Their practical minds and levelling epirit have wiped
out all nomiual distinctions in the profession. Their only
qualification is five year’s study in an office, and the passing
of 2n examination. That accomplished, ~very avenue of dis-

tinetion which the professicn atiords is open to the young

candidate, without any questions heen asked as to whether
he atudied na a Barrister or an Attorney, at Chaucery, or a$
Common Law.

In Cannda, the distinctiona between the Barrister and the
Attorney or Solicitor, are recognised as in England, with this
difference, that it ia here permitted th practice all threo and
combine them together, so that the sume persuon muy be as
once Barrister and Attorney and Solicitor.

The advantage of this system has been recognised by high
legal authority ir. England, and strong opinivua expressed in
favor of vur Canadian plan.

In s number of the Law Mayazine, and Law Revicw of last
year, the fullowing passnge vceura.®  After referring to the

ractice of advertising as adopted 1.y Lawyers in Canada, who
in & p'ain straightforward way inscrt their names as Barris-

_tera, Attorneys, Solicitors, Conveynncers, &c., in the different
i local newspapers, the cditor compares it to the English dodge
- of publishing a book, or an Act of Parliament, somewhat after

this style ** The Metropolitan Houae-maid’s Window Cleaning
Protection Act, 1860, with notes by Job Brietless, Esq., Barris-
ter-at-Law, Lincoln’s Inn.”

The editor then goes on to say: “ In Upper Canada it will
be recn the same men practise both as Sulicitors and Buarris-
ters, and furin themselves into firms.  The practice is recom-
mended by good sense and reason. The state of Society no
doubt favors the combination, and much might be said for the
system in England were it openly adopted with us. A paper
insued by the Law Amendment Saciety, published in 1852, on
the relation between the Bar, the Attorney and the Client,
affords ample evidence of what is the opinion among liberal
minded men in the profession on this subject.”

Indeed, the Canadian system has been to a certain extent
recognised in the High Court of Admiralty in Eogland. This
Court is divided into two Inferior Courts, the Instance Cours
and the Prize Court, in which Barristers and Attorneys prac-
tise with cqual privileges. It is therefure a matter of ;reat
congratulation, as well to those practising the profession, as
to those about tc commence the study of it, that we havea
aystem which in this respect coiabines the advantages of both
the Euglish and American plans—the dignity and learning of
the first, with the practical utility and strong commnn sense
of the Second.

However, on reflecting on the peculiar circumstances uvder

" which the practice of the Law was commenced in this country,

it will be seen that it could hardly have been otherwise. Now-
a-days there is scarcely a willage of any note in Canada that
dues not contain one or twe lawyers, in whose offices some
instruction can ba obtained as to the practice aod principles
of the profession, and where suitors can obtain redress. But
how different was the cnse some fifty or sixty years ago, as
the commencement of this century ? 1 doubt if there were half-

:a-dozen Law Bouks in the country, and there were certuinly

not a dozen Lawyers.

Litigation must have been slight; but slight as it was, the
number of Lawyers was insufficient to meet the demand for
their servicess—aso much go that in 1203 Parliament passed an
Act authorizing the Govenor to licenze six individuals to
practise Law, and these six together with the other practition-
ers, were only too glad to transact any deacription of business,
whether as Barristers, Attorneys or Conveyancers. There was
scarcely work enough to earn a livelihood by practising all the
branches at once; money was scarce, and pecessity therefore
compelled the adoption of the plan now universal in this coun-
try of combining them all together, leaving it optional to the
practitioner to choose one or more as it pleased him. No doubt
the same rer=ons, combined with the republican element, pro-
duced the sai e result in the neighbouring States.

* Sce 6 U. C. Law Journal, p. 157.
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When Canada was inally congquered—that 19ty aay after
the Treaty of Paris, which was concinded on Tath My, 19000,
the Eonghsh Government granted o the Candians, bemg then
anentirely Feench popalation ameunting t aboutin, i sonls,
the prisilege ol having their own Laws and Religion, anid an
Act was passed to that eflect by the Tmperial Parlinment in
1778 Ac that tuve 1 pper Canadie was Little beteer than a
wiblerness, and the necessity for bringimg Enghi<h Laws into
thiv part of the Provinee did nat aeeur untl long atrer,

The Declaration of Independence in 1774 and the conse-
quent war between Great Britain snd the United States, drove
n great number of logal British sul jeets to take up their abode
w that portion of Canada now known us Upper Cannda, The
population being enti-ely British, and having increased to a
srent and unexpected extent for the reasons above given, the
ipplication of the French Law was teund irksome to o grest
degree, and it =oon hecame necessary to effect a change.

Fhis was effeeted through the instrumentality of Lord Dor.
chester, in 1791, hy duiding the provinee of Canads iute
Upper and Lower Cinady, and giving to the Upper province
a separate Constitution and Laws.

The firat Upper Canadian Parlinment met in Ningara, then
called Newark, on 17th Septemher, 1792, and at once passed
un Act adopting the Laws ot England as the rule for the de-
cimon of all controversies relative to property and civil nights.
"This was the first Act passed, and the second was cyually im-
portant . It established “wal by Jury for the decision of all
1»sues of fact.

It was not howeser until the year 1794 that a Court called
the Court ot King's Bench was estabhished ; on this Coutt was
conferred “all such powers and authorities aa by the Law of
England are incident to a superior Court of Civil and Criminal
Junadietion,” and was to be presided over by a Chief Justice
and two puisoe Judges,

(To bLe continued.)

CIVISION COURTS.

TU COHRRIKPONDENTS
Al cammiugmcaliont ~n the sulpect of Doasion (hurts, or having any relation to
Dicasom Caurts, arean fulure to he u ldresse (1o The kditors of the Law Jrur.al,
arvic 1*
- Hothor communecalions are as hlherts ta be  The Edutars of the Luwe Juurnal

Torante

THE LAW AND PRACTICE OF THE UPPER
CANADA DiIVISION COUPTS.

(Continurd jrom gage 37.}

In 1838 the number of courts was 173, the number of
commissioners presiding therein 106X —on an average six
commissioners (judges) to each court! [n some of the
larzer towns two ouly of the commissioners for the court
presided, the others following in their turn, unless a
difference of opinien arose, when it became recessary to
have a third commissioner present.  In other places three
commissioners held the court, and in many places from
four to six of' these gentlemen occupied the seat of justice
at the sawe time. Each commissioner doubtless had his
own opinivn on the cases coming befure him, and each
court its own not.ons of what was right, changing, it may
be supposed, with every change in the presiding commis-
In tact they had no settled rule of decision; and
Justice, or more frequently injustice, was administered by a
thorough contewpt of law. With one thousand and sixty-

sioners.

eight commissioners what conbl be expected © few of them
had thot tranmey i the vales aad vonrse of Taw, and forms
of business whieh coneerned their othee, without which
they could not be expeeted o determine tizhtly, aud keep
within the bonnds of their jurisdietion

Teie easy ta sunpose that this would Tead to o mischie-
vous and embarrisine contrariety of decision in the same
coutt, and armnust the different courts 3 so that each tri-
bunal would have almost a law to itsclf—nay. changing at
every «ittine of the court

The intrinsic ohjections to this system were too marked
to admit of question; and they wonld every day have
become wore apparent as the growing business of the
country presented eases involving new and more complex
The rapid advance in the
population, wealth, and business operations of  ~nada
would, doubtless, in a few years necessarily have supgested
some decided change. But other eraunds were suneradded
of a tangible character, and e~tabli-fel 4 weneral ¢ - “etion
in the public mind that some improsed system should be
devised fur dispensing justice i the inferior tribunals,

questions fur deterounation

The commissioners of the courts of requests were openly
charged not only with izuaranee and ineapaeits, bat with
rcorraption and partiality, as well as making merchandize of
 their office.
 from time to time preferred to the Exceutive Govornment ;
“but in the great majority of cases the paities who felt

themselves aggrieved went no further than to express their
dissatisfaction in general conversation, or in the publie
spriats of the day.® In fact these courts appear to have
1fallen into thorough contempt. They failed to give eatis-
{uction in any way to the public, and did not cven com-
mand that small share of respeet which would enable them
sto preserve common order and decorum at their sittings.
Nuch a state of things could not last long.  In May, 1839,
the House of Assewbly passed an address, praying the
Licutenant (Governor to appoint fit and disinterested per-
sous to ‘“ make such an investigation and scrutiny into the
“public departments of the Provinee, as would enable them
.to report thercon and rccommend such changes in the
system as they might deem beneficial.”
i In compliancc with this address commissions were issued
vin the October following; and to Mr. Draper and Mr.
! Hagarman (the law officers of the day) was committed the
rinvestigation respecting ¢ the courts of requests, and com-

A\ number of complaints against them were

{ missioners of thesc cou 3.’
b _ . S

{ ¢ Mapy of the complaints, doubtless, arose from the disappointment of losing
! suitors: for some of the courts were most respectably constituted, and gave natis-
' faction in thelr mode of conducting business  The writer reculfects the present
. Judge of Mid Hesex presiding in the Court of Requests for tho town of York, and
" other gentlemen of education and intclligence; but the great majority of com-
{ mussioners were in & high degree ignorant, and as presumptuous sé they were
| ignoraut.



62

LAW JOURNAL.

[Maren,

The points propesed o the consideration of this com-
The matn one was, * Whether it might-

mittee were few.
not be practicuble to provide fur the recovery of amall
debts in a manner more consistent with the hixed principles
of law and equity, by dispensing with the services of nume-
rous commissioners then acting in the courts of requests,
and substituting a system of occasivnal circuit courts in
cach district, by the judge of the district court, with
liberty of a jury in certain cases;”’ and the committee
were uot rostricted tu the specified queries, but were
invited in the spirit of their instructions to investigate
geaerally the subject proposed.

After a thorvuyk investigation of the subject referred to
them, the commissioners in the month of December in the
same year reported. They arrived at the conclusion that
courts of requests ought to be abolished; and in order to ren-
der the system of Jocal tribunals for the recovery of small debts
useful and efficient, that new courts should be established

They recommended for adoption the organization of
ocourts with similar jurisdiction as to amount to that of the
courts of requests, in cvery district in Upper Canada, pre-
eided over by the judses of the several district courts
(thereafter to be barristers of threc years’ standing), and
that salary should be substituted for payment by feez. In
support of the proposed change was, amongst other grounds,
urged the strong probability of uniform principles of deci-
sion, not only in cach district but throughout the Province :
that the jurisdiction of the courts would be confined within
the limits intended by the Legislature, and would not be
overstepped by district judzes, as was often the case by
the commissioners of the cour.-, “froin a want of clearly

understanding technical distizictions, and the observance of

well-established rules of cvidence and law, as regards the
responsibility of parties ; a competent knowledge of which,
it was assumed, existed in the different judges of th. dis-
trict courts "’ and that the administration of justice would
be on a more independent fuoting by substituting salaries
for fees—the existing system making remuneration depend
on the amount of business done.

* Without pausing,” szid the report, <‘to consider what
may have beea the effect, the tendency of such a system
tu encourage litigation is sufficiently obvious; and indeed
ope ground of accusation against the commissioners which
has been urged is, that they are inclined to favor those
parties who bring the greater number of suits before them
for adjudication.”

This r~port was laid before the House of Assembly the
following year but to late in the session for proper consid-
eration, and no further action was taken upon it by the
Parliament of Upper Canada.

{ 70 be continued )

FXPENSES IN THE COURTS.

The difficulty which Mr. Cossey suggests in his letter
published below is worthy of consideration It is one the
practical remed; ur which is not casy to detcrmine. At
the utmost it could unly be in cases wherca sum certuin
was claimed for debt or the like that a judgzment by default
could be entered It would never do to apply the rule to
actions for damage-.  The eutry of appearauce would be
a notice of defence and failing such notice jadgment could
be entered of course.  Look vn the other side and suppose
a defendant having a good defence fails to enter it with the
clerk, a thing that would often occur, or be brought about
by coetrivance of a dishonest plaintif—even if a certain
time were given to apply to have that judgment set aside
there would be po end to the difficulty and iuconvenience.

In the case put we have no compassion for B. he could
have saved all the expense he was put to by giving a con-
fession of judgment to the bailiff who served the summons,
which confession that officer would have been bound to
take—or ke might after service and a proper time before
the Court day, have attended at the clerk’s office and ac-
knowledged jrdgment to him. We bappen to know that
many of the leading Couvnty Judges are not in favour of
allowing 2 jadoment by default to be entered iv any case
by the clers, believing that it would open the door to fraud
and compicate the simpl. procedure of the Courts.

Mr. Justice Burns we believe, when holding the office of
County Judge, was against evea the modified rule allowing
judgweut to be entered on confessions except as now upon
order of the judge made at the sittings of the Court  The
interest of defeadants are studiously cared for uader the
Division Court Law. They can give a confession 10 either
baikiff or clerk, or if the suit is one to which the ordinary
confession would nat be apnlicable, the defeadant can under
rule 30 serve a notice of admission on the plaintiff or on
the clerk—and a plaintiff may do the same thing us to de-
fendant’s set off  The rule will best cxplain itself.

“ With a view to save unnecessary cxpense in proof, the
¢ defendant (or plaintiff) shall be at liberty to give the op-
“ posite party a notice in writing that be will aduit on the
“‘trial of the cause any part of the claim (or set offy, «r any
¢ facts which would otherwise require proof, and after such
“notice given the plaintiff (or defendant) shall not be
“allowed any expense incurred for the purposes of such
¢ proof—the notice to be according to the form,” &c.

We are not prepared to deny that in some cases the
present practice may operate to the loss or injury of plain-
tiffs without their ability to prevent it, but deny in toto
that defendants can justly find fault with the Jaw as it isin
this particular. Perhaps a provision of this kind might be
an improvement, sllow judgment by default in cases of
debt for sums certain where the claim entered is accom-
panicd by an affidavit from the plaintiff that the same is
duc and unpaid.  And to guard against an improper judg-
ment standing allow the defendant to apply for a new trial
on terms at any time before actual sale of his property.

We should hke to hear from clerks on the subject gen-
crally.  Will some of our old friends state their views:

T the Fditors of the Law Journal.

Gesrrevex,—The Division Court Act was intended to afford
a cheap and speedy remedy for the recovery of small debts.
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I submit that expericnce in its working shows in many in-
stances o very expensive remedy to ntigants under the present
procedure , this is inevitable, as plaintiffs rarely koow until
their cause is culled in court whether there is auy defence or
not, and are otten muleted in heavy expenses fur not being pre-
pared or in being expensively prepared when there is no de-

fence, I think the procedure in the County Court should be-’

adopted which would give all parties timely notice of what

they are to meet at court and to be prepared for every von-

tingeocy. I will give you an illustration of what [ assert, and
it 13 not an exceptionul one; they are numberless. A, of
Hamilton, rues B. of the County of Perth, where debt was con-
tracted, aud brings with him two witnesses to prove his claim.
On the cause beiug called, B. makes defiuit and consequently
no evidence is required.  Distance A. and witnes« travelled,
seventy miles, thetwo witnesvesareallowedsav, $6 each, amount
$12 which may or way not he collected. Then there is A’s
exnenses, suy St more, which in any event is lost.  Now, if
B. had been required to put in an appearancea certain time
hefure court, and did not do s, 86 would have been saved
to A, and 812 to B. The cost< had there been judgment by
defanlt under the procedure, 1 recommend would have been
only €1 50, a clear raving of 16 H0.
to have the pracess s¢ framed that defeadant should appear in
eight or ten daya after service with a notice of the day court,
would be F~ld fur the trial of issues and in default of appearance
the clerk ...ight enter judzment, and after a time to be named
issue executivn thereon. I would allow on every judgment so
entered for fee fund the same as an undefended bearing. This
method would save thousands of dollars now paid under the
present procedure.  Ilow very simple for plaintiffs who reside
at a distance to write to the clerk if any appearance entered,
and it not, how very satisfactcry to remain at home and not
bie compelled to wuste valuable time and money in attending
court? The plan I propose would at once silences the very
frequent and emphatic words of defendant!! I a=vER 1~-
TENDED TO BEFEND, AND IT I8 HARD To PAY SO MUCH EXPENSES.
I have had long experience in the working of the Division
Courts, having been clerk for seven years, and what I say I
am confident is the unanimous opinion of all the clerks in the
Province. Our judge takes every pains in his power to make
the working of the courts as inexpensive as possible. [
have oftan heard him when parties who made no defence com-

plain of the expenses of witnesces who attended to give evi-:
dence, say parties must come prepared as they do not koow :

what they have to meet until defendant is called : and the ex-
pense must be allowed, at the same tinie remarking ha could
not agree hut that a different procedure should be adopted Ly
the legislature.
Your<, &k‘.,
Wu. Cossev,
Clak $th D. C. Co. of Perth.

Shakespere, Jan., Sth, 1861,

A FEW VEXED QUESTIONS.
To the Fditors of the Law Journal,

Toronty, February 1lch, 1861,

uenTLFYEN,—T hase been a reader of vour Juurnal for some
years past, and can bear testimony to the very great service
vou have done the public—lay as well as professional—espe-
cially in reference to questions affecting the under-current
business of the peaple in the Division Courts and matters con-
cerming the Municipal lawa.

Having frequently occasion to do business for myself and
othera w the Divisian Coarts, 1 have feund a great difference
af opiniun on saue poants among persons adnunistering the

LAW JOURNAL.

My plan would be

I Division Court laws, 80 much 8o as at times to occasinn great
publi¢ inconvenience.
The vexed questions to which I more particularly allude are
those, on which I do not know that ysu bave given any opin-
!on in your Juurnal  Suppose a case-—
©1st. Where “A” obtaine a judgment in Toronto against
(B, who hives at Barrie.  In due course a transeript 13 sent
| from the clerk in Toronto to Barrie for collection, and an ese-
{cution 1ssued, upan which the baliflt returus ** Nulla Bona.”
[* B then removes to Owen Sound, * A ” learns that he hins
; property there, and goed to the clerk in Torontu for a trans.
teript to Owen Sound.” The clerk in Toronto turns tu his hooks
lund finds that the Barric clerk bas sent in a return under the
" keal of the court, stating that “* B’’ has no goeds in his Divi-
"stun. The return is othcial, and so entered by the Toronto
clerk. ** A”is told by the Toreato clerk, **I cannut give you
;@ transeript to Urey, you must apply to the clerk at Barrie,
s all proceedings are removed from this court to Barrie”  «A”
! replies, that the original judgment is pot removed but only a
| transeript, and that as scon as the Toronto clerk officially be-
-eomes aware that the Barrie clerk has not made the amount
ion the transcript from Toronto, be may give a transcript to
|avy other county : or, if heis made awure that ** B” has come
i to reside in the Toronto Division, under such circumstances
he can issue an execution in ‘Turonto and levy the amount on
the original judgment. The Toronto clerk refugesto issue any
i transeript in either case, and refers the applicant ** A’ to the
i Barrie clerk. Is the clerk rightin so acting, in your opinion,
;and may he not legally issce a transcript to another county
“on getunga retura of ** Nulle Bona”’ from Barrie? You will
! ybserve in the Consolidated Statutes, {Sec. 139), that the words
lare used in reference te transcript judgments, that ‘“all pro-
{ ceedings may be taken for enforcing and collecting the judg-
i ment io such last mentioned Diviston Court by the officers thereof
that could be had or taken for the like purpose upon judgments
irecovered in any Division Court.” In the original act the
rword ““may”’ was “ shalll” It is cuntended that the word
‘ “may” is merely directury, not concluding proceedings in
{any other Division. You will see that the words of the clause
! do not ray that the transcript sent ** ghall hecome a judgment”’
"of the Division Court to which it is sent, but the judgment of
“the original Division is reterred to as existing and merely for
the time suspended.

2nd. * Payment of money into court on a lender previously
made.””  Sectiona &7, &5, and N, refer to the law governing

payments icto court on a tender of money. In the &8th eec-
tion you will find these words: * In cas<e the plaintiff do not
further prosecute hiy suit, all further proceedings shall be
stayed unless the plaintiff within three dags give notice of his
intention to proceed, &c.”” Now, a case hike this occurred—
A7 sues B for rent, say £10, B pasy< into Court £,
having previously tendered it under these sections. A’
does not give any notice as the law requires, within three
days after learning that the money is so paid—of his intention
to proceed for the balance of the £10 ~ The case comes up
Sor trial, or stands on the trial list Lefore the Judpge—" A
says I wich to proceed for the balance of the £10—* B suys
vou cannot do this—you are barred—** all proccedings are
stayed.”” A" then says to the Judge, { am not withng to
take £5 for £10, my not giving the three days notice was an
oversight, I will give it for next Court, and adjourn the suit,
or withdraw my case entirely and bring a new suit.

Now, under these circumstances, is ““A” barred from recover-
ing anything more—c.1 the Judge not legally grant him an
adjournment for the purpose of gising notice to proceed, or
can A7 not witlu?rmv hic suit—in other words be non-
suited? Do the words *“ali procecdings shall be stayed
unless, &7 amount to an absulute dar, hke a judgmeat on
the merita ?
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Und. * Dividing Causes of At Section 59 of the Divi- |
sion Court Aet say<, ©* A cause of actions shall not be divided
into twa or mare suits for the purpose of bringing them wihin,
the jurisdiction of the Court.”  In some lh\nmn Courta it s’
held that ** A" having 4 note, say for L10, and an account
fur £20, all due, may at the same Court rue vn the note as,
one cause of action, and for the account as another, both being
against ** B”—or, that * A" having an account for £10, and .
an action for d.\mn}.,eq for a breach of contract, or fuor a tort !
for £1U, can divide them—both together bem;, under L2 'y
aud in the first case both wwct!wr being over L5, Now,:
can “A” ro divide his causes of actien in your opinion,’
Must he not in the first case (as ne certainly could, and legally |
secure County Cuurt costs,) sue in the latwer Court?

Maust he not in the latter cuse join the two eauses of action,
both Leing within the jurisdic:ion (within £23) and sue in
one action ?—or does the fuct in the latter—that one is for
damages or tort, and the other on contract, warrant a different |
course’ In other words, can & persun in the Division Court
sue for tort and contract in one action?

dth. ¢ Diveion Cowrt Claks Framining Garnshee Delits”’
The last case oceurring under the Division Court Laws to;
which 1 will direct you attentivn, i3 the tollowing :—The |
Consulidated Statutes of U pper Canada, 4. pages ’4\—‘.) sec- ’
tions 295, 205, say, ““In cases in the County Courts, when the
amount da:med, Ae., i within the Jurisdiction of the Division !
Court, the order to be made, &¢. shall be fur the garnishee to
appear before the Clerk of the Dixision Court, ac., and if the
g.unhhce do not pay, &¢., and do not dispute, &e.,” then the

udge is to make a certain order.

By this attaching order the garnichee muet either go and
admit the debt or deny it belure the Clerk, who must of course
keep some kind of a record of it—in default to do so, on cer-
tain proofs the Judge makes an order to enter judgment. .
Now, you will see that by this section, a burden is thrown
upon Division Court Clerks, that may be onerous, yet no
provision is made as to what they are to ' 1rge, nor how they
are to proceed in the examination of the person garnishee .
Would not the proper compensaticn be fuund by luukmg at
the tariff of Clerks fees, thus—

Ist. *Taking confession of judgment,” 15 cents—putting
the taking ot the confession or denial of the garnished delter
on the snine footing as a confession.

2nd. “ Every affidavit taken, &e.,”” 20 cents-—~supposing the :
Clerk to swear the debtor.

Jrd. “Transmitting papers, &c.,” (that is the examinations)
to the County Clerk, Xc., in addition to postage, &c., 20 cents. ;
'Thus in each case the (‘lcrk’s fees would be, s1y 55 cents.:
Your opinion on these four points is respectfully requested. .
I would remark that there are several other apparently un-
settled points of Jaw in the Division Court practice, in myl
mind, to which, owing to the length of this communicativp,
I caanot now refer. \

I amw, yours truly, e,
1
CiarLEs Drranp,

Barrister.

We thank Mr. Durand for Lis very acceptable comnmunica- !

tion, and regret that it did not reach v sufficiently early to '
enable us to cnter into an examination in the present number, |
of the vexed questivns to which he refers. We injert the:

letter at preseut. i
l

It ia by communications such as Mr. Darand’s, that unifor- .
mity in the Courts will be most effectually prumutcd —
Eps.L.J ]

“and the list dehvered to them to collect :

U. C. REPORTS.

QULEN'S BENCH

(Reperted b Curistoprt R Rontsson, Enq o Burnster at Law)

MceMineay v HueH Raxkiy, Retnes Spoosenr, Patrick Davy,

AND JAMEY SwIFT

Nl —Rate Lrvd Ly trustees—Viduntary Subscriptions

The freehelders and hous liolders of nschool Rection cannotsubstitute avoluntary
subcription among themselse s, for the cypenses o1 the sohiool dnstead of the
proves ats made by law ol resolutzon to have sach subseripton, aud that
thee t1nstoes bglected to eollect 1t 4 ther lore DO atiswer to the avonrs lor a
tule Jevied by thew an the usual way.

T, 20 Vi Ivany

questicn to be determined in this cuse arose upon demurrer,
essary 10 give at length, were

The
and the pleadings, winch it is unne.
in cubtance us follows : —

The plaintiff brought replevin for a cow and ealf

The defendant, Jumes Swift, as collector of school sectivn aum
ber 14 in the tewnship of Kingston, made cognizance under a
warrant dated the 31st of May, 153X, from the other defendants,

. Hugh Rankin, Reuben Speoner, and Patrick Daly, as school trus-

tec~ of said section, tor a rate assessed and directed to be levied
by them for the calary of the teacher and repainng the school
house. And the other defendants, the trustees, avowed ~eparately

. fur the <same cause.

The plaintiff pleaded to each cognizance, in <eparate pleas, that
before the taking, namely, on the 15th of January, 1858, at the
arnual school meeting of the trecholders and householders of suid
“ection, it was resolved and decided upon by the majority present

* that the salary of the teacher, and all expenses connected with smd
* «chuol, should be raised and provided for by voluntary subscrip-

tions of the treeholders and houscholders of <aid «ection @ that £70
was then subseribed, and the defendants were informed therceof,
and therenpon it became
the duty of the trustees, before the mahing of saud ratee and war-
rant, to ennse tne defendant Swift to collect the caid subseriptions
yet that the <aid trustees, neglecting thar duty, and the decision

. and desire of the <aid majority, whick 1t was thea dutv to carry

out, did not collect the saul subscriptions, but wronzfuily unade the

- ~aunl a~<e~sruent aud warrant.

The defendant Swift, and the other defendants, the trustees,
rephied, respectively, to these pleas, tuat the said resolution uwad
decision was in the following words: —

 Resolved, that the expences of this schanl section be paid by
i voluntary subsenption, and the balance to be raised from a tax to
i be levied upon the parents and guardians of those sending children

: to the school &’

. That there was no other decision whatever as to the mannerin which
the teacher’s salary and the other expenses connected with the
" school snould be prowided for : that the whole amount subscribed
voluntarily, under the <aid resolution cr otherwice, was £2 2v 6.,
which could not be collected, and would have been wholly 1wsufh-
cient, wherefore the rate in the said cognizance meptioned wa~ duly
xmposcd by the said trustees.

The plaintiff rejoined, to each replication, that he was not the

: parent or guardian of any child sent to the school, aod that a tax
! could not be lawfully levied upon im in respect of the balince of
; the expenses of such section after said voluntary subscniptions,

according to the terms of <aid resnlution : and that for this. as well

. for the reason mentioned in the ples, the said rate was uniawfully
{ imposed.

Defendants Jdemurred, on the ground that the plaintiff being a
a frecholder aud householder of the section was hable tu the 1ate,
'and was not cxempt by reasen of his not being such jarent or
gu'm]nn that the mode of raising the balance of the expenses of
«nd section provided hy the resolution was insensible and iliegal:
that the trustees could not legally carry ont <aid reselation: and
that what was provi led by it bong insufficient, they were yusufied
i levying the amount by rate on all the frecholders aud house.
holders ot the section.
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Facharids, 9 (', for the demurrer.  Eecles, Q C, contra. 13
& 11 Vic, ch. I8, sec 6, sub-sec 4, sec. 12, sub-secs. 4, 7, U5 1b
Vic, ch. 183, cee 13, were referred to

Rupinsoy, O, J., dehvered the judgment of the court.

We were not referred to any provision 1n the school acts, and
we can fin'l none, which suthorises the freeholders and househoelders
inhabiting a =chool =ection at the general school meeting 1w Junu-
ary to puss a resolution to substutute a voluntary subseription
among themselves, for all schiocl purposes, which must be accepted
and relied upen in hieu of all the provisions mwade by law for de.
fraying such expenses: nor do we find apy enactment which mahes
it the duty of the trustees, or give« them suthotity, to enforce pay-
ment of uny such suis voluntarily subscribed: snd without this

being shewn, 1t 13 impossible to contend ithat the autbority of the

trustees and municaipality to provide and collect fuuds is super-
seded by thie mere tict of any such voluntary subseription having
been made, which did not end in the necessary funds bewmg
produced.

Then, also, the resolution on which the plaintiff relies, as au-

thotising the voluntary subscription, is set out by the defendants,
and it is not dented that it is set out truly, and nothing could be
wmore absurd than thao that resolution, for 1t expres-es that the
expen~es of the school section (that s, all the expenses) chall be

paid by u voluntary subscription, and ye? that the bulinee <hull be .

levied upon the parents and guardiaos of those sending cluldren to
the school. They meant no doubt to say, upon the parents and
guardians of the children seat.

The only question, therefore, is whether the defendants have in

their avowry shewn a legal authority for the rate we menn, whether
the trustces bave, so far as they are concerned ; for although they
may have proceeded illegally, it may not therefore follow that the
coliector would be a trespasser in consequence of any thingillegal
being done, which did not appear on the face of the warrant.

The school trustees rely upon a rate made by themselves, and
for all that appears of their own authority given to them by law,
for paying teachers’ salaries, and for the repairs of the school
house. We see no room for doubt that they had authority to levy
such a rate under the 7th sub-section of vire 12th section of the 13
& 14 Vic, ch. 48.

Judgment, in our opinion, must be given for defendantsupon the

demurrer
Judgment for defenants on demurrer.

ScoTT ET AL. v. TE CoRroRATION oF THE Tows oF PeTERBOROUCH

Munacipal corporafimms— Work and Libour—Pleu, that the deld was incurred in
previous yeuar wcathout authorty, and na provaded for

Declaration sgaiast the Corparation of the Town of Peterborough for 1860, for
work and materials, and tor goeds and mopey supplied 1o ald and assist 1o
the rinetruction of a cettain biridge acrose the niver Otonabee, connerting the
houndary line between the 1ownstips of Otonabees and Dournan said County of
Peterbureugh with the toundary line botween the toxoslup of *niith aud the
tawn of 'eertor ugh.

DPlegs 1 —That the cause of actinn aroge for and eonceraing & debt incurred and
Glling dues duning 1854, wiich was .ot *.a.un the ordinary expenditure of the
corporation for that year, and for which po estin.ate was made and nou rate
imjosed.

2 That the debt wax incarred 10 1859, for assirting to build 8 bridge pot within
the mupiapality, which debt was not autborised by any by law, nor any rate
pronided therd for

3. That the bridge was not on the bounds of the said tawn of Peterborough

Held, on demurrer, that the first and second plea shewed a good Y fonee: and
that the third plea was alsa good, for the declaration sufficientiy shewwd that
the bridge was not seithin the town, thuugh that was not negatived Ly the plea.

DecraraTioN for money payable by the defendants to the plain-
tiffs for goods bargained and sold, for work and materials, money
paid, and fur goods and money <upplied, furnished and given by
the plaintiffs to divere persons at the request of the defendants, to
aid and aswustin the constructionr of a certain bridge across the
river Otonabee. connecting th.e boundary line hetween the town-
ships of Otonabee and Douro 1n the said county of Peterhorough,
with the boundary line between the township of Smith and the
town of Peterborough: anil for interest, for money hal and re-
ceived, and on account <tatea

Necond plea, that the ! 0= cause of action, if any, arose
after the passing of the wot 22 Vie, ¢h 99, for and concermng a

“the Court of Common I’leas in the case cited, of Mellish v

debt alleged to be ncurred and falling due during the municipal
pear, 1839, by the defendants, being a municipal corporation
under the said act. and for which saul alleged debt, which was not
: within the ordinary expenditure of the sawd corporation during the
!'said year, no estimite was made by the «aid defendants, nor any
| by-lnw passcd by them for the creation of »uch debt, nor for im-
- pusing any rate over and above, and in addition to ull other rates
whatsoever for the payment of the said debt.
Tiard plea, that the said allcged debit in the declaration men-
tionced, was incurred after the passang of the act X2 Vie., ch. 49,
to wit, in the municipal year 1859, hy the defendaunts, being a
-aunicipal corporation under the said act, i assisting to build and
,erect o bridge not withnn the said muaicipality of the said defen-
dants, which said assistance, and said debt was not authorised by
:apy by-law passed by the said defendaots, being, 8 municipal cor-
poration as afuresuid, nor uny rate nor means whatever for the
psyment thereof provided

Fuourth plea, to the fourth count, that the bridge in the said
fourth count mentioned is not situated or etected ou the bounds
. of the said town of Peterborough.

Demurrer to all these pleas—that the defendants admitting by
their pleas that they employed the plaintiffy to do the work, per-
form the services, and expend the money in the declaration men-
“uened, and that they have recerved and are enjoying the benefits
.and advantages thereof, the matters set forth in the said pleas
- respectivaly constitute no good or legal bar to this action.

FEeceles, @ C., for the demurrer

Read, (4.C., contra, cited W llnh v. The Town Council of Brant-
Sord, 2U. C, C.P. 35.

The statutes referred to are cited in the julgment.

; Rosinson, (. J, delivered the judgment of the court.
i

The first two pleas appear to come within the decision made in
The
Toen Cowncdd of Brantford (2U0.C, C P.35), and though that judg-
ment was given upon the effect of the origical Municipal Act, 12
Vie,, ch. 81, as amended by the statute passed in the following
year, yet it equally applies to the state of the law which existed
10 1858, and exists at preseut.

The plaintiff in this case has endeavoured to maintain that,
l without reference to questions upon what municipal corporations
| ought to Jo, and what they may or may not legally do in regard
to 1ncurring debts and providing for their payment, it is sufficient
i to warrant a recovery against any such corporation that the debt
‘upon which they were sued was incarred fur a good consideration
in mopey, or materials or labour which they have accepted and
used : and that it is no defence which they can be allowed to urge
that they have not themsclves taken certain proceedings which
the Inw required them to take, cither in contracting such debts or
providing for their payment  But we cannot, we think, rest upon
any «uch principle, The legisluture, in order to protect the io-
terests of the rate-payers of the scveral municipalitiex against
abuce of the powers intrusted to the muuicipal councils which
represent them, and which have nuthority for many purposes to
bind them, have provided certain-restrictions upon their powers,
which restrictions would be of little or no value for the purpose
intended intended if persons dealing with corporations were not
obliged for their own safety to enquire inte and take notice o' the
exteot of their powers, and what does or does not come withia the
proper scope of their authic-ity. No doubt, when a person who
has ndvanced biis money or applied his labour at the request of a
corporation, and is serkiog to enforce payment., is met by de-
fences of the Kinid which are set up in this action, if such defence
succeeds, a case of apparent hard-hip is creaced, and sometimes
of great real hardship; hut it is necessary to consider what is due
to the community, on the other hand, and what ruinous waste acd
injustice mght take place if certain checks were not imposed on
the actions of municipal vodies. Some checks have of necessity
been imposed, and when in any sach case the governing body of
a corporation has cleariy exceeded its legal powers, courts of
justice have na diseretion to make their acte neverthieless dbinding
upon those whom they represent 1n ope case more than in another,
nor ‘n any such eqee
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[Mancy,

The defendants in their second plea object to the attempt to
make them Lable in this action for a debt 1ncurred not by them- .
selves—thint 1, not by the Council of 1860—but by the Couneil of
the previous year, 1539, vecause they say 1t was not a deht con-

tracted for anything witlun the ordinary expenditure ot the cor- |
poration for that yews, (1839,) when the debt was incurred, nor .
yet was there nuy estimate munde in 1859 of the sem that would |
be required to meet 1t, nor any by-law passed to provide for its

payment by imposing 8 speciul rate tor that purpuse 1 addition
(o all other rates; and it is ulleged that the debe not only was

tncurred in 1839, but that 1t fell (Jue within that year. i

i
Upoan the facts stated in their second plea the corporation have
nower in 1860 to impose a rate fur paying thiy debt. They ;
have vo authority und cannot be legally otiiged to pay 1t out of |
the moveys raised for meeting the ordiuary expenditure of theiri
year; and the question then i, can a recovery be neverthelvss
bad against them, to compel payment of a debt which they have
no power to raise funds for? :

The facts may have been such in truth as would shew the plain-
tiffs’ claim to be one for which the corporation could in this year
nuake provision by & rate, but, if they were, the plaintiffs should
have shewn that 1n a replicaton to the plea  We bave now to
deal with facts admitted to be such as the plea states

Mr. Harrison, in his very uscful work, the Municipal Manual
(page 10U8) has placed the question fairly in view, in s note to,
the 221st clause of the statute 22 Vic, ch. Y9, and the sume ques- -
tion is still open upon the law as it stunds in the Consolidated
Statutes, ch. 34, secs, 222-224 We see no meauns given to the’
Council of 1660, by which they can rmise money in the prosent
year to pay a debt incvrred and falling due i 1859, and not,
incurred for snything fulliog within ordinary expenditure; and'’
if the defendants have not menns given to them by law of rusing
by rate the money necessary for satisfying this claim, and this
not merely because the rate would exceed thar authomty as,
regards amount, but because 1t 18 for a purpose for which the’
detendants huve no authority to raise a rate. af this we say he’
the pouition of the defendants, then 1t appears they cannot be’
linble to bave a judgment recovered aganst them.

If in n cace like this, as stated in the second plea, or in any
other ease whatever, a judgment and execution sbould be obtained
against a corporation, then 1t appears that the 220th section will ’:
enable the sheriff to collect the amount by striking a rate and
causing it to be collected, if the amount be not paid to the sheriff
by the corporation within a month after the amount of the execu-
tion has been notified to them. But we take it that that clause
contemplates only the satisfaction of judgments for clsims which
the corpornlivu c~n lep~liy discharge, for otherwise the courts of
law weald have the power indirectly given to them of taxing the !
rate-payers without their consent to pay debts which the corpora-
tion itself could not pay by a rate.

We think the second plea is a sufficient bar to the action, and
that the third plea is ai~o good, upon the authority of the case of
Mellsh v. The Touwn Council of Brantjord, which apphes more !
directly to this plea. i

The 186th and 321st sections of 22 Vic, ch. 99, are to be con-.
pidered in disposing of the fourth plea. By the first of these,
clauses the corporation are confined in their jurisdiction, as atany |
rate they would be, to the hmits of the mumcipality which they |
represeut. But by the lstter clause the corporatian of a town
meay grant aid towards making a bridee on the bounds of surh,
town. The fourth plea asser:s that the bridge mentioned 1n the
fourth count of the decla-ativn 13 not on the bounds of the town
of Peterborough. Of courve, not looking out of the plea, we
could not say that that was any reason against the plaiprtiffs:
recovery if the bridge was within the bounds of the town. But
the question is, whether the declaration does not negative that
supposition.
a good bar.

It appesrs to us to do so, and if s0, then the plea is |

Judgment for defendants on demurrer.

ELECTION CASES.

(Reparted by Ronert A Harrisav, Beg, Burruter-at-Law )

Tur QUEEN EX nreL James Freming v. James E. Smith.

(Before the Honorable WirLian Hesky Drapeg, C. B, Chief Justice of Common
Pleas )
Municrpal laws—Cities— Qualrfication of (undidute— tendence—Consol Stat, U €.
cap M, see TV

Held, that fur the dischargn of every duty and for the exercise of ¢very power,
right or futiction of a muenicipal charucter, the City of Toronto does not form
part of the Cunaty of York thouch terrtormlly within its imity aud an 1ntegral
part of it 48 to the adnumstration of justice, #od tnerefors that a residevt in
the County of York, without the hunts of the City of Toronto is not, under sec

Tuof the Municipul Act, a person yuabfied to by elected o wember of the Mu-

maopal Council of the City

(Chambers, Javnuary 25, 1861 )

This was a summons io the nature of a quo warrente, under the
Municipal Institutions Act (Con Stat U. C. cap 54), dated 18th
January, 1861, ealing upon the Jdefendant to show by what au-
hority he claimed to use, exercise or epjoy the office of Alderman
for the Ward of St. John, w the ¢ty of Toronto.

The objection raised to hig election was that at and during and
for 12 months previous to the election he was not a resident either
within the ward or the city, as required by law.

1t was not denied on the part ot the detendant that in point of
fact the objection way well tuunded ; that is, that though carrying

- on bus'ness 1u the City of Toronto hie was not a resident in the dity,

his place of residence beiug outside the eity limits, within the
County of York

The defence was, that in peint of law residenee within the city
13 not necessary, provided there be residence 1n the county.

J. McDride “or relator; 4. Wilson, Esq., Q. €', for defendant.

Drarer, C J.—The question turns upon the construction to be
given to the 70th section of tue Stutute, which enacts that « the
persons qualified to be elected mayors, members of a council, cr
police trustees, are such resolents of the County within which the
municipality or pohee village is <ituate, as are uot disqualfied
under this Act, aud have at the time ot the election, 1n their own
right or right of their wives, as proprictors or tenants, freehold
or leasehold property rated 10 their owu names on the Jast assess-

: ment roll of such municipality or police willuge, to at least the
“value following : in cities, for alderman, frechold to $16Y per
-apnum, or leasehold to $320 per annum 7

By the Territorial Divisions Act (Con Stat. U C. ch. 3), the
counties of Upper Canada covsist of the several townships
therein mentioned a8 forming the same, including in such town-
ships and counties the cities, towns and incorporuted villages
situate within the limits of such townships and counties respec-
tively ; and in mentioning of what the County of York consists,
ten townships are enumerated, and then ¢ the City of Toronto ™
Territorially speaking, therefore, the City of Toronto is withia the
County of York But the very same section of this Act contrius
this further provision : *‘ for municipal purposes, the Cities of To-
ronto, lamilton, Kingston, London and Uttawa shall pot form part
of the Counties of York, Wentworth, Frontenac, Middlecex amd
Carleton, within the limits of which they are respectively situate,
but shall, for municipal purposes, be counties for themselves ”
Municipally speaking, therefore, the City of [oronto i« a county
of itself, and does not form part of the County of York within the
limits of which it is territorially situated.

Independently, however, of municipal purposes, a city may be
within as forming part of a county, in respect to the regitration
of deeds, anl for the holding of courts, such as Courts of (}yer
and Terminer and General Gaol Delivery, Quarter SResuicns,
County Courts and Divicion Courts, but under the pravicions of
existing laws the City of Turonto has its separate Remstry Office;
its Recorder’s Court, which is the subsutute for the Court of Quar-
ter Sessions ; and ite Division Court, which ousts the Judge of the
County Court of so much of Ins prior jurisdiction In fact, ex-
cept for the Assizes and the County Courts, the City of Toronto
would be a county entirely scparate from the County of York.

It is, however, ccrtainly a county of itself for municipal pur-
poses. The County Council is uuconnected with it and bhas no

jurisdiction or autbority over it. Bu! all towns (at least until
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geparated under the 26th section), townsbips and incorporated
villages, are directly connected with the county, and the reeses .
and deputy reeves of such muuicipalities constitute the County .
Council ‘

What 1s meant by municipal purposes 7 This expression cnnnot
mean that it 15 to be a county for the same municipal purpoves
tbat & county consisting ot several townsaips is created, or with
the ganie municipal institutions and powers: becasuse 1o these
respects the inst tutions and powers of a city, though a county
tor municipnl purposes, differ very widely from those of counties
It may, 1 think, be properly construed thus . that for the «ischarge
of every duty and for the exercine of every power, right or function :
of a municipal character, the City of Tcrouto does not form part !
of the County ot York, though termitorially within ite limits and |
an wtegral part of it as to the admimstration of justice, as already
noted. :

If this be so, then the County of the ity of Turonto cannot ve
within the Couaty of York for ary municipal purpose. And be- -
wides the provision in the Territorial Divisions Act, the 361st sec. |
of the Municipal Institutions Act cxpressly declares that every |
city shnll be a county of itself for municipal purposes, and for such ;
judicial purposes as are therein epecially provided for in the
case of all cities, but for no other.

Unle-s by making the city & county of itsell for municipal pur-
poses be a segregation of the ciiy trom all other local divisions,
as to the exercise of all mumcipal functions geaeral or individnal, |
I do not see what the legislature have intended.

Then is the election by the inhabitants of the city, who are ;|
erected into a corporation, of the council, ouc of the municipal |
purposes ® 1 think there can he no doubt, s¢ far; and the ques- |
tion 18 narrowed to this, whether this corporation or municipahity -
may not be truly and properly described as being within the city, |
whose inhabitants are ipcorporated, which city for municipal pur- |
poses is declared to be a county ?

It is urged against the atlirmative of tlus quertion, that, as the |
city constitutes the county, it cannot with propriety be said to be |
within that county which ‘t coustitutes : and that the expression |
in the 70th section must reasonahly be understood as referring to
ternitorial and not to municipal divisions, and therefore the county I
of York and not the county of the city 13 intended as that in winch |
the candidate must be resulent

‘The repetition of this provision as to certain cities being coun- |
ties for wmunicipal purposes, in the Municipal Institutions Act,'
tends, I think, to a contrary construction: tor it is pliain that no:
resideat out of & county (not being a city) could nnder this oct'
Le elected a member of a council of any municipality within that |
county; and when for muuicipal purposes each city is declared to |
be a county, it may be inferred that the members of the conopeil |
of the municipahty of that city-county were intended to be resi-
dent within that city-county. Speaking vt counties proper, it is
en~y to understand why 1t was thought expehient to allow the
clectors of each separate municipality within the county to elect’
any otherwice quabfied res! Jent of the convty—because the County
Counetl itsclf is compuosed « 1 one, or in cevtan cases, two members
ot the couresl of every such municipality  There 14 a common
terest and bond of union throughout the whole county: nothing
ot that sort, or analagous to it, ¢Xisty as between aities and
counties '

Again, it was argued that in regard to officers, ministenal and
Judicd, spoken of 1 the Municipal lnstitutions Act, no provision
n that «tatute requires their resudence to be withhn any munici-
pahity, and that electors even for cities need not be residents if they
are frechalders and rated ag such upon the assessment roil of the -
municipahity within which they claim: to vote  But the case of
ofhicers lias no bearing on the question  Residence may be and.
asuatly 14 imposed as a condition, and it was a matter which the
legislature saw fit to leave to those who had the appnintment.
Here the \et certainly requires residence—the que~tion being as .
to the limits  And with regard to electors: as real property
within the mumnicipality was subject to taxation, it may well be
that the legislature thought it 1easenable that non-resident owners |
of <uch property sheuld, under certain conditions, be entitled to
vote, !
It was further urged, to show that the legisiature in regard to !

residence gave a wmide latitude, under which it might happen that
when o unon of two counties was being severed, every member of
the provixional council of the junior county might be a resident
of the senor county under the s.ction mow under consideration.
But n cxamining this scetion 1n connection with the Territorial
Duivisions Act, Ido not adopt this conclusion, for senior county
and junior couuty are by this last named Act distinct counties,
composed of distinet territory, divided into townships and villuges,
&c., cach of which is u separate municipality 1t cannot be truly
affirmed that the resident of & municipality of any townslup which
constitutes a part of the county of Peel is a resident of the county
of York, though these counties form a union of counties; andaf
rot, such resident would not be quulified to be elected for a muni-
cipality within the couuty of York, according to the plain meaning
of the 70th section.

Many other provicions of the acts were also referred to as
showing that, notwithstanding the provimion muking cities coun-
ties for municipal purposcs, there were matters 1u common be-
tween them, as the making aldermen of cities justices of the peace
for the county, when the territorial and not the munipal divisions
are plainly referred to: or that the cities, counties, or the geneial
counties, were not in all cases linnted to their own boundaries, ag
i with respect to the power of holding industrial farms by cities,
| the right of county councils to hold 1ts sittings 1n the city, and of
i city and other councils to hold their sittings out of the limits of
therr municipality.  As to all which 1t is enough to gay that, be-
ing plainly expressed, there i3 no question as to them, but that
they do pot help the construction of the clause under consideration.

It was also said that it was a species of disfranchisement to
deprive a resident of a county, otherwise quahfied, from being
elected a member of any municipality withia its limits T
however is begging the question, for the franchise i3 conferred on
a defined class; and it is no disfranchisement to say that a man

“who possesses all the defined qualities, except one, does not come

within thatclass. Hcis not enfranchised unless he has the entire

quahfication.

On the whole, T think the relator is eatitled ta judgment.

A case precisely simular in all respects (The (Jueen on the rela-
tion of Blasdell v Rockester) way decided by my brother, Burns,
not quite a year ago.* e to k the sume view of the statute which
1 do; ard though I have not seen the rensons on which he arrived
at that conclusion, 1 am confirmed in my opimon by kuowing that
be placed & similar construction on the act.

(Before the Honorable Witriaw HevRY Draper, C. B, Chief Justice of the
Comimon Pleas )

THE QUEEN oV THE RELATION OF DovaLp McGrecor v. H. Ker.

Muricipal Acl—Quabfication of Ohunclors—Jomt ascesessment—Suificiency of
rating— Eovlence—Laterect—Compwtrncy

Where. an the assessment roll. under the general heading, ¢ Namea of taxable

parties,” were entered the names of = Ker. Wilham and Henry,” for two sepa.

rate parcels of 1and, 1 t.» proper columns were the letters < b " and - 11,

and 10 the colnmn hesded 0w ners and addee<s™ Was entered opprsite to the

parerJsof Land and the names an the fiest colpmn, » Wi her & Brow © e,

That * William Rer and Henry Ker ' and not = Wilham her & lires, were

the persons 1n whose names the properties weres rated

2 Thatsee SUof the Mamdipud Institutions Act. which provides that when real
preperts is anped or vecupied jointly by 1wo or more persens and s tated at an
amount sufficn ntof cqusily divided b tween them to give & quahfisation to
ea h then vach il be deeed rated though placed i the act g the head
chlectote extends as well to e tbdidated us to e tors

3 That the defend ant named in 8 quo warrante suimons 1s an tnterested parts
try1ng an 1ssue,and therefirs not competent ta ginve evideoce cu his owa behalf

-

This was o summons in the nature of a qun warranio, caliing
upon the defendant to «how Ly what authority he claimed to use,
cxercise or enjoy the office of councillor in the village of Streets-
ville.

The ohjection raised wag, that the defendant had not at the
time of his clection in January last, in hic own right, oran right
of hi< mife, as proprietor or tenant, frechold or leasehol ! property
rated in his own name on the last revised assevsment rofl of the,
village, a8 reqnired by the 70th section of the Municipal Tnstitu-
tions Act.

* Noreport of this case can be found  Rhould 1t be hereafter fourd it will be
fomrted in the columos of the Lanw Journal
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The athdavits on which the summons iscueld showed that the
defenduny was not, at the time of the election. rated 1n respect of * taxable pasties,

1t appeared by this that under the general heading, * Names of
" were entered the names ¢ Ker, Wilhiam anid

property, frechold or leasehold, on the Insi revised nssessment roll | Henry,” for two separate lots—once on Queen strect, the other on
of the village of Streetsvitle, otherwise than as in the extract from ; Credit strect—m the village of® Streetsville,
che roll praduced, of which the following is n copy
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. In the proper columns were the letters “ F.” and “«“ H,” as
“required by the 163rd section of the Municipal Inatitutions Aect,
rin order to show whether the persons named were freeholders or
| householders, or both.
| 'The yearly value of the houze or huiliding on Queen street was
“entered as S0, and of that on Credit street as $305.

In the column headed ¢ Owners and address,” was entered,
_oppovite these lots and the names in the first column, ¢ W, Ker

cand ros”

The athdavits stated that the fiem of William Ker and Brot ers
wis composed of Willinm Ker, Henry Ker and John Ker; that

; Willinm Ker was assessor fur the village of Streetsville for 1860 ;
-and that the property on Credit street, set forth as above, was
. frechold. This was stated in an aflidavit correcting a former

statement of its being leasebold, which was sworn to, to the hest
of the Jeponeni’s knowledge and belief. Buat on search made in

: the Repstry office, the registrar, on the 26th January, 1861, stated

that there was no deed registered of the property nbove mentioned,
on Queen street or Credit street, or of any part thereof, to Wiliiam
Ker and Brothers, or to apy one of them

An aflidasit, sworn 31st January, 1861, was put in from Dr.
Cromhie, who swore that he conveyed to Henry Ker (the daferdant)

* the lot situate on Queen street in the village of Streetsville; that

before making this deed, deponent asked whether 1t would be safe
for the others, William and John, to make the title in Henry’s
pname; and that William Ker replied, it wonld not make much
difference in which of their names it was drawn. and that it might
as well be made in Henry’s name.

R. A Hurrison for relator ; D. Me Michael for defendant

Drarer, C. J —1 am of opinion that I must consider William
Ker and Henry Ker as the persons in whose names these proper-

“tiesarerated. Under the 19th sec. of the Assessment law, it is the

duty of the assessor so to frame his roll. If land be occupied by
owier, it i9 to be assessed in his name; but if the owner, beiug the
included in one of the clusses mentioned in section 22, be not the

~occupant, but some other person is, then the names of both owrer
; and occupant must be entered, and the land is to be asse ».d
“against both. The 24th section shows how one is to be distn-

guished on the roll from the other; and I infer from the 22nd and
24th sections, read together, that the name of ench should appear

- as rated for the land.  The 79th section of the Municipal lnstitu-

tions Act provides that in case both the owner and occupant of any

. real property are rated therefor, * both shall be deemed to be rated

s within thisact ” Thus I think confirms the view, that each of them

is to be considered as the taxable party, and should be so stated
on the roll, under the 1Uth, 22nd aund 24th sections of the Assess-
ment law.

The qualification required by the 70th section, may be thus
divided: first, residence in the county; secound, having at the time
of the election freehold or leasehold property, of a specified value,
in their own night or the right of their wives; third, that such
property should be rated in their own names on the last revised
assessment roll.

For the relator it has been contended that the first column,
headed *‘Uccupants,” is to be treated as having no relation to the
Municipal Act at all; and that for the purposes of th:~ act, William
Ker and Brotbers are to be considered as the parties in whose
names this property is rated ; and that this entry in effect is an
entry of William Ker alone, because his brothers are not named,

. in accordance with a decision of Sir J. B. Robinson, in the case of
cdteg ex rel. cVean v. Graham (not reported). I do notin the

least disser 3 from that decicion: but it does not appear o me to
apply; for, as 1 have already eaid, 1 think this property is rated
in the names of William Ker and Heury Ker; and as the 79th sec-

; tion, above quoted, recogmzes the rating, for the purposes of the

Municipal Act, of both owner and occupant, we need not enquire
into the effect of the rating under the head ¢ Owner,” if the defen-
dant is sufficiently rated as occupant.

But it is further objected, that the 70th section requires a sepa-
rate snd indinidual rating of real property to the candidate, and
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that a rating to him jointly with another perion 1a insufficient ; |
and that the SOth xection of the statute, which enacts that where |
renl property i+ owned and occupied jointly by two or more per-,
con~, and 14 rated at an amount sathcient, 1if equally divided:

opposing candidate has a clear magority of the lers] votes poiled, the seat will
be uwarded to ruch Landidate, notwithatanding thAt the votcu fur the detendant
whose slght to the seat 1s dirputed,

(24th Janunry, 1361)

A writ of summous, in the niture of o guo wwr runto, was issued

between them, to gve f quabihenatien to cach—< then enct shall be in this cause on the fiat of the County Judge of Froutenae, Leunox
deemed rated within tins net,” otherwise neither shall be deemed " and Addington, calliag upon the detendant to shew by what au-
80 rated —is conhned to the case of electors, because that word i9 ! thority he used, exercised and eujoyed the oflice ot Municipal
put a< a heading mdicating a group of clauses relating to electors. Counaillor for Ward No 1 of the Township of Loughborough.
In my opinion, this is not a sufhcient reason for restrmining the ! Tlye relator claiming an interest in the election to the said oftice as
words ¢ deemed rated within this act,” which are used (a the V0th ! pn elector, and that William Buice was duly elected, and should

and are repeaterd in the KOth sections, to the ease of electcra only
1 think they extend to all cases of rating mentioned 10 the act,
and inciude the qualification as well to bz elected as to elect

Conctuding, therefore, that the<e two landed properties on
Queen street and Credit street, 1 the village of Streetsville, are
rated to William Ker and the defendant, and that under the R0th
section referred to the qualihention 18 divisible, and as the amount
of the values i3 ninety-six dollars, the \pestion is, whether the
half of that amount (forty-eight dollare) constitutes n legal quals-
fication ? The qualification required by law iv, frechold to forty
Aullars per annum, or leaschold to eighty dolliry per annum, or
in those proportions in case the property is partly frechold and
partly leasehold.

I think, upon the affidavits put in by the relator, I may treat the
defendant as rated, a3 tor frechold property, for the lot on Credit
street. This1s rated at the yearly value of B34, and one half of
1t amounts to neatly four-minths or rather less thao half of a quali-
fication by freebold.  Lookiug at the entries as aftecting the other
lot, I do not <ee how the defendant can claim to have more than a
leasehold interest in that.  Assuming, for the sake of the argu-
ment, that to be <o, then the whole yearly value is sixty Jollars,
one half of which is just three-tenths of a leasehold quabfication .
sa that the defendunt fulls sbort of hal{ a leasehold as well as ot
half a freehold qualitication.

It 19 only upon the assumption that both the qualfizations are
frechold, thatthe defendant can possibly sustan hns election; and
as Willtam Ker and brothers are stated as owners on the asvess-
ment roll, the presumption is against the defendant being rated as
for a frechold intere<? in either property

It would not be nght to hold a party too rigidly to the entriec
on the gesessment roll.  If in fact he had a legal qualification, 1
should be inchined to go as far as possible for the purpose of recon-

citing the mode of rating as thereon expressed with the actual facts, !
£0 as to support the election ; and therefore I will give the defen-
dant an opportunity to file affidavits to show what the true state of |

the title to both iots was at the time of the assessmeut, and at the
time of the clection.
witnesses, not his own merely, as he is on the points yuggested an
interested party trying an issue

Let the cace therefore stand over till the 9th instant, at 10a m., '

with leave to buth parties to file athdavits un the puints supgested

If on enquiry the facts appear so clenr that there ean be no
doubt of the resuit, the parties muay, it they please, con<ent to a
judzment without further hearing *

Tue QUEEN, 1 PON THE RELATION OF WILLIAY CLINT v Enpwarp
Uriav

(Before Hjs Huncr Judge McKEN7iE, County Judze for the Lmted Counties of
Fronteoac, Lennoy and Addington

Mumcipal Fiection—Qualificatum of Voters

Hrid, That 1nto a mumicipality disidedinto Wards.a voter rannot vote in a ward
in whieh hnoas not ascessed for real property hvangaa the wied

Neled, that a Mumeipa! Connen hax no asthonty to place names on the nsressine nt
roll after 1t s inally passed by the restsng tribunal.

4, that jt1s wronz in s mnncipal clerk to add x name aftor the commeoencement
of an clestion ta the copy of the roll furnished by hun to the Returning othioer

H b, that whena votet haviog an interest in an clection 1s the relator, clamnng
the gest for an cppesing candidate, aod atter s scrutiny it is found tbat the

* Thare being s dispute ae to the facts the learned Chief Justies, at the
fuzgestion of connse ) for the pdator, ordered the production of oral testimnny
Witnessos bith for 1 ltor and defendant were, ¢ 3 23th Fobruarm ultiuno, exan-
ined by the Chief Justice,and the csse now stands for judgment oo the testimeny
then adduced.

Such afhdavits should be those of competent |

"Lave been declared, duly elected anit admitted to thesaid office.
i The relator contested the election of the snid defendant, and
‘clmmcd the seat for Williain Loice, on the ground that Wilham
Boice had the majority of the legal votes entered on the poll-bock.
| He objected to the votes of William Pensyle, Peter Foxton, John
Cromer, George Ockley, and Harvey Sunpking, on the ground
. that they were not rated on the last reviced nssessment roll
relating to the said Ward No. 1, in respect of real property, as
. freeholders, or houseliolders, their names baving been put o the
"roll by order of the Couneil in November last  Ieobjected to the
. vote of one Charles McCullough, or the ground that he was im-
- properly placed on the voter’s roll, the secon: morning of the elec-
! tion, not being qualified according to 1aw —being assessed 10 Ward
"No 2ot the Township of Loughborough, and not in Ward No 1
. The relator complnined that the Returning ofticer improperly
“rejected the votes of l{ugh McCaul, Thomas Philips and :\lllrlln
| Gromns, which were tendered to William Boice at the election.
! The defendant on his part denied generally the allegations of
, the relator, and objected to several votes recorded for W Boice
- at the election. He objected to the votesof Jumes Boice and Peter
‘ Ruttan, on the ground of bribery. Ile objected te the vates of
“William McDougall, Bryan Kelly, David Ilyetor Hyat, and Nelson
' Holister, who voted for Willimm  Boice at the election, oun the
: ground that their nanies do not appear on the last revised nssess-
“ment roll for the Town<hip of Loughborough He aluected to
, the vote of John Hatton, which wag recorded for Willic .1 Boice,
. an the ground that he was not a freeholder or a houscholder at
“the time of the election, nor at any time during last year.

The election was held at the village of Sydenham, on the 7th
and %th Japuary, 1861, The defendant, Edward Upham, voted
for Willhlam Boice, and Wm. Boice for the defendant

Ser Ienry Smuh, @ C, for velator ; O'Reully, for defendant.

Mackexnzie, Co. Jivee —According to the poll-bock returned to
me, 45 votes were recorded for the defendaat, Upham, and 44 votes
" recorded for the cpposing candidate, Boice; so that the defendant
. wag returned ag duly elected by a majority of one vote.

The names of William Penryle, T'eter Foxton, Jobn Cromer and
George Ockley were placed on the assessment roll only on or about
the 24th of Nuvember Inst, undsr an order made by the Municipal
torporation of Loughborough, on the seventevuth November last,
directing the Clerk of the Municipality to insert these names on
the Roll

This was a very wrong proceeding cn the part of the Couneil.
1t was a very perilous violation of the law, involving in ali pro-
batnlity eriminal consequences to the actors. If pernicious prac-
tices of this hind could be tolerated, the members of any Municipal
Corporition waght make themselves permanent, by placing a tew
- weehs before cach election, the names of a sufficient number of

perseas favourable to them oo the Ascessment Roll, as louschold-
, ers or frecholders, rated in respect of real property.  Itisva very
“ serious proceeding to interfere 1 auy shape or form with the
. Assesement Roll, after it has been finally passed by the revising
tribunals,

{ will strike the names of William Pensyle, Peter Foxton, John
Cromer, and George Ockley, out of the poll-book, as they ~hould
bave never been there, or on the Assessment Roll, of last year.

Charles McCullough was rated on last year's Revised Ascesmeont
Rall of Loughborough for real property, as occupant in Ward No
2 thereof. He remosed out of Ward No 2 to Sydenbam, in Ward
No 1, on the 12th of November last  He was not rated on the
1 Assessment Roll for any real property in Ward No. 1 The Clerk

of the Municipality, on the mormng of the second duy of the
. elcetion, inserted the name of Charles McCullough. on the copy
i of the Assessment Roll. furmished by him to the Returnin Officer
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for tlm‘t ward a< a person (“n(l”(‘tl ta vote in Waid No. 1, though Nelson Holister and Jolin Hatton, which were given to William
rated tnlr ;‘c:tl property i Ward N‘n. Zonly.  The Returming Ofticer, Bunc‘c, or into the alleged improper rejection of the vetes of Hugh
receive : e vute Ug"l":;l"“ )l'c( lnllough,l after lus name was so McCnul, Thomas Phillips and Martin Grooms, wlich were tendered
improperly nserted, aud recorded 1t for the defendant. tor Walliam Bosce,

Thl; w:;: also a wrlong proceeding un the part of all partiescon-|  The real question for me to decide is, whether o new clection
cerned ‘tong on the part of the Clek for improperly inserting for Ward No. 1 should be ordered under the circumstances, or
a name rfter the commencement of the election, on the copy of the whether the opporing candidate Widiam Boice should be ordered
Roll dehivered by hamn to the Returning Otheer, verified by his own{to be admitted into the seat at once  Before deciding this point
’:l“llc(":"“:]‘;'t{":":““"~ “‘l\ rong inthe Rcturmng()ﬂifor, fo‘r r(-cordmg; [I would mtnke“unllloba(\(;'utmu Ulll t'he’;ri\'inl objection HJ%’J%“%“'"“

ote of o persun whose name was not entered on the copy ot the vote of ** Willinm McebDougal)” he ounssion to add the letter
the Roll when it was delivered to lnm by the Clerk of the ,\llll;}l,l(‘i- i D to the L in the surnnme mgcut(-ring the nane in the copy of the
p;“ﬂllty' !;l'ld who w:;_* not rated on the last revised Assessment Roll: Roll sent to the Returning otheer, and in the 1’oll Book, 15 gravely
of Loughhorough, for any real property in Ward No. 1 Wrong | urged as a ground for depriving Boice of McDougal's vote. The
i M:Callough for voting 1o a ward in which he was not rated on | name of McDongalis one of great antiquity, and often found in law-
the()‘:Sﬂ::l\?\c(::g“(l{g(ln &Z:‘({‘lll)' :.cnl p;(;,;c:fy‘.‘ Idnted A .| book{s and l';nlstu‘ric:ll \\vrmngw, ewpccinllj; in‘lthe !xi;torydof Highland
o  20th section of the ¢ Congohidated Assessment | warfure ie Jetter Das sumetimes adided to L, and sometmes
.Actlul‘ \L;pper Canada,” wlich directs, <« that land <hall he ascessed | not, but I behieve never pronounced  The 01',"30“,““ could scarcely
in the Municipality or Ward in which the same hies,” and the 78th | be urged in earnest, Boice is entitled to bis vote.
section of *« The Upper Canndit Municipal Institutions .Aet,” which! A< to the question of a new election, or admitting Buice to tho
provides, * That » hen a Muriapality i« divided into Wards, no!seat at once, 1 can find no ¢ase in powt.  la the present case the
f‘lt’clnr ;'h:nll vote in more th.f\u one Ward, andaf er!n(lo«l to vote. opposing candidute 19 not the relntu.r, urd the .oppusing cz}n.dnlute
:\r:l;'h(‘?[lte:‘lr\de::‘l(]“'");l‘,[z:]h((l")(:t::(‘ldl“:.ull;e\ih;l']oln"((I)tfb((;jen‘t:'t](‘l‘]d to t'\'otc u;.' Bmcle,t\'otedT(;ur the defendant. Tllns clewrly dxl\quultlzwd b(;xce lt};r
) UL -secty e Ny section of ' & relator, 1en, ¢an & person who cabwt claim e seat 10 by
the latter Act which provides, ** That the Clerk of each Munici- i name, obtain it in the nnfnc of a third rurty, a municipal elector ?
pahity shall deliver to the Returning Ufficer a correct copy of so| The cases have gone <o far a8 to estschsh that a third party, who
n‘l'uch of the last revised Assessmenl Roll for the Municipality or|acquiesces in an election, or tukes part in promoting the election
;l.or;ailisrﬁ?zsu:;:)rtlht(;l{ml’{"o(;firo\rr::*npé\g:l]oef ls:;lelchohlcr.'s n]nvl ]luulsle-i loftthetpnr]ty co:np:;m:ed ]ugn;in:t, l(:»muo]tf al:'terwards bccdou.]c a reli
s 4 N 'al property lying in the | lator, to dispute that which be himself bas concurred in, an
Municipality or Ward ™ It will be seen that I:vlu,;]n a .\lgnigipuhty | helpc:d to brii:]g about. Butitis urged that Clint, the prese;lt re-
i« divided into Wards, that the right of voting is restricted to the ' lator, has not acquiesced in the ei~ction of the defendant, and bas
Ward inrwhic.h the elector recides, 1f entitled to vote therein—which - done nothing sc far as I can see to promote it
::,;"‘Tr(,l ehrf l;‘;’::(‘;: (:;:;h‘(;.‘\sjc‘\sm“" Roll, 1n respect of suthcient ! There are persons who would rather pay a penalty, than ll a
| property 1 ard | municipal ofice. And, no doubt, the 183rd section of the Munici-
d ’“‘10 7Ath :cct'i\c{u (;f]the Act points out very clearly who shall be ! pal Institutions Act was passed to meet such a contingency. It
1e electors, * The Elector of every Municipality, for which there 5 q overy rso1 } :
is an As<essment Roll, shall be llu): nmale fr{'cho{dcrs tbert‘uf, and ! 1\};]32:0 21;3:::’1““ t?‘n]t :Hhr)r qzahﬁedb pers‘;;)n, v]uI:y Ekcﬂzcd t:h bﬁ
such of the householders thereof as have bieen residents therein for b ]) bl y !(u T s and ot more tha
oue month next before the election, who were severally rated ¢ liable ta n penally of mot less thun eight and not i thqn
the Lust Revised A<sessment Rolis f:\r r(,ul 1 r()])(:rlyeill l?lcr,;lfxl x(m twenty dollars. It sometimes Luppens thut & parly is pat in
s sed | . : wly » Munici- ! A A L o .
pality, held in therr own right, or that of their wives s proprictors numu.mtxon as a candidate ngmnst.hls own .mll clected against
T tents. " Being rated oo the ot Asoss Roll & P % s will, and compelled to serve ngainst his will, or pay a penalty;
etituto the basis ofg\ o‘t'c . 0““_'10 i “-1*5.5‘!‘0"]‘. ol 53‘?'?5 tocon-. there would be 1.othing out of the way in such a person voting for
Wards. an clector has ;"Ola;. Bt ‘t"" 31. .““‘c’g‘{‘ ".;’ 18 'l‘} 19‘1 into: gpother candidate to get rid of what he deemed a troublesome
not rated a0 the Roll as g )ric(: vote "; "" ’";f n Wl"c 1 he is office —This remark caonot apply here, as the present vpposing

O T8 5 8 proprictor or tevant for real property|cpndidate, Doice, scems anxious emough to get the seat, now
lying in the \\dnn] 1o which he proposes to vote. The law is pot | usurped by the defendant
a3 was contended for on bebalf of the defendant, on th T o= ; ’ ;
pamely. that & recidence inla ehen \;h(l‘rtl o :l:]n‘;(:rfll]]:]en{:{ ' Ry the 127th section of the Act, ‘any candidate at an election,
1he time of the election gives the. elector the 5 in of l " y 3 jor any municipal elector, who gave or tepdered his vote ¢ an
the recidont Ward oo moc s e ol port lﬂ , inw ”’Kh”‘ : election, may be a relator to contest the validity of the clection of
Ward and rated apon th.epl{o]l oS cooh P r()p erfv l)'lllng . :UO:he": a councillor, &c.” The law has given the relator Clint, then, a
Ward. 1 hold the Iaw tohe that o olepctog w}{eti)xergn l-‘rce,llxol ]‘-‘” clear right to contest the election of the present defendant, and to

. older i ;
or a tenant in a Municipality divided into v;urds, cannot lawfully gemaud il'le seat :‘0 be awarded to Boice. The present relntor has
vote in & Ward in which he is not rated on the last Assess ti vne nothing €o far ﬂs'I can see, o COMpromise h.|msc]fm the
Roll for renl property lving in the Ward.  On the ot }h‘ 0‘; ment “matter, or to prevent his demanding that William Boice should be
pueh elector r‘nnslt ates if‘gv:):e :\lt ’ ;\)r . "w '(‘;’! '"'l’"’!‘] ‘l‘]"e’y : ndmltt(:d to the office of courcillor, to which he the relator and
pah Clector must x’nr‘rcal ;0 ' \ k .m'z_l 'nr(“}n ]“ ich he 18 the majority of the legal electors of Ward No 1 of the township

Charles MeCullongh cer(p ,"l]‘”ly (])”'Fl'“vf ‘]"' A ’:” ., of Loughborough, elected him. The law has given to the relator
Ward No. 2. but nofi bt wln:lte{e "; f.l“avuuwmzdﬂN'O ;ote“{n i Clint, as well as to every other elector in the Ward, the right to
vote c;n*.cf;x‘xenti muﬁ be ct]ruck; ;"f““‘ ‘;‘) “‘g , 0. 1. ISicontest the election of the defendant as relator, and when the

m -t ) (‘y los 3 ! ut ob the Loll LDoox. -right is exercised by an elector, the legal consequences must follow
William Fepssle, beter Foston, Jehn (romer and George Gebloy. olcetion. - The relator. Char. 15 autestng a. 1ght common o i

| ‘osyle, Pete . r jeorge Ockley. ' election. erelator Chnt, is asserting a right common to him-
vnll. make 5 votes which must be deducted from the 45 votes record- i self and his co-electors, ir;‘espective u‘f{ thegindividunl claim of
ed in the Poll Rook for the defendant. This will reduce the: William Doice. Iu deciding the vahdity of cootested election of
aggregate number of votes received by the defendant to 40 lawful . this kind, the law seems to regard the rights and interest of the
votes, tax-payers and the legal electors as the criterion of judgment.

1t was admitted by the defendant’s councel with commendable : Ther;e{atnr, Clint, bas ﬁmde out a clear case against theJdcfg\ndant
candour, on the argument, that the opposing candidate William by legal evidence, and e<tablisbed that William Boice was elected
Boice bad 41 lawful votes recorded for him at the election in the | to the office by a majority of the legal voters of the Ward, and
I'cll Book. The state of the Poll then would give William Boicea ! claims the office for Boice.
clear mnjornity of one over the defendant.  And asa majority of onei I cannot depart in this case from the rules laid down by myself
H{clr'é t\:glel{: 32(1)0 ]‘:wy, u.: eﬂ”cctl.ni\l as R r::n‘]or-.ty.of one huadred, in the case Reg. ex. rel Pomeroy v. Watson, dc.cided. in 1?_55, in
b accasion to enquire into the validity of the excep- the case Reg ex. rel. Atcheson v. Donoghue, decided in 1857, and
x:ons tuken on behalf of the defendant to the votes of James Buice, "in the case Reg ex. rel. Foruard v. Bartells, decided in 1858.
Peter Ruttan, Willinm McDougall, Bryan Kelly, Davil Hyatt, In each of which caces I ordered the defendants, after a scrutiny,
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to be uncented and the relators to be admitted mto the office The'!
<ame princjples must govern the present case. Boice and through
lim the majority of the electors of Ward No. 1 Eave been deprived.
«f & legral right by the 1llegal election of the detendunt, and I am
buund by baw to «ce that the cnudidate who had the majority of
legnl votes <hall be restored with as httle delay as posaible, tothe
now usurpod seat

A« 10 not feel me-elf at hiberty to arder & new clection in the
face ofthe en~es which I have justified, amld others i the books, |
the detendant nast be removed, and Bece adnutted sto the office
at once '

[ therefore sihjurlpe and order, that the Jdefendunt Edward Up-1i
ham, be removed from the office of connaillor for Ward No 110,
the township of Lovghborough; and that William Boice be ad-)
mitted in Ins place, and that a proper writ of mandamuy i-sue, !
commanding the Municipal Corporation of Loughborough to nd-
mit him according'y, and that the defendant pay the relator his
proper costs.

Judgmeut for the relator with costs,

Tne QUEEN ON THE RELATION oF JouN Forsyru axo Jouw L.
Dovsks.

(Before W. B WELLS, Esq , Judge of the County Court of tle County of Kent )
Towns— Quahiication of Mayor — Contract— Declaration of 9ffice

15 1d as follows —1 That the mayor of a town, though not vow elected hy the

town courcillors from among thamseiver, 18 equally subject with them to the
statutcry disqualificatione o the Munimpal Act, but that under the circum-
stanes of this case defandaat could not be sd to be futerested by himself or
partner 11 any contra~t with the wuoapal corporation, so as to be disquahified
10 be el ted masor of the town . That the neglect ot & person elected mayor,
within twenty days after knowiag of biy election or appuntiment, to make the
dedlarations of othce and yualification under 8 153 uf the Mumcipal Act, does
not work n forferture ¢t ofice in addition to the pecuniary penalty by that sec-
tion nmposed
The statement and relation of the relator against the Defendants
declared that he usurped the office of Mayor in the Town of
Chatham, and that the election of defendant to the office should be
declared 1nvalid and voud, for the causes following, viz:—

First—That the said Joha L Dolsen was not duly or legally
elected or returned as such Mayor, in thig, that at the time of the
said election he was, aud stiil is a lessce of the Municipality of the
Town ; and that he has not since his said election taken the oaths
or made the declarations required by the Statute in such case
made and provided, before entering on the daties of said oftice.

Srcond—That the said John L. Dolsen is a member of the firm
McKeller & Dolson of Chatham, aforesaid, luwmber .nerchanis and
mill owners.

Third —That during the month of August 1853, the said McKellar
& Dolsen applied by petition to the Town Council of Chatham,
asking for a lease for five years of the extremity of Second street,
in the smd Town, hetween King street and the Risver Thames, and
offered the use of an equal width ot their lot adjoining one John
Shernff’s property, for public purposey, for an equal period
therefor.

Fourth—That by Resolution of the said Town Council in the
month of August, 1853, the #aid picce of ground so by the said
McRellarand Dolsen applied for, was in coasideration of their offer
to give a like width of land afuresaid, granted to them for the term
of five years from the date of said Resolution.

Fifth—That tie said McKellar and Dolsen have .ver since con-
tinued to occapy the said piece of land, and are now in possession
of the same, as tenants of the swid Municipahty.

Suzth—That the gaid John L. Dolsen did not before entering on

his duties as such Mayor, on the 2lst day of January, make’ . proposed bighway, road, street or lane, shall run, and who may

the necessary oath or declaration as required by the Statute, and
is thereby disqualified from holding tke said office of Mayor.

A summons against the defendant was issued on the above com-
plaint, on the 25th Janruary, returnable in eight days from service,
and the parties were heard on the 4th of February.

In reply to the complaint, the Defendant stated that he was|
properly qualified for the office of Mayor, that the only transac-:
tions that be or his partner, McKellar, ever had with the Corpora-:

tion of Chatham in reference to the pretended lease of the extremity -

!

of Second street, mentioned in the relation, were fully detailed in
the certified extrnct=trom the nunntes o) the Corporation of the town,
filed in the court—That he w..x clected to the othee of Mayor of the
town on the Tth and ¥th Junuary 1861 —That he did on the 21s* of
the =a1d month, make nul subseribe the declarstion of qualification
and office, under the statute, a trae copy of which was filed--That
he did atterwards, on the Sth of Junuary 1861, take, make and
subscribe the declaration of qualitieation and of othee under the
Statute—n true copy of which was al<o tled-—That he did on the

“dny ot the date of the said several and 1espective declarations cuuse

the same to be filled in the ofhee of the Clerk of the Corporation
of the town of Chatham.
Copies of the following resolutions were filed -—

Resolution pacsed by the C uncdl of the Town of Chatlam, 10th
Auwjust, 1803

« McKellar and Dolsen's petition relative to their occupa-
tion of a portion of Second street a4 a Lumber Yard, was
brought up, upon which is was moved by Mr Woods, seconded
by Mr. Burns, that in consideration of the offer of M~ssrs. McKellar
& Dolsgen, that they will grant to the Municipality the use of & ke
amount of land, as an approach to the water trom King street, as
that now occupied by them on that portion of Secound street and
between King street and the Water, they be allowed to continae to
occupy the said picce of land for the term of five years from this

. date.”

Resolution passed Ly the Council of the Town of Chatham, 29tk
| June, 18556
! «The Committee apointed at last meeting to take into consider-
“ation the Petition of John Walton sod others, praying that the
i ob tructions on Second street, between King street ard the uver,
!ought to be removed, presented their report, recommending that
I'the said Street be opened up within a definite period :

Uron which it was moved by Mr. Winter, seconded by Mr. Ire-

tand —That that part of Second strect occupred by Messrs. McKellar

. & l-olsen, be opened up by them, and the obstructicas removed
 within one year from tlne date ”’
i Woods fur relator.  McCrea for defendant.

Weres, Co. J —By the 73rd sec <. 54, Con. Statutes, it i3 enac-
| ted that ¢“ no person haviog by himself or his partoer, an interest
‘in any contract with ur on behalf of the Corporation, shall be
- qualihed to be a member of the Council of the Corporation.”

\ By the 102 Sec of the Act, ‘¢ The qualification of a Mayor shall

be the same as that of an Alderman 1n Cites, and of a Councillor
1 Towns.”

By the 120 See. ** The Mayor shall he deemed the Iead of
rthe Council, and the head and Cluef Lxecutive officer uf the
“Corporation.”

i The Mayor of a Town, therefore, although not now elected by
‘Councillors from among themelves, is equally subject with the
"them to the above disqualifying clause.

The firat Resolntion of the Counncil of the Town relative to the
: portion of Second street, in the said Town, occupied by the Defon-
"dant and his partoer, was passed on the 19th August, 1853 The
¢ Corporations amendment Act,” 1.3th and 14th Vic. ¢ 64 Sec 192,
will govern the case. By it, it is declared «* not to be lawful for
auy of such Municipal Corporitions to make any By-Law for the
opening, stopping up, altering, widening or diverting any public
highway, road, street, or lane until they shall have caused gt least
one calendar month's notice to have been given, by written or
prinied notices, put up in the six most public places in the 1nme-
diate neighbourhood of such highway, road, street, or lane, nor
until they shall have heard in person, or by Counsel, o Attorney,
any person through whose land such highway, road, street or lane,

claim to be so heard before them.’

‘The proposed stoppir.g up of one street of the town and the open-
ing up of ancther on the laod of McKeller & Dolsen, unquestiona-
bly came within the purview and restrictions of this clause of the
. statute, and probably no previous consent of the parties on whose
land the new street was to be opened, could have enabled the Council
to dispense with the necessary notices. The Council were preclu-
ded from passing o By-Law save under certain counditions of a
month’s notice, &  Much less could they attain the odject of ch-
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verting even for a season, a pubhe highway or etreet, hy mere
resolution,  The then Mumeipal Law, extended no power to Coun-
cils to perfurni any act of such inportance, save under the furmality
of & By-Law even could thie notice required by the section controll-
ing this cuse, he dispensed with.

In referonce to the question whether there may not be a tenan-
cy of sume kind of the ruad, by the Defendunt and s partner,
1t will be norne in mind that a tenancy for o term of yenrs s always
created by express contract between the parties.  If such a ten-
nncy were created by the resolation of the Counecil, 1t may not
have been in their power to determine 1t before Jhre expiration of
the five years, by the second resolution—but the five years expired
1 185K, and the tenancy was put an end to by the etux of time.
A tenaney at will can only exist duning the joint will of both
parties, and it has not been made to appear that the Corporatinn
has ever properly expressed its will on the subject, even 1/ 1t have
the power ot ding so  The possession ot the yuad cannot be con-
sulercid & tenarey from year to year oa the part of defendant and
his partner, as no rent or equivalent for reut, has beea paid or
tendered by the possessors, or any act done by either the Corpora-

tion or themselves, which would create 8 presumption that such a

tenancy was intended. A tenancy by suffernnce is the very lowest
known to the la-v,—and is described as a mere invention of the
luw, to prevent the continuance of the possession of one who comes
in by right, and holds over without right, from operating as a
trespass. This sort of tenancy never can arise by contract either
express or imphed—and theretore 1f the defendant and his part.-
ner were tenants at sufterance of the curporation they would not

for an order to commit, or for the tssue of o er e for the arrest
ot the defendant Gilison, under the tollowing eircumstances,

thihvon was examined under the aathority given in that clause:

[t appeaved frem the examiuntion that e had been i business
as a binkler wToronto 0l five or «ix years ago, when he retived,
having been engaged i speculations i reat propeety, nnd hos
crreumstunees or prospects beiog such, he ~tuted 1 s exnmun-
tion, as to lead bim to beheve thut he could mamtun himself com-
fortably without continuing in the busineas of a builder

He was examined beture Mr. Heyden, the Clak of the Crown
and Pleas for the Court of Commen Pleas, 1n regard to the state of
hig affairs at the time he retired from business—the debts he owed
then, amd his assets or means ot payment ; alse i regard to his
transictions vivece—what moueys he had paid out and on what
accounts, whao moneys he had veeeived and how they had been
apphed, and what had become of the property he had when he
retited from business; with a view to show that ke actually had
the mean- 1 lus possession or under his control of sutisiying the
: plainut®’s elaim, or a considerable part of it.
* His transactions had been numerous i mortgages or notes,
made and eodorsed for the accommodution of himselt and others,
to which hie was a party.
i The examination lasted ten days, and was extremely voluminous.
i It also appeared that this plantff’s judgment was obtained 1n
-October lust, and that many other judzments had been sbtained
against defendant in the Courts of Queen’s Bench and Common Pleas
—not lesy, as he adnutted, than ten or twelve, of which he gavea

have any contract with the same within the meaningof the Statute. ; Jetarled account—all of winch were unsatisfied at the time ot the
The ward contract must be construed in ity erdinary legal signifi- 'examination : and among the judgments was one obtained against
cution, and under no view of the case cnn [ hold that the defendant | him by the co-defendunt in this sut, Harper, upon process sued
has avytlnog even tantamount to it, with the corporation. 1t is' out in March last; to which he made no defence, but allowed judg-
ot pecessary for me to go into the question s to the power !ment to be recovered on as many as eighteea promissory notes—
of the corporation to euter into o contract fur the lease of land, ,moxt of them for large sums—and ndmitted that 1t was uuderstood
without the snme being 1n wnuing and under the corporate sesl. | between him and Harper that he was to make no defeuce, but
The other vbjection against the defendant holding his seat, is, |allow judgment to go by default, which he did.

:]hat be did not take the proper oath of office befure entermg.)on his{  pe gave a mortgage also to Harper upon his real property, as
uties, He was elected on the &th of Jauuary ult On the 21st of a security f 5 j N Je Liabl
the same month he made the Declaration of Office, and transacted: y for any sums for which Marper might be ma v

R N ’ “upon paper sigaed and endorsed by lim for defendaut Gibson’s
business as Mayor. Uathe I5th of the same month these praceed- i accommodation
ings were instituted. It appears in evidence that on the 28th of ; ’ L. .
the same month he mnde other declarations of office, which it sl This account ou oath, of this judgment and mortgage, and of his
contended were made within the twenty days allowed by the Statute | 3airs with llarper, was in the highest degree unsatisfactory acd

and that the relator is premature, if he objected in this way m]-susplcious. for he admitted that in regard toa large portion of

all, in making his objections to any irregularity or omission in the | the notes for which be allowed judgment to go against him by
fir-t declaration, and should bave waited untl twenty days fiom | defoult 1o Harper's suit, he was neither in law nor justice liable to
the election had expired 1 am of this opimion. Iu the case of | Harper atall, for they were notes which he had either made or
The Corporation of Asphodei and Sergeant et al, 17 U. C Q B, [endursed for Harper’s accommodation. He admitted also that
693, the Couucillors proceeded to business, clected the Reeve, | l{qrper !‘“"'“K l’““fly made a general assignment for tPe benefit of
&c , without having made any declaration whatever, yet they did his creditors, he Gibson bad raoked as one gf his creditors, und in

not thereby forfeit their offices; though their acts were nuil. 1! that character had executed the deed of assignment.
must hold, therefore, that the clause 183, chap. 54, Con Rtat, i This plaintiff’s judgment was on a promissory note for $300, made
requiring the declaration, is merely mandatory, and does not im- by Harper and endorsed by defendant Gibson, aad which the
pose the penalty of a forteiture of office for non-compliance with ! plaintifi bought from an agent or broker of Gibson. The defen-
1t3 provisions. tdaut Gibson appeared from the examination to have little or no
visible personal property remaimng which the shenff couid sei-o
K B B . 1 execution ;—he swore that his real estate, which had been large
- ’ i and various, wo'ild not sell for cuough to pay the money for which

CH \MBERS. lit is mertgaged.
! The plaintff's attorney arranged and classified the answers
igiven by Gibson upon Lis examination, as they applied to the dif-
|ferem descriptions of property, and to his transactions and affuirs
| generally since he retired from business in 1855 or 1856, and
, endeavored to show from it that the defendant ought, according to
. his own account, to have upwards of £900 at his disposal, atter
.x : 8 . 2 . - X b
I’:{f\',:(},"";::'hoﬁ:n{:';::;‘ ,;?‘:pff:ynﬁtngfé’:_ g;;‘gl?‘nﬁl}mg cap- 24, ":,hix';g: s setting against what he admitted he had received, all sums which
upon any ‘pomt (:x;h(;t» \;hul-l; hfyl:’s Ex:?perl_\’mt»rr;o;za(:;d.rur"an;mt;m 'equ:i’: u«;ally I he stated himself to have disbursed.

;:n‘n‘sri;‘:ni';o for a rlt':nten:pt ::fl(}{e‘:rd‘:r‘.oorn?n tun?[':cl uhim ator(:’be_;' nsbl;i Rosinsoy, C. J.—.—Hl}vmg read all the .“0“’3 taken by Mr
directing Inm 1o be imprisoned for a period, within the discretion of tke Judze. ; Heyden ot the examiuation, and compared with them the result at
uﬂlhﬁww‘i‘l“;n“'“l};‘ "l"l‘"}vhfvn"’“r‘ r‘?g‘-’:‘:“;fb ““J,'.’.‘l’?’,“.'»ﬂ,’.' answers are “which the plaintiff’s attoruney claims to have arrived, I can only
rurh an o Infa peseratl snend fr (b suspirkon thal b hasconcesed b any that, 1 look at the defendant’a nccount of his business and
proper course for the judge is to allow a ca sa to 13sue. 1affairs as altogether untrustworthy, and such as to show that he is
(Jao 24,1861) ; ynable or unwilling to give such an account of them as it would be

J. B Read, under the Consol. Stat. U. €. cap. 24, sec. 41, moved | reasonable to expect from any careful man of business of ordwnary

Jadgment in favour of the defendant with costs.

Reported by RoperT A. HarmieoN, EsQ, Burrister-at-Law

Watrrte » ITaRPER AND GiBsoN.

Eramination of judgment deltor—unol Stat 1" C cap 24, sec 41—Commattal—
M-adr of commttal
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intelligence ; but ax to derving <ti-factorly fromat any particu-
lar conclusion m regard to the detendant’s ninhity to pay ott ths
debt, 1 cannut «ny that I have succeeded i dong o,

It wenld Lot surprise me to learn that the defendant Gibson has
means nnder control to a much greater extent than nine hundred
pounds, which he nught. 1t he pleased. apply towards the payment
of thiz debt  On the other hand, consudering the enormous rates
ot anterest at which he has been raising money, the irregular
minnnar in v hich s affairs have been conducted and hia aceonnts
hept, and e want of knowledge of accounts, or his apparent reck-

Tesanesy, it woul i not surprise me to learn that he basno such sum
ws nine hundred noundyg, nor any consulerable vum, n his possea-
sior or within h 8 crntrol, out of which he could sati-ty the plain- .

tiff’'s julgment

It i= certain, however, that the account he has himself yiven of
the judgment which he ailowed ifarper to obtuin againgt hun, and
the want of foundation for that judgment to anything hike the
amount recovered, throws great suspicion on the defendant’s con-
duct, not anly i thig matter but in others, »0 a3 to preveat much
reliance being placed upon lus statements

The questions put to the defendant, with very few cxceptions,
are not reported, ouly the answers are given, and in many -
stances, where they appear evasive amd unsatisfactory, that may
be owing to the defendant not haviog been svu interrogated as to
call for a more precise stitement.

Taking these answers altogether, ns8 to the account the defen-
dant has piven of his means of payment, | must say that they are
very far from satisfactory.

Then tho question is, what is the proper mode of dealing with
such a case, under the existing law? The Consol. Stat. U €. eap
24 zec 41, provides for obtaining an order on any judgment
debtor to submit to an examination as to his estate and effects, the
property and means he lad when the debt for which judgment
has been sizned was incurred, or to the means which he ~ull hag
of discharging the juldgment, and as to the divposal he may have
made of any property since contracting the debt; and then it en-
acts, that in case such debtor shall not attend, as required by the
order, and does not allege a suficient excuxe for not attending, or,
if sttending, he refuses to disclose his property or his transactions
respecting the game, or does not make satisfactory answers res-

pecting the same, orif it appears from such examination that such I
debtor has concealed or made away with his propesty. in order to |

defeat or defraud Ins creditors or any of them, the coart or juda.
may order the Jdebtor to be incarcerated in the common gaol of the
county in which he resules, for any time not exceeding twelve
months, or may direct that & ca sz may 1saue arainst him; and
such writ may thereupon be issued upon such judgment

In case such debtor enjoys the benefit of the grol limita such
court ny judge may make a ruie or order for his being commtted
to .lose custody, undcr the 35th section of the same act.

I have always hitherto thought that the proper way to apply
this provision, when the defendant without excuse fails to attend,
or, beicg examined, refuses to anewer upon any point as to which
he is properly interrogated, or answers equivocally or evasively,
so that he is evidently endeavoring to conceal the truth, he should
be punished as for a contempt of the order, or, to compel him to
obey it, by directing him to be impriioned for a period, withio the
discreticn of the judge, not exceeding twelve months; but that
when his answers are such as to lay a reasonable grcund for the
suspicion that he bas concealed his property cr made away with it
in crder to defeat or defraud his creditors, the proper course then
for the judge is to allow a ca. sa. to 13sue; for in that case I thiak
the intentinn of the Legislature was, that altheugh it should no
longer be allowed to the plainuff, by bis own affidavit of belief or
suspicion, merely to entitle himself to execution against the per-
sop, yet, when the court or a judge sees that upon the statements
made by the defendant himself, after fair opportuaity of explana-
tion, that the plaintiff way reasonably entertain such belief or
suspicion, then the execution against the person may be allowed
to go,and the debtor will thereupon be subject to be dealt with as
debtors in executirn had been before the act, under the provisions
which are now embodied in the lHth chapter of the Consolidated

Statutes  The abjeet, then, 14 not to punish as for a cantemyt of
the order, but ty plee i the power of the ereditor such means of
coerer hoas an execution agunst the person may afford, under the
restrictions and mehfications to which that remedy is now made
aunhyect

CHANUERY.

Reparted by A GRANT, b wy, Barmter-at-Law.

IurNuay v PL1ERBORY.

Prancipal and surety— Mumerpal Corperateon,

. Wheee a corparation, havinza debt tapay, which it e thele advantage to discliarge

tmmediately, misod money upan an accommaodation note of annddisidaal and
applesd the meney to the payment of the dobt, promisiog to protect the note, or
to repay, relief was given an this court sgainst the corporation upon a breach of
the promise Al it th corporation couid have been cotipelled to pay the
debt, the peraon ao giving bis note will Ie entitled to stand fo the place of the
coTputatiun ereditor

Mr. .{dum Crouvks for plaintiff.

Mr. Iector, for defendants.

EsteN, V. C —The facts of this case are clear beyond dispute.
A sum of £700 was raised upon the note of the plaintiff, at the

, request of the mayor, snd applied to the ues of the town in dis-
“charging & balauce due upon its subseription tv the railway,

 whereby its debt was paid, and 1t was eunbled to recover intercst
| on 1t8 stock, which 1t 12 doing by menas of an activn at law. Tle
| proceeding was sanctioned by resolution of the council. It is
true that 1t was espected at the time that about £1800 would be
recovered fiom Messrs. Whitmarsh and Conger, a balance on the
idcbentures, which, however, is still unpaid. Tiis circumstauce
;18, 1 think, immaterial.  The charges of embezziement or misap-
propriation are clearly icbutted. 1 cannot unagiue what Mr.
Sawers means by saying that the debt was an unjust one, and one
which ought not to be pud.  The corporation owed a debt which
!it was uuable to pay; a third person intervenes at its request,
}uud pays ths debt upon ats promise to idemmfy him. Can any
“demand be more just in the abstract than this demand of the plain-
ltilf? It would be much to be regretted, if any t2chnical dificulty
istood in the way of the satisfaction of so just and equitnble a
clmam  But I thiok none such exists. 1 cannot Jdoubt thatit
would be competent for the corporation to apply any surplus
i moneys it might hiave, not applicable to nny particular purpose, to
“the sausfaction of this deht without recorting to a new losn.  But
yeven supposing none <uch to exist, and that a new lonn would be
, necessary, it would require time to accomplish i, and the demanid
| was urgent. The same remark 13 applicable to the alleged mis-
iuppropnmion of the L1500 sterling, with which, however, the
| plaintff 18 in no way connected. Under any of these circumstances
!it would be highly advantageous to the corparation that tue debt
t~hould be pand at once, for it would not subject them to any
“liabihity, to which they would not be otherwise subjoct, and 1t
would iostantly entitle them to a large sum, by way of interest,
on their stock. 1 bave no doubt that1f a tinrd person under such
circumstances were to pay this debt at the request of the corpora-
tion, or to raiser iey on his credit to enable them to pay it, on
a promise of repuyment with interest, or cn a promise to protect
i the note, and the contract were performed, and the corporation
. had the benefit of 1t, they would be legally hable. This is pre-
cisely that case. The plaintiff is, however, substantially, although
perhaps not technically, acsurety, and entitled to indemnity, and
has a right, therefore, to the aid of this court. 13 right miny be
rested on another ground. It is an old and well known head of
equity tbat although a loan to a married woman is invalid, yet if
the money be actually applied in payment for pecessenies, unpro-
| vided by her husband, the party furnishing the money may apply
i to this court to stand in the place of the persons who bave supplied
i the necesaaries, and to progeed against the hushand in their names.
"It canpot be doubted that the corporation could have been com.
i pelled to pay the balance of their subscription, and this meney
;having been applied to that purpose, the plaintiff may stand in
. the place of the rnilway company. I think the plamntiff ghould
 havo a decreo with costs.
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Witzox J. Swiizgr v Tur Tresrses or Senoot, Section No, -
B, 1x e Towssiir or FARNESTTOWA :

tiefore His Jonor Jadan MeKesnx, Connty Sudae for the United (ounties of
Fronfense, Lennox aml Adhington )

o enforce any chum or demand’ between trustees nna tenchers,
e the KTth section, seem 19 pamd aut st attenpts to cnbd np
actiotiz in our Courts apoa nwenl«. The pre<ent action s beought
to foree o clann whick bas been alrendy decided.

In ooking at the tih section of the amended School Act at *he
tast wewsion of Parhament, 23 Vie, eap 49— teel connneed thal
ra actwn at fnw will He agninst the Nelwol Corporation upon an
awand made uetween techiers nad teustees who witfully refuse or

Common Schools— Teacher's Satary % B
. (bAL 30 nethon nt baw wish not Be on an award ede b the S secyon | PERICET TUF ene mnath after publication of an award, 1o comply with
ot thu T € Common Schond Art bed wosn a school Tearher 206 trastone vor to give cffect to award under the Siatote  §t 13 eoncted by the
FHeld that umh*;’w\ tha S.'nfﬂ‘u-amendm! “ehinol Act of tast nmwlv-n.RHuurwmwmﬂ; Seh cection of the nmemded net that if trustaes under section Ki of
l"ﬁ?iﬁfb:ﬁ?ﬂ:ﬁ?;ﬁ.Z"i;i’,' trustes must be lu writiog Mgned by thelpastied gy 1 (), Schiool Act, the trustees so refusing or neglecting ~hall
1% Januory, 1881 be held ta be persapully respunsitile for the amourat of sueh award,
This was a0 action o0 award.  The declaration alleged that the which may be enfnrgwi agmnst them inxiav:duzznx by warrant (_)f
pluntiff was n duly qualified Common School tencher, and that ke, the arbirators within one month after the pablication of their
was emplayed by the defendants to tench a Common School in A¥erd  ltappears to m> wat the Legislature bas substituted ar-
Sehool Section No 8, 10 the tewnship of Ernesttown, for a perid * bitrators fur Courts in o mntters of dipute ard claime between
of 12 months, at & salary of £60 n year, payable quarterly. That trustecs and :oncheru, 1 vesting the arbitrators nut only with
the plaintiff in paesuance of said engagement, cutered upon by Powers of adpuhication, but aiso with very high anl extenave
duties of teacher of sand Common Schoeol, and daring the perigd of | POWers of euforeing the collection of any moneys by them awarded
ki< engagement dud teach in said Sebool, nccording to the terms ' 10 be pad. . . . ,
of ks cugagement; and that the sam of £30 beiag the last twa 1 am of opinion that the present action against the Schaal t'ar-
quarters of walary, is due to him frous the defeadants. That, PO¥Ation ennnot be sustmned.  As 10 the exception taken hy the
differences having arisen beiween the plaintifi's salary, board, and demux:rer to the declaration, for want of an nllegation in the Jde-
the manuer in which hie condncted the sche~l, as well as the right claration, that th‘e defendants contracted under seal, from the
of the plrintiff to reccive the balsnce of his salary, for an alleged ng_li%mf'm of the Lourt of Queen's Bench in Kennedy v Burnesa, 1
want of qualification : and that in order that the watters in ditfer. | think such an allegation unbecessary.  If the cause 1"{‘1 gone o
ence between them might be sahisfuctorny settled, the matter was | {rial, the plmntiff wonld require to produce an ngreement in writing.
left to arbitration, nceording to law, and that the arbitrators made | But, for the futgxre, under the 1.2th section of the nmended School
their awaed, in writing, in favor of the plaintsff, for £30 to be . Act of last sessiun, agreements between teachers and trustees
prud within a certain time now past.  Yet that the defendants, ' ™must be i wntug, ?xgned by the parties thereto, and sealed
although often requested vo ta do, have nnt paid the said sum of ' With the corpurate seal. -
£30 ner any part thereof, ahliough the time for the payment:  In the prese . case, judgment must be for the defendants on
thereof hath elapsed ! the demarrer.
The defendants dewurred to the declaration, as«igning a3 causes
of demurrer: !
Ist, That the declaration showed no cause of action in thisg, |
that itis not alleged that the defendunts contracted under their cor- §
pornte geal. :
Ind, That no action at law can be sustained for the elaim of!
the plaintiff as sex forth in the declaration. :
7. J.. Mowat for the demurrer: O’ Rally contra
Macrezzie Jupne, . J —] bave not been able to meet with
any case in which the poiat, whether an action, wil lie vpon an
award made under the 84th section of the Common School Act,
has been decided
By =ection 84, cap. 64, Upper Canada Consolidated Statutes it

Judgment for the defendants on the demurrer.

DIVISION COURT CASES,

Tu the First Diviabun Court of the Coubty of Elgin
George Lionr v Roserr Lyows axp Jonn Lions.

Fnisnion Courts~Splithing cousea of action.

Wheca plaintiff cued for the breseh of & contrict n the birlng by the defendants
ot & 3oke uf oxen bolonging te chic phuntff, on an alleged promise o return
them {0 an goad order and condition ne when hired, alleging ax a brearh that
thev were Dot retnrned in as good order, Ac . but were Sopired, &0 and 5t was

is enacted, *1a cace of nny ditfference, Letween trustees and a
teacher, in regard to his salary, the sum due to kim, an any other
matter in dispate hetween them, the same shall be submitted to!
arbitration,” and by Kith section, the arburators, or any two of
them may issue their warrant to apy person th rein named, to
enforce the collection of any moneys by them awarded to be y..d,
and the person named in such * warrant shall have the same power
to enforce the collection of the moneys mentioned in the warrant,
by seizure and sale of the property of the party or corporation, ;
against whom the same has 1ssued, as any bailiff of a Division
Court has in enforcing 8 judgment and execution issued out of
such Division Court,' and by seclion 87, it is enacted that “ne
action ~ ..ll be brought in any Court of law or equity to enforce
any clam or demamd between trustees and teachers wineh can be
reterred to arbitration as aforesaid » %

made 10 appears on the triaf of the piasnis] that the defundants bal been on &
former o aasion sued by the plaintiff for the birc of the same oxen cn the sams
captrart for lring, wineh swi resuited fn judgment for the planidlf, This was
held to be 2 aplitting of the plalotify caure of action witbin the meamng of the
Dusion Court At 234 Judgaent in the second suit was given for dofendants,
{18th March, 1807)

This was a suit brought by the plaintiff to recover £10 for the
breach of & contract in the hiriog by the def:ndants of **a yoko of

. oxen belonging to, and the property of, the plaintiff,” on an alleged

prorgise * that they were to be returned in as good evder and con~
dition a3 when hired ;” and alleging for breach that they ¢ were
pot returned in good anui proper order, hut were injured,” &c.

It was urged as & legal defence on the part of the defendants,
irrespective of the facts and ments of the case as they transpired
upon the examination of witnesses, that as the defendants bad been

I bave persued the elaborate juldgment delivered by the Chief ' sued by the plaintiff in this Court, in a previous plaiat for the hire
Juastice of Upper Canada in the cave of Kennedy v. Burness, 15 U.’ of the same oxen on the same contract for hirsg, as the present
C. Q B. 473, also the judgment of Mr. Justice Hagarty, in the |suit was founded upon, which suit was tried and judgment was
case of Kennedy v HHad, 7 U.C. C. P, 218, and the judgment of 'rendered for the plawntiff for the nse and hire of the same cattle,
Me. Justice Richards, 1o the case, Kennedy and Murray v. Burnese for 44 3s. 1d, the plaiotiff had split vp bis cause of action and
etal, 7 U.C.C P, 227 and find the abject, force and effect, brought two suits where one would have sufficed, thereby subject-
of awards hke the one set out in the declaration examined at'ing the defendants to the cosis of a second swit, and contrary to
great length.  Although the point now under consideration has) the J6th section of the Division Court Act of 1850, and contrary
not been decided, still, from the Ianguage f the judge, it seems to Iaw, irrespective of the statnte.
to me that they thoaght an award between trustees and & scheol© It was admitted by the plaintiff, that this suit was brought on
teacher was fingl, and conclusive, not liable to be made the subject ' the promise for the same hiring of the same oxen as the former

of an acticn in any court. The words ¢ no action shsll be brovght : suit,
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Heauks, Co. J —The 24th section of the Division Court Act of
1800% pequires tha platottl in Ry suit brought ia o Ihwisien Coust,
to enter *acapy of hiz acount or desmamd, in writing, 1in detail,
nod the particulars of ks demand in any cnse of tort or tres-
pags which shall be numbered.” &e., and then, after providiog
for & summons, the dause reqmren that & copy of the summons,
1o which skall be attached 8 copy of the plmnu@s aceount or of
the particulars of such demond, 03 the case may be, shalf be serverd
ten dnys, e

Then the 26tk section} emacts *« that it shall not be Inwful for
any pimnufl to divide any cause of action into two or more amts
for the purpwse of brioging the saine within the jurisdhction of &
Division Court,” ac.

The UGth section, I apprehend, was to vesteain parties from
bringing several suits for o cause of action or ems of account
amounting in the aggregate to more than £25, which 19 the uln-
mate linst of the junisdietion of the Court fur fhe recovery of o
debt account, or breach of Lontract or cavenant, or money demand,
or t~ ~ecover damages fur torts amounting in the aggregate to
voore then £30—which 1s the atmost himat of the jurisdiction for
torta—b 7 splitting up their causs of action and brngaog twoe or
more suits n order, apparently, to give the Court jurisiction,
and therehy avaid the knntof junsihichion fixed by the 2ird section
of the act,? winch enncts that the judge shall have pawer, juris-
dietron, sod suthority to hold ples of all claims and dewmsnds what-
sogver, &c, ol debt account, or breach of contract or covenant,
or money demaud, whether payable 1w money or otherwise, where
the amount or balaace claimed shall not exceed the sum of £23,
&od 1a all torts to personal chattels to, ard including the amount
of E10; with certan excepticas and provisions thercinafter
expressed.

The jurisdiction of the Court has been sinee extended to ather
per~onal actions, to whick 1t is not necessary to allude in the
present case,

it becomes now necessary to enquire iow the 26th section affects
the present case, I think 1t refers only to actions where the chums’
or Jemands of two or more xuits for the recovery of a debt necount,’

ur breach of contract or covenant, or money Jewnnd, wonbl, when
added tegether, amount in the aggregate to more than £25, or where
for a tort the aggregate would amount to more than L£10; and

where they are **sphy up fur the purpose of brioging the same!

witlua the jurisdiction of 8 Division Court,” and that that section
does not atfect the present case, because the aggregate of these
two suits would pot smount o more than £13, s bewng 8 swit,

as it is expressl in the summons, ¢ for dnmages on contenct,” aud”
the former being also upnn a contract for ** the use and hire of -
eattle,” as upon an ordinary action of assumpsit or debt. So that”

it cannot be said the cause of action has been * split”" or divided,

ns expressed by the statute, for the purpose of bringing the same

withia the jurisdiction of the Divisiun Court.

1t may be uzeful to state what I conceive the taw to he generally,
upon this subject, to puwde suitors s well a3 myself 10 fatare cases,
for the sake of unifornaty 1 so far as the Courts of ting County

are conoerned, and also to give my judgment as 1 tale the Inw to.

atfect this particular ease, irrespecuve of the Division Court
Statutes

Wherever I have found parties bringing two enits when one might
bave sufficed, and thereby subjecung n defendant ¢ the hazand
ur posmitnlity of paying the coswy of two pluints instead of vne, and
where one would have answered every purpose, 1 have unsformly
exercised the diseretion given to the judge by the 3rd section, by

appartioning the costs between the parties ip such a maoner that-

the plainstdf was obliged to pay half the costs, and imieed, in
one case, where it was maaifest that a third party’s name bad

been used as a plaintdl in order to oppress a defeadant with the

costs of # second smit, where the real bona fide holder of & note
had 1adirectly split up bis cause of action and brovght one in his
own name and apother in the name of a third party, I ordered the
plaintiff to pay the costs in one of them,

1t has been a matter of discussion 1o the Superior ourts in
Eugland, as to what 29 meent by statutes in Engiand cootaining

* Con Btat. U C.ch 19, ser T4, p. 147, + Con Stat U C, ¢h. 18, 38¢ 59,

$ Con. Stat, U €. ch 19, se¢ 55.

_aimilar provisiona to our own, by * dividipg a cause of action,”
~aod what is meant by the words ** cause of aetion.”
The Court of King's Bench 1 England, in the case of Bagat v,

Wolhiame, 3 B, & . 235, had thirz subject before them. 1 was
‘an action of assumpsit for money received as ateward of the plain-
cuiff.  The defendant preaded a recovery in n former actina of debt
Cof £4,000, which he alleged to be for the identicnl causes of nction
;10 that sait. This was denied. It appeared by the evidence of
j the steward who succeeded the defendant, that he investugnrted

defendaut’s sccounts and found there was Jdue plaintiff £7,000;
fthat in the e<timate be took iutc account all the sums clmmed on
i the then presest action, except s sum of £45 which the defendant
 had recerved previgus o the tirst suit, but that he hal enly dis-
“covered it since the recovery in the first suit ; wfter he had inves.
‘uznted the sccuunts, be sdirected ag actiun to be brought ia
cananfenior loeal caurt for £4.000, and judgment pasced by de-
“fault.  He verified only for £3,400, because the defendant (as he
then thought) had not any property exceeding that sum. Upan
these facts the learned juige was of opinun, that whatever con-
s sututed a subsisting debt st the time when the proceedings in tho
. inferioe Court wag invtituted, and was known to be 8o hy theagent
"who managed the whale transaction, was to be considered as ig-
ccluded 1n and copstituting one entive cause of action, and he
thereiore directed the Jury to find & verdict for the piainost for
. £44, but reserved lenve to the plainuff to increase the verdict as
the court should afterwards dscect.  The Court apheld this view,
land Bayley, J., beld that the plasntiff by lus own act was a8 equally
. bouvd as he wus by the verdict of & jury, and that baving chesen
. to abandan his claim onee, be bad doue it farever,
I 1t is Imd down 2 Taylor on Evidence ay a general rule, which
Yig recogmced abke by Courts of luw aud equity, that where s
> given matter bucomes the subject of hitigation ta, and adjadicativa
by, a Court of competent jurmdiction, the Court reyuires the
“parties fo thut htigation to hiring forward their whele crse, and
will not {except under special circum~tanees) permit the same
partics to open the ~ame subject of lingatien in respeet of matters
which might have been brought forwand a2 part of the =abject in
, eontest, but which was not trought forward only because they
have {rom pegligence, inadvertence, or even accidenq, ountted
part of their case.

The plea of 1o judicafe applies, except in special cases, poy
only 1v points upon which the Clourt was netually required by the
parties to form an oprwion and pronounce a judgment, but te every
.point which properly belongs to the subject of litigation, sod
winch the parties exercising reasonable diligence might have
brought forward at the tume, Headerson v. Henderson, 3 arve 113,
it has been held, in the United Stutes, that ¥ 2 plaintiff sues
for part only of an indivisible claim, as if one Lues another for a
yerr under the same hiring and ther heings au activn for x month’s
wages, it i3 a bac to the whole (1 Wendell's Reports 457} On
page 1311 of first volume Taglor zays, < The mimnal County Court
Act coutiins an mportint clunse relahive 1o tos subyeet, for it
enaets o section G4, that it shall uot be lasedul for any plantf to
divide any cwse of action for the purpose of bringing two or mure
suitg 1 any of the County Comty, put any plamuff having cause of
action for more than 450, for which n plaat might be entered
under thes aet, i not for raore thon £33, may sbandon the cxeecy,
amd therefare the plaintff shall, on pracing lis eause, recover to
an amount net exceeding £34, and the judzment of the Court
vpon such pluat shall be in fall discharge of all demands sp ye-
spect of such cause of action, and entry of the juigment shall be
wade accordingly  The term * cause ot action’ bere employed,
is one of indefiuite tmpurt, but the Courts have fised ity weaning
to a certain extent by hodhing, first, tit it i3 not lunited to o
cause of aetion ou one sepurate entire contract, but that it extends
to tracdlemen’s bijls where the dealing is intended to be cuntiuuous,
and whoere the items nre so far connected with each other that if
they be niot paid they forin one entire demnad (In re Lkroyd, 1 Fx.
R. 47438 aated), and pext, that it does not preclude the plaint:ff
from bringing distiact plunts whenever the clauus are of such a
nature &3 woold justify the intreduction of two or more counts in
the declaration, if the action were brought io one of the Supenor
;Courts
© 1o conformity with this, o tapdlerd has been allowed to sue his
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tenauts in ono plaint for rent, aod 1n another for double value, in” there is & monument which was planted by the Government
cunsequence of 2 premises bing held over after tho expitstion gy reepor when he run out the township, and measure to the

of g uotice to quit (Wekham v. Lee, 12 Q. B 326),  Weod v. .. .
Lerry, 4 Bx. 442, is so sutbority shewing that the Court of Nonument between loty four and fise, and divide accordingly?

Exchequer beld the words cause of action & similar Briz.sh If he does the lutter, he will alter the line between lots one and
Statute, meant *cause of one action,” and were not to be Luuted 10 two gome linke on to lot number one. If this is done, which

un action upon one separute contract, . . .
upo! par . . of the two lines will stand goud or be legal, the one which was
Broom in hislegul maxims, pago 249, in applying therale “ nemo . . . ! b Lo
debet bun verary pro una ot eadem cauna” suys, ** The platitf in, run sixteen years ago, or the one to be run now ?
‘;‘0"@"» “ll“"'e ?OISP?C‘;‘I d:;m;\;ze ;ﬂ ;ﬂllt;gt“]l, i«‘: not t"]"i‘}e'[ lt“ {2, W, becoming insolvent, made a deed of assignment
damages beyond thae value of the chattel he has lost, and after he . . . " . .
has once received the full value he is not entitled to further com- . (wn:hout. tl'le release cliuse), for ?ho berf(,txt of lfls crethturs.
pensation i respect of same loss; and by a former recovery in t0 X and Y, who were aone of his creditors. The assignoes
trover and puyinent of the damnges, the plaintiff°s right of pro- . advestised it regularly in the loeal newspaper. They notified
perty is barred, and the property becomes vesled‘m thedct.'cm‘lm:! “the creditors by letter, requesting them to come forward and
in that action a3 agiinst the plawtiff, Cooper v. Shepherd, 3¢ B ! - . .
a6 " “execute the decy of assignment, but none of them has done it
After what has been <aid, and giving the hest consideration in except Z2.  When the property, real and personal, has been
ny jower to the case, 1 thiok the plamtfl in bringing his fiest 5,10 "and the debts collected, will any of the creditors receive
suit aganst the detendant upon the coutract proved, voluntanly | " he fund idos Z. who is th Iv ¢ hat h
nhandoned his mght to recover damages for the alleged breacn of benetit from the funds 1’?3“ os 7, who 1s the only cne that has
the same contract in this suit, for it properly belonged to the sub- ; executed the deed of assignment?  If the proceeds have to be

ject of htigation between them, and might have been brought djvided rzltably amongst ull the creditors, how will the

forward all in one plaint In other words, I consider the claim . it "’

for damages upon that contract indivisible, and that plaintiff can- assngnees act? l.hey L:mnol’: know the am.ount uule.ss each
not be permitted to bring <eparate suits for that which 1 consider | creditor lodze his claim, justly authenticated, with the
to be but different parts of the same plaint, any more than could | assignees.

the payee of u promi~sory note be permitted *. bring one plamnt| | . .

for the recovery of the principal, another for the interest, and| - Again, ‘i held a mortgage against part of the cSt.ate' T
another for the damages, by reason of protest or the like, which I'sucd W on the mortgage, and got judgment against him, and

would to auy per-on of common sense appear unreasonable. 1 has sold the mortgage property, but has failed to get his pay

Irrespective of the law of the case, I do not consider that the | in full out of it. Will T reccive his apportionment for his

plaintift bus ade out a sufficient case even upon the merits. | . . »
Judgment for the defendant. * i balanee along with the other creditors?
() ‘ ¢ . .

I am, yours, &c.,
A SUBSCRIDER.

I
GENERAL CORRESRONDENCE. |
— - (It ia not our purpose to answer questiung of general law,

To e LoiToRrs oF THE LAw JourNaL. and when we do so it is only where the questions if answered
Avr, January 17, 1661, { ®ill convey information useful to the general body of our
e ) . .. .| readers.

i"(:;.2;:l::::;:::g:ca::l{ﬁ;;"'Zour opinion cn the fuuu“'mg| The first question put by our correspondentis one 'in which
° . * the owner of lot number one in the eighth concession of B”
Your obedient servant. may have a very great intercst ; but really it would be impos-
1. A is owner of lot number one in the eighth concession of | ing too much on the good nature of our readers to occupy our
B. About sixteen years ago A employed and paid a licensed | space with an opinion as to whether, under the particular
survesor for runnirg out his lot. Trees which were then ' circumstances stated, * the line run sixteen years ago, or the
blazed can still Le traced. Monuments which were then'obc to be run now,” is to govern? Let *‘the owner of lot
planted still stand.  And fences have been put up on the line I number one in the eighth concession of B” submit his case to
which was then running Letween lots one and two. Is thisisome member of the profession in active practice—pay his fee

lire good?  Will it be considered the original iine nocording ! —and be guided by Jus opinion.
to the amended Survesor's Act of June, 18572 Nuother line;  The sccond question is not open to similar ohjections. We
has ever Leen run between luts one and two.  Again, no lines | presume — though not so stated — that the property assigned
have ever heen run between lots two and three, nor hetween I was personalty, and that as between the aseignor ard his
lots three and four ; but between lots four and five there is an | assignees there was no actual and continued change of pos-
attestel monument standing. The owners of lots two nnd%SCSSi‘m of the property assigned. If correct in this supposi-
throe intend having their lines run out in a short time. Will: tion, then the assigoment can only be sustained if made fur
the surveyor that thev employ have to commence at the ! the purpose of paying and satisfying, ratably and proportion-
monument planted on the line run between lots oue and two, i ably, and without preference or priority, all the creditors of
and measure to the monument standing between lots four and “the assignor their just debts. Should there be any limitation
fire, and divide equally, according to the Surveyor's Act of - in the assignment preventing creditors, after the lapse of a
1849?  Or will he have to commence at the town line, where * 8iven period, from taking the benefit of it, then the assignment
- - . would be probably held void, as being made for the benefit of
SThouzh thasndament was dhizoeed s bong minee as Isth March 1N we such creditors only as shall accept the benefit within the given

only recoins d uroert of it dunng Inst menth, vd ae now pubinh the judzinent
us weing one of unusual 10 rest to Judze of Dreicnn Courts . time, and naot for the general benefit of all the creditors of the
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assignor.  (See per Burns, J., in Burrdt v. Robertson, 18 U.C.
Q.B.360 ) Should there nout be any such limitation thenitisin
the puwer of the remaining creditors to come in at any time and
accept the benefitof the assignment. The difficultysuggested by
vur correspondent, that an assignee cannot declare a dividend
witl out first knowing the number of persons entitled to share
ard tke propurtione in which they rank, is one which must
exist,-unless all ereditora voluntarily and within a reasonable
time make known their claims to the assignee, and rank under:
the ussignment according to their claims. It is a difficulty
which must exist so long as the Leyislature see fit to leave the
law in its present very unsatisfactory state.  The only mode’
of overcoming the dificulty that we can at present suggest, is
that of filing a bill in the Court of Chancery to administer the
estate, and <o compel crediturs to rrove their c¢laims, or be
barred.  This is a rewedy which, owing to its expense,
might, in the case of a small estate, prove worse than the
Jdisease,

To the third question we answer, that T is entitled to rank
on thie estate for the balance of his mortgige money.—
Ens. L. J.]

Munwpal Government.—ILaw and Eputy— Conjivt of
decisions,

To tue Emtors o sue Law Jouvnval,
Peterbory’, 19th Feb., 1861,
Gestrenex :—I beg to call your attention to two judgzments,
one by the Queen’s Bench (Scett v. The Corporatin of the Tonen
of Peterburouyk),* and the other by the Court of Chancery,
(Burnham v. The Corporation of the Tonen of Pitcrborouyic)t
touching matters of great interest to muunicipalitics.

The Queen’s Bench judgment sufficiently shows the subject
matter in dispute; that in Chancery, requires some e¢xplana-
tion. The town of Pelerborough agreed to take £30,000
stock in a railroad, and for that purpose by-laws were sanc-
tioned by the rate-payers and passed, authorising debentures
to be issued to the amount of £37,500, to provide the neces-
sary funds. These debentures were »oll and realized to
within a trifle, if not the whole of the required amount. The
twn coupcil, however, spent a portion of this money for other
purpases, and in the ead of 18503, when they came to settle
for the tock, they fuund they were deficient about L£700.
Burnham, the plaintiff, then ane of the councillurs, gave his
nute, which was discounted and the proceeds applied to pay
the balance of stock deficient, and funds for which had al-
ready, as I bave said, been realized to within a trifie if not
fully.

The note was renewed at various times daring the year
1359 (Barnham being still a councillor) until finally it was

reduced to £430, and l.ccame due in the beginning of 1800, -

No provisiin whatever was made fur the payment of this note
by the councils of 1858 or 1839, and when it became duce, the

council of 1860 refused to pay it on the same grounds as they
resisted the payment of the Queen’s Bench suit, viz., that it
was not a debt incurred by the council of 1560, but by pre-’

+ Ree page T3 0f this Journal

* Fee page £ of this Journal

"both cases is precisely the sume.

vious council, also that it was not a debt contracted
for any thing within the ordinury expenditure of the cor-
poration for that year when the debt was incurred; nor
yet was there an cstimate made of the sum required
to meet it; nor any Lylaw passed fur its payment, by
imposing a special rate for that purpose; and that, in fact,
in addition to these reasuns, the amount had already been
raised by debentures.

Burnbam upon this, filed 8 Lill in Chancery, and the objec-
tions were as stated above, fully set forth in the awnswer
given thereto.

You will see from the above, that the prunciple involved in

No une conversant with
mupnicipal matters will hesitate tv endorse the judgment of
the Chief Justice as being consonant with the municipal laws
of Upper Canada, ¢ 3 well as with sound sense and justice, and
I'am much mistaken if an equally decided opinion (though of
4 very different nature be not cowe to in regard to the c¢han-
cery judguent. The effects of the chancery judgment, were
it to becume a precedent, really deserves a very serivus consi-
‘Jeration. All curtroul over a municipal council must Le atun
eud. Any olject that the majority of such council may dervise,
although oppoused to the wiskes of the great mujerity of the
rate-payers, may bLe carried out in the way as is approved by
-this judgment, simply Ly taking the money designed for une
object and applying it to the desired one, and then to supply
the gap by discuunting a note aud leaving it as a legacy to
their successurs.  1f they refuse to pay, tile a Liil, und in ne-
cordance with the judgment the rate-payers must pay up, le-
cause, forsooth, they have reaped what the council, not them-
selves, luok upon as a beoefit.  Can anything be more out-
rageous, or more completely prove the soundness of the argu-
ment cf the Chief Justice, that ** in this way the courts of law
would have the power indirectly given to them of tasing the
rate-payers without their consent, to pay debts which the
corporation itself could not pay by a rate.”

Ia reading the chancery judgment, one cannut but remark
that the Vice-chaneellur altogether ignores two considerations
certainly of much weight.  Ist, That the money ud alicady
Leenransed to pay for the stock, though some of it was misap-
plied by the council : and 2nd, That the plaintiff, Burnham,
being & member of the council that both misapplied the funds
and then supplied the want by discounting the note in ques-
tion, couldin no way, therefore, Lo placed on the footing of
an innocent third party led astray by the councrl.

It would huve heen very satisfactory had the Vice-Chun-
seellor referred to any elause of the municipal act authorising
councils to discount notes to supply funds for which they dare
not lay on a rate.

There appears a «trange confusion of the facts, in Tepres
senting the £700 as rased to enable the town * to recorer
interest on ite stock,” which *“it is doing by means of an ac-
‘tion at law,” and as if “ it would instantly eatitle them to a
large sum of interest on their stock.” The fact is that the
sum for which the town is now praceeding is one it would be
cntitled to orer and abrere any dividend or intercst on that
istack were the mailroad in a condition to pay a disidend.
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“The charges of embeczlement or misappropriation are of Queen’s Bench in the other case to which our correspun-
clearly rebutted.”” No ore here ever dreamed of embezzlement, dent refers.
but how misappropriativn has been rebutted, is & mystery,  When the two courts are so much at variance on principles
the fuct being that the money was raised for a certain pur- of municipal government, it is greatly to be hoped that ere
pose, and when it was required for that purpose, the money "long the court of Error and Appeal will be called upon to de-
was nof.  Certainly then it must have been misappropriated ' termine in some ~ase or other which court is right and which

* 1 cannot doubt that it would be competent for the corpo- ;is wrong. It may, however, be that buth decisions are sound ;
ration to apply any surplus monies 1t might have, not appli- [ one gowd luwr, and the other good equily. This conflict
cable to auy particular purpose, to the satisfaction of this | of decisivns is one of the cvils traceable to the fact that a sys-
debt, without resorting to a new loan.”’ tem of jurisprudence which naturally should be solid and en-
tire 18 torn into segments, and so retained contrary to reason

This appears a most extraordinary as well as alarming "
and common sense.—Eps L. J.]

duwctum.  What, if such is the case, are we to make of the nu-
merous clauses in the municipal act, directing the means to e e e e

be takee for raisi'ng money by luan, and which limit councils Justices of the Peace—Compromise—Jurisdiction— Penally—
to a rate; or taking a vote of the rate-payers for any expen- Costs.

ditnre nut of an o1dinary kind? 1 fur one must be excused To TuE FpitoRs oF THE Law JOURNAL.

for considering it o matter of very grave doubt how fur any
councillors would not render themselves personally iialle Ly -
paying with the rate-payers funds in their keeping, a claim
in the position of the one in question, the Vice-Chancellor’s
julgment notwithstanding.

As to the old and well known head of equity sbout a loan
to a married woman, to make that applicable to the present
case, I humbly submit that it must be shown that the rule
would apply to a hushaod who had already adeanced the money
Jur the necessaries, and that the party suing him had applied
such advance to other ohjects, and sought to recover it a se-
cond time, cculd he in that case proceed against the husband
with suceess?

In contrasting the two judgments one cannot but observe

Preston, 22nd February, 1861,

GENTLEMEN :—DPermit me to request your answer to a certain
question in relation to the powers and duties of a Justice of
the Peace in cases where he is acting in his judicial capacity.
. Upon an information or complaint being made bLefore a jus-
tice of the peace, against a person for havicg acted contrary
to the provisions of an Act of Parliament or a Municipal By-
Law, for the punishment of which a fine or a penalty is im-
posed, and the nature of which complaint a justice of the
peace is authorized to {ry and delermane: may such justice
of the peace, before the time appointed for the hearing or trial
of the case, receive from the defendant (who desires to settle
the matter Lefore the trial and before additional costs are in-
how the Chief Justice supports his by a reference as well to c1.1rred) an acknowledgment f’f the charge preferfcd against
the laws as to cases decided, while the other allud2s to Leither ; him, and the amount of costs incurred, k.ogether with sach an
the one nor the vther, an omissivn (¢f ¢ could be helped) to be I f;mo.unt for fine or penalty as may seem just and meet to. such
regretted, as it detracts much from confidence in its soundness. justice of the peace, and thereupon stay further proceedings?

I have in vain endeavored to find an authority for a justice
of the peace to receive monies as fines or penalties before the
actual trial, and then discharze the defendant ; fur the several
penal clauses of the Statutes, as also the Muaicipal By-laws,
invariably read: upon conrviction before suck justice of the peace,

It may be asked why the chancery judgment was not ap-
pea'ed, and here also lies a subject for animadversion. An
appeal was attempted, but the court refused to take as secarity
the bond of the corporation, and as no private individuals
s sndrak e rranibilts o b memese o e e st i oo s

Pbefore any gusdce of the peace having yurisdiction, «c., pay a

appeal fell to the zround. Now the ohject of security being '’ . )
PP = - ! oY anty 5 fine of , or words to the like effect: from which clauses
merely to prevent the respondent ultimately suffering loss in >

y s ok the inference may be drawn that no fine or penalty can be
consequence of the appeal, surely there was no risk of such | LA A
. . . . "imyosed before a conviction is made—and that, since the con-
in allowing the appeal on .~ hond of the corporativn ~f Pe. * 77770 7% . ! .

» viction is subsequent not anterior to the hearing or trial, no
terboro’, and therefore the refusal can only be looked on as, . . A
actually denying an appeal; why? can only be matter of. fine or penalty can be imposed and received before the time
con';: tirc ying ppeats o appointed for the hearing or trial, but that the hearing or trial

Jectare. " must precede the receiving of monies for fines or penalties ;

F. . and that therefore a Jjustice of the peace is not authorized to
" receive the same before the trial or hearing.  It, nevertheless,

[The written vpinion of a judge upon a question submitted gppears but reasonable and just that such a power should
to him in ordinary course for judicial deter.aination. is a fair gyist, for in no instance does the law desire to incur a larger
sulject of eriticism ; we therefore readilly insert the commu- jpount of costs than actually necessary, which esidently
nication of our correspondent. . would be the case if, after the defendant, having come befire
The judgment of the court of chancery, to which he adverts, the justice of the peace, expressed his readiness to acknow-
and upon which he so freely comments, certainly involies lodge the charge. to pay costs incurred, and to pay such fine
principles in direct conflict with those enunciated by the court, or penalty as the justice of the peace might think proper to

Your obedient servaot,
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atipulate, the justice being obliged to refuse the offer and to
issue subpeenas for witnesaes, have them served, and have the
matter brought to a formal hearing. Morcover, if at the time
appointed for the hearing or trial of the complaint the defend-
ant at once ucknowledged the charge, there would be ne ncces-
sity of examining the witnenses or of entering into any further
purticu'ars of the case, in tuct there would be no trial or
actual hearing in that case; the Justice of the Peace would
tax the costs and stipulate the amount of fine or penalty to
be paid, in the sume manner as he might have done before the
time appointed for the hearing, whea defendant offered to
pay; the only difference in the two cases would he the amount
of costs, which in the one case would be unnecessarily higher
than in the other. Your valued answer will oblige,
Yours, respectfully,
Otro Krora.

{When it is determined to progecute a person for au offence .
either against a Statute or Mubicipal B3y-law, over which a
Justice of Peace has pcwer to exercise a3 summary jurisdiction,
the first step is to lay an information against the offender,
The next step is, procure the appearance of the defendant, in .
order to answer the charge. This is dono according to the
circumstances, either by the issue and service of a summons,
or issue of o warrant and arrest of defendant thereunder.
The third step, when the defendant appears, and no compro-
mise is cffected, is to hear the complaint, and if necessary,

upon conviction, to pass judgment, imposing such penalty ae
may appear to him to meet the merits of the case. ‘Lhe
immposition of a penalty and costy iv an act of judgment, apd
there can be no judgment till conviction. A convietion must
necessarily precede the power to 1mpuse a penalty or costs.—
Eps. L. Jd.}

REVIEWS.

Tne Law Macazixe axp Law Review for VFebruary is
received. This Magazine is one that we delight to receive.
We read its pages with much zest. Confessedly one of the
most talented law periodicals in England, it is of its kind
without competition. Jt does not seek to keep its readers
informed on every case decided in England, but leaves to other
periodicals, such as the Law Journal, the Jurist, the Law Tunes,
and the Weekly Reporter, that task—a task which they con-
scientiously and efficiently perform. The aim of the Law
Mugazine is not 80 much to inform as to instruct. Its well
filled pages abound with food fur reflection. With all the
qualities ot the instructor it combines the fascination of the
romance. It is tiis happy combication which makes the

' magazine so general a favorite among all classes of the pro-

fessivn. The number before us opens with a lonz and inte-
resting paper on the trials of Lord Cochrane. The sufferings
:and the trials of this great seaman, now no more, are well
i portrayed. Itis a relief to find that a gallant man, in early
‘ Iofe 8o vilified, lived to tell the story of his wrungs and to vin-
! dicate his character in the eyes of the British public. His
:1ife was a chequered one, but bis sun set free from the dark

! clouds of envy and malice which hovered about him in the

. . : mid-day of his existence. Ilis end was one of peace and cha-
determine it. 'Ir_x mo.st‘ cases, however fie.terx_mnable,.upon ] rity with ali men. The second paper .s on * Pleading of the
summary conviction, it is lawful for the litigating parties 0| present day.” The writer shows how hitle is at prescnt un-

enter into & ¢ympromise, and to supersede the necessity of a . derstood of pleading as an art, and how necessary 1t is that

judicial adjudication. If no compromise is effected the Justice
must proceed to hear and determine. The defendant is there- |
fore asked to plead to the charge. e may either confess it'
or plead not guilty. If he confesses it, nothing mcre remains

bt to pass judgment. In coming to a conclusion, {should no
compromise be effected,) the Justice must convict, acquit, or

dismiss the complaint. Whether the proof of the commital
of the offence arise from the confession of the party accused,
or be established by the testimony of third parties, the Justice
rzust convict before he can jmpose any penalty, or award any .
costs. The power to impose a penalty or award as to costs, -
both of which pre-supose a conviction, i3, as mentioned by
our correspondent, in general, only to be exercised upon
conviction. It seems to us that our correspondent confuses a
compromise with & conviction. They are quite distinct. TIt:
is pot the Justice who compromises, though it is he who, if"
necessary, adjudicates. The compromise is the act of the

parties litigant—not of the Justice. If the partics compro-

mise, to make the compromise effective, the charge is with-

drawn, and when the charge is withdrawn the Justice is
complately ousted of jurisdiction. Ile cannot either proceed,

hear the complaint or dismiss it, and therefore can neither
impose a penalty or costs. If the parties compromise upon:
the terms of the accused paying costs, then the costs are paid, '
not because awarded by the Justice, but because ngreed to be .
paid as a part of the compromise. If the parties do not

compromise, the Justice proceeds to hear and determine, and

the art should he understood. Ile expresses the hope, in
which we heartily join, that some member of the bar will
attempt for the present system of pleading what Serjeant
Stephen so successfully accomplished for the past rystem.
He exposes the worthlessness of suck: a volume as the edi-
tion ot * Stephen<’ Pleading,” recently publisied under the
sponsurship of *“ James Stephen and Francis F. Pinder, Bar-
risters-at-Law,” wherein they vainly attempt to alter the text
of the great original, so as to adapt it to the present aystem.
The ** Precedents of Pleading,” by Bullen and Leuake, was re-
ceived by the writer tuo late for comment. However useful
the latter work may be as an index to precedents, it does not
attempt to deal with principles. What is required is « disser-
tation on the Rules, if any, of Pleading: the principles upon
which the Rules are founded ; the operation of the Rules and
their practical results.  ‘The third paper ia one ou the late
Thomas Jarman, austhor of the Treatise on Wills, whose mo-
desty was only equalled by his merits. Then follow thirteen
other papers of varied interest and importance, including one
on the casc of Anderson, the Fugitive Slave, but want of space,
not want of inclination, prevents a further reference to them.

Parers oF THE Soctery ForR PROMOTING THE AMENDMENT OF
THE Law.—We regularly receive the publications of this So-
cicty, and are right glad to receive them, A Suciety of the
kind s calculated, in a thinking community, te do a vast
amount of good ; but its power for good must in A great mea-
sure depend on the ability of its members. In every Society
of the kind, while there are some men remarkable for general
infurmation and ability, there are othera remarkablle only for
the want of these qualities. When the latter are seized with
a cacocthes :crtbcngz or legendi, and are allowed to indulge
in their peculiar vein, the outpouring is a positive infliction.
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Few such inflictions, we candidly confess, appear among thel upon the Vietoria Bridge shows gome attention hestowed upon
published papers of the Svciety fur promoting the nmendment Canada. Other papers upon interesting tupnes fill up the pages
of the Law. lu our next number we hope to re-publish a veryy of this number.
excellent paper read before the Socicty by Mr. Serjeant Wnuﬁ Cannda and the North-west are made the suhje:t of two
rych, on *the expediency of abolishing the practice of upen- long articles in the Westminster and Quarterly, m wlich
ing biddings in the Court of Chancery.” ‘reference i8 made to this ccuntry in a marner castculated to
_— csutisfy 1ts most ardent admirer.  In the notices thus given to
Tur WeekLy Traxscrirer ia the name of a law periodical! this Province, is seen one of the favorable results of the visit
recently commenced in the City of New York. It auguis of the Prince of Wales during the past year. The current
well.  Each number containg sume original remarks of the events are treated in its own style by the Westmnster, in
editor on current legal topics, and the remainder of the num- several papers upon Italian and American affairs. The char-
ber is filled with current decisions of permanent value. 'T'he: acteristic paper of the present number upon Theology, is in
want of ruch a periodical in the State of New York must have! the article upon Lible infallibility. The review of contempo-
been of Jate much felt, and has been for a long time to us a rary Literature is useful as a ready synopsis of ihe chicl de-
matter of surprise. That want is now supplied by G. II velopments in Literature.
Stout & Co., 102 Nassau Street, New York, the proprictors:  The Quarterly as well as the Filinburyh, contains a rcview
and publishers of the Jleckiy Transeript. The want, we can,of Motley’s historical work upun the United Netherlands,
add, 18 well supplied.  The publication is in form convenient,  which, dealing with the chief events in the important period
in quahty good, and in general sppearance prepossessing. of a greatnativn’s history, command the attention of the reader
Each number containg sixteen octavo pages ; of these, twelve cven to considerations regarding the sinking of a peuple whose
are devoted to law reports, and four to original articles.  The: power was respected wherever the name of the Spaniard was
price 1s unly 33 per annum. e wish our new cotemporaryi heard. In an article upon Essays and Reviews, this number
and exchange the success which the enterprise of its publishers, undertakes a criticism from its own stand pecint, of a work

deserve. { which has lately attracted so much attention in England and
—_ i i America, under the name of ‘ Essays and Reviews.
LowerR Canaba DNerorts, Vol. XL, No. I, is received. It: —_

contains the reports of ten decided cases, none of which, owing1  Tyg Unitep Stares INstRaNCE GazeTTE contains the usual
to the diflerence Letween the Jaws of Upper and Lower Canada, , qmmount of usefal matter pertaining to ity subjects.
are of much interest to us. One, however (.1dams v. the Schuol ! - ) :
Comnasswners for the Mumapalily of Bainston), eommenced!  Gopey’s Lapy's Book for March is received. It opens with
but not concluded in the present number, promiees to be of | 4 most Leautiful plate of ** Christ blessing the little Children.”
some interest to un Upper Capadian. When concluded, if the| The engraving is from the original picture, aund is said to be
case bears out what it promises, we shall re-publish it for the |t} first engraving from the ;icture that has ever been pub-
Lenefit of our l‘f.‘ﬂdch. It is fell tim'e that some effort should: lished ia a magazine. The fa<hion plate is as usual superb.
he made to askimilate the laws of Upper and Lower Canada, ; The letterpress is interesting and instructive. We do not re-
gu s o make Canada ove Provinee in laws ns well as in poli-| member ever to have seen a better number of Godey. The
tics. The criminal laws are the same. but the laws as to civil | Magazine improves as it grows old. We learn that jtssuecess
rights differ as widely as the poles. With a Legislature com-! hagencouraged dishonest men to attempt to deceive the public
posed in great part of lawyers, and including eminent lawyers: Ly cales of imitations. Iis best protection against such dis-
both of Upper and Lower Canada, we are surprired that noi [onest efforts is its great circulation and conseyuently low
effort is made to effeet the great nativral work of assimilation | price of subseription.  Without the eirculation, no publisher
of laws.  Facilities are affurded by the iegislature for the prac- can furnish such a Magazine at the price—$3 per annum.
tice of the law 1 either section of the Province, by advocates’
from the other. Dut of what practical use are these facilities, .
when the faws are so dissimilar that the study of many years APPOINTMENTS TO OFFICE, &cC.
i~ necessary to enalle auy person conver-ant with the laws of - - -+ e e e - S
une rection of the Provinee to understand the Jaws of the other! NOTARIES 111 BLIC.

. ) —_ .. . . + DAVID McKINNON, of Hamilton, Fequise, Attorney-at Law —(Gazeited Feb. 2,

Tue Lower Caxana Junier for February is veccived. It 1G4 oy b by igpn of Cochemlle, Esouire — Gazetted Feb # 1561 5

contains reports of fifteen decided cuses, nono of which are.  <y\msoN 1T GHENT, of Hamiton, Esquire, Attorney ut-Law —Uazetted Feb.
of more than local importance. W L]*\'e th%cditors of the Lower, 21}(1:1?]}1)‘T N GOUCTE. of Toronto. Esonire —rtazetted Feb 5. 1661 )
Canada Jurist to imitate the example of the London Jurist, and! O e il Faraire et b Law —tvbze
furmih 1o 1ts readers origlll(ll dixsertations on branches of the '_’.(;:’;'.‘:rlil\ln MacLENNAN, of Cornwall, Esquire, Barnister at-Law —Gazetted Fob
Lower Canada laws, we apprebend the publication would be- (:l;lMa‘:“ﬁs}"li\qsnfg."{“ BENSON, of 5t Cathiarines, Esqrire. Atturney at-Law.
more acceptable to its readers. As it is, however, its value as, TrHOMAS COTTUN, ot Port Credit. Esquire —Gazetted Feb 25, 1561 )
a record of decisions of permanent value cannot be over-rated. :

It appears to be a tuithiul chronicle, 8o far as it goes, of Lower "
Canada decisious. . TO CORR ESPONDENTS.

¢ A SUFFFRING OSE"—Though wiich inclined to publish sour communication
with our 1t wa ax to matters suggested, we cannot break threough our rule which
requires the real pame of every writer to be furpished with his communication
The name is not requited for publicity, Lut an an assurance of good faith en the
part of the writer  1f furnished with your name we ghall make use of your com-
manicatian, otherwige nat.

Tur Enasirey QUarTERLY 330 WESTSINSTFR are received.
The first opens with an article like many which during the
last fifty years have appeared in its pages, in earncst advo-
cacy of a Liturgical Revision, free however, in its earnestoess
frem any exhibition of antipathy to the English Church, or
the wich to weaken the pOW(‘.r of that rcllgwus bﬂdy. The: “M N"—*J Forty —Too late for pretent nuinber, will receive attention in
events of the last few vears will cauce to be read two papers ., et ’
upon subjects similar e a few respects, that of Japan and the . g sengertren “—The pullicaticn of your letter will serve no good purpose,
Kingdom of Italy.  In the autobiopraphy of Thomas Carlyle (perefore refused
happy selections make the reader acquainted with some of  «w Coeerv,” «Cnanies Drrasp —under © Division Courts ™
tbe great names in a remarkable literary age. A short paper’ «aSupscrines,” Ayr—=F."—0712 K107z ‘—under “General Correspondence.’



