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CONCERNING RETAINERS.

' Tue law upon the subject of retainers
is in a state of considerable uncerfainty,
from the fact that the judges almost uni-
formly refuse to offer an opinion upon
questions of disputed retainers. We had
occasion in former numbers of this journal
to collect what little was to be found in
the hooks upon this subject, and we now
advert to it again «propos of certain cor-
respondence which is published in our
Finglish exchanges. A question was lately
submitted to the Attorney-General as to
the object and effect of a general refainer
to counsel as follows :

“On June 6, 1874, Messrs, A. sent a general
retainer to Mr. Q. C. ‘in Chancery,’ and on
November 12 another general retainer ‘in all
courts’ for the same client. Mr. Q. (s clerk con-
tends that under these retainers Mr. Q. C. isen-
titled to a brief in every case which comes into
Court in which that client is a party ; and that
otherwise (Mr. Q. C,’s general retainer being
known) no brief would be offered on the other
side, and Mr. Q. C. would thus be prevented
from appearing for either party. Messrs, A, con- .
tend that the object of a weneral retainer is to
prevent the counsel from being taken against the
client without the solicitor first having notice
from counsel that a brief has been tendered to
! him on the other side.”

Whereupon the Attorney-General (Sir
John Holker) gave his decision :

. “ Under the circumstances stated I decide that
Mr. Q. C. is entitled to have briefs handed to-
him in all actions in which the client for whom
the general retainer was given is a party (but
not in mere interlocutory proceedings), in the
courts in which Mr, Q. C. usually practises.

“The general retainer will not, however, en-
title Mr. Q. C. to briefs in the House of Lords
or Privy Council, for which tgibunal separate
retainers are necessary.

¢ If Lriefs are not delivered to Mr. Q. C., the
1 general retainer will be invalidated.”
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The Solicitor's Journal animadverts
apon this decision, but regards t!le matter
only from the solicitor’s point of view ;
that is to say, it advocates the view that
the object of a general retainer is merely
& device in the interests of solicitors to
secure to them the first right of command-
ing the services of the barrister retained
in each particular case, as it arises, where-
in the client is concerned. The natural
consequence of this theory of general re-

‘tainers is; that it is not deemed obligatory
to send a special retainer and brief in
-each case at the peril, upon failure so to
do, of forfeiting the general retainer.
“The result of this is that it casts the onus
upon the counsel, when a specix}l retainer
is offered “ on the other side,” of notifying
that offer to the solicitor by whom he is
retained generally, and giving him thereby
the opportunity of obtaining priority over

the other applicant in each particular |

case.
This, however, is not the English prac-
tice, nor do we deem it desirable to alter
that practice in any country where the
functions of barrister and solicitor are so
distinct as in England. The counsel ought
not to be put to the trouble of serving
notices on the solicitor, or to the annoyance
of a guasi application for the delivery of
briefs. It is, in our judgment, preferable
to have it understood that the general re-
tainer fails if on any cccasion an applica-
tion is made in Court (not of a merely in-
terlocutory nature) without giving a brief
to the counsel who is under a general
retainer. There has been no settled rule
in this province on this point, but we
think that the views of the Attorney-
General are rather to he adopted than
those advocated by the Solicitor's Journal,
which in truth transfer to the solicitors the
right to determine whether counsel shal]
be bound by his retainer, and to pick and
ohoose the occasions on which they will
favour him with a brief.

Upon another matter, as to the extent

to which counsel may advise in a suit for
both sides without beingretained byeither,
there is much greater liberality-—or per-
haps, some will say, laxity—in England
than obtains in this country. This point
has been the subject of a judicial de-
cision, which is but little known, .but
which is of great value as representing
the views of so distinguished a judge as
Sir Launcelot Shadwell, Vice-Chancellor
of England. The matter was brought be-
fore him in an auonymous case reported
in 3 Jurist, p. 603, and his opinion re-
quested thereon. He is reported to have
said, “I am of opinion that a_counsel,
unless he is retained by the plaintiff, has
a perfect right to draw and sign the
answers, though he may also have signed
the bill. T remember a case of the same
kind occurred to me when I was at the
bar. I drew the bill, and not being re-
tained by the plaintiff,I drew the answers,
I then advised upon the evidence for the
plaintiff, and then on that for the defend-
ant. There was afterwards a motion in
the cause, and I-appeared on the motion,
but on what side I do not recollect. 1
am clearly of opinion that unless a coun-
sel is retaited by the plaintiff, it is his
duty, if required, to render his services
to the other parties in the cause, although
he may have drawn the bill.”

One needs to remember the high char-
acter of the ideal counsel to understand
how it was possible for this dual advisory
system to originate. The counsel, like
the judge, determined only on what was
laid before him. He never imported into
& case extraneous facts, the knowledge of
which he had acquired elsewhere than
from the papers submitted to him. The
pleading once drawn, the advice once
given, he made it g point to forget all
about it, that his mind might be clear toun-
dertake the next business to be disposed of.
Nevertheless, whatever right counsel may
in strictness have to advise on both sides,
it is not well that such a privilege should
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be much indulged in. Counsel’s honora-
rium has degenerated into the fee fixed
by tariff ; his ancient dignity has under-
gone a. somewhat mercenary change. It

is not well that nowadays he should run !

counter to the views of common-sense lay-
men who do not understand how a lawyer
<an be on both sides of a case.

LEGAL EDUCATION.

CoNSIDERABLE attention has been given
to the subject of legal education in the
State of New York, arising out of a con-
flict between the Court of Appeals and
Columbia College. In the year 1860 this
college obtained the privilege from the

Legislature—a privilege already granted
to two other universities—of examining

its own students for admission to the Bar.
Recently the Courts have framed rales for
admission, and desire to reduce the system,
or rather want of system, of admission to
a definite order. This invasion of their
privileges is resented by the universities,
and we have been favoured with a copy
of a lecture delivered by Mr. Dwight,
Warden of the Law School, upon educa-
tion in law schools ia the City of New
York compared with that obtained in law
offices. Mr. Dwight points out with great
force the advantages of a regular and sys-
‘tematic training in a school under qualified
‘professors, undisturbed by the routine and
«drudgery of an office.

Among these advantages he claims—

* Law schools make the student acquainted
with reports of law cases, ancient as well as
modern, and their comparative value; teach
him how to study the cases reported, and to ap-
ply legal rules to them, and thus give him an
invaluable key to the great mass and volume of
legal knowledge, which from many who do not
attend them is wholly hidden. Next to perfect
familiarity with a legal rule is the knowledge
where to find it speedily when wanted, and this
-aequisition of a lifetime is most satistaztorily
begun in the precincts of a law school ;*

Most of all, he claims that law schools tend
to prevent students from becoming mere
technical lawyers, inspire them with a love
for broad principles, and an aversion to
all modes of spending time and talents in
begetting and abetting knavery.

While admitting the value of what Mr.
Dwight advances in favour of this mode
of teaching, we feel that he injures his
cause by the sweeping denunciation of

- office training, where, as he himself points

out, the two professions of solicitor and
counsel are not simply permitted to be
practised together as with us. but are
united, and one examination is required

i for both. Mr. Dwight says with wmuch

truth, that

‘“Three years' attendance in a law office, par-

ticularly in this eity, has little or no effect in
giving the student that comprehensive know-
ledge and severe mental training which fit him
to understand and comprehend the law as a
science, or to practise it as an art. The student
can have little if any personal attention from
the lawyer in whose office he may be, and, where
clerks are numerous, scarcely even enjoys his
personal acquaintance. What the student gets
he picks up in a hap-hazard way, while hurrying
to chambers and auswering to his principal’s
causes, or driving as a copyist through a mass
of manuscript, or keeping a register of daily
business. It is a notorious fact that many of
the young men in offices do no more than this
during the entire three years, and some of them
not so much, Where they are not paid clerks,
they spend a large portion of their time as they
see fit, Some of them perhaps repeat the poet
Cowper’s experience, who attempted to obtain a
legal education in this way, and who informs us
that he ¢ spent his time in giggling and in mak-
ing others giggle, instead of studying law.’ A
young gentleman once called upon me to com-
mence his regular law-school duties, and men-
tioned that he had been for two or three years
in the office of a prominent lawyer. I remarked
that his attendance there must have been of
great service to him ; to which he replied, that
he supposed so, but he had never been intro-
duced to the great man, much less had any
instruction from him. Matters in the offices
being in this state, the law school is an indis-
Ppensable requisite to a complete training for the
functions of a lawyer.”
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But Mr. Dwight fails to see that the at- | the remarks of Mx. Dwight with which .
torney or solicitor would begin practice at | we close :
even greater disadvantages were he to rely
exclusively on two years study in a law | \hether the professional force in Columbia Col--
school. On, this continent the practical | lege Law School is adequate to the work to be
union of the two professions necessitates pe.r!'ur-mctl. . 1t is manifest that in sfm‘,h an in-
a training which will give the advantages | Stitution ef‘l““'_ one of two theories may be 5

. i adopted.  Oue is, to huve a small number of

to be derived both from law schools and competent men who will devote their entire time
the routine of office work. These might

to their duties ; and the other, to have a larger *
be obtained either by a portion of time | number, who give only a portion of their time to

spent in office as a clerk and another por- | the law school, and devote the rest of it to their

‘A question has been asked in some quarters

tion as a stﬁdent, or, as our practice has | profe?'lsion. The choice Tv(‘t\.veen these metht?ds
hitherto been, by attending lectures and | ®8¥ depend upon the uestion whether the in-

. . N stitution prefers to educate its studeuts by
examinations while under articles, and rve- formal Tectures, or by true tenching, incl ding
quiring a longer term of study than New

catechetical instruction, informal and oral ex-
York rules provide for. The question is | position, and free and ample right on the

oune on which it is impossible to lay down | student’s part to ask questions, both in the N
any rules universally applicable, so much class-room and in private. We vhave. deliber- ;

. k ; ately chosen the latter course.  We believe that -
de'pe'ndmg not only on. .the "f()de Of: ad- it is of the highest importance to inspire the
mission, but on the ability of examiners student with love for his suljeet, and to beget
and the uniform character of their attain-

in him a true and lively enthusiasm.  This can
ments and fitness. We quite agree with ! best be done by a teacher on fire svith his sub-

Mr. Dwight that nothing could be worse | Ject, who has no dlstl‘acfmg ﬂl(‘ugh't% who hus.
.. . i a deep interest in aud atfection for his stwlents,
than an examining committee chosen hap- = * | . . .
he B with sufficient personal magnetisim to cause his-
hazard from among the Bar. interest to be reciprocated. Moreover, he must
Whatever our faults may be, our

be perfeetly familiar with his subject from every
method of teaching, examination, admis- aspect, so that his students will have entire:

sion }0, and most of all, retention in prac- | confidence in his opinions, and must have his-
tice, both as solicitors and barristers, are | resources entirely at command. so as not to be
3 S arristers, S R
, . entrapped by an ensnaring inquiry, which young
. S y ' * v 'K gn- - * . - . .
worthy of study by oar Nes Yoxk.nelch men full of mischief delight to put to an easily
bours. We have ourown faults ; with the

embarrassed professor. He must be master of
best intentions the round men are some- the art of teaching, which experienced persons

times put into the square holes through | know to be not within the reach of every one.
friendship or accident. We are fortunately | He must have persenal dignity, so as to Inspire
free from the greater evils which impair ::s%mt’ danfl : Seremty 0‘[Atf"""er ot ea sily ruf-
4 o ed, and must hold his class bound to him with
the umfonp training of the profession in an unyielding cord, and vet all its stramls must F'e
New York. Much may yet be done to | Le made up of confidence, respect and affection,
raise the teaching of our law school, but | If these gualities are possessed in large measure,
it would be hardly fair to increase the | ©n* man can “f’ the work of a seore of professors
-assessment of the profession for this pur- ?\'ho are L_wn'gmd am.l dull of spirit, afu{ whose
. . idea of ofticial duty is to drive with dispatch to
pose.  The Law Society must regulate | 4, lecture-room, deliver a formal lecture, and
the studies, not of the Toronio students | conclude it with o hasty bow and a speedy exit,
only, but of those of the province at large. | to devote themselves to other and more con--
Anything more than this ought to be | genicl dutizs.”
donedy the Government, |
No one who has attended lectures: at

the law school can fail to'see the value of
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EXTRADITION—THE WINSLOW '
CANE.

Ta1s case, unimportant in itself, though
gaid by wonder-mongers to conceal some-
thing of greater interest, brings up, and it
is tu be hoped will effect a settlement
with the United States Government upon
an important question under the Extradi-
tion Treaty. The following remarks from {
the Times gives a compact statement of
the case :

¢ Ezra Dyer Winslow, a citizen of the United
States, having been arrested in this country én
a charge of forgery in Boston, Massachusetts,
and evidence having lieen produced whicl, in
the opinion of the magistrate, would have justi-
tied the committal for trial of the prisoner if
the crime of which he was accusel had heen
<ommitted in England, he was sent to prison
on March 3, by Sir Thomas Henry. The for-
geries were alleged to be extensive, but there
was nothing extraordinary in the case itself. [
Under the Extradition Act fifteen days are al-
dowed the prisoner after committal to apply for
a writ of habeas corpus, and so test in a higher
court the legality of the magistrate’s decision ;
but no discharge under such a writ was obtained
in Winslow's case, and it is to be presumed that
the committal was fully justified. Our Extra-
dition Treaty with the United Statesis scandal-
ously defective, hut it does include the crime of
forgery.  Application was duly made by the !
Government of the United States for the sur-
render of Winslow under the extradition clause
of the Ashburton Treaty. Nevertheless, the |
English Government have, under the advice of :

the law ofticers, refused to give him up to take
his trial in the United States of America ; and
when two months from his committal have |
elapsed-—that is, in a month hence—he will be 5
entitled to his discharge, unless the Judges hold |
that the events which have oceurred constitute }
* sufficient cause to the contrary ’ within the
meaning of section 12 of the Extradition Act.
The difficulty which has arisen is as follows :
By section 3 of the Extradition Actw fugitive
criminal is not 1o he surrendered to a foreign
State unless provision is made by the Jaw of that
State, or by arrangement, that the fugitive

Liad an opportunity of returning to her Majesty's
dominions, be detained or tried in that foreign
state for any otfence committed prior to Lis sur-

H

i

I

i

]

. . . |
«riminal shall not, until he has been restored or |-
!

f

;

|

|

b

i and contains no such restrictions.

the American Courts is likely to be,

render other than the extradition crime proved
by the facts onWhich the surrender is grounded.
The object of the clause is clear. It is to

© prevent the process of extradition from being

abused by way of procuring the surrender of
persons charged with vulgar crimes, against

© whom the real accusation is some political of-

fence, from the consequences of which they ought
to be protected by our usage of granting asylum
to political refugees of all parties. We tie our
own hands in the same way by scetion 19 of the
Act, which provides that where a person has been
surrendered to us, he shall not be tried for any
offence prior to the surrender, other than such
extradition offence as may be proved by the facts
on which the surrender is grounded. A clause
embodying this principie is contained in all our
modern extradition treaties, concluded since
1870, with ¢ rermuany, Belgium, Austria, Italy,
Demmark, Brazil, Switzerland, Honduras, and
Hayti ; but the American treaty belongs to 1842, -
Of course
this omission canuot override an Act of Parlia-
ment. Any Secretary of State who authorised
the surrender of a criminal, having notice that
the foreign country to which he was surrendered
made no provision for confining the charge
against him to that grounded on the faets proved
here, would commit a grave breach of the law.
With cuch notice the British Government ap-
pears to be fixed in the Winslow case, by the
declarations of the United States Government
in the case of Lawrence, a criminal who recently
was surrendered. Movreover, the decision in the
matter of Richard B. Caldwell, argued in the
Cirenit Court of the Southern District of New
York in January, 1871, shows what the view of
Caldwell

was indicted for bribing an ofticer of the United

States. He pleaded that he was brought from

I Canada under the Ashburton Treaty on a charge
i of forgery.

TJwidge Benedict held that whether
the prisoner had been surrendered in good faith
was a question for the Governments concerned
and not for the Courts of Law ; and the prfsouer,

i being in fact within the jurisdiction of the
Court, and charged with a crime committed

within that jurigdiction, must be tried for such

. crime withont regard to the matter of extradi-
{ tion at all.

He cited an English case tried be-
fore the Extradition Act. Whether Winslow is
to be given up or not must therefore depend
whether the United States Government will or
can make an arrangement as to restricting the

! charge upon which he is to be tried, so as to
i satisfy the Extradition Act.

‘We can have no
wish to give shelter to American criminals ; but,
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of course, our law must be obeyed by our own
Executive, and strong grounds #uld have to be
shown before we should alter our law on a point
where it has been solemnly recognised by many
treaties. The truth is that our extradition
treaty with the United States is, like our treaty
with France, a very insufticient one. [t omits,
for instance, the crime of fraudulent bankruptey,
‘though a fraudulent bhankrupt is precisely the
kind of criminal who would make his calcula-
tions with a knowledge of the law and of the
maeans of escape. Negotiations have long been
going on for an improvement, and it is to be
hoped the present complications will hasten
them. Meanwhile, it will be remembered that
all we ask is reciprocity ; for already, by our
Act, we could uot try an English forger surren-
dered by the United States, except for au ex-
tradition crime which might Le proved by the
facts established in America. [t is matter for

wonder that this question has not arisen before ; |

bat, now it has been raised, our Government
would appear to have no discretion in the
matter.”

It is said that Fngland is ready to
give up Winslow on a pledge that he
will not bs tried for any offence except
that for which he should be extradited ;
and that this is necessary is abundantly
evident from the article quoted above,
This pledge has not it appears as yet been
given. In the meantime it is said that
the Cabinet at Washington has decided
to give notice to Great Britain of the
abrogation of the treaty as regards the
extradition of criminals, on the ground of
the refusal to give them Winslow. This
may be a move in the national game
of “blufl.”
tive game is not well known in England,
though we who are more familiar with
the eccentricities of a democracy and can,
so to speak, look over the shoulder of our

" cousin to the south of us, know that his
play is not generally warranted by his
cards.

The English Government, after being
hoodwinked by that of the United States
for a®entury, is beginning to wake up to
the fact, that whilst the former has a
theory, we are proud fo say generally
carried into practice, about the inviola-

Unfortunaiely this instrue- |

bility of treaties and the spirit of treaties,
the latter has a practice of breaking them
and evading their provisions, on the theory
that John Bull is so rich and respectable,
and withal so stupid, that he will not
notice their conduct or at least will not
resent it. This is especially true in refer-
ence to the Alabama award. The United
States improperly obtained an immense:
sum to cover certain specific claims ; after

| paying all these claims there was a surplus

of several millions, which in common de-
cency they were bound to return. Bub
the question with them now is mot,
whether they shall return it, but to what
purposes of their own they shall apply it.
In fact one is irresistibly reminded of a
pack of thieves squabbling over stolen
goods.

- SELECTION

LIABILITY OF BARRISTERS FOR
NEGLIGENCE.

Last week, in the House of Commons,
two votes of censure were proposed ; oune
on Her Majesty’s Government, the ‘other
on the Bar of England. The former mo-
tion was defeated by a majority of 108
votes, and the latter by a majority of 107
votes. It is highly satisfactory to find
that the Bar is at least as strong as one:
of the strongest of modern Administra-
tions ; perhaps we ought to say that the
division lists prove the superior influence-
of the bar, for, while 226 members voted
against the Government, only 130 mem-
bers voted against the bar. Pessimists,.
timid people and satirists of the profession
may think that a body, which has 130
members of the House of Commons hos-
tile to it, is in a bad way. But in all
times the House has boasted of a goodly
supply of persons ready to support an
attack o, or a supposed reform of, any
institution, and there is nothing remarka-
ble in one fifth of the House approving
Mr. Norwood’s bill. Of the minority
many must have been actuated by the
feeling, which very naturally and pro-
perly predominates in a great commercial
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country, that people ought to be paid for

pay ; and with this feeling all honest
men must sympathise. Therefore, when
the House has been told, and told with
truth, that instances have occurred of
leading counsel taking heavy fees, with
the full knowledge that there was no
prospect of their presence in Court to
conduct the case, and that instances have
also occurred of haggling for an increase
of fees after the brief has been accepted,

'

!

! should be ready to make a challenge
their work, and ought to work for their

against the possibility of proof in the case
even of half-a-dozen barristers. No doubt
two or three counsel can, if they are reck-
lessly indifferent to the honour. of the
profession, do enormous mischief. But,
although a dozen righteous men may save
a city, three wicked men ought not to in-
volve the condemnation df a profession

© which boasts nearly two thousand persons

it is not a matter of surprise that business -

men should seek a remedy for such evils,
and should vote for Mr. Norwood’s bill
as a means of cure. The bad luck in
litigation of Mr. Norwood's colleague,
which was supposed to be a remarkable
example of the risks run by saitors, may
also have augmented the number of

in actual practice. Assuming that there
are some few persons who come rightly
under Mr. Norwood’s lash—and he him-

. self admitted that * the evils complained

vetes; for, although the case was not .

mentioned in the debate, it has probably
been plentifully discussed in the clubs
and the tea-room. Then, again, the
speech delivered by the member for Lon-
donderry probably commanded several

pute denounces professional misconduct,
and declares that a measure before the

of were only committed by a small section
of the profession ”—cannot we see our
way to a remedy without putting in force
such a measure as Mr. Norwood pro-
posed?  Nobody is obliged to retain these
barristers who are charged with this mis-
conduct ;: and what is more, if their re-
tainers were cut.down to a reasonable

. number per annum, the evil would at
. onee cure itself; for it is not pretended
i that these counsel take their fees, and

. then go off to Richmond Park or Ascot
votes ; for when a solicitor of some re- |

House will put an end to it, it would be .

strange if the declaration were not be- |

lieved by a Jarge number of persons who
have no personal knowledge of the ques-

worthy of consideration.
Now, there is one point upon which no

tion, and upon which certainly nothing
like precise information was atforded to
the House, and it is this: How many
barristers are open to the accusation of
taking briefs when they know they can-
not be present at the hearing of the case?
Mr. Norwood says that the whole of the

races. They are in Court hard at work—
about that there is no mistake. IDiminish

! their briefs, and away go their sins and

their fees at once. Therefore, we are at a
loss to understand how a solicitor can
gravely get up in the Hotise, and say that

. the disease 15 so0 bad as to require the
tion, but justly deem such evidence |

drastic remedy proposed by Mr. Norwood.
Clients, no doubt, will run after fashiona-

. ble barristers, just as patients will run after
one seems inclined to offer any informa- °

“crack surgeons,” and such suitors will
gramble at the scanty attention they get,
just as the patient does. " In ail cases
where, for a moderate fee, expectations

are entertained of securing very fashiona-

LChancery bar is immaculate, and that a |
verdict of not guilty must be recorded for

that section. Next, as far as we can
gather from all that has been said or
written on the subject, no indictment is
preferred against the junior counsel of the
so-called Common Law bar,
tion, therefore, mnarrows itself. to the
Queen’s counsel and the serjeants who
practice at Westminster.
many of these are to be pronounced
guilty ?

dozen, three, or one? For our part we

The ques-

ble counsel, who have the reputation of
taking briefs recklessly—-that is, if there
are such counsel—it is the duty of solici-
tors to warn the client of the 1isk of non-
attendance.

We have spoken of this uestion as re-
stricted to bairisters who err from want

i of sufficient discretion and caution in

taking briefs, for Mr. Norwood does mnot
go so far as to say that a barrister who

. takes a brief is to be present at the hear-

Then, how

ing at all hazards and in all events. The
most superficial acquaintance with Law

. Courts would prevent any man from fall-

Shell we say a dozen, halfa- .

ing into such an extravagance as that. It

1s no uncommon thing for a case in the
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new trial paper to be imminent for a
month or two at a time. Only last week
it was announced in all the morning
papers that the Exchequer Division would

the new trial paper. Dut when the morn-
ing came there were no judges to make a
Court. Somebody had blundered in cal-

arranging the business. On other days
announcements have been made that cer-

tain judges would sit for trial of actions |

with juries, but no judge has been forth-
coming. No human being can tell with-
in weeks when actions, motious
orders for new trials will come on in the

chequer Divisions ; aud, therefore, no
barrister, however honest, careful and

wanted in two or three places at once.
Even the most exact followers of the doe-
trine that work must follow pay would
hardly insist that, if a barrister took a
ten-guinea briet to argue an order for a
new trial, he was to take no other brief
till that case ,was disposed of. The bar,
as a whole, is not very highly paid ; but

ten guineas a month would be a dreary | solation of knowing that, r» Jypothesi,

look-out. The fact is, the work of the
profession differs from all other kinds
of work in this respect, that the workers

have no control over the order in which’

the work has to be done. One day is an

and | even barristers fail to meet the emergencies-

i thus presented to themw, it is suggested as
Queen's Dench, Common Pleas and Lx- ) &

. do not s_it when they ought ; with Courts
. which give no notice of what they intend

to do, and Courts which give notices and

- do not fulfil them ; with Courts of First
. 8it in Banco on Friday to proceed with -

Instance and Courts of Appeal; and,
worse than all, with eclients who have

- staked their property and their hopes on

! - one issue, to whom the result of one
culating the number of judges and in -

action means ruin or a yood haul of
mouey, aid who are stung to madness ow
tinding that thirty guineas has failed to:
secure the sole, undivided and matchless.

. talent of one of the most fashionable

counsel of Westminster Hall. Beeause

a .reusona"b]'e proposition that the disap-
pointed litigant should ask a jury to

ar wnd - inquire whether the counsel used every
diligent he may be, can help being ' foresight and care when he accepted the

. brief ; whether he was guilty of negli-

gence in undertaking the case, having re-
gard to his other briefy, and the action of
the several Courts ; and to say, if the
barrister is found to be in the wrong, that.
damages shall be assessed against him.
Even if such a right were conceded to the
suitor, the barrister would have the con-

. the action was lost by his absence, and
: that because he was not there the judge
. aud jury made fouls of themselves. How-
« ever, Mr. Norwood’s bill is killed for this

idle one; the next presentz a dreadful !

concurrence of work to be done in two or
three different places at once. What is

there in human experience similar to |

this? Death may not wait for the doctor;

but he satisties law and cowmon sense by
going as soon as he can. " The clergvman
finds that Sundays and feast-days recur
with inevitable regularity. The author
can forecast his labour with absolute
accuracy. The artist knows the day on
which his picture is to go to the Loyal
. Academy.
prietors and tradesmen are sometimes

. . . b4
but the law, if it possibly can, rules in

their favour that time is not of the es- | has to dispose of a large number of judg-

sence of the contract. Dut the unfortu-
natgbarrister has to deal with quick judges
and slow judges ; with actions that settle
themselves in ten minutes, and actions that
drag on for days; witli"Courts which. sit

session, and we venture to predict that
some years will elapse before a like mea-
sure is again subjected to the ordeal of a
second reading in the House of Com-
mons.— Lo Jrarnal.

IwerisoNyuENT For Dupr.—The Law
Times says :—Mr. Josiah Smith, Q.C.,
Judge ot the County Courts of Shrop-
shire and Herefordshire, has delivered an
elaborate address upon the subject of

i _ imprisonment for debt. The learned judge
Manufacturers, colliery pro-

admits that the system works well, and

: - secures the payment of debts “ without
afflicted with a great press of business ;

grievange_-." The picture which he draws
of the life of u County Court Judge, who

; ment summonses, is, however, harrowing

“in the extreme.

when they ought not, and Courts which :

His Honour himself
has *‘groaned” under it for over ten
years. He has frequently heard 100 in a
single day. and once had before him no
less than 450. It has,” he says, “ been
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the source of the greatest anxiety to me
what to do for the best, particularly when
the debtor had two or more judgments
against him, as is frequently the case.
And I believe few have exercised a greater
amount of self-denial than the judges of
county courts in upholding this painful
Jjurisdiction.” His Honour expresses the
opinion that several committals should be
allowed in respect of one debt, until the
whole six weeks are exhausted. Another
practical suggestion which he makes is,
that notice should be given to absent
debtors of the order of commitment made
against them, and that it would be en-
forced unless the monthly instalments
are regularly paid.

An indictizent charging that the de-
fendant  jorged a certain writing obliga-
tory, by whieh A. is lbound, is void for
its manifest inconsistency and repugnancy.
The Court:—* That is a wheel in a
wheel, and can never be made good.”
The King v. Neck, 2 Show., 472, 3rd ed.

CANADA REPORTS.

ONTARIO.

ELECTION CASES,

{ Reporied by Hexry O’'Briks, Esq., Barristcr-¢i- Law.)

COURT OF APPEAL.
Muvskoxa Evrerion Peviriox,

Jou~x C. MiuLeR, §Hespondent), Appeilant, v.
ANDREW STARRATT, (Potitionery, Kespondeont.
Undue Influence —fGeneral promises b mindsterial

candidate—~Cumulative evideice,

Appeal from a decision of Mr. Justice Wilson, avoiding
the election and disqualifying the respondent.

Both the respondent and his opponent claimed to be
supporters of the Ministry of the day; but the
respondent was the recognised ministerial candi-
date, and claimed that hix opponent, having urigin-
ally pledged himself to support hin, and then come
out in opposition, could not expect ty retain the
confidence of the Government, and that, as the min-
isterial candidute, whether elected or nut, according
to his ideas of constitutional practice, the patronage
in the constitvency would be in his hands. There was
a grievance in the Riding that straugers were sent
up to superintend the work on the roads, and the
respondent was reported to have stated at a public
meeting that he would endeavour 1o get the evil re-
anedied, and that “ he would Liave the patronage, as

he was the choice of the Government —-he would have
it whether el d.or not elected ;" adding by way of
explanation, “It was the laying out of money on the
roads and appointment of overseers.”

The Judge who tried the case held (1) that such language
did not amount to an offer or promise of any place
or employment, or a pruinise to procure, or to en-
deavour to procure any place or employment to or
for any voter or other person, within the 1st sec. of
36¥ict., cap. 2; but he held (2) that it amounted to
undue influence within the 72ud sec. of 32 Viet., cap.
21, or according to the common law,

Held, that the first finding of the learned Judge was cor-
rect, but that the second was incorrect.

The respondent was charged with several acts of corrupt
pragtice.  As to four of them he took time to consider,
and subsequently found three proved. Each sepa.
rate charge was supported by only one witness, and
each was separately denied or explained away by the
respondent.  There was no vorruborative testimony
on either side. The Judge helow thought that if
each case stood hy iteelf, cath against oath, each.
person equally credible, there being no collateral or
accompanying circumstances either way, he rhould
hold the charge not to be proved; but as the charges
were teverally sworh to. by a credible witness, the
mited weight of their testimony overcame the effect
of the respondent’s oath ; and he felt compelled
to attach such « degree of importance to the com-
bined testimony of these witnesses as to hold that the
charges to which they severally spoke were suff-
clently proved in law as awainst the opposing testi-
mony of the respondent. MHeld that this view could
not be sustained, and the appeal was allowed.

* (January 22, 1876.)

Appeal from the judgment of Mr. Justice
Wilson, before whom the case was heard on
20th to 23rd July, 1875 ; aud who found the
respondent guilty of corrupt practices,

At the close of the evidence, the petitioners
confined themselves to fifteen cases, all of which,
with the exception of four, the learned Judge
then disposed of..  Of "these he subsequently
held one disproved : and although in two of
the other charges (which may be designated as
the Hill and Sufferin cases) he would Lave been
inclined to find in favour of the respondent upon
the evidence affecting these two cases alone,
he ultimately came to a conclusion adverse to
the respondent in consequence of the effect upon
his mind, and the view which he took of the
remaining charge, viz: a speech made by the
respondent in the course of his canvass at the
Matthias Hall, and which the learned Judge
held to be a violation of the 72nd sec. of 32
Viet., cap. 21; or if not within that section, to
he undue influence under the common law of
Parliament. The learned Judge came to this
decision, as he stated in his judgment, with
much doubt and hesitation, and adversely to
the opinions of some of his brother Judges with
whom he had consnlted, and expressed a hope
that the case would be carried to appeal.
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It is important to give in full the argument

of Mr. Justice Wilson as to the speech at Mat-
thias Hall.

After reciting the evidence, he said :

‘“I must make out in the first place what
Biller really said, as well as I can extract it
from the above accounts of what he said.

““His own statement, especially when it is ad-
verse to him, may be aceepted as a genuine
account of his language. The respondent says
he used the words following : ‘I was the recog-
nised ministerial candidate, having been nomi-
nated by the Reform party. That I understood
it to be the constitutional practice, here and in
England, for the ministry to dispense, as far as
reasonable and practicable, the patronage of
the constituency on the recommendation of the
individual who had contested the constituency
in favour of the Government.” He said, ‘I did
not state I would have the patronage whether
elected or not. I said I understood the con-
stant practice was as above stated. T said the

patronage would be in me, and I would redress |

the grievance complained of, that is," as he ex-
pressed, ‘if elected.” The respondent, although
not now in words, in effect shows that he did
say or gave those at the meetine to understand

that he would have, as the Government or min- |

isterial candidate, thé influence or ps atronage of

elected or not, because, he says, he told them he
understood the practice was ‘that the Ministry
should dispense the patronage of the consti-
tuency on the recoramendation of the individual
who had contested it in favour of the Govern-
ment—not on the recommendation of the per-
son who had contested the constituency in
favour of the Govermwment, if that person were
successful at the election, or were elected, or,
in other w ords, on recommnendation of the mem-

ber if he were a Government snpporter, but oy |

the recommendation of the person who con-
fested the constituency on the Government side,
or in other words, whether Li- was snccesstul
or not.

“Dill, one of the respoudent’s witnesses,
says : ‘To a certain extent Miller said, as I un-

declared he would Have the pdtronage of the
district whether he was elected or not, because
he was the Government candidate, and Long

¢ would not, of course, have it although he were

elected. Assuming, then, that the respondent
did wse such language, and on the oscasion
spoken of, is it an offence within the Eleetion
Act, or is it an act or the exercise of undue in-
fluence  recognised by the common law of the
Parliament of England,’ according to 36 Viet.
cap. 2, sec. 1?2 Is such language an offer or
promise, directly or indirectly, of any place or
employment, or a promise to procure, or endea-
vour to procure, any place or employment to or
for any voter, or any other person, in order to
induce such voter to vote or refrain from voting
The language was, in effect, ¢ I am the Govern-
ment candidate, and, because I am so, I shall
have the patronage and influence of the Govern-
ment as to appointments and in the laying out
of money appropriations in the district roads,
and in the appointment of overseers for such
works, and [ shall have such patronage and in-
fluence whether [ am elected or not, and I shall
take care that no outside persons, but residents.
only of the district, receive such appdintments.’
I think it is not an offer or promise of any
place or employment, or a promise to procure,

© ot to endeavour to procure, any place or employ-
the Government in the district whether he was |

ment to or for any voter or other person. 1

i think it is uot so, because the number of over-:

seers in the district would be comparatively

. suall for the expenditure to be made there, and

|

the promise, if one were made, was not exclu-

sively addressed to those present at Matthias

Hall, but to the whole constituency. If the
respoudent had said the distriet was about to

. be formed into a county, and ua sheritf would

have to be appointed at once, and he would have

- the disposal of that office, and he would see

that a resident of the district would get it, T
think it ecould not properly be said that the
respoudent had offered or promised « place or

. employment, or had promised to procure, or
i

had endeavoured to procure, a place or em-

. ployment to or for any oné within the mean-

i

derstood him, that, being the supporter of the .
Government, he would lhuve the patronage

whetlier he was elected or not.
one of the witnesses, says:

Mevers, also
‘His speech was ;

. . . i
that, as he was the Government candidate, it

waR'the interest of the people to support him
whether he was elected or not ; that he would

have the patronage and Ma. Long would not— -

he wuas not the Governtuent candidate.’  The
petitionet’s witnesses ave rqnite sare that Milier

ing of that section of the act.

““The expectation that each one ot the consti-
tuency would form or might form on such lau-
guage, would be of the vaguest amd most inde-
finite kind.  But if the respondent had said
that 100 or 500 men would be required for a
particular work at good wages and for a good
while, and he would have the selection of them,
and he would take care they were taken from
the district, and that no outsiders should be em-
ployved, and that he would have that patronage.

© 194-Vor XIL, N.8.] CANADA LAW JOURNAL. (July, 1876.
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whether e was_elected or not, Tam disposed
to think that such a case might be brought
within the operation of that section of the
statute. For, although there was wothing ad-
dressed to any particular 102 or 500, and the
persons to be selected could not then be kuown,
yet the great number who were to be employed
woulil afford and support a very slrong ground
for each person supposing that he might be one
of so numerous a body ; and in that way, al-
though the offer or promise were not nuude to any
specified hody or number of persons, it wus
nmade to such a body and mumbers that it oper-
ated practically in influenecing a very great num-
ber of people, and raised just expectation
that the promise so made would be or wmight
be falfilled to each in his own case. A pro-
nise to two to employ one, not naming which
one, would, in my opinion, be within the act.
A promise to
them, would,

one thousand to employ one of
in wmy opinion, not be within the
In this district there were at least 1460
voters polied. Those capable of being overseers,
or who might probably look for or take the
olfice, I only conjecture, ]’n-f'hnp:e there were
several hundreds ; andas the expenditure was
not very large (I am not sure whether it was
named or not), tlhie number of overseers would
not he very numerous.

act,

The data are not given
to me to state them accurately ; but T have no
reason to believe that acting upon the mle
which I have stated, the exaet feets it [ koew
them, would establish a case, within the provi-
sion of the act, of an offer or promis

sof any
kind respecting place or employment which
could possibly be called an offer or pronise huv-
ing leen made contrary to that emactinent by
If it is a vielation ol the aet,
orof the common law of the Parliament of Fng-
land, it must be by reason of its mmounting to
undue influence by the respondent.

the respondent.

““The 72nd section of the act defines what
is undue influcnce under that act. ¢ Every
person who shall directly or fndirectly, Ly him-
self or by uny other person on his behalf, make
use of, or threaten to make nse of any furee, vio-
lence or vestraint, ov inflict or threaten the inflic-
tion by himselt or by o. through any other
person of any injury, damage, harm or loss,
or in any manuer practise intimidation upon
or against any person, in order to induce or
compel such person to vote or reftain from
voting, &e., shall be decmed to have committed
the offence of undue influence, and shall inen a
penalty of £200.°

* Can thecase be brought within the terms just

quoted of that section ¢ It it can it wust be by

MuskokaA ELecriox PerITIONX.

[Ontario.
the following words of the statute :—* Every
persen who shall directly or indirectly, &e.,
make use of, &e., any restraint, &c., or in any
manner practise intimidation uponor against any
persont in order to induce or compel such person
to vote or refrain from voting &e., shall be
decmed to have committed the offence of undue
influence.”  The word restrained is used, it will
be scen, in connection with foree or violence,and
so may be saidl to mean some physical restraint,
But menace has been held not to he contined to
indicativg only bodily injury. . . . . .
I think language may be addressed to a bhody
of electors which, hya partieular person, may
constitute a restraint upon the free action of
the electors.

“ Now what I have to determiue is, whethier
the langnage in (uestion ean be hell to have
been a restreint upon or against any person in
ovder to induce or compel such person to vote
or refrain from voting 2 or whether it can be
said the respondent, by his langunage, in any
wanuer practised intimidation upon or agaiust
auy person for the like purposes , or whether it
can be said to be an act or the exercise of nndue
influence recognised by the common law of the
Purlimment of England, within the meaning of
the statute, Too much strietness must not be
imyposed upon clection speeches. It is said ‘a
husting’s speeeh has become alnost a proverb
for insincerity. —¢ Freeman's Federal Govern-
ment,” po 83, But that will not sanction sny-
thing being said without any chesk or restraint,
I do not pretend to define the limit or subjects
of weandidate's specelt to electors,  He will be
uite suve to remember his own qualifieations
inamne form or other, and to present them to
the electors ay grounds as satisfactory to themn
as they are to himself, why they should prefer
him to the other eandidate or candidates, He
will probably, if he follow the custom in such
cases, promise much of what he will do, if
Le be clected, and he will probably also re-
count at their full value lis former work and
services, and devotion, amd perhaps losses, in
their interests and for the sake of the cause,
whatever that may happen at the time to be.

““He may with great propriery vefer to such
services and show what Le has accomplished or
attempted to accomplish, and to his experience
in and knowledge of the business of legislation
and the general duties of a representative.

¢ e may conteud he can do move for the wel-
fare of the country and of his constituents in
particular from such knowledge and experience
and by reason of (what his friendy say he has)
Lis abilities,
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¢ He may rely also upon his loeal position, his
intimacy with public men, his wealth, &c., as
advantages in his favour. He may perhaps say
that, being a supporter of the ministry of the
day,he hopes he may be able to do more for the
locality he elaims to represent than the other
candidate or candidates ean do, who are in op-
position to the ministry or te the Government,
according to the general mode of speaking of
the administration ; and he may say that he
will get such a public work done in the locality,
or the timber dues remitted, or the land re-
duced in its valuation, or other advantages
granted to the settlers.

““ And he may perhaps say, if in office, that by
reason of it he will be ahle more effectually to
have carried out what he may undertake to do
than the other candidate or candidates. who are
not in office. .

™« He will be quite sure not to recommend his
opponents too much, for elections are not com-
monly gained by praise of the opponent, A
rich man may say he spends largely in the
neighbourhoad, and he employs many nien, and
he employs only those who are residents : for
he is speaking only of facts and of past matters;
and I think he might add that he wonld con-
tinue to follow the same course. How much
farther he might go, or how mueh further a
mill-owner or contractor might go, 1 do not
conceive it to be necessary for me to work out.

*¢ If a minister of the Crown were to say he had
the patronage of his ollice which was very great,
and he wonld distribute it or he would use his
influence to have it distributed only among
those of the constituency, he would he using
his office, I conceive, iiproperly.

—

“There conld be no Fegal objection to the Com-
missioner of Crown Lands, or of Public Works,
declaring that he had the expenditure of a very
large sum yearly. Buat 1 think he could not
properly say he proposed to lay so much of it
out in the constituency, and to employ only
the residents of the electoral district or the
electors. He might say he had the expenditure
or the patronage referred to, if he states the fact
simply to show the labour or duty of his office,
but if it were stated for the purpose of influen-
cing the electors it wonld be olijectionable,

‘It is the intent, of course, with which a thing
is said that makes it either objectionable or not
objectionable. It is manifest that if some one
said that a particular officer had the expenditure
and patronage, and the candidate were to say
that was an error, for he Wad them both, there
would be nothing wrong in that.

¢“But if a candidate were to ask another for his

vote, and to say to him, 1 have a large sum of
money to lay out here, or [ have great influence
in having it laid out here, and there will be work

~for the people about, it wonld be wrong in him

to say so.  Now addressing a body of electors is
canvassing, the candidate speaks to the electors
because he wants to secure their votes, It is
canvassing often of the most effectual kind,
and it is sometimes nearly all the eanvassing
in a comprehensive manner, and on a large
scale, that is done; and what is said on these oc-
casions must generally be judged of in the same
manner as if said to a single elector. The ques-
tion in all these easgs is whether an inducement
was held out improperly to influence the elec-
tors, and to control or subdue their free will

and judgment. Was anything improperly done

to.prevent the electors from choosing fully
which of the candidates they would support,and
to induce or compel them as it were to yote for
one, although not their choice, and to give
up the other. The question is one of fact and
intent. A landlord may legally give a notice
to quit at the proper time to his tenants, but
ifhe do so during an election becanse their
politics are different from his, very little done
or said at such o time inay show it was done by
or was an abuse of influence, So the likeas to a
master dismissing his workmen, and also as to
the withdrawal of custom from a tradesman.

““ When the respondent made the declaration
he Qid, which is the suhject of this charge,
what was its nature, purpose and import ¢ It
was to show the electors that under any circum-
stances, he, the respondent, would have the in-
finence and patronage of the Clovernment in the
electoral district, and that he would distribute
them among the residents : and that under no
cirenmstandes would his opponent have any
such favour or influence, The effect of that
was to draw votes to himself, and to withdraw
them or keep them from his cpponent ; and it is
a fair conclusion that the respondent intended
to bring about such a result, for it is the natu-
ral tendency of the language which he used. 1t
must be assumed that it was his purpose so to
do. T think that it isnot a fair or warrantable
cowrse of argnment to take, It does interfere
with the free deliberation and choice of the
electors of their candidates. It is made hope-
less to straggle against the influence and patro-
nage of the Crown so to he exercised, and useless
to vote for a candidate who is in no case to have
any voice or influence in such matters in the
constituency. =~ Whether such language will
operate upon a large body of the electors, or
upon what precise number jt will operate, is
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not so much the question. It will undoubtedly
operate upon some of them, especially in this
district, a newly settled, sparsely peopled, and
whaut may be called a poor setilement. Poor,
because newly settled, and because the labours
of the people are turned to the clearing of their
land and the establishment of 2 home for their
families. They have not received and are not
receiving the return as yet of their labour.
Their effort is to live until they can make
their land remunerative ; and such language
must have been designed to operate upon
them prejudicially and unduly as affecting
their choice of a candidate ;. for, of course, the
candidate in dispensing his favours will prefer
those who supported him to those who opposed
him. [don’t place any stress upon the res-
pondent calling himself the Governmeut can-
didate or the ministerial candidate. It is the
common mode of speaking.  All that is meant
by it is, that he is the person that the party
which supports the ministry has selected as its
candidate, No one thinks that the Govern-
ment or ministry has actnaily selected a candi-
date and put him forward as its nominee in the
contest. I do not think cither that the res-
pondent saying that it was the custom and by
parliamentary practice he would have the influ-
ence and patronage, whether he was elected or
not, alters the character or the force or
effect of the language.

Tt is the fact that the minister in his depart-
ment has the patronage of it, and that the con-
tractor has the choice of his workmen.  And it
would not lessen the objection of their holding
out what they could do, and what they meant
to do in the district, and how they meant to
spend their money and distribute their patro-
nage anong the electors, by telling them at the
same time that they had the right and power
to act on these matters as they pleased—the
minister by customn of parliamentary practice,
and the contractor because he may do as he
pleases with his own.

1 have found in more than one of these elec-
tion trials that the voters are often urged to
support the Government candidates as a matter
of duty. Perhaps that is by coufounding the
ministry with the Government, Perhaps ull

parties should gupport the (overnment of the i

country, that is, should maintain the honour,
credit, independence, and stability of our insti-
tutions as established according to the constitu-
tion, or in the words and in its proper sense—
the Government. But to say that all parties
should maintain the ministry of the day, or his
party in power, is an absurdity. It was said

of folly.

the late Dominion administration had be.
come obnoxious to the people, but to contend
that notwithstanding that, the®people should
support it, would be folly. 1tis said by the op-
pouents of the present administration, that
they should not be allowed to remain in office
because of faults and failings and misconduct
which one party can always make against an-
other, and to say that the cleetors must support
the present administration would also be an act
When people are told they should
support the Government candidate, it is becanse
the person who so urges it is using uncon-
sciously the word Government in its narrower
senge, or is consciously using it as implying
that the other candidate is hostile to the Gor-
ernment or constitution of the country, or as
implying that it is move for the interest of the
electors to stand by the party which has the
power and patronage, than to aid a party which
has nothing to give, and from which nething
can be got or expected.

¢ This latter argument is one closely trenching
on forbidden ground. [t may be presented
in such a way as to be quite as objectionable as
the language coruplained of agsinst the respon-
dent. What is it hut a bid for electoral sup-
port by a promise of Government advantage in
some material form or other ? I put out of
consideration all those arguments addressed to
the electors by the candidates, the one saying
he is in favour of a new road, or & canal, or a
railway, or some other object, and that his oppo-
nent is not, and that le, the speaker, will press
the performance ,of that work, and it will be a
great advantage for the people of the constitu-
ency, because it is one of the duties of a repre-
sentative to attend to matters of that kind,
and he may as freely speak in that *matter on
such subjects us he may speak on chauges in the
school law, or in the tariff, or on any other mat-
ter not so peculiarly aftfecting the constituency.
There is a difference bet'veen such a line of argu-
ment and the candidate saying he will have the
patronage sud influence of the (Government in
all the work and expenditure to be done or to
be made in the constituency, and that he will
have them whether he is elected or not, and
that he will sce that no outsiders purticipate in
these benefits, even although he should add
that he would have that power aml patronage
according to the custom of the parliamentary
practice in such cases,
interpreted, to be the exercise of undue influ-
ence, not of Government influence, but of influ.
ence in the name of the Government by the
respondent, and if it be not that, or do not
mean that, it means nothing.  But I have no

I vonsider that, fairly
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doubt it was meant for a purpose, and that pur-
pose could only have been, and in his case it
was, I think,unduly to influence the electors in
their free choice and deliberate judgment of a
candidate,

“The conclusion 1 come to with reference
to this charge is, that 1 am inclined to think
the respondent did make use of restraint or
practise intimidalion upon the occasion in
question upon or against the electors present
at the mecting at Matthias ITall, and perhaps
upon or against those who were not present,
in order to induce or compel such persons to
vote, or refrain from voting, at that election.
Or if the case de not come within that section
of the statute, I am of opinion it must be
undue influence according to the common law of
the Parliament of England. New modes of undue
influence must or may be practised from time
to time which may not be covered by the writ-
ten law, but the principle of the law itself, writ-
ten or unwritten, is, that the election must be
Jree: Tnst. 169 51 W, & M. Sess. 2, eap. 2, sces.
1,2; 2W. & M, Sess. 1, cap. 7. That the elce-
tors must be allowed freely and indifferently to
exercise their frauchise, and it is for that cause
an election is vacated by riot or other serious
disturbance, or by general drunkenuess, or by
general bribery, “although neither the sitting
member nor auy one for him had anything to
do with such acts : Lichficld case, 1 0. & H.,
page 26 ; Dradford case, 1 O. & H., 40;
Beverley case, 1 0. & H., at page 147 ; Staf.
Jord case, 1 0. & H., at page 234 ; Tam.
worth case, 1 0. & H., at page 83. However
varied or novel the acts or conduct of those may
be who proceed in such & manner as to violate
the freedom of the election, can make no differ-
ence in the law. If the law itself be broken, if
the whole clection be rendered in any manner
or by any persons, not free, the result must he
that it will be vacated as a void election. 1f
the whole election be not so affected, but the
sitting member or any of his agents is or are
chargealle with ecertain ncts of violation of
such freedom, the return of the election of that
candidate will he avoided.

*“But if the candidate is in no way chargealle
with any individual case of violating the princi-
Me of & free clection, his seat will not be af-
fected ; the vote or votes which may be alYeeted
by 3 will be deemed to be illegal.  There is a
resolution of the Commons of December, 1779,
Journals 507, against the interference in elee-
tions by ministers of the Crown—*That it is
highly criminal in aniy minister or ministers or
other servants under the Crown in Great Bri-

tain, airectly or indircetly, to use the powers of
office in the election of representatives to serve
in Parliament, and an attempt at such inuence
will at all times be resented by the house as
aimed at its own honour, dignity, and indepen-
dence, asan infringement of the dearest rights
of every subject throughout the empire, and to
sap the basis of this free and happy constitution.”
—Rogers on Elections, 9th ed. In Chambers’
Election Law, . 374, it is said the interference
of ministers was made a principal ground. of
avoiding the election in the Dublin case, 1831.
That case I have not seen. "The only one 1
have seen, where a charge was made against the
interfevence of ministers of the Crown, is the
Dover case, Wolf & Br., 121,

111t is highly criminal in a minister of the
Crown to use the power of office in electoral
cantests, it must be objectionables for a candi-
date to assert that he has and will have those
powets, although he is not in office, because he
is the Government or ministerial candidate,
whatever may be the vesult of the election. The
powers of office are not to e used in the contest,
aml whether they are ased hy a winister or a
friend, ally or supporter of the wiinister, must
be alike vicious aud objectionable,  Of course,
in all of these cases I am assuming that
stch a conise of proceeding is adopted with the
intent mainly to influence the election : for, as
I have already said, the intent is everything in
steh a cuse.  These powers of office. are the
patronage and influence which that oftice confers,
The exercise of that patronage and influence by
delegation to a ministerial supporter is (quite as
elfectual to operate perniciously on the freedom
of elections as it the powers were exercised by
the principal himself, [ see o difference be-
tween @ minister saying to the electors in an
clectoral district in which there are Crown
lands to be valued for the settlers, T have the
power and patronage of the valuation of all your
lands’—or, ‘I will have'the valuation of them’
—if said with the jntent unduly to influence
the election in which he is a candidate, or the
supporter of o candidate,and another person (not
aminister, but the friend and supporter) say-
ing the same thing by reason of his heing such
supporter, and of his contesting the consti-
tuency in favour of the Government, if such
person say it with the like intent ; and the
same thing applies to language of the like kind
addressed to lumbermen with respect to lumber
dues in their imposition, omission or other-
wise, and to the expenditure of Giovernment
appropriations in the opening of roads or in
the performance of other public works. I am

L et T
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obliged to fiml the fifth charge has been sus-
tained.” ’

The argument of the learned Judge on that
branch of the case which was especially referred
to by the Court of Appeal,'namely, as to effect
of answers to charges, each one supported by a
different witness, but severally denied by the
respondent, without any corroboratory testi-
mony, fully appears in the following judgment,
where Mr. Justice Wilson's language on that
point is fully quoted.

James Bethune, for appellant,

Boultbee, contra.

Drarer, C.J.—1 agroe in the conclusion ar-
rived at by my brother Burlon, that the appeal
should be allowed and the petition dismissed.

But a principle as to the law of evidence was
laid down in the North Renfrew case (not
reported), which was referred to and acted upon
in the present case, with regard to which I en:
tertain some doubts; and ¥ do not wish, by
passing it over in silence, to be supposed to con-
cur in it, or to have been influenced by it in
being a party to the judgment now given. Iam
not deciding one way or the other.

It has been distinctly enough held that on a
petition charging any corrupt practice, the re-
spondent is, in a case of even and fully counter-
balanced testimony, entitled to the presumption
of innocency, to turn the scale in his favour.
Now the question presented in the present case
is, whether the evidence can be said to be so
equally balanced as to render it necessary for
this respondent to invoke the aid of that pre-
sumption, or, on the other hand, to entitle him
to it. It is put in the judgment in the follow-
ing shape: ** The question is, whether the evi-
dence can, on this record, be said to be equally
balanced, so as to give him the right and hencfit
of all just presumptions of law and of fact. That
will depend upon the other charges which are
still to be considered ; for if in the other cases I
find that they are respeciively balaunced by the
evidence of the respondent, the same witness
in all of them as against several witnesses-—one,
however, only in each case —I shouli then feel
obliged to rely more on the impartiality and
tinth of the greater number who testified
against the respondent, and whose evidence and
charasters were respectively for reliability and
veracity, as much to be depended on as those of
the respondent. I have already stated my
opinion on this point in the North Renfrew
case.”

In another part of the same judgment it is
said : **If this stood by itself, as before stated,
oath against oath, and each side equally credi-

ble and no collateral or accompanying circum-
stances to aid me cither way, I should hold the
charge not to be proved. But the other charges,
if severally sworn to by a credible witness, and
the nnited weight of their testimony is to over-
come the effect of the respondent’s word (second
oath), I may be ohliged to attach such a degree
of importance to the comnbined testimony of
these witnesses as to hold the charges to which
they severally speak as sufficiently proved in
law against the opposing testimony of the re-
spondent.”

In the North Renfrew case there were nine
independent charges of corrupt practices com-
mitted by Thomas Murray, the brother and
agent of the respondent. Kach charge was
proved by one witness only, and was based upon
offers or promises, not upon any act of the
agent. Admitting the general circumstances
and much of the conversation, and in the very
wards of each witness, Thomas Murray gave a
different colour to the language and a different
turn to the expression use* which altered the
meaning of the conversattons detailed by the
witnesses, and so constituted in effect a com-
plete substantial denial of the character of the
charge attempted to be proved, and in many
respects he directly contradicted the witnesses.
The learned Judge discussed at some length the
question as to whose testimony he should act
upon, and observed : It is impossible to avoid
seeing and fecling that the more frequently a
witness is, contradicted by others—although
such opposing witnesses contradict him on a
separate point—the more is our confidence in
that single witness affected, until at length, by
the number of contradictory witnesses, we may
be induced in zffect to dishelieve him altogether,
It is ditticult to Lelieve that so many are wrong ;
it is easier to believe that one is wrong so many
times ; and the more there are who speak
against him, the more we are led to believe that
he is the one who is in the wrong. . . The
question of veracity does not depemnd only upon
the strength of mmmbers, nor in some cases does
it so at all.  Its true basis is character. It is
upon the quality of the evidence, and the point
is to determine that quality,” In the applica-
tion of these observations in several cases, the
determination was against the respondent, al-
though it was expressly stated that if that case
stood alone it would have heen decided the
other way. In one case the learned Judge said :
“@ would, as [ bhave already said of other
charyges, decide this against the petitioner if this.
were the only charge; but as it is one of a
series of charges, each one of which is sup-
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ported by a different witness, I do not know
what I can do, even in so small, T may say so
trivial a matter, unless I give effect to the accu-
mulated weight of testimony, when I have no
reason whatever to doubt the truth of the re-
spective witnesses who maintain these charges.”

I have found no reported case which deals
with this question. On an indictment for per-
jury, the oath of the defendant, which is
charged to be false, is nevertheless, for certain
purposes, assumed by the law to be true; that
is, to warrant a conviction it is held neces-

sary to have the evidence of two witnesses, or if

only one, that ““there be some documentary
evidence, or some admission, or some cireum-
stances to slipply the place of a second witness ”
(per Tindal, C.J., Reg. v. Purker, Car. & M.
64d). In Zeg. v. Yates, Coleridge, J., held
that one witness was not sufficient to sustain an
indictment for perjury ; that this is not a mere
technical rule, but a rule founded on substantial
justice (Car. & M., 189). The facts in Keg.
v. Parker are worth noting : A debtor had made
affidavit that he 1ad paid all the debts proved
under his bankruptey except two, and in sup-
port of an indictment for perjury on that aftida-
vit, several creditors were called, each of whom
proved the non-payment of a debt dye by the
debtor to himself, and this was held insufficient,
The distinction between a criminal prosecution
and the present case is-not to be overlooked,
but considering the respondent’s position as a
defendant in this proceeding, there if not only
the presumption of innocence of an offence
charged against him in his favour, but also the
maxim, applicable in civil as in criminal cases,
** semper preswmitur pro negunte (See 10 CL &
Fin., 534).

The respondent is charged with corrupt prac-
tices.  There were four cases ou which the
learned Judge took time to consider, and the
second, fifth and sixth were held to be sus.
tained, and the election was declared void. He
was it the position of a defendant accused of an
offence before u competent tribunal, The pre-
sumption of innocence, until hig guilt was
proved, was in his favour—having denied the
charge ; the maxim above quoted was in his
favour also. The case as putis one of even
and fully balanced testimony ; each separate
charge is supported by only one witness, and is
contradicted Dy the respondent on oath ; and,
& 1 understand from the judgment delivered,

would have been found against the petitioner if

it had been the sole Bharge, for though the
proof adduced by the petitioner sustained it, it

. was answered and displaced by the respondent’s

evidence. It is not asserted that this evidence
in rebuttal was untrue, or that the respondent
was a man not worthy of belief. I cannot
tollow the reasoning which makes the fact that
several independent charges were, prima facie,
proved—each by one witness only, and were re-
butted, though by him alone—a ground for
convicting him of all, for no distinction can
be drawn between them. And yet I cannot to
my own satisfaction answer the arguments on
which the judgments in this and the North Ren-
JSrew casc were founded, and 1 am relieved from
the necessity of so doing, as on the other
grounds taken, I fully concur in the judgment
of my brother Burton,

BrrroN, J.—We are fortunately, in this case,
not embarrassed with any difficulty as to the
credibility of the witnesses, in which event we
should probably find ourselves concluded by the
finding of the learned J udge who had them be-
fore hiim, and wus therefore afforded an oppor-
tunity of observing their demeanour and manner
of giving their testimony, which we do not
possess.  Here, however, the learned Judge
finds expressly that there was nothing in the
evidence of the respondent, nor in the manner
of giving it, which could or did excite any
suspicion whatever against its perfect truthful-
ness, whilst in comuenting upon the evidence
both of Hill and Sufferin, it is clear that he had
not formed an equally favourable opinion of
their manner of giving their testimony or of
their conduct as disclosed by themselves, re-
marking that the behaviour of the latter, even
ou his own version of what occurred in conver-
sation with Atkins when going to vote, and his
voting against the respondent after voluntarily
engaging to support him, had not been alto-
gether creditable ; whilst Hill had shewn some
feeling against the respondent in giving his evi-
dence. .

We have before us, therefore, the learned
Judge’s views of the way in which the witnesses
impressed him, and we have to draw such infer-
ence fram the whole evidence set out ou the
record as we think he should Lave drawn, and
find accordingly.

It must, in the first place, be borne in mind
that no acts of bribery were estublished ; what
is alleged in the two cases of Hill und Sufferin
(assuming them for the present fo constitute
corrupt practices within the weaning of the
statute) consists merely of offers or proposals to
bribe. 1t ought also to be made out beyond all
doult that the words imputed to the respondent
were actually used, because, as has been
remarked in one of the devided cages, when two
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people are talking of a thing which is not car- The weight of the evidence, then, so far as it

ried out, it may be that they honestly give their | is increased by what the learned Judge calls its
evidence, but one person understands what is | united force, is confined to the two charges
said by another differently from what he in- | in respect of Hill and Sufferin.
tends it.  Still more should that be the case There is a peenliarity ahout these election
when the adverse finding is .attended with sueh | pages, that each charge constitutes in effect a
highly penal consequences as the Legislature separate indictment. Tt seems to n:e, therefore,
has declared shall follow the infraction of sev- ' that if, in the opinion of the Judge, there is no
eral clauses of the Election Act. sufficient evidence to support the charge, or, in
The learned Judge reports that he should have | yh0p words, if evidence is given on both sides,
found both these charges disproved if there were | onq the Judge gives credit to the respondent,
no collateral or accompanying circumstances to | 4nd o, dismisses the charge, the respondent
aid him either way. He finds all the other | cannot be placed in a worse position, hecause a
charges, with the exception of the fifth (to | pumber of charges are sulanitted, in each of
which | shall presently refer), disproved, which | which the Tudge arrives at a similar conclusion,
should, I venture to think, have some weight. | o that a limit could eventually be reached
The collateral circumstance which turned where, although his conclusion upon the parti-
the scale and induced the learned Judge to arrive | .yjar charge in addition to the others would in
at a different conclusion, was what occurred at | jtsolf he favourable to him, the Judge should
Matthias Hall. The speech there delivered in- | foel called upon by reason of the multiplicity of
duced him to adopt the case of the petitioners | 1y, charges, in which the respondent’s evidence
with respect to these two charges also ; partly, | and that of the witnesses opposed to him have
as he says, “because of the weight of testimony | aey in contlict, to come to an adverse decision
by their united force, and partly hecause they | by yeason of the camulative testimony which he
are to some extent of a like nature with the | y,4 previously discredited. To my mind, an
Matthias Hall charges, resting upon the infla- |  ccumulation of snch acquittals should, if any
ence or upon the alleged interest and influence
of the respondent with the Government or
ministry of the day, which it is,” he adds,
“ not improbable the respondent used as an ar-
., gument on these occasions, as he unquestion-
ably did on the occasion of the speech.”

I ean quite understand that a judge or a jury
may find their confidence cousiderably shaken
in a witness, whom they were at first inclined
to credit, by his being contradicted by a num-
ber of witnesses, althongh each witness speaks
of a different subject. Still, after all, it comes
back to the question of what predit is to be
given to the witnesses.

The judge or jury, umler such circumstances,
would scrutinise the evidence of the witness
with greater care. The maxim of law is, *“ pon-
derantur tostes non numerantur,” and, as laid
down by Mr. Starkie, no definite degree of pro-
bability can in practice he assigned to the testi-
mony of witnesses ; their credibility usually
depends upon the special circumstances attending
each particular case ; upon their connection with
the parties and the subject matter of litigation,
and many other cirenmstances, by a careful con-
sideration of which the value of their téstimony

is usnally so well ascertained as to leave 10 room first i . th t one
: . irst impressi e corree 3
for mere numerical comparison. pression was

T do not understand that there is any conflict In the Sufferin case it is clear th_“t when tie
of evidence as to what occurred at Matthias | 8lleged conversation occurred Sufferin had avow-
Hall ; the speech, as proved on both sides, is | ed his intention to support the respondent, who
substantiallyth_e same. was aware of the fact, and any promise thus

weight is to he given to it at all, be thrown
into the scale in favour of the respondent.

The only two charges in which there is & con-
tliet of evidence are those of Hill and Sufferin,

The learned Judge, in the first of these cases
| —a case dependent altogether upon the wit-
ness’ precise recollection of the words used and
the way in which they were understood—re-
ports his conviction of the perfect truthfulness
of the respondent, and that Hill's evidence was
given with a manifest bias, and he comes to the
conclusion at first to belicve the respondent—a
conclusion whieh, from a perusal of the evi-
dence, [ should also have wrived at, but in the
carrectness of which T am further contirmed by
two circumstances not referred to hy the learned
Judge, viz, : (1.) That Hill himself states
that he did not vegard it as a bribe at the time,
but only awoke to the consciousness of there
being anything corrupt.in it some six weeks
afterwards, when it was deemed necessary to
bind him down by a statemeunt under oath. (2.)
That it was deemed necessary so to fetter him,,
These two eircumstances, apart altogether from
the explicit denial by the respondent, carry
conviction to my mind that the learned Judge's
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made could not have heen made in order to
nduce him to vote or refrain from voting ; and
this renders Sufferin’s version of it highly im-
probable.  He is, 1norebver, contradicted by two
witnesses besides the respondent. Sufferin him-
self admits, T was not induced to support him
by this offer of the $3,000(that is, as to the lay-
ingout of $3,000 on the roads in his township);
it made no definite impression on my mind at the
time;” and the conduet of this witness was
such as not, nnnaturally to call forth the remark
from the Judge, that it was not straightforward
dealing, and was caleulated, and perhaps pur-
pousely so, to deceive. This also, subject to the
investigation of the two other charges, he held
to be not proved. *‘But,” adds the learned
judge, “‘the other charges, if severally sworn to
by a credible witness, and the united effect of
their testimony is to overcome the effect of the
respondent’s  unsupported word, I may be
obliged to attach such'a degree of importance to
the combined testimony of these witnesses as to
hold the charges to which they severally speak
as sufficiently proved in law against the opposing
testimony of the respondent.”

The learned Judge then proceeded to jnvesti-
gate the renwining charges, holding one of them
not proved, and the other, viz., the Matthias
Hall speech, is one about which there iy no
conflict of evidence,

We may assume, therefore, that bat for the
learned judge’s view of that speech he would
have disregarded the united force of the adverse
testimony ; and had he taken ths same view of
that speech which we are inclined to do, he
would not have varied his first deeision upon
the other charges.

It woulil seem that both the respondent and
his opponent claimed to be supporters of the
ministry of tha day ; but that the respondent
claimed to be the recognised miuisterial eandi.
date, having been nominated by the Reform
party. He claimed further, that his opponent,
having originaily pledged himself to support
him aud then come out in opposition, could not
expect to retain the confidence of the Govern-
ment, and that according to his ideas of con-
stitutional practice, the patronage in the cousti-
tuency would be in his hands, as the ministe-
rial candidate, whether elected or not.

It seems to be admitted on all sides that it
was felt to be a grievance of some standing,
tMt strangers were sent up to superintend the
work on the roads, and the respondent is said to
have stated that whether clected or not he
would endeavour to get it remedied. Taken in
the most unfavgurable view for the respondent,

TION PETITION. [Ontario.

what he did say, according to Mr. Teviotdale’s
evidence, was, *“He would have the patronage,
as he was the choice of the Govermpent, he
would have it whether elected or not elected ;o
adding by way of explanation, as I nulerstand
it, ““It was the. laying out of money on the
roads and appointment, of overseers, "

There is a slight difference between the re-
spondent’s version of this speech and that of
some of the witnesses ; but, taking them in the
strongest way against him, I have been unable
to convinee myself that they constitute a cor-
rupt practice or that they ditter substantially
from what is constantly done by candidates, in
inpressing upon electors the importance to

themselves of being represented by a ministerial
candidate,

The Jearned Judge holds that such language
cannot amount to an offer or promise of any
place or employment, or a promise to promire,
or to endeavour to procure, any place or em-
ployment to or for any voter or otler person,
within the 1st sec. of 36 Viet., cap. 2, and
therein we agree with him ; but he holds that it
amounts to unduac influence within the 72nd
section of 32 Viet., cap. 21, or according to
the commeon law,

I To prove an offence within that section, it must

he shown, either that phiysieal foree was nged or
threatened, or that loss or damage was caused
or threatened vpon or against some person in
order to indnee or compel such person to vote
or refrain from voting.  This was not a threat,
ner does it come within the definition of phy-
sical force or violence, or doing any loss or
harm to any one. Can it then be bronght with-
in the remaining words, *¢in any manner prac-
tise intimidation ?” To bring the case within
this branch of the seetion, it would, T presume,
be necessary to show that some one had been
intimidated, but it appears to me to be quite im-
possible to hold that it comes within this sec-
tion at all.  There was no attempt to work
upon the fears of any one ; it was rather upon
their hopes or expectations ;and would come
wore properly, if an offence at all, within the
bribery clauses, but the learned Judge has him-
self given the answer to that,

Baron Bramwell, in reference to the evidence
necessary to bring a case within this clause, is
reported to have said : “ When the language
of the act is examined it will be found that in-
timidation, to be within the statate, must be
intimidation practised upon an individual, I
do not mean to say upon one person only, so
that it would not do if practised upon two or
a dozen, but there must be an identification of
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it, but to whom the intimidation was addressed,
before it could be intimidation within the sta-
tute, otherwise it comes under the head of gen-
eral intimidation.”

some or more specific individuals affected by ‘
the intimidation, I will not say influenced by t

{
i

The suggestion that the offence was one at |
common law was perhaps sufficiently answered !
by the statement that no such charge was made '
in the petition, and that the respondent should
not he called upon to meet it. But apart from
that, I apprehend it would be necessary to go
much farther to sustain such a charge, and to
prove that the intimidation is of such a character,) |
80 general and extensive in its operation, that
people were actually intimidated to such an éx-
tent as to satisfy the Court that freedom of
election had ceased to exist in consequence ;
just such evidence, in fact, as would be re-
quired to avoid an election on account of an
organised system of treating or bribery.

Great latitude is necessarily allowed in
speeches of this kind, and to hold an election
illegal because of the use of such language as is
attributed to the respondent in this case would
be to render a law, harsh enough admittedly in
many of its provisions, intolerable. What the
respoudent is alleged to have said was an argu- |
ment or reason for the electors supporting him
rather than his opponent, if they Lelieved his
statement that he would be more intluential
with the Government in securing local benefits,
and in redressing the particular grievances of
which they complained ; but it would be going,

in my opinion, fav beyond what the Legislature
ever contemplated to hold that self-recomumen-
dation of that kind on the part of a candidate
was to subject the electors to have the election
avoided, and to expose him to the disgrace
of disqualification for any office in the yift ot
the Crown, or auy wunicipal oftice, for eight A(
years,

I think the evidence fails to estublish either
of the two first charges, and that the rewaining
charge is not a corrupt practice within the act ;
and adopting the lunguage of Mr. Justice
Willes in the Lichjield case,—considering the
extreme solemnity and weight which ought to be
attributed ta an election that has, so far as one !
can judge, in all its substantials been regnlarly
and properly conducted,—and looking to the
amount and weight of evidence which onght
Jjustly to be required to disturb a proceeding of
that description,—and looking, 1 may add, to
the highly penal consequences resulting to the
respondent, and finding no evidence which, in
wmy opinion, ought to outweigh the denial of

the respondent, and justify me in finding him
guilty of the offences charged;—I think we
ought not to arrive at a conclusion adverse to
him, and that the appeal should be allowed and
the petition dismissed.
PatTERsON and Mose, J.J., concurred.
Appeal ollowed and petition dismissed.

CHANCERY.

River v, DEsoURDL.

Partition—Co-tenants—Occupation rent.

i Held, that although one tenant-in-common who has

been in sole possession of land owned by him and
another i8 not prima facle chargeable with an
occupation rent, yet if he claims to be repaid sums
paid by him on account of incumbrances, he must
give credit for a propo'rﬁ:m of the rents and profits.

(May 17, 1876—BuLagx, V.C.)

This was a suit for partition. The bill
charged that two of the adult defendants had
been in sole possession, and claimed that they
should be charged with an occupation vent.

The answer of these defendants admitted that
they had been in possession, but denied any
ouster of their co-tenants, and claimed by way
of cross relief that an allowance should be made
to them for incumbrances paid off by them.

McCarthy, Q.C., for plaintiffs, moved for a
decree in accordance with the prayer of the bill.
He admitted that he was not entitled to charge
the adult defendants with an occupation rent if
they on their part abandoned their claim to be
paid for the incumbrances discharged by them, but
he ingisted that if they persisted in that claim,
he was entitled to a decree as prayed.

Lount, Q.C., for adult defendants. These
two claims ave entirely distimct ; it is not like
the case of a claim for improvements made on
the land itself. There the tenant in possession
has the benefit of these improvements, and it
is to be presumed has made them for his own
couvenience. His right to be repaid for them is
a purely equitable right.  The payment of the
incunbrances is not connected in any way with
the possession of the land.

Braxe, V.C., he/d that although the defen-
dant  would not prime facic under Kice v.
George, 20 Gr. 221, Le chargeable with an
occupation rent, vet, if they insisted on their
claim to be repaid the payments made by them
in discharge of incumbrances, they must give
credit for a proportion of the profits derived
by them from the estate,

Decree accordingly.
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ANony™MoUs—Cox v, KEATING,

[Chan. Cham.

ANoNyYMoUs,

Solicitor—QOrder to pay over—Striking of roll—37
Viet., cap. 7, sec. 89 (0).

A solicitor included in his bill of costs rendered to
hie client, the fees of a commissioner appointed to
take evidence, and received payment of such bin,
but neglected to pay the commissioner's fees. On
the summary application of the commissioner he was
ordered to pay over the fees within 2 month, and in
default to be struek off the rolls.

(May 17, 1876~ BLAKE, V.C.)
A petition was presented in this matter by
one G. G., against a solicitor, to comypel pay-
ment of 3 sum of $450, and in default praying
that he might be struck off the rolls.
" It appeared from the petition aud affidavits
that the petitioner had been employed hy the
solicitor to take evidence in Seotland to be used
in a suit pending in Ontario ; that his fees as
such commissioner amounted to $450, of which
a bill had been rendered to the solicitor ; that
the latter had drawn upon his client and re-
ceived payment of a sum sufficient te cover all
his costs of the suit in qu'est‘ion, including the
fees of the petitioner.

W. E. Mulock for petitioner., The applica-
tion is made under 37 Viet., cap. 7, sec. 89
(0); and see Re Curroll, 2 Chy. Cham. 323 ;
Be Walker, 2 Chy. Cham. 324 ; Re Toms
and Moorc, 3 Chy. Cham. 41 ; pB. Aitkin, 4
B. & Ald 47; E:z p. Bodenham, 8 Ad. & K,
939 ; Re Kanight, 1 Bing. 91; R Hill, L, R,
3 Q. B. 543,

Bethuae, Q.C., for respondent. The respon-
dent hus not received the fees in question in
privity with the petitioner. It is the ease of
an ordinary debt, and there is no jurisdietion
in this court to enforce payment by summary
provess of this kind. The matter stands in the
sume position as the ordinary case of Sheriff’s
fees, which are included in an attorney’s bill,
and of which he has obtained payment. 1t
vould never be intended to bring such’ cases
within the act referred to.

Brakg, V.C.—It appears on the aflidavits,
and 18 not denied, that the respondent has
received from his elient sufficient money to pay
the costs of the suit referred to in the petition,
including the petitioner’s fees ; here the client
was liable for the payment of these fees, und he
has placed in the solicitor’s hands wmoney for
e purpose of enabling him to pay them, and
instead of paying themn,the solicitor has put the
money in his pocket. * have no doubt that
such a case is a non-payment of money within
the meaning of the act.  The money must be

paid within a month, and in default the res-

pondent must be struck off the rolls. The res-

pondent must pay the costs of the petitioner.
Order accordingly.

s

CHANCERY CHAMBERS.

Cox v, Kearixe.
Replication—Introduction into replication of matter
bu way of confesmion and avoidance—Order 151.
Replication held irrecular which contained new matter
by way of fon and avoid -of the det
set up by defendant’s answer. Such matter should

be introduced by way of amendment to the bill.
, (February 15, 1876 —-REFEREE.)

This-was a suit for specific performance by a
vendee ugainst his vendor. By the third para-

aph of the defendent’s answer, it was alleged
that by the terms of the contract the plaintiff
covenanted to pay the purchase money on the
1st October, 1875, and that the same had not
been paid. The plaintitf, in his replication,
admitted this allegation, and set up certain facts
in excuse for his defanlt.” He alleged in effect
that he attended the defendant and was pre-
pared to pay the purchase money, and that he
did not do so because he found an incumbrance
outstanding on the property, which the defend-
ant refused to remove. The defendant in his
answer alleged that the petitioner had ex-
ecuted and registered a mortgage on the pro-
perty, and he claimed, by way of cross relief,
that in the event of the sale not heing carried
out, the plaintitf might be ordered to release the
lands from the mortgage so executed by hime
In his replication, the plaintiff admitted the
making of the mortgage, but he set up that he
afterwards procured it to he discharged.

Hoylres, for the defendant, now applied to
take the replication off the files for irregularity,
or to strike out the new matter thus introduced
by way of confession and avoidance of the facts
alleged in the answer,

Perking (Beatty, Miller & Lash) for the
plaintiff.  The matter objected to is within the
wmeaning of Order 151, which provides that ad-
missions in the replication may be made, * with
such qualifications as may be necessary or proper
for protecting the interests of the party making
the admissions.”

Mr. HoLmEsTED.—1 do not think that this
replication complies with, or is within the spirit
of Order 151. The system of pleading .which
prevails in this court aims at producing an
issue between the litigants, in the course of at
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Cases, {Ontario.

most three pleadings, viz., bill, answer and
replication, or in certain cases, in bill and an.
swer or demurrer alone. There is no provi-
sion in our procedure for any fourth pleading
after replication, as there is at law: conse-
quently the result of alleging new facts by
way of replication would be to deprive the
defendant of any opportunity to answer them

been the practice heretofore, where it was desired

" to meet the defence set up by an auswer by the

allegation of facts in confession and aveidance,

to introduce such facts by way of amendment to

the bill.
tunity of answering the facts so introduced.

The qualifications with which admissions may

be made in the replication are not such as intro-

duce new matter, but are only such as may be |

thought necessary for restricting the admission
within cértain limits, ¢.g., that the admission is
made for the purpose of the suit #nly, or that it

is made with reference only to a certain specified !
part of any given paragraph of 'the defendant’s !

answer,

This replication must be set aside with costs,
the plaintiff to have leave to file a new replica-
tion within ten days.

NOTES OF CASES

IN THE ONTARIO COURTS, PUBLISHED
IN ADVANCE, BY ORDER OF THFE
LAW SOCIETY.

COURT OF APPEAL.

WryrLp v. Liverroor. Loxpox & Grose Ix-

SURANCE COMPANY. )

(May 6, 1876.)

Appeal to Suprems Court—Allowance of bond ~—Prac-
tice,

Appeal to the Supreme Court from the Court
of Appeal.

The appellants, on a two days’ notice of mo-
tion, moved for the allowance of the appeal

The defendant has then an oppor- !

|

that the case itself had not been served ; that
no information as to the bond was given in the
notice, and that the notice had not been given
early enough under sections 23 and 28 of the
Supreme Court Act. :
Moss, J.,allowed the bond and case, as stated,.
as sufficient, butsaid that the respondent might

. hiave an enlargement if necessary to inquire into
or even to take issue upon them, It has always

the safticiency of the sureties.
Osler for appellant.
J. 4. Boyd contra.

COMMON LAW CHAMBERS.
IN Re McKeszie aNp Ryaxs.

(April 18).

Divigion  Courtz —Jurisdiction --Splitting cauze of
Action --Unsettled acconnt aver 2200, hut under
300 -39 Viet,, cap. 15, see, 2,

The plaintiff, in a suit in a Division Court,

! brought before the passing of 39 Vict., cap. 15,

sued for $30 due as a balance of an account for
board for self and lorse, which appeared at the
trial to be a balance of an unsettled account
exceeding $200. He also sued for $82 for board
for self and hovse for a subsequent period, and
abandoned the excess of $12 over $100. On
objection being taken to the jurisdiction of the
Division Court, the Judge allowed an amend-
ment ; and the plaintiff then altered his claim,
reducing it to the $82 only, and the case was

¢ again tried and judgment reserved, whereupon

boud and the settlement of the case on-appeal.

The motion came on to be heard within thirty
days after the prononncing of the judgment ap-
pealed from. The execution of the bond was
proved by affidavit aml the sureties justified in
the usual manner. The potice of motion in-
formed the respondent of what the proposed
case in appeal would consist. It was objected

application was made for probition.

Harnsoyx, C. J., held, 1. That the Division
Court had not, independently of the 39 Vict.,
cap. 15, sec. 2, jurisdiction ; but

2. That under that Act the claim might have
been investigated, as the subsequent proceed-
ings took place after its passing, and there was
therefore 1o necessity for any amendment,

. R, Muloch shewed cause,

Meyers supported the sumions.

Ix Re Hrest, ax INsoLVENT.
(April 18).

Insolvent Act of 1875, sections 125, 128, 130, 133--
Appeal—Fraudulent preference.
Appeal, under gection 128 of Insolvent Act
of 1873, from decision of County Judge of
Halton,
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Norks or CasEs--Gress v. Evass Er AL,

[U. 8. Rep.

On the 11th September Martha Hurst, and
. Richard Hurst, her husband, made a chattel
mortgage to the Dominion Bank to secare a
previous indebtedness of Richard Hurst to the
Bank. No future day was named for the pay-
ment, and the proviso to hold possession till
default was struck out. A writ of attachment
in insolvency was issued against Richard Hurst
on the 4th October, 1875, and the assignee took
Possession of the mortgaged chattels then in
the debtor’s possession. The Bank claimed the
<hattels under the mortgage, which the assignee
contended was void as against the creditors.
The Bank thereupon petitioned for an order
directing the assignee to deliver up the goods.
1t appeared also that the debtor had long pre-
wiously been embarrassed ; that most of his
paper was under protest ; that his veal estate was
also mortgaged to the Bank and others, and no
pressure was shown to obtain the mortgage, and
1o promise of any future advance. The Judge
in Insolvency declined to grant the order peti-
tioned for, holding the mortgage void under
sections 130 and 133,

Hagrisox, C.J., under these cireumstances,
after an elahorate review of the English and
Canadian authorities bearing on the subject,
held, that the chattel mortgage was frandu-
lent and void as against creditors, and
missed the appeal with costs.

dis-

A. Campbell for appellant.
E. G, Patterson contra.

I¥ &k DiXox v. Sxawg EBr AL, EXECUTORS,

(April 21, 1876.)

County Court J urisdiction—Prohibition.

The plaintiff endorsed his writ in a County
Court suit for the amount of account rendered,
$611.90, less credit by contra account of
$561.97, and claimed o balance of $49.93. The
defendant applied for a prohibition on the
ground that the County Court had no Jarisdie-
tion. It was sworn by the plaintiff, but denied
by the defendants, that there hag heen a settle-
ment of accounts from time to time,

Harnsox, C.J.—Until the Judge of the
County Court has heard the evidence and de-
cided as to the facts involving the question of
Jurisdiction, prohibition cannot be granted. If,
&0 the trial, he should find in favour of defend.-
ant’s contention, the plaintiff might aceept a
verdict of $200 in settlament of his account of
$611.90 ; but that would not prevent the de-
fendant from suing for his account of 3585, 37,

and the plaintiff could then only set off his
Judgment for §$200,

Bigelow & Hagle for plaintiff.
Osler contra.

SCINEIDER v, AGNEW ET AL.
(May 2, 1876.)
Con. Stat. U. ¢., cap. 24, section 41— Examination of
debtor—Refusal to answer~Committal,
Harrsox, C.J1., ordered the defendant, a
judgment debtor, to be committed to the com-
mon gaol of his county for three months, for
not making satisfactory auswers on an examina-
tion, under above statute, respecting property
which was liable to satisfy the judgment,
Osler for execution creditor.
Ritchie contra,

UNITED STATES REPORTS.

DISTRICT COURT, DAKOTA.

RusserL B. Gress v, JaMes W Evans T AL,

—

Purchaser in good Jaith—Unrecorded quit-claim deed
Subsequent quit-clain, deed—What title it conveys.

1. PCRCHASER IX Goob FArT—That in order to defeat a
title under a prior unrecorded deed, the subsequent
purchase must be in good faith, without notfce, and
for a valuable consideration.

2. TITLE BY SUBSEQUENT QUIT-CLAIM DEED.—The owner
of a lot of land executed a quit-claim deed of ittoa
party in good faith : after the execution and delivery
of this deed, and before it was recurded, he made
another quit-claim deed of the same land to another
party, conveying all his interest in the land, with
covenants against the acts of the grantor, which
deed was recorded first, } eld, that the grantor by
the first deed as between the parties passed all the
interest he had in the land, and this, although it was
not recorded ; that the grantee in the second deed
only took the interest which the grauntor had in the
land at the time of the execution of the deed, and
having conveyed it away, he had no interest in the
land to pasy by the second deed ; that the covenant
against the acts of the grautor in the second deed
did not affect the result in this particular,.—

|Chicago Legal News, 1876, p. 333.]

The opinion of the Court was delivered by
Bexxerr, J, .

This action is hrought by plaintiff to quiet
his title in and to the following described real
estate, situated in the county of Minnehaha, Da-
kota territory, to wit: The south-east quarter
of section nine (9), in township one hundred
and one (101), of range forty-nine (49), and to
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RusseELL B. GrEss v. Janes W. EvANs ET AL

[Dist. Ct. Dakota.

remove a cloud from its title cansed by certain
deeds execnted and delivered to defendants for
said real estate, and which were by them placed
on record.

The land in controversy was entered by what
is known as Indian half-breed serip, in the name
of Jane L. Titus.

Plaintiff claims title under deed, quit-claim
in form, executed by Moses S. Titus and Jane
L. Titus, his wife, to Byron M. Smith, dated
March 21st, 1869, filed for record in Minnehaha
county, May 14, 1872, and deed from Byvon M.
Smith and wife to plaintifl, dated April7, 1870,
and filed for record in Miunehaha county, May
18, 1875.

Defendants claim title under two - certain
deeds executed by Jane L. Titus and Moses S,
Titus, her husband, in form quit-claim, with
special coverants, one dated May 17, 1871, and
filed for record May 23, 1871, and the other
bearing date August 11, 1871, and filed for re-
cord September 18, 1871, and deed from De-
fendant Evans to Defendant Burbank, warranty,
for the north half of said tract, exeeuted Sep-
tember 2, 1871, aud filed for record in Minne-
haha county, October 4, 1871. ror oo

The deeds from Jane L. Titus and Moses S,
Titus to Evans, and from Evans to Burbank,
were executed and delivered subsequent to, but
recorded before, the deeds to Smith, and from
Smith to plaintiflf, and defendants in their an-

- awers allege that they purchased for a valuable
consideration, and without notice, either actual
or constructive, of plaintiff’s rights, and claim
that they should be protected.

The deed from Jane L. and M. S. Titus to
Evans, dated May 17, 1871, as hefore stated, is
in form of a quit-claim : ¢ By these presents,
grant, bargain, sell, release and quit-claim, all
their right, title, interest, claim or demand *
* hd to have and to hold the ahove quit-
claimed premises, so that they, the said party of
the first part, their heirs or assigns,, shall not
have any right, title or interest, in and to the
aforesaid premises,”

The second deed to Evans, dated Augnst 11,
1871, is the same in form, with the exception of
the covenants, which are as follows: * And
the said party of the first part, doth covenant

- with the said party of the second part that they
have not made, done, executed, or suffered any
act or thing, whatsoever, whereby the' above
Premises, or any part thereof, now, or at any
time thereafter, shall or may be imperilled,
charged or incumbered in any manner whatso-
ever.” For what purpose was this second deed
obtained ! The evidence furnishes no explana-

|
|
/

tion ; it certainly was not for the purpose of cor-
recting any mistake in the names of the grantors.
or grantee, or description, or in the certificate of
acknowledgement. The only apparent purpose
seems to have been to obtain different covenants,
such as would rebut any presumption of notice
that might be implied from a quit-claim deed,
and clothe the transaction in the garb of good
faith, but it falls fur short of accomplishing.
that end, and is in itself a very suspicious cir-
cumstance.

In order to defeat a title under a prior nnre-
corded deed, the subsequent purchase must be
in good faith, without notice and for a valuable
consideration.

- * * - *

One other point in connection with these
deeds to Evans remains to be noticed, Being in
form quit-claims, what right, if any, did Evans.
acquire under them as against the prior anre-
corded deed of Smith ! Ttis well settled that a
quit-claim deed is sufficient to pass whatever
right or title the grantor may have in the land.

! But it is insisted hy counsel for plaintiff that if

the grantor has parted with his title, then the
grantee in a subsequent quit-claim deed can not
be regarded ag a purchaser of the same premises,
in good faith and without notice, although the
prior deed is unrecorded, and he has no other
notice of it than that presnmned from the form
of his deed. The first intimation we have of

this doctrine, so far as my examination extends, .

is as far back as 1818, in the case of Brown v.
Jackson, 3 Wheaton, 450, in which the Court
says: ‘A conveyance of the right, title and
interest in land is certainly sufficient to pass the
land itself, if the party conveying has an estate
therein at the time of the conveyance ; hut it
Passes no estate which was not then possessed by
the party.” The doctrine which seems to be
evolved from this decision is stated in the sylla-
bus: “But as the earliest deed was operative
between the parties if the second deed purports
to convey only the right, title and interest
which the grantor had at the time of its exe-

! eution, it does not convey anything to the

grantee.”

Following this is the case of Oliver v. Piatt,
decided by the same Court in 1844, and reporteil
in 3 Howard, 396, On page 410 the Court uses
this language : ** Another significant cirenm-
stanee is, that this very agreement contained a
stipulation that Oliver should give a quit-claia
deed only for the tracts; and the subsequent
deeds given by Oliver to bim accordingly were
drawn up withont any covenants of warranty,
except againat persons claiming under Oliver, or

}
;
i
|
|
|
;
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his heirs and assigne. In legal effect, therefore,

they did convey no more than Oliver's right, |

title and interest in the property ; and under
such circumstanees it is difficult to conceive how
he can claim protection as a bona fide purchaser
for a valuable consideration, without notice,
-against any title paramount to that of Oliver,
which attached itself as an unextinguished trust
to the tracts.” As late as 1870 the same Court,
in the case of May v. Le Claire, 11 Wallace,
232, uses the following language . ¢ On the 27th
-of July, 1859, Dessaint conveyed by a deed of
quit-claim to Ebenezer Cook. The cvidence
satisties us that Cook had full notice of the frauds
of Powers, and of the infirmities of Dessaint’s
title.” Whether this was s0 or not, having ac-
«quired his title by a quit-claim deed, Le cannot
be regurded as a bona fide purclaser without
notice.
the title as the grantor held it, and the grantee
takes only what the grantor could lawfully con-
vey,” and cite in support of this doctrine, in a
foot note the case of Oliver v. Piatt. These
«cases have been assailed, and it is urged that
the case of Oliver v. Ptatt, when properly under-
:stoed and construed, holds no such doctrine.
But it will be observed that the U. S, Supreme
Court so construes it, und it is also understood
and cited as authority on this point by the
-Supreme Court of the State of Alabama, which
says: *“ The case of Oliver v. Piatt, 3 Howard.
(U. 8.) 410, which is cited with approval in 11
Alabama, 1067, fully sustains us in the position
that the bank, holding a mere quit-claim deed,
cannot be regarded as a boue fide purchaser for
- valuable cousideration without notice.”

Sinith heirs v, Bank of Mobile, 21 Alabama,
124.  This Alabama case is eited with approval
in support of the same point, by the Supreme
Court of Texas, in the case of LRogers v. Bur-
chard, 34 Ter., 441,

The Supreme Court of Maine, in the case of
Ziragg v. Poulk, 42 Maine, 502, lays down the
-doctrine that *“a deed which simply purports to
pass the right, title and interest of the grantor
will not exclude the operation of a prior unre-
gistered mortgage.” *“By a deed which, from
its terms, conveys only the right, title and in-
terest of the grantor, the grantee doees not obtain
.auything which the grantor had previously
yarted with, although the subsequent deed was
first recorded.”

o This doctrine is clearly laid down by the
Supreme Court of Minnesota, in the cases of
Martin v. Brown, 4aMinn., 282: Everest v.
Ferris, 16 Minn,, 26; Marshall v. Roberts, 18
Minn., 405, and other cases to which I have not

Russenn B Giess v. JAMEs W. Evaxs BT

AL,

[Dist. Ct. Dakota.

access. It is contended by counsel for defend-
ants that the Court bases these decisions on a
particular statute of that state, which reads as
follows : ““ A deed of quit-claim and release, of
the form in common use, shall be sufficient to
pass all the estate which the grantor could law-
fully convey by deed of bargain and sale.” It

. is true that the Court seems to hold that this
. statute is a limitation upon the estate passed by
- & quit-claim deed, and yet it is but virtually the

embodiment of the principle laid down by other
courts in the cases above cited. If, indeed, it
conveys all that a party could lawfully convey
by a deed of bargain and sale, what more could

: possibly Ve claimed for it independent of any
- statute 7 This view seems to be borns out by
i section 479 of our civil code.

In such cases the conveyance passes .

But it is further contended that this view js
in conflict with the provisions of our recording
act, aud definition of a conveyance, which are
substantially the same as the Minnesota statute,

This ohjection is satisfactorily answered by the

i Court in the case of Marshall v. Roberts. supra :
. ‘“These provisions, as will appear upon a mo-
- ment's reflection, so far from militating against
! the views expressed in the cases cited, come to

their aid, since it is only the purchaser of the
sale real estate, or any portion thereof, who, by
his priority of record cuts out the title of a prior
purchaser.  For when the second purchaser
obtains Ly his quit-claim deed only what his
grautor Lad (his right, title and interest) at the
time when such deed was made, he is not a pur-
chaser of the same real estate, (or any part there-
of,) which his grantor had previously conveyed
away, and therefore no longer has,”

I am therefore inclined to hold to the doctrine
laid down in these cases. My attention has not
een called to any confliecting opinion where the
point has been fairly raised ani passed upon.
Aud Iam further of the opinion that the special
covenants in these deeds to Kvans do not change
their character or vary the rule  * * *
Burbank cannot stand as a bona Jide purchaser
without notive. But be this as it may, it we
apply the doctrine laid down in the case of
Marshall v. Roberts, supra, Burbank took ne-
thing under his deed from Evans, as Evans had
nothing to convey, and the terms of the quit.
claim deed. to Evans was notice to Burbank of
the rights which had been conferred ou Smith,

- Titus’ prior grantee. The Court therefore tinds

the equities of this cause with plaintiff, und that
the deeds to defendants are fraudulent and void,
as against him.
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Assimilation of the Law of Real and Per-
) sonal Property.

To rHE Evrror oF THE CaxApa Law
JOURNAL.

Sir,—Although I agree with you that | as efficient or as consonant with common

the assimilation of the law of real and

!

personal property in every particular is '

impossible, T cannot help thinking that :

a much greater differencé exists between
these two branches of law than either

the nature of things, or the exigencies of | succession occasions.

modern society require.

i
The principal cause of the dissimilarit} |

lies in the ditferent law of syccession ap-
plicable to the two classes of property,
and this difference of succession again
appears to arise from the fact that, as re-
gards personal estate, we have adopted
the principles of the civil law; while as
regards realty, we have adopted and per-
petuated the principles of the ancient
feudal law,

Now, I do not think it can be said
that there is anything in the nature
of either personal property or land which
of itself necessitates a different mode of
succession, Inancient times the exigencies
of society were considered such as to re-
quire the application of different principles
of succession. But the state of society now-
a-days is so essentially changed, and its
needs and obligations are so widely dif-
ferent from what they were when feudal
prineiples first took root in our Jurispru-
dence, that the perpetuation of those
principles in thiz age strikes one with a
sense of incongruity, somewhat similar to
that with which we behold the man in
armour at a Lord Mayor’s show.

The feudal principle, for all practical
purposes, is dead, and is no longer applica-
ble to the state of society in which we live,
and in perpetuating this diversity of de-
scent or succession, which is the product
of feudalism, are we not running counter

" to the spirit and necessities of the times ?

I think it must be admitted that, ac-
cording to modern principles of motality,
a law of succession must of necessity pro-
vide for the due application of the pro-
perty of a deceased person in the first
place fur the satisfaction of the claima of
creditors upon his estate. This principle

the feudal law practically ignored, and it
is only by a species of patch-work legisla--
tion of comparatively recent date that
this obvious defect has been to some ex--
tent remedied. 'With regard to personal
estate, on the other hand, this fundamen--
tal principle has always been recognised.
And all the pateh-work that real property
law has uudergone has failed to make it.

sense as the simple rules by which per-
sonal estate is regulated.

Let us examine for a moment some of
the many difficulties and anomalies w hich
this adherence to the feudal principle of

1. The fact thiat land descends to the
heir instead of the personal representative
to be administered, leads to this anomaly
that the person who is charged by the

- law with the paynient of the debts of the

deceased has no power to. deal with one
of the chief assets of the deceased’s estate,

© the result frequently being that estates

cannot be administered to the best advan-
tage.

2. Then we have this illogical result : a
creditor recovers judgment against the-
personal representative, and upon this
judgment issues execution against the
lands of the deceased, notwithstanding
the fact that the person against whem the
Jjudgment is recovered has nothing what-
ever to do with those lands, and notwith-
standing that the person who, in the eye
of the law, is the real owner of them, is
no party to the proceedings,

3. The difference in the mode of suc-
cession necessitates a different tule of
construction being applied to instruments
affecting lands to that applied to instry-
ments affecting personalty. The result of
this has been, that great injustice in the
name of law has been frequently done,
and the intention of devisors has been
over and over again defeated.

4. Then, again, it gives 1ise to many
difficult questions in the administration
of estates, which would otherwise rarely,
if at all, arise, e.(y., questions as to which
class of property is the primary fund for
payment of debts, &e.; whether there
has been a conversion of goods into land,
or wice versq ; whether a fund is pure or
impure personalty or realty. If the per--
sons entitled to both funds were identical
it is needless to say that these questions.
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terial.

5. It keeps alive the law of entail
The only useful (?) result of which is to
serve as a sort of pit-fall for unwary con-
veyancers,

6. It leads to great and unreasonable
trouble and expense, where a man, hav-
ing contracted to sell lands, or being a
trustee thereof, dies intestate without
having conveyed, and leaving numerous
heirs, or when such heivs are unknown or
infants, &c. If lands devolved in the
same way as personalty all these difficul-
ties would be obviated.

7. It tends to keep alive the anomalous
estates of dower and curtesy—I call them
anomalous becanse they place the right
of husband and = wife—without there
being any express contract-—paramount
to the claims of creditors; a principle
wholly at variance, I conceive, with the
fundamental rule with which we set out.

8. Then it gives rise to infinite trouble
and expense in proving the intestacy and
heirship of persons through whom a title
is derived, and this trouble and expense
frequently falls upon some unfortunate
vendor, long after the event has hap-
pened, which he is called on to prove.

9. By reason of the silent operation of

the law of descent of realty, i.e., without
the intervention of any formal act of the
law, such as is the grant of administra-
tion to personalty, heirs-at-law are ena-
bled to sell the land of an ancestor 1n
5 fraud of his creditors.
L 1 do not pretend to have exhausted the
topic. I think, however, I have said
<enough to show that the difference in the
law of succession involves serious and
practical evils, which would be to a great
extent, if not altogether, removed by as-
similation.

G. 8. H.

ey

Con. Stat. U. C., cap. 88, Sec. 24.

Judgments— Limitations,

To Tae Ebitor oF THE CaNapa Law
JOURNAL.
Desr Sir,—Woeuld you kindly give

me a little information on the subject of
Jjudgments ?

would, for the most part, cease to be ma- :

)

!

C. 8. U. C., cap. 88, sec. 24, is as fol-
lows : No action, &c., shall be brought
to recover any sum of money secured by
mortgage, judgment or lien, or otherwise °
charged upon, or payable out of land, &c.,
but within twenty years, &c.

At the time of the passing of this Act
judgments were not a charge on land un-
less registered. Would this Act then
have applied to any judgment not regis-
tered, or would such a judgment not have
remained good atter twenty years ?

The late Ontario stat., 38 Vict., cap.
16, sec. 11, uses the same words. As
judgments are not a charge on land,
would this Act affect any judgment what-

' ever —Yours truly,

A Law STUDENT.

| Perhaps some of the many enterpris-
ing students in Outario will give their
brother the benefit of their research in
this matter.—Eps. L. J.]

FLOTSAM AND JETSAM.

THE EMPREss oF INp1a.—The following is
the much discussed proclamation on this sub-
ject. It may be interesting to inquire whether
writs and documents in this Dominion should
not run under the new title :

“ Victoria R. s

Whereas an Act has been passed in the pre-
sent session of Parliament, entituled ‘¢ An Act
to enable Her Most Gracious Majesty to maker
an Addition to the Royal Style and Titles apper-
taining to the Imperial Crown of the United
Kingdom and its Dependencies,” which Act re-
cites that, by the Act for the Union of Great
Britain and Ireland, it was provided that after
such Union the royal style and titles appertain-
ing to the Imperial Crown of the United King-
dom and its dependencies, should be such as
His Majesty by his royal proclamation under
the Great Seal of the United Kingdom should
be pleased to appoint : aud which Act also re-
cites that, by virtue of the said Act, and of a
royal proclamation under the Great Seal, dated
January 1, 1801, our present style and titles are
¢ Victoria, by the Grace of God, of the United
Kingdom of Great Britain and Ireland, Queen,
Defender of the Faith ;” and which Act also
recites that, by the Act for the better govern-
ment of India, it was enacted that the Govern-
ment of India, theretofore invested in the East
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India Company in trust for us, shonld become
vested in us;, and that India should thenceforth
be governed by us and in our name, and that it
is expedient that there should be a recognition
of the transfer of the Government so made by
means of an addition to be made to our style
and titles ;
citals, enacts that it shall be lawful for us, with
a view to such recognition as aforesaid of the
transfer of the Government of India, by
royal proclamation under the Great Seal of the
United Kingdom, to make such addition to the
style and titles at present appertaining to the
Imperial Crown of the United Kingdom and its
dependencies, as to us May seem mect ; we have
thought fit, by and with the advice of our Privy
Council, to appoint and declare, and we do hereby,
by and with the said advice, appoint and declare
that henceforth, so far as cinveniently may be,
on all oceasions and in al] instruments wherein
our style and titles are used, save and except
all charters, commissions, letters patent, grants,
writs, appointments, and other like instru-
ments, not extending in their operation beyond
the United Kiugdom, the following addition
shall be made to the style and titles at present

our

* appertaining to the Imperial Crown of the |

United Kingdom and'its dependencies ; that js
to say, in the Latin tongue, in the words :
““Indie Imperatrix ;” and in the English
tongue in these words ; “ Empress of India.”

And our will and pleasure further is, that the
8aid addition shall not be made in the commis.
sions, charters, letters patent, grants, writs, ap-
pointments, and other like instruments, herein-
before specially excepted.

Axnd our will and pleasure further is, that all
gold, silver and COpper moneys now current,
and lawful moneys of the Unijted Kingdom, and
all gold, silver and edpper moneys which shall,
on and after this day, be coined by our author-
ity, aud with the like impressions, shall, not.
withstanding such addition to our style and
titles, be deemed and taken to be current and
lawful moneys of the said United Kingdom ;
and, further, that all moneys coined for and
issued in any of the dependencies of the said
United Kingdomm, und declared by our proclama-
tion to be current and lawful money of such de-
pendencies, respectively bearing our style or
titles, or any part or parts thereof, and all
Ioneys which shall hereafter be coined and
issued according to such proclamation, shall,
notwithstanding such addition, continue to bhe
lawful and current money of such dependencies
Tespectively, until our pleasure shall be further
declared thereupon,

and which Act, after the said re- |
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Given at our Court at Windsor, the twenty-
eighth day of April, one thousand eight hun-
dred and seventy-six, in the thirty-ninth year
of our reign,

God save the Queen.”

Dr. Kenealy is now elaborating a scheme for
combining in his own person the functions of
all the law courts, local, national and interna.

‘tional. ¢ Before long,” he modestly says, he

will establish a ¢ High Court of Arbitration,”
to which all persous who have differences may
resort ‘it they think proper.” The persons
who thus think proper will ‘“simply have to
enter into an agreement to abide by the award
of Dr. Kenealy, the judge.” He ohserves very
pointedly that *this award will' be legally
binding on both parties.” Although the costs
are to be almost nominal, *“justice will be fairly
and honestly administered."” Parties may argue
their own case, but * counse] will not be allowed
to appear.” We would recommend the learned
Doctor to read and perpend the case of T%he
Queen v. O Connell and others,— Ez,

——

Scoten Law Courts,—Most people know the
irreverent and slovenly way in which the oath is
administered to English witnesses. The witness
hurries into the box, and while judge and jury
and the spectators are chatting and rustling in s
pause of the business, the clerk of the court
hands him a sinall Bible, which he holds in his
right hand. The ofticer then recites his mum-
bled formule —*The evidence you shall give to
the court and jury, touching the matter in ques-
tion, shall be the truth, the whole truth, and
nothing but the truth. So kelp you, God 1™
The witness, without uttering a word, ducks his
head and puts his lips to the Bible cover—unless
he is cunning and ignorant enough to evade the
cerentony by kissing his thumb, N ow in Scotch
courts the procedure is far more dignified and
impressive.  When the witness appears, the
Judge himself rises from his seat, and raising
high his right hand, looks fixedly on the offerer
of the evidence, who, ag instrueted, also ruises
high his right urm, and looks the Judge in the
face, The Judge then, amid general silence,
calls the witness to say aloud after him—¢]
swear hy Almighty God to speak the truth, the
whole truth, and nothing but the truth!” Ng
paltry symbol is added to the simple solemnuity
of this declaration, which appears likely to be
far more binding on the conscience of him whe
makes it Lefore the Judge and in the silence
of the crowded court.—Leisure Hour,
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Law Sociery, HiLary TEiwm.

LAW SOCIETY OF UPPER CANADA.

Osaoope Harw, HitARY TrRrM, 39TH VICTORIA

URING this Term, the following gentlemen were
- called to,the Degree of Barrister-at-Law :

The names are given in the order in which the candi-
. didates entered the Society, and not in the order of
merit.

No. 1360.—Joux WiLuiay Frost,
HERBERT CHARLES GWYN,
Josias RicHkY METCALY.
ARTHUR GODFREY MOLSON SeRaG::F.
RoBERT GREGORY CoOX.
EpwArDp DoveLAS ARMOUR.
No. 1356.—ALBERT ROMAINE Lrwis.

of Fitness :

E. GEORGE PATTERSON.
RoOBERT PEAKSOX.

Jaues Leiten.

RoBERT GREGORY CoxX,
THoMAS COORE JOUNSTONE.
EpwiN PBRRY CLEMENTS.
WiILL1AM MyppreroN Haun.
EpwARD DOUGLAS ARMOUR.
ALBERT ERNEST SMYTUE.
HEBER AKCUIBALD.

James CARRUTHERS Hrouza.
GEORGK ATWELL COOKE.
DAvID LENNOX.

And the following gentlemen were pdimitted into the
Society as Students-at-Law’:

Graduates.

WiLLiaM EerrtoN Prrpux.
Joux MORROW.

Junior Class,

SAXUEL JOHN WeIR.
Frank Eesrrony Hoparxs.,
WILLIAM WHITE, it}
DANIEL Erastis SUEPPARD,
WaLLACE NEsBITT.

Jaugs B. McKiLror,
JAMES MORRISON GLENN.
J. STaxLev HUFp,
Micnikt A, McHvueu,
Erxest V. D. BoowkLy.
Hvue1i D. SINCLAIR.
Janes WiLLiaM EuuiorT.
ROBERT CASSIDY. .
DUNCAN CHARLFS PLUME,
WILLIAM AVERY Bistor,
FRANCIS ARTHUR EpDis.

- JAMES GARBUTT.
Joux Crianues COYFEE.
JAaMES RIDUELL. .
Howakrp JENNINGS Duxcay.

L)
Artieled Clerk.
Joux A. STEWART.

Ordered, That the division of candidates for admis-
sion on the Books of the Society into three classes be

¢ abolished.

Thata graduate in the Faculty’of Arts in any Univer-
sity in Her Majesty’s Dominions, empowered to grant
such degrees, shall be entitled to admission upon giving
six weeks' notice in accordance with the existing rules
and paying the prescribed fees, and presenting to Convo-
cation his diploma or a proper certificate of his having
received his degree,

_That all other candidates. for admission shall give
six, weeks" notice, pay the prescribed fees, and pass a
satisfactory examination upon the following subjects
namelty. (Latin) Horace, Odes, Book 3 ; Virgil. Eneid,
Book b Casar, Commentaries, Bonks 5 and ¢ ; Cieero,
Pro Milone. (Mathematics) Arithmetic, Algebra to the
end of Quadratic Equations-; Euelid, Books 1, 2. and 3.

¢ Outlines of Modern Ggography, History of England (W,
! DouglasHamilton's), English Gramumar and Composition.

‘That Articled Clerks shall pass a preliminary examin-

, ationupou thefollowing subjects ; —Casar, Commentaries

Books5and 6 1 Arithmetic : Buclid, Books 1. 2, and 3.
Outlines of Modern Geography, History of England (W.

¢ Doug. Hamilton's), English Gramwar and Compositivte,
Elements of Book-keepiny,

That the subjects and hinoks for the fivst Intermediate
Examinationshall be ;-—Real Property, Williams: Eq uity,
Smith’s Manual ; Common Law, Smith’s Mavual ; Act
respecting the Court of Chancery ((. 8. U. C. ¢, 1), €=
8. U. C. caps. 42 and 44, and amending Acts,

That the subjects and hooks for the second Intermediats
Examination b as follows :-.Real Property, Leiths
Blackstone. Greenwood on the Practice of Conveyancing
(chapters on  Agreements, Sales, Purchases. Leases,
Mortgages, and Wills); Kquity, Suell’s Treatise ; Common
Taw, Broom’'s Common Law, C. 8. U. C. ¢. 83, aud On-
tario Act 88 Vict. ¢.16, Statutes of Canada, 24 Viet, ¢. 2%,

, i Administration of Justice Acts 1873 and 1374:
And the following gentlemen received Certificates |

That the beoks for the final examiuation for Students-
at-Law shall be as follows: - o

1. For Call, —Blackstone, Vol. [., Teake on Contracts,
Walkem on Willy, Taylors Equity Jurisprudence,
Stephen on Pleading, Lewis' Equity Pleading, Dart on
Vendors and Purchasers, Taylor on Evidence, Byles on
Bills, the Statute Law, the Pleadings aund Practice of
the Courts.

2. For Call with Honours, in addition to the preceding
—Russell on Crimes, Broom’s Legal Maxims, Lindley on
Partnership, Fisher on Mortgages, Benjamin on Sales,
Hawkius on Wills, Von Savigny’s Private International
Law (Guthrie's Edition), Maine’s Ancient Law,

That the subjects for the final examination of Articled
Clerks shall be as follows :—Leith’s Blackstoue, Taylor
on Titles, Smith's Mercantile Law, Tavlor's Equity
Jurisprudence, Leake on Coutracts, the Statute Law, the
Pleadings and Practice of the Courts,

Candidates for the final examinations are subjectto re-
examinationt on the subjects 0f the lutermédiate Ex-
aminations,  All other requisites fur obtaining certifi-
cates of fitness and for eall are continued.

That the Books for the Scholarship Examinations shall
be as follows :—

15t year.—Stephen’s Blackstone, Vol. 1., Stephen on
Pleading, Wililam« on Persoval Property, Griffith’s In-
stitutes of Equity, C. 8. U. C.¢. 12, C. 8. U.C. c. 42, and
amending Acts, ’

Snd yea #-~Williams on Real Property, Best on Evi-
dence, Smith on Contracts, Snell's Treatise on Equity,
the Registry Acts.

3rd year.—Real Property Statutes relating to Ontario.
Stephen’s Blackstone, Book V., Byles on Bills, Broom’s
Legal Maxims, Taylor's Equity Jurisprudence, Fisher on
Mortiages, Vol. I, and Vol. I1., chaps. 10, 11 and 12.

4th year.—Smith's Realand Persona) Property, Russell
on Crimes, Common Law Pleadirgand Practice, Benjamin
on Sales, Dart on Vendors and Purchasers, Lewis’ Equity
Pleadiug, Equity Pleading and Practice in this Province.

That Lu one who has been admitted on the books of
the Society as a Student shall be required to pass prelim-
inary examination asan Articled Clerk.

J. HILLYARD CAMERON,
1reasurer.



