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DIARY FOR DECEMBER.

1. Tuesday .. .The Clerk of every Municipality except County to return num-
ber of reslden, ratepayers to Recviver General,
6. SUNDAY .....2nd Sunday in Adcent,
8. Tuesday ......Quarter Sesslons and Co. Court Sittings in each County.
12. Saturday ..... Last dny for service for York and Desl.
13, SUNDAY..... 3rd Sunday 1n Advend.
14 Monday .Collector to return Roll to Chamberlain or Treasurer. Last uay
{for collection of mouey for School Teacliers.
20, SUNDAY .....4¢A Sunday tn Advent.
21, Monday....... Nomination of Mayors Recorder’s Court site.
22 Tueaday...... Declare for York and Peel.
24. Thursday .....Sittlogs of Court of Brror and Appeal commence.
23. Priday .... ....Citmistsas Dary.
27, SUNDAY .....1st Sknday after Chr@tmae
30. Wedneaday ..Last day f6o not. of Trial for Tork and Peel.

. Tharday......End of Mun. year. Last day ou which rem. balf of Grammar
(School Fund payable.

BUSINESS NOTICE.

Derzongsnlepsdtotue Proprisiorsof tiisJournalarevequesied tos emencier U.at
ellourpasiduecacounis hare beenplucedin trehandsof Mes v, Ardagh £ Ardaght
A'taracys, Barrie, for collection ; @..d Lu@l 0niy @ o oin gt e a@nss 10 tuems watt
§ree cosis,

Ltiswithgreal relnclonce thatthe Propri«torshaveadoped (iizscor., te; but frey
7 rwre been compelled (o do 50 ta orde, £ rnable tnem to mecctucer ceryent expestses
vihirhare very heary.

Now that the usefulness of the Journalis so generally admit'ed. it 1rordd not ve
unrezsonable (o e=pect tnat tue Profession and Oicers of the (an ts wou'd arcord
v/ @ hiberal support, instead of allowing Liemselres to be sued for thewr subscriplions.

@{Ie ﬁpp;t_@a v Loy @nnrniﬂ—.

DECEMBER, 1863.

SUMMARY PROCEDURE BEFORE MAGISTRATES.

Our attention has been directed to the very imperfect
state of the law in refurence to procedure before Magis-
trates, in cases in which they ave authorized to counvict
summarily.

No branch of criminal administration is more frequently
brought into operation than this, and the very extepsive
powers committed to Magistrates are little understood and
very eeldom exercised in the manner required by law.
Gecssionally cases are reported in the Superior Cearts
exhibiting this fact; but a vast number come before the
Quarter Sessions in the form of appeals from the convic-
tions of Justices, and in nearly every case the convictions
are found to he imsafficient in form or in substance, and
are accordingly quashed. In some instances this arises
from ignorance or carelessuess of the convicting Justice,
but in the great majority of cases the fault does not lie at
the door of the Magistrates, but is in the system under
which he is authorized to act.

The Magistracy are increasing in number, and the mis-
chiefs we allude to increase in at least the same ratio. It
is a great evil, when offenders are allowed to escape by‘
reason of informality in the proceeding to convict them,
and the constant recurrence of tho evil is calculated to'
weaken the force, if not of all laws, at l:ast of those for the,

prevention and punishment of small crimes and misde-
meanors. A notorivus offender, a wilful Sabbath breaker,
or ono who violates the wholesome restrictions on inn-
keepers, for example, is charged with the offence before a
Magistrate. e is stmmoned, appears, aud, the evidence
taken bringing the charge home to him, is convicted of the
offence and a fine imposed upou him. The Magistrate
from some causo fails to put the conviction in legal form.
The defendant appeals to the Quarter Sessions, and the
conviction is quashed. Surely this is calculated to encou-
rage oppositiou to authority and to foster crime, and ye.
these things may occur without much fault on the part of
the convicting Justice. True, it may be urged that men
should not be appointed to an office the duties of which
they are not fitted by education to perform; but if that
rule were acted on in tue present state of the law, not two
Magistrates in each county in Upper Canada would be
found equal to their work.

Attempts have been made by cnactments from time to
time to simplify prucedure, and it was partially done up to
a certain period ; but there never has been any general
law of procedurc governing all cases of summary convic-
tion, and no full set of forms has ever been given by the
legislature, applicable to the various eases within the
Magistrates’ jurisdiction. If it be said that a treatise on
the duties of Magistrates wouid remedy the evil, our
reply is at best it would only do so in part, for few who
have not becn regularly trained can apply general rules and
principles (which oaly could be given) laid down in a text
book, to particular cases, if 8¢ all complex in their nature.

What would be the remedy? The first and most obvious
one is to amend the law by establishing an usiform mode of
procedure in all cases of summary convictions, and giving
a full set of forms of convictiuns, or providing for the
framing of such forms by authority. Anotber mode would
be to transfer the jurisdiction in these cases to the Division
Courts, leaving to Magistrates the ministerial duties of the
office, includitg the arrest of offenders about to escape.
And still another method we find suggested in the English
Law Times (for in England, with a better educated and
more espetienced magistracy, the cvil is felt, as well as
with us), the leading feature of which is the appoivtment
of a elesk, a barrister of five yeurs’ standing, in each petty
sessional division, at a fixed salary.

Wo follow the course of the Law Times in drawing
attention to thesubject, solicitingjsuggestions from persons
of experience as to the reform uecessary.

Any ove who has taken the trouble to examine the
couvictions returned by Magistrates will bear us ot in the
assertion that in nine of every ten special cases the cunvie-
tions are bad, void or voidable for some defect. Magis-
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trates should not exorcise their office in peril of actious
against thom at every stop, nor be feeble as u.inisters of
justice because imperfectly informed as to the nature and
limits of their powers, aud the mede in which their judg-
meunts aro to be rendered effective.

It may be mentioned, without any reflection upon the
magistracy as a body, that the present fee system i3 not
without serious objections, and that even the suspicion
that a Magistrate may act with too keen an eye to his
profits from a case, is not calculated to strengthen the
respect due to the administration of this branch of the
criminal law.

DAYS FOR DELIVERY OF JUDGMENTS.
QUEEN’S BENCH.
Monday, 14th December,..............10 o’clock.
Saturday, 19th December.....c.cuvunee 2 o’clock.

COMMON PLEAS.

Monday, 14th December ............... 2 o’clock.
Saturday, 19th December........... «»e.10 0’cluck.
LAW SCHOLARSHIPS.

The cxamination during last term for the scholarship of
the third year, resulted in the award of the scholarship to
Mr. J J. Stephens. The mazimum number of marks was
380, and of these Mr. Stephens obtained 342. The
examingtion for the scholarship of the fourth year resulted
in the award of the scholarship to Mr. Geo. H. Iolmstead.
The maximum number of marks was 350, and of these Mr.
Holmstead obtained 294. Mr. Richard Welkem obtained
293 marks; and it is said that a second schelarship was
awarded to him. :

AMENDMENTS OF MUNICIPAL LAV,

Two Acts of last session of Parliament deserve imme-
diate atteation on the part of those concerned. The one,
cap. 16, entitled, ¢ An Act to extend the provisions of the
275th section of the Act respecting the Municipal Institu-
tions of Upper Canada, and to provide for the election of
Councillors in the several townships of Upper Cannda,
whenever the same may be divided into Electoral Divisions
under the authority of the said section.”” The other,
cap. 19, entitled, “An Act to amend the Consolidated
Assessment Act of Upper Canada, in respect to arrears of
taxes due on non-resident lands, and for other purposes res-
pecting Assessment.” The former was treated by some of the
lay press as abolishing the division of townships into wards.
There can be no greater mistake. Townships divided into
wards are not intended to be affected byit. Its only appli-
catiorris to townships not divided into wards, but for conveni-
euce of clectoral purposes divided into Electoral Divisions.

The latter Act has for its chief object the ‘prevention of
the sale for taxes of uccupied or improved lands, and
throws upon county treasurers, township clerks and asses-
sors additiona) duties to those hitherto performed by them.
It also romoves all doubt ns to the linbility to nssessment
of unpatented lots of land sold or agreed to bo seld by the
Crown. Both Acts are subjoined :—

CAP. XVI.

An Act to extend the provisions of the two hundred and seventy-
fifth section of the Act ‘“ respecting the Municipal Institutions
of Upper Canadsa,” and to provide for the Election of Council-
lors in tho several Townahips of Uppor Canada, whenever the
same may be divided into Llectoral Divisions under the autho-
rity of tho said section.

[Assented to 15th October, 1863 )

Her Majesty, by and with the advice and consent of the Legis-
lative Council and Assembly of Canada, enacts as follows :

1. Whegever a township in Upper Canade is divided into Eleo-
toral Divisions, and polling places established therein, and Return-
ing Officers appointed therefor, under and by the provisions of
the two hundred and seventy-fifth section of chapter fifty-four of
the Consolidated Statutes for Upper Canada, a meoting of tho
Electors for such township shall take place on the lest Monday
but one in the month of December, before the Aanual Election, as
previded by the said Act, at ten of the clock in the forenoon, for
the no.zination of candidates, for the Councillors to be elected
for the said township, at the Township Hall, if there be one in
the sai* township, but if there be no Township Hal), then at the
place where the first meeting of the Council of the said township
was held for the thea current year ; and the Township Clerk shall
give the notice required by section ninety-seven, of chapter fifty-
four, of the Consolidated Statutes for Upper Canada.

2. The Township Clerk shall preside at such meeting, or in case
of his absence, through sickness or otherwise, the Council shall
appoint a person to preside in his plece; and if the clerk or the
person so appointed does not attend, the electors present shall
choose a chairman, being an elector, to officiate from among them-
gelves,

8. Such clerk or person so appointed, or chairman so chosen,
shall have all the powers of a Returning Officer.

4. If only five candidates have been within one hour proposed
by any of the electors present at such meeting, the clerk or per-
son 80 appointed to ,presido, or chairman so chosen, as ths case
may be, shall declaro such candidates duly elected Counaillors to
serve for tho then next following year.

6. If more than five candidates shall be proposed at such meeot-
ing, and any candidate proposed aiter the first five, or any eleotor
on his behalf shall demand a poll, the said clerk or person so
appointed, or chairman so chosen ghall, on the following day, post
up in the office of the clerk the names of the candidates so pro-
posed, and give notice of the names to the Returning Officer
appointed for each and all the said Electoral Divisions.

6. In case of the nomination of more thau five candidates, and
no candidate nominated after the first five, or no elector on his or
their behalf then demanding a poll as aforecaid, the clerk or per-
gon 8o appointed, or chairman 20 chosen, shall declare such five
candidates first nominated, duly olected Councillors to serve as
aforesaid.

7. In caso of a poll being 6o demanded, the Returning Officer
for each Electoral Division, in such townsbip, shall cause a poll to
be opened at tho polling place sppointed in such division, on the
first Monday in January following, and sball take the votes in
the same way and keep the poll open for the full timo required
by law for taking the votes, in cases where no Electoral Division
shall be established.

8. Every Returniag Officer shall, on the day after the close of
the poll, return the poll-book to tho Township Clerk, verified under
osth before the said olerk, or any Justico of the Peace, for the
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county or unidn of counties in which the eaid township may lie, i
as to the duo and ~orrect taking of tho votes for the said Electural
Division.

9. The Towaship Clerk or person 8o appointed, or chairman so!
chosea as aforesaid, shall adl up the number of votes set duwn
for each candidate in tho respective poll-books, and ascertain the
aggregate number of votes, and shall at the Towaship Hall or
such other place at wbich the nomination was held, at noon of the
day following the return of the poll-books, publicly declare the
same, begianing with the candidato having the greatest number,
and so on with the others, and shall thercupon publicly declare
ell‘ectc({lthe five candidates respectivoly standing the highest on
the poll.

10. In case two or more candidates have an equal number of |
votes, the said clerk, whether otherwise queiified or not, shall givea
vote for one or moro of such candidates so as to deoide the elcc-{
tion; and oxcent in such case, no 1ownship Clerk shall voto at!
any such election.

11. This Actshall be taken and read as part of the Act ontituled
An Act respecting the Munteipal Inastitutions of Upper Canada.

CAP. XIX.

An Act to smend the Consolidated Assessment Act of Upper
Canads, in respect to Arrears of Taxes due on non-resident
Lauds, and for other purposes respecting Assersments.

[Assonted to 15th Octobar, 1863.)
For the greater protection of persons owning non-resident landa
in Upper Canads, and also for the more sure collection of the taxes

thereon s Her Majesty, by and with the advico and consent of the
Legislativo Council and Assembly of Canada, enacts as follows:
1. The treasurer of every county in Upper Caneda shali fur-
nish to the clerk of each municipality in the county s list of all
the lauds patented or Jescribed for patent in his municipality, 1wy
respect of which any taxes sha!l have been in arrear for five years
precediog the first day of January in any year, sud the said list
shall be 8o furnished during the month of January in every year,
and shall be headed in the words following:—¢ List of Lands

linble to be sold for arrears of taxes in the year 18—.”” And for
the purposes of this Act, the taxes for the fifth year preceding}
shall be deemed to have been due for five years, although the
same may not kave been placed upon a coilection roll until some
month ia the year later than the mooth of January.

2. The clerk of every municipality in each county is hereby)
required to keep the said list so furnished by the county treasurer
on file in his office, subject to the inspection of any person requir-
ing to see tho same; and he shall nlso deliver to the assessor or |
agsegsors of the municipality eack year, as soon 23 such assessor |
or asseasors are appointed, a copy of such list; and it shall be
tho duty of the assessor or assessors to accertain if any of the
lots or parcels of land contsined in such ligt are occupied, and to |
notify such occupants and the owners thereof, if known, of the
amount of taxes due on each such lot, and enter in a.columnl
(reserved for tho purpose) the words ¢ occupied, and parties noti- i
fied,” or **not occupied, and parties notified,” as the cate may
be; all euch lists shall bo signed by the assessor or assessors, and
returped to the ~levk with the assessment roll, and the clerk shalt
file the same in his offico for public use ; and evory such list, or
copy thereof, certified by the clerk, shall be received in any court
as evidence in avy tase arising concerning the assessment of such
Jands; and the dutics hereinbefore imposed upon the treasurer of
any county or union cf counties, and the clerk and assessor or
asgessors of any mubicipality, or counties, shall be performed by
the chamberlain or treasurer, aad the clerks and assessors of cities
and towns withdrawn from the jurisdiction of the council of the
county in which such cities and towns are situate.

All assessors shail attach to cach such lst a certificate sign-
ed by them, and verified by cath or affirmation, in the form fol-
Jowing :

e lgdo certify that 1 havo examined all the lots in this list

8 The clork of cach mumcipality shall, after the asscssment
roll fur the current year shall have been returned to him by the
asscssors, examme the roll, and ascertain whother any lot embrac-
od 1n the smid hist last received by him from the county treasuror
is eutered upon the roll of tho year as then occupied ; and the
snid clerk shall, on or before the ficteenth day of May in each
year, furnish to the county treasurcr a list of the several lands
which chall appear on tho residont roil to have hecome occupiod,
and the snid county treasurer sball, on or beforo the first day
of Julyin the then current year, return to the clerk of each muni-
cipality an account of all arrears of taxe due in respect of such
occupied lands; and the clerk of cach mubicipality shall, in
making out the collector's roll nf the year, add and include such
arrears of taxes to the taxes assassed against such occupied lands
for the then current year, and such arrears shall be collected by
tho collectors of the municipalities in the same mabner sod sub-
ject to the same couditions as all other taxes entercd upon the
collector’s roll.

4. The treasurer and sheriff of every county shall not be re-
quired to inquire beforo sale of lands for taxes whether thero is
any distress upon the land, por shall they be bound to inquirs inte
or form any opinion of the value of the land; and if any taxes
in reapect to any lands sold by the sheriff after the passing of this
Aect, shall hava been inarrears for five years, as in the §rst section
of this Act mentioned, preceding the first day of January in the
year in which the sheriff shall sell the said land, and the same
shall not be redecemed in one year after the said sale, such aale
and the sheriff s deed to the purchaser of any such lands (provided
the said sale shall be openly and fairly conducted) shall be final
and binding upon tho former owners of the said lands, and upon
all persons claiming by, through or under them.

6. The said treasurer of the county shall not issue his warrant
to the sheriff for the sale of any lands which bave not been inclu-
ded in the list furnished by bim to the clerks of the several muni-
cipalities, in the mcath of January of tho year in which he shall
issue his warrant, nor of any of the lands which have been returned
to him as being occupied under the provisious of the third section
of this Act.

6. If the clerk of any such municipality shell neglect to preserve
the said list furnished to bim by the county trearurer for the year
in which tho same shall be furnished, or to furnish such lists as
aforesaid to the agsessor or avsessors, or shall neglect to return to
the county treasurer a correct list of the lands which have como
to he occupied, as divected in the third section of this Act, or if
any assessor or assessors shall ueglect to examine such lands as
are entered on each such list, and make return in manner herein-
before directed, every person making such default shall, on
summary conviction thereof before any two justices of the peace
having jurisdiction in the county of which the municipality shail
form a part, be liable to the pensalties imposed by sections one
bhurdred and seventy-oue and one hundred and seventy-three of
the act relating to the assessment of property in Upper Cannda,
chapter fifty-five of the Consolidated Statutes for Upper Canada,
to be recovered by distress and sale of apy goods and chattels of
the party making default.

7. That part of scction ninety-eight of the said Act, commen-
cing with the words, in the fifth line, “ or tn case of " to the end
of the section, is hereby repealed.

8. All that part of section three of tho Act passed in <the
twenty-fourth year of Her Majesty's re. 1, intituled : An det to
amend the Asssessment Act, after the words, ¢ Municipal Council,”
in the fifth line, to the end of the scction, is hereby repealed, and
the following words shall bo inscrted instead thereof: ¢at any
time before the ficst day of May in the year next following thatin
which the assessmont is made, it shall be lawful for such councit
to try such complaint and decide upon the same; provided always,
that this clauso shall not affect any assessments made prior to the
present year one thousand cight hundred and sixty-three.

9. Unpatented iand, vested in or held by Her Majesty, which

named, and that I have entered the names of all occupants there- | shall hereafter be sold or agreed to be sold to acy person, or which
on, as well as the names of the owners thercof, when known, and | stall be lucated as a free grant, shall be liablo to taxation from the
that all tho entries relative to each lotare true and correct, to the | date of such eale or grant, and any such lind wbich has heen
best of my koowledge and Lelief.” ) already sold or agreed to bo svld to any person, or has been locg.
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ted as o froo grant, shall bo hold to havo beon linble to taxation
since the first day of January, one thousand eight hundred and
sixty-thres, and all such lands shall bo liakle to taxation theuce-
forward, under the Act respecting the nssessment of property ip
Upper Canada, in the same way as other lund, whether any license
of occupntion, location ticket, certificate of sale, ov receipt for
money pald on such sale, has or has not been, or sball or shall not
bo issued, and (in tho case of sale or agrecment of salo by th»
Crown) whether any payment has or has not been, or shall or shal
not be made thereon, and whother any part of the purchase money
is or is not over-due and unjaid; but such taxation shall not in
any way affect the rights of Her Majesty in such Iand.

10. The one hundred and .birty-cighth section of the said Act
respecting the assessment of prope: ty in Upper Canada shall apply
to all sales and convayances which may be hereafter mnde under
the authority of this Aot

11. Scction uno hundred aud cight of the said Act, chapter
fifty-fivo of the Consolidated Statutes for Upper Canada shall be
amended, by inserting after tho word ** granted,” in the third line,
the words **sold, or agreed to be sold by the Crown.”

12. S.ction one hundred and three of the said Act, chapter
fifty-five of the Consolidated Statutes for Upper Canada shall be
amended, by substituting ‘ May " for **March,” in the ¢ ird line.

REGUL/E GENERALES.

MXICHABLMAS TERM, 27 VICTORIA,

The following Rules shall come into force and take effect
vpon and after the first day of Hilary Term naxt, but shull
not apply to any rules granted or ise 1 before that day.

NEW TRIAL, &c. LIST.

1. The party who obtains any rule nes: for 2 new trial, or for
entering a nonsuit or a verdiot, or for increasing or reducing
a verdict on leave reserved, mey, on or after the fourth day
inclusive after the serving such rule, file the same, tugether
with an affidavit of service, with the Clerk uf the Court grant-
ing such rule,

2. The party served with any such rule may (if the same has
not been already filed by the party who obtaiaed the sume),
on or after beiug served therewith, file the copy served, with
an affidavit of the fact and time of such service, with the
Clerk of the Court grenting such rule.

3. In case the party to whom any such rule is granted shall
peglect or delay to draw up and serve the same, the opposito
party may, on or before the fifth day aflter the granting sach
rule, and upon filing with the Clerk an affidavit that the rule
has not been served, enter a ne recip'alur with such Clerk ;
after which the Clerk shall not receive or enter such rule in
the book hereafter required to be kept by bim, and such rule
shall be deemed to be abandoned, and the opposite party way
proceed as if no such rule had been moved for or granted.

4. The Clerk shall, immediately on the rece’pt of any rule
or copy under the first or second rale, enter a memoraadum
thereof in a book to he kept for that purpose, in the order in
which the same sha]l be delivered to bim ; such memorandum
to be according to the following form :

—— Tgau, (year).

H !
Plaintifl’s ] Defendant’s Description | When Sled How

name. aame. Rale. with tho Clork | Qlsposed of.

I

5. On the first Saturday, tho second Tuesday, and tie
recond Friday of every Torm, the Court of Queon’s Bench,
aflter going through the bar to hear motions for rules nisi or
motions of course, will hear the rules so ontered, according
to the order in which taey stand, in preference to any other
business. And on the first Friday, sccond Monday, nad
sccond Wednesday of every Torm, the Cuurt of Commou
Ploas will, afier guing through the bar to hear moticas for
rules nist or motions of course, hear the rules so entered
according to tho order in which they stund, in preference 0
any other business.

6. Each Court, in its discretion, will hear any ruie so en-
tered, whea both parties are present and nrepared to proceed.

7. If, when a rulo is called on in its proper order, the party
who obtained the snme does not appear to support it, aund the
opposite party attend and applies to have it discharged, such
rule way ve discharged accordingly.

8. If the party called upon to show cause does not appear
when the rule is called on in its proper order, the Court will
hear tho other side ex parle, and dispose of the rule.

9. If neither party appear, the rule may, in the discrotion
of the Court, be treated as having lupsed, and be struck out
of the Clerk’s books.

10. Iun the absence of other business, the Court may in their
discretion hear rules so antered on any other days during
torm besides those mentioned in the fith rule—the parties to
thie rule being present and desirous to proceed.

11. Each court will, on sufficient ground shown upon affi-
davit, enlarge o rule so entered to n subsequent day .a the
same Term, or to the fulluwing Term, and the Cierk snall
alter tho entry accordingly, and place the enlarged rule at ihe
foot of the list,

12, All rules entered by the Clerk as aforesaid, which re-
maio vnheard at the end of any term, shall be enlarged as of
course oun filing a mation paper to that effect, to the following
term, and shall be forthwith re-entered in tha Clerk’s book in
the order in which they then stand, fur beuring in the nest
ensuing term.

PLEADING SEVERAL MATTERS AND DEMURRING.

Ia all cases in which a judge’s order to plead and demur,
or to plead several matters, is rendered necessary according
to the Consolidated Statutes of Upper Canada, chapter 22,
sections 109 and 110, the original order or a copy thereof shall
either be attached to the Nisi Prius record or demurrer book,
or shall bo copied in the margin thereof; and in case of non-
compliance with this rule, the Clerks or Deputy Clerks of the
Crown shall not pass the record, mor shall the demurrer be
argued.

(Sigoed) W. i. Draper, C. J
Wu. B. Ricaoarns, C.J. C. I
Jony I, Hacarty, J. Q. B.
Jos. C. Murrisoxn, J. Q. B,
Apay WiLson, J. C. P.
Joux WiLsoy, J. C. £

Michaclmas Term, Nov. 28, 1863.
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SELECTION.

THE PRESENT STATE OF THE LAW OF COPYRIGIIT IN
LITERATURE AND THE FINE ARTS, WITH A VIEW
TO ITS AMENDMENT.

[A paper by M-. Serjeant Purke, read at a General Meeting o tne |
Soczety for Promoting th,  .uendment of the Law, held on Monday,
st June, 1868, and ord @ to be prizited.]

Of all matters connected with logislation, ono of the easiest, |
apparently, would be to give property and protection, in the
production of his genius, w the author of a work of liternture |
or the fino arts. And so it has proved in almost all civilized
countries except this. In Franoce, that law, which we term the |
Law of Copyright, has been ostablished and successfully main-
tained by a few decrees of tho Republic and the Eampire, and
by a few sections of tho Code Napoleon and its supplement.
The whole French law would not occupy more than a page or
two in print. 1n Belgium, {loliand, Austria, Russin, aud even
Spaig, the law is eqrally brief, explicit, and effective. Un-
fortunately this has not been the case in this country. 'The
acts of Parliument which form our law of copyright, would fill
of thomsolves a gnod sized octava volume, and anything more
confusing or conflicting than their contents, can scarcely he
imagined. Exceeding tho usual dofects of piecemeul legislntion
these acts, with their provisoes, restictions, and contradictions,
seem to delight in marring the objects they have in view ; and
while with one haud they Zeal out grudgingly benefit and
protection to the author, they curtail or spoil the gift with the
otber. Heavy, constant, I may eay, almost unceasing litiga-
tion has been the result—litigation in its nature sv perplexing
and so depressing, that many have preferred to abandon their
rights altogecher, or to only partially enjoy them, than to incur
the difficulties and dangers of a copyright law suit.

In proof of what I advance, I will, with leave of the Society,
take g cursory view of our copyright acts of Parliameat, and
{ will then proceed to another evil of our present cipyright
system, viz., the want of a proper tribunal for ordinary copy-
right questions, and for obtaining ready redress in cases of

iracy.

P 'I‘oyplace the acts in intelligible order, I will refer to them
as respectively relating to the different branches of the copy-
right law, viz. :—

1. Literature.

2, The Drama, Music, and Leciures.

3. Painting and Photography.

4. Engraving aud Priats.

5. Sculpture Models and Casts,

6. Foreiga Copyright.

And here, before T go further, I eannot hut remark upon the
tll luck that has given rise to fourteen cr fifteen acts of
Parliament,* for what might be included in a single act of no
very long dimensions. Now, the literary suthor has one act
for himself onlv, while the sculpt.., tho painter, and the
engraver are driven each to some other, and sometimes two
other acts uf Parliament for their protection, and I may udd
confusion also.

In Literature, my first head, I may begin ny stating that,
for n long series of years after the introductivn of printing,
authors were without any nrcicetion beyand some claims put
forwaid under the Stationery Company and the Licensing Act
of Charles 11., and beyond a notivn of tho existence of copy-
» Tt has been very traly remarked, that further and pumerous
variations of the copyright law have been created by another act,
the 10 & 11 Vic,, ¢. 95, which gives power to the Crown to suspend
the prohibitions against the admission of pirated books into such
colonies as make provision for protecting the rights of British
authors.

right at Common Luw, which, after long litigation, remains
very much of o problem to the present day.* At length the
first copyright act was passed, the 8 Anne, ¢. 19, of which, as
it is repcxﬁed, I need say no moro than that from o doubt
upon its construction, the great cases of Millar and Taylor, 4
Burr., 2303, and Beckett v. Donaldson, 4 Burr., 2408, ensued
when the question of copyright at commun law was discussed,
snd though in the latter case brought to the Jlouse of Lords,
ond the judges’ opinion taken, was not definitively sottled.
In umendment and enlargement of the statute of Anne came
the 12 Goeo. IL,, c. 26 ; the 15 Geo. I1I, .33 ; the 41 Geo. I1I,,
¢. 107; and the 54 Qev. III., c. 156 ; and so the cupyright
law remained until a comparatively recent date, but its con-
dition was most uansatisfactory. The protection granted—a
eriud of 28 gears, or the author’s life—was 1ound to be too
Emitcd, and not a safiicient buun to the grent works with
which our writors worc enlightening and delighting the world.
Thera was also no protection whatsoever for the dramatist,
the masician or tho lecturer, in the perfurmance or delivery of
his respective productions, A remedy with regard to the
drama and operatic music was procured by Sir Edward Bulwer
Lytton through the 3 William IV,, c. 15, and with regard to
lectures by the 5 & 6 William IV., 6.65. Of theseacts I ehall
presently speak. Some few years after that, the literary
world obtaied their chief Copyright Act, the 5 & 6 Vic., c.
43, repealing the previous literary octs, and stating in its
preamble, thue it was * expedieat to amend the law relating
to copyright, and to afford greater encouragement to the pro-
duction of literary works of lasting benefit to the world.”
And hero I cannot refer to this statute without paying due
homage to the memory of that poet, statesman, lawyer, Qnd
judge, Thomas Nooa “Talfourd, whose cloquence and ummnﬁ
energy in this good cause, both in and out of Parliament, le
to the enactment, Unfortunately, Serjeant Talfourd was not
in the ITouse when the act actunlly passed, and much was
allowed to creep into it, which he would no deubt have pre-
vented. The act was in the end passed in a hurry, as time
pressed to save tho works of Sir Walter Scott and cthers from
the then too speedy termination of their copyright, Asitis,
however, the 5 & 6 Vic., c. 45, is generally admitted to be
the best act that has passed in this country on copyright, but
it has, in my humble opinion, some scrious defects. The
obscurity of ses.18, giving copyright in eucycloprdias and peri-
odicals, has given rise to expensive litization, such as the case
of Sweel and olhers v. Bering and auul?:cr, 19Jar. 543; 20 L.
J. R (N.S8.) C. P. 175, and does not yet seem to be capable of
clear explanation by the courts. ‘The machinery in the act
fur the purpose uf registration at Stationers’ Hall is somewhat
cumbrous, and has this further defect, that its management is
left entirely to ministerial officers, who, in cffect, repister any
thing Lrought to them without resorting to investigation. or
affurding explanation. This defect is the more serioug, as
from the case of Cassell v. Sliff, 2 Kay and Johnson’s Rep.
279, it would appear that a neglect to register on the part of
officinls at Stativners’ Uall, preventz the author having the
benefit of the International Copyright Act, as against the
public. It has, T am informed, more thau once happened
that the same work has beea registered by different parties, or
under different titles, when a moment’s inquiry might have
prevented it. True it is, the 14th section prov Jes that porsons
aggricved by any entry in the book of registry, may apply to
a court of law in term, oc a judge in vacation, who may order
such entry to be varied or expunged. DBut that at best.is 3
remedy after the mischief is accomplished, and after much
injury have been done; it is also leaving the innocent party

* Roosey V. Jefferys, 20, L. J. R. (N. &) Ex. 354; 6 Exch. 580,
“In the United States, copyright rests wholly upon the legislation
of Congress; and Lord Brong?mm. in Jefferys v. Boosey, said it did
not exist at common law: it was the creature of statute.”—Pelerz-
dorfPs Abridgment, Title, Copyright, vol. 8, p. 246, note.
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no resourco but a law suit, often when the slightest provious | and may givo rise to the important question as to what is thy
caution from a legal referco would have puinted out and pro- | effoct of the twu statutes cumbined, with regard tu tho exclusivo
vented thedanger. This defect in tho statute might beasvided | right of perfurming dramatic ur musical pruductions that havo
by appuinting at Stationer’s Hall, a Regisirar of legal standing | not been printed and published. Tt is clear that the 1st section
and acquirement, and with discretionary powers, who would , uf thed & 4 Wm. 1V,, c. 15, gives to their suthur or his assigneo,
not blindly make entries in the book of registry, but look tu|a sule liberty of perfyrming them, without affixing any limita-
the real rights and claims of the partics registering. tion of time. By printing and publishing, he oxchanges this
But there is another and a very serious defect in the regis- perpetual monopuly for & new ono, viz., the sole right of
tration enaoted by this statute, which is, that, by the 24th | perfurmance fur the authur’s life, or twenty-eight years from
section, nu omission to make entry shall affect the cupyriunt | the time of publication, Now the 5 & 6 Vic,, c. 45, 8. 20,
of a book, but only to aue or proceed at law. Why should which .mclu.des musical compositions, Qrofessea to extond the
thi» be? Is it not most unfair to thus allow the title to]term given in the former act, and this it cannot mean to effect
copyright, in itself n thing of all others most incorpureal and | by reducing that which is u]r‘en.d?‘ perpetual. Yet it would
invisible, to remain a mystery until infringed ? It is unfair j8¢¢m to do so when it enacts tlui “ the first public represen-
in the first place, to the author himself, as it leads him not to | tativn or performance of apy dramatic piece or musical
attend the registry, and often to omit it even when he Leging | composition shall be deem<d equivalent in the construction of
o law suit. Such omission to register may seam odd, but from | +:i8 act to the first publication of & book.” This I mention,
some experience I have had in cupyright cases, I have seldum | 88 clearly shewing that the first act could not have been
found, even after a sulicitor has been called in and the wo-k ; closely consulted when the second was composed.
of law bLans begun, that_the book has Leen registered. The| But there is one hardship with regard to dramatic, or rather
question, ** have you made an cntry in the buvk of Registry 2" literary copyright, which f think should be remedied by o
comes usually upon the parties with the utmust surprise. I special enactment. It is this. The dramatist or musician,
may add to tf:is tho fact, that in the impurtant case of Siceet | whether he publish or not, has the representatiun of his play
v. Beuning already alluded to, I, 28 one of the counsels for the | or opera protected, but the author who produces a rumance,
defend.nt, actually, though counsel and sulicitur were engaged | nuvel, or tale of a striking character, and dramatic in its form
fur the plalntiff, and the declarativn Lad been deliveref, put (as indeed many of Sir Walter Scutt’s preductivns are) has
a stop to the first activn, and made the upponeats recommence, | no protectivn against his work being, by a mere little mechani-
by causing our solicitor to enquire at Stativners Hall i, there | cal skill, cunverted intu a play, and the profiis due to his own
was registration. e thought the omission so unlikely that| genius and labour being at once lessened by his work being
he would hardly go to the Hall, but when he did s, he found | presented to the public in another and, to many not given to
the thing as usual, had been never thought of. But if this is ; reading, a far more agreeable furm. He, in fact, furnishes
unfair to the author, it is still more so to those who may be|the incidents, the characters, and the very language, and
1:d to make use of his book. Iuw are they to know, in many ' another is at perfect liberty © take possession of them and
instances, whether they are committing piracy or not? Take j convert them into his own - erty, (ses Reade v. Cunquest,
for example the case of a book close upon the expiry of its; 30 L.J.R.,C. P.209.) It h. useen asserted that the drama
copyright. No iuformation as to the state of its cupyright at| dues not interfere with the uovel, but gives it greater vogue.
Stationers’ Iall is likely to be got, because nv registration of |, This I deny ; because where the nuvel is eminently successful,
it need be there; but if any one attempt tu have recourse tu | it needs nu help, and where it is mouderately so, the dramatic
the bovk—a buook, perhaps, in itself uf no great value as o, furm is far more likely to supersede and shelve the original
whole—out may pop the author from sume obscurity aod, work. And at any rate, it shuald be left to the author himself
come down upon the party, and bring apon bim all ihe pains, whather he will chuose, during the existence uf his cupyright,
and penalties of a proceeding fur piracy. Now it seems to me | tv hiave his work dramstised or not; and if he wish it, then
that thig injustice might be avoided by simply enacting that let some certain benefit acerue to him whose genius has in
no title shall accrue until registration, and that the word  effect given life both to the novel and drama.
* registered,” with the date of registration, be imprinted on |  With regard to Lectures, I leave the Society to judge of the
the title page of every book. . . following well intended, but singular act (consequent on the
As a specimen of the contradictory character of these!cage of Abernethy v. Hulchinson, 3 L. J. R., ch. 209.) By this
copyright acts, by the 7 & 8 Vic,, ¢. 12, the International|giatute, the 5 & 6 Wm. IV, c. 65 (an act for preventing the
copyright act, no author is to wnave the benefit of that act] ,uhlication of lectures without coneent), sec. 1, the author or
without registration within three calendar months of first| ig assignee, of lectures to be delivered in any school, seminary,
publication. Thue a party may m- ke h.mself at once sure of | jnstitution, or other place, has the sole right of publishing
a copyright in 2 foreigt book, but can koow nothing about|them ; and every person who obtains, by taking down in short-
those at home, . hand, or through any other means, a copy of the lectures, and
With regard to .he procedure under this act and the other | pyblishes them \without leave of the author, or his assignee,
copyright acts, I will Eave something to say when I come to|angd every person who knowingly sells or offors for sale lectures
the subject, of a want of a proper tribunal for questions of | g unlawtully published, shaﬁ forfeit the illegal copies of the
copyright. ) . lectures, together with one penny for every sheet of them
As to my second heading. The Drama and Music, a8 far as| found in his custody, one motety to the crown and the other
performance was concerned, were totally without protection | mojety to the party sueing for it, to be recovered by action.
until 1833, when Sir E. Bulwer’s Act. the 3 & 4 Wm. 1V, c.| Thig is all very good ; but the 5th section provides that the
15, gave, 1t would seem, a perpetual copyright in the represen- | et shall not extend to lectures of the delivery of which notico
tation of “any tragedy, comedy, play, opers, farce, or any |in writing hes not heen given to two magistrates living within
otherdmmatl.cglece or entertainment, not printed or published, | five miles of the place of delivery, two days at least before
and twenty-eight years copyright from time of publication, in | delivery ; nor is it to extend to lectures delivered in a univer-
the representation of such tragedies, comedies, plays, opers, | sity or public school, or college, or on a public foundation or
«&e., a8 should be printed and published. b*yxm individual in virtue of any gift, endowment, or fuundation.
This was clear enough, but the copyright act, the 5 & 6 Vie., ) Now I cannot understand why = lecturer’s copyright is made
c. 45, in extending the term of copyright in perforiisnce to to depend on his hunting up two justices of the peace to serve
2hat accorded tu literary works, cod in giving such copyright | each with a, to them, useless notice, or why, if he delivers his
.20 ell musical compositions, creates some obvious congxsion, .lecture in the public places mentioned, he 18 to be deprived of
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his capyright  Thus, those recent fing copyright lectures on
* Edmund Barke,” by Mr Nopier, and on “The Irish Parlia-
ment,” hy Mr Whiteside, M.P, would be furfeited, wero the
authnrs to re-deliver them in a single instance, furgetful of the
two justices, or to do an through kindness in the hall of some
public foundation or charitable ine*itution,

My third and f.urth headiog I may include together, viz. :
—Puinting and Photography, and Euyracings and Frints,

It is o fact no less startling than true, that until the July |
of 1862, there was nu statutable copyright in o printing or |
drawing. To remedy the delect, artempts wero made to|

ostablish a cupyright At common law, but not successfully.

The last endeavour—a case of much hugation and much |
argument ic the cvurts of Dublin: ( Turner v. Robinson and |
Lyy, Letter known as the * Death of Chatterton Case,”” 10 1.
This
glaring wrong has at last in sume mensure been set right by |
the 25 & 26 Vict., c. 68, and cupyright established 1n paintings, |
and in cupies and engravings frum therc ; but as framers of |
that nct have not amnlgamated it, ur even made 1t tally with
the previvus eugraving acts, the & Geo. 1., c. 13, the 7 Geo. |
1L ¢. 38, and the 17 Gev. IIL ¢c. 57, I have my fears that
much difficulty of isterpretativa and nv small smuuns ot hiti-)

Rop. 510} ended in a side-winded und doubtful decision.

gation will ensue.

In the first place, the terms of copyright differ. The last)
act gives a very uncertain term—the authur’s life, and seven |
years after his death-—which, in sume cases, may not amount |

to eight years cupyright. The former acts give twenty-eight
years, and thus as to the engraving, the later legislation gives
the painter who engraves his own picture & pussibly less

Boasey, 4 1. of L. C. 815 ; Ollerdonf v, Black, L,J. R, (N. 8.)
C.P. 1G5, becumes generaliy known, viz., that a fureign author
if resident in this country has a copyright in & work which he,
while su rosident, first publishes here. Nuw, as by the
Amorican law, o citizen of the United States, and by the
French law, a French subjoct obtains copyright in_his own
cvuntry whenever he publishes there, withuat regard to prior
publication elsowhere, all the American or Fronch author has
to do is to come over and mako a short stay here, and during
hin stay first publish his work here, and 1 | he has an English
copyright. This plan, I mny further state, was acted upen

Mrs. Beecher Stowe in the productiva of * Dred,” the cupy-
right of which was never disturbed in this country, Ourl.w
being 8o, the Ameoricans naturally laugh at any idea of an
international copyright cunventiun botween thom and us. Ono
other defect in vur Internatiunal Cupyright Act, or rather in
its Amending Act, the 15 & 15 Vic., cap. 12—a defect spacially
unfair to France—is this, viz., that, by sece. 4, it furbids the
representation here of unauthurized trapslativos of dramatio
works representad in foreign countries, This, under the cun-
vention with France, would be, as wo well know, a great boon
to French dramatists, but section 6 of the same act takes the
hoon away, by enucting that ** nothing herein cuntained shall
be 8o construed as to prevent fair imitations or adaptations to
the Englishstage of any dramatic piece or musical compusitivn
published in any foreign country.” Now as most, I might say
all, versinng of fureizgn dramas ave adaptations rather than
translations, the whole of this piece of legislativn becumes o
simple absurdity.

Having thas shewn nut anything like all, but only scne of

benefit thap did the former; and it may now happen that the | the must striking defects of vur cupyright statutes as to tho
original painting, if unengreved by it author, may have but title_and rights they yretend to establish, I would draw
eight years’ copyright, at the expirativn of which, any une the Suciety s attentivn to what is a still greater ovil, viz., tho
who engraves it may have a twenty-eight years' copyright in | utter want of a proper tribunal for the easy settling of copy-
his engraving. By the 25 & 26 Vic., c. 68, o register is to be | right questions, and fur affurding ready redress in cases of
kept specinlly at Stationer’s Hall for paintings, drawings, and | brracy. At present, be tho “?05}‘00 ever su trifling, the unly
photography, but nothing is said as to engraving from them, | means partics have of establishiog their rights 15, except 1n
nor does it appear whether all the harrassing formalities of the j ene single instance, by a suit in Chancery, or an acuon or
old acts are to be observed with regard to them, ur whether they | pruceeding in obe of the superiur courts, o possibly 1o a few

are to be published without any mark upon them to show the

existence or non-existence of a cupyright. But I nced gono

further, for I am sure I have only to ask any lawyer to read
the 8 Geo. 1L, c. 13, the 7 Geo. IIL, c. 38, and the 17 Geo.
1L, e. 57, the prior engraving acts, and this new painting and
engraving act, and he will at once observe how utterly con-
flicting and contradictory to each other they are.

Of the fifth head, Sculpture, ¥ may montion that the first act
in its favour, the 38 Geo. IIL,, ¢. 71, (Godson on Copyright,
Gahagan v. Cooper, 3 Camp. 111,) was found on trial to be so
defective, that it was held to be no offence under it to make
a cast of o bust, provided it were a perfect fac simile of the
original. Consequently, the 54, Geo. III., c. 56 was passed,
and it is the act now in force on this subject. 'This act gives
the sculptor fourteen years’ copyright, and fourteen years
more if he be still living at the end of the first fourteen, and
have not assigned. There is no registration, and nothin
required to secure copyright beyond the name and date of the
first publication to be engraved on the piece of sculpture, so
that whether the author be living or not at the end of the first
fourteen years, or whether he have assigned, are matters his
copier may find out as best he can. The power and mode of
assigonment . ader this act is not very clear, but ferw, if any
cases hava (possibly from the rarity of good sculpture) arisen
on the construction of the act, and I should suy fortunately so
for those who might be litigants,

On my last heading, International Copyright, 1 have only to
remark that conventions with foreign cvuntries are not likely
to be made, or to be much employed ia our favour, once the
state of our law, as understood to be decided in Boosey v.
Jefferys, 20 Law Journal Rep., Fxchequer 354 ; Jefferys v.

2

snstances Ly county court plaint. For instance, as I have
shewn, an author gues to Stativners’ Hall to register ; there
is no one there to give him any infurmation or instriction
beyond a merely ministerial ufficar; yetif he make the shightesy
slip, & suit or action may fullow that will cust him hundreds,
perhaps thousands of pounds.

But if this is hard towards those establishing title, it is
downright monstrous towards those seeking protection or
radress in most cases of piracy. A copyright pirate is no better
than any other pirate, though less dignified. He is, in fact,
a mere pickpocket, aud, like pickpockets generally, he isa
pauper. Well, ono of these pauper pirates pounces on and
plunders some new work of literature or art; and it is vital—
vital, I may indeed say in such matters—that the author or
owner of the work should stop him at once ; but he cannot do
so. Let the rogne be ever so daring, ever so openly unjustifi-

£ | able, yet there is no remedy to resort to but an action at law

or & suit at equity. Ju't conceive a thief taking your watch
or your handkerchief, ai 1 you have no redress but to serve a
Writ Or summons upon, ¢ * to file a bill agaiust him! 1 need
not go through all these opyright acts again, but I am sure
I am quite safe in stating, that with the exception of the new
Painting Copyright Act, the 25 & 26 Vic., ¢. 68, no Copyright
Act gives a summary remedy in 8Rix‘z;u:y. The result to authors,
artists, and publishers, and vo all concerned, has heen deplor-
able, in fact so much so, that it amounts, in nine cases out of
ten, to leaving their property unprotected. The action at law
or the suit in equity in copyright matters is, moreover, by
these acts, ensumbered with many extra formalities, and the
proceedings are rendered so difficult and complicated, that
copyright business has become quite a separate department
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of tho law, requiring, liko patonta, agents and counsel apecinlly
cducated for tho purposo ; and this, in most cases, to maiotain
s right that o child might understand. The system is, I am
informed, still worso since tho recent Bankreptey Act; for
now the pirats defondnnt has only to resist tho action if ho sces
the shadow of a chanco, or to lot it gc by default if ho sce
none, and then become n bankrupt and set hia oEponent at
deflnnce; and, may bo, before proceedings can be brought to
bear upon him, this defendant hos made hundreds of pounds by
his piracy. That this is now going on, I have only to refer to
tho case of Gambart v. Ball, which has ended by Mr. Gambart
succensfully defenting, at & large expenso, a mere pirate, which
pirate, unable to pay the taxed costs of £133 agsinst him,
comea beforo the Bankruptey Court and obtaius his dischargo.
Mer. Gambart, deservedly eminent as a print publisher, has just
brought out a pamphlet on tho subject, which I recommend
overy ons here to read. Bot not only Mr. Gambart, but most
publishers in Lond.n are sufferers from this intolerable stato
of things. I have the authority of Messrs. Stovens, Son, &
Haynes, of Boll Yard, Mr. Harrison, of Pall Mall, Messrs.
Hurst & Blackett, of Malborough Street, to stato as much with
regard to them, and I am certnin that if I canvassed all the
reapeotable publishers in the realm, there would be but one
opinion amongst them.

I shauld, however, in fairness, refor to the new nct, (the 25
& 26 Vie,, o. 68) giving copyright iu paintings, drawings, and
photographs which does, in its gth seotion, provide a summary
redress before two justices for piracy; but as the framers of
that statute have leR the former artistic or Engraving Act
(the 17 Geo. I11., ¢. 57) untouched or unreferred to, the curious
state of circumstances arises that one act drives you to a suit
at law or equity to protect an engraving, while you may go
before o magistrate for a photograph. This is graphically
shewn in Mr. Ganibart’s pamphlot :—

* Lot me now,” says Mr. Gambart, ¢ puintout av anomaly,
created by the nct of last session on this subject, which is so
oxtraordinary as to be beyond belief, had not recent events
in different courts of law fully demonstrated its existence.
Whereas the engrave: has the most precarious protection
againet the photographer, the photographer can obtain an
efficient romedy by summary proceedingsin a police court for
the infringement of copyright in even so trifling a production
as g carte-de-viaite. Upon such a thing as this he can bring
the offender to instant punishment! Messrs. Southwell,
publishers of Miss Lydia Thompson’s carte-de-visite, have
stopped the career of saveral persous who pirated it; yet all
my efforts to stop piracy of works of high art have been as
yot fruitless. Let us see how much further this anomelous
state of things will effect a given case, and thas show the ex-
traordinary state of the law. Supposing Messrs. Cclnaghi
ahould commission Mr. George Doo to devote o year of his
sability to reproducing Miss Lydia Thompson’s carte-de-visits
by line engraving, &ey would, when brought before Mr,
Tyrwhits, receive instant punishment for so infringing Messrs.
Southwell ‘s copyright. No plea of the value of the artistic
skill em‘gloyed would shield them from this prosecution. But
should the offence go the other way, and Messrs, Southwell
copy in photography Mr. George Doo’s magnificert engraving
of S. del Piombo’s “ Raising of Lazarus,” upon which he has
been already cngaged for six years, Messrs, Colnaghi, the
proprietors of that plate, would have to endure all the ancer
tainty and expense attending my proceedings sgainst Mr, Ball
and others, and migbt be compelled to chaee Messra, Southwell
from court to court, having to prove the meaning of an Act of
Parliament during the process! If thers ever was a case of
two ways and two measures, bere is one.”

* The power,” continues Mr. Gambart, ¢ of proceeding by
summary process before two justices of the peace granted to
publishers of photographs, should also be given to publishers
of engravings. Ii is the greatest evil of the late act, that

'ongrnvings aro not dealt with so favourably as photographs

aro. Lastly, it is nccossary to dovise somo means of bringing
to justice og'onders who have no domicile, and hawk piracies
from house to houso, or station themselves in tho public
thoroughfares.” Mr. Qambartin this is, I am suro, exprossing
& universal opinion,

I havo, I repent, given in thia brief space only the salient
dofecta of our present copyright law ; and in so doing, I have
not tunshed on any thing approaching the whole amount of
the difficultics and hardships that arise from this law’s actual
confused condition. Our magnzines and perio licnls teom with
complaints about it, and in particular Iwould point to many
able letters and articles on the snbject that have appeared
recently in tho Athenazum, There is, indeed, but one feeling
on the part of every one intorested in such matters, that the
copyright sysiem must be thoroughly reformed, and to offect
that, does not seem to be any great diffoulty after all. The
plan I would humbly sugest is simply this:— .

Take the wholo of thess copyright acts and consolidate them
into one statute ; form them in fact into a single cndo, After
what has been achieved in this way with the oriminal lnw—a
giant undertaking—the consolidation of the copyright law
would be comparatively easy. In that coneslidation I would
further suggest that the following principles and measures bo
ndopted,* viz :—

1at. Ono term of copyright to bo establisbed in all works of
literatare, the drams, musie, and the finc arts.

2nd. Oae mode of registration for all kinds of copyright, and
ne copyright to accrue until registration, Svme visible mark,
such as the word *‘ registered,” with the date of registration
to appear prominently on =ll articles enjoying copyright.
This may seem difficult in the case of unpublished dramas or
musical compositions, but the word * registered” and date
mifht appear on the bills announciug their performance.

3rd. A literary aathor to have such copyright in his work
that it shall not be dramatised without his consent during the
existence of his copyright. And as to foreign copyright, no
foreign play, cf a country in convention with us, to bo dra-
matised or adapted here without the author’s consent, while
bis copyright exists.

4th. No person but a native or naturalised subject of the
British ampire to have copyright in it, except under an Inter-
national Copyrizht convention.

Sth. An assesgor of legal standing and experience to be
appointed at Stationers’ Hall, with jiscretionary and judicial
powers as to registration, and the decision of ordinary matters
connected with copyright law. There mighs, in graver ques-
tions, be an appeal from him to a supcrior court.

6th. A summary jurisdiction in all minor copyright matters,
and particularly in cases of piracy. Such jurisdiction might
be piven to the assessor at Stationers’ Hall in Loadon, and to
the judges of the county courts, and in mere piracy and the
seizure of pirated copies to two justices, or one stipendiary
magietrate in the country.

Tth. A power S‘mder an order from the assessor or the
justices) of immedisate seizure of printed articles in glaring
cases of piracy.

8th. Fine and penal imprisonmont in such glaring cases.

9th. A brief summary of the copyright law, together with
the rules and regulations to be lfublished by the assgessor, to
be delivered at Stationers’ Hall to any paity applying, on
payment of & small fee,

* It has been suggested that we should defer this reform until
we could, at some international congress, induce all civilized netions
to agreo on one system of copyright. I fear if we were to wait till
then, the thing would never be accomplished. Such delay scems
to me much as if it were to defer our conveations for the arrest of
criminals in foreign countries, until the criminal law of every state
could be assimilated.
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A code upon such a basis would, I am sure, bo an invaluablo !
boon to that class, which so well merits reward and pratection :
—thae men who produco (to borrow from the preamble of our)
presont copjright act) thogo works which aro of lasting benefit

to the world. Nay more, geuius is proverbially improvidoat,
and as with Otway and Goldsmith, too often bat a mere child -
in the ways of the world. The dofensive structure, therefore, |
whorewith we are tn shelter it should be of the plainess build
and thoe readicst accees: no labyrinth, no intricate paths

should be arudhd it. Wo in Eogland, at least, should guard -
and foster that sinew of out greatness—tho works of authors!

ang artists—with tho same jealous caro and intelligible means |
that characteriso copyright legislation in other countries. It
iy only when wo do 8o, that we can proudly annouace in the
words of the poat—

“—Sunt hic etinm sun proemia laudi.”

DIVISION COURTS.

00 CORRESPONDENTS.
AU Communicaflons on the subject of Division Quurts, or hazing any relation to
Divirion Courls, ave in fulure to be addressed to “The Editors of the Law Journal,
Barrie 2ust Office.

All other Communications are as hilierto lo be addressed to “T'he Blitors of the
Zaw Journal, Toronto.”

THE LAW AND PRACTICE OF THE UPPER
CANADA DIVISION COURTS.
(Continued from page 289).

[ Correction.—Add, after ¢ county,” 7th line from the bottom of
pago 28C (Reg. v. Davies, 8 Cox, C.C. 486)].

SPECIAL PROTFECTION OF BAILIFF.

Secs. 195, 196, 197 and 198, contain provisions for the
protection of Bailiffs and persons acting io their aid, similar
to those in the Imperial Statute 24 Geo. II. cap. 4, for
the protection of Constables, slightly altered so as to adapt
them to the Division Courts; and the cases decided in the
Imperial Statute will for the most part be found authori-
ties in point in the construction of the above named sec-
tions of the Division Courts Act.

The leading object of these enactments is to protect the
Bailiff in what he has done in obedience to a warrant under
the hand of the Clerk and seal of the Court, that he may
not be responsible when he acts in obedienco to such war-
rant, shows it and gives a copy of it when required, leaving
the Clerk to answer for auy defoct of jurisdiction or other
irregularity in or appearing by the warrant he has issued
to the Bailiff for execution (see Jones v. Vaughan, 5 East.
445; Atkins v. Kelly, 11 Ad. & B. 777; Price v. Mes-
senger, 2 B. & P, 185).

Section 195 of the act provides that ¢ No action shall be
brought against the Bailiff of 2 Division Court, or ugainst
any person acting by his order and in his aid, for anything
done in obedience to any warrant under the hand of the

clerk and scal of the Court, until a written demand, signed

by the person intending to bring the action, of the perusal,
and a copy of such warrant has by such person, his attorney
or agent, beon servod upon or loft at tho residence of such
Bsiliff, and the perusal and copy have been neglocted or
refused for tho space of six days after such demand.”

The protection is strictly confined to the * Bailiff of 2
Division Court,” or any person acting by his urder and in
his aid, under a warrant from the Court bearing the Clerk’s
signature and the seal of the Court. It docs not extend
to Constables executing a warrant of attachment issued by
» Magistrate, nor would it extend to the protection of
Constables enforcing a Magistratc’s warrant for any penalty
made recoverable beforo therm under the Division Courts
Act.*

The question came up in a recent case, Gray v. McCarty
et al, 22U.C.Q.B. 568. A Magistrate gave a warrant to a
Constable, under scction 200 of the Division Courts Act, to
attach the goods of one E. in the possession of the plaintift
Under this certain goods were seized, and an action was
brought a-.inst the Magistrate, the Constable, and the
creditor. The Constable pleaded not guilty by the 196th,
197th and 198th sections of the act, and the question
whether the Constable was within the protection of these
clauses, with others, came up upon an applicstion fora new
trial. The particular point does not appear to have been
urged in argument, but, on Jdelivering the judgment of the
Court, Draper, C. J., observed, “ The only doubt that can
arise is whether the Magistrate is liable. As to defendent
Keys, his plea of not guilty is stated to be founded on the
Division Courts Act, sections 196, 197 aud 198. These
sections, however, are limited to the protection of the
Bailiffs of the Division Courts, and of persons acting by
the order and in aid of tho Bailiffs, ¢ for anything done in
obedience to any warrant under the hand of the Clerk and
seal of the Court’ No such warrant appeara to have been
issned here; and the warrant of which evidence was given
was directed to the defendant Keys, a corstable, and there
was not any proof offered that he was a bailiff of any Divi-
gion Court. He does not therefore bring himseli within
the protection of the sections referred to by his plea of not
guilty. He does not invoke the protection of the 193rd
and 194th sections of the Division Courts Act, to which,
if to anything in that statute, he might have appealed.
Nor has he relied on the act to protect justices of the peace
and other officers from vexatious actions. (Consol. Stat.
U. O, ch. 126, secs. 9, 10, 11, 20.) His case therefore
rests simply ou not guilty, and the evidence, which is con-
clusive against Whelan the creditor, is equally so against
him,”

¢ In such cases tho general law for the protection of Coastables, or tba provi,
slons in scctions 193 and 1981 might be wade avalisbie.



818

LAW JOURNAL.

[DECEMBER,

It is quite olear that even the Bailiff of a Division Court
is liable if he has not a warrant signed and sealed as re-
quired by the 195th section ; or if he has acted beyond its
authority he is liable for the excess, and no demand of a
copy of warrant is necessary. (Peppercorn v. ‘loffman, 9
M. & W. 618 ; Postlethwaite v. Gibson, 3 Xsp. 26 ; Barns
v. Luscome, 3 Ad. & E. 589 ; Crozier v. Cundey, 6 B.& C.
232) It has been held that where a justice of the peace,
who issued a warrant to a constable, could not be sued for
the wrong done, the plaintiff was not bound under the
Twperial Act to demand a copy of the warrant before com-
mencing his action, for that the object of the statute in
making a demand of the warraut necessary was that the
justice might be properly joined or made a defendant.
(Starck v. Clark, 4 B. & Adol. 113, Crozierv. Cundey, 6
B. & C. 232; Collar v. Kadwell, 2 N. & M. 399.) And
the same principle would apply to the enactment under
consideration. If the Bailiff take the wrong person; or if
the warrant be to take the goods of A. and he takes the
goods of B., or if he execute the warrant beyond the local
limits of the jurisdiction, he is not within the protection of
the clauses referred to in the act. (Haye v. Bush, 1 Man.
& G. 789; Crozier v. Cundey, 5 B. & C. 232; Kay v.
Grover, T Bing. 812; Mitwn v. Green, 5 East. 233.)
Although a party injured may proceed against the plaintiff
as the immediate wrong-doer for the excess, where he has
exceeded the authority given to him by the terms of the
warrant; yet if the warrant itself was clearly illegsl he can
alsc of course proceed against the clerk, and in some cases
against the party also who causcd the warrant to bo issued.

Assuming that a Bailiff has acted on a proper warrant
from the clerk, a written dewand of the copy is a condition
precedent to any right of action at all. No action shall be
brought uatil a written demand, &c., has been served, ve.
ing the language of the clause. The demand inust be in
writing, and eigned by the person intending to bring the
action, hut it has been held that the siguaturs of the
attorney on behalf of the party is sufficient. (Joy v.
Ozchard, 2 Bos. & P. 89; Clark: v. Woods, 2 Exck. 395.)

DANGER OF NOT SELECTING THE CLERK TO ISSUE
ATTACHMENTS. ‘

Uuder the Division Courts Act, the creditor has a choice
in cases of attachment to apply to any Mjgistrate, or to
the Clerk of the Court, to issue the warrant. The divisions
are so small throughout the country, and the clerk’s office
is usually so near a creditor's residence, generally in the
same or an adjoining township, that rarely is there any
cogent necessity for applying to a Magistrate rather thae
the Clerk, and the saving of a few miles against the risk
of error is rather heavy odds for a plaintiff to take. Apply-

ing to a clerk, he comes to an officer experienced in the
work, onc who has all the forins befoere him, and whose
friendly word of caution will often save a plaintiff from
getting himself into difficulty.

It is not so when he applics to a Magistrate, who is not
and canpot be expected to be familiar with the Division
Court procedure. The propriety therefore of employing
the Clerk seems obvious enough. Let no spitor be per-
suaded by a Magistrate to come to bim on such a busiruss,
and perhaps it may somewhat dawp ardour in this parti-
cular if we mention the fact that a Magistrate is not enti-
tled to any fee under the statute for doing the work.

But to come to a case in point, we refer to Gray v. Me-
Carty, Keys and Whelan, decided in Trinity Term last.
(22 U.C. Q. B. 568.) The defendant Whelan applied to
the defendant MecCarty for 2 warrant of attachment, who
jssued it as he thought in the reguler manner; but it
tarned out that the Magistrate had not observed the re-
quirements of the statute, and Whelan as well as the
Magistrate was held liable in damages for the scizure made
vnder the warrant.

Chief Justice Draper, in giving judgment in the case,
observed, the authority of a Magistrate “is not derived
« from the general authority vested in him as being in the
¢« Commission of the Peace, nor from any special authority
¢ conferred on Justices of the Peace by statute, in any
¢ criminal or quasi criminal matter. His power to issue a
“warrant of attachment to seize the personal estate and
“ cffects of an absconding, concealed or removing debtor,
«js conferred exclusively by the 199th and 200th sections
«of the Division Courts Act;” observing afterwards, in
his judgment, that antil such an affidavit (as required by
the statute) was filed with the Justice, ¢ ¢ kas no juris-
diction whatever.” If creditors, after the decision in this
case, go to Magistrates for attachments, they incur the risk
with their eyes open to the danger!

UPPER CANADA REPORTS.
QUEER'S BEXCH.

(Reported Uy C. RomixsoX, Esq., Darnideorat-Law, Reporier to the Court)

Ixnar McCorcaon axp TrE ConrorATioN o THE CitY oF Tonroxro.
Srwers—Bylaw o regulale—22 Vic. ch. 99 (1853), sec. 290, subsecs. 18, 20.

Idd, that the 22 Vie. ch. 09 (1858), sec. 200, sub-secs. 18, 20, glving power to muni-
cipal corporations rolating to sewers, applies 1o sowers already copstructed by
genoral taxation, not to thoso only which might afterwards do built.

The 15th subrsection authorises a by-law to compal the draining * of any grounds
sards, vacant lots, cellars, privato draios, sinks. cess-pools, and privies,” 204 to
assess the owners with the costs theroof if dono by the cout cil on tkcir delault;
and tho 20th subsoction « for charging all persons who own or occupy property
which is drained ” or reqoired 0 be drsined lnto s common sower, with a
reasouable rent for the usoe of tho xame, The dy-law in quest on enacted that
«al] grounds, yands, vacant lots. or other riies abulling on 20y streot
should be draibed, and Gxed the rent to bopald  FHdd, noe objectionsble as
taclading other propertics than those mentioned in the statate, for If the word
“ proporty” in the 20th sub-section could includo only the kinds of property
mentioned {n the 15th, it might receive the same cocstruction in the bylaw.
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The court inclined to think that the owner or occupier of the property might
legally be alluwed to commute for the auncal reat by payment ot « fixed suw,
aud rofused thurotors to quash the elause authorielug such an arratigenent.

The sower rent unt befog a charge upon the laud, fdd that payment of 1t could
not bo enforced by the same niesns as the ordinary assessiaents,

The 6th section of the by law required all grounds, &c., not already drained,
abutting ou any street with & common gewar, 10 be drafued ot the xeme within
fourleen days from tho advertisiog of the by law fur one week: the Tth section
impored & penalty on any oue of not lesd than $1 wor woure than $1v for each
wonth by should omit to dv 50 ; and the Sth section provided for enforeing pay-
weat by distress or Imprisunmeat pot excveding thirty-one days.

ITeld that these sections must by quashed, for the 18th subsection above men-

tioned shawed how the parties should by compotied to dralap, 1. ¢. by the courcil

dojoy tho work and assessfug thew for tho cost ; and tho infliction of & peaalty

{(;r m moatb, and fwprisonmunt fur thirty-one days, wero wholly unsu- ‘
10| .

A subwquent by law added to the Sth section above mentioned, a proviso tha |
any person thereby required to construet a drain who sbould not do so, b
should be willing to pay the kame rent as If ho did use the sewer, should '
exempt from the peualtiee  Held, that as the peaalties were hold illegal, this
clause, fuunded cr the assumed Habllity to pay them, must alzo be quashed.

[Trivity Term, 27 Vic.)

Robert A. Harrison, on behalf of the relator, obtained a rule
nsi to quash the first, third, fourth, fifth, sixth, seventh, and
eighth sections of by-law No. 295, or to quash the said by-law
toio, and also to quash the whole ¢f the by-law No. 304 of tho
city of Toronto, or sectisns 1 and 2 thereof.

By-law No. 295 i3 set out as by-law No. 28, in the case of
Moore v. Hynes et al. (22 U. C. Q. B. 107.)

By-law No. 304 was passed to amend by-law No. 233, first, by
adding *o the third section thevcof the following words: ¢ But
where a ground, yard, vacant lot, or property is situate at the
inter:ection of two streets, or at tho intersection of a street with
avy lans or alley, upon each of which streets, lanes or alieys there
i3 a commo= sewer, the front only of such grounds, yards, vacant
lots, or property, together with 8o much of the flank thereof as
the said flank exceeds eighty feet, shsll be assessed for the rental
hereby imposed.” And sccondly, by adding after the end of the
eighth section tha followirg words: * Provided always, in case
uny person hereby required to construct a drain into any common
sower does not do &0, but is willing to pay the like annual rental
or sewerage rate as if he did use such sewer, be sball not be
liablo to the penalties in thia act mentioned for not using such
common sewer hereinbefore prescribed, so long as be pays such
rental or sewerage rate; and every person desirous of psying
such rental sball by signing or sealing this by-law, or any copy
thereof, be bound to pay such rental, and may be sued therefor
as for a debt due to the corporation, or the sume may bo levied
by distress of his goods and chsttels as for a rent, or for general
taxes and assessinents payable to the corporation; and any per-
son failing to pay such rental, or any part thercof, on or before
the first day of December in esch year, shall be liable to the
penaltics hereinbefore mentioned, as if this proviso bad not beer
made ; and provided niso, that notbing in this by-law contained
shall repeal or be coustrued to repeal any sanitary by-law of the
corporation, or be Jicld to curtail or interfere with the duties or
powers of the Board of liealth, or any regulations thereof, or of
the corporation rclating thereto.” This was passed on the 21st of
November, 1859.

The rule called upon the corporation to shew cause *¢ why said
by-law, No. 205, should not be quashed, with costs, because the
statute under which said by-law was passed was not intended to
apply and dots not appiy to cormmon sewers at the time of the
passing thereof constructed, the costs of which had been defrayed
by general taxation; and because the same is in other respects
illegal and informal.

Or why secction 1 of said by-law, No. 295, should not be
quashed, with costs, because of cxcess of authority, in thig, that
while the statute authorises the passing of a by-law by the corpo-
ration of a city for compelling the draimog of any grounds, yards,
vacant lots, cellarg, private drains, sinks, cess-pools and privies,
the said by-law enacts ¢ that all grounds, yards, or vacant iots,
or other propertics (which would include propertics other than
those specified in the statute) abutting on any street, or any por-
tion of any street in the city of Torouto, throngh which & common
gsewer has heretofore been coustructed, and which is opposite to
such comwmon sewer: and becauso of uancertaioty in this, that
stthe other propertics” intcaded aro not sufficiently specified in

the by-iaw, and because tho grounds, yards, and vacant lots in-
tended, are not sufficiently desigaated.

Why section 38 of the said by-lsw, No. 295, should not bo
quashed, with costs, because, if the object of said section is to
defrny tho expense of constructing smid sewers, that ovject, for
all that appears, was previously attained by geoeral taxation, and
30 some citizens would be twice taxed for the construction of sawd
sewers ; and because said by-law in said section assumes to ckiarge
persous who own or occupy property required to be drained into
sewers (whether the drains have been coustructed or not by the
city council) with a rent for the use of a thing which does not
exist, and 30 cannot be used ; and because the rent imposed ia
said section, instead of being o reasounble one spplicable to the
casu of each particular property, is an arbitrary one, applicable
to certain sections of the city and properties therein described.

Why section 4 of the said by-law No. 295 should not be quashed
with costs. because, while the statute only enables city corpora-
tions to charge persons who own or occupy property which is
draiced into & common sewer f{or which by any by-law of the
council is required to be drained into & common sewer), with o
reasonable rent for the use of the sume, no power is given for the
commutation of that rent into a bulk sum, which said by-law in
such section assumes to be the case.

Why section 5 of the said by-law, No. 295, chould not be
quashed, with costs, because, while power is given to city corpo-
rations by law to charge persons who own or occupy property
which is drained into a commoun sewer, or which by any by-law
of the council is required to be drained into such sewer, with 2
reasonable rent for the uso of tbe same, and for regulating the
{ime or times apd manner in which the same is to be paid, no
remedy other than the ordinary one of action is given in theevent
of nou-payment;‘and certainly not assuming power of distress
and sale, 83 in the caso of the collection of ordinary taxes unpaid,
which the said by-law assumes to be the case.

Why section 6 of a2id by-law, No. 295, should not be quashed,
with costs, because of objections thereto similar o those cnumo-
rated as spplicable to section 1 of the same by-law, and because
tho said section (6) does not direct by whom said grounds, &ec.,
are to be drained, and because the said section is uorcasonable,
in requiring all grounds, yards, vacant lots, and property mea-
tioned in said section to be drained within fourteen days from the
publication of the by-law by advertisement in ary public news-
paper in the city for one week ; and because the said section is in
other respects illegal and informal.

Why section 7 of said by.law, No. 235, should not be quashed,
with costs, becauso the only penalty under the statuto upon per-
sons neglecting to drain’ grounds, yards, &ec., required to bo
drained, is that the city council may cause the drains required to
be constructed, and assess the parties chargeable therewith with
the costs thereof, and it confers no anthority upon city corpora-
tivus to make such neglect a penal offence, punishable by con-
tinuing fines for all time to come, for cach month that the person
chargeable shall omit to do what is required of him, which sxid
section assumes to be the case.

Why scction 8 of said by-law, No. 295, should not be quashed,
with costs, because the sarmo is dependent entirely upon section 7
of the same by law, and if section 7 bo illegal and quashed, sec-
tion 8 wpust follow it, and be likewise quashed.

Aad why by-law No. 804 should not be quashed, with costs,
beczuse tho same is dependeat entirely upon by-law, No. 235, and
a part thercof, and if by-law No. 295 be illegal and quashed, by-
law No. 304 wust follow it, and be also quashed.

Or why sceticn 1 of by-law No. 304 should unot bo quashed,
with costs, because the same is cotirely dependent upon srd a
part of section 8 of by-law No. 295, and if scction 8 of by-law
No. 295 be illegal and quashed, section 2 of by-law No. 304 must
follow it, and bo also quaghed.”

J. . Cameron, Q. C, shewed cause.

DrarEr, C. J., delivered the judgment of the court.

Both these by-laws were passed before the Consolidated Statutes
of Upper Canada camo into force, and after the passing of the
Municipal Tnstitutions Act, 22 Vie., ch. 99 (1858). Sec 290,
sub-sec. 18, of this act gives power to the council of every city to
pass by-laws “for compelling or regulsting tho filling up, drain.
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ing,” &c. &c., ¢ of any grounds, yards, vacant lots, cellars, pri-
vate drains, sinks, ccaspools and privies; and for assessing the
owners or occupiers of such grounds, yards, or of the real estate
on which the cellars, private drains, sinks, cesspools and privies
are situate, with the costs thereof if done by the conncil on their
defanlt.”” And sub-sec. 20, ¢ For charging all persons who own
or occapy property which is drained into o common sewer, or
which by any by-law of the council is required to bo drained into
such sewer, with a reasonable rent for the usc of the same, and
for regulating the timo or times and manner in which the same
is to be paid.”

The geoeral objection taken to the whole by-law is, that the
statute was not intended to nor does it appiy to common sewers
constructed at the time of the passing thereof, the costs of which
had been detrnyed by genersi tazation.

We do not perceive that the fact (admitting it to be shewn) that
thero were common sewers constructed when the act was passed,
and that the genersl taxes or funds of the city had defrayed the
costs thereof, mecessarily or cven reasonably leads to the conclu-
sion that the statute does nut refer to such existing sewers. The
power as expressed refers to property which ¢ is drained or by
apy by-law i2 required to be drained.” These words may apply
to an existing as well as te a future stato of things, and masy
include property drained or required to be drained at the time
tho act was passed, as well a3 that regardiog which a by-law may
be subsequently passed. And if the general funds, to which all
rate-payers had contributed, had defrayed the cost of existing
common sewers, those general funds would be reimbursed by the
reasonable rent, and so the whole body cf rate-payers wo ¥ be
proportionally benefited.

The objection taken to the first section of this by-law is not in
our opinion tesable. It is true the word property is not used in
the 18th sub-section, which gives power to compel draimng, but
it is used in the 20th sub-section, as to property which by any
by-law is required to be drained into u common sewer, The word
property as used in the 20th sub-section may perbsps include
ouly the kinds of property enumerated at length in the 18th. If
80, it may receive the same coustruction in the by-law, aud if it
bo attempted to enfore the by-law as against any kind of property
not specified in the 18th sub-section, the owncr or occupier may
;ti;ise the question that neither the statute nor the by-law touch

m.
Tho general objection to the whole by-law is aruin taken to the
third section. We confess we do not sce what is tne meaning of
the objection which follows, that this section assumes to charge
perscns who own or occupy property required to be drained into
sewers with a reot for the use of a thing which does not exist,
and 30 ceunot be used.  This section speaks of property which is
drained ioto any common sewer, or which is required to be
drained into such sewer. It scems to us a perverse ingenuity to
construe this expression to apply to a sewer i posse and not i
ease, and if it is limited to the latter the obhjection disappears.
And tho last objection to this section is founded on a misapplica-
tion of the language used in Aldwell and The City of Toronto, 7
U.C.C.P. 104.

Wo have felt more doubt 33 to the fourth section, which permits
the owner or occupicr of any property so required to bo drained
to commute within onc ycar for the payment of the anousl rent.
The case of Hoorev. Hynes (22 U.C. Q.B. 107), does not expressly
decido the point but it apparently recoguises the existence of o
right to pay off the anaual rent by the psyment of one commutation
sum io gross.

The inclination of our mind is in favour of the legality of such
an srrangement, and wo therefore think we should disallow this
oxception also.

The objection to the fifth scction should in our opinion prevail.
In YMoore v. Hynes, this court held that the sewer reut charged ¢ is
not a tax or charge apon the land,” but upon the owner or occu-
pior in respect of the Innd; snd thercfore it scems to follow that
the summsry remedy gisca by the statate for the collection of
ordinary rates and ssscssmentscannot be extended to taese sewer-
age rents.

The sixth section is, in addition to objections which w2 do not
think entitled to prevail, also impeached from tho uarcasonablc

requirement that all properties not already drained, which abut on
any street o portion of a street in Toronte through which a common
sewer has been coustructed, and which are opposite such common
sewer, shall within fourteen days from the publication of this by-
law by advertisement in any public newspaper in this city for ono
week be drained into such common sewer. The seventh section
imposes a penalty on tho owner or occupier of property who does
not comply with section six of not more than $10 nor less than $1
for each month he shall omit to do so ; and the eighth section pro-
vides for the enforcement of the penslty, to be recovered by dis-
tress and sule of the goods ard cbattels of the offender or by im-
prisonment in case of non-psyment, not exceeding thirty-ono
days.

Is our opinion these provisionstaken togetheraroillegal, because
the statute, though authorising the passing of a by-law to compel
the drainage of the property specified, couples it with a power to
asgess the owner with the cost thereof, if it be done Ly the coun-
cil, on the owner's defauit—thus poioting out how the ‘¢ compell-
ing" is to be carried out; and becsusc the payment of rent for
the use of the common sewer i3 8 personal charge, creating s debt ;
and it appears to us to be straining the powers conferred by the
statute to hold that the corporation can virtually enforce payraent
of debts by compelling their creation under a by-law, by monthly
penalty, which would or might soon exceed the limit of $560,
appointed by the legislatare. We do not think that the continued
omission to do an act, which the council on such defaclt aro
authorised to do, and to assess the owner for the costs thereof,
authorises the iufliction of a penalty or of imprisonment, which
by the way, cannot according to the statute, exceed twenty-o..e
days. If there can be a penalty for each month, par: ratione thero
can be an imprizonment also for non-payment of eech penalty, a
consequence sufficiently moustrons to prevent a construction of
the statute whick would give such powers. We think the pro-
vision compelling drainage within fourteen days an unrcas-nable
requirement not falling within a legitimate uso of the powers con-
ferred as to this matter, but designed as tho foundstion for the
two following sections, which we think illegal.

The objections to section 1 of by-law No. 804 rest, first, on the
assumption that the whole by-law No. 295 will be quashed, but
fails, as the whole by-law is not quashed ; secondly on the assump-
tion that section 3 of No. 295 will be quashed, which also fails.

As to scction 2 of No. 804, we think it bad. As the penalties
itnposed by gec 7 and 8 of the by-law No. 205 are held illegul, nnd
those sections are quashed, an slternative founded on the assumed
liability to those penalties wust fall through. The framer of thia
section appears to have overlooked the distinction betwecen tho
authority of municipal councils and that of the legislature, or he
would scarcely bave drawn up the proviso with which it con-
cludes.

The result is, that so much of the rule as relates to guashing
the by-law No. 295 as a whole or the first, third, and fourth scc-
tions thercof, mast be discharged ; and so mach relates to quash-
jogthe fifth, sixth, seventh, and eighth section thereof must be mado
absolute. Aad as to by-law No. 304, so much of the rule as re-
lates to the first section is discharged, nnd €0 much as relates to
the second section is msde absolute.

Rule accordingly.

ParTtox v. Evaxs.
Overhalding tenant—Con. Stat. C. €, cap. 27, scc. G3.

Held, that a tcnsnt whose terro can on'y be put an end to by a notice to quit, ia

not A tenaot for a term within tho meaning of tho statute.

(T. T, &7 Vi, 1863.)

Leys applied under seo. 68, cap. 27, Con. Stats. U. C., for o
precept to the sheriff to place the landlord in possession, the jury
having found in his favour.

The application was rveferred to the full court from Chambers.

F. QOsler shewed cause in the first instance, citing Adverant v.
Shriver, Trin. Term, 6 & 7 Wm. IV, (¥. and H., Dig., 263);
Adams v Bain, 4 U.C. Q B, 1567; Con. Stat.,, U. C.,, cap. 27,
secs. 67, 63.

Dasreg, C. J.--1 gather from the evideoce that the defendant

hgs beea in possession for o considerablo timo as a tenant to the
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plaintiff, paying rent monthly, but not holding for a definite term ; !
for, as I understand, either party could put an end to the tenaucy |
by giving & month’s notice, and without a month’s notice the
plaintiff cannot eject the defendant, nor can the defendant relieve
herself from tho obligation te pay rent, without a similar notice
of ber intention to leave, followed by her leaving the premises.

The question then is whether, having received notice to quit in
due form, she is to be deemed  a tenant after the expiration of
her term” wrongfully refusing to go out of possession upon
demand meade.

It appears to me, that a tenancy which may be put an end to
by a notice to quit, and which, as far as appears, can only be put
an eud to in that way, is not a tenant for a term within the mesn-
ing of the act; that tho words *‘cxpiration of bis term ™ mean
that the term comes to an end by the effluxion of a stipulated
period, or, pousibly, by the happening of s stipulated event—as a
tenant taking for the term of the life of the lessor, who has only
a life interest, and dies 1 say possibly, because I am not now
called upon to say whether the statute would apply in that case.

But a tenancy pat an end to by notice to quit seems to mo a
different thing, such notice being an act necessary to be done, and
for doing which no certain date is fixed. Tbe expiration of a
term in its plain sense depends on a contract or stipulation made
by the parties when tho term was created, and the time will arrive
when the term will ceace, without any further act of either party.
Then if a proper notice to quit be given, the right of possession
accraes to the landiord withont other demand in writing, while
the statute speaks of such a demand as a thing to be done at or
after the expiration of the term before the special remedy can bo
claimed.

1 think the proper construction of the act is to confine its oper-
ation to cases where the tenant holdg over after the expiration of
his term and becomes a trespasser and liable to be ejected with-
oat notice or demand. I am strengthened in this conclusion by
observing that in the specinl remedy granted to a landlord under
the 58th section of the Ejectment Act, the affidavit there must
shew ¢ That the interest of the tenant has expired or been deter-
mired by regular notice to quit (as the case may be) ” drawing
the very distinction between an expiration of the term, and a
determination of the tzpants interest, by a notice to quit.

I think the rule for a precept to put thelandlord into possession
should bo refused.

Per cur.—Rule refused.

COMMOYN PLEAS.

(Reportzd by E. C. Joxrs, Esq., Barruterat-Law, Reporter to the Court.)

Jacons v. He py,
Ejectment— County couri— Fu. fa. lands— Diasion ootsrt judgment.

Upon ejectmont brought tu try the titie to land which had boen rold aud conveyed
by the sherifl under & rendilion: exponas, issucd upon & county court yudgment
based upon a divislon court judgment. the sale was held void inasmuch 13 the
trauscript of the yudgment from the dividon court ¢i@ not conform to the te-
quirement of the 142a4 secticn of the divialon court act, by atating the procee-
dings §o the cause in the court below. {T.T, 27 Vic)

Summons in ejectinent, issued the 27th December, 1852, to re-
cover possession of lot No. 87, on Yarmouth street, in the town of
Guelph, in the county of Wellington.

On the 13th January, 1863, the defendant appeared, and defended
for the whole of the land mentioned in the writ.

The plaintiff stated in his notice of title that he claimed the
remises in the summons mentioned under = deed to him from John
{arris, the younger, who was the vendec of George John Grange,

and by virtue of a deed from said Grange, as sheriff of the county
of Wellington, the defendant Harris, in his notice, besides denying
the plaintiff 's title, asscrted title in himself, by virtue of a deed to
hir. from Henry Orton.

The cause was (ricd before the judge of the county court of the
county of Wellington, sitting for Chief Justice McLean, at the last
spring assizes for the county of Wellington,

The plaintiff claimed, as assignee of the purchaser at sheriff's
sale, under a ff fa against lands and venditioni cxponas, issyed out

of the county court of the county of Wellington. The f. fa.

againet lands was based upon a transeript of a judgment in the firet
division court of the connty of Welhington, filed in the county court,
with the view of issuing u f. fa, agamnst the lands of the defendaut
thereon,

The transcript was as follows:

Seal of «In the First Division Court of the Couaty of
L. S Wellington.
No. 1, John Harris, Jun,, Plaintif},
the Div'n Between and
Court. Hugh Henry, defendunt,

“1 certify that judgment was rendered in this cause against the
above defenidzit, at the suit of the said plaintiff, for fifty-tive dol-
lars and eighty-cight cents, for debt, and two dollars and seventy-
three cents for costs, on the twenty-sixth day of April, A.D., 1859,

(Signed)  Avrr~zp A. Bagks,
Clerk.”
s T

Executivn issued on the above suit on the eighteenth day of

July, A.D, 1861, Returned un the twenty second day of July,
AD, 1861 (Sigued) AvLtzep A. Bager,
Clerk.”

“No. 85,

First Division Court.
IHarris v. slenry.
Transcript.
Filed 23rd July 1861.
(Signed) JOIL”

The £, fa. against lands of defendant was issued on the 23rd
July, 1861, directed to the sheriff of the county of Wellington, and
as to the return of the writ concludea as follows: “And have you
that muney before our said judge of vur said cuunty court, at Guelph,
immediately after the executiun hereof, t be rendered to the smd
plaintiff, for Jamages afuresaid, and have then there thus writ.”

The writ -as reccived by the sheriff un the 2srd July, 1801, and
was rencwed for vne year, from Isth July, lsuz

The £. fa. agsinst Iands was returned, that the sheriff had levied
lands of Heary, to the value of &s., which remained in his hands
for want of buyers, and “no lands” fer the residue. The defen-
dant’s Jands were advertised on 1st May, 1862, under the f. fa., to
be sold on the 2nd of Angust. The lot now sued for was adver.
tised; that advertisement was in the paper in the town of Guelph;
the first adverti 1t in the Cunada Gazette was on the 23rd May,
1862. The land was exposed for sale on the 2nd of August, and it
was not shewn there were any bidders present,

A writ of venditioni exponas was issucd on the 5th of August, 1668,
to the sheriff of the county of Wellington, which commenced b
reciting that whereas he was lately commanded that of the lands
and tenements of Hugh Henry he should cause to be made £14 13s.
1d., which John Harris, the younger, had recovered in the county
court of Wellington against him in assumpsit, and should have that
money befire the county judge at Guelph, immediately after the
executinn thereof, and at a day then past the sheriff returned that
by virtue of the said writ he had seized snd taken in exceution
goods and chattels of the defendant to the value of 6z, which re-
mained in his hands for want of buyers, and the sheriff had return-
ed nulla bona for residue. The writ then commanded the sheriff
to expose to sale, and sell the said goods and chattels of the defen-
dant, for the best price he could get for the same, and at least for
5s., and have the money before the judge, at Guelph, immediately
sfter the execution thereof, to render to the plaiutiff.  There was
then a fi. fa. agninst goods for the residuc of the damages. This
writ was placed in the sheriff’s hands on the 5th August.” Tho sale
under the renditioni exponax took place on the 13th of October, 1862.
Tho lot was sold for £51 %+ to John Harris, jun. There was an
incumbrance spoken of as being on the land.

On the 12th of November, 1862, the sherift of the county of
“Vellington excented a deed to John Harris, the vounger, of the land
in question, reciting that by virtue of n writ of venditioni exponas,
issued out of the county court, tested the 5th of August, 1862, at
the suit of John Harris. the younger, commanding him that of these
lands and tenements of Hugh Henrv, he should cause to, &c. e
had seized the land in question, which since the seizare made by
him, by virtne of a writ of venditioni exponas, after due notice, was
sold on Monday, tho 13th of October, 1863, to John Harris, the
younger, being the highest bidder, for £51 7s. Then the sheriff, as
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sheriff by virtue of the writ of venditioni exponas, and by force of
the statute, and in consideration of the said sum, granted, bargained,
and sold the same to Iarris, to have and to hold the same to him,
his heirs and assigns, as fully and absolutely as he, the sheriff, us
aforesuid, conld or onght to grant, bargain, and sell the same by
force of the statute, and the said writ of venditioni exponus, or
otherwise,

The conveyance of the same land from Harris to the plaintiff in
fee, in consideration of £104 17s. 6, was put in. The deed was
subject to the limitations in the original grant from the Crown, and
to certain mortgage debts serured by cectain indentures of mort-
gage made by Henry and wife in favour of the Wellington Perma-
peat Building Society, and which the purchaser was to assume and
pay off and satisfy.

Demand of possession signed by plaintiff, served on the defendant
on the 2nd of December, 1862.

The defendant was present at the sale,
on the mortgage to the building society,

The dofendant at the trial raised the objections to plaintiff’s re-
covering, mentioned in the rule nisi.

There was a verdict entered for the plaintiff with leave to the
defendant to move to enter a nonsuit on the objections taken.

During Easter Term last Palmer moved, pursuant to leave
reserved, to enter a nonsuit on the following grounds:

1. That the sale by the sheriff of the lands in question in this
cause under which the plaintiff claims title is not founded upon any
suflicient judgment to support & writ of exccution against lunds, or
a sale thereunder, the ducument offered in evidence by the plain-
tiff as a transeript of a judement in the division court not being
such a transcript as is required by section 142 of the Upper Canada
Division Courts Act, nor containing the particulars of the pro -eed-
ings in the cause as required by that section,

2. That if the document were such a transeript no proof was
%'wen that a memorandum thereof had been entered in the proper

ook by the clerk of the county court . required by section 143
of the same act, and which entry was necessary brefore the plaintiff
could avail himself of the said judgment undersec. 145 of the same
act.

3. That the writ of venditioni exponas for part, and fleri facias for
residue was issued in the name of a different plaintiff from the
writ of flert facias.

4. That tho sheriff's deed is invalid, as it professes to be made
solely under a writ which on the face of the deed sppears to have
been lese then twelve months in the sheriff’s hands, and recites a
seizure and sale under such writ.

Or why the said verdict should not be set aside aud a new trial
had between the parties on the grounds aforesaid, and on the further

round that the writ of renditioni exponas for part and fleri facias
%or the residue produced by the plaintitfand recited in the sheriff’s
deed as the writ under which the said sale was made, was not a
writ of execation against lands and tenements, but against goods
and chattels.

This rule was enlarged until Trinity Term, when 3. @ Cameron,
Q. C., shewed cause against, and Palmer supported the rule, Sec-
tions 142 to 146 inclusive of the Division Court Act, Con. Stat. U.C.
ch. 19; Farr v. Robins, 12 U. C. C. P. 35, and Roev. UcNell, 18 U.
C. C. P. 189, were referred to,

Ricnarps, C. J.—Farr v. Robins seoms to be a clear authority in
favour of the defendant that there can be no sufficient judgment of
the county court to bind lands based ona division court judgment,
unless the transcript under section 142 of the Division Court Act
is filed in the county court, and contains what the section requires
This transcript does not contain a statement of the proceedings in
the cause, which is required by that section, and therefore the filing
of it did not constitute a sufficient judgment in the county court,
nor warrant the . fu. against lands or the subsequent writ of ven.
ex. amainst goods,

This objection seems to me to establish that the title set up by
the plaintiff derived through that judgment must fail. It is there-
fore unneeessary to cousider the other points raised in the rule, but
it wonld require great ingenuity to sustain a sale of lands after the
return of the fi. fa. against lands on the ven. ex. and fi. fa. for resi-
due produced at the trial of this cause.

As to the third objection, I think in the absence of proof to the

«contrary, that it wonld be presumed that the clerk of the county

There was over £90 due

court filed the transcript of judgment, and made the necessary
entries to eneble the plaintiff to take the same remedies to enforco
1t a8 he would have to enforce a judiment of the county court;
The rule will be absolute to enter a nonsuit.
Ler cur.—Rule absolute.

Cuaprvay v, Bourtuke,

Allorney— Neghyg Action t for—Exulence.

I (an attorney) having been employed by C. to prosecute a suit against M. in
the C. C. of Y. & P, undertakes the action, and M. was subsequently arrested
aud dlscharged wthout bail, and the writ of caplss and all proceedings set
aside for Irregularity.

TUpon an action brought against B, for negliyence.

Held, that the production of tho order of tha judge of the C. C sottlng aside tho
caplas was not sufficient ovidencs upon which to sustaln an action against an
sttoroey for pexligence ; that tho neglicncs must be gross, and evldeucs of thio
vegligenco 1ts0lf must be given to entitle the pluintilf to succeed.

(T. T. 27 Vic)

The writ was issued in this cause on the 14 of May, 1863,

Plaintiff in his declaration allezed the setainer for reward of
defendant as an attorney to bring an action in the County Court of
York and Peel against one William Morely to recover money duo
to the plaintiff. "And defendant promised to conduct the action
with proper care, skill and diligence; and that in the course of
the conduct of the action it was necessary to suc out a writ of
capias to hold the said Morely to bail to answer the phintiff for
the money claimed. Yet defendant did not conduct the action
with due and proper care, skill and diligence, whereby after the
arrest by the sheriff and the confinement of Morely in the county
gaol at plaintift’s suit an application was made to the judge of the
county court on behalf of Morely to be discharged form the said
arrest and custody without bail, and on that occasion, to-wit, the
2nd of June, 1858, the said judge ordered that the snid writ of capias,
and the arrest made thereunder and all proceedings had thereupon
should be set aside for irregularity with costs, wﬂcrcby the plain-
tiff not only lost the costs and expenses incurred by him in the
grosecution of the action and was obliged to pay tho costsincurred

y Morely 10 defending the same, but wag prevented from bringing
any other action against Morely for other claims that the plaintiff
hed and has against Morely, vnd {)luintiﬂ' has been delayed in
recovering the said money and wholly lost the same.

* Defendant pleaded the 19th of March, 1863,

1. That he did not promise as the declaration alleged.

2. That he did conduct the said action with due” and proper
care, skill and diligence, on which pleas the plaintiff joined
issue.

The cause was taken down for trial hefore the lnte Mr Justice Con-
nor at the assizes for York and Peel, held in the month of April last,
when a verdiet was rendered for the plaintift for £159 7s. 6d.
damages.

In Easter Term last Eccles, Q. C. obtained a rule »isi to set asido
the verdict, and enter a non.suit pursuant to leave reserved on the
grounds,
®1. That no negligence on the part of the defendant as charged
in the declaration was proved at the trial.

2. That if the arrest of the defendant in the county court suit,
or the writ under Which he was arrested was set aside by the order
of the judge of the county court, the grounds of such order or the
the defendant’s connexion therewith were not shewn,

3. Thatthe order of the judge of the county court wag not proved
to be signed by him,

4. ‘That the plaintiff’s evidence at jthe trial shewed he had not
sustained any damage whatever for the causes assigned in the
declaration: or why a new trial should not be had on the ground
that the verdict is contrary to law and evidence, and the charge of
the learncd judee,-and on the ground of excessive damages.

The rule w.s enlarged uatil Trinity Term last, whea R. . Crooks
shewed cause and contended that the production of the order setting
aside the arrest for irregularity was prima facie evidence that such
jrrcgularity was that of the attorney, and if he wished to relieve
himself from that inference he must shew what the irregularity was,
and that he was not guilty of such negligence or wan. of skill as
would render him liable i this action. e further contended that
the court would, under Con. Stat. of Canada, ch. 80, sec. 6, take
judicidl notice of the signature of the county judge to the order
which was produced.

.
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That the facts shewn at the trial were sufficient to go to the jury |
and to warrant the verdict, which therefore ought nat to be dis |
turbed. e referred to Red v. Joues, 4 U.CC.P 424 Con. Stai, of
Canada, ch. 80, see, 6; Iut v, Yalden, 4 Burr, 20005 Keeee v. Righy -
14 B. & Ald. 2025 [reson vo Peavman. 3 B, & C, 812, Godefrov v, |
Dalton, 6 Bing 460; Long v. Orsi, 18 ¢ B. 610 Sicannell v, Ellis,
1 Bing. $47; Saunders on Pleadings and Evidence, vol, 1, p, 212,

Fecles, Q. €., contra, contended that the meve fact of the capias |
and subsequent proceedings having been set aside for irregularity, |
was no evidence that such irregularity arose from the want of care ’
or skill of the defendant,

From the notes of the learned judge at the trial and exhibits put
in and the argument of counsel, it would scem that defendant was |
employed by plaintiff to take proceedings in the County Court of |
the United Counties of York and Peel, against one Morely to
recover a debt amounting to between twoand three hundred dollars.
That Morely was arrested in May, 1858, in plaintifPs suit, and was
about a week after his arrest discharged from custody, and the writ
and arrest and all snbsequent proceedings in the cause were set aside
for irregularity with costs by an order of the learned judgre of the
county court, dated the 2nd of June, 1858, That subsequently
Morely weat to England and cathe back to this country with
some two or three thousend dollars in money. e returned to
Holland Landing, but was not successful in business, and, plaintisf
failed torecover the amounss of his demand from hun,

It further appeared from the copy of the pracess served on
plaintiff, and the bill of particulars attached thereto, that defendant
sued plaintiff in the division court for costs as_between attorney
and client in a suit of Chapman v. Morely, i which there were no
charges made fur issuing 2 capas against the defendant, and in
which it appeared a fi. fa. had been issned, and the same statement
of claim in the divisiun court showed that the now defendant
claimed of the now plaintiff {he « costs of the previous suit against
Willism Morely, paid by note tc Chapman, £14 103, and interest
from date of note November 10, 1858, until May 12, 1862."”" This
document was filed by the plaintiff.

Ricuarws, C. 3.—The retainer to bring the action in conducting
which the neglience complained of occarred doves not appear to be
established by very clear evidence so far as the same was taken
down, on the judge’s notes, or by the bill of costs sued for in the
division court. It is _cobrble that the point was sutisfactorily
established at the triai as it is not suggested that a nonsuit was
moved for on that ground. The only evidence to establish
negligence on the part of the defendant was the production of the
order of the county court judge discharging Morely from the arrest
and setting aside the eqmas and all subsequent proceedings for
irregularity. I think that evidence fails to establish negligence
on the part of the atturney of any kind. Weare not now informed
nor were the jury, what the jrreguarity was that was complained
of. We catnot say whether it occurred nnder such circumstances
as would show that the attorney had pussessed and exercised a
reasonable smount of skill in the conduct of the plaintiff's suit or not
1t seems to be conceded in the modern cases that the attorney is
only responsible for g oss negligence.  The head note in Purves v.
Landell, 12 C. & F. 91, lays it down in effect that an attorney is only
responsible in damages to bis client for gross jgnorance or gross
negligence in the performance of Bis professional duties. The de-
claration must contain an allegation of facts from which the infe-
rence i3 inevitable that the defendant has been guilty o1 the one or
the other.

If the declaration ought to contain allegations friin which the
inference of negligence s inevitable, a _fortior: the evidence should ]
shew such facts.” But the evidenee does not show any act of umission
or commission w hich either the court or jury could say indicated want
of skill or want of care. A result wasshewn, viz , the setting aside of
a proceeding for irregularity ; whether such proceeding Lecameim-

roper from any default of this defendant for which he should be held
iul-llc we cannot say, for we do not know what the vice in the pro-
ceeding was that was complained of. I think we may apply the
words of Martin, B, in Dickson v, Jacobs to this casc: ** We do
not know what the mistake complained of consisted in or under
what circumstances it occurred, or whether it amounted to negli-
gence or any thing at all about it.” I have therefore no doubt this
verdict ought to be set aside. Though it is not noted that leave
was griven to the defendant to move to cnter a nonsuit, yet it was

s0 stated by the learned counsel in moving the rule, and on the
argrment, and his statement was only met on the other side by tne
observation that the counsel did not vecollect it leave were given or
not.  From what is noted by the lesrned judee it is obvious that
he entertained strong views agginst plaintiti’s right to recover,

sand we hayve no doubt, Jooking at his notes and frowmn the statement

by both counsel, that the Jeave tu enter the nonsuit was given.
The case in 12C. & F. 91, i3 in some rvespects like the present, the
warrant under which the defendant was arrested in the original
action hayving been deciared voud, and some of the grounds on which
it was so dedlared sre shewn, but the judge held there was not
suflicient shewn to make out gross negligence. The case, though
arising out of an appeal from Scotland, is decided on the principles
of law common to both Scotland and England, and is an instructive
one as applicable to the subject of the liability of attorneys.
The rule will be made absolute to enter a nonsuit,
Fer cur.—Rulé absolute,

CIIANCERY.

(Reported by ALEX GRANT, Esq., Barrister-al-Law, Reperter o the Gourl.)

T.awrexce v. Pomerory.
Crown patent—Custs—Croun lands department.

I 1t is the duty of parties deabing with the Crown lauds depsrtment to be fajr and

candil an all ther comniuoteations and statemnente.  Where. therefore, a bill
wan filed to ret a<ide 8 patenit which had bewn ixsued to 3 purchaser of a dlergy
Teserse lof, on the ground that the same had been #0 ixsied in ignoraoce of the
opposlng clann of the plaintl, upun the fraudulent mizrepresentations of the
patentes, aud the conceatnient of the fucts by him from the Crowa 1ands Qupsrt-
ment, the court, although unsble to atford the phaintiff the reliet sought, dis-
missed the Will without costs as agaiost the defendant, who had thus dealt with
tho departwent.

This was a bill to haves patent issued to the defendant Pomeroy
rescinded, and the cause came on to be heard before hig Lordskip
the Chancellor, at the sittings of the court held at Cobourg, in
QOctober, 1863. The facts material to the points disposed of are
stated in the judgment, which was delivered at the close of the
argument.

Roaf, for the plaintiff.

Cameron and Blake, for the defendant.

Vasroreuskr, C.—I think the plaintiff must fail. The only
ground on which he, in his own right, could ask to have the patent
rescinded is, that he had an equity to the consideration of the
Crown, of which they were in ignorance when the patent issued,
and which, if known to them, might bave jnfluenced ther judg-
ment in bis favour. I do not understand any of the cases to carry
further than this the right of a private individual to question the
validity of a patent, and I am not disposed to carry it further,
but rather to linnt it, £s I havea strong cpition that the Attorney-
General is the proper party to invite the action of the court. Then
was the Crown, when tho patent here issued, ignorant of the
plaintifi’s alleged rights? It seems to me not; all that the plain-
tiff says here now was then known to the Crown. By petitions
and affidavits furnished by the plaiutiff .and others, and by the
report of the local Crown lands agent made some four months
before the patent issued. the department of Crown lands was put
in possessiun of al) the facts connected with the piaintifi 's claim.
They knew that one Julius Warner was the original purchaser of
the lot (a clergy rescrve) in 1837 ; that he bad paid but one in-
stalment, onc-tenth of the purchase mouey; that he had many

yes>s ago left the country and, apparently at all events, aban-

doned the lot; that be had never during a long series of years
asserted any claim to it, and only at lust by the exccution of the
assignment of it, in the October previously to the issue of the
patent, to one Barnard, from whom defendant Poweroy obtained
an assignment ; they knew of the phintifi’s long possession aud
improvements, and yet with a knowledge of thhs, the original salo
never having been cancelled, and the assignee baving paid up the
balance of the purchase money in full. a patent was issued to him,
and the plaiatiff informed of it, and that bis olaim was rejected.
There is no room in this state of facts 2o infer ihat the Crown has
or way have been deceived, or that they overlooked the phintiff's
cluim. iiad the defendant desired to sbow this he sbould have
produced direct evidence of it, as the faots furnished lead in the
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opposite dircction. But the plaintiff insiste that Pomeroy, the
defendant, concealed trom the Crown the fact that Waroer said to
him, when he spplied to purchase the lot, that he had never inten-
ded looking after it, and offered it to him for nothing, and then
sold it to kim for $30, wheress the assignment expresses $50, and
the assignment from Barnard $600, though nothing was over paid
to him, he having been a mere go-between in the transaction, The
Crown, however, knew from the report of the Crown land ageat,
and from the affidavits before it, that Warner had so far aban-
doned the lot, and konowing this, they recognised his assignment,
the sale still standing iu his name: they would have learned
nothing farther if Pomeroy bhad mentioned to them what Warner
eaid. As to the statewaent of a ralse repretenustion in the deed,
this I fear is & common, though a very improper practice. All
dealings with the department, 8o much at the mercy of individuals,
should be fuir and above board, and I cannot too strongly con-
demn the conduct of the defendant Pomervoy in his attempt to
embarrass the department, and keep open the question of the ¢laim
to the lot by asserting in a letter written to the department in the
namo of another party, oune Iliggins (though with his consent),
that he, Higgins, had an assignment from Warner's beirs, when
Pomeroy well knew that such an assignment never existed. If
the statement of the false consideration could or would have in-
fluenced the department had they known the falsebood, I think
the Attorney-General and not the plaintiff must seek rehief, if any
can be had on that ground. On the other head of equity on which
Mr. Roaf sought to rest the plaintiff's case, viz., that the defen-
dant Pomeroy had, by means of knowledge derived in confidence
from the plaintiff, secured the patent, I think the case is not made
out. Even if the pleadings wero so shaped (and they are not) as
to sustain it, I do not sce that the defendant derived any informa-
tion from the plaintiff’s papers of importance to him, or which
he in any way used to his own advantage. Those papers merely
shewed the plaintifi's case, and were in the possession of the
government at the time of the issue of the pstent. Nor do I see
that the defendant put himself in the position of trustce as to the
plaintiff.  The plaintiff shewed him his papers, and left them with
him to examine, asking (as he alleges) defendant for a loan of a
few dollars on the security of them, and defendant returned him
his papers, refusing the loan. The defendant learned this much,
that the plaintiff was prosecuting s claim to the land; and he
immediately cets to work to prevent its success by hunting up the
original nominee and purchasing from him, though there is evi-
dence to shew that be had been making some enquiries after him
before he saw defendant’s papers. There is evidence of a con-
versation, not the one referred to or stated in the bill, which shews
that defendant acted a most disingeauous part towards plaintiff,
who had consulted him a3 a fricnd upon the sufficieucy of hisclaim.
It is sworn that defendant ssid to plaintiff not to concern himself
about his claim, that it was all right, and not to bo in a hurry to
pay the purchase money to the government, as they would call for
it when they wanted it, and yet almost immediately after thus
disarming the plaintiff, bo sets to work actively to sccure the lot
for himself. This conduct, and his mode of dealiog with the
government, arc so reprehensidble that while I refuse the plaintiff
any relief, I dismiss the bill as against the defendant Pomeroy
without costs. The other defendant must have bis costs, as no
case whatever is made agaiost him.

COMMON LAW CHAMBERS.

(Rer-~'»d by Ropexe A, Hakrrisoy, EsQ. Barrister-al-Law.)

Hawxkins v. PATERSON BT AL,

Serurity for enslr— W hien depandable in the case of a plaintyff weithin the jurisdie-
tiom of the crurt— Rule (o be followed tn case of conflict of decisions between the
English Courts of Common Law.

Ield. that if tho plainti be actually & resldent of the pravince at the time of the
application fur eccurity for costa, and intend to remain bere uotd tral or
Jadgmont {n the causre ancurity for costs onght not to Le ordered.

Semble—~1( a renident 1 tho provines wery to declare his intention of leaving for
abrosd at once, and had suld off his property. and tade other preparations for
an immediate departure, with the intention of reslding abroad, that upen these
facts being shewn, the party might be called upoa te give security, according
to the genoral practice.

Held alsn. that we are not to adopt as a rule the decldans of the court of Queen's
Bauch in matters of practice, more than those of the eourts of Exchequer or
Commoun Pleas, but exercie our own judzm ot as to which is the Lest practice
to adopt, and adopt that which will be tho most convenfent and sultable for
ourselves, whether it be the deciefon of the ono court or the other.

Ghill v. Uadgson, 1 U. C. Psac. R, 381 doubted.

{Chambers, October 6, 1863).

The defendants obtained a summons calling on the plaintiff o
shew cause why procecdings herein should not be stayed until
sufficient sccurity be given to answer the defendant’s costs, in case
the plaintiff discontinue, &c., on grounds disclozed in the affidavits
and papers filed,

The summons was obtained on the following affidavits, viz.:
the affidavit of Mr, Paterson, one of the defendants, who stated—
That he was informed and verily believed that the plaintiff was
staying merely temporarily in Upper Canada, and would leave

rermanently beforo the defendants %if successful herein) could center

Judgment for their costs; that since the commencement of tho
action he (deponent) had spoken to Mr, Doyle, plaintiff’s attorney,
on the subject of security for costs, and asked for the same, and ho
said he supposed the plaintiff would give such securi:iy, and that
he did not see how the Rlainbiff counld get out of it, and he said to
the deponent that he (deponent) had, however, better demand it;
that such demand had been made, but security had not been given,
and that issue wasnot yet joined. 2. The sffidavit of J, O Heward,
who stated—That in a conversation he had with plaintiff in Sep-
tember last, he stated to the deponent that he was about going to
England, that he had proceeded as far as Qucebee, when ho learned
of certain proceedings being taken against him, to commit him to
gaol fur not attending to be examined pursuant to order, that he
had merely come back to Toronto to attend to the matter, and that
he intended to bring an action in consequence of his arrest; a. d
that plaintiff also gave deponent to understand, from the purport
of his conversation, that he was merely staying temporarily in
Toronto, in consequence of the matters aforesaid, and in order to
institute and prosccute the said action, and would then go to Eng-
land as soon as he saw the matter through,

Mr, Heward made a further affidavit on the plaintiff©’s application
rvespecting the subjects contained in his previous affidavit, under
the 188th section of the C. L. P. Act, to the following effect—That
as near as he could recollect the words made use of by the plaintiff
were as stated in tho former affidavit, viz.: “I understood him to
say he was going to prosccute this action, and see the matter
through, and that he intended to stay in the country for that pur-
pose;” that plaintiff had no d~clling-house that deponent was
aware of; and that ““ from what he said I thought he intended to
return to this country again; he was in Quebec when he heard of
the order made against him for his arrest, and he stated he was
determined to come back and face the music, as he had friends in
this country as well as in England.

The affidavit of Mr. Kenrick, one of the defendants, sets forth—
That before the commencement of this action the plaintiff gave up
his house and disposed of his cffects, removed his wife and family
from Yorkville to Qi..bec, with the intention of going to England,
there permanently to reside, as the deponent was informed and
believed ; that the plaintiff himself went to Quebec for the same
purpose, and shortly before this action returned to Toronto; that
the plaintiff in an affidavit made lately stated— That my residence
is not, nor has it since the 18th of July last, been within the united
counties of York and Peel, but I am now a temporary sojourner in
this city (Toronto) and within the ssid united counties; that the
plaintiff, as the deponent believed, was remaining here to prevent
the defendnnts obtaining sccurity for costs, and that his intention
was to leave Canada permancntly after he considers it too lace to
move for such security, or, at all events, before judgment could be
cntered against him for costs of defence, in case the defendants
succecded in the action; and that he believed the plaintiff was
insolvent, and had no property in this country, or had so disposed
of it that it cannot be reached by an execution.

The defendants also put in a copy of plaintiff's affidavit, which
he filed on applying for the habeas corpus which was lately issued
on his belm\R" in which the following statements nppcarc(i

“ I, Geofirey Hawkins, of Hitchin, in England, gentleman, make
oath and say, &c. “ That for some years previously to the last
mentioned day (the 11th of June, 1863), my residence had been in

* In re iTawkine, 9 U. C. L. 7. 295.
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the county of York- that before judgment was sizned in this action ’ abroad when the application for security tor costa wasa made, The
(Hawkms v. Kenrick), 1 bad, in accordance with my prearranged ! plantifl’ stated he was teneporarily resident abroad for the eduea-

urpose, given up my house aud sold my furniture pr«smrumry to  tion of his vlnldren, that he was in England, and had o residence
eaving this proviace. returning to Englaud, my domicile, with my | there when the action was commenced, and that he had been in
wife and children- that in May, and Defore judgment was signed | England siuce, when he made an affidavit describing himself there
agmnst me, I sent my wife and children to Quebee, en route for - as of Trevilian House, Tregony, in the county.of Cornwall; from
England, and went irto lodgings here, intending to follow them so | which it was agreed that it appeared that he was a resident in

1863.} LAW JOURNAL.,

soou a8 | had arranged some matters of business- that on the 18th
of July, I left this eity (Toronto) for Quebee, there to rejoin my
wife and children, intending to go thence dircct to England: that
hearing that an order had been made by the judge of the county
court for mg,’ committal, I returned to Toronte: that my residence .
is not, nor has it since the 18th day of July been, within the united
counties of York and Peel, but Uam now a temporary sojourner in
this city (Toronto) and within the said counties.

M. C. Cameron, Q. C., shewed cause to the summons, and con-
tended, according to tho cases of Dowling v. Harman, 6 M. & W,
131, Zumbisco v. Lacifico, 7 Exch. 816, and Drummond v. 1illinghist,
16 Q B. 740, that security for costa could not be directed, because ,
plaintiﬁ‘ was a resident in this province, and because he had no |
wtention of leaving until the present action was entirely settled.

Bobert A. Farrison, contra, insisted that it distinctly appeared
the plaintiff’s domicile is in a foreign country, and that he was only
here temporarily, intending to leave in a very short time, and :
before judgment (if he should fail in the actiuls could be entered .
against him: that under these circumstances it was only reason- |
able plaintift should be called upon to give security for costs: that !
according to the decision of the court of Queen’s Bench in England,
he was under the circumstances bound to give siuch security l
(Oliva v. Johuton, 5 B. & Al 908; Guraey v. Acy, 3 Dowl. P. C.
559; Drummond v. Tillinghist, 16 Q. B. 740.) That there is a
difference between the English court of Queen’s Bench on the one
side and the English courts of Common Pleas and Excheguer on
the other, as to the practice in such a ease, but that in this country
it had been determined by the late Sir John B. Robinson that we
should follow the practice of the court of Queen's Beneh (Gilf v.
Hodgson, 1 U. C. Prac. Rep. 881). He aleo referred to O’ Grady v.
Munro, 7 Grant. 106 ; Barrett v. Porer, 28 L. Eq. Rep. 624, Story’s
Conflict of Laws, ss 41-45. Ile adverted to the fact that plaintiff
had not filed an affidavit of any kind in arswer to the summons
and the afiidavits on which it had been granted, and argued that
his conduct was most suspicious.

Apax WiLsoy, J.—The practice with respect to the granting of
security for costs has varied a good deal from time to tine.

In 2 Sellon’s Pr. 870, it is 1aid down that such security will only
be granted in two cases.

First. When an infant sues as plaintiff,

Second. When the plaintiff resides abroad.

The rule is now exteaded to third persons suing in the names of
ingolvent plaintiffs, and to couvicts under sentence, and perhaps
to other cases,

In Parquot v. Eling, 1 11. Bl. 106, security was refused to be
ordered, although the plaintiff resided abread, because it did not
appear he had gone ebroad to avoid the payment of his debt. But
in Ganesford v. Levy, 2 1. BL 118, the practice was altered and
security was ordered, upon the ground of a foreign residence alone.

Several cases have been decided since these eases. The follow-
ing are the principal ones, and are those which are gencrally
referred to as applicable to this question:

Ciragno v. Hassan, 6 Taunt. 20, decides that security for costs
will not be exacted so Yong as the plaiutiff remains in the country,

The Anonywmous case, 8 Taunt. 737, is to the same cffect, even
although the plaintiff usually resides abroad.

Jliva v. Jolmson, 6 B. & Al 908, determined that where it was
shown the plaintiff carried on business abroad, at Quebece, and had i
no house or permancnt residence in England, and was a Canadian |
by birth, and had permanently resided at Quebec (except during |
occasional visits to England, on matters of business), that he would |
Ve ordered to give security for costs. And the court said the,
plaintiff's afidavit should state, first, that the Yluiutiﬁ' has been
and in now a resident in England; sccond, that he intends to con-
tinue to reside in the country.

in Gurney v. Key, 8 Dowl. P.C. 559, it appeared that the plaintiff
was in England when the action was commienced, but that he was

‘
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England, although frequently abroad, and that he therefore came
within the rule lauid down in the Anonymous case, in 8 Taunt. 737,
and could not be ordered to give security for costs. It was also
agreed for the defendant that the plaintiff had not sworn that he
resided in England. That in an affidavit which he had lately made
for the purpose of getting his discharge from an arrest for debt,
on the ground of privilege as a witness, he had stated himself to
be resident abroad. Mr. Justice Williams said, * Upon the affidavit,
) have noduubt that the residence of the gentleman is now abroad.
He does not state himself in his affidavit to be resident in this
country, but mercly describes himsclf as of Trevilian House, &e.
In his former aflidavit to be discherged from arrest, he stated him.
self to be resident abroad, and in the present case, if he had a
domicile here, 1 must presume he would have stated it. I must
therefore take it a3 a fact that he had not a dowmicile here, but that
he has only been in this country fur certain temporary purposes,
there being nothing to show that his residence abroad is mevely
temporary I therefore think that on that ground he ought to
give security for costs,”

This case has no particular hearing upon the main question now
before me, beeause the plaintiff in it was residing sbroad at the
time of the application,

Dovling v. Harman, 6 M. & W, 131, shews that although the
plaintiff be a foragner, and be in the habit of frequently goimg
abroad, and was abroad at the cummencement of the action, yet, if
he be in England at the tite of the application for security for
costs made, and intends to remain until sfter the trial, that secu-
rity for costs will not bc ordered.

Tambiscov. Paeifico, 1 Exch. 816, maintains the decision in Dow-
ling v, Harman, 6 M. & W, 131, and the practice of the court of
Common Pleas, against the decision of the Queen’s Bench in Olwa
v. Juhnson, althuugh thut case was strongly pressed upon the
attention of the court. The Chief Baron says, **the plaintiff states
that he came from Greece for the purpese of bringing the action,
and that he is now here, and that he intends to remain here until
judgment isobtained in it.” Alderson, B, says, it is suggested the
plaintiff s affidavit should also have stated that he intends to take

' up his permanent residence hiere, but such a statemnent wouid have

been of very little avail, for he might change his intention the
moment judgment had been given. The fact of his being actually
resident here is the true criterion by which the question is to be
settled.”

Drummond v. Tillinghist, 16 Q. B. 740, determines that it is not
sufficient ground for requiring security for costs, that the plaintiff
is a forcigner lately come to England, having no family connexions
or permanent abode in it, and likely soon to leave it, if it be not
sworn that he has a permanent residence abrond.  Lord Campbell,
Chief Justice, says, ““ No case goes beyond this, that a forcigner
being in England, Lut having his dvmicile out of the country, may
be called upun to give security.  Here no such domicile is shown,
The presumption must be that the party will continue to reside
where he 12.”

In the Iatter case the plaintiff was a cook on board an American
vessel, and was a native of the United States, The vessel came to
England. The plaintiff brought this suit against the captain. It
waz only sworn that the plaintiff had no family cennexions in
England, and had no permanent residence there, but hiad merely a
temporary residence m Middlesex; and that when the plaintiff's
wages were spent he would have no means of obteining a livelihood
but by going to sea; and that after putting the plaintiff to consid-
erable expense, 1t was believed he would abscond before payment
of the costs could be enforced against him, unless he was compelled
to give security. Mr. Justice Earle says, in Ohva v, Joknson, it
sppeared that the plaintiffi had a permanent residence abroad,
except during occasivnal visits (o England.

O Grady v. Monro, 7 Grant 106, does not apply, because the
plaintiff who was a native of the province, swore he had returned
to the pravince with the intention of becoming a settled resident,
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and that he had no idea of withdrawing from the jurisdiction of the
court,

Gill v Iodgeon, 1 U, C. Prac, Rep. 381, decided in Chambers,
shews that upon its being aworn that the plaintiff's residence was
in England; that -he nsually resided there, that he was, at the
time of the application, or was quite lately a merchant in business
in Manchester; that he had no house or permaneat residence in
Upper Canada, and had permanently resi(}cd in Manchester, and
that although at present in Upper Canada, yet he had no intention
of permanently rediding here; and that he had informed tho de-
fendant he had come to Upper Canada solely to attend to the suit;
aund that he did not intend to reside here permanently, but only
until the suit was decided; and that he had only come to Upper
Canada within the past few weeks, and had no property in Upper
Canada, as it was believed—that it was a fit case for security for
costs to be given; although the plaintiff answered this affidavit
by shewing that he had been in Toronto for abont three months,
that he had no intention of returning to England to reside at any
definite period; that Toronto was his place of residence; that he
had no permanent place of residence; and that he had brought out
a quantity of merchandise with which he intended trading in
Toronto.

Sir John Robinson pronounced his judgment in the following
words —* Following the authorities in the Queen’s Bench in Eng-
land, asit is proper we should when the courts differ, I order the
security to be given; the plaintiff does not contradict what the
defendant has sworn, he told the defendant he was only come out
to collect the debt and would go home as soon as the case was
decided. The plaintiff ’s afidavit is made in evasive terms.”

From the decisions which I have referred to, the rule in the
Common Pleas and in the Exchequer seems to be this:—* That
security for costs will not be required from the plaintiff, if it appear
that he is a resident in the country, even although he is frequently
abroad, if it appears he intends to remain in the country uatil the
trial or judgment in the cause.”

It is not necessary, according to tho decisions in the Exchequer,
that the plaintiff should declare his intention permanently to reside
in the country, for as Mr, Baron Alderson remarks:—*Such a
statement would be of very lit.%e avail, for he might change his
intention the moment judgment had been obtained  Pernaps
something more may be required of a plaintiff than his mere rest-
dence in the country to excuse him from giving security for costs,
although the words of Mr. Baron Alderson would seem to imply
that n:ere residence in the country is alone sufficient to preclude
security for custs from being demandable, for he says—* The fact
of his being actunlly resident here is the true criterion by which
the guestion is to be settled.”

Now, I am inclined to think if a resident of the country were to
declare his intention of leaving for abroad at once, and had sold off
his property and made other preparations for an immediate depar-
ture, with the intention of residing abroad — that upon these facts
being shewn the party might be ealled upon to give security,
according to the gencral practice, notwithstanding the plaintiff
was still actually a resident here; e if the plaintiff could not
under such circumstances be called upon to give security, neither
could he be required to give it, evenif he were actually on his jour-
ney for abroad, nor until he had passed the boundaries of the pro-
viunee; and this, I think, would be permitting an unreasonable
relaxation of the rule which was framed for the benefit of defend-
ants, and which ought to apply as much when the plaintiff is en
route for abroad, 8s if he were then actually abroad.

His presence here for some time appears to be the object of the
rule, and the declared intention of the plaintiff to absent himself at
once nud reside abroad should entitle a defendant to call for secu-
rity, as much so as the declared intention of a defendant to abscond
furthwith should entitle him to arrest him tosecure his appearance.

If then the plaintiff must not only be a resident at the time when
the application for security iz made, but should intend to remain

in the country for some time after the application is made, the i jn determining in the face of such difference.

question is for how long should it appear that the plaintiff will be
a resident bere?

The rale in the Queen's Bench as collected from what the Chief
Juastice said in the case of Drummond v, 2 illinghist, 16 Q. B, 740, may
perhaps be this, although it is not very clear that any positive rulo
was laid down in that case—"* That a foreigner in England, having
his domicile out of the country may be called upon to give security
for costs.”  Domicile i3 probably used rather lvosely, and may bo
intended for * general or permanent residence;” for Mr. Justice
Erle suys—** Oliva v. Johnson was the only case supporting Mr.
Greenwood’s position, but the party was shewn to have had a per-
manent residence abroad, except during ocecusional visits to this
country.”

There may, therefare, be eaid to be a conflict between the courts
in England.  The Common Pless and Exchequer hold it a sufficient
answer to a demand for security for costs that the plaintiff, although
a foreigner, 18 an actual resident in England, and intends to remain
in England until after the trial or after judgment, while the Queen’s
Bench inay be said to hold that if it appear the plaintiff is an actaal
resident in England, and has not his domicile or permanent resi-
dence in a foreign country, nithough he has no domicile or perma-
nent residence clsewhere he will not be called upon to give security
for costs.

It will thus be seen that in the Queen’s Bench a person who has
no domicile or permanent residence is in a better pusition than one
who has a fixed domicile or permanent residence; for Lord Camp-
bell says—* The plaintiff scems to have no domicile either at
California or elsewhere, which, with much reasoa, gave cause for
the complaint of Mr. Greenwood, that a person having no perma-
nent place of residenco or domicile was thus much better off thana
person who had one, while the rule, one would think, ought to
operate more stringently against a mere vagrant, as the plaintiff
seemed to be, than it should against a person having a permancut
abode.” Mr. Greenwood snid—* In reason it cannot be that if a
man is brought here from China, and his domicile not known, that
should exempt him from giving security, when otherwise it would
be required. According to the rulo which has been suggested the
more a forcigner is itinerant, and tue less that i= known of his
former residence and cot aexions, the less shall be liable to find the
security.”

1t is better by far to adopt the rule of the two courts, that if the
plaintiff be in England and intend to remain there till the trial or
judgment no security shall be demandable, than the rule of the
Queen’s Bench, founded upon the case referred to, which excuses
a mere vagrant from giving security at all, simply becauso he is
in Eng]n:a and is not a vagrant.  Justly cunsidered, the practice
of the Queen’s Bench operates more advantageously to defendants
than the practice of the other cuurts does in those cases where
security is the most required, and on the other hand it operates
more harshly against plaintiffs who are not itinerants and vagrants,
but who have fixed domiciles and permanent places of residence
abroad, for it compels them to find security for costs, althuugh
they may intend to reside in England until the litigation has been
entively finished, merely because they are not permanent residents
in the country.

One may say what a permanent residence is, but it may be much
more difficult to say what is not a permanent residence; and if it
mean for a longer time than the termination and settlement of the
particular sait, it is not reasonable that the court. should require
more than the purpose itself requires.

In every way, then, in which the question can be considered, T
think the rule of the Common Pleas and Exchequer is, in this par-
ticular the most satisfactory and most reasonable, and the ono
which I shall feel disposed to follow, unless I am controlled by the
practice of our own courts.

The only case which has been referred to as applicable in this
country is the case of Gill v. Hodgson before mentioned, decided
before Sir John Robinson in Chambers. Now thi., although only
a Chamberg’ decision, is, nevestheless, the decision of a very able
judge. The Chief Justice there expressed the conflict of opinion
hetween the courts in England, and felt the difficulty he was under
He had, therefore,
to decide which course of practice he would follow; and he took
the rule of the Queen’s Bench as the one which, in his opinion,

In the Exchequer it is ield to be suflicient “ that he intended to ; should govern us in this country under such circumstances.

remain until after the trial, or that he inteaded to remain here
until after judgment.”

am not prepared, 1 must say, to ndo!)t asa rule that we sre to

1
lfullow the decisions of the Wueen’s Benth in England more than
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those of the other courts, and more particularly as the effect there
is not to diverge from the decisions of each other, but to reconcile
their differences, apd to have a common and harmonious rule,
decision and practice in every case. I think we sheuld exercise
our own judgment as to which is the best rule and practice to
adopt, if \\]\orc be a difference in the English courts, and adopt that
which will bo the most convenient and suitable for oursclves,
whether it shall be the decision of the one court or the other.

1t is singular too that in the case just quoted, which was decided
in December, 1865, the cases of Zambisco v. Pacifico, 7 Exch. 816,
and Drummond v. Tillinglast, 16 Q. B, 740, although decided
about four years before that time, do not appear to have been cited,
which necessarily lessens for the present day the effect of the
judgment which was then given. But even in that case it is aot
at all certain that security was properly demandable according to
the decision of the court of Queen’s Bench in England, in Drum-
mond v. Tllinghist, for it was distinetly sworn toi;y tho plaintiff,
in Gill v. Hodgson, “ That the plaintifi had no other permanent
place of residence than Toronto,” which brings the case most ex.
pressly withia the rule of the English court of Queen’s Bench, that
upon such a statement security would be refused, and which deci-
rion, &8 has been scen, goes far beyond what is required by the
other courts, for the plaiotiff to strive to exempt himself from
giving security.

Iam therefore of opinion that there is nodecision in this province
binding uron me, or contrary to the view which I have expressed,
that if the plaintifi be actually a resident in the province at the
time of the application for security for costs, and intend to remain
here until after trial o1 judgment in the cause, security for costs
should not be ordered to be given to him.

The question then is, does it appear here that the plaintiff i< a
resident in the proviace, and that he intends to remain here until
after trial or judgment 2 Mr. Paterson says the plaintiff is here
temporarily, and he believes the plaintiff will leave permanently
before the defendants (if successful) could enter judzment for their
costs. Mr. Heward says * 1 understood the plaintiff to say he was
going to prosecute this action and see the matter through, and
that he intended to stay in the country for that purpose”” Mr
Kenrick does not add to this, excepting the fact that the plaim .ff
has sold his effects and removed his family to Quebec, on their
way to England, and that the plaintiff himself also intends to go
there. But, he adds, * he believes the plaintiff is remaining here
to prevent the defendants obtaining security for costs,” which,
perhaps unintentionally altogether, disposes of the effect of his
affidavit. The defendants further rely on the plaintiff’s own affi-
davit filed on a former oceasion, in which he describes himself in
this last month as of Hitchin in England, and in which he says he
had purposed to go to England, Bis domicile, v ith his wife and
children. He also says, “ My residence is not, nor has it since the
18th of July been, within the united counties of York and Peel,
but I am now a temporary sojourner in this city, and within the
said covnties.” From this same affidavit it appears plaintiff’s resi-
dence has for some years previously been in the county of York,
and that, excepting for the time he was absent in Quebec on his
way to England, as he had intended, he does not secm to have had
any other residence,

The mere description by the plaintiff of himself as of “Hitchin
in England” cannot I think operate against him contrary to the
facts of his actual residence in Upper Canada, any more than- the
description by the plaintiff of himself in the case in Gurney v, Aey,
8 Dowl. 559, as of Trevilian Hall, Tregony, Cornwall, was allowed
to help him against the fact of his actual foreign residence on the
continent.

The plaiotiff then speaks of England being his domicile, and
probiably it is so. But the domicile is very distinet from the place
of residence, or even the place of permanent residence of a person
One may be many years abroad without ever losing his former
domicile, and I cannot therefore lay any stress upon this statement.

The whole case then is reduced to this, whether the statements
of Mr. Paterson or of Mr. Heward, or of both together, arc sufficient
to make out—

1. That the plaintiff is not a residen . here, or

2. That he does not intend to reside nere until the trial, or until
judgment. .

My opinion is they do not. It is quite clear the plaintiff isa
resident here. T think it does appear very strongly that the plain.
tiff does intend to stay in this country to sec ' the matter through”
as the witness calls it, which * matter,” ! understand, means this
suit, and * seeing it through,” 1 presume, must mean set'n‘g the
end of the enit, which is certainly after the trial, and probably
after judgment.

I think, then, upon the whole facts 1 cnonot order security for
costs to be given, although it is quite possible plaintiff may sco
the judgment eatered against him, if it be adverse to him, and then
remove himself from the country which (as suggested in Tambusco
v. Pa-ifico, 7 Exch. 816) a plaintiffl may do, even if it had been
before shewn that he hed inteuded to be 8 permanent resident in
the country.

In many cases it is, perhaps, of very little consequence whether
a plnintiﬂyaguinst whom judgmeat be entered for costs is or is not
within the country. e was formerly required to be personally
within it, or to give security in substitution for it, because his per-
son was liable to be taken for the costs of the action. In Pray v,
Edie, 1 T, R. 267, Mr. Justico Buller says the reason why security
for costs is given is, that if a verdict be given against the plaintitf
(who is abread) he i not within the reach of our law so asto have
process served upon him for the costs  So in Barrett v. Peovr,
abuve referred to, Baron Alderson says—* The reason why security
for costs is required from a person abroad is, that if a judgment i3
obtained against him, it cannct be enfurced against him by process
of the court.” In Earl Ferrars v. Robing, 2 D. P, C. 636, sccurity
for costs was not ordered, beeause, as the plaintiff was a peer, the
substitution for personul responsibility could not be ordered when
the person of the peer was protected from arrest,

A different rule in this respect prevails in Chancery (see Zord
Aldborough v. Burton, 2 M. & K. 401) because it is smid, although
he cannot from his privilege be arrested for costs, that his absento
nevertheless lessens the defendant’s chance of getting payment of
them.

But if the plaintiff in any action be an irsolvent so that uothing
can be made upon any process sued out on judgment against his
supposed property , m.f if his person be safe from arrese for costs,
as it is in this province, the practical difference to a defendant of
such a plaintiff being actua'ly in the country to answer in contem-
plation of law the costs, in case of a judgment being recovered
against him, and of such a persvn being vut of the country and
heyond the process of the court altogether is scarcety appreciable,
although it would be a great advantage to the defendant if he rould
procure security in such a case of absence, as it would be equally
an advantage to him if he could procure security for his costs
against an insolvent plaintiff resident in the country. .

Some modification might properly be made in the law on this
subject, by which, in certain cases, both plaintiffs and defendants
might be ordered to give security against the costs which their
litigation may be supposed unjustly to oceagion; for if there bo
such persons infact as ill-used plaintiffs and honest defendants, the
opposites of such persons are not altogether unknown to the law:
but I have only to administer in the law as I find it; and what [
decide in this case is that, according to my view of the law as it is,
the defendants cannot call upou the plaintiff to furnish security for
costs upon the materials laic* before me; and, therefore, I dischargo
their summons, and direct that the costs of this application shall
be costs in the cause for the plaintiff.

Summons discharged.

MaxARY v. Dasm,

Order postponing trial--Custs~-Counsel fee when tazalle.

YWhero, before the commiesion dsy of s asaize, an order hiad been obiained to post”
poue the trial of a csuse on payment of costs, aod plsistilf afterwirds, on tax”
ation of costx, claimed the right to tax azainst dofondant a counsel tee as having
been pald to the partn-r of plaintifl's attorney, without shawing whan or under
what circumatances (t had been pald ; and it appearing that the record had not
been entered for trfal, the master refused to tax tho coubssi feo; 2nd 2 sual-
mouns for a revision of his taxation, by directing him to tax the counsol feo, was
discharged with costs, .

{Cbambers, Nov. 16, 1863.)
This was an action of ejectment. The senuo was laid ia tho

county of Wentworth, .

Ou 10ta October last defendant obtained o summons calling on
plaintiff to shew cause wby the trial of the cause should wuot be
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postponed till the next Spring assizes, on the ground of the absence
of n material witnoss,

On 14th October last, upon the undertaking of defendant’s
attorney to pay costs, au order was made postponing the trial of
the cause.

On 16th Qctober the assizes for the county of Wentworth com-
menced ; but the trial having been postpuned on the day previous,
the record was not entered for trial,

On the same day an appointment for the taxation of plaintiff's
costs, under the order, was obtained and served by defendnnt.

Tho appointment was twice enlarged.

On the taxation of costs in the principal office in Toronto, an
nffidavit was produced by tho agent of plaintifi's attorney, in which
it was sworn that plaintiff had paid Mr. Freeman, the partuer of
plaintiff’s attoroey, a counsel fee, but it was rnot shewn when or
under what circumstanoes the fec bad been paid.

The master declined to tax the coursel fee ao costs payable by
defendant, under tho order of 14th Octcber, and made a certificato
to that effect.

T H. Spencer thereupon obtained a summons calling on defend-
ant to shew cause why the master should not be directed to revise
his taxation of the costs, with the view to the allowanco of a
counsel fee or refresher to the plaintiff on such taxation, and why
the master should not bo directed to allow a reasonable counsel
fee or refresher.

Robert A. Harrison shewed causo. He objected that the sum-
moons was insufficient, as it did not siate the grounds upon which
a revision of taxution was desired, and that no aiidavits showing
the grounds wero filed (Aliven v. Furnival, 2 Dowl. P. C. 49;
Cleaver v. Hargrave, Ib. 689; Daniel v. DBishop, McClel, 61.)
But, assuming that the materials were sufficient, ho argued that
the question raised was one peculiarly for the master to decide,
and that in such & matter there could be no appeal from his deci-
sion (Hingston v, Whelan, 8 U. C. L. J. 72). If the matter were
appealable, he argued that, under the circumstances, the master
had properly disallowed the couusel fee (/6.) ond submitted that,
as defendsut was upholding the decision of the master, in the event
of the summons being discharged, it should be discharged with
costs.

T. H. Spencer, contra, in support of the summons, argued that
the materials before the® court were sufficient; that the snbject
matter of the master’s decision was appealable; and that the fee
having been paid to counsel, although the partuer of plaintifi's
attoraey, aud although record had not been entered, should have
been allowed on taxation of costs against defendant. He referred
to Grindall v. Goodman, b Dowl. P, C. 378; Arch. Prac. 11 Edn.
611, 1478, note 2.

Morrisox, J., discharged the summons with costs.

Summons discharged with costs.

Bicear v. ScoTT BT AL.

Con. Stat. U. C. cap. 42 sec. 23— Action against @ maker and endorser of a promis.
sory note—Common counts gruck oul.

Vhore plaiatiff, the holdor of a promissary ncte made by one defendant ané
endorsed by tho other, sued both defendanta in one action, under Cou. Stat. U,
C cap 42 zoc. 23, and at the samo time declared against the defendants on the
common counts for money paid aud on an account stated, tho latter connts, on
the application of dofendants were struck out of the declaration.

(Chambers, Nov. 20, 1863.)

The declaration in this couse contained a count on 8 promissory
note, made by one defendant and endorsed by the other.

It also contained the common counts for moacy paid and on an
account stated.

M. B Jackson obtained a summons calling on plaintiff to shew
cause why the common counts should not be struck out of the
declaration wita costs.

John Paterson shewed cause.

Jorx WiLsox, J.—It is not pretended thet plaintiff has any but
the cne causo of action against defendants. That cause of action
is the premissory note made by the one defendant and endorsed
by the other. Itis, in fact, a several cause of action, but sued as
Jjoint under the statute. None but causes of action joint in sub-
stance as well ag form can bo proved against defendants under the
common counts. I do not, therefore, sco the necessity of the

common counts, and so will givo effect to defeadaut’s application
to strike them out of the declaration.
Summons absolute. Costs to be costs in the cause.

Apayms v. Grier.
Natute 23 ¥Fic. cap. 42 sec. 4—Not applicable to a cause made a remanel.

TWhere a record had been entered for trial at an assize and made a remanet, 1t was
held that so long as the order for a remane™ remained {n %roo, the causo could
not, undur statute 23 Yic. cap. 42 sec. 4, bo veat to tho county court for trial.

(Chambers, Nov. 28, 1803.)

Thie was an action on the commuion counts for goods sold and
delivered, goods bargnined and sold, work, labor and materials.

Pleas—never indehted and payment.

The record had been entered for trial at tho last assizes for the
united counties of Huron and Bruca, aud made s remanet.

Jokn Paterson afterwards obtsined a summons calling on the
defendant to shew cause why the issues joined in the cause should
not bo tried before the judge of the county court of the united
couunties of Huron and Bruce at tho next sittings thereof,

J. A. Boyd shewed causo, and contended, among other things,
that tha cause having been onoe entered for trial at the assizes,
and made a remanet, the case was not ono within the operation
of statute 23 Vic. cap. 42 sec. 4.

Joux WiLson, J.—The order of the court where the cause was
entered for trial is, that the record remain for trial. Until that
order be rescinded or discharged the plaintiff cannot, in my
opinion, have the cause tried in the county court, Y shall, there.
fore, discharge the summons, but without costs.

Summons discharged without costs.

COUNTY COURTS.

1n the County Court of Wellington, before A. MacpoNaLp, Judge.

(Reported by Cmasirs Leuod, Student-at-Law.)
SANDILANDS V. BATOGATE.
Negligence— Highway— Obstruction by verandak.
In caso of damage done to & verandah on a street by runaway horses the ques-
tivn of negiigence {8 for the jury, but what facts may by them be considered is
o question of law.

Plaint: ¥ sued for damages sastained by defendant’s horses run-
ning away, and knocking down a verandah.

The facts were as follows :—Defendant iz a farmer: came into
town and drove hic waggon up to the sidewalk in front of B’s
store, and jumped off the waggon and ran inside of the door to
make some inquiry, but not losing sight of the horses, Whilst
8o inside, the horses took fright, by the ﬂnpping of an adjacent
awning, and ren away down the street some distance, coming
in contact with the plaintiffi’s verandab, knocking it completely
down.

Plaintiff declared for that befors and at the time of the commit-
ting of the grievances by the defendants ae hercinafter mentioned,
a certain messuage or inn and premises in the Town of Guelph,
with tho appurtenances, was in the possession of a certain person,
to wit, one J. L., a8 tenant thereof to the plaictiff (the reversion
thereof then and stiil belonging to the platntiff); yet the defen-
dants, knowing the premises, did wrongfully and injuriovsly, and
with culpable negligence, leave in the public highway, near to the
said messuage, int, and premises, with the sppurtenacces, a cer-
tein two-horse waggon or carriage, with two horses yoked and
harnessed thereto, without any person being in the immediate
proper charge thereof, and without in anywise tying up or fastening
the said horses, so as to guard against their running away,
whereby the said horses taking fright and being entirely unres-
troined did start and run with the said waggon with great speed
in *he direction of the said messnage, inn, and premises, with the
appurtenances; and the said horses and waggon, thereupos, in
such running, came into violent collision with the said messuage,
inn, and premises, with the appurtenances, and greatly injured
and damaged the same.

Defendants separately pleaded not guilty ; and for a second plea
each pleaded ¢ that tho said horses and waggon did not during
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any portion of the time in the declaration mentioned leave or
depart from the eaid highway, but continued always in the same
as thoy lawfully might. Aod that certain posts and & certain
verandah, which had been annexed and fastened to tho said mes-
sunge, inn, and premises, having been placed, and there unlaw.
fully standing, and being on the said highway, tho said horses and
waggon did slightly and gently and without any great violenco.
because the said posts and verandah were so placed, o~ 4, standing
on the said highway, necessarily in passing nlong the said bighway
graze against aud touch the said posts and verandah, so unlawfully
being on the #aid highway, which aro the grievances in the declara-
tion mentioned. And the aefendonts further say that the said
horses and waggon did not como into collision witk or touch any
nertion or tho said messuage, inn, and premises, with the appur-
tenances, lying and bewng outside the limit of the said highway,
and not being then unlawfully thereon.

Issue being joined on these pleas, the caso went down for trial
in December, 1842, and a verdict was rendered for defendants.

Plaintiff moved for a new trial on the ground that the verdict
was contrary to law and evidence in this, that it was shown that
the horses were neghgently left by the driver, who entered a store,
and that the horses ran with the waggon from the road into the

sidowalk ; and that the verandah in the declaration mentioned was !

lawfully on the higbway, if not by the express authority of the
municipal county council, yet, with its leave and license, the
pegligence being therefore all on one side,. the plaintiff was entitled
to rccover. Secondly, on the grounds of misdirection by tho
learned judge before whom the case was tried in telling the jury
that if they found that the posts of the versudah were unlawfully
on the highway that the plaintiff had no right to recover notwith-
standing negligenco on the defendant’s part was proven, and in
refusing to direcs the jury that even if they found that the veran-
dah was unlawfully constructed upon the highway, and thatit was
no obstruction to the defendauts in the proger and ordinary use of
the street for horses and vebicles, that then the defendants had no
right, being private persons, to treat it as a uuisance, and abate
it. And in refusing to tell tha jury that the fact of the verandah
being where it was, was no answer to thc charge of negligence ;
abd that if the verandah and posts could bave been avoided by
reasonable care it was evidence of negligence having been struck
at all, and that the negligence was all on the side of the defen-
dauts, the plaintiff not having contributed in any degree, much
less an equal degree. And the further ground that thero was no
evidence to susfain the defendant’s second plea.
Messrs. Fergusson & Kingsmili, in support of the rule.
Lemon & Peterson, contra.

Macpo. ..ip,{Co. J.—This case was tried before me. Tho follow-
ing were the objections made to the gharge:

1st. That the jury should have been directed that if the horses
left the roadway, and were on the sidewalk (as was the case with
one of them) under the town by-law, they had left the highway.

2od. That tho horses being left, and not being tied, the defen-
dant going inside the store door was guilty of an act of negligence,
:;;d that the question of negligence should not have been left to

o jury.

3. That the coustruction of the verandah, snd the tacit
acquiescence of the council as against a party guilty of negligence
it was lawfully there.

4. That as the verandah and posts could have been avoided by
reasorable care, having been struck is evidence of negligence.

On the first point I had told the jury that the whole roadway
was the highway, and, uader the by-law, the owner driving on the
sidewalk might bo fined ; on the second point I left it for the jury
to say if the defendant was guilty of pegligence in leaving the
horses usticd as he did, ho being a short distance from them. On
tho third objection I told the jury that the supposed acquiescence
of the town council to the versndahb being built if it was unlaw-
fully on the highway. As tothe fourth objection, that the plaintiff
claimed damages for an act of negligence, committed previous to
the arrival of the horses and waggon at the plaintiff's property,
the fact that thero was room enough to pass with reasonable care
could not effect the question of previous negligence.

The damages are claimed as tho rosult of a previous act of
negligence.

charge at the timo of the collision. If they wero in chargo at iho
time, and could have passed if they had used ordinary care, it
would be nogligence if they came in collision with tho obstructions
in the road.

The caee of Quarman v. Burnett (6 M. & W, p. 409), is cited to
show that the defendants wero guilty of negligenco, but the caso
of Lynch v. Nurdin (1 Q. B. 29) shows that it is proper to leavo
the question of negligence to the jury, who would inquire ¢ whether
¢ the horses wera vicious or steady ; whether the occasion required
¢ the servant to bo long abseant frcm his charge; whether no
¢« nssistance could be procured ; whether the street at that hour
s+ waa likely to be clear, or thronged with & moving multitude.”

In this case the whole facts were loft to the jury to eay, whether
the defendants were guilty of culpable negligence, in consequence
of shich the horses had started off. They were told to consider
the natural dispositions of the horses, whether requiring more or
less care. The 2vidence of Massey, who saw the defendant drive
up in front of his store, and, on the sidewalk, spoke to bim about
plaster. lMassey told him where to go, and he would send a man.
Massey went in at one of the front duors. and defendant went into
the shop at the other front dour to inquire about the man, when
the horses started. A clerk was putting up an awning at the shop
adjoining, when the wind suddenly raised oue eund of it. This
might have been the cause of their starting, but it was still for the
jury to consider whethe~ it was not necessary to guard against
such acocidents to horses, which might be quiet in the couniry but
requiring more care in the town.

The verdict was generally for the defendants. On the plea of
not guilty is the verdict contrary to law and evidence? As the
case went to the jury it isa question whether they should not have
found for the plaintiff on this plea. I left it for the jury to say if
the csuse of the horses starting might not have been the sudden
flapping of the awniang which was being put up, and whether it
was not necessary to guard against such accidents happening to
horses, which might be quiet enough ordinarily, but requiring
more care in the town. (Illidge v. Goodwin, 5 C. & P., 190.) If
the injary resulied from circumstances over which defendants had
no control, they are not answerable. Wakekam v. Robinson, 1
Bing., 213, cited for the defendants, admitted the rule laid down
in Gthbons v. Pepper, 1 Ld. Rayw. p. 88,which is against defendauts
in this case, a3 the accident was occasioned by the default of the
defendaut, he being in ckarge at the time, and not maunaging his
horses properly.

No doubt the question of negligenco is one strictly within the
proviuce of the jury, but what facts may be cons:lered by the jury
in determining the negligence is & question of law., Ghibbons v.
Pepper is uot authority to show that if the horse had been left
unfastened that the defendant would have been relieved from the
risk of any damages which might be done if frightened by the clap
of thunder, for he would not be without blame. In this case the
starting of the horses may have been attributed by the jury to the
sudden flapping of the awning by the wind, and may have consid-
ered that the “efendant was thereby relieved from blame, but thoy
should have veen directed that the defendants were not thereby
relieved from blame for not tying or fastening their horses where
they left them, for when they left them they saw the risk of all
mischief, which might follow, even though it might result from the
act of a third party.

As to the grounds of misdirection the jury were not directed as
requested, because the act complained of was not wilful. The
damage complained of was in consequenco of defendant’s alleged
previous negligence. The jury were given to understand that if
tbe defendants hkad buen driving they could have avoided the
plaintiff ’s structure.

The case of Davies v. Mann (10 M. & W. 546) i3 relied on to
show defendants’ liability. There it was held that sithough the
ass was wrongfully on the road, the defendant was bound to go
slong the road at such a pace us wounld be likely to prevent mischief.
Wero this not so, & man might justify drivicg over goods in the
public highway, or over & man lying asleep there, or purposely
runping against a carriagoe going on the wrong side of the road,
There ordinary care in driving would have avoided the mischief.
In the present case nobedy was in charge at the time, and it was

It would be different if the defondants were inlnot the dofendants’ intention that the horses should be put in
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Admitting that horses got off by his negligenco, they
put up without protestion

motion.
cano against an nalawful obstruction,
agninst accident.

The plaintiff has taken issue on the second plea of each defon-
dant, which admits the negligence in leaving the horses unfastened.
In considering the question whether the seccond and fourth pleas
wero proven at the trial I was of opinion that the plea in effect
set up tho right to pass along any part of the highway, although
it may be unlawfully obstructed, not, however, wilfully to destroy
such obstruotion, but, as in this caso, when, by negligence, borses
may have escaped against the will of tho owner, they had a right
to the whole rosdway, unobstructed by a permancat erection. If
that was a proper construction to put on the second and fourth
pleas, they were proved—and, taking that view of them at the
trial, they were, in my opinion, a good defence, and in my charge
to the jury I so stated the law. On consideration of the cases
cited, nud of tho Mayor of Colchester v. Brook (72 B. 339. E. C.
L. R 38) and Dimes v. Petley (15 Q B. 276) I think this charge
was wrong. Iu this case, the property could not be damaged
wilfully without being responsible for the damage, so tuc defen-
dants must be held respousible for damage, although occasioned
by his negligence.

It is 1aid down, as to nnieances in a public highway, that an
individual caunot abate it, unless it does him special injury. If
he cannot abate it wiifully he cannot justify damage to otber
property, o nuisancs on the bighway, if avoiding it he might have
passed on with reasonable convenience. 1 think the second and
fourth pleas were not proved. To sastain them it would be
necessary for the defendants to show that the horses and waggon
touched the posts unavoidably, and so caused the domage. As
there was no one in charge or control the posts wero not avoided
as they might have been, as thero was plenty of room to pass
glong the highway. Utbiok the pleas in this case sufficiently bring
in issue the necessity of defendants’ horses passing over that part
of the highway where the posts were placed. No such necessity
appears, as thero was ample room to have avoided them.

I think there must be & new trial, as the verdict is set aside on
the ground of misdirection. Following the usual course it will be
without costs.*

PARLIAMENTARY ELECTION CASES.

Reported by Tnoxas Hobains, Bsq., LL. B, Barristerat Law.

West Evoix Eiscrion.

(Committes :—Jonx Crawrorp, Esq., M. P. P., for East Toronto,
Chairman ; ALexanpee McKexzie, Esq., M. P. P., for Lamb-
ton, GEoRGR Jacksox, Esq., M. P. P., for Grey, MicHas.
Harcovuzar, Esq., M. P. P., for Haldimund, and Francis Joxes,
Esg., M. P. P., for North Leeds and Greaville.)

Eleld, 1st, That the Assessment Rolls and not the Voters’ Lists are binding upon
Election C i fn all d elections, and that the votcs of persons
entered upon such lists who have not the property quallfication required by
Iaw entitling them to vote, may be struck off the Poll-books b, such Electica
Committees.

2nd. That io the * list of voters intended to be olLjected t0,” the scveral heads of
objection must be clearly and specifically st forth and distinguished against
the names of the voters excepted to.

3rd. That naturalized subjects are not required to procures certificates of naturali-
zation fn order {0 entitle them to vote.—|Quubec, 2nd session Parliament,
23rd February, 1863.]

The Petition in this case was presented by Johun Scoble, of
Glenbanner, in the County of Eigin, Esquire, one of the candi-

* The case was again tricd at the last June County Court sitting, and a verdict
was again given for tho defendants. InJaly term following platntis again moved
for new trial, and a rule nun was granted on the grounds that such verdict was
contrary to law and evidence and the judge’s charge in this, thst under the safd
charge the neglizence of the defendants was proven, and ths verdict should have
been for the plaintiff. Macdonald, Co J, in giving judgment said (after com-
mentiog upon Iutwdge v. Goodwwn (5 C & ¥. 190), Kobrwrson v. Bletcher (15 U, C.
Q B 169), Gidbons v. Pepper, and othier cases before alluded to) I cannot say thet
tho evidence of negligence on the part of the defendant, who drove the horses in
this case, i3 50 clear as to warrant an interferenco by the court. In this cass, the
question of uegligence or no negligence admits of a good deal of argument and
which it is proper for the jury todstermine. 1 cannotcowetothe ccnclusion that
thore are propor grounde for interferenco with the verdict of the jury.,” Rulo
discharged.

dates at the General Election held in July, 1861, alleging that nt
the election of & member to represci. tho West Riding of the
County of Elgin in the Parliament of Canada, one George Mag-
beth, of London, Fsquire, and tho Pectitioner were candidates;
that tho said George Macbeth was declared elected by s majority
of thirteen votes ; that said majority wes only colorable, inasmuch
as the votes of divers persons woro received and recorded in favor
of said Georgo Macbeth who had not the necessary qualifications
ia rospeot of property, separato intorest in partnersbip or joint
property, subjects of Her Majesty, &c.—(Sco Petition in Journals,
Legislative Assembly, 1862) The sitting momber, after an
unsuccessful attempt to contest tho validity of the rccognizance,
and to compel the petitioner to prove his qualification to be re-
turned as a member, answerod tho petition, alleging bad votes in
favor of the petitioner.

Tbe petition was prescated in March, 1862, and in Juno of the
samo year was referred to a select committee.

Upon the petition being read, the sitting member filed s prelim-
inary answer, which was overruled, and he then asked for time to
file his lists of objected votes owing to their non-receipt from his
agent. The Commitiee required him to file an affidavit account-
ing for the delay, which he accordiugly did, and annexed to it the
following telegrom :

¢ St. THOMAS, Gth June, 1862.

¢ To G. Macbeth, Quebec :~—Fowler promises list to-morrow ; I

expect Munro's alss from Aldboro, and Dunwich list at same time ;

will forward at once. .
¢ (Signed) C. C. ABBOTT.”

Upon reading tho affidavit and extracts, the Committee directed
tho lists of both parties to be filed in the office of the clerk of the
Contested Elections, oo or before the 1st July, 1862.

On the re-assembling of Parliament, in February, 1863, the
Committee met on tie 13th, and proceeded with the caso uetil the
23rd February, when their report was presented.

During the session of 1862 but little was done, except tho
appointment of the Committeo.

Hodgins (of the Uppoer Canada bar), for the petitioner, contend-
ed that by the several sub-sections of 8. 4, Election Act, cap. 6,
Con. Stats., Candde, the qualifications of electors wero determin-
ed; that by sec. 61, the votes of unqualified persons were declared
null and void ; that in this case, the votes of persons not possess-
ed of the requisite property qualification ($200 assessed value,
or $20 yearly assessed value) bad been received in favor of the
sitting member ; also the votes of persons described as partners,
joint tenants, &o., who had not established their right to their
separate part or share in such joint property beforo the Court of
Revision or County Judge, as required in sub-gection 3 of section
4 of said Act. That the validity of all such votes must be deter-
mined by the Asscssment, Roll as provided by sab-gection 6 of
seotion 6 of the Election Act.

Irvine (of the Lower Canada bar) argued that the Committee
were bound by the voters' lists, and that the votes of all entered
there could not be questioned ay to property qualification or other-
wise.

The Committee, after deliberation, sustained the petitioner's
argument, snd ordered that the votes of all persons who, accord-
ing to the assessment rolls, had not the requisite property quslifi-
cation should be struck off the poll-books. Under tbis resolution
the petitioner struck off 65 names from the votes in favor of the
sitting member.

The petitioner being now in a majority of 62, called aupon the
sitting member to prove » majority in bis favor; and the sitting
member under the same regolution struck off 31 from the votes
in favor of the petitioner.

Irvine, for the sitting member, then offered to proceed with that
portion of his list entitled ¢ List of persons irregularly and im-
properly assessed—names not given in full—consequently ineli-
gible and objected to by Mr. Macbeth,” and to show thaat tho
persons so objected to were similar to those described in Mr.
Scoble's list in class III., ¢ as partners, joint tenants, tenants in
common, &c.

Hodgins, for the petitioner, opposed fhe applicatiocn. An offer
had been made at the opening of the case to withdraw the peti-
tioner’s class IIL if the sitting member would withdraw this, but
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tho offer was refused. The petitioner's lists had been prepared m
accordnnce with precedents, and ho bad sct forth his objection to
this clags of votes thus: ¢ These voters are objected to on the
ground that the partics so represented s voting 1n favor of the
snid Georgo Macbeth at said election were, before and at the
time of their so voting, entered upon the Assessment Rolls of

the Townships forming the West Riding of the County of Elgin |

ns partners jn business, joint tenanty, or tenants in common, or
par ndivie, and were assessed jointly with one or mere other
persons or owners, tenants or occupants of roal property, but
the value of whose share or interest had not been determined,
and was not sufficient to entitle them or any of tham to vote or be
entered upon the list of voters in reapect of the preperty for
which they were jointly rated ; and becauso they had uot pre-
viously established their right to vote at said election, or their
right to their part or share in said real property before the Court
oo Revision or County Judge, according to the provisions of the
election and assessment laws, 80 as to entitle them to bo entered
on the Assessment Rolls and Voters’ Lists as by law required,
and because they were not in any maoner entitled tu vote at said
election.” He cited Warren, p. 277, 824, and Erdsforth v. Farrer,
4 C. B. 9; and Woollett v. Davis, 4 C. B. 116.

Irvine, in reply, contended the list was sufficient, innsmuch as it
appeared from the names given in thatthe partics were juint owners.

The Committee then deliberated for several days, when the
learned chairmnn delivered the following judgment, which was
unanimously concerred in by the Committee : —

Tue CuatryMay. —Tho list of voters intended to be objected to
by tho sitting member has unquestionably not been prepared with
that care and accuracy which the petitioner’s list exlubits: byt
notwithstanding this the Committee have up to the present time
been able to do substintial justice without giving effect .o techai-
cal objections; and I must say that { am not disposed to give
effect to such objections unless I find the law regulating the pro-
ceedings of election comnittees in this respect, as construed and
expounded by able text writers and by legal authority in apalo-
gous cases, to be clear upon the point. It would certainly have
been cn easy matter for the party preparing the sitting member’s
list to have introduced into the heading of this class the objections
that are now raised to the legality of such votes, viz.: that the
votera are not qualified by reason of the pacties being assessed as
Joint tenants or partners only, and the interest of the party voting
in the joint estato bas not been defined and his name entered
separately in the assessment roll. The beading of this class of
objections appears to me vague and uncertsin, and unless we im-
port into it words of explanation I do not sce that we can make
out precisely whbat is meant. To assess two or more persons
jointly cannot be said to be an irregular or improper assessmeunt.
1t is the usual and proper course followed by assessors and is not
ope~ to apy objection that I can perceive. To bave the interest
of joint tepants or partners in the joint estato defined aud entered
on the assessment roll, for the purpose of qualitying such persons
to vote, is another rantter.

I refar to the proceedings of this Committee in scrutinizing
votes objected to on both sides to shew that in our judgment the
pames of voters need not be given in full, and the contraction of
of & Christian name does not of itself render the voter ineligible.
No reference whatever is made in the whole list to joint tenants or
partners, nor any objection made to votes on the ground that joint
tenants or partners voted on the joint estate without having their
iaterest defined and entered on the assessment roll, are at liberty
now to supply omissiont or import into this document language to
define its meaning. The law as construed by those who have
given to questions of this kind the most carcful attention, and who
haveconsidered and written upon it, without reference to party pre-
Jjudice and party feeling, appears to me to be clear upon the point;
and if we are to be guided in nur proccedings by authority and
precedent we are bound to give effect to the technical objection
and refuse to go intc any scrutiny of these votes. To support
this view of the case I cannot do better than quote from Warren's
Law and Practice of Electien Committees. He eays: ¢¢The ¢list
of voters intended to be objected to,’ is 8 document of equal im-
yortance with the petition, and raquires great care in the prepara-
tion of it. The fundumental statutory requisite as to the character

of 1t 18 that in the said lists must be given the several heads of
objections, distinguishing thesame against the hist of voters except-
ed to.”"  After stating what are substantinlly the provisions of the
Election Petitions Act, Mr. Warren proceeds as follows: ¢ It is
necessary, therefure, for & petitioner first to consider whether o
| proposed objection be a valid vne in point of law, and whether in
point of fact it can be sustained by evidence. Secondly, to specify
j and distinguish 1t agrinst the voter’s name on the list. In theso
requisites aro involved correctness of the name and description of

the voter, and especially in respect of his number on the Register,
; together with o printed and precise statement of the objection
jintended to bo insisted on. This 1s for the purposo of at ounco
guiding tho Commitiee and of cnabling the opponent to meet tho
cuso fairly and fully, and deprive him of any pretence for alleg-
ing that ho has been resisted by a vaguo defection or erroncous
statement ; one, moreover, which may have been, perhaps, design-
edly such. It is better to be over-scrupulousty precise than
hazardously compendious, for it is a logic often strenuously urged
in committees tiintit is hard for a voter to bo disfranchised on tech-
nical grounds not brought forward with techmzal sufficiency, and 1f
there be any leaning it ought surely to be in favor of the franchiso.
Were committees to be Jux in enforcing accuracy in these cases,
they would fritter away the great aud beneficial provisions of tho
statute, open the wide door to fraud, and offer a prewium on
veghgence.”  Apply the language used by the distinguished
writer whom I have quoted to the csse beforo us, and iv my judg-
ment it disposes of the question and sustains the techuical objection
which has becn made. All text writers on the subject concur in
. this view of the practice. There are also cases which have been
i decided by the Court of Common Pleas in England bearing strong-
ly in favor of this objection, the force of which sustawned and
supported as it has been by such suthority I have felt myself
unable to resist. On behalf of the sitting member no case has
been cited by his counscl in favor of the argument ho addressed
to us when endeavoring to uphold the sufficiency of this heading ;
and from the careful consideraiion winch he has given to ns
client’s case, I am persuaded that couid such a cnse have been
found he would not bave overlooked it. The objection that part-
ners or joint owners of property cannot vote unless their intercst
in the joint estate be defined on the aseessment roll—although
qualified in all other respects—I regard as a technical objection,
and we are I think not called upon to disfrauchise voters on tech-
nical grounds not brought forward with technical sufficiency.
For these reasons I feel myself compelled to uphold the objection
of the counsel for the petitioner.

The petitioner then withdrew his hist of objected votes under
this head.

The sitting member then offered to strike off certain votes in
favor of the petitioner, on the ground that the said voters ¢ had
not obtained certificates of naturalization.’”” The Committee
resolved that such was not a valid objection. He then applied for
a Commission to show that the petitioncr was ineligibie, and that
a voter had been intimidated by the petitioner or his sgents, and
that intimidation would, under the Election Act, disentitle tho
petitioner to the seat. Oa reading the 23 Victoria, cap. 17.
the Corrupt Practices Prevention Act, the Committee determined
the poiant against the sitting member. This exhausted the sitting
member’s list, and the petitioner (John Scoule, Esq.,) being ina
majority, was declared duly elected and took his seat accordingly.

IRISH REPORTS.

(From the “ Law Times.”)
HuGues v. Murgay.
Attorney— Costs— Reference Lo tazation o fler twelve months—Syeaial circumstances.

Where an action bad been broughit by an atterney for a sum of 68l, balance of
untazed costs, more than twelve months after the delivery of the bill thereof:
and it appeared that befuro activn brought, the attorney had offered to take a
sum of 40/, fu full:

Held, that it was & proper caso for a reforence for taxation, and the speclal circum-
staunces were saffictent, under the 12 & 13 Vict.c.33.s 2.

O Driscoll, on behalf of the defendant, moved that the proceed-
ings in the action be stayed, and for a reference to taxation of the
bill of costs, the subject of the action, the defeudant offering to
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lodge tho money. The costs were iucurred, and the bilt duly
delivered, upwards of twelve -aouths prior to the commencement
of the action; but it appeared trom the affidavit of the defendant,
that prior to the bringing ot the action, the plaintiff had offercd to
tako 40L in full of the amount claimed, and had afterwards gerved
his summons and plaiut for the full bulance, viz., 68, The
affidavit also relied on the #i-health of the defendant, and bis ab-
sence on that account from town; but this was contradicted by the
ﬁlui.r;:;ﬁ'a aflidavit, but the offer to settle for the 404 was not
enied.

Latwless, Q. C. (with him MeKenna), submitted that no special
circumstances were shown, sufficient to justify an order under the
statute 12 & 18 Vicc. 63. Re Barnard, 2 DeG. M. & G. 359;
Le Whcher, 13 M. & W. 549, were cited. They also urged that,
if the order shoull be made, it ¢hould provilde that the plaiutiff
shoula have the costs of taxation and the costs of the motion, even
though more than one-sixth sbould be taken off.

Moxauax. C. J.—The mere circumstance of the attorney here
offering, just before be brought hisaction, to take a sum of 40/ in
full, of 2 swm of 68. and then bringing his action for the latter
sum, is, in my judgment, nmply sufficient ¢ special circumstauce”
to bring the caso withio the statute. Let further proceedings be
stayed; the defendant to bring in and lodge the sum of 68/ wiihin
o week ; refer the bill of costs to 1axation; and reservo the costs
of taxation and of the motion for the court.

GENERAL CORRESPONDENCE.

Absconding deblors— Land o0.ly—Division Courls— Costs.
1o 1ue Epitons op Tue Law Joonyal.

St. Thomas, 23rd November, 1863.

Dear Sies,—1 tuke the liberty of asking your views on the
following case.

B. owns a valusble farm in the county of Elgin, but no
chattel property of any description. Ile absconds to the
United States, baving first let his farm for three years, being
poid the reot for the whole term in advance. 1Ie leaves
various creditors behind, to whom he is indebted in sums
from $40 to 390, nove as much as $100.

Have the creditors any remedy in the Division Courts?
(See Form of Attachmeunt, page 180 Coasol. Stat. U. C.; also
section 199, page 182, sumo statute.)

It does not appear to e that a creditor can make the affi-
davit necessary to tuke out an attuchment where lands ouly,
aod not goods, ave left behind the absconding debtor.

[s not the coly vemedy through the County ucd Superior
Couits ?

If (v, could the Clerk tax County Court costs ? or could the
Judyze properly grant a certificate for costs ?

Your avswer through the Low Journal will much oblige.

Yours respectflully, 11

[Tt does not nppear to us that upon the facts stated by our
correspoudent # Divistoa Court would have power to issue an
uttachment.

It would homever, we apprelend, under see. 4 of Con. Stat.
1. C., cap. 25, be within the jurisdictivn of the County Court
to do so.

IT attachment were issued from the Cou ty Cuurt, though
the amount be under $100, we should think that the Judge
would, under the circumstances, certify for Couaty Court
costs,—KEps. L. J.]

Staying second action Gl costs of first paid.
To Tue Epirons of Tiug Law JouRvar.,

Gevrienen,—I beliove iv is the establistied practice for the
court to stay a second action of ejectment betwoen the same
parties, till the costs of the first are puid. But I have sowe
doubts as to whether this practice is applicable to actions
other than ejertarent.  IF 10i too much troulle, 1 should like
to know if in an action for slauder, where plaintiff (a worth-
less man) accepts n nooswit, and afterwards bLrings n second
action for the same slander without paying the costs of the
first, his proceedings can bo stayed till the costs ui tho first
aro paid?  Your opinion will greatly oblige

Yours, &e., AN OLD SuBsCRIBER.

Kiagston, Nov. 27, 1803.

[Where a second action is o,.pressive and vexatious, the
court has a discretivnary power to stay it till the costs of the
first action be paid. That it does not necessarily follow thae
because a plaintif failed in his first action, his sccond must
be oppressive. ‘T'he circumstances under which he failed in
the first nction must be known to the court on an application
to stay the second action. If the first action were withdrawn
from the jury on the eve of a verdict for defendant, and plain-
tiff be wholly unable to pay costs, the court no doubt wovuld
stay the second action (See Frouse v. Loxdale, 8 L.T.N.S. 514).
It is impossible, however, to lay down a rule which will apply
to all cases. The application is one to the discre:ion of the
court, aud each case must depend on its own pecaliar circum-
stances {Io.). The application, however, to be successful,
must be made with reasonable promptitude (16.).—Eps. L.J.}

' MONTHLY REPERTORY.
COMMON LAW,

Q. B. BaiLey aNp otugrrs v, Epwarps,
il of cxchange— Consideration—.1ccommodation—Renewal.

Defendant being indebted in o certain amount, gace his creditor
acceptances for o large amount, which the creditor endorsed to
third parties for their accommodation, and they endorsed them to
the plaintifi's for value.  One of them was dishonoured and twice
renewed, and while the last renewal was In the plaintifi’s hauds,
they were parties to a deed of arrangement with their endorsers,
in which they covenanted, not to sue any of the other partics on
bills upon which, as between such parties and their endorsers, such
parties would not be liable. Yreviously to the last renewal, the
defendant had paid the bLills to the amount he oved the drawer,
and the plaintitls then sued upon the last renewal of the bill.

Held, that the question was, not whether there was value for the
original acceptance, but whether it was a bill on which, as between
the endorsers and *)e vlaintifls, the endorsers would be liable.

Pixanp v, Krockyas,

Q. B.

Bl of cachunge—Foragn llls—Drawn i sets”—~Joss of first
“sel—Liakility of endorser.

Wihere a forcign bill is drawn in sets in the usual way, and the
firs* * set” is lost by the holder, he caurot sue a prior endorser,
who neither endorsed to him, nor has the other sets in his posses-
; sion, althouzh he may be entitled to recover them from any party
who has posgsession of them, and

Semble, that any remedy he may have, if any, is against his own
immediate endorser.
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EX.

Contract— Payment—London banker's drafi— dttoruey-— Costs

In support of a pleaof payment it was proved, that the plaiotiff's
attorney wrote to the defendant, requesting the remnttance of a
debt, and 153, 4d, for the sttorney’s cost. The defendant seat a
banker's drafk for the amount of the debt, but took no notice of his
attorney’s charges. The attorney kept the draft.  The jury found
i verdict for the defendant on the plea.

Held, that the evidence was sufficient to support the plea.

Cave axp avorier v, CovLsox,

Q B

Award— Arbitration— Urapire-—Eiection by lot—_lward agreed ton
the absence of one arbitrator,

Where the umpire and one of the srbitrators, in the absence of
the other (without any defanit on his part) arrived at a decision,
though they inforined him of it, and afforded him an opportunity
of objecting thereto, before finally and formally making their
uward,

Held, that it was bad,

Although the election of an umpire by loi, may not be neces.
sarily bad, where the arbitrators have previously agreed, that
cither of two parties proposed, are it aund proper persons for the
office; yvet this wust be made out plainly and cleagly, or the
ordmnary rule will be adhered to.

Moreav v. BotLr AND ANOTHERL.

Tuorre v. Tuorry.
Devise—Right-licirs of testator's nawe.

Under a devise of an estate, aficr the death of a testator or of a
tenant for life to testator’s right-heirs of his nuwe, if any such there
be, & person not right-heir at the time of the desth of the testator
or tenant for life cannot take, but the estate in defanlt of a right.
heir of the testator’s name will then vest in the right heir,

LX.

EX.

Bill of sale—Interpleader—Apparent ownership—dctual delivery—
‘ontinued possession of grantor.

Where there is an assignment, with actual delivery, and visible
change of ownership and possession, the Bill of Sales Act dovs not
apply, and although some portion of the assignor’s family remain
on the premises, thatis only evideace on the question of possession,
which is for the jury.

DavIEs aAxp ANOTHER v, JoNES,

EX.

Sieriff— Erecution— L'rlortion—Postession money— Valuation,

Hevuiwenn v, Heywoon,

1t is extortion for a bailiff on a f fa to charge costs of o second
man in possession, and of a valuation of the goods,

EX. IN RE AN ArTenwey.
Atorney—DPractice—Irreqularity—Crimenel unpulations—Form of

will.

On an affidavit tmputing criminal couduct to an attorney, the
form of the rule in the first instance is to show cause why he should
not be struck oif the rolls, or be suspended from practice for =0 lons
a time, as the coury shall think fit.

EX.

Costs— Pleading—Jurisdiction— Continuance—22nd and 23, rules of
pleading.

Where the defendant, after pleadiog by leave of a judge, with-
draws his plea, and pleads a matter of defence arising afterwards,
and the plaintilf confesses such plea, the plaintitf is entitled ander
the 22nd and 23rd rules of plca(}inz. Hil 7, 1553, to his costs upto
the time of pleading such plea, although it is neither pleaded to-
gether with pleas of defence arising before the commencement of
the action. nor contains any allegation that t"~ matter of defence
arose after the last pleading.

How wrtit v, Brows.

Q. B,

G antee—Taliing seenrity from debtor— Discharge of surely.

BiNcisan v. CorprTT,

The defendant having given to the plhaintiff a continuing guaran-
tee for woods, to be supplied on a credit of two months, and a
]iubi“l{ having accrued thereon, the plaintiff, the creditor, took
from the debtor (without the privity of the defendant) a legal
morteare of ecrtain property as seeurity, not only for the sum then
due, but for any further sums which might become duc on the
guarantee, with & covenant by the debtor, to pay the same within
six months after they should have so become due.  In an action
brought to recover sums which became due subsequently —

Held, that the subsequent supplies were under a new contract,
onlun extended credit, and that the defendant as surety, was not
liable.

Q. b.

Leriw n~ Indutment — Jurisdiction—Judgment in County Court—
Judgment susnnons— Amendment of —Eigfect of adding husband's
nuame.

R£G v. PEARCE.

A woman having obtained judgment against the defendant, in 2
County Court, married, and afterwards, in her maiden name, took
out a judgment aummons against him in another district, which on
the hearnng, the judge amended by inserting her husband’s name,
and the defendant was then sworn and examined, and was after-
wards indicted and convicted for perjury at that hearies,

Held that he was impeoperly convicted, as he had been sworn
in a cause in which there was no judgment, snd in which the County
Court judze had no jurisdiction.

Cc.p.

A cheque payable to bearer, was presented for payment ata
bauk. The cashier placed the money on the connter and went away.
The besrer commenced connting the woney, and while so dving the
cashier returned, and said the money could not be paid.  The
bearer refased to refund the money. It was thereupon taken from
him, In an action for assault and treapasa, it was

Held, that the property in the money passed at the time the
cashier placed the money on the counter, and thercfore an action
would lie.

CuaMsErs ¥, MILLER AXD OTHERS,

v

N

Q B.

Promissory stote—DLayabic on demand—Menorandum on back o ihe
note—Extending tune for payment— Eifect of—Statule of Lunile-
tions

Wartkive axp avotnrr v. Fige, EXkcuror.

A promissory note was given more than six yeare before action,
with & memorandum indorsed on the back, by the payees, to the
effect that they undertook, that no demand should be made for
pavment during the life of the maker.  An action being broughe,
within six years after the death of the maker, agaiust his esceutor,
he pleaded the Statute of Limitations,

Held, that the plaintifi’s were entitled to recover, *f not upon the
note itself, at all events, on a special court setiing fo.*h the cffect
of the arrangement,

LX. Frevine v, FLesine,

Devise—Latest wnbignity— Admixsilality of paro! eviden..
On adevise to the testator's son for life. and at his death to
de<cend 1o the testator's grandson Henry, it appearing that there

were two grandsona of that nawe, parol evidence was Tieid admio:
aable to show which of them the testator meant,

LN WALRER T, OLDING.

Iuterpliader order— Sale under—Iaahility of cxecution evedior,

Where goods have been wrongfully scized under a fi. fa., and
are afterwards sold under an interpleader order, the exceution
= ereditor is not Hable for any loss that may accrue by such sale, or
by any procecdings subsequent to the interpleader order.
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CHANCERY.

Crargy v. Macintosm.
Macizrosu v, CLarhg,
Vendor and purchaser— Msrepresentation— Caveat emptor.

1f there be anything in the nature or circumstgpces of the
representations made by a vendor, ealeulated to excite suspicion, or
to require eaplanation or investigation, the purchaser is bound to
be on his guard, und must bear the consequence of any negligence
on kis own part.

1f the purchaser, not satisfied with the representation, proceeds
to investigate and inguire for himself and has & fuir opportunity
of testing the accuracy of what the seller has represented, he must
abide by the consequences  C. advertised a brewery and leasehold
property for sale, and M. with a view to purchasing the same, visited
the brewery, saw the books, signed an agreement to purehase,
accepted the title, and paid part of the purchase money. Subse-
quently, on taking further advice, he refused to complete on the
ground of misrepresentation.  Previously to the agreement, con-
flicting statements of the value had been made,

Held, that the statements were such as to put the the purchaser
on inquiry, and specific performance was decreed.

V.C. 8.

V.C. W. Re Ers Assurasce Socrery,
Wirnians Cask,

Axcuor Compraxy’s Cast.

Jomt stock company—Amalyamation— Qbject and scope of company—
Acqurescence——Credilors representative— Costs,

Although an amalgamation and purchase of the business and
liabilities of one joint stock company by another established for
similar purposes may be wlira rives, as 8 transaction not within the l
mreneral scope and purpose of the business of such a company, and
unauthorized by the deed of settlement ; there may have been such
an amount of subsequent acquiescence as to render the attempted
amalgamation, though im‘uliH in its inception, binding as between
the Lwo companies.

QObservations upon the creditors representative and his costs of
appearance.

M. R, CLARKE v. Mavrras.

Practice—Tazation—Costs betwecen parly and party—Erpenses of
wcitnesses summoned but not examined—.1ttendance of county solicitor
—Shorthandaeriter's notes— Enrolment of decree.

Where the costs of a snit were ordered to be paid by the defendant
as between party and party, they were held to include the expenses
incurred by the plaintiff, in bringing up the defendants witnesses
to be crossexamined in court, when their attendance was reasonably
necessary, notwithstanding thev were not cross.examined, and also
the expense of the shorthand-writer's notes of the evidence mven
in court, taken at the suggestion of the judge; but they were held
not to tnclude the expenses of the utt('m{ancc intown of the county
solicitor, for the purpose of superintending the cross.examination,
in court, of the plaintiff's witnesses, nor the costs of the cnrolment
of the decree by the piamtigh.

Tuoxs v. Joxgs.

L C

Lower — Survivorship — General equitable powrcr—Appointment by
married woman~— General devise— Will act (1 Vic. ch. 26) ss. 8,
24, 27,

A general equitable power of appointinent over real estate, was
given to the survivoer of A and B,

A, who was a married woman (with testamentary capacity under
her settlement) by her will made in 1838, in the lifetine of B, who
afterwards died in A's lifetime, made a general devise of her real |
estate,

Held, that the general devise by A, was to be taken as if executed |
immcdiately before her death, and was a good execution of the
power given to the survitor of A and B.

The effect of the will's act ss. 8, 24, 27, on such a devise by a

married woman, considered.

V.C 8. Wanzer v, Syrn
Dartnership— Division of profits— Parol agreement.

Where two persons carrying ont business together, and one carry-
ing on business alone, agreed by patol to join in a particular
adventure which was carried out by contracts, in which they were
described as of their respective houses of businesy.

Held, that in the absenceof any shpulmions or evidence of dealing
to the contrary, that the three individuals were entitled to partici.
pate equally in the profits.

V.C.W. Kxsieur v. Cory,

Practice—Sccurity for costs.

A defendant before moving that the phintiff be ordered to give
security for costs, i bound to make inquiries of the plaintifi’s
solicitor, as to the plaintiff's address, a refusal by the solicitor to
give such information, being a material reason for inducing the
court to make the order,

An accidental mistake in the address given by the plaintiff, with-
out any intention to mislead, will not entitle a defendant to security
for costs, especially where the pluintiff has a fixed place of residence
which might have been obtamned from the solicitor upon inquiry.

M. R. Lavcaster v, Erce,

Deed of arrangement with creditors— Admission by trustees of creditor
to exccute decd— Evidence before execution— Kefusal to pay dividends
after cxccution—Suil to compel payment— Costs,

Although trustees of a creditor’s deed may refuse to allow any
creditor to execute the deed until he has produced satisfactory evi-
deuce of the existence of his debt, yet, after they have permitted a
creditor to execute, they cannot refuse to pay him his share in the
dividends, except upon grounds such as frand or forgery, which
would be sufficient to justify them in coming to this court to have
the name of such creditor expunged from the list of creditors exe-
cuting the deed. .

In a suit by a creditor who had been allowed to exceute a credi-
tor's deed against the trustees, to have the trusts of such deed car-
ricd out, the trustees having, as the court thought, without sufti-
cient renson, refused to allow him to participate in the dividends
declared in 1espect of the estate, the court made the trustees pay
30 much of the costs of the suit as had been occasionced by their
having contested the plaintiff’s right as a creditor.

L.C TavLpor v. STANIFORTH.

Erpectand heir—Contingent reversionary interest—Inadequate price.

This was an appeat from a decision of Vice-Chancellor Woad,
The object of the suit was to set aside a sale by the plaintiff of his
reversionary interest in certain real estates, on the ground of inad-
equacy of price.  The Viee.Chancellor held that the sale must be
set aside.  The defendant, whose interest it was to uphold the cale,
appealed.

V.C. K. Buake v. Prrers.

Will— Construction— Waste— Fully estated— Timber leascholds—
Dilapidations.

A., testator, by his will devises frechold, leasehold, and copy-
hold property to his sister E, absolutely, on condition that she
dispose of it by deed, will, or otherwise, and a devise of the
property in defanlt of due disposition to J. W. P, with an execu-
cutory devise over inacertain event, with a restriction upon entting
timber, except for necessary repairs.  E., by her will, disposes of
the praperty in question, with other property, and gives certain
portions to J. W. P., with a like devise over, and a like restriction

| against cutting timber. and also a proviso that he shall keep the

leaschold property fully estated with three lives, J. W. P remaing

"'in possession for twenty-cight vears, and commits various acts of

waste by cutting large quantities of timber, suffering the buildings
to become dilapidated, and omitting to renew leases.  On bill filed
by the person taking under the executory devise over,
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Held, that 3, W, I3 estate was liable for the timber cut, beyond
what was necessary for repuirs, and also for omitting to renew the |
leases, but not for the permissive waste, and inquiries as to portions
of the buildings alleged to have been taken away, and as to
whether the property could be kept fully estated,

M. R,

Voluntary setflement— Undue influence— Unmarried woman—Cancel-
lation— Burden of proof—=Sale of reversion—Inadequacy of price
—Lapse of time— Relationship between the partics.,

Suare v, Leacw,

A voluntary settlement, exccuted by a lady under the influence
of her brother, she having no independent professional advice, by
which the property waa settled upon herself for life, remainder to
her children, and, in default of jssue, upon her brother and his
family, set aside at the instance of the lady and a husband with
whom she afterwards intermarried.

The Court considered that independently of the relation in which
the parties stood to each other, the contracts of the deed threw the
burden of proof upon the defendant to prove its fairness,

A purchase by the other brother of a reversionary interest of his
sister at an undervalue, set aside after the lapse of upwards of ten
{'cnrs, the Court considering that the lapse of time which would
1ave been most material i the transaction had been among stran.
gers, was not a bar to relief in consequence of the influence exer-
cised by the brother over the sister, which did not cease till about
two yeurs before bill filed.

M. R.

Will— Construction—Bequest of residue— Trust of reference—Remote
ness— Lxecutory trust.

GosLING V. GOSLING.

The testator, by his will, direeted cortain estates to be purchased
by his trustees, and the trusts thereof, in a certain event, were
declared to lie to his nephew A. for life; remainder to his first
and other sons in tail male; remainder to the younger brothers of
such nephew successively for hfe; remainder to their respective
first and other sons in tail male, remainder to the testator’s brother
for life; remainder to his first and otler sons in tail male; remain-
ders over.

The testator then bequeathed his residuary personal estate to his
trustees, upon trust, to invest and hold the same upon the same
trusts as were declared of the cstates to be purchased, or as near
thereto as the rules of law and equity would permit.  Then follow-
ed the following proviso:— Provided, nevertheless, and I hercby
declare, that the said accumulations and personal estate shall not,
nor shall any part thereof, vest absolutely in any tenaat in tail,
unless such person shall attain the age of twenty-one years.” There
Wwas no trust to invest and accumalate the intermediate income.

Held, that the proviso was an integral part of the gift of the
residuary personal estate, and was not simply a superadded limita-
tion, inconsistent with the previous absolute gift, and that as the
trusts under it were not limited to take effect within twenty-one
yenrs after the testator’s death, the whole gift was void.

A trust to invest property and hoid the same upon the same
trusts as are previously declared of other property directed to be
purchased, so far as the rules of law and equity will permut, is not
an executory trust.

V.C. K.
Settlement—Construction—* Except an eldest or only son for the time
being.”

E. C-, by two deeds of settlement of cven date, limits lands to
himself for life, with remainder to his cldest son, R. E. C., for life,
with remainder to R, E. C.e sons in tail male, with like limitations
in succession to his second, third, and every other of his (E. C.'s)
sons and their issuc in tail mate. There is then a limitation of the
D. estate for 1,000 vears to trustees to raise £13,000 for portions
for younger children, the words being ** upon trust for all and every
the children of R E. C. then born and hereafter to be born other
and besides an eldest or only son, for the time being entitled under

Erusox v. Tioxas,

the indenture, &c., to the cstates thereby scttled in possession or

remainder immnediately expectant on the decease of E. ¢ and R
E. C." The eldest son of R. E. C. baving died, his fifth son
became kis eldest son, and the question arose between the younger
children and the representatives of the deccased eldest son of R.
E C whether such representatives were excluded under the words
of the clause,

Jicld, that words applied not to a single indisidual, but to more
than one, and not to a single period, but to a succession of periods,
and that therefore the representatives of the eldest son of R E. C.
were excluded.

REVIEWS,

A Yaxpy Boox or e Law ofr Dower, witn Statutes,
Forus, PLEabings, &c. By W. G. Draper, Barrister-at-
Law. Toronto: W. C.Chewstt & Co., King-street East.

The law of Dower is of more importance in Upper Canada
than in England ; for in England the husband may and gene-
rally does destroy his wife’s right to dower by a declaration
to that effect, with or without her concurrence. So far from
this being the case in Upper Canada, the right of the widow
to dower is strictly preserved, and the remedies to enforce it
have of late been {acilitated.

The want, therefore, of a handy book on the law of dower
was a want which we could not expect to be supplied by a
writer in the mother country. It has, however, been supplied,
and well supplied, by Mr, Draper, in the small volume that is
now before us,

The volume contains only 140 pages, and yet, 80 far 88 we
can ascertain, omits nothing that 18 really pertinent to s work
of the kind. The references to Upper Canadian statutes and
Upbher Canadisn decisions are numerous. The work is in fact
thoroughly Upper Canadian in its purpose, and should receive
a thorough Upper Canadian support.

The main body of the work is divided into twelve chapters.
These are headed *Dower,”” ‘“ Marriage,” * Seisin,” * Death
of the husband,” **Of what estate & woman is dowable,”
** How dower may be barred or defeated,” * The measure of
damages on dower,” “Of assignment of dower,” *‘ Practice
on Dower,” *Costs.” Then follow several useful Forms,
Rules of Court, Statutes, and an article from this journal on
the Act for the better Assignment of Dower. The whale is
preceded by an ample and well arranged Index, and s Table
of Cases. No less than 125 cases are noted.

W2 are much pleased with the practical style of the
author, and we are no less pleased with the mechanical execu-
tion of the work by its publishers. The book itself is credit-
able to Canada, and we hope the day is near at hand when
such works can be said in Canada to be not only henorable
but profitable to the authors. The circulation hitherto of law
books has been anything but encouragiug, With the steady
and continued increase of the number of the profession, there
must be a corresponding increase in the number of those who
purchase law buoks.

We <o not imagine that the prefix of “handy’”’ (so common
of late) will give to a Jaw book in Upper Canada any circula-
tion beyond the limits of the profession. Attempts to convert
law books into light literature for use on railways and steam-
boats. have not been successful. Those who want amusement
consult books of a different class. Those who need informa-
tion on questions of law, if not themselves lawyers, find it to
their ndvantage to take the adrice of those who are competent
to give it.

We can safely recommend Mr. Draper’s work on tho law
of dower to tha patronage of the profession in Upper
Cannda. It is well written, well arranged, and well got up.
The price is §3.  Wo have tested the work, and can wit:
confidence say that it is rcliable. It is designed to supply
a want long felt, and is equal to its design. We com-
gratulate ita author upon having eo creditably acquitted
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himeelf, and having produced a work that will provo of real
servico to tho_professivn to which he belungs.

Tuze Law MaoaziNe anp Law Review, London: Butter

wortus, 7 Fleet-atreat.

The number for November is received. Its comtents are,
1, “ The Rights, Disabilities and Usages of the Ancient Eng-
lish Peasantry ;” 2, *Indefeasibility of Title; ” 3, * Crimi-
nal Procedure;”” 4, “Oun the Economical effects of the Pateat
Laws;” 5, “On American Secession and State Rights;”
G, “Gifts in Equity;” 7, “International Law;” 8, “On
Lozal . Procedure; 7 0, ‘ Bankrupt Law of Scotland;”’ 10,
‘ Extraot from Lord Brougham’s Letter to the Earl of
Radnor.” The first is a continuation of a series of papers of
much interest to the carious. The sscond deals with a sub-
jeet of great advantage in theory, but most difficult in prac-
tice. The third advocates several reforms in the administra-
tion of criminal justice, including the appointment of county
Crown attorneye—a step which we in Canada took in 1857,
and which we hiave since had no cause to regret. The fourth
is a valuable paper, read at Edinburgh on the 9th October
last, before the National Association for the Promotion of
Social Science, by W. Hawes. The fifth is a letter from Judge
Redfield of the United States, combatting many arguments
contained in a recent article of the Law Magazine in favor of
tho right of secession. The sixth is aa elaborate and really
valuable paper, on the subject of gifts in equity, or rather the
application of the rule that equity will give no assistancs to
a volunteer in the case of an incomplete or imperfect gift.
The soveuth is & letter from the Hon. Wm. Beach Lawrence,
of the United States, which was intended to be read at the
wmesting of the National Association for the Promotion of
Social Science, in Edinburgh, but through some accident did
not reach the hands of the Secretary till the meeting had
closed. The eighth is a paper which was read before the
Association by Robert Stuart, Esq., barrister-at-law. The
ninth is a paper which was read before the samo Association
by James McClelland, ¥sq., President of the Instituto of
Accountants and Actusries, in Scotland. The tenth is an
extract from Lord Brougham’s annual letter to the Earl of
Radnor, wherein the veteran law reformer laments the death
of Lord Lyndhurst, and shows to what a great degree he was
indebted to the deceased for important law reforms that he
carried. The number is replete with good reading from
talented pens, We recommend all who take an interest in
things beyond the mere routine of the profession, to become
subscribers to this most useful and most able magazine.

Tae Wsstarnsrex Review. Now York: Leonard, Scott & Co.

The number for Gcotober is received. The titles of the dif-
ferent articles are sufficiently indicative of the contents
These are, * The French Conquest of Mexico;”” “ Romala;”
“ Miracles; ”” ““Gervinus on Shakspeare;” “ The Treaty of
Vieana;” ‘Wit and Humour;”” “The Critical Character;?
“Victor Hugo;” ‘ Mackay’s Tubingen Cshool.” We have
read the paper on * Wit and Humour,” and greatly admire
the train of philosophic thought which pervadesit. The lover
of pbilosoghy will also find much to admire in the article on
¢ Critical Character.”

Toe Epixpuror Review, New York: Leonard, Scott & Co.

The number for October of tbis standard Review 35 also
reccived. The contents ave, ** Queensland ;2 * Gregorovius-
Medieeeval Rome;” ¢ Cadastral Survey of Great Britain;”
“ Macknight’s Lifc of Bolenbroke;” ¢ Austin on Jurispru-
denca:”” “The Royal Academy ;™ ¢ Chbinchona Cultivation
in India ;77 ¢ Phillimore’s Reigo of George III. ;7 “*Tara, o
Mahratta Rulo:” “The Colonial. Episcopate.”” The latter

covers ground recently occapied by us, when we disoussed the
validity of commissions appointing bishops in this colany,
The writer points out the difference between the English
Church in England and the English Church in the colonies,
In Eugland it is the church of the state, supported by the
state ; in the colonies it is a voluntary nssociation of Chris-
tians of a particular denomination, having no greater legal
rights than those enjoyed by other denominations. Indeed
the writer goes farther than we conceived it necessary to go.
He argues that the act of the Imperial Government in consti-
tutiag bishoprics of the English Church in a colony, in no
manner diff -+ from the actof the Roman see in recently par}
colling out England into territorial dioceses—an act which at
the time excited much comment in the mother country. He
shows, however, that Eoglish bishops in the colonies have
no more coercive powers than Roman Catholic bishops in
Eogland, or Anglican bishops in Scotland ; and the sooner the
Church of England realizes its true position in the colonies,
the better wil% its moembers work, and the better will it be
sapported.

Tre Loxpox Quarterry Review. New York: Leonard,
Seott & Co.

The number for October of this standard Review is also
received. The first paper in it is a very learned and interast-
ing essay on the Progress of Engineering Science. The
second paper does honor to the memory of the talented but
unfortunate Thomas Iood. It is eaid by the reviewer that in
spite of poverty and pain, Hood shed on the world such &
smile of fun and fancy as will be & merry memory forever,
The third is a learned dissertation on the much vexed nues-
question of the antiquity of man, according to the evidences
of geology. The remaining Xapers are headed * Co-operative
Sciences ; * ‘“Japan;? ¢ Anti-Papal Movement in Italy;”
“ Proud’s Queen Elizabeth;” *The Church of England and
her Bishops.”

Goper’s Lapy's Boox.—We acknowledge the receipt of the
December number of this popular magazine. It has now been
in existence for more than thirty-three years, and during all
that period has been under the ocontrol of the present pub.
lisher. His connection with the magarzine has resulted ina
yearly incresse of subscribers, so that at prasent we believe
it has the largest monthly list of any magazine published in
the United States. The number now bsfore us opens with a
brilliant Fashion plats, containing seven figures, among which
are a dress for a bride and dresses for bridesmaids. The steel
engravings ave, The Dsily Governess,” * Telling Christmas
Stories,”  “Javenile Amusements” ¢ Youth,” and “Ol
Age.” Besides these are ‘“*An Opera Hood,” printed in
colors, * A Skating Frame,” and other things most suitable
for the present season. The annual subscription fur one copy
is only $3, for two copies $5, aund for three copies $7.
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COBONERS.

THOMAS ¥. McLEAN, of the Town of Godetich,iFuq., MD, to bs Associste
Corvner for the Unitod Counties of Huron and Bruce. (Gazeited Oct. 31, 18G3.)

COUNTY CROWN ATTORNEY.

DONALD FRASER, of the Tuwn of Parth, ¥a]., BarristeratAaw, tobe County
Crown Attorney foc the United Counties of Laoark and Renfrew, in the room of
Danlel MacMartis, Esq., saprrseded. (Gazotted Oct. 31, 1563.)

APPOINTM

. NOTARIES PUBLIC.
WILLIAM HAMILTON JONES, of Prescolt, Eeq.. Barrister-at-Lew, 1o be &
Notsry Public for Upper Canada. (Gasetted Oct. 81, 1863.)
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