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THE GREAT RATLIAY CASE.

REFERRING to the case now before the Supreme Court #u #e the Provinee of

Manitoba and the Canadian Pacific Railway Company, we gather from the reports
in the papers that Mr. Blake contended that the Manitoba Raibway in question
came within t'e description of those which had been declared by the Lominion
Parliament to be for © the general advantage of Canada,” and was, therefore, by
the provision of the Constitutional Act in such case. withdrawn from the legisla-
tive authority of the Provincial Legislature, and exclusively placed under that of
the Dominion Parliament,and was, therefore, unlawfully made une - the Manitoba
Act, contrary to the said provisions of the Constitutional Act, and was not
entitled, under the Railway Act of 1888, to the benefit of the provisions therein
made respecting railway crossings. Mr. Mowat, on behalf of the Provine,
maintaining that the provisions of the Constitutional Act did not prohibit the
making of a railway declared to I for the general advantage of Canada,” but
made it subject thereafter to the legislative authority of the Dominion Parliament,
amd placed it, when made, and until the said Pacliament should otherwise direct,
under the laws governing railways under its authority ; that the Dominion
Parliament had made no special provision as to the said railway, which was,
therefore, entitled to the benefit of the provisions of the Railway Act of 1888,
including those respecting railway companies and others, which by section 4 are
declared to be applicable * to all railways, whether otherwise under the authority
of Parliament or not " ; and that this construction of the Imperial Act seemed
mare consistent with common sense, and with the allowance by the Dominion
Government, acting, of course, under the opinion of the Attorney-Gencral, and
more consistent the intention of the Dominion Parliament, than the view which
supposes it to have been intended to prevent the construction by a Province
of & work entirely within its boundarics, because it was declared to be *for
the general advantage of Canada.”

The Imperial provision has been frequently extended to provincial railways,
but always for the purpose, not of prohibiting them, but of extending them, so
that they should be for the * greater advantage of Canada” !t is difficult to
believe that a Parliament which, in the then lust session, had repealed the
enactments establishing rallway monopoly in Manitoba under one form, intended
to re-gatablish it in another, which Mr. Blake's construction of the Imperial enact-
taent would certainly. do.
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COMMENTS ON CURRENT ENGLISH DECISIONS.

The Law Reports for November comprise 21 Q. B. D. pp. 413-460; 13 P. D,
pp. 157-166 ; and 39 Chy. D. pp. 81-186.

PRACTICE —SPECIALLY INDORSED WRIT—DBOND—PENALTY—8 & g WM. I1L. G 11, 8. 8,

Tuther v. Caralampi, 21 Q. B. D. 414, is a case which deals with a point of
practice, which is not very clearly defined under our Consolidated Rules.  The
writ in the action was indorsed with a ciaim for £300, as the principal sum due
on a bond conditioned for the payment by the obligor to the plaintiff, of an
annuity of £26 during the life of a child, and until she should attain sixteen, by
quarterly paymeuts; and alleged that two of st h payments were in default,
Charles, J., had rescinded the order of a Master allowing the plaintiff to sign final
payment, under Ord. 14, . 1, and from this decision the plaintiff appealed to
the Divisional Court, contending that the debt sued for was a liguidated demand,
for which the piaintiff was cntitled to sign judgment, there bring no defence
But the court (Lord Coleridge, C.J., and Hawkins, J.j dismissed the appeal,
holding that the provisions of 8 & g Wm. 11, c. 11,5 8, zonstituted a special pro-
cedure in such cases, which was intended to be saved by Ovd. 13,1 14, which
provides, * where the writ is indorsed with a claim or a bond within, 8§ & 9 W,
[11. ¢, 11, and the defendant fails to appear thereto, no statement of claim shall
be delivered, “nd the plaintiff may at once suggest breaches by delivering a sug-
gestion thereof to the defendant or his solicitor, and procced as mentioned in
the said statute, and in 3& 4 W IV e 42,8 167 As we have neither a rule in
force similar to the English rule, Ord. 13, r. 14, or the last menmuoned statute, it
is somoew hat difficult to know what the practice in such cases is in this Provinee,
It certainly seems objectionable, and contrary to justice, that the plaintiff shouid
be at liberty to enter judgment, and issue exccution for the full amount of the
penalty. Such an action, notwithstanding its form, should, we are ¥ clined to
think, be cither procceded with as a claim for unliquidated damages, which
should be assessed in the usual way, before final judgment is entered ; or, if
judgment be entered by default for the full amount of the penalty, there should
be a suggestion of breaches, and an assessment of damages thereon before oxe
cution can properly issue.  Although it must be confessed, as all former pracidce
has been abolished, and no other provided to meet the case, it is hard to say
what is the proper course.

HUSBAND AND WIFE—AGREEMENT FOR SEPARATION-—POWER OF HUSHAND AND WiFL 70
CONTRACT WITHOUT THE INTERVENTION M} A TRUSTEE--AGREEMENT NOT TG BE
PERFORMED WITHIN A YEAR— STATUTE OF FRAUDS, (29 CAR. 1L ¢, 3, 5. 4).

MeGregor v. McGregor, 21 Q. B. 1), 424, was an action by a wife to recover

a sum agreed to be paid by her husband for her separate maintenance. The

parties had taken out summonses against each otuer for assault, and had subse- .

quently compromised the matter, and agreed to live apart, the husband agrecing -
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to allow the wife a weekly sum for maintenance ; and the wife agreeing to main-
tain herself and her children, and to indemnify the husband against any debts
contracted by her. The action was brought te recover six wecks’ arrcars, and

the Court of Appeal (Lord Esher, M.R,, and Lindley and Bowen, L.JJ.} held,
affirming the decision of the Queen’s Bench Divisional Court, 20 Q. B. D. 520
(noted aunee p. 264), that the action was maintainable, and that the husband and
wife could make a valid contract for separation without the intervention of a
trustee, by way of compromise of legal proceedings. They also held that the
agreement was not an agreement * not to be performed within one year,” within
the fourth scction of the Statute of Frauds, and thevefore need not be in writing.
As regards the first point, the appellate court considered that as to part of the

consideration for the contract, it was executed, by the wife withdrawing the sum-
mons against her husband, and living apart froms hirn ; and this being @, it was
immaterial whether or not her contract to maintain herself, and to indemnify
her husband against debts contracted by her, could be anforced by the Tusband.
Lindley, 1], points out that the law on this subject has undergone fmportant
changes in recent times.  Until W soan v, dson, 1 T L CLo538, it had been

considered against public policy for husband and wife to agree to a separation,

that decision, however, had established the legality of such agrecments, It had
been customary to interpose a trustee for the purpose of =upplying a considera-
tion in the shape of nis covenant, when otherwize there would be none ; but, he
said, whenever there is a valid consideration as between hushand and wife, there
is no need of a trustee. As to the Statute of Frauds, the court was unanimously -
of opinion that when the agreement distinetiy shows upon its face that the parties
contemplated its pecformance to extend over a greater space of time than on

vear, the case is within the statute ; but that when the contract is such that the
whole may be performed within a vear, and there is no express stipuiation to the
contrary, the statute does not apply ; this was the rule faid down by Tindal,
CJ. in Sewuck v. Sawdridge, 2 C. B, 808, following Bordedl v. Dvummeond, 11

East 142: and Pavey v. Skanner, 3 Fox. 181, i which Hawkins, J., had come
to a different conclusion, was therefore overrulad,

Do MOGO0BsT  UONSTR  HON OF SEXTUTE - MANDAMUS.

The Queen v, Stade, 21 Q0 B. D, 433 may be referred to as establivhing that
under a statute authorizing a magiuate o {ssue a summons again-’ a person
detaining » goods " without just cause, he is authorized to issne a sumn ons
against a persoa who detains a dog without just cause.  In other words, that
a “dog " is *goods " within the meaning of the statute. And a mandamus was
accordingly grauted to a magistrate who had refused to issue a sumimons,

NUISANCE-—~RAILWAY COMPANY-— LOCOMOTIVE AT STATION- -NOISE OF STEAM,
Somdin v 1 ondon and Novth- Western Ratlway Co, 20Q.0 B. D, 48 3, was an action
again-t a railway company for damages occasioned hy the plaintiffs’ ho.se heing
frightened by the defendarts’ engine, blowing off steam at a station, wherebv
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the plaintiffs’ carriage was upset, and the plaintifis injured. The plaintiffs were
leaving the station in the carriage, when the accident hoppened. It did not
appear that the engine was defective, or that it was used in an improper manner,
or thet the approach to the station was inconvenient ; but the jury found that
the defendants were guilty of negligence in not screcening the railway from
the roadway leading to the station, and that such negligence had caused the
accident. But, notwithstanding this finding, the Court of Appeal (Cotton, Fry
and Lopes, 1..]].) held (Fry, L.J, reluctantly), that the defendants were not
liable, because there was no evidence of any obligation on their part 1o screen the
railway from the road, and affirmed the judgment of Huddleston, B., and
Charles, J. It may be mentioned that the station and the roadway, and the fence
dividing them, had been in the samc condition, as they were at the time of the
accident, for twenty years previously, and that 300 trains were dccu.;tomcd to
arrive at the station during every twenty-four hours.

SHIP—DAMAGE—WHARF—IMPLIED REPRESENTATION OF WHARFINGERS,

Proceeding now to the cascs in the Probate Division, it may be useful to
notice 7he Moorecock, 13 P. D. 157, This was an action brought by the owners
of a vessel against wharfingers, for damages caused to the vessel in unloading the
vessel at the defendant’s wharf.  The defendant, for a consideration, had agreed
to allow the plaintiffs to unload at his wharf. In order to do this it was necessary
to moor the vessel alongside a jetty of the defendants’, which ran into a tidal
river, and that she should take the ground with her cargo at the ebb of the tide,
The vessel at the ebb of the tide sustained damage, owing to the uneven nature
of the ground. The bed of the river at this point, where she took ground, was
vested in a pubiic body, and the defendant had controi over it bu it was
admitted they had taken no steps to ascertain whether it was h'umblc for the
vessel to ground upon. It was held by Butt, ., that there was an implied under-
taking by thc defendants that they had taken reasonable care to ascertain that
the bottom of the river at the jetty was not in a condition to cause damage to
the vessel, and that they were liable for the damiage sustained by her.

VENDOR AND PURCHASER — MISDESCRIPTION — CONDITIONS OF SALE — UNDER-LEASE
DESCRIBED AS LEASE—CONDITION THAT MISDESCRIPTION SHALL NOT ANNUL SALE,
In re Beyfus & Masters, 35 Chy. D. 110, was an application under the Vendors’
and Purchasers’ Act: houses were offered for sale, and in the particulars were
stated to be held for nincty years from 24th June, 1844, at a ground rent of £21.
The 4th condition provided that the title should commence “ with the lease under
which the vendor holds, dated 11th July, 1845 The 5th condition stated that
“the description of the property is believed to be correct, but if any error
should be found therein, the same shall not annul the sale, nor shall any compen-
sation be allowed in respect thercof” The vendor was, in fact, entitled to an
under-lease for the residue of the term of ninety years, less two days, at a pepper- .
corn rent, and the owner of the two days could not be found, -The Court of
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Appeal (Cotton, Bowen and Fry, L.J]J.) held that the representation that the
property was held by lease, when it was, in fact, held by under-lease, was a fatal
misdescription, and that the sth condition did not apply, for thut “error in the
description of the property ” meant only errors in the description of the physical
property, and not a mistake in the description of the vendor's title ; and, there-
fore, affirming the dccision of Kay, I, that a good title could not be made,
Fry, J., points out the substantial difference between a lease and under-lease, and
that the outstanding two days would make it impossible for the tenant to sur-
render the lease to the frecholder and take a new lease.

t

WILL—LEGACY-=HUSBAND AND WIFk-—GIF! TO WIiFE WHILE LIVING APART-—CONDITION—

LIMITATION.
In re Moore, Trafford v. Maconochie, 30 Chy. D. 116, the court was called

upoi. to determine the lega! effect of a legacy bequeathed in the following man.
ner: :ne testator directed his trustee to pay to ais sister, Mary Maconochie,
* during such time as she may live apart from her husband, before my son attains
the age of twenty-onc years, the sum of 42 1os per week, for her maintenance
while so living apart from her husband.” The sister was married some years

before the date of the will, but had never lived apart from her husband till some-
time after the death of the testator,
infant.

The testator’s son was living, and was an
Kay, J,, held that the bequest could not be construed as a gift to Mary
Maconochie during the joint lives of herseif «~d husband until the son attained
twenty-one, upon a condition, that might be rcjected as against the policy of the
law, that she should live apart from her husband ; but that it was a limited gift
of weekly payments to be made during a period the commencement and dura-
tion of which were fixed in a way the law docs not allow, and that, therefore, the

gift was void ; and in this deeision the Court of Appeal (Cotton, Bowen and Fry,
L.J}.) concurred.

PRACTICE—

-COSTS AS BETWEEN SOLICITOR AND CLIENT~JURISDICTION-~ACTION AGAINST

TRUSTEES OF A CHARITY FUND—UNJUSTIFIABLE LITIGATION,

Andreros v. Barnes, 39 Chy. D. 133, is a case in which Kay, ], dismissed an
action brought by a'vicar and churchwardens of a parish to recover from the
defendants a fund of small amoum, which the plaintiffs claimed was held by them
for a charitable purpose connected with the parish, upon a condition which had
become incapable of fulfilment * and being of opinion that the action was unjusti-
fiable, he ordered the plaintiffs to pay the defendants’ costs, as between solicitor
] and client. The plaintiffs appealed on the question of costs, but the Court of

Appeal (Cotton, Fry and Lopes, L.J1.), held that he had jurisdiction to make
1 the order as to costs, and refused to alter it.  Fry, L.J, who delivered the judg-
; ment of the court, points out that the jurisdiction in equity regarding costs was
essentially different from that at common law, and, from a consideration of the
authorities, he concludes that there was inherent in the Court of Chancery, at the
time of its abolition, 2 general and discretionary power to award costs, as
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between solicitor and client. to a successful party, as, and when the justice of
the case might so require, and as regards suits within the furmer equitable juris-
diction, the power stili exists in the: High Court ; but, whether the High Court
has power to award costs, as between solicitor and client, in matters of common
law jurisdiction, he expressly refrained from giving any opinion.

WILL=— LEGACY=SATISFACTION—UONTEMPORANEOQUS DEKD AND WILL.

Horlock v. 1Figgins, 30 Chy. D. 142, ix an instance of the result, which too
often happens, where a testator undertakes to draw his own will, By a separation
decd, dated ;th Scptember, 18.44, he had covenanted that his executors should,
on his decease, pay to his wife, if she survived him, £100, with a proviso that if
£6 per month was paid her for six months from his death, the balance should
only be paid at the end of that period. By his will, dated the s5th September,
1844, but alleged to have been signed on the gth, he made the following bequest :
“ After all my just debts, funeral and testamentary expenses are paid, I bequeath
to my wife £100, payable within six months after my decease, £6 to be paid to
her or he: order until my estate is finally settled, the same to be deducted from
the said £100, as per indenture stated in our mutual separation.” The testator
died in 1887, aud the question was, whether this bequest was to be deemed to
be a satisfaction of the testator's covenant contained in the separation deed,
Kekewich, J, held that it was not, and this view was sustained by the Court of
Appeal (Cotton, Bowen and Fry, L.J].) Onc of the grounds on which this
decision was arrived at was the fact that the will directed payment of the legacy
after payment of the testator’s just debts; and the £100 in the separation deed
was a debt existing when the will was made. Though the reasons assigned may
be sufficient, from a legal point of view, to warrant the construction adopted, we
nevertheless feel morally sure that that construction does not really carry out
the intention of the testator.

HUSBAND AND WIFE—GIFT TO HUSBAND, WIFE, AND THIRD PERSON—MARRIED WOMAN'S
PROPERTY AT, 1882 (45 & 46 VICT. 75,88, 1 & 5)-~(R. 8. O. ¢. 132, % 3),

In ve fupp, Jupp v. Buckwell, 30 Chy. D. 148, the question which was
raised /2 ve March, 24 Chy. D. 222, but not actually decided, came up again for
decision, v whether under a gift to a husband and wife and a third person,
made since the Married Women’s Property Act, 1882, the partics take severally
nne-third, or whether the husband and wife together take one moiety, and the third
person the other moicty, Chitty, J, assuming the case to be within the Married
Woman's Act of 1882, decided that they took in thirds; but on appeal this
decision was reversed, on the ground that the case was not within the Married
Woman’s Property Act, 1882, Now Kay, J, holds that the Married Woman's
Property Act, 1882, has made no change in the common law rule in this respect,
and that the husband and wife only tak~ . moiety between them. The true
view of the effect of the Act he considers to L2 that it was not intended to alter
any rights except those of the husband and wife snter se.
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WILL «— CONSTRUCTION — REMOTENESS — TENANT

FOR  LIFE, PASRT CHILD-BEARING ~

: . EVIDENCE,
i In re Dawson, Joknston v. Hil, 39 Chy. D. 153, the principal question was,
i whether, for the purpose of maintaining a bequest, which was prima facie void
for remoteness, it is admissible to prove the tenant for life, to whose grandchil-

dren the bequest was made, was past child-bearing at the time of the testator's
death. Chitty, J, held that the evidence was not admissible.

PRACTICK~-\WRIT OF ASSISTANCE,

In Wyman v. Knight, 30 Chy. D, 163, it was held by Chitty, ], that although
for the purpose of recovering land the old writ of assistance has been superseded
by the writ of possession, the writ may still be issued for the purpose of rccover-

ing possession of, and preserving, chattels, which had been ordered to be
delivered to a receiver.

The chattels in question werce securities and documents
of title, locked up in the safe of an absconding trustec.

POLICY OF LIFE INSURANCE-~PAYMENT OF PREMIUMS

»¥Y PERSON NOT BENEFICIALLY
ENTITLED—TRUSTEE -~ INDEMNITY LIEN~-SALVAGE,

In ve Winchelsea, 39 Chy. D. 168, a person, who was a trustee of a term,
upon trust to apply the rents in paying the interest duc on mortgages made by

a cestui que trust, and of the premiums on policies of insurance effected by the
mortgagor as collateral sccurity for the mortgages.

The rents having become
insufficient, the trustee, in order to prevent one of the policies from lapsing, paid

a premium out of his own moneys. He did this without any request from the
mortgagec or mortgagor. The lifc insured having dropped, the trustee claimed
a lien on the procceds of the policy for the premium so paid by him as against
the mortgagees ; but it was held by North, [, that he was not entitled to the lien,
he not being a trustec of the policy ; and that the right of a trustee to be indem-
nified, out of his trust fund, for money expended by him in its preservation, is

strictly limited to the trust fund. The case is a hard one, but the law scems to
be sound.

PRINCIPAL AND SURETY —CROWN DERTS —A U.\ll.\‘l.\"I‘R;\TIONl PRIORITY,

In ve Churchifl, Manisty v, Churchitll, 30 Chy. D. 174, North, ], held that
a surety to the Crown, who has paid the debt of his deceased principal, is entitled

to the Crown’s priority i the administration of the principal’s estate.
PD- 431, 487.

See ante

SOLICITOR =~ TRUSIEE - MORTUAGRE—-NEGLIGENCE—STATUTE OF LIMITATIONS.

Dooby v. Waitson, 39 Chy. D, 178, was an action against the executor of a
solicitor for negligence in making an investment for the plaintiff on a mortgage
security. It appeared by the evidence that the plaintiff had approved of the
mortgage, and that the solicitor merely did the legal part of the business, and
was not in the position of a trustee. It was held by Kekewich, ], that the




584 The Canada Law Jousnal, December 1, 1888,

Statute of Limitations was a good defence.  In the course of his judgment, the
learned judge lays down the following rule: A solicitor, in advancing money on
a mortgage, may be employed (1) to invest in a particular mortgage ; (2) to find
securitics to be approved by the client, and then invest the money; (3) to find
securitics, and invest the money, the client taking little or no part in the
business ; and, in an action for negligence, he holds that the Statute of Limita-
tions would be a good defence in the first case, and also in the second case, if
the client has approved of the mortgage; but in the third case, we gather from
his judgment, though he does not say so, he becomes a gwasi trustee, and the
statute is no defence.

APPARENT FIXTURES.

IT 15 not the chattel mortgage that prescrves the original character of the
property. It is the intention of the parties. Such mortgage is very cogent evi-
dence of such intention, for no one would mortgage as personalty what was not
intended to remain personalty. If the intention then dates back of the annexa-
tion, the fact that the mortgage upon the chattel was not executed till afterward
cannot affcct the question.  But if the chattel has once become a fixture, and as
such a part of the realty, then no subsequent agreement or intention can affect
its character. Itis on this ground thar the decision in Zwull v. Fulier, 28 Mc.
5435, can be reconciled with the majority of the cases. The chattel mortgage in
this case was upon property already attached to the realty. Of course, such a
mortgage could not convert into personal property what had once been real
estate. A purchaser without notice at an exccution sale of the real pro-
perty was held to be the owner of the property sought to be affected by the
chattel mortgage in a suit biought by the chattel mortgagee to recover the value
of such property in trover. The best considered cases hold that a purchase of
the realty for value without notice, either actual or constructive, takes title to
whatever appears to be a fixture, provided, of course, it was attached to the
realty with the kyowledge of the person claiming it, or to have a lien upon it.
All the decisions heretofore cited, except those from New York and Maine,
recognize this rule as sound. [n addition, the following cascs cited arc to the
same effect: Ridgeivay Stove Co. v. Wap, 141 Mass, §57; S. C. 6 N. E. Rep.
714 Davenport v. Shants, 43 Vt. 546 Senthbridge Sav. Bank v. Excter Muckine
Waorks, 127 Mass, 542 Hunt v. Bay State Iron Co, 97 id. 279; Thempson v.
Vinton, 121 id. 139 ;. Pievce v. George, 108 id. 88 ; Rewand v. Anderson (Kan.),
6 Pac. Rep. 285 ; Pierce v. Emery, 32 N. H. 484 ; Haven v. Emery, 33 id. 66.
See Strickland v. Parker, 54 Mc. 263. These cases all recognize that notice
would preclude the purchaser or mortgagee from claiming the chattel as a
fi ‘ure

In Pierce v. George the court practically decided that the recording of the
chattel mortgage was not notice. The question was not discussed, but the plain-
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tiffs, who sought to recover for the conversion of the property affixed to the
realty, claimed under a chattel mortgage thercon duly recorded with the records
of personal property. Defendant claimed under a real estate mortgage, and he
had judgment as to all of the property attached to the realty. The question of
notice, either actual or constructive, is not referred to in the opinion, and the
case is far from being satisfactory. )

Powers.v. Dennison, 30 Vt. 752, is an important decision on the question of
notice. A building was erected by one upon the land of another. It was so
attached to the land that it would have become a fixture had it not been for the
implied understanding that the crector of it should have the right to remove it.
The court held that a subsequent mortgagee or the real estate took a lien upon
the building, and could hold it as against the owner, and that the possession of
the building by the civner of it was not notice to the mortgagee of his rights.
This case, so far as the question of constructive notice by possession is con-
cerned, cannot br regarded as sound.

The decision of the court in Poorkes v. MeGinnes, 48 N. Y. 278, is, so far as
the reasoning of the court is concerned, indefensible. A chattel mortgage was
exccuted upon boilers and an engine, which were subscquently placed in a mill.
But they were so attached to the building that they could be removed without
material injury either to the building or to the engine and boilers,  The court
held the lien of a subscquent real estate mortgage prior.  The decision was not
placed upon the ground that the real estate mortgagee had no actual notice of
the chattel mortgage, and that it not being filed, there was no constructive
notice. The chattel mortgage may have been filed, but the case does not
disclose that fact. 'The court rested its judgment upon the following reasoning :
“1 am of opinion upon general principles—that is, unless there be some specific
agrectment to the contrary, or some circumstances controlliug th. general rule
that the boilers and engines, shafting and gearing, became a part of the realty
and passed to the plaintiff upon his purchase. It is said that the cxecution by
Kimmey of a chatte! mortgage upon it before it was placed in the mill would be
sufficient to preserve its personal character. Although unknown to the plaintiff,
this fact existed in the case. It comes to this: A man employs a carpenter and
mason to build a brick house for him upon his lot, and pays them in full the
price agreed upon. The mason puts his brick in the walls. The carpenter
places his joists and timbers in the proper places in the house. The house is
finished and is occupied by the owner. [t then appears that the maker of the
brick held a chattel mortgage upon them, executed by the mason, and that the
sawyer of the timber held a chattel mortgage upun it, executed by the carpenter.
Are these articles, now a part of the house, still held upon the chattel mortgages
so that the creditors can despoil the house to obtain their possession or compel
the owner to pay their value?” With all deference to the judge who wrote this
opinion, this is #eof what the case came to. The same judge had just before
stated in his opinion that the engine and boilers could be removed without
material injury. Would that have despoiled the building? The case before the
court and the case put by the coutt, as illustrating to what an injustice the rule
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holding the engine and boilers chattels would lead, were widely dissimilar. No
one has ever doubted that in the case the court mentioned the property would
be real estate. The rule has invariably been stated with the limitation that
there must be no material injury to the fixture or the freehold involved in the
removal. How illogical, to attack a rule restricted in its operation by citing the
consequence of its operation beyond its restrictions. This is the reasoning of
the court. There is a strong dissent in the case, the judges standing three to
two. ‘

The decision in Fryatt v. Sullivan Co., 5 Hill, 116, affirmed by Court of
Errors, 7 Hill, 529, is placed on the ground that the annexation was of such a
nature that the chattel could not be removed without material injury, and it is
on this ground that this case is distinguished in Ford v. Cobb, 20 N. H. 351.

The annexation of the chattel to the land must be with the knowledge of
the owner of it, or the one holding a lien on it. The act of the owner of the
chattel in attaching it to realty, cannot prejudice the lienor unless he knows of
it or impliedly consents to it. This demonstrates the absurdity of the reasoning
of the court in the case of Voorkes v. McGinnis, just cited, for in the case put by
the court the chattel mortgagee cou/d have insisted upon his lien, even after the
brick and timber had become part of the house, if he did not consent to their
being used in the construction of the house, or known of it.. It is true he could
not tear down the house or replevy the materials, but he could sue for con-
version, and recover their value as against the owner of the house. '

Whether the filing of a chattel mortgage is sufficient to give notice to a
‘purchaser of the realty that apparent fixtures are personalty, is as we have seen
a question about which there is a decided difference of opinion. There is
certainly less authority against the doctrine that such filing is notice than there
is in favour of it. But the spirit of the registry laws of this country are in
harmony with it, and would even seem to require such a rule. On the other
hand, there are more decisions in support of the contrary rule. Moreover, it
<annot be said that the Jezzer of the various recording acts comprehends the case
of a chattel, which in spite of its annexation to the land, remains personalty, for
this would involve the assumption of what is the exact reverse of the fact, z¢.
that the chattel has become a fixture. The recording acts do not attempt tO
affect any property which is not in fact real estate, and when it is admitted, as it
is by all the decisions, that in certain cases the chattel does #of become a fixture,
then the letter of the recording act does not touch the case at all. In answer t0
the argument founded upon the spirit of such acts, may it not be said that notice
is given in just the manner that the spirit of such acts requires. - It is true that
the notice is in a different record, and may be in a different office ; but it is @
public record, and can the purchaser of the land claim that he was not bound t0 -
look to such a record, for the reason that he had a right to assume that the
property alleged to be personalty was a fixture? In view of the 'wcll-sett!e‘j
rwle that such property may or may not be a fixture according to the intentio?
of the parties interested in it, has the purchaser an absolute right to regard it a8
a fixture without examining a public record where the record of a lien upon it
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as personalty would disclose the fact that it is not a fixture? The moment it is
admitted that personal property affixed to the realty in a certain manner is not
necessarily a fixture, it becomes the duty of the purchaser to ascertain whether it
has been incumbered as personal property by an examination of the records
where such an incumbrance would be found: Is there any hardship in this?
There would certainly be none whatever after the rule had been settled, as

o purchasers could then conform to it. On the other hand, the intcrests of trade
would be subserved by protecting the chattel mortgagee, for without such pro-
f tection the vendor of machinery and other property which can be used only by
attaching it to the trechold, would be unwilling to sell on this kind of security,
H © and in many instances the purchaser is unable to pay cash or give any other
security,  I'he vendor would not care to take a mortgage on the realty, as that
o would postpone his lien to a prior mortgage not only as to the land as it was
; ' before the chattel was attached to it, but also as to the chattel itself, which would
f then become a fixture. There is a strong dissent from this view by Judge Dillon

r in Bringhoeff v. Munscimaier, 20 lowa, 513 ; but what was said was odéter, as
the chattel which was mortgaged as such was at the time attached to the real
estate, and had prior to the giving of the mortgage been a fixture. He says:
“ They had no constructive notice of the plaintiff’s right, becausc the plaintiff’s
mortgage was a chattel mortgage, and recorded and indexed as such. There
never having been any actual scverance of the articles in question, and the same
being admitted to constitute as between vendor and vendee part of the realty,
a subsequent purchaser would not be bound to take notice of a chattel mortgage
thereon ; the statute requiring those to be separately recorded and separately
indexed. If the defendants at the time of their purchase had been shown to
hiave had knowledge of the plaintiff’s mortgage, the question then arising would
be much more difficult of solution.  But without such knowledge it appeared to
us plain that the defendants had the title to the property in question. Any
other rule would practically nullify the registry laws, or else introduce the
startling doctrine that in examining the titles to real estate, the scarcher must
also examine the records of chattel mortgages. If the defendants, prior to their
purchasc from Rawson, had visited the premises, they would have seen the
property in question, constituting to all appearances part of the real estate
There would be nothing on the ground, and nothing iu the nature of the pro-
perty, to advise them of the plaintiff’s adverse right or ownership. Rawson, and
not the plaintiff, it scems was in posscssion. If defendants should then examine
the records of real estate transfers, they would there discover nothing advising
; them of the plaintiff’s ciaim. They are therefore entitled to and do stand free
: from it.” Sowden v. Craiy, 26 lowa, 162, appears, as we have seen, to hold the
contrary,

In Sisson v. Hibbard, 75 N. Y. §42, the court ruled that a purchaser at an
execution sale was not a bona fide purchaser, and could not claim chattels as
part of the realty which were annexed to the realty with the understanding that
they were to remain personalty.

Nothing can be constructively severed from the frechold and made person.
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alty as against an innocent purchaser of the land, even if the contract be recorded,
unless. of course, it is reccrded among conveyances of real estate. If it is found
there, the recording act makes it constructive notice. But if it {s a chattel
mortgage of what was pait of the real estate, the filing and recording of it among
chattel mortgagces is no notice whatever. Nothing short -~ an actual severance
of the thing will suffice. Lacustrine Fer. Co.v. L. G. & Fer. Co, 82 N. Y. 470,
where the court say : “ We think it must be a general rule that the owner of
land cannot by agrcement between himself and another make that which in its
nature is land, personal property as against a subsequent purchaser for value
without notice, there having been no actual severance of the subject of the agree.
ment, when the subsequent grant was made, and we are also of opinion that in
the case supposed, the doctrine of constructive severance cannot be applicd to
defeat the rights of subsequent purchasers.”

Fryatt v. Sullivan Co., § Hill, 116, is considered as holding that where onc
converts to his own usc the chattels of another by annexing them to the recal
estate in such a manner that they cannot be removed without serious injury to
the freehold and the real estate, with such chattels attached, is afterwards sold
to an innocent purchaser, the former owner of the chuttels cannot maintain trover
against such purchaser of the real estate.  This case was affirmed by the Court
of Errors, 7 Hill, 529, But it does not lay down any such doctrine, The’
owners knew that the chattels (engine and boiler) were affixed to the real cstate,
and they being so annexed to it that they could not be removed without destroy-
ing the building in which they were placed, and the owner having knowledge of
the annexation, must be deemed to have assented to it as against an innocent
purchaser. The decision was based upon this ground. Bronson, J., says: “ But
there can be no doubt that they acquired just as good a title to the cngine and
boilers as they did to the rest of the real estate.” There was no opinion in the |
Court of Errors. ]

In a dissenting opinion in Morrison v. Berry, 42 Mich. 389 ; S. C. 36 Am. Rep.
446, Judge Cooley says: “ It was said by Mr. Justice Ladd, in Cochran v. Flint,
57 N. H. 514, 547, that if it were held that A, having in his possession the mov-
able thing of B, annexed it without consent of the owner to the real estate of
C, it would thereupon, and by force of that act alone, become the property of
. Such a decision, so far as his investigation had exiended, would stand alone,
and would be so manifestly contrary to reason and justice, as well as the funda-
mental principles of law relating to the acquisition and ownership of property,
that he could only follow it from a reason of duty that would amount to moral
compulsion. We have been as much unable as that learned judge was to find
any such decision. One man cannot give away the property of another in this
manner. The consent of partics that shall convert a chattel into an inseparable
part of realty, is the consent of the parties owning the chatie/ and the realty
respectively.” The prevailing opinion did not conflict with these views of Judge
Cooley. The owners of the chattel had consented to the annexation of the same
to the frechold. But Judge Cooley held that this consent was annulled by fraud, §
and the other judges held that it was not. Here the difference between the two_J
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opinions lay. St#llman v. Flenniken, 58 Towa, 450 8. C. 43 Am. Rep. 120, holds
another contrary to the above opinion. It appears from the case that the owners
of the chattel knew that it was annexed to the land. This is not directly stated
in the case, but the reasoning of the court leads to this conclusion. 2. & Bay
City R. Co. Busch, 43 Mich. 571, seems to hold that the grantor of the realty is
not liable in any case where the chattel of another has been affixed to the land
without his consent, and the grantce subsequently buys the real property.

A railroad company was suzd for the conversion of certain ties which had
been placed on the road-bed by contractors before the road was turned over to
the company. But the language of the court modifies the apparent scope of the
decision: “Having deliberately chosen to wait until the property not only
changed custody, but was also annexed still more firmly by ballasting, he cannot
now treat as personalty in the hands of the railroad company converted by a
mere failure to give it up on demand, what became to fis Anrotwledge a part of
the realty in the hands of the contractors, against whom he had a remedy for
the only conversion that cver took place.—~A/bany Law Journal.

Reviews and Notices of Books.

Mr, Pollock’s treatise on the gencral principles concerning validity of agree-
ment in the law of England and Amecrica has been re-published by the Black-
stone Publishing Company, of Philadelphia, from the fourth English edition. It.
contains notes on the American cases by Franklin S. Dickson.  This book
will be a valuable addition to the scries now so well known to the profession.
We notice a large number of valuable text-books recommended by the editor
for re-printing next yecar.

Notes on Exchanges and Legal Serap Book.

STATUTE OF FRAUDS~—In Slirgeriand v. Stingerland, lately before the Min-
nesota Supreme Court, the defendant had proposed crally tothe plaintiff to discon-
tinue four other actions between them, and to allow the defendant the money in-
volved in a fifth one; and, in consideration of so doing, offered to convey to him a
certain farm, and the personal property on it,on the qay that the plaintiff should
marty a young lady then named by him. The plaintiff then orally accepted the
proposition, dismissed four of the actions, and allowed the defendant the money
involved in the fifth one. He also married the young lady ; but when he there-
after demanded the conveyance of the farm, as agreed upon, the defendant
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refused to exccute it.  The case turned upon whether there had been such a
part performance as to take the case out of the Statute of Frauds. The plaintiffs
marriage docs not scem too have been any part of the consideration for the
defendant’s agrecment to convey, and so it may be lefi out of view. The point
was, whether the discontinuing of these four actions by the plaintiff, and his
allowing the defendant to have the moncy involved in the fifth one, was such part
performar ce as to take the case out of the Act,  The court held that it was, [t
was suggested that one remedy open to the plaintiff was to bring an action for
damages for the loss sustained by reason of the dismissal of the former actions,
ang the court thought that though such an action would be novel, it might be
maintained, but the difficulties in the way of successfully prosecuting would
be very great. It was held that an action for damages could not afford ade-
quate relief. The dismissals were not made on a money consideration, nor did
the parties intend the value of the actions to be measured by a money standard.
In no way could the loss of the advantage in having the actions tried at the
earlier, instead of the later, date be estimated in damages, nor any recovery be
had for it.

INJURY TO TRESPASSING CHILD.~—The Supreme Court of Minnesota, in
Twist v. Winona & St Pand Railway Co., has also given us a decision on the
liability of a railway company for damage sustained by a trespasser. A boy ten
or eleven years vld, of average intelligence, who had often seen, and had a
general knowledge of the structure and working of a railway turn-table, and had
often been warned by his father that it was dangerous to play upon it, and that
he must not do so, and who knew, too, that the railway company prohibited
children from playing upon the table, and that he had no right to do so, was
swinging upon it while in motion, and was injured. In an action for damages
it was held that, though the boy might not understand the full extent of
his danger, yet his conduct amounted to contributory negligence. The
plaintiff cited Aeefe v. Railroad Co., 21 Minn. 287, and Railroad Co. v. Stout,
17 Wall. 657, in which it is held that the owner of dangerous machinery,
who leaves it in an open place, though on his own land, where he has reason to
suppose that young children will be attracted to and play with it, and be injured,
is bound to use reasonable care to protect such children from the danger to
which they are exposed. In the Aeefe case, the attractiveness of such machi-
nery as a plaything for children, and the danger of its alluring them into perils
of which, for their lack of judgment and discretion, they cannot be aware, and
against which they cannot protect themselves, was dwelt on; and that such
children, it was reasoned, may be said to be induced by the owner’s own conduct
to come upon the premises ; and that what an e::press invention is to an adult,
such an allurement is to a child. In the prasent case, however, it was held, that
when a child of such tender years as not to be capable exercising judgment and
discretion cannot be charged with contributory negligence, this rule cannot be
applied to all children, without regard to their age or capacity. Children
may be liable for their torts or crimes, and may be guilty of negligence.

Bamithvrt, 3
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The opinion of the court seems to favour the modification of the judgment
in the Keefe case, but upor: the facts it was not necessary to determine
whether the charge of negligence against the defendant could be sustained. A
child is bound to use such reasonable care as one of his age and mental capacity
is capable of using, and his failure to do so is negligence.

INJURY TO PERSONS ON RAILROAD TRACK.—The Virginia Supreme Court,
in Virginia M. Kailway Co. v. Boswell's Administrator, decides that in the case
of a trespasser on their track, who is killed or injured, the railroad company is
not liable for anything short of wilful and wanton iujury. In this case the track-
walker of the railroad company discovered a man, about ten o'clock at night,
lying on the track in such a position that a passing tram would kill him, and
when he aroused him, and warned him of his danger, the man showed no signs
of intoxication. The track-walker then passed on, and the trespasser was killed
about two hours later by an express train. it was held that the track-walker
was guilty of no negligence. which rendered the company liable. It was contended
that the failure of the track-walker to signal and stop the train was the proxi-
mate cause of the injury, and such negligence on the part of an agent as to
leave the company liable for damages. The Court of Appeal decided against
the contention. The deceased was a trespasser, and was guilty of gross and
culpable negligence, cither through wilfulness or intoxication. There was no
cvidence of his being ill.  In cases of intoxication or gross recklessness, such as
this, the prevailing opinion is stated to be that the company is not liable for any- -
thing short of wilful and wanton injury. In Herring v. Railread Co., 10 Ired.
402, two intoxicated slaves fell asleep upon the track, where they could have
been scen by the engineer, if he had been looking, for a distance, variously csti-
mated at from 200 yards to half a mile, and were killed by a passing train. It
was held by the court that their being upon the track in a condition of helpless
intoxication, was such contributory negligence as should prevent a recovery
unless che company was guilty of wanton ininry. See also Beach on Contrib.
Neg. 294, note ; and cases cited there, id, 203, note 3. But it was contended that
the case came within the general rule, that the plaintiff may recover, although he
has been guilty of negligence or want of ordinary care, which has contributed to
cause the accident, if the defendant could, by the exercise of proper care and
caution, after having knowledge ot the plaintiff's negligence, have avoided the
mischief which happened. Raélroad Co. v. Anderson’s Administrators, 31 Grat.
815 Dun v. Ratlvoad Co., 78 Va. 645, Rudd's Administrators v. Railvoad Co.,
80 id. 546. The question then became whether, in the present instance, the
track-walker had done all that could reasonably be expected of him. Upon
this point the Supreme Court had no difficulty in deciding in the affirmative.
When aroused and told that he must get up and go off the track, Boswell partly
raised himself, leaned upon his elbow, and assented to the suggestion in such a
way as to convince the track-walker that the deceased was capable of taking
care of himself,
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MAY RAILWAY COMPANIES £XPLL PASSENGERS?—One of the most annoy-
ing incidents in a railway journcy is the loss of a ticket; and it is made mo::
acute by the arbitrary manner which railway officials assume in virtue of the
accident. Even if the passenger, as too often happens, to save trouble, pay his
fare over again, he is treated with impatience by the ticket-collector, and with
black looks by his fellow-travellers, who are being delayed.  If he does not pay
or is without his purse, unless he is a very well-known person, the usual course
hitherto has been to turn him out of the carriage with ignominy, detain him
till his train has gone, and [cove him stranded away from his destination, It
has been an article of faith witn railway officets, from the chairman to the ticket-
colector, that this way of dealing with the matter is just and lawful, and the
railway solicitor, when appealed to, has whispered the comforting words, Wood
v. Leadbitter. The case of Butler v. The Manchester, Sheffield and Lincolnshire
Railway Company, 57 Law J. Rep. Q. B. 564, in the Court of Appeal. will rudely
dispel thesc notions, which were sufficiently rooted to be accepted by Mr. Justice
Manisty at the trial at Leeds. All the judges of the Court of Appceal agree that
Wood v. Lead*:#ter has no application whatever, and that the company’s by-laws,
even assuming them to have any force, do not authorize turning passengers
adrift, The decision turned entirely on the meaning of ti.e by -laws, and assumed,
by way of argument, a great deal in favor of the railway company, which is
not law. The only word said in favour of them was by Iord Justice Lindley,
who confessed a doubt whether railway companies are not occasionally placed
in great difficulties by reason of the unscrupulousness of somc persons, and
reserved his opinion whether a by-law might not be framed to justify them in
doing what was donc ir the present case. As to this doubt, it is not shared by
Lord justice Lopes; and as to the difficulties in which railway companies are
placed, it is not easy to see them. If a fraud is being committed, they no doubt
have a right to act as they do; but, like everyone else, if they make a mistake
they must take the consequences.  The facts of the case were of a very familiar
tvype in railway litigation. Mr. Butler paid the company halfea-crown for a
ticket, from Sheffield to Manchester and back, by an excursion train.  He gave
up one-half, and on his return-half being demanded he found himself without it.
Mr. Butler gave the ticket-collector his namc and address, and explained the
facts, but would not pay the 3s. 54 demanded of him, being the full third-class farc
from Manchester to Sheffield. Thercupon he was removed from the carriage,
detdined for some time, and eventually turned off the company’s premises. The
ticket had on it the usual “ See back,” supplemented by an endorsement that it
was issucd subject to the conditions contained in the company's time-tables,
which duly displayed the familiar series of by-laws. Among these was, of
course, the intimation that any traveller without a ticket shall be required to pay
the fare from the station whence the train originally started. This by-law
appears to be still sanctioned by the Board of Trade, although it is obviously
unrcasonable and contrary to law, and has been so pronounced. It never could
have been the intention of Parliament vo allow railway companies to fine a
passenger who travels from Willesden to Euston to the extent of the fatre from
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Edinburgh. The continued vitality of this by 'aw is an il'ustration of the help-
lessnuss of ¢ 2 travelling public in the hands of the railway companics. Iven if
it were reasonable, it would not be binding on the passenger as part of the con-
tract, as it is cqually well established that taking a ticket with a mere reference
of this kind does not incorporate the by-law in the contract.  These points were
not dwelt upon in the judgment of the court, but if possible a still weaker
point in the company’s case was fixed upon—namely, that the by-law
did not profess to authorize the removal of a passenger as a penalty for
its infringement. Such an authority was professed to be given i1 the case of
illicit smoking, drunkenness, and such eccentricitics as insisting on ravelling on
the roof, iu the guard’s van, or on the engine. The company's defence was
somewhat mixed. A contract arising from the by-law, or implied from the con-
tract of carriage was set up; but, even assuming its existence, it would only give
the company a right to damages for the breach of it by the passenger, and would
not justify them in turning the passenger out of the carric ge or off the premises.
The oniy plausible defence of the company lay in Hood v. Leadbitter, 14 Law.
J. Rep. Exch, 161, the well-known casc of the ticket for a grand stand, which
was held merely to constitute a revokable license, and not to be a grant of a tem-
porary casement. The railway company conld only rely on this case in their
character as proprietors of the soil. It is possible that they are entitled to rely
on it to the extent that removing the plaintiff was not a trespass in the strict
sense of the term. A person who sits in the carriage of another, whether the
carriage is in the Ligh road or on the land of the owner of the carriage,
may be removed from it by the owner using, as in this case, only necessary
force ; but while the act does not amount to a trespass or assau't, it may
amount to a breach of contract, if there is a contractual relation between the par-
ties. Railway companies are carriers first, and proprietors of land secondly.
If they break their contract of carriage by any act which is justified in their
character of proprietors, they must pay damages not for assault, but for breach
of contract, which comes to the same thing. The plaintifi in the case under
discussion brought his action for an assault and false imprisonment, and in so far
as there was detention, no doubt there was a trespass ; but the ease is an author-
ity where there is no detention, and where the act amounts to a breach of con-
tract only, and can be justified from the proprictor’s point of view. In such a
case it is well to frame the claim for a breach of contract, with, perhaps, a claim
for an assault in the alternative. This distinction was in the mind of Lord Jus-
tice Lindley, when he made an even more disturbing suggestion than that as to
the potentiality of the by-law-making powers of railway companics—namely, that
of Waed v. Leadbitter is “ no authority that an action will lie not .or breach of a
contract to give an easement.” Could it be said that the contract in that case
was not a coriract concerning an interest in land in the words of the Statute of
Frauds? On the other hand, it cannot be said that a contract to carry from Lon-
don to York concerns an interest in land at all—Zuglish Law Journal.
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DIARY FOR DECEMBER.

2. Sun..... 18t Sunday in Advent.

4. Tues ...GeneYralkSessions and C.C. sittings for trials in
ork.

6. Thur....Chancery Division H.C.]. sits.

8. Sat..... Sir W, Campbell, 6th C.J. of Q.B., 1825. L. S.

Michaelmas term and H.C.]J. sittings end.

2nd Sunday in Advent.

..General Sessions and Co. Ct, sittings for trials,

except.in York.

.3rd Sunday in Advent.

.ghonest day. St. Thomas.

....4th Sunday in Advent.

..Christmas vacation begins.

25. Tues ...Christmas day. Sir M. Hale died, 1676, t. 67.

Wed....St. Stephen.

27. Thur....]J. F, Spragge, 3rd Chan., 1869.

30. Sun..... 18t Sunday after Christmas. “Holt, C.J., born,
1642. .

Reports.

THIRD DIVISION COURT OF THE
COUNTY OF ONTARIO.

[Reported for the CANADA LAW JOURNAL.)

RAY v. ADAMS ef al.

Horse-race — Statutes 13 Geo. II. ¢c. 19, and
18 Geo. I1. c. 34— Division of purse— Con-
struction of racing rules.

The statutes of Geo. II. affecting horse-racing
are in force in this country, and, therefore, a race
for a purse of $200, divided into $120, $50 and
$30, for first, second and third horses is illegal, and
the purses cannot be sued for.

Where there is a discrepancy as to the conditiens
of a race between the newspaper advertisement and
the bill-posters, the former should govern. But,
assuming that the race was legal, the plaintiff hav-
ing clear notice before he entered his horse of the
conditions under which it would be run, and having
failed to follow up his protest before the tribunal
appointed by the Rules of the Canadian Turf Asso-
ciation to consider such protests, he was not entitled
to recover.

[DARTNELL, J.J.—Whitby.

This was an action brought to recover the
sum of $30, under the following circumstances:

A self-constituted committee, of.which the
defendants Meharry and Gordon were mem-
bers, arranged for a summer race meeting in
Port Perry last July; stated to be “under the
auspices of the Ontario Central Agricultural
and Driving Park Association,” of which the
.defendants, Adams and Christie, were officers,
and whose names, as such officers, were ap-
pended without their knowledge or assent to
the advertisements of the event. They did not
take any part in the conduct of the race, and

were present only as spectators. One of the
events for competition was a trotting race for
a purse of $200, divided into $120, $50 and
$30, for first, second and third horses respec-
tively. According to the advertisement, drawn
up by one McKay, with the knowledge and
approbation of the other members of the
committee, except Adams and Christie, this
race was to be open to all trotting horses who
had not beaten 2.40 before the first of June;
in other respects the Rules of the Canadian
Turf Association were expressed as governing.
By these rules, if no date of qualification is
published, the last day for entry would be the
date of such qualification; in this instance be-
ing 3oth June. Subsequently a draft from the
advertisement from memory was made by
McKay, and bill-posters, intended to be a
duplicate of the advertisement, were prepared
and distributed as advertisements or posters.
In the last no mention was made of the 1st
of June as the timeé for qualification. This
was stated to have been an inadvertent omis-

sion, as the first advertisement was what was'

intended should fix the date. It was stated
on oath that the earlier date was fixed for the
purpose of inducing owners at a distance to
enter their horses. This advertisement was
inserted in the Canmadian Sporting Times,
which, it is stated, is regarded as the official
organ of the Turf Association, and has a large
circulation throughout the Dominion and
elsewhere. This was seen in Montreal by
one Winch, who thereupon entered his horse,
as he states, upon the faith of the conditions,
and without even having seen, up to the day
of the race, the printed posters.

The plaintiff admitted that he had seen the
advertisement in the Canadian Sportsman,
and also the posters, before he made his entry;
and, for the defence, it was sworn to that, be-
fore making his entry and paying his entry
fees, he was told that the race would be trotted
under the rules in the advertisement. in the
Times, and not those in the posters. As he
was not called to deny this, it must be taken
as proved that he entered and started his
horse with that knowledge.

Before the horses started, a written protest

was handed in to the judges on behalf of one

Sebert, who also had a horse entered, claim-
ing that Winch’s horse was disqualified, as

having made 2.37% on the 1gth of June, at
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Montreal, a fact which Winch admitted, The
judges allowed the horses to start, subject to
the protest, and first place was awarded to
Wincl’s horse, © Sleepy Dan,” plaintiff’s horse
being fourth, The defendant, Meharry, sub-
sequently paid over first money to Winch, and

the plaintiff brings this action on the ground :

that, Winch's animal being disqualified, his
horse is entitled to th'rd money.

The judges *

came to no decision as to which date was to ¢

e regarded, the 18t or 3oth of June, nor were
any steps taken to bring them together to
arrive at uny decision, and, in fact, the money

ference or di.ection,
The Rules of the Turf Association point out

obtaining a decision from the judges, or the
appellate tribunal.  Under such rules this has
to be done within three wee's of the race,

Lfter which the stakeholder is at liberty to pay |

over stake or purse. No such steps appear
to have heen taken in this case, and it is con-
tended for this reason also the plaintiff is out
of court,

DARTNELL, J.J.—Horse.racing, like wager-

contracts expressed or implied arising therc-

gaming or betting, are void; the loser of
At1o or upwards might sue within three
months of the loss; failing, an informer
could do so, and recover treble value, The
winning of money by fraud was declared an
ifdictable offence, the guilty party to forfeit
five times the value, and be punished as for
wilful perjury, The word *games™ in this Act
was held to comprehend horse-racing (Hand
of Torento v, MeDougall, supra s Blaxton v.
Pye, 1 Wils, 309). Thercfore, any race for
L1o a side or upwards was illegal. It is

i stated that, after the passing of this Act, “ the
was paid over apparently without their inter- !

number of horse-races had very much in-

i creased, and in consequence of t'cir being run
¢ under £t1o a side, and, thercfore, for small
the d-ty of dissatisfied parties in respect to -
following up the protest for the purpose of |

plates, they had contributed very much to the
encouragement of idleness ; and the breed of
strong and useful horses was supposed to be
much prejudiced.” These considerations led
to the passing of

Geo. 11 ¢ 19. By this Act, all horses were to

i be entered by their real names, and no person

was to start more than one for the same plate,
under pain of forfeiting the horse. No plate

! was to be run for under the value of £30; any
. person starting a horse for a plate of smaller
ing, is not illegal at common law, and any °

out can be adjudicated upon in the courts, :

unless there is statute law to the contrary.

The statutes of England relating to horse-
racing, passed prior to 1792, appear t- be in :
force in Canada, unless varied or repealed by .
any statutes passed here since that date ; but.!

any statutes passed in England varying or re
pealing such former Acts have no effect in this
Province,

Parliament in England during 400 years
has passed a scries of Acts relating to the sub-
ject. These are as follows 1-—

16 Car, 11, ¢. 7. This is the first statute in
which horse-racing is mentioned. Under it,
persons winning by fraud or cheating at vari-
ous sports, including horse-racing, were to
forfeit treble the sum or value of the money
50 won.

0 Anne, ¢. 14, * Which statute, although re-

pealed in England, is not repealed as regards |

this Province” (per HARRISON, C.J., Bank of
Tovonto v. MeDongall, 28 C. P, 352). Under
this Act all mortgages or securities, the con.
sideragion of which was for money won at

© to be run either at

value was to forfeit £200, and any person ad.
vertising such a race was subject to & penalty
of f1oo; arbitrary standards of weights for
aye were fixed, and every race was to be begun
and ended on the same day; second horse
was entitled to his entrance money. There
wis a distinction between a “match” and a
* race;” for while a race, if for 4350 or upwards,
-ould be run anywhere, matches were required
Newmarket or Black
Hambleton.

18 Geo. 11, ¢. 34, was passed in order, among

i other things, “to restrain and prevent the
. excessive

increase of horse-races,” Under

i this Act it was made lawful for any person to

run any match, or to start and run for a plate
worth £350 or upwuards, at any weights and at
any place, without being liable to the penalties
of 13 Geo, 11, The stake could be made up
(Bide-

by each party putting up 425 a side.
mead v, Gale, 4 Burr, 2432,)
For nearly one hundred years no statutes
affecting horse-racing were passed in England.
5 & 6 Win. 1V, ¢ 4, repealed portions of
the statutes of Anne and Charles, but did not
affect the statutes of Geo. 11,
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3 & 4 Vict. c. 5 (1839), repealed so much of
13 Geo, 11, as related to horse-racing. Before
this Act it was decided that steeple-chases
were legal (Ewans v. Pratf, 1 Dowl N. 8,
so05), and also trotting matches along a road
(Challand v. Bray, 1 Dowl N. S, 788; 3 M. &
G. 18). *It has been termed the new charter
of horse.racing” (Zvans v. Praft, supra),
Some time after its passing the celebrated
case of Applegavth v, Colley, 10 M, & W, 728,
was decided. This case was cited in argu.
ment as being in the plaintifi®s favour, but it
is not an authority here, being founded upon
3 & 4 Vict. ¢ 5, which is clearly not in force
in Ontario,

Soon after this decision, and in consequence
of it, very many gu¢ fam actions were brought
by common informers against a large number
of sporting men in England for the penalties
under the statutes of Charles and Anne, and
» & 8 Vict, ¢. 3, afterwards extended by 7 & 8
Vict. ¢. 58, was enacted, which had the effect of
stopping all these proceedings. It further
provided that no common informer, but only
the actual loser, or his representatives, could
commence any proceedings for the penalties
under the former statutes.

Then came 8 & g Vict, ¢. 109, which, as it
were, consolidates and amends all former
statutes relating to wagers and games, so that,
in England, there are now no longer any re-
strictions with regard to racing ; and transac-
tions of this description are governed by the
same laws as all other con.racts: but this Act
is not in force or been enacted in Ontario.

The oniy other English Act is 42 & 43 Vict.

< 18, by which it was declared that horse-
racing within ten miles from Charing Cross in
London should be unlawful, uniess licensed,
as therein provided,

There are no statutes of Canada or Ontario
bearing upon the subject; except, in Ontario,
the Aygricultural and Arts Act, R, 8. O. ¢ 39,
5. 86, prohibits the carrying on of horse-racing
during the days of any exhibition by any
Association or Society formed under the Act,
ot within five miles of holding the same. Sec-
tion 87 imiposes & penalty of $50 or thirty days’
imprisonment upon any persous guilty of a
violation of this section.

This Act is openly aad flagrantly violated,
The object thereof and that of the old statutes
Is defeated; and I take it that any device such

!

as calling these contests “ Speeding in the
Ring,” or any other name, would be regarded
by the courts as an evasive subterfuge.

There is also the Statute of Canada (R, §.
O.15g),imposing penalties upon various classes
of people engaged in betting, wagering, pool-
selling, etc., but specially excepting stake
holders in any legal horse-race,

There are not many cases in our own courts
in which the subject is discussed or considered.

The first of these is Sheldon v. Law, 3 O.
S, 85 A bet B £75 to 450 upon a horse.
race, and deposited the money in the hands of
C, as stakeholder. They did not own either
of the horses which were to run, and this bet
was the only sum up on the event. A, having
lost, gave C,notice not to pay over the money
to B, but C did so. Aeld, that A could recover
the deposit from C, because the wager was
illegal as contrary to 13 Geo. 1L c 19
RoginsoN, C.J., in the course of his judg-
ment, says: “I can see no pretence for con-
tending that the statutes referred to (Anne
and the two statutes of Geo. I1.) are not in
force here,” This care was decided in 1833

Cronyn v. Wridder, 10 U. C. Q. B.; 12 Geo,
I1. c. 28 (the Lotteries Act), has been assumed
to be in force in Upper Canada by reason of
our adoption of the Criminal Law of Fngland,
as it stood in 1792, The statute 13 Geo. 11,
¢ 19, against horse-racing has, in like manner,
been held to be in force in Upper Canada, and
has, in several cases, been acted upon. We
are bound to huld 12 Geo, IL c. 28, to be in
force; first, because it comes within our adop-
tion of the Criminal Law of England, and next,
because this statute, and other statutes of a
like nature, and resting on the same footing,
have been treated in our courts as being in
force” (per RouiNson, C.J., pp. 360, 361)
*The provisions of that statute are considered
in force, although they may have been fre-
quently disregarded or cvaded ” (per MCLEAN
s. ¢, 30%).

Corty v. MeDantels, 16 U, C. Q. B, 356,
and Marshall v, Platt, 3 U, C. P, p. 13, are
to the same effect.

Fulton v, James, 5 U, C. C. PP, 182, decided
that o trotting match for £s5c between two
horses driven in harness, is & legal horse-race
within the statutes 13 Geo. 1L c. 19, and 18
Geo. 11, ¢ 34. The court, having held in this
case that the race was legal because the liorses
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were entered by the owners, and the stakes

were equal to £30, it seems to me logically ;

inevitable that, having recognized what was ° horse,” the second only saving his éntry.

made legal by these statutes, it follows the
court must be bound to take cognizance of

what was declared illegal in the same statutes,

Anderson v, Galbraith, 16 U, C, Q. B, 57,
follows Saeldon v. Law, quoted above, The
bet was declared illegal, because neither of
the parties owned the horses, and they were
not running for any other stakes, and the

he had been notified not to pay them over,
by Roninson, C.J., as supporting this latter

dictum, See also to the same effect Varacy
v, Hichman, 5 C. B, 281.

being $200 divided into three purses, but the
statutes say that stake is for the “winning

3 In such case the plaintiff cannot bring
action for a portion of a stake to which he has

. alleged he is entitled. He ran his chance of

i winning first, or soive place, and cannot now

fairly complain, His only remedy would have
bezn to recover back his entrance money, pro-
vided he had demanded it from the proper

: custodian before the purse was paid over,
stnkehold was held liable for paying over after !

This he did not do, nor does he ask it in his

! particulars of claim.
Hastelow v. Jackson, 8 B. & C. 221, s cited °

Wilson v. Cutten, 7 U, C. D, is valuable as

showing that the court will consider the Rules

i the judyges made no decision.

of Horse-racing when necessary for a decision,

Here the race being for £50, and the horses
run by the owners, it was adjudged by the
court to be a legal race,

Govham v. Bowlton, 6 0. 8. 3211

4. The courts will only aid the parties to a
legal race when the judges appointed have
failed to give a decision, or where they did not
comply with, or made variations from, the
rules supplied for their government, Here
Assuming;, for
argument, that the race in question was legal,
the plaintiff conld have, notwithstanding this

i fact, followed up the protest, and brought the
¢ matter before the tribunal appointed for such

in this :

case it was held that the decision of the race -
judges was final, and could not be reviewed :

by the court. RosixsoN, C.J., characterized
the action as being an “attempt to make a
court and jury judges over this horse-race
instead of the stewards.”

Batterst v, Odell, 23 U, C. R, 452, decided |

that the race in question was illegal under 13
Geo, 11, ¢ 19,

Davis v. Hewdtt, 9 O. R, 433, is a decision
of Bovp, C., following Battersty v. Odell,
saying * that this is an illegal contract under
13 Geo, 11, ¢, 19 (because are of the partici-
pants was not the owner of the horse he bet
upon), is not open to argument.”

Atter carcful consideration of all the authori-
ties, I have come to the following conclusions:

1. The law in England in relation to horse-
racing, as it stood in 1792, is in force in
Canada, and any English statutes passed since
that date are not in force here. The Riot Act,
passed to prevent the disorderly assembling
in the streets of London of supporters of the
Pretender, is undoubtedly in force here, as
alsc the Statute of Mortmain, Both these
statutes were passed in this reign.

2, The race in question herein is an illegal
race, not being for a stake or purse of £5c.

It was argued that there was such a stake, | 2 L. R. 280; Swuth v. Littlgfield, 15 L % R,

purposes, and obtained their decision, which
would have been binding.  He did nothing in
suppert of his protest, mnd let the three weeks
2o by, within which time he had to make it;
and for this reason alone, if no other, I think
he is out of court,

As to whether the condition as set out in the
ad:ertisement or that in the posters should
govern, it scems to me that in all reason the
former should have the preference. It was
meant to reach the knowledye of horse owners
near and far, They were the parties most
interested in the race in question,  The posters
were intended for the general public, and
would not reach as many readers as the adver.
tisement published in a largelv.circulated
journal of sporting news. In this case, how-
ever, it does not signify, because the plaintiff
had distinct notice that the race was to be run
under the conditions by which Winch's horse
was eligible.

The defendants, Adams and Christie, are
entitled to their costs, if any. 1 dismiss this
action, but I give no other costs against the
plaintiff; as the blunder of the other defendant
was the cause of the action,

The following English cases may be referred
to: Parr v. Wintvingham, 28 L. J. Q. B
Srown v. Querbiersy, 11 Bx. 715; Davis v, Wolf,
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: i
6g; Weekly Reports, 10 C. L. 2485 Weller v. ) DivisionallCourt.]

Deakins, 2 C. & P. 618; Greville v, Chaplin,
5 Q. B. 745; Challand v. Bray, t Dowl N. 8.
7833 Marryatt v. Broderick, 2 M. & W, 369;
Daintree v. Huichinson, 10 M. & W. 89g;
Charileton v. Hill, 5 C, & P, 147 Bendbow v,
Jones, 14 M. & W, 193; Carr v. Martinson,
1 EL & Ec. 4563 Baily v. Marivtt, 5 C. B, 818,
Diggle v. Higgs, 2 Ex. D. 422; Hampden v.
Dalsh, 19 Q. B. D. 189; Houson v. Hancock,
8§ T.R. 575

Early Notes of Canadian Cases.

SUPREME COURT OF JUDICATURE
FOR ONTARIO.

HIGH COURT OF JUSTICE FOR
ONTARIO,

Queen’s Bench Division.

Armout, C.J.] [Nov. 16,

In y2 WELLER,

Married woman— Devise te— Restraint on
alienation—R. S. O, ¢, 132, 5. 8,

Certain lands were devised to W, with
the proviso that she should not aienate or
incumber them until her sister should arrive
at the age of forty years, and the proviso that
the devise should be for her separate use, in-
dependent of her husband’s control.

W. applied, under R. 8. 0, c. 132, s 8, for
an order to bind her interest, for her own
benefit, in these lands.

Held, that the restraint against alienation
was valid, and would have been so even if the
applicant had been a femme sole.

Earisv. McAlpine, 27 Gr. 164 ;6 A. R. 145 ;
Pennyman v, McGregor, 18C. P. 132, Smith
v. Faught, 45 U. C. R, 4843 Re Winstanlky,
6 O. R, 315, followed in preference to Rosker
v. Rosher, 26 Chy, D. 8ot

AHeld, also, that the restraint on alienation
was not a restraint on anticipation, within the
meaning of the statute,

R, 8. Cassels, for the applicant,

[Nov, 19,
GRANT 2. CORNOCK.

Husband and wife— Breach of promise of mar.
riage—Statute of Limitations—Successtve
promises —Independent contracts— fustifica-
ton of breach—Use of obscene language by
the plaintif—Mitigation of damages—Gene-
ral reputation,

In an action for breach of promise of mar-
riage,the jury found that there was at first a
mutual promise to marry in six months, and a
subsequent mutual promise to marry on the
death of the defendant’s father. The jury
were also asked {Q. 3), “After the father’s
death in April, 1879, did the defendant, in re-
sponse to a question by the plaintiff, say that
all was left to his brother to share, and that
until his brother shared with him he could not
marry her ?” To which they answered, “ Yes.”
The division of the father's estate did not take
place till December, 1887,

Held, FALCONBRIDGE, ], dissenting, that
the answer to the third question was a finding
of a mutual promise to marry upon a division
of the defendant's father's estate, and, as a
breach of that promise did not take place
until December, 1887, the cause of action
arising thereupon was not barred by the Sta-
tute of Limitations at the time the action was

1 brought, in 1888, The several mutual pro-
i mises were all independent contracts, the pro-

mise of the vne party being a consideration
for the promise by the other, so thateach suc-
cessive mutual promise became a new and in-
dependent contract, from the breach of which
only the statute would begin to run,

Costello v. Hunter, 12 Q. R, 331, distin-
guished.

Per FALCONBRIDGE, ], that the answer of
the jury to the third question did not show a
new or substituted agreement, but an excuse
for delay or a continuance of the original pro-
mise, and the case was therefore governed by
Costello v, Hunter.

Held, also, FALCONBRIDGE, ], dissenting,
that want of hodily chastity is the only mis-
conduct which affords a justification in law for
a breach of a promise to marry. It is no
justification to show that the woman had been
heard to use obscene language ; nor is such
evidence admissible in mitigation of dam-
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ages, although general evidence of reputation
may perhaps be admissible,

the plaintiff.
Shepley, for the defendant.

Chancery Division.

Divisional Court.] [Sept. 22,

REGINA o LOGAN.

Conviction—AR. S. C. c 158, 8. 6—LDistress for
the penalty—K. 8. C. ¢ 178, ss. 87, 88,

A conviction under R. 8, C, c. 158, 5. 6, was |

¢ if the security falls short of satisfying the first
| mortgagee's claim, he can pursuc the other,
Wallace Nestitt and W, M. Douglas ior | and make him account, by way of damages,
: for injury done to the property.

: Boyd C

Brown v, Sage, 11 Gr. 239, referred to.
C. J. Holman, for the plaintiff
Moss, Q.C., contra,

[Oct. 18,

THL LONDON ANDL CANADIAN LOAN AND

AGENCY CoO. . GRAHAM.

Acguisition and retention of land by Co.—Sale

quashed, because it provided for disiress in .

default of payment of the fine.

Held, also, that as the extreme penalty for

the offence was imposed, the irregularity in the
conviction in the provision for distress was not
cured under R. 8. C. c. 178, ss. 87, 88,

Regina v, Sparham, 8 O. R. 380, approved
of.

MeMichael, Q.C., and Osler, Q.C,, for the
mation.

Shepley and Badgerow, contra,

Boyd, C.] [Oct 6.
McLEOD 2. AVEY.

Second mortgagee
Sirst morigagee lo make him accound on sccu-
rily proving insuffictent to salisfy his claim.

The court will not restrain a mortgagor in

possession, ot any one claiming under him, at ;

the suit of a mortyagee, from cutting standing
timber, unless it is proved that the acts com-
plained of are likely to render the sccurity
scanty,

The defendant ¥, being o second mortgagec,
entered into possession of the mortgaged pre-
mises, and cut down and sold timber thereon.
In an action bv: the first mortgagee to realize
the amount due him in which the lands were
sold, but did not realize enough to pay his
claim, it was

Held, that a referenc~ should be directed to
ascertain the value of the timber sold by F
and that he must account therefor.

The remedy is not limited to a mere pre-
vention of the mischief by way of injunction ;

faking timbe,—Right of

within certain time—Sale not cavried ond—
Power to re-sell—Recital of jacls in deed to
subsvquent puvchaser.

A loan company which, by the terms of its
charter, was bound *“to sell any real estate ac-
quired in satisfaction of any debt within five
years after it shall have fallen to them.” ac-

i quired certain land from a mortgagor by quit

claim deed, dated Oct. 21, 1878, in which was
contained a provision against the merges of
the debt in the estate acquired by agreement,
dated August 23, 1882, the company sold to a
purchaser, who went into possession ; but, on
default by the purchaser in the terms of the
agreement, the company had to resume the
property.

In a suit to compel the defendant, a subse-

¢ quent purchaser, to carry out a purchase, who

objected to the title on the ground that the

i company had not sold the land within five

years, and that a release should be obtained
from the former purchaser and registered, it
was

Held, that giving the liberal construction
against forfeiture, which is a principle of statu.
tory construction in cases like this, any éona
! fide sale was enough, though it fell short of

5 conveyance, to prevent a forfeiturc—a sale

not carried out through the default of the pur.
chaser, is such a transaction as satisfied the
statute—and that, as by the contruct, any de-
fault left the company at liberty to determine
the ageeement, and as power to re-sell is a
term of any contract respecting the sale of
lands, it was competent to the company to sell
to the detendant.

.Teld, also, that no necessity existed for ob-
taining a release from the former purchaser,
and that as a matter of conveyance, and for

%
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the purpose of registration, it was sufficient to
recite in the deed to the defendaat a sale
within five years, and the subsequent ending
of the contract to sell for non-payment by the
former purchaser,

Arnolds, for the plaintiff.

Hewson, for the defendant.

Boyd, C.]

THE LONDON AND CANADIAN LOAN AND
AGENCY CO. . GRAHAM.

[Nov. 23,

Title— When shown—Deniand of abstract-—
Costs,

On the hearing on further directions of this
case (reported above), it was

Held, that showing title is the manifestation
on the abstract of all matters essential toa
good title, and that as defendant had de-
manded no abstract before action, he could

i
{
|
1

D., dated March 27, 1872, John McD. had
been in possession for many years (imore than
twenty), and died Sept. 27, 1881, The defen-
dant claimed under a deed from Jas. McD,,
son of John McD, who claimed title under
his grandfather’s will, and offered in evidence
a memorial of the will, dated Dec. 10, 1832,
and registered the following day, containing
the following statement: “He did also be-

i queath and give to Jas. McD., his grandsun,

the (describing the land), so as not to deprive
his father curing his lifetime.”

Held, following Geugh v, MeBride, 10 C, P,
166, that the memorial could be received as
evidence under R, 8. O. (188y), c. 113, 8. 1,

- and was good evidence of the devise, and that

i the plaintiff by his conveyance only obtained

not complain that title was first shown there. |
i defendant.

after, and he was ordered to pay the costs
thereof.

Bridges v. Longman, 24 Beav, 27, cited and -

followed.
Aranoldy, for the plaintiffs,
Hewson, for the defendants,

Ferguson, J.] [Nov. 13,

Re MACDONALD AND THE NOXON BROTHERS
MANUFACTURING Co. (Limited), AND Ri-

VISED STATUTES OF ONTARIO (1887) €. 183,

Winding-up proceedings—* Contributory—
A8 0. (1887) c. 183, 5. 5,

A paid-up s Yareholder in a company is such
a ‘“contributory ” within the meaning of sec-
tion § of R. 5.'0. (1887), ¢. 183, as is entitled to
initiate winding-up proceedings.

Hayles, for the Co.

W, Vussdet, for the petitioning shareholder.

Rose, J.]
MCDONALD v. McDougaLL,

Vendors and Pirchasers Act—R. S, 0. (1887),
o 112y 5. 1—Memorial of will over twenty
years old—Contents—Evidence—Life estals.

{Nov, a1,

In an action for possession of land, the
plaintiff claimed under a deed from John Mc-

! whole or in part.

a life estate, which ended when John MeD.
died, and he was net entitled to possession,
D, B. McLennan, Q.C,, and J. W, Liddell,
for the plaintiff,
James Leitea and R A, Pringle, for the

Boyd, C.]

CHRISTIE v, HOWARTH ¢/ o/,

[Nov, 22,

Unpaid stock— Liability of shareholder jfor--
Return of nulla bone against the company
before suit against sharveholder-— R, 8. C.

€ 119, 5 55.

A shareholder in a company is not liable to

: an action for unpaid stock by any creditor of

the company until an execution at the suit of
such « reditor has been returned unsatisfied in
Until the return of mulla
éona in whole or in part, there is no right of
action,

Held, also, that notwithstanding a judge's
order for the issue of the sare facias was
granted (ex parte), it could not avail against
the express language of the Act R, 5. C. c.
119, 5. §5.

The return of nulla bona is that act which
fixes the shareholder’s liahility to be sued, and
without that essential ingredient there is no
right to resort to the court,

Delameye and E. T, English, for the plain
tiff,

Dy, Suelling, for the defendant Howarth.

J. M. Clarke, for the defendant Mathers.

o

s e

i
i
H
3
§
H

e

i LI 0 ST i

S B EA AA L MR e

G

Ty

3




i
i

5
3
-4
5
¥
o1
3
i
¥
H

a

&

.
4

P T

S M A 0 Vo B e

ST N

I

S

R

December 1, 1888,

Early Notss of Canadian Cascs.

601

Ferguson, J.] [Nov. 28.

Re MARA,

Vendors' and Purchasers Act—R. . O.(1887),
¢ 112—AMemarial of assigsiment of mor:-
Lage endorsed on mortgage— Discharge by
assignee— Recital of assignment.

In an application under the Vendors' and
Purchasers’ Act, R. 8. 0.(1887), c. 112, in which
a registered memorial of a deed poll or en-
dorsement made on the back of a mortgage
(describing the mortgage) Zabendum, * to have
and to hold the said mortgaged premises unto
(assignee) his heirs and assigns, etc,, subject
to the provisos and conditions in said mort-
gage, which said deed poll or endorsement by
way of assignment is witnessed, etc, was
offered as evidence of the assignment,

Held, sutheient.

A discharge of mortgage executed by an
assignee contained these words: “ And that
such mortgage has been assigned to me,” in.
stead of giving the particulars of the dates of
and parties to the assignment, was also

Held, sufficient.

Frank Denton, for the vendor,

Coatsworth, for the purchaser.

Boyd, C.] [Nov, 28

KLINCK 7, THE ONTARIO INDUSTRIAL
LOAN AND INVESTMENT CO. ¢f al.

Morlgage — Power to distrain — Interest oy
reni—Distress after maturtly without fiving
new fenancy— Interest as damages-— Rent
migre than sty months overdie,

In the year 1881, A made a mortgage to the
defendants, maturing in 1886, ir. which was
contained a proviso under the “short form”
that the mortgagecs might distrair for arreass
of interest, and a special provision by which
A leased the lands until the maturity of the
mottgage at a rental of the same amount as
the interest, A mortgaged his goods to B in
January, 1887. In August, 1888, the defend.
ants distrained on these goods for rent or
interest due in 1886, 1887 and 1888, In two
actions for illegal distress brought by A and
B respectively,

Held, on the evidence that there was no
definite tenancy after the maturity of the
mortgage in 1886 ; that the interest after ma-

turity was recoverable, not by the terms of the
contract, but as damages; that a distress
could not be made, as more than siz months
had elapsed after the expiry of the tenancy,
and the rent becoming uncertain after the
i maturity of the mortgage, required a new fixa-
tion, and, therefore, there was no right of
distress, ‘

Powell v. Peck, 15 A, R, 138, and Bickle v.
Beatty, 17 U. C. R. 469, cited and followed.

George Moberly, for plaintiffs,

MeCarthy, Q.C., for defendants.

Practice.

Armour, C. J.]
In e YOUNG v. PARKER & Co.

[Nov. 22.

Prohibition—Division Court—Judgment sum-
mons—Partnership—R. S. O. ¢ §1, 5. 108,
55 4y 5, 0,

After judgment obtained against the firm of
P. & Co, in a Division Court, after service of
summons upon M. P., who was in fact the only
member of the firm, an after-judgment sum-
mons was issued and served on R, P. The
Division Court judge determined that R, P,

! had made himself liable as a partner by hold-

|
|
|
i

ing himself out as such, and was bound by the

. Judgment, and liable to be examined as a

Jjudgment debtor.

Held, on motion for prohibition, that s.s. 4,
5 and 6, of s. 108, of the Division Courts Act,
R. 8. O. ¢ 51, are applicable only to persons
who are in truth partners, and prohibition was
ordered.

Munster v. Roilton, 10 Q. B. D. 475; 11 Q.
B. D. 435; to App. Cas. 680, referred to.

Lennox, for the motion,

A, H, Marsh, contra.

Mt Dalton.} [Nov, 17,

IRWIN 2. BROWN.
Counter-claim— Defonce—Reply— Jurisdiction
of court—Foreign aefendant — Assels in
Jurisdiction— Set-off — Con. Rules 3,371, 373.

A counter-claiming defendant is not a plain.
tiff in an action, nor i3 n counter-claim an
action, '
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The defence of the plaintiff to a counter-
claim is technically the plaintiff’s reply, not-

withstanding Con. Rule 379, and there can, ;

without leave, be no further pleading by the

defendant but a joinder of issue,
To a counter-claim against the plaintiff,

who lived out of Ontario, seeking the recovery |
of a debt contracted out of Ontario, the plain- !
tiff pleaded that the court had no jurisdiction,

and the defendant replied, without obtaining

leave, that the plaintiff had assets in Ontario
to the value of 3200,

Held, that this reply, even if leave were ob- ;

tained, was had, because sub-sec. (e.), of Rule ;
45 O. J. A, has not been incorporated in the

- Consolidated Rules. See Con. Rule 271.
Semble, that set-off, not in the shape of a
counter-claim by cross-action, is now abolished.
See Con, Rules 3, 373.
W. M. Douglas, for the plaintiff.
Douglas Armour, for the defendant,

Law Stundents’ Department.

EXAMINATION DATES FOR 188q.

Hilary Term commences 4th January,

Primary Examination, Tuesday, 1 5th January.

Graduatesand Matriculants, Thursday, 17th
January,

First Intermediate, Tuesday, 2and January.

Second Intermediate, Thursday, 24th Janu-
ary,

Solicitor Examination, Tuesday,26th January,

Barrister Examination, Wednesday, 30th
January,

Last day for Call Notices for Easter Term,
16th February,

Last day for Primary Notices, 5th January,

Last day for filing papers and fees (final
examination) 1gth january.

Easter Term commences aoth May.
Primary Examination, Tuesday, 30th April.
Graduates and Matriculants, Thursday, 2nd
May.
First Intermediate, Tuesday, 7th May.
‘Second Intermediate, Thursduy, gth May.
Solicitor Examination, Tuesday, 14th May.
Barrister Examination, Wednesday, 1sth
May,

Last day for Call Notices for Trinity Term,
8th June,

Last day for Primary Notices, 20th April.

Last day for filing papers and fees (final
examination) 4th May,

Trinity Term commences 2nd September,
Primary Examination, Tuesday, 1 3th August,
Graduates and Matriculants, Thursday, 15th

i August.

First Intermediate, Tuesday, 2oth August,

Second Intermediate, ‘Thursday, 22ad
August,

Solicitor Examination, Thursday, 27th
August.

Barrister Examination, Wednesday, 28th
August,

Last day for Call Notices for Michaelmas
Term, 14th September.

Last day for Primary Notices, 3rd August,

Last day for filing papers and fees (final
examinations) 17th August,

Michaelmas Term commences
vember,
Primary Examination, Tuesday, 29th Octo-

18th No-

: her,

Graduates and Matriculants, Thursday, 31st

* October,

First Intermediate, ‘Tuesday, 5th November.

Second Interinediate, Thursday, 7th No-
vember.

Solicitor Examination, Tuesday, 1z2th No-
vember.

Barrister Examination, Wednesday, 13th
November,

Last day for Call Notices for Hilary Term,
7th December,

Last day for Primary Notices, 19th Qctober,

Last day for filing papers and fees [final
cxaminations) 2nd November.

LAW SOCIETY EXAMINATION BE.

FORE TRINITY TERM, 1888,

CALL—HONCURS.
CONTRACTS——EV;)ENCE—-STATU’I‘ES.

1. A is insured by a valued policy on a
cargo for $5,000. He recovers on another
policy $5,0c0.  The true value was $7,000,
and the loss was total. How much can he re-
cover on the valued policy? Why?
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2, How do you prove an award ?
3. A brings an action against B for goods

sold and delivered by A to C; B was the un- :

disclosed principal of C, with whom A dealt;

the goods.
action ?

4 Explain the rule “a legal obligation for
another’s debt will be equivalent to a previous
request.”

5. A cominon carrier refuses to carry goods
except on conditions which appear to the cus-
tomer unfair and unreasonable,
ought the customer to pursue, and what
remedy has he?

prisoner may be convicted of a crime not

¢ charged in the indictment.

6. Definc and distinguish principal in the

¢ first degree, principal in the second degree,
it appears on the trial that B has paid C for :

How far is this a defence in A's

What course

6. A document is tendered in evidence for -
the purposc of defeating the Statute of Limi- -

tations ; distinguish the functions of the judge
and jury respecting such document, and facts
connected with it,

7. What distinction is there between con-
tracts within the Statutes of Frauds and writ-
ten contracts under the common law as to
variations by a new contract not in writing?

8. Aclaim and counter-claim re both dis-
missed with costs. What is the rule as to he
costs of the procecdings ?

witness, What are the rules as to calling
such witness to prove the document ?

defendant is necessary to enable the plaintiff
to maintain an action for conversion of goods,

prove his case ?

HARRIS ON CRIMINAL Law,
Broowm's CoMMON Law, BOOKs 3, 4.
BLACKSTONE, Vor. I,

1. Fxplain briefly the law as to the liability
of one who employs a contractor to do work
in the execution of which the latter commits a
tort.

2. State what is meant by the #respasser ab
initio, and explain the Six Cargenters' Case.

3. Explain the difference between natural
and artificial watercourses, as regards the
nghts of adjoining proprietors.

4. Define the crime of conspiracy ; and dis-
tinguish the three classes into which the cases
are divided.

5. Mention all the cases you can in whicha

accessory before the fact, and accessory after
the fact,

%. Lxplain what is meant-by seditious libel,

8. Distinguish manslaughter from homicide
se defendendo,

9. Explain the meaning of misprision of
felony.

10. In which House of Parliament must a
bill for the granting of a subsidy originate, and
what is the reason?

Equrry.

1. What effect, if any, has the lunacy of a
partner upon the partnership ?

2. State the relative rights and liabilities
existing between mortgagor and mortgagee,

! when the latter is in possession of the mort-

; gaged premises.

3 A and B become sureties for C, a con-
tractor erecting certain works, the contract
provided that three-fourths of the work as fin.

_ ished should be paid for periodically, remander

- on completion, payments were made exceed-

9. A document is subscribed by an attesting ! ing three-fourths of the work done.

¢ effect, if any, would this have?

What
Explain, giv-

. ©ing law,
10, What species of act on the part of the - &

4. Explain th~ equitable doctrine of conver-

. sion. Is there any provincial legislation which

. AN - may effect the same?
and what evidence must plaintiff adduce to ;

If so, what?
5. A enters into « sufficient agreement with

- B for the sale to him of a house in Toronto;

he dies intestate before completing the sale.
Has B any remedy? If so, what? Reasons.

6. Under what circumstances is a tenant,
who is entitled to pay rent, entitled to relief
by way of interpleader, where there are sev-
eral persons claiming title to it? and when
not?  Explam, :

7. Are there any circumstances under
which a private individual may maintain an

action to restrain a public nuisance?
8, A trader in insolvent circumstances

goes to a creditor, asking an advance to en-

¢ able him to carry on his business. The credi-

tor agrees to advance him the necessary funds
on being secured for the debt then owing him.
Secuaty is given, The trader falls, and
makes an assigniment, and the assignee seeks
to have the security so given set aside as a




604 The Canada

Law Journal. December 1, 1888,

fraud on the other creditors. Can he succced ?
Reasons,

9. Discuss the several rights of vendor and
vendee in a case of contract for the sale of
lands where there is a misdescription of the
property to be conveyed,

to. State the law as laid down by Mr, Jus-
tice Story as to the relief granted in cases of
mistake of lnw and fact under submission to
arbitration,

REAL PROPERTY AND WILLS.

1. The Conveyancing Act enac:s (1) that it
shall not be necessary to use words of inherit-
ance in a conveyance, etc.; (2) that in cer-
tain cases covenants shall be implied in a con-
veyance. State these circuinstances, and criti-
cise and show the objections to both enact-
ments,

2, What is the present state of the law as to
the validity or invalidity of conveyances by
married women with defective certificates ?

3. Where no provision is made in a will or

settlement for the appointment of new trustees i

in the place of those retiring, dying, or refus-
ing to act, how may they be appointed without
resorting to an application to the court? How
do you procure the estate to be vested in them?

4 An insured house is burned pending a
contract for sale. The agreement makes no
provision as to the insurance. Who is en-
titled to the msurance money ? How does it
effect the rights and labilities of vendor and
purchaser respectively ?

5 Upon the death intestate of the
owner of the property after 1st July, 1886,
the only child being of full age sells the
timber on the property to A B, whe re-
moves it.  Administration is afterwards taken
out by a creditor, Will an actic-. for tres-
pass to land lic against A B by the ad-

9. In examining a title you find a discharge
of mortgage in statutory form signed by one
only of two execurors. Would you aceept it
as sufficient? If not, what further informa-
tion or conveyance would you require? Would
it make any difference whether the mortgage
was made to the testator or to the exccutors ?

10. A deviseismadeto A B in tail, but if
he marries, the estateistogo to C I) in fee
simple. Construe this devise,

Miscellaneous.

THE LATEST DECISION.—Mr. Beach was
once arguing a motion before his brother-in.
law, Judge Rosekrans, in which the Jjudge said
he was against him; but Beach continued
arguing and cited an authoriy, which he pro-
nounced the very latest. © You are mistaken,
Mr. Beach,” said the judge; “there is a later
one the other way.” “l am not aware of any
such decision,” said the eminent lawyer, « Oh,
yes," u. cetly replied the judge; “the one !
made in this casc ten minutes ago, Any other
motions, gentlemen ?*

A JUDGE presiding over one of the Paris
courts was recently removed from his office
for two very curious offences. It appears that,
after examining a witness for several hours in -
his court, he invited the witness to dine with
him at a neighbouring restaarant, Plying him
there with wine, the judge put a number of
questions to his guest, and having drawn out
of him certain damaging facts, forthwith caused
his arrest. His other offence was still more

i

ministrator ? 1 not, what redress, if any, has

he? Explain fully.

6. What is the law as to the use of specia[

conditions of sale by fiduciary vendors? Ex-
plain fully.

7. What are the liabilities and duties of an
auctioneer selling lands (1) with respect to the
terins of sale: (2) with respect to the deposit

. and purehase money?

8. Since the Devolution of E£states Act,
can the devisce of a niortgaged estate require
the mortgagee to be paid of out of the general
estate for his benefit? Explain fully.

flagrant. He talked by telephone to a witness,
pretending that he (the judge) was one of the
persons accused in court, and so led the wit-
ness to betray himself and his accused friend,

. No wonder that he was deemed no longer fit

to act as a judge,

THE tales in Lord Westbury's life are in the
mouths of lawyers us household words, and
the biographer does not always give the best
version. Bethell said to (not of) a judge who,
after hearing the argument, said he would re.
serve the point in order to turn it over in his |
mind: *May it please your lordship to turn it -
over in what your lordship is pleased to call
your lordship's mind”—not that the judge
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would turn it over in what he is pleased to
call his mind. The answer to the question,
“ Why old Cranny always sits with the Lord’s
Justices ?” was, “ Thefact is that Cranny does
not like to sit alone in the dark ”-—not, “I take
it to arise from a childish indisposition to be
left alone in the dark.” The story about the
Great Seal is a pointless application of a play
upon words exhausted by a witty predecessor
of Lord Westbury, when Lord Erskine, com-
menting on Captain Parry’s statement that in
the Polar Seas he had lived on seals, said:
“Very good living, too, if you keep them long
enough.” If Lord Campbell had not been
Chancellor, Bethell might have said, “I mis-
took you for the Great Seal.” If he said what
is put into his mouth, he was not only rude,
which is probable, but stupid, which is unlikely.
—Eng. Law Journal.

THE LATE MR. JUSTICE KEATING.—Sir
Henry Singer Keating, who died a short time
ago full of years and honours, leaves a hame
which will, in the history of English law, be
associated with the latter days of the Court of
Common Pleas. Those days were, perhaps,
more brilliant than the last days of all immedi-
ately preceding the extinguishment of this
great court, although Sir Henry Keating took
part in both. When, in 1875, the Court of Com-
mon Pleas was merged in the High Court of
Justice, to re-issue for a brief period as the
Common Pleas Division, Lord Coleridge was
Chief Justice, and the justices were, Keating,
Brett, Grove, Denman, Archibald and Lindley.

-When Sir Henry Keating joined the court in

December, 1859, Sir William Erle was Chief
Justice, and the justices were, Vaughan Wil-
liams, Crowder, Willes, Byles and Keating,
which last took the place left vacant at the top
by Lord Campbell becoming Lord Chancellor,
whose successor in the Court of Queen’s
Bench was Sir Alexander Cockburn, translated

from the chiefship of the Common Pleas. A’

stronger court, perhaps, never sat in West-
minster Hall. Every judge of it represented
the best traditions of the English bench, and
it was specially famed for its knowledge of
commercial law. It was a court of men satu-
rated with the learning of the law of England,
but a business-like court withal, and not want-
ing in breadth of view.

If any two contemporaries on the bench of

Common Pleas became more closely associ-
ated than the others, they were Keating and
Willes. Both were born in Ireland, of English
extraction, and educated at Trinity College,
Dublin. Keating was ten years older than.
Willes, but was still a laborious junior on the
Oxford Circuit, and attending the Oxford and
Gloucester Sessions, when Willes was called
to the bar. The first meeting took place on a
winter’s morning in the Temple Gardens.
Keating had risen early for his studies, and,
to clear his brain, was taking a brisk walk beside
the river, when he met Willes on the same er-
rand. Similarity of tastes led to a close friend-
ship, and a few years afterwards Willes was
associated with Keating as editor of * Smith’s
Leading Cases.” In 1849 Keating took silk,
leaving Willes to plod on as a stuff gown until
he was made a judge in 1855, on the same
bench to which Keating was added four years
later. Meanwhile Keating diverged into poli-
tics. He entered Parliament as the representa-
tive of Reading in 1852, supported Lord Pal-
merston, and was Solicitor-General twice. He
did not forget the law, but, as a private mem-
ber, introduced an Act of Parliament which
goes by the name of “ Keating’s Act.” Its ob-
ject was to provide a summary remedy in ac-
tions brought on negotiable instruments, which
were too commonly defended merely for the
purposes of delay. The principle has since been
further applied, and the late judge may be
considered as the inventor of that very effec-
tive and comprehensive legal weapon which
goes by the name of “ Order XIV.” His own
Act has never, we believe, been repealed, but
only replaced, and has the solitary distinction
of a special rule for that purpose among the
rules of court. Since his retirement from
active service on the bench, Sir Henry Keat-
ing has taken part in the judgments of the
Judicial Committee of the Privy Council. He
was never so great a lawyer as Mr. Justice
Willes, but his judgments were always brief
and to the point, and his judicial manner
perfect. Unlike his colleague, Mr. Justice
Vaughan Williams, he seldom differed from
Chief Justice Erle, who, in summing up the
qualities of the three judges, who usually sat
with him, estimated Willes as a man of pro-
found learning, Vaughan Williams as rather
obstinate, and Keating as of singular sense.—
Eng. Law Journal.
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Appointments to Office.

DivistoN COURT CLERKS.
Prince Edward.

Francis McManus, of Picton, Clerk of the
First Division Court, Countyof Prince Edward,
wice Walter Ross, de.:cased.

i

Mididlesex.

William C. Harris, of Delaware, Clerk of ,
the Fourth Division Court of the County of :
Middlesex, dce Chas. G, Anderson, deceased. :

BAILIFF. i

Middlesex, :

John A. McAlpin, of Mosa, Bailiff of the .
Fifth Division Court of the County of Middle-
sex, v/ce James A, Watterworth, resigned.

Law Society of Upper Canada.

CURRICULUM.

1. A Graduate in the Facult?r of Arts, in
any University in Her Majesty’s Dominions
empowered to grant such Degrees, shall be
entitled to admission on the Books of the
Society as a Student.at-law, upon conforming
with Clause four of this curriculum, and pre.
senting (in person) to Convocation his Diploma
or proper Certificate of his having received
his Degree, without further examination by
the Society.

2. A Student of any University in the Pro-
vince of Ontario, who shall present (in person)
a Certificate of having passed, within four
years of his application, an examination in the
subjects prescribed in this Curriculum for the
_Student-at-law Examination, shall be entitled
to admission on the Books of the Society as a
Student-at-law, or passed as an Articled Clerk

{as the case may be) on conforming with Clause
four of this Curriculum, without any further
examination bv the Society, '

3. Ever: cther Candidate for admission to
the Societ as a Student-at-law, or to be passed
as an Articled Clerk, must pass a satisfactory
examination in the subjects and books pre-
scribed for such examination, and conform
with Clause four of this Curriculum. )

4. Every Candidate for admission as a Stu-
dent-at-law or Articled Clerk, shall file with
the Secretary, four weeks before the Term in
which he intends to come up, a Notice (on
prescribed form), signed by a Dencher, and
pay $1 fee; and on or before the day of pre-
sentation or examination file with the Secre-

: tary a petition and a presentation signed by

a Barrister (forms prescribed), and pay pre-
scribed fee,

5. The Law Society Terms are as follows :—

Hilary Ter:a, first Monday in February,
lasting two weeks.

Easter Term, third Monday in May, lasting
three v ceks,

Trinwy Term, first Monday in September,
lasting two weeks.

Michaelmas T'erm, third Monday in Novem-
ber, lasting three weeks.

6. The Primary Examinations for Students-
at-law and Articled Clerks will begin on the
third Tuesday before Hilary, Easter, Frinity,
and Michaelmas Terms,

7. Graduates and Matriculants of Univer-
sities will present their Diplomas and Certifi-
cates on the third Thursday before each Term
at 11 a.an.

8. Graduates of Universities who have given
due notice for Easter Term, but have not ob.
tained their Diplomas in time for presentation
on the proper day before Term, may, upon the
production of their Diplomas and the payment
of their fees, be admitted on the last Tuesday
in June of the same year,

9. The First Intermediate Examination will
begin on the second Tuesday before each Term
at gam. Oral on the Wednesday at 2 p.m,

10. The Second Intermediate Examination
will begin on the second Thursday before each
Term at 9 a.m,  Oral on the Friday at 2 p.m.

11, The Solicitors’ Examination will begin
on the Tuesday next before each Term at ¢
a.m. Oral on the Thursday at 2.30 p.m.

12, The Barristers’ Examination will begin
on the Wednesday next before each Term at
9 a.am. Oral on the Thursday at 2.50 p.m.

13. Articles and assignments must not be
sent to the Secretary of the Law Society, but
must be filed with the Registrar of the Queen's
Bench or Common Pleas Divisions within
three months from date of execution, other-
wise term of service will date from date of
filing,

14. Full term of five vears, or, in the case
of Graduates, of three years, under articles
must be served before Certificates of Fitness
can be granted.
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15. Service under Articles is effectual only
after the Primary Examination has been passed.

16, A Student-at-law is required (o pass the |

F'rst Intermediate Examination in his third
year, and the Second Intermediate in his fourth

year, unless a Graduate, in which case the :

Fi st shall be in his second year, and his

Second in the first seven months of his third :

yeir,

" Intermediate Fee .................. - §1
1 Fee in Special Cases additional ¢ th

above. ..oviiiiiiee i e 200
{ Feefor Petitions................... -
- Feefor Diplomas ................ o2
Fee for Certificate of Admission ..... 1
- Fee for vther Certiirates............ 1

-

.7. An Articled Clerk is required to pass his

Fiiit Intermediate kExamination in the year

next but two before his Final Examination, .
and his Second Intermediate I.xamination in °

the year next but one before his Final Exam-
ination, unless he has already passed these
examinations during his Clerkship as a Stu-
dent-at-law. One ycar must elapse between

the First and Second Intermediate Examina-
tion, and one year between the Second Inter- !

mediate and Final Examination, except under

special circumstances, such as continued illness -

or failure to pass the Examinations, when ap-

plication to Convocation may be made by peti-

tion. Fec with petition, $a.

18. When the time of an Articled Clerk ex-
pires between the third Saturday before Term

and the last day of the Term, he should prove

his service by affidavit and certificate up to :
the day on which he makes his affidavit, and -
file supplemental affidavits and certificates with :
the Secretary on the expiration of his term of :

service,

19. In coanutation of time entitling Stu- °
ed Clerks to pass examinations -
to be called to the Bar or receive Certificates -

dents or Artic

of Fitness, Examinations passed before or

during Term shall be construed as passed at
the actual date of the Examination, or as ot :
the first day of ‘Term, whichever shall be most °
favourable to the Student or Clerk, and all -
Students entered on the books of the Society |
during any Term, shall be deemed to have |
been so entered on the first day of the Term, '

2o0. Candidates for call to the Bar must give

notice signed by a Bencher, during the prece- .

ding Term,

21. Candidates for Call or Certificate of :

Fitness are required to file with the Sccretary
their papers, and pay their fees, on or before
the third Saturday before Term, Any Candi-
date failing to do’so will be required to put in

a special petition, and pay an additional fee ;

of $2,

22, No information can be given as to marks ;

obtained at Examinations.

a3. An Intermediate Certificat= is not taken |

in lieu of Primary Examination.

FEES.
NOtiCE Fee....................-u-
Student’s Adraission Fee............
Articled Clerl’s Fee,...............
Solicitor's Examination Fee .........
Barrister's Examination Fee.,....... I

88538
g§8888

¢ BOUKS AND SUBJECTY FOR EXAM-
INATIONS.
PRIMARY EXAMINATION CURRICULUM,
For 1888, 1889 and 13¢0,

Students-at-Law,
Xenophon, Anabasis, B, L
(Homer, Ihad, B. IV,
1888, - Cwsar, B. GG, L. (133,
Cicero, In Catilinam, 1.
\WVirgil, AEneid, B. 1.
Xenophon, Anabasis, B. 11
IHmner, Iliad, B, IV,
188¢. < Cicero, In Catilinam, I
Virgil, Aneid, I V.
CCresar, B, G, L {1-33.
Xenophon, Anabasis, B 11,
(Hnmer, Hiad, B. V1.
18go. -+ Cicero, Catilinam, 11,
l\f'irgil, Aneid, B, V.
Cacsar, Bellum Britannicum,

Paper on Latin Grammar, on which specia
stress will be laid.

Translation from English intv Latin Prose,
involving a knowledge of the first forty exer-
cises in Bradley's Arnold’s composition, and
re-translation of single passages,

MATHEMATICS,

Arithmetic : Algebra, to end of Quadratic
Equations: Euclid, Bh. I, IL and 1L

ENGLISH,

i A paper on English Grammar,

Composition,

Critical reading of a selected Poem :—--
1888— Cowper, The Task, Bb. 111, and IV.
188g-- Scott, Lay of the Last Minstrel,
18go—Byron, The Prisoner of Chillon;

Childe Harold’s Pilgrimage, from stanza
73 of Canto 2 to stanza 51 of Canto 3,
inclusive.

i

i History AND GEOGRAPHY,

i _English History, from Wiliam IIL to
¢ George 1L inclusive, Roman History, from
! the commencement of the seond Punic War
| to the death of Augustus, Greek History, from
| the Persian to the Peloponnesian Wars, both
| inclusive. Ancient Geography—Greece, Italy,
and Asia Minor, Modern Geography—No
America and Europe,
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Optional subjects instead of Greek i—
FRENCH.

A Paper on Grammar,
Transiation from English into French

Prose.
;ggg % Souvestre, Un Philosophe sous le toits.

1889 Lamartine, Christophe Colomb.

o NATURAL PHILOSOPHY,

Books—Amott's Elements of Faysics, and
Somerville’s Physical Geography; or, Peck’s
Ganot's Popular Physics, and Somerville's
Physical Geography,

Avrticled Clerks.
In the years 1888, 1889, 1890, the same por-

tions of Cicero, or Virgil, at the option of the !

|
g
i

candicate, as noted above for Students-at-law, :

Arithmetic,
Euclid, Bb, 1, 11, and 1L
English Grammar and Composition.

Modern Geography—North America and |

Eutope,
Elements of Book-keeping.

RULE re SERVICE
From and after the 7th day of September,

1885, no person then or thereafter bound bfr !

LITTELL'S LIVING AGE.

N 1888 THE LIVING AGE anters upon its forty.sixth
year. Approved in the antset by Judge Story, Chan.
cellor Kent, Presidont Adams, historians Sparks, Prescott,

‘Ticknor, Hr‘mcmﬂd and many others, it has met with constant
161 an

A WEEKLY MAQGAZINE, it gives more than
Three and a (uarter Thensnnd

doublecolumn_ vctave pages of reading.matter yearly, It
presents in an inexpensive form, considering ita great amount
of matter, with freshness, awing to its weekly {ssue, and with
a completaness nowhere else attempted.,

The best Eesays, Reviews, Critieisms, Talos, Sketehes of
Travel and Discovery, Peetry, Seientifle, Imfraphi-
cal, Historieal, and Politieal Information,
from ihe entire bod{ of Foreign
Periodical Literature, and
from the pens of the

FOREMOST LIVING WRITERS,

The « Wtest and moct cultlvated Inteliects, in every
departmtent of Literature, Science, Poltics, and Art, find

i expression in the Periodical Literature of Europr, and espe.
! 1 € . cially of Great Britain.
English History-—Queen Anne to George Il |

OF ARTICLED CLERKS, °

articles nf clerkship to any solicitor, shall, !
during the term of service mentioned in such

articles, hold any office, or engage in any
employment whatsoever, other than the em-
ployment of clerk to such solicitor, and his
partrer or partners (if any) and his Toronto

agent, with the consent of such solicitors in |

the business, practice, or employment of a
solicitor,

For Certificate of Fitness,

Armour on Titles; Taylor's Equity Juris-
prudence; Hawkins on Wills; Smith's Mer-
cantile Law; Benjamin on Sales; Smith on
Contracts; ¢he Statute Law and Pleading and
Practice of the Courts.

For Call,

Blackstone, Vol. 1, containing the Intro-
duction and Rights of Persons; Pollock on
Contracts; Story's Equity Jurisprudence ;
Theobald on Wills; Harris's Principles of
Criminal Law; Broom’s Common Law, Books
11, and IV.; Dart on Vendors and Pur-
chasers; Best on Evidence; Byles on Bills,
the Statute Law, and Pleadings and Practice
of the Courts.

Candidates for the Final Examination are
subject to re-examination on the subjects of
the Intermediate Exaninations. All other
requisites for obtaining Certificates of Fitness
and for Cali are continued.

Tvinity Term, 1387,

The LIVING AGE, ferming jour large volumes a year,
furnishes, from the great and generally inaccessible mass of

! this literature, the only compilation that, while within the

reach of all, is satisfactory in the COMPLETENESS with
which it embraces whatever is of immediate interest, or of
solid, permanent value.

1t Is therefore Intdispensable to cvery one who wishes
to keep pace with the events or intellectual progress of the
time, or to cultivate in hirself or hisx family general intelli.
gence and literary taste.

OPINIONES.

* No mun who understands the worth and value of this
sterling publivation would think of doing without jt. No.
where else can be found such a comprehenslye and perfect
view of the best litarature and thought of aur times,"—Chris.
tian qt Work, New Yurk. )

“1ris ove of those few publications, weekly r momhl{,
which seem indispensible, There is nothing noteworthy In
science, art, literature, bivgraphy, philoscphy, or relig on‘
that crnnot be found in it. It contains nearly sl} the goe
literature of the time. Such a publivation exhausts ou.
superlatives,”"— The Chwrchinan, New York.

“ Replete with all the treasuresof the best current thought,
the best fiction, und the best poctry of the day. It stands
wnrivalled,”-—The l'rvﬂig/lerian. Phitadely.lia,

It maintains ity feading position in spite of the multitude
of nspirants for public favor,”—XNew York Obuerver,

Y Hiography, fiction, science, criticism, hlstory, poetry,
travels, whatever ten are interested in, all are found here,”
—2'he Watchman, Boston, .

By the careful and judicious work put into the editing of
Tre Livikg Ace, it is made possible for the busy maq to
know something of what is going on with everincreasin
actlvity In the world of letters. ~ Without such help he ls lost.
B 'piewpal Heeordey, Philadelphia,

Iy it ve find the best productlons of the best writers upen
all subjects ready to our hand."'—Phtladslphic Inguiver,

' The renders miss very l:ttla that is important in the perl.
odical domain,”— Hoston Journal,

Published Weskiy at $8.00 a year, froe of poitage,

27 TO NEW BUBBORIBERS for the year 18886, re.
mitting before Jan. 1st, the numbers of 1888 sbaed aftar the
receipt of thelr subscriptions, will be sent gratis.

(lub-Prices for the best Home and Foreign Literatare.

' Posgensed of "t ue Livivg Aag, and one or other of our
viv(aclous American monthiies, asubscriber will ind himselftn
command of the whole situation.” - Phila, Lve, Bulletén,

For §1a.50 Tug Living Aue and angaone of the Ameriean
$4 monthlles {or Harper's Weokly or Bazar) will be sent for

{  or, for $3.50, 1hE LIvinG Aok and the 8%
“y,-c,.;za’;":ﬁ”,?, ] ngufm.
Address.

CITTELL & C0,, Boston.




