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WHAT I5 AN EX PARTE ORDER?

Tn Broom v. Pepull, 23 O.LR. 630, on the application of the
plaintiff, in the absence of the defendant, and without notice to
him, an order was made by the Master in Chambers purporting
to be made on the defendant’s consent, but which did not in fact
follow the consent. On the defendant becoming awuare of the
mistake in the order, he immediately applied to the Master
~in Chambers to rectify the order and the Master granted the
application, but a Divisional Court has solemnly determined that
this procedure was erroneous, that the Master had no power to
correct the mistake, and the defendant’s only remedy was by
appesl, becauge it was said the order was made ex parte within
the meaning of Rule 358, With great respeet to the learned
judges who arrived at that conclusion, we venture to think that
it is not well founded. In Sweet’s Dictionary the following ex-
plenation is giveu of the meaning of the term ‘‘Ex parte.”” ‘8.
1. In its primary sense ‘ex parte’ as applied to an application in
a judicial proceeding means that it is nde by a person who s
not a party to the proceeding, but has an interest in the matter
which entitles him to make the application. Thus, in a bank-
ruptey proceeding, or an administration action, an applieation
by A.B., a ereditor or the like, would be deseribed as made ‘ox
parte A.B.,” that is, on the part of A B. 8. 2. In its more usual
. sense ex parte means that an application is made by one party
te a proceeding in the absence of the other, Thus an ex parte
injunction is one granted without the opposite party having had
notice of the applieation. It would not be calle * ex parte, if he
had proper notice of it, und chose not to appear to oppose it.”’
This definition we think quite correetly lays dewn what is meant
by the term, and it is the secondary meaning above given which
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is applicable to the case of Broom v, Pepal.l If the defendant
had had notice of the. applieation for the original order, and had
failed to appear, then, it is true, the crder would not have been.
ex parte; neither if the order made had followed the sonsent
could the order be said to have been ex parte, but where 4
party purporting to move on a consent, hehind the back of the
opposite party obtains an order not warranted by the consemtf,
then such an order appears clearly to be ex parte Within Mr,-
Sweet’s definition.

We refer to the matter because it seems desirable that every
facility should be given for the correction of orders improperly
granted in such cireumstances, such as is provided by Rule 358,
but to sybstitute for the inexpensive and summary procedure
of that Rule the more cumbrous and expensive machinery of an
appeal seems to be rather unnecessary, to say the least of it.

FAIR WAGES CLAUSES IN CONTRACTS.

A stipulation is frequently made in contracts for publie
works and for public supplies that the workman shall be paid
the trade union secale of wages, and that the customary hours of
lsbour shall be observed. There has been, however, no standard
form in which this stipulation could be expressed, A recent
circular issued by the loral Government Board in England em-
bodies several clauses which have been generally adopted by
contracting departments of the British Government pursuant
to the recommendation of the Fair Wages Advisory Committee.
Thase clauses will be found easily adaptable to Canadian condi-

_ ns, and are as follows:—

1. (Fair Wages Clause.)— ‘The contractor shall pay rates
of wages and chserve hours of labour not less fasourable than
those commorly reccgnized by employers and trade sccieties (o,
in the sbsence of such recognized wages and hours, those which
in practice prevail amongst good employers) in the trade in the
distrie. where the work is carried out. Where there ave no such
wages and hours recognized or prevailing in the district those ~
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yecognized or prevailing in the nearest distriet in which  the
_geners.l industrial circumstances are similar shall be adopted.
Further, the conditions of employment generally accepted in the
distriet in the trade concerned shsll be iaken into account in
- gonsidering how far the terms of the fair wages clauses are being
observed. The contractor shall be prohibited from transferring
B  or assigning, directly or indireetly, to any person or persons
4% . whatever, any portion of his contract without the written per-
" mission of the department. Sub-letting other than that which
, may be customary in the trade coucerned, shall be prohibited.
E The contractor shall be responsible for the observance of the
fair wages clauses by the sub-contracto..”’

2. (Ezhibition of notice at works.)—'‘The contractor shall
eause the preceding condition to be prominently exhibited for
the information of his workpeople on the premises where work is
being executed under the contract.” :

3. (Inspection of wages books, etc.)—'‘The contractor shall
keep proper wages books and time sheets, shewing the wages paid
and (so far as practicable) the time worked by the workpeople in
b his employ in and about the execution of the contract, and such
t . wages books and time sheets shall be producel whenever re-
' quired for the inspection of any officer authorized by the de-

partment. (Specify the department.)’’

. 4. (Faclory clause for inclusion in coniracts in cerlain

trades.)—'* All work executed under the contract shall be carried
out at the contractor’s own factory or workshop at or other
place approved by the department (specify the department),
and no work under the contract shall be done in the homes of
the work people.”’
« B, (Drrect poyment of wages, for inclusion n contracts in
cortain trades.)—‘All wages ecarned by workers engaged on
work under the contraet shall be paid directly to them and pot
shrough a foreman or others supervising or king part in the
gper-tions on whiel: the workers are engaged.*’




636 CANADA LAW JOURNAL.

e ——

QUIETING TITLES ACT AND THE TORRENS SYSTEM,

The attempts made by these Acts to facilitate the conveyance
ot real property and to simplify titles are very praiseworthy
and, in many cases are of great velue, They would be more
aceeptable, however, to the profession if in their practical work.
ing out there was more elasticity, and their machinery less com.
plicated. It would also be well if there were more facilities than
there are in some of the offices for doing husiness, and doing it
more speedily.

One of our correspondents whose opinion is of ‘value, sends
us a eommunieation on the subjeet which wa give to our readers,
We should be pleased to hear from others what their views are
on the subject, His remarks are as follows:—

“In the year 1875 the titde to a tract of land in West
Toronto was quieted under the Quieting Titles Act at very con-
siderable expense. Recently aun application was made to quiet
the title to two small lots which were part of this tract, and for
the puryose of the application no less than sixty-three deeds had
to be produced to establish the title—most of them were not in
the petitioners’ possession, and copies had to be proecured from the
registry office at very considerable expense. It is almost need-
less to say that the same difficulty would be found to attend the
proof of many another lot inclided in the same tract, and yet
this accumulation of deeds and difficulties in the proof of title
was merely the result of the dealings with the land for the past
36 years, As time goes on and transactions take place with refer-
ence to land, the difficulties multiplv, under the old system of
land transfer, until at last the title is buried in such a heap of
documents that it has either o be taken on trust, or it costs more
1o investigate the title and see if it is all right, than pessibly the
land may be worth,

“‘In 1885, the Land Titles Act was brought into foree in the
city of "Toronto and the county of York, and if the land in
question had been registered under that Act, the owner, instead
of having a pile of deeds a foot high, would have had one single
Joecument, that anyone could understand, to prove his title.
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“‘For some strange reason the public seem slow in adopting
the Land Titles system of transfer, although anyone can see its
superiority to the old system, which is bound to occasion diffi-
eulty sooner or later.

‘“‘Bach owner under that system, if he thinks of the matter
at all, probably hopes that the trouble and difficulty will not
fall on his shoulders, but that he may be able to dispose of his
property, a8 perhaps he himself acquired it, namely, to one so
desirous of acquiring it that he will be willing to take risks. He
may wake up some fine morning, however, and find a purchaser
ealling on him to prove his title, and then the trouble will begin,
and by the time he has got through he may find himself out of
poeket three or four hundred dollars.”’

CAPITAL PUNISHMENT,

We are indebted to a writer in Nineteenth Cenliry and
Affer for a luminous article on the subject of punishment and
erime. We give our readers the benefit of his observations on the
subject of capital punishment, which he deals with in a con-
vincing manner, coming to the conclusion (a conelusion with
which we fully agree) that it would not be in the interest of the
public that it should be abolished.

The writer in the early part of his article works out four
canons for the consideration of his subjeet, which he names in
order of importance: (1) Segregation, (2) Deterrence, (3) Re-
formation, (4) Humanity, and then diseusses how the various
modes of punishment now in use conform to thz requirements of
these canons; and then proceeds:—

The extreme penalty of the law at present is capital punish-
ment. Much controversy has been aroused about it in recent
times, and the allegation is frecly made that the death penalty is 2
velic of barbarism, and ought to be abolished. It is largelv with
4 view to finding a psychological selution to this problem at I
have undertaken the present article. The first requirement of
punishment-—segregation—is very effectively met by it. The
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-criminal, by losing his life, is finally removed from society, and
all possibility of his committing any further injuries is with-
drawn. The segregation, while thus more perfect than by any
other mode, is brought about at low cost, and with little trouble
to society. No cell has to be provided for his habitation. no
warders told off to watch him, no work created for him. V.o are
frequently told that murderers are often mueh less truly
eriminal than the majority of petty thieves and swindlers. Their
crime was committed in a fit of passion, possibly with strong
provocation; they have previously led blameiess lives; and the
suggestion is made that their punishment should be lighter.
rather than heavier, than that of more vulgar offenders. The
argument may have some weight in favour of lenient treatiment
while in .:ison; but the demands of segregation for such a
man are fully as urgent as in the case of the most brutal ravisher
or assassin. For a man who has once been carried away to such
an exient by a fit of passion is very likely to be carried away
a second time-—more likely, indeed, for it is a well-known law
of physiology that merial processes which have onee oecurred
render the way easier tor a recurrence. The danger to life from
such a person is considerable, and he must be altogether removed
from society. Capital pnnishment is the easiest and most certain
method by which this can be efferted.

I come now to my second canon—Deterrence. I am aware
that it is often said that capital punishment does not truly
act as & deterrent. I have noted also the coincidence that
persons who make this statement are nearly always those who
on grounds of humanity demand the abolition of eapital punish-
ment. The allegation, which thus bears on its face the appear-
ance of being made to bolster up a case, may, I think, be con-
clusively refuted. Inductively, we have such facts as the re-
erudescence of assassination in France accompanying the sus-
pension of the death penalty. A. Lacassagne, in his important
book, ‘‘ Peine de Mort,”’ shews that homicides are rarest in those
eountries where capital punishment is most rigorously enforced.
I do net want to press this, however, as the relation of cause and
effect is proverbially diffieult to trace in : .cial affairs, and the
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apparent conncetion may possibly be due to other conditions
which remain obseure. I prefer to rely on syllogistic reasoning
and the deductive method, which Mill represents in his Logic as
the instrument of ehief value in the study of social affairs. I
have pointed out that the punishments inflicted by society are
sueh as to afford adequate gratification to the vindictive senti-
ments against the criminal, The degree of punishment is pro-
portionate to the strength of the resentment. Now, there is no
question that capital punishment is more potent to gratify the
public revenge than any other form of puhishment now in use.
It is (in full harmony with public opinien) confined to the most
callous and cold-blooded murders, in which public animosity
is roused to its fullest extent. It is nof employed for minov
¢rimes, in which vindietive feelings are -less powerful; though
even then, in such cases as the wholesale ruin of poor people by
some fraudulent company-promoter exeiting our high indignation,
we often hear it said that the offender deserves to be hanged.
The faet that capital punishment is ouly invoked to meet the
highest Hights of public resentment is an unequivoeal proof
that popular sentiment regards it as the most terrible of all pun-
ishments.  Whether popular sentiment on this matter is well
grounded or not, is another question. I shall shordy endeavour
to shew that it is not; but in the meanwhile I am only concerned
to note the attitude of popular sentiment, and to draw the obvi-
ous corollary that the punishment which popular sentiment
regards as the most terrible is necessarily that which the publie
are most desirous to avoid, and therefore that which has the
greatest deterrent effect.

The same coniclusion may be drawn from the propaganda of
the abolitionists themselves. Do they regard capital punishment
s the most terrible of all penalties? If not, is it the case that
they wish to abolish it for the purpose of instituting another
punighment, such as prolonged imprigonment, which appears to
them more terribled They will hardly admit it, If, then, they
advocate aboliiion, simply because capital punishment appears
to them too horrible for our modern civilization, we may surely
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infer that this is the punishment that they would themselves be
least willing to face; and that is only another way of saying that
it is the punishment which has the greatest deterrent effect.

Let me not be misunderstood, however. I do not mean to say
that for all men, and at all times, capital punishment must of
necessity be the strongest of all deterrents. Mankind are not
all alike, and doubtless there are many who would much prefer
to suffer the death penalty than a long term of imprisonment.
Some months ago a gentleman wrote to the Times to say that it
had often been his duty to notify to condemned criminals the
faet that they had been reprieved. In one case he got the blunt
answer, ‘‘ Thank yer for nothing; I’d rather be hanged.”” Other
cases of similar purport sometimes occur. But the good people
who bring out these exceptional instances appear to think that
a generalization may be founded upon them, and that capitsl
punishment is shewn to have no deterrent force. Nothing could
be more absurd. All that is shewn is the infinite variety of
human nature, and that the same motives affect different people
in different ways. We have to legislate, and to supply deterrent
motives, not for exeeptional people, but for the general run of
humanity around us. And I have already proved that the
general run of humanity is more likely to be deterred by capital
punishment than by any other means open to us. Probably the
exceptions are not really very numerous. When a prisoner is
annoyed on hearing of his reprieve, everybody is startled and
surprised, and the fact is considered worthy of being chronicled
in the Times. I venture to hazard the opinion that the large
majority of prisoners shew relief when they hear of their re.
prieve, and that no one would think this appearance of relief
so remarkable as to eall for a letter to the 7'imes.

There is one further class of criminal to whom I must allude
—+the murderer by sudden impulse. Of him it may possibly he
true that capital punishment is no deterrent; but it eertainly is
equally true that no other punishment would be any deterrent
either. The impulsive murderer does not stop to think; he
unever reflects for a monient on any consequences of his action,
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however appalling; he is borne away by a momentary passion,
carrying before it all remnants of common sense or regard for
the future. We have no reason for supposing that capital
punishment would not be more likely to deter him than any-
thing else. On the contrary, we must suppose that if he stopped
to think for a moment, he would be more affected by a punish-
ment which appesls so powerfully and vividly to the imagination
than by one less striking but more prolonged. At all events,
the diseussion as to the relative efficiency, for deterrence, of vari-
ons punishments, eannot be affected by the case of one who is
momentarily blind and deaf to any future punishment what-
ever.

‘We arrive, then, at the conclusion that Deterrence is more
effectively achieved by capital punishment than by any other
method; and that it satisfies the requirements of our second
canon as completely and thoroughly as I have previously shewn
it does the first.

My third ecanop was Reformation of the eriminal. Since
capital punishment involves destruction of the eriminal, there is
no need to reform him, and the canon is irrelevant. Some naive
persons have suggested, indeed, that we ought to give the erim-
inal time to reform and lead a better life, lest his soul should be
eternally damned. To that I have two answers: (1) That it is
not the buginess of the State to trouble itself as to what happens
to the souls of the departed; its business is to regulate society
for the benefit of the living. (2) That the height of a eriminal’s
repentance is most likely to be reached shortly after he has been
condemned to death, and the gravity of his offence thus strongly
brought home to him. By executing him at this auspicious
moment, he will be relieved of the danger of a moral relapse—-
alas! only too probable with human nature as it is—and his
soul will in consequence be given the very hest opportunity it
is likely to have of getting into heaven.

The fourth canon—Humanity-—brings me to the eentre of the
controversy that has raged round the whole subject. It is said
that capital punishment is so horrible and barbarous that it
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ought to find no place in modern civilization, and that no crime,
however foul, can justify it. The support of it is no less purely
one of sentiment, than the opposition to it is one of sentiment,
In some minds compassion for the criminal is uppermost, while
in other minds compassion for the vietim and resentment against
the criminal is uppermost. I shall now proceed to dismiss both
sentiments from consideration, and to submit the humanitarian
allegations to a dispassionate analysis. At the risk of being
repellent, I shall seek to ensure dispassionateness by the employ-
ment of arithmetical symbols. These symbols must not be taken
a8 accurate representations of the faets, but they serve to fix in
our minds the leading points, which otherwise might evade us,
with an aceuracy as amply sufficient as the oceasion calls for.

I have pointed out that the canon of Deterrence requires
that the infliction of suffering should he a necessary part of all
punishment. We may therefore compare two punishments by
estimating the quantity of suffering inflieted by each. The al.
ternative to capital punishment is penal servitude for life, or
at all events for a very long period of years. We may there-
fore confine our comparison to these two punishments. lLet us
call the average daily quantity of sutfering experienced by a
conviet in penal servitude one unit of suffering, or one peunal
unit; so that in the eourse of a year, a conviet undergoes 365
penal units. Now let us analyze the state of mind of the man
condemned to death. The punishment may be considered in
two parts—{first, the suffering experienced during the actual
moment of exenution; second, the sensations of terror and gloomy
foreboding which presumably fill the period between the pass-
ing of the sentence and its consummation. Dealing firgt with .
the first part, it is agreed on all hands that death is practieaily
painless, and, in addition, that the whole proceedings are ex-
ceedingly swift. From the moment that the executioner enters
the condemned man’s cell to the moment of death is stated
to be not more than sixty seconds. The executioncy, after bind-
ing the eriminal, performs his work on the scaffold with lightning
rapidity. The eriminal himself appears often to he so dazed
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as to be little capable of feeling the suffering with which he is
credited. But however he may feel it, it seems undeniable that
the most exeruciating mental suffering that is over in sixty
seconds can only be as a featherweight in the balance compared
with the protracted agony of many years’ penal servitude. I
pass, therefore, to the more formidable side of capital punish-
ment—the terrible anticipations of the last weeks of life. We
have to compare one day of anticipation with one day of penal
servitude, and endeavour to estimate by how muech the agony
of e former exceeds that of the latter. The waiting antici-
pation appeals so vividly to our minds, and is so foreibly realized,
that we are apt to over-estimate its pain, in comparison with that
of the less easily represented penal servitu-de. It seems probable
that Fechner’s laws of sensatic.. may be applicable here. His
theory states that sensation only increases in sarithwetical pro-
gression when the stimulus increases in geometrical progres-
sion. Which, if we may draw the analogy, means that if a cer-
tain stimalus produces a certain quantity of puain, double that
stimulus will produce very much less than double the quantity
of pain. 8o that, when the pain has already reached a tolerably
high level, it will require a very large inerement of siimulus to
produee a very small inerement of pain  Now, the one penal
unit per diem which accrues to the conviet in penal servitude
is already a fairly high degree of pain. To a refined person, it
must be such a degree as is not suseeptible of a very large in-
erease under any stimulus. The stimulus of auticipated death
is far from being the worst of human inflictions. There is no
physieal pain attaclied to it; nor have I ever heard of a criminal
going off his head on account of it. As a dolorviferous ageney,
therefore, it must be concluded that the prospect of death,
though counsiderably éreater, is not immeasurably greater, than
the combined physical and mental sufferings of penal servitude.
And the quantity of suffering actually felt would be, under
Fechner’s law, very much less than proportional to the increase
of the doloriferous agency. Seeing how much suffering is in-
cluded in the one penal unit of penal servitude, it seems rea-
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. sonable to suppose that anticipaticn of death would not be pro.

ductive of more than two penal units, or double the amount of
suffering. Muek more than this ecould hardly be tolerated; yet
we kuow that whatever suffering there is, 4s tolerated. Let
me, however, place the case in the most unfavourable possible
light for my own theory. Let me make the impossibly extrava-
gant essumption that the criminal awaiting execution undergoes
ten units of suffering per diem. Then of he has three weeks to
wait, his total punishment is equal {0 10 x 21, or 210 penal
units. Suppose w- allow for the minute of actual execution
another ten units, «ne sum total of suffering is 220 units. This
is equivalent to 220 days’ penal servitude. So that, on the most
favourable possible hypothesis the actual amount of suffering
inflicted by ecapital vunishment is less than that undergone in
eight months of penal servitude!

That the coneclusion here established will be accepted hy
sentimentalists at large I do not for a moment imagine. Senti-
ment can only be shaker by sentiment; it is not touehed by
logieal analysis: the two terms are incommensurable. Arguing
with sentimentalists is like writing on water; and I shall here
content myself with protesting against their claim to monopo-
lize humanitarianism. I defend capital punishment on the ex-
press ground of humanity. I affirm that those who wish to
abolish it. in favour of penal servitude, are enemies to humanity,
and that their success would cause a large increase of suffering
to the very persons on whom they lavish their pity. In Italy
the death penalty has been replaced by carcere duro, which is
characterized by Lacassagne as ‘‘une peine atroce.”” The funda-
mental virtue in sentiment is its driving energyv: its fundamental
vice is that it excludes intellectual snalysis, and is liable, with
the highest and most sincere professions, to bring ahout evils
that a ealmer mind would have easily foreseen.

If capital punishment is in reality so humane, it must now
be shewn why soft-hearted people protest so energetically against
it. A falge theory is more effectually demolished when the psy-
chological grounds for its tenure have been exposed. The exist-
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wnce of the prejudice against capital punishment is due to the
peculiarly vivid manner in which an execution appeals to the
imagination —— the very samne element that constitutes it so
strongly deterrent a force. We see the little whitewashed cham-
ber, the trap-docr and pit, the ‘“‘ugly lever’’; and we fancy to
ourselves with terrible realism the moment when the condemued
man, hig head concealed in a white bag, is launched into eter-
nity as the bolt is released. The horrid apparition grips the
mind with a spastic cluteh that paralyzes the intellectual: facul-
ties. The essence of sympathy is to feel some part of the pain
which we pity in another; and accordingly mueh pain must be
excited in sywpathetic minds hy so horrible a vision. The
picking of oakum, the privation of liberty, etc., do not and can-
not appeal in anything like so forcible a manner to our imagina-
tions; we forget the hleeding fingers and fractured nails, the
spirit broken down by hardships and indignities; and the long
vears cannot be grasped in our thouglits in any bhut a symbolical
sense, And because the thought of capital punishment fills us
with much pain, while the thought of penal servitude fills us
with less paid, we assume that the realities have corresponding
relations. The fallacy is one with which all students of meta-
physics are abundantly familiar., What are only the laws of
thought are taken to be the laws of things. Subjective rela-
tions are regarded as equivalent to objective relations; and the
universe is whittled down to that evanescent appearance which
can be contained in the brain of a hwwnan being.

Yet another psychological fall;my is involved. The refined
and sensitive person who declaims against the death penslty is
apt to assume that & murderer is a refined and sensitive person
like himself. Cold-blosded murderers (and these alone are
now hanged) have by the faet of their erime proved their cal-
lonsness and lack of sensitiveness. Readers of Lombroso will not
require to be informed of the almost ineredible indifference to
pain that eriminals exhibit, Men will endeavour to commit
suicide (and succeed)‘ by driving large spikes into their own
heads with a hammer; or by thrusting a white-hot iron rod some
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inches into the abdomen. Dr. Quinton, in his interesting little
book on Crime and Criminals, records an instance of a prisoner
who, merely to spite his gaoler, smashed his own thumb by put-
ting it into the hinge of a jointed table, and foreibly raising the
tlap. No one denies that eriminals as a whole are characterized
by an astonishing lack of sensibility, both physical and mental,
Condemned men often apend their last night in comfértable
sleep, and walk to the seaffold with no sign of trepidation. The
fﬂllac,& of reading into others the same motives and feelings as
animate ourselves is produective of endless mistakes in interpret-
ing human character. The calmness of men on the point of
execution has long bewildered the world, from the time of
Plato onwards. We are, perhaps, less astorished at the coolness
of Socrates, since we ae apt to regard philosophers as somewhat
inhuman. Montaigne was struck by the indifference of con-
demned men. I quote, with modernized spelling, from Florio’s
translation of the essay ‘‘That the taste of goods or evils doth
greatly depend on the opinion we have of them:’’-—

One who was led to the gallows desired it might not he
through such a street, for fear a merchant should Set a sergeant
on his back for an old debt. Another wished the hangman not
to touch his throat, lest he should make him swoon with
laughing. hecause he was so ticklish. Another answered his con-
fessor, who promised ldm he should sup that night with our
Savicour in heaven, ‘‘Go thither yourself to supper, for I am
used to fast anights.”” Another upon the gibbet calling for
drink, and the hangman drinking first, said he would not drink
after him for fear he should take the pox of him. Every man
hath heard the tale of the Piccard, who being upon the ladder
ready to be thrown down, there was a weneh presented unfo
him with this offer (as in some cases our law doth sometimes
tolerate), that if he would marry her his life should be saved, who,
after he had a while beheld her, and perceiving that she halted,
said hastily, *‘ dway, away, good hangman, make au end of thy
business: she limps.”” The like is reported of a man in Denmark,
who, bheing adjudged to have his head cut off, and being upon
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the scaffold, had the like condition offered him, but refused it
because the wench offered him was jaw-fallen, long-cheeked,
and sharp-nosed.

Humanitarians may rest easy that no one in this country
will be required to pass through the ordeal of execution unless he
has previously qualified as regards lack of sensitiveness by the
commission of a brutal act that would have been impossible to a
gensitive man.

To sum up: we have found that all our four canons of
punishment—Segregation, Deterrence, Reformation. and Hu-
manity—are met by capital punishment in an almost ideal
manner, and that its removal from ‘he statute hook would be,
from every point of view. a most profourd and unfortunate

nistake.

IS AY“WIRELESS MESSAGE’ WITHIN .HE PROVISIONSN
OF CRIMINAL STATUTES RELATING T0
TELEGRAPHS AND TELEPHONERS?

1. Tt is not the province of a law journal, or of a legal editor.
to take cognizance of every ‘‘point’’ a resourceful attorney may
present, or of every question an ill-advised eriminal prosecution
may raise. But in those cases in which a great fundamental
principle of the law is involved——especially where the exact
point presented has not been passed upon or adjudeiated by a
court in any of the states of the Union. or any of the federal
courts—a legal journal or a law editor is warranted in presenting
the fundamental prin~iples and authorities which do, or should.
govern courts in arriving at a conclusion, even though they are
smnewhat elementary in their character.

2. The question whether a ‘‘message’’ sent by electric space-
telegraphy, through the instrumentality of any of the various
methods of sending what are popularly known as ‘‘wireless mes-
sages,”’ 18 embraced within the provisions and prohibition of the
ordinary criminal laws of u state relating to and governing tele-
graph and telephone lines, has heen raised by an indictment re
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cently returned by a grand jury at Los Angeles, California,
‘“‘under instruction,’’ no doubt.

3. The oeceasion for this indietment, briefly, is as follows: For
a number of years there have been in Los Angeles three five-cent
morning papers all of the class known as of the ‘‘reactionary”
type. Recently a one-cent morning paper, of the ‘progressive’’
type, was established there, resulting in a ‘* war of types.”’ One
of the cld papers published a scurrillous, not to say libellous,

attack upon the owner and publisher of the new paper. The 5 tl
proprietor of another of the morning papet~ (who is said to ol v
own and control the third) telephoncd to the editor of the third e
paper, suggesting that it reproduce the attack of paper number

one. The editor of the third paper heing on a vacation at
Avalon, and out of the reach of telephone or messenger, the
matter was communicated to him by ““wireless’’ from the wire- ' o
less station in the building of paper number one. This ‘‘mes-
sage” was ‘‘taken’’ by u fifteen-yvear-old hoy ‘‘operator,” on a
private wireless apparatus rigged up in his father’s house. The
new paper published the wireless mnessage as taken hy the hoy
operator. The genuineuness of the message is not denied, and
the accuracy of the ‘“‘taking’’ is not questioned. The matter of
the publication of this messsge in the new paper was laid :
hefore the grand jury, and an indietnient returned under s. 619 ‘
of the California Penal Code, relating to tolegraph and telephene
messages, and making it a felony to wilfully disclose the contents
of such a message without the permission of the person to whom
addressed. &

4. If there is any statute in that state which will justify or
support this indictrment it is found in s 619 or s. 640 of the
Penal Code of that state, which sections are in pari materia.
Neither of these sections of the Penal Code specifically provides
as to a4 * wireless message,” and neither uses any word or words
of equal import indicating any intention on the part of the
legislature to include within the prohibition and punishment
such a message. Such an intention can not he incorporated into
these by statutes by inference and construction. By express pro-
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vision of the California Penal Code, a critninal statute is to be
“‘sonstrued according to cae fair import of the terms, and with a
view to effeet its object;’’ and, by the provisions of the Code of
Civil Procedure of California; the court is prohibited from
reading into the statute language or words not ineorporated
therein.

5. History and import of ss. 619 and 640. Thus sections of
the California Penal Code were both enacted on February 14,
1872, and were both ameuded into their present form and pro-
visions on Marech 21, 1905. When these sections were originally
enacted they related solely to a mode of telegraphy and to a
message which depended upon ‘‘conduction:’’ that is, upon the
conveyarce of an electric eurrent by an unbroken metallic wire
suspended or laid between two stations, As a4 matter of faet
no other method of telegraphy was at that time known. or put
into practice for wmore than a (uarter of a century thereafter.
These statutes having been enacted before such a thing as *‘wire-
less telegraphy,’’ or a ‘‘wireless message,
dreamed of, unless it may have been in the privacy of the labora-
tory, by an eminent scientist here and there over the world—the
courts, and officers of the judicial departiwment. cannot presume
that there was an intention on the part of the legislature to
include within the prohibition and punishient provided in these
sections & thing not known and net in eximence at that time—a
‘“aireless message.”’ Telephones were not known at the time
these sections were originally enncted; and it has always heen
conceded. on all hands, in California, as far as the eriminal laws
of the state are concerned (whatever may be the rule as to civil
statutes), that telephony and telephonic messages were not em-
braced within the provisions of the original sections. As a
matter of faet, these sections were amended on Mareh 21, 1905,
into their present form for the express purpose of making them
cover telephony and telephonic messages. The amendment to s.
619 consists simply ir *he insertion of the words ‘‘or telephonic”’
after the word ‘‘telegraphic,’’ and before the word ‘‘message;’’
snd the amendment to s. 640 consists simply in the insertion of

" was known—or even
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the words ‘‘or telephone’’ before the word ‘‘line,”’ and also
before the word ‘‘office.”’ This shews beyond the possibility of
question, or of a remote douht, that there was no intention eon
the part of the legislature to o amend these scctions as to make
them embrace ‘‘wireless telegraphy’’ and ‘‘wireless messages,’’
To bring ‘‘wireless messages’’ within the provisions of the
criminal statutes, it is thought, it will be absolutely necessarv to
do so in express terms.

6. A “‘wireless message’’ is a thing apart, both from a tele.

graphic message and a telephonic message. It differs as mueh
from each as they differ from each other: and telephonic mes.
sages had to be especially provided for by gpecific amendment to
bring them within the operation of the statute. .

7. The word ‘‘telegraph’ is derived from a (reek word
which means, literally, afar writing, or to write afar; anc, as
known to the law, refers to the entire system of applianeces used
in the transmission of telegraphic messages by -electrieity, consist-
ing of, first, a battery or other source of eleetric power; secondly.
of a line, wire, or other artificial conductor for eonveyving the
eleetrie current from one station to another: thirdiy, of the ap-
paratus for transmitting. interpreting and reversing the elec-
trical current; and, lastly, of the indieator or signalling instru-
ment; and courts take judicia! notice that the ‘‘telegraph’” of
a railroad company consists of wires strung on poles set upright
in the ground along its road. .

These sections of the California Penal Code. #s enacted in
1872, embrace the words ‘‘telegraphic message’’ and ‘‘telegraph
line,”’ shewing unmistakably that the ouly thing the legislature
had in mind at the time of their message was the ‘‘conduction’’
method spoken of above; and the amendments to the original
section simply introduce the words *‘telephonie’ and ‘‘tele-
phone,”’ leaving the original sections, in purpose, absolutely as
they were enacted, except their extension so as te inelude tele-
phone lines and telephone messages—boy” of which are operated
through and depend upon a wire ‘‘conduetion.”” These two
gections of the California Peual Code, being in parl materia. are
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to be constructed together, and so construed there can be no
doubt or question hut that ‘‘conduction’’ was the only method of
transmission in the contemplation of the legislature.

8. The sole object of these sections of the Californmia Perml
Code, when enacted, and as amendad, was and is to prevent the
emplovees ..° telegraph and telephone lines and offices from
giving out i other than the addressee, or making a private use
of messages sent and received; and also to prevent persons not
employees from getting possession of the contents of messages
and information not intended for and not delivered to them;
hat is, by the wmeans popularly known as ‘‘wire-tapping.” To
accomplish or perpetrate the offence of wire-tapping there must
be an overt act of invasion, a trespass, upon the rights and pro-
p. ‘v--the line—of the company. No telegraph or telephone
company, or other company, can have either a ‘‘right of way”’
or “* private property’’ m the air. ‘‘Usque ad ocrum, et usque ad
coelum, '’ i8 & venerable maxim of the law. Hence, any one who
goes onto a house-top and there shouts his private business into
the air, which is common to and the property of all men, takes
the chanee of having his ‘‘shout’’ overheard by anyone whose
premises thie sound-wave passes; and if he is injured thereby,
he has but himself to blume; it is damnum absque injuria. And
this rule holds good, no matter in what ‘‘language’’ the ‘‘shout”
is uttered.

9. Elementary rules of construction. The conditions which
justify this article make it neeessary that a few of the ele-
mentary rules for the construction of criminal statutes and penal
statutes shall he given. These rules are well settled; the auth-
orities are all “‘one way;’’ snd a fow of the late cases, only, will
be cited. One of the elomentary rules for the zonstruction of a
eriminal statute, is that it shall be aceording to the natural and
obvious meaning; and where there is no ambiguity in the lan-
guage used, and its meaning and purpose are clear, the courts are
pot authorized to either limit or extend the language of the act
by construction. Such a statute is open to construction in those
cases, only, where there is reasonable uncertainty in the meaning.
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10. Where the meaning is plain, the statute must be earriad
into effect according to its language, or the court would be
assuming legislative authority. Where the language is clear, it
is not for the court to embrace cases not described, beecause no
reason ig seen why they were not included. And this rule hag
been widely, we might with truth say universally, followed. No
case can be brought by construction within a criminal statute
unless it is completely within the words. Where an act is not,
beyond all reasonable doubt, within the express terms of the
statute, it may not be brought within the statute after the event
by intendment. It is not sufficient that the purpose of a erimina}
statute should be manifest. To be effective, that purpose must
find expression in its language, as required by legal rules.
Courts may be authorized, sometimes, to restrain the generality
of terms used in a eriminal statute so as to exclude exceptional
cases, but cannot enlarge the terms of a limited law.

11. California rule, as laid down in a recent case, is that
the court, in construing a criminal statute, cannot read into it
language or words not incorporated therein; and that where
any particular article or thing is mentioned in a criminal
statute as the subject of an offence, it is such articles or things
or property, only. as are popularly designated by the term used
that can be regarded as embraced within the prohibition. Thus,
where the question involved was whether a statute making it a
felony to maliciously burn a ‘‘stack’’ of hay ineludec a case
where the burning was the malicious burning of a ‘‘cock’ or
““‘shock’ of hay, it was held that it did not. The court says:
“Why the legislature did not include the act of maliciously
burning ‘shocks’ or ‘cocks’ of hay within the penalty prescribed
by a. 600 of the Penal Code, is a2 matter which need not he in-
quired into here. In the determination of the question decisive
of the cage here, it is enough to know that the legislature did not
do so, and that it is for that department of the government to
say what wrongful acts shall ineur the penalties.”’ Substitut-
ing the words ‘‘wireless message’’ for the words ‘‘shocks’’ or
‘‘eocks’’ of hay, and the 8. 600 by ss. 619 and 640 of the Penal
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Code, the above dscision fits exactly the question of interpre-
tation raised by the indietment returned for the publication
of the wireless message ‘‘taken’’ by the boy ‘‘operator.”’ Plainly,
on very elementary principles of the eriminal law, the act com-
plained of is not within the prohibilion and punishment of the
statute relating to telegraph lines and telegraph messages.—
Central Law Journal.

THE IDENTIFICATION OF 4 MARK.

A writer in the Ceniral Laiww Journal takes exception to an
artiele in that journal whieh defined a mark as a character (not a
writing) maae by an inked pen operate! by & human hand and
consisting of a qingle straight stroke or of two or more discon-
nected straight rarallel strokes, or of two straight strokes cross-
ing each other.

The writer thensays:—

Marks for the authentication of legal documents are,
of course, the marks under discussion. Such marks are usu-
ally made by illiterates. but are sometimes made by persons
who can usually write, but who are so enfeebled by disease o1 age
as to be unable to do so at the time of exeruting the document
i1 question. In an experience of over forty-three years, marks
made for the purpose of authenticating documents have always,
so far as we have observed, heen in the form of a cross, thus:
X or +. We do not remember ever having seen one made other-
wise. These marks are rarely made by the marksman holding
and directing the pen himself, but usually by his touching the
upper end of the penholder while held and direeted by some
other personm, usually the one who draughted the instrument,
who in fact makes the mark; but very rarely by the marksman
bolding the pen in his own hand, which, in turn, is itself held
and directed in its motion by the hand of another person.

‘While & mark made for the purpose of authentieating & docu-
ment will, if properly proved, undoubtediy be binding upon a
marksman competent and able to write, yet the faet of his
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making a mark in such case would draw suspicion upon the
document; and I have never seen one 80 executed except in case
of illiteraey or debility as above deseribed. Almost always the
name of the party executing the instrument is written in the
proper place for the signature with the mark between the
Christian and sir names, though this is not absolutely necessary,
if the mark can be identified and proved. Such marks may un-
questionably be proved by witnesses to their exeeution in the
same manncr as ordinary signatures. Can they be proved by
opinion evidence? We refer not to the question of the admis-
gibility of such opinion evideuee, but to its probative value.
While cases may arise ia which, under peculiar surrounding
circumstances and the enfeebled condition of the mwarksman, it
may be elear that he conld not have made the particular mark in
question, we contend that the ordinary mark of an illiterate or
enfeebled person, unless the circumstances are very peeuliar
and unusual, is incapable of identification by mere opinion evi-
dence; and such is believed to he the very general opinion of
those experienced in this line of research. We have never hefore
seen the contrary opinion advanced by any writer,

Now for the reasons for this opinion: If, as is usually the
case, the mark is in fact ade by the scrivener, the marksman
merely touching the top of the penholder, the attempt to iden-
tify the marksman in such case by opinion evidence would be
flatly and absurdly impossible, for the mark takes its character,
if it has any, from the one holding and divecting the pen, and
not from the marksman touching the top of the penholder.

The case of an illiterate actually holding and direeting the
pen, which rarely arises, presents a different question. The basis
of the identification of any writing is the persistence of invol-
untary and unconscious habit cartied into the written characters,
which being unconseious, cannot readily be laid aside. I affirm
without fear aof contradiction that the illiterate marksman has
no such habit and therefore no characteristics inhere in his
mark. Unless it be first proved that he has practised making
his mark so0 as to do it automatically, as is the ease with a ready
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writer in making letters and figures, there is no basis for an
opinion, because no characteristics exist.

Tu the case of a person accustomed to write, but who makes
his mark because of being temporarily too nervous or too feeble
to write, it is clear that the making of a mark is not habitual
but exceptional, and hence, as before, there is no basis for ex-
pert opinion evidence. If the real basis of expert opinion evi-
dence above stated is kept in mind, there will be no danger of
going astray in such cases. The practice of expressing an opin-
jon upon little or no sufficient grounds, as we have attempted
to shew in this case, is in our opinion largely responsible for
the little esteem in which expert evidence is often held, both by
the laity and the profession. A conservative course for which
sufficient reason can be given is the only proper one to pursue.

We would call attention to the case of Wolfson v. Oldfield
ante infra p. 623), in which Mr. Justice Rohson, of Manitoba,
Jeals with the too common practice of agents acting for both
parties in the sale and purchase of property. Land agents are
frequently found doing that which divine wisdom says is im-
possible, i.e., serving two masters. They are often so anxious to
effect a sale and pocket the commission that they entirely forget
that they, in most cases, owe a special duty to one or other of the
parties. In the case referred to the agent was found guilty of a
fraud and the sale was set aside. What was done on that ocea-
sion is being done every day by other agents and the same result
would follow in many cases if the parties either knew the view
judges take of such fraudulent conduet, or took the trouble to
bring it to their attention. Conduct such as this has brought
land agents into well-merited disrepute. A few decisions of
the kind above referred to would conduce to more honest deal-
ing and brush up the dulled consciences of those who know right
from wrong in such matters, and be a salutary lesson to those
who do not.
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Newspaper men have opportunities for airing and making
the most of their grievances in reference to the subject of libels;
but a recent case referred to by the Law Times (Eng.) was, as
therein said, an unpleasant surprise. Too often, newspapers
contain libellous and unfair statements, whieh go broadeast, and
no apology can ever undo the wrong done. Tlae only way to
insure less recklessness on the part of the writers, would seem
to be a money fine. The item we refer to is as follows:—

““The law of libel as it affects newspapers has naturally been
a subject of discussion during the present week at the meeting of
the Institute of Journalists. No doubt the result of the case of
Hulton and Co. v. Jones, 101 L.T. Rep, 831, (1910), A.C. 20, was
an unpleasant surprise, hbut the soundness of that decision can-
not be doubted. Owing to the wide publicity given to a defama-
tory statement that appears in the columns of a newspaper, the
verdiets of juries have clearly shewn their disposition to treat
libels in the press seriously, and, although we do hot for one
moment suggest the existing law should not be amended in
some respect, such amendments, to our mind, ought to be directed
more towards the existing practice and procedure in actions for
libel and slander rather than the principles which apply to
the law of defamation itself.”’

Many of our readers will remember the incident which caused
the suit of Laidlaw v. Russell Sage. in New York, sonie years ago.
It will be remembered that the multi-millienaire, Sage. used his
hookkeeper, Laidlaw, as a shield to protect him from a bomb
hurled at him. Noreross, the bomb thrower, was blown to picces,
and the bookkeeper was much mangled by the explosion. but the
millionaire escaped unhurt. The latter declined to make any
compensation to the man who thus saved his life, thereby earn-
ing for himself undying infamy. The jury gave Laidlaw
s verdict for $40,000, but it was set aside by the courts on some
legal technieality, and the unfortunate bookkeeper never received
a cent from the heartless and shameless Russell Sage. Broken in
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health, Laidlaw was cared for by two sisters, Quite recently he
died a pauper, leaving a widow and a son. Russell Sage has
also gone to his account. It is not our province to judge any
man, but the case of Lazarus v. Dives would seem to poini a
moral, though it is an insult to Dives to class him with Sage.

Ever since the establishment of the weekly sitting of the
High Court at Londen, Ont., there has been much inconvenience
caused by the fact that no regular hour of sitting has been fixed,
and though t»~ matter has been occasionally brought up and
the judges have frequently expressed their readiness to approve
any arrangement that would do away with the inconvenience,
nothing definite has ever resulted. The matter has recently been
hrought to the attention of Sir John A. Boyd, K.C.M.G., the Pre-
sident of the High Court, who “ter conference with his brother
judges, has arranged that the sittings of the Weekly High Court
at London shall hereafter he held at 10 a.m, on Saturdays. In
the event of anything unforeseen ocenrring to prevent the sit-
ting at the hour named, notice is to he given by telegram or
otherwise to the Registrar of the Weekly Court at London. It
is thought that this new arrangement will be a very great con-
venience and avoid mueh loss of time to the lawyvers hoth of
Tondon and the neighbouring counties.

The strike of the railway workmen in lreland has, not un-
naturally, a somewhat Irish flavour. The railwa® companies re-
fused to comply with the union’s demand that they should not
he compelled to handle goods of firms which were in dispute
with their employees. The union men and their socialistic leaders
may possibly have known that railway companies, being ecommon
carriers, are compelled by law to earry the goods which these
men refused to handle; and may or may not have seen where the
joke came in, at least they left the companies to enjoy it.
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REVIEW OF CURRENT ENGLISH CASES.
(Registered in accordance with the Copyright Aect.)

—

MuNicipal, BopY—CUNTRACT FOR DISCHARGE OF PUBLIC DUTY—-
CONTRACTORS® NEGLIGENCE-—LIABH.ITY OF EMPLOYER FOR NEG-
LIGENCE OF CONTRACTOR.

In Rebinson v. Beaconsfield District Council (1911) 2 Ch.
188 the defendants, a municipal body, had undertaken, under
their statutory powers, the cleaning of cesspools in the district
subject to its control, For the purpose of carrying out the job
they made a contract with one Hawke to empty the cesspools and
cart away the contents, but made no provision as to where they
were to be deposited. The contractor deposited them on the land
af the plaintiff. thereby ereating 4 nuisance and damage to the
plaintiff, and the question was whether the defendants were
liable for the damage thus occasioned. Joyee, J,, held that they
were' liable, and the Court of Appeal (Cozens-Hardy, M.R.. and
Buckley and Kepnedy, L.JJ.) affirmed his decision. The ecourt
held that the munieipal body was under a liability not only to
provide for the removal, but also for the proper disposal of the
sewage : beeause, after s removal from the eesspools it was their
property, aud they were responsible for its proper disposition,

MORTGAGE 70O SECURE DEBENTURES—FLOATING CHARGE-—-ASSIGN-
MENT-—PRIORITY-—NOTICE.

Re dnd, Coope & Co., Fisher v, The Company (1911) 2 Ch,
223, This was a contest between parties claiming certain assets
of a company under a mortgage which ereated a floating charge.
and others claiming under a specific assignment of certain debts
made subsequent to the Hoating charge. The facts being, that
a company issued debenture stock secured by a mortgage of
certain specitied leaseholds and which alse created a floating
charge on all its assets. Subsequent to the ereation of this charge
it assigned to Wilde & Honnibal certain hook dehts, and rents in
arrear in respect of leases, some of which were specifieally in-
cluded in the mortgage to secure the debenture stock, and also
certain drawhacks due from the government. Wilde & Honnibal
gave notice of their assignment te the tenants, but not to the
government. A receiver and manager having been appointed at
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the instance of the debenture holders. He gave notice of his
appointment to the Crown, and to the tenants. Warrington, J..
who tried the action held that the rents in arrear in respect of
property not specifically charged belonged to Wilde & Honnibal,
and also the drawbacks due from the government, and that the
rents due in respect of property specifically charged belonged to
the debenture holders, and he held that they could not acquire
priority in respect of the drawbacks by first giving notice to the
government, hecause by the terms of the floating charge the
company had power to —ake the assignment of property not
specifically charged, ana the debenture holders. with notice of
the assignment, ceould not acquire priority by prior notice to the
debtor.

NUMINISTRATION ORDER-—OEDER FOR SaALE- -(CONVERSION,

In Fountleroy v. Beebe (191') 2 Ch. 237, the short point
decided by the Court of Appeal (Cozens-Hardy, M.R.. and Buek-
ley, and Kennedy, 1L.JJ.) is, that where an administration orde.
is made directing the sale of land, that operates as a conversion
of the land into personaity from the date of the order

WILL—UONSTRUCTION—LEGACY  TO RERVANTS-~"ONK YEAR'S
wagks -~ WEEKLY HIRING.

e Shefield, Ryde v, Bristowe (1911) 2 Ch, 267, In this casc
a testator had bequeathed to each of his indoor and outdoor ser-
vants who had heen in his service for five yvears previous to his
death *'the amount of one vear's wages.”’ Neville,.T., held that all
servants who fulfilled the condition as to serviee were entitled to
4 year's wages, irrespective of whether they were hired at yearly
or weekly wages. The Court of Appeal (Cozens-Hardy, LR,
and Buekley, and Kennedy, L.JJ.) affirmed his decision. The
distinetion drawn between the present case and Re Ravensworth
(1905) 2 Ch. 1, appears to be rather like a mathematical point,

”l'SB;\ND AND \w‘\"ll*‘l‘lh—:\!.\RRIAGE WITEH DRECEASED \\'lFE";S SISTER-—
DEATII OF 1IUSBAND BEFORE 1907 -DEATH INTESTATE OF 80N
OF FIRST MARRIAGE-—NEXT OF KIN—SPES SUCCESSIONIS—7
Epw, VII. ¢. 47,88. 1, 2.

In e Green, Green v. Meinall (1911) 2 Ch. 275 is an illus-
tration of the faet that the English Act permitting marriage with
a deceased wife’s sister (7 Edw. VII. c. 47) has the effect of
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creating some carious legal puzzies, The Act validates marriages
of that kind which had taken place before its passing, but pro-
vides that the validating of such past marriages is not to inter-
fere with rights acquired by reason of their previous invalidity.
In this case a man, before the Aect, went through the form of
marriage with his deceased wife’s sister, and died before the
passing of the Act. He had children by his firet marriage, and
also by the deceased wife’s sis’zr. One of the children of the
first marriage having died intestate subsequent to the passing of
the- Act, the question for adjudication in this case was. whether
the issue by the deceased wife’s aister were entitled to share in
his estate as next of kin, with the children of the first marriage.
the latter claiming that they alone were entitled, and that they
had such & prospective interest in the deceased’s estate as was
saved by the Aet. But Warrington, J., held that the effeet of
the Act was to validate the marriage as a civil coniract, and to
make the issue of it legitimate. and that the issue of the firg
marriage had merely a spes suecessionis prior to the Aect, which
gave them no actual estate or interest sueh as the Aet intended 10
proteet.

COMPANY -— DEBENTURE - CONSTRUCTION —— PRINCIPAL  PAYABLE
“ON OR AFTER"' A SPECIFIED DATE-—PROVISION TO REPAY DE-
RENTURES BY 1O0T—FRVIDENCE- -INADMISSIBHATY OF PRORPEC-
TUS TO EXPLAIN DERBENTURES ISSUED PURSUANT THERETO-- .
PROVIRION VOID FOR REPUGNANCY,

In re Tewkesbury Gas Co., Tysoc v. The Company (19110 2
(‘h. 279, The plaintiff's aetion was brought to recover the
amount of a debenture which the defendunt company had coven
anted to pay  on or after January 1, 1898, The debenture, how-
over, contained the following provision. **The dehentures to he
paid off will he determined by ballot, and six calendar months’
notice will he given by the company of the dehentures drawn
for payment.”’ The company never paid off any debentures. nor
held any hallot, but after the lst January, 1898, the plaintiff
gave the eompany six montas’ notice to pay off her dehenture,
and at the expiration of the notice brought the present action.
Parker, J., held that in the events that had happened the prin-
eipal money secured by the plaintiff’s debenture was due and
payable, and that if the provision regarding payment of the de-
hentures by ballot, mean’ that the company was never hound to
pay off the debenture unless it elected to do so, it was void for
repugnancy.




ENGLISH CASES. 661

PracTicE—C08T8—CROSS ACTION—SEQURITY FOR COSTS—PLAIN-
TIFFS IN CROSS ACTION OUT OF JURISDICTION—DISCRETION.

New Fenix Co. v. General Accident .Corporalion (1911) 2
K.B. 619. This was a cross action in which a judge had re-
versed the order of a master, requiring the plaintiffs to give
security for costs, they being resident ont of the jurisdiction.
The judge was of the opinion that a eross action was in the
nature of a eross-bill under the old chancery practice, and ac-
cording to the former chancery practice in such a ease the de-
fendants were not entitled to security. The Court of Appeal
(Williams, Moulton, and Farwell, L.JJ.), however, held that
there was no hard and fast rule on the subject, and it was a
matter of diseretion in each case, having regard to all the cir-
cumstances, whether or uot security should be ordered. In this
particular case, the Court of Appeal came to the conelusion that
the order " uld be granted.

PRACTICE—IMISCOVERY-~QUERTIONS FOR PURPOSE OF ARCERTAINING
NAMES OF OPPONENT'S WITNENSEN,

In Knapp v. Harvey (1911) 2 KB, 725 the Court of Appeal
¢ Williams, Moulton, and Buekley, 1.JJ.) held that in action
to recover damages for injuries occasioned by tne bite of the de-
fendant’s dog, in which the plaintiff had delivered particulars
of two oceasions on which the dog had bitten other, persons, it
was not admissible, for the purpose of discovery, for the defen-
dant to administer interrogatories as to the names of the persons
alleged to have been hitten, on the ground that such questions
were merely put for the purpose of aseertaining the names of
witnesses by whom the plaintitt intended to prove his case.

I
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REPORTS AND NOTES OF CASES.

Province of ®ntario.

COURT OF APPEAIL.
Moss, (.., Garrow,
Maeclaren, and Magee. JJ.A.) [Sept. 20

Rocers 1. Nartona, Drig axp (nesmicarn Co,

Landiord and lenant—Agreement for lease—Covenant for vo-
newal running with land.

Appeal by plaintiff from a judewment of Riopuns, JA., 23
O.L.R. 234, dismissing the plaintiff's action to reeover possession
of demised premises.

The lease in this ease was not under seal. It was admitted
that if it had been, a covenant to renew would have run with the
laud. The contention was that the present demise not heing
under seal, the agreement to renew was not hinding on the les.
sor’s assignee,

Held, that this view was too aarrow, in that it took no ac.
count of the equitable rule stated by Rippri. J.. to the effect
that a tenant having a right to the legal estate, which right was
enforeeable in the Court in which the action was beought, equity
letks upon that as done which ought to be done, and the court
governs itself accordingly. The further contention that the
option ereated was only a personal obligation was, under the cir-
cumstaneces, immaterial,

Bicknell, K.C.. and M. Lockhart Gordow, for plaintiff
Armonr, K.C. tor defendants,

Fuall Conrt, | D'Eve . Toronto RW. Co, [ Sept. 20,

Ntpcot railieny —~Enjury o person atfompting to gel on car
Findings of jury—Negligence—Evidencr,

Appeal by the defendants from the judgment of Fawcown-
sripge. C.JJ.K.B., upon the findings of a jury, in favour of the
plaintiff, for the recovery of $2,500 damages for personal injury
sustained by the plaintiff hy reason of the negligence of the
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defendants, ag she alleged, in starting a car while she was in the
act of getting into it.

The judgment of the Court was delivered hy MrrepiTH, J.A.:
—There was evidence upon whieh reasonable men could have
found for the plaintiff in this action. Accordiag to the plain-
tiff's testimony, the car was not moving when she attempted to
board it; & signal was given, and the zar put in motion. when
she had her hand on the handrail and one foot on the step, in a
positiun of evident danger if the car were then put in motion.
Her evidence fails t¢ bring home to any one. having any control
of the ear, knowledge of her predicament : it that want of evi-
denee is supplied by the conductor, who ¢ imits having seen her,
though he exculpates himself in a clear manner, so that the de-
fendants must have failed if the jury believed that part of his
testimony : but they did not. Coupling part of the plaintiff's
testimony with part of the conductor’s, a case is made out: for,
thoagh the plaintiff may have had no right to attempt to hoand
the ear where she did, yet, having done o and being in a dan-
gerous posttion, it was an act of actionable nesligence on the con-
duetor’s part to put the ear in motion while, to his knowledge,
the woman was in a position, sfe while the ear was not moving,
shviously very dangerous if' the car were then put in motion.
The jury might, as no doubt they did, have given eredit in part
only to the evidence of the conductor, and add that to so much of
the plaintiff’s testimony a3 made out a case against the Je-
femdants, :

Appeal dismssed.

D. L. MeCarthy, K.C, Yor detendants. B H. Ardagh, Tor
plaintiff.

HIGH COURT OF JUSTICE,

RBoyd, (' ISept, 19,
Parrison ¢, Caxapiay Pacrere Ry, Coo axp CaNapian
Nowriiery Ry, Co.

Railway—Oune raitiray crussed by anather  Nignal-man for both
—XNegligenee—Lujury to servant of one railvay company—
Joint servant—Fiahility,

Action by the widow of a locomotive Hremun cmployed by the
defendapts, the Canadian Pacific Ry, (o, to recover damages
for his death, alleged to have been eaused by negligenes of a ser.

-
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vant of the defendants, at a place where the two railways
erossed, in failipg te give the proper signal.

The Canadi»n Northern was the senior road in possession of
the track. Leave was granted to the Canadian Pacific to eross
the track on condition that the Canadian Northern should ap.
point & man to take charge of the erossing. This man became
intoxicated and the disaster resulted. The service in question
was performed solely for the benefit of the Tanadian Pacific,
The question of liability was brought hefore ‘he Railway Board,
but irrespective of the accident, and the «hief Commissioner
gave a ruli g that this signalnian shoula be regarded as the jomt
employee of each ruilway: and that each eon., » should he
liable for all damage suffered on its own line eansed hy the
negligence of this joint signalman.

Bovp, C.:—This ruling was in Mareh. 19C9, and does not
authoiitatively control the reletive lability of these defendants
for what oceurred in September, 1910, under the permission to
cross, granted in April, 1908, but it is a valuable expression of
the mind of the Railway Board as to existing legal liability.

This man, appointed by the one compauy and paid by the
other, would be a person in charge of the signals at the erossing
and interlocking switehes, within the meaning of the Workmen's
Compensation for Injuries Act, see, 3, suh-see, 3: 7ibhs v. Great
Western RW. Co, 12 Q.B.D. 208,

In the evolution of the law, the old t-st, as to who hired aud
paid is being modified, if not superseded, hy the more modern
method indicated 'in the judgment of Garrow, J.\., in Hansford
v. Grond Trunk R.W. Co., 15 O.W.R. 1184, at p. 1187: «.e., the
whole cireumstances of the employment must he looked at; and
the real effect of the actual relation existing must not be lost
sight of in deference to a formula about hiring or paying.

The commeon signal-man is to he regarded as the person em-
ployed by the ecompany for which he is adjusting the points and
giving the signals,

If the order of the Board bt regarded as a quasi-contract or
in the natnre of a contract hetween the rampanies, the rules o
common law would place iiabil'ty on the company which was
making use, on its own line, of the common ~ervant for the sole
prosecution aof its uwn work at the crossing of the other read.

Hall v. Lees, 11909] 2 K.B. 602,

Or, if the theory of joint serviece he rejected, and the signal-
man. so appointed and so paid, he regurded as a servant or agent
sui generis of both companier  then fairness and good sense
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would support the proposition that the company for whieh the
signal-man was alone acling on tae particular oceasion, was the
principal against which relief &' uld be sought, if the then agent
of that road was guilty of misecaduet by which an employee of
the road was injured.

The proper conclusion in this case is, that the damages
agreed upon be paid by the defendant, the Cavnadian Pacifie
Railway Company, with costs of action. As to the other defend-
ant, the action is dismissed, without costs. as the precise question
involved now arises for the firet time in the eourts,

. H. Keefer, K.C.. for plaintifft. W. H. Curle, for the de-
fendants, the Canadian Pacifie Ry, Co. 0. H. Clark. K.C,, for
the defendants, the Canadian Northern Ry. Co.

Mevcedith, CJ.C1 [Sept. 25.
Benner v, Mait. Prinming Co,

Libel—Newspaper—Libel and Rlaw *rr del, 5. 8=Notice—1Ixk-
sufficiency-—Mation fo- judgment an pleadings—dction dis-
misged.

Motion by the defendants tor judgment on the pleadings and
admissions of the plaintiff upon his examination for discovery,
in an aetion for a libel pubnshed in a newspaper.

Leld, that the notice served by the plaintiff specifying the
statements complained of was not a sufficient notice to the de.
fendants, within the meaning and for the purposes of sec. 8
of the Libel and Slander Aet, being addr +:d: “To W. J. Doug-
las, Esy., Publisher and General Manage .1ail & Empire.” The
notice was not given to the Jdefendants, as required by see, 8,

The Chief Justice also thought the point could be properly
dealt with as upon a demurrer, as no evidenee that might be
given at the trial would help the plaintiff,

Avtion dismissed with costs,

(' Nwabey, for defendants, . 8. White, for plaintiff,

Middleton, J.] Re Broom. [ Sept. 23.

Crimingl & :—Police magistrate—Information for periury—Re-
Fusal to issue swmmons—Ciom. Code, 5, 655—8 & 9 Fdu.
VI o, 9—Mandamus-——Discretion of magisirate,

Applicati by James Broom for a mandamus to compel one

P
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of the police magistrates for the city of Torento to issue & sum-
mons against one Turner, for perjury.

MibLETON, J.:—Broom laid an information against Turner
for assault, & warrant was issued, and the case heard hefore the
police magistrate. There was an issue of fact before the magis.
trate, and he believed Turner, and did not helieve Broom and
his wife, and accordingly dismissed the charge. Broom now
seeks to prosecute Turner for perjury; and, a summong (or war-
rant) having been refused by the magistrate, now moves for a
mandamus. :

Passing by all other difficulties in the applicant’s way, it is,
1 think, clear that it is the duty of the magistrate, upon re
ceiving an information, to hear and consider the allegations of
the informant, and (if he thinks proper) «f his witnesses (sce
the amendment to 8. 6565 of the Criminal Code by 8 & 9 Edw,
VII c. 9, sch,); and, if he is of opinion that there is no case
made for the issue of a summons or warrant, to refuse it.

The magistrate’s discretion in issuing or refusing to issue 4
summons is not subject to review in this court. He can be com.
pelled to do his duty; but in this case he has well discharged
this duty by declining to permit a witness, whom he has believed,
to be prosecuted for periury, at thc instance of a witness whom
he did not b-lieve, anu where, upon eho perjury charge, there
could be no further evidence than that given upon the trial
of the assault, It is not in the public interest that the trial of
a trivial assault case should be had in tunis indirect way.

Rex v. Meehan, No. 2, 5 Can. Crim. Cas 312, Er p. Mac
Mahon, 48 J.P. 70, and Ke Parke, 30 O.R, 498, establish the law
governing me,

Motion dismissed with costs.

Province of British Columbia.
COURT OF APPEAL.

—

Full Court.] [Sept. 27.
Huson . Tlapping roN IsLARD QUarry Co,
Practice—A ppeal—NSlay of proceedings pending appeal to Privy
Council from Court of Appeal—Want of jurisdiction in Su-

prenie Court lo grant stay.

In an appeal to the Court of Appeal. judgment was given
allowing the appeal with costs. Respondent having decided to
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appeal to the Judicial Committee of the Privy Council, took out
a summons for an order granting a s*ay of proceedings pending
such appeal, and Morrison, J., to -vho.: the application was made,
granted the order. An appeal was taken from ‘"\is order to the
Court of Appeal on the ground, inter alia, that the judge had
no jurisdietion to stay the execution of an order of the Court
of Appesl.

Held, TuviNg, J.A., dissenting, that a judge of the Supreme
Court had no jurisdietion to order a stay of proceedings in the
eircumstances, and that the proper tribunal to apply to was the
Court of Appeal.

. Higging, for appellant. A, M. Whiteside, for respondent,

Full Court.] [Sept. 29.
Rex v. DEsRIN,

Criminal law—Afirmation—Conditions precedent to—Duty of
Judge—Discretion—New {rial—""riminal Code, sec. 1018,

At the trial the evidence on which the accused was convicted
wus given by a witness who was a Church of England minister,
but not actively following his profession. On being offered the
Bible to take the oath in the usual form, he said: ‘I affirm.”’
No objection was made at the time, but on the eross-examination
heing reaclted, he was asked: ““What is your objeet in making
an affirmation, then, instead of taking an oath on the Biblet"'
He answered: ‘1 believe it is optional with the court,”’ and, *‘I
consider that that is a private matter of my own diseretion.”
To a statement that for private reasons he had retired from the
dioeese of British Columbia, he was asked: ‘“ Are those reasons
that you do not believe in Christian doetrines?’’ He answered:
“T appeal to the judge whether 1 have to reveal my private
conseiv 1ce to the gentleman.’’ He was not asked whether he
had conscientious seruples against the taking of an oath on tie
Seriptures. His appeal was sustained and the defence was not
allowed to cross-examine witness on his religious belief. 7T .o
questions were reserved for the opinion of the Court of Appeal:
(1) Could the judge consider the statements of this witness as
evidence, inasmuch as he did not state that his objection to
taking an oath was on grounds of conscientious scruples?

(2) Should the judge have allowed accused’s eounsel to cross-
examine said witness on the question of his belief in Christian
dovirines, and was the accused prejudiced in his defence by my
refusal ¢

5
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Held, on appeal, InviNg, J.A., dissenting, that a witness
claiming the right to affirm instead of taking the oath raust make
it clear to the court that he has eonscientious scruples to the
taking of an oath.

Aikman, for appellant. Maclean, K.C., for the Crown, contra,

BooR Reviews.

Ingquests and Investigations. A practical guide for the use of
Joroners holding inquests in Ontarie. 3y ARTHUR JUKEs
JounsTon, M.B., M.R.C.8., M.M.("., Chief Coroner for the
city of Toronto. Torontu: Canada Law Book Company,
Limited. 1911

A very practical publication which should be in the hands
of all coroners, as well as of the legal profession who are so
often called upon to take part in investigations of the ““Crowner’s
quest’’ class. The author jumps intc his subject without preface
or introduction, and gives to the reader much valuable information
and many useful forms, but with a somewhat inadequate index.
The universally popular Dr. Johnston dees most things very
well indeed, but indexing is not his strong point. We wish him
great success with his first venture in the medico-legal line.

The Law of Evidence. By 8, J. Puieson, M. A., Barrister-at-law.

Hth ed. London: Stevens & Haynes, law publishers, Bell
Yard, Temple Bsr. 1911,

The first edition of this work was publizhed in 1892, Since
then, it has been growing in size and reputation, The raison
d’etre of this edition is the fact that, sinee the previous one,
a number of statutes dealirg wholly or in part with the subject
of evide 1ce have been passed, the effect of w! ich have been incor-
ported in the present edition. Over five hundred new cases
have been added, which practically exhaust the Funglish authori-
ties of any value on the subject treated by the author. A feature
of this hook is the conveulent arrangement in parailel columns
of examples given of the various propositions stated under the
headings, admissible or inadmissible.
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A Guide to the Law of Belting, Civil end Criminel. By 1IERBERT
W. RowsiEuL and CrareNcr G. Moran, Barristers-at-law.
London: Butterworth & (u.. law publishers, Bell Yard,
Temple Bar. 1911,

This is a well-arranged collection of the law on a subject
of general interest, and eclaims to have collected all the
cases on the subject. They are grouped with explanatory com-
ments in whieh the authors do not fail to express their own
opinions. The hook heging thus. **What is a bet? Very few
English laymen would aduit thelr inahility to answer the
question, ‘What is & het?' Buf when one is asked to fran.e his
reply in a definition eapable of hearing the test of a legal analy-
gis, the surprising difficulty of the task becomes apparent to
him.’’ The first veference is to a case where the expression,
“playing the game,”” now in common use, i to be found. 1In
that case, it was the “‘game of foot racing.”” We commend the
book as well to the betting fraternity as to those on the Beneh,
and others who seek to restrain this common development of the
frailty of human nature.

United States Decisions.

——

BiLis AND NOTEs.—-A recital in a promissory note that it is
secured by deed of trust is held in Zellman v. Jackson Trust &
8. Bank (TIL), 32 LLR.A, (N.S) 838, not to destroy its negotia-
bility. so as to eharge a purchaser for value, before maturity,
with notice of latent defences which the muker may have against
the payee.

Bi...s oF Laping.——A hank which cashes a draft in its favour,
with bill of lading attached. is held in Cosmos Colton Co, v, First
Nat. Bank (Ala), 32 L.R.A. (N80 1173, not to be liable to the
consignee who pays the drafl upon presentation, for shortuge or
inferiority of quality in the shipment.

CarpiERS.—A railroad company i held in Commonwealth v.
Hiinois €'. R. Co. (Ky.), 32 L.R.A. (N.8) 801, not to be punish-
ghle for hauling the sleeping car of another corporation, which is
not provided with compartments for coloured persons and does
nst hear any indication of the race for which it is set apart, or
having no additional separate sleeping car for coloured passen-

v
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gers, under a statute providing for the punishment of any rail-
road company running or operating railroad cars or coaches,
which does not furnish separate coaches or cars for the transpor.
tation of white and coloured passengers, and have each respective
coach or compartment marked with appropriate words in plain
letters indicating the race for whieh it is sot apart, where it re-
ceites no compensation for hauling the car except the regulsr
fare for transportation of persons occupying it and the advan.
tage of its being a part of its train,

Under the doctrine of implied poliee power, & common carrier
is held in Jansen v. Minneapolis & St. L. R, Co. (Minn.), 82
L.R.A. (N.S.) 1206, to be hound toc exercise the utmost diligence
in maintaining order and in guarding its passengers ageinst as-
saults by other passengers, which might reasonably be antici-
pated or naturally expected to oceur.

A railroad company is held in Houston & T. U, R. Co. v. Bush
(Texas), 32 IL.R.A. (N.8.) 1201, not to be liable for the act of
a station porter who boards a train and makes an assault on a
through passenger travelling thereon, for the purpose of satisfy-
ing a personal grudge, where its other servants are not negligent
in failing to auticipate and prevent the assault.

A passenger is held in Penny v. Atlantic C. L. R. Co. (N.C.),
32 L.R.A. (N.8.) 1209, to be guilty of contributory negligence
which will prevent his holding the carrier liabie for injury from a
stray bullet fired by another passenger, if the danger of such
injury eould have been apprehended by him, and he did not turn
out of his way or make any effort to avoid it, although the con-
duetor who knew of the danger failed to give him warning.

A fireman riding free on a street car, who, contrary to known
rules of the company requiring him to ride on the rear platform,
and forbidding persons to ride on the running boards of cars
which are next to the parallel track, takes his position on such
running bhoard, is held in Twiss v. Bosten Elevated R. Co.
(Mass.), 32 L.LR.A. (N.8.) 728, to be a mere licensee, and not to

be entitled to hold the company liable for injuries negligently
inflicted upon him while there; and it is held to be immaterial
that the conductor assented to his remaining there, since he had
no authority to waive the rules of the company.

A baggage man with express authority to notify the conductor
of trespassers upon the train, and, upon request, to aid him in
expelling them, is held in Daley v. Chicago & N. W. R. Co.
(Wis.), 32 L.R.A. (N.S.) 1164, to be properly found to be acting
within the scope of his authority in expelling one without report-
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I3

ing him to the conductor, so as to render the railroad company
liable in case he causes injury by the use of excessive and unusual
violence in so doing.

That it is the duty of a common carrier to provide rea-
sonably safe approaches to its cars, and to provide such
approaches with lights at night, is declared in Messenger v.
Valley City Street & 1. R. Co. (N.D.), 32 L.R.A. (N.S.) 881

The liability of a carrier for suffering on the part of a sick
person, due to its neglect promptly to transport and deliver
medicine to him, is held in Hendricks v. American Ezp. Co.
(Ky.), 32 L.R.A. (N.S.) 867, not to be affected by the fact that
the order was given without his knowledge or approval.

A railroad company is held in Dingman v. Duluth, 8. 8. &
A. R. Co. (Mich.), 32 L.R.A. (N.S.) 1181, not to be prevented
from granting to a particular person engaged in transferring
passengers and baggage the exclusive right to a representative on
its trains to solicit patronage, by a statute requiring such cor-
poration to grant equal facilities for transportation of freight
and passengers without diserimination.

LiBEL.—A petition presented to a police magistrate, charging
misconduct on the part of occupants of a dwelling and asking
that they be required to move therefrom, is held in Flynn v.
Boglarsky (Mich.), 32 LR.A. (N.S.) 740, to be absolutely privi-
leged, if the charges are pertinent, material, and positive, al-
though it cannot properly be called a pleading in a case.

TrEsPASS.—The maintenance of the portion of the foundation
wall of the building, which had without right been projected over
the boundary line into the soil of the adjoining owner, is held in
Milton v. Puffer (Mass.), 32 L.R.A. (N.S.) 1009, to be a con-
tinuing trespass or nuisance and for the injury inflicted by it
upon him, one succeeding to the title of the adjoining property
may maintain an action against the wrongdoer.

Bench and Bar.

JUDICIAL APPOINTMENTS,

Kenneth John Martin, of the eity of Charlottetown, in the
Province of Prince Edward Island, Barrister-at-law ; to be Judge
of the City Court of the ecity of Charlottetown. (Qect. 7.)
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Flotsam and Jetsam.

Recently the deaths have occurred of three notable lawyers.
Last week we had to announce the decease of Sir Samuel Walker,
the Lord Chancellor of Ireland, on the 13th inst., and this was
followed on Friday last week by the death of Lord James of
Hereford, and of His Honour J udge Willis on Tuesday last. For
some time past Lord James had practically retired from all politi-
cal and judicial duties, and at the time of his death was in his
eighty-third year. Judge Willis was but seventy-six years of
age, and, until the beginning of the illness which has resulted in
.his death, shewed much of the vigour that has characterized his
life. In him the profession will lose a member ‘‘of the highest
and most attractive character’>—to quote the Times—and one
of undoubted popularity.—Law Times.

WouLDN’T TAKE ANY :—The late Lord Young, of the Scottish
Bench, was responsible for enlivening many a dull case. One of
the best remarks that ever fell from his lips was the reply to a
counsel, who urged on behalf of a plaintiff of somewhat bibulous
appearance: ‘‘My client, my lord, is a most remarkable man, and
holds a very responsible position; he is manager of some water-
works.’’

After a long pause, the judge answered: ‘‘Yes, he looks like
a man who could be trusted with any amount of water.”’—Law
Notes.

In the Daily Mail last month we read a report of a murder
trial. The Mail quoted from the Sun as follows:—‘‘Counsel
closed a powerful argument by singing to the jury in a tear-
choked voice, ‘Home, Sweet Home.” The song trembled on his
lips and brought tears to the eyes of all the jurors, the defendant,
and the crowd which was packed in the room. It was a dramatic
finish to the most dramatic murder trial in Texas history.”” We
venture in all humility to suggest that our leading counsel should
take a hint. We should like to hear, say, Sir Edward Carson
(or in this country say, A. Irving, K.C., A. B. Aylesworth, K.C.,
or E. F. B. Johnston, K.C.) concluding an impassioned defence
with a pathetic rendering of some appropriate song.—Law Notes.



