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A TOUR, &c.

CHAPTER I.

ORIGIN OF THE AMERICAN INDIANS.

*H

I HAVE tried hard to be made wise on this

question, and am obhged to confess, that I know

not a more convenient way of disposing of it,

than a hint given by EHas Boudinot, Esq. of

New Jersey, America, the first president of the

American Bible Society, in his " Star in the

West," a book devoted exclusively to this topic.

The religious world will not have forgotten the

Rev. Dr. Buchanan's '* Star in the East,''

and its many interesting disclosures. The

Honourable Mr. Boudinot, after having wrapped

himself in the vision of Esdras, as narrated in

VOL. II. B
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hi-^ second book, chapter thirteenth, imagines,

that he has discovered a Star in the West.

" And it came to pass," says Esdras, ** after

>even days, I dreamed a dream by night." If

any of the expounders of apocryphal records can

interpret this dream from the 1st verse to the

o9th of the chapter inclusive, I shall certainly

he thankful, even though it comes too late to

help me out of the present difficulty ; and so

also from the 4()th verse to the end. From the

40th verse to the 45th inclusive, if the meaning

he not self-evident, as a fragment of the inter-

pretation of the vision, we are given to under-

stand by the author of the " Star in the West,"

that it is to be regarded, as a grave historical

account of the migration of the ten tribes of

Israel, from the regions into which they were

carried captive by Salmanazer, king of Assyria,

to the straits of Kamskatka, (Euphrates in the

text, by a figure) across which, " the flood

being held still," or frozen over, they passed to

the American continent. It is assumed, that

this dis'int migration of this people into un-

known regions, was a known fact, in the time of

Esdras ; and that this fragment of the interpreta-

tion is merely an application of the vision to the

fact, so far as known, and an extension of its

historical traces, under the guidance of common
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report;—so that the credit claimed is only what

may be considered as fairly due to the common

records of the time. Not, that all the children

of the captives of Israel left those regions and

crossed to America ; for the Tartars claim to

have descended from these ancient Hebrews,

and Tamerlane is said to have boasted, that

he belonged to the tribe of Dan. But it is

understood, that a large emigration went that

way, embarked from the coast, and were thence-

forth separated from their brethren behind.

" Those are the ten tribes," says the text of

Esdras, verses 40- -45, " who were carried away

prisoners out of their own land, in the time of

Osea the king, whom Salmanazer, the king of

Assyria, led away captive, and he carried them

o'pr the waters, and so came thev into another

land. But they took this counsel among them-

selves, that they would leave the multitude ot

the heathen, and go forth into aifurther country^

K'here never mankind dwelt; that they might

there keep their statutes, which they nevei kept

in their own land. And they entered into

Euphrates, by the narrow passages of the river."

That is, they embarked on the straits, which sepa-

rated the two continents. " For the Most High

then shewed s^^^ns for them, and held still the

Hood, till they were [:assed over." This miracle

b2
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is characteristic of Esdias, who dresses up all

his facts in a similar garb. It is sufiicient to

understand, that they crossed in a way most

convenient, on ice, or by navigation. And

besides, as those are asserted to be volcanic

regions, the two continents at that time might

have approached much nearer than at present.

*' For through that country there was a great

way to go, namely, of a year and a half." The

journey we know to be long, and the historian

had his own reasons for specifying a time

between the taking up of the march and of the

embarkation — reasons, founded on report, or

conjecture.

Thus far the theory of the author of the

*' Star in the West." who (accidentally, as he

says, and) very luckily hit upon this vision of

Esdras, as a hint and a guide. He iissents

from Sir William Jones, that the AJf'ghans are

the ten tubes ; and thinks, that Sir William

hiniself has either proved, or allowed them to be

of the tribe of Benjamin.

The author under review has this advantage

:

that, as nobody can prove the negative of his

proposition, unless physical impossibilities can

be interposed, all the probabilities he can muster

are so much evidence. And clearly, there is no

impossibility. The way being open, then, for
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the possible, and not improbable emigration of

certain portions of the ten tribes, and perhaps the

great body of them, from those regions, in which

they were planted by Salmanazer, into the Ame-

rican continent, it is proper to attend to the

evidence, which the American Aborigines them-

selves exhibit of such an origin.

The substance and shaps of Mr. Boudinot's

theory, it will be understood, is this : First, that

according to the sacred record (2 Kings xvii.) the

king of Assyria, having found treason in Hoshea,

king of Israel, whom he had previously reduced

and made tributary, in the ninth year of Hoshea's

reign, came again upon Samaria, and made a

sweeping and clean work, and carried the entire

people •'* away into Assyria, a id placed them in

Halah, and in Habor, by the river of Gozan, and

in the cities of the Medes. And instead of the

children of Israel, the king of Assyria brought

men from Babylon, and from Cuthah, and from

Ava, and from Hamath, and from Sepharvaim,

and placed them in the cities of Samaria. And

they possessed Samaria, and dwelt in the cities

thereof. Thus the Lord was very angry with

Israel, and removed them out of his sight.

There was none left but the frihe of Judah,^*

it being understood, that Judah comprehended

Benjamin in common parlance. *' So was Israel

', ,1
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carried away out of their own land to Assyria,

unto this day^' from henceforth. Tliey have

never returned.

But, next, what has become of them ? It is

supposed they remained among the heathen of

those regions for ages, perhaps for centuries,

separate and distinct, as all the children of

Abraham have ever kept themselves, subject

however to inconvenient and painful vicissitudes.

In the successive changes of the government of

those countrie , themselves were liable to, and no

doubt received, a various treatment. As a dis-

tinct people they maintained their own policy, as

far as possible, even in captivity, and always had

their own peculiar sympathies. They migrated

probably from time to time, by compulsion, or at

their own will by permission. It is supposed,

they pushed on to the north-east, leaving some

fractions of their own community in their track,

as was quite natural, and thus accounting for the

mixture of Hebrew blood with the Tartarian

tribes, if we must accord any validity to the

traditions, which assert it. Restive, and ever

annoyed by their political relations and circum-

stances, " finding no rest for the sole of their

foot," they still pushed on, hoping to better their

condition, and meeting with no encouragement

to turn back upon regions occupied by their

!
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oppressors—until they came to the seas, which

separate the two great continents. At what

period previous to the introduction of the Chris-

tian era, they arrived on these coasts, whether it

was one, two, or five hundred years, is of course

all a matter of conjecture. They vacated their

own cities and their own land, as is settled, in the

ninth year of Hoshea, or Osea, more than seven

hundred years before Christ. Two or three

centuries, four or five in the extreme, may be

supposed enough to have brought them, in their

migratory enterprises, to this place. And cer-

tainly there is nothing shocking to probability, in

allowing to these conjectures, suggested and

shaped as they are by actual historical events,

somewhat of the character of sober reality. It

is easy to imagine, that the necessities, arising out

of the inconveniences and annoyances, which

these tribes constantly experienced in their cap-

tivity, would urge them on through any opening

before them, as the revolutions and dispositions

of the state of society, into which they were cast

from time to time, should permit, or enforce.

They were doomed to change and to migration by

the decree of heaven—and that decre'^ doubtless

received its fulfilment, not by a train of mira-

culous events, but by the natural mutations of

those conditions of society, into which they were

3i I

:

r

i

» m

%

':l



! 1

'i!

8 ORIGIN OF THE

;

1

I'm

t

;

; 1



AMERICAN INDIANS. 9

pro-

noral

assecl

Je-

aint.

have

ious

history. The ten tribes did actually cfo that

way until they disappeared, from the best authen-

ticated accounts. And the credit of Divine

prophecy makes it necessary, that they should

still be n existence. There are so many pro-

babilities, suggested by fact and the most natural

course of contingent events, supporting this

apocryphal allusion, and imparting to it so

much of the garb and mien of a current history,

that we may suppose it ought not at once and

without reflection to be disregarded.

Suppose, then, that the main body of the

ten tribes did cross from the Asiatic to the

American continent, as here indicated. If 1

do not mistake, it has e/en been gravely sug-

gested by geologists, that these continents once

formed a territorial junction in tY it quarter —at

least, it is more than probable from tradition and

known phenomena, that there have been extensive

submersions of territory, the former existence

of which, by this hypothesis, would have made the

passage much easier, than at present. And on

the same supposition, it is not incredible, that

the higher latitudes in the depths of winter

would have laid a continuous and firm bridge

of ice from continent to continent, so that, as

Esdras represents, '* the flood was held still."

But, bating even all the advantages of tiicse

B.3
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hypothetical arrangements, and allowing the

opposite coasts of the two continents, and the

islands between them, to have stood up in their

present shapes, it is by no means impossible,

that the tribes should have gone over.

All impossibilities then out of the way, and so

many probabilities only on one side, facing the

question, let us see what proofs of such an origin

may be found in the known history of the Ame-

rican Aborigines.

In the first place, the traditions of the Abo-

rigines in regions of North America, quite remote

from each other, and of tribes which must neces-

sarily have been for a long time without inter-

course, distinctly recognize the fact, that their

ancestors formerly crossed a great river in the

north-west, ard came down and spread them-

selves over the territories, which they now

occupy. The character of this tradition, and

the confidence with which it is cherished and

handed down from generation to generation,

along with the consideration of the channels,

through which it has passed, so long independent

of each other, has been regarded as worthy of

great respect. In some instances, it is asserted

by them, that nine parts of ten (the ten tribes)

of their ancestors, who as a people were one,

came over the sreat river. Admitting the



\MERICAN INDIANS. 11

Abo-

'eniote

neces-

inter-

; their

n the

them-

now

and

|l and

tion,

nels,

dent

ly of

rted

bes)

one,

the

validity of this tradition, and the correctness of

ilie general theory, it would seem, that one of

tlie ten tribes declined the enterprize, and re-

mained upon the Asiatic continent. The oHer

of Christianity and of the Bible to the Indians of

North America, with an account of its origin

and claims, has, in several instances (juite remote

from and independent of each other, met this re-

markable reception :
'* This book once belonged

to our ancestors!" And along with this recog-

nition, they have traditions, that the (Jreat Spirit

used to foretell to their fathers future events ; that

he controlled nature in their favour ; that angels

once talked with them ; that all the Indian tribes

descended from one man, who had Iwche sons

;

that this man was a notable and renowned

prince, having dominion over all the earth ; and

that the Indians, his posterity, will yet recover

the same dominion and influence. They believe

by tradition, that the spirit of prophecy and of

miraculous interposition, once enjoyeJ. by their

ancestors, will yet be restored to them, and

that they shall recover the book—all of which

have been so long lost. Their traditions dis-

tinctly recognize the deluge in different forms,

some of which assert it to have been partial, and

some universal. They speak of a remnant saved

from the deluge in a great canoe ; others that

%

'
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ei^/it men were first made by tlie Great Spirit; and

that all nations and all colours sprung from tliem.

They recognize the building of Babel, the con-

fusion of tongues, and the dispersion. They

assert, that their ancestors once practised circum-

cision, and jthat their young men ridiculed them

out of it. Some say, that the first woman came

from heaven, had twins, and that the elder killed

the younger ;— others, that the Great Spirit first

made two Indians (men) out of the earth, and

not answering his purpose, he took a rib from

each, and made for him a wife. Since they h^ve

seen the white man, they say, the Great Spirit

made him of the finer dust, that is, of better

materials. They say, that their ancestors carried

a magic and sacred rodf in their migrations,

which was given them by the Great Spirit, and

which they always planted in the earth, where

they stopped, until it budded in a night, as the

signs for them to settle down and take up their

abode. These traditions, of course, are not uni-

versal, neither do they always exist in the same

form in tribes very remote from each other.

They are however well authenticated.

The religion of the aboriginal Americans is

not to be overlooked. Polytheism has been

reported of the Indians of North America in

a very few instances. I am inclined, however,
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to doubt the fact. " Vou olFer us one Ciod,"

an Indian of Massachusetts is represented to

have said to tiie ElHot and Mayhew school of

Missionaries. *' Do you think I would exchange

t/iirii/ for one ^''
I think, however, without

denying facts of this kind, that they are to he

viewed, as proceeding from that levity of iiui-

delity respecting all religions, which so exten-

sively prevails in every community, rather than

to be quoted as proofs of polytheism. It is

allowed to be a general truth, that the Indians

of North America are neither polytheists, nor

idolaters. Every where they are found *o recog-

nize the existence, and religiously to adore the

supposed and infinite attributes of one Supreme,

though invisible Being, whom they call, the

Great Spirit. Generally also they recognize

the existence of one potent evil Spirit and evil

Angels. They universally believe in a future

state, in future rewards and punishments, of

which their notions are more or less gross, as

might be expected, from the character of their

uncultivated minds. Their ideas of God, how-

ever, are remarkably pure, inspiring veneration

and awe, and generally not unworthy to be

entertained by the Christian. Here the Christian

and the Indian seem to meet on common ground :

they worship One invisible, all -pervading,

h\\
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ail-j)o\verrul, aiul all-perfect Spirit. They have

jio synibols of idolatry, existin^s or amon^^

their antiquities—no image of any thin«( in the

heavens above, or in the earth beneath, which

they hold in religious regard, or as the repre-

sentative of invisible and spiritual agencies.

This grand fact is certainly a remarkable one.

Neither can it be ascribed to their ignorance,

to their want of ingenuity, or to their stupidity.

All other nations and al! other tribes, not Chris-

tian, or allied to Christians, are perhaps without

an exception idolaters. And the more ignorant

and the more debased, the more powerful is the

dominion of their various religions, and of their

adopted ueities—and the more gross and sensual

and revolting are the forms, under which their

gods are worshipped.

But, it is said, if this exemption of the

American Aborigines from idolatry prove any

thing to the purpose, for which it seems to

l)e adduced, it proves too much. For the

Hebrews would be idolaters in their own land

—

this was their ever besetting sin. Much more

would they be idolaters among the heathen,

unprotected and exposed;—much more, when

reduced to ignorance and barbarism, and de-

prived of all their former and public sacerdotal

ministrations.
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Hut observe : the Jnrs, or the (.lesceiiilants

of Judah and Benjamin, are never idolaters in

captivity, or in their vvanderinfjs. They know,

and remember, and constantly I'eel, that tliey

have been driven away iVom their own huid tor

this sin. And so lon^ as tiiey are admonislied

by their own monumental dispersions, so disas-

trous and painful — so long as they look upon

themselves and their condition, and remeiid)er

what their fathers were, they are not likely to

be tempted to idolatry. The fact is, they are

not idolaters —and that is enou<]^h. And the

reason, of a moral character, is sufficiently

obvious.

Exactly the same reasons, or a combination

of the same influences, would for ever bar the

idolatry of the ten tribes, wherever they might

wander. Whatever else they might forget of

their own history, they could not soon forget,

that they had been punished by heaven for

abandoning the God of heaven. They could

not forget their misfortunes, constantly pressing

upon them by an aggravated and aggravating

doom. And so long as they had sensibility

enough to feel their woes, they would feel more

poignantly the capital reason, for which they had

been inflicted. The last relic, that would be

jostled from their traditional history to give

'^1
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place to fiction, would be the fact, that as a

people they are pursued by the judgments of

heaven for a former abandonment of the only

living and true God. It is m.orally impossible

they should become idolaters, so long as they

exist away from the land of their fathers, because

it is morally impossible they should ever forget,

that this is the reason of their banishment. Even

when reduced so low and become so debased

and brutish, as not to be able themselves to

define the reason, the infliction of the stroke

of their chastisement is written so deep and so

indelibly on their hearts, that it cannot be

eflfaced. Hence, if the moral philosophy of

human kind halts at the spectacle of aboriginal

Americans in this particular, as we think it

must, the reason turns up, and the mysterious

exception is solved. Admitting, that they are

the children of Abraham, they should not, they

could not be idolaters.

That the ten tribes should have degenerated

so much more than the Jews,* is obvious. From

the time of the revolt of the ten tribes and the

dissolution of the empire under Rehoboam, and

* The Jews are Hebrews and so are the ten tribes. But the

latter arc not Jews—this name being appropriated to designate

the descendants of the two tribes, incorporated under the king-

dom of Jndah.
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the assumption of the sceptre of Israel by Jero-

boam, until their final captivity, a period of two

centuries and a half nearly, they were the subjects

of many political, social, and religious disadvan-

tages. They deteriorated rapidly, while the

kingdom of Judah, established at Jerusalem,

enjoying the superior privileges of the temple

worship, and of that magnificent metropolis,

maintained substantially that high degree of

civilization and refinement, to which they had

been raised under the administrations of David

and Solomon. And besides, the throne of Judah

was filled by a succession of kings for more than

a hundred years after the kingdom of Israel

was totally annihilated. In addition to this,

Judah was reduced by the king of Babylon, and

carried captive, and planted in the heart of the

greatest empire and of the most refined people of

the world. The Jews were afterwards restored,

and rebuilt their city, and flourished again in

their own land, till after the Crucifixion. And

since the destruction of Jerusalem by the Romans,

the dispersion and wanderings of the Jews have

been for the most part among the most civilized

nations. Whereas the ten tribes went directly

into the regions of comparative barbarism, them-

selves greatly degenerate, when they were carried

away. Depressed and maltreated, they could

r -

r
I

m

iv-ii

M

-V

ti]:



'i

Ml

18 ORIGIN OF THE

!
' '

!

not rise, but would naturally sink lower and

lower. Every century and every age may rea-

sonably be supposed to have been to them an age

and a century of a retrograde march, in regard

to civilization. Wandering among barbarous

nations, themselves became barbarous. But

though civilization is lost, when a people are

broken up, and commence a migratory existence,

religion and its rites in some form will always

be retained. Man is naturally a religious being;

and his dispositions being depraved, he is alv/ays

inclined to corrupt the true religion, or to adopt

a false one. The ten tribes, as is well known,

had greatly corrupted their religion, before their

dispersion. The sum of its imposing and solemn

rites they could never maintain in iheir captivity,

even while at rest ; and generally among the

heathen they would not be permitted to do it.

Much less could they maintain them in a wan-

dering state. But certain things they could and

would naturally retain.

Suppose, then, that the wandering and hunt-

ing tribes of North America are in fact a portion,

or the main body of the lost tribes of Israel,

deteriorated into barbarism by a long and painful

succession of calamitous vicissitudes. What rite,

or rites of their ancient religion would they be

most likely to retain? Obviously the sacrifice of

,i
I.
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the lamb, and of other victims ibund in pastoral

life—the bleeding and the smoking altar would

be the last religious ceremony to be abandoned.

But as their wandering life, on the present

assumed hypothesis of their origin, has obliged

them to leave their flocks and herds for ever

behind, they must have a substitute. And what

would be the natural and most convenient sub-

stitute for the hunter?—The answer is at onv:e

anticipated. Every finger is pointed to the

dog, the only and the cherished domestic

brute of the American Indian. The dog is the

Indian's bullock, and heifer, and goat, and lamb.

And so far as we have been able to learn, there

lias never been found a tribe of Indians in North

America to this day, who, in their wild condition,

are not accustomed statedly to make a most

solemn and most religious solemnity in the bloody

and burning sacrifice of this animal.

The lamb, offered to make atonement for sin,

was required by Moses to be " without spot and

without blemish." Although the Indians offer

(logs, which are not white, yet the victims must

liave been well fed and the choicest. But on

certain occasions, altogether the most solemn,

supposed to be the times of burnt-offering for

atonement, the victim must not only be white,

but a single coloured hair, or a blemish of any

I'i
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sort, would be sufficient to condemn it ! Whence

these rehgious and indomitable scruples ? And

all around the fire, while its blaze consumes the

offering, and sends up to heaven the smoke of its

incense, they sing and dance, and run the circle,

crying with one united and simultaneous voice,

ee-ee-oo-oo-yeh-yeh-wah-wah. And then with

one utterance of each syllable: ee-oo-yeh-wah.

Also : yah-ho-he-wah, with a most powerful aspi-

rate, when that element comes in. And who does

not see in these examples the Hebrew sacred name

:

Je-ho-vah ? They have also the Hebrew A-loh-

heem in substantial forms, applicable to the Great

Spirit. In this dance their feetkeep time with the

deliberate enunciation of each syllable, making a

solemn pause betw een. Nearly the exact forms of

the original combination of the alphabetic elements

of the Hebrew names of God, may be distinctly

recognized in the religious solemrnaes of very

many of the American tribes. In their sacred

songs Hal-le-lu-yah is often heard as perfectly

as ir. any Christian choir.

The American Indians have their feasts of the

first-fruits, of the harvest, the hunter's-fjast- all

religious solemnities. They have the daily sacri-

fice, often done to be sure in a very simple and

cheap way, viz. that the woman, when she cooks

her meat will cut off' and throw a piece of the
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fat into the fire very religiously, and watch the

sudden flames of the incense with devout atten-

tion, until the ofiering is consumed, and the

blaze expires. Or whatever be the nature of

the food, a tithe of it is in some form devoted to

a religious use—the burnt-offering being the

favourite and most convenient mode. Although

I am not aware, that they have a regular priest-

hood, yet something tantamount to this office

always devolves on particular individuals for

the occasion. It will be seen on the present

hypothesis, that the regular line of the priesthood

being once lost, or extinct, the descendants of

Hebrews would not easilv consent to the obtru-

sion of a profane lineage into these sacred func-

tions. The office of a prophet being always

extraordinary, under a special call from heaven,

the history of the American Aborigines furnishes,

even to this day, many remarkable instances.

Never did Elijah, or Elisha, or any of the

prophets of Israel, or of Judah, receive more

veneration, or wield a mightier influence, than

the Indian prophets of America, when once they

are duly accredited. They are admitted to decide

even the most momentous questions of peace and

war, and supersede all other authorities— the

exact type of the original office of a prophet among

the Hebrews. The most bloodv Indian wars of

Ir^
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America, among themselves, and against the

whites, have been instigated under the influence

of prophetic decisions and mandates. The late

war of 1831, on the borders of the Upper Missis-

sippi, was controlled by this influence ; and it

was not until the prophet was made prisoner,

that the affair could be terminated.* A sacred

vessel, of the nature and design of the ark of the

covenant, has been known to be employed for

similar purposes, and in the use of like ceremo-

nies, by several tribes—and regarded with the

most religious veneration. Whatever things are

dearest to them on ea^th and the means of their

enjoyment here, are made the symbols of their

heaven beyond the grave, and that state is

destined in their creed to be the reward of a

virtuous life ; and whatever things are the means

of discomfort and misery here, shadow out the

future retributions of the wicked. They are uni-

versally and firm believers in the immortality of

the soul. Conjugal, parental, filial, and all do-

mestic virtues—or rather the few of the last class.

1

-•;

IP:

m

* The American Indians, it is well known, retain the custom

and assert the right of the ancient He!)rews, to the very iota,

tor the private avengement of private injuries :
*' An eye for an

eye, and a tooth for tooth"—and blood for blood. The nearest

of kin is always expected to avenge the death of his relative.

There is no penal statute of a civilized code of higher authority,

or more sure £o find its victims, than this.

IL
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which are most necessary in their simple modes

of life, are generally regarded of sacred and

religious obligation. That many of their moral an('

social habits should be a violation of the minute

specifications of the Mosaic code, is not strange,

even admitting that they are Hebrews. Having

lost their priesthood, with all their original and

public forms of religion, and their sacred books,

and every form of literature—having been doomed

for so many centuries to a migratory existence,

under the most disadvantageous and disastrous

circumstances, not only without a chance of im-

provement, but all influences, physical, social, and

moral tending to deteriorate and degrade them,

it is not wonderful, that they have sunk to some

of the lowest conditions of barbarism ; it was

only possible, it was natural, that they should

retain some few of the most striking and most

prominent features of their religion. And that

certainly they have retained. And I do not

doubt, if I were better qualified, that evidence of

this sort, might be still farther accumulated.

But the affinities of the American languages

to the Hebrew tongue constitute another class of

evidence, not easily disposed of, independent of

the supposition, that those tribes are of the same

original stock.

First the^ewerrt/characteristics. The universal
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and paramount requisition, among tlie American

Aborigines, of tlie guttural organs, in the use of

their languages, is a remarkable type of Hebrew.

I have myself stood and watched the conversa-

tions of Indians of different tribes, as well for

observation on this particular point, as for others.

And I can affirm, that in some instances, when I

did not understand the language, my attention

was first challenged to this peculiarity, by ob-

serving the muscles of the throat externally in an

incessant, rapid, and vigorous play, when the lips

remained open, as if fastened in that position by

constraint, and rarely met in the offices of speech.

In the variety of languages and dialects of Ame-

rica there is of course a corresponding variety in

this particular. But the dominant use of the

gutturals is a general and prevailing characteristic.

The greatest emphases are almost universally

enforced by the guttural organs—and sometimes

the ventral muscles are vigorously exercised for

this purpose.

The minor particles and connectives, or what

might perhaps be called the rags and shreds of

some languages, are wanting among the Indians

of America, as in the Hebrew. And like the He-

brew, they supply this defect, or requisite rather,

by affixes and suffixes, and by composition. For

superlative expressions they are accustomed to
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incorporate with their substantives and attributes,

some alpliabetic element, or elements of the name

of the Great Spirit, like the Hebrews, who for

a strong wind often say : the wind-God, or wind

of God, and other compositions the like.

The author of the " Star in the West" has

collected and collated a multitude of words from

sundry Indian languages, composed substantially

of the same alphabetical elements, nearly under

the same combinations, and sometimes identical

in their forms with Hebrew terms employed to

express similar, and often the same ideas. The

subject is curious, and even practically important,

and worthy of the closest and most learned inves-

tigations. What has already been discovered,

demonstrates sufficiently, that these affinities have

never yet been but very imperfectly developed.

The resemblances already ascertained, are for

the most part merely the results of accidental

notices.

Another great and prominent likeness to the

ancient Hebrews is the political economy and

relations of their tribes, and the patriarchal forms

of their society.

And now for the unlikenesscs

:

— Is it said,

that the American Indians are of another blood

—

of a deeper constitutional die ? There are Jens,

in the Eastern world, with the law of Moses in

VOL. TL c
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their hands, who are positively black ! And is

it incredible, that twenty-five hundred years of

such exposures, and of such vicissitudes, as the

American Aborigines must have passed through,

on the supposition, that they are a part, or the

niain body of the ten trib'^'s ;— is it incredible,

that their barbarous customs of living for so

many ages, their filthiness, their smoky cabins,

their long protracted doom to severities of every

description, should have wrought very radical and

essential changes in their physical constitution i

Is it not rather a wonder, that the change is so

inconsiderable ? Is it said, that the American

languages are too diversified, and many of them

too radically unlike, to admit of a Hebrew

origin ? Tell us what have been the transform-

ations of language in Europe within the same

period, where society has not only been fixed,

compared with the mutations of the aboriginal

Americans; but where civilization has reigned,

and refinement advanced ; and where a perma-

nent, and with little exception, an ever-growing-

literature has prevailed. What have been the

changes of language in Britain, in twenty-five

hindred years? When one looks on ih.e history

ui ihc> world, and the changes of society, of cus-

toms, and of language, over the face of the earth,

and in the same regions, even for a few centuries
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—much more for some two and three tliou-

sand years — especially where l)arl)arism has

triumphed over civilization, and whole nations

and peo])le have exchanged territories, and been

translated from one region to another succes-

sively, unable to secure a permanent abode— it

is then no longer a wonder, it seems almost a

nnracle, that the American tribes retain .so 7)i(tr/i

of the manners, customs, and language of theii

suj)pose(l ancestors.

If a man should be so bold as to assert, that

the Jens are nof Jews, he woidd chance to be

ridiculed. But is there any more reason in phi-

losophy why he should, than to deny the Hebrew

origin of the American Indians^ For the proofs

in the one case are of the same class, as in the

other. The only difference is in the amount

;

and the reasons for that diiference are as obvious

and as satisfactory, as the nature of the evidence.

It might, perhaps, be expected, that in the

discussion of this question, I should cast an eye

on South America. In regard to the ancient

tenants of that portion of the American continent,

and of the Isthmus of Darien, I have my oj)inion.

But it was not my intention, nor am I i)repare(l

to enter at large upon that subject. A word,

however, in bar of any objection, that may pos-

sibly arise from that quarter, against the theory

,^ o
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of this chapter. It might seem, that the Mexi-

cans and the South Americans were a race

distinct from the North Americans. Where did

they come from ? I am inchned to the opinion,

that tlicy were distinct. I sec not how it can be

disputed ; and if it is necessary to find a way, by

which tliey came from the East, the western

coasts of Africa, and the eastern sliores of

South America, are perhaps convenient enough

for that purpose. There they are—or rather:

—there they were; and whatever might have

been their origin, I see not how any conclusion

resulting from that question, can disturb the

course of argument, into which I have been led.

It is also to be observed, that certain antiqui-

ties have been developed and are gradually de-

veloping, in North America, which seem to prove

the former existence, in tho ;o regions, of great

and powerful, though barbarous nations, far

more important in numbers and influence, than

the race of men found there, since the discovery

of the continent by Europeans. And it is

thought by many, that some of these are relics

of generations much farther back, than would

be convenient to identify them with the ten tribes

of Israel. Let the issue of these antiquarian

researches be what it will, this supposition, I

think, is equally undisturbed, as by any results

i
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growing out of a consideration of the antiquities

o( Mexico, and of the dynasty of the Incas. If

those rehcs are shown to have helonged to

another race, what does it prove against our

argument? If to the recent incumbents^ it is

more Hkely to be altogctlier for it. There yet

is a people, who liave the argument in them-

selves and on themselves, as complete, of the

kind and for the purpose, to establish their

Hebrew origin, as the common philosophy of

historical evidence seems to require.
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-^Jone them. One age may indeed be espcc'iallij

an age of chivalry, as well for the objects of

enterprise, which challenge the best and strongest

passions, as for the fields, which are opened for

their display. But chivalry is constantly chang-

ing its forms. If the present age, or the age

now opening on the world, bears any distinctive

marks of this character, it is the arming of an

associate and combined determination to assert

and secure the rights of man and the triumphs

of Christianity. And occasionally a single horse-

man, fresh inspired by the holy sympathies around

him, well girt and trim in armour, springs in

advance of the common ranks, lifts his sword on

high, and points the way. But though every

band requires its captain, every army must have

its various official ranks of leading influence and

control. And for the greatest efficiency, there

needs not Oaly all the wisdom of united counsel,

but one spirit should animate the host.

If I were demanded to specify the most pro-

minent and immediately urgent objects of bene-

volent and philanthropic enterprise, I should say

first and generally :
—** The ark of God " and

'* the testimony of Jesus." This covers the

entire field— the field of the world— hallows

every passion, and is the only safe and sure

guide to the noblest efforts of man, and to the

\
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32 THE RIGHT OF DISCOVERY.

highest destiny of human society. Next, civil

liberty among civilized nations. Next, and

simultaneously, the rescue of those large bodies

of the human family, which have been thrown

into conditions of comparative and painful de-

pression, by the cruel treatment of civilized and

Christian nations. If mercy takes lead of sacri-

fice, justice goes before mercy. Justice cries to

heaven for the American Indian, for the enslaved

African, and for the depressed millions of Hin-

dostan and of the wide regions along the Ganges

and its tributary waters.

The enterprise of Christian nations has found

out all the world, has taken possession of the

world. Christian nations have first planted their

colonies, wherever the hopes of gain allured their

merchants ; and next, they have subjugated the

heathen, wherever the prospects of dominion

were likely to prove advantageous. The first

assumptions of influence and power in these remote

regions are always more or less violent. We
may say, perhaps, it is uniformly done at the

expense of the acknowledged rightc of man.

Certainly it was so in America. And where has it

not been so ? We may find some consolation even

in this, if it can be hoped, that it was one of the

unavoidable evils, in the way to the redemption

of the world from ignorance, from the worst of
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vices, and from the debasing influence of the

most cruel and revolting superstitions ; that this

is an order of Providence to raise mankind

universally to the highest dignity and happiness.

But while it is the province of Jehovah to bring

good out of evil, still even such a result makes

no apology for the breach of social morality.

The American Indian and the African have been

maltreated, have been injured, have been deprived

of their rights; and heaven and the moral sense

of the world demand an expiation for the

offence by a speedy and energetic application

of redeeming measures. Else, a reaction on

the aggressors, in the shape of retribution, may

be, must be expected.

The arrogance, (for it cannot deserve a softer

name) with which the European nations first and

successively spread their pretended and assumed

jurisdiction over the American continent, piece

b> piece, until not a single patch of gi'ound was

left, is not simply remarkable—but if it had not

proved such a grave and pertinacious invasion of

the rights of man, we should call it ridiculous.

The first example under the authority and in

the name of the Pope, seems to have sanctified

the deed, not only for Roman Catholics, but for

Protectant communities. As the Head of the

Church, the source of all power on earth, the

c3
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sovereign lord of nations and people, wherever

found, the proprietor of the bodies and the

master of the consciences of all men, claiming

supreme jurisdiction over all lands and seas, the

Pope gave dtles to their Most Faithful and

Catholic Majesties of Spain and Portugal, over

all such regions of the new world, as might be

desired ; and invested them with full authority,

and especially enjoined them, to see to the sal-

vation of the souls of the natives. How they

fulfilled the last article, by ushering them speedily

into eternity, is sufficiently known. His Most

Catholic Majesty of Fn nee must have a title

equally good ; and England too, excommunicated

and reprobate, that she might be on equal footing,

was forced to make up in pretension what she

lacked in legitimate authority. And all together,

it was agreed, for commercial and political ad-

vantages, to throw the sacred and cabalistic

mantle of the sehen in fee over the vast continent

and seas of America. Thus this small community

of nations, for the service of a present and mutual

convenience, enact3d and ratified this article of

what is called the law of nations.

But in all propriety and honesty, and for the

common protection of all concerned, it will

hardly do to allow this right-of-discovery-baptism

to mean so much, as has been claimed for 't by

i
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interested parties, to suit their convenience.

Who will dare thus to disturb and drive asunder

the foundations of morality, and apply one system

of morals to one part of the globe, and another

to a second, and to a third, until the number of

codes shall equa' the number of climes and na-

tions ? The time may come, when those who

advocate such doctrines will find their influence

encompassing and pressing on themselves, in a

train of irresistible and overwhelming disasters.

The only fair and honest interpretation of the

law in question is this : That the claim of dis-

covery relates only to the parties discovering.

And its advantage, or privilege is : to occupy and

use what is unoccupied and unappropriated—to

trade and negotiate with barbarous nations, on

principles of sound morality, and to establish and

maintain a jurisdiction, honestly acquired, in

distinction from, and in bar of the relative claims

of civilized and rival powers. Beyond this limit

the law cannot extend, witliout a breach of

morality, and disturbing the foundations of human

society. To assert jurisdiction over barbarous

nations, without their consent, and to wrest from

them their territories by violence, is an unatone-

able outrage.

If it is expedient and best for the world, t'lat

barbarous tribes in such cases should come under

j-si
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the protection, and by degrees under the juris-

diction of civilized and powerful nations, with

whom they have made alliances, there is ordina-

rily no difficulty in attaining that object by fair

negotiation. And when this can be done, it is

perhaps best, not only for the world, but for the

tribes themselves. But the most scrupulous

regard is due to their political rights, which have

not been voluntarily resigned for other advan-

tages, so long and so far as they are a distinct

community ; and to all their social rights, until

they are qualified and admitted to take their

station in a full equality of privilege with the

members of that community, with which they

have become associate. The jurisdiction and

care, resigned on the one part, and accepted on

the other, should be strictly and thoroughly

parental. If interest is allowed to stifle kindness

and triumph over justice—if the lust of territory

and haste for dominion are permitted to encroach

upon acknowledged rights and violate engage-

ments, then is morpMty prostrate, confidence

destroyed, and humanity insulted and outraged.

Heaven and the world will sooner or later

demand retribution for such offence. It cannot

be forgotten—it will be atoned. It will stand

recorded on the conscience of the aggressors, the

lemonstrances of the injured will have registered
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it in the recollections of all nations, and the moral

sense of mankind, regarding a superintending

and righteous providence, will await the reaction,

and pronounce it just. Let the world look upon

Spain, and her alienated American colonies, and

be admonished. Even nov/ does the world feel

so much greater sympathy for those defenceless

and injured tribes and nations, wnich sunk and

have melted away under the atrocities of her

priesthood, and the butcheries of her viceroys,

governors, and generals—that they cannot say

after all the disasters, which have befallen that

ill-fated empire: '* It is enough."

All we can say in comparison of the t eatment

rendered to the North American tribes, is : That

it has not been so bad. But it cannot be said,

that they have been treated, as they ought to

have been. The original rights asserted there

by France and England wear too much the

aspects of violence. It may be said indeed in

vindication, that a political necessity required an

equally strong pr tension, to defend against the

claims of those, who were the commissioners of

the Pope. And if this had not been made an

apology for asserting the chartered rights to the

letter, and realizing all their advantages, the

vindication would have more weight.

Even Vattel has thought it necessary to v/ipe

,.';'
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away aspersion trom tliese charters, by r.rgunient,

and apparently to defend tliem in their literal

sense. The following is a piece of his rea-

soning :

'* Tho earth belongs to the human race in

general, and was designed to furnish it with

subsistence. If each nation had resolved from

the beginning to appropriate to itself a vast

country, that the people might live only by hunt-

ing, fishing, and fruits, our globe would not be

sufficient to maintain a tenth part of its inhabi-

tants. People have not then deviated from the

views of nature, in confining the Indians within

narrow limits. However, we cannot help praising

the laudable example of the English puritans,

the first settlers of New England, who, notwith-

standing their being furnished with a charter

from their so\ereign, purchased of the Indians

the land they resolved to cultivate. And this

laudable example was followed by William

Penn."

This argument is specious, but the morality

of it is unsound. It was made up, not to vindi-

cate some great state necessity, or the necessities

of the human family, but to justify a series of

acts, whi".h, considering their authority, it was

convenient to speak of with respect. The case

never did occur, (and probably never will) where
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it was necessary to commit a violence, I will not

say, on the claims of a people previously undis-

turbed, but not even on the hdhits of their poli-

tical economy, whatever they might be,—in order

that a })lacc might be found for the overplus

population of crowded districts ;—nor for the

honest pursuits of trade and com .cc;—nor for

the laudable enterprise of colonizing barbarous

reffions in the establishment of better materials

of society. A consent, equitable and honourable

to the parties, can always be obtained, for all that

is necessary, important, or lawfully to be desired.

I do not say, there will never be any quarrels,

after these relations may have been formed.

That is not unlikely. If any member of a civi-

lized community has reasons to wish to traffic

with another, and the second person declines, he

must wait, until he is willing, or turns somewhere

else. He never presumes to resort to compulsion.

For besides, that he would be obnoxious to penal-

ties, such a course would disturb the harmony of

society. If civilized nations cannot at once and

by lawful means get the footing and influence

they may desire among barbarous tribes, let

them wait till they can. But never let them

pursue a course which they would not be willing

should be practised on themselves. For a civi-

lized and powerful community to take advantage
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censure on his own argument, which immediately

precedes. The facts here eulogized, and the

history of all other similar transactions ever

attempted, demonstrate, that it was never neces-

sary to do violence even to the claims of bar-

barians, to accomplish the legitimate objects

of peopling the earth, and extending human

improvement;—that it was never necessary to

assert a territorial ti^!e, or a jurisdiction, in rela-

tion to them, which had not been acquired by

open and fair negotiation ;—that it was never

necessary to use one code of morality in Europe

and another in America.

What is a title of land? Where there are no

previous claimants, the best title, unquestionably

is : occupancy and use for such purposes, as may

be convenient to the tenants. Although we

know very well, that in civilized communities

men hold titles of land, which they never saw,

and never use—lands, too, the use of which

would be of great convenience to thousands of

their suffering fellow-creatures. Neither are the

written documents executed in due form the title,

but only the evidence. The title itself is the

consent and will of the community, that he who

can produce the oldest and best authenticated

evidence of this sort, is the owner of the land.

And what is jurisdiction?—The right of an

•
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associated comnuinity to legislate for all political

and social purposes within such limits, as are

allowed to them by other and borderin<( commu-

nities, if such there be, and the right of main-

taining their own institutions, and executing their

own enactments to the same extent. Clearly,

they may have as much, and as little law, as they

please—or none at all, if they can live without.

It is neither the amount, nor the form of their

legislation, that entitles them to their jurisdiction

—except, that the abstract notion seems to imply

the existence of law. But the essence of the

claim is the relative right to have and to support

it, unencumbered by previous claims. And

there is no community, even of barbarians, with-

out law—and never was, and never can be. Are

not the barbarian's right of jurisdiction and

his territorial title, as good and as sacred as the

civilized man's? And if not, whai makes the

difference? Civilization? What is civilization ?

Who will define the boundary between the two

conditions? And when that is fixed, who will

count the barbarians in Russia, in Germany, in

France, in Great Britain, and separate them to

their own proper doom?

What, then, is it, that endows man with his

rights? The form of humanity—that is it. And

who gave him his rights ? He who gave him
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that form. And wlio may take thorn away^ He

wlio iias a right to lay that form in the grave.

But even lie will not do it. The rights of man

are sacred, by all the obligations of God's eternal

throne. Jehovah has deHncd them, and set

himself as their guardian, and will not hold the

transgressor guiltless. The felon, or the com-

munity, that shall dare to lay their hand upon

them, shall do it at the peril of Heaven s high

displeasure, and certain retribution.

The absurd pretensions to jurisdiction and

territorial title, thrown over the American con-

tinent by European powers, have produced the

greatest imaginable inconvenience and embar-

rassment, and a series of public acts of iniustice,

the end of which cannot be seen. They hrve

confounded right, by introducing, a new and

monstrous code of political and social morality.

They have in this particular corrupted the sacred

bench of justice, and compelled such jurists, as

V'attel, to stumble on their own arguments, and

render themselves ridiculous. For they must

needs give a reason ; and when they can do no

better, they will tell us : it was the design of

Providence !

We rejoice in being able to say, that the first

and subsequent settlements of North America

by Europeans, and their gradual extensions of
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States. And if there ever was a suffering people,

cast-off, forsaken, and oppressed, whose loss has

been the gain of the world, and demanding the

spirit of ancient chivalry for their rescue—a spirit,

however, to be tempered and guided by the

wisdom of the age—it is the oppressed, the

forsaken, the cast-off, and the suffering tribes

of the aboriginal Americans.
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CHAPTER III.

THE PROJECT OF THE AMERICAN GOVERNMENT

TO REMOVE THE INDIANS FROM THE EAST

TO THE WEST OF THE MISSISSIPPI.

fiM

"Our efforts to stand between the living ami

tlie dead, to stay this tide which is spreading

around and over them, have long been fruitless,

and are now hopeless."* And who is so cruel,

to reveal such a doom? Is it not enough for

them to die, but must they die insulted? And

insulted by those, who have forced them into the

grave.

It was understood before the opening of (he

sessions of the Congress of the United States for

[S29-o0, that a large appropriation of money

would be recommended by the President, and

moved in Congress, for the removal of the Indians

* North American Review for January 18^0. lieiniiral af

the Indians.
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into unoccupied territories west of the river Mis-

sissippi; and that the decision of that question

was destined lo constitute a very important and

momentous crisis in the history of tliat long

ahused race. If tlie appropriations should be

carried, the measures consequent upon it were

likely to exercise a controlling influence for the

ultimate removal of all the Indian tribes on the

east of the Mississippi to regions beyond. It

was also understood, tliat the measure to be

recommended would be vigorously contested,

even to a doubtful issue. A great political

(juestion of the State of Georgia in relation to

the Cherokees within her bounds, whom she

wa^ wishing to get rid of—a question which

unfortunately had compromised the policy of

the national administration—was suspended on

the result of these anticipated deliberations of

Congress. So also the interests of two or three

other States at the south were deeply merged in

this question, within the limits of which large

tracts of territory were still in possession of

Indian tribes. Other wide and rich districts, in

various parts of the Union, east of the Missis-

sippi, still in the hands of the Indians, were

also involved in the measure.

The expense of this removal of numerous

and large tribes, and securing their comfortable
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establishment in their new abodes, as may be

imagined, would not be inconsiderable. And

as this project had got to be the fixed and deter-

mined policy of ihe existing administration, a

large appropriation of money by Congress was

necessary to sustain the enterprise. Would the

Congress of 1829-30 respect the recommendation

of the President for this purpose ?

Unfortunately for the Indians this question,

by an unavoidable combination of circumstances,

had become a party question, and arraigned in

its ranks the supporters and opposers of the

Government. It is remarkable, however, that

that portion of the American public, who had

been engaged in the benevolent plans for the

melioration and improvement of the Indians,

civilly and morally, were universally opposed

to the policy of removal. The interested mo-

tives, the rashness, and the Utopian character of

the enterprise stamped it at once, in the eyes of

this class, with features of a dubious and por-

tentous aspect, so far as the real welfare of the

Indians was concerned. The hopes of the

recent, more vigorous, and more efficient labours

of the benevolent among the Indians east of

the Mississippi, had just began to be realized.

It was argued with apparent good reasons : that

to break up and translate whole tribes, of diverse

ll;:; fill
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languages and customs, and throw them together

for the purpose of making one community, was

not unhke the wild project of breaking up so

many civilized nations, and jumbling them toge-

ther in a distant and unexplored region, with the

expectation, that they would readily amalgamate,

and that their condition might be improved.

Besides, the contemplated theatre of the experi-

ment was already in possession, and encumbered

with the rights of barbarous tribes from time

immemorial. How were they to be satisfied ?

The country itself was unexplored— certainly

too much so to risk a sudden occupation for

such a responsible and momentous object. No

one knew its resources, or susceptibilities, with

any tolerable accuracy. Indeed reports of a

very unfavourable character of its capabilities

to support a population, depending on the culture

of the earth, had been received from the remoter

districts, contemplated to be occupied for this

purpose. And certainly, it was argued, no man

in his senses, and feeling a suitable responsibility,

would think for a moment, of throwintj; together

scores of Indian tribes, to quarrel and make an

end of each other by their own dissensions

;

when the whole history of the race, if it proved

any thing, proved, that, in their untamed con-

dition, they could never endure a contiguity.

1
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The project, in all points of view, by these oppo-

nents of the scheme, was deemed hasty.

As those interested in the removal of the

Indians had contrived to make the question a

party one—at any rate it became so—the great

body of the people—of the nation—were taken

by surprise ; and the question was brought for-

ward and urged to a decision before it was

possible for the public to be adequately en-

hghtened, and under such influences of party

feeling, as utterly to disqualify them for a judg-

ment on the abstract merits of the case. The

mass of the people as yet knew little or nothing,

as to what might be best for the Indians in

relation to this question, and were generally

innocent in adhering to the great political party,

to which they severally belonged. In such cir-

cumstances, and under so sudden a proposal of

this new measure, it was impossible, that the

people, as a body, should be guided by the naked

justice, or expediency of the proposal, because

they were not sufficiently informed to decide

upon it. And such substantially was the state

of mind in Congress :—it was entirely a new

question, and each one naturally fell into the

ranks of his party, as it began to be agitated.

It was not, that the nation, or Congress—it was

not, that the mass of the dominant party—were

>ii .1
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willing to do injustice to the Indians, or piu'sue

a course of treatment, that would not l)efor their

good. Arguments could be offered on both

sides, and every one stood in the light, which

happened at the time to shine upon him.

The incipient measure proposed was for an

extraordinary ap})ropriation by Congress, to

defray the expenses of removing those tribes,

who had already been persuaded to go : which,

it was said by those who urged it, did not neces-

sarily involve, or decide the question of a general

removal. The measure, however, it vas dis-

covered, would be vigorously contested, and

with doubtful issue. At this moment an article

appeared in the North American Review for

January 18i30, from which I have (juoted the

first sentence of this chapter, and which was

supposed to have had a controlling inliuence

over the question in Congress now under consi-

deration. It was an able—and, so far as the

nature of the subject admitted, a plausible argu-

ment for the removal of the Indians. It is not

to be inferred, that this highly respectable pe-

riodical was, or is devoted to the policy, which

this article advocated; for it generously admitted

a conflicting argument on the same (question

during the same year, although too late to

answer a material purpose. '^I'he article for
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January was doubtless received by courtesy,

and out of respect to the distinguished individual,

who offered it.

The leading purpose of that article seems to

have been to prove, first, that with all the expen-

ditures of benevolence, of money, and of labour,

which have been exhausted upon the Indians

for two hundred years, they are none the better,

and are perishing without hope ; consequently,

that a radical and thorough change of treatment

is indispensable to the preservation of their

existence, and if possible in any case, indispen-

sable to their improvement; and finally, that a

removal of the eastern tribes to the unoccupied

territories of the West, is the only remedy and

the last hope. And incidentally, (and unfortu-

nately I may add) in the course of this argu-

ment it seems also to be made out, that the

Indians are in fact incapable of improvement

;

that the original policy of the European nations,

in assuming jurisdiction and asserting a sehen

in fee over the American continent, irrespective

of the rights of the aboriginal tenants, was just

and proper, and consequently, that the United

States are justified in following this example ; that,

as tiie Indian tribes, by their own intractable per-

verseness, have already dwindled to a very small

remnant, the value of justice, in its distributions
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to them, is to be estimated by the number of

individuals who are to enjoy its benefits ; that,

as Providence lias evidently designed the earth

for culture, a race of men, who will not improve

it, and who will not themselves be improved, are

not to stand in the way of those, who are ready

to take possession, and fulfil the purposes of

Heaven ; and finally, it seems to be proved, though

not asserted, that the sooner these Indians, so

utterly irreclaimable, are removed from the face

of the earth, the better.

That it was in the heart of the writer of this

article to furnish a warrant for this concatenation

of deductions, I do not pretend to say—charity

would hope better things. But to show they

are not without foundation, I will quote a few

passages from the Review in question :

—

*' Existing for two centuries in contact with

civilized people, they (the Indians) have resisted,

and successfully too, every effort to meliorate

their condition, and to introduce among them the

most common arts of life. Their moral and

intellectual condition has been equally stationary.

And in the whole circle of their existence, it

would be difficult to point to a single advantage,

which they have derived from their acquaintance

with Europeans. All this is without a parallel

in the history of the world. That it is not to

m
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he attributed to iiK^'lfcrcncc, or neglect [of tlieir

white neigiil)OLirs] we liave shi)wn. 'J'here must

then be an inherent [ ? ] (hfKcuhy, arising tVoni

tlie institutions, character, and condition of the

Indians themselves."

" Our efforts to stand between tlie living and

tliC dead, to stay this t'de, which is spreading

around and over them, have long berni iVuitless,

;uid are now hopeless. And equally tViiitless

and hopeless are the attempts to impart to them,

in their present situation, the blessings of re-

ligion, the benefits of science and the arts,

and the advantages of an efficient and stable

government. The time seems to liave arrived,

when a change in our principles and practice is

necessary ; when some new effort must be made

to meUorate the condition of the Indians, if we

would not be left without a living monument of

their misfortunes, or a living evidence of our

desire to repair them."

" The position occupied by the Indians is an

anomaly in the political world, and the questions

connected with it are eminently practical, de-

pending upon peculiar circumstances, and chang-

ing with them." [ ! !
]

" What tribe has been civilized by all this

expenditure of treasure, and labour, and care?"

" From the St. Lawrence to the Gulf of

:it.
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Mexico, under the Trench, or British, or Sp;uii>h,

or American rule, wiiere is the tribe of Inihans,

who have cliangccl their manners, who have

Ijecome incorporated with their coiuiuerors, oi

wiio have exhibited any just estimate of the

improvements around them, or any wish to })ar-

ticipate in them ?"

" They stand alone among tlie <:^rcat family of

man, a moral phenomenon, rather to be surveyed

and observed, than to be described and explained
;"

—" a distinct variety of the human race ;'

"wild, and fierce, and irreclaimable, .is

tlie animals, their co-tenants of the forests."

Thus much of the nature of the Indian—

a

discouraging picture, indeed, and if it be a i'air

one, a remediless and hopeless prospect ! It is

confessed, that these passages are detached, and

selected and arranged, not very studiously, yet

somewhat perhaps in a climacteric order. They

are, however, if I have made no mistake, exact

copies ; and I am not aware, that the grouping

of them here does injustice to the current of the

text. They only express and support my im-

pressions.

And really, I know not in what terms to

express my astonishment at these statements.

My readers will not have forgotten the Stock-

bridge tribe, and the other New York Indians,

s5i!
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who figured somcwluit in the first vohime at

Green Hay ; and wlio were broiif^ht in such

juxta-position and comparison with the wihl and

uncultivated tribes of that region. They will not

have forgotten the Rev. Mr. WiUiams, and his

amiable, and interesting, and we might add,

accomplished wife. Say, that some of these are

mixed bloods. The Stockbridges and Oncidas

are not mixed. The Rev. Mr. Jones, lately in

England, from Canada, I believe, is not mixed.

The young gentleman of the Oneida tribe, of

a liberal education, of exemplary and accom-

plished manners, who wrote out and read

publicly before the Commissioners at Green Bay,

the vindication of the rights of his own people

against the usurpations of the white man, is

a pure Indian. Daniel Bread, an Oneida

Chief, whose name occurs in the first volume, as

having taken part in the public deliberations of

the Council, than whom a purer spirit, or a man

of meeker, kinder manners, I will venture to say,

cannot be found—is a pure Indian. The vene-

rable John Metoxen, chief of the Stockbridges,

a most exemplary christian, of manly and vigorous

intellect, and full of all propriety of demeanor— is

a pure Indian. And John Quiny, the younger,

of the same tribe, would honour any society.

Not a drop of European blood runs in his veins.

*ii.,'«
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Hut, as I ini«rht have said, I know not where to

hegin in this recital ; so I am compelled to say,

I know not where to stop, even in my slender

acquaintance with the Indian race. He who had

seen the New York tribes, as a body, at their

first home and around the graves of their flithers,

and been forced to compare them only with their

white neighbours, might have said : they arc

Indians; because he could not know what an

Indian is, in his native wildness. But he, who

has seen the same people by the side of the Win-

nebagoes and Menomenies in the North-West

Territory, would say : they are princes. He
would be amazed at the transformation, which

even a contiguity with civilized society had pro-

duced. Is there any power on earth, that can

send the Stockbridges and the Oneidas of Green

Bay back to paganism, and to the habits ofa savage

life ? There are many portions of civilized and

christian communities, which might send a depu-

tation there, to learn the decencies and sobrieties

of civilized life, and the decorums of christian

society, and proiit by it.

Many, countless are the individual examples I

might recite of American Aborigines, and of pure

aboriginal blood, whose intellectual and moral

cultivation, and whose civilized habits, would be

most unfortunate examples to be adduced in

d3
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support and vindication of tlie cruel libel, con-

tained in the passages I have quoted from the

North vVnierican Review. \Vhat would the writer

of that review demand of the Indians, as proofs

of their susceptibility of improvement ? Miracles ?

He knows well, and all the world know, tlie

disadvantages, under which the Indians have

laboured, from the first of their intercourse with

Europeans down to the present time. It is not

true, as he would insinuate, that their relations

»o civilized society have been favourable to their

improvement. They have been any thing, but

favourable. It is true, indeed, that a few bene-

volent and disinterested spirits have exiiausted

their energies, and become martyrs to redeem

and save this depressed and injured race. But

all their influences have been more than coun-

teracted, not only by tlie criminal neglects of

the great mass of civilized society, with which

the Indians have come in contact, but by the

})ositively deleterious intercourse and example

of the more vicious of the whites. Knowing as

we do wliat human nature is, (for after all I

cannot accord with the Reviewer, that the In-

dians are so " distinct a variety of the human

race,") it is not difficult to see, that in such cir-

cumstances, the Indians could not rise, more

than they have, without a miracle. It is more
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wonderful, when we are made acquainted with

what they were, phuiged into the lowest condi-

tions of barbarism, and then con.sidcr the intlu-

ences, which have been operating upon them by

their contact with European society, that so

many individual examples of improvement, and

such degrees of general and public amelioration

have been demonstrated. It is an exact, but

disgraceful truth, that no advantageous and fair

effort has ever yet been made for the general

cultivation of aboriginal character, not even of a

single tribe. I say

—

ndi'anta^eoufi diwiXfair, so

as to justify the sweeping declarations of this

Reviewer. What are single-handed efforts of

benevolent individuals, against a world of influ-

ences of a pernicious character, bearing constantly

upon the same unfortunate people ?

But notwithstanding all this, I have shewn,

that Indians, brought in contact with the whites,

have improved, generally and individually. It is

true, that this writer speaks with disrespect, not

only of the northern, but of the southern tribes—
of all, from the Bay of St. Lawrence to the

Gulf of Mexico. He declares his dilhdence of

the accounts rendered of the improvements of the

Cherokees in Georgia, draws the dash of his pen

alike over those benevolent persons, who have

consecrated their lives to the welfare of tl.c

r:
'•A
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Indians, and over the work of their hands ; and

more than intimates the Httle credit, that is due

to these reports. And yet it is true, that the

Cherokees have achieved a thing, in hterature,

wliich thousands of years fail to produce in

civihzed society. They have invented and re-

duced to actual use an alphabet of their language.

It may be said, indeed, that civilized society has

no occasion for it. But why have they not done

it for those barbarous tribes, with whom they

have come in contact? The Cherokees had

framed a political fabric, and a civil government,

with a written code of statutes, and brought the

system into actual and successful operation

;

until the state of Georgia, alarmed at their pro-

gress, threw over them their own jurisdiction in

defiance of the bonds of public and solemn

treaties, and arrested the movements of the

machinery of Indian society by force of arms.

The Cherokees had schools of educaJon for

their children,— I know not vhether the wreck

of their society, which has been made by the

hand of civilized man, has left them in the enjoy-

ment of that privilege. They have for many

years had a printing press, from which, besides

a gradual multiplication of common literature in

their own language and with their own alphabet,

and in the English language, has also been

;
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published some eight years or more, a respectable

weekly Gazette, edited and sustained by one of

their own nation, in the columns of which are

always to be seen the characters both of the

Roman and the Cherokee alphabets. They had

the ordinances of Christianity, until the Christian

Government of Georgia took away their Mis-

sionaries, and doomed them to four years' hard

labour in the Penitentiary, because they insisted

on remaining with their charge under protection

of the treaties between the United States and the

Cherokee nation. And here we are tempted to

introduce the follow^ing poetic effusion, put into

'the mouth of a Cherokee child in an address to

the children of the United States :

—

" \Vc had a teacher, and his voice was kind

To us poor Indians. Tliough his brow was white,

lie did not scorn us. When he spoke of Him,

Who took young children in his arms, and died

Upon the cross for sinners, such a light

Would kindle in his eye, and he would strive

So for our souls' salvation, that we bless'd

H's holy tenderness. But he is gone.

They took him from us. Men who would not heed

Our misery, did hang a heavy chain

About his neck, and o'er the rocky road,

And through the storm and darkness, led him on

To lock him in a prison. Side by side

With the blood-sliedder and the thief, he toils,

Clad in coarse garments, and with no fond smile

Of wife, or babe to cheer him. Months have Hed,
• lii
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Ami they release him not. Yet he hath done

No hann, except to tjach the Cherokees

Their IJihle duty, and the hope cf ' -aven,

That irlorioiis home, from whence no foe can drive.

Each nijjht I weep, and ask the iv'liite niaii'^ Uod

To give us back our teacher. Pray for ws,

tf'hile children .' ha})py chihlien I you who know

Far more than we. (J)i ! when you kneelin:^ ask

Pity for those who niojrn, beg God to bring

Our blessed teacher from his prison-house

That we may listen to his words again."

But altlioLigh the above lines are rather a })laint,

expressive of Cherokee suffering, than an example

of Cherokee improvement, I will not deny myself,

in this place, the introduction of a letter, too

pertinent to my purpose, in more than one sense,

to be omitted. I receive and insert it, as tiie

genuine production of a native Cherokee, tirsl

published in the Clierokee Phoenix, the paper

already alluded to. The editor of that paper,

addressed in the letter, is also a Cherokee, was

educated at Cornwall, state of Connecticut, and

received his Christian name in honour of Elias

Boudinot, author of '*' the Star in the West,'"

friend and patron of the Indians, and first Pre-

sident of the American Bible Society. Mr.

Boudinot, the Indian^ married a white woman in

Connecticut, returned to his nation about ten

years ago, established and has since superintended

the Pha'nix, and by all convenient ways, has

i
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laboured incessantly, in conjunction vith otiier

chiefs of his tribe, to improve and elevate the

character of his people, and to defend their ter-

ritory and rights from usurpation.

" Mr. Elias BoiDiNOT,

—

" Having understood that your successor in

the editorial department is not yet appointed, and

that consequently you have yet a claim to{)ublish

any communication upon the ati'airs of our com-

mon country that a citizen may write, 1 ho[)e you

will excuse the liberty I take in addressing this

to you. Having no claim to wisdom or learning,

and no })retension to wealth, this comes <Vom an

humble individual who resides in a little log hut

daubed with nuul, covered with clap-boards, and

having no other flooring, where I v.'ritv\. than the

solid earth, for which our ancestors have fought

and !)led in days p st, and for wjiich our chiefs

have recently maintained a long and expensive

controversy with the Georgians in their own

coiu'ts and the Supreme Court of the United

States, where their labours have been crowned

with the greatest intellectual victory ever recorded

in the annals of the Aborigines of America

;

" Poor as I am in the world, the attachment I

feel for my natal spot, for the shades under which

I played in boyhood, and the springs of water

1

I ; .1
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where I have quenched my thirst, and the crystal

streams in which I have bathed my limbs, for

my patch of corn and little orchard I have

planted ; and above all, the right of having my

own chiefs of my own colour to pass laws for me

in my own language (the Cherokee) is very great.

It is therefore wi li feelings of great distress that

I have read your letter of resignation, in which

you state there is now no hope of relief, and that

the people of America are now silent about us

poor Indians. My children often, in their inno-

cence and ignorance, ask me, who the Georgians

are, and whether they would kill us for our

lands, and what I wept for ? O gracious Father

in Heaven, has it come to this ? are we left to

the mercy of a haughty people who rob us every

day ? Has the broad shield of the United States

been withdrawn, and will not Gen. Jackson pity

us and execute the laws now declared to be

constitutional by the Supreme Court? Will not

Congress make him do it? Where is the elo-

quence of our friends, and have they also de-

spaired ? Have a number of them addressed a

letter directed to Mr. Ross on this subject, and

has one of the associate Judges of the Supreme

Court done the same ?

*' I believe that you are the friend of the poor

and ignorant, and that you have told the truth

—

1

's
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harshly as that sounds in my ears, I respect you

for it. You are indeed our friend—your acts

have shewn it, and we know it. I am one of

tliose who love the chiefs, and believe that they

are good men and true, and that sooner than

submit the freedom of our people into the hands

of the whites, they would walk and carry us

througli a fiery furnace to a place where our

people may be free. It is for that we live, and

arc willing yet to live, in this cruel world.

" I have not yet seen in print Mr. Ross's

message to the Council at Red Clay, and I do

not know what are his views and hopes of the

re-adjustment of our rights, if he has any, and

the reasons of his hopes, and upon whai: they are

founded. Why do you not publish his message 1

if it is consolatory—the people ought to have it.

But if I may judge from his proclamation of the

od July on the subject of a fast, humiliation and

prayer upon the crisis of our affairs, I should

presume he too had no comfort. He says in

that message, * Whereas, the crisis in the affairs

of this nation exhibits the day of tribulation and

sorrow, and the time appears to be fast hastening

when the destiny of this people must be sealed,'

&c. Then indeed, if it would do good I

could weep tears of fire, because my heart is in

a flame

!
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" Tlie deep foundations of these United States

have been laid uj^on the anti-human policy ol

Europe, which Issued charters to cover our lands

in usurpation. The Anglo-Americans have car-

ried or this • uupation and have cherished their

republic, 'v.r and Christianity upon the blood

and smoi nins of the Indians! To satisfy

the avidity of thc^t ' pale faces,' what have we

not done ? We have relinquished province after

province in vain. Has the tomahawk saved us (

No. Has the pipe of peace smoked with them

in council saved us? No. Has civilization and

Christianity (for we have tried them) saved us 'i

Let the slaughtered Indians at IMuskingum rise

from their ashes and answer. Let our own dear

missionaries in the walls of the Penitentiary, let

the whole Cherokee nation answer, NO !

"It has been said by some that the chiefs care

not for us, and that when the nation falls to

pieces they will save themselves upon choice

reservations, and become citizens of the United

States, and let us common Indians shift for

ourselves, to die like the wounded deer in the

wilderness of the West ! I do not believe it. For

patriotism they may well stand by the ancient

sages of Greece and Rome, because they have all

along resisted temptation slily thrown in their

path at various times attid ways.
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'* Wlien we have tested the U. S. all we can

—

wlieii we are ready, I trust and believe we will

take our women and children and go to the verge

of the globe, on the shores of the Pacific, and

there raise up our own standard, kindle up our

own council fire, and leap out of this accursed

state of pupilage under such guanliaus, and

make of ourselves a foreign nation, or glori' .*!"

die in the attempt.

" KOCKY MOU" 'A N.

'

Mr, Ross, whose name occurs in this ttc", is

a chief, I suppose liead-chief, or governor. I do

not know the official names of their civil magis-

trates under the late construction and organiza-

tion of their polity. The allusions of this letter

will distincdy shew the actual existence and

operation of such an organization. How flir it

has been arrested and broken down by the

execution of the special statutes of Cieorgia,

enacted in 1829, and thrown over the Cherokees

for that purpose, 1 am unable to say. The

efficiency of the new government, however, has

been paralyzed, and I believe its substantial

parts have been thoroughly dissolved, as the

statutes of Georgia imposed the severest penalties

for the execution of Cherokee laws in their own

territorv, and were decreed to take effect in

) :
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jurists ; that in the mean time they should have

supported an ahle and partly controversial diplo-

macy with the Gover'Miient of the United States
;

that they should he seen every winter at the City

of Washington, in a garh and with manners, that

would do honour to the best citizens of any

community, received and cherished by the politest

circles, and suing Congress for their rights

;

and finally, that by their perseverance and de-

termination, they should have obtained a decision

from the Supreme Court of tlie United States,

after a long and patient investigation, an inves-

tigation pending for years, and the records of

which will occupy volumes in the judicial annals

of the Republic, and which has confirmed to the

Indians all the rights which they could desire.

Are these the people, who, in the language of

the Reviewer, " have for two centuries resisted,

and successfully resisted, every effort to meliorate

their condition, and to introduce among them the

common arts of life ?—whose moral and intellec-

tual condition has been equally stationary?—in

the whole circle of whose existence, it would be

difficult to point to a single advantage they have

gained from their acquaintance with Europeans?

—

to whom it is fruitless and hopeless to attempt

to impart the blessings of religion, the benefits

of science and of the arts, and the advantages

;!

f
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of an cfTicient and stable government ?— vvliosc

position is an anomaly in the political world?

—

on whom so much treasure, iiiui lal)our, and care

be( 'ho havewasted ui vaui f —who nave never

exhibited any just estimate of the improvements

around them ?—nor any desire to participate in

them ?---who stand alone among the great family

of man, a moral phenomenon, rather to be sur-

veyed and observed, than described and ex-

plained a distinct variety of the human

race wild, and tierce, and irreclaim-

able, as the animals, their co-tenants of the

forests ?"

Verily, had a man of the most splendid abi-

lities, full of the most copious language, set

himself to construct the most atrocious libel, that

was ever framed in application to any class of

the human family, I know not how he could have

attained a higher, a more full consummation of

his purpose

!

If, indeed, it was necessary to prove, that this

unfortunate people are so vicious, so irreclaim-

able, so irrecoverably bent on their own ruin, as

to aflbrd no hope of saving them, as not to be

worth saving,—in order to obtain a consent for

the novel course of treatment instituted ; it

argues ill for the confidence reposed in the

measures bv their sternest advocates, as being
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ul" a remedial character. Aiul that this (.lenioii-

stration of the incorrigible nature of the Indians

should have come from that quarter, where they

are now obliged to look for ])rotection— is not

verv encourauiii"" to them.

>
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purpose to burden tliese pa^^es with copies of

tlie royal charters and patents, by whicli America

was parcelled out from time to time, and section

after section. I admit all that this writer, or any

body else may choose to claim for them in this

})articular, viz. that they asserted jurisdiction

over barbarous countries, " unoccupied by any

•hrist lan pi nice or peopl dintl convcve(d to tl le

j^rivileged party, or parties, in whose favour

they were granted, a full and absolute property

in the soil of those countries— all without regard

to any rights of the native tribes. And if this

authority is sufficient to establish the relative

rights of he present American government over

and against the Aborigines, there is nothing

more to be said. Doubtless those charters did

assert, in the letter, and probably in their intent,

what the morality of the present age will hardly

accord; and the terms, in which they were ex-

pressed, have evidently embarrassed elementary

writers on international jurisprudence ; inasmuch,

as it was their duty, rather to expound, than to

make law. Hence the reasoning of \'attel,

before noticed.

But after all, it is a dictate of common sense,

that the only justifial)le construction of those

regulations is: the mutual convenience of the

parties making the*.r descent upon the new
^ E 2
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world. The right of discovery and the right

of previous possession may fairly be defined, as

amounting to this : that such a coast and such a

country, lying between given latitudes and lon-

gitudes, or other given geographical boundaries,

belong to one European power, rather than to

another, in all rights of jurisdiction and terri-

tory, which may lawfidly be acquired there by a

fair negotiation with the natives ; and all poli-

tical and commercial advantages, accruing there-

from. Beyond this limit it is impossible to

extend the right, and satisfy the moral sense of

mankind. And if I mistake not, this is substaji-

tially the conventional morality of the world.

It cannot be disturbed, without disturbing the

foundations of human society. The moment an

expounder of law departs from this lale, lie is

em))arrassed—he is at st-i without compass—he

is lost. A child, a barbarir ,i is a better logician

than he; and for this good reason, that the bar-

barian feels his right to the inheritance be-

qvieathed by his fathers ; and the decision of

mankind will for ever sustain him. The first

blush brings the right upon the surface.

Hear the Reviewer before us :
" Some pec iiliar

circimistances must have existed to vindicate a

rlaini, AT FIRST SIGHT revolting to the com-

mon justice of mankind.'' And so far as /te is
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concerned, we need nothing to condemn liim, but

the words of his own nioutli. He saw, he telt

what every one must feel, that there must liave

been pecKliar circumstances to vin(Hcate a chiim

so revolt inif. And what were the pecuhar cir-

cumstances? They are all taken in faith, on

the authority of '' the maxims of jurisprudence,

applied and enforced by wise and learned men,"

which " may fairly be presuuied to be founded

on the just and relative rights of the parties."

As to the authority of the jurists, " the wise and

learned men," who does not see, that it is all a

phantom ? What was their office ? To deter-

mine the fact that such was the law. With the

jurists, then, we have done. And who made the

law ? " The christian anr^ ivilized govenmients

of Europe." And why? Because they were

crazy. They all run wild at sight of the new

world. They jumped and scrambled to possess

it, and the natives at the moment had no ler

account with them, than the bear, or the buiialo.

The accidental and arrogant forms of the i -tru-

ments drawn up at that moment, when nion were

beside themselves, to assert and secure d( aiinion,

and seize upon the prey that seemed to be offered

alike to all, who should be first in the field

—

must now, forsooth, be quoted as laiv, tu ileter-

mine the rights of the Aborigines.
ita/-
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Not a few would doubtless like to see this

American re})ublican driven to tlie lengths of

his own argument. For myself, being of the

same family, I deny, that it is American doctrine,

and voluntarily undertake the task of putting the

writer to tlie test. ''It may fairly be presumed,"

he says, in consideration of these respectable

authorities, juridical and regal, the first created

by the last, and the last being " christian and

civilized," that their claims were just. In other

words, the authority is reduced to this : they

were civilized and christian kings, the Pope of

Home at the head of them—and all together

made giddy with a new discovery and undefined

'jxp''ctations. Now then ibr the application

:

His Majesty, George III. was a civilized and

christian king, and is of revered memory. " It

may fairly be presumed,''' therefore, that his will

to tax America, without allowing her a repre-

sentation in parliament, M^as jifst ; "that some

pcc/fliar circumstances must have existed to

vindicate a claim so revolting" to the Americans.

Certainly, it cannot be pretended, that 't was
'•'

*Y> reroith{-:'" as the claims, which ums writer

asserts ova the heads of the American Aborigines!

Will he .-t:!;id to this?

Away, .'len, with this mystification of " pecu-

li,:r circun> 'ances ;" this artected obeisance to
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ilie autliority of "civilized and cliristian " kings;

this hypocritical reverence tor the jurists, wlio

have only explained their will. Hypocrisy is

detcstahle in any circumstances ; but when it puts

on its sanctified robes to rob mankind of their

rights, and to oppress them—these are its most

abhorrent shapes.

Let the Reviewer's own confession settle the

question :
" And if these circumstances were not

then, and are not now sufficiently powerful to

justify such j)retensions, Iheir interference (the

interference of ' civilized and christian kings']

was culpable, and so would be our! i' and in

my humble opinion, a little more than culpal)k'

in the shapes and with the force, by which it is

brought to bear. The (piestion returns : What

was there t/n'if, and what is there now of

" peculiar circumstanced' Was not the Indian

then a man, and is he not noiv a man t And if

so, what was, or can be peculiar in the case,

that his rights are not as sacred, as any ot/ter

man's? Or does the peculiarity consist in the

measure and quantity of the Indian's rights i

Let that class of men, who dare to apply a

measure of right to another class, which they

are unwilling should be a])plied to themselves,

be sure that they are for ever safe from becoming

the subjects of their own rule.

!
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There were doubtless peculiar circumstances

which originally gave being to the claim we are

now considering
;

peculiar in relation to the

moralitij of the age, in which we live ; and

peculiar for the romance, which characterized

the enterprises resulting from the discovery of

the new world. But, that a claim, affecting the

rights, happiness, and destiny of a distinct class

of the human race, to their disadvantage, should

be founded upon a distant, hidden, mysterious,

and impalpable peculiarity of circumstances, is

not very noble in those, who assert it. It were

more becoming the Pope, or a despot, than one,

who claims to belong to a generous and free people.

** Indians are entitled to all the rights, which

do not interfere with the obvious designs of

Providence, and with the just claims of others.

There can be no doubt, and such arc the views

of elementary writers on the subject, that the

Creator intended," &c. My impatience at such

reasoning as this has been expressed in another

place. A loose and vague argument on so

momentous a subject, as the rights of man, is, I

confess, what I cannot comfortably endure. And

to quote the authority of heaven :
" Be fruitful,

and multiply, and replenish the earth,"— to

eject the American Indians from their territo-

ries, because those lands are not " replenished,"
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because they are not used as God dc.si<,nit'd, is a

logic which I cannot appreciate. It will not be

understood, that I object to the occupation of

America by civilized man, or to its reduction

and appropriation to the most important objects

cf human society, provided the advancements

towards this purpose be made on the basis of

the established and recognized principles of

social morality. I believe the age is gone by,

when the end sanctifies the means " The

just claims of others ?" Indefinite, vague, con-

venient !
" And such are the views of elemen-

tary writers ;" that is, jurists have thus exidained

the intent of the original charters, spread over

the American continent. Their opinion, as to

the propriety of these charters, and their specu-

lations on the designs of Providence are subject

to any one's revision. I have already given mt/

opinion of their opinion, so far as they appeal to

the authority of Heaven to vindicate the assump-

tion of another man's right without his consent.

" Like many other practical questions, it may

be difficult to define the actual boundary between

them (the Indians) and the civilized States,

among whom and around whom they live."

'' Practical questions." The commentary of this,

I suppose, is to be found in the following passage

of this writer:— '' The mode of acquiring the

e3
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j)Osscssory ri^^lit of the Indians, is a (|Ucstion of

CApcilicncy, aud not of jjrincijjlt'.'' A more

undisguised, or more reckless prostration ot

morals, I can hardly imagine, is to be found on

the records of sober debate. Well might this

man say: " We are |)re})arcd to expect, that

many worthy and benevolent persons will be

sliocked at a proposition, which would leave it

with one party to judge what extent of territory

should be yielded by the other, and what con-

sideration should be awarded." And I sincerely

hope, tliat the time will never come, when the

moral sense of all mankind will nut be shocked

at these horrible doctrines !

My apology for such an extended notice of

this article of the North American, is, that its

influence, accidentally, was so considerable, and,

as I conceive, so unfortunate on what is called

in America

—

fhc Indian question. Not, that the

American Congress ever recognized the doctrines

contained in the extracts I have adduced; but

the general ari;ument, published at the moment

the question was under debate, was doubtless

influential, juid in this view has ac(juired an

imj)ortance, which it would not otherwise merit.

It is supposed, that for the time it satisfied the con-

science of many individuals, when called upon to

discharge a momentous and most responsible duty.
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CHAPTER V.

J)I.CIS1UN or THE SUrilEMK COL fn (JF Tin:

UNITED STATES, INVOLVINf; THE (ASI. Ol

THE CHEROKEE INDIANS AGAINST THE STATE

OF GEORGIA, AND ALSO THE RIGHTS OF IN-

DIANS GENERALLY.

It gives me unfeigned and great sati^^iiiction,

that I am able to introduce, in the Appendix* of

this volume, the decision and argument of the

Su})reme Court of the United States, delivered by

Chief Justice Marshal, on the Sd ot March, \S32,

in the case I have before alluded to, of S(()ttue(

I. Worcester v. the State of Georgia, As the

argument of the Court involves the substantial

history of the case, 1 will not anticipate its de-

velopements, but would simply remark here, that

the trial brought in question before the highest

judicial authority of the nation the entire range

'^f Indian rights, which have recently been S('

. I

See Appendix.
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vigorously controverted in America ; and ob-

tained a decision in that tribunal, itself the third

and co-ordinate branch of the nationalGovernment,

from whose decrees there is no appeal except by

violence ;—a decision, condemning the usurpa-

tions, which had been advanced over the Indians,

and confirming them in all the rights claimed for

them by themselves and their friends. What-

ever, therefore, may be the course and issue of

the contest in the actual administration of the

executive branch of the Government, the honour

of the nation is so far redeemed : that the

highest tribunal, and the last authority in such

controversy, after a protracted and painful inves-

tigation, has recorded its solemn and irrevocable

decree in favour of the Indians.

I do not conceal, that after having sympathised

and to some extent laboured in this cause, under

long protracted and painful anxieties, I have f°lt

a most cheering triumph in finding all my own

views fully sustained by the solemn decisions of

that high tribunal. Although that decision was

announced to me in due time, I had never

obtained a copy of the argument, by which it is

supported, until this work was nearly ready for

the press; and this chapter is actually an in-

terpolation in the place, which it occupies. It

will be seen, by a reference to the argument of

16 :r
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the Court, tliat Chief Justice Marshal has

advocated and thoroughly defended my own

position: viz. that tiic rights of discovery and the

power of royal charters do not relate to the rights

of the Aborigines, either to deny or impair them
;

but that they respect only the relative claims of

European powers, liable to come into collision ;

and that those powers adopted this method, not to

arrogate from the natives, but to defend against

each other. Next, it will be seen, that the

Court have made out an admirable, and what

seems to me an irrefragable vindication of (ireat

Britain, in the entire line of her practical policy

towards the American Aborigines, until the

principal cluster of her colonies in that quarter

went off from her jurisdiction. And while I

subscribe fully to this part of the argument of

the Court, and am rejoiced to see the proof of it,

I have not chosen on the whole to alter what I

had written on this point, although in some of

its features, it may seem not perfectly coincident.

My own strictures have allowed to the enemies of

Indian rights what they have assunjed—in other

words, the full weight of their own argument in

this particular, viz. that the royal charters of

European powers did assert, in the letter,

original rights over portions of the American

continent ;—of which fact there can be no doubt.

i
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Xnd my object was, to ilislotlgc them liom the

imagined advantage of tlieir own ground— in

doing whicli I have passed some censin'cs on

—

(what coidd hardly receive a ligliter name) ihe

(wrogdNcc of tliosc charters. Tliat some of the

earhest charters deserve this censure, can hardly

l)e doubted ; and I trust the argument of my

strictures will be appreciated ; while in meeting

opponents on the basis of their own a«;sump-

tions, which liave more or less of authority in

them, so far as the Icfier of tlie instruments they

(juote is concerned, and wliich have been partly

sanctioned by the names of a few venerable

jurists, I have been obliged to deal with these

authorities with some degree of severity. At the

same time I liave sufficiently protested against

the constructions put upon those instruments by

opponents; and in tliis way relieved the authorities

themselves from the force of my own censures,

witli whomsoever the argument of Judge Marshal

is admitted to be valid. With tins most eminent

of American jurists, whose opinion will have

scarcely less weight in England than in the

United States, and who in the present instance

delivers not only his own, but the judgment of

the high court over which he presides, in tlie

form of a solemn judicial decision, I rejoice and

am proud to be in accord. And I am truly glad

'fi
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to liiitl the policy of Great Hritaiii towards the

American Aborigines thus tar excuipateil iVom

fault, by such disinterested, sober, and high

authority.

The Supreme Court have done themselves

immortal honour. 1m a whirlwind of political

passion, agitating the entire social fabric of the

Union, shaking the very structure of the (jovern-

ment ; in the face ot and against the })romulged

opinion of the su})reme Executive; against the

vehement current of feeling from all the in-

terested (juarters ; with a code of unconstitutional

legislation on this subject, adopted and carried

into effect by Georgia, to be demolished ; with a

series of unjust measures towards the Indians,

multiplying in number and force for many years,

and from ditlcrent quarters, and gradually ac-

quiring an almost irresistible tide of influence, to

contend against ; anticipated by Georgia, in an

unequivocal expression of her determination

never to submit to a decree against her, and by

the chief magistrate of the nation, in a proclama-

tion to the Cherokees, advising them to submit to

the jurisdiction thrown over them by the State,

and withdrawing from them the protection of

treaties in this particular application;

—

under and

(igabist all these formidable influences, bearing

directly upon them, the Supreme Court of tlu'
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United States came to the solcnin decision, re-

corded it in its proper place, issued tlie appropriate

mandate, and publislied tlie decree to tlie world,

in the words followinfj, viz :
—

" It is the opinion of this Court, that the

judgment of the Superior Court for the county of

Gwinnett, in the State of Georgia, condemning

Samuel A. Worcester to hard labour in the

penitentiary of the State of Georgia, ibr four

years, was pronounced by that Court under

colour of a law which is void, as being re-

/jugnanl to the constilntio/i, treaties, and laws

of the United States, and ought therefore to be

reversed and annulled."

Mr. Worcester, the plaintiff in error in this

case, was a citizen of the State of \'ermont,

employed as a christian missionary among the

Cherokees within the geographical limits of

Georgia, and under sanction of letters and

authority from the President of the United

States. In consequence of refusing to take the

oath of allegiance to the new and unconstitutional

laws of Georgia, thrown over the Cherokees, he

was condemned and imprisoned, as aforesaid,

and has already worked out a moiety of his

sentence, being still in the penitentiary. As a

citizen of the United States, he claimed the

protection of the General Government against
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the usurpations of (Jeor<,na ; and his plea be-

fore the Supreme Court necessarily brought in

(juestion all the legislation of Oeorgia over the

Cherokees, and the general relations of the

Indian tribes to the Government of the United

States ; it has forced that Court to define and fix

those relations exactly, anil so far as their own

opinion and decree may avail, to rescue the

Indians and their rights from the power of

future usurpation, and from the immense rub-

bish of false induction, of theory, and of special

pleading, to which they have been doomed and

sacrificed by artful politicians and interested

land-jobbers.

As the argument of the Court is long, I have

been unwilling to occupy so many of the pages of

the text, as would be necessary for its insertion in

the heart of the volume. And yet I beg leave to

say, if it be necessary, that the perusal of it in

this place is not only desirable for a compre-

hensive view of the whole Indian question, as

it exists in the United States ; but it will be quite

convenient and even necessary in what remains of

my task, to suppose the reader acquainted with

that document, or rather with the two,—as the

opinion of one of the Associate Judges will be

found along with that of the Chief Justice. They

are in short a comprehensive text of all I have

'^^il
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said, or may yet luivc occasion to say. They are

enough in my opinion to enhghten the worhl upon

the suhject ; enougli to form tlie pubHc opinion

of the worhl, on the only correct basis, in relation

to the rights of the American Aborigines ; and I

believe they are destined to fulfil tluat office.

If the supreme judiciary of the United States,

itself a co-ordinate branch of the Government,

and the ultimate tribunal of appellate jurisdiction

in the case, has come to this decision in favour,

not only of Mr. Worcester and his fellow-

prisoner Mr. Butler," but of the whole Cherokee

nation and of the Indians generally—why, it

may be asked, does not the decree take effect to

the satisfaction of the injured parties ? Why are

not Messrs. Worcester and Butler set at liberty ?

Why are not the usurpations of (ieorgia over the

Cherokees relinquished, and those Indians per-

mitted to resume the self-government, which

they had organized and put in operation among

and over themselves, before its machinery was

arrested and their institutions crushed by the

violent hand of the State, within whose chartered

limits they reside ? I am sorry to be obliged to

record the facts, which make the answer of these

* Mr. Ikitlcr was a fellow missionary with Mr. Worcester,

and received the same sentence. Mr. Worcester's case only

was tried, as the decision oi" one would determine the other.
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questions, and uliicli are not only likely to liold

those worthy missionaries in their ignominious

and ])aintul confinement, till they liave exhausteil

the term of their sentence; hut which still throw

over the destinies of the ln(hans a duhious and

dark cloud. I have already alluded to some of

the painful circumstances and formidable opposi-

tions, direct and indirect, under which the Court

came to the decision, so worthy of themselves,

so honourable to their character, so manly and

dignified, so just in itself, and demonstrating

that elevated and noble inde})endence of a high

tribunal of justice, without which the rights of a

community have no warrant of security. The

Court were not insensible, as will appear from

their own language, of the peculiar delicacy and

awful responsibility of the decision they were

obliged, in the discharge of their high functions,

to pass upon their records, and announce to the

parties concerned.

** This cause," says the Chief Justice, "in

every point of view in which it can be placed, is

of the deepest interest. The defendant is a

State, a member of the Union, which has exer-

cised the powers of government over a people

who deny its jurisdiction, and are under the

protection of the United States. The plantiffis

a citizen of the State of \'ermont, condemned to
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hard labour for four years in the I'euitentiary of

(jcor^ia, under colour of an act, which he alleges

to be repugnant to the constitution, laws, and

treaties of the I'nited States. The legislative

power of a State, the controlling power of tlie

constitution and laws of the United States, the

rights, if they have any, the political existence

of a once numerous and powerful people, the

personal liberty of a citizen, are all involved in

the subject now to be considered. It behoves

this Court in every case, more especially in

this, to examine into its jurisdiction with scru-

tinizing eyes, before it proceeds to the exercise

of a power which is controverted."

The Associate Justice, M'Lean, says :
—

** This case involves principles of the highest

importance, and may lead to conse(|uences,

which shall have an enduring influence on the

institutions of this country. Not to feel the

full weight of this momentous subject, would

evince an ignorance of that high responsibility,

which is devolved upon this tribunal. W 3 can

look only to the law, which defines our power,

and marks out the path of our duty."

When we consider by whom these obser-

vations were made, in what place, and on what

occasion, I know not which to admire most

:

their simplicity, or their dignity, or their weight.
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" It behoves this Court in every case," says the

Chief Justice, *' more esju'cialh/ in M/.v, to ex-

amine into its juristhction with scrutinizing eyes,

belore it proceeds to the exercise of a power,

wiiich is cntitrorcrtcdr controverted by a mem-

ber of the I'V(hM'al I'nion, whicii is in fact

defendant in the cause, but which refuses to

a])pear, and wliich has more than intimated iier

determination, not simply to dechne the jurischc-

tion of tins Court in tlie case, but if its decree

should be against her, to resist its enforcement

to the last extremity ; ano controverted by

the chief Executive of tiie nation, who has in-

cidentally prejud<>e(l the case, and instituted

a train of leadint; measures, calculated to

control the issue. Well might Judge M'Lean

say : " IMiis case may lead to consecjuences,

which shall have an enduring influence on

the instiiJtions of this country." And the

same judge has ventured also to say, (see his

argument in the Appendix,) in rebuke of this

extraordinary assumption of prerogative in the

Executive :
—" It is not less important, that the

legislative pow^r should be exercised by the

appropriate branch of the Government, than

that the executive duties {onlij) should devolve

upon the proper functionary." In anticipation

of the falling of the decree, already passed, dead

\'i
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power fall slittrl of ^irifify t'/frrf to the laws o/'

the I'tiion, the eaisteuee of the Fedetid Govern-

ment is at an endJ"

Tlic rrcsidcnt of* the L'nitod States, avIio was

iiKUimiratcd in that \\\\i\\ ^^{\\vv on the 4th of

March LS'if), was iiicHiicd, we will

from a helief that it was host, flii?

suj)j)ose

liticalpo

opponents charital)ly suppose, in /iolicif,) to use

his inlhience for the removal of the Indian

tribes from the east of the Mississippi river,

.•\nd plant them somewhere in the distant rcuions

of the west. And with all that power, which

the constitution of the (ieneral (lovernment

and a series of enactments by Congress have

vested in the chief majristrate over the Indians, he

has been able to do enough, since lie came into

office, towards the accomplishment of this object,

to render it all but impossible for any hand, or

any })ower to arrest the course of these mea-

sures. He has conmiissioned and sent agents

to all the tribes on the east of the Mississippi,

which are comiected witb die Naiional Crovern-

ment, to purchase their lands, and negotiate

arrangements for their removal. Nearly the

whole of the North-^^'est Territory, as described

in the first volume, and comprehending a vast

district, has already been purchased. The wide

all
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and rich UMM'itorios, licri'toforc ri'Ncrvcd tor the

Indians and in their possession and nsc, on tiw

pcninsuhi of Miclii^fan, in the States ot' Ohio,

in(hana, and Illinois, have nearly all of them

been ne^'otiated. Most of the sonthern tribes,

more numerous and poweil'ul than any others,

have been broken up, and are on their way to

the West. The State of (ieor^'ia has not only

been permitted to niaintain her usurpations over

the Cherokees ; ])ut as her claims have been

re^rarded as just ])y tlie national l"'.xecutive, she

has realized all convenient countenance and aid

from that (piarter. It is especially painful to be

authorized to record the fact—that a fjovern-

ment annuity, secured to the Cherokees by

treaty, or by an act of Congress, and appro-

priated by them, in the necessities of their con-

dition, to maintain their suit in the Sin)reme

(-ourt of the United States, for the recovery of

their rights, was so controlled by the war de-

partment, that it could no longer be devoted to

that use ; and the chiefs of the tribe, in conse-

(juence, were obliged to solicit charity of the

public to discharge the fees of their counsel

and other expenses.

Notwithstanding the numerous and solemn

treaties* between the General Governmeiu and

* Soo .hulgo Marsliiil. .\i>p''iulix.

A
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the Cherokees, distinctly recognizing the poHtical

existence, and guaranteeing the territorial and

other sovereign rights of this tribe, and pledging

the faith and powers of the Government of the

United States to defend them in the same ; the

respOi'^sihility of withdrawing the protection of

the General Government was assumed, and the

Cherokees were told, that the President could

not interfere to sav». them from the government

and laws of Georgia.

Such in substance have been the doings and

results of the recent administration of Indian

affairs in the United States. Nearly all the Indians

on the east of the Mississippi have been set in

moti(>n; and the most considerable portions of

them have been persuaded to sell their lands,

and are beginning to enter on their migrations

to the vest. An important and momentous

decision has, indeed, been obtained in the

supreme judiciary, after so long a time, and by

the greatest patience and sacrifices on the part of

the Indians, the effect of which ought lo arrest

these measures. The highest court of the nation

have nobly done tiieir duty ; they have recorded

a decision against these enormities, which will

be respected in the conscience of the world,

and which can neither be expunged, nor evaded,

except !:y violence. It is a decision, which must
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and will linve its infliii'iico ; a decision, whicli,

we may venture to predict, vill stand unrepealed

on the jr.dicial records of the nation ; for it

cannot be inia<.fined, that a tribunal can ever be

created and forced into tlie same place, that

would hazard a different decree on the same

great question.

That the President of the United States will

pursue the same policy towards the Indians for

his second and now succeeding term of four

years' administration, which has characterised

his first term, there is no reason to doubt; and

the time, and the powers with which he is

invested, are abundantly sufficient to bring the

plan to a full consummation. That he will

sustain Georgia in her usurpations, and sustain

her to the end of her purposes, is but too evident

froa. ihe earnests he has aheady given ; and that

Georgia is inflexibly resolved, may be gathered

not only from the fact, that her courts have

already contemned and resisted the mandate of

the Supreme Justiciaiy of the United States,

which ordered the reversal of the sentence of the

Court of Georcjia in the case of Messrs. Wor-

cester and Butler, and demanded them to be set

at liberty ; but as also appears from tlic message

of the Governor of the State, delivered to the

legislature at the opening of their sessions on the

VOL. II. F

II

'M

":1

m

.^1

^^1



t

98 DECISION OF THE

B-s V

(ith of November, 1832, from which the following

are extracts :

—

*' A majority of the judges of tlie Supreme

Court of the United States," says the Governor

in his message, " have not only assumed juris-

diction in the case of Worcester and Butler, but

have, by their decision, attempted to overthrow

that essential jurisdiction of the State, in criminal

cases, which has been vested by our constitution

in the superior courts of our own State. In

conformity with their decisions a mandate was

sued, directed ic our court, ordering a re-

versal of the decree, under which those persons

are imprisoned, thereby attempting and intending

to prostrate the sovereignty of this State, in the

exercise of its constitutional and criminal juiis-

diction. These extraordinary proceedings of

the Supreme Court have not been submitted to

me officially, nor have they been brought before

me in any manner, which called for my official

action. I have, however, been prepared to meet

this usurpation of federal power, with the ' tost

prompt and determined resistance, in whatever

form its enforcement might have been attempted

by any branch of the Federal Government."

The Governor adds :
— " Not only the Supreme

Court of the United States, but the superior and

even the inferior courts of our own State, have
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so far aided in overturning our laws and the

policy of our State Government, as to declare

them vnconstitutioiial, and order the discharge

of prisoners arrested and confined under their

provisions."

The judge, A. S. Clayton, who had been

guilty of this offence, was dismissed from office,

and thus suffered the penalty of his high and

independent determination to support the laws of

his country against the usurpations of his own

State.—See the letter addressed to him, in vindi-

cation of his decision, by Chancellor Kent, of

New York : Appendix.

The following resolution was brought before

the legislature of Georgia on the first day of

its sessions in November 1832. Whether it has

become law^ I am unable to say.

" —Declaring it a high misdemeanour for any

attorney, solicitor, or chancellor to appear in

any court in this State, in behalf of any Cherokee

Indian, or descendant of a Cherokee Indian, or

of any white person in any cause, motion or

petition, calling in question the State's right of

jurisdiction over that portion of her territory in

the occupancy of the Cherokee Indians; or who

shall make any motion, or in any manner

attempt, to enforce the late decision of the

Supreme Court in the case of Worcester and

t2
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Butler against tlie State of Georgia—and to

provide for the punishment of the same."

From all this it would appear, that Georgia is

resolved upon her course. What, then, is to

become of the decree of the Supreme Court?

Their mandate will have been returned from

Georgia, rejected and contemned, in January

term, 1883. The Court, pursuing the line of

their duty, will demand of the Executive to

enforce it. But he, it is supposed, will refuse.

^^ hat comes next? Im]>eachment ! Impeach-

ment of the President of the United States for

neglect of duty, and for the violation of his

oath of office! His oath is:—" I do solemnly

swear (or affirm), that I will faithfully execute

the office of President of the United States ; and

will, to the best of my ability, preserve, pro-

tect, and defend the constitution of the United

States."

The Supreme Judiciary, a co-ordina>e and the

third branch of the Government, has passed a

decree and issued a mandate, which is resisted

;

and their only power of execution is the arm of

the President. But he refuses. He presumes

to say, that their decree is unconstitutional ; he

assumes the office of judgment over tiie heads of

the Court, and on the decisions of that Court.

M hat shall be done? " If the judicial power

i ; jif

m
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fall short of giving effect to the laws of the

Union, the existence of the Tederal Government

is at an end."

If the President refuses to execute the man-

date of the Court, the regular service of which

has been contemned, the only remedy is impcadi-

ment. But two-tJihds of the voices of the

senate are required to sustain the action ; and a

majority, if party spirit happen to run into it,

will peradventure acquit him. What then 'i— Let

the Governor of Georgia answer this question

from his message of November, ISoii. Let it

not be supposed, however, that I gravely sub-

scribe to it :
—" A large majority of the people of

this Union are confirmed in the conviction of the

fallibility, infirmity, and errors of this supreme

tribunal. This branch of the General Govern-

ment must henceforth stand, where it always

ought to have stood, in public estimation, as

being liable to all the frailties and weaknesses of

errmg man. f !

Beyond this we cannot predict the conse-

quences. Whether an attempt at impeachment

will be made, it is impossible to say. Whether

the judges will resign their office, is yet another

question ; and how they can retain it in die face

of such contempt, it is difHcult to see. But I

cannot agree with Governor Lumpkin, that the

il-i
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venerable judges of tliat exalted tribunal will fiill

under contempt o^ the nation—much less of the

world. Whether they shall remain in office, or

not, their authority and their decision will yet

have their influence ; and no other court of

sober men, it is believed, will ever presume to

act differently in the same place, if they shall

have occasion to adjudicate the same question.

The case is now made plain, and the public opinion

of the nation and of the world is rapidly forming,

and ere long will demonstrate itself, to affirm

for ever the decree of the Court already passed,

and consign to merited infamy the doctrines of

usurpation.

But what will become of the Indians in the

mean time, and how the Federal Republic will

bear the shock of such disaster, falling on the

heads of its Judiciary, remain to be determined

—

and may justly be a subject of anxiety.

il.il-
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CHAPTER VI.

CONSIDERATION OF GEORGIa's PLEA IN JUSTIFI-

CATION OF HER COURSE.

But is it credible, that the State of Georgia

has been guilty of all tiles'} outrages ? that having

SO long and in so many Ibrms acknowledged the

separate political existence of the Cherokees, and

concurred with the General Go' ernment in so

many solemn treaties, recognizing and guarantee-

ing their national rights of territory and self-

government—is it credible, that the State should

at last turn round, and deny those rights, and

violate the obligations of treaties, break down the

government and institutions of the Cherokees,

throw over them the jurisdiction of the State and

enforce the operation of a new and special code

of penal statutes, imprison their religious teachers,

and annihilate every vestige of their political and

t
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civil economy?—tluit they should put themselves

ill a position for resisting, by force of arms, all

attempts of the Supreme Judiciary of the nation

to rescue those Indians from such apparent

usurpation?—that the Supreme Executive of the

nation should favour their designs, and support

their pretensions ? Is there no show of apology

for all this? Is there no more conscience in

Georgia ?—no more respect for the o})inion of

mankind ?

I declare myself not unwillinu" to find and

make the best vindication, which the whole

history of the case will aflfbrd. I would gladly

do it ; not only for Georgia, but for the credit of

civilized society. It is due to Georgia, along

with the publication of these enormities, (for

enormities they certainly are) that the fairest

possible statement of the grounds of her defence,

should be made. After attentive observation of

these transactions for some years ; more especially

since they have agitated the public mind ; 1 have

looked for the vindication, and will freely and

fully state what it seems to have been. I should

be glad, if I had the public documents to

quote from ; but lacking them, I will endea-

vour to present the most generous aspects of

the case, which I believe are in substance, as

follows :

—
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In 1802 Georgia reliiKiuislicd her claims to the

General (iovernment, over the large territory on

her west, which now constitutes tlie States of"

Alabama and Mississippi; and as one of the

considerations in return, the (iovernnient of the

Union *' were bound," as Judge M'Lean says

(see Appendix) *' in goo'^ faith to extinguish the

Indian title to lands within the limits of Georgia,

as soon as could be done peaceably and on reason-

able terms ;" and of course to put Georgia in

possession of those lands. The language of the

judge, here quoted, we believe, is nearly, or

quite a literal expression of the clause in the

original document, defining the obligation of the

General Government.

Georgia had certainly rclinciuished a very

valuable consideration, and had an undoubted

rigbt to an equivalent. If the Cherokee country,

lying within her own chartered limits, was the

only consideration to be received in turn, it was

little enougb in any legitimate way of bargaining.*

And the contingency, " as soon as coukl be done

' *i

m

* As to the propriety, or morality of such hargaius : viz.

for two States to assume hy anticipation, as a materUil of

negotiation, the territory of a third and defenceless power

;

first, hecause it is for their own advantage ; and next, because

they tliink they have the means of accomplishing their olyect

without apparent violence;— it must be confessed, that the

f3
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peaceably, and on reasonable terms," was con-

sidered, at the time of the negotiation, too

trifling to be held of any account. This con-

dition was suitable and becoming ;—as it would

have been regarded, and would in fact have been,

an outrage on the rights of the Cherokces, not to

leave them the choice of selling, or retaining.

Although I am ignorant of the exact endeavours,

made from time to time by the General Govern-

ment, to fulfil this engagement, by negotiating

the land from the Indians, we will allow all that

Georgia claims, viz. that it mig/tt have been

done. I believe it might. But for decency's

sake, it may be supposed, that the Government

did not like to be too urgent— did not like to

appear to (hive the Indians away. Georgia

urged— but the Government was slow. In

process of time unexpected difficulties arose.

The project of civilizing the Indians obtained a

stronger hold of the public mind. And as the

hf i'
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appearance of it is not good. And it is still worse, when it

appears that the only way to accomplish their object, was to

keep the Indians in ignorance; and that the only reason why

they have not succeeded, is, because the Indians have become

more enlightened. The great sin, which Georgia has to com-

plain of, it would seem, is, that the Government and others

have contributed to raise the Cherokees above barbarism, and

thus qualified them to see their own interest. But at present

we have only to do with facts.

!m'!
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Clicrokec nation was one of tlie most con-

spicuous and important of the Indian tribes,

public attention was particularly directed towards

their improvement among many others.

" In a letter addressed by Mr. Jetlerson to

the Cherokecs," says Judge M'Lean, " dated

January 9th, hSOJ), he recommends them to

adopt a regular government. lie points out the

mode, by which a council should be chosen, who

should have power to enact laws ; and he also

recommends the appointment of judicial and

executive agents, through whom the laws might

be enforced. The agent of the Government (of

the United States), who resided among them, was

recommended to be associated with their council,

that he might give the necessary advice on all

subjects relating to their Government. In the

treaty of 1817 (a treaty between the Cherokees

and the United States) the Cherokees are recom-

mended to adopt a regular form of government.

Since that time a law has been passed, (by

Congress) making an annual appropriation of the

sum of 10,000 dollars, as a school fund, for

the education of Indian youth, which has been

distributed among the dilibrent tribes, where

schools had been established. Missionary labours

among the Indians have also been sanctioned by

the Government, by granting permits to those,

'w
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who were disposcnl to rnj,'a^u' in such a work, to

reside in the Indian country.*

" That the nu>ans adopted hy tlie General

Clovernment, contniues the ju(i<,'e, to reelauii•1:

the sava«rc from his erratic iile, and induce him

to assume the forms of civilization, have had

a tendency to increase the attaciuuent of the

iliahiCherokees to the country tliey now

extremely probable; and that it increased the

difliculty of purchasing their liuids, as by act of

cession the General (government afjreed to do, is

equally probable. Neither (u'or«ria, nor the

United States, when the cession (from (jeor^^ia

to the General (iovermnent) was made, 'in 180^)

contemplated ih^ i J'orcc should be used in the

extinguishment of the Indian title; nor that it

should be procured on terms, that are not reason-

able." See Jud«^e M'Lean, Appendix.

And so it ha})pened, under the patronage of

the General Government, and by the aid of the

benevolent, that the Cherokee nation in Georgia

actually organized a government, with the cus-

tomary forms of civilized society, established

schools, enjoyed to some extent the ordinances

• It was under tliis regulation, that Vfessrs, Worcester and

Butler were labouring- among the Cherokees, with the appro-

bation of the President of the United States, when they were

arrested and imprisoned by the authorities of Georgia.
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of Christianity, had a priiitin*; - |)r('ss and a

Htcraturc of their own, published a weekly

paper at tlic seat of (Jovernnient, (New Kchota)

partly in their own lani,nia^e vvith their own

alphabet, and })artly in lMi«flish. And it also

happened, that they <;i*ew more and more un-

willinrif to sell their country and remove—until it

seemed to be decided, that they would never go,

unless they should be forced.

Still the Cieneral (Jovernnient "were bound, in

fjood faith," and by contract witli Georfjia, ** to

extinjruish the Indian title to lands within the

limits of (Jeorgia, as .soon as could ha done

peaceably, and on reasonable terms.'' But the

time had now arrived, when it could not be done

"peaceably" on any terms. And this, if I mis-

take not, is the substantial and the fair history

of the case.

And what results? Why, evidently, that

Georgia has a fair, a bona fide claim on the

General Government for indemnity—an indem-

nity to be settled and awarded by negotiation

and on equitable principles. Since the Che-

rokees refused absolutely and utterly to sell, there

was no power on earth, that could equitably

force them. They had as good a right to remain

where they were, and undisturbed, as the people

of Georgia, as the people of the United States,

Uw
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as any other people have, to remain unmolested

and at their will in their own possessions, and

under their own government and laws. Admit,

that the United States had neglected their duty

to Georgia—are the Cherokees to be punished

for this offence ? Admit, that the United States

could have purchased out the Cherokees, "peace-

ahly and on reasojmble terms.'' They undoubt-

edly might have done it, in some such way, as they

have done and are accustomed to do with other

tribes, without the appearance of force—and

perhaps in a way, as fair as is common, by one

persuasive, or another. But it was not done.

And the controversy, both in law and equity, is

between Georgia and the National Government.

But what is the course which Georgia pur-

sues? Why she says : It was agreed and fairly

understood, that the United States were to

purchase this territory for us, and they might

have done it. We have therefore a right to

it, and ivill have it. This is the length and

breadth of the argument of the case ; and this is

the right, under which the State of Georgia has

crushed the government and institutions of the

Cherokees, thrown over them and their country

her Ovvn jurisdiction, and parcelled out their

lands to her own citizens by the chances of a

lottery wheel

!

u

h?*->.



CHAPTER VII.

STATISTICS OF THE NORTH AMERICAN

INDIANS, &c.

As some demand has been made upon the

sympathies of the reader in the foregoing pages

of this and the first volume, in behah'' of the

unfortunate race of American Aborigines, (for un

fortunate truly they are,) it is proper, that we should

be informed of their numbers—although it is hoped

his kind regard for them will not be measured by

such an accident, unless, as is very suitable, he

shall feel for them so much the more, as he finds

they have dwindled away from a once numerous

and formidable people to an inconsiderable rem-

nant, no more to be dreaded for their influence,

or prowess. Time was when they were feared,

when they might have swept the Euro})ean

settlements into the sea, and retained an exclu-

sive possession of the American continent, even

to this day ; and that, too, in spite of any

« ;'1
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probable efforts tbat would bave been made, bad

tbey been united in counsel, or anticipated the

cruel treatment, tbemselves and tbeir children

were destined to receive. Tbey were formidable

for ages, and some of tbeir tribes have been able

to maintain war against the whites, even since

the United States became an independent

Government ; and have treated with that power,

in stipulations for peace, on a footing of equality,

and on terms of mutual privilege and respect,

such as is commonly rendered by one civilized

state to another in similar transactions.* Formal

and solemn treaties have been entered into, by

which the relative rights of the parties have been

specified, and guaranteed by the faith of the

covenants.

But the Indians, in immediate contact with

the whites, have been gradually declining in

numbers and importance, while their civilized

neighbours have been constantly multiplying,

and spreading themselves out with unexampled

rapidity ; until the former have ceased to assert

their original prerogatives of independence, and

been themselves thrown entirely upon the faith

of treaties, existing between them and the govern-

ments, with which they have become connected,

-,1,
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* See Appendix.
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or upon the generosity of the community. Some

tribes have lost existence aUogether, and are not

to be found. Ail the powerful nations of the

East, (we call them powerful in comparison with

other tribes,) that were found there in the former

periods of the seventeenth century, have dwindled,

some to a few scores in each tribe—and none of

them are reckoned by thousands. The estimate

for New England two years ago was 2217,

comprehending the States of Maine, New Hamp-

shire, Vermont, Massachusetts, Rhode Island,

and Connecticut. The State of New York, at

the same time reckoned 5181. Most of the

States have a few Indians. The largest tribes

east of the Mississippi river are in the south, in

the States of Georgia, Alabama, and Mississippi.

And the whole number east of the same boundary,

according to the estimate of Dr. Morse in his

report to Congress in 1821, was 120,811); west

of the Mississippi at the same time, 8.50,780
;

making in all, within the jurisdiction of the

United States, from the j^hores of the Atlantic to

those of the Pacific, 471, 12().

I am aware, that more recent reports to the

American Congress have somewhat reduced

these numbers. But I confess myself a little

jealous of statistics on this subject, made out by

authorities, which felt an interest in reducing

.!
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the numbers as low as possible ; as if their

comparative importance, and the value of justice

distributed to them, were to be measured by the

number of individuals, belonging to their race.

The writer in the North American, with whom
we have had to lo in another place, professes to

quote the latest public documents, relating to

this point, in the War Office ; and makes the

total of Indians in all the States and terri-

tories of the Union, 312,010—of whom 104,971

are to be found east of the Mississippi. The

difterence in the grand total between this state-

ment and that of Dr. Morse, is 159,086; and

nearly 1G,000 less on the east of the Mississippi.

Considering, that the Indians could not, in any

probability, have decreased much within the last

ten years; considering the confidence due to

Dr. Morse's opportunities of information, fidelity

of research, and long custom in the common

tasks of a geographer ; regarding the Reviewer's

obvious and apparently great anxiety to detract

in all possible ways from the importance of the

Indians ; and presuming, that this is the common

esprit (in corps of all, who have been recently

and officially concerned in Indian affiiirs of the

United States ; I take upon myself, for such

reasons, the liberty of reposing more confidence

in the greater number, than in the less.
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And inasmuch, as there n.re numerous Indian

tribes, in the western regions of North America,

as yet but very little known, and the difficulties

of obtaining an accurate census, from the nature

of the circumstances, being very great, we are

perhaps justified in concluding,—that there must

be at least a /ta/f-million of Indians witliin the

jurisdiction of the United States. Allowing an

equal number to the British dominions of North

America, (whether there are more or less I am

unable to say) one million ofAmerican Aborigines,

the remnants of ancient and powerful nations,

worthy of respect, at least for what their an-

cestors were, scattered over the territories of the

United States and British America, their pride

humbled, their spirits dejected, forced from the

graves of their fathers, and doomed to wander

without a resting-place ; the white population

perpetually crowding upon them, and pusliing

them backward still, until they are threatened to

be driven into the Pacific Ocean, or extinguished

for ever as a race from off the face of the

earth ;

—

one million, we will suppose, of these

immortal beings, supplanted by Europeans and

their descendants, ejected by violence from the

territories, which their fathers, as themselves say,

received from the Great Spirit, (occupied certainly

by them from time immemorial) denied a voice in

} -.i
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the pprpetual mutations, to wliicli they are

(loomed ;
— Ofic wiUion, probably of this de-

pressed and oppressed people now rest upon the

charities, and appeal to tlie generosity of citizens

of the United States, and of the British domi-

nions, to defend them from injury still meditated,

and to rescue them from their political and social

disadvantages—to save them from utter annihila-

tion. I had almost said, they appeal from such

charity and from such generosity, which as yet

have rendered unto them nothing but the fruits

of injustice and oppression. Time waits— or

rather time rolls onward, ts demonstrate in its

flight the virtue of these two communities :

—

whether they will repair the injuries they have

done. The British Government have been

neglectful ; — the American Government have

been more than neglectful :—they have outraged

decency in this particular, and put the worst and

most intolerable forms of despotism, modern or

ancient, to the blush. If I do not however mistake

the age, in which we live, and the character of

the connnunities made responsible for these

injuries, the knowledge of these facts can hardly

fail to exercise and put into operation a remedial

influence and remedial agencies.

Although it is more than two hundred years,

since these injuries began to be inflicted, and the

i^i''
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same original and fatal policy, continuing iVoni that

time to the present, exercising the same con-

trolling and desolating influence, directly in face

of the world—yet the world, especially those

whom it concerned, have never found time to

turn and look at this spectacle. The British

and American communities do not know what

they have done, what they are doing, and what

they are responsible for !

They know generally, that the American con-

tinent was once covered with aboriginal tribes

;

that those tribes have been displaced and driven

backward by an European race ; that many

tribes have become extinct, and the remainder

greatly diminished ; but they have never given

themselves the trouble to inquire into the

causes—they have never yet learned, that their

fathers and themselves are responsible for this

alarming and rapid decline of these ancient nations.

The haste of the writer, whom we have had

occasion to examine at length in two former

chapters, to accomplish a political object, has

betrayed him not only into an open avowal of

principles, more becoming a former than the

present age ; but he has stumbled also upon

a false philosophy, and would have the world

believe, that the nature of the Indian is in-

corrigible. He is equally at fault in fact and

im
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theory. He has libelled the Indian, and libelled

mankind. And it was natural enough, to be

sure, since nothing could justify the assump-

tions, which had been made, and which this

writer advocated, over the Indians, but a previous

assumption, that the Indian is not only a savage,

but a brute
;
yes, it was natural enough on such

premises to deduce such a conclusion. But it

was in the face of fact, as we have shewn ; it is

against the philosophy of human nature, as needs

no proof. The American Indian is a man, and

other things being equal, is as susceptible of

improvement, as any other species of the human

family. Philosophy would teach this ; fact has

proved it. And the reasons for the decline of the

Indian tribes, and for the steady diminution of

their numbers, will undoubtedly be found in the

cruel hand of injustice and oppression, which has

so steadily been laid upon them, which has so

steadily pursued them. It is adding insult to

injury to declaim about " the treasure, and

labour, and care," which have been in vain

wasted upon the Indians. What could a few

individuals, labouring and dying for the Indians,

do against the world ? The original and de-

solating policy of the European nations, which

first made settlements in North America, and

with slight modifications, the policy of the United
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States, growing out of it, has been sweeping over

the Indians for two whole centuries, Hke a besom

of destruction.

But suppose, that instead of one /nil/ion of

Aborigines now left in North America, including

those in the British dominions and in the United

States, there are not more than 750,000 ; or even

not more than 500,000, equally divided between

the two empires. For myself, I believe the num-

ber cannot be less than the highest of these

computations. But suppose it be the least.

What then ? Are the obligations of the citizens

of the United States and of Great Britain (for !

insist, that although Great Britain is not so

deeply involved in the guilt, yet is she not

altogether clear)—are the obligations of these

powers towards this unhappy peoi)le to be

estimated in the inverse ratio of the injury they

have done them ? Because their treatment has

reduced the Indians to such small remnants, does

it become them to say, that the Indians are not

worth saving ?
*

* My apology for coupling Great Britain with the United

States in this chapter, is, that I have thought it jjroper to

make a general, though I do not profess that it is a minutely

accurate, numerical statement of tlie Indians of North America,

nearly an equal moiety of whom, it -s supposed, are in the

British domiinons. Great Britain may indeed bless herself,

that she is not involved in an equal condemnation with tlie

United States, by an equally injurious treatment of tlie

Pf|
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Indians. And I liave been ^lad, as hrforc expressed, to

witness the vindication of Uritisli polic y in this particuhir,

made by Cliiet' Justice Marsiiah (See Ajipt-ndix.) But stil)

tlicrc is lianfrinjf from her shouhlcr and att.-.chfd to the skirts

of licr fjarnicnts, no triHin^r res]ionsil)ility. Tlic vindication

after all is a work of some (!i';^r(.'e of elahoration, and ell'ectKi

only by construction. It is limited too. 'I'lit' first charters

and j)Jitents of the British crown, thrown over America, were

evidently as stroii}^, as those which can.v from S|)ain, anil

Portugal, and France. Vattel has felt himself obliged to vin-

dicate even these A///er, as we have seen: " People (the powers)

have not then deviated from the views of nature, in confinin<i

the Indians within narrow limits,"—says he. .\t the same

time he praises the gratuitous negotiations of the English

Puritans and William Penn with the Indians, " notwith-

standing their being furnished with a charier froi > their

Sovereign," which, it is taken for granted, from the well-

known character of these instruments, was charged with

powers, which mi;;ht dispense with negotiation. It is

from such authority of examjjle, and as is assumed, of settled

law, that some American republicans atFect to defend their

own usurpations. We are most ha])py to find, that Judge

Marshal has wrested that vindication entirely from their

hands.

Great Britain is responsible, too, for her nrglcct of the

Indians within her jurisdiction in America. Tht .e are no

proofs, indeed, of the same ostensible aggressions upon their

rights, as in the United States. But still the relative in-

tiuences of the worst things found in civili/ed society, operating

upon the Indians, while unprotecteil, are just about the same,

and equally destructive, in the British North American

l)rovinces, as in the United States. And although it would

appear from Judge Marshal's argument, that Great Britain

ac(iuitted herself honourably in the exposition and manage-

ment of her relations with the Indians, i)revious to the inde-

pendence of the United States; yet we are well informed, that

the Government of the Canadas assumes tlie right and takes

the liberty of removing the Indians at pleasure, without
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lonsiiltin^ tht'ir will. Wliile, therefore, these strictures arr

principally confined to the policy of the United States towanis

the Indians, I should he disajtpointed of one ^reat purpose,

if my British readers were i)erniitted (o forget, that they also

are hurileiied with a weighty and momentous responsihility,

ill regard to the same race. The Indians in British North

America are wasting away— they are perishing— if not hy

the influence of direct political measures, yet certainly by

neglect, and hy the active and devastating tendencies of those

vices of civili/ed society, which are always the first and almost

the sole infiuence, that reaches them, while they aro- lett

unprotected.
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HISTORY OF TIIF, INDl \N-roiJ(Y OF THF

A M i: K I C A N C;O \' E n N M EN T

.

It is perfectly true, as the writer in the North

American Review lias said :
'' that tlie position

occupied by the Indians is an anomaly in the

political world." And it is no less true, that it is

political crime, which has created this anomaly,

and nourishes and sustains it. Ai I the statement,

which the Reviewer has made, as a doctrine

deduced from this fact, would have been far more

honourable to himself, and exactly historical, as

indicating the course of treatment, by which

this " political anomaly " had been brought

about, if, by a litde change of form, it had been

advanced as histonj, rather than as doctrine.

He says :
" The questions connected with it

(with this anomaly) are eminently practical, and

depending upon peculiar circumstances, and
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chaiiiiin^^ vvitli tlicm." Or, in the historical

lorm : 'I'lic practice, or policy, wiiicli has l)ccii

applicil to the Indians, has prothtccil " ju'ciiiiar

circumstances," and coinpelU'd a constant chaiiL-ie

of pohcy to meet peculiar exigencies, " Depend-

ini; upon peculiar circun)stances, and chan^^in^

with them." *' (7/^/// '»///'>•," alas! chan<nn«;—
and chan^in<]f for ever. What form of des-

])otism ever failed to lind some form of apolo«fy i

And what peoi)le, what state of society, civilized

or barharous, can resist the desolating- inlluence

of a perpetual chanf^e in the })()licy by which it is

•governed ;—and that policy iinj)osed by a foreifjn

hand to acconmiodate foreii^n interests ? What

state of society can outlive the application of a

dirterent code of morals to its administration in

every succecdinpj <i('neration ^ No society on

earth, no nation or people -not even the dominion

and throne of tlu; eternal One, could withstand

the ravages of such an influence. '' The position

occupied by the Indians is an anomaly in the

political world; and the (piestions connected with

it are eminently practical, depending upon pecu-

liar circumstances, and clidnghi^ with tlicni.'!

!

The anomuhj is an undoubted fact ; and the

statement of doctrine, de(hiced from it, com-

prehends the exact history of events, which have

created that anomaly.

%
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Let us see :—When, for example, the new-

world was first discovered, " the question," we

suppose, " was eminently practical," how the

beings found there in the forms of humanity

should be treated. If the old-fashioned system

of morality, embodied in the second table of the

Decalogue, and generally acknowledged, at least

in form, in the social system already established

in christian Europe, and professed to be main-

tained by ^'civilized and christian kings," had

been thought good enough for the "practical"

purposes of taking possession of this new

world, ^— it is imagined, there would then have

arisen no " peculiar circumstances." Things

might have gone on in the old way, on the footing

of the ancient social system. But men and kings

ran wild in those days, under the influence of

wild expectations, rising and clustering in the

wild prospects of the wild regions of America.

The " circumstances " were *' peculiar." It

seemed fit, that a race of wild men should be-

come the subjects of a new and wild law of

political and social morality. All the " ques-

tions," arising out of the junction of those

''peculiar circumstances" were " eminently prac-

tical," and must needs be subject to the necessity

of " changing with them." They who take by

violence, who make war upon the rights of men.
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under no other provocation, than the cupidity of

weaUli, or the passion of self-aggrandizement, or

the lust of dominion, or under all these motives

combined, must provide for those exigencies,

which their violence shall have created. If it

induces a train of " peculiar circumstances," as it

unavoidably will, they must adapt their policy

to the continuously changing aspects of the " cir-

cumstances." And so they did. They took

possession of America by violence ; they created

" peculiar circumstances." They abandoned the

old system of morality, and introduced a new

one—as if the new world were a fit subject of

such a novel experiment. It will be understood,

that I here refer to the primitive charters, applied

to America, which asserted original and un-

qualified jurisdiction. Here is the origin of all

the mischief— a mischief stamped upon that

world frv..n those days to the present, and

operating still with a desolating influence. There

is no law so imperious as precedent— no autho-

rity so influential as example:— it will shame

morality out of countenance, put decency to the

blush, and wash away the stains of the deepest

crime. That leaven infused itself throush all

the regions of the western world, and corrupted

the entire atmosphere, which hangs over the

American continent.

HI
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It is true, as Judge Mavslial has proved,

that tlie conscience of Great Britain did

not permit her own practical policy to ex-

tend to the limits of these original charters

;

that she allowed the Indians all the rights

wliich are now claimed by themselves and their

advocates ; and expressly instructed her official

agents and American governors to see, that

her will in this particular should be sacredly

regarded, in all intercourse and dealings with

the Aborigines. " These questions, eminently

practical," were practically solved in those days,

under the instructions and by the authorities of

the British crown, on the basis of equitable

principles. And this is an honour to the Govern-

mentj well deserving to be recorded. And

notwithstanding there have been and still are

great and serious evils, operating on the Indians

under the jurisdiction of the British empire,

through neglect, as we have before noticed, and

urgently claiming attention
;

yet I am not aware

that the proper rights of that people have ever

been violated, when the conscience of the

British community has been brought to bear

upon them in acts of public and official responsi-

bility, immediately connected with the throne

—

the original charters and patents always excepted.

And since, by her own expositions and practical
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application of tlie true meaning and intent of

these instruments, consistently maintained in the

history of the administration of her relations

with the American Indians, she may be con-

sidered as having atoned the fault and wiped

away the scandal of her "original sin ;" it is not

only unfair to accuse the British Government of

invading the rights of the Indians knowingly and

willingly ;* but it is a gross violation of all rules

of forensic interpretation and of political inte-

grity, it is inglorious, it is a manifold cruelty, for

another power, to overlook these expositions, and

this uniform application of those charters by that

authority which framed and pronudged them,

and to appeal to the letter of them for a warrant

to rob the Indians of their territorial rights and

\ )litical existence, and to wield over them an

absolute and despotic 'Control. And yet is this

a flict.f

It will be seen by a reference to the argument

of the Supreme Court of the United States,

that not only the avowed, but the practical

policy of the United States towards the

Indians, from the time that Government was

* It is prcsunit'd, that the {jractical assuiuptioiis of tlie lucal

}r()vcriiments of tlie British North American ))rovinccs over

the Iiulians, hefore alkuled to, will not hi' sustained by the ad-

visers of the Crown. It demands to be looked to.

t See Chapters III. and I\'. of this volume.

m
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organized and succeeded to the government of

(ireat Britain, received its shape from the

practical poHcy of the previous administration of

tiie colonies under the crown ; and that it has

never been violated and changed until recently.

'I'he proof of this is an accumulation—a moun-

tain of evidence. All compacts between them

and the Government of the United States have

been made under the name and in the form of

treaties—and treaties in the ordinary sense of

the term, distinctly recognizing their separate

political existence, their territorial rights, and

defining and guaranteeing to them all the pri-

vileges of sovereign and independent communi-

ties. We refer to the argument of the Court.

But the " peculiar circumstances" of the Indian

tribes have been gradually changing. Those in

New England have dwindled away, until they

have been unable to maintain the privileges of

independence, which in principle have always

been allow^ed to them ; and have gradually

fallen, by choice as well as necessity, into the

hands and under the care of the respective States,

in the bosoms of which they were found. I am

not aware, that any legislation has ever yet been

exercised over them in that quarter by assump-

tion against their own will. They are few in

number, not a single tribe amounting to a

Pm
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thousand, some running as low as three and two

hundred, and in one or two instances, to fifty

;

altogether dependent, and resting on the parental

care of the States. In the State of New York

the tribes are comparatively more important,

have maintained their original relations with the

(ieneral Govern^ '^nt, under modifications agreed

to by both parties ; but having become surrounded

and in close contact with the white population,

for mutual protection the State Government have

felt obliged to enact regulations to meet existing

exigencies ; but have never done the violence of

asserting, or assuming original jurisdiction. I

am not aware, that the New York Indians, as

a body, complain of the encroachments of State

legislation. A nice political casuist, however,

would doubtless take exception at the claims of

the j)re-eini)iion right, as it is called, thrown

over the Indians of the State of New York

—

more especially at the actual operation of those

claims, under their existing economy.

The numerous Indian tribes and their exten-

sive domains, in the new states and territories

in the west and north-west, and east of the

Mississippi river, have remained in immediate

connexion with the General Government, under

the customary form of treaties. Recently,

however, since the policy of removal has been

g3
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operating upon tlie Indians generally, they have

been selling olf, or I might perhaps with greater

propriety say—they /lai't been hong/it out, with

i^neat rapidity, and preparing to lemove beyond

the Mississippi. I say

—

have been bought out.

For I cannot in conscience affirm, that I think

the Indians are, in the proper moral sense, a

p(n'ty in these negotiations. They are y^c/'-

snaded, by one means or another, to put their

niarks to the deeds of conveyance.

But the great strife of principle has arisen

and been brought to a crisis, by the determina-

tion of Georgia to take possession of the

Cherokee countryj and eject its ancient tenants.

All minor and gradual encroachments on the

rights of Indians, in different quarters, have

either been winked at, or overlooked, Individual

persons, or corporate companies, or States,

negotiating with Indians, if their interests have

tempted them to trespass on the rules of justice

or propriety, have been careful to do it under

such forms, or so gradually, as if possible to

avoid the loud complaints of the Indians, and

escape observation. They have always been

afraid to shock the public mind.

But when the resolution of Georgia had been

taken, and began to be evolved ; when these

startling claims were first announced, the world

>i'5
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did not believe it. It was not thou<]^ht possible,

that a community of civilized and eidightencd

men, that the leaders and authorities of such a

community, could entertain such a project.

Could a State, an integral member of the

American Union, herself a party to the public

engagements of that Union, think of violating

its treaties with a second party ? Could she

think of invading rights, so long acknowledged

and solemnly guaranteed, and which had never

been questioned ? Should she presume to break

the faith of the nation, as well as her own ?

Might she annihilate, with one sweep of her

hand, all those rights of the Cherokees, which

had been surrounded and defended I y such

muniments of international compacts and pledges?

The world were authorized to disbelieve it ; no

man w^ould think of admitting such a libel on a

Christian community.

But when in 1829 Georgia gave demonstra-

tion of her earnestness by her acts of legislation

in relation to the Cherokees, these astounding

facts were all bef re the world ! Common inju-

ries done to tiie Indian tribes dwindled into insig-

nificance, were not seen, in view of this atrocity.

It seemed the climax of infatuation— the very

height ofmadness. And yet it was a fact—we can-

not say, a sober fact— but a fact. The avowed

"
!
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anil practical policy of the National Government

in relation to the Indians— the only just and

honourable policy — a policy uniforn)ly main-

tained under the crown of England, renewed and

sustained continuously under the United States,

till this time—was revolutionized^ as in a day.

The nation, the world were taken by surprise

—

and will never cease to be surprised. The more

it is seen, the more it will be detested and

abhorred. It is alike shocking to every recog-

nized principle of political and social morality.

Admitting, that all the public engagements

between Indian tribes and the United States had

been indiscreetly made, and called by improper

names ; admitting, that the social state of the

Indians is a condition of minority, which renders

them incapable of being a party to such transac-

tions
;

yet which is the party, that may take

advantage of this minority and incapacity, in law

or equity? The engagements have been made

—

the engagements exist—and the Indian claims

the benefit of them. Shall the white man say:

The engagement is nothing ? That it was made

not to bind, but to satisfy for the time ? And

will it be believed, that this has been said—said

publicly—said officially :—that all these engage-

ments with the Indians have no binding force in

them!—and said for this very object!

!%"''
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And is this the sense, in which '* the (jues-

tions" growing out of '* the position occupied hy

the Indians in the poHtical workl," are " eminently

practical ?" " Emincnli//" so,

—

so " eminently,"

that we may break oivi" engagements with them (

Is this the sense, in which those " questions

"

" depend upon jteculiar cirr tances, and

change Wxxh them!" "The uiode of ac(juiring

the possessory right of the Indians is a question

oi expediency, unA noio^ pr'niciple !'' Alas! we

live in sad times, if it must be supposed, that the

morality of the world has come to this! And

yet such is the policy, now under discussion, in

relation to the Indians ! It was r.ot so once— it

is so now!

W
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CHAPTER IX.
.

CONSIDF.RATION OF THE MERITS OF THE SCHEME

OF REMOVING THE INDIANS, &C.

§ H

^^1

When we consider what were the exigencies,

which suggested the scheme of removing the

Indians, and who were its authors, suspicion

fastens at once upon its character, and demands

a scrutiny. The exigencies were : that the

Indian lands on the east of the Mississippi had

hecome valuable to the whites, and were wanted

for improvement. The authors of the scheme

were those, who had thought it necessary to get

possession of these territories. That this is the

simple and substantial history of the origination

of this project, is very easy of proof. Indeed

it is self-evident. For the moment the inquiry

is raised : Who were the authors, and who are

the advocates of this measure, nobody thinks of

looking for the answer any where else, but into

• wiii
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the ninks of tliosc, who arc i n teres t lul ;— in-

terested in gainin^^r possession of tlie Indian

lands, or interested by pohtical relations. 'I'hosc,

who have been patiently labouring for the im-

provement of the Indians, for their civilization,

and for the introduction of Christianity among

them ; whose agents, living and moving in their

society, and who may I'airly be supposed to have

had the best opportunities of knowing them, and

who have reported their condition from time to

time, historically and hypothetically ;—all these

agents, and their societies and patrons, com-

prehending a very large })ortion of the American

public, and who are perfectly disinterested, if

any such can be found, are so generally opposed

to the plan of removal, that it may be said—they

are unanimous. The result of this particular

point of the inquiry brings us to this : That the

benevolent, and consequently the disinterested,

are opposed to the removal ; and that those who

want the lands, together vvith those whose

political interests have become involved in the

scheme, are in favour of it. It is true, that this

latter class also make pretensions of benevolence.

But as their kindness had never distinguished

itself in this channel before, it is, to say the

least, more doubtful, than the disinterestedness

of those, who, by a long and unbroken career of

' fj
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self-denial and sacrifice, liavc devoted themselves

to the improvement or* tlie Indian.,. I say then,

tliat the plan for removin«r the Indians, origi-

nating from snch a cjnarter, sustained l)y such

advocates, and withstood by such opponents-

us))lcioufIS on the threshold.

Next, let us examine the project, as a naked

theory.

First, it is neither more nor less, than breaking

up whole connnunities from their accustomed

place, condition, circumstances, and relations;

and transferring them into others, to which they

are entirely unaccustomed. Experience proves,

that civilized colonies, emigrating from civilized

communities, may improve their condition. The

history of the American colonies, composed of

European emigrants, demonstrates this; and so

also the hordes of emigration, which are con-

stantly abandoning the Atlantic shores, and

penetrating into the western wilds of America,

and spreading themselves over the wide valley of

the Mississippi. They inqrrove their condition.

But who are they ? and what ivas their condition ?

They are generally the poor ; the oppressed

;

who have been born without fortune ; or whose

fortunes have been broken down. They go to

seek and make a fortune, by their enterprise and

industry. And the provisions they make, if
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successful, arc ratlicr for posterity, than for

themselves. Themselves are doomed to self-

denial, and to the most disadvantaf^eous and

})ainful sacrifices. Such was the character, and

such the doom of the early American colonists.

But they carried with them the arts of civiliza-

tion— the means of creating wealth in the midst

of the inexhaustible sources of wealth. They

carried the Christian religion, in its j)urity ; and

compared with barbarism, they carried refine-

ment. They carried an indomitable spirit of

religious, and of a lawful worldly enterprise.

They carried the protection of the sovereigns,

from whose dominions they emigrated. They

were armed, in short, with every possible facility,

and what is more, with a moral courage adequate

for the attainment of tlieir object. And they did

attain it ; but not without difficulty ; not without

a long and dubious struggle. Ages of self-denial

and of sacrifice rolled away, before it could be

said they had gained any real advantage, except

that of enjoying their religion without molesta-

tion. And even now, European travellers are

returning every year, and reporting— certifying

to the world on this side of the Atlantic, that

they have even degenerated into barbarism ! But

allowing some degrees of caricature to these

representations, (which is undoubtedly necessary

III
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to come at the truth) it would still appear from

these authorities, that after all, they have attained

no very enviable condition of civilized society

;

that in the secure and permanent state of things,

which they have succeeded in establishing, they

have not only lost all ideas of the better manners

of Europe, whence their fathers emigrated, but

are full proof against all the generous hints

of these benevolent foreigners, and absolutely

incorrigible! It is enough for our purpose,

however, to have shown, that with all these

advantages, it has taken them a long time to

arrive at a comfortable condition.

Consider next the fact and system of domestic

emigration from east to west, which has been

some time in progress in America, and which is

still advancing on a large scale. The same

general features characterize those enterprises,

that marked the emigration of the first colonies

from Europe. The emigrants are generally poor

and depressed; they are doomed to great self-

denial, to formidable hardships, and to immense

sacrifices of the advantages of an old and esta-

blished state of society. And yet have they

every flicility of a government, under whose

immediate wing they reside ; they make a part

and parcel of the great social fabric of that

government; the land is sold them for almost

hfi
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nothing; the susceptibiUtics of tlie soil are easy

and incalculable; the waters and streams, con-

necting them with the great commercial em-

poriums, lie everywhere at theii feet; and yet

the condition of the first generation of new

settlers, in the wilds of America, is by no means

to be envied. All they can say is : they have

provided for their children the means of sub-

sistence, and if well husbanded by them, the

means of future wealth. And it is at least difK-

cult to say, when, if ever, this new condition of

society will enjoy the advantages and refine-

ments of that state of things, which was aban-

doned by these emigrants. It is always true,

all the world over, that the influence of emigra-

tion upon society, is a retrograde march. It

cannot be otherwise ; and it is always expected.

It is a supposed necessity that urges it, and the

hope of attaining other paramount advantages to

balance these sacrifices. Emigration is, or al-

ways should be, voluntary. Whenever it is

forced, it loses that name and character, and

becomes banishment—a judicial penalty; such

for example, as the emigration from Great Britain,

which has peopled and is ra})idly forming an

empire on the continent of New Holland. Aside

from this, we are not aware of a forced emigra-

tion in groups from any part of the civiHzed

'H
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kind cannot endure it, without a miracle, and

retain the forms of civilized society. A single

step, as we have seen, breaks up this organiza-

tion to an alarming degree.

What then are " the jwcuUar circumstances,"

if any, in the condition and relations of the Indian

tribes on the east of the Mississippi, to counter-

act these ordinary tendencies of an emigra^tion,

and to recommend the measure, as likely to be

for their advantage ? Are these Indians as bad

as they can be, and therefore beyond the reach

of deterioration ? And if so, or in any case,

—

is the removal calculated to better their con-

dition ?

It is undoubtedly true, that " the position

occupied by these Indians" in the United States,

" is an anomaly;" that "the circumstances" of

their case are " peculiar;" and that " the ques-

tions," arising from a consideration of the best

mode of treating them to their own advantage,

are " eminently practical."

As it would not be decent for the authors and

advocates of the project of removing the Indians,

to assign no other reason than this :
" We want

their lands ;"
it has become necessary for them

to allege, that it will be better for them. On

them, of course, devolves the burden of proof;

and as the proof must necessarily await the event

:,

111
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of the cxi^erinirnt, we could mI.sIi, tliat tlicy alone

were (loomed to hear the hazard and the respon-

feihility of the measure. All the ordniary influ-

enees, o])eratin<]f for the improvement of human

society, we have seen, are not only endangered,

hut greatly diminished in their force, hy ("migra-

tion. And I take upon me to say, that the

project n(^\v under consideration, is not only

egregiously unjust, hut the wildest and most

Utopian, that ever entered the hrain of men, who

claim to he boher.

It is unjust, first, hecause it is compelled to

the necessity of a forcihle ejectment of other

trihes, to make room for these ; it nmst push

the remote and wilder Indians, hack upon the

grounds of their ncighhours, and in all proba-

bility—of a moral certainty—lead to irremediable

and exterminating wars. Or if it does not force

them back, it takes at least a forcible i)ossession

of their territory, and deprives them of their

rights. It must necessarily bring these wild

children of nature into a contact with each other,

which all experience proves they cannot endure.

Those who have already emigrated, have been

obliged to wage, or ?}ieet war with their new

neighbours.

It is unjust, because it compels the tribes east

of the Mississippi against their will to vacate the
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inheritance thoy have received from tlieir fatlicrs;

and also, because it oblifi^es them to abandon a

certainty lor an uncertainty, to leave a <,a)od and

rich country behind them, for one, tlie character

of which is generally unknown, and so far as

known, is unsuitable and unj)romisin<f. It is

greatly, egregiously unjust— it is even cruel—as

breaking up all the incipient improvements, which

any of tluMU have made in civilization, in the

useful arts of life, which in many instances are

not inconsitlerable ; and subjecting them to an

easy, and as may be believed from the circum-

stances of the case, to an unavoidable falling

back into their former habits. For the imj)rove-

ments they have made arc not old enough to be

other than accidental and aitificial, created and

sustained with difHculty, and lost with the greatest

ease, if themselves should be translated to a

condition, affording unrestrained scope to the

tendincies of their nature.

And this project is visionary and chimerical,

or wild and Utopian, as jumbling together some

scores (I hardly think it can be less than scores)

of different nations and languages — many of

whom in their ancient relations, still remem-

bered, have indulged nothing but irreconcileable

enmity, and waged interminable wars;—and this,

too, with a view of amalgamating them into one

\^
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community, and subjecting them to one adminis-

tration ! I do not know tlie exact shape of the

theory, that is to be applied to this new state of

things; nobody knows; it is altogether immature.

But as improvement is promised, and civilization,

and a regular government, it is clear, that the

authors of this scheme cannot entertain the

thought of founding as many states, or empires,

as there are tribes of Indians. I have distinctly

understood, from the developcment of the plan

already made, that the substance of it is : to throw

the Indians into one group, and incorporate

them in one community. And if so, the picture

I have just drawn, is not unfair. But who does

not see, that nothing could be more extravagant,

nothing more wild, nothing more hopeless? It

is decreeing absolute impossibilites.

But— it is said by the authors and advocates

of this plan, that Indians cannot subsist in imme-

diate contact and surrounded with a white popu-

lation ; that those, who are in these circum-

stances, are rapidly dwindling away ; and nmst

inevitably come to nothing, if permitted to re-

main under the same influences ; that a remo-

val can be no worse, and is likely to be better

;

that being thrown beyond the jurisdiction of the

State Governments, they will be under the im-

mediate, and sole care of the General Govern-
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nicnt ; that Congress wul not only secure them

the perpetuity of their new possessions, but pro-

vide for their protection and improvement ; and

that the Executive, being fully empowered, and

furnished with the means, will be able and bound

to fulfil all the purposes and exigencies of this

benevolent scheme.

To suspend for a moment the consideration of

the merits of this plan, experience suggests, that

the value of the faith that is pledged should first

be determined. Ten years ago, as we have

seen in the first volume, the North-West Terri-

tory, or the country bounded on the east by

Lake Michigan, on the north by Lake Superior,

on the south by the State of Illinois, and extend-

ing indefinitely west, or limited we will suppose

by the river Mississippi, in that direction—was

solemnly pledged, under the administration of

President Monroe, and consecrated by promise,

as the home of the Indians. With this under-

standing, and under the auspices and immediate

direction of the General Government, the eastern

tribes began to remove into that quarter, and

commenced their endeavours to incorporate

themselves with the native Indians and improve

their condition, as well as to establish them-

selves.

It is true the value of that country was theii

VOL. II. H
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comparatively unknown. It had not then en-

tered into any body's mind, not even into the

plans, or conceptions of the Generi 1 Govern-

ment, tliat it would be wanted to make a State—
a member of the Federal Union. And yet since

that time, as we have before seen, the enterprise

of the citizens of the States has discovered the

importance and value of the country, and per-

suaded the Government to designate and appro-

priate it, as a candidate for this high destiny.

We have seen also the methods, which have

been employed to dispossess the eastern tribes

of their new possessions there. And it may be

added, that since the commencement of 1832,

nearly all the lands in that vast and rich terri-

tory, the Indian title of which had not already

been extinguished, have been ceded to the

United States, and the tribes, thus resigning their

claims, have agreed to remove into a western

region.

hi>i

I know of but three apologies, that can be

made for the disappointment of the Indians, in

regard to the North-West Territory, as developed

in the first volume :

—

O/ie, that the value of that country, and its ex-

cellent fitness to become a member of the Federal

Union, was not known, when the pledges were

given. And this certainly can be no great
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consolation to the Indians, so long as tlicy must

understand, that if the country to which they are

to be removed, is worth having, it is c({ually

liable to be seized, as tlie North-Wcst Territory.

Another is, what may possibly be pleaded for

want of a better reason :— that the j)ledges of

Government, under Mr. Monroe, to appropriate

that country for the Indians, were indefinite ; and

that it could never have been intended, they

should be a bar to the erection of a State in that

quarter, if there should be any demand for it.

We have had occasion to state in a former place,

that the territory, designed for the Indians,

although not settled by any official authorities,

was yet defined in Dr. Morse's Report to Con-

gress, in 1822, as constituting the most natural

and convenient limits, and may fairly be con-

sidered, as having the force of a recommendation

from him, who was in fact an official agent

of the Government; and one article of his

instructions was to discharge this duty, as well

as others. And a recommendation, from such a

source, to which no exceptions were taken at the

time, was a legitimate element of confidence and

of obligation. It was all that could be expected in

the case, and under the circumstances, short of

actual legislation. And, that the Government

did sincerely and fully intend to give a bond fide

\t
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pledf^e of tluit country to the Indians, the ofTicial

documents, rehiting to the rase, abundantly prove.

Besides the immediate authorities from the Pre-

sident, the (iovernor of Michigan, who had a

large discretion committed to him, in the super-

intendance of the negotiations, as being near and

best qualified to judge, instructed the agent of

Government, that it was particular!ij desirable^

that the pui chase about to be made by the New
York tribes from tlie North-We^t Indians, sliould

embrace a territory sufficiently extensive to en-

able them to keep out the white man. The known

and declared object of the New York Indians, in

going into the North-West Territory, was to find

a permanent home, remote and for ever separate

from white neighbours. The entire correspond-

ence with the General Government on the sub-

ject, and all the offices rendered by Government

at the time and in the matter, had for their

distinct and avowed object, such an arrangement.

It is impossible, therefore, from the nature and

publicity of the transactions, that any doubt

should arise, as to the intention and the pledges

of Government, or as to the understanding of all

concerned.

The third apology may possibly be :—that Pre-

sident Monroe was unauthorised to extend his

pledges so far, and that the legislative authorities
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never confirmed them. It may be so. But still

they were pledges, given by the Government.

They were publicly known to have been given.

And upon the faith of them, whole tribes of

Indians sold their territories in the east, and

removed to the north-west. And farther :
—

The treaties, making the covenants between the

parties on the occasion, recorded the approbation

and signature of die President, and the sanction

of the Senate of the United States, if the last

was necessary. Whether the nature of those

transactions recjuired the afhrmation of that

body, I am not sure. They had, however, every

official sanction, which is customary in such

cases ; and of course, all the public faith involved

in the negotiations, was duly sealed.

The first of these three grounds of defence,

which is doubtless the true one, will never be

taken, for want of sufficient hardihood. We have

seen how the secon'l must fail. And as to the

thirdf it would answer the purposes of those,

who are supposed to stand in need of it, but

poorly ; since, if it has any weight at all, it

divests themselves of all authority for the course

they are now pursuing. If President Monroe

had no right to give pledges of this sort, the

present occupant of that chair is in the same

predicament. If the former had the right, how

.«!
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could tlic present chief niarristrate violate those

ple(l<,a\s with one hand, and have the face to turn

round and with the other ofler the same securities

to the same people, who had been thus injured !

All these vast changes in the relations of Indian

tribes to the United States, which are now being

made, and all these momentous movements,

(momentous certainly to the Indians) which are

going on, are all done on the faith of the Presi-

dent of the United States, which is as good and

no better, than the faith of President Monroe, in

a parallel case, which in less than ten years has

come to be good for nothing to those, for whom
it was pledged.

In ten years more the country now offered to

be set apart and pledged to the Indians, may be

found good enough for a State ; and doubtless

will be, if it is worth any thing to the Indians.

And inasmuch as that is the real, the true reason

ibr depriving them of the North-West Territory,

what greater shame will there be in taking

possession of this, by force of the same argu-

ment? And even though the legislation of

Congress should confirm the promises made by

the President in the latter case, (which by the by

has not yet been done) it would afford indeed

what is called the cumulative evidence of right

:

but if there be any propriety in the steps already
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taken, the riglit is no more sacrtMl in the latter

case, than in the lornier.

In ton years to come it is possible, (though

we hope it may never bej that a (government will

be found equally bold in trampling on the

pledges and securities now given to the Indians,

as the present Government are in trampling «^n

the promises made by the same authorities to the

same people ten years ago. In ten years more,

peradventure, it will be said, that the (iovernment

of 183^ had no right to give this land to the

Indians, as a perpetual inheritance, and thus

bar the possibility of erecting a new State upon

the premises ; and it is incredible they should

have intended so to do. The Indians had their

own confined reservations, and should have been

permitted to retain them, on the old conditions,

as much as they really had need of, and so long

as any might be left to occupy them. And even

admitting, that such was the intention of Govern-

ment, as the record of their acts would seem to

indicate, yet the improper exercise of authority

annuls its obligations. Or, they accommodated

themselves to the "peculiar circumstances" of

the time. And as "circumstances" have changed,

and presented " peculiarities" of different aspects,

the " questions," arising from the " anomalous

position occupied by the Indians in the political

i'-' «
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effrontery to say:—''We arc prepared to expect,

that many honest and benevolent men will be

shocked at a proposition, which would leave it to

one party to judge what extent of territory shoukl

be yielded by the other, and what consideration

should be awarded."

1 have one word more to say, as to the pro-

babilities of improving the condition of the

Indians by removal.

It is affirmed, first, that they must be re-

moved to be saved,' next, that they must be

removed to be improved. Is it not a fact, it is

demanded, that they are dwindling and perishing,

where they are ? And does not the past history

of them lead us to anticipate their total extinc-

tion, under the operation of present influences?

I have before expressed my opinion, that there

is no secret, no mystery in the decline of the

aboriginal race of America. It is not necessary

to prove, that they are not of the same blood

with all other nations of the earth, that they are

not men—to account for it. Common philosophy,

common experience is sufficient to solve all the

difficulties of the case. The simple and true

account is this:—The Indians have been aban-

doned to the incursions and ravages of the while

man's vices ; or, barbarism has been made more

barbarous, and turned to the unnatural crime of"

u ^
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suicide, in being inoculated with the pests of

civilized society. Unprincipled and vicious men

always get to them first, deal with them most,

and thoroughly infuse the poison and scatter the

contagion of their own vices, over a mass easily

susceptible and perfectly unprotected. The

parade, that has been made of " the useless

expenditure of treasure, labour, and care" upon

the Indians, is all declamation. There has been

nothing done, worthy to be named, to confront

the re^l evils of the case, and in comparison of

the deleterious and destructive influences, which

have been permitted to flow in upon them, from

the scum and filth and polluted dens of civilized

society.

But it is said:—that, "to rescue them from

these destructive influences, we must remove

them." Remove them, where ? Beyond the

reach of the white man? That is impossible,

unless they are thrown into uie sea. Removing

them is only increasing the difliculty, by leaving

them open to fresh and worse exposures, and

dooming them to pass through a second time,

the devastatinjx ordeal of a Western -border-

iitjluence, from which they have scarcely escaped

in the first instance with existence ; and by

means of which, not a few of their tribes have

been utterly annihilated. To talk of removing
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the Indians beyond t)ie reach of the white man,

might be a fit occupation for those, who sit to

reliearse, or swallow the wonders of nursery

tales ; but it is a sad presage to the Indians

themselves, that it should make a topic of grave

deliberation, or become an article in the creed of

those, who are entrusted with the control of

their destiny.

But it is said:—''They shall be thoroughly

protected." One-thousandth part of the expense

would protect them where they are. If it wow
possible to remove and group together so many

tribes of so many different languages, it would

require, in the first place, a police, as omni-

present and vigilant as that of London, and the

constant presence of an armed force, to keep

the peace among them ; and next, their entire

frontier, be it greater or less, would demand an

unbroken cordon militaire, that every sentinel

might stand in sight of his neighbour, to prevent

the intercourse of Indians and white men. Is

all this likely to be done? Is it possible? And

even then, in such imprisonment, the Indians

would be corrupted and ruined by their imme-

diate protectors! The expenses and difiiculties

of protection, if protection is honestly intended,

would be infinitely enhanced by removal ; it

would become utterly impracticable.

*

M
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Any one, \vho has planted his foot upon the

borders of civilization and barba." mi in America,

and witnessed the eifects of a contact between

the wild tribes of Indians and that 'jortion of a

wliitc population, which uniformly goes out and

meets them first,—wiU only wonder, how any

of the Indians can ever survive its desola^inir

influence ! A scape-gallows from civilized so-

ciety becomes a prince in the bosom of an Indian

tribe ; and every other grade of vice and crime,

fled for protection into the midst of barbarous

manners, acquires an influence in proportion.

And the first trading intercourse is merely an-

other name for cheating and robbery ; and

whiskey is always the facility. x\nd this is ex-

actly the condition of exposure, through which

most of the eastern tribes have once passed, and

which some of them have out-lived, and into

wdiich the measure of removal would throw them

back again, to experience yet again, if they should

ever survive, all its fearful ravages. To talk of

protection in such circumstan.^es, is not simply

chimerical—it is childish. The economical Go-

vernment of America is not very likely to submit

to the expense, that would be demanded, even

if protection were practicable. But, as I have

before suggested, if there be any sincerity in all

these professions, why not, with one-thousandth



PLAN FOR REMO^^NG THE INDIANS. 157

^•^1

1

part of tliis expense, afford that protection,

which is practicable, where these Indians now

are ? They are now surrounded and impaled

by civihzed society, and comparatively exempt

from the influence and control of vicious white

men. A Httle vigilance of the powers that be,

and a trifling appropriation, would answer all

tlie purpose. It is practicable and easy to pro-

tect these Indians where they now are ; but,

strange as it may seem, it has never been done.

It is true, indeed, that Congress has enacted

many benevolent laws for this purpose, and fully

empowered the Executive to enforce them ; and

if the statute book alone were to be consulted,

the conclusion would be, that the provisions are

abundant. But the history of this c rle is almost

entirely confined to the deliberate )ns, where

the laws originated, and to the clerk's hand,

which recorded tl nn. And if they have proved

so inefficient, if there has been so little virtue

in the chief magistracy and in the Indian

agency, as to suffer the benevolent laws of Con-

gress, enacted for the protection of the Indians,

to sleep ill their hands, when circumstances have

been so favourable for their execution ; what,

then can be expected, of the fidelity of these

authorities, when the Indians shall have been

thrown into circumstances infinitely unfavourable (

f-i
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In whatever point of view, therefore, the project

for tlie removal of the Indians be regarded, it

is visionary ; it is Utopian ; it is unjust ; it is

cruel.

As the case now is—or rather has recently

been,—for it is bcj^inning already to be deranged

and broken up by the operation of the process of

removal,—and with all the laws of Congress

enacted for the protection of the Indians, the

President has too many other weightier cares to

see to their execution; Indian agents, even when

they have sulncient virtue to wish to do good,

are yet for some reasons obliged to connive at the

system of depredation, whicii the fur-trade, and

other trades carried on among the Indians, and

whiskey venders, have so long and without inter-

ruption sustained ; the agents themselves are

too often peculators in their trust, and specu-

lators on the easy compliances of the Indians, and

yielding to the temptations ofiered in various

ways for securing their own individual wealth

;

so that the Indians arc unavoidably left without

protection, in the midst of the all-sufficient muni-

ments of law, merely in consequence of the

infidelity of the proper official agents, from the

highest to the lowest ! And all this while the

Indians are more or less encircled by civilization.

And is it to be pretended, that things will go

ii I'
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better when tlie Indians are thrown ai^ain into

the arms of a frontier infhience ? Will the Pre-

sident, whom they are taught to call fiither, be

nearer to them, than now; or be likely to have

more virtue ? Will the Indian agents, whatever

may be the names, forms, or powers of their

office in the new state of things, be more faithful,

when farther removed from public observation ?

And besides, these evils had begun to be re-

medied—not so much, indeed, by the energy of

the national administration, as by the alliance of

voluntary, benevolent enterprise with the powers

of state. Benevolence, having obtained the re-

cognition and shield of the General (jovernment,

had successfully begun to fulfil the long neglected

offices of the national authorities ; and by this

means, great strides have already been made,

not only in the improvement of the Indians in

morals and civilized habits, but in defendinsf

them from the inroads and influence of vicious

white men. It was by this means, that all the

improvements of the Cherokees, before recog-

nized, have been effected. The stubborn diffi-

culties, which had so long opposed the progress

of benevolence, in its attempts to elevate the

character and improve the condition of the In-

dians, had begun to disappear in various tribes

;

and tlie great secret of accom})lishing these

IP
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desirable objects, seemed notonly to be discovered,

but in active and efficient operation. Indeed,

the work of improvement was going on witli such

rapidity and success, that those who had long

coveted the territorial possessions of the Indians

in the eas * n d southern parts of the United

States, an(i ? • • 1 anticipated with confidence

the time of thc.r ren al, became alarmed; and

they have found it necessary, by an amazing

and violent stretch of power, to spring at once

to their object, and astound the world, by that

atrocious seizure of Indian territories, and that

violent ejectment by legislation and force of

arms, which has occupied so much of our atten-

tion ! The Indians had learned, that their only

hope of salvation, was to remain where they

were, and cultivate the habits and manners of

civilized life. Their enemies had learned simul-

taneously, in the evidence of the rapid improve-

ment of this long neglected and injured people,

that their only hope of getting possession of

their lands, was to take them by violence. And

hence the sudden enactment of this unprece-

dented tragedy. The Cherokees had been guilty

of the sin of complying with the benevolent re-

commendations of Mr. Jeflferson, and of public

treaties between themselves and the General

Government, and so far abetted and aided by the
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concurrent enterprises of benevolence, as to have

organized and put in operation a civil govern-

ment of their own, and resolved to abide in their

place, and retain possession of their acknowledged

rights. The fate of their institutions has already

been stated. They have been annihilated by the

legislation and arms of CJeorgia. The doom of

this tribe presents a more prominent exanv 'c.

But they are only one of many. All the incipi^n^

improvements of the Indians on the east .* *h«:

Mississippi, have been crushed by the ;i'ne

blow ; and all their rising and beamir.' hopes

blasted by the same cloud, which has so iv,ctntly

come over their prospects. If any possible

remedy for these disasters remains to be devised,

it is as yet entirely out of sight of the wisest and

most discerning. The energies of these bene-

volent exertions have been utterly paralyzed,

and all their fruits blighted in the bud of expec-

tation. All the advantages gained in civilizing

the Indians are doomed to be buried and lost in

the change, to which they are destined ; and all

the advancements are alike consigned to a retro-

grade march, to be arrested no prophet can tell

when, or where. Backward they must go, if

there be any light in experience ; and whether to

utter annihilation, is a problem, which remains

''*.
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to be solved, and its results to be born in the

openings of futurity.

The utter impossibility of amalgamating at

once so many tribes of barbarians, of different

languages, and indulging more or less of hostile

feeling, needs only to be named, to be felt. The

collisions, which must inevitably result from their

contact ; the insurmountable difficulties of fram-

ing and applying to such a group a civil policy

;

the project of governing them, in such a condi-

tion, either by themselves, or by any authorities

imposed ; the notion of an armed force to keep

the peace, as well as to keep out intruders, which

would be alike necessary, as the object, even by

such provisions, would be impracticable ;—what a

community ! What a government ! Every form

and feature of this scheme is so utterly romantic,

that one might well imagine it, what in fact it

is, the child of necessity—the necessity of vio-

lefice.

.''
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CHAPTER X.

REPRESENTATIONS FROM VARIOUS INDIAN TRIBES

AT THE CITY OF WASHINGTON IN THE WINTER

OF IS.JU-.il, THEIR APPEARANCE, OHJECTS, &c.

I

After liaving witnessed tlio scenes described

in the first volume, which occurred in the autumn

of 1830, it happened to be my h)t to spend the

following winter at the city of Washington. As

none of the difficulties, resulting from the con-

troversy between the New York tribes at Green

Bay on the one side, and the native Indians on

the other, had been adjusted, by the labours

of the Commissioners from Government, osten-

sibly sent up for that purpose ; or, more properly,

the controversy between the New York Indians

and the white citizens of Green Bay, who had

been the authors and instigators of the quarrel ;

—

the whole matter was brought up to the Govern-

ment at Washington, to be reviewed and decided

rm
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on uiuler the imnu'diate inspection of the Presi-

dent. For this ))urpose delegations from tlie

trihes interested — from the Oneidus, Stock-

bridf^es, Hrothertons, and others, who liad

originally, and some of whom still, lived in the

State of New York ; from the Menomenies and

Winnebagoes, of the North-West Territory ; and

the Commissioners, who had been sent down to

hold a council with them, and the history of

whose doings has already been given some-

what at length ;—all these parties made their

appearance at the seat of Government, in the

winter— the Indians to "hold i talk" with

their great father, the President, for the pur-

pose of setting forth their grievances to his

ear. The Rev. Mr. Williams and Daniel Bread,

of the Oneidas, were there ; and John Qniny,

of the Stockbridges ; and some others, repre-

senting the New York Indians, whose names

are forgotten. It will be understood, that the

New York Indians, present on this occasion,

being civilized, had nothing in their persons,

dress, or manners, to distinguish them from the

white citizens of the States, except their com-

plexion, and those peculiar features and expres-

sions of countenance, which belong to the Indian

character. Most of them speak the English

language in its purity. Mr. Williams I have
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already exhibited, as a man of tli()rou<4h educa-

tion, accomplished in his manners, and ac-

(juainted with men and thiniis, in consecjuence of

having been much in the world since his earliest

days, and not a little in the most public and

active scenes of war and state, before he was a

clergyman ; and since that time devoted, in all

possible ways, private a..d public, as a minister

of religion and as a chief, to the temporal and

spiritual welfare of his race. Mrs. ^\'illiams

also accomj)anied her husband to \\'ashingt()n.

The delegations from the wild tribes of the

North-West, were of a very diflerent character.

The chiefs, with their wives, sons, and daughters,

all made their appearance at Washington, in

their own costume ; and exhibited themselves in

all respects, as they do at home :—in the blanket,

moccasins, gaiters, belts of wam})um, feathers,

paint, with sundries of tawdry and brilliant

ornaments ; together with tomahawk, rifle, bow

and arrow, and that most and altogether indis-

pensable article of an Indian's furniture of life

and war — his pipe. A wild Indian cannot

change hi.-> habits by a transfer into the scenes of

civilized society. He makes the same show, and

exhibits the same set of manners, in the drawing-

room of a palace, as he does in his own humble

cabin, oi ::i his lodge constructed of reeds. lu

'
I
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some of the best apartments of (Jadsby's hotel,

tenanted by tlicse Indians, they were to be

found all winter, makincj the same sort of htter

over the carpets, as they had been accustomed to

make on tlie ground in tlieir native k)dG;es : boys

whitthng their sticks, women squatting and men

rolhng on the floor, bows, arrows, rifles, and

otlier implements lying scattered in confusion, a

blanket here, a moccasin there, feathers and

trinkets thrown about, and all their wardrobe

and portables lying in the greatest disorder.

A bed they would never use, but chose to sleep

on the carpet, wrapped in a blanket. And it was

not a little amusing to see them make their toilet

before a splendid mirror. At first, they Avould

start back, as if frightened at themselves and

their own motions, reflected ther>. , and deliver

their guttural and emphatic exclamations of sur-

prise. Then recovering confidence, they would

look again, grow wild, and start back again.

Returning again, they would seem to say :
—

Who—what is it ? Gradually by more familiar

ac(juaintance, the}' began to recognize, and partly

believe, it was themselves ; and seemed to wonder

how such a doubling of themselves, and their

companions, and all the objects around them

could be made. They laid their hana upon the

mirror, and sav*^ another arm and hand approach

i.f
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and meet tlicir liand and arm. Whatever motion

they made, it made. '^ I'mpit I'' tliey would say,

and spring to another part of tlie room, to muse

upon the wonder, or deHver an elocjuc.it oration

to their own group, ecpially wrapped in astonish-

ment.* At hist, however, tliey learned to paint

tlieir faces before this instrument, for want of the

smooth and glassy surface of a river. Generally

the inappropriate uses, to which they applied the

various articles of furniture in their rooms, were

infinitely laughable. The shovel and tongs

would often minister to their ingenious works of

handicraft, and then be thrown upon the carpet.

The rug, perhaps, would be thrown under a

table for some one, or more of tlie dogs, wlien

his master did not want it for the comfort of his

own limbs. The luxury of a sofa would some-

times be hazarded for its original designs—more

often as a receptacle for sundry and nameless

articles of their own furniture. Tables were

worthy to support their tomahawks, bows and

arrows, rifles, and pipes, when perchance they

happened to get higher up than the lloor^—^the

last being sure to catch all that could not find a

superior place, and always abounding with things

* These manners of the wild Indian before artificial reflec-

tors, or mirrors, are to be understood as characteristic of his

surprise, when first he comes to make acquaintance with them.
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in confusion. A chair was seldom used for its

intended purpose. A wild Indian would sit as

awkward in a chair, as an elephant. The ser-

vants at first attempted to set their table some-

what in the usual way ; but soon learned to leave

their food, and let them manage it with their

own fingers. Indeed these Indians were quite a

curiosity, in doors and out. They love their own

fineries of dress, and although apparently care-

less and unobservant of attentions, they are yet

not insensi})le when thc}' attract them. Like

other people, havin<r made their toilet in their

own best fashion, gaudy and fantastic enoi.gh,

they vvill parade the streets, to be seen, as well

as to see.

And there were ot/ter Indians at Washington,

in the winter of 18o()-.31—some from the west,

and some from the south : Cherokees, Creeks,

Chactaws, and Quawpaws; and I believe some

others, whose names I cannot recollect. The

winter, at the seat of Government of the United

States, always makes a shew of representatives

from the aboriginal race— not to legislate in

Congress—but lately (we are sorry for the occa-

sion) to petition for the security, or restoration

of their rights. The Quawpaws, as I under-

stood at the time, had been bought out by the

Government from their ancient possessions in
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the Arkansas territory, west of the Mississippi, to

give place to tliose Indians, who iiad hccn per-

suaded to remove from tlie east ; and received a

government title on the flats of the Red River,

to wliich they had removed. Besides having

lost their crops for the two successive seasons after

their removal, by the floods of the river, and

their people being reduced to starvation ; their

territory, given them by the (Jovernment, was

disputed by the older and wilder tenants of that

region, and themselves were threatened with

war and extermination. They came to Wash-

ington, with this argument in their mouths, pray-

ing their great father to restore them their former

possessions, and permit them to come back.

But their former home was already appropriated
;

and a bargain is a bargain. I do not mei.n, that

they received this cruel answer; but such wa-

the practical result. They were told, as was

understood, that they might come back, and stay

where they could fnid a place, itNfif it should b.*

wanted by their white brethren !

Tills new and immense system of change, and

the relations and exigencies of its parts, all in

the condition of urgent advancement, will not

convenientlv admit of treading back- -of undoino

what has been done. Those tribes, who are

deprived of their home by a bargoui, whethef

VOL. II. I
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made in wisdom or not, must take tlieir chance

of getting another, in such an unforeseen

occurrence. There are so many to accommo-

date, and so many complaints of grievance,

that it is impossible to listen to all. These

inconvenienrjes and misfortunes are the natural

and unavoidable results of the system. There

is so nmch haste, and so much ignorance of the

country, into which the emigrating, or rather

banished tribes arc pushed— ignorance of its

susceptibilities, and ignorance of the conflicting

claims, which are likely to be asserted by the

old and rightful tenants—that measureless dis-

tress and endless strifes are reasonably to be

expected.

The Cherokees were also at Washi«ir:ton,

urging their suit before the Judiciary of the

nation. Their own Govcr; /I'^nt and all its

institutions had aiready i-eir overthrown and

superseded ; their religious teachers, Messrs.

Worcester and Butler, had been thrown into

the penitentiary ; their annuities had been with-

holden from the disposal of the chiefs of the

tribe, that they might be deprived of the means

of prosecuting their appeal in the Supreme

Court; the jurisdiction of Georgia had been

thro'^vii over their country and people ; their

very territory w.s dainied and seized, as the

i
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property cf tlie State; and they were now-

cast entirely upon their own resources, re})Osing

their hist hopes in the k^gislative and judicial

brandies of tlie Government.

This delegation from the Cherokee tribe— or

nation, as they are commonly called from their

numbers and resj)ectability *—was com})osed of

three ol'tiieir princi})al men, or chiefs:— Messrs.

Taylor, Uid^e, and Coody. Mr. Tayl' r is a

plain, ))ractical, common-sense man, of f^^ood

manners, of unbending' intei^rity, a professor

of the Christian religion, speaks hinifiish with

purity, and but for the cast of his countenance,

mitrht be taken any where, as a branch of

Euirlish lineage. Messrs. liidfie and Coody are

both men of a liberal education, 'oolished in their

manners, and worthy of any society. The pro-

priety and dii^nity of their demeanour are not

simply unexce})tionable, but commanding, })re-

possessing, and attractive. They enforce r ,)ect

and esteem. Though young, both inider thii .
» ,

yet

the necessities of their life -having been fo'- years,

in conjunction with other chiefs of their tribe, en-

gaged in this public controversy againsi leorgia,

and in correspondence with the authorities of

the General Government and other public men,

Ahoiat 'jO,0(JO in all -(JOOO having already reiiiovod into

the Arkansas, west ot" tlie Missi-sijipi.

I :i
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members of botli Houses of Congress— have

compelled tliem to be acquainted with affairs of

State; and they actually know more of the

institutions, laws, and govci-nment of the United

States, and are better qualified to sit as members

of Congress, than a large fraction of those, who

occupy a seat in the House of Representati'es :

and this may be said without dishonouring that

body. And yet these men are parts of that race,

of whom it has been gravely asked :
—" What

tribe has been civilized by all this expenditure of

treasure, and labour, and care ? Where is the

tribe, wlio have changed their manners .... who

have exhibited any just estimate of the improve-

ments around them, or any desire to participate

in them ? They stand alone among the great

family of man .... a distinct variety of the

human race .... wild, and fierce, and irreclaim-

able, as the animals, their co-tenants of the

forest." And of whom also the late Secretary

at War of the United States, who retired from

that ofP.cc in i-lie spring of 1831, had the gene-

rosity to say ; 'Mt is an Utopian plan to thJnk

of civiiziiig \\Q Indians. Nature nwvA first

change."

T,

I



CHAPTER XI.

THE RESULT OF THE MISSION OF THE INDIANS

FROM GREEN BAY TO WASHINGTON.

It will have been seen, that I have taken no

pains to conceal the true character of the wild

Indian. Perhaps it will even be thought by

some, that I have awarded to him more of savage

merit, than he is entided to. It must also have

been noticed, that I have incidentally and ex-

pressly adduced sufficient testimony of facts, to

demonstrate the Indian's susceptibilities of im-

provement. I confess, that I have no })atience,

nor can I make any terms of peace with those,

who seem to be taking pains to find an apology

far abandoning the Indian to perdition, temporal

and eternal, for the incorrigibleness of his dis-

position. Much more unbecoming— much more

inexcusable and cruel, does it seem, when high

official stations, which hold the destiny of the
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ostensibly between tlie New York and native

tribes, but re(tlbj between the foiiner and tlie

General Government — or mediately, in the

place of the (iovernment, those who were in-

terested in destroyin<jf the title of tlie New
York Indians, accjuired in that quarter, that

the way mi<^ht be open for the erection of a

new State. It has also been fully developed,

that the wild tribes of Green 15ay, or of the

North-\Vest Territory, had been jiersuaded to a

rupture of the peace with their brethren, who

came from the State of New York, and who had

purchased territory of them, and settled down

by their side on terms of amity, and with every

prospect of mutual advantage ; the New Y ork

Indians being civilized, and promising to render

all their influence and assistance to improve the

condition of their new neighbours, and reduce

them to habits of civilization ; tluit all might

march forward together in the way to the proper

dignities and higher states of human society.

It is also suitable here to revive the recollec-

tion of facts, before recognized, that the title

acquired by the New^ York Indians in that

quarter, covered the key to the country, without

the possession of which, the })rc>Ject of a new

State could never ha executed. In })ursuance of

the object, vital and important, of obtaining

^'1
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The wild tribes must be alarmed ; tliey must be

told, that tlicse New N'ork Indians liave eau^dit

them in a snare, and will ultimately eject them

entirely from their own country; and that this

is their intent. 'I'lie;, uuist be urged to sue for

the recovery of their territory, which the (iovern-

ment will undoubtedly ^rant, throuiili our in-

stance. And when this is accomplished, we can

purchase of these wild Indians on om* own terms,

and without dilHculty. 'I'hat is : we can manage,

that the Government shall do it for us, with the

view of forming this North-West Territory into

a new State.

The plan succeeded. The too credulous In-

dians—always credulous—yielded at once to the

suggestions, believed what they were told, espe-

cially when such cogent reasons were offered

for their jealousy ; they were alienated from tlieir

New York brethren, and commenced a suit before

their great Father, for recovery of the land,

covered by the title, which they had hastily given

up in their ignorance ; and which they avowed

had been fraudulently obtained against their will.

Thus one ^et of Indians was set in array against

the other, tor the destruction of the rights of both.

It is sufficient to observe, that after a controversy

of four to six years, stimulated continually

by the agency of the whiles, who were all the

I S
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while flocking into the country with the hope of

gain and future wealth ; commission after com-

mission having been sent from Government, to

rectify the disorders, and whose acts only heaped

confusion on confusion, as a reference to the

developements of the first volume will shew ; the

New York Indians disheartened, and reduced to

the a})prehension, that they would lose all their

possessions ; and by this time it having been

settled, that the North-West Territory was too

valuable to be held by the Indians, and must

become a separate member of the Union ;—all

parties came at last to submit the case to the

President at Washington.

The wild Indians, therefore, on this occasion,

are to be regarded, as mere tools. They were

brought to Washington, to protest against the

claims of the New York Indians, and to force

them to the acceptance of a small tract of land,

which would not interfere with the design of

erecting a new State in that quarter ; and where

they would soon be surrounded and hemmed in

by a white population, as they were ten years

ago, in tlie State of New York, before they

removed.

Wild Indians are cliildren ; and when once

they are brought into a dependant condition, and

feel their weakness, it is perfectly easy for those,

'.
' rt
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who have the advantages of influence and the

means of tempting them, to persuade them to

any thing, which may he done before tlie world

with impunity. It is only necessary to under-

stand and humour their prejudices ; to court their

imagination with toys ; satisfy their present wants,

which may always be done at a trifling expense;

*' talk good talk," that is, profess friendship and

make fine promises ; and their compliances v.ill

be easy and sure. Let their chiefs be brought to

Washington to see thei" great Father, Sec. ike,

and then sent back at the expense of Government,

with all convenient pains to please them, as just

specified, and they may be })ersuaded to any

thing, which is not positively discreditable to

propose.

The Menomenies and Winnebagoes were

exactly in this mood, and under such entire

control of others, when they came to Wash-

ington, to push their controversy with the New
York Indians before the President.

It was now altogether too late to go back on

the original basis of negotiation, under the admi-

nistration of Mr. Monroe, which led the New
York Indians to Green Bay, viz:—that a home

should there be provided for the Indians, from

which the white man was to be excluded. Not,

that there was no reason, or justice in it. lioth

;.|i
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these considerations demanded it. But now

there was no authority in the case, hefore which

such an argument would be listened to for a

moment ; and nobody thought of employing it.

Things had got too far forward for such a claim

of justice to be urged. ** Expediency" was the

order of the day, and not " principle." The

men in power ten years before, who must have

had a conscience in relation to these transac-

tions, had been succeeded by other men, into

whose bosoms the same conscience could not be

infused ; who could not see with the same eyes

;

and who had a very different object in view,

claiming a different appropriation of the premises

in question. To name the project, which con-

stituted the understanding of all the parties,

when the New York Indians agreed to go to

Green Bay— and which was their sole and

governing motive—was of no use. The only

question was :
—" How shall we set these Indians

at peace, and go on with our project, maintaining

decent appearances?"

I do not think, indeed, that the highest depart-

ment of the Government really understood the

circumstances of the case. It was its privilege,

its shield to be ignorant ; and yet by no means

a sufficient apology. The whole business had

all along been in charge of mediate and shifting
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agencies, so changeable and so rapidly succeed-

ing each other, that it was next to impossible to

find where the chief responsibility attached.

Every agent had his own views and his own

conscience; until all conscience, such as the

elements of the original understanding imposed,

evaporated from the scene ; until at last, the

project of rescuing that country entirely from the

Indians, obtained a complete and uncontrolled

supremacy of influence.

The winter rolled away. And as the Presi-

dent had in fact little to do with this matter, he

was accessible to the Indians only enough to

save appearances of a censurable neglect ; and

when he admitted them to his presence, he

could oidy say such things, as he had been

slightly instructed in from the war-oiKce.

Nothing of any account was effected. Notwith-

standing these long and expensive journies

;

these vexations imposed on the Indians; this

tantalizing of their hopes, so far as any hope

remained ; this exhausting of a winter at Wash-

ington ; they were compelled to return in the

spring, with all things nearly in the same state,

as when they left their homes in autumn ; with

this difference:—that they saw themselves en-

tirely at the mercy of those, who had brought

the storm over their heads. I of couise speak.
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of tlie condition and prospects of tlie New York

Indians ; wlio alone understood their rights, and

felt the anguish of their disappointments. The

wild Indians were entirely passive—knew little,

felt little, and are doomed of course, by their

easy compliances, soon to be removed beyond

the Mississippi. The New York Indians will

probably remain, in the possession of a very

limited reservation, regretting only, that they

have purchased to themselves all these troubles

and disadvantages, by having comi)lied with the

proposals of Government ten years ago, and

resigned their home in the State of New York,

for this distant emigration, without having

attained any one of their objects.

And what is worse than all, they are not

simply to be confined to narrow limits ; but it

happens, that the Stockbridge tribe, in selecting

the place of their settlement on Fox River, out of

the lands they had purchased, pitched upon and

embraced the Grande KawkmvUn, or the great

falls, affording an infinite water-power for machi-

nery, &c. Now, it was " expedient" for reasons

of State, and for the profit thereof, that these

falls and this water-power, should come into tlie

possession and be under control of the whites.

Hence the Commission, sent up in 18o0, fully

appreciating the importance of this arrangement,

Ii.i.
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recommended to Government, in the adjustment

of this controversy, that the Stockhri(l<^e tribe

shouUl receive their allotment of land on the

west, or opposite side of Fox River, in a dis-

trict of low grounds, which can hardly, if ever

be redeemed for cultivation. We have seen the

condbrt of the Stockbridge settlement, sucli as

they had made it, on ground well chosen, of a

fruiti'ul soil, and easy tillage, already reduced to

well cultivated farms, j)lai. ted with their dwelling-

houses and stores of grain, with a flour and

saw-mill, and incipient arrangements for the esta-

blishment of machinery at the rapids. But now

they are told :
*' You must give up these grounds

and improvements, and go to the other side of tlie

river!" And from the latest intelligence in \H32,

it seems likely, that this removal is to be en-

forced upon them—not, however, without r^omc

sort of indemnification.

It is understood, that the basis of the Commis-

sion, sent to Green Bay in I80O, was not the

original understanding of the parties, negotiating

in and for these premises, under the administra-

tion of Mr. Mom'oe. That understanding was

entirely out of sight, and the conscience, witness-

ing to it, and which ought to defend it, was

buried. A new state of things had arisen ; and

the Commissioners had nothing to do with the

V
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old. It was their business to recommend what

would not interfere with the new plan, and what

would best conduce to its interests. But the

actual location of the Stockbridgcs was an em-

barrassment to this project. They must there-

fore be removed.

I am not insensible, that the execution of this

State -project, in regard to the North -West

Territory, will seem, in its nakedness, to be

very atrocious ; and that many persons, otKcial

and others, have viewed the case difl'erently from

myself. It may be true, as I have allowed, that

the appropriation of that region to the exclusive

possession of the Indians, was never fully matured

and in all respects sealed, as a plan of Govern-

ment ; that Congress never acted upon it, as is

proposed to be done, in respect to regions beyond

the Mississippi. It may be and doubtless is

true, that when the value and importance of the

North-West Territory, and its eminent fitness, as

a prospective member of the Union, came to be

ascertained, its destination, as such, became fixed

in the minds of public and interested men ; and

that these men have been accustomed to main-

tain, that no public faith, pledged to the

Indians, was in the way of the execution of

this plan. Nevertheless, the actual removal of

the New York tribes to that quarter, the reasons
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assigned, the public documents, and the whole

history of the transactions, are substantially, as

I have endeavoured to rej)resent them. The

scheme of removing all the Indians beyond the

Mississippi is more recent, and is thought by its

advocates to be better; it is periiaps considered

so much better, as to make an apology for break-

ing up this earlier and less matured plan. But

whatever reasons of State may be pleaded for

these transactions, I know not how it is possible

to deny, that the public faith was fully pledged,

in palpable forms, for the exclusive appro-

priation of Green Bay and an indefinite portion

of the North-West Territory, as the property

and permanent residence of Indian tribes. It

might have been a hasty pledge —but still it was

a pledge.
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THE FIRST CASE OF THE CIIEROKEES IN THE

SUPREME COURT ; ITS FAILURE ; AND FAILURE

OF A MOTION IN CONGRESS IN THEIR BEHALF,

1831.

As I have stated, the Cherokees liad a case

depending in the Supreme Court, and were

urging an appUcaticn for rehef in Congress,

during the winter of my sojourn at \\'ashington.

I do not remember the exact form of the

question in Court. But the case was brought,

as I beheve, under the following clause of

the 2d section of the 3d article of the Con-

stitution :
" That the judicial power (of the

United States) shall extend to all cases, in law

or equity, arising under this constitution, the

laws of the United States, and treaties madej

or which s/tall be made, under their authority

;

between a State and the citizens

\'.
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thereof, and foreign States, citizens, or sub-

jects." The Cherokecs appeared in Court, as a

nntiony to plead the obligation and j)rotection of

treaties between themselves and the United

States. The constitution, as above, says: ''The

judicial power shall extend to all cases, in law or

equity, arising, &c. between a State and Jhreign

States.'' The case failed, not for want of

equity, or of a warrantable construction of the

constitution, but for want of a literal expression

of constitutional law, suil'nent to cover and em-

brace it. The Court, benevolent and desirous

'of relieving the Indians, and fully believing, that

they ought to be relieved from the usurj>ations

of Georgia, did not like to adjudicate the case and

hazard a decision, based on the ground, that the

Cherokes were a foreign nation. A hearing,

however, was granted to the counsel of the

Cherokees, Messrs. Wirt and Sargeant, which

occupied several days. And it is not improba-

ble, that the Court would have sustained the

argument, from the equity of the case, as well as

from the obvious design of the constitution,

except that they saw the door was open for the

Cherokees to appear in another form, and

enforce a decision upon the general merits of

the Indian question, and one that should cover

the whole ground of controversy ; subjecting the

t
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of tlie case was dark and ^doomy. Georgia liad

already broken them down, and the President

had dechired, that he could not interpose his

power. itvoYfrui and the l*resident together had

anticipated tlie Court, had accunudated and

brouglit to bear upon tiie Cherokees the most

energetic inHuences, and were fast driving tliem

before their irresistible hand. While the law

of the nation delayed on one side, the peniten-

tiary of (Jeorgia was open on tiie other. The

former, when its decisions should at last come

out, might prove to the world, that there was

virtue in the Court— that there was yet in-

dependence and a sense of right in that high and

sacred branch of the Government ; at the same

time, that ruin would be rolling its tide over the

heads of the Indians, and sweeping them away.

However grateful, therefore, the Indians might

be for the Court's scrupulous regard of right, and

for the pledges, involved in their decision of

March, 1831, that a hearing might be had and a

favourable decision, on other grounds—there was

little consolation. From Georgia they had turned

to the President. But the President could not

listen to them. From both these, they appealed

to the Court ; neither could the Court hear them

in season to answer their purpose. They had

appealed to Congress ; but in vain.

I
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We have before recognized the fact, that the

question of removing the Indians was virtually

tried in Congress, in the spring of 1830, by the

passage of a bill of appropriation for this object.

The President called for money to sustain and

execute his policy in this particular. Of course

it brought the entire merits of removal under

discussion, A long protracted debate, and one

of the most animated that ever characterised

the deliberations of that body, ensued. Public

sympathy was very much roused. Petitions

poured in from all parts of the country, to protest

against the measure, and to pray Congress to

rescue the Indians from such violent treatment.

The measure, however, had been matured ; the

question had unfortunately become a party

one ; the strength of parties was measured ; and

the virtue of the petitioners, weighed in the

balances of party strife on other and great

questions, went for nothing with their opponents,

who kept silence, and permitted their leaders to

ffo on. The contest, however, on the floor of

both hor ^es of Congress, with the advocates of

Indian rights, was a contest of principle; and

was maintained with an ability and determina-

tion, which will for ever reflect an equal lustre

from their hearts, as from their understandings.

With the advocates of the bill, it was pre-

--tr
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tended, that it did not involve tlic whole mnjrc of

the great question of removal, althougli it might

incidentally be discussed ; that it only sought to

provide for the emigration of those Indians, who

had actually sold their possessions on the east

of the Jklis^issippi, and had agreed and wished

to remove westward ; that no force was con-

templated, either in the purchase of Indian

territories, or in the translation of their tribes

from their old grounds to new; that this appro-

priation was necessary to redeem the pledges of

Government, and that the refusal of it would

enforce a violation of the public faith. Sec. &c.

On the contrary, it was averred :—that the

policy and scheme of the Administration were

expressly avowed ; that the conduct of the

agencies employed to purchase Indian lands, and

persuade the Indians to remove, imposed upon

them a virtual necessity, and v/as as unjust, as it

was dishonourable to the nation ; that the faith

and credit of the nation were being compromised

with the usurpations of Georgia ; that the plan

of removal, and the manner of executing it, were

hasty and reckless ; that it was forcing the

Indians to leave a certainty for an uncertainty,

inasmuch as no adequate surveys had been made

of the country, to which they were destined ; that

so far as th? country was known, reports of its
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fitness for the object were unfavourable, and the

project was therefore cruel ; that it was still more

cruel, as well as unjust, to force the eastern

tribes upon the western, without the consent of

the latter, and leave them to quarrel and exter-

minate each other, which could hardly be

avoided ; that, in this haste, the measure, if

suitable under any circumstances, was beginning

at the wrong end, and anticipating future enact-

ments and provisions of Congress, dubious as to

the probability of their being made, and in-

dispensable to the Indians in such a new and

exposed condition, and which ought to be the

first steps in the train ; that there was no security,

but the empty pledges of the Executive, that the

Indians, thus reuioved, would ever be protected

and adequately provided for; that the whole

scheme was wild and Utopian ; that such an

attempt to group and amalgamate the Indian

tribes, was not only a hazardous, but obviously,

by the light of experience, an impracticable

experiment ; that i^. was disturbing a.id breaking

up all their incipient organizations of society,

and turning them wild again ; and that, whatever

might be said to the contrary, it was mere affec-

tation to pretend, that the entire scope of r^imoval,

in all its vastness, in all its responsibilities, and

in all its possible results to the Indians and to
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the nation, was not comprehended in tliis bill.

It was well known, that the progress already

made by the Executive in this business, in the

use of the great powers with which it has been

invested by sundry enactments of this body, has

taken the full sweep of a general removal under

its active energies ; and that Congress is therefore

bound most solemnly, by all the high and tender

obligations the nation is under to this dependent

people, to consider and settle the whole range of

this scheme, on its merits, before they shall have

engaged their responsibility in these measures.

To vote the appropriation specified in the bill,

for the object named, and under existing cir-

cumstances, would be affixing the ajiprobation

and seal of this body to he policy, of which

it is a part, and which it is designed to sustain

and execute.

But the bill passed, appropriating halj' a

miUion of dolhtrs, in addition to the customary

provisions for Indian affairs ; I do not know by

what majority, but I think and choose to say,

that it was very small. It was certainly a hard

struggle — a mighty conflict. It was justice,

pleading the cause of the oppressed and defence-

less ; it was honour, asserting the obligations of

public covenants; it was a sense of responsibility

to the Indians, to the nation, and to the world :

»'
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There was, however, an urgent demand. Tlic

War Department had taken upon itself so to

control the anrtliities, paid hy the Government to

the Cherokees, as to har the possibility of their

being appropriated, as usual, at the discretion of

the tribe ; or, so as to aid them, in their present

necessities, in defraying the extraordinary ex-

penses, to which they were subjected, in prose-

cuting their suit in Congress and before the

Supreme Court. This was justly deemed a

species of persecution — a cruelty : — that the

Executive Government should not only refuse

to afford them the protection, guaranteed by

treaties ; but that, having understood from un-

official sources, at least in an unofficial manner,

that the Cherokees were practising the noble

self-denial, and what was their sovereign pre-

rogative, of appropriating as much of these

annuities, as might be necessary to sustain their

attempts for the recovery of their rights, it

should stoop to interfere with the internal affairs

and domestic economy of the tribe, and effec-

tually control and divert their annuities from this

high and sacred use ; and thus compel the chiefs

to travel through the United 'tates, begging-

charity, to supply its place ! The Cherokee

chiefs, therefore, in their distress and incon-

venience, applied to Congress in the winter of

. r^
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1830-31, praying, that their annuities might be

paid them in the usual way, and submitted to

their own discretion. It would seem, they were

not successful in getting the matter up through

the standing committee on Indian aflliirs.

But Mr. Everett, of Massachusetts, the tried

friend and eloquent advocate of the Indians,

^^ucceeded, under a storm of opposition, in bring-

ing forward a motion to the point, from his place,

and of his own individual right, as a member of

the House. But notwithstanding, his motion

was lost by a very slender majority, and the

discussion principally limited to the speech, by

which he supported it—a speech, characterised

by his known ability and eloquence, especially

upon that theme, itself always eloquent, on the

public deliberations of which Mr. Everett had

before so much distinguished himself Mr.

Everett claimed and secured the attention of the

House for two successive days, during which he

fully exposed this aggravation of the injuries

done to the Cherokees, as well as the unworthy

condescension and undignified manner, by which

it was accomplished. It was not expected, indeed,

that this motion would be sustained; although

it may seem strange to distant and disinterested

observers, how such a flagrant violation, not

Oidy of the domestic rights of the Indians, but

r-
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of the duties of humanity, could be passed over

in silence, when fairly and directly imposed on

the attention of the only body, which held the

powers of legislation in the case, and when

regularly challenged to exercise them. But it

was near the close of the short* session of Con-

gress, when the usual crowd of urgent business

is always more than sufficient for the time, that

remains. Besides, as the Indian question had

been thoroughly agitated the previous session, to

the no small agitation of Congress itself, and

virtually settled, it was not generally agreeable

to open another campaign, merely for conflict,

and without result. The Executive might be

wrong in this particular ; but his party in Con-

gress, being strongest, were not likely to pass a

vote of censure on his procee lings, nor to inter-

pose any obstacles in the way of his measures,

since they were already committed to sustain his

general policy. They were determined, therefore,

not to admit the question ; and they threw it out,

after a short debate on the motion of Mr. Everett.

I happened to be a spectator of this debate, as

of many others in both Houses of Congress in

* Tlie second Session of every Congress is limited to the

4th of March ; whereas the first ordinarily riuis into the

summer, and if business should demand, might even be con-

tinued without recess to the ultimate limit.
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the progress of this session. On the second day,

towards the close of ^^r. Everett's speech, as

was suitable and natural, after having offered the

materials of his argument, and summed up his

reasonings, our attention was challenged—and

we may say, with delight, with ineffable satis-

faction, to the sentimental appeals, of which his

theme was so abundantly fruitful, and which he

poured upon the House in a torrent of befitting

eloquence.

I occupied a place in front of the gallery of

the House—there being three ranges of seats

appropriated to strangers, one lifted up above

the other, behind the majestic columns, which

encircle that magnificent chamber. My atten-

tion was chained by the eloquence, and my eye

was riveted on the person, of the orator. I re-

garded not who might be around, or immediately

behind and above me. I saw, and heard, and

felt nothing, but the sentiments, which animated

the soul and the countenance of the speaker, and

flowed from his tongue, and spoke so earnestly

in his manner. As he drew to a close, and threw

the unhappy Indians on the honour of the House

and the sympathies of the nation, depicting their

dependent and helpless condition, and their accu-

mulated injuries, I began to be tender. The

weakness, that my mother gave me, moved strong

:\--
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in the tide of my feelings. But yet, wishing,

like all others in such circumstances, not to be

exposed, I mustered efibrt to guard and defend

the sluices ; and while labouring to suppress my
emotions, my ear detected, in the midst of the

profound stillness of the assembly, the falling

of something, like a drop of rain, on the cape of

my cloak, and near to my head. 1 turned and

looked up— and two of the Cherokee chiefs,

named in the previous chapter, stood above me

;

one of whom, with his head dropped into his

hands, was endeavouring to conceal that gush of

emotion, which myself at the same moment was

trying to master. A tear had found its way from

its deep and agitated fountain, and, unknown to

himself, dropped on my shoulder, and thus chal-

lenged my attention. Never did I stand in sucli

a place before— I never expect it again. And

I shall be excused and not disbelieved when

I say, that the little world around me, those

magnificent columns, that vaulted a*^d lofty dome,

the grave assemblage of legislators below, the

speaker, and all and every thing, within the

range of vision, began to swim before me in one

sea of commotion. My own head dropped—
while I still listened to the last words of the

Indian's advocate. There is an honesty—there

is great power in tears, on any occasion. But

i
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where did circumstances ever combine, consti-

tuting such an appeal ? There was tlie assembly,

who one year hetbre had enacted the ill-fated

doom of the Indian; and the Indian, delegated

from the midst of the common wreck of the

misfortunes of his race, had come to make his

last appeal to their honour, their faith, their

humanity. And while his friend and advocate

was pleading his cause, himself, standing and

listening with hope, (if hope could yet remain)

in a remote and retired corner, was suddenly

and unexpectedly overtaken by the irresistible

rush of his feelings ; and he sought to hide his

grief—and in that very effort his grief was be-

trayed. Himself and companion stood apart,

and asked and expected no sympathy. They

knew well, that rV this eloquence was doomed

to be wasted in vain ;—and that was it, which

inflicted the anguish of their spirits.

I had known them— I had talked with them

—

I had loved them. I may say, I had felt for

them. But he who would not have felt for them

at such a time, and at such a sight, as that which

it befell me to witness, must have been more than

proof against the common susceptibilities of our

nature.

Who could stand before that tear? It sug-

gested at once all the injuries and all the woes of

ii'.-
y.ix
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that desolate and suffeiinf]j people. All the sins

done to them seemed embodied and concentrated

in it—crying for atonement. It was an innocent

drop in itself—but charged with such associations

and forced by such a cause, it seemed also

charged with the elements of heaven's high dis-

pleasure. If the ear of God would hear the

voice of Abel's blood, would not his eye also

regard the Indian's tear, and make inquisition

!

Such were some of my reflections ; and I could

not help it.

But the tear, unfelt, unseen, unknown, except

by me and heaven, availed nothing. The motion

of Mr. Everett was lost.
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CHAPTER XIII.

AN ACCOUNT OF A DAY OF FASTING, HUMILIA-

TION, AND PRAYER, OHSERVED BY THE IN-

DIANS, AT THE CITY OF WASHINGTON, IN

THE SPRING OF ISo], ON ACCOUNT OF THEIR

TROUBLES, AND BEFORE THEY SEPARATED.

As tlie close of the last chapter has perhaps

brought over us somewhat of a sentimental, and

partly a religious mood, I am tempted to hazard

some religious reflections ; especially, as the last

things relating to the Indians, which occurred

at Washington in the spring of 1831, and wliich

I propose to notice, were entirely of a religious

character. And if sentiments of religion are not

most welcome to men of worldly minds, we think

there are few so unfeeling, as not to take an in-

terest in those misfortunes, either of individuals,

or of a people, which compel them at last to make

religion their refuge.

Ml
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The first volume of this work lias cleiiKtii-

strated sufTicicntly, how tlie author happoiitd

accidentally to hccoine actjuainted with these

concerns of the Indians'. Like many others, I

had heard of them hefore at a distance, and felt

some interest. But that which is every body's,

is nobody's business. I had never known the

lengtli and the breadth of these injuries. I had

never conceived of their ag«^ravation. I had

never appreciated the irresistible weight of op-

pression, which those injuries had inflicted on

the spirits of that fallen and falling race ; nor the

extent of desolation, which they were bringing

over their prospects. Like many others, I had

thought, that they were perishing, because they

ivould perish ; not from the fault of others, but

their own. But I trust I have already given

sufficient reasons for changing my opinion; and

I would hope sufficient to have gained some

society—sufficient to have left a like impression

on the minds of others, who, like me, may have

felt too much inditlerence, and kept themselves

aloof from the symj)athies, which the transactions

I am about to narrate are naturally calculated

to awaken.

The intimacy I had acquired with some of the

Indians in the North-West Territory, in the

autumn of 18.30, naturally led me to a farther

! 4J
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cultivation of their acquaintance in tlie following

winter at Washington. And from my own inde-

pendent condition in society thore, as well as

from the natural current of my feelings, I could

not divest myself of a deep interest in their

concerns, then pending, in duhious prospect,

before the Government of the United States. I

extended my acquaintance and mingled my sym-

pathies with the representatives of the different

tribes from the west and south. 1 inquired

into the history, and watched the progress of

their affairs, and learned to anticipate the results

developing, and yet to be developed.

On the evening of the same day, when the

motion of Mr. Everett was lost in the House of

Representatives, I happened to be in company

with two of the most prominent and influential

IncHan clnefs, then at Washington, who, on

retiring, mentioned :
— '' that the Indians, then

at the seat of Government, from various parts,*

in view of their discouraging prospects, at that

moment more disheartening than ever, had

ngreed and arranged to observe a day of religious

solemnity, before they separated, and on account

ot their disa})pointnients and misfortunes

—

a day

of fasting, humUiat'ion ^ and prutjcr''' This

* Xuiie of tltcin luid as yet goiu' home.
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})urpose was merely announced to nie, and they

withdrew. Though perhaps as much ahve to

the condition and })rospects of the Indians, as

was common among those, who had espoused

their cause, I was not prepared for this! It

startled me, and awakened a set of t'motions I

had never felt hefore. I had heard it ])rophesied

from the religious world—" that heaven would

visit the nation for these injuries." Many sad and

gloomy bodings had poured forth from that quarter,

on this account, until the profane and daring

had given to them the name of—" the croakiags

of hypocrites !
" But as if J had heard nothing,

seen nothing, felt nothing of this kind before,

the announcement of this contemplated religious

solemnity, in such circumstances, for such pur-

poses, and to be observed by such a group—the

very representatives of this injured people —
moved upon my feelings, as if I had been come

over by an unexpected and mighty wave of the

sea! " Are they indeed about to give tliemselves

to prayer ?" I was ready to exclaim ;

—" to weep

before the throne of (iod, having failed in all

their entreaties with ' the powers that be' on

earth ;—to prefer their complaints into the ear of

Him, who will pity the oppressed, and punish

the oppressor^ Having suffered the breach of

all covenants between themselves and the people

'if

If'

i. ill

m



.'206 DAY OF FASTING AND PRAYI.R

•t

M

K
*

who had succeeded to their possessions, are they

about to seal an alHance with Him, 'who keejjeth

covenant,' that he may be their Advocate and

Defender ? " I would not,—as I thought at the

moment,—with such argument in their mouths,

as I knew they might carry to the throne of

heaven,—that they should pray against 7ne;—

I

would not, that they should pray against mi/

people. I would not see them on their knees,

and lifting up their voices, mingled with their

tears, and saying unto God— " Be thou the

avenger of our wrongs"— if ///y people had done

them the injury ! Were there no invisible stores

of wrath in the magazines of the Almighty's

retribution, kept for offending nations ? Where,

and how far distant, and on what contingency,

might be suspended the scourge of civil discord,

threatened to be wakened up by these very acts

of outrage, and by other concurrent causes i

And when once it should break loose, who

could fix its limits ? Where was the earthquake,

and pestilence, and famine, and the numberless

scourges of God's avenging hand, which ever lie

in abeyance to his summons t What commu-

nity would dare to challenge them, when guilty

of such a sin ? Could not these judgments, ;uid

would they not, some of them—and in their

wasting, desolating power—be called down from
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heaven by the prayers and strong cryings of

these poor Indians? They had appointed a day,

in which they were to spread their cause before

the throne of heaven ; they had no more expec-

tancy from earth ; tlieir hearts were sickened by

disappointment ; they were gathering up their

wasted afiections, arming their wounded spirits

with a new species of courage, and begimiing to

Hft up their eye to the place of the Ahnighty's

dwelhng.

For their loss, the loss of the inheritance

received from their fathers, these Indians had

received o?ie boon :—the true religion ; and they

had been taught how to use it, in the day of

their adversity. In the present instance, they

must use it against those, from whom they had

received it- Not tliat they would desire the

hurt of any ; far from it. But, peradventure,

God could not give them relief, except by turn-

ing his hand upon their oppressors, to humble

their pride, and make them willing to be just.

Can the sufferer, ia the hour of his importunity,

while prostrate before the throne of Jehovah,

dictate the methods of his deliverance ? He feels

his misery, and prays for relief, as God shall

please. That is all. And the Almighty chooses

his own methods.

As I believed in Divine retribution on all

['%
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communities, for their public crimes, there were

many reasons, why I siiould feel, that my country

might well fear the prayers of these Indians in

such circumstances. They had betaken them-

selves to a weapon, the strokes of which are

invisible; they had engaged in a warfare, the

guidance and control of which were vested

in the all-directing hand. Their adversaries

could not meet them on that ground, except

as they also should come — weeping and re-

penting.

On Saturday, the 5th of March, 1831, the

Ibllowing record, or something like it, was made

at Washington, in the proper place :—" Supreme

Court of the United States. The Cherokee

nation versus the State of Georgia. Bill in

Chancery." And a motion for injunction against

the proceedings of Georgia, was entertained by

the Court, and the time of hearing appointed for

that day week. The next day. Sabbath, the

same c.uise, and the cause of the Indians gene-

rally, was carried by the same plantiffs and by

others in conjunction, into a higher Court, and a

bill was filed in the chancery of heaven :
" The

Indians versus the Government and people of

the United States." The special religious solem-

nity, above alluded to, was observed on this day

by Indians of several tribes, represented at the city
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of Washington, from the south, west, and

north. In the morning they met by themselves,

their rehgioiis services being conducted by the

Rev. Mr. Wilhams, of the Oneidas, in tlie

Enghsh language, as most of the Indians present

understood English, and their own tongues

being quite diverse. Others, however, took a

part, and prayers were offered by some of the

chiefs in their native languages. In the evening,

by special invitation, the services were conducted

by a Presbyterian clergyuian ;—present, besides

the Indians, a few white friends, male and

female, from different parts of tlie country. A
prayer was offered by one of the Cherokees in

his own language, also by a gentleman fi'om

Boston. Tlie services were held in both in-

stances at private rooms : in the morning at

Brown's, and in the evening at Gadsby's—
nobody, except some few friends of the Indians,

knowing any thing of it. It originated among

themselves, and was shaped and conducted by

themselves. And it may be questioned, whether

any set of men, in a day of adversity and public

gloom, with nought but darkness overshadowing,

and calamities heaped upon them, with great

and momentous interests at stake, ever felt more

religiously, more keenly, or more weiglitily,

their dependence on that High and Almighty

n
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Providfiice, \vbich controls the destinies of

nations.

One of these chiefs, from tlie Xorth-West, had

an interview, in my presence, about this time,

with one of the friends of Indians in the Senate,

or Upper House of Congress, whom he under-

stood to be a religious, conscientious man. It

was for this reason, that he wanted to see him.

Not being able to speak good English, he ad-

dressed the honourable gentleman through an

interpreter. The substance of his talk, which

occupied perhaps fifteen minutes, was this :

—

" We, Indians, have trusted too much in man.

We feel, that we must trust in God." His

manner was humble, sincere, and affecting. He
expressed his confidence in the senator, because

he was a Christian ; and declared, that this was

the reason, for which he wished to speak with

him. He expressed his gratitude for the honour-

able gentleman's condescension and kindness,

and gave him his hand, the Indian's pledge of

friendship, and his valediction. This was all

unexpected, and quite moving. It demonstrated

a deep religious feeling. The senator replied

in a few very appropriate remarks. The same

Indian said to me afterwards :
—" I glad I sec

(saw) him "—the senator. " It was good," lay-

ing his hand upon his heart.

r.' Ml
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It was this sort of feelinf,^ evidently, which

moved these Indians, of themselves, even without

a suggestion from any other quarter, to appoint

and observe this special solemnity. They showed

themselves deeply serious, religious, and devout.

They seemed, in that hour of their extremity,

and which they felt to be such, to look above

man, to God. They religiously conmiittcd their

cause, the cause of their race, under their most

pressing and painful embarrassments, to God's

hands ; and they did it in such manner and cir-

cumstances, at the city of Washington, where

they had for many long years been suing for

justice in vain ; where measures had been con-

certed* to deprive them of their last hope, and to

nullify the solemn covenants between themselves

and the United States, in which were vested and

guaranteed all their rights. There—upon that

ground, having tried in vain to move the heart of

man to award them justice, they sent up their

united cry to heaven ; there they lodged their

solenm appeal in the council of the upper world

;

there they committed their cause to the heart of

the Supreme Ruler, and resigned its disposal to

his governance.

* I alliule especially to the Bill of J/)j)ro/' iaiioii for their

Removal, which was a virtual sanction ol" the entire plan.
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'Mil

f!;i'

.v;



010
Till, INDIAN FAST.

I*'

s'lt

And these were the last acts of the IiuHans, at

the city of Washington, in the spring of ISiJl,

before they returned to tlie tribes, which they

represented, in various and remote parts of the

States and territories of the Union.

Hi- :,



5, at

hey

the

CHAPTER XI\ .

./fi

THE GREAT MORAL CAUSES, IN THE HISTORY Of

AMERICA, WHICH HAVE OCCASIONED THESE

ENCROACHMENTS ON THE RIGHTS OF THE

INDIANS. \m

History is an obvious and palpable thing,

when once the facts, which compose it, are made

obvious and palpable. But the moral analysis

of history is not so easy a task. In this, difll'er-

ent minds may differ widely ; and here all minds

are liable to mistakes. And yet this is an inte-

resting field of speculation, and replete with

practical and important observations. When the

human mind has traced a series of events, from

their origin, which has led to a great and mo-

mentous result, it is never satisfied with a simple

view of the facts. Its next and final effort is to

pry into the philosophy of those facts. Philo-

sophy is the religion of the material world, and
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what is commonly called rcli^^non is no other tluin

the philosophy of the moral. And the mysteries,

or secrets of relij^non, natural and revealed, com-

prehending these two fields of observation, are

the ultimatum of man's attainment ; they are the

home and sanctuary of the Eternal One. They

are alike the duty and the privilege of man to in-

vestigate. And dl dtiiiir fri kfornd as all error, resulting irom unl

tunate speculations on the things of this life, is

fatal for the practical purposes of life; the same

is the consequ'^nce of all erroneous speculations

OP, things pertaining to the life to come. For the

latter we have one, and only one sure guide :

—

a divinely-inspired record. It was fit and ne-

cessary that we should have it, as all things

beyond the grave are utterly impalpable to our

present faculties of observation, and must be

received, if received at all, in faith. But history

is the book of revelation of the things of this

life ; and it is the province of man to investi-

gate it.

I propose now an attempt to investigate and

develope the great moral causes, which have

induced the great and momentous result, that

makes the leading and prominent topic of these

pages.

The original cause, we know very well, is

the depravity of man. But this solution, which
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makes a sort of truism—that man is wicki'd bi--

cause he is wicked—does not answer tiie purpose

of our iiujuiry. We wish to deveh)pe the first

and the consecutive palpable occasions, which

i^ave this particular direction to human depravity,

and the forms, under which it has all along been

embodied.

We may say, then, what has before been re-

cognized, that the first palpable occasion for this

offence against the rights of man—was the temp-

tation presented to the governments of Europe,

by the discovery of America. The original forms

of this aggression are to be found in the roval

charters, patents, and powers, by which Ame-

rica was first parcelled out among the existing

Governments on the east of the Atlantic, which

so greedily laid their hand upon the new workl,

and threw their jurisdiction over its territories,

generally without regard to the rights of the

Aborigines. And although we have sufficiently

proved, that the original and obvious intent of

these charters was to assert on?// nglits relative

to the respective European claimants, for com-

mercial and state purposes, relating to and be-

tween themselves ; and that the said charters

neither affirmed, nor denied, nor had any respect

to, the rights of the original tenants
;
yet such was

the letter of them, as to justify any pretensions,

« I
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wliic'h tlic convenience and interest of the emi-

«^rating colonies, or individuals, miiflit at any

time, and on any exi<^rcncy, sum^est. That these

powers were often used and applied to the utmost

hound of their //7rrr// authority, is too well known

to he made a question. Such indeed have heen

the facts of this kind, so frequent and prevalent,

that the most eminent jurists have thou<];ht them-

selves obliged to explain and defend these claims.

So exceedingly tolerant has the world been upon

this subject, even to this time, that the impu-

dence of these claims has scarcely been rebuked.

It must be confessed, that even the modesty of

some influential American republicans, so very

conscientious, as they have proved themselves in

their public " Declaration" before the world of the

rights of man, and in their zeal to defend them,

seems not to have discerned ' -^ sin against con-

sistency and propriety, in asserting the same

claims over the American Aborigines, as are to

be found in the letter of the first charters. They

are not ashamed to quote this authority, in vin-

dication of their own practice; and they place their

chief reliance upon it, as we have before seen. *

* These observations arc of course to In; appliud, not to the

American j)eo})le, as a body— for they are far from deserving

them—but to those, who liave recently taken the lead in tiif

new measures relating to the Indians, and who have happened

to have a transient control over tliem.



tV^ .

OF INDIAN WRONGS. 21

All this shews the irrevocable and irresistible

law of precedent : and tliat no set of men are

ever to be trusted to their own sense of ri^lit,

nor even to the force of a law of consistency,

which they have themselves made and |)Ld)lished,

so long as it interferes with their views of in-

terest. It is true, that the highest judicial tri-

bunal in the United States has decided, that

such was not the meaning of those charters ; it

is true, that the definition of the rights of man.

asserted in the *' Declaration of American Inde-

pendence," stares these men in the face, and

admonishes them of inconsistency ; it is true,

that the Government of the United States has in

various forms, and by the most solemn public

engagements, multiplied and renewed from time

to time, fully acknowledged all the rights of the

Indians, until quite recently;—yet all this avails

nothing, when interest interferes, and the autho-

rity of such precedent can be quoted. It is

true, that the American people did not liesitate

to rebel against sucli authority, when it operated

against themselves, even in forms comparativel;,

mild and tolerable; and the world generally think

they did right.

Another great moral cause, leading to this

final denouement, is to be lound in a combination

of the two influences of ;m habitual neglect to
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improve the condition of the Indians, and an

uninterrupted series of practical aggression on

their rights, piece by piece, which has been sub-

mitted to on the one hand from weakness and

necessity, and tacitly tolerated on the other ; or,

in the customary liberties, which have been

taken all along, since the first settlement of

America, in a gradual encroachment, direct and

indirect, on the rights of the Indians. That

which is yielded on one side, and acquired on

tlie other, by little and little, whether it regards

a social right or material property,—whatever

the act, right or wrong, although it leads to the

same great result, as a single leap, or grasp,—it

is yet less impressive on the public mind. If

the acquisition, or advantage gained, be a viola-

tion of right, the moral sense of the responsible

party has been gradually accommodating itself;

the shock done to society is less in fact, and

comparatively little felt. I say the shock is less,

although the actual amount of deterioration in

the moral sense must be the same.

It is matter of historical truth, that the Ame-

rican Aborigines have, from the beginning of

contact between themselves and the descendants

of Europeans, been criminally neglected. It

cannot be denied, it is obvious at first sight, that

a moral obligation accrued and attached itselt' to
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European descendants, who have occupied and

peopled America: — first, that their advantage

shouhl impose and inflict no disadvantage on

the Indians; and next, that, as a compensation

for their acquisitions on that continent, and for

the voluntary retiring of the natives to give them

a place, they should conscientiously institute and

sustain a system of efficient measures for such an

improvement of the Indians, as would secure the

preservation of their existence, and permit no

necessary obstacle to their prosperity, as a race.

All experience proves, that barbarians cannot

subsist, as such, side by side, with civilized

society. They must be improved, or become

extinct. And it needs no moral lecture to })rove,

that they, who encroach upon their territories,

are responsible for the effect of it—that it be not

to their prejudice.

But in America, the Aborigines have from the

beginning been cruelly neglected. No ejflcient

State measures have ever yet been instituted for

their preservation and improvement. They have

been suffered to lie down and dwindle away,

under all the disadvantages and annihilatinsf in-

fluences, that have been constantly acting upon

them, by an intercourse with tiipi vicious and

dishonest refuse of civilized society. And all

their loss has been so much gain to their white

L 2
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neighbours. They have been constantly hbellecl

too. Having been first provoked to the atroci-

ties of savage warfare, a deep, irradicable, and

unreasonable prejudice has been cherished

against them on that account. Their indolent

and improvident habits have been ascribed to

the incorrigible attributes of their nature. The

common doctrine, at least the prevailing and

practical feeling, has been :
—" They are worthy

of their doom." By common consent, they have

been suffered to vegetate and die, without im-

provement, and without hope. And all the im-

provement they have made, has been principally

effected, under these immense disadvantages,

and by the insulated and single-handed efforts of

benevolence. It is a general truth, that just as

fast, as they have consented to resign their

territories, by any persuasives, they have been

taken without scruple, by State negotiations, or

through the influence of pre-emption companies.

There has been little anxiety, public or private,

to improve, or save them The public conscience

has gradually inured itself to the spectacle of

their decline and wasting away. It has been

taken for granted, that they cannot be redeemed
;

and the deduction has been easy and natural,

that the rights of such an irreclaimable race are

of a separate class ; and provided no shocking
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outrage be committed upon them, it is hardly

worthy to inquire what they are, or to attempt to

define them. Themselves and their claims will

soon and all be out of the way. State interests

and State enterprise, the interests and enterprise

of individuals and corporate companies, bearing

on the same grand result,—and a general ab-

sorption, private and public, in the prosecution

of interested objects, have all tended, directly or

indirectly, so far as they have had any connexion

or relation to the Indians, to deteriorate their

condition, cloud their prospects, and by degrees

to deprive them of their rights. And a long

familiarity with such a spectacle had produced

an obtuseness in the public conscience, as to the

question of the obligations the public were under

to this people, who were found in the midst of

them and around them. They, who had been

left to take care of themselves, it was thought,

might still and for ever do it. They, who had

ever been seen, since seen at all, declining and

wasting, must of course come to nothing. They,

whoie rights had never been much respected,

and never well defined and settled, might sacri-

fice a little to the encroachment of one, and a

little to another, and nobody would be shocked,

and the public would not resent it.
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And such has been the true history of the

ever changing condition, and relations, and doom

of the American Aborigines. Even so long as

the Government maintained its faith in form,

and seemed to be dealing out somev/hat of its

bounty and benevolence, for the improvement of

the Indian race, this gradual and imperceptible

process of injury has been practically going on,

not only by a tacit connivance from existing

authorities, but most extensively in the very

hands of the official agents of Government. I

have been astonished, and even astounded, at the

extent and amount of thes f practices, that have

come to my knowledge. How could it be pos-

sible, therefore, that the moral sense of a com-

munity, on the question of Indian rights, in the

midst of whom such practices have been so long

tolerated, and such liberties have been taken, as

to have acquired the right of prescription, should

not be impaired ?

And this is doubtless one of the great moral

causes, which have induced the catastrophe :

—

neglect of duty and the long habit of gradually

encroaching on their rights. They have been

found a poor and miserable race, and it has

never been a great sin to abuse them.

One other cause I shall name, is the para-
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mount influence o{ slavenj in the United States.

One of the secrets evolved in the moral analysis

of history, is, tliat slavery disqualifies its advo-

cates to appreciate the rights of man. It is

morally impossible, that a slave-holder, who

advocates the principle of slavery, should under-

stand the subject of social rights. He excom-

municates himself from the pale of freemen, in

the proper sense of this term, and relatively.

For he certainly is unfit to be a member of a

society of freemen, who denies to any class of

his fellow-beings, what are commonly called

and commonly awarded, as the natural rights of

man—as the rights of human society; or who

denies unrestrained personal liberty to all to do

what one may lawfully do, or desire to do, under

a system of equal laws, instituted for the protec-

tion of common and equal rights.

It is a grievous truth, as it is a grievous

calamity, that slavery exists extensively in the

United States ; and must necessarily have an

influence, not only over the Governments of the

slave States; but as those States are so nume-

rous, and have always been so influential, as to

have maintained from the beginning more than

an equal balance of power in the Federal Union,

they must also exercise a paramount influence in

h

.
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the General Government, on all questions, which

have a relation to slavery.*

The ascendency cl' the slave-holding States

over the rest of the Union, was demonstrated in

the admission of Missouri into the family of

States, in 1821, after a vigorous, but unsuccessful

struggle in Congress, to impose upon her the

duty of abolishing slavery, within a given period,

as a condition of her elevation to the sovereign

prerogatives of a sister State. It was admitted

on all hands, that tlie agitation and determination

of this question was a trial of the strength of

parties in the Union, in relation to slavery. As

the States were now travelling westward in the

increase of the family, the question was :—Shall

slavery travel with them ? If once it should be

conceded, that a new State, erected in the

west, may have slavery, it might possibly extend

itself over the ccutinent, to the shores of the

Pacific. But notwithstanding all the opposition,

that could be mustered against it from the north,

it failed ; and Missouri Js a slave State. The

Union was never more thoroughly agitated, on a

* I say relation to slavery. For, aldiough Congress has no

})ovver to legislate over the slavery of individual slave States

—

yet they may have occasion to legislate on questions, which

relate to it generally.
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question of domestic and local policy, than at this

time, and on this particular question :—the north

and the advocates of equal rights, pitted against

the south and against the advocates of slavery.

The disappointment and chagrin of the north

—

their mortification at this victory of the south,

will never be effaced. It would not have been

believed, as a subject of prediction, that this

triumph could ever be achieved.

It is true, it was contended, that a State could

not be on terms of equality, if it were not left to

its own sovereignty to regulate this matter ; as

was the case with all the other Stater. But, as

it was admitted, that every new StPcC is a crea-

ture of Congress, it seemed a legitimate argument,

that Congress must necessarily fashion the work

of its own hands, and was responsible for the

consequences. Although the original States had

come into the federal compact, with the reserva-

tion of the right to legislate for themselves on

this subject, yet Congress was evidently respon-

sible to the \ orld for its own creations ; and as

the simple and declared object of the independent

organization of the Government of the United

States, when they separated from Great Britain,

was to secure and maintain rights far less sacred,

than personal liberty ; and as slavery is under

the common ban of the civilized world, as an evil

l3
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that must be cured ; decency, as well as pro-

priety and consistency, seemed to demand impe-

ratively, that Congress, in their united and high

authority, should never lend their sanction, by

an act of their own, to this violence done to the

rights of man. Although they could not, by

the terms of the federal compact, control the

original States in this matter
;

yet were they

bound, not only from respect to the acknow-

ledged rights of man, but for consistency and

credit before the world, to see, that slavery should

not extend itself under their own jurisdiction.

If any territorial section, claiming to be erected

into a State, would not submit to the condition

of abolishing slavery, if slavery existed there

;

and of never introducing it, if it did not exist, it

might well be deemed a sufficient reason for

disallowing the claim. But, as we have stated,

the south triumphed.

Another fact shews the paramount influence of

the slave States, viz. that slavery is permitted to

exist in the district of Columbia, the proper

national domicile, which is under the sole juris-

diction of Congress. Many efforts have been

made to purge that territory of this stain ; but

the anti-slave influence, as yet, has proved insuf-

ficient to wipe away that national disgrace, for

which, before the world, no apology can be seen.

fS:
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Such being the ascendency of slavery infhience

in the Union, it is not (liflicult to see, that, as a

moral cause, it may have controlled, and in my
own opinion, it has controlled, the recent usurpa-

tions and outrages committed on the rights of*

the Indians. The sources are obvious and pal-

pable. What State has first own ott* the dis-

tjuise, and taken this bold step, and done such a

shock to the moral sense of mankind ? Georgia

—

one of the oldest and most inveterate of the

slave-holding States.

It is not credible, that the bold design of

l)reaking down the rights of the Indians at a

single blow, could have been conceived and

matured and actually forced into a train of ex-

ecution, from any other quarter of the United

States, except where slavery had blunted the

moral sense of the community, and reduced the

Indian to a level with the African in bondage.

Accordingly we find, that the project was born

and cradled in that nursery, and from that region

has been pushed forward into execution.

But if this project originated in the south,

how should it happen, that it pervades the

Union? How should it happen that such a

spectacle should be presented in the North-West

Territory, as that which has claimed so much of

our attention ?

ill

I i

V.'W



228 THE MORAL CAUSES

Ur

I"

The answer of this (juestion will necessarily

make another disclosure, which indeed has been

more than once sujj^gested, and which is proper

to be more fully opened, as the least of two evils,

so far as the scandal of these transactions is con-

cerned. Inasnjuch, as the great measure and its

results cannot be concealed, and are already before

the world, it is better, that the whole truth, in the

analysis of moral causes, should be developed, to

bar certain inferences, which are not unnatural,

and which would seem to impeach the institutions

of the country and the general temper of the

conmiunity. How is it possible, that such enor-

mous injustice should be done in America—in

the republic of the United States ?—is a natural

exclamation abroad, and may well excite astonish-

ment. Ts this a result of the corporate influence

and operation of the institutions of the country ?

Is this a fair index of the temper of the people?

That the reputation of both must suffer on this

account is beyond a remedy ; but with reasonable

minds it may easily be shown, that this has come

about in spite of the institutions of the country,

and in .spite of the virtue of the community.

The whole secret lies in the compass of a nut-

shell. I speak of facts, without presuming to sit

in judgment upon them, except so far as is

unavoidable in one's own mind. The State of

i', !
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Georgia liad resolved upon lier course of termi-

nating the controversy respecting the country of

the Cherokees. The present Government of tlie

United States came into power by the assistance

of that State and others especially involved in

the same interest ; and it is assuming no more,

than what is reasonable, to suppoce, that the

Indian policy, intended to be pursued by the

successful party, was understood. Facts have

proved, that such was the design, whether there

was any concert or not. And it is no impeach-

ment of the candidates for office to allow there

was a concert, if the opinion, now acted upon

—

that it is for the real welfare of the Indians to be

removed, is best—be honest, as is professed, and

which I presume not to judge.

The policy, however, was new; it took the

nation by surprise ; the violent course adopted by

Georgia was revolutionizing the entire system of

the Indian relations, and the treatment which the

General Government had ever been accustomed

to maintain ; it was distur' ing treaties and break-

ing promises. But the policy, if adopted, must

be general, and might probably be carried into

execution, without the appearance of violence,

except in the case of the Cherokees. To assume

the broad ground, that it was best, even for the

Indians themselves, to be removed, and to institute

Iff I
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naked merits, would be so trilling, as to astonish

t'iie world, that they could ever have been carried.

There will doubtless be a reaction, though it is to

be feared, it may come too late for the Indians

—

certaiidy too late to save the honour of the nation

in this particular.

The great moral causes of this state of Indian

affairs in America, as here develo})ed, I trust,

will demonstrate at least four important features :

—First, that the great original sin is chargeable

on the arrogant, assumptions over Indian rights

by those EurojXMu (iovernments, which first

took possession of America. They created and

instituted a current of social relations between

the native tribes and those invaders cf their ter-

ritories, which nothing but the better ))iinciples

of a better age can rectify. Secondly, they dis-

close the unfortunate and potent influence of the

crime of slavery, in relation to Indian rights.

Thirdly, the judiciary of the United States have

solemnly declared, that these measures are in

violation of the institutions and engagements of

the Government. And lastly, the virtue of the

people, as a body, is not to be judged by these

events.

It is anticipated, that these facts will be ad-

duced, to demonstrate the imperfection of the

American Government, the liability of its insti-
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tutions to be perverted, the want of liarinony in

the working of its parts, and the danger of over-

throw. These speculations we cannot control.

The events have occurred—they can neither be

concealed, nor defended ; and it is proper, not

only, that the facts should be fairly stated and

the causes developed, but that the world should

understand, that the injustice is no where more

deeply felt and deplored, than on the very ground

where it has been committed, and that those who

sustain the violence make but a small fraction of

the American community.

i



C HAPTER XV.

THE LATE INDIAN WAR IN AMERICA OF 1852, AND

A VINDICATION OF THE INDIANS FROM THE

( HARGE OF WAGING UNPROVOKED HOSTILITIES

AGAINST THE WHITES.

" Severe as is the lesson to the Indians, it

was rendered necessary by their unprovoked

aggressiouH,'''' So says the President of the

United States, in his message to Congress, de-

Hvered at the opening of the session in Decem-

ber, ISS,'?, in reference to the termination of

Indian hostihties, which had been waged in the

upper regions of the Mississippi, during the

spring and summer of tliat year, between the

United States and the aUied tribes of the Sauks

and Foxes. In this connexion, the President

gives a very brief account of this war, praises

the promptitude and efficiency of tlie troops,

which were sent to quell the disturbances and

chastise these barbarians ; and congratulates

\. !
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Congress on the successful termination of the

affair. Tlie Indians, it would seem, suffered

severely. And the severity of their chastisement,

the President says, " was rendered necessary by

their unprovoked aggressions." " Unprovoked.'''

And thus, from the first settlement of America,

down to this time, the world have been told and

made to believe, that the hostilities, waged by

Indians on the white settlements, were unpro-

voked. The Indians have never had an oppor-

tunity *' to show cause." And the cruelties of

their warfare have been customarily such, as not

only to excite horror at the tale of their barba-

rities ; but as to create a universal prejudice, and

prepare the minds of all to believe, that a people,

who could be guilty of these atrocities, might

easily be supposed capable of making aggression

without provocation, merely from the love of

blood and plunder. Besides, it is not very na-

tural for any community, by their official organs,

to commit such a libel on themselves, as to con-

fess before the world, thnt they deserved the

wars and ravages, which may have been brought

upon them. They are always sure to clear their

own side of all fault. It is so in all breaches

between civilized nations ; and so far as I have

observed, in all contests between civilized com-

munities and barbarians. Barbarians, doubdess,
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have reasons among themselves satisfactory ; but

they have no means of recording them, to be

submitted to posterity, and no means of pub-

Hshing them to the world at the time. Gene-

rally the history of Indian wars in America,

proves the Indians always in the wrong— to have

made their aggressions " unprovoked." From

books, every child, every man, and all the world

receive this impression. In addition to this, as

is natural enough, the Indian is robbed of all

sympathy, in the condition of his discomfiture,

by the story and recollection of his savage cruel-

ties—of the scalps he has taken, of the women

and children he has butchered, and of the cap-

tives he has carried away and sacrificed by

torture. There is no chance of his obtaining a

hearing, much less of a vindication, so long as

the very thought of him, as an enemy, affrights

and shocks humanity.

Myself, from the nursery to the school, and

from the school to manhood, and by all my
reading, had been thoroughly imbued with this

doctrine :—that Indians wage war " unprovoked,"

and butcher without mercy. I have given suffi-

cient reasons, in a former discussion akin to this,

why the American Aborigines, in war, must be

expected to conduct it in their own wny. And I

do not expect, by any abatements I can oflier,

-M
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nor by any reasonings, to make it less horrible,

than it is. But yet I will notwithstanding ven-

ture to aver, that there is some apology to be

found in their history.

As to the fact of the Indians making war

" unprovoked," as a character belongi'^g to them,

I have entirely changed my opinion, so far as

respects their contests with the whites ; and I

think so also, as to the wars among themselves.

But that is not to the present purpose. With

few exceptions, (and those I could not specify) I

fully believC; they have never made war upon

the whites, when, considering what they are,

they have not been tvell jjrovoked. I do not

mean by this to justify war, in their case, or in

any other. I confess myself more than half a

Quaker on this subject. But I am speaking of

the fact of provocation—of a sense of injury.

The American Indians have always stood in

terror of the whites, and have never, as a pre-

vailing disposition, sought to embroil themselves

with them in a controversy of arms. I speak

this, as my deep conviction, although I have not

time to erior into proofs. My principal aim

here is to say a little of the merits of the parti-

cular controversy alluded to, in the passage I

have quoted from the President's message.

It happened some half-dozen years ago, or
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more, that a murder, or massacre of some water-

men on the Mississippi river, was committed by

those very Indians, who have so recently been

at war with the United States, if such a quarrel

is to be dignified with this name. As might

be expected, the event of the murder made a

good deal of clamour. The authorities of the

Government were put in requisition to investigate

the affair, and to demand satisfaction. The

murderers were required to be given up, that

they might suffer capital punishment, as an ex-

ample ; and according to the best of my recol-

lections, they were tried, convicted, and executed.

If the event were worthy of such a notice, we

might perhaps expect to find, on the file of

Congressional documents for the time, and in the

President's message, some such passage as

this : — '' An atrocious and wanton nmrder of

three (or more, I have forgotten the number) of

our citizens, was committed last summer, on the

banks of the Mississippi, by a savage horde of

the Sauks and Fox Indians, who fired from an

ambush, on the banks of the river, as their

victims were peaceably floating down the stream,

unconscious of their danger. I immediately sent

a commission, supported by an armed force, with

full powers to investigate the case, and to convict

and punish the offenders. They have been

m
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delivered up, and as an example to others, have

suffered the penalty due to their crime." " An
atrocious and wanton murder," it was called

and thought to be at the time. The people of

the whole country were horror-struck at the

intelligence, and made deeply anxious for all

their fellow-citizens, who might have occasion to

do business on that frontier. And the energetic

measures of Government inflicted a far greater

terror on the poor Indians. I say:

—

poor

Indians, as vv^ill soon appear, notwithstanding

the libel of this "wanton" and "unprovoked"

outrage stands against them to this day, before

the public of the United States, as deserved and

true.

When I was in that quarter, in the summer

of 1830, 1 happened incidentally to be made

acquainted with the facts of the case. These

unoffending citizens of the United States, so

wantonly murdered, turned out to have been

part of a vicious and worthless crew of water-

men, who, late from New Orleans, the den of

all vice, fell upon an Indian village, on those

upper waters of the Mississippi, when the

men of the village were absent on a hunting

expedition, and committed crimes, which can-

not be named. And even with this hint,

imagination wT.l never reach the worst and
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Still more nameless part of their ofFending. The

watermen continued their course up the river,

and the men of the village returned to be made

acquainted with their deeds. Maddeiied —
exasperated to fury, they awaited the return of

these wretches, and sought and obtained their

revenge, in the way, that has been suggested

—

although they could never obtain the reparation

of their injury. And these watermen, thus

meritoriously visited, whose punishment was far

lighter than their crimes, have been held up

before the public, as ivantonly murdered. What

else could be expected of the Indian, who knows

not how to bring such wretches to justice, under

the forms of civilized society?— but who did

know, in this instance, that he never could pro-

secute them there? Was he not ^^ provoked?"

Thus are Indians, unknown to the world,

continually subject to the incursions and remorse-

less depredations of vicious white men.

I learned at the same time, that these very

Indians, as well as other tribes in those regions,

were becoming exceedingly suspicious of the

designs of white men on their rights, and on

their country ; as well they might be. For such

was the fact. And they had heard of it in various

forms ; and been convinced of it. Thev had

many and good reasons to withhold confidence,

V
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even from Government. In their ignorance,

their imagination magnified and distorted every

shadow of evil, and threw over t a thousand

false colours. Who does not love his country ?

Who would not fight for tlie home of his fathers,

so long as there is hope of defending it? Will

any man blame the Indian for doing that, which

he would do for himself?—and for the lack of

doing which, he would deem any civilized man

base, and unworthy of respect? The remote

and wild Indian, born and bred and always

buried in the forest, does not know the power of

his antagonist, when, with a little band, he

attempts to grapple with a powerful and civilized

nation He may err in judgment, when he is

right in feeling. He has less knowledge and

less skill, but it does not follow, that he has less

virtue. And all his rights, which he feels and

knows no man, or power of man, may lawfully

wrest from him, are as dear to him, as they can

be to a white man.

For myself, I have not a single doubt, that if

the chapter of reasons for the recent Indian war

in America, as they existed in the minds of the

Sauks and Foxes, were open before the world, all

would agree in the verdict, that they had as

much and as good provocation for these " aggres-

sions," so called, as they had to shoot the

W^
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offending and guilty watermen, the nature and

extent of whose crimes decency forbids to men-

tion. 1 do not, however, mean reasons of the

same class ; but reasons e^jually calculated to

rouse the Indian's ])assions for revenge. It will

not be understood, that I am glad for this war:

that I would have recommended \t. I speak

only of the simple fact of provocation to such a

nature and to such a mind, as that of the Indian

—

(and he must be taken as he is)— I speak of

})rovocation, of which I certainly know, that it

could not have been wanting, and that of a very

aggravating character.

From all I have been able to learn—and I

have had opportunities to know not a little—of

the injuries done to Indians, public and private,

I have admired their patient and long and sub-

missive endurance of the evils, inflicted on them.

They dread war—and above all with the whites.

If they venture upon it, as ag^rressors, it is morally

certain, that they have been exasperated with

provocation.

Such have been the uninterrupted series of

injuries done to the Indians, and practised upon

them, in the whole history of their connexions

with the European race ; and such is their deep

and sullen sense of them ; that, but for the con-

sciousness of their own weakness, they might be

V'-
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expected to rise at once and all together for the

extermination of every white man from the con-

tinent. And should they undertake the hizardous

and hopeless enterprise, the common notions of

right and distributive justice among men, would

fully sustain them.

But as it happens, every struggle tliey make,

is a dying struggle. The vengeance, which falls

back upon their heads, is sweeping and terrible.

And at the opening of the next Congress, the

President comes, bearing the flag of victory, and

flourishing in his triumph, to announce the grate-

ful intelligence, and to conclude the story of the

tragedy, by saying :
" Severe as is the lesson to

the Indians, it was rendered necessary by their

unprovoked aggressions
!

"

This late Indian war has furnished an apology,

and presented an admirable opportunity, for clear-

ing the whole North-West Territory of Indians,

at a single dash. The surest and shortest way

to get rid of the Indians, is to provoke them to

fight. But when once their grave is made, let

not their ashes be insulted by announcing to the

world:—that their aggressions were " unpro-

voked 1

"

It was the apprehension of losing their country,

and of being forced away from the graves of their

fathers—an apprehension working and festering

f.i.
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in their minds for years, and not without reason

—

that finally goaded these Indians to the desperate

and fatal encounter ; and the terms of peace

were, that they should *j;o heyond the Mississippi,

to prevent which they hazarded the une(jual war.

I have not made this extract from the Presi-

dent's message a text, for the sake of finding

fiiult with him personally. It was natural to say

some such thing in such a place ; and no Govern-

ment is expected to impeach itself in such a

matte»*. Indeed, I have no doubt, that the Pre-

sident was perfectly honest in this statement, and

that the community generally have been under

the same impression.

It is not unknown, that the prescribed reports

of the official agents of all Governments, are

ordinarily smooth things; especially where a diffi-

culty is to be encountered. I have happened to

know so much of the terrible havoc made on the

social and political rights of the American Indians,

even by the agents of Government, that I repose

very little confidence in tlie official reports of

those agents. The world — the people of the

country do not know—cannot know the truth.

The poor Indians have nobody to show their

cause.

i
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CHAPTER XVI.

THE REVENUE ACCRUING TO THE UNITED STATES

FROM THE SALE OF INDIAN LANDS, AND THE

DUTY OF APPROPRIATING THEM FOR THE

BENEFIT OF THE INDIANS.

If the Indians are not to be benefited by a re-

moval, who are ? And liow much ? Provided

there shall prove to have been no mistake in the

grand speculation — a mistake, tlie results of

which shall be found vested in the hands of that

high and mighty Providence, who " ruleth in the

hosts of heaven and among the inhabitants of the

earth," and who " putteth down one and setteth

up another" of the nations and kingdoms of this

world, it is not difficult to see, who are to be the

gainers by this tragical game. In any case, the

immediate acquisitions of territory and the means

ot wealth, to the citizens and the several common-

wealths of the American Republic, and to the

!
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nation itself, in consequence of tlie ejectment of

the Indians from all their grounds east of the

Mississippi, are immense— are incalculahle. I

regret, that I have not the means of an exact

measurement of tlie territories, which have heen,

and which are ahout to be, resigned by the Indians,

in their unavoidable submission to this measure.

I have, however, in my possession, a few data, by

which we can come to estimates, sufKciently accu-

rate for our present purpose. It is enough, that

we can arrive at nearly the amount of territorial

acquisitions, whether our assumed specifications

shall be a little more, or a little less, than the

facts of the case may ultimately prove.

I find from a statement in the North American

Review, for October, 18.S0, that all the lands

acquired and to be acquired by Georgia within

her own limits, in consequence of her negotia-

tions with the General Government, in 1802, are

estimated at 25,000,000 of acres ; that the major

fraction, 20,000,000, had been actually acquired

before the recent quarrel with the Cherokees
;

and that all this ado has been made to eject the

Cherokees from the small residue of 5,000,000

of acres ! I do not know what amount is to

be acquired, in the purchases principally made

already by the General Government, of the tribes

having held possessions in the States of Alabama,

' k
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short of it. I do not, however, pretend to

minute accuracy.

The Government price of these lands to emi-

grant settlers, who are every year going in

swarms to possess them, is one dollar and

twenty -five cents (a small fraction more than

the English crown) per acre ; the gross amount

accruing from which, will be : — 268,750,000

dollars. The expenses of surveys, &c. will of

course subtract a small fraction of this.

It is known, that the Government of tlie

United States has already liquidated the last

fraction of the national debt. The annual re-

venue from the tariff of duties on imports and

from other sources, independent of the public

lands, I believe, is about double of the expenses

of the Government and other national institutions.

It is obviously unnecessp.ry, therefore, to appro-

priate a single fraction of the revenue from the

sale of public lands, for the maintenance of the

national institutions, or for any conceivable na-

tional purposes, allowable by the constitution. It

is true, that a very small part of the avails of these

lands goes to Georgia, and perhaps a little to

some other States. But, as none of these States

are embarrassed with debt, so far as I know, the

wealth of a State is, in any case, so much the

wealth of the nation, of which she is an integral
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bestowed upon these lands by the individuals,

who shall have purchased them of the nation,

that renders their value, and the wealth derived

from them, incalculable. The price of these

lands, the moment they are occupied and placed

under improvement by the settlers, begins to

rise in the market, from their original cost, inde-

finitely, to five, ten, twenty, fifty, and even an

hundred dollars per acre—according to the de-

grees of improvement, and their relative situation

and advantages. In villages and towns, almost

without number, which a few years ago had no

name in the west of the United States, and whose

prospects of importance are continually rising,

lots of land are now sold by the foot ; and at

prices, which I should hardly dare name, lest I

should shock common belief. The individual

wealth created and accumulated in a few short

years, by the industry and perseverance of new

settlers, in these new territories, is not to be

counted. Their farms, their crops, their flocks

and herds, their houses and barns, their villages

and towns, their roads, schools and seminaries

of learning, churches and other public edifice^,

their canals and other public works, and number-

less improvements, public and private, and the

amazing fticilities, which all these creations aflbrd,

of augmenting private and public revenues;

—

m3

^ :' 'd

' < 1

:1

^:||

I I



:.>il*

(

1^

250 THE REVKNIIK ARISING FROM

» t

:u

;

!

all these go into the account of national wealth.

All these creations of huniaa industry are

even now being erected upon, raid will soon

spread themselves over, the wide territories,

which but very recently were possessed and

occupied by Indians.

Then surely they must be wanted ; and what

a pity they should be left unimproved! They

are no doubt covetable. For Indians, in their

last retreats, if permitted to select for themselves,

are always found on the best lands ; and ;is soon

as they are exposed in the market by Govern-

ment, they are rapidly taken up. As to the

argument of their being wanted, and that they

will be more productive to the world, in the

hands of the whites, I have nothing to say ; and

for this simple reason :—that I know of no code

of morals to support such an argument, for such

a purpose. America and the world are yet wide

enough for the lawful purposes of all human

beings. And it may be doubted whether the

time will ever come, when the necessities of

mankind will oblige them to do violence to each

other, in order to live ; or when those necessities

will ever make an apology for such a course of

procedure, as that, by which the American Abo-

rigines are now being driven from the east to

the west.

I
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It is proper in this place to observe, tlrvt one

source of wealth, expected by Georgia, besides

the possession and use of the Cherokee lands, is

the gold mines, which have recently been dis-

covered and opened there. Whether this was in

part the temptation, which urged her so hastily

to do such an amazing violence, is perhaps more

probable, than the proof ir tangible. The mines

have been supposed to be immensely and inex-

haustibly rich. It is these mines, to which refe-

rence is made in the letter of Chancellor Kent

to Judge Clayton, in the Appendix; and for a

decision concerning which, the latter gentleman

was dismissed from his presidency over a court

in Georgia ; that is, because he conscientiously

gave judgment in favour of the (J °rokees, and

against the State, whose officer he sas.

The question naturally arises here—what tvt/l

be done, and w, at ought to be done with the

revenues accruing from the sale of these lands,

on the east of the Mississippi, which have been

and are yet to be ceded by the Indians to the

Government of the United States? When the

people of that country shall be informed on this

subject, so as to be prepared to entertain proper

sentiments in regard to the treatment, which the

Indians have suffered from the hands of their

Government, this question, I trust, will receive

'Ml
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than resolve, that every penny of tlie public

income from the sale of lands, which have been

ceded by the Indians, shall be a sacred trust

for their benefit ? Nay, that their magnanimity

shall not stop there, if any thing more may be

necessary to redeem and save the people, who

have been so long " scattered " and so cruelly

•' peeled."' It may possibly be even well, that

this injustice has risen to such a pitch and be-

come so fiagrant, if it shall be overruled to work

tlioroiigh repentance in the heart of the nation,

that is responsible for their oppressions, so that

they shall resolve to spare no pains and no ex-

pense ; that they will go after tliose, whom the^

have ejected from their own rightful territories,

and supplanted ; that they will gather them uj)

in their arms, raise them to the proper dignities

of human society, and thoroughly atone before

heaven and the world the injuries they have

done them, or unwittingly permitted to be done.

This is indeed a hope I have allowed myself to

cherish—and the only and last hope I can rea-

sonably indulge for the American Indians. It is

perhaps possible to save them ; but it must be a

great and persevering effort of a great and united

people, whose virtue in the undertaking shall be

equal to their obligations and to the exigency
;

it must be on a scale o+' expenditure and of high

'111
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endeavour, it must be a great State enterprise,

of which there has been no former type. Far

it had been from me to undertake this office of

exposing their injuries and asserting their claims,

especially as it nvelves the honour of my own

country, T d not some reason to hope, that,

among tht .ru; influences operating to work

conviction ot thesv sacred obligations in the

hearts of the people of that country, this feeble

effort, if it should obtain any notice, might send

back at least a faint echo of the public sentiments

of the world to aid and quicken the hoped-for-

result. The cause is paramount to the minor

interests of a nation—it is the cause of humanity.

I would not unnecessarily expose the faults of my

own country ;—much less would I be silent over

the injuries of the injured, if I might hope to

relieve them.

I have been most happy to observe, that the

Secretary at War of the United States, in his

report of Nov. 25, 1832, to the President, and

through him to Congress and the nation, has

suggested the very plan now under consideration

of appropriating all the proceeds of Indian lands

for their improvement:

—

" It cannot be doubted," he says, " that a

course, so consistent with the dictates of justice,

and so honourable to the national character.

t
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would be approved by public aentiment. Should

we hereaftei discard all pecuniary advantage in

our purchases from the Indians, and confine

ourselves to the great objects of their removal

and establishment, and ta/ix* care that the pro-

ceeds of the cessions are applied to their

benefit, and in the most salutary manner, we

should go far towards discharging the ^n \

moral debt, which has come down to u^ as ,u'

inheritance, from the earlier period"^ f our

history, and which has been unfortunate./ in-

creased, during successive generation, r^ cir-

cumstances beyond our control. This policy

would nut be less wise than just. The time has

passed away, if it ever existed, when a revenue

derived ft'om such a source was necessary to the

Government. The remnant of our aboriginal

race may well look for the full value, and that

usefully applied, of the remnant of those immense

j)ossessions, which have passed from them to us,

and left no substantial evidences of permanent

advantage to them."

I confess myself gratified by this expression,

coming from such a quarter, and at so early a

period, in the shape of a recommendation to

the national legislature. It cannot now be lost

sight of; and if it is not soon taken up and

acted upon energetically, under a conscientious

I'
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sense of the demands of justice ; if Congress

does not soon resolve itself into a board of trust

for the safe keeping and faithful disbursement of

every farthing of income from Indian lands, for

the benefit of Indians, and to incur any other

expense, which; their good may require, they will

jnove themselves delinquent in one of the highest

and most sacred duties. I persuade myself, that

the voice of the nation will demand it, and that

it will be done. The injuries of that people

have come to a height, which demands an atone-

ment. And it was especially befitting the pre-

sent Secretary at War, that he should be the

first to propose it,

[rf '
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APPENDIX.

No. I.

TJie Opinion of the Supreme Court of the United

States, by Chief Justice Marshall, in the Case of

the Cherokee Indians^ January Term, 1832.

SAMUEL A. WORCESTER, V. THE STATE OF

GEORGIA.

'il^

This cause, in every point of view in which it

can be placed, is of the deepest interest.

The defendant is a State, a member of the

Union, vvhichhas exercised the powers of govern-

ment over a people who deny its jurisdiction, and

are under the protection of the United States.

The plaintiff is a citizen of the State of Ver-

mont, condemned to hard labour for four years in

the penitentiary of Georgia, under colour of an

rr
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act which he alleges to be repugnant to the con-

stitution, laws, and treaties of the United States.

The legislative power of a State, the control-

ling power of the constitution and laws of the

United States, the rights, if they have any, the

political existence of a once numerous and power-

ful people, the personal liberty of a citizen, arc

all involved in the subject now to be considered.

It behoves this Court, in every case, more

especially in this, to examine into its jurisdiction

with scrutinizing eyes, before it proceeds to the

exercise of a power which is controverted.

The first step in the performance of this duty,

is the incjuiry whether the record is properly

before the Court.

It is certified by the Clerk of the Court which

pronounced the judgment of condemnation under

which the plaintifl' in error is imprisoned, and is

also authenticated by the seal of the Court. It

is returned with, and annexed to a writ of error

issued in regular form, the citation being signed

by one of the Associate Justices of the Supreme

Court, and served on the Governor and Attorney

General of the State more than thirty days before

the commencement of the term to which the writ

of error was returnable.

The Judicial act,* so far as it prescribes the

* Judicial Act, sec. '22, 2'). \o\. II.
j)i».

6i, (io.
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mode of proceeding, appears to have been literally

pursued.

In February, 1797, a ride* was made on this

ftubject, in the following words: " It is ordered

by the Court that the Clerk of the Court to

which any writ of error shall be directed, may

make return to the same by transmitting a true

copy cf the record, and of all proceedings in the

same, under his hand and the seal of the ('ourt."

This has been done. But the signature of the

Judge has not been added to that of the Clerk.

The law does not require it. The rule does not

recjuire it.

In the case of Martin, r. Ilunter's-j- lessee, an

exception was taken to the return of the refusal

of the State Court to enter a prior judgment of

reversal by this Court, because it was not made

by the Judge of the State Court to which the

writ was directed ; but the exception was over-

ruled, and the return was held sufficient. In

Buel r. Van Ness, \. also a writ of error to a State

Court, the record was authenticated in the same

manner. No exception was taken to it. These

were civil cases. But it has been truly said at

the bar, that, in regard to tins process, the law

i>i
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makes no distinction between a criminal and civil

case. The same return is required in botli. If

the sanction of the Court could be necessary for

the establishment of this position, it has been

silently given.

M'Culloch /'. the State of Maryland,* was a

fjffi tarn action, brought to recover a penalty, and

the record was authenticated by the seal of the

Court and the signature of the Clerk, without

that of a Judge. Brown et al. i\ the State of

Maryland, was an indictment for a fine and for-

feiture. The record in this case, too, was authen-

ticated by the seal of the Court and the certificate

of the Clerk. The practice is both ways.

The record, then, according to the Judiciary

act, and the rule and practice of the Court, is

regularly before us.

The more important inquiry is, does it exhibit

a case cognizable by this tribunal ?

The indictment charges the plaintiff in error

and others, being white persons, with the offence

of " residing within the limits of the Cherokee

nation without a hcence," and "without having

taken the oath to support and defend the Consti-

tution and laws of the State of Georgia."

The defendant in the State Court appeared in

proper person, and filed the following plea:

* Ith Wli. 3 If).
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" And the said Samuel A. Worcester, in liis

own proper person, comes and says, that this

court ought not to take further cognizance of the

action and prosecution aforesaid, because, he

says, that on the 15th day of July, in the year

18.31, he was, and still is, a resident in the

Cherokee nation ; and that the said supposed

crime or crimes, and each of them, were com-

mitted, if committed at all, at the town of New
Echota, in the said Cherokee nation, out of the

jurisdiction of this court, and not in the county

Gwinnett, or elsewhere within the jurisdiction of

this court : and this defendant saith, that he is

a citize'i of the State of Vermont, one of the

United States of America, and that he entered

the aforesaid Cherokee nation, in the capacity of

a duly authorized missionary of the American

Board of Commissioners for Foreign Missions,

under the authority of the President of the United

States, and has not since been required by him

to leave it: tliat he was, at the time of his arrost,

engaged in preaching the Gospel to the Cherokee

Indians, and in translating the sacred Scriptures

into their language, with the permission and

approval of the said Cherokee nation, and in

accordance with the luimane policy of the Govern-

ment of the United States for the civilization

and improvement of the Indians; and that his



ml
.1 i

;^'|i

26 1 APPENDIX.

h%i ,
>

if
'

'. ,

'

residence there, for this purpose, is the residence

charged in tlie aforesaid indictment ; and tliis

defendant further saith, that this prosecution of

the State of Georgia ought not to liave or main-

tain, because, he saith, that several treaties have,

from time to time, been entered into between the

United Statv^s and tlie Cherokee nation of Indians,

to wit: at Hopewell, on the 28th day of Novem-

ber, 1785; at Holston, on the 2d day of July,

1791 ; at Philadelphia, on the 2(kh day of June.

1794; at Tellico, on the 2d day of October.

1798; at Tellico, on the 21th day of October,

1804; at Tellico, on the 25t]i day of Oct(>l)cr,

1805; at Tellico, on the 27th day of October,

1805; at Washington city, on the 7th day of

January, 1805; at Washington city, on 0\c 22d

day of March, 1816; at the Chickasaw Council

House, on the 14th day of S'^'Wember, 1816; at

the Cherokee Age'H'y, on iht ith day of July,

1817 ; and at Washington city, on the 22d day of

February, 1819—all of which treaties have been

duly ratified by the Senate of the United States

of America; and by which treaties, the United

States of America, acknowledge the said Chero-

kee Nation to be a Sovereign Nation, authorized

to govern themselves, and all persons w!io have

iettlrd within their territory, free from any right

of legislative interference by the several States



APPENDIX. 2G3

composing the United States of America, in re-

ference to acts done within their own territory

:

and, by which treaties, tlie whole of the terri-

tory now occupied by the Cherokee Nation, on

the east of the Mississippi, has been solemnly

guaranteed to them, all of which treaties are

existing treaties at this day, and in full force.

By these treaties, and particularly by the treaties

of Hopewell and Holston, the aforesaid territory

is acknowledged to lie without the jurisdiction ot

the several States composing the Union of the

United States ; and it is thereby specially stipu-

lated, that the citizens of the United States shall

not enter the aforesaid territory, even on a visit,

without a passport from the Governor of a State,

or from some one duly authori/'^d thereto by

the President of the United States ; all of which

will more fully and at large appear, by reference

to the aforesaid treaties. And this defendant

saith, that the several acts charged in the bi of

indictment, were done, or omitted to be doiu , if

at all, within the said territory so recogni/ d as

belonging to the said nation, and so, as aforesaid,

held by them, under the guarantee of the •. nited

States ; that, for those acts, the defendant is

not amenable to the laws of Georgia, nor to the

jurisdiction of the courts of the said State ; a!id

that the laws of the State of Georgia, ' -liich

VOL. II. N
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profess to add the said territory to the several

adjacent counties of the said State, and to extend

the laws of Georgia over tlie said territory, and

persons inhabiting the same ; and, in particular,

the act on which this indictment versus this de-

fendant is grounded, to wit :
' An act entitled

an act to prevent the exercise of assumed and

arbitrary power, by all persons, under pretext

of authority from the Cherokee Indians, and

their laws, and to prevent white persons from

residing within that part of the chartered limits

of Georgia, occupied by the Cherokee Indians,

and to provide a guard for the protection of the

gold mines, and to enforce the laws of the State

withi.i tlie aforesaid territory,' are repugnant to

the aforesaid treaties, which, according to the

Constitution of the United States, compose a

part of the supreme law of the land; and that

these laws of Georgia are, therefore, uncon-

stitutional, void, and of no effect; that the said

laws of Georgia are also unconstitutional and

void, beca^ise they impair the obligation of the

va'joiis coiilracts formed by and betwceii the

aforesaid Cher- -kee Nation and the said United

States 0* AiuerJca, as above recited: also, that

the said la '

i of Georgia are unconstitutional and

void, becau e they interfere with, and attempt to

regulate and control the intercourse with the

V-z^
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^said Cliorokce nation, wliicli, by the said Con-

stitution, belongs exc'usivcly to the Congress of

the United States; arid because tlie said laws

are repugnant to the statute of the United States,

passed on the — day of Marcli, 180S, entitled

' An Act to regulate Trade and Intercourse with

the Indian Tribes, and to preserve Peace on the

Frontiers:' and that, therefore, this Court has

no jurisdiction to cause this defendant to make

further or other answer to the said bill of indict-

ment, or further to try and punish this defendant

for the said supposed offence or offences alleged

in the bill of indictment, or any of ihem : and,

therefore, this defendant prays judgment whether

he shall be held bound to answer further to said

indictment."

This plea was overruled by the Court. And

the prisoner, being arraigned, pleaded. Not guilty.

'J'he jury found a verdict against him, and the

Court sentenced him to hard labour, in the peni-

tentiary, for the term of four years.

By overruling this plea, the Court decided that

the matter it contained was not a bar to the action.

The plea, therefore, must be examined for the

purpose of determining whether it makes a case

which brings the party within the provisions of

the 25th section of the *•' Act to establish the

judicial Courts of the United States."
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The plea avers that the residence, charged in

the indictment, was under the authority of the

President of the United States, and with the

permission and approval of the Cherokee nation :

that the treaties suhsisting between the United

States and the Cherokees, acknowledged their

right as a sovereign nation to govern themselves

and all persons who have settled within their

territory, free from any right of legislative inter-

ference by the several States composing the

United States of America ; that the act under

which the prosecution was instituted is repugnant

to the said treaties, and is, therefore, unconstitu-

tional and void ; that the said act is, also,

unconstitutional ; because it interferes with, and

attempts to regulate and control, the intercourse

wid- the Cherokee nation, which belongs, ex-

clusively, to Congress ; and, because, also, it is

repugnant to the statute of the United States,

entitled '* An Act to regulate Trade and Inter-

course with the Indian Tribes, and to preserve

Peace on the Frontiers."

Let the averments of this plea be compared

with the 25th section of the Judicial Act.

That section enumerates the cases in which

the final judgment or decree of a State Court

may be revised in the Supreme Court of the

United States. These are, '' where is drawn in

I
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(question the validity of a treaty or statute of, or

an authority exercised under tlie United States,

and the decision is against tlieir validity ; or

where is drawn in question the validity of a

statute of, or an authority exercised under, any

State, on the ground of their being repugnant

to the Constitution, treaties, or laws of the

United States, and the decision is in favour of

such their validity ; or where is drawn in ques-

tion the construction of any clause of the Con-

stitution, or of a treaty, or statute of, or commis-

sion held under, the United States, and the

decision is against the title, right, privilege, or

exemption, specially set up or claimed by either

party, under such clause of the said Constitution,

treaty, statute or commission."

The indictment and plea, in this case, draw in

question, we think, the validity of the treaties

made by the United States with the Cherokee

Indians. If not so, their construction is cer-

tainly drawn in question ; and the decision has

been, if not against their validity
— '' against the

right, privilege, or exemption, specially set up

and claimed under them." They also draw into

question the validity of a statute of the State of

Georgia, " on the ground of its being repugnant to

the Constitution, treaties, and laws of the United

States, and the deci'^ion is in favour of its validity/'
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It is, then, wc think, too clear for controversy,

that the act of Congress, by whicli tliis Court is

itituted, h itth <l ofcourse,

imposed on it tiie duty of exercising jurisdiction

in this case. This duty, however unpleasant,

cannot he avoided. Those who hll the judicial

department have no discretion in selecting the

subjects to be brought before them. We must

examine the defence set up in this plea. We
must inquire and decide whether the act of the

Legislature of Georgia, under which the plaintifll"

in error has been prosecuted and condemned, be

consistent with, or repugnant to, the Constitution,

laws, and treaties, of the United States.

It has been said at the bar, that the acts of the

Legislature of Georgia seize on the whole Che-

rokee country, parcel it out among the neigh-

bouring counties of the State, extend her code

over the whole country, abolish its institutions

and its laws, and annihilate its political existence.

If this be the general effect of the system, let

us inquire into the effect of the particular statute

and section on which the indictment is founded.

It enacts, that " All white persons residing

within the limits of the Cherokee nation on the

first day of March next, or at any time there-»

after, without a license or permit from his Excel-

lency the Governor, or from such agent as his
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Excellency the Governor sliall authorize to «(rant

such })erinit or license, and who shall not have

taken the oath hereinafter required, shall l)e

guilty of a high niisd' nieanour, and, Uj)on convic-

tion thereof, shall he punished hy contincnient to

the penitentiary, at hard labour, for a term not

less than four years."

The 11th section authorizes the Governor,

" should he deem it necessary for the protection

of the mines, or the enforcement of the laws in

force within the Cherokee n:<tion, to raise and

organize a guard," &c.

The 13th section enacts, '* that the said guard,

or any member of it, shall be, and they are

hereby authorized and empowered to arrest any

person legally charged with or detected in a vio-

lation of tiie laws of this State, and to convey, as

soon as practicable, the person so arrested, before

a justice of the peace, judge of the superior, or

justice of inferior court of this State, to be dealt

with according to law."

The extra-territorial power of every legislature

being limited in its action, to its own citizens or

subjects, the very passage of this act is an asser-

tion ofjurisdiction over tlie Cherokee nation, and

of the rights and powers consequent on juris-

diction.

The first step, then, in the inquiry which the

'
..
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constitution and laws impose on this court, is an

examination of the rightfiihiess of this claim.

America, separated from Europe by a wide

ocean, was inhabited by a distinct people, divided

into separate nations, independent of each other

and of the rest of the world, having institutions

of their own, and governing themselves by their

own laws. It is difficult to comprehend the pro-

position, that the inhabitants of either quarter of

the globe could have rightful original claims of

dominion over the inhabitants of the other, or

over the lands they occupied ; or that the dis-

covery of either by the other should give the

discoverer rights in the country discovered which

annul the pre-existing rights of its ancient pos-

sessors.

After lying concealed for a series of ages, the

enterprise of Europe, guided by nautical science,

conducted some of her adventurous sons into

this western world. They found it in posses-

sion of a people who had made small progress in

agriculture or manufactures, and whose general

employment was war, hunting, and fishing.

Did these adventurers, by sailing along the

coast, and occasionally landing on it, acquire for

the several Governments to whom they belonged,

or by whom they were commissioned, a rightful

l)roperty in the soil, from the Atlantic to the

I
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Pacific ; or rightful dominion over the niinierous

people who occupied it ? Or has nature, or the

great Creator of all things, conferred their rights

over hunters and fishermen, or agriculturists and

manufacturers?

But power, war, conquest, give rights which,

after possession, are conceded by the world, and

which can never be controverted by those on

whom they descend. We proceed, then, to the

actual state of things, having glanced at their

origin ; because holding it in our recollection

might shed some light on existing pretensioi\s.

The great maritime powers of Europe dis-

covered and visited different parts of this

continent at nearly the same time. The object

was too immense for any one of them to grasp

the whole ; and the claimants were too powerful

to submit to the exclusive or unreasonable pre-

tensions of any single potentate. To avoid

bloody conflicts, which might terminate dis-

astrously to all, it was necessary for the nations

of Europe to establish some principle which all

should acknowledge, and which should decide

their respective rights as between themselves.

This principle, suggested by the actual state of

things, was " that discovery gave title to the

Government by whose subjects or by whose

authority it was made, against all other European
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Governments, which title might be consummated

by possession."*

This principle, acknowledged by all Euro-

peans, because it was the interest of all to

acknowledge it, gave to the nation making the

discovery, as its inevitable consequence, the sole

right of acquiring the soil, and making settle-

ments on it. It was an exclusive principle,

which shut out the right of competition among

those who had agreed to it: not one which

could annul the previous right of those who had

not agreed to it. It regulated the right given by

discovery among the European discoverers ; but

could not affect the rights of those already in

possession, either as original occupants, or as

occupants by virtue of a discovery made before

the memory of man. It gave the exclusive right

to purchase, but did not found that right on a

denial of the right of the possessor to sell.

The relation between the Europeans and ihe

natives was determined in each case by the par-

ticular Government which asserted and could

maintain this pre-emptive privilege in the par-

ticular place. The United States succeeded to

all the claims of Great Britain, both territorial

and political ; but no attempt, so far as is known,

has been made to enlarge them. So far as they

* Wheaton, 573,

•.A»
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existed merely in theory, or were in their nature

only exclusive of the claims of other European

nations, they still retain their original character,

and remain dormant. So far as they have been

practically exerted, they exist in fact, are under-

stood by both parties, are asserted by the one,

and admitted by the other.

Soon after Great Britain determined on plant-

ing colonies in America, the king granted

charters to companies of his subjects, who asso-

ciated for the purpose of carrying the views of

the crown into effect, and of enriching them-

selves. The first of these charters was made

before possession was taken of any part of the

country. They purport generally to convey the

soil, from the Atlantic to the South Sea. This

soil was occupied by numerous and warlike

nations, equally willing and able to defend their

possessions. The extravagant and absurd idea,

that the feeble settlements made on the sea

coast, or the companies under whom they were

made, acquired legitimate power by them to

govern the people, or occupy the lands from sea

to sea, did not enter the mind of any man.

They were well understood to convey the title

which, according to the common law of Euro-

pean sovereigns respecting America, they might

rightfully convey, and no more. This was the

'A
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exclusive right of purcliasitig such lands as the

natives were wiHing to sell. The crown could

not be understood to grant what the crown did

not afiect to claim, nor was it so understood.

The power of making war is conferred by

these charters on the colonies, but defensive war

alone seems to have been contemplated. In the

first charter to the first and second colonies, they

are empowered, " for their several defences to

encounter, expulse, repel, and resist, all persons,

who shall, vuthout license," attempt to inhabit

" within the said precincts and limits of the said

several colonies, or that shall enterprise, or

attempt at any time hereafter, the least detriment

or annoyancv? of the said several colonies or

plantations."

The charter to Connecticut concludes a general

power to make defensive war with these terms :

"And n^ow just causes to invade and destroy

the natives, or other enemies of the said colony."

The same power, in the same words, is con-

ferred on the Government of Rhode-Island.

This power to repel invasion, and, upon just

cause, to invade and destroy the natives, autho-

rizes offensive as well as defensive war, but only

" on just cause." The very terms imply the

existence of a country to be invaded, and of an

enemy who has given just cause of war.

„i

>;)

\

i

¥



APPENDIX. 277

m

The charter to Wilham Penn contains the

following recital :
" And because, in so remote a

country, near so many barbarous nations, the

incursions, as well of the savages themselves as

other enemies, pirates and robbers, may pro-

bably be feared, therefore we have given," &c.

The instrument then confers the power of

war.

These barbarous nations wliose incursions

were feared, and to repel whose incursions the

power to make war was given, were surely not

considered as the subjects of Penn, or occupying

his lands during his pleasure.

The same clause is introduced into the charter

to Lord Baltimore.

The charter to Georgia professes to be granted

for the charitable purpose of enabling poor sub-

jects to gain a comfortable subsistence by culti-

vating lands in the American provinces, " at

present waste and desolate." It recites :
—" And

whereas our provinces in North America have

been frequently ravaged by Indian enemies,

more especially that of South Carolina, which, in

the late war, by the neighbouring savages, was

laid waste by fire and sword, and great numbers

of the English inhabitants miserably massacred

;

and our loving subjects who now inhabit there,

by reason of the smallness of their numbers, will,
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in case of any new war, be exposed to the like

calamities, inasmuch as their whole southern

frontier continueth unsettled, and lieth open to

the said savages."

These motives for planting the new colony

are incompatible with the lofty ideas of granting

the soil, and all its inhabitants, from sea to sea.

They demonstrate the truth, that these grants

asserted a title against Europeans only, and

were considered as blank paper, so far as the

rights of the natives were concerned. The

power of war is given only for defence, not for

conquest.

The charters contain passages, showing one

of their objects to be the civilization of the

Indians, and their conversion to Christianity—
objects to be accomplished by conciliating con-

duct, and good example ; not by extermination.

The actual state of things, and the practice of

European nations, on so much of the American

continent as lies' between the Mississippi and the

Atlantic, explain their claims and the charters

they granted. Their pretensions unavoidably

interfered with each other ; though the discovery

of one was admitted by all to exclude the claim

of any other, the extent of that discovery was the

subject of unceasing contest. Bloody conflicts

arose between them, which gave importance and
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security to the neighbouring nations. Fierce and

warhke in their character, they might be lorniid-

able enemies, or effn live friends. Instead of

rousing their resentments, by asserting claims to

their lands, or to dominion over their persons,

their alliance was sought by flattering professions,

and purchased by rich presents. The English,

the French, and the Spaniards, were equally

competitors for their friendship and their aid.

Not well acquainted with the exact meaning of

words, nor supposing it to be material whether

they were called the subjects, or the children of

their father in Europe ; lavish in professions of

duty, and affection, in return for the rich presents

they received; so long as their actual indepen-

dence was untouched, and their right to self-

government acknowledged, they were willing to

place dependence on the power which furnished

supplies of which they were in absolute need,

and restrained dangerous intruders from enter-

ing their country : and this ^7as probably the

sense in which the term was understood by

them.

Certain it is, that our history furnishes no ex-

ample, from the first settlement of our country,

of any attempt, on the part of the crown, to in-

terfere with the internal aifairs of the Indians,

further than to keep out the agents of foreign
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powers, who, as traders or otherwise, might

seduce them into foreign alhances. The King

purchased their lands when they were wiUing to

sell, at a price they were willing to take; but

never coerced a surrender of them. He also

purchased their alliance and dependence by sub-

sidies ; but never intruded into the interior of

their aflairs, or interfered with their self-govern-

ment, so far as respected themselves only.

The general views of (ireat Britain, with re-

gard to the Indians, were detailed by Mr. Stuart,

superintendent of Indian affairs, in a speech de-

livered at Mobile, in the presence of several

persons of distinction, soon after the peace of

I7G3. Towards the conclusion he says, " Lastly,

I inform you that it is the King's order to all his

governors and subjects to treat the Indians with

justice and humanity, and to forbear all en-

croachments on the territories allotted to them

;

accordingly all individuals are prohibited from

purchasing any of your lands; but, as you know,

that your white brethren cannot feed you when

you visit them, unless you give them grounds to

plant, it is expected that you will cede lands to

the King for that purpose. But, whenever you

shall be pleased to surrender any of your terri-

tories to his majesty, it must be done, for the

future, at a public meeting of your nation, when

m
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the fjovernors of tlic provinces, or tlic superin-

tendent sliall be present, and obtain the consent

of all your people. The boundaries of your

hunting-grounds will be accurately fixed, and no

settlement permitted to be made upon them.

As you may be assured that all treaties with you

will be fjiithl'iilly l<ept, so it is expected that you,

also, will be careful strictly to observe them."

The proclamation issued by the King of Great

Britain, in 17G3, soon after the ratification of the

articles of peace, forbids the gov -mors of any of

the colonies to grant warrants of survey ; or pass

patents upon any lands whatever, which not

having been ceded to, or purchased by us (the

King) as aforesaid, are reserved to the said In-

dians, or any of them.

The proclamation proceeds, " And we do fur-

ther declare it to be our royal will and pleasure,

for the present, as aforesaid, to reserve, under

our sovereignty, protection and dominion, for the

use of the said Indians, all the lands and terri-

tories" " lying to the westward of the sources of

O.e rivers which fall into the sea, from the west

and northwest as aforesaid : and we do hereby

strictly forbid, on pain of our displeasure, all our

loving subjects from making any purchases or

settlements whatever, or taking possession of

any of the lands above reserved, without our

'< 41
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especial leave or license for that purpose first

obtained."

"And we do further strictly enjoin and require

all persons whatever, who have, either wilfully or

inadvertently, seated themselves upon any lands

within the countries above described, or upon

any other lands which, not having been ceded

to, or purchased by us, r.re still reserved to the

said Indians, as aforesaid, forthwith to remove

themselves from such settlements."

A proclamation issued by Governor Gage, in

1772, contains the following passage: "Whereas

many persons, contrary to the positive orders of

the King, upon this subject, have undertaken to

make settlements beyond the boundaries fixed

by the treaties made with the Indian nations,

which boundaries ought to serve as a barrier

between the whites and the said nations;"

particularly on the Ouabache, the proclamation

orders such persons to quit these countries

without delay.

Such was the policy of Great Britain towards

the Indian nations inhabiting the territory from

which she excluded all other Europeans ; such

her claims, and such her practical exposition of

the charters she had granted ; she considers them

as nations capable of maintaining the relations of

peace and war ; of governing themselves, under

f--
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licr protection; and she made treaties with tliem,

the ohhgation of whicli she ackiio\vle(l«;e(l.

This was tlie settled state of thin^^s wlien tlie war

of our Revolution eomnieneed. The influence of

our enemy was estahlished; her resources enabled

her to keep up that influence; and the colonists

had much cause for the apprehension that the

Indian nations would, as the allies of Great

Britian, add their arms to hers. This, as was to

he expected, became an object of great solicitude

to Congress. Far from advancing a claim to

their lands, or asserting any right of dominion

over them, Congress resolved *' that the securing

and preserving the friendship of the Indian

nations, appears to be a subject of the utmost

moment to these colonies."

The early journals of Congress exhibit the

most anxious desire to conciliate the Indian

nations. Three Indian departments were esta-

blished, and commissioners appointed in each,

''to treat with the Indians in their respective

departments, in the name and on behalf of the

united colonies, in order to preserve peace

and friendship with the said Indians, and to

prevent their taking any part in the present

commotions."

The most strenuous exertions were made to pro-

cure those supplies on which Indian friendship

^i
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was supposed to depend, and every thing which

might excite hostihty was avoided.

The first treaty was made with the Delawares,

in September, 1788.

The language of equaHty in which it is drawn

evinces the temper with which the negotiation

was undertaken, and the opinion which then pre-

vailed in the United States.

" 1st. That all offeiiCes or acts of hostility, by

one or either of the contracting parties against

the other, be mutually forgiven, and buried in the

depth of oblivion, never more to be had in re-

membrance.

"2d. That a perpetual peace and friendship

shall, from henceforth, take place, and subsist be-

tween the contracting parties aforesaid through all

succeeding generations : and ifeither of the parties

are engaged in a just and necessary war, with any

other nation or nations, that then each shall

assist the other, in due proportion to their

abilities, till their enemies are brought to reason-

able terms of accommodation," &c.

3d. The third art' z\e stipulates, among other

things, a free passage for the American troops

through the Delaware nation, and engages that

they shall be furnished with provisions and other

necessaries at their value.

" 4th. Kor the better security of the peace and

•.
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friendship now entered into by the contracting

parties against all infractions of the same by the

citizens of either party, to the prejudice of the

other, neither party sliall proceed to the infliction

of punishments on the citizens of the other, other-

wise than by securing the offender or offenders,

by imprisonment, or any otl\ei competent means,

till a fair and impartial trial can be had by judges

or juries of both parties, as near as can be to the

laws, customs and usages of the contracting par-

ties, and natural justice," &c.

5th. The fifth article regulates the trade be-

tween the contracting parties, in a manner entirely

equal.

6th. The sixth article is entitled to peculiar

attention, as it contains a disclaimer of designs

which were, ai that time, ascribed to the United

States, by their enemies, and from the imputation

of which Congress was then peculiarly anxious

to free the Government. It is in these words

:

" ^^ hereas the enemies of the United States have

endeavoured by every artifice in their power, to

possess the Indians in general with an opinion

that it is the design of th** States aforesaid to ex-

tirpate the Indians, and take possession of their

country : to obviate such false suggestion, the

United States do engage to guaranty to the

aforesaid nation of IJcbwares, ind their heirs,
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all their territorial rights in the fullest and most

ample manner, as it hath been bounded by former

treaties, as long as the said Delaware nation shall

abide by, and hold fast, the chain of friendship

now entered into."

The parties further agree, that other tribes,

friendly to the interest of the United States, may

be invited to form a State, whereof the Delaware

nation shall be the head, and have a repre-

sentation in Congress.

This treaty, in its language, and in its pro-

visions, is formed, as near as may be, on the

model of treaties between the crowned heads of

Europe.

The sixth article shows how Congress th°n

treated the injurious calumny of cherishing de-

signs unfriendly to the political and civil rights

of the Indians.

During the war of the Revolution, the Clie-

rokees took part with vhe British. After its ter-

m; nation, the United States, though desirous of

peace, did not feel its necessity so strongly as

v/hile the war continued. Their political situa-

tion being changed, they might very well think it

ad' Uable to assume a higher tone, and to impress

on the Cherokecs the same respect for Congress,

which was before felt for the King of Great

Britain. This may account for the language of

:
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the trc'ty of Hopewell. There is the more rea-

son for supposing that the Cherokee chiefs were

not very critical judges of the language, from the

fact that every one makes his mark; no chief

was capable of signing his name. It is probable

the treaty was interpreted to them.

The treaty is introduced with the declaration,

that *' The Commissioners Plenipotentiary of the

United States give perce to all the Cherokees,

and receive them into the favour and protection

of the United Staies of America, on the following

conditions :"

—

When the United States gave peace, did they

not also receive it? Were not bjth parties de-

sirous of it? If we consult the history of the

day, does it not inform us that the TJnited States

were at least as anxious to obtain it as the

Cherokees ? We may ask, further : Did the

Cherokees come to the seat of the American

Government to solicit peace ; or, did the Ame-

rican Commissioners go to them to obtain it ? The

treaty was made at Hopewell, not at New-York.

The word " give," then, has no real importance

attached to it.

The first and second article stipulate for the

mutual restoration of prisoners, and of course

equal.

The third article acknowledges the Cherokees ,1 1-.]

i
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to be under the protection of the United States

of America, and of no otlier power.

This stipulation is found in the Indian

treaties with Great Britain ; and may probably

be found in those with other European Powers.

Its origin may be traced to the nature of their

connexion with those Powers ; and its true

meaning is discerned in their relative situation.

The general law of European sovereigns, re-

specting their claims in America, limited the

intercourse of Indians, in a great degree, to the

particular potentate, whose ultimate right of do-

main was acknowledged by the others. This

was the general state of things in time of peace.

It was sometimes changed in war. The con-

sequence was, that their supplies were derived

chiefly from that nation, and their trade confined

to it. Goods, indispensable to their comfort, in

the shape of presents, w^ere received from the

same hand. What was of still more importance,

the strong hand of Government was interposed

to restrain the licentious and disorderly from in-

truding into their country, from encroachments

on their lands, and from those acts of violence

which are often attended by reciprocal murder.

The Indians perceived in this protection only

what was bereficial to themselves—an engage-

ment to punish aggressors on them. It involved

,
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practically no claim to their lands, no dominion

over their persons. It merely hound the nation

to the British crown, as a dependent ally, claim-

ing the protection of a powerful friend and

neighbour, and receiving the advantages of that

protection, without involving a surrender of their

national character.

This is the true meaning of the stipulation
;

and is undoubtedly the sense in which it was

made. Neither the British Government nor the

Cherokees ever understood it otherwise.

The same stipulation entered into with the

United States, is undoubtedly to be construed

in the same manner. They receive the Cherokee

nation into their favour and protection. The

Cherokees acknowledge themselves to be under

the protection of the Uniied States, and of no

other power. Protection does not imply the

destruction of the protected. The manner in

which this stipulation was understood by the

American Government, is explained by the lan-

guage and acts of our first President.

Thefourth article draws the boundary between

the Indians and the citizens of the United States.

But, in describing this boundary, the term

" allotted," and the term *' hunting -gr' and"

are used.

Is it reasonable to suppose, that the Indians,

VOL. II. O
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who could not write, and most probably could

not read, who certainly were not critical judges

of our language, should distinguish the word

" allotted" from the words " marked out?" The

actual subject of contract was the dividing line

between the two nations, and their attention may

very well be supposed to have been confined to

that subject. When, in fact, they were ceding

lands to the United States, and describing the

extent of their cession, it may very well be sup-

posed that they might not understand the term

employed, as indicating, that instead of granting

they were receiving lands. If the term would

admit of no other signification, which is not

conceded, its being understood is so apparent,

and results so necessarily from the whole trans-

action, that it must, we think, be taken in the

sense in which it was most obviously used.

So with respect to the words " hunting-grounds."

Hunting was at that time the principal occupation

of the Indians, and their land was more used for

that purpose than for any other. It could not,

however, be supposed, that any intention existed

of restricting the full use of the lands they re-

served.

To the United States, it could be a matter of

no concern, whetlier their whole territory was

devoted to hunting - grounds, or whether an

5;
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occasional village, an occasional corn-field, inter-

rupted, and gave some variety to the scene.

These terms had been used in their treaties

with Great Britain, and had never been mis-

understood. They had never been supposed to

imply a right in the British Government to take

their lands, or to interfere with their internal

government.

TheJifth article withdraws the protection of the

United States from any citizen who has settled,

or shall settle, on the lands allotted to the Indians,

for their hunting-grounds, and stipulates that if

he shall not remove within six months, the

Indians may punish him.

The sixt/i and seventh art'cies stipulate for

the punishment of the citizens of either country,

who may commit offences on or a<.' linst the

citizens of the other. The only inference to be

drawn from them is, that the United States con-

sidered the Cherokees as a nation.

The ninth article is in these words :
" For the

benefit and comfort of the Indians, and for the

prevention of injuries and oppressions on the

part of the citizens or Indians, the United States,

in Congress assembled, shall have the sole and

exclusive right of regulating the trade with the

Indians, and managing all their affairs as they

think proper."

o2
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To construe tlie expression " managing all

their affairs," into a surrender cf self-government,

would be, we think, a perversion of their neces-

sary meaning, and a departure from the con-

struction which has been uniformly put on them.

The great subject of the article is the Indian

trade. The influence it gave, made it desirable

that Congress should possess it. The Commis-

sioners brought forward the claim, with the pro-

fession that their motive was ** the benefit and

comfort of the Indians, and the prevention of

injuries and oppressions." This may be true, as

respects the regulation of their trade, but cannot

be true as respects the management of all their

aflfairs. The most important of these is the

cession of their lands, and security against in-

truders on them. Is it credible that they could

have considered themselves as surrendering to

the United States the right to dictate their future

cessions, and the terms on which they should be

made? or to compel their submission to the

violence of disorderly and licentious intruders ?

It is equally inconceivable that they could have

supposed themselves, by a phrase thus slipped

into an article, on another and most interesting

subject, to have divested themselves of the right

of self-government on subjects not connected

with trade. Such a measure could not be *'for

I.
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their benefit and comfort," or for " the preven-

tion of injuries and oppression." Such a con-

struction would be inconsistent with tlie spirit of

this and of all subsequent treaties ; especially of

those articles which recoirnize the right of the

Cherokees to declare hostilities, and to make war.

It would convert a treaty of peace covertly into

an act, annihilating the political existence of one

of the parties. Had such a result been intended,

it would have been openly avowed.

This treaty contains a few terms capable of

being used in a sense which could not have been

intended at the time, and which is consistent

with the practical construction which has always

been put upon them ; but its essential articles

treat the Cherokees as a nation capable of main-

taining the relations of peace and war ; and

ascertain the boundaries between them and the

United States.

The treaty of Hopewell seems not *o have

established a solid peace. To accommodate the

differences still existing between the State of

Georgia and the Cherokee nation, the treaty of

Holston was negotiated, in July, 1791. The

existing Constitution of the United States had

been then adopted, and the Government, having

more intrinsic capacity to enforce its just claims,

was perhaps less mindful of high soundini?

«4itj
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Power. They assumed the relation with the

United States which had before subsisted with

Great Britain.

This rehition was tliat of a nation claimin«( and

receiving the protection of one more powerful

;

not that of individuals abandoning their nationa'

character, and submitting as subjects to the laws

of a master.

The third article contains a perfectly equal

stipulation for the surrender of prisoners.

T\\c fourth article declares, that " the bound-

ary between the United States and the Cherokee

nation shall be as follows : — Beginning," &c.

We hear no more of '* allotments," or of '* hunt-

ing-grounds." A boundary is described, between

nation and nation, by mutual consent. The na-

tional character of each, the ability of each to

establish this boundary, is acknowledged by the

other. To preclude for ever all disputes, it is

agreed that it shall be plainly marked by com-

missioners, to be appointed by each party ; and,

in order to extinguish for ever all claim of the

Cherokees to the ceded lands, an additional con-

sideration is to be paid by the United States.

For tbis additional consideration the Cherokees

release all right to the ceded land, for ever.

By the Jifth article, the Cherokees allow the

United States a road through their country and

mm
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tlic navigation of the Tennessee river. Tlie ae-

ccptance of those cessions is an acknowledgment

of the right of the Chcrokees to make or withhoUl

them.

By thcsU't/i article it is agreed, on the part of

the Cherokees, that the United States shall have

the sole and exclusive right of regulating their

trade. No claim is made to the " management

of all their affairs." The stipulation has already

been explained. The observation may be re-

peated, that the stipulation is itself an admission

of their right to make or refuse it.

By the seventh article, the United States

solemnly guaranty to the Cherokee nation all

their lands not hereby ceded.

The eighth article relinquishes to the Che-

rokees any citizens of the United States who

may settle on their lands ; and the ninth forbids

any citizen of the United States to hunt on their

lands, or to enter their country without a passport.

The remaining articles are equal, and contain

stipulations which would be made only with a

nation admitted to be capable of governing itself.

This treaty, thus explicitly recognizing the

national character of the Cherokees, and their

right of self-government ; thus guaranteeing their

lands ; assuming the duty of protection, and of

course pledging the faith of the United States
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for that protection ; lias been frequently rencwnl,

and is now in full force.

To the general ple(l;L(e of protection have been

added several specific pledges, deemed valuable

by the Indians. Some of these restrain the

citizens of the United States from encroachments

on the Cherokee country, and ])rovi(le for the

punishment of intruders.

From the commencement of our Government,

Congress passed acts to regulate the trade and

intercourse with the Indians which treat tlicm

as nations, respect their rights, and manifest a

firm purpose to afford that protection wliieh

treaties stipulate. All these acts, and especially

that of 1802, which is still in force, manifestly

consider the several Indian nations as distinct

political communities, having territorial bound-

aries, within which their authority is exclusive,

and having a right to all the lands within these

boundaries, which is not only acknowledged, but

guaranteed by the United States.

In 1819, Congress passed an act for promoting

those humane designs of civilizing the neighbour-

ing Indians which had long been cherished by

the Executive. It enacts, " That, for the pur-

pose of providing against the further decline and

final extinction of the Indian tribes adjoining

to the frontier settlements of tlie United States,

o3
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and for introducing among them the habits and

arts of civiHzation, the President of the United

States shall be, and he is hereby authorized, in

every case where he shall judge improvement in

the habits and condition of such Indians prac-

ticable, and that the means of instruction can be

introduced, ivith their own consent, to employ

capable persons, of good moral character, to in-

struct them in the mode of agriculture suited to

their situation ; and for teaching their children

in reading, writing, and arithmetic ; and for per-

forming such other duties as may be enjoined,

according to such instructions and rules as the

President may give and prescribe for the regu-

lation of their conduct in the discharge of their

duties."

This act avowedly contemplates the preserva-

tion of the Indian nations as an object sought by

the United States, and proposes to effect this

object by civilizing and converting them from

hunters into agriculturists. Though the Chero-

kees had already made considerable progress in

this improvement, it cannot be doubted that

the general words of the act comprehend them.

Their advance in the " habits and arts of civili-

zation," rather encouraged perseverance in the

laudable exertions still farther to meliorate their

condition. This act furnishes strong additional
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evidence of a settled purpose to fix the Indians

in their country by giving them security at home.

The treaties and laws of the United States

contemplate the Indian territory as completely

separated from that of the States ; and provide

that all intercourse with them shall be carried

on exclusively by the Government of the Union.

Is this the rightful exercise of power, or is it

usurpation ?

While these States were colonies, this power,

in its utmost extent, was admitted to reside in

the crown. When our Ilevolutionarv strujr<!;le

commenced, Congress was composed of an as-

semblage of deputies, acting under specific powers

granted by the Legislatures, or conventions of

the several colonies. It was a great popular

movement, not perfectly organized, nor were the

respective powers of those who were entrusted

with the management of affairs accurately de-

fined. The necessities of our situation produced

a general conviction that those measures which

concerned all, must be transacted by a body in

which the representatives of all were assembled,

and which could command the confidence of all

;

Congress, therefore, was considered as invested

with all the powers of war and peace, and Con-

gress dissolved our connexion with the mother

country, and declared these United Colonies to

it.h

lUi

m



mi

I.

300 APPENDIX.

be independent States. Without any written

definition of powers, they employed diplomatic

agents to represent the United States at the

several Courts of Europe; oifered to negotiate

treaties with them, and did actually negotiate

treaties rvitl; France. From the same necessity,

and on the same principles. Congress assumed

the management of Indian affairs ; first in the

name of these United Colonies, and afterwards

in the name of the United States. Early attempts

were made at negotiation, and to regulate trade

with v^em. These not proving successful, war

was carried on under the direction and with the

forces of the United States, and the eftbrts to

make peace by treaty were earnest and incessant.

The Confederation found Congress in the exer-

cise of the same powers of peace and war, in our

relations with Indian nations, as with those of

Europe. Such was the state of things when the

Confederation was adopted. That instrument

surrendered the powers of peace and war to

Congress, and piohibited them to the States,

respectively, U!iless a State be actually invaded,

" or shall have received certain advice of a

resolution being formed by some nation of In-

dians to invade such State, and the danger is

so imminent as not to admit of delay till the

United States in Congress assembled can be

^
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consulted." This instrument also gave the United

States in Congress assembled the sole and

exclusive right of " regulating the trade and

managing all the affairs with the Indians, not

members of any of the States : Provided, That

the legislative power of any State within its own

limits be not infringed or violated."

The ambiguous phrases which follow the grant

of power to the United States, were so construed

by the States of North Carolina and Georgia as

to annul the power itself. The discontents and

confusion resulting from these conflicting claims,

produced representations to Congress, which

were referred to a committee, who made their

report in 17(S7. The report does not as-;entto

the construction of the two States, but recom-

mends an accommodation, by liberal cessions of

territory, or by an admission on their part, of

the powers claimed by Congress. The correct

exposition of this article is rendered unnecessary

by the adoption of our existing Constitution.

That instrument confers on Congress the powers

of war and peace ; of making treaties, and of

regulating commerce with foreign nations, and

among the several States, and with ilie Indian

tribes. These powers comprehend all that is

required for the regulation of our intercourse

with the Indians. They are not limited by any

'!.!



S02 APPENDIX.

m

I

Si

I

Wi

I

fr

restrictions on their free actions. The shackles

imposed on this power, in the Confederation, are

discarded.

The Indian nations had always been considered

as distinct, independent pohtical communities,

retaining their original natural rights, as the

undisputed possessors of the soil, from time im-

memorial, with the single exception of that

imposed by irresistible power, which excluded

them from iniercourse with any other European

potentate than the first discoverer of the coast

of the particular region claimed ; and this was

a restriction which these European potentates

imposed on themselves, as well as on the Indians.

The very term " Nation," so generally applied

to them, means, " a People distinct from others."

The Constitution, by declaring treaties already

made, as well as those to be made, to be the

supreme law of the land, has adopted and sanc-

tioned the previous treaties with the Indian

nations, and, consequently, admits their rank

among those i^owers who are capable of making

treaties. The words " treaty" and " nation"

are words of our own language, selected in our

diplomatic and legislative proceedings, by our-

selves, having each a definite and well under-

stood meaning. We have applied them to

Indians as we hue applied them to the otlier
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nations of the earth. They are applied to all

in the same sense.

Georgia herself has furnished conclusive evi-

dence that her former opinions on this subject

concurred with those entertained by her sister

States, and by the Government of the United

States. Various acts of her Legislature have

been cited in the argument, including the con-

tract of cession made in the year 1802, all tend-

ing to prove her acquiescence in the universal

conviction that the Indian nations possessed a

full right to the lands they occupied, until that

right should be extinguished by the United

States, with their consent ; that their territory

was separated from that of any State within

whose chartered limits they might reside, by

a boundary line, established by treaties ; that,

within their boundary, they possessed rights with

which no State could interfere ; and that the

whole power, regulating the intercourse with

them, was vested in the United States. A re-

viev/ of these acts, on the part of Georgia, would

occupy too much time, and is the less necessary,

because they have been accurately detailed in

the argument at the bar. Her new series of

laws, manifesting her abandonment of these opi-

nions, appears to have commenced in December,

1828.
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In opposition to this original right possessed

by the undisputed occupants of every country,

to tliis recognition of that right, which is evi-

denced by our history, in every change througli

which we have passed, is placed the charters

granted by the monarch of a distant and distinct

region, parcelling out a territory in possession of

others, whom he could not remove, and did not

attempt to remove, and the cession made of his

claims by the treaty of peace.

The actual state of things at the time, and all

history since, explain these charters ; and the

king of Great Britain, at the treaty of peace,

could cede only what belonged to his crown.

These newly - asserted titles can derive no aid

from the articles so often repeated in Indian

treaties, extending to them, first, the protection of

Great Britain, and afterwards, that of the United

States. These articles are associated with others,

recognizing their title to self-government. The

very fact of repeated treaties with them recog-

nizes it : and the settled doctrine of the law of

nations is, that a weaker power does not sur-

render its independence—its right to self-govern-

ment—by associating with a stronger and taking

its protection. A weak state, in order to provide

for its safety, may place itself under the protec-

tion of one more powerful, without stripping itself

r.
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of the right of government, and ceasing to be a

State. Examples of this kind are not wanting

in Europe. " Tributary and feudatory States,

(says Vattel,) do not thereby cease to be sovereign

and independent States, so long as self-govern-

ment, and sovereign and independent authority,

is left to the administration of the State."' At

the present day, more than one State may be

considered as holding its right of self-govern-

ment under the guarantee and protection of one

or more allies.

The Cherokee nation, then, is a distinct com-

munity, occupying its own territory, with bound-

aries accurately described, in which the laws of

Georgia can have no force, and which the citizens

of Georgia have no right to enter, but with the

assent of the Cherokees themselves, or in confor-

mity with treaties, and with the acts of Congress.

The whole intercourse between the United States

and this nation is, by our constitution and laws,

vested in the Government of the United States.

The act of tlie State of Georgia, under which

the plaintiff in error was prosecuted, is conse-

quently void, and the judgment a nullity. Can

this court revise and reverse it?

If the objection to the system of legislation

lately adopted by tlie Legislature of Georgia, in

relation to the Cherokee nation, was confined

i *
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to its extra-territorial operation, the objection,

though complete, so far as it respected mere

right, woukl give this court no power over the

subject. But it goes much further. If the re-

view which has been taken be correct, and we

think it is, the acts ot Georgia are repugnant to

the constitution, laws, and treaties of the United

States.

They interfere forcibly with the relation esta-

blished between the United States and the Che-

rokee nation, the regulation of which, according

to the settled principles of our Constitution, are

committed exclusively to the Government of the

Union.

They are in direct hostility with treaties, re-

peated in a succession of years, which mark

out the boundary that separates the Cherokee

country from Georgia
;
guaranty to them all the

land within their boundary ; solemnly pledge the

faith of the United States to restrain their citizens

from trespassing on it ; and recognize the pre-

existing power of the nation to govern itself.

They are in equal hostility with the acts of

Congress for regulating this intercourse and

giving effect to the treaties.

The forcible seizure and abduction of the

plaintiff in error, who was residing in the na-

tion, with its permission and by authority of the
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President of the United States, is also a violation

of the acts which authorize the Chief Magistrate

to this authority.xercise

Will these powerful considerations avail the

plaintiff in error ? We think they will. He
was seized and forcibly carried away while under

the guardianship of treaties guaranteeing the

country in which he resided, and taking it under

the protection of the United States. He was

seized while performing, under the sanction of

the Chief Magistrate of the Union, those duties

which the humane policy adopted by Congress

had recommended. He was apprehended, tried,

and condemned, under colour of a law which has

been shown to be repugnant to the constitution,

laws, and treaties, of the United States. Had

a judgment, liable to the same objections, been

rendered for property, none would question the

jurisdiction of this court. It cannot be less clear

when the judgment affects personal liberty, and

inflicts disgraceful punishment, if punishment

could disgrace when inflicted on innocence. The

plaintiff in error is not less interested in the

operation of this unconstitutional law than if it

affected his property. He is not less entitled

to the protection of the constitution, laws, and

treaties, of his country.

It is the opinion of this Court that the judg-

s
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mcnt of tlie Superior Court for the county of

Gwinnett, in tlie State of (ieorgia, condemning

Samuel A. Worcester to hard hibour, in the

penitentiary of the State of (Jeorgia, for four

years, was pronounced by that court under colour

of a law which is void, as being repugnant to

the constitution, treaties, and laws of the United

States, and ought, therefore, to be reversed and

annulled.

The Opinion of the Associate Judge McLean.*

As this case involves principles of the highest

importance, and may lead to consequences which

shall have an enduring influence on the insti-

tutions of this country ; and as there are some

points in the case on which I wish to state, dis-

tinctly, my opinion, I embrace the privilege of

doing so.

With the decision just given I concur.

The plaintiff in error was indicted under a law

of Georgia, " for residing in that part of the

* I regret that I have not the entire copy of the argument

of Justice McLean.

I
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lanfjuafje, with the permission and approval of

the (Microkee nation, and in accordance with the

humane ])olicy of the Government of the

United States, for the improvement of the In-

dians.

He then states, as a har to the prosecution,

certain treaties made between the United States

and the Cherokee Indians, by which the posses-

sion of the territory they now inhabit was so-

lemnly guaranteed to them ; and, also, by a

certain act of Congress, passed in March, 1802,

entitled, " An act to regulate trade and inter-

course with the Indian tribes." He also alleges,

that the subject, by the Constitution of the

United States, is exclusively vested in Congress;

and that the law of Georgia, being repugnant

to the Constitution of the United States, to the

treaties referred to, and to the at' 3f Congress

specified, is void, and cannot be enforced against

him.

This plea was overruled by the court, and the

defendant pleaded not guilt?/.

The jury returned a verdict o^ guilty ; and the

defendant was sentenced, by the court, to be kept

in close custody, by the sheriff of the county,

until he could be transported to the penitentiary

of the State, and the keeper thereof was directed

to receive him into custody, and keep him at

b -f

fa



'\!\

en

APl'LNDIX. 311

hard labour in tlie penitentiary during the term

of foiu" years.

Anotlier individual was included in tlic same

indictment, and joined in the plea to the juris-

diction of the court, and was also included in the

sentence, but his name is not adverted to, because

the principles of the case are fully presented, in

the above statement.

To reverse this judgment, a writ of error was

obtained, which having been returned, with the

record of the proceedings, is now before this

court.

[The Judge then considers wliether the record

which had been certified merely ])y the clerk of the

court below, and not by the judge, had been duly

certified, so as to bring the proceedings regularly

before the court ; and having determined this point

in the affirmative, he comes to the question whether

this is a case in which a writ of error may be issued.

We give the whole of his reasoning on this point
:]

By the twenty-fifth section of the Judiciary

Act of 1789, it is provided, " that a final judg-

ment or decree in any suit in the highest court

of law or equity of a State, in which a decision

in the suit could be had, where is drawn in

question the validity of a treaty, or statute of, or

an authority exercised under the United States,

and the decision is against their validity ; or
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where is drawn in question the vahdity of a

statute of, or an authority exercised under, any

State, on the ground of their being repugnant to

the constitution, treaties, or laws of the United

States, and the decision is in favour of sucli

their vahdity ; or where is drawn in question

the construction of any clause of the constitution

or of a treaty or statute of, or commission held

under, the United States, and the decision is

against the title, right, privilege, or exemption,

specially set up or claimed by either party,

under such clause of the said constitution, treaty,

statute, or commission, may be re-examined, and

reversed or affirmed, in the Supreme Court of

the United States."

Doubts have been expressed whether a writ of

error to a State Court is not limited to civil cases.

These doubts could not have been suggested by

reading the above section. Its provisions apply

as well to criminal as to civil cases, where the

constitution, treaties, or laws of the United States

come in conflict with the laws of a State; and the

latter is sustained by the decision of the court.

It has been said, that this Court can have no

power to arrest the proceedings of a State tribu-

nal, in the enforcement of the criminal laws of

the State. This is undoubtedly true, so long as

a State Court, in the execution of its penal laws.

I
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shall not infringe upon the constitution of the

United States, or some treaty or law of the

Union.

Suppose a State should make it penal for an

officer of the United States to discharge its

duties within its jurisdiction : as, for instance, a

land officer, an officer of the customs, or a post-

master, and punish the offender by confinement

in the penitentiary; could not the Supreme Court

of the United States interpose their power, and

arrest or reverse the State proceedings? Cases

of this kind are so palpable, that they need only

to be stated, to gain the assent of every judicious

mind. And would not this be an interference

with the administration of the criminal laws of a

State ?

This Court have repeatedly decided, that they

have no ap} Hate jurisdiction in criminal cases,

from the Circuit Courts of the United States

:

writs of error and appeals are given from those

Courts only in civil cases. But, even in those

Courts, where the Judges are divided on any

point, in a criminal case, the point may be

brought before this Court, under a general pro-

vision in cases of division of opinion.

Jurisdiction is taken in the case under con-

sideration, exclusively, by the provisions of the

twenty-fifth section of the law which has been

VOL. II. p
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quoted, (the Judiciary act of 1789.) These pro-

visions, as has been remarked, apply, indiscri-

minately, to criminal and civil cases, wherever a

right is claimed under the constitution, treaties,

or laws of the United States, and the decision

by the State Court is against such right. In

the present case, the decision was against the

right expressly set up by the defendant, and it

was made by the highest judicial tribunal of

Georgia.

To give jurisdiction in such a case, this Court

need look no further than to ascertain, whether

the right, thus asserted, was decided against by

the State Court. The case is clear of difficulty

on this point.

The name of the State of Georgia is used in

this case, because such was the designation given

to the cause in the State Court. No one ever

supposed, that the State, in its sovereign capa-

city in such a case, is a party to the cause. The

form of the prosecution here, must be the same

as it was in the State Court, but so far as the

name of the State is used, it is matter of form.

Under a rule of this Court, notice was given to

the Governor and Attorney General of the State,

because it is a part of their duty to see that the

laws of the State are executed.

In prosecutions for violations of the penal laws
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of the Union, the name of the United States is

used in the same manner. Whether the prose-

cution be under a Federal or State law, the

defendant has a right to question the constitu-

tionality of the law.

Can any doubt exist as to the power of Con-

gress to pass the law, under which jurisdiction is

taken in this case? Since its passage in 1789, it

has been the law of the land; and has been

sanctioned by an uninterrupted course of de-

cisions in this court, and acquiesced in by the

State tribunals, with perhaps a solitary ex-

ception : and, whenever the attention of the

National Legislature has been called to the

subject, their sanction has been given to the law,

by > large a majority as to approach almost to

unanimity.

Of the policy of this act there can be as little

doubt as of the right of Congress to pass it.

The Constitution of the United States was

formed, not, in my opinion, as some have con-

tended, by the people of the United States, nor,

as others, by the States ; but by a combined

power, exercised by the people, through their

delegates, limited in their sanctions to the respec-

tive States.

Had the Constitution emanated from the peo-

ple, and the States been referred to, merely at

p2
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convenient districts, by which the public expression

could be ascertained, the popular vote through-

out the Union would have been the only rule for

the adoption of the Constitution. This course

was not pursued; and, in this fact, it clearly

appears, that our fundamental law was not

formed, exclusively, by the popular suffrage of

the people.

The vote of the people was limited to the

respective States in which they resided. So that

it appears, there was an expression of popu-

lar suffrage and State sanction, most happily

united, in the adoption of the Constitution of the

Union.

Whatever differences of opinion may exist, as

to the means by which the Constitution was

adopted, there would seem to be no ground for

any difference as to certain powers conferred

by it.

Three co-ordinate branches of the Government

were established ; the Executive, Legislative,

and Judicial. These branches are essential to

the existence of any free Government, and they

should possess powers, in their respective spheres,

co-extensive with each other.

If the Executive have not powers which will

enable him to execute the functions of his office,

the system is essentir^lly defective ; as those

.
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duties must, in such case, be discharged by one

of tho other branches. This would destroy that

balance which is admitted to be essential to the

existence of free government, by the wisest and

most enlightened statesmen of the present day.

It is not less important that the legislative

power should be exercised by the appropriate

branch of the Government, than that the execu-

tive duties should devolve upon the proper func-

tionary. And, if the judicial power fall short

of giving effect to the laws of the Union, the

existence of the Federal Government is at an

end.

It is in vain, and worse than in vain, that the

National Legislature enact laws, if those laws are

to remain upon the statute book as monuments

of the imbecility of the national power. It is in

vain that the Executive is called to superintend

the execution of the laws, if he have no power to

aid in their enforcement.

Such weakness and folly are, in no degree,

chargeable to the distinguished men thro\igh

whose instrumentality the Constitution was

formed. The powers given, it is true, are

limited ; and no powers, which are not expressly

given, can be exercised by the Federal Govern-

ment ; but, where given, they are supreme.

Within the sphere allotted to them, the coordi-

. 1
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nate branches of the General Government re-

solve, unobstructed by any legitimate exercise of

power by the State Governments. The powers

exclusively given to the Federal Government are

limitations upon the state authorities. But, with

the exception of these limitations, the States are

supreme ; and their sovereignty can be no more

invaded by the action of the General Govern-

ment, than the action of the State Governments

can arrest, or obstruct, the course of the national

power.

In the second section of the third article of the

Constitution, it is declared that, *' the Judicial

power shall extend to all cases, in law and

equity; arising under the Constitution, the laws

of the United States, and treaties made, or which

shall be m.ade under their authority.

[Having shown that a writ of error will lie in this

case, and that the record had been dul}' certified, the

Judge proceeds next to inquire, What are the Acts of

the United States which relate to the Cherokee

Indians? and what are the Acts of Georgia? In

answer to these questions, he refers to the various

treaties entered into with the Cherokees, and to the

law passed by Congress in 1802, for regulating the

intercourse with the Indians ; and to the recent Acts

of Georgia, annexing the territory of the Indians to

c'iiferent counties of the State, and providing for the

;ii
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punishment of Indians and others in certain cases.

In conclusion, he says:]

It is apparent that these laws are repugnant to

the treaties with the Cherokee Indians, which

have been referred to, and to the law of 1802.

This repugnance is made so clear by an exhi-

bition of the respective acts^ that no force of

demonstration can make it more palpable.

By the treaties and laws of the United States,

rights are guaranteed to the Cherokees, both as

it respects their territory and internal polity. By

the laws of Georgia these rights are abolished

;

and not only abolished, but aa ignominious pu-

nishment is inflicted on the Indians, anr* others,

for the exercise of them. The important ques-

tion then arises, Which shall stand, the laws of

the United States, or the laws of Georgia ?

No rule of construction, or subtilty of argument,

can evade an answer to this question. The

response must be, so far as the punishment of

the plaintiff in error is concerned, in favour of

the one or the omer.

Not to feel the full weight of this momentous

subject, would evince an ignorance of that

high responsibility which is devolved upon this

tribunal, and upon its humblest member, in giving

a decision in this case.

i n-

'0*

'lin



I''i

i H

320 APPENDIX.

\i-

If
5;i ';

li

[The Judge then proceeds to answer the question,

whether the treaties and laws of the United States

relerred to were consistent with the usages adopted

before the adoption of the Constitution. In doing

this, he reviews the poh'cy of the first settlers of this

country, which he pronounces humane, peaceable,

based on principles of justice, and requiring contracts

for land. " The Indians," he says, " have always

been admitted to possess many of the attributes of

sovereignty. All the rights which belong to self-

government have been recognized as vested in them.

In some of the old States—Massachusetts, Connec-

ticut, Rhode-Island, and others—where small rem-

nants of tribes remain, surrounded by white population,

and who, by their reduced numbers, had lost the

power of self-government, the laws of the State have

been extended over them," but this was merely *'/o/'

the protection of their persons and property"

In answer to a remark that is sometimes made,

that treaties with Indians are nothing more than

compacts, which cannot be considered as obligatory

on the United States, from a want of power in the

Indians to enter into them, the Judge observes :]

What IS a treaty? The answer is, it is a

compact formed between two nations or commu-

nities, having the right of self-government.

Is it essential tiiat each party shall possess the

same attributes of sovereignty, to give force to



APPENDIX. 321

the treaty ? This will not be preteiuleil ; for, on

thi round, ery few valid treaties could be

formed. The only requisite is, that each of the

contracting parties shall possess the right of self-

government, and the power to perform the stipu-

lations or the treaty.

Under the Constitution, no S lo can enter

into any treaty ; and it is believed that, since its

adoption, no State, under its own authority, has

held a treaty with the Indians.

It must be admitted that the Indians sustain a

peculiar relation to the United States. They do

not constitute, as was decided at the last term, a

foreign State, so as to claim the right to sue in

the Supreme Court of the United States ; and

yet, having the right of self-government, they, in

some sense, form a State. In the management

of their internal concerns, they are dependent on

no power. They punish offences under their

own laws, and, in doing so, they are responsible

to no earthly tribunal. They make war, and

form treaties of peace. The exercise of these,

and other powers, gives to them a distinct cha-

racter as a people, and constitutes them, in some

respects, a State, although they may not be

admitted to possess the right of soil.

By various treaties the Cherokees have placed

themselves under the protection of the United

p3
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States; they have agreed to trade with no other

people, nor to invoke the protection of any other

sovereignty. But such engagements do not divest

them of the right of self-government, nor destroy

their capacity to enter into treaties or compacts.

Every State is more or less dependent on those

which surround it; but, unless this dependence

shall extend so far as to merge the political ex-

istence of the protected people into that of their

protectors, they may still constitute a State.

They may exercise the powers not relinquished,

and bind themselves as a distinct and separate

community.

The language used in treaties with the Indians

should never be construed to their prejudice. If

words be made use of which are susceptible of a

more extended meaning than their plain import

as connected with the tenor of the treaty, they

should be considered as used only in the latter

sense. To contend that the word " allotted," in

reference to the land guaranteed to the Indians

in certain treaties, indicates a favour conferred,

rather than a right acknowledged, would, it

would seem to me, do injustice to the under-

standing of the parties. How the words of

the treaty were understood by this unlettered

people, rather than their critical meaning, should

form the rule of construction.

II
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The question may be asked, Is no distinction

to be made between a civilized and savage peo-

ple ? Are our Indians to be placed upon a foot-

ing with the nations of Europe, with whom we

have made treaties ?

The inquiry is not, What station shall now be

given to the Indian tribes in our country ? but,

What relation have they sustained to us, since

the commencement of our Government ?

We have made treaties with them ; and are

those treaties to be disregarded on our part,

because they were entered into with an uncivi-

lized people? Does this lessen the obligation

of such treaties? By entering into them, have

we not admitted the power of this people to bind

themselves, and to impose obligations on us ?

The President and Senate, except under the

treaty-making power, cannot enter into compacts

with the Indians, or with foreign nations. This

power has been uniformly exercised in forming

treaties with the Indians.

Nations differ from each other in condition,

and that of the same nation may change by the

revolutions of time, but the principles of justice

are the same. They rest upon a base which

will remain beyond the endurance of time.

After a lapse of more than forty years since

treaties with the Indians have been solemnly

m
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ratified by the General Government, it is too

late to deny their binding force. Have the

numerous treaties which have been formed with

them, and the ratifications by the President and

Senate, been nothing more than an idle pa-

geantry ?

By numerous treaties with the Indian tribes,

we have acquired accessions of territory, of incal-

culable value to the Union. Except by compact,

we have not even claimed a right of way through

the Indian lands. We have recognized in them

the right to make war. No one has ever sup-

posed that the Indians could commit treason

against the United States. We have punished

them for their violation of treaties ; but we have

inflicted the punishment on them as a nation,

and not on individual offenders among them as

traitors.

In the executive, legislative, and judicial

branches of our Government, we have admitted,

by the most solemn sanctions, the existence of

the Indians as a separate and distinct people,

and as being vested with rights which constitute

them a State, or separate community— not a

foreign, but a domestic community—not as be-

longing to the Confederacy, but as existing

within it, and, of necessity, bearing to it a pecu-

liar relation.

»
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[To show in what light Georgia herself has con-

sidered Indian treaties, numerous references are

made from the proceedings of lier U'gishiture, acknow-

ledging their obligation; and in conclusion the Judge

remarks
:]

Many other references might be made to the

public acts of the State of Georgia, to show, that

she admitted the obligation of Indian treaties,

but the above are believed to be sufficient.

These acts do honour to the cbaracter of that

highly respectable State.

[With respect to the )ntract between the United

States and Georgia, Judge M. seems to think Georgia

has some reason to complain that it has not been

faithfully fulfilled on the part of the United States.

We quote the whole of his remarks on this topic
:]

Under the act of cession, the United States

were bound, in good faith, to extinguish the

Indian title to lands within the limits of Georgia,

so soon as it could be done peaceably and on

reasonable terms.

The State of Georgia has repeatedly remon-

strated to the President on this subject, and

called upon the Government to take the neces-

sary steps to fulfil its engagement. She com-

plained that, whilst the Indian title to immense

tracts of country had been extinguished else-

where,—within the limits of Georgia but little

i
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progress had been made ; and this was attributed,

either to a want of effort on the part of the Fe-

deral Government, or to the effect of its policy

towards the Indians. In one or more of the

treaties, titles in fee simple were given to the

Indians, to certain reservations of land; and

this was complained of, by Georgia, as a direct

infraction of the condition of the cession. It

has also been asserted, that the policy of the

Government, in advancing the cause of civiliza-

tion among the Cherokees, and inducing them

to assume the for^iis of a regular government

and of civilized life, were calculated to increase

their attachment to the soil they inhabit, and to

render the purchase of their title more difficult,

if not impracticable.

A full investigation of this subject may not be

considered as strictly within the scope of the

judicial inquiry which belongs to the present

case. But, to some extent, it has a direct bear-

ing on the question before the Court, as it tends

to show how the rights and powers of Georgia

were construed by her public functionaries.

By the first President of the United States,

and by every succeeding one, a strong solicitude

has been expressed for the civilization of the

Indians. Through the agency of the Govern-

ment, they have been partially induced, in some
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parts of the Union, to change the hunter's state

for that of the agriculturist and herdsman.

In a letter addressed by Mr. Jefferson to the

Cherokees, dated 9th of January, 1809, he re-

commends them to adopt a regular government,

that crimes might be punished and property

protected. He points out the mode by which

a council should be chosen, who should have

power to enact laws ; and he also recommended

the appointment of judicial and executive agents,

through whom the laws might be enforced. The

agent of the Government who resided among

them, was recommended to be associated with

their council, that he might give the necessary

advice on all subjects relating to their govern-

ment.

In the treaty of 1817, the Cherokees are en-

couraged to adopt a regular form of government.

Since that time, a law has been passed, making

an annual appropriation of the sum of ten thou-

sand dollars, as a school fund, for the education

of Indian youths, which has been distributed

among the different tribes where schools had

been established. Missionary labours among

the Indians have also been sanctioned by the

Government, by granting permits, to those who

were disposed to engage in such a work, to re-

side in the Indian country.



I*v

m
328 APPENDIX.

I''

m

That the means adopted by the General Go-

vernment to reclaim the savage from his erratic

life, and induce him to assume the forms of

civilivation, have had a tendency to increase the

attachment of the Cherokees to the country they

now inhabit, is extremely probable ; and that it

increased the difficulty of purchasing their lands,

as by act of cession the General Government

agreed to do, is equally probable.

Neither Georgia, nor the United States, when

the cession was made, contemplated that force

should be used in the extinguishment of the

Indian title; nor that it should be procured on

terms that are not reasonable. But, may it not

be said, with equal truth, that it was not con-

templated by either party that any obstructions

to the fulfilment of the compact should be allowed,

much less sanctioned by the United States?

The humane policy of the Government towards

these children of the wilderness must aflbrd

pleasure to every benevolent feeling ; and if the

efforts made have not proved as successful as was

anticipated, still much has been done. Whether

the advantages of this policy should not have

been held out by the Government to the Chero-

kees within the limits of Georgia, as an induce-

ment for them to change their residence and

fix it elsewhere, rather than by such means to

I
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increase their attachment to their present home,

as has heen insisted on, is a question which may

be considered by another branch of the Govern-

ment. Such a course might, perhaps, have

secured to the Cherokee Indians all the advan-

tages that they have realized from the parental

superintendence of the Government, and have

enabled it, on peaceable and reasonable terms,

to comply with the act of cession.

[In allusion to the argument, that there can be no

imperium in imperio, that the existence of an inde-

pendent power within a sovereign state is an absur-

dity, which has been so often absurdly misapplied to

the case of the Indians, Judge M. remarks :]

Much has been said against the existence of

an independent power within a sovereign State

;

and the conclusion has been drawn, that the

Indians, as a matter of right, cannot enforce

their own laws within the territorial limits of

a State. The refutation of this argument is

found in our past history.

That fragments of tribes, having lost the power

of self-government, and who lived within the ordi-

nary jurisdiction of a State, have been taken under

the protection of the laws, has already been

admitted. But there has been no instance, where

the State laws have been generally extended

'! .m
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over a numerous tribe of Indians, living within

the State, and exercising the right of self-govern-

ment, until recently.

Has Georgia ever, before her late laws, at-

tempted to regulate the Indian communities

within her limits ? It is true, New Yo'-k ex-

tended her criminal laws over the remains of the

tribes within that State, more for their protection

than for any other purpose. These tribes were

few in number, and were surrounded by a white

population. But, even the State of New York

has never asserted the power, it is believed, to

regulate their concerns beyond the suppression

of crime.

Might not the same objection to this interior

independent power, have been urged, by Georgia,

with as much force as at present, ever since the

adoption of the Constitution? Her chartered

limits, to the extent claimed, embraced a great

number of different nations of Indians, all of

whom were governed by their own laws, and

were amenable only to them. Has not this been

the condition of the Indians within Tennessee,

Ohio, and oth(3r States ?

The exercise of this independent power surely

does not become more objectionable, as it assumes

the basis of iustice and the forms of civilization.

Would it not be a singular argument to admit,

II
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that, so long as the Indians govern by the rifle

and the tomahawk^ their government may he

tolerated; bvty that it must be suppressed^ as

soon as it shall be administered upon the en-

lightened principles of reason andjustice?

Are not those nations of Indians who have

made some advances in civiUzation, hetter neigh-

bours than those who are still in a savage state

;

and is not the principle, as to their self-govern-

ment, within the jurisdiction of a State, the same ?

When Georgia sanctioned the Constitution, and

conferred on the National Legislature the ex-

clusive right to regulate commerce or intercourse

with the Indians, did she reserve the right to

regulate intercourse with the Indians within her

limits ? This will not be pretended. If such

had been the construction of her own powers,

would they not have been exercised ? Did her

senators object to the numerous treaties which

have been formed with the different tribes, who

lived within her acknowledged boundaries? Why
did she apply to the Executive of the Union,

repeatedly, to have the Indian title extinguished

;

to establish a line between the Indians and the

State, and to procure a right of way through the

Indian lands ?

The residence of Indians, governed by their

own laws, within the limits of a State, has never

Ml
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military purposes ? Our forts and arsenals,

though situated in the different States, are not

within their jurisdiction.

[In concluding his opinion, Judge M. remarked
:]

The plaintiff who prosecutes this writ of error,

entered the Cherokee country, as it appears, with

the express permission of the President, and

under the protection of the treaties of the United

States, and the law of 1802. He entered, not

to corrupt the morals of this people, nor to profit

by their substance ; but to teach them, by precept

and example, the christian religion. If he be

unworthy of this sacred office ; if he had any

other object than the one professed ; if he sought,

by his influence, to counteract the humane policy

of the Federal Government towards the Indians,

and to embarrass its efforts to comply with its

solemn engagement with Georgia; though his

sufferings be illegal, he is not a proper object of

public sympathy.

It has been shown, that the treaties and laws

referred to, come within the due exercise of the

constitutional powers of the Federal Govern-

ment ; that they remain in full force, and, con-

sequently, must be considered as the supreme

law of the land. These laws throw a shield over

the Cherokee Indians. They guaranteed to them

M
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their rights of occupancy, of self-government,

and the full enjoyment of those blessings which

might be attained in their humble condition.

But, by the enactments of the State of Georgia,

this shield is broken in pieces—the infant in-

stitutions of the Cherokees are abolished, and

their laws annulled. Infamous punishment is

denounced against them, for the exercise of those

rights which have been most solemnly guaranteed

to them by the national faith.

Of these enactments, however, the plaintiff in

error has no right to complain, nor can he ques-

tion their validity, except in so far as they aifect

his interests. In this view, and in this view

only, has it become necessary, in the present

case, to consider the repugnancy of the laws of

Georgia to those cf the Union.

Of the justice or policy of these laws, it is not

my province to speak. Such considerations be-

long to the Legislature by whom they were

passed. They have, no doubt, been enacted under

a conviction of right, by a sovereign and inde-

pendent State, and their policy may have been

recommended, by a sense of wrong, under the

compact. Thirty years have elapsed since the

Federal Government engaged to extinguish the

Indian title within the limits of Georgia. That she

has strong ground of complaint, arising from this

'4
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delay, must be admitted; but such considera-

tions are not involved in the present case : they

belong to another branch of the Government.

We can look only to the law, which defines our

power, and marks out the path of our duty.

Under the administration of the laws of

Georgia, a citizen of the United States h is been

deprived of his liberty ; and, claiming protection

under the treaties and laws of the United States,

he makes the question, as he has a right to make

it, whether the laws of Georgia, under which he

is now suffering an ignominious punishment, are

not repugnant to the Constitution of the United

States, and the treaties and laws made under it.

This repugnancy has been shewn; and it re-

mains only to say, what has before been often

said by this tribunal of the local laws of many of

the States in this Union, that, being repugnant

to the Constitution of the United States, and to

the laws made under it, they can have no force

to divest the plaintiff in error of his property or

liberty.

I
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The foll3\ying is the correspondence referred

to in page 99, of this volume, between Judge

Clayton, of Georgia, and Chancellor Kent, ofNew
York. It may be observed, that the Legislature

of Georgia, having assumed jurisdiction over the

Cherokee country, had passed a law forbidding

all persons, Cherokees and others, to work the

gold mines of those territories. Under this law

a Cherokee was arrested for digging gold on

his own land, or the land of his tribe, and was

brought before Judge Clayton for trial. The

Judge, with an honesty and independence, which

did him great credit, ordered the release of the

prisoner, on the ground, that this law of Georgia

was a violation of the Constitution and treaties

of the United States, and an infringement of the

rights of the Indians. This decision gave great

offence to the other authorities of the State,*

ft

I

* See page 98. Vol.11.
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and Judge Clayton was dismissed from his oflirc,

or rather, I believe, refused a re-appointment in

the election of the Legislature. The first letter,

as will be seen, is a note addressed by Judge

Clayton to the Editors of a Georgia newspaper

:

" MUleilfjeville, Nov. 12, 18J1.

" Messrs. Editors,

" You will confer a favour by publishing

the following letter of Chancellor Kent. In

making* th's request, I have only to reniark, that

the sole :onsideration for making it is, to submit

the testimony of one, in favour of my legal re-

putation, whose character as a jurist will entitle

his evidence to great weight. He is justly

considered the Blackstone of America, and his

character as a lawyer stands as high in Europe

as it does in his own country. He has never

been, engaged in either party or political strifes,

and his whole life has been devoted to legal

research. This publication is asked under not

the slightest temper of complaint for my late

removal from office, for I hope I shall have it

in my power, at a more convenient season, to

lay before my fellow-citizens, such a statement

of the whole matter, as will show there is no

necessity, on my part, for either ill-will or re-

proach. " Respectfully yours,

" A. S. Clayton."
VOL. II. Q
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''New Yor/c, Oct. 1.1, IS.'Jl.

" Dear Sir,

" I was tavoured yesterday with your letter

of the 3d instant, together witli the Southern

Recorder of Sept. 29, containing your opinion

in the case of the State of Georgia versus

Canatoo.

" That opinion has been read by me with

great care and attention, and agreeably to your

request I subjoin the conclusions, to which my
own mind has arrived, in answer to the two

material points in the case.

"1. It appears to me that upon the whole,

the statute applies to the case. I can only judge

from the extracts from it contained in your

opinion. The statute asserts that the mines

alluded to are of right the property of Georgia^

and it authorises the Governor to take posses-

sion of those minesy and to employ force to

protect them from all further tresjiass. I pre-

sume such forcible possession has been taken,

and that the offence alleged against the Chero-

kee Indian arose, subsequently. But the statute

is so exceptionable, in reference to the rights of

the Cherokees to their lands, (and which in-

clude the mines therein, as well as the trees and

heroage and stones thereon,) under the existing

treaties with them, and in reference to the
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Constitution and constitutional authority of the

United States, that I agree with you, that such

a statute should receive an interpretation, /'/

possible, favourable to constitutional and treaty

rights. If such a statute does not apply i/i very

terms f to the very case of a Cherokee Indian

digging in the mines, the benign intendment

would be that the Legislature did not intend it,

because such an intention would contravene the

clear rights of the Cherokees, to the undisturbed

use and enjoyment of the lands within their

territory, secured to them by treaty.

*' 2. But the better way is not to rest upon

any such construction, but to go at once, as you

have done, to the great and grave cjuestion,

which assumes the statute to have intended to

deprive the Cherokees without their consent and

without purchase, of the use and enjoyment, in

part at least, of their lands secured to them by

national treaties, and which calls into discussion

the constitutional validity of the statute.

" On this point I am entirely with you, and

in my opinion your argument is sound and con-

clusive, and you have examined the subject with

candour and accuracy, and with the freedom

of judgment which your station and character

dictate.

I am most entirely persuaded, that the

q2
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Cherokee title to the sole use and undisturbed en-

joyment of their mines, is as entire and perfect

as to any part of their lands, or as to any use of

them whatever. The occupancy in perpetuity

to them and their posterity, belongs to them of

right, and the State of Georgia has no other

right in respect to the Indian property in their

lands, than the right of pre-emption by fair

purchase.

*' No other interest in the lands, as property,

belongs to the State, and to take possession of

the mines by force, is substituting violence for

law and the obligations of treaty contract. It

appears to be altogether without any foundation,

to apply the common law doctrine of waste to

the case, and I cannot but think that the Legis-

lature of Georgia would not have passed the

statute, if they had duly considered that the

Indian lands have never been claimed, or the

occupancy of them, in the most free and absolute

manner by the Indians, questioned, either by

the royal Governments before the American

Revolution> or by the Union, or by any State

since, except in open wars, or except the claim

was founded upon fair purchase from the Indians

themselves. The proceeding of Georgia in this

case is an anomaly, and I think it hurts the

credit of free and popular governments, and the

I
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moral character of our country, and is in direct

violation of the constitutional authority of the

United States, as manifested by treaties and by

statute. I cannot think that the high-spirited,

free and noble race of men, who compose the

citizens of Georgia, would be willing on re-

consideration to do any such thing.

'^ Yours respectfully.

'' James Kent."

'« Hon. A. S. Claytox."
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The following is a curious document, pub-

lished in a Georgia paper, T/te Savannah

GeorgittHf showing briefly the way, in which

the Cherokee country, so nobly conquered, and

the gold mines therein, have been disposed of:

—

" Land Lotteries.

" We have mentioned that the lotteries are to

be commenced on the 22d instant. The follow-

ing, as we learn from Milledgeville, are the

number of draws placed in the wheels, and the

prizes to be awarded to them, viz.

—

" In the Land Lottery, in whi Ji the prizes are

square lots of 150 acres each ; names given in,

85,000; prizes, 18,309; or about four and a

half blanks to a prize.

" In the Gold Lottery, in which the prizes are

square lots of 40 acres each : names given in,

133,000; prizes, 35,000; or nearly four blauKS

to a prize.

*' The commissioners have been industrious to
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prepare such a mass of tickets (which are not

printed), together with the numerical books ne-

cessary, in so short a period. The wheels con-

taining the names are of great circumference, and

so weighty with the tickets, that a strong man

can hardly turn them. They were manufactured

in the penitentiary, and these important aids to-

wards a speedy distribution of Cherokee terri-

tory, were constructed with the united help of

two persons, whose stubborn zeal in asserting its

independence, has thus made them remote agents

in its dismemberment,—we mean the mission-

aries. Great accuracy being requisite in the

registry, it will hardly be possible to draw more

than 250 or 300 names per day ; so that, with

the latter number, it will occupy seven months

before the prizes are exhausted and the lottery

finished. It is proposed to draw a dpy alter-

nately from the wheels of each."

It may be remarked, that some of the Southern

States have been accustomed to dispose of tlicir

public lands by lottery, specifying by law the

qualifications of a citizen, which would entitle

him to the claim of a ticket. In this way the

Cherokee lands, and the gold mines, having been

duly seized upon and possessed by the State,

were conferred upon the fortunate drawers o.f the

prizes.

•!•
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But the most remarkable feature of this news-

paper notice, is the spirit in whi^h it seems to

glory, that the hands of the missionaries, Messrs.

Worcester and Butler, were compelled to assist

in the construction of the machinery, to be em-

ployed in the consummation of this violence. As

the lottery-wheels were made in the penitentiary,

and in that department occupied by the mission-

aries with others of their fellow-labourers, they

could not avoid the task without a special dis-

pensation. It was partly by their exertions, as

missionaries, that the Cherokees had become so

much enlightened and improved in their con-

dition ; and thus indirectly, no doubt, partly by

their instrumentality, that Georgia had been dis-

appointed in the acquisition of the Cherokee

country without force. To atone for their offence,

a law had been passed by the State, the opera-

tion of which, it was well understood, would

throw them into tlie penitentiary. And while

there, it would seem, their feelings were to be

insulted, by being required to build the lottery-

wheels, which were contrived to finish the work

of despoiling those Indians, to whose welfare

these men had consecrated their lives, and whose

fidelity in the cause had doomed them to four

years' ignominious imprisonment and hard labour.

With a triumph, more becoming barbarians than

'
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christians,—more fit for the obsequious minions

of a tyrant than the citizens of a State boasting

of its magnanimity and its equal rights, the

Editors of this Journal, are seen to record and
utter before the world their satisfaction, that

these lottery-wheels " were constructed with the

united help of two persons^ whose stubborn zeal

in asserting the independence of the Cherokee
country, has thus made them remote agents in

its dismemberment ! !

!

"

This most unworthy boasting, as might have

been expected, rung through the land, and chal-

lenged sentiments of universal indignation ; and
drew forth a certificate from the missionaries,

that the superintendent of the prison had kindly

regarded their feelings, and excused 'hem from

the task.

'>^Ai
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I DO not insert the following testimony to the

character of Mr. Worcester, because I think he

needs it. He has never been impeached—unless

his treatment by the State of Georgia be con-

sidered of that nature. The world, however, as

well as the Supreme Court of the United States,

have already pronounced his justification; and

he will evermore be regarded, as a magnanimous

and heroic sufferer for the rights of the oppressed.

But this testimony, coming as it does from his

old friend and fellow-student, the Rev. Leonard

Bacon, of New Haven, Connecticut, is especially

pertinent and worthy of regard. It was given

incidentally, as a fragment of an address, deli-

vered at the anniversary of a Peace Society, at

Hartford :

—

'* Samuel A. Worcester, one of the mission-

aries now confined in the penitentiary of the State

of Georgia, is a man with whom it is my pri-

vilege to have had an intimate acquaintance.
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Considering the ignominy and revilings, as well

as the physical hardships which he sutlers in the

cause of righteousness and freedom, I feel myself

bound, on every fit occasion, to ofier my solemn

testimony to the public in his behalf. lie is

not, what many who join in the anti-missionary

clamour suppose him to be, an ignorant, rude,

and flaming fanatic, but a man of superior na-

tive talent, delicate and honourable sensibilities,

finished, liberal, and professional education,

and of cool, deliberate, intelligent, yet devotetl

piety. I have had the happiness of seeing many

admirable examples of Christian character ; but

a man more invariably and minutely conscientious

than this man, less capable of any undue influ-

ence from the example and opinions of others, or

in a higher degree exempt from every bias of

selfishness and passion, I have never known. It

was not an erratic genius which carried him to

his work among the Indians ; few men have more

of the plain, practical common sense of New-

England. It was not any inability to find em-

ployment in some more lucrative, and, according

to this world's judgment, more honourable sta-

tion; the great respectability of his connexions,

as well as the vigour of his own talents, precludes

such a supposition ; had he given himself to

science or to learning, he might have adorned a

• )*
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university. It was the humble and self-denying

desire of doing good, which made him a mis-

sionary. When the Government of Georgia

commanded him to abandon his peaceful work,

or to take 'he oa*^ ot allegiance as their subject,

he looked '
? r* r- by what authority they spoke

;

and, convinc*. .u ;;bey had no just jurisdiction

over his person, or over the territory on which

he resided, he calmly aiid clearly informed them

of the views on which he should act. The cor-

respondence between him and Govenor Gilmer,

on that occasion, will sufficiently shew which

of the two is the most of a man ; and—without

designing to disparage the knightly breeding of

his Excellency—I venture to add, it will show

which of the two is the most truly a gentleman.

Having fully stated what he should do, he

quietly pursued his course in the spirit of one

whom neither threats nor violence could intimi-

date. Like the great Apostle who asserted his

privileges as a Roman citizen, he meekly insisted

on his rights as an American. Like the Apostle

appealing to Caesar, he put himself under the

protection of the laws and courts of the nation.

Whether he was right in regarding the jurisdic-

tion attempted to be set up over the Cherokee

territory as an usurpation, and therefore refusing

to take the prescribed oath of allegiance, we
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have now no occasion to inquire ; the most

august tribunal of the nation, from which there

is no appeal in this world but to violence, has

decided that question."

The following is the correspondence above

alluded to between the Governor of Georgia and

Mr. Worcester :

—

"May IS, .,,3..

" Sir,

" It is a part of my oflficial duty ^uuse

all white persons residing within the territory of

the State, occupied by the Cherokees, to be re-

moved therefrom, who refuse to take the oath to

support the constitution and laws of the State.

Information has been received of your continued

residence within that territory, without complying

with the requisitions of the law, and of your claim

to be exempted from its operation, on account of

your holding the office of postmaster of New
Echota.

" You have no doubt been informed of your

dismissal from that office. That you may be

under no mistake as to this matter, you are also

informed, that the Government of the United

States does not recognize as its agents the

missionaries acting under the direction of the

- 4*
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American Board of Foreign Missions. Whatever

may have been your conduct in opposing the

humane policy of the General Government, or

exciting the Indians to oppose the jurisdiction of

the State, I am still desirous of giving you, and

all others similarly situated, an opportunity of

avoiding the punishment which will certainly

follow your further residence within the State

contrary to its laws. You are, therefore, ad-

vised to remove from the territory of Georgia,

occupied by the Cherokees. Colonel Sanford,

the commander of the Guard, will be requested

to have this letter delivered to you, and to delay

your arrest until you shall have had an opportu-

nity of leaving the State.

'* Very respectfully yours. Sec.

*' George R. Gilmek."

"Neiv Echofa, Cher. Xa. June 10, 1831.

" To His Excellency George R. Gilmeu, Governor of the

^' State of Georgia.

» Sir,

" Your communication of the 15th ult. was

put into my hand on the 31st, by an express

from Colonel Sanford, accompanied with a notice
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from him, that I shouhl become liable to arrest,

if after ten days I should still be found residing

within the unsettled ..mits of the State.

" I am under obligation to your Excellency

for the information, which I believe I am justi-

fied in deriving by inference from your letter,

that it is through your iujluence, that I am about

to be removed from the ofKce of ])ostmaster at

this place; inasmuch that it gives me the satis-

faction of knowing that I am not removed on the

ground of any real or supposed unfaithfulness in

the performance of the duties of that office.

*' Your Excellency is pleased to intimate that

I have been guilty of a criminal opposition to

the humane policy of the General Govcrnmont.

I cannot suppose that your Excellency refers to

those efforts for the advancement of the Indians

in knowledge, and in the arts of civilized life,

which the General Government has pursued ever

since the days of Washington, because I am sure

that no person can have so entirely misrepre-

sented the course which I have pursued during

my residence with the Cherokee people. If by

the humane policy of the Government, are in-

tended those measures which have been recently

pursued for the removal of this and other tribes,

and if the opposition is no more than that 1 have

had the misfortune to differ in judgment with the
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Executive of the United States, in regard to

the tendency of those measures, and that I have

freely expressed my opinion, I cheerfully ac-

knowledge the fact ; and can only add that this

expression of opinion has been unattended with

the consciousness of guilt. If any other opposi-

tion is intended, as that I have endeavoured to

bias the judgment, or influence the conduct of

the Indians themselves, I am constrained to deny

the charge, and beg that your Excellency will

not give credit to it, until it shall be sustained by

evidence.

** Your Excellency is pleased further to inti-

mate, that I have excited the Indians to oppose

the jurisdiction of the State. In relation to this

subject, also, permit me to say, your Excellency

has been misinformed. Neither in this particular

am I conscious of having influenced, or attempted

to influence the Indians among whom I reside.

At the same time, I am far from wishing to con-

ceal the fact, that, in my apprehension, the cir-

cumstances in which Providence has placed me,

have rendered it my duty to inquire whose is the

rightful jurisdiction over the territory in which I

reside ; and that this inquiry has led me to a

conclusion adverse to the claims of the State of

Georgia. This opinion, also, has been ex-

pressed— to white men with the greatest freedom
;
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anil to Indians, when circumstances elicited my

sentiments.

''
I need not, however, enlarge upon these topics.

I thought it proper to notice them in a tew words,

hecause I understood your Excellency to intimate

that, in these respects, I had been guilty of a

criminal course of conduct. If for these things

I were arraigned before a court of justice, I be-

heve I might safely challenge my accusers to

adduce proof of any thing beyond that freedom

in the expression of opinions, against which,

under the constitution of our country, there is

no law. But as it is, the most convincing evi-

dence of perfect innocence on these points would

not screen me from the penalty of the law, which

construes a mere residence here, without having

taken a prescribed oath, into a high misde-

meanour. On this point, therefore, I hope to

be indulged in a few words in explanation of my
motives.

'* Ai'ter the expression of my sentiments, whicli

I have already made, your Excellency carmot

fail to p rceive, that I could not conscientiously

take the oath which the law requires. That oath

implies an acknowledgment of myself as a citizen

of the State of Georgia, which might be innocent

enough for one who believes himself to be such,

but mubt be perjury in one who is of the opposite
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opinion. 1 may add, that such a course, even if

it were innocent of itself, would in the present

state of feehng among the Indians, greatly impair,

or entirely destroy my usefulness as a minister

of the Gospel among them. It were hettcr, in

my judgment, entirely to abandon my work, than

so to arm the prejudices of the whole j)eople

against me.

" Shall I then abandon the work in which

I have engaged? Your Excellency is already

acquainted, in general, with the nature of my

object, and my employment, which consist in

preaching the Gospel, and making known the

word of God among the Cherokee people. As

to the means used for this end, aside from the

regular preaching of the word, ' have had the

honour to commence the work of publishing por-

tions of the Holy Scriptures, and other religious

books, in the language of this people. I have

the pleasure of sending to your Excellency a

copy of the Gospel of Matthew, of a hymn-book,

and of a small tract consisting chiefly of extracts

from Scripture, which, with the aid of an inter-

preter, I have been enabled to prepare and pub-

lish ; and also of another tract, which, with

my assistant, I have translated for .ic United

Brethren's Mission. The tract of Scripture ex-

tracts has been published since my trial and
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acquital by the Superior Court. This work it

woukl be impossible for me to prosecute at any

other place than this, not only on account of the

location of the Cherokee press, but because Mr.

Boudinott, whose editorial labours require his

residence at this place, is the only translator

whom I could procure, and who is competent to

the task. My own view of duty is, that I ought

to remain, and quietly pursue my labours for the

spiritual welfare of the Cherokee people, until 1

am forcibly removed. If I am correct in the

apprehension that the State of Georgia has no

rightful jurisdiction over the territory where 1

reside, then it follows that I am under no moral

obligation to remove, in compliance with her

enactments ; and if I suffer in conseciuence of

continuing to preach the (jrospel and diffuse the

written word of God among this people, I trust

that I shall be sustained by a conscience void of

otience, and by the anticipation of a righteous

decision at that tribunal from which there is no

appeal.

" Your Excellency will accept the assurance

of my sincere respect.

" S. A. Worcester."

As to Governor Gilmer's statement: "that

the Government of the United States does not
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recognize as its agents the missionaries, &c."

and as to the dismissal of Mr. Worcester from

the office of postmaster—it may be observed,

that the latter transaction appears to have been

done by an understanding between the Govern-

ment of Georgia, and the General Government

at Washington, in order to remove every obstacle

in the way of getting rid of the missionaries.

It is true the missionaries were not agents of

Government, in the fullest sense. Yet the Mis-

sionary Society had been formally admitted and

recognized, as a coadjutor of the Governmr'nt in

civilizing the Indians; and the missionaries have

been instructed from the Government in these

matters, have been intrusted w^ith important

charges from that authority, and required and

accustomed to make report of the fulfilment of

their duties, so far as they related to the civil

interests of the Indians. How far Mr. Wor-

cester, personally, had been thus connected, I

am unable to say. I speak of the general fact.

He of course had his permission, and I can

hardly doubt, that he had in some sense and for

specific purposes a commission from the General

Government—as this has been the general cus-

tom. It having been always understood, that

the Nitional Government alone had authority

over the Indians and their territories, so far as
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was necessary for their protection, they have not

only instructed the missionaries for certain pur-

poses, but they have in some cases contributed

towards their support. A missionary could never

set foot upon Indian ground, to abide and labour

there, without a connexion with the Government.

Indeed, a reference to the language of Chief

Justice Marshall will distinctly shew, that such

a connexion did exist in this particular case :

—

" The forcible seizure and abduction of the

plaintiff' in error, who was residing in the nation

with its permission, and by author'iiy of the Pre-

sident ojfhe United States, is also a violation of

the acts, which authorize the Chief Magistrate

to exercise this authority." So also the language

of Judge McLean.

u
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I AM happy to be able to record, in the con-

clusion of my task, that the State of Georgia has

had so much regard to herself and so much

respect for the opinion of the world, as to have

repealed the law, under which the missionaries

were convicted and imprisoned. It would seem,

however, that this act was not accompanied by

any concession, direct or indirect, to the 5'u^gmenl

of the United States' Court; nor that the law was

improper in itself; but th''* it was repealed, as

being no longer ^lecessay. -for was it accom-

panied by any act, affecting the confinement of

the missionaries. So far as the repeal was con-

cerned, the original sentence of these men still

held them to their doom. The code of legisla-

tion applied to the Cherokees and their country

remains the same, and so far as appears, is still

intended to be enforced. The repeal of this

la^v. however, and the subsequent release of the

missionaries for reasons that will appear in the

fvtllowlig pages, makes an evasion of the decision
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of the National Court, inasmuch as that decree

respected only the missionaries and the parti-

cular statute, under which they were convicted.

There is therefore no longer a controversy, in

fact, between the Supreme Court and Georgia,

except that the contempt abides. It is true, that

the opinion of the Court has pronounced the

entire legislation of Georgia over the Chcrokees

nnconslitutional ; but their decree respected only

Mr. Worcester. Will the Cherokees make a

new case? or must they be absolutely worried

into submission ? If they are sacrificed, it may
possibly prevent a conflict between the General

Government and Georgia, and remove the lia-

bility of an impeachment of the Chief Magistrate

of the nation.

• ii
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No. VI.

It will appear by the following documents,

that the missionaries have been released, and

returned to their labours among the Indians, after

a confinement of one year and four months:

—

" Penitenfiari/, MilledgevUle, Jan. 8, 1833.

" Charles J. Jenkins, Esq. Attorne7j- General of the State

of Georgia.

"Sir,
** In reference to a notic< given to you on the

20th of November last, by our counsel, in our

behalf, of our intention to move the Supreme

Court of the United States, on the 2d day of

February next, for further process in the case

between ourselves, individually, as plaintiffs in

error, and the State of Georgia, as defendant in

error, we have now to inform you, that we have

forw;:rdcrr instruction to our counsel to forbear

the ritendei: motion, and to prosecute tiie case

no farther.

** We are,

*' Yours, respectfully,

(Signv '1) '* S. A. Worcester,
'* Elizur Butler."
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" By Wilson Lumpkin, Governor and Com-

mander-in-Chief of the Army and Navy of

Georgia, and of the Mihtia thereof; To

Charles C. Mills, Esq., Principal Keeper of

the Penitentiary.

'' Whereas, at a Superior Court held in and

for the county of Gwinnett, at the September

term, 1831, Samuel A. W^orcester and Elizur

Butler, were convicted of illegal residence within

the territory of this State, then inhabited almost

exclusively by Cherokee Indians, and such other

persons as were unfriendly to the rights and

interests of the State; whereupon they were sen-

tenced to four years confinement in the Peniten-

tiary of this State

;

" And whereas sound policy has, since the

confinement of said persons, induced the consti-

tuted authorities of this State to provide by law,

for the legal settlement of the unoccupied part

of said territory, by a free white population ; and

having provided for the organization of said

territory into counties of suitable form and size,

for the convenience and regular administration of

public justice, and the due execution of the laws

of this State ; and the legislature being assured,

at their late session, that, under existing arrange-

ments, which were duly going into execution.

VOL. II. R
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the country will shortly contain a sufficient num-

ber of well qualified inhabitants, to carry fully

into effect these several objects, did therefore

repeal the law under which the said Samuel A.

\A'orcester and Elizur Butler, were convicted and

sentenced as aforesaid

;

" And whereas the said Samuel A. Worcester

and Elizur Butler, have made known to me, that

they have instructed their counsel, William Wirt

and John Sergeant, Esquires, to prosecute the

case, which they had thought fit to institute be-

fore the Supreme Court of the United States,

against the State of Georgia, ?io further; but

have concluded * to leave the question of their

continuance in confinement to the magnanimity

cf the State;'

*' And moreover, taking into consideration, the

earnest solicitude for the release of these indi-

viduals, which has been communicated to me, in

the most friendly and respectful manner, by many

of the most distinguished friends of the State,

residing in various parts of the Union—amongst

whom are many of those who have sustained the

State and her authorities, throughout this un-

pleasant controversy ; and also taking into view,

the triumphant ground which the State finally

occupies in relation to this subject, in the eyes

of the nation, as has been sufficiently attested
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through various channels, especially in the recent

overwhelming re-election of President Jackson,

the known defender of the rights of the State

throughout this controversy ; and now believing,

as I do, that not only the rights of the State

have been fully and successfully vindicated and

sustained in this matter ; but being assured, as I

am, that the State is free from the menace of any

pretended power whatever, to infringe upon her

rights, or control her will in relation to this

subject ; and above all other considerations the

magnanimity of Georgia being now appealed to
;

I therefore, as the organ of the State, feel bound

to sustain the generous and liberal character of

her people.

*' Whatever may have been the errors of these

individuals—whatever embarrassments and heart-

burnings they may have been instrumental in

creating—however mischievous they may have

been, in working evil to the State, to themselves,

and the still more unfortunate Cherokees—and

whatever may have been the spirit which influ-

enced them to the course they have pursued

—

and however obstinately they may have adhered

to the counsel of their employers, aiders, and

abettors, yet the present state of things is such

that it is enough—that they submit the case ' to

the magnanimity of the State.' They shall

R 2
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therefore go free. And know ye, that for and in

consideration of all the foregoing circumstances,

and many more which might be enumerated, I

have thought proper to remit, and do, in virtue

of the power vested in me by the Constitution,

hereby remit the further execution of the sen-

tence of the Court against the said Samuel A.

Worcester and Elizur Butler, and order that

they may be forthwith discharged.

" In testimony whereof I have hereunto set my

hand, and caused the seal of the Executive

Department to be affixed, this fourteenth day

of January, in the year of our Lord one

thousand eight hundred and thirty-three,

and of American Independence the fifty-

seventh.

'* Wilson Lumpkin."

" By the Governor :

** Rhodom H. Greene, Secretary."

The following document is from The Mis-

sionarij Herald, Boston, the organ of the So-

ciety, under whose authority Messrs. Worcester

and Butler were sent to the Cherokees :

—

" Since Messrs. Worcester and Butler were

confined in the penitentiary of the State of Georgiaj
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their circumstances and the events which have

taken place with regard to them, have seldom

required to be noticed in this work ; but as this

painful affair has now, in the providence of God,

been brought to a close, it seems proper con

cisely to continue the history of it to the present

time.

" Immediately after the decision of the Su-

preme Court of the United States, declaring the

law of the State of Georgia, re lating to white men

residing in the Cherokee nation, under whicli

the missionaries had been imprisoned, contrary

to the constitution, laws, and treaties of the

United States, and the proceedings of the courts

of that State under that law% to be null and void,

the mandiite of that court, ordering all further

proceedings against the missionaries for ever to

cease, and them to be set at liberty, was immedi-

ately laid before the Court of Georgia, by wliich

they had been tried and sentenced, and a motion

made by the counsel for the missionaries that the

court reverse its decision. But after the case

had been argued at length, the motion was re-

jected. The court also refused to permit the

motion, or its own decision upon it, or any thing

by which it might appear that such a motion had

ever been made, to be entered on its records.

The counsel then made an affidavit, stating that
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the mandate of the Supreme Couri had been

presented to the court in Georgia, and the mo-

tion made to reverse the decision of the latter, in

obedience to the mandate. This affidavit was

signed by the counsel for the missionaries, and

acknowledged by the judge, and would have

been used before the Supreme Court of the

United States, instead of the record of the Court

in Georgia, had a motion been made there for

further proceedings at its present session.

** On the 4th of April last, immediately sub-

sequent to this refusal of the court in Georgia to

obey the mandate of the Supreme Court, the

counsel for the prisoners presented a memorial in

their behalf, to his Excellency, Wilson Lumpkin,

governor of that State, showing in what manner

the mandate of the Supreme Court had been re-

jected by the State Court, an(\ praying him to

use the executive power entrusted to him, and

discharge the prisoners. To this the governor

refused to give any written reply, but stated ver-

bally that the prayer of the memorialist would

not be complied with.

" In this state, so far as any legal proceedings

are concerned, the case remained until the 27th

of November, when Messrs.Worcester and Butler

were informed that, if any motion were to be

made before the Supreme Court of the United
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States, for further proceedings in their case at its

next approaching session, notice to that eifect

must be served on the Governor and Attorney-

General of Georgia without delay. They had

no time to deliberate or consult their patrons on

the subject. Knowing, however, that, if the no-

tice should be served, and they should afterwards

decide that it was inexpedient to prosecute their

case further, the notice could be withdrawn, and

the process arrested ; while, if they neglected to

serve the notice till it should be too late, the

motion in their behalf before the Supreme Court

could not be sustained, however desirable it

might seem, but must be deferred another year ;

—

placed in this predicament, they decided to give

notice of the intended motion, leaving the ques-

tion whether that motion should be actually

made, open to further consideration.

*' Messrs. Worcester and Butler immediately

informed the Prudential Committee of what they

had done, and requested their advice on the point,

whether they should prosecute their case further

before the Supreme Court of the United States

or not.

" Here it should be remarked that, from the

time that the missionaries were first informed of

the law enacted by the legislature of the State of

Georgia, ordering them, on penalty of four years'

•#1
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imprisonment in the penitentiary, lo remove from

the Cherokee nation before the 1st of March,

1831, or to take the oath of allegiance to that

State, and obtain a permit from the governor to

remain, they have had a constant and free in-

terchange of views with the Committee respect-

ing the course to be pursued by themselves ; and

while the Committee have forborne to direct, or

even advise them, they have still expressed their

views freely, relative to what was right and ex-

pedient, in these trying circumstances, and would

ultimately be overruled for the greatest good of

the Cherokees, and the honour of the Gospel

;

and have uniformly enjoined it upon the mis-

sionaries to act upon their own responsibility,

as citizens, and especially as ministers of

the Lord Jesus Christ. This, it is believed,

they have uniformly done ; and while the Com-

mittee have acted with entire unanimity, it is

not known that, at any stage of this business,

their judgment has differed from that of the

missionaries.

" It should also be remarked, before proceeding

further with this statement, that Messrs. Wor-

cester and Butler, very soon after they were

placed in the penitentiary, were visited by a

number of highly respectable gentlemen, who

urged them not to appeal to the Supreme Court
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of the United States, but to accept of a pardon

from the governor of the State, and promise not

to return to the Cherokee nation—the condition

on which pardon was offered them immediately

after their sentence was pronounced. This they

steadily refused to do, deeming it of great im-

portance, in its bearing on their own characters

and the cause in which they were engaged, to

obtain the opinion of that Court whether the

law of the State of Georgia, extending her juris-

diction over the Cherokee country, was or was

not contrary to the constitution, laws, and trea-

ties of the United States; and whether they had,

or had not, been lawfully arrested and subjected

to an ignominious punishment for disregarding

that law. Among the gentlemen who repeatedly

visited them on this errand, were M. Berrien,

late Attorney-General of the United States, and

the Rev. President Church, of the Georgia Uni-

versity. After the decision of the Supreme

Court, given in March last, and especially after

they had given notice of their intention to move

the Court for further proceedings in their case,

Messrs. Worcester and Butler were again urged

by gentlemen who visited them, and by others

who communicated their views in writing, to

withdraw tlieir suit and accept o" pardon. These

gentlemen resided in different parts of the Union,

R 3
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and some of them had been on the side of the

Cherokees and missionaries, through the whole

of their unhappy controversy with the State of

Georgia. But as the missionaries were at first,

from their own view of their rights, confident

that they had been guilty of no crime, and would

not, therefore, accept a pardon ; so now, having

obtained the decision of the Supreme Court in

their favour, they were still less inclined to do

any thing which might imply thct they had not

a just claim to an unconditional discharge, with-

out the stigma of being pardoned criminals.

From time to time they submitted their case to

the Prudential Committee, with the arguments

which were pressed upon them from different

quarters. But the Committee saw no cause for

advising them to change their course.

" More recently, however, and especially sub-

sequent to giving the notice of the intended

motion in the Supreme Court, the subject was

presented to the minds of the missionaries in a

somewhat different aspect ; which, together with

the posture of our national affairs, induced them

to examine the whole subject anew, and to lay

the arguments in favour of withdrawing their

suit, which had been suggested to them by others,

or had occurred to their own minds, before the

Committee, which they did in the letter from
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which the subjouied paragraphs are extracted.

Dr. Butler being at the time unwell, Mr. Wor-

cester, after mentioning that they had given notice

of the intended motion, with some account of the

interviews which they had had with gentlemen

on the subject, presents the following interro-

gations as containing the substance of the argu-

ments presented by them.

" * What, then, iire we to gain by the further

prosecution of the case ?

" * Ourpersonal liberty ? There is much more

prospect of gaining it by yielding than by per-

severance. And if not, it is not worthy of ac-

count in comparison with the interests of our

country.

" ^Freedomfrom the stigma of behigpardoned

criminals ? That also is a consideration of per-

sonal feeling, not to be balanced against the

public good.

" * The maintenance of the authority ofthe Su-

preme Court? It is argued against us that, if

we yield, the authority of the court is not pros-

trated—only not tested ; that, if it be put to the

test novj, it is almost certain to fail ; that the

probability of prostrating its authority is far

greater than of maintaining it; that, if it were

to be put to the test, it ought to be done at a

more favourable time.
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' 77(0' prevention of the violation of thepublic

faith ? That faith, it appears to us, is alrcatly

viohited ; and, as far as we can see, our per-

severance has no tendency to restore it.

** * The arresting of the hand of oppression ^

It is ah'eady decided that such a course cannot

arrest it.

*' * The privilege ofpreaching the Gospel to

the Cherokees? That privilege is at least as

likely to be restored by our yielding as by our

perseverance.

** * The reputation of beingfirm and consistent

men ? Firmness degenerates into obstinacy, if it

continues when the prospect ofgood ceases ; and

the reputation of doing right is dearly purchased

by doing wrong.

** ' Thus I have written on the question as vin-

dicating the side of yielding. I could now shift

sides and adduce arguments in favour of per-

severance ; but Dr. Butler and myself deem this

unnecessary. We would rather lay before you,

and before the Committee, such arguments as

are continually urged upon us against the prose-

cution of our case, and elicit from you the argu-

ments which can be adduced in favour of it.

We will not conceal that ^'e are in some doubt

as to the path of duty. In regard to the past

our minds are settled. But we consider the

I'll.
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fwr.



APPENDIX. 373

circumstances of the case as in some important

respects fieWj and arc willing to examine the

ground on which we now stand, and to recede

from it, if we find it untenable.

" * We believe that we are not,—we trust that

we shall not be, influenced by private considera-

tions. We earnestly pray that we may not be.

And we desire your fervent prayers and those of

the Committee, that we may be guided in the

path of duty.'

'' In view of the foregoing considerations and

some others which occurred to their minds, all

tending to convince them that little good was to

be hoped from further prosecution of the case

;

and that, as the law under which the mission-

aries had been imprisoned had been repealed,

they were much more likely to be speedily

restored to their labours among the Cherokees

by withdrawing their suit, than by carrying it

to the extremity, the Committee expressed to

Messrs. Worcester and Butler the opinion, that

it was inexpedient for them to prosecute their

case further before the Supreme Court. It

seemed to them also the part of Christian for-

bearance in the missionaries, in the present

agitated state of the country, to yield rights,

which, in other circumstances it might have been

their duty to claim, rather than to prosecute

m
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them tenaciously at the expense of hazarding

the public interests.

"After receiving the opinion of the Committee,

Messrs. Worcester and Butler in a communica-

tion, dated January 14, 1833, give the corre-

spondence and proceedings which issued in their

discharge from the penitentiary, and restored

them to their families and missionary labours

among the Cherokees.

** The grand motive which induced Messrs.

Worcester and Butler to expose themselves to the

hardship and ignominious imprisonment which

they have endured, was the good of the Chero-

kees, To the promotion of Christianity and

civilization among them they had consecrated

their lives. It was a sacred work, to which they

felt commissioned as missionaries of the Lord

Jesus, and they must not hastily retire from it,

through fear of what they deemed oppression

and violence, when there were laws, and tribunals,

and magistrates, to whom they could appeal for

protection. The Apostles, it is believed, ap-

pealed in every similar case. Their yielding

would have discouraged the Cherokees, by vir-

tually saying to them that the faith of the United

States, pledged to them, would be violated ; and

that all the provisions made for their protection

in the constitution, treaties, and laws of this
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Union would not be enforced ; and that the

missionaries did not dare to trust their own

persons on these provisions.

" Besides this great motive of doing good to the

Cherokees, the missionaries in disregarding the

law of t'ne State of Georgia had some reference

to the securing of their own rights as citizens of

the United States and ministers of the Gospel.

These rights are invaluable to every man, as an

individual. It may also be a duty, which a good

man owes to his country and fellow-citizens, to

withstand what plainly appears to him to be

oppression, and give opportunity for justice to

be done by the execution of wholesome laws,

even though detriment should come to himself.

The principle, that Christian duty requires every

good man to retire before a threatened invasion

of his rights, would be dangerous in such a

Government as ours. Suitable regard to the

authority of the United States, under whose

patronage and sanction they had been sent forth,

and had laboured, required them not hastily to

abandon the work intrusted to them.

" They have yielded none of the principles

involved in these motives for the course of con-

duct they have pursued. They have not yielded

the point, that they had originally a right to

prosecute, unmolested, their labours among the
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Cherokees ; that their views of the constitution,

laws, and treaties of the United States, under

which they acted, were correct ; tliat the} were

rif^lit in appeahng from the decision of the Court

of Georgia to the Supreme Court ; that they had

a just claim to immediate and unconditional

release from imprisonment, in compliance with

the decision and mandate of that court ; and that

they might justly claim the further interposition

of that court for their deliverance according to

the course of law.

"Nor have they stopped short of accomplishing

every object aimed at by them, which, in their

view could possibly be accomplished by them,

even if they should carry their suit to the utmost

extremity. The law, under which their labours

had been interrupted and their persons im-

prisoned, had been repealed, so that, by their

discharge they are able, without delay or fear

of further molestation, to resume their missionary

labours. The Supreme Court, in giving an

opinion in the case of the missionaries, have

incidentally, but fully and explicitly, given an

opinion respecting the meaning of the treaties

and laws which have been made for protecting

the rights of the Cherokees, sustaining them in

all which they have claimed. Whether this

unhappy people will be reinstated in these rights.
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in conformity witli the opinion of ilir co\nt, will

be matter for future history to record. The

court, also, by deciding unequivocally, in the

face of the country, that the missionaries, in

the controversy with the State of (Georgia, had

right and justice on their side, and that they

had been arrested and imprisoned contrary to

the constitution and laws of the Union, have

done all that the highest judicial tribunal in the

nation could do to rescue their character from

ignominy and reproach. In the present posture

of our national affairs, it did not seem practicable

to the missionaries, or to the Conmiittee, to gain

more. The ultimate result of this protracted and

painful controversy, with prayerful and humble

reliance on the wisdom of the Divine administra-

tion, must be left with Him, on whose hands the

name of Zion is engraved, and who will cause

all things to work together for good to those

who love Him.
" In closing this article, it is due in justice, and

it affords great pleasure, to state that Col. Mills,

the keeper of the penitentiary, continued his

great and unvaried kindness to the imprisoned

missionaries to the close of their confinement

;

and gave them every indulgence, with respect

to correspondence, visits from their friends, the

arrangements for their labours, opportunities

i
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No. VII.

The following is taken from the Cherokee

Phoenixi 1832, and is an interesting document,

as a specimen of the common editorial labours,

conducted exclusively by Indians of the Che-

rokee nation:

—

** Oppression of the Cherokees by Alabama.

" We published in our last, the substance of

a bill passed at the late assembly of the Legis-

lature of Alabama, extending the laws of the

State over the Cherokee and Creek nations

within her chartered limits. Hundreds of the

citizens of Alabama have taken license from this

law, and from a resolution adopted by the same

Legislature, to intrude on the lands guaranteed

by the United States to the Cherokees and

Creeks by treaty. When we see these intru-

ders swarming in, and settling the country to the

&Tinoyance of the rightful occupants of the soil,

our treaties with the United States disregarded
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by the General Government—our lands and pro-

perty taken away without our consent— our rights

and liberties invaded and disturbed by lawless

intruders, and that, too, under the sanction of the

General Government, to whom we were taught

in earlier days to look as our protectors, we can-

not refrain from expressing our indignation at

the wanton cruelty and oppression exercised over

us. The resolution above alluded to, is well

calculated to draw the most abandoned and law-

less part of the citizens of the adjoining States

into the nation : it authorizes all white men to

settle on the lands of the Cherokces and Creeks,

without any right or power from any quarter

whatever to dispossess them. From the license

of this single resolution, we understand that Will's

Valley is now filled up by intruders; a great

many are joining their fences to those oi the Che-

rokees, others take possession of farms which

may happen to be lying some distance from the

house of the owner, without a-^king his consent.

Others have threatened to posse&;s themselves

of ferries and bridges belonging to Cherokees,

besides many other depredations they commit on

the property of the Indians. And all this is done,

for what? It is to eflect the removal of the

Cherokees and Creeks from their homes to the

west of the Mississippi—to satisfy the avaricious
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cupidity of the States surrounding us, that the

President of the United States withholds the

promised protection. We shall yet, however,

rely upon the General Government to protect

our country from intrusion, and o\ir rights and

liberties from invasion by her own citizens, and

when we appeal to that Government, we ask not

a favour which may be granted or withheld, but

claim :* right to demand the enforcement of treaty

stipulations."

Is this the language of " a distinct variety of

the human race .... wild, and fierce, and irre-

claimable, as the animals, their co-tenants of the

forest?— who I;ave never exhibited any just

estimate of the improvements around them—nor

any desire to participate in them?" The civi-

lized world might be challenged for an exhibi-

tion, from the files of its literary records, of a

more vigorous and manly composition ; and no

statesman, or politician, could fail to respect this

dignified and resolute declaration of rights, and

this temperate complaint of wrong. And yet is

this the unaided expression of an Indian's heart,

and the ordinary style of an Indian's hand.
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The following are extracts from an account

given in America of the debate in Congress on

Mr. Everett's motion, noticed in Chapter XII.

of this volume :

—

"It was curious, and rather portentous, to

see the working of the moral elements of the

nation f in its representative capacity, on this great

question—all reduced to so narrow a circle, to a

glance of the eye. It required but little ima-

gination— nay, none at all— nought but the

soberest, the commonest observation to read the

strong and unequivocal symptoms of the scene,

so rapidly, not to say, wildly enacting. Here at

a glance and in an instant were to be seen the

quick and fevered pulsations of the v^ide com-

munity, respecting the question sought on the

one side to be agitated— on the other to be

avoided. The quick and fiery glances of the

eye, the hurried manner, the whispering groups

—

holding rapid converse— the earnest labours even

of the Chair to exclude the disagreeable theme ;

—
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all had a language in it not to be mistaken.

When the ai/es and noes were finally announced

—

101 against 93, in favour of considering Mr.

Everett's motion—the buzz ceased, and the con-

flicting elements seemed reduced to the condition

of abeyance to whatever challenge might happen

to fall upon them.

" There are times, when one feels a deep and

thrilling interest in passing events. There are

times when a word means nothing; and then

again there are times, when the same word means

every thing—every thing momentous. For in-

stance— the word impeachment. This same

trisyllable may, under ordinary circumstances,

be bandied about in every one's mouth ;—it may

be rung even by a noisy declaimer in a parlia-

mentary assembly, and in menace of elevated

men, and still be inoffensive, innoxious, when

the consciences of all concerned are clear, and

all hearts strong.

" But in the present instance there has been

at least a questionable assumption of power. It

will not be readily granted by this whole com-

munity, that the Judiciary of this nation is set

up for nothing, and that the head, which con-

trols the executive ana of the law, is at the

same time a Court to determine the law—to pro-

nounce unconstitutional statutes and ordinances,
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which have been in force for generations— to

suspend their operation, and virtually to enact

other regulations, and that to the derangement

of customs affecting the vital interests of whole

communities. The plea of conscience, as con-

trolled by opinion, can never be admitted in

vindication of such a course. For the only

conscience, allowed to an executive officer of

Government, or by which he- is bound in the

discharge of his duty, is to maintain the law.

No matter what his private opinion may be ; he

must either do his duty, as prescribed—or vacate

his place. Admitting a long-established usage

of State to be unconstitutional—still usage has

given its sanction and authority ; and for an exe-

cutive officer to suspend that usage, at liis own

discretion, is enacting law against law—or at

least against usage, which nothing but the au-

thority of a Judiciary, in such case, ought to

annul.

" How nearly within this mooted case comes

the current treatment of our Government to-

wards the Indians, in withdrawing from them the

protection guaranteed by treaties, and for ages

afforded without even a question of its pro-

priety— is sufficiently evident. Existing cove-

nants and hitherto unbroken usage are known

to be set aside ;—and the machinery necessary
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for the keeping those covenants, and created for

that' very purpose—has been withdrawn. And
all this witliout consulting the Judiciary—with-

out giving that sanctuary of the Government

time to expound the oracles committed to its

trust. The Judiciary is forestalled and pre-

cluded. Here, indeed, is made a very grave

question. The conflicting interests on the one

side, and the lovers and advocates of good faith

on the other; the bold measures, to which we
allude, deciding questions, which have been es-

teemed the sacred trust of the Judiciary;—such

interests, and such sympathies, and such j)r()-

ceedings, all coming together—meeting at a single

point, after having been for months and years

collecting their forces, might well be expected

to light up a blaze at the moment of contact.

" The advocate of Indian rights (Mr. Everett)

being admitted to speak, unfolds the simple his-

tory, appertaining to the question—draws the

line with unerring hand and with the light of a

sun-beam, between executive and judicial prero-

gative
; and then, when every ear is attent, and

every pulse beats high with feeling, there drops

incidentallij—onlfj incidentally—from his lips,—

though in a connexion, the bearings of whicli are

not misunderstood,—the word :

—

Impeachment.

It is he who speaks, his known circumspection,

VOL. II. S
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the time, the circumstance, the question, and the

relations of the question—which give significancy

and importance to the word. And I dare to

say, that no single word was ever uttered in that

hall of such mighty and portentous import. It

came upon the deep feeling of the rapt listeners,

like the voice which rends the summer stormy

cloud. The murmurs of discontent which ran

through the hall, and the startled apprehensions

of those who felt there was too much truth in

the story to be so plain— told unequivocally

what fearful elements that single word embodied

in such connexion.

" Doubtless the supposed errors have been

carried too far to be conveniently disposed of.

Will the aggressors on the sanctity of public

covenants, and on the holier elements of the

Constitution

—

tread backi There is no hope

of such a result. Will the people endure the

violence done to their faith, and to the sacred

charter of their dearest institutions? That can

hardly be expected. Evidently, there is but one

step more between the present and the crisis

—

and that crisis is the expected decision of the

Supreme Court. By that time, it is devoutly

hoped, that sobriety will have chastened intem-

perate passion ; that those who have exceeded

propriety will halt ; that the rest will forgive

;

^fer
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and that all will bow in submission to the supre-

macy of law."

The decision of the Court here anticipated,

makes a p-rt of this Appendix ; but it has not

been respected ; it has not quieted the elements

of agitation. It lies in abeyance to the occur-

rences of future history.

THE END.

R. CLAY, PRINTER, BREAD-STUtnT-IllLL.




