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ROBERT L. BORDEN, Q.C., M.P.

Robert Laird Borden was born at Grand Pre, Nova Scotia, on
the 25th of June, 1854, and is the eldest son of Andrew Borden,
£sq, and his wife, Eunice Laird. His forcfathers lived in New
England. His great-grandfather on the maternal side was John
LO‘throp, the law partner of Pierrepont Edwards, whose firm con-
ducted an extensive business at New Haven, Conn., before the
ReVOlutionary War.  On his father’s side he is of United Empire
Loyalist stock.

Mr. Borden began at a very early age to attend the Acacia

ilia Academy at Horton in his native county, and when only
fourteen years of age was appointed one of the teachers of that
well-known educational establishment, and shortly afterwards
‘beCame professor in the Glenwood Institute, New Jersey. Return-
'Ng to Nova Scotia, he began the study of law in 1874 in the office
Of Messrs. Weatherbe and Graham, Halifax, and was called to the

ar in 1878. The gentlemen with whom he studied law, both of
Whom are now judges of the Supreme Court of Nova Scotia,
declare that as a student Mr. Borden was already distinguished for

8¢ qualities which contributed so largely to his success as a
practiﬁoner, namely, great industry, careful attention to every
detail of g work, and a firm grasp of legal principles.

A few months subsequent to his admission to the Bar he was
offereq 5 partnership by Mr. J. P. Chipman, of Kentville, now a
°unty Court Judge for the midland district of Nova Scotia, and
under the firm name of Chipman and Borden they carried on a
'8¢ and lycrative practice at Kentville down to the year 1882,
aspon the appointment in that year of the late Sir John Thompson

Judge of the Supreme Court the firm of Thompson

faham & Tupper, became the firm of Graham, Tupper &
chofden, Mr. Borden having joined as junior partner. Further
ANges occurred in the firm by the accession of Sir Charles
su‘bbbert Tupper to the Cabinet of Sir John A. Macdox?ald ax?d the
Sequent appointment of Mr. Graham to be Judge in equity for
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the Province of Nova Scotia, whereby Mr. Borden became senior
member of the firm under the style of Borden, Ritchie, Parker and
Chisholm.

Mr. Borden is now, and has been for several years past, Presi-
dent of the Nova Scotia Barristers’ Society, and as such has taken
great carc in framing and watching legislation affecting his
profession. Since 1882 he has been engaged in almost every
important case that has ariscn in Nova Scotia. He was counsel
for the Dominion Government in the well-known case of 7%¢
Queen v. The David J. A-lams, which arose out of the enforcement
of the treaty of 1818 and the seizure of the above-mentioned
American fishing schooner for infraction of the provisions of the
treaty. Mr. Borden was retained as counsel by the Government
of Nova Scotia in the well-known constitutional case of Thomas
v. Haliburton, and he has several times argued appeals before the
Judicial Committee of Her Majesty's Privy Council, one of the
most important appeals argued by him being that of /e Jwni-
cipauty of the Couniy of Fictou v. Geldert (1893} A.C. 524, a case
which overruled previous decisions of the Supreme Court of
Canada and established the principle that municipalitics are Hable
for injuries from mis-feasance, but not for injuries resulting from
non-feasance, on their public highways.

Mr. Borden has attained his present position as head of the
Bar of Nova Scotia by hard, unremitting and conscientious work,
To the simallest and most unimportant inatter intrusted to him he
gives as carcful attention as he does to a matter involving large
interests, He goes to a trial with every dectail thoroughly pre-
pared, knowing how he must prove every fact on his own side and
keenly attack the case of his opponents. I genius be, as Carlyle
once defined it, the capacity for taking infinite pains, then Mr.
RBorden dues not fall far short of being a genius.

To wide and accurate knowledge of the law, fertility of
resotivee and firmness of purpose, Mr. Borden unites & dignitied
and courtenus manner which wins for him the friendship as well
as the confidence of his clientile. In Court he is respectiul to a
degree to the Bench, the opposing counsel and the witnesses, anid
under no amount of provocation will L. permit bis good temper
to forsake him.

My Borden fArst entered public life in 180h when he was
nominated as one of the Conservative candidates for Halifax
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COunty, for which he now sits, and was returned at the head of the
Poll.  He has already taken a prominent place in Parliament and
'S consulted by the leaders of his party in all important matters
“Oming up for consideration. Notwithstanding his devotion to his
Professiona] and Parliamentary work, Mr. Borden finds time for
the cultivation of his literary tastes, and is well read in the

est English literature. This is noticeable in all his arguments
and Speeches, for there is a style and finish to his work that shews
that 4 his reading is not confined to the law reports. In
September, 1889, he married Laura, youngest daughter of the late
T h Bond, Esq., of Halifax.

The Vvacancy caused by the death of Lord Justice Chitty has
cen filled by the elevation of Mr. Justice Romer to the Court of
Appeal, Mr. H. H. Cozens-Hardy, Q.C., succeeds Mr. Justice
OMer as the Judge of the High Court. These appointments
ave been received with much favor by the profession in England.
* Justice Romer is said to be one of the quickest judicial
Workers in England, and Mr. Cozens-Hardy was the leader of the
hancery Bar at the time of his elevation to the Bench. His
Ppointment was due solely to his professional standing, as he has
N a consistent opponent of the present Conservative Govern-
Ment, anq congratulations are expressed that a leader of the Bar
Sh?md Patriotically have accepted his present position when he
Tught [€asonably have expected some day to go at one step, like
°rd Davey and Sir John Rigby, to the Court of Appeal.

'

INSOLVENCY LEGISLATION.

If there is one thing more than another which tends to
cTeate dissatisfaction amongst the mercantile community with the
machiner}’ of the law, it is the inability of the Courts to cope with
eV:da“'too‘Pl’evalent methods employed by dishor_wst tradt?rs to
the ¢ Payment of their debts. The basis of credit as apphedlto
sa e?"dlnary transactions between the manufacturc?r and the wh}? e};
good, and between the wholesaler and the retailer, upon whic
differs are supplied in the usual course of trad.e, is essen.tlally

€Nt from that which underlies non-commercial transactions ;
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and it is as essential for the administration of justice in matters of
commerce that this difference should be recognized, as it was in
the past when the “law merchant” became cngrafted upon the
common law. Without “credit” the whole commercial system
would collapse, and trade would be paralysed. It is therefore
expecient, as well as just, that mercantile credit should be en-
couraged and protected. The only way in which an effectual
remedy can be applied in Canada is by the passing of a bank-
ruptcy law by the Federal Parliament. Such legislation should be
based upon the principle that the property of an insolvent trader
belongs to his creditors, and that upon proof of his insoivent
condition it should be removable from the insolvent’s control,
whether or not the term of credit on which the insolveat pui-
chased has expired or has been rencwed to a future date.

It is true that much has been done towards providing for the
pro rata division of a debtor’s property by provincial Acts, with
which our readers are familiar ; but these, because of th. limited
jurisdiction of the provinces in such matters, of necessity, fali
short of compelling a debtor to make an assignment, or to
deliver up his estate for equitable distribation, however hopeless
his financial embarrassment may be,

Some remedy should also be afforded whereby the wader whe
ha: by misfortune become insolvent, and has dealt fairly and
honestly with his creditors, could obtain a discharge from s
trade liabilities on the surrender of his assets,  As the law now
stands any one creditor may retain his claim for the balance duc
hitm after taking a dividend from the winding-up of the debtors
affairs, and, by obtaining judgment and execution therefor, prevent
the debtor from resuming business at least, in s own name |
although the other creditors were wiiling to release him,  The
debtor is thus driven to means flavouring of trickery and deception
in order to re-establish his means of livelihood.  Uniformity of
procedure in the various provinces in regand to inselvent estates
woild do much to encoprage the growth of inter-provincial trade
a< well as to develop confidence in forvign countries,

With regard to Canadian conunercial laws.  The Bankruptey
Avt of Fuogland has been found to be a very satisfactory neasure,
amd mipht well be uszd as a basis for a Canadian statute, with such
variations as our spevial conditions may demamd; for exampie,
creditors shouid be allowed to chouse for themselves the person
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whn is to superintend the liquidation of thc estate, without re-
st#iction to a special class of officials, such as existed under the
Canadian Insolvency Act of 1873.
We have reason to think that there is a strong feeling not only
i amongst the mercantile classes, but in the profession, that the
B time has come for the passing of a bankruptcy Act for Canada.
' We therefore invite discussion of the subject.

o

ENGLISH CASES.

EDITORIAL REVIEW OF CURRENT ENGLISH
DECISIONS.

{Registered in accordance with the Copyright Act)

eaazm .

1 CHARITY —-GIFT FOR POLITICAL, RELIGIOUS AND BOTIAL PURPOSEB—=MORTMAIN.

In ve Scoweroft, Ormrod v, Wilkinson (1898) > Ch. 638, tosted
the validity of a devise of a parcel of land and premises, used as
a village club and reading room, to the vicar of the parish for the
time being, “to be maintained for the furtherance of Conservative
principles, and religious and mental improvement, an-: to be kept
{tee from intoxicants and dancing.” It was contendea that a gift
for the furtherance of Conservative principles was not a good
~haritable gift ; but Stirling, J., was of opinion that the gift was
not merely to advance Conservative principles, but that it might be
considered a gilt for ' ¢ furtherance of religious and mental
improvement in accordance with Conservative principles, and that
the limitation as to Conservative principles did not prevent the
wift from being a perfectly good charitable gift, as it would
undoubtedly have been if the gift were for religious and mental
improvement alons. The devise was therefore upheld; and the
time for effecting a sale of the property under The Mortmain and
Charitable Uses Act, 1891 (see R.8.0, ¢ 112), was extended.
SUBROGATION — DenuxTures — OVERDRAFT TO PAY INTEREST - BANKER ARD

CUSTOMBR. ,

I re Woexham M. & C. Q. Ry. o (1898) 2 Ch. 663, In this
case a bold but unsuccessful attempt was made to extend the
principle of subrogation under the following circumstances: A
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railway company, being liable on debentures issued by it under its
statutory powers, was permitted by its bankers to overdraw its
account to a large amount for the purpose of paying interest on
the debentures, The bank had no knowledge, when allowing the
overdraft, that, as the fact was, proceedings were pending at the
suit of creditors of the company. In these proceedings judgment
was recovered for a large sum, and a receiver was appointed. The
present proceedings were instituted by the bank claiming to be
subrogated to the rights of the debenture hulders in respect of the
interest on the debentures paid out of the overdraft. Romer, J.
characterized it as “an extraordinary application,” and held that
under the circumstances the bank was not entitled to be subrogated
to the rights of the debenture holders in respect of the interest so
paid out of the overdraft.  His decision has since been atfirmed by
the Court of Appeal.

RENT - RESERVED FOR UBE OF WAY — REVEREIONER — PERSONAL REPRESENTATIVE,

In Hastings v. Novthe Eastern Ry, (18g8: 2 Ch, 674, the plain-
tiff claimed as owner of the reversion to recover eertain rents pay-
able under a lease for 1c02 years of a right of way granted by the
plaintifi’s predecessor in title to the defendant company. The
rent was to be caleulated on the quantity of coal carried, not only
over the land devised, but over any part of the vefendants’ railway.
The defendants contended that the right to recover this rert
passed to the lessor’s personal representative, but Byrne, |, held
that the slaintiff as owner of the reversion in the demised premises
was entitled to recover, notwithstanding that some of the rent
reserved was payable in respect of coal not carried over any part
of the demisecd premises.

CONDITIONAL PAYMENT - \sxiuXMENT OF DEHTS AND SECURITIEN THRREFOR=-

EFtEcT OF GIVING NEGOHABLE INSTRUMENT FOR DERT.

Hadley v, Hadley (1858 2 Ch. 068o, is a somewhat curious case.
The action was brought to recover damages in respect of the sale
of certain debts alleged to be sold to the plaintiff, which the
defendant had subsequently collected. The agreement of sale
included * all book an'; other debts due to the vendor . . . and
the full benefit of all securitics for such debts” The fact was, at
the time of this agreement the defendant had in his possession
cheques and bills of exchange which had been recelved by him
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from customers in payment or satisfaction of their debts, and the
que-tion at issue was whether the debts in respect of which these
chetues and bills had been given, passed under the assignment.
Hyrne, J. held that they did not, as the giving of the cheques and
hills was in effect 2 conditional payment thereof, and the cheques
and bills did not constitute “securities ” for the debts within the
meaning of the agreement of sale, and thai the securities referred
o were those held for debts which had n-." been at the date of the
aurcement conditionally paid. But he was of opinion if the
vheyues and bills had not been duly met the debts fur which they
were given would have revived and passed under the agrecment
which seems curious.

WINDING UP ~ACTION COMMENCED BEFORE LIQUIDATION ADOPTED BY LIGUHY-

ATOR- COSTS,

In ve London Dvapery Stoves (1898 2 Ch, 684, Wright, ], held
hit where an action, commenced by a comvany before winding-up
proceedings, is subsequently adopted by the liquidator of such
company, and the action fails, the successful litigant is entitied wo
be paid his whole costs out of the assets of the company, and not
merely those incurred subsequent to the winding-up proceedings.

STATUTE CONSTRUCTION EJUSDEM GENERIS.

Iu re Stockport Schools (18g8> 2 Ch, 687, may be here hriefly
noted for the fact that the decision of Stirlipg, J., on the con-
~truction of & statute, (noted anie vol, 34, p. 624, in which he applied
the cjusdem generis rule, was upheld by the Court of Appoal
-Lindley, M.R., and Chitty and Collins, L. }]3
ADULTERATION - MiLk — LIABILITY OF INNOUSNT VENDOR FOX ADULTERATION

OF MILK IN TRANSIT—SALE OF FOOD anD DRueas AT (38 & 39 Vier,, o b3,

s b-— RN, GOt w15k

In Darder v. Adfer (1899} 1+ Q.B. 20, Divisional Court - Lord
Ru~sell, C ), and Wills, J.; have followed and snmewha? extonded
the doctrine of Hrown v, Foot, 66 1.1, G40, as to the iability of
wn innocent vendor of goods for the improper adultera'ion thereof
by a third party before delivery to a puichaser, In Brown v, Foor
the adulteration was by a servant without the consent of t.
master, and the master was held liable, In the pre-ent cass, the
vendor was held liaile for milk which was tampered with by the
addition of water while on transit by rail. By his contract he was
to deliver the milk to the vendee at a railway terminus 1n London,
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It was delivered in the country to the railway company in a purc
candition, and it was contended that the vendor was not liable
for anything which took plaze in course of transit, as the delivery
to the vendee was complete on the delivery to the railway ; but the
Court held that the contract governed, and the {act tlLat the milk
was adulterated when it reached its destination was sufficient to
fix the vendor with liability thercfer, although they conceded that,
if the convicting magistrate should be satisfied that the vendor
was in no way party to the fraud, a nominal penalty might be
inflicted ; or, if the offence should appear to be of a trifling
character, he would be justified, under the Summary Jurisdiction
Act, 1879, in refusing to impose any punishment at all,

BILL OF LADING - DEFECTS LATENT ON BEGINNING OF VOVAGE OR OTHERWISE,

In Waikato v. New Zealand (189g) 1 Q.B. 56, the Court of
Appeal  Smith, Rigby and Collins, L. JJ.) have affirmed the decision
of Bigham, J. (1898} 1 Q.B. 645 (noted ante vol. 34, p. 404), holding
that an exception in a bill of lading of “ defects latent at begin -
ning of voyage or otherwise " does not cover defects patent at the
beginning of the voyage. The words “or otherwise," Rigby, 1..].
points out, refer, according to plain grammatical construction to
the immediately antecedent words * on beginning of voyage,” and
he thought they might reasonably refer to latent defects which
only come into practical operation after the commencement of the
voyage. The other two judges regarded the words “ or otherwise ”
at any rate as too ambiguous to warrant their being leld to inclide
any patent defucts.

INFRINGEMERT OF STATUTE — PruLic BODY—INFORMATION — [NJUNCTION
TO RESTRAIN BREACH OF STATUTORY DUTY--RAILWAY COMPANY— CROSKING,

The Attorney-General v, London and North Western Ry. Co.
(1899) 1 3.B. 72, was an action instituted by the Attorney-General
on the relation of a municipal body, to restrain the defendant
railway company from permitting thei. trains to cross a highway
on a leve] crossing at a higher rate of speed than four miles an hour.
The statute empowering the railway company to cross the highway
at the point in question expressly required that all trains should
slacken their speed, and not cross at auy greater rate than four
miles an hour. The defendants at the trial resisted the granting
of an injunction on the ground that the plaintiff failed to shew any
injury to the public by reason of the efendants not having
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complied with the statutory requirement as to speed, but Bruce, J.,
Who tried the action, was of opinion, that it was not incumbent on
the informant to make any such case, and that it was sufficient to
Shew that the defendants were disregarding the statute to entitle
the plaintigr to an injunction, which was accordingly granted.

FALsg PRETENCES—CriminaL LAW — EVIDENCE OF SUBSEQUENT FRAUDS—
Prisongr’s RIGHT TO GIVE EVIDENCE ON HIS OWN BEHALF—GRAND JURY.
Queen v. Rhodes (1899) 1 Q B. 77, was a case in which the

efendant®yas prosecuted for obtaining eggs by false pretences.

At the trig] evidence was given to shew that the prisoner had

alsely f€presented, by advertisements in newspapers, that he was

“arrying on 3 dairyman’s business. Evidence was also admitted

to shey that subsequent to obtaining the goods in question, he

®btaineg eggs from other persons by means of similar advertise-
ments.  The question as to the admissibility of the latter evidence

Vas reserved for the opinion of the Court for Crown cases reserved

Lorq Russell, C.J.,, and Wills, Wright, Bruce and Darling, J].),

¥ho helg that the evidence was rightly received. The point was

also feserved whether a prisoner is—under the recent Criminal

Vidence Act, 61 & 62 Vict, ch. 36, which enables an accused

pe.rson to give evidence on his own behalf— entitled to give

SVidence o his own behalf before the grand jury, and the Court

helq that the accused is not so entitled. The English Act' differs

nr;)tn;- the‘ similar Canadian Act (56 Vict,, c. 331, D), in that. it does
Orbid comment by the Court on the failure of a prisoner to

Offer himse]f as a witness. Some of the English judges, we see,

ave taken a curious view of the new Act, and have actually a.d?led

€ sentence of a prisoner found guilty, because, in the.ir opinion,
¢ Prisoner ip giving his evidence had committed perjury ; this
3 very justly provoked adverse comment, as inflicting on the

Cony; . .
tringlCt a punishment for an offence for which he has not been
€d.

Ug
EL\D!SPARAGEMENT OF RIVAL TRADERS' GOODS—CAUSE OF ACTION—INJUNC-

TION—R e 288—(ONT. RULE 261),

reStf’flbboo{? v. Wilkinson (1899) 1 Q.B. ?6, was an action to

it Inthe defendants from publishing in China and Japan
ars alleged to contain untrue statements as to an alleged

Clrcy]
o . )
mparatlve test of the plaintiffs’ and defendants’ goods, and a
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statement that in the result the defendants’ goods were found to be
equal to, or superior to the plaintiffs’, whereas the plaintiffs alleged
their goods were superior to the defendants’. The defendants
moved, under Rule 288, (Ont. Rule 261), to strike out the state-
ment of claiming, as shewing no cause of action. Kennedy, J.,
dismissed the application, but the Court of Appeal (Lindley, M.R,,
and Chitty and Williams, L.JJ.,) held that the case came within
the principle laid down in Whiite v. Mellin (1895) A C. 154 (noted
ante vol. 31, p. 439), and that the question of motive could not be
inquired into when the defendants were not exceeding their legal
rights, and the action was dismissed. In two recent Ontario
cases before the Divisional Court (C.P.D.) viz.: Sims v. London,
and Sims v. Kingston, it was considered to be inexpedient that
objections in law going to the root of a statement of claim or
defence should be disposed of on a motion to strike out the pleading
because no appeal lay to the Court of Appeal from the Divisional
Court in such cases.

BAILMENT-—GRATUITOUS LOAN OF CHATTEL—DEFECT IN CHATTEL LENT—KNOW-
LEDGE OF DEFECT BY LENDER—INJURY TO BORROWER OF CHATTEL FROM
DEFECT THEREIN—LENDER OF CHATTEL, LIABILITY OF FOR DEFECT IN CHATTEL.
Coughlin v. Gillison (1899) 1 Q.B. 145, was an action brought

by the gratuitous baileec of a chattel (a steam engine) to recover

damages from the lender for damages occasioned to the plaintiff
by a defect in the chattel. Hawkins, J., who tried the action, dis-
missed it on the ground that there was no evidence that the
defendant knew of the defect which occasioned the injury to the
plaintiff. On appeal, the plaintiff’s counsel endeavoured to obtain

a reversal of this decision, relying on the statement of Pothier as

to the civil law on this point, but the Court of Appeal (Smith,

Rigby and Collins, L.]J].,) were of opinion that, in such an action,

according to the ruling of the Court of Queen’s Bench in Blake-

man v. Bristol & Exeter Ry., 8 E. & B. 1035, it is absolutely
essential for the plaintiff to bring home to the defendant know-
ledge of the defect.

LEASE —SUB-LESSEE OF ASSIGNEE, LIABILITY OF, TO ORIGINAL LESSEE—RENT—
PAYMENT OF RENT BY LESSEE—RIGHT OF LESSEE TO INDEMNITY BY SUB-
LESSEE—MONEY PAID.

Bonner v. Tottenham & E. P. I. Building Society (1899) 1
Q.B. 161, draws very sharply the distinction between the status of
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an assignee of a lease and a sub-lessee as regards their liability for
the rent reserved by the original lease. In this case the plaintiff was
A lessee of certain premises, he assigned the lease to one Price.

rice subsequently sub-let the premises to the defendants by way
of Mortgage. The mortgage contained a proviso that on default
the Mortgagees might enter into possession, or receipt of the rents
and profits, and demise or sell the premises, and out of the moneys
SOreceived by them the mortgagees should first pay the rent reserved

Y the original lease. The defendants entered into possession, but
did not Pay the rent which accrued due under the original lease
While they were in possession. The plaintiffs having been com-
Pelled to pay such rent, brought this action to recover from the
defendaps the sum so paid ; but Channell, J., who tried the action,

eld that a5 there was no privity of contract or estate between the
Plaintig and defendants, the latter were not liable, and he there-
fore dismissed the action ; and with this judgment the Court of
Appeal (Smith, Rigby, and Williams, L.J].) agreed. Williams,

"J» however, suggests that the plaintiffs might be entitled to
Tequire the trustee in bankruptcy of Price, on proper terms, to Fake
Proceedings to compel the defendants to apply any moneys received
by them from the premises in payment of the rent reserved by the

original lease in accordance with the proviso in their mortgage to
that effect,

FOREIG" CORPORATION —CARRYING ON BUSINESS IN ENGLAND—SERVICE OF

WRIT—Ryp g 55—(Con. RULE 159.)

In La Bourgogne(ISQQ) P. 1., was an application to set aside
€ service of the writ of summons. The defendants were a
rer?ch Company, owners of a line of steamers, including one
Cladmg between French and English ports, and having theix: prin-
reﬁil Place of business in Paris. They also leased and paid the

of premises in London, where applications for rent and pass-

~&¢ coulg be made to the defendants’ agent. They.agreed with
€ agent to Pay income tax and exclusive expenses of the office,
 the agent paid the staff, and was remunerated for his services
a(}:’t:d‘:;?mmission on freight and passage money. Th? agent also
°F two other companies whose names were exhibited at the

ulc: The writ was served on the agent u.nde.r Rule 5.5. (see 'C_Ol'l-
Was 159). Jeune, P,P.D., dismissed the application, and h.lS decision

affirmeq by the Court of Appeal (Smith and Collins, L.J].),

tr
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holding that the defendants carried on business in England within
the meaning of the Rule.

WILL — PROBATE — OBLITERATION — WORDS OF WILL BEFORE ALTERATION
WHETHER ‘‘ APPARENT "—WIiLLs AcT (1 VICT., C. 26) 5. 21—(R.S.0. c. 128,
S. 23.) .

" In the goods of Braster (1899) P. 36, a will was presented for
pro\)ate in which an unattested alteration had been made by
erasure, over which certain words were written. An expert in
handwriting testified that the words which had been erased could
be deciphered by the aid of a powerful magnifying glass. The
surviving attesting witness being unable to say whether the altera-
tion had been made when the will was executed the Court
(Barnes, J.), ordered probate to issue of the will .with the words
originally written to be substituted for those which had been writ-
‘ten over them. See R.S.0. c. 128, s. 23.

ADMINISTRATION —EscHEAT—LAND TRANSFER ACT, 1897 (60 & 61 VICT. C. 635)

s. 1- (R.S.0. ¢. 127, s. 4.)

In the goods of Hartley (1899) P. 41, was an application by the
solicitor for the Treasury for administration of a bastard intestate.
The applicant claimed that the letters of administration should be
confined to the personal estate, because the realty had escheated
to the Crown, and therefore did not devolve on the administrator
under the Land Transfer Act, 1897, (see R.S.0. c. 127,s. 4), because
the Crown was not bound by that Act, and Jeune, P.P.D, gave
effect to this contention, and limited the administration as asked.

SPECIFIC PERFORMANCE —SALE OF REVERSION - DELAY,

In Zerry v. Hogden, (1899) 1 Ch. 5, an appeal was brought from
the judgment of Stirling, J. (1898) 1 Ch. 478, (noted ante vol. 34,
p-443). Itmay be remembered that the proceedings were instituted
to compel the specific performance of a contract made in 1886 for
the purchase of a reversionary interest in a fund, a deposit had
been paid, but no steps had been taken to carry out, or compel the
carrying out of the contract by the purchaser for about ten years,
when the reversion having fallen into possesion, the present proceed-
ings were instituted. Stirling, J. refused specific performance, on
the ground of delay, but held that the purchaser had a lien on the
fund for his deposit and interest ; this decision the Court of Appeal
(Lindley, M.R. and Chitty and Williams, L.J.J.) have now affirmed-
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REPORTS AND NOTES OF CASES

Dominion of Canada.

SUPREME COURT OF CANADA.

Ontario_] GraND TrRUNK RaiLway z. RaINvILLE. [Nov. 21, 1898,
.Negl’gt‘nce—-ﬁindz'ngy of jury— Evidence— Concurrent findings of courts
appealed from.

In an action against a railway company for damages in consequence
of Plaintiff property being destroyed by fire atleged to be caused by sparks
fom an engine of the company, the jury found, though there was no direct
€vidence of how the fire occurred, that the company negligently permitted
4D accumulation of grass or rubbish on their road opposite plaintiff’s
F}:‘Operty which, in case of emission of sparks or cinders would be dangerous;
enat‘ the fire originated from or by reason of a spark or cinder from an
Ongt]}?e; and that the fire was communicated by the spark or cinder falhpg
aga: € company’s premises and spreading to plaintiff ’s property. A verdict

8ainst the company was sustained by the Court of Appeal.
and Held, a.fﬁrming the judgment of the latter Court, 25 Ont. App. 242
following  Senesac 'v. Central Vermont Railway Co., 26 S.C.R. 64;
fO‘”’gf Matthews Co.v. Bouchard, 28 S.C.R. 580, that the jury having
und that the accumulation of rubbish along the railway property caused
ei damage, of which there was some evidence, and thfe finding having
distn affirmed by the trial court and Court of Appeal, it should not be

urbed by a second Appellate Court.
Oster, Q.C., for appellants. Cowan, for respondent.

Ex. A :
- Court.] QUEEN . WOODBURN. [Nov. 21, 1898.
HIract— Public work— Eormation of contract—Raltification—Breach.

On'NOV_ 22nd, 1879, the Government of Canada entered into a con-
With C. by which the latter undertook to do all the Government
"8 for five years from said date. ‘The contract was executed under
Buthority of 32 & 33 Vict,, c. 7, s. 6,and, on Nov. 25th, 1879, was
gfnfvito W., who performed all the work sent to hip‘n up to Det;. sth,
ette; ; €n, the term fixed by the contract having expxred., he received a
0n°u:0lt)n the Queen’s Printer, as follows: “I am dlrectgd by the
a‘"ange; le the Se.cre.tary of State to inform you that, pending future
execyti, ents, the binding work of the Government will be sent to you for
0 under the same rates and conditions as under the contract which

tract

ind;
the
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has just expired.” W. performed the work for two years under authority of
this letter, and then brought an action for the profits he would have had on
work given to other parties during the seven years.

Held, that the letter of the Queen’s Printer did not constitute a con-
tract binding on the Crown ; that the statute authorising such contract was
not directory, but limited the power of the Queen’s Printer to make a
contract except subject to its conditions ; that the contractor was charge-
able with notice of all statutory limitations upon the power of the Queen’s
Printer ; and that he could not recover in respect of the work done after
the orlgmal contract had expired.

On Oct. 3o0th, 1886, an Order-in-Council was passed which recited the -
execution and assignment of the original contract, the execution of the work
by W. after it expired, and the recommendation of the Secretary of State
that a formal contract should be entered into extending the original to Dec.
1st, 1887, and then authorised the Secretary of State to enter into such
formal contract with W., but subject to the condition that the Government
should waive all claims for damages by reason of non-execution or imper-
fect execution of the work, and that W. should waive all claims to damages
because of the execution of binding work by other parties, up to the date
of said extension. . refused to accept the extension on such terms.

Held, that W. could not rely on the Order-in-Council as a ratification of
the contract formed by the letter of the Queen’s Printer ; that the element
of consensus enters as much into aratification of a contract as into the
contract itself; and W. could not allege a ratification after expressly
repudiating its terms and refusing to be bound by it.

After an appeal from the final judgment of the Exchequer Court was
lodged in the Supreme Court, the Crown obtained leave to appeal from an
order of reference to ascertain the amount of the suppliant’s damages.

Held, that the judge of the Exchequer Court had authority to allow
the appeal and it was properly before.the Supreme Court.

Newcombe, Q.C., for appellant. Hogg, Q.C., and Sinclair, for re-
spondent. '

British Columbia. ) CoLE 7. PorE. [Dec. 14, 1898.

Contract— Rescission—Innocent misrepresentation— Common error—Sale of
land— Failure of consideration.

An executed contract for the sale of an interest in land will not be
rescinded for mere innocent misrepresentation.

But where by error of both parties and without fraud or deceit, there
has been a complete failure of consideration a court of equity will rescind
the contract and compel the vendor to return the purchase money. Thus
where, on the sale of a mining claim, it turned out that the whole property
sold was included in prior claims whereby the purchaser got nothing for
his money the contract was rescinded though the vendor acted in good faith
and the transaction was free from fraud.

Clute, Q.C., for appellant. Lewis and Hamilton, for respondent.
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Province of Ontario.

COURT OF AFPEAL.

From Meredith, J.1 Ronivson ». PurpoM. {Jan. 24.
Fasement— Right of way-~-Limited grant— Colourable user.

A right of wey granted for the benefit of a specific lot cannot be used
by the owner of that lot generally, apart from his ownership and use of the
lot. .

judgment of MEREDITH, J., affirmed.

7. I, Purdom, for the appellant. D, /. Donalue, for the respondent.

Osler LA SHERLOCK & POWELL, [Feb. 22.

Securite for costs —Appeal—Court of Appeal—R.S.0. ¢ i53, 5. 39 (2)—
Rule §20. ‘

Rule 826 is applicable to an appeal under sec. 39 (2) of the Mechanics
Lien A\et, R.S.0. c. 1353, by the respondent in the Court below from the
order of a Divisional Court reversing the judgment upon the trial of a
mechanic’s lien action, where the amount in question is more than $1co
and not more than $200; and, therefore, security for the costs of such an
appeal must be given, unless otherwise ordered.

Starr, for the plaintift.  Ayleszworth, Q.C., for the defendant.

Osler, J.A SMaLL # HENDERSON. {Feb. 23.

Security for costs — Application for, after judyment — Appeal to
Court of Appeal.

Where the judgment of the High Court is against a defendant, and he
is appealing to the Court of Appeal, he is not entitled to an order requiring
the plaintiff to give security for costs.

Where the defendants would have been entitled to such an order at the
conimencement of the action, but did not take it because they feared that
it would be set aside owing to plaintiff, though resident out of the jurisdic-
tion. owning property within it, an application after judgment, upon the
grosmd that the plaintiff had ceased to own property within the jurisdic-
tion, was refused by a judge of the Court of Appeal. Zwchange Hank
v. Marnes, 11 PR, 11, followed.

James Bicknell, for the defendants. /. G. Hay, for the plaintiff,
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HIGH COURT OF JUSTICE.

Boyd, C.] In RE Soricrrors. [Jan. 30.

Solicitor—DBill of costs— Payment —~ Delivery — Equivalent—Ezxamining
dockets.

Where no. bill of costs has been delivered by a solicitor to his ciwnt,
there cannot be payment within the meaning of s. 4g of the Solicitor's Act,
R.8.0,,c. 174, which refers to the payment of a delivered bill. And wi.cre
one of the solicitors and their client, according to .ae solicitor'’s evidence,
together examined the items in the solicitor's dockets, which amowt to
over $1,500, and the solicitor explained that certain entries had not lien
made which would amount to $300, and the client pzid the solicitors $1.500
in full settlement :—

Held, that this was not equivalent to the delivery of a bill and payuient
after consideration.

W. H. Blake, for the solicitors. Ke/mer, for the client.

Boyd, C., Moss, }.A.] SILVERTHORY v. GLAZEBROOK. {Fel. a.
Mortyage~ Consolidation— Devivative morigage— Redemption,

The plaintiff sought to consolidate securities as against the defendant
which were held by him, first, as legal mortgagee of land of which the
defendant was the owner of the equity of redemption, and secondly as
derivative mortgagee under a security mortgaged by the deferdant to him,
" Held, that he had a right to do so, for the doctrine of consolidation is
applicable wherever at the date when redemption is sought two mortgages
are united in one hand and redeemable by the same person.

(7 Brian, for the plaintiff.  Mills, for the defendant.

Meredith, C.J.] In R Wuirry, [Feb. 1.

Will — Gift — Mistake in name of donet — Validity — Declaration -
Originating notice—Rule 938,

A testator bequeathed a sum of money to his ¢ sister Anastasia Cum-
mings.” He had only two sisiers, Catharine Kelly, to whom he bequeath:d
a like sum, by her proper name, and Maria Cummins.

Held, that the gift took effect in favour of Maria Cumuins,

Held, also, that a declaration to that effect could properly be made
upon an originating notice under Rule 938.

In ve Shevilock, 18 P.R. 6, followed,

Heggie, for executors and adult next of kin of testator. A. MeKechnis,
for Maria Cummins. £ W. Harcourt, for official guardian,

O P L T R
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Meredith, C.J., Rose, J., MacMahon, J.] . {Jan 10.
In rE CANADIAN Niacara Power Co.
(ontract—Dependent or independent covenants-—License— Forfeiture.

To determine whether covenants or agrcements are dependent or
independent, they are to be construed according to the intent and meaning ot
the parties, to be collected from the instrument, and to the circumstances
legally admissible in evidence with reference to which it is to be construed.
\Where a covenant or agreement goes to part of the consideration on both
sisles, and may be compensated in damages, it is an independent covenant
or wontract.  Graves v. Legge, 9 Ex. at p. 7165 Beltini v, Gye, 1 Q.B.D.
185: and Gladhoim v. Hayes, 2 M. & G. 257, referred to.

Agreement under seal, dated April 2, 1892, between the Comimissioners
for the Queen Victoria Niagara Falls Park and the above named company.
rerited that the company had applied to the commissioners for the right to
take water from the Niagara River at a point or points it, the park, in order
1 wenerate electricity and pneumatic power for transmission beyond the
park, and witnessed inter alia, as follows :--(1.) Thatfor the purpose recited
the conunissioners granted to the company a license irrevocable, save as
thercinafter limited, to take water, etc. (4.) That the license granted was
for the term of twenty years from May 1, 1892, ata fixed rental; pro-
visu {or a re-entry and termination of the term upon the rent becoming in
arrcars for three months.  (g.) That the commissionerssshould not grant to
any other person any right to use the waters of the river within the park so
long as the agreement was in force, nor should the comnmissioners themselves
nse the water to generate power except for the purposes of the park, save
as regnards the exceptions contained inpar. 12, (10.) The company under-
take to begin the works hereby licensed to be coustructed by them on or
hefore May 1, 1897 ; and to have proceeded so far with the said works on
or hefore the 1st of November, 18g8, that they will have completed water
connections for the development of 25,000 horse power, and have actually
ready for use, supply and transmission 10,000 developed horse-power by
the said last mentioned day. (12.) That the company might agree to
supply electricity, ete.  (r3.) If the company should at any time or times
vontinuously neglect for the space of ong year effectually to gencrate elec-
tricity or pneumatic power, as hereby agreed by the company, unless
nindered by unavoidable accident, the Lieutenant-Governor in Council
iy then and from thenceforth declare this agreement, the liberties, licenses,
powers, and authorities thereby granted, and every one of them, to be
forfeited, and thenceforth the same shall cease and determine and be
utterly void and of no effect whatever. The company failed to proceed
with the works on or before the 1st November, 1898, so as to comply with
par. 10, not having been hindered by unavoidable accident.

Held, 1. The areement was not by reason of such failure determined,
void, and of ro effect, nor could it be so declared by the park commis-
s1oners,
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2. The Lieutenant-Governor in Council, or the commissioners, could
not, by reason of the non-generation of electricity by the 1st November,
1898, or by reason ot the failure of the company to proceed, declare the
agreement forfeited.

3. The Government and the commissioners were not relieved from
the agreement contained in par. g. .

Per MEerepiTH, C.J.—Par. 10 is to be treated as a promise or
covenant, and not as a condition, (1) because of its form; (2) because
the stipulation does not'go to the root of the consideration, and is therefore
a subsidiary promise rather than a vital one; (3) because the agreement
contains an express provision for forfeiture, in certain events, par. 13.

Seméble, that a breach of the undertaking in par. 10 is within the
provisions of par. 13.

Irving, Q.C., and Lask, Q.C., for the Crown and Park Commissioners.
Wallace Nesbitt and Monro Grier, for the company.

Armour, C.J., Falconbridge, J., Street, J.] [Feb. 8.
HoweLL LitHocrarHIC Co. v. BRETHOUR.

Company— Corporate name —*Limited ”— Abbreviation in contract—Lia-
bility of directors—Right of action — Vested right—Statutes—**Stay’
clause— Retroactivity.

Appeal by the defendants from the judgment of the County Court of
Wentworth in favour of the plaintiffs for the recovery of $160.50 from the
defendants, who were the five directors of the Burford Canning Co., an in-
corporated company. The claim arose upon a bill of exchange drawn by
the plaintiffs upon the Burford Canning Co. for the price of work done,
which was, on its face, addressed to “The Burford Canning Co.,” and
accepted by the drawees by the signature, “The Burford Canning Co.,
Ltd.”. The acceptance was given a few days after the Royal assent had
been given to the Ontario Act, 6o Vict., ch. 28, sec. 22 of which provided
that in the case of contracts by limited liability companies the word
¢ Limited ” should be written or printed in full, a previous statute, 52 Vict.,
c. 26, ss. 2 and 3, having made the directors liable for the amounts due
upon such contracts where the word ‘‘ Limited ” did not appear. The writ
of summons in this action was issued on the very day on which the Royal
assent was given to the Act 61 Vict., c. 19, s. 4 of which suspended the
operation of the Act of the previous session.

Held, 1. The use of the abbreviation “Ltd.” was not a compliance
with 52 Vict,, ¢ 26, s. 2, which required the word ‘‘Limited” to be
distinctly written or printed after the name of the company.

2. The address to “'The Burford Canning Co.” in the draft was the
first place in which the name of the company appeared in the contract, but
that the fact of its having been so written there by the plaintiffs did not dis-
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en.ti.t]e them to recover. If the company chose to execute a contract con-
Qining that description of their corporate name, they must be taken to have
One o with the knowledge that they were at the same time making the
Contract bersonally binding upon their directors.
3- No stay was created by 61 Vict., c. 19, s. 4, of any action but
:2;. brought under 6o Vict., c. 28, s. 22 (1), and the corresponding
1on of the revision of 1897, so that, upon this view of the effect of
52 Vict,, c. 20, s. 2, the plaintiffs were entitled to recover. If, however,
the use of the contraction “ Ltd.” was a compliance with the last-mentioned
S€ction, the plaintiffs were still entitled to recover, because the contract was
mad? Some days after the passing of 6o Vict., ¢. 28, s. 22, which
"€Quired the unabbreviated word ‘¢ Limited ” to be used ; and the plaintiffs,
Upon the execution of the contract by the Burford Canning Co., Limited,
€C me and remained entitled to look to the directors personally, and had
a vested right of action, with which the stay” clause, s. 4, of .61 Vict.,
% 19, could not interfere, there being nothing in it which required the
OUrt to hold it to be retrospective. Appeal dismissed with costs.
Aylesworth, ).C., for defendants, D Arey Tate, for plaintiffs.

Mereditn, C.J., Rose J., MacMahon, J.] [Feb. 14.

IN RE FARMERS' LoAN AND SaviNcs COMPANY.
DeBENTURE HOLDERS' CASE.

Com}’a”y~ Winding-up— Creditors — Priorities — Debenture /zo/q't}'s—De-
Posttors— Power 1o pledge assets— Diyectors — Form of debenture—
C}(a"gE—Natur: and extent of.

This Company being in liquidation under the Dominion Winding-up
L2 claim was made on behalf of holders of the company’s d'eben'tmies
toaé the){ Were entitled to a charge on the assets of the company in priority
CPositors. The company was formed on Oct. 19, 1871, under C S.U.C,
Qitif}f““ consolidated the original Building Societies Act, 9 Vict., c. 9,
t0 b € Acts amending it. By s. 38 the right of a society form.ed under it
e rrow money, if authorized by its rules to do so, was recognized. Sub-
uent legislation (e-g., 37 Vigt., c. 50 (D) and R.S.0., 1877, c. 164), too,
pra.CtiCally converted what were originally building societies into loan
th‘;"‘PameS, and had conferred largely increased borrowing powers upon
Y rule 7 of the company, passed under the authority of s. 2, the
€ co Wwere authorized to borrow money for the use and ,on tl.le assets of
on ml?a"y, to receive money on deposit, and to *loan” or invest S}Jch
i) Cither on mortgage on real estate or in any other way they might
Hej,f'St for th? interests of the institution:
OF jtg 1, . that this company was invested with the power to borrow money
Moy, PUrposes, and to give securiety upon its assets for the payment of the
orrowed.  Murray v. Scott, g App. Cas. 519, followed. And

dlrectOrs
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this power to pledge the a was one which might be delegated
to the directors under C.8. .., ¢ 53 s 5. The debentures upon
which the claimants relied were headed * lLand Mortgage Debenture,”
and contained a promise by the president and directors to pay to i
person named a certain sum at a particular time and place, with
interest, and were signad by the president and secretary, under who
signatures were the following words : “ The payment of this debenture arn.;
the interest thereon is guaranteed by the capital and assets of the compan
invested in mortgages upon approved real estate in the Dominion .
Camada.

Held, that these instruments created a charge upon the property of i
company.

Per Rost and slacManox, J], that such charge was upon ti = eapi
and assets of the ¢ npany invested in mortgages on approved real esta
situate i the Doamirion of Canada at the date of the winding-up order. 3

Lor MergnrtH, C.J., that the charge was such as entitled the debentur.
holders to be paid out of the assets of the company in priority to the
depositors and other creditors.

Ruling of the Master in Ordinary reversed on appeal.

J. T Small and R. B. Henderson, for the appellants, certain of the
Jobenture holders, Wallace Nesots, C1V. Beatty and Glvn Osler for other
debenture bolders. V. V. Mitler, (Q.C,, for Dominion Bank, /. AL Aer,
Q. ., and I Macdonald for certain of the depositors, 117 M. Dowgiin
and /< B. Osler for liquidator.

Armour, C. ], Faleonbridge, J., Street, ). [Feb. 15

LLinbsay . ROBERTSON.

Landlerd and tenant-~Creation of netw ferm by overholding — Delivery of
heys— Continued occupation of part of premises- Use and occupation
Leidence of valucs.

Down to the 12th February, 1898, the defendants were tenants to the
plaintiff at $1,000 a year, payable quarterly, of the whole of the plaintifi’s
premises, including a single room which was occupied at the time o! the
commencement of the tenancy by a person wvho continued in occupation
and paid rent to the defendants, for a term which expired on the rz2th
February, 1898, but which the defendants had the right to renew for the
further term of two years., Before the expiration of the term the defendants
notified the plaintiff that they did not intend to exercise their option, and X
her solicitors advertised for, but were not successful in finding, a new
tenant. The defendants, within two or three days after the 12th February,
sent the keys of the premises to the plaintiff, who returned them at once.

The occupant of the single room continued in possession thereafter.
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Held, that the defendants should not, by reason of their not having
delivered up the keys at the expiration of tacir term, or by reason of the
continued occupation of the single room, be taken to have exercised the
option of keeping the premises for the extended period of two years.

Held, however, that the defendants wer~ liable for use and occupation,
u:on the principle of the decision in Harding v. Crethorn, 1 Esp 57,

‘'he plaintitfy in her pleadings, made no clim to recover for use and
oecupation ; but the defendant’s counsel, at the trial, waiving objection on
thix tround, proposed to offer evidence of the value of the premises, which
wisobjected to by counsel for the phintiff, and the objection sustained
atter a formal tender of the evidence.

17eld, that the evidence was improperly rejected; no particular con-
et was to be inferred from the mere fact of a holding-over after the
cvpnration of o term; the former rent would by some evidence of the value
o the premises, but evidence which might be rebutted. Judgme tof the
County Court of Eigin reversed.

72 Do Armonr, Q.C., for the appellants, the defendants, 117 AL
(Lreneron, for the plaintiff,

Street, ] ] Fryxn o CooNey. {Feb, 13,
Inlerpleader - -Setsure by sheriff under exccution— Landlord's claim for rent
Sheriff acting in inierest of execution creditor— Delay - Order—Issue.

A sheriff, having in his hands a writ of fi. fa. against the defendant’s
zouds, of the 23rd June, 1848, went into the hotel of which the defendant
was the tenant, with the execution, and informed the CGefendant that he
seized his furniture and effects.  He then made a pencil memorandum of
anumber of articles stated to be in the house, first notifying the judgment
debtor that everything was under seizure, and accepting his verbal under-
tiking to hold .t for him.  This course was pursued in accordance with
istructions from the solicitor for the execution creditor, in order to
vndeavour to get the defendant to make payments on account of the execu-
tion. On the 8th August the landlords of the defendant put in a bailiff to
suizc the same furniture and effects for rent duc on the 6th August. The
Hailifl’ spoke to the sheriff, who said that he would not undertake to sell the
goods and pay the rent.  Nothing further was done until the 6th October,
1398, when the landlords put another distress warrant into the bailiff’s
hauds for rent since accrued. 'The sheriff was notified of this i writing on
the 29th October, and on the 7th November, 1898, he swore to an affidavit
ipon which he applied for an interpleader order, and in which he stated
that he had remained in possession from the 23rd June until the time of
pplication.  Being cross-examined, he said that he was holding on until
the landlords put him out of the place.

eld, upon the evidence, that the sheriff bad been acting throughout in
the interest of the execution creditor as against the interest of the claimants,
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and for this reason, as well as for his delay, was not entitled to an inter-
pleader order.

Semnble, that if an interpleader order were made, the issue would be as
to whether there was a seizure by the sheriff, and if 8o, whether it wis
abandoned ; and if there were a seizure continuing down to the time of th.
application, whether the rent due at the time of the seizure had been paid
in full.

W. H. Blake for claimants, J. M. Clark for sherifl. 7. C Cooke (i
execution creditor,

Boyd, C., Moss, J.A.] [Feb, 1.
ProrLE’s LoaN axp Derosit Co. v. DALE

Indigent debtor- Discharge from custody— Examination—** Satisfactory,”
meaning of — Affidavits— Appeal,

The expression in 8. g of the Indigent Debtors’ Act, R.5.0. c. 81, 4
the matter thereof is deemed satisfactory—" referring to the examination of
the debtor means, *“if he fully and credibly gives the information called
for by viva voce questions.” The object of the statute and the examina-
tion is to test the verity of the statement that the debtor has not
wherewith to pay—that he is in fact an indigent debtor—and if ho
fuily and fairly discloses his dealings with his property so as to make it
appear that his affidavit is correct, and that he has in truth no means in his
possession or under his control to pay any part of the claim, then he
should be discharged from custody, even though he may have fraudulently
disposed of his property, and although his manner of dealing therewith may
have been unsatisfactory for that reason.

Wallis v. Harper, 3 P.R. s0., Hesketh v. Ward, 4 C.L.J. 176, and
Foster v. Vanwormer, 12 P.R, 597, followed,

Held, also, that affidavits could be looked at upon a motion for
discharge of the defendant, to supplement the examination, but only as an
indulgence where filed after the appeal was launched.

Wallace Neshitt, and Zytler, for defendant.  Ayles. rth, Q.C., and
S H. Moss, for plaintifis,

Falconbridge, J.] I» RE CAMPBELL, [Feb, 24.

Infant—Maintenance— Contingent inlerest— Life insurance.

An order was made for payment, out of a fund in Court to which an
infant was contingently entitled, of an allowance for his maintenance, upon
‘'security being given by way of life insurance for the benefit of those who
would be entitled upon the death of the infant under fullage. Re Arbuckic
14 W.R. 585, followed.

Clute, Q.C., for applicant. J. Hoskin, Q.C., for infant.
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Armour, C.J., Falconbridge, J., Street, I.] [Feb, 23.
McINTYRE 2. SiLcox.

Zilv incurance—Benefit of children—Alteration of apportionment by 1011/~
Gift to others and to grandchildren— Validity of, as against creditors—
Cancellation and re-issue of policies. .

Judgment of Meredith, J., 29 O.X. 593, 34 C.L.]J. 632, affirmeg.
/. A. Robinson, for the appellant. 7. IV, Crothers, for the respondents.

1, C., Ferguson, J., Robertson, J.] [Mar. 1
ReciNa 7. MounT.

Fiyunor License Act—Conviction under -Sale to inebriate— Order forbidding
— Requisites of —R.8.0. ¢. 245, 5. 124,

"The defendant, a licensed tavern keeper in the city of ., in the county
o K., was convicted under s. 124 of the Liquor License Act, R.5.0. c.
2i5. of selling liquor at a specified time and place to a certain person,
»inowing that the sale of liquor to the said J. H., a drunkard, was prohi-
isted by an order in open court,” made by the convicting magistrate.

Upon this conviction 1leing removed by certiorari the “order” re-
turned was a memorandum signed by the magistrate, running thus: ¢1
ake an order forbic' ling any licensed person giving liquor to J, H., in the
county of K., for one year.”

1t did not appear where, and in what circumstances, this was made;
whether in open court; whether after summons to J. H. ; whether exces-
sive use of liquor by him was proved or admitted, or not.

Held, that the conviction was bad, and there was nothing in the
eidence by which it could be amended.

Semdle, ROBERTSON, [., dissenling, that if there were a proper order
hrought to the knowledge of the defendant, there would be a violatior of
the law in making a sale to the inebriate, though the liquor was given to
and actually drunk by other persons on the licensed premises.

Haversen, for the defendant. M. Wilson, Q.C., for the complainant.

Street, J.7 IN RrE SOLICITOR. [Mar. 2.

Solieitor-- Taxatton of costs againé vitent—Scale of costs—Ascertainment
of amount—Solicitor's knowledge of facts.

A deposit receipt for $t80 was issued by a chartered bank in 1877 in
luvour of a person who died in 1879, After the death the sister of the
deceased, who claimed to be the transferee of the deposit receipt, pre-
sented it to the bank, with a signature purporting to be that of the deceased
indorsed upon it.  Upon the surrender of this document, the bank issued
anew receipt for the same amount, also in favour of the decensed, and
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delivered it to the sister, who supposed it was in her own name. 'The
bank afterwards, and before any notice of a claim on behalf of the admin-
istratrix of the deceased’s estate, paid the sister the amount of the second

deposit receipt, upon being indemnified. The administratrix in 1343

brought an action against the bank wherein the writ of summons wus

indorsed with a claim for $355. 60, being the amount of money in the hands

of the bank belonging to her, or for an order for the delivery to the plain-

tiff of the second deposit receipt, or for an order declaring that the bank

held the receipt, and the moneys secured thereby, as trustee for her. At

the time of the issue of the writ the knowledge of the administratrix and o

her solicitor was confined to the fact that the bank had issued a deposii

receipt in favour of the deceased for $180 after she had been dead fi¢

sevcral months, and that the sister had received the amount of it. 'The

real claim, as developed at the trial, was upon the first deposit receipt, ani -
the material contention was whether the indorsement was genuine cr

forged. The action was dismissed.

Held, that the solicitor who brought the action on behalf of the
administratrix was entitled as against his client to costs on the scale of the
High Court, as the fact that the real claim was upon the earlier receipt
only was not known to either when the action was begun, and there was
sufficient room for doubt whether a claim could be ascertained, after the
death of the creditor, by the signature of the debtor, to warrant the bring-
ing of the action in the High Court : and the plaintiff would probably have
received a certificate for costs on the High Court scale had she surceeded
in the action.

W. E. Middleton for the client. F. A. Anglin for the solicitor.

Street, J. VENNARD 7. TowNsHiP OF BRUCE. [March 3.

Sury notice—Action against municipal corporation ~Non-repair of bridge--
RS0 ¢ 51,35 104

Appeal by the plaintiff from an order of a local judge striking out
the plaintifi’s jury notice as irregular and improper. The action was
brought 10 recover damages for injuries sustained by the plaintiff by reason
of the alleged negligence of the defendants in not keeping a certain bridge
in repair. By s. 104 of the Jud. Act, R.8.0. c. 51, it is provided that ‘“all
actions against municipal corporations for damages in respect of injuries
sustained through non-repair of streets, roads, or side-walks, shall be tried
by a judge without a jury.”

Held, having regard to the object of the enactment, that it applied to
a part of a highway formed by a bridge. Appeal dismissed with costs to
the defendant in any event.

J. H. Moss, for plaintiff. W, H. Blake, for defendants.
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Street, ] DrnisoN v, WaoDs. [March 3.

Costs - Taxation— Counsel fee on referente—Advising on evidence—Appeal
and cross-agpeal from veport—Copy of evidence. *

An action by an architect to recover $6oo for professional services was
by consent referred for trial to an official referee, who reported that the
plaintiff should recover $397. The defendant had before action tendered
$325 and had paid that amount into court with his Jdefence. 'The
defendant appealed from the report, and the plaintiff also appealed, but not
unti] after the defendant’s appeal had been set down. Both appeals were
dismissed with costs. A further appeal by the defendant to the Court of
Appeal was also dismissed,

/t:4d, upon appeal from taxation of costs, that the plaintiff was entitled
to tax a counsel fee upon the trial before the referee, the amount of which
would not be reviewed, and also a fee for counsel advising on evidence,
L Robinson, 16 P.R., 423, distinguished.

/{0, also, that the defendant was not entitled to tax as part of his
custs of the plaintifl’s appeal from the report the amount paid for a copy of
the evidence taken before the referee, which was required by the defendant
for his own appeal.

. A, Anglin, for defendant. . E. Middiefon, for plaintiff,

FFerguson, J., Rose, J., Robertson, J.] [March 4.
Cirtry or Toronto 2. CanapianN Paciric R, W. Co.

Stav of proceedings—Action for rent—Pending reference as lo title and
ather matters— Vendors and Purchasers Act—Seope of reference.

The plaintiffs having agreed to lease to the defendants a certain property
known as the “ alternative site,” for successive terms of fifty years during
all time then to come, at a fixed rental, an order was made, by consent,
upon a petition by the defendants under the Vendors and Purchasers Act,
R.5.0., ¢ 134, directing the plaintiffis to deliver to the petitioners an
avstract of title of the property, “and that it be referred to J. 8. C,,
referce ; and that all matters as to time of delivery of ti.e abstract, the
sullicienicy thereof, and all subsequent questions arising out of or connected
with the title to the said site, and the carrying out of the said agreements
respucting the making of title to and the conveying of the said alternative
site, be from time to time determined by the said referee, including the
costs of the said reference, subject to appeal,”” Pursuant to this order, an
abstract was carried into the referee’s office, and the title was accepted by
the defenuants, who had before this been and since continued in possession
of the property. The terms of the lease not having been settled by the
referee, and no rent having been paid by the defendants while the reference
was still pending, this action was brought to recover the rent of the
property from the time at which it was agreed the first term should begin,
Hy s. 4 of the Act, any question arising out of or connected with the
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contract, excepting a question affecting the existence or validity of the
contract may be the subject of adjudication.

Held, Rosg, |, dissenting, that the order directed a reference of all
questions and matters arising out of the agreements and the carrying of
thent into effect ; that the settlement and payment of the rent was onc of
the matters virtually, if not expressly, embraced in the reference; that it
was a matter in respect of which an order might be made under s. 4; that
the plaintiffs could not, without the leave of the Court, single out one of
tite matters so pending and bring and sustain a separate action in regsnl
to it; and therefore this action should be perpetually stayed. Frent v,
Bosuett, 2 My, & K, 618; Bell v. OReilly, 2z Sch. & Lef. 430, and
Prothero v, Phelps, 25 L.J., Ch. tos, referred to,

Per Rosg, J., That the referee had power under the order to determine
the question of title and the questions respecting the form and execution
of the lease, and the enforcement of the payment of the rent and of the
other provisions must be by action; but it would not be convetient to
allow the action to proceed until the lease should be settled; and it
should, therefore, be stayed until further arder.

Rodinson, N.C., and " uwllerton, Q.C., for plaintifis. . D. Armour,
Q.C, and Angus MacMurehy, for defendants.

—————

Province of Quebec.
SUPREME COURT OF CANADA.

RS

Que.] GUERIN # MANCHESTER FIRE Ass, Co.  [Nov. 21, 18¢8.
Fire insurance— Conditions of policy— Notice—Proof of loss — Change in
#isk — Insurable interest— Mortgage lause— Arditration— Condition
precedent— Forelgn statutory conditions—R.S. O. (1897) ¢. 203, 5. 168~
Dransfor of mortgage—Assignment of rights under policy after loss--
Signification of assignment—dris, 1571, 2475, 2478, 2574, 2570,
2483 C.C
A fire insurance policy provided by a mortgage clause that the insurance
as to the interest of mortgagees should not be invalidated by negiect of the
mortgagor or owner, nor by occugation of the premises for purposes more
hazardous than permitted thereunder. The premises insured were at the
date of the policy used as a dwelling house, and the policy was indorsed
that * at the request of the assured ” the loss, if any, should be payable toa
mortgagee “as his interest might appear, subject to the conditions of the
above mortgage clause.” The premises insured were situated in the Province
of Quebec, and the policy was subject to conditions taken from the Revised
Statutes of Ontario and others, styled * Variations from Conditions.”
Four of the ronditions in question were as follows
‘3. Any change material to the risk and within the control or know-
ledge of the Assured, shall avoid the policy as to the part affected thereby,

e B S b s R L ENEI o,
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unless the change is promptly notified in writing to the Company, or its
Local Agent; and the Company when so notified may return the premium
for the unexpired period and cancel the policy, or may demand in writing
an additional premium, which the Assured shall, if he desires the continu-
ance of the policy, forthwith pay to the Company ; and if he neglects to
make such payment forthwith after receiving such demand, the policy shall
be no longer in force.

4. If the property insured is assigned without a written permission
endorsed thereon by an Agent of the Company duly authorised for such
purpose, the policy shall thereby become void ; but this condition does not
apply to change of title by succession, or by the operation of the law, or by
rerson of death.”

(‘ondition 13 provided for the usual notices and proofs and particulars
of luss.  Another condition stipulated that no payment should be made
antil thirty days after completion of proofs of loss, and one of the **vari-
ations ¥ added a condition that no action **against the company for any
clim under the policy should be sustainable until after an award fixing the
aount of the claim,” as therein provided.

Prior to the loss the mortgages were transferred to the plaintiff, but the
policy was not transferred to him.,  After the loss happened the mortgagee
assizned to the plaintiff all his right, title and interest in the policy and
subrogated him in all rights against the company thereunder and authorised
him to collect the clafms arising from the loss. The evidence failed to
show that the assignment had been signified upon the company, or that
notice and proofs of loss or value of the premises destroyed had been made
in form and effect as required by the conditions. It was shown however,
that the occnipation of the premises had been changed without the knowledge
or consent of the company, and at the time of the loss that they were and
for some time had been used as a tavern. In an action by the assignee to
recover the amount of the insurance.

#eld, that the policy had been avoided by the unauthorized change in
the occupation of the insured premises, by the absence of interest in the
mortgagee at the time of loss, by failure to give notice of the assignment,
hy failure to give notice and make proofs of loss and the valuc of the
premises destroyed according to the terms of the policy, and that the action
could not be maintained against the company’in the absence of significa-
tion of the assignment of the claim as required by Art. 1571 of the Civil
Code.

Held, also, that an award pursuant to the conditions of the policy fixing
the amount of the claim was a condition precedent to any right of action
thereunder against the company.

TasCHEREAU, ], dissented from that part of the opinion of the majority
of the court which related to the failure of proofs and notice of loss, the
unauthorized change in the premises, and the necessity of an award, and
beld that ti.e mortgage clause rendered such failure and neglect ineffectual

rato Sl de g b ca s
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as against the mortgagee’s rights, but concurred in the judgment dismissing
the appeal with costs on the ground that the mortgagee named in the
indorsement had no insurable interest in the property insured at the tiine
of the loss, and consequently had no rights under the policy and couid
assign no right of action to the plaintiff, his Lordship doubting, howevr,
whether the courts of the Province of Quebec could have power to declare
variations from the conditions imposed by the Ontario statute reasona}:le
or unreasonable under the provisions of that statute Appeal dismisaed
with costs.
Rielle and Madore for appellant.  Martin for respondents.

QUEBEC ADMIRALTY DISTRICT.
Routhier, L.J.] Coorty 2. THE GEORuik L. COLWELL. [Nov. 30, 18,8,
Maritime law—Necessaries supplied to Jforeign ship in foreign por: -
Owners domiciled out of Canada—International law— Commercial
matler—Action in rem.

The Exchequer Court of Canada, under the provisions of 24 Vict,, ¢. 10,
§ §, may entertain a suit against a foreign ship within its jurisdiction fur
necessaries supplied to such ship in a foreign port, not being the place
where such ship is registered, when the owners of the ship are nm
domiciled in Canada. Cory Bros. v. The Meca (1805)P.D. g3, followed.

2. Under the principles of International Law the courts of every country
are competent, and ought not to refuse, to adjudicate upon suits coming
before them betwesn foreigners. This doctrine applies with especial force
to commercial matters; and is ‘eclared in the provisions of Art, 14 C.(,,
P.L.C., and Arts. 27, 28 and 29, C.C.L.C.

Zaschereau for plaintiff.  Pesntland, Q.C., for ship.

Mova Scotia.
SUPREME COURT.

Full Court.] + Higorns 2, CLisy, [Jan. 14,
Contract—Fraudulent vepresentation—Sale of goods—Representations as
to condition—Expression of opinion— Written guarantee.

Action claiming the return of a sum of money paid (o defendants as
the price of an engine and boiler, and asking damages for alleged false
and fraudulent representations as to the character and capacity of the
engine and boiler. The jury found in plaintiffs’ favour. The first complaint
as to the insufficiency of the boiler was made five months after it was first
used. Defendants did not categorically agree to warrant the qualities and
capacities of the engine and boiler ; but during a conversation as to their
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character and the purposes for which they were required, the question was
asked whether defendants would warrant them, and the answer was made
that they would.

/eld, that these words would only mean that the engine and boiler
were good and sound, and reasonably fit for the purposes of an engine ard
boiler of the character and power stated, and not that defendants would
warrunt them to operate a grist mill and a shingle mill that they had
never seen.

‘There was evidence that defendants agreed to let plaintiffs have the
engine and boiler for a smaller amount than that at first demanded, and
to wive a written guarantee for the term of one year.

. /leld, that in a case where there was a conflict of evidence it was
improbable that one undertaking collateral to the contract (the least
important) would be reduced to writing and the other not, and that the
giving of the written guarantee was a fact or the highest importance.

i /1eld, also, that if the statements relied on by plaintiffs did not amount
to a warranty they must be regarded as mere expression of opinion.

R. L. Borden, Q.C., and H. A. Lovett, for appellants.  # A4.
Lawrence, Q.C., for respondents. '

Full Court. ] QUEEN 2. SarAYM SMiTH, [Jan. 14.

Conviction for using profane language in street quuashed because Wiords
complained of were not set ont— Costs,

Defendant was convicted by the stipendary magistrate of the City of
Halifax for that she *in said City of Halifax, . . . being in one of
the public streets of the said City of Halifax, did openly use profane
language.” ‘The words complained of and upon which the conviction was
founded were net set out in the summons, information or conviction, The
conviction having been brought up by writ of certiorari.

field, following Queen v. Bradlaugh, 3 Q.B.D. 607, and other cases,
that the conviction was bad and must be quashed, on the ground stated.

‘The motion for the certiorari was opposed by counsel acting for the
stipendiary magistrate of the city, and the informant, one of the police of
the city. The motion having been allowed with costs to be paid by the
stipendiary magistrate and the informant, on appeal from that part of the
order which awarded costs.

/7c{d, dismissing the appeal, that as the stipendiary and the informant
could have avoided all liability by not opposing the motion for the writ,
and as the question of costs was in the discretion of the judge to whom the
application was miade, who in this case had followed the usual course by
directing them to be paid by the unsuccessful party, there was no reason
for reviewing his discretion.

Per MEAGHER, J.—~The costs should be confined to the costs occa.
sioned by opposing the motion at Chambers.

W. F. MacCoy, Q.C., for the Crown. /. Jo Power, for defendant,
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Province of Manitoba.

n—

QUEEN'S BENCH.

———

Full Court.] Grines 2. Cross. [Feh. 13,
Principal aid agent—Commission of agent on sale of land,

Appeal from a, County Court, —Defendant authorized the plaintiss,
who are real estate agents, 10 sell certain propetty of his for $14,400, a:ul
agreed to pay as commission in the event of sale 5 per cent. on the first
$1,000, and 24 per cent. on the balance. Plaintiffs then introduced .,
defendant an investor and shewed him the defendant’s property and tri
to effect a sale. The same person afterwards purchased the property
from defendant for $14,000, but through another agent. The County
Court Tudge at the trial allowed the plaintiffs the full commission on
$14,000; but afterwards, on an application under s. 308 of the County
Courts Act, reduced the allowance by one-half. The plaintiffs appealed,
and on the argument of the appeal, defendant contended that the plaintifls
were not entitled to anything.

Held, that, as defendant had not entered any formal appeal, it was not
open to him to object to the verdict,

Held, also, that the County Court Judge has power, under s. 308 of
the County Courts Act, R.S.M., ¢. 33, to reduce the verdict as he had
done, and plaintiffs’ appeal should be dismissed with costs,

MeMeans, for plaintifis.  Wilson, for defendang.

Full Court.]  WaATsoNX MANUFACTURING Co. 0. SAMPLE. [Feb. q.

Statute of Limitations— Acknowledgment— Failure of considevation—Sale
of goods— Rescission— Retaking possession on default in payment.

Appeal from County Court.—Defendant, March 24, 1888, gave an
order for a binder to the plaintiff and agreed to pay $150 for it, giving two
promissory notes of $75 each, the last of which fell due January, 18¢1. It
was provided both in the order and in the notes that the property in the
machine was not to pass to the defendant until payment of the price in
full, and that on default in payment of either note the vendor should have
the right to take possession of and sell the machine ; the notes providing
also as follows :—¢ The proceeds thereof to be applied on the amount
unpaid of the purchase price.” On default in payment of the first note
the vendor retook the machine, sold it, and realized about enough to pay
the first note. The notes were afterwards indorsed to the plaintiffs, and
in 1893 they employed an agent to collect the amount of bLoth. The
agent wrote defendant a letter demanding payment, to which the defendant
wrote in reply that the vendors had sold the machine for $70 or $75 bLefore
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the notes came due and continued :—* I cannot.see that I owe the firm
anything but the last note and interest on it.”

Held, 1. The action of the vendors in retaking the machine and
selling it, did not, under the terms of the agreement, operate asa rescission
of the contract; and that there was no failure of consideration for the
" pote sued on.

2. 'The acknowledgment contained in defendant’s letter to the collec-
tio.r agent, warranted the inference of a promise to pay, and was sufficient,
under 9 Geo, IV, ¢ 14, to take the case out of the Statute of Limitations
althaugh it was made to an agent of the plaintiffs and not to the original
cri-ditors.

Stamford Banking Co. v. Smith (1892) 1 Q.B. 765; Green v. Hum-
phrevsy, 26 che D 474 5 and Zanner v. Smars, B. & C. 603, followed.

Metealfe and E. E. Sharpe, for plaintifis.  Bradsharw, for defendant.

Provice of British Columbia.

SUPREME COURT.

Drake, J.] StoupaRT 2. PRENTICE. [Dec. 15, 1898,
(Lillooet Election Case.)

Contempt of court—Coservations in newspaper pending suit—Application
to commit—Criminal Code, 5. 290 et seg. —R.S.B.C. ¢, 56, 5. 10.

Motion by respondent to commit W. H. Ellis and C. H. Lugrin,
manager and editor of the Victoria Daily Colonist, for contempt of court,
in writing, publishing and procuring to be published in the said newspaper
in the issues of 2znd October, 17th and 22nd November, 1898, articles
commenting upon the proceedings herein, and intended and calculated to
scandalize the Court and to prejudice or interfere with the fair trial of the
petition ; and further, that the said comments were intended, by means of
calumniating Mr. Justice Martin, to deter him from hearing or determining
any questions arising herein and from determining the questions now
pending before him for determination herein,  On anapplication to dismiss
the petition coming up before Mr. Justice Martin, he said that he would
prefer some other judge to hear it, as he himself had taken an active part
in the late Provingial election, but as counsel on both sides desired it and
there being no other judge available he consented to hear the application,

The newspaper in commenting on the matter in an editorial said inter
alia: *¢ Judge Martin will have to devote his spare moments to schooling
himself into forgetfulness of his political career.” Then on 17th November,
i an editorial it said: * Mr. Prentice was certain to lose his seat,” and on
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22nd November, “that the spectacle just presented of election cases being
disposed of by a judge who was an active partizan in the recent contest is
not edifying;” and ‘‘does not produce a good impression upon the
public mind.”

Sec. 7 of the Supreme Court Act of British Columbia provides that:
“ Any barrister of not less than ten years’ standing, and who has been in
actual practice at the Bar of the Court for ten years, shall be qualified to be
appointed a judge of the Court.”

The objection was taken that the appointment by the Dominion
Government of Mr., Martin as a judge of Supreme Court was ultra vires
of this section, as Mr. Martin was only called to the Bar in ritish
Columbia on 3oth July, 1894.

Held, 1. The Supreme Court has no power to decide the validity of
the appointment of one of its members,

The Court has power summarily to commit for constructive con-
tempt notwithstanding ss. zgo, 292 and 293 of the Criminal Code ; bt
the Court will not exercise the power where the offence is of a trifli:
nature, but only when necessary to prevent interference with the course of
justice,

3 Astatement in a newspaper editorial to the effect that one of tie
parties to a pending suit will lose the case is a contempt of court.

4. A statement to the effect that a judge of the court, having taken
an active part in a general election, would have todevote his spare moments
to schooling himself into forgetfulness of his political career, is not a
contempt.

A statement to the effect that the spectacle of such judge trying
electlon cases is not edifying and thi* it does nct produce a ;.,ood impres-
sion m the public mind, is not a contempt.

6. A party to a suit has status to move to commit 4 stranger to the
suit for constructive contempt, although no affidavit is filed by him or on
his behalf, to the effect that the alleged contempt is calculated to prejudice
him in his suit.

7. Any person may bring to the notice of the court any alleged
contempt.

Dug, for the motion. Hunter, contra,

Irving, ].] Carrovt 7 GorLpex Cacue Mings Co. {Jan. 24.
Practice - Discovery— Cross-examination.

Summons to shew cause why the secretary of the defendant company
should not attend at his own expense before the examiner on examination
for discovery and answer certain questions, admittedly questions such as
would only be allowed on cross-examination.

Held, that an examination for discovery must be conducted as an
examination in chief and not a3 a cross-examination.

Davis, Q.C,, for suramons, Wilson, Q.C., contra,




