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PREFATORY NOTE.

Those Reports, “ The Territories Law Reports, pub
lished under the authority of the Law Society of the North- 
West Territories, include, in revised form, all the cases re
ported by W. C. Hamilton, Q.C., which were published by 
the North-West Government under the title of “ The North- 
West Territories Reports.” That scries is now discontinued.

The several memoranda, prefixed to tnc first volume of 
the present scries, have been compiled in the belief that they 
will be found to be of value, not merely to the student of 
history, but also to the advocate in his practice. The latter, 
for instance, may have occasion to revert to the law of 
descent, enacted by 38 Vic. c. 49 (1875); which remained in 
force until “The Territories Real Property Act” (1886); 
or to the Ordinance of 1884, introducing retrospectively the 
laws of England as they stood on the 15th July, 1870. The 
citation of this latter Ordinance, with special reference to 
the date of its enactment, is of common occurrence, and it is 
perhaps not unlikely that the question will some day be sub
mitted for adjudication, whether this Ordinance, in so far as 
it assumed to have a retrospective effect, was not ultra vires 
in view of the enactments of the Parliament of Canada, 
embracing the period from the 15th July, 1870, to the Ordi
nance of 1884. It is hoped that, from considerations such as 
these, the memoranda will be appreciated.

The system of placing at the foot of the page the refer
ences to the reports of eases cited has made practicable the 
noting of all the Reports in which the cases appear. This, 
it is believed, will be found of great convenience, especially, 
under present conditions, in the Territories.

N. D. BECK,
Editor.
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ADDENDA ET CORRIGENDA.
Vol. I., Terr. L. R.

Queen v. Riel ( No. 2) p. 2.1 : add as a note : “ Application to the 
Judicial Committee of the Privy Council for leave to appeal 
refused." 55 !.. J. i\ r. 28; m Ap. Cue. 675; •"» L. T. 88»; 16 Cox 
C. C. 48. Re Clarion, p. 282; strike out the words “ otherwise than " 
in the Inst line hut one of p. 282.

Rules of Court: add ns a date p. xlviii. “ 20th July, 1900.”



THE JUDICIARY OF THE NORTH-WEST TERRITORIES

STIPENDIARY MAGISTRATES.

T'mler 30 Vic. c. 35 (1875):—
Matthew Ryan, Esq., was appointed on the 1st Janu

ary, 1876.
Lieut.-Col. James Farquharson Macleod, C.M.G., 

was appointed on the 1st January, 1876.
Lieut.-Col. Hugh Richardson was appointed on the 

22nd July, 1876.

Under 38 Vic. c. 49 (1875):—
Matthew Ryan, Esq., was appointed on the 7th Octo

ber, 1876.
Lieut.-Col. Hugh Richardson was appointed on the 

7th October, 1876.
Lieut.-Col. James Farquharson Macleod, C.M.G., 

was appointed on the 19th June, 1880, with precedence from 
7th October, 1876. Mr. Macleod had, in the interval indi
cated by the dates mentioned, l>con an ex-oflicio Stipendiary 
Magistrate by reason of being Commissioner of the North- 
West Mbunted Police.

Mr. Ryan having resigned,

Charles Borromék Rouleau, Esq., was appointed on 
I he 28th September, 1883.

Jeremiah Travis, Esq., was appointed on the 30th July, 
1885.
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On the 18th December, 1885, by Ordinance No. 5 of 
1885, the said Stipendiary Magistrates were constituted

JUDGES OF THE HIGH COURT OF JUSTICE.

The Offices of Stipendiary Magistrate and Judge of the 
High Court of Justice ceased to exist on the coming into 
effect of “The North-West Territories Act, 188(),” i.e., the 
18th February, 1887. On that day, there were appointed the 
following

JUDGES OF THE SUPREME COURT OF THE NORTH-WEST 
TERRITORIES.

The Honorable Hugh Richardson, with rank and 
pieced cnee before the other Judges of the said Court.

The Honorable James Far^uharson Macleod, 
C.M.G.

The Honorable Charles Borromée Rouleau.

The Honorable Edward Ludlow Wetmore.

The Honorable Thomas Horace McGuire was ap
pointed on the 25th April, 1887.

The Honorable James Farquiiarson Macleod, 
C.M.G., having died on the 5th September, 1894,

The Honorable David Lynch Scott was appointed 
on the 28th September, 1894.



MEMORANDUM OF STATUTES, ORDINANCES 
AND ORDERS-IN-COUNCIL bearing upon the leg
islative powers of the North- West Territories and the 
administration of justice up to the constitution and 
organization of the Supreme Court of the North-West 
Territories.

1867.

March 29. “The British North America Act, 1867,” 
intituled “An Act for the Union of Canada, Nova Scotia, 
and New Brunswick and the government thereof, and for 
purposes connected therewith.” (30-31 Vic. c. 3, Imp.) 
This Act provided by s. 146 for the admission by Imperial 
Order-in-Couucil of Hupert’s Land and the North-Western 
Territory into the Federal Union.

1868.

July 31. “ The Rupert's Lind Act, 1868," intituled 
“An Act for enabling Her Majesty to accept a surrender 
upon terms of the lands, privileges and rights of The Gov
ernor & Company of Adventurers of England trading into 
Hudson's Bay, and for admitting the same into the Dominion 
of Canada.” (31-32 Vic. c. 105, Imp.) This is printed with 
the Statutes of Canada, 1869.

1869.

June 22. “An Act for the temporary government of 
Rupert’s Land and the North-Western Territory when united 
with Canada.” (32-33 Vic. c. 3, Dom.)

This Act provided that all the laws in force in Rupert’s 
Land and the North-Western Territory at the time of their 
admission into the Union, should, so far as they were con
sistent with “ The British North America Act, 1867,” with 
the terms and conditions of such admission approved of by
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the Queen under the 146th section thereof, and with this 
Act remain in force until altered by the Parliament of Can
ada, or by the Lieutenant-Governor under the authority of 
this Act.

1870.

May 12. ‘‘An Act to amend and continue the Act 32 & 
33 Victoria, chapter 3; and to establish and provide for the 
Government of the Province of Manitoba.” (33 Vie. c. 3, 
Dom.) This Act continued the Act 32-33 Vic. c. 3, Dont.

June 23. Imperial Order-in-Council under s. 146 of the 
British North America Act, 1867, providing for the admis
sion of Rupert’s Land and the North-West Territory into 
the Dominion of Canada. This Order is printed with the 
Statutes of Canada 1872.

July 15. The said Order took effect.

1871.

April 14. “An Act to make further provision for the 
Government of the North-West Territories.” (34 Vic. c. 16, 
Dom.) This Act repeated the clause of the Act of 1869 
providing that the existing laws should continue in force.

April 14. “An Act to continue for a limited time the 
Acts therein mentioned.” (34 Vic. c. 29, Dom.) This Act 
continued 32-33 Vic. c. 3, as amended, to 1st January, 1872, 
and from thence to the end of the then next ensuing session, 
without prejudice, however, to the provisions of chapter 16.
' June 29. “ The British North America Act, 1871,” in

tituled “An Act respecting the establishment of Provinces 
in the Dominion of Canada.” (34-35 Vic. c. 28, Imp.) This 
Act confirms the Dominion Acts 32-33 Vic. c. 3, and 33 
Vic. c. 3.

1873.

May 3. “An Act to amend the Act intituled ‘ An Act to 
make further provisions for the Government of the North- 
West Territories.’ ” (36 Vic. c. 5, Dom.)
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May 23. “An Act further to amend the Act to make 
further provision for the Government of the North-West 
Territories.” (36 Vic. c. 34.) This Act took effect on the 
1st November, 1873.

May 23. “An Act respecting the administration of Jus
tice and for the establishment of a Police Force in the North- 
West Territories.” (36 Vic. c. 35, Dom.) This Act pro
vided for the appointment of Stipendiary Magistrates. These 
Magistrates were given jurisdiction to try summarily and 
without the intervention of a jury, certain classes of criminal 
cases. Other criminal cases, in which the maximum punish
ment did not exceed seven years, might be tried also sum
marily, and without the intervention of a grand or petty 
jury, by the Chief Justice, or any Judge of the Court of 
(Queen’s Bench of the Province of Manitoba, or any two 
Stipendiary Magistrates sitting together as a Court. Where 
the punishment was imprisonment in the penitentiary or 
death, provision was made for the transmission of the accused 
to Manitoba for trial by the Court of Queen’s Bench of that 
Province according to the laws of criminal procedure in 
force there.

1874.

May 26. “An Act to amend ‘An Act respecting the 
administration of Justice and for the establishment of a 
Police Force in the North-West Territories.’ ” (37 Vic. c. 
22, Dom.) This Act provided that the Commissioner of 
the North-West Mounted Police should have all the powers 
of a Stipendiary Magistrate.

1875.

April 8. “ The North-West Territories Act, 1875,” in
tituled “An Act to amend and consolidate the laws respect
ing the North-West Territories.” (38 Vic. c. 49, Dom.) 
This Act was to come into force by proclamation of the 
Govcrnor-in-Council.

Section 6 was as follows: “All laws and ordinances 
now in force in the North-West Territories, and not repealed

VOL. I.—T.L.ltEPTH.
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by or inconsistent with this Act, shall remain in force until 
it is otherwise ordered by the Parliament of Canada, by the 
(iovernor-in-('oumil, or by the Lieutenant-Governor and 
Council under the authority of this Act.”

Section 7 authorized the Lieutenant-Governor, by and 
with the advice of the Council of the Territories, to pass 
Ordinances relating to, inter alia, “(3) the administration of 
justice in the Territories, including maintenance and organi
zation of Courts, both of civil and criminal jurisdiction, and 
including procedure in civil matters in these Courts, hut the 
appointment of any judges of the said Courts shall be made 
by the Governor-General in Council.”

The Act dealt at length with the following subjects,— 
“Government and Legislation ”; “ Election of Meml>ers of 
Council or Assembly”; “ Descent of Heal Estate”; “ Other 
Provisions ns to Heal Estate“ Wills”; “As to Married 
Women”; “Registration of Deeds”; “Administration of 
Justice”; Administration of Civil Justice”; and “ Prohibi
tion of Intoxicants.” Under the Title “Administration of 
Justice,” provision was made by

Section 55 for the appointment of a Sheriff.
Section 56 for the disposal of the North-West Mounted 

Police in aid of the administration of civil and criminal 
justice.

Section 57 for the appointment of justices of the 
Peace.

Section 58 for the establishing by Ordimmec of Judicial 
Districts.

Section 59 for Courts in these words, “A Court or 
Courts of Civil and Criminal jurisdiction shall he held in 
the said Territories, and in every Judicial District thereof 
when formed under such names, at such periods and at such 
places as the Lieutenant-Governor may from time to time 
order.”

Section 60 for the appointment of a clerk for every 
such Court.

Section 61 for the appointment of one or more, not 
exceeding three, Magistrates.
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Sec tion 62 was in these words: “ Every Stipendiary 
Magistrate shall have jurisdiction throughout the North- 
West Territories, as hereinafter mentioned, and shall also 
have jurisdiction, and may exercise within the North-West 
Territories the magisterial, judicial, and other functions 
appertaining to any Justice of the Peace, or any two Justices 
of the Peace, under any laws or ordinances which may from 
time to time be in force in the North-West Territories.”

Section f>3 directed that every Stipendiary Magistrate 
should preside over such Courts in the Territories as should 
from time to time be assigned to him by the Lieutenant- 
Governor.

Section G4 provided that the Chief Justice, or any Judge 
of the Court of Queen’s Bench of Manitoba, with any one 
of the Stipendiary Magistrates, as an associate, should have 
power to hold a Court under section 59, and to try all crim
inal charges; in some cases, without, and in others, with, a 
jury; a jury in some cases “ not exceeding six in number,” 
and in others “ not exceeding eight in number.” It provided 
also that no grand jury should be called in the Territories.

Section 65 provided that a person convicted of any 
offence punishable with death might appeal to the Court of 
Queen’s Bench of Manitoba.

Under the title “Administration of Civil Justice,” sec
tion 71 provided that every Stipendiary Magistrate of the 
Territories, and the Chief Justice, and any Judge of the 
Court of Queen’s Bench of Manitoba, or any one of them, 
should respectively have power, jurisdiction and authority 
to hear and determine civil cases within the Territories; and 
at a Court held under section 59.

Section 73 gave an appeal in certain cases to the Court 
of Queen’s Bench of Manitoba.

1876.

October 7. The Act 38 Vic. c. 49, Dom., was brought 
into effect by Order-in-Council. This Order is printed with 
the Statutes of Canada, 1877.
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1877.

April 28. “ The North-West Territories Act, 1877/’ in
tituled “An Act to amend ‘ The North-West Territories Act, 
1875/ ” (40 Vic. c. 7, Doin.)

Section 3 substituted for section 7 of the Act of 1875, a 
new section of which sub-section 1 is as follows:—

“ 7. The Lieutenant-Governor in Council, by and with 
the advice and consent of the Legislative Assembly, as the 
case may be, shall have such powers to make ordinances for 
the Government of the North-West Territories as the Gov
ernor in Council may from time to time confer upon him; 
provided, always, that such powers shall not at any time be 
in excess of those conferred by the 92nd section of the ‘ Brit
ish North America Act, 1867/ upon the Legislatures of the 
several Provinces of the Dominion,”—and subject to certain 
other restrictions.

Section G repealed sections 59 and 6U of the Act of 1875.
Section 7 repealed sections 62, 63, and 64 of the Act of 

1875, and substituted new sections in their stead, to the fol
lowing effect:

Section 62; the new section, was almost identical with 
the former one.

Section 63; every Stipendiary Magistrate was given 
power to try in a summary manner, and without the inter-, 
vent ion of a jury, in addition to any other charge which he 
might by law have the power so to try, certain classes of 
criminal cases.

Section 64 gave to every Stipendiary Magistrate power 
to try all other criminal cases, in some events summarily and 
without the intervention of a jury, in others, in conjunction 
with one, or in some cases, two, Justices of the Peace, with 
the intervention of a jury of six.

Section 71 of the Act of 1875 was also repealed; a new 
section was substituted giving every Stipendiary Magistrate 
power to try civil cases, in some cases, with, in others, with
out a jury.
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May 11. An Ordcr-in-Council was passed (printed with 
the Statutes of Canada of 1877) the latter portion of which 
reads as follows:—

And whereas, by the third section of the said Act, it is 
further enacted that “ the Lieutenant-Governor, by and with 
the advice of the Legislative Assembly, as the case may be, 
shall have such powers to make Ordinances for the Govern
ment of the North-West Territories as the Governor in 
Council may, from time to time, confer upon him; provided 
always that such powers shall not at any time be in excess of 
those conferred by the ninety-second section of “ The British 
North America Act, 1867, upon the Legislatures of the sev
eral provinces of the Dominion.”

Now, in pursuance of the powers of the said statute, 
conferred, Ilis Excellency by and with the advice of the 
Privy Council, has been pleased further to order, and it is 
hereby ordered that the Lieutenant-Governor in Council 
shall be, and he is hereby empowered to make Ordinances in 
relation to the following subjects, that is to say:—

1. The establishment and tenure of territorial offices 
and the appointment and payment of territorial officers.

2. The establishment, maintenance and management of 
prisons in and for the North-West Territories.

3. The establishment of municipal institutions in the 
Territories, in accordance with the provisions of the “ North- 
West Territories Acts, 1875 and 1877.”

4. The issue of shop, auctioneer and other licenses in 
order to the raising of a revenue for territorial and munici
pal purposes.

5. The solemnization of marriage in the Territories.
6. The administration of justice, including the consti

tution, organization and maintenance of territorial Courts of 
civil jurisdiction.

7. The imposition of punishment by fine, penalty or 
imprisonment for enforcing any territorial ordinance.
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8. Property and civil rights in the Territories, sub
ject to any legislation by the Parliament of Canada upon 
these subjects, and—

9. Generally on matters of a merely local or private 
nature in the Territories.

1878.

The first Ordinances passed by the Lieutenant-Governor 
in Council were passed during this year. A list of the Ordi
nances passed in this and succeeding years till 1887 will be 
found in chapter 1 of the Revised Ordinances of 1888 in 
conjunction with the list of unrepealed ordinances prefixed 
thereto.

August 2. Ordinance No. 4 of 1878, “ The Administra
tion of Civil Justice Ordinance, 1878,” intituled “An Ordin
ance respecting the Administration of Civil Justice.”

Section 1 formed the following Judicial Districts:—
(1) The Saskatchewan District;
(2) The Bow River District;
(3) The Qu’Appelle District.

provision being made that the Lieutenant-Governor 
might divide any one or more of the Judicial Districts into 
two or more divisions.

Section 2 provided that Courts of Civil Jurisdiction 
should be held in every Judicial District and in every division 
thereof; that such Courts should be Courts of record, styled 
District Courts; and where divisions were created the words 
“ Division No. ,” with the appropriate number in each 
case should be added after the word “ Court.”

Section 3 provided that the Stipendiary Magistrate resi
dent in the Judicial District should preside over the several 
Courts in such district.

Section 4 was as follows:—
“ Subject to the provisions of ‘ The North-West Terri

tories Acts, 1875 and 1877/ and any amendments thereto at 
any time or times, or any other Act of Parliament of Canada
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made or passed, the said Courts shall respectively have juris
diction over all matters of civil law and equity, all.matters of 
wills and intestacy, and shall possess such powers in relation 
to local jurisdiction as in the Province of Ontario are vested 
and distributed among the several courts of law and equity, 
and the Surrogate Courts.”

mti.

September 2C. Ordinance No. 7 amended Ordinance No. 
4 of 1878.

1880.

May 7. “The North-West Territories Act, 1880,” in
tituled “An Act to amend and consolidate the several Acts 
relating to the North-West Territories (43 Vic. c. 25, Dom.) 
With some changes not now of sufficient importance to the 
present subject to note, this Act was substantially a re-enact
ment of the Act of 1875 as amended by the Act of 1877.

1882.

May 17. “An Act to remove certain doubts as to the 
effect of ‘ The North-West Territories Act, 1880/ and to 
amend the same.” (45 Vic. c. 28, Dom.) This Act declared 
that the Act of 1880 should not be construed as a new law, 
but as a revision, consolidation and amendment of 38 Vic. 
c. 49, and 40 Vic. c. 7.

1883.

June 20. An Ordcr-in-Council was passed (printed with 
the Statutes of Canada, 1884), the latter portion of which 
reads as follows:—

And whereas, by the ninth section of the said Act, it is 
further enacted that “ The Lieutenant-Governor in Council, 
or the Lieutenant-Governor by and with the adviqe and con
sent of the Legislative Assembly, as the case may be, shall 
have such powers to make Ordinances for the government of 
the North-West Territories as the Governor in Council may 
from time to time confer upon him; provided, always, that
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such powers shall not at any time lie in excess of those con
ferred by the ninety-second and ninety-third sections of ‘The 
British North America Act, 1807/ upon the Legislatures of 
the several provinces of the Dominion.” »

Now, in pursuance of the said powers by the said statute 
conferred, His Excellency, by and with the advice of the 
Privy Council, has been pleased to further order, and it is 
hereby ordered, that the Lieutenant-Governor in Council, or 
the Lieutenant-Governor, bv and with the advice and consent 
of the Legislative Assembly, as the case may be, shall be, and 
he is hereby empowered to make Ordinances in relation to 
the following subjects, that is to say:—

1. The establishment and tenure of territorial officers, 
and the appointment and payment of territorial officers.

2. The establishment, maintenance, and management 
of prisons in the North-West Territories.

3. Municipal Institutions in the Territories, subject to 
any legislation by the Parliament of Canada heretofore or 
hereafter enacted.

4. The issue of shop, auctioneer and other licenses, ex
cept licenses for the sale of intoxicating liquors, in order to 
the raising of a revenue for territorial or municipal purposes.

5. The solemnization of marriage in the Territories.
6. The administration of justice, including the consti

tution, organization and maintenance of territorial courts of 
civil jurisdiction.

7. The imposition of punishment by fine, penalty or im
prisonment for enforcing any territorial ordinances.

8. Property and civil rights in the Territories—subject 
to any legislation by the Parliament of Canada on these 
subjects.

9. Generally all matters of a merely local or private 
nature in the Territories.

October 4. Ordinance No. 3 of 1883. This amended the 
Administration of Civil Justice Ordinance, 1878. It con
stituted four judicial districts, to be called “ The (number) 
Judicial District,” and substituted a provision for a name 
instead of a number to designate divisions.
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1884.
April 19. “An Act to amend ‘ The North-West Terri

tories Act, 1880.’” (47 Vic. c. 23, I)om.) This Act re
modelled the provisions of the Act of 1880 relating to the 
trial of Civil Cases and Appeals to the Court of Queen’s Bench 
of Manitoba.

August 6. Ordinance No. 3* of 1884. “The Adminis
tration of Civil Justice Ordinance, 1884,” intituled “An 
Ordinance to amend and consolidate as amended the Ordin
ances respecting the administration of Civil Justice in the 
North-West Territories.” This Ordinance constituted three 
Judicial Districts, viz., “The Assinaboia Judicial District”; 
“The Alberta Judicial District”; “The Saskatchewan Judi
cial District,” with a provision for the division thereof to be 
made by the Lieutenant-Governor.

August G. Ordinance No. 26 of 1884, “An Ordinance 
respecting property and civil rights.” This Ordinance en
acted that:—•

“1. In all matters of controversy relative to property 
and civil rights in the Territories, the laws of England, as they 
stood on the fifteenth day of July, A.D., 1870, are hereby 
declared to have been in force since such date, and shall 
govern and form the rule for decision of the same in the 
Territories, except in so far as the same have been since 
such date, or may be hereafter repealed, altered, varied, modi- 

• fied, or affected by any Act of the Imperial Parliament, made 
directly applicable to the North-West Territories, or the 
Parliament of Canada, or by Ordinance of the Lieutenant- 
Governor in Council.”

November 1. The Lieutenant-Governor divided the 
Judicial Districts as follows:—

The Assinaboia Judicial District, into “ The Regina Di
vision,” and “ The Medicine Hat Division.”

The Alberta Judicial District into “The Calgary Divi
sion,” and “The Fort Macleod Division.”

The Saskatchewan Judicial District into “The Edmon
ton Division,” “ The Battleford Division,” and “ The Prince 
Albert Division.”
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1885.

December 18. Ordinance No. 5 of 1885, intituled “An 
Ordinance to amend Ordinance No. 3 of 1884, known as * The 
Administration of Justice Ordinance, 1884.’ ” It provided 
that “ The Stipendiary Magistrates appointed under the 
North-West Territories Act, 1880, and amendments thereto, 
shall be and form a Court'of Civil Jurisdiction to be styled 
“ The High Court of Justice,” and the word “Judge” when
ever it occurs in this Ordinance shall mean such Stipendiary 
Magistrates.” It contained substituted provisions for the 
division of the Territories into Judicial Districts; declared 
that the Divisions into which the Judicial Districts were 
then divided should be judicial districts until altered by the 
Lieutenant-Governor; and provided that Courts of civil juris
diction should lie held in every Judicial District, each such 
Court being a Court of Record, and should be styled “ High 
Court of Justice, District.”

1886.

June 2. “An Act further to amend the law respecting 
the North-West Territories.” (49 Vic. c. 25, Dom.) This 
Act was to take effect by proclamation of the Governor in 
Council, with power to the Lieutenant-Governor in Council 
to make Ordinances pursuant to it at any time after the 
passing of the Act.

The Act established “ The Supreme Court of the North-' 
West Territories,” with five puisne Judges, and provided for 
the division of the Territories by proclamation of the Gover
nor in Council, into Judicial Districts. This Act, and the 
Acts which it amended are consolidated as chapter 50 of the 
Revised Statutes of Canada, 1886, intituled “An Act respect
ing the North-West Territories,” and to be cited as “ The 
North-West Territories Act.”

June 2. “An Act respecting Real Property in the Ter
ritories.” (49 Vic. c. 26, Dom.) This Act established the 
Torrens System of registration. It repealed, infer alia, the 
parts of the Act 43 Vic. c. 25, relating to descent, and dealt 
with those relating to married women.
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Ordinance No. 2 of 1886, “The administration of Civil 
Justice Ordinance, 1886,” intituled “An Ordinance respect
ing the administration of Justice.” This regulated the pro
cedure of the “Supreme Court of the North-West Territories.”

July 7. By an Order-in-Council bearing this date 
under the authority of the ninth section of the North-West 
Territories Act, 1880 (43 Vic. c. 25), the Lieutenant-Gover
nor in Council of the North-West Territories, or the Lieu
tenant-Governor, by and with the advice and consent of the 
Legislative Assembly of the North-West Territories, as the 
case might be, Mas empowered, in addition to the powers 
already conferred on the Lieutenant-Governor in Council, as 
by and with such advice and consent, to make ordinances in 
relation to the following subjects, that is to say:—

1. Direct taxation, within the Territory, in order to the 
raising of a revenue for territorial (including municipal) 
purposes.

2. The incorporation of companies with territorial ob
jects, with the following exceptions,—

(а) Such companies as cannot be incorporated by a Pro
vincial Legislature.

(б) Bailway, tramway, steamboat, canal transportation, 
telegraph and telephone companies.

(c) Insurance companies.
This order is printed with the Statutes of Canada, 1888.

1887.
February 18. By Order-in-Council dated the 21st Janu

ary, 1887 (printed with the Statutes of Canada, 1887), the 
Act of 1886 Mas brought into effect on this date.

February 18. By Order-in-Council dated this day 
(printed with the Statutes of Canada of 1887), the Terri
tories were divided into five Judicial Districts:—

(1) The Judicial District of Eastern Assinaboia.
(2) The Judicial District of Western Assinaboia.
(3) The Judicial District of Southern Alberta.
(4) The Judicial District of Northern Alberta.
(5) The Judicial District of SaskatcheMan.
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Ordinance No. 2 of 188G was amended by Ordinance No. 
3 of 1887, and is consolidated as “The Judicature Ordin
ance.” It. 0. (1888) c. 58.

MEMORANDUM OF IMPERIAL AN1) DOMINION 
ST A TUTES and ORDERS IN-COUNCIL relating to 
the North-West Territories since the constitution of 
the Supreme Court of the North■ West Territories.

1887.
50-51 Vic. c. 28, relating to appeals to the Court of 

Queen's Bench for Manitoba.

1888.
51 Vic. c. 19, relating to the Legislative Assembly and 

intoxicating liquors.

1891.
54-55 Vic. c. 22, relating to (1) the Legislative Assembly 

and declaring its powers in substitution of the Ordcrs-in- 
Council in that behalf, (2) administration of civil and crimi
nal justice, (3) intoxicating liquors, (4) roads, (5) English and 
French languages, (G) wills.

An Imperial Order-in-Council relating to appeals from 
the Supreme Court of the North-West Territories to the 
Privy Council was passed the 30th July, 1891, in the follow
ing terms (published with the Statutes of Canada, 1892):—

Whereas, by an Act of the Parliament of Canada passed 
in the 49th year of Her Majesty’s reign, chapter 25, intituled 
“An Act further to amend the law respecting the North-West 
Territories,” a Supreme Court of record of original and 
appellate jurisdiction was constituted and established in and 
for the North-West Territories, called “The Supreme Court 
of the North-West Territories”;
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And whereas by chapter 50 of the Revised Statutes of 
Canada, intituled “The North-West Territories Act,” the 
said Court was continued under the name aforesaid, but no 
provision has yet been made for the prosecution and regu
lation of appeals to Her Majesty in Council from the said 
Court;

And whereas it is expedient that provision should be 
made by this Order to enable parties to appeal from the 
decisions of the said Court to Her Majesty in Council, it is 
hereby ordered, by the Queen’s Most Excellent Majesty, by 
and with the advice of her Privy Council, as follows:—

1. Any person or persons may appeal to Her Majesty, 
her heirs and successors, in her or their Privy Council, from 
any final judgment, decree, order, or sentence of the said 
Supreme Court of the North-West Territories in such man
ner, within such time, and under and subject to such rules, 
regulations and limitations as are hereinafter mentioned, 
that is to say:—

In case any such judgment, decree, order or sentence 
shall be given or pronounced for or in respect of any sum 
or matter at issue above the amount or value of three hun
dred pounds sterling (£300), or in case such judgment, de
cree, order or sentence shall involve, directly or indirectly, 
any claim, demand or question to or respecting property or 
any civil right amounting to or of the value of three hun
dred pounds sterling (£300), the person or persons feeling 
aggrieved by any such judgment, decree, order or sentence 
may, within fourteen days next after the same shall have 
been pronounced, made or given, apply to the said Court by 
motion or petition for leave to appeal therefrom to Her 
Majesty, her heirs and successors, in her or their Privy 
Council;

In case such leave to appeal shall be prayed by the party 
or parties who is or are directed to pay any such sum of 
money or perform any duty, the said Court may either direct 
that the judgment, decree, order or sentence appealed from 
shall be carried into execution, or that the execution thereof 
shall be suspended pending the said appeal, as to the said
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Court may appear to be most consistent with real and sub
stantial justice;

And in case the said Court shall direct such judgment, 
deem», order or sentence to be carried into execution, the 
person or persons in whose favour the same shall be given 
shall, before the execution thereof, enter into good and suffi
cient security to be approved by the said Court, for the due 
performance of such order as Her Majesty, her heirs and 
successors, shall think fit to make upon such appeal;

In all cases security shall also be given by the party or 
parties appellant in a bond or mortgage or personal recog
nizance not exceeding the value of five hundred pounds sterl
ing (£500) for the prosecution of the appeal, and the pay
ment of all such costs as may be awarded by Her Majesty, 
her heirs and successors, or by the Judicial Committee of 
Her Majesty’s Privy Council, to the party or parties respon
dent; and if such last-mentioned security shall be entered 
into within three months from the date of such motion or 
petition for leave to appeal, then and not otherwise the said 
Court shall admit the appeal, and the party or parties appel
lant shall be at liberty to prefer and prosecute his, her or 
their appeal to Her Majesty, her heirs and successors, in her 
or their Privy Council, in such manner and under such rules 
as are or may be observed in appeals made to Her Majesty 
from Her Majesty’s colonics and plantations abroad.

2. It shall be lawful for the said Supreme Court, at its 
discretion, on the motion or petition of any party who con
siders himself aggrieved by any preliminary or interlocutory 
judgment, decree, order or sentence of the said Supreme 
Court, to grant permission to such party to appeal against 
the same to Her Majesty, lier heirs and successors, in her or 
their Privy Council, subject to the same rules, regulations 
and limitations as are herein expressed respecting appeals 
from final judgments, decrees, orders and sentences.

3. Nothing herein contained doth or shall extend or 
be construed to extend to take away or abridge the un
doubted right and authority of Her Majesty, her heirs and 
successors, upon the humble petition of any person or per-
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eons aggrieved by any judgment or determination of the said 
Court, at any time to admit his, her or their appeal there
from, upon such terms as Her Majesty, lier heirs or succes
sors, shall think fit, and to reverse, correct or vary such judg
ment or determination in such manner as to Her Majesty, 
her heirs and successors shall seem meet.

4. In all cases of appeal admitted by the said Court, or 
by Her Majesty, her heirs or successors, the said Court 
shall certify and transmit to Her Majesty, her heirs or suc
cessors, in her or their Privy Council, a true and exact copy 
of all evidence, proceedings, judgments, decrees and orders 
had or made in such cases appealed so far as the same have 
relation to the matter of appeal, such copies to be certified 
under the seal of the said Court, and the said Court shall 
also certify and transmit to Her Majesty, her heirs and suc
cessors, in her or their Privy Council, a copy of the reasons 
given by the judges of such Courts, or by any of sucb judges, 
for or against the judgment or determination appealed 
against, where such reasons shall have been given in writing, 
and where such reasons shall have been given orally, then a 
statement in writing of the reasons given by the judges of 
such Court, or by any of such judges, for or against the judg
ment or determination appealed against.

5. The said Court shall, in all cases of appeal to Her 
Majesty, her heirs or successors, conform to and execute, or 
cause to be executed, such judgments and orders as Her 
Majesty, her heirs and successors, shall think fit to make in 
the premises in such manner as any original judgment, decree 
or decretal order, or other order or rule of the said Court 
should or might have been executed.

1892.
The Imperial Parliament passed 20th day of May, 1892. 

the Act, 55 Vic. c. f>, intituled, “An Act to provide for the 
recognition in the United Kingdom of Probates and Letters 
of Administration granted in British possessions” (pub
lished with the Statutes of Canada, 1892). Kule 590 of the 
Judicature Ordinance (C. 0. 1898, c. 21) was passed in view 
of this Act.
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1894.

57- 58 Vic. c. 17, relating to the Legislative Assembly 
and its powers and to the administration of civil and crimi
nal justice.

By proclamation (noted in the Statutes of Canada, 1895, 
p. lviii.) of the 1st August, 1894, the words, “or for the price 
of any intoxicating liquor or intoxicant ” in the 9th and 10th 
lines of s.-s. 4 of s. 88, c. 50 of the It. S. C., and the words 
“ or any intoxicating liquor or intoxicant ” in the last line 
of the said sub-section were repealed. This was in pursuance 
of 57-58 Vic. c. 17, s. 10.

1895.

58- 59 Vic. c. 31, relating to the Legislative Assembly 
and its powers.

189G-1897.
G0-G1 Vic. c. 28, relating to the Legislative Assembly 

and its powers; the administration of civil and criminal 
justice and roads.

1898.
G1 Vic. c. 5, relating to the Legislative Assembly and to 

the sittings of the Court in banc.
G1 Vic. c. G, “The Yukon Territory Act,” severing the 

Yukon Territory from the North-West Territories.



CONSOLIDATED RULES

SUPREME COURT

NORTH-WEST TERRITORIES.

APPEAL BOOKS, APPEALS AND MOTIONS, ETC.

1. Unless otherwise ordered by a Judge, on every appli
cation for new trial, appeal or motion in the nature of appeal 
in this Court, the party moving or appealing shall, except in 
eases of 's from judgments or orders made in interlocu
tory applications or in proceedings at Chambers, file with the 
Registrar a printed copy of the statement of claim and de
fence and other pleadings (if any), of the Judge's notes on 
trial, of the judgment delivered and of the notice of the mo
tion intended to he made in the cause; and in cases of appeals 
from judgments or orders made in interlocutory applications 
or in proceedings at ( ers, the party appealing shall file 
with the Registrar a printed copy of the documents, evidence 
and other material used before the Judge, of the judgment 
delivered and of the notice of appeal.

2. Such printed copy shall he known as the appeal 
hook, shall he entitled in the original style of cause, and 
unless otherwise ordered by a Judge, shall he filed at least 
thirty days before the opening of the sittings whereat the

D3A
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motion is to be made or the appeal hitird, and shall be cer
tified by the clerk of the Court in which the proceedings 
were had, under the seal of such Court, in the following 
form:

In the Supreme Court of the North-West Territories, Judicial 
District of

1, the undersigned Clerk of the Supreme Court of the North-West 
Territories in and for the Judicial District of 
hereby certify to the Registrar of the Supreme Court of the said 
Territories that the aforegoing document is t true copy of the State
ment of Claim and Defence and the pleadings in this cause, the 
Judge's Notes taken on the trial as furnished me by the Judge, the 
judgment delivered ind notice of motion to the Court tiled with me. 
that the action was commenced in this Court on [or
in vase of ayioals from jndymmt* or orders mode in Interlocutory 
A indication* or l,rocerdisigs ot Chamber*, that the a foregoing 
document is a true copy of the documents, evidence and other 
material used before the Judge on an application, shortly stating the 
nature of the a indication, of the judgment delivered thereon and 
of the notice of appeal tiled with me:| That this Appeal Book 
has been approved by the advocates |or. settled by the Court, a* 
the ease may be] ; that tin* tiled the said notice
on A.D. | wild if security ho* turn ord> red,
add:—and that the security required by the order hereon of the 

day of . A.D. . for such motion, (or appeal,
as the eosi may be I has been deposited with me].

Dated the day of A.D. «

3. The appellant or applicant shall, unless otherwise 
ordered by a Judge, at the time of so filing the appeal book, 
deposit tin copies thereof with the registrar for the use of 
the Judges.

4. The appeal book in draft form shall, before printing, 
be submitted to the advocate for the respondent, who shall, 
if he approves thereof, return the same within four days to 
the advocate for the appellant, marked “Approved”; but if 
the said advocates cannot agree on the contents of the appeal 
book, the same shall be settled by a Judge on application by 
the advocate for the appellants upon notice to the opposite 
side.

5. The appeal book, and copies for the Judge», shall b> 
printed on only one side of the paper, and they shall also he
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printed on paper of good quality and in demy-quarto form, 
with small pica type, leaded, and every tenth line of each 
page shall Le numbered in the margin, the numbering to be 
from the top of eaeh page and not from thy beginning of 
the book, and the size of the book shall be 11 inches in height 
and inches in width, and they shall be bound so that the 

matter shall be on the left hand side.

G. The registrar shall not file the book, or receive the 
copies, thereof, without the leave of a Judge, if the preceding 
rule has not been complied with.

7. If the proof has not been carefully corrected, the* 
Court may disallow the cost of printing, or may decline to 
hear the appeal or motion and make such order as to post
ponement and payment of costs as may seem ^just. And in 
cases where, by order of a Judge, the filing and depositing 
of a printed hook and copies is dispensed with, and the 
c " is allowed to file and deposit a written book and 
copies, or a book and copies written with a type-writer, if 
in the opinion of the Court the writing is illegible, or so 
slovenly or carelessly done ns not to be reasonably legible 
or comprehended, thy Court may disallow the cost of such 
book and copies, or of any part thereof, or may decline to 
hear the appeal, and may make such order as to postpone
ment and payment of costs as may seem just.

8. The appellant shall, not less than twenty days before 
the sittings of the Court whereat the motion is to be made 
or the ' heard, deliver to the opposite party two printed 
copies of such appeal book.

FACTUMS.

9. Tn all matters in which an appeal book is now re
quired by the Rules of the Court to be filed with the registrar, 
the parties appellant and respondent, shall, at least five days 
before the opening of the sittings at which the same is to l>e 
dealt with, deposit with the registrar, or cause to be received 
by him by mail, a factum or statement of his points of argu
ment before the Court, and four copies thereof for the use 
of the Court.

/
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10. The factum shall contain a concise statement of the 
facts and of the points of law intended to he relied on and 
of the arguments and authorities to he urged and cited at the 
hearing, arranged under appropriate heads.

11. The factum and copies may be printed or may be 
typewritten so as to be plainly legible, and on one side only 
of the paper, the size of the paper to be not less than 11 
inches in height and inches in width, and to be bound so 
ns to have the reading matter on the left hand side.

12. The factum and copies first received from either 
party by the registrar shall be kept under seal, and shall not 
hn communicated to the other party until after receipt of the 
factum of such other party.

13. The registrar shall not accept any factum or copy 
which is not in substantial accordance with these rules.

14. So soon as the factums of both parties shall have 
been received bv the registrar each party shall at the request 
of the other deliver to him one copy of his said factum.

15. In default of compliance by either party with these 
rules as to factums, the Court in Banc may, when the matter 
comes before it, refuse to hear the party so in default, or may 
impose such terms upon him as it may deem just.

It shall be the duty of the registrar on the opening 
of the Court to report to it any such default.

lf>. On application by either party to a Judge an order 
may, in his discretion, be made dispensing with the delivery 
of factums by either or both parties, or varying the time 
for such delivery to the registrar.

17. A factum shall not contain irrelevant matter nor 
reproduce matter which should appear in the appeal book 
where a reference to it will reasonably suffice. The penalty 
of a breach of this rule shall be non-allowance, on taxation 
of costs, for such irrelevant or other prohibited matter.
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18. While it is required that the factum shall contain 
in brief all the facts, points of arguments and authorities to 
he relied upon by the party delivering it, the Court may in 
its discretion and upon such terms (if any) as it deems just, 
permit counsel to use arguments, raise points of law' and cite 
authorities not mentioned in the factum.

19. In any case intended to be brought before the Court, 
in which, in the opinion of either side of the parties inter
ested, it is considered necessary that any original papers or 
documents on file in the elerk’s office should bo in the Court, 
on an ex parle order of a Judge, directing him to do so, the 
clerk shall transmit the same, either by express or registered 
post, to the registrar.

20. All appeals, motions for new trials, applications in 
the nature of appeals, matters referred to the Court by a 
Judge, and special matters for argument before the Court, 
shall before the opening of the Court on the first day of 
each term be entered or inscribed by the registrar on a list 
to be kept by him, such entries in the case of appeals, mo
tions for new trials, and applications in the nature of appeals, 
to be so made in the order in which the appeal books arc 
filed; in other cases in the order in which application is made, 
to enter or inscribe them, and the causes so inscribed will be 
taken up after common motions in the order in which they 
are so entered, unless otherwise ordered by the Court.

21. The foregoing Rules shall not apply to common 
motions.

22. The first day of the sittings of the Court shall be a 
common motion day; common motions may, however, be 
heard at any other time during the sittings by leave of the 
Court.

RECOGNIZANCES ON APPLICATIONS TO QUASH CONVICTIONS.

23. No motion to quash any conviction, order, or other 
proceeding by or before* a Justice or Justices of the Peace 
and brought before the Supreme Court of the North-West
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Territories, or any Judge thereof, by certiorari, shall be 
entertained by such Court or Judge, unless the defendant 
is shown to have entered into a recognizance in $2UU, with 
one or more sufficient sureties, before a Justice of the Peace, 
and deposited the same with the registrar or clerk of the 
Court, as the case may be, or to have made a deposit with the 
said registrar or clerk of $100, in either case, with a condi
tion to prosecute such motion and writ of certiorari, at his 
own costs and charges, with effect and without any wilful or 
alfected delay, and if ordered to do so, to pay to the person 
in whose favor the conviction, order or other proceeding is 
affirmed his full costs and charges, to be taxed according to 
the course of this Court, where such conviction, order or 
proceeding ia affirmed.

CONTROVERTED MUNICIPAL ELECTIONS.

24. Proceedings in the nature of quo warranto under 
the Municipal Ordinance shall be by ex parte application to 
the Judge usually exercising jurisdiction in the judicial 
district in which the municipality is situate, for leave to 
issue a writ, which writ shall be issued by the clerk of the 
Court of the said judicial district, and when issued shall be 
in the form hereunder provided.

25. The affidavits, application, and all other proceed
ings, except where otherwise provided, shall be intituled

In the Supreme Court of the North-West Territories, Judicial Dis
trict of.....................................

In the matter of a Controverted Election. The Queen ou the rela
tion of A. B. Ilelntor against C. 1). Respondent.

26. The application shall be accompanied by a statement 
in writing, showing the relator’s name in full, his occupation 
and residence; the interest which he has in the election as 
candidate or voter, and specifically under distinct heads 
separately numbered, all such grounds of objection as he in
tends to urge against the validity of the election complained 
against, and in favour of the validity of the election of the 
relator or another or other persons when he claims that he 
or they have been duly elected.



CONTROVERTED MUNICIPAL ELECTIONS. vii

27. Before making the application the applicant shall 
file with the clerk of the Court the recognizance, the affida
vits and other material upon which the application to the 
Judge is to he made.

28. On the return of the writ, if the respondent appears 
and files a statement, as required by the writ, all preliminary 
objections to the issue of the writ shall be heard and dis
posed of, but the Judge shall not be bound to give judgment 
instanter, but may adjourn the case to a fixed date* for de
livery of judgment.

29. Immediately after the delivery of judgment on pre
liminary objections, if it be decided that the matter is to 
proceed farther, flic Judge shall appoint a time and place 
when and where such further proceedings are to be held, and 
the manner in which evidence is to be taken, whether by 
affidavit or viva voce-

30. In the conduct and disposition of all matters re
specting controverted elections not hereby provided for, the 
powers and procedure in matters in the Supreme Court 
adapted to the circumstances shall apply.

31. Fees to clerks, sheriffs, and advocates for services 
in controverted election matters, shall be those provided for 
similar services by the tariff (Buie Number 102) on its higher 
scale.

32. Disobedience to any writ or order shall be and ba 
dealt with as contempt of Court.

33. The forms hereunder shall be the forms to be used 
in controverted election matters, but such forms may Ik? 
varied to suit each particular case.

Forms:

WRIT OF SUMMONS IN THE NATURE OF A QUO WARRANT^.

Tn the Supreme Court of the North-West Territories.
Judicial District of In the mutter of a contro

verted election. The Queen on the relation of A. B., Relator, against 
C. I)., Respondent.
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Victoria, by the Grace of God, of the United Kingdom of Great 
Britain and Ireland, Queen, Defender of the Faith, &o., &c., &e.

To the al>ove named respondent
You are commanded to lie and appear before the Honourable Mr. 

Justice in Chambers at on the day
of A.D. at a proceeding instituted against
you by the above named Itelator, A. B. on the grounds tiled
with tin- Clerk of this Court, and annexed to this summons to try 
tin- validity of your election as (and If the irlator
allq/fH that hr himself or some other person has hern iluly eU'pted, 
ami also to try the validity of the alleged election of as

And take notice that in default of your so appearing before the 
said Judge and then tiling an answer in writing to the said statement, 
the relator may proceed in the said matter, and judgment may lie 
given therein in your absence ami without further notice to you.

Issued at the day of A. D„ 18 .
..................... Clerk of the Court.

WRIT TO REMOVE A PERSON WHOSE ELECTION HAS BEEN DE

CLARED INVALID.

In the Supreme Court of the North-West Territories.
Judicial District of
In the matter of a controverted election.
The Queen on the relation of A. B., Relator, against C. D„ 

Respondent.
Victoria, by the Grace of God, of the United Kingdom of Great 

Britain and Ireland, Queen. Defender of the Faith. &c., &e., &<•.
To tin- Municipal Council of the Municipality of
Whereas such proceedings have been had in this matter under the 

provisions of “ The Municipal Ordinance ” in that behalf before the 
Honourable Mr. Justice that the election of the above
named C. I), as has been ndjudged invalid. * You are
commanded forthwith to remove the said C. D. from the s.tid office 
°f and to order a new election to be held to fill
the vacancy occasioned by tin- removal of the said 0. D. from 
the said office and how you shall have executed this writ make 
return thereof together with this writ, to our said Court immediately 
after the execution thereof.

theIssued at A.D. 18 . 
Clerk of the Court.
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In ease the Judge has (Intermitted that another person iras duly 
elected, the form of the writ shall bo the same as the preceding form 
doirn to the * and shall thin proceed as follows:—

And it has liven determined that E. F. wan duly eleeted as 
instead of the said C. I>.

You ii re eoinmunded forthwith to remove the «aid C. D. from 
the aaid office of and to admit the said E. F. to
the said office ill the stead of the said (\ D.

And how you shall have executed this writ make return thereof 
together with this writ to our said Court immediately after the 
cxeeutltni thereof.

Issued at the day of A. D. IS
...............................Clerk of the Court.

WRIT TO 8HRRIFF TO REMOVE AI^D FOR A NEW ELECTION IN CARE 
ELECTION OF ALL THE MEMBERS IS ADJUDCMBD INjVALTD.

In the Supreme Court of the North-West Territories.
Judicial District of
In the matter of a controverted election.
Victoria by the Crave of God, of the United Kingdom of Great 

Britain and Ireland, Queen, Defender of the Faith. &<•., &e., &<•.
To the Sheriff of the Judicial District of
Whereas such proceedings have been had under the provisions of 

"The Municipal Ordinance" in that behalf before the Honourable Mr. 
Justice that the election lately held of A. R., as Mayo-,
and of C. T>.. E. F., G. H., and I. J., naming all members of th9 

Cornell as Councillors of the Municipality of in your
district, the same persons being all the mendiera of the Municipal 
Council of the said Municipality has been adjudged invalid. *

You are commanded forthwith to remove the said A. B. from the 
of Hoc of Mayor, and to remove the said C. D., E. F., G. H. and I. J., 
from their respective offices of Councillors of the said Municipality, 
and to cause an election to be held according to law. to fill the 
vacancies caused by the said several removals. And how you shall 
have executed this writ make return thereof together with this writ, 
to this Court, immediately after the execution thereof.

Issued at the day of A.D. 18 .
...............................Clerk of the Court.

In ease other persons air ad fudged elected, follow the proceeding 
form to * and then proofed:—and it has liven adjudged that L. M. was 
duly elected ns Mayor of the said Municipality instead of the said 
A. R. and that M. N., O. K., O. T., and 8. M., were duly elected as
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Councillors instead of the said C. D., E. F., G. II., and I. J. You 
are cominnndvd forthwith to remove the said A. B. from the- said 
office of Mayor, and to admit the said L. M. to the slid office 
in his stead and to remove the said C. !>., E. F., G. II., and I. .1., 
from the said offices of Councillors and to admit the said M. N., 
O. K„ G. T. and S M. to the said offices in their stead. And how 
you shall have executed this writ, make return thereof, together with 
this writ, to this Court, immediately upon the execution thereof.

Issued at the day of A. 1). 18 .
......................... Clerk of the Court.

In ease other persona are adja dyed ehrted In place of some of the 
numbers removed, bat not all, proceed as In the first form of irrll to 
Sheriff to* and thin proceed:—and it has heenj that L. M.
was duly elected as Mayor of the said Muiiii y instead of the 
said A. It. and that M. N. was duly elected ns Councillor of the said 
Municipality, instead of the said C. 1). You ore commanded forth
with to remove the said A. It. from the said office of Mayor and to 
admit, the said M. X. to the said office in his stead and remove the 
said C. I).. E. F., O. II.. and 1. J.. from the said offices of Counc Hors, 
and to admit the said M. X. to the office of Councillor in the stead 
of C. I), and to cause an election to be held according to law, to till 
the vacancies caused by the removal of the said E. F., G. II., and 1. 
J., from the said offices of Councillois.

And how you shall have executed this writ make return thereof to
gether with this writ, to this Court, immediately after the execution 
thereof.

Issued at the day of A. I). 18 .
............................. Clerk of the Court.

Execution for Costs.

In the Supreme Court of the Xorth-Wcst Territories.
Judicial District of
In the matter of a controverted election.
Victoria, by the Grace of God, of the United Kingdom of Great 

Britain and Ireland, Queen, Defender of the Faith, &c., &c., &c.
To the Sheriff of the Judicial District of
You are commanded that of the goods or lands as the case may 

be of in your district, you cause to be made
dollars and cents, which lately, by the order of the Honour
able Mr. Justice were ordered to be paid to for
his costs in respect of certain proceedings had under the clauses of 
“ The Municipal Ordinance " relating to controverted elections. And

0
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that you have the said money and In what manner you shall have 
executed this writ make appeals to the Court at , together with 
this writ immediately after the execution thereof.

Issued at the day of A. D. 18 .
..................... Clerk of the Court.

CASES STATED UNDER SECTION 900 OF “THE CRIMINAL 
CODE.”

34. An application to a Justice of the Pence to state and 
sign a case under sub-section 2 of said section 900 shall he 
in writing and be delivered to such Justice or left with some 
person for him at his place of abode within four days after 
the making of the conviction order, determination or other 
proceeding questioned. Such application shall state the 
grounds upon which the proceeding is questioned, find 
whether the appeal is to be to the Court in Banc or to a 
Judge, and in the latter case naming the Judge.

35. Within four days after such a on has been so
delivered or left for him the Justice shall state and sign 
and deliver to the appellant, a case setting forth the facts 
of the case and the grounds on which the proceeding is 
questioned, stating:

(a) The substance of the information or complaint.
(b) The names of the prosecutor (or complainant) and 

defendant.
(c) The date of the proceeding questioned.
(d) A copy of the evidence (if any) in full as taken 

before the J. P.
(e) The substance of the conviction, order, determina

tion or other proceeding questioned.
(f) The grounds on which the same is questioned.
(g) The grounds upon which the Justice supports the 

proceeding questioned if the Justice sees fit to state
any.

30. But the Justice shall not deliver said case until after 
the appellant shall have entered into a recognizance and paid 
the fees as provided by sub-section (4) of said section 900.

7977
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37. In the event of the Justice declining or refusing to 
state a ease, the appellant may apply to the Court in Banc 
for a Rule as provided by sub-section (> of said section.

('/) Or the appellant may in such event apply to a Judge 
sitting in Chambers in the judicial district, in 
which the Justice resides, upon affidavit of the facts, 
for a summons calling upon the Justice and the 
respondent to show cause why such case should not 
be stated, and such Judge may on the return thereof 
make such order with or without payment of costs, 
as to him seems meet, and the Justice being served 
with such order shall state a case accordingly upon 
the appellant entering into such recognizance and 

£ the fees to the Justice as provided in said 
sub-section 4.

38. Within twenty days after the delivery to the appel
lant of a case stated by a Justice, the appellant shall file the 
same or cause it to be filed.

(a) With the registrar of the Court in Banc, or
(b) Jf lie desires I he mailer to be heard and determined 

by a Judge in Chambers with the clerk of the
Court of the judicial district in which the Justice 
resides, provided that upon sufficient cause for the 
delay being shown the Court or Judge, as the case 
may be, may hear and determine the matter al
though the case was not delivered within said twenty 
days.

30. When the case stated has been delivered to the 
registrar the same shall be heard at the next sittings of the 
Court in Banc, which shall sit not sooner than fourteen days 
after the delivery of the case stated to the registrar, and the 
appellant shall give to the respondent fourteen days’ notice 
in writing of the time and place of hearing the appeal.

40. When the case has been delivered to the clerk of the 
Court, the appellant shall within five days after such delivery 
apply to the Judge in Chambers to fix a time and place for 
the hearing of the appeal, and the Judge shall thereupon

0
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nppoint a time and place for such hearing, and a copy of 
such appointment shall be served upon the respondent, or as 
the Judge may direct.

41. The Judge shall have power, if he thinks fit, to cause 
the case to he sent back for amendment and thereupon the 
same shall be forthwith amended in accordance with any 
directions given by the Judge and transmitted when amended 
to the clerk of the Court aforesaid and judgment shall there
after he given.

42. An order of a Judge to whom a case stated has been 
transmitted under section 900 shall have the same effect as 
a Rule absolute made by the Court under sub-section 7 of 
section 900, and the provisions of sub-section 10 of said sec
tion shall apply where the decision is that of a Judge in the 
same way ns in case of a decision by the Court, and any order 
of the Judge may Ik1 enforced by process issued out of the 
Court in and for the judicial district aforesaid.

111. In so far as these rules do not expressly make pro- 
vision, whenever a case stated is brought before a Judge as 
hereinbefore provided, the provisions of said section 900 as to 
such a case when before the Court shall, nuitatis mutandis, 
he applicable to the proceedings on a case before the Judge 
and the recognizance in such case shall be conditioned to 
prosecute the appeal without delay, and to submit to the 
judgment of the Judge and to pay such costs as are by him 
awarded.

44. A Justice when delivering a case stated to the appel
lant shall enclose the same in an envelope sealed and marked 
on the outside with a statement of what it contains, and 
shall transmit the recognizance to the clerk of the proper 
Court if the appeal is to a Judge, or to the registrar at ltegina 
if the appeal is to the Court in Banc.

45. Slight deviation from strict compliance with these 
Rules shall not invalidate any proceeding or thing if the 
Court or Judge sees fit to allow the same, either with or 
without requiring the same to be corrected.
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UILES A NI > ORDERS VNDEB “THE W1NDINO-LT 
ACT.”

PETITION TO WIND UP COMPANY.

4(5. Every ]»etition for the winding up of any company 
by the Court, and all notices, affidavits and other proceedings 
under such petition shall he intituled “ In the Matter of the 
Winding-up Act,” ' * company, naming the company,
to which such petition relates.

47. A copy of such petition endorsed with, or accom
panied by, the notice of the application for the winding up 
order required by the eighth section of said Act, shall be 
served at the principal or last known principal office or 
place of business of the company, if any such can he found, 
upon any member, officer or servant of the company there; 
or in case no such member, officer or servant can, after due 
diligence, be found there, then in the manner provided for 
service on a corporation of ordinary process or in such other 
manner as the Court or a Judge shall direct.

48. The notice of the application shall mention the affi
davits and other material upon which the applicant intends 
to rely in support of the application, and copies of such 
affidavits and other material, or of any portion thereof, shall 
be furnished by the advocate of the petitioner, or by the 
petitioner if he shall present the same in person, to the advo
cate or any officer of the company requiring the same, within 
twenty-four hours after the demand therefor.

49. Every contributory or creditor of the company shall 
be entitled to he furnished bv the advocate for the petitioner, 
or by the petitioner if he shall present the petition in person, 
with copies of the petition, affidavits, and material aforesaid, 
or of any portion thereof required, within twenty-four hours 
after the same shall have been by him demanded, on paying 
at the rate of ten cents per folio of one hundred words for 
each such copy.
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50. Upon every such petition and upon every copy 
thereof served, there shall be endorsed the name or firm 
and place of business of the advocate or advocates by whom 
such petition is being presented; and when such advocate 
or advocates is or are agents for another or other advocate 
or advocates, then there shall be further endorsed on such 
petition and copies the name or firm and place of business 
of the principal advocate or advocates.

51. Every party presenting such petition in person shall 
cause to be endorsed or written upon every such petition 
and copy his name and address, and also when his place of 
residence is not in the place where the clerk’s office* is kept, 
another address in the place where the clerk’s office is kept 
to be called his address for service, at which address notices, 
orders, summonses, warrants, and other documents, proceed
ings and written communications may be left for him.

52. Every such petition, and the affidavits and other 
material intended to be used in support thereof, shall, on or 
before the day of service of notice of the application for a 
winding up order, be filed in the office of the clerk of the 
Court of the judicial district in which the head office of the 
company is situate, and unless so filed such petition, affidavits 
or material shall not be rend or used upon the application 
without special leave of the Court or a Judge.

53. Such petition shall be presented before the presiding 
Judge in Chambers, and the application may then be heard 
and determined by him, or adjourned to another day or 
time to be heard in Chambers or before the Court, as he 
or any other Judge, before whom the same shall come in 
Chambers, shall direct.

LIQUIDATORS.

54. Tf the petitioner shall desire to have a liquidator 
appointed upon the first presentation of the petition with
out any adjournment, or to have a provisional liquidator 
then appointed, he shall in the notice of his application 
mention the name of the liquidator or provisional liquidator
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Bought to he appointed, and he shall also in such case as 
Boon as possible after the filing of his petition, apply to a 
Judge for directions as to the mode of service of notice of 
the ion for the appointment of a liquidator or pro
visional liquidator and the parties to he served with such 
notice.

55. If it shall appear to the Judge in Chambers, upon 
the first presentation of the petition that all proper parties 
have had sullicient notice, the Judge may then make the 
order for winding up the company with the appointment of 
a liquidator; if not, the application shall be then adjourned 
for such time as the Judge shall think proper, and notice of 
the name of the party sought to be appointed liquidator 
and of the time to which the application is adjourned shall 
be given to such or such other parties, and in such manner 
as to the Judge shall seem proper pursuant to the 20th section 
of said Act.

50. To enable the Judge to determine what shall he the 
most satisfactory method of giving notice of the application 
to appoint a liquidator, and the parties to whom such notice 
should be given, the petitioner shall, in applying to a Judge 
for directions respecting such service, furnish to the Judge 
the best evidence obtainable by him, on reasonable inquiry, 
to the satisfaction of the Judge, as to the numbers of the 
creditors, s and shareholders respectively, and
their places of residence, and the Judge may require such 
further evidence on these or other points to be furnished as 
he shall think important for the purpose.

57. The notice of the application for the appointment of 
a ” r shall show that the application is to he for the 
appointment of a person (giving his name, address, and 
occupation) therein named, or such other person as the Court 
or Judge shall think fit to appoint, and upon the application 
the Court or Judge may appoint the person named in the 
notice, or any other person with or without further notice 
to anv person, as may seem proper.

5421
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58. The application for the appointment of a liquidator 
shall be accompanied by satisfactory evidence of the quali
fications and character of the party sought to be appointed as 
liquidator and of his fitness for the office.

59. A provisional liquidator may be appointed at any 
time after the filing of the petition and before the first ap
pointment of a liquidator, and either before or after the 
application for winding up the company shall have first 
been made in Chambers. Such appointment may he made 
with or without notice, as to the Judge from whom the 
appointment is asked shall seem proper, and such provisional 
liquidator shall not be* required to give security unless such 
shall be specially ordered upon or after his appointment.

00. The liquidator shall, on each occasion, of passing his 
account, and also whenever the Court or a Judge shall so 
require, satisfy the Court or Judge that his sureties are 
living and resident in the North-West Territories, and have 
not become insolvent; and in default thereof he may be 
required to enter into fresh security within such time as shall 
he directed.

01. In case of the death, removal or resignation of a 
liquidator, another or others shall be appointed in his stead, 
as in the case of a first appointment, and the proceedings 
for the purpose may be taken by such party interested as may 
he authorized by the Court or a Judge to take the same.

02. The liquidator shall, with all convenient speed, after 
he is appointed, proceed to make up, continue, complete and 
rectify the books of account of the company, and shall pro
vide and keep such books of account as shall be necessary, 
or as the Court or a Judge may direct for the purpose afore
said, and for showing the debts and credits of the company, 
including a ledger, which shall contain the separate accounts 
of the contributories, and in which every contributory shall 
be debited from time to time with the amount payable by 
him in respect of any call to be made under said Act.

63. The accounts of the liquidator shall lie filed in the 
office of the clerk of the Court, at such time as may from



RULES OF SUPREME COURT.xviii

time to time be required by the Court or n Judge, and such 
accounts shall, whenever required by the Court or a Judge, 
and upon notice to such parties (if any) as the Court or a 
Judge shall direct, be passed and verified in the same manner 
as receivers’ accounts.

PROCEEDINGS UNDER WINDING UP ORDER.

04. Within ten days after the issue of the winding up 
order, or such further time as the Court or a Judge shall 
direct, an appointment shall be obtained from a Judge to 
proceed with the winding up of the company, and notice 
thereof served upon all persons who may have appeared 
upon the hearing of the petition, and upon such other per
sons (if any) as the Judge shall direct; in default of the 
petitioner so proceeding to obtain such appointment, the 
Court or a Judge may, if it shall seem proper, give the car
riage and prosecution of the winding up to any other person 
interested.

This rule shall apply to cases in which winding up orders 
have already boon made under said Act, in respect of which 
the period of ten days fixed for taking out the appointment 
shall be computed from the time when these rules take effect 
and come into operation.

05. At the time thus a ?d, a time or times shall, if 
the Judge think fit. be fixed for the proof of debts, for the 
list of contributories to be brought in, for the liquidator to 
file his accounts, and directions may be given as to the 
advertisements to be issued for all or any of such purposes, 
and generally as to the proceedings and the parties to attend 
thereon. The proceedings under the order shall be con
tinued by adjournment, and. when necessary, by further 
appointment, and any such direction as aforesaid may be 
given, added to or varied, at any subsequent time, as may be 
found necessary.

PROOF OF DEBTS.

fifi. For the purpose of ascertaining the debts and claims 
due from the company, and of requiring the creditors to
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come in and prove their debts or claims, an advertisement 
shall be issued at such time as the Judge shall direct. Such 
advertisements shall fix a time for the creditors to send in 
their names and addresses, and the particulars of their debts 
or claims, the nature and amount of the security (if any) 
held by them respectively, with the valuation thereof on 
oath, required by the 62nd section of the said Act, and the 
names and addresses of their solicitors (if any) to the liqui
dator, and appoint a day for adjudicating ‘hereon

67. The creditors need not attend the adjudication or 
prove their debts or claims unless they are required to do 
so by notice from the liquidator or from anv creditor, con
tributory, shareholder, or member of the company; but upon 
such notice being given they are to come in and prove their 
debts or claims at the time therein specified, or such other 
time as the Court or Judge may allow.

68. The liquidator shall investigate the debts and claims 
sent in to him, and ascertain, so far as he is able, which of 
such debts and claims are justly due from the company; 
and he shall make out and leave with the clerk of the Court 
a list of all the debts and claims sent to him, distinguishing 
which of the debts and claims or parts of debts and claims 
so claimed, are in his opinion justly due and proper to be 
allowed without further evidence, and which of them in his 
opinion ought to be proved by the creditors; and lie shall 
make and file with the said clerk, prior to the time appointed 
for adjudication, an affidavit setting forth which of the debts 
and claims in his opinion are justly due and proper to be 
allowed without further evidence, and stating his belief that 
such debts and claims arc justly due and proper to be allowed 
and the reasons for such belief.

69. At the time appointed for adjudicating upon the 
debts or claims, or at any adjournment thereof, the Judge 
may either allow the debts and claims upon the affidavit of 
the liquidator, or may require the same, or any of them, to 
he proved by the claimants, and adjourn the adjudication 
thereon to a time to be then fixed.
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TO. The liquidator shall give notice to the creditors 
whose debts or claims have not been allowed upon the atli- 
davit, that they are required to come in and prove the same 
by a day to be therein named, being not less than four days 
after such notice, and to attend at a time to be therein 
named, being the time appointed by the advertisement or 
by adjournment, or other appointment, as the case may be, 
for adjudicating upon such debts or claims.

71. The value of such debts and claims as are made 
admissible to proof by the nineteenth section of said Act 
shall, so far as is possible, be estimated according to the 
value thereof at the commencement of the proceedings for 
winding up the company.

.*’ 72. Such creditors as come in and Drove their debts or
claims pursuant to notice may be allowed their costs of proof, 
and in any case a creditor seeking to prove a claim may be 
ordered to pay costs.

73. The liquidator shall deposit with the clerk of the 
Court the papers to be transmitted to the Court under the 
sixty-seventh section of said Act. Notice of the time and 
place fixed for hearing and determining the contestation 
shall be served upon the opposite party, and such other 
parties as the Judge shall direct, at least four days before the 
day so fixed.

74. If by examination of the books, accounts or papers 
of the company, or by any other means, the liquidator is 
led to believe that any person is a creditor of, or has a 
claim against, the company, for which such party is entitled 
to rank upon the assets of the company, and such party shall 
not have sent in to the liquidator notice of his claim, the 
liquidator shall mention such claim and the probable amount 
thereof, according to the best information he shall have lteen 
able to obtain, in the affidavit required by Rule No. 58, with 
the address, or supposed address, of such person, if the 
liquidator shall be able to give the same.
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75. On the making of any dividend, except one declared 
as a final dividend, unless the Court or a Judge shall other
wise order, there shall he reserved for each such person 
shown in such affidavit to be supposed to be a creditor of, or 
to have a claim against, the company as aforesaid, and not 
to have sent to the liquidator notice of his claim, an amount 
proportionate to his said claim, and a copy of the dividend 
sheet, showing the amount so reserved, shall be mailed to 
such person, as well as to the creditors whose claims shall 
have been duly allowed. Any amounts retained may, by 
leave of the Court or a Judge, upon the declaration of a 
subsequent dividend, be included in the sum divided among 
those whose claims shall have been duly allowed, without 
any further reservation for any person not having given 
such notice.

7fi. Any person giving notice, after the declaration of a 
dividend, of a claim to rank as one of the creditors of. or as 
having a claim against, the company, shall be compelled to 
make proof of his claim before the Court or a Judge. Such 
proof shall, unless otherwise ordered, be made at the expense 
of the party making such claim. Any such party for whom 
a sum has been so reserved as aforesaid, and whose claim 
shall have been allowed, shall be collocated upon the next 
dividend sheet, after the allowance of his claim for the proper 
amounts of previous dividend so reserved, proportionately to 
the amount at which his claim shall have been allowed.

LIST OF CONTRIBUTORIES.

77. The liquidator shall, with all convenient speed, after 
his appointment, or such time as the Court or a Judge shall 
direct, make out and leave with the clerk of the Court a 
list of the contributories of the company. Such list shall 
be verified by the affidavit of the liquidator, and shall, so 
far as is practicable, state the respective addresses of, and 
the number of shares or extent of interest to be attributed 
to each such contributory, and distinguish the several classes 
of contributories, and such list may, from time to time, by 
leave of the Court or a Judge, be varied or added to by the 
liquidator.
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78. TTpon such list of contributories being so left, the 
liquidator shall obtain an appointment to settle the same, 
and shall give notice in writing of such appointment to 
every person included in such list, and stating in what char
acter, and for what number of shares or interest, such person 
is included in the list; and in case any variation or addition 
to such list shall at any time be made by the liquidator, a 
similar notice in writing shall be given to every person to 
whom such variation or addition applies.

All such notices shall be served four days before the date 
appointed to settle such list, or such variation or addition.

79. Every “ ion to the Court or a Judge to make 
any call on the contributories, or any of them, shall be made 
upon order nisi or summons, stating the proposed 
amount of such call; such order nisi or summons shall be 
served four days at least before the day appointed for making 
the call, on every contributory proposed to be included in 
such call; and upon the copy so served on each contributory 
shall be written or printed a memorandum specifying the 
amount which such contributory will be required to pay, upon 
the basis of the (‘all proposed.

80. An order for a call may bo made so as to direct pay
ment not merely of the amount of the call, but also of the 
amounts or balances payable by the respective contributories 
or by such of them as may seem proper, and the time and 
place of payment; provided that no contributory shall be thus 
ordered to pay a larger sum than specified in the memoran
dum upon the order nisi or summons, without notice to him 
or his solicitor that a larger sum is to be paid by him; but the 
Court or Judge may, upon such notice as may seem just, or, if 
the party appear, then without further notice, cause the mem
orandum to be amended so as to increase the amount or other
wise, and may direct the liquidator or other party having the 
conduct of the summons or order nisi, to pay any additional 
costs to be thus incurred, and may make such other terms or 
conditions as may seem proper.

8741



CALLS. xxiii

81. If the Court or Judge shall so direct, notice of the 
intended call may be given by advertisement, and no further 
notice of the application need then he given to any con
tributory, unless the Court or a Judge shall so order.

82. Where notice of the intended call is given by ad
vertisement, no notice need be given of the particular amount 
to he required of each contributory; and in any case the 
memorandum specified in Huh* No. 69 may be dispensed with.

83. Unless for special reasons it shall seem just and 
proper, where the memorandum specified in Rule No. 09 is 
not served either by advertisement or otherwise, the order 
shall specify merely the amount of the call to be made, and 
shall not direct payment of specific sums bv the respective 
contributories.

84. A copy of an order for a call shall be forthwith 
served upon each of the contributories included in such call; 
and upon each contributory so included not directed by the 
order itself to pay a specific sum in respect of such call, there 
shall be served, with the order, a notice from the liquidator, 
or other party having the conduct of the proceedings for a 
call, specifying the amount or balance due from such con
tributory, (having regard to the provisions of the said Act 
and any amendments thereof), in respect of such call; but an 
order for a call need not he advertised, unless for any special 
reason the Court or Judge shall so direct.

85. At the time of the making of an order for a call, if 
the order shall not specify the particular sum payable by 
each contributory included in the call, or if the Court or a 
Judge shall otherwise deem it proper, the further proceed
ings relating thereto shall be adjourned to a time subsequent 
to the day appointed for the payment thereof, and afterwards 
from time to time so long as may be necessary. At the time 
appointed by any such adjournment, or upon a summons to 
enforce payment of the call, duly served, and upon proof of 
the service of the order and notice of the amount due, re
quired by the Rule No. 74, and non-payment thereof, an
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order may be made for such of the contributories who have 
made default, or for such of them against whom it shall be 
thought proper to make such order, to pay the sum which by 
such former order and notice they were respectively required 
to pay, or any less sum which may appear to be due from them 
respectively; and any order may be made that shall seem 
just and proper for payment by such contributories or any 
of them, of the costs of such adjournment or further applica
tion and order, or of any portion thereof.

8G. In any case in which the liquidator or other party 
having the conduct of an application for or in respect of a 
call at any stage, shall have adopted a more expensive method 
of enforcing such calls than he might under these rules have 
adopted, in any respect, such liquidator or other party may 
be ordered to pay the additional costs so incurred, if the same 
shall not be ordered to be paid by, or if so ordered shall not 
have been realized from, any contributory or party.

87. Any contributory may deposit with the clerk of the 
Court a receipt or acknowledgment of the bank into which 
an amount is payable by him in respect of a call, or of the 
proper officer of the Court, where the same is payable into 
Court, or of the party authorized by the order to receive such 
payment, which receipt or acknowledgment shall show the 
amount so paid in respect of such call.

88. Where a contributory is, bv the order for a call or 
by a subsequent order, directed to pay a specific amount in 
respect of a call, then at the expiration of the time for pay
ment, if no such receipt shall have been so deposited with 
the clerk of the Court, or if the receipt or acknowledgment 
deposited shall not show the proper amount to have been 
paid, executions may without further order be issued by the 
clerk of the Court, for realizing the amount so ordered, or 
the deficiency (if any) appearing by such receipt or acknow
ledgment, and with this may be included any sum for taxed 
costs where the same can be conveniently included according 
to the usual practice.
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PROCEEDINGS BEFORE A JUDGE.

89. Any application to a Judge for any purpose under 
the winding up order shall bv made to him in Chambers, 
unless the Court or a Judge shall in the particular matter 
otherwise direct. All such applications in Chambers shall, 
unless the case be a proper one for an ex parte order, be 
made upon summons or appointment of the Judge in writing; 
but the Court or a Judge may require any application to lie 
made upon petition. An order shall be drawn up in every 
case unless otherwise directed.

90. Every application for the sanction of the Court or a 
Judge to a compromise or other arrangement with any con
tributory or other person indebted or liable to the company, 
or with creditors or persons claiming to be creditors of the 
company, shall be supported by the affidavit of the liqui
dator that he believes that the proposed compromise will be 
beneficial to the company and the reasons for such belief, 
and showing (where the state of the affairs of such contrib
utory or other person is one of such reasons), that the liqui
dator has investigated the affairs of such contributory 
or other persons, and the result of such investigation. 
The facts supporting such reasons for the liquidator’s belief 
shall, as far as conveniently practicable, be proved, and upon 
the application such further evidence may be required as may 
to the Court or Judge appear proper.

91. The sanction of the Court or Judge under the last 
preceding rule shall be testified by a memorandum signed by 
the clerk on the agreement of compromise or arrangement, 
unless any party shall desire to appeal from the decision of 
the Court or Judge, in which case an order shall be drawn 
up and issued for that purpose.

ORDERS.

92. All orders made in Chambers shall be signed by the 
Judge, as orders made in actions at law, and all orders before 
being delivered out, shall be entered at length in a book to be
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kept for that pupose by the clerk of the Court, unless in 
cases of urgency the Court or a Judge shall otherwise direct, 
in which case the order shall as soon as possible be left with 
the clerk to be entered, or a duplicate order shall hi* issued, 
as may be directed.

ADVERTISEMENTS.

93. Where an advertisement is required for any purpose, 
the same is to be published only in such newspaper or other 
publication, and for such number of times, as may be speci
ally provided by these Mules, or by order of the Court or a 
Judge.

ADMISSION OF DOCUMENTS.

94. Any party to any proceeding in Court or in Cham
bers, under said Act, may, by notice in writing in the form 
required in suits at law, or to the like effect, with such 
changes as the nature of the circumstances may require, call 
on any other party thereto competent to admit the same, to 
admit any document, saving all just exceptions, or to ad
mit that a copy of a document duly registered or filed in 
any land titles office, or filed under any Ordinance respecting 
mortgages and sales of personal property, or respecting lien 
or receipt notes or orders for chattels, duly certified by the 
registrar or officer in charge of the office where the 
same is registered or filed, or his deputy, to be a true* copy 
of the original document so registered or filed, is a true copy 
of such original document and sufficient evidence of the due 
execution of the original, and that the same was registered 
or filed in the office stated in such certificate at the time 
therein stated. In case of any refusal or neglect so to admit, 
the costs of proving such document, or the registration or 
filing of the same, shall be paid by the party so neglecting or 
refusing, unless a Judge shall be of opinion that the refusal 
to admit was reasonable; and no costs of proving any docu
ment, or the registration or filing thereof, where any 
portion of the rule is applicable, shall be allowed, un
less such notice shall have been given, except in cases
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where the omission to give such notice has been in the opin
ion of the taxing master (subject to appeal), a saving of 
expense.

REGISTER AND FILE OF PROCEEDINGS.

05. The clerk of the Court shall attend before the Court 
or Judge upon such proceeding, and shall keep a register of 
all proceedings in Chambers or in Court in each matter under 
this Act; except on an appeal or other matter before the full 
Court, when the registrar of the Court, or some one appointed 
by him or the Court, shall attend and keep a register of such 
proceeding with, and in the manner as, in other matters 
before the full Court.

96. All documents or proceedings required to be de
posited or tiled in Court, shall lie deposited or filed with the 
clerk of the Court in whose office the petition has been filed, 
except on appeals to the full Court, when documents and 
proceedings connected therewith shall be filed with the 
registrar.

97. All orders, exhibits, admissions, memorandums and 
all other documents relating to the winding up of any com
pany, not required by these orders or the usual practice, or 
the special direction of the Court or a Judge, to bc< filed in 
Court, shall be filed and kept by the liquidator in his own 
office, and shall be produced in Court or before a Judge, and 
otherwise, as may be required. Upon the termination of the 
winding up proceedings, all such documents, and all minute 
and account books referring to the company’s affairs shall 
be deposited with the clerk, unless or until it shall be other
wise ordered by the Court or a Judge.

98. Every contributory of the company, and every credi
tor thereof, whose debt or claim has been allowed, shall be 
entitled at all reasonable times to inspect such documents 
as are filed or deposited with the liquidator, clerk of the 
Court, or registrar, in reference to proceedings under said 
Act, free of charge, and to take copies thereof, or extracts
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therefrom at his own expense, not removing the same from 
the office where the same are filed or deposited, or to lie fur
nished with any such copies or extracts on paying therefor 
at a rate not exceeding five cents per folio of one hundred 
words.

PROVISIONAL LIQUIDATOR.

99. All rules relating to liquidators shall, so far as the 
same are applicable, and subject to the directions of the 
Court or a Judge in each ease, apply to provisional liqui
dators.

ATTENDANCE AND APPEARANCE OF PARTIES.

too. Every person for the time being on the list of con
tributories left by the liquidator with the clerk of the Court, 
and every person having a debt or claim against the company, 
allowed bv the Judge, shall be at liberty, at his own expense, 
to attend the proceedings in reference to the winding up of 
the company, and shall be entitled, upon payment of the costs 
occasioned thereby, to have notice of all such proceedings 
as he shall by written request desire to have notice of; but if 
the Court or Judge ln-fore whom any proceeding is taken 
shall he of opinion that the attendance of any such person 
upon any such proceeding has occasioned any additional costs 
which ought not to be borne by the funds of the company, 
such person may be directed to pay such costs or a gross sum 
in lieu thereof; and such person shall not be entitled to at
tend any further proceedings until he shall have paid the 
same, and the liquidator shall have the right to take for col
lection of the same any proceedings which might be taken 
for the collection of any costs awarded by any order of the 
Court or Judge.

101. The Court or Judge may from time to time appoint 
any one or more of the contributories or creditors, as he 
thinks fit, to represent before him, at the expense of the 
company or otherwise as shall seem proper, all or any class 
of the contributories or creditors, upon any question as to a 
compromise with any of the contributories or creditors,
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or persons so appointed. In case more than one person shall 
be so appointed, they shall unite in employing the same advo
cate to represent them.

102. No contributory or creditor shall be entitled t-i 
attend any proceedings at the Chambers of the Judge, unless 
and until he has entered in a book to be kept for that pur
pose by the clerk of the Court, his name and address, and 
the name and address of his advocate (if any), and upon any 
change of his address, or of his advocate, his new address, 
and the name and address of his new advocate.

SERVICE OF SUMMONS, NOTICES, ETC.

103. Services upon contributories or creditors shall bo 
effected, except when personal or other service is specifically 
required, by sending the notice, or a copy of the summons 
or order or other proceeding, through the post, in a prepaid 
registered letter, addressed to the advocate of the party to 
be served (if any), or otherwise to the party himself at the 
address entered or last entered pursuant to the last pre
ceding rule; or if no such entry lias been made, then if a 
contributory, to his last known address or place of abode, 
and if a creditor to the address given by him pursuant to the 
foregoing Itule No. 56; and such notice, or copy of summons, 
order or other proceeding, shall be considered as served, at 
the time the same ought to be delivered in the due course 
of delivery by the post-office, and notwithstanding the same 
may lie returned by the post-office; the Judge shall not be 
obliged to receive proof on oath of such time, but may act 
on his own knowledge of the course of the mails, or such 
information as he may think reliable.

104. No service under these rules shall be deemed in
valid by reason that the Christian name, or any of the Chris
tian names, of the person upon whom service is sought to be 
made, has been omitted or designated by initial letters, in the 
list of contributories or creditors, or in the summons, order, 
notice or other document wherein the name of such con
tributory or creditor is contained, provided the Court or 
.fudge is satisfied that such service is in other respects suffi
cient.
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ADVOCATE OF LIQUIDATOR.

105. The advocate of the liquidator shall conduct all 
such proceedings as are ordinarily conducted by advocates of 
the Court; and where the attendance of his advocate is re
quired on any proceeding in Court or Chambers the liquida
tors need not attend in person, except in cases where his 
presence is necessary in addition to that of his advocate, or 
the Court or Judge shall direct him to attend.

FORMS.

106. Until other forms are directed, the forms in use in 
winding up proceedings in England, with such variations 
as may be necessary to adapt them to the practice under 
these orders and the said Act, and as the circumstances of 
each ease may require, may be used.

COSTS.

107. The fees allowed to advocates, counsel, clerks, sher
iffs, and the registrar, in proceedings under said Act shall 
so far as applicable and unless otherwise directed bv the 
Court or a Judge, lie those authorized under the tariff (Rule 
No. 102) in the highest scale.

108. Where an order is made in Court or in Chambers 
for payment of any costs, unless otherwise directed, the same 
shall be taxed by the clerk, subject to appeal from such tax
ation as in ordinary proceedings in the Supreme Court.

COMPUTATION OF TIME.

109. In the computation of time, under these rules, or 
under any notice, summons or order, made or given under 
the provisions hereof, unless otherwise specially mentioned, 
the same shall be reckoned exclusively of the first day and 
inclusively of the last day.

POWER OF JUDGE.

110. The power of the Court, or of a Judge in Cham
bers, to enlarge or abridge the time for doing any such act,
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or taking any proceeding, to adjourn or review any pro
ceeding and to give any direction m to the course of pro- 
ceeding, is unaffected by these rules.

GENERAL DIRECTIONS.

111. The general practice of the Court, including the 
course of proceeding and practice in Judge’s Chambers, shall 
in cases not provided for by said Act and amendments 
thereto, or these orders, and so far as the same are applic
able and not inconsistent with the said Acts or these orders, 
apply to all proceedings for winding up a company.

TARIFF.

112. Advocates, the registrar, clerks, sheriffs and other 
officers, shall respectively be entitled to receive and take the 
fees prescribed by the following tariff:—

ADVOCATE’S FEES.

INSTRUCTIONS.
Higher Lower 
Seule. Scale.

1. To sue in undefended eases......................... $11 00 $1 50
2. To sue in defended cases............................  4 00 2 00
:S. To defend ......................................................  4 00 2 00
1. l or pleadings, or petition, to be allowed

only once to the same party.................. 1 50 75
5. for counter-claim, when such claim could 

not heretofore form the subject of a set
off ..............................................................  2 00 1 00

fi. For reply to such counter-claim..................  2 00 1 00
7. To amend any pleading when such amend

ment proper..............................................  2 00 1 00
S. For special case ............................................  2 00 1 00
0. To add parties by order of Court or Judge. 2 00 1 00

10. To add parties in consequence of death, mar
riage, assignment, etc .............................. 1 00 50

11. To defend added parties ............................  2 00 1 00
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Higher Lower 
Scale. Scale.

12. For brief........................................................$2 00 $1 00
13. To counsel in special matters, when the

counsel is not the ate in the cause. 2 00 1 00
14. For special affidavits, when allowed by clerk 1 00 50
15. For f r important step or proceeding

in the suit, as the clerk, or a Judge*, is sat
isfied warrants such charges.................. 2 00 1 00

WRITS.

lfi. All writs except subpoenas, in
dorsements and attendances on clerk and
sheriff.................................................... I 00 1 00

IT. Renewing writs, including attendances on
clerk and sheriff ...................................... 1 50 75

18. Subpoenas ad testificandum ...................  1 00 50
1!>. Subpoenas duces tecum ............................. 1 25 75
20. If writ over four folios, per folio additional 20 10
21. For each copy of writ, including indorse

ments .......................................................... 1 00 50
22. If over four folios, per folio additional .... 10 10
23. Service of each copy of writ, when taxable

to the advocate ...................................... 1 00 50
24. For every mile necessarily travelled in effect

ing such service........................................ 10 10
25. For service out of the jurisdiction, such al

lowance as the clerk or a Judge shall 
think fit ....................................................

DRAWING PLEADINGS, ETC.

2fi. Statement of claim, or defence, when no
counter-claim............................................ 2 00 1 00

27. For every folio above five, in addition .... 20 20
28. Statement of defence and counterclaim___ 3 00 1 50
20. For every folio above ten, in addition........  20 20
30. Reply and other pleadings for or on behalf

of a plaintiff or defendant, except joinder
of issue...................................................... 2 00 1 00

66

6289
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Higher Lower 
hcale. Softie.

31. For every folio above five, in addition ... .$ 20 $ 20
32. Joinder of issue............................................ 50 25
33. Appearance, including attendance to enter. 1 00 50
34. Petitions, issues for trial of fact by consent

or order, special cases, interrogatories and 
answers thereto, bills of costs and all 
other original documents required in any 
suit or proceeding, including engrossing, 
per folio ................................................. 20 20

COPIES.

35. Of pleadings, briefs and other documents,
where no provision made and such copies
necessary, per folio.................................. 10 10

36. Of special and common orders of Court... 75 50
37. If over four folios, per folio in addition .. 10 10
38. Of summons or order of a Judge.............. 50 25
39. If over three folios, per folio in addition.. 10 10

NOTICES.

10. Notice by defendant to third party under
third party procedure..............................  1 00 50

41. All other notices and demands.................... 50 25
42. If over three folios, per folio additional.... 20 20

PERUSALS.

43. Of each pleading or petition........................  1 00 50
44. Of special case or issue of fact, taxable to

advocate of any party except the advo
cate by whom it is prepared..................  2 00 1 00

45. Of interrogatories or cross-intcrrogafories.. 1 00 50
46. Of affidavits and rights of party adverse

in intercut or produced on any applica
tion, where they exceed twenty folios, and 
perusal necessary, per folio over twenty 
folios (not in any case to exceed $5.00).. 50 25
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ATTENDANCES NOT OTHERWISE PROVIDED FOR.

Higher Lower 
Scale. Scale.

47. Necessary attendance consequent upon ser
vice of notice to produce or admit, or in
spection of documents when produced, 
including making admissions..................$1 00 $ 50

48. For summons in Chambers ........................ 1 00 50
49. Attending on return of summons before

Judge (to lie increased in the discretion
of a Judge to $2.00)................................  1 00 50

50. A consultation or conference with counsel in
special and important matters, in the 
discretion of a clerk or Judge..............  2 00 1 00

51. Advocate attending Court on trial of cause
when not himself counsel or partner of
counsel ...................................................... 2 00 1 00

52. To hear judgment when not given at the
close of the argument ............................  2 00 1 0(>

53. On taxation of costs ....................................  1 00 50
For every hour after the first......................  1 00 50

54. To obtain, or give, undertaking to appear
when service of summons accepted by 
advocate ....................................................  1 00 50

55. Attendance on warrant or appointment be
fore Judge, clerk, or examiner, per hour. 1 00 50

56. Attendance in special matters or on examin
ation of witnesses, per hour..................  2 00 1 00

57. Attendance to file or serve.......................... 50 25
58. Every other necessary attendance.............. 50 25

BRIEFS.

59. For drawing brief not exceeding five folios 2 00 1 00 
For every additional folio of original and

necessary matter...................................... 20 20
60. Copies of documents, per folio.................. 10 10
Cl. Copy of brief for second counsel, when fee

taxed to him, per folio............................ 10 10
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AFFIDAVITS.
Higher Lower 
Scale. Seale.

<52. Drawing affidavits, per folio ...................... $ 20 $ 20
03. Engrossing same, per folio.......................... 10 10
(54. Copies when necessary, per folio................ 10 10
(if). Common affidavits of service, and of non-

appearance, "" attending to swear 1 00 50
(*»C. Commissioner or other officer administering

oath, for each oath.................................. 25 25
(57. Commissioner or other officer administering

oath, for each exhibit ............................ 10 10
08. Advocate for preparing each exhibit........  10 10

JUDGMENTS, RULES, ORDERS, ETC.

Of). Fee on every judgment or order................  1 00 50
TO. Fee on every certified copy of pleadings

when ncvcssary.........................................  1 00 50
71. Fee on judgment in lien cases, or mortgage

eases for foreclosure or sale .................. 1 00 1 00
72. Drawing judgment or order or minutes

thereof, when prepared by the advocate,
per folio.................................................... 20 20

LETTERS.

T3. Letter to each defendant before suit, only 
one letter to be allowed to any defendants 
who arc partners where suit relates to the
partnership matters.................................. 50 50

74. Common letters, including necessary agency
letters........................................................ 50 25

As between advocate and client the clerk 
may increase the fee for special and im
portant letters to an amount not exceed
ing $5.00.

75. Postage,—the amount expended therefor.

COUNSEL FEES.

70. Fee on motion of course or in matters not
special........................................................ 2 00 1 00

3656
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Higher Lower 
Scale. Scale.

77. Fee on special applications and motions to a 
Judge in Chambers, to be increased in
the discretion of a Judge........................$5 00 $3 00

<8. Fee on argument, or supporting or opposing 
application to the Court, special case,
motion for new trial or appeal ..............10 00 5 00

To be increased in the discretion of a Judge.
79. Fee with brief at trial, summary or other

wise, or in arbitration............................ 10 00 5 00
To be increased in the discretion of a Judge, 

provided that not more than one counsel 
fee shall lie allowed in any case not of a 
special nature, and not more than two in 
any case

80. Fee attending upon reference to clerk or
other person, or upon examination of 
witnesses, or when taking evidence under 
order or commission, where attendance
necessary ................................................... 5 00 3 00

To be increased in the discretion of a Judge 
in special and important cases.

81. On settling pleadings, issues of fact, inter
rogatories, special cases, or petitions, or 
advising on evidence, in the discretion of
a Judge, not exceeding.......................... 5 00 3 00

SALES I1Y ORDER OF THE COURT.

82. Drawing advertisement................................ 2 00 1 00
If over five folios, for each folio additional 20 20

83. Copies, per folio........................................... 10 10
84. Each necessary attendance on printer .... 50 25
85. Revising proof.............................................. 1 00 50
86. Attending to settle advertisement............... 1 00 50
87. Attending to make arrangements with auc

tioneer ....................................................... 1 00 50
88. Fee on conducting sale, when held where

advocate resides........................................ 5 00 3 00



advocate’s fees. XXXV11

Higher Lower 
Scale. Scale.

If advocate engaged for more than three
hours, for each additional hour............ $1 00 $ 50

89. Fee on conducting sale elsewhere, when
advocate attends with approval of Judge, 
in addition to necessary travelling and 
hotel expenses, for each day necessarily 
absent in attending such sale................ 10 00 5 00

90. Preparing conveyance or mortgage, includ
ing duplicate when necessary ..............  4 00 4 00

If over ten folios, per folio additional .... 30 30

NON-CONTENTIOUS PROBATE MATTERS.

91. Drawing all necessary papers and proofs to lead 
grant and obtaining order for probate, guar
dianship, or letters of administration, in 
ordinary cases and taking out same:

(a) When the property devolving is $200 and
under .......................................................... $ 6 00

(?>) Over $200 and under $500 ........................... 8 00
(c) Over $500 and under $1,000 ........................ 10 00
(d) Over $1,000 and under $2,000 ..................  15 00
(d) Over $2,000 ..........................................  25 00
In all other matters the regular tariff shall apply.

MISCELLANEOUS.

92. When it has been proved to the satisfaction of a 
Judge that proceedings have been taken by advocates to 
expedite proceedings, save costs, or in compromising actions, 
an allowance is to be made in the discretion of such Judge.

93. The lower scale ok costs in the foregoing tariff 
-hall apply to all cases in which the amount claimed, or the 
value of the property in dispute, or the value or amount 
of the plaintiff’s interest therein, as the case may be, does 
not exceed two hundred dollars; and the higher scale shall 
apply in all other cases, except as is hereinafter otherwise 
provided.



IU LES OF SUPREME COURT.xxxviii

94. In actions for the recovery of land, the 
Judge shall in each vase prescribe the scale to be applied.

95. If the plaintiff in any action claims more 
than two hundred dollars, and upon the trial or other deter
mination of such action shall be found entitled only to a sum 
or value less than two hundred dollars, he shall not be en
titled to costs in the higher scale, except where the amount 
of his claim has been reduced below two hundred dollars 
by set-off or counter-claim: and unless a Judge shall other
wise order, the defendant shall be entitled to tax his costs 
of defence and so much thereof as exceeds the taxable costs 
of defence which Mould have been incurred had the pro
ceedings been had under the low’er scale shall, on entering 
judgment, be set-off and allowed bv the clerk against the 
plaintiff's costs to be taxed, or against such costs and the 
amount of the judgment, if it lie necessary; and, if the 
amount of the costs be set-off exceeds the amount of the 
plaintiff’s judgment and taxed costs, the defendant shall 
be entitled to judgment for the excess against the plaintiff: 
but M’here a defendant in any such action becomes entitled 
to tax costs against the plaintiff, such defendant shall be 
entitled to costs in the higher scale.

9fi. If the plaintiff’s claim in any action does 
not EXCEED two hundred dollars in amount or value, and 
the defendant by his counter-claim claims from the plaintiff a 
sum or value exceeding two hundred dollars, the action shall 
thereafter proceed under the higher scale, but such defendant 
shall not be entitled to costs in the higher scale unless he has 
shoun he is entitled in respect of such counter-claim to an 
amount or value exceeding two hundred dollars.

97. The court or judge may, in their or his discre
tion, direct that the costs of any party or parties shall be 
taxed either in the higher or lower scale as against any other 
party or parties, or that a lump sum shall be paid to any 
party in lieu of costa, and may adjust the costs as between 
all or any of the parties by way of deduction or set-off. and 
may direct that no costs shall lie taxed or alloM’ed to any 
party or parties Mho Mould otherwise be entitled thereto.
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1)8. In all cases clerk’s and sheriff's fees, or servie? 
fees allowed by a Judge, to be added.

N.ll.—A folio shall consist of one hundred words or 
figures. This provision shall also apply to sheriff’s and 
clerk’s fees.

MATTERS BEFORE THE COURT IN BANC.

1M). All necessary disbursements properly 
vouched for.

100. Notice of application ...............................................$5 00
101. Each copy, per folio of 100 words.......................... 10
102. Settling appeal book ................................................. 5 00
103. Copies of all documents to be tiled with the

registrar, except those prepared by the
clerk, per folio ....................................................... 10

104. When appeal books are authorized by a Judge in
typewriting, an original and five copies to be 
provided, for each of which on taxation five 
cents per folio is to be taxable.

105. Drafting and engrossing factum, per folio of
original matter ..................................................... 20

106. If printed, the actual amount paid printer ....
107. Superintending printing, including all attend

ances ......................................................................... 2 00
108. If typewritten, six cents per folio (to be allowed

on one copy only) .................................................
100. Transmitting or delivering factum to registrar, in

cluding all postage and attendances ...............  1 00
110. Counsel fee (including brief and all charges in

connection therewith) in the discretion of the 
Court .

111. For all services not hereinbefore provided for, the 
same fees as are authorized by the tariff of 
advocates’ fees for similar sendees.

MATTERS OF CERTIORARI AND APPEALS FROM CONVICTIONS.

112. Taking instructions .................................................$2 00
113. Attending to liespeak, and for copy of depositions

and conviction, or minute of judgment........... 50
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114. Notice of appeal and copy.....................................$1
115. Preparing recognizance, including all attendances

and affidavits in connection therewith............... 3
11C. If appellant deposit in lieu of security all attend

ances ...................................................................... 2
117. Attending to set down appeal ..............................
118. Respondent's advocate attending to sec if appeal

entered for trial ..................................................
111). Respondent's advocate examining recognizance

and papers filed .................................................. 1
120. Every other and ordinary necessary attendance..
121. Every necessary notice, including copy ..............
122. Counsel fee on hearing...........................................10
123. Attending to hear judgment, when reserved ....
124. Affidavit of disbursements, including copy and

service.................................................................... 1
125. Each necessary copy of subpoena..........................
12G. All allowance to witnesses, the same fees and 

charges as allowed in civil cases.
127. Necessary disbursements paid to proper officers 

and postage, the same as allowed in civil cases. 
N.B.—The Judge may, in his discretion, allow an 

creased fee to counsel in a proper case.

REGISTRAR’S FEES.

128. On receiving appeal books and inscribing cause
and attending Court on hearing...................... $5

129. Instead of the last mentioned fee, on inscribing
any cause or matter referred to the Court by a 
Judge and attending the Court on argument, 
(if so directed bv the Judge) .......................... 2

130. For receiving and fding factums received from
each side and forwarding copies to Judges........ 1

131. Postage paid ..........................................................
132. Entering and registering every judgment, decree

or order up to five folios ..................................  2
For each additional folio of 100 words..............

00

00

00
10

50

00
50
50
00
50

00
50

in-

00

00

00

00
20
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13.1. Every writ or other process, rule or order............. $2 00
134. Every filing................................................................. 1°
135, Every certificate, with or without seal of Court .. 1 00
130. Copies of proceedings, per folio of 100 words .... 10
137. Every search .............................................................. 21»
138. Every oath administered ....................................... 25
]3<l. Every motion or argument not otherwise provided

for ..............................................................................  2 00
140. Every taxation of costs per hour or fraction of an

hour............................................................................ 2 00
141. Certifying appeal hook to the Supreme Court of

Canada or the Judicial Committee of the Privy 
Council ...................................................................... 5 00

CLERK'S FEES.

GENERAL.
Over Not exoved- 
$2Ki ing $200

142. Receiving and entering in docket every
claim for suit and preparing and issuing 
summons or other original process, in
cluding filings ............................................ $3 00 $2 00

143. Each copy of claim when not provided by
party applying for process........................ fiO 40

If over two folios, per folio additional ... 10 10
144. Entering any appearance, and filing .... 2 00 1 00
145. Entering and recording every final judg

ment or verdict (including necessary
filings) ..................................................  3 oo 2 00

If exceeding five folios, for each additional
folio ........................................................... 20 20

140. Every other judgment or order of the Court 75 50
If exceeding five folios, for each additional 

folio .............................................................. 20 20
147. Examining bond and affidavits thereon for

security for costs ...................................... 1 00 50
148. Taxation of costs, except when a lump sum

allowed .........................................................  1 50 1 00
Every hour after the first hour............... 1 50 1 00
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Over Not exretd- 
*•200. inn *200.

140. Preparing special jury list for striking jury
panel........................................................... $3 00 00

150. Every original subpoena .......................... 1 50 1 00
151. Every filing not otherwise provided for .. 10 10
152. Every Pule Nisi .......................................... 75 50
153. Every Judge’s order, garnishee summons,

writ of replevin or attachment............ 1 00 75
154. Every execution or other final process.. 2 00 1 50

If over three folios, per folio additional .. 20 20
155. Every renewal of writ........................ 75 50
156. Every search ................................................ 25 25
157. Every search by person not a party to suit. 50 50
158.. Examining every affidavit necessary for the

issue of process ...................................... 1 00 75
159. Every commission or exemplification of

judgment....................................................  2 00 1 00
If over five folios, |>er folio...................... 10 10

160. Setting down cause or motion for trial or
argument ................................................... 1 00 75

161. Taking accounts under Judge’s order or
order of Court, or reference, or exami
nation of witnesses, per hour.................. 1 50 1 00

162. Every appointment..................................... 30 20
163. Swearing every witness or juror .............. 25 25
164. Every certificate, with or without seal of

Court........................................................... 1 00 1 00
165. Certifying appeal book.............................. 5 00 5 00
166. Copies of evidence or papers filed, per folio 10 10
167. Amending writ or other proceeding on

file, including search ............................. 75 50
168. Necessary postage disbursed ......................
169. On money being paid out of Court not

exceeding $100 ........................................ 50
Over $100 and not exceeding $500............ 1 00
Over $500 .................................................... 2 00

170. Every certificate of naturalization .......... 1 00
In cases for recovery of land, or where title to land is 

in question, and actions for specific performance or to enforce
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lions, or actions other than money demands not sounding 
in damages, the higher scale is to apply; in sheriff’s inter
pleader the amount of the plaintiff's claim or judgment, and 
in other interpleaders the value of the property involved 
shall govern.

In garnishee proceedings the scale of fees chargeable 
to lie ascertained by the amount of the primary creditor’s 
claim or judgment.

Allowance for other services to he specially fixed 
by a Judge, taking the general tariff of clerk's fees as guide.

Examiners other than the clerk shall he entitled to the 
same fees as such as the clerk.

IN PRORATE MATTERS.
171. On every grant of probate, letters of administra

tion or guardianship, including filing of record all papers, 
preparing probate or letters, presenting to the Judge, and 
getting signed and recording same.

(a) When property devolving is $500 and under $5 do
(b) When property devolving is over $500 and not

exceeding $1,000 ........................................ 7 50
(c) When property devolving is over $1,000 and

not exceeding $5,000 .................................. 10 00
(d) When property devolving is over $5,000 .... 20 00

172. Searches and certificates, each .......................... 50
173. Exemplification of probate or letters of admin

istration, per folio ............................................ 20
174. For services not herein provided for specially,

the same fee as is provided for similar services 
by the preceding clerk’s tariff.

IN MATTERS OF CERTIORARI AND APPEALS FROM CON
VICTIONS.

175. Receiving, filing, and entering in a proper 
docket, each notice of appeal and all subse
quent proceedings from any judgment on con
viction by one or more Justices of the Peace, 
when an appeal to the Judge is given by law 
(to be paid in the first instance by the party 
appealing)............................................................ 2 00
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170. When appeal called on, reading the conviction, 
notice of appeal and recognizance and all other 
services at the trial of such appeal case, in
cluding the receiving and recording the judg
ment (to be paid in advance by the appellant 
when he enters the appeal).................. ...........  $2 00

177. Issuing every subpoena ...................................... 1 00
178. Issuing process to enforce the order or judgment

of the Court ...................................................... 2 00
179. Certified copies of depositions, examinations,

convictions, judgments and other papers when 
required (to be paid by the party applying), 
per folio of 100 words...................................... 10

180. Every search ......................................................... 25
181. Every certificate of judgment on " when

necessary.............................................................. 1 00
182. Taxing costs ........................................................ 1 00

SHERIFF’S FEES.
Over Not excoed- 
$ 200 ing *200

183. For receiving, entering and endorsing every 
summons, writ and other process and 
every order or other document requiring
service....................................................... $ 50 $ 25

184. Every return of all processes and writs, ex
cept subpoena ........................................... 25 25

185. Every affidavit of service, exclusive of fee
paid Commissioner, Notary or J. P........  25 25

186. Paid oath .................................................. 25 25
187. Fee on every service except subpoena .... 50 25
188. For service of summons on each juror, and

service of subpoena on each person named
therein ....................................................... 50 25

189. Every warrant to execute any process,
when given to a bailiff.......................... 50 50

190. For every arrest under warrant, bond re
quired to be taken to the sheriff for 
securing goods attached, indemnity, or 
other purposes.......................................... 2 00 2 00

9
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Over Not exceed- 
*200. illp *200

191, For assignment of replevin bond..............$2 00 $2 00
]92. For executing every writ of possession or

restitution.................................................  4 00 2 00
193. For delivering goods replevied to a plain

tiff ...................................................... ........ 4 00 2 00
104. For every search not being by a party to

the cause or his advocate........................ 25 25
395. For every certificate when required..........  50 50

And for every certificate when required
under seal, including search.................. 1 00 1 00

196. For seizing estate or effects under attach
ment or execution.................................... 2 00 1 00

107. For notice of sale of goods ...................... 75 50
105. Each copy, not exceeding seven................ 10 10
109. For notice of sale of lands ...................... 1 00 1 00
200. Each copy, not exceeding three.............. 25 25
201. For every notice of postponement, includ

ing copies ................................................ 50 25
202. For every schedule of goods taken in ex

ecution or seized under attachment, in
cluding copy for party whose goods arc 
taken or seized (when not exceeding five
folios).......................................................... 1 00 1 00

Every folio over five.................................. 20 20
203. For making every affidavit (other than ot

service), besides fee paid out for oath.. 50 50
204. For mileage for every mile necessarily

travelled and sworn to in serving and 
executing summonses, writs and other 
processes and papers of every descrip
tion, from the place where the same arc 
severally received or the sheriff’s office 
(which ever is nearest) to the place of 
service or execution as aforesaid, and
return ........................................................ 12 12

205. For poundage on executions and attach
ments in the nature of execution, when 
the sum realized shall not exceed $400,
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Over > ot exceed 
ÿjUU. iny-i-tou

five per cent.; when the sum realized is 
over $400 and does not exceed $4,000, 
five per cent, for $400, two and a half 
per cent, for the balance up to $4,000; 
and when the sum realized is over 
$4,000, five per cent, for $400, two and 
a half per cent, from $400 to $4,000, 
and one and a quarter per cent for the 
balance.

2<>fi. Besides such sums as may be actually dis
bursed for advertising in such cases 
required by law, and such sums for care 
and removal of property seized or taken, ,
as may be approved (in each case) by a 
Judge.

207. When the goods to be sold consist of a
merchant's stock, and where in the 
opinion of a Judge it was necessary for 
the sheriff to employ the assistance of an 
expert in making an inventory and valu
ation, such sum may be allowed as is 
actually and reasonably disbursed for 
such assistance and as may be approved 
in each case by a Judge.

208. Posting necessary notices, and attending
printer, each ............................................ $ 50 $ 25

209. For bringing up prisoner on attachment
or habeas corpus, besides travel at 12 
cents per mile, and disbursements and 
keep of prisoner, $2.00.

210. Postage when necessarv.
In cases for recovery of land or when title to land 

is in question, and actions for specific performance or to 
enforce liens, or aetions other than money demands not 
sounding in damages, the higher scale is to apply, and in 
interpleaders other than the sheriff’s the value of the prop
erty shall govern.
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In garnishee proceedings the scale of fees charge
ai,U» to Ik* ascertained by the amount of the primary creditors 
claim or judgment.

IKES TO JUSTICES, ADVOCATES. REGISTRAR AND CLERK. 
UNDER SECTION 900 OF THE CRIMINAL CODE.

211. To the Justice for preparing and stating a case
when not exceeding ten folios of 100 words
each...................................................................... $1 00

For each folio in excess of ten folios.................. 05
212. To the registrar or clerk of the Court (as the case

may be) for receiving, filing and entering a 
case, and attending on the argument and 
judgment ............................................................. 2 00

213. To the registrar or clerk on every process or
order.................................................................... 50

214. To the advocate on argument .......................... 2 00
To he increased by the Court or the Judge (as 
the case may be) to a sum not exceeding 
$10.00 ............................................................................

215. Affidavit of service (including attendance and
fee to commissioner) .................................................. 50

210. All necessary affidavits (except affidavit of ser
vice.) This fee to include attendance to have
sworn and commissioner’s fee................................. 1 00

If over five folios, for each additional folio .... 15
217. Advocate attending Court or Judge for rule or

summons ........................................................................... 1 00
218. Advocate for drawing rule or summons .......... 50
219. Advocate copy of rule or summons.................. 25
220. Advocate attending to serve rule, summons,

order or other document.......................................... 25
221. Advocate counsel fee on return of rule or sum

mons .................................................................... 2 00
To he increased by Court or Judge to a sum 

not over.............................................................. 5 00
222. Advocate drawing rule absolute or order............ 1 00

If exceeding five folios, each additional folio
of 100 words ...................................................... 15
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223. When service of any process or paper made 
through the sheriff’s office, mileage to lie
allowed one way, per mile................................  $ 20

224. Advocate fee on each rule, summons or order.. 1 00
225. Fee on each rule, summons or order, to regis

trar or clerk .................................................... 50
Affidavits may be sworn before any Judge, Notary 

Public or Justice of the Peace.

RECOGNIZANCE.

220. Drawing and completing recognizance and deliv
ering to Justice, including all attendances and 
oath ..................................................................... 1 CO

113. The aforegoing rules and tariff will come 
into force and take effect upon the first day of October 
next, from which time all Rules and Tariffs now existing 
relating to the same matters shall be rescinded.

(Signed) Hugh Richardson, J.
“ Chas. R. Rouleau, J.
“ E. L. Wetmore, J.
“ T. H. McGuire, J.
“ D. L. Scott, J.
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DECEMBER TERM, 1U00.

CERTIORARI.

1. Every application for a writ of certiorari, at the 
instance of any person other than the Attorney-General on 
behalf of the Crown, shall be made to a Judge for a sum
mons, or to the Court for an order nisi, to show cause why 
the writ should not issue.

2. Such summons or order nisi shall be served upon the 
justice, or one of the justices, who made the conviction or 
order, and upon such person or persons as the Judge or Court 
shall upon such application direct.

3. Where from any cause the Court or Judge is on such 
application of opinion that the validity of the conviction or 
order can be dealt with on the return of the summons or 
order nisi, the summons or order nisi shall also be to show 
cause why the conviction or order should not be quashed ; 
but in this case the private prosecutor shall be one of the 
persons to be served, and the Judge or Court may in such 
case dispense with the giving of security required by rule 23.

4. No such application can be made or allowed after the 
expiration of six months from the date of the conviction or 
order, but no notice to the justices or private prosecutor prior 
to such application shall be necessary.

CONTROVERTED ELECTIONS.

1. The Judges hereunder named arc assigned to try 
Election Petitions under the Dominion Controverted Elee- 
< ions Act in the Electoral Districts specified :
A. Eastern Assiniboia.—The Honorable Mr. Justice 

McGuire and the Honorable Mr. Justice Scott. 

/’. Western Assiniboia.—The Honorable Mr. Justice 
Rouleau and the Honorable Mr. Justice Wet-
more.
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C. Alberta.—The Honorable Mr. Justice Kiciiardson 
and the Honorable Mr. Justice Wetmore.

1). Saskatchewan.—The Honorable Mr. Justice Richard
son and the Honorable Mr. Justice Rouleau.

2. Applications and matters which may he ' to or 
heard by a single Judge, may he made to or heard by the 
Judge resident in the Electoral District where the election 
was held.

(Signed) Hugh Richardson.
“ Chas. B. Bouleau.
“ E. L. Wetmore.
“ T. H. McGuire.
“ D. L. Scott.

8th December, 1900.

AMENDMENT OF RULES OF COURT.

DECEMBER TERM, 1901.

In item 129 of the Tariff of Registrars’ fees authorized 
by the existing Rules of Court, between the words “ cause ” 
and “or" the following words are hereby inserted, “special 
ease.’’

Sgd. Hugh Richardson, J.
Sgd. E. L. Wetmore, J.
Sgd. J. H. McGuire, J.
Sgd. D. L. Scott, J.

4th December, 1901.
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REPORTS OF CASKS
DKCIDKI» IN THE

SUPREME COURT

NORTH-WEST TERRITORIES.

STEKLE v. BAMSAY—BBATT CLAIMANT.
Ap/nul—Objections to rtgularUy—Value of subject-matter—Fraudulent

Con reyaneo- Insolreuey—Ilona fldes of grantee.

An objection on the ground of irregularity in the proceedings lend
ing np to nil nppenl cannot lie taken on the argument of the appeal. 

In determining the value of the subject-matter in dispute, upon which 
the right of appeal is made to depend, the proper course is to look 
at tlie judgment as to the extent that it affects the interest of 
the party prejudiced by it, and seeking to relieve himself from it 
by appeal. Macfarlane v. Ijeelaltx1 followed.

In in action attacking a conveyance ns fraudulent against creditors, 
the evidence showing that there was an actual sale from the debtor 
to the claimant, and that even If there was any fraudulent intent on 
the part of the former, the latter bought bona fldi\ the conveyance 
was held valid.

[Court of Q. ft. Manitoba in banc, May 18th, 188Ô.
This was an interpleader issue tried before a Stipendiary 

Magistrate of the North-West Territories. Judgment was 
given for the execution creditor. The claimant appealed, 
under the statute in that behalf, to the Court of Queen’s 
bench for the Province of Manitoba in banc.

The facts and the points involved appear in the judg
ment.

■/. 8. Ewart, Q.C., for the claimant, the appellant.
•/. /?. McArthur, Q.C., for the execution creditor, the

respondent.

This report is taken from 3 Man. R. 303 by permission 
of tin Benchers of the Law Society of Manitoba.

Statement.
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Judgment. 

Taylor, J.

[VOL.

[May 18th, 1885.]
The judgment of the Court (Dvnuc, Taylor and 

Smith, JJ.) was delivered by Taylor, J.:—
This was an appeal by the claimant in an interpleader 

issue from the District Court of the first Judicial District in 
the North-West Territories. Two objections were taken to 
the appeal being heard, the first that the proceedings leading 
ii)> to the appeal were irregular. The second that the amount 
in dispute was under that as to which an appeal is allowed. 
The Court heard the appeal subject to these. The amount 
of the plaintiff's judgment was less than the appealable 
amount but the value of the goods exceeded it.

Further consideration confirms me in the opinion ex
pressed by the Court at the time of the argument, that the 
first objection is not open to the respondent at the hearing 
of the appeal, but should have been taken by some proceeding 
to strike out the ease from the list, or to quash the appeal.

The second objection seems answered by the decision of 
the Privy Council in Macfarlane v. Leclaire,* which was, that 
in determining the question of the value of the subject mat
ter in dispute upon which the right of appeal depends, the 
proper course is to look at the judgment as to the extent 
that it affects the interest of the party prejudiced by it, and 
seeking to relieve himself from it by appeal.

Dealing with the merits of the case it appears that Ram
say carried on business as a livery stable keeper at Regina, 
and owned the property in question, which was sold to Bratt. 
In May he left Regina for his farm near Moose Jaw. He 
had about a month before borrowed money from a man 
named Jelly to pay off some claims against him, and had 
given Jelly a mortgage for $1,500. On account he had paid 
$491, leaving due $1,000. When Bratt, the claimant, pur
chased for $1,500, he paid this $1,000 to Jelly in cash. Of 
this $1,500, part was represented by a note which Jelly had 
given to Jackson for Ramsay’s indebtedness to him, and the 
payment of this note made up part of the $1,000. The 
amount of the $1,500 over and above the $1,000 paid Jelly

•15 Moore P. C. 181; 8 Jur. N. S. 207; 10 W. It. 324.



HT IT KI V. V H A MSA Y. 3

vas to be paid by Brait after lie could sell the goods. Bratt 
.-vems not to have been a resident of Kegina, but a man 
who had come up from Ontario with stock, and who Inmght 
viit Ramsay as a speculation.

The evidence of Ramsay’s insolvency is not by any 
means clearly established, or at all events it is not shown that 
the fact of his being heavily involved was known. Jackson, 
who was a creditor, did not know at the time ( f the sale that 
he was in much difficulty. He was surprised at nis leaving 
the country when he left his farm at Moose Jaw and returned 
to Ontario, for he had, he says, “No reason to believe he 
was insolvent then.” He did not, he says, tell the claimant 
that Ramsay was in difficulties. A witness for the execution 
creditor says he knew Ramsay was in some difficulty, but not 
insolvent.

Then the sale seems to have been at a fair price. Jelly 
says he thinks $1,500 a fair price, as property was low then 
and buying then risky. Another witness, it is true, puts the 
buildings at $884. They said the lots were sold for $100, 
hut there was then due on the land $084 and some arrears 
of interest at 8 per cent. He admits that he would not buy 
at his figures, though he says, because of no use to me. Still 
he admits that the price of lots in Regina lmd declined. 
There seems to have been no concealment about the sale. 
The deed of the land and the bill of sale of the chattel prop
erty are both witnessed by Lindsay, who was himself a credi
tor of Ramsay. He had, he says, no suspicion that defen
dant was about leaving when the deeds were executed.

Taking the whole case, I am of opinion that there was 
an actual sale by Ramsay to Bratt, and that if there existed 
any intention on the part of Ramsay to defraud his credi- 
'11 rs, Bratt, the claimant, purchased bona fide, and without a 
i nowledgc that Ramsay was insolvent, or had any fraudulent 
intent in the sale. The only evidence of his knowing that 
l.'amsay owed anyone beyond the Jelly mortgage is that of 
Neel, the execution creditor, who, speaking on the 29th 
V|'iil, says, Bratt, the claimant, knew that day defendant 

< " ed me.
Hie appeal should, I think, be allowed.

Judgment. 

Taylor, J.
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Statement.

[VOL.

T11E QUEEN V. CONNOlt.
Criminal laic—Procedure in Tdniioriet—Foundation of charge—Grand 

jury—Coroner'* inquimt—Applicability of Imperial laic*.

In the Territories it is not necessary in order to put un accused upon 
his trial on a criminal charge that the charge should be based 
upon either an indictment by a grand jury or a Coroner’s inquest. 

The applicability of the laws of England to the Territories discussed.

[Court of (J. li. Manitoba in banc, June 29th, 1885.
This was an appeal from the North-West Territories by 

a prisoner, who had been convicted of murder, to the Court 
of Queen's Bench for the Province of Manitoba in banc, 
under the statute in that behalf. The conviction was sought 
to be (plashed on grounds of irregularity in the procedure, 
the principal objection being that there was no preliminary 
investigation by a grand jury or a coroner.

,/. *S. Ewart, Q.C., and T. C. Johnstone (of the North- 
West liar) appeared for the prisoner.

There are only two methods known to the common law 
by which a subject may be put upon his trial for murder, viz. 
1, by the presentment of a grand jury, and 2, by a coroner's 
inquisition which is sometimes called an indictment. It is 
contended that the common law of England was introduced 
into the Territories by the migration thither of subjects of 
the British Crown; and by the Hudson's Bay charter; or if it 
be held that that part of the Territories where the crime is 
alleged to have been committed was acquired by cession from 
the French, then, it is contended that the common law of 
England is nevertheless in force, and that by virtue of Im
perial legislation.

The statute 43 Geo. III. c. 138 (1803), declares that “ all 
offences, committed within any of the Indian Territories or 
parts of America, not within the limits of cither of the said 
Provinces of Lower or Upper Canada, or any civil govern
ment of the United States of America, shall be, and be 
deemed to be, offences of the same nature, and shall be tried

Noth: This report is taken from 2 Man. R. 233 by permission, 
of the Benchers of the Law Society of Manitoba.
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in the same manner, and subject to the same punishment, as 
if the same had been committed within the Provinces of 
Lower or Upper Canada.” Provision is then made for the 
committal of prisoners to Lower or Upper Canada for trial.

The Act of 1 & 2 Geo. IV. c. 66 (1821), extended the 
Act of 1803 to the territory granted to the 11. B. Co., and 
thus the common law' is in force whether the locality in the 
present case is inside or outside of Rupert’s Land.

The next statute is 22 & 23 Vic. c. 2G (1859), whereby 
various provisions arc made for the appointment of justices, 
&c.

The B. N. A. Act of 18G7 provides for the admission of 
Rupert’s Land and the Territories upon certain terms. These 
terms and the Imperial Order-in-Council are bound up with 
the Dominion statutes of 1872 at p. 62.

The various Canadian statutes with reference to the Ter
ritories are 32 & 33 Vic. c. 3 (1869); 33 Vic. c. 3 (1870); 34 
Vic. e. 16 (1871); 36 Vic. c. 34 (1873); 36 Vic. c. 35 (1873); 
38 Vie. c. 49 (1875); 40 Vic. c. 7 (1877); and 43 Vic. c. 25 
(1880). Under the statute of 1873 a stipendiary magistrate 
was enabled to try summarily any offence the penalty for 
which did not exceed seven years. Prisoners in other cases 
were to be sent to Manitoba for trial “ according to the laws 
of criminal procedure in force” there.

Under the statute of 1875 a Judge of the Manitoba 
Court of Queen’s Bench, sitting with a stipendiary magis
trate had power to try offences punishable with death, and 
it is specially provided that no grand jury shall be called in 
the North-West Territories.

The Act of 1877 gives power to a stipendiary magistrate 
and two justices to try a charge of murder in a summary 
way, but expressly, provides tliat there is to he no grand jury 
summoned in the Territories

The Act of 1880 repeals all prior Acts, and it differs 
from the former Acts in three special features: (1) The 
- 'mise providing that there is to be no grand jury is left out; 
(2) the statute 32 & 33 Vic. c. 30, which specially provides

Argument.
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Argument, for a coroner's inquest us a means of putting offenders on 
trial, is specially introduced into the North-West, and (3) the 

.direction that the trial is to l>e summary is omitted from the 
new Act.

It appears, therefore, that the common law requisite of 
a preliminary investigation was in force in the North-West 
previous to its incorporation into the Dominion; that the 
Dominion statutes provided at one period that no grand jury 
should be called, but that this is now repealed; and that the 
institution of a coroners inquest has never been in any way 
interfered with, but, on the contrary, has been specially intro
duced into the North-West by the Act of 188U. The com
mon law is left, therefore, by the Dominion statutes where it 
was originally with the exception that the coroner’s inquest 
has been especially recognized.

B. B. Osler, Q.C. (of the Ontario Bar), and J. A. M. 
Axkins, Q.C., for the Crown.

It may be admitted that either by occupancy or by Im
perial statutes the common law of England was introduced 
into the Territories. Berry v. United Stales,* and Clinton v. 
Engtebrecht,2 are authorities for this position. It is clear, 
however, that the institutions of grand juries and coroner's 
inquest could not be introduced except as part of a Court 
erected for the purpose of administering the criminal law. 
No Court existed until that erected by Canadian legislation, 
and the same legislation provided that there should be no 
grand jury, nor could there be any grand jury until the di
vision of the North-West into districts or divisions, and it 
would be impossible to draw a proper grand jury from the 
whole of the North-West. A jury from part of the Terri
tory would he illegal. There is no provision, moreover, as to 
the mode of calling a grand jury.

The repeal of the provision as to there being no grand 
jury, has no significance, because it was a part only of a sec
tion and the other part of the section was being repealed.

'2 Colorado ISO. r13 Wall. 434.
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A strong argument against the idea that it was the inten- Argument, 
tion of Parliament, inferentially, to provide lor a grand jury, 
is the fact that while a number ui the sections of the Proce
dure Act are introduced, every clause relating to indictments, 
including the forms, are left out.

A coroner’s inquest was, no doubt, known to the com
mon law as a means of accusation, but it has fallen into dis
use, and is in many cases unworkable, as in cases of decom
position.

The repeal of the Acts providing that there is to be no 
grand jury, would not now revive the system, if it ever ex
isted. 40 Vic. c. 1 (1883).

J. S. Ewart, Q.C., in reply—If the argument as to the 
non-introduction of various clauses of the Procedure Act is 
\alid, it may be answered by pointing out that various clauses 
uf the Act relating to the duties of justices are unworkable 
unless there is a grand jury. Sections 4, 5, G, 30, and 52 
may be referred to for this purpose; and the forms given for 
hail and recognizances for witnesses expressly mention a bill 
of indictment to be found by a grand jury. Sections «1, 2, 4,
58, 59, 00, 02, 03 and 05 of the Procedure Act also presup
pose the existence of a grand jury. These two Acts arc 
introduced into the Territories for use there, for the first time 
b) the Act of 1880.

A coroner’s inquest is not unworkable in case a body 
cannot be found or is decomposed. In such case a special 
commission can be issued, Bays on Coroners, p. 122. Nor 
can it be said that a coroner’s inquest is in any way obsolete 
for it is expressly provided for by the statute of 1809.

[June 29th, 1885

Wallbridge, C. J.—The prisoner, John Connor, was 
tried at Begina, in the North-West Territories, on the 1st day 
of May, 1885, upon the charge of having on the 6th of April,
1885, feloniously and of malice aforethought, killed and 
murdered one Mulaski.

The trial took place before Hugh Biclmrdson, Esquire, 
one of Her Majesty’s stipendiary magistrates, in and for the
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Judgment. said Territories, and Henry Le Jeune and Henry Fisher, two 
Wailbridge, of Hcr Majesty’s Justices of the Peace in and for the said 

C.J. Territories, with the intervention of a jury of six.
The North-West Territories Act, 1880, 43 Vic. c. 25, s. 

7fi, enacts that each stipendiary magistrate shall have power 
to hear and determine any charge, against any person, for 
any criminal offence, alleged to have been committed in the 
North-West Territories.

Section 77 of that Act enacts as follows: “A person con
victed of any offence punishable by death, may appeal to the 
Court of Queen’s Bench of Manitoba, which shall have juris
diction to confirm the conviction or to order a new trial.”

Under this section the prisoner has appealed to this 
Court.

We have carefully examined and considered the facts and 
are of opinion that the jury was fully warranted and sus
tained in their verdict of ‘‘guilty.”

The authority of this Court is limited upon this appeal 
either to confirm the conviction or to order a new trial.

The British North America Act, 1807, section 91, under 
the head “ Distribution of Legislative Powers,” enacts, “ that 
the exclusive legislative authority of the Parliament of Can
ada extends to all matters coming within the classes of sub
jects, next hereinafter enumerated, that is to say.” And 
number twenty-seven of the enumeration is, “The Criminal 
Law, except the constitution of courts of criminal jurisdic
tion, but including the procedure in criminal matters.”

In the North-West Territories Act of 1880, under sub
sections 1, 2, 3, & 4 of section 7fi, the classes of cases are 
enumerated which the stipendiary magistrate may try, sitting 
alone. These sub-sections include many cases which could 
only have been tried in England and in Ontario, by bill first 
found by u grand jury, and subsequently before the Court 
with a /tclil jury. And in respect to the crimes enumerated 
in those four sub-sections, it is declared, that the trial shall 
take place in a summary way, and with the intervention of 
a jury.
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Sub-section 5 then enacts that “ In all other criminal Judgment, 
dises the t "iarv magistrate and a justice of the peace, Wall bridge, 
with the intervention of a jury of six, may try any charge 
against any person or persons for any crime.”

Sub-section 8 enacts that “ when any person is convicted 
of a capital offence, and is sentenced to death, the stipendiary 
magistrate shall forward to the Minister of Justice, full notes 
of the evidence with his report upon the ease.”

It is perfectly clear that the Parliament of Canada has 
conferred on the t ' "iarv magistrate with a justice of the
peace, and with the intervention of a jury of six, the power 
of trying a person for a capital offence.

The only difference between the two classes of cases is 
this; in the cases enumerated in the first four sub-sections to 
section 70, the trial shall take place before the stipendiary 
magistrate alone, and in the cases following within sub-section 
live of that section, the trial shall take place before the sti- 
pcndiary magistrate and a justice of the peace, with the 
intervention of a jury of six. Sub-section 0 of section 76 
provides the Courts shall he open and public Courts; 7, the 
stipendiary magistrate shall take full notes of the evidence, 
and the prisoner shall be admitted to make full answer and 
defence by counsel; sub-section 9 provides for the summon
ing of jurors; 10 gives the right to challenge; 11, the Crown 
may challenge; then there are provisions made for eases 
where the jurors summoned are exhausted by challenge or 
otherwise; 13, for failure in attendance of witnesses; 14, for 
the arrest of witnesses who fail to attend; 15, returns to the 
Lieutenant-Governor provided for; and section 77 provides 
for the appeal to the Court of Queen’s Bench for Manitoba, 
he fore referred to.

The statute may be fairly read as providing for summary 
trials in certain cases by a stipendiary magistrate without a 
jury, and in certain other cases by a stipendiary magistrate 
with a justice of the peace, and a jury of six.

The statute 32 & 33 Vic. c. 32, entitled “An Act respect
ing the prompt and summary administration of criminal 
justice in certain cases,” is an Act of similar purport to the

A0D

A4D
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Judgment.
WhIII,ridge, 

C.J.

Act now under consideration, and many of the cases now 
tried under that Act were formerly proceeded with and tried 
by the presentment of a bill before a grand jury; and under 
that Act no mention is made of dispensing with a grand jury, 
but a procedure is given by which the crimes enumerated are 
to be tried; that procedure being followed, the case is lawfully 
disposed of without a bill first having been submitted to a 
grand jury.

I nder the North-West Territories Act of 1880, the pro
cedure is also laid down, and in my opinion contains all that 
tiie law requires to be observed. This Act makes provision 
as to who shall be judges, namely, the ? ' "iary magistrate 
and a justice of the peace, and provides for summoning a 
jury of six, and the mode of summoning them and by whom; 
the power of compelling the attendance of witnesses; the 
right of the prisoner to be heard by counsel; and makes no 
provision for summoning a grand jury, or their qualification.

No complaint is made that the requirements *of that Act 
have not been observed.

It is urged however that the charge upon which the 
prisoner has been tried was not found by a grand jury, before 
it was submitted to the jury provided for in sub-section 5 of 
section «fi, -13 Vie. c. 25.

To this I say that the North-West Territories Act, 1880, 
whilst it provides for the trial, who shall preside, and the 
ii t of the jury for such trial, does not provide, either 
for a grand jury, for their qualification, nor any means for 
seeming üivir uueiulancc.

Whilst the Act provides for the trial of capital offences, 
it also introduces certain sections of the Act for procedure in 
criminal cases, and declares that those sections shall apply 
and be in force in the North-West Territories, it studiously 
however omits from that schedule all those clauses affecting 
procedure, which apply to indictments, such as — first the 
preliminary requirements of certain indictments, secondly 
the averments for want of which indictments shall not be 
held insufficient by such and other omissions indicating that 
the trial by indictment was not contemplated by the Act.

A0D

4
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Without the aid of these sections an indictment would re- 
iiuirv to be drawn up in the old form, now obsolete, both in 
Kngland, and in Canada. It is perfectly allowable to con- 
strue one section of a statute by reference to another, or even 
by the heading under which the sections occur. Hammer- 
nmilk iV City Railway Co. v. Brand* Laurie v. Rathbun.*

It was seriously discussed in Ontario to abolish grand 
juries. In the North-West Territories none ever existed.

The North-West Territories Act 1875, and the North- 
West Territories Act 1877, both provide that the Lieutenant- 
Governor in Council, or the Lieutenant-Governor with the 
advice and consent of the Legislative Assembly, as the case 
may be, may from time to time make any ordinance in respect 
lo the mode of calling juries, and when, and by whom, and 
how many may be summoned or taken, and in respect of all 
matters relating to the same, and concludes: “ but no grand 
jury shall be called in the North-West Territories.” This 
section was repealed by 43 Vic. c. 25, s. 95, and s. 76, sub
section 9, this latter provides another method of summon
ing jurors, namely, by the stipendiary magistrate for the trial 
of criminal charges.

The section, however, omits the words “ but no grand 
jury shall be called in the North-West Territories.” It is to 
be remarked that the statutes of 1875 and 1877 provide for 
the calling juries generally, and to avoid the possibility of 
those words being construed into calling a grand jury, the 
clause was added: “ But no grand jury shall be called in the 
North-West Territories,” and whilst this is omitted in the 
statute of 1880, the jury in sub-section 9, is called for trial, 
and this is in no sense applicable to a grand jury.

It is argued from such omission that a common law 
right to a grand jury arises; and that the prisoner has the 
light to be put on his trial by means of a bill found by a 
land jury. I can find no authority for this assumption. 

British subjects going to an uninhabitated country are said 
!'* take the Common Law of England with them. Although

Judgment.
Wallbridge,

C.J.

L. R. 4 II. L. 171. 438 U.C.Q.B. ans.
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Judgment, the grand jury may exist at common law. it is an institution, 
Wnllbridge, a ml not the law itself. 1 can find it nowhere laid down, that 

' this institution more than any other institution existing from 
time immemorial accompanies the subject, but 1 find it laid 
down that such colonists carry with them only so much of 
the English law as is applicable to their own situation and 
the condition of an infant colony, which state is applicable 
to the present position of the North-West Territories, or at 
least they have been so treated by the Parliament of Canada.

The same reason which dispenses with the finding a true 
bill by a grand jury dispenses also with it before a coroner’s 
jury.

The British North America Act, 1807, gave exclusive 
power to the I Legislature to legislate as to the mat
ters enumerated in the subjects mentioned in No. *27 of that 
enumeration, and that number expressly mentions as such 
matters, both criminal law. and the procedure in criminal 
matters. They have so legislated by passing the North-West 
Territories Act of 1880, and have provided a procedure 
omitting grand juries, and we must assume that they have 
done so advisedly.

In my opinion a new trial should be refused, and the 
conviction confirmed.

Taylor, J.—The prisoner was on the first day of May, 
1885, tried for the crime of murder, before a f 
magistrate and a justice of the peace, at Regina, in the North- 
West Territories. Upon the trial he was found guilty, and 
sentence of death was passed upon him. He now appeals 
from that conviction to this Court under the provisions of 
Dom. Stat. 43 Vic. c. 25, s. 77.

In the notice of appeal which was served, three grounds 
of appeal are stated. But the principal ground argued by 
counsel on his behalf was, that the proceedings were irregular, 
inasmuch as there was no preliminary inquiry before a magis
trate, and no indictment found by a grand jury or coroner’s 
inquisition accusing him of the crime.

It is not on the part of the Crown that there
was an indictment found by a grand jury, or any coroner’s

6739
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inquisition accusing him of the crime, but it is urged that 
tin- Dominion Legislature having by statute provided a 
method of procedure for the trial of offences committed 
within the North-West Territories, which was followed in 
the present case, neither of. thés' vas necessary.

It may he, as urged by the prisoner's counsel, that he 
was entitled by the common law of England, to be put upon 
his trial only on an indictment found by a grand jury, or on 
the inquisition or finding of a coroner's jury. But the ques
tion comes up whether in the circumstances of the North- 
West Territories that common law right can be considered as 
in force there.

In the Commentaries on the Lairs of England by Broom 
if lladle;/, it is said at p. 11U “ Generally speaking, if an 
uninhabited country be discovered and occupied by Eng- 
li>h subjects, all English laws then in being, which are the 
birthright of every subject, are immediately there in force. 
But this must be understood with many and great restric
tions. Such colonists carry with them only so much of the 
Knglish law as is applicable to their own situation and the 
condition of an infant colony.” There can be no doubt that 
at the time of its o( i by English subjects the country
now known as the North-West Territories would fall within 
the description of an uninhabited country.

For many years there was no Court established there. 
There was no Court of Oyer and Terminer and General Gaol 
Delivery, as incident to the proceedings in which a grand 
jury can lie considered proper and necessary. There was no 
municipal organization. There is none such as yet. There 
are not, so far as appears before us, any counties or similar 
organization from the body of which a grand jury can be 

ken. None of the older Acts, the 43 Geo. III. c. 138, 1 & 2 
Geo. IV. c. Gfi, or any other Acts respecting the administra
tion of justice in the North-West Territories or the country 
"»w known as such, provide for the erection of Courts there. 
I hev all provide for the trial of persons, charged with seri
ns crimes, in Upper or Lower Canada, or in this Province.

Judgment. 
Taylor, J.

6663
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Judgment. 
Taÿïûi\ J.

[VOL.

Tn 1875, the Dom. Slat. 38 Vie. c. 49, was passed. Up 
to that time there had been no provision for the holding of 
Courts or for trial by jury in the North-West Territories.

Then that Act was passed, and by the 59th section it 
was, under the power given by the Imperial Act, 31 & 32 Vic. 
c. 105, s. 5, provided that, “A court or courts of civil and 
criminal jurisdiction shall lie held in the said Territories and 
in every judicial district thereof when formed, under such 
names, at such periods, and at such places as the Lieutenant- 
Governor may from time to time order.”

The Gist section provides for the appointment of a sti
pendiary magistrate or stipendiary magistrates, and the G2nd 
and 63rd sections define the jurisdiction of these magistrates.

The 64th section provides that the Chief Justice or any 
Judge of the Court of Queen’s Bench for the Province of 
Manitoba with one stipendiary magistrate as an associate, 
shall have power and authority to hold a Court under section 
59, to hear and determine any charge preferred against any 
person for any offence alleged to have been committed within 
the North-West Territories. In any case in which the maxi
mum punishment for the offence does not exceed five years 
imprisonment, in a summary way, and without the interven
tion of a jury. In any case in which the maximum punish
ment for such offence exceeds five years imprisonment, but 
is not punishable with death, in a summary way without a 
jury, j| the prisoner assents thereto, or if the accused de
mands a jury, then with the intervention of a jury not ex
ceeding six in number. In any case in which the punishment 
lor the offence is , the trial was to be with the inter
vention of a jury, not to exceed eight in number.

I lie 5th sub-section of that section G4, is in these words:
I lie Lieutenant-Governor and Council or Assembly, as the 

case may he, may from time to time, make anv ordinance in 
respect to the mode of calling juries, and when and by whom 
and how they may he summoned or taken, and in respect of 
all matters relating to the same; but no grand jury shall be 
called in the North-West Territories.”

3
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In 1877, by Dom. St at. 40 Vic. c. 7, several sections of 
the 38th Vie. c. 40, were repealed, including that 64th sec
tion. and another section was substituted for it. The amended 
section makes no provision for the Chief Justice or a Judge 
of the Court of Queen’s Bench for Manitoba, sitting with a 
stipendiary magistrate as an associate, but trials are to take 
place before the stipendiary magistrate alone in certain cases, 
before the magistrate and a justice of the peace in certain 
other cases, and where the punishment for the crime is death, 
then before the stipendiary magistrate and two justices of the 
peace. In all cases to be tried by a jury the number of jurors is 
limited to six. The sub-section which stood as number 5, of 
section 64, in the Act of 1875, appears in this amended sec
tion, as sub-section 9. It is exactly the same as the original 
sub-section 5, except, that the words, “ The Lieutenant- 
governor and Council or Assembly,” are in the amended sub
section altered to “ The Lieutenant-Governor in Council, 
or the Lieutenant-Governor, by and with the advice and con
sent of the Legislative Assembly.”

In 1880 these former Acts were repealed, and a new 
Act passed, the Dom. Stat. 43 Vic. c. 25.

The 76th section of that Act defines the jurisdiction, 
functions, and powers of the stipendiary magistrate. The 
first four sub-sections relate to certain specified crimes, and 
then follow these words, “ The charge shall be tried in a 
summary way and without the intervention of a jury.” Sub
section 5 says, “In all other criminal cases the stipendiary 
magistrate and a justice of the peace, with the intervention 
of a jury of six, may try any charge against any person or 
persons for any crime.”

The sub-section which appeared as sub-section 9, of sec
tion 64 as amended by the Act of 1877, does not appear in 
iliis Act. It contains no provision for the making of ordin
ances in respect to the mode of calling jurors. Provision is, 
"uevor, made for summoning of jurors. Sub-section 9 pro
ves that “ Persons required as jurors for a trial, shall be 
unmoned by a stipendiary magistrate from among such 

male persons as he may think suitable in that behalf, and

Judgment. 
Taylor, J.
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1 lie jury required on such trial shall he called from among 
the persons so summoned, as such jurors, and sworn hy the 
stipendiary magistrate who presides at the trial.”

The counsel for the prisoner argue that the statute of 
1875, having enacted “but no grand jury shall be called in 
the North-West Territory,” establishes that at the time of 
the*passing of that Act there was a necessity for a grand jury 
there, and that the proviso in these words was intended to 
put an end to, or abolish it: and that this Act having been 
repealed and the Act of 1880 passed without any such pro
viso, the right to, and necessity for. a grand jury was revived, 
the law standing then as it did before the Act of 1875 was 
passed.

hut the object of the Act of 1875 and the exact wording 
of the sub-section must be considered. Vp to that time no 
Courts for trial of serious offences existed in the North-West 
Territories and there was no jury system, either grand or 
jiclit, as an incident to these Courts. The Dominion Legis
lature was for the first time creating Courts and providing 
for trial by jury. They then gave the Lieutenant-Governor 
and the constituted authorities in the North-West Territories 
power to make es for regulating the calling of juries,
and the words “ but no grand jury shall he called in the 
North-West Territories,” were inserted not for the purpose 
of abolishing an already existing grand jury system, but as 
a limitation upon the powers of the Lieutenant-Governor. 
They were inserted not to abolish something already exist
ing, but to prevent the calling into existence as a part of the 
system then established something which did not before exist, 
or at all events was in abeyance.

There can be no doubt, I think, of the power of the 
Dominion Legislature to abolish the mode of procedure by 
grand jury in any Province in which it now exists. If so, 
surely they had power to say that the mode of procedure shall 
not begin to be used in a part of the Dominion, where it has 
not been used hitherto.

The right of a criminal to be tried by a jury of twelve, 
stands, I conceive, on just the same footing as his right to

3075
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have an indictment fôupd against him by a grand jury before Judgment, 
he is tried, yet here we find the Legislature providing that Taylor, J. 
the jury shall consist of six only.

That the words “ but no grand jury shall )>e called in the 
North-West Territories,” are not fourni in the Act of 1880, 
does not furnish an argument in favor of a grand jury being 
necessary now. In the former Act power was being given 
to the Lieutenant-Governor to deal with the question of call
ing jurors, and such words might well be inserted to limit 
his powers. In the Act of 188(1, he is given no such power, 
the only power is given to the stipendiary magistrate, and he 
is given power only to sc muon jurors for a trial. That of 
itself excepts the power of calling a grand jury. That could 
never be called for the trial. A grand jury is called to in
quire of all offences in general in the county, determinable 
by the Court into which they are returned.

As to the necessity, in the absence of a finding by a 
grand jury, of a coroners inquisition accusing the particular 
person put on his trial, it may be that such an inquisition 
would be a good substitute for an indictment, and something 
upon which a prisoner could be arraigned. Such a proceed
ing however seems obsolete. I find nothing in the Acts 
relating t«> the North-West Territories which in any way 
indicates i intention to introduce such a mode of proceed- 
ng theiv.

argument founded upon the «interpretation clause of 
id & 33rd Vic. c. 29, and which is in force in the Ter- 

i't"lies saying that “indictment” shall be understood to 
include “inquisition,” and “finding of the indictment” 
shall include “ the taking of an inquisition,” is not a strong 
one. The word inquisition does not necessarily mean a cor
oner's inquisition, or the finding of a coroner’s jury. Haw- 
l ins, in his work on the Pleas of the Crown, when treating of 

’’and juries and indictments says, an indictment is an accu- 
ition at the suit of the King by the oaths of twelve men of 

the same county wherein the offence was committed returned 
’ inquire of all offences in general in the county. “When

2VOL. I.—T.L.REPT8.
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Judgment.
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Hitch accusation is found by a grand jury without any bill 
brought before them and afterwards reduced to a formed 
indictment it is called a presentment. And when it is found 
by jurors returned to inquire of that particular offence only, 
which is indicted, it is called an inquisition.”

That numerous clauses of the procedure Act, especially 
those which refer to formal proceedings by indictment and 
other matters incidental thereto, were not introduced into 
the Territories when other parts of the Act were, furnishes 
a strong argument that the Legislature never intended to 
introduce there the formal machinery and modes of dealing 
with crime in use in the older Provinces.

Against this it is urged that the Act 32 & 33 Vic. c. 30, 
respecting the duties of justices of the peace out of sessions, 
in relation to persons charged with indictable offences, was 
introduced in its entirety, and that Act in the forms appended 
contains references to grand juries, and provides for prose
cutors being bound over to appear before the grand jury. 
Hut these forms were framed for the older Provinces where 
such institutions are found. It was not necessary to change 
these forms when the Act was introduced, for they are not 
imperative.

All that the Act says is, that “ The several forms in the 
schedule to this Act contained or forms to the like effect 
shall be good, valid and sufficient in law.” All that the Act 
itself requires to be dole is to bind over the prosecutor and 
witnesses to appear at the next Court of competent jurisdic
tion, at which the accused is to be tried, “ then and there to 
prosecute or prosecute and give evidence.” So in regard to 
bail of the accused, it is to be bail conditioned for his appear
ance at the time and place for trial, and that lie will then 
surrender and take his trial.

In my judgment the Dominion Legislature, has, as it 
had full power to do, by the 43rd Vic. c. 25, enacted a com
plete method and system for dealing with and trying in a 
simple and untechnical manner offences committed in the 
North-West Territories.
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This has been followed in the present case, and under 
it the prisoner has been regularly charged, tried and sen
tenced.

No argument for a new trial was founded upon the in
sufficiency of the evidence to convict the prisoner, but being 
a capital case I have carefully read it, and in my judgment, 
upon the evidence lie was properly convicted. The appeal 
should in my judgment be dismissed and the conviction 
confirmed.

Dubuc, J., delivered an oral judgment, in which he con
curred in the judgments read by the other members of the 
( 1ourt.

Judgment. 

Taylor, J.
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Statement.

THE QUEEN v. RIEL (No. 1.).
Criminal lair—Aj>\mil—A mull a to t<oienv< of Manitoba Court-Habeas 

corj) un—J*r4wnc€ of prisoner—Production of record.

The Court of Queen’s Bench for Manitoba has no power to send a 
habeas conm* beyond the limits of Manitoba, and the North-West 
Territories Acts have not extended its power in this respect.

That Court will hear an appeal in the absence of the prisoner. 
I'pon such an appeal the original papers should he produced ; but if 

the prisoner cannot procure them the Court will act on sworn or 
certified copies.

\Court of Q. ]i. Manitoba in banc, September 2nd, 188~>.
This was an appeal from the North-West Territories by 

a prisoner, who had been convicted of high treason, to the 
Court of Queen’s Bench for the Province of Manitoba in banc 
under the statute in that behalf. By an arrangement, coun
sel for the Crown and the prisoner appeared in Court. The 
stipendiary magistrate had sent to the clerk of the Court 
certain papers which he certified to be “ a true record,” to
gether with copies of the exhibits put in at the trial certified 
as true copies.

J. S. Ewart, Q.C., and F. X. Lemieux and Charles Fitz
patrick (the two latter of the Quebec Bar), for the prisoner.

The statute 43 Vic. c. 25, s. 77, is as follows:—“A per
son, convicted of any offence " ’ ' by death, may appeal
to the Court of Queen’s Bench in Manitoba, which shall have 
jurisdiction to confirm the conviction, or to order a new trial; 
and the mode of such appeal, and all particulars relating 
thereto, shall be determined from time to time by ordinance 
of the Lieutenant-Governor in Council.”

No procedure has been provided, and there is therefore 
no means of procuring either the papers or the attendance 
of the prisoner, who is entitled to argue his case in person. 
In Reg. v. Whalen,' the Court of Error and Appeal refused 
to proceed with an appeal until the papers were properly 
brought before it.

Noth: This report is taken from 2 Man. It. .102 by permission 
of the Beneliers of the Law Society of Manitoba.

•28 V. C. Q. B. 108.
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C. Robinson, Q.C., and B. B. Osler, Q.C. (both of the 
Ontario liar), and J. A. M. Atkins, Q.C., for the Grown. All 
the requisite papers are before the Court, and the prisoner’s 
counsel must elect whether they will proceed or not. The 
Crown makes no objection to the regularity of the appeal.

[September 2nd, 1885.]
The judgment of the Court (Wallbridge, C.J., Tay

lor and Killam, JJ.) was delivered by Wallbridge, 
C.J.:—

The statute gives the prisoner the right to appeal, and is 
silent as to his presence or absence.

The North-West Territories are outside the limits of 
Manitoba.

This Court has no power to send a habeas corpus beyond 
its own limits, and the statute has made no provision in this 
respect.

By the statute 43 Vie. c. 25, s. 77, power is given to a 
person convicted, to appeal to the Court of Queen’s Bench 
in Manitoba, which Court shall have power to confirm the 
conviction, or to order a new trial. This extent of the power 
of this Court is wholly statutory. This statute, in effect, 
directs the prisoner to make this ", not merely by ap
pearing by counsel, but by placing the Court in such a posi
tion that the Court can hear the appeal. This section also 
enacts that the mode of the appeal, and all particulars relat
ing thereto, shall be determined from time to time by ordin
ance of the Lieutenant-Governor in Council, i.e., of the 
North-West Territories.

No such regulations have been made, and this Court has 
no power to compel the making of them.

The appellant desires to know upon what proceedings 
his appeal is to be heard. We are of opinion that the origi
nal papers should be before us.

If the prisoner has applied for them and they have been 
fused to him, the court will receive as sufficient, sworn 
•pies, or copies properly certified.

The prisoner does not show that he has made any effort 
get these papers, or that they have been refused to him.

Argument.

A3D
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Judgment. Counsel for the Crown say they are ready to go on now, 
Wall bridge, and argue the appeal upon the papers already transmitted 

C,J* by the stipendiary magistrate before whom the prisoner was 
tried.

Counsel for the prisoner decline to concur in this mode.
We are of opinion that the original papers, i.e., the pro

ceedings and evidence taken and had on the trial, should be 
transmitted to this Court. If it be shown that these have 
been demanded and cannot be had, then the Court will re
ceive verified copies of them.

It is the duty of the person appealing to supply this 
Court with the necessary papers upon which the appeal is to 
be heard, or do all in his power for that purpose. The sta
tute before cited has given the prisoner the right to appeal 
to this Court, which has no power to send its process outside 
the limits of the province. We are, therefore, of opinion 
that we cannot send a habeas corpus to bring the prisoner 
before us; nevertheless, we arc by law obliged to hear his 
appeal.

Counsel for the prisoner have given the stipendiary 
magistrate notice of their intention to appeal, and he has 
sent to this Court certain papers, which upon inspection ap
pear to be copies, but arc certified to as a true and correct 
record of the proceedings at the trial of Louis Kiel upon the 
charges set forth therein; and after evidence and address 
of counsel, he concludes as follows: “ Certified a true record,” 
and lie annexes thereto copies of the exhibits. Again is ap
pended a certificate—“ Certified trife copies.”

If the prisoner desires time to procure the original 
papers the Court will adjourn for a sufficient length of time 
to enable him to get them.
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TI1E QUEEN v. KIEL (No. 2).
1. In the North-West Territories n stipendiary magistrate and a 

justice of the peace, with the intervention of a jury of six, have 
power to try a prisoner charged with treason. The Dominion Act, 
43 Vic. e. 23 is not ultra vires.

2. The information in such case (if any information be necessary) 
may be taken before the stipendiary magistrate alone. An objec
tion to the information would not be waived by pleading to the 
charge after objection taken.

3. At the trial in such case the evidence may be taken by a short
hand reporter.

4. A Hulling of “ guilty ” will not be set aside upon appeal if there be 
any evidence to support the verdict.

5. To tin* extent of the powers conferred upon it, the Dominion Par
liament exercises not delegated, but plenary powers of legislation.

Insanity ns a defence in criminal cases, discussed.

[Court of Q. B. Manitoba in banc, September Oth, 1885.
This was an appeal from the North-West Territories to 

the Court of Queen’s Bench for the Province of Manitoba in 
banc, under the statute in that behalf, by a prisoner who 
hail been convicted of high treason.

J. S. Ewart, Q.C., F. X. Lemieux and Charles Fitz
patrick (the two latter of the Quebec Bar), for the prisoner.

C. Itobinson, Q.C., and B. B. Osler, Q.C. (both of the 
Ontario Bar), and J. A. M. Aik ins, Q.C., for the Crown.

[September 9th, 1885.1
Wallbridge, C.J.—The prisoner was tried before Hugh 

Richardson, Esquire, a stipendiary magistrate in and for the 
North-West Territories, in Canada, upon a charge of high 
treason. The trial took place on the twentieth day of July, 
A.h. 1885, at ltegina, in that Territory, under the Dominion 
Act 43 Vic. c. 25, known as “ The North-West Territories 
Act, 1880.”

Section 1 of the Act declares, that the territories known 
Itupert’s Land and the North-West Territory (excepting 

i lie Provinces of Manitoba and Keewatin), shall continue to 
It* styled and known as “ The North-West Territories.”

Note: This report is taken from 2 Man. It. 321, by permission 
< r the Benchers of the Law Society of Manitoba.

Statement.
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Judgment.
Wallbridge,

C.J.

[VOL

Manitoba was erected into a separate Province by the 
Dominion Act 33 Vic. c. 3, (12th May, 1870,) intituled “An 
Act to amend and continue the Act 32 & 33 Vic. c. 3, and to 
establish and provide for the government of the Province of 
Manitoba.” Since which time Manitoba has formed a dis
tinct Province, with regularly organized Government, separate 
Legislature and Courts. By an Imperial Act passed in 34 & 
35 Vic. c. 28, cited as “The British North America Act, 
1871,** the Act 33 Vic. c. 3, providing for the government of 
the Province of Manitoba, was declared valid and effectual, 
from the day of its having received the Royal assent.

The North-West Territories Act, 1880, before referred 
to, under the head “Administration of Justice,” section 74, 
empowers the Governor to appoint, under the Great Seal, one 
or more fit and proper persons, barristers-at-law or advocates 
of live years standing, in any of the Provinces, to be and act 
as Stipendiary Magistrates within the North-West Terri
tories. And by section 7fi, each stipendiary magistrate shall 
have magisterial and other functions appertaining to any 
justice of the peace, or any two justices of the peace; and one 
stipendiary magistrate is by that section, and the four follow
ing sub-sections, given power to try certain crimes therein 
mentioned, in a summary way, without the intervention of 
a jury. For crimes thus enumerated, the prisoner can be 
punished only by line or by fine and imprisonment, or by 
being sentenced to a term in the penitentiary. Sub-section 
5 of section 70, however, under which this prisoner was tried, 
is in the following words:—

In all other criminal cases, the stipendiary magistrate 
and a justice of the peace, with the intervention of a jury of 
six, may try any charge against any person or persons, for 
any crime.”

Sub-section 10 of the said section is in these words:—
“Any person arraigned for treason or felony may chal

lenge peremptorily, and without cause, not more than six 
persons.” And by sub-section 11, “The Crown may per
emptorily challenge not more than four jurors.”
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If any doubt were entertained whether this Act was 
in tended to extend to the crime of treason, this section would 
explain it; as bv it an alteration is made in the number of 
peremptory challenges allowed to the Crown, reducing them 
to four.

By section 77 of that Act, it is enacted, that “Any per
son convicted of any offence punishable by death, may appeal 
to the Court of Queen’s Bench of Manitoba, which shall have 
jurisdiction to confirm the conviction or to order a new trial, 
and the mode of such appeal, and all particulars relating 
thereto, shall be determined from time to time by ordinance 
of the Lieutenant-Governor in Council.”

This prisoner was arraigned, and pleaded not guilty, and 
was tried before the said Hugh Richardson, Esquire, a sti
pendiary Magistrate, and Henry lx* Jeune, Esquire, a justice 
of the peace, with the intervention of a jury of six jurymen.

The case was tried upon the plea of not guilty to 
the charge. The prisoner was defended by able counsel, and 
all evidence called which he desired. No complaint is now 
made as to unfairness, haste, or want of opportunity of hav
ing all the evidence heard which he desired to have heard. 
The jury returned a verdict of guilty, and recommended the 
prisoner to mercy. Upon this state of circumstances, the case 
( .une before the Court of Queen’s Bench for Manitoba, by 
way of appeal, under section 77 of the North-West Terri
tories Act, hereinbefore mentioned. It will be observed that 
the power of this Court upon appeal is limited to the dis
position of the case in two ways, viz.: either, in the words of 
the statute, “to confirm the conviction, or to order a new 
trial.” We can dispose of it only in one of these two ways.

Upon the argument before this Court no attempt was, 
«•r could be, made to show that the prisoner was innocent of 
the crime charged; in fact, the evidence as to guilt is all one 
way. The witnesses called upon the defence were so called 
upon the plea of insanity. The whole evidence was laid be
fore us, and upon examining that evidence I think counsel 
very properly declined to argue the question of the guilt or 
innocence of the prisoner.

Judgment. 

Wall bridge,
C.J.
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•ludgment.
WaiïhHdgv,

C.J.

The argument before us was confined to tht constitu
tionality of the Court in tlie North-West Territory, and to 
the question of the insanity of the prisoner. As to the ques
tion of constitutionality, or jurisdiction, in my opinion the 
Court before which the prisoner was tried docs sustain its 
jurisdiction, under and by the Imperial Act 31 & 32 Vic. c. 
105, s. 5, being The Rupert’s Land Act, 18(18, by which power 
is given to the Parliament of Canada to make, ordain and 
establish laws, institutions and ordinances, and to constitute 
such Courts and officers as may be necessary for tlie peace, 
order, and good government of Her Majesty’s subjects 
therein, meaning Rupert’s Land, being the country embraced 
within that Territory within which this crime was committed. 
This statute alone confers upon the Dominion Parliament 
the power both to make laws and establish Courts. Secondly, 
by the Dominion Act 32 & 33 Vic. c. 3, intituled “An Act for 
the temporary government of Rupert's Land, and the North- 
West Territories, when united with Canada,” passed in pur
suance of section 146 of the British North America Act, 
1867, by which both Rupert’s Land and the North:West T’er- 
ritory were declared to be comprehended under the one desig
nation of “ The North-West Territories,” ample power is 
given to make, ordain, and establish laws, institutions 
and ordinances for the peace, order and good government of 
Her Majesty’s subjects therein; and section 6 of that Act con
firms the officers and functionaries in their offices, and in all 
the powers and duties as before then exercised. This Act, if 
vitra vires of the Dominion Parliament, at that time, was 
validated by the Imperial Act 34 & 35 Vic. c. 28, intituled 
“An Act respecting the establishment of Provinces in the 
Dominion of Canada,” in which the 32 & 33 Vic. c. 3, is in 
express words made valid, and is declared “ to be, and be 
deemed to have been, valid and effectual for all purposes 
whatsoever, from the date at which it received the assent 
(22nd of June, I860), in the Queen’s name, of the Governor- 
General of the Dominion of Canada.” In mv judgment, 
under both these Acts the Courts in the North-West Terri
tories arc legally established, and whether the power were a
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delegated power or a plenary power, appears to me indiffer
ent. The question is asked, could the Dominion Parliament 
legislate on the subject of treason? That question does not 
arise, because the Imperial Act validates the Dominion Act, 
and thus the Act has the full force of an Imperial Act.

The imperial Act has, by express words, made the Do
minion Act “ valid and effectual for all purposes whatever 
from it' date,” and it thus became in effect an Imperial Act, 
and has all the effect and force which the Imperial Parlia
ment could give it.

The Dominion Parliament thus had power to make the 
enactment called “ The North-West Territories Act of 1880,” 
and the prisoner was tried and convicted in accordance with 
tin* provisions of this latter Act. Of the regularity of those 
proceedings no complaint is made except upon one point, 
which is that the information or charge upon which the 
prisoner was tried does not show that the. information was 
taken before the stipendiary magistrate and a justice of the 
peace, and it is contended that this objection is fatal to the 
form of the information. By section 7G of the X. W. T. Act, 
the stipendiary magistrate is declared to have the magisterial 
and other functions of a justice, or any two justices of the 
peace. An information could not only have been laid before 
him, as it in fact was, but could have been laid before, and 
taken by, a single justice of the peace. But if what is meant 
by the objection is, that the charge, for that is the word used 
in that sub-section of the statute under which the prisoner 
was tried, should show on its face that this charge was tried 
before a stipendiary magistrate and a justice, then it is an
swered by the fact that he was so tried before the stipendiary 
magistrate and Henry Le Jeune, a justice of the peace.

The fifth sub-section of the statute thus having been 
complied with as to the form of the charge, the law is, that 
inferior Courts must show their jurisdiction on the face of 
their proceedings; but the contrary is the law in the case of 
superior Courts. A Court having jurisdiction to try a man 
for high treason and felonies punishable with death, cannot

Judgment. 
Wall bridge,

C.J.
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be called an inferior Court ; and this Court has all the inci
dents appertaining to a superior Court, and is the only Court 
in the North-West Territories.

The Court constituted under the N. W. T. Act of 1880, 
being a superior Court, need not show jurisdiction on the 
face of its proceedings. The authorities cited to maintain 
the position were of inferior jurisdictions and are not ap
plicable.

On the Îtli May, 1880, the Dominion Government, by 
the N. W. T. Act, constituted the Court of Queen Bench of 
Manitoba a Court of Appeal in respect to offences punishable 
with death.

It is the prisoner, however, who appeals to us, not the 
Crown, and he can hardly be heard to object to the juris
diction to which he appeals.

It is further urged that the stipendiary magistrate did 
not take, or cause to be taken, in writing, full notes of the 
evidence and other proceedings upon the trial.

It is true, the evidence produced to us appears to have 
been taken by a short-hand writer; whether the stipendiary 
magistrate took, or caused to be taken, other notes after the 
trial, in pursuance of sub-section 7 of section 7(1 of the Act, 
does not appear.

It is the prisoner, for it is his appeal, who furnishes this 
Court with the evidence upon which the appeal is heard, and 
tlie Crown does not object to it.

I'nless expressly required by statute, the judge who 
tries a criminal case is not bound to take down the evidence, 
and when he is required to do so, it is in order that it may 
be forwarded to the Minister of Justice. Sub-section five, 
under which the trial took place, says nothing about the 
evidence, but simply that the stipendiary magistrate and a 
justice of the peace, with the intervention of a jury of six, 
may try any charge, against any person or persons, for any 
crime.

It is sub-section seven which directs the stipendiary 
magistrate to take or cause to be taken, in writing, full notes
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„f the evidence and other proceedings thereat; and sub-sec
tion eight enacts, that when a person is convicted of a capital 
oITvnce, and is sentenced to death, the stipendiary magistrate 
«.hall forward to the Minister of Justice full notes of the evi
dence, with his report upon the case.

Suppose the notes of the evidence were taken by a short
hand reporter, and afterwards extended by him, does not 
the stipendiary magistrate, in the words of the statute, “cause 
to he taken in writing full notes of the evidence?”

1 am of opinion that, for the trial, the stipendiary magis
trate is not bound to take down the evidence, hut he is bound 
to do so to forward the same to the Minister of Justice.

In my opinion there is no departure from the directions 
of the statute, lie does cause them to be taken. The direc
tions, first to take them by short-hand, and then to extend 
them by writing, is all one direction, or causing to be taken. 
This seems to me a reasonable compliance with the require
ments of sub-section seven. Is it not too rigid a reading of 
the statute to say that the writing must be done whilst the 
trial progresses? Sub-section eight does not say a copy shall 
lie sent to the Minister of Justice, but “ full notes of the evid
ence shall he sent to the Minister of Justice.”

Suppose the notes of the evidence were burned by acci
dent—would the prisoner be denied his appeal?

The Crown has not objected to the evidence as furnished 
by the prisoner. The exception is purely technical, and in 
my opinion is not a valid one.

A good deal lias been said about the jury being com
posed of six only. There is no law which says that a jury 
>liall invariably consist of twelve, or of any particular number. 
In Manitoba, in civil cases, the jury is composed of twelve, 
l ut nine can find a verdict. In the North-West Territories 
Act, the Act itself declares that the jury shall consist of six, 
and this was the number of the jury in this instance. Would 
I ho stipendiary magistrate have been justified in impanel
ing twelve, when the statute directs him to impanel six 

only?

Judgment.
Wallbridge,

C.J.
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•Judgment.
Wallbridge,
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It was further complained that this power of life and 
death was too great to be entrusted to a stipendiary magis
trate.

What are the safeguards?
The stipendiary magistrate must be a barrister of at 

least five years standing. There must be associated with him 
a justice of the peace, and a jury of six. The Court must be 
an open public Court. The prisoner is allowed to make full 
answer and defence by counsel.

Section 77 permits him to appeal to the Court of Queen’s 
Bench in Manitoba, when the evidence is produced, and he 
is again heard by counsel, and three judges re-consider his 
case. Again, the evidence taken by the stipendiary magis
trate, or that caused to be taken by him, must, before the 
sentence is carried into effect, be forwarded to the Minister 
of Justice; and sub-section eight requires the stipendiary 
magistrate to postpone the execution, from time to time, 
until such report is received, and the pleasure of the Gover
nor thereon is communicated to the Lieutenant-Governor. 
Thus, before sentence is carried out, the prisoner is heard 
twice in Court, through counsel, and his case must have been 
considered in Council, and the pleasure of the Governor 
thereon communicated to the Lieutenant-Governor.

It seems to me the law is not open to the charge of un
duly or hastily confiding the power in the tribunals before 
which the prisoner has been heard. The sentence, when the 
prisoner appeals, cannot be carried into effect until his case 
has been three times heard, in the manner above stated.

Counsel then rest the prisoner’s ease upon the ground 
of insanity, and it is upon that latter point only that the 
prisoner called witnesses.

The jury by their finding have negatived this ground, 
and the prisoner can only ask, before us, for a new trial, we 
we have no other power of which he can avail himself. The 
rule at law in civil cases is, that the evidence against the ver
dict must greatly preponderate before a verdict will be set 
aside; and in criminal cases in Ontario, while the law (now 
repealed) allowed applications for new trials, the rule was
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inure stringent — a verdict in a criminal case would not be 
.-et aside if there was evidence to go to the jury, and the Judge 
would not express any opinion upon it if there was evidence 
to go to the jury, if their verdict could not be declared wrong. 
I have carefully read the evidence, and it appears to me that 
I lie jury could not reasonably have come to any other con
tusion than the verdict of guilty; there is not only evidence 
lo support the verdict, but it vastly preponderates.

it is said the prisoner labored under the insane delusion 
that he was a prophet, and that he had a mission to fulfil. 
When did this mania first seize him, or when did it manifest 
itself? Shortly before he came to Saskatchewan he had been 
teaching school in Montana. It was not this mania that 
impelled him to commence the work which ended in the 
charge at Batoche. The original idea was not his—did not 
originate with him. It is argued, however, that his demeanor 
changed in March, just before the outbreak. Before then lie 
had been holding meetings, addressing audiences, and acting 
as a sane person. Ilis correspondence with General (iiovk 
Sir Frederick) Middleton betokens no sign of either weakness 
of intellect or of delusions. Take the definition of this 
disease, as given by the experts, and how does his conduct 
comport therewith. The maniac imagines his delusions real, 
they are fixed and determinate, the bare contradiction causes 
irritability.

The first witness called by the prisoner, the Rev. Father 
Alexis André, in his cross-examination stfys as follows:—

Q' Will you please state what the prisoner asked of the 
I "deral Government.

A. I had two interviews with the prisoner on that sub
ject.

Q. The prisoner claimed a certain indemnity from the 
I "deral Government. Didn’t he?

A. When the prisoner made his claim, I was there with 
:"M,ther gentleman, and he asked $100,000. We thought that 
" as exorbitant, and the prisoner said, “ Wait a little, I will 
1:1 ke at once $35,000 cash.”

Judgment.
Wall bridge, 

C.J.



32

.1 udgment. 
Wallhridge,

TERRITORIES LAW REPORTS. [VOL

Q. Is it not true the prisoner told you he himself was 
tho half-breed question?

A. He did not say so in express terms, but he conveyed 
that idea. He said, “ If I am satisfied the half-breeds will be.”

The witness continues: I must explain this. This ob
jection was made to him, that even if the Government granted 
him the $35,000, the half-breed question would remain the 
same; and he said, in answer to that, “ If 1 am satisfied, the 
half-breeds will be.”

(J. Is it not a faet he told you he would even accept a 
less sum than the $35,000?

A. Yes; he said, “ Use all the influence you can, you may 
not get all that, but get all you can, and if you get less, we 
will see.”

This was the cross-examination of a witness called by 
tho prisoner.

To General Middleton, after prisoner’s arrest, he speaks 
of his desire to negotiate for a money consideration.

In my opinion, this shows he was willing and quite cap
able of parting with this supposed delusion, if he got the 
$35,000.

A delusion must be fixed, acted upon, and believed in as 
real, overcome and dominate in the mind of the insane per
son. An insanity which can be put on or oft' at the will of 
the insane person, according to the medical testimony, is 
not insanity at all in the sense of mania.

Dr. Hoy testified to his having been confined in the Beau- 
port Asylum at Quebec, from which he was discharged in 
January, 1878. His evidence was so unsatisfactory, the 
answers not readily given, and his account of prisoner’s in
sanity was given with so much hesitation, that 1 think the 
jury were justified in not placing any great reliance upon it.

Dr. Clarke, of the Toronto Asylum, as an export, was not 
sufficiently positive to enable any one to form a definite 
opinion upon the question of the sanity of the prisoner.

Dr. Wallace, of the Hamilton Asylum; Dr. Jukes, the 
medical officer, who attended the prisoner from his arrival at
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livgina; General Middleton, and Captain Young—these all 
fiiiled to find insanity in his conduct or conversation. Neither 
could the Rev. Mr. Pitblado, who had a good opportunity of 
conversing with him.

In my opinion, the evidence against his insanity very 
greatly preponderates. Besides, it is not every degree of insan
ity or mania that will justify his being acquitted on that 
ground. The rule in that respect is most satisfactorily laid 
down in the Macnaghten case.1 Notwithstanding the party ac
cused did the act complained of with a view, under the influ
ence of insane delusion, of redressing some supposed griev
ances or injury, or of producing some public benefit, he is 
nevertheless punishable according to the Mature of the crime 
committed, if lie knew at the time of committing such crime 
that lie was acting contrary to law.

I think the evidence upon the question of insanity shows 
that the prisoner did know that lie was acting illegally, and 
that he was responsible for his acts.

In my opinion, a new trial should be refused, and the 
conviction confirmed.

Taylor, J.—This is an appeal brought under the pro
visions of section 77 of the North-West Territories Act, 1880, 
Dorn. Stat. 43 Vic. c. 25, by Louis Riel, from a judgment 
rendered against him at Regina, in the North-West Terri
tories.

On the 20th day of July last the appellant was charged 
before Hugh Richardson, Esq., Stipendiary Magistrate, and 
Henry Le Jeune, Esq., a Justice of the Peace, sitting as a 
Court under the provisions of section 76 of the above-men
tioned statute, with the crime of treason. After a plea bv 
the appellant to the jurisdiction of the Court, and a demurrer 
to the sufficiency in law of the charge or indictment, had 
both been overruled, the apjiellant pleaded not guilty. The 
trial was then, upon his application, adjourned for some days 
to procure the attendance of witnesses on his behalf. On

’10 Cl. & F. 200 ; 8 Scott N. It. 505; 1 Car. & K. 130.

J luigUH'llt.

Wftllbridgf*
C.J.
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Judgment, tlie 28th of July the trial was proceeded with, and a large 
Taylor, J. number of witnesses were called and examined. At the trial 

the appellant was defended by three gentlemen of high stand
ing at the bar of the Province of Quebec. Judging from the 
arguments addressed to this Court by two of these gentlemen 
on the present appeal, 1 have no hesitation in speaking of 
them as learned, able and zealous, fully competent to render 
to the appellant all the assistance in the power of counsel to 
afford him. On the 1st of August, the case having been left 
to the jury, they returned a verdict of guilty, and thereupon 
sentence of death was pronounced. From that ho brings his 
appeal.

It was not urged before this Court, as it was on the trial 
at Regina, that the appellant should have been sent for trial 
to the Province of Ontario, or to the Province of British 
Columbia, instead of his being brought to trial before a 
stipendiary magistrate and a justice of the peace in the 
North-West Territories.

This point not having been argued, it is unnecessary to 
consider whether the Imperial Acts 43 Geo. 111. c. 138; 1 & 
2 Geo. IV. c. 66, and 22 & 23 Vie. c. 26, are, or are not now 
in force. Only a passing allusion was made to them by coun
sel. The first of them was repealed by the Statute Law Revi
sion Act, 1872 (35 & 36 Vic. c. 63), and part of the second 
was repealed by the Statute Law Revision Act, 1874 (37 & 38 
Vic. c. 35). At all events, the Imperial Government has 
never, under the authority of these, appointed in the North- 
West Territories justices of the peace, nor established Courts, 
while under other statutes hereafter referred to, wholly dif
ferent provision has been made for dealing with crime in 
those Territories, so that they must be treated as obsolete if 
not repealed.

It was contended by the appellant's counsel that the 
Imperial statutes relating to treason, the 25 Edw. 111. c. 2; 
7 Wm. III. c. 3; 36 Geo. III. c. 7, and 57 Geo. III. c. 6, which 
define what is treason, and provide the mode in which it is to 
be tried, including the <juali float ion of jurors, their number.
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mid the method of choosing them, are in force in the North- Judgment. 
W est Territories. And it was argued, that in legislating for Taylor, J. 
the North-West Territories, the people of which are not re
presented in the Dominion Parliament, that Parliament 
exercises only a delegated power, which must be strictly con
fined, and cannot be exercised to deprive the people there of 
rights secured to them as British subjects bv Magna Charta, 
or in any way alter these old statutes to their prejudice. Now 
of this argument against any change being made in rights 
and privileges secured by old charters and statutes, a great 
deal too much may be made.

That these rights and privileges, wrested by the people 
from tyrannical sovereigns many centuries ago, were and are 
valuable, there can be no question. Were the sovereign at 
the present day endeavouring to deprive the people of any of 
these, for the purposes of oppression, it would speedily be 
found that the love of liberty is as strong in the hearts of 
British subjects to-day as it was in the hearts of their fore- 
lathers, and they would do their utmost to uphold and defend 
rights and privileges purchased by the blood of their ances
tors. But it is a very different thing when the legislature, 
composed of representatives of the people, chosen by them 
to express their will, deem it expedient to make a change in 
the law, even though that change may be the surrender of 
some of these old rights and privileges.

That the Dominion Parliament represents the people of 
the North-West Territories cannot, I think, be successfully 
disputed. It may be, that the inhabitants of these Terri
tories are not represented in parliament by members sitting 
there chosen directly by them, but these Territories form 
part of the Dominion of Canada, the people in them are 
citizens of Canada, not, as it was put by counsel, neighbours, 
just in the same way as all the people of this Dominion are 
part and parcel of the Great British Empire. The people of 
these Territories are represented by the Dominion Parlia
ment, just as the inhabitants of all the colonies are repre
sented by the House of Commons of England. Legislation 

<»r these Territories by the Dominion Parliament, must in
deed precede their being directly represented there. Before
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Judgment, they can be so, the number of representatives they are to 
Taylor, J. have, the qualification of electors, and other matters must 

be provided for by the Dominion Parliament itself or by 
Local Legislatures created by that Parliament.

The question then is, what powers of legislation with 
reference to the North-West Territories have been conferred 
upon the Dominion Parliament by Imperial authority. In 
the exercise of that authority, whatever it may be, it is not 
exercising a delegated authority.

To found an argument as to Parliament exercising a 
delegated authority, upon the language used by American 
writers, or upon judicial decisions in the United States, ap
pears to me to be wholly fallacious. In the States of the 
American Union the theory is, that the sovereign power is 
vested in the people, and they, by the Constitution of the 
State, establishing a legislature, delegate to that body cer
tain powers, a limited portion of the sovereign power which 
is vested in the people. The people, however, still retain 
certain common law rights, the authority to deal with which 
they have not delegated to the legislative body. Hence the 
language used by Bronson, J., in Taylor v. Porter.'2 “Under 
our form of government the legislature is not supreme. It 
is only one of the organs of that absolute sovereignty which 
resides in the whole body of the people. Like other depart
ments of the government it can only exercise such powers as 
have been delegated to it.” It is in the light of this theory 
that the language of Mr. Justice Story in Wilkinson v. Le- 
land 3 must be read, and by which it must be construed. The 
case of the British Parliament is quite different, “ in which,” 
as Blackstone says (Blackstone, Christian’s Ed., Vol. L, p. 
147), “ the legislative power and (of course) the supreme and 
absolute authority of the State, is vested by our constitution.” 
And again, at p. 1G0, he says, “ It hath sovereign and uncon
trollable authority in the making, conferring, enlarging, re
straining, abrogating, repealing, revising and expounding of 
laws, concerning matters of all possible denominations * * 
* * this being the place where that absolute despotic power

•4 Hill. p. 144. *2 Poters, (127.
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which must in all governments reside somewhere, is entrusted 
by the constitution of these kingdoms.”

To the extent of the powers conferred upon it, the 
Dominion Parliament exercises not delegated but plenary 
powers of legislation, though it cannot do anything beyond 
the limits which circumscribe these powers. When acting 
within them, as was said by Lord Selbome in The Queen v. 
Burth* speaking of the Indian Council, it is not in any sense 
an agent or delegate of the Imperial Parliament, but has, and 
was intended to have, plenary powers of legislation, as 
large, and of the same nature as those of that parliament 
il self. That the Dominion Parliament has plenary powers 
of legislation in respect of all matters entrusted to it was 
held by the Supreme Court in Valin v. Langlois,5 and City of 
Fredericton v. The Queen.0 So also, the Judicial Committee 
of the Privy Council have held, in Hodge v. The Queen,1 that 
the Local Legislatures when legislating upon matters within 
section 92 of the British North America Act, possess autho- 
ity as plenary and as ample, within the limits prescribed by 
that section, as the Imperial Parliament in the plentitude of 
its power possessed and could bestow.

The power of the Dominion Parliament to legislate for 
the North-West Territories seems to me to be derived in this 
wise, and to extend thus far. By section 146 of the British 
North America Act it was provided, that it should be lawful 
for lier Majesty, with the advice of Her Privy Council, “ on 
address from the Houses of the Parliaments of Canada, to 
admit Rupert’s Land and the North-Western Territory, or 
either of them, into the Union, on such terms and conditions 
in each case as are in the addresses expressed, and as the 
Queen thinks fit to approve, subject to the provisions of this 
Act; and the provisions of any Order-in-Council in that be
half shall have effect as if they had been enacted by the Par
liament of the United Kingdom of Great Britain and 
f reland.”

*3 App. Ca. 880. *3 S. C. R. 1. '3 8. C. R. 505.
79 App. Ca. 117; 53 L. J. P. C. 1; 50 L. T. 301.

Judgment. 
Taylor, J.
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In 18G7, the Dominion Parliament presented an address 
praying that lier Majesty would he pleased to unite Rupert's 
Land and the North-Western Territory with the Dominion, 
and to grant to the Parliament of Canada authority to legis
late for their future welfare and good government. The 
address also stated, that in the event of Her Majesty’s Gov
ernment agreeing to transfer to Canada the jurisdiction and 
control over the said region, the Government and Parliament 
of Canada would be ready to provide that the legal rights of 
any corporation, company or individual within the same 
should be respected and placed under the protection of Courts 
of competent jurisdiction.

The following year, 1868, the Rupert’s Land Act, 31 & 
32 Vic. c. 105, was passed by the Imperial Parliament. For 
the purposes of the Act the term Rupert’s Land is declared 
to include the whole of the lands and territories held, or 
claimed to be held, by the Governor and Company of Ad
venturers of England trading into Hudson’s Bay. The Act 
then provides for a surrender by the Hudson’s Bay Company 
to Her Majesty of all their lands, rights, privileges, &c., 
within Rupert’s Land, and provides that the surrender shall be 
null and void unless within a month after its acceptance Her 
Majesty shall, by Order-in-Council, under the provisions of 
section 146 of the British North America Act, admit Rupert’s 
Land into the Dominion. The fifth section provides that it 
shall be competent for Her Majesty, by any Order-in-Council. 
to declare that Rupert’s Land shall be admitted into and* 
become part of the Dominion of Canada; “ and thereupon it 
shall be lawful for the Parliament of Canada, from the date 
aforesaid, to make, ordain, and establish within the land and 
territory so admitted as aforesaid, institutions, and ordin
ances, and to constitute such courts and officers as may be 
necessary for the peace, order, and good government of Her 
Majesty’s subjects and others therein.”

In 1861), a second address was presented, embodying cer
tain resolutions and terms of agreement come to between 
Canada and the Hudson’s Bay Company, and praying that 
Her Majesty would be pleased to unite Rupert’s Land on the
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terms and conditions expressed in the foregoing resolutions, 
and also to unite the North-Western Territory with the Do
minion of Canada, as prayed for, by and on the terms and 
conditions contained in the first address.

The same year the Dominion Parliament passed an Act, 
32 & 33 Vic. c. 3, for the temporary government of Rupert’s 
Land and the North-Western Territory, when united with 
Canada, which was to continue in force until the end of the 
next session of Parliament.

The following year, 1870, another Act was passed, 33 
Vic. c. 3, which amended and continued the former Act, and 
which formed out of the North-West Territory this Province 
of Manitoba. The last section of this Act re-enacted, ex
tended, and continued in force the 32 & 33 Vic. c. 3 until 
the 1st day of January, 1871, and until the end of the ses
sion of Parliament then next ensuing.

On the 23rd of June, 1870, Her Majesty by Order-in- 
Council, after reciting the addresses presented by the Par
liament of Canada, ordered and declared “ that from and 
after the 15th day of July, 1870, the North-Western Terri
tory shall be admitted into, and become part of, the Domin
ion of Canada, upon the terms and conditions set forth in 
the first hereinbefore recited address, and that the Parlia
ment of Canada shall, from the day aforesaid, have full 
power and authority to legislate for the future welfare and 
good government of the safd territory.”

By virtue of that Order-in-Council and of the 31 & 32 
Vic. c. 105, it seems to me, that on the 15th of July, 1870, 
the Parliament of Canada became entitled to legislate and 
to make, ordain and establish within the North-West Terri
tories all such laws, institutions, and ordinances, civi and 
criminal, and to establish such Courts, civil and criminal, as 
might be necessary for peace, order, and good government 
therein. The language used is even wider than is used in 
the !)lst section of the British North America Act, which 
defines the legislative authority of the Parliament of Canada, 
extending by sub-section 27 to the criminal law; while there

Judgment. 
Taylor, J.
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is not as there the restriction, “ except the constitution of 
Courts of criminal jurisdiction,” but on the contrary express 
authority to constitute Courts without any limitation.

That by that Order-in-Counc-il and Act the authority 
thereby given extends over that part of the North-West Ter
ritory where the events occurred out of which the charge 
against the appellant arose, there can he no doubt. By the 
terms ol' the agreement between Canada and the Hudson’s 
Bay Company, the latter were to retain certain lands, and in 
a schedule annexed to the Order-in-Council the exact locali
ties are mentioned. In the Saskatchewan District the names 
Edmonton, Fort Pitt, Carlton House, and other places appear.

It is true that in 1871, another Act was passed by the 
Imperial Parliament, the 34 & 35 Vic. c. 28, spoken of by 
Mr. Fitzpatrick as “ The Doubts-Removing Act,” but I can
not come to the conclusion which he seeks to draw from 
that fact, and from its confirming two Acts of the Canadian 
Parliament, that the former Act, 31 & 32 Vic. c. 105, did not 
give the Dominion Parliament full power to legislate for the 
North-West Territory. The former Act provided for the 
admission of Rupert’s Land and the North-Western Territory 
into the Dominion, but was silent as to the division of the 
Territory so admitted, into Provinces, or as to their represen
tation in parliament. That it was doubts on these matters 
which the Act was intended to remove is shown by the pre
amble. It is in these words, “Whereas doubts have been en
tertained respecting the powers of the Parliament of Can
ada to establish Provinces in Territories admitted, or which 
may hereafter be admitted into the Dominion of Canada, and 
to provide for the representation of such Provinces in the 
said Parliament; and it is expedient to remove such doubts 
and to vest such powers in the said Parliament.” The second 
and third sections then provide for the establishment of 
Provinces, for, in certain cases, the alteration of their limits, 
and for their representation in Parliament. The fourth sec
tion, in general terms, says, “the Parliament of Canada may 
from time to time make provision for the administration, 
peace, order, and good government, of any territory, not for
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the time being included in any Province”; a power which 
Parliament already had in the moat ample manner. Then 
follows a confirmation of the Canadian Acts 32 & 33 Vic. c. 
3, and 33 Vic. c. 3. That the Act should contain such a 
confirmation is easily accounted for. The Imperial Act 31 & 
32 Vie. c. 105, s. 5, provided that it should be competent for 
Her Majesty, bv Ord er-i n-Coun cil, “to declare that Rupert’s 
Land shall, from a date to be therein mentioned, be ad
mitted,” &c., and “ thereupon it shall be lawful for the Par
liament of Canada, from the date aforesaid,” to make laws, &c.

The Order-in-Council was made on the 23rd of June, 
1870, and the date therein mentioned was the 15th of July, 
1870. Now, a reference to the two Canadian Acts shows, 
that the 39 & 33 Vic. c. 3, was assented to on the 22nd 
uf June, 1869, and the 33 Vic. c. 3, on the 12th May, 1870. 
So, in fact, they were both passed before the time arrived at 
which the Parliament of Canada had the right to legislate 
respecting the North-West. But they had been acted upon, 
and the Province of Manitoba actually organized, therefore 
they were confirmed and declared valid from the date at 
which they received the assent of the Governor-General.

Acting under the authority given in the most ample 
manner by these Acts of the Imperial Parliament, and, as it 
seems to me, in the exercise not of a delegated authority, but 
of plenary powers of legislation, the Dominion Parliament 
enacted the North-West Territories Act, 1880 (43 Vic. c. 25) 
which provides, among other things, for the trial of offences 
committed in these Territories in the manner there pointed 
out.

The appointment of stipendiary magistrates, who must 
be barristers-at-law or advocates of five years’ standing, is 
provided for by the 74th section.

By the 76th section, each stipendiary magistrate shall 
have power to hear and determine any charge against any 
person for any criminal offence alleged to have been com
mitted within certain specified territorial limits. These 
words are quite wide enough to include the crime of treason. 
The various, sub-sections of section 76 provide for the mode

Judgment. 
Taylor, J.
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Judgment, of trial in certain classes of offences. Those specified in the 
Taylor, J. first four sub-sections are to be tried by the stipendiary 

magistrate in a summary way without the intervention of a 
jury. Then the 5th sub-section says “ In all other criminal 
cases the stipendiary magistrate and a justice of the peace, 
with the intervention of a jury of six, may try any charge 
against any person or persons for any crime.” Again the 
words are quite wide enough to cover the crime of treason.

Counsel for the appellant contended that from the word 
treason being used in the 10th sub-section, and no where else 
in the Act, it must be inferred that the Act did not intend 
to deal with the crime of treason, except in the matter of 
challenging jurors, which is dealt with in that sub-section. 
The suggestion made by Mr. Robinson is, however, the moie 
reasonable one, namely, that treason is there named advis
edly, to put beyond doubt, there being only 3(i jurors sum
moned, that a prisoner charged with that particular crime 
should not be entitled to exercise the old common law right, 
which a prisoner charged with treason had, of challenging, 
peremptorily and without cause, thirty-five jurors.

The question must next be considered, whether the pro
ceedings against the appellant have been conducted accord
ing to the requirements of this Act.

The record before the Court shows that the trial took 
place before a stipendiary magistrate and a justice of the 
peace, with a jury of six elected and sworn after the appel
lant had exercised his right of challenging several jurors.

Two objections to the regularity of the proceedings are, 
however, raised. The first of these is, that the information 
upon which the appellant was charged was exhibited before 
the stipendiary magistrate alone, and not before the stipen
diary magistrate and a justice of the peace. An inspection 
of the document shows the fact to be so. But is it necessary 
that the information should lie exhibited l>efore both?

The powers and jurisdiction of stipendiary magistrates 
arc set out in section 7(> of the North-West Territories Act, 
1880.
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The first part of the section says, each stipendiary magis
trate shall have the magisterial and other functions apper
taining to any justice of the peace, or any two justices of the 
peace, under any laws or ordinances which may from time to 
time he in force in the North-West Territories. That is a 
distinct proposition. By the schedule annexed to the Act one of 
the laws in force there is the 32 & 33 Vic. c. 30. Under the 1st 
section of that Act it is clear that a charge or complaint that 
any person has committed, or is suspected to have com
mitted treason, may be exhibited before one justice of the 
peace, and a warrant for his apprehension issued by such 
justice.

Section 7fi then goes on further, that each stipendiary 
magistrate “ shall also have power to hear and determine 
any charge against any person for any criminal offence,” &c. 
In all other criminal cases than those specified in the first 
four sub-sections he and a justice of the peace, with the in
tervention of a jury of six, may try the charge. It is only 
when the charge comes to be tried that the presence of a jus
tice of the peace along with him is necessary. To hold that 
the words “try any charge” include the exhibiting of the 
information, or that it must be so, before both a stipendiary 
magistrate and a justice of the peace, seems to me to involve 
the holding also, that for the purpose of exhibiting the in
formation there is also necessary the intervention of a jury 
of six. Now the jury cannot be called into existence until 
the charge has been made, the accused arraigned upon it, 
and he has pleaded to it.

The case of Keg. v. Russell8 was cited in support of this 
objection, but, as I read that case, it is a direct authority 
against it. An information was exhibited under the Act for 
the General Regulation of the Customs, before a single jus
tice, and was dismissed by the justices before whom the 
• Imrgc was brought for trial, on the ground that it should 
have been exhibited before two justices, in conformity with 
section 82 of the Act for the Prevention of Smuggling. That 
section provided that all penalties and forfeitures incurred or

J udgmi-nt. 
Taylor, J.

13 Q. B. 237; 3New Sohb. Ca. 368; 18 L. J. M. C. 106; 13 Jur. 239.
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Judgment, imposed by any Act relating to the customs should and 
Taylor, ,T. might be “ sued for, prosecuted, and recovered by action of 

debt, bill, plaint, or information in any of Her Majesty's 
Courts of Record,” &c., “or by information before any two 
or more of Her Majesty’s Justices of the Peace,*’ &c. A rule 
calling on the justices to show cause why a mandamus should 
not issue commanding them to proceed to adjudicate upon 
the information, was obtained. Upon the return of the rule, 
counsel for the justices contended, that the provision that the 
penalty may be “sued for,” by information, must refer to 
the commencement of the proceeding, in like manner as in 
the provision that it may be “ sued for ” by action. But the 
Court made the rule for a mandamus absolute, Lord Den
man, C.J., who delivered the judgment of the Court, saying, 
“ The 82nd section of the Act does not necessarily mean that 
the information must be laid before two justices, but only 
that it must be heard before two justices.”

The next objection is, that at the trial full notes of the 
evidence and proceedings thereat, in writing, were not taken, 
as required by the statute, section 76, sub-section 7. What 
was actually done, as it is admitted on both sides, was, that 
the evidence and a record of the proceedings were taken down 
at the time by stenographers appointed by the magistrate, 
and they afterwards extended their notes.

The objection cannot be, that the magistrate did not 
himself take notes of the evidence and proceedings, for the 
statute says he shall “ take, or cause to be taken,” full notes, 
&c. It must be that the notes were taken by sténographie 
signs or symbols.

No doubt, enactments regulating the procedure in Courts 
seem usually to be imperative, and not merely directory. 
Maxwell on Statutes, 456; Taylor v. TaylorBut the force 
of the objection depends upon what is meant by the word 
“ writing.” In proceeding to consider it, I am not conscious 
of being in any way prejudiced, from the circumstances that 
I am myself a stenographer. The statute does not specify

N5 L. J. Ch. 373; 1 Ch. D. 420; Affld. 45 L. T. Ch. 848; 3 C. L. 
D. 145.
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jiiiy method or form of writing, as that which is to be adopted.
• Writing” is, in the Imperial Dictionary, said to be “The 

act or act of forming letters or characters, on paper, parch
ment, wood, stone, the inner bark of certain trees, or other 
material, for the purpose of recording the ideas which char
acters and words express, or of communicating them to others 
by visible signs.” In the same work, “to write,” is defined 
thus, “To produce, form or make by tracing, legible char
acters expressive of ideas.” Is not stenographic writing the 
production of “legible characters expressive of ideas?” The 
word is formed from two Greek words “sténos” and “grapho,” 
and means simply “ close writing.” If the objection is a good 
one, it must go the length of insisting that the notes must 
be taken down in ordinary English characters, in words at 
full length. If any contractions or abbreviations were made, 
the objection would have quite as much force as it has "to the 
method adopted in this case.

lie Stanbro10 was an entirely different case. It was one 
under the Extradition Act, and the evidence was taken in 
shorthand, as is usual on a trial. The Court held, that the 
reporter’s notes extended, which were produced before it, on 
the argument on the return of a writ of habeas corpus ob
tained by the prisoner, could not be looked at, and that there 
was really no evidence. But the Court so held, because the 
provisions of the 32 & 33 Vic. c. 30, s. 39, were applic
able to the mode in which the evidence should be taken in 
extradition proceedings. That section requires the deposi
tions to be put in writing, read over to the witness, signed 
by him, and also signed by the justice taking the same. The 
depositions in the case in question had not been read over to 
ilie witnesses, nor signed by them; nor were they signed by 
the Judge who took them, so that clearly the requirements 
of the Act had not been complied with.

In addition to the objections already dealt with, it was 
argued that the appellant is entitled to a new trial, on the 
ground that the evidence adduced proved his insanity, and 
that the jury should have so found, and therefore rendered 
a verdict of not guilty.

Judgment. 

Taylor, J.

,el Man. R. 325.
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Judgment. 

Taylor, J.
The section of the statute which gives an appeal, says, 

in general terms, that any person convicted may appeal, 
without saying upon what grounds; so there can be no doubt 
the one thus taken is open to the appellant. The question, 
however, arises, how should the Court deal with an appeal 
upon matters of evidence? We have no precedents in our 
own Court, hut the decisions in Ontario during the time 
when the Act respecting new trials and appeals, and writs 
of error ;n criminal cases, in Upper Canada (Con. Stat. U. C. 
c. 113) was in force there, may be referred to as guides. By 
the first section of that Act, any person convicted of any 
treason, felony, or misdemeanour, might apply for a new 
trial upon any point of law, or question of fact, in as ample 
a manner as in a civil action.

The decisions under the Act are uniform and consistent, 
and a few of them may be referred to.

The earliest case upon the point, and perhaps the lead
ing case, is Reg. v. Chubbs,11 in which the prisoner had been 
convicted of a capital offence. In giving judgment, Wilson, 
J., said, “ In passing the Act, giving the right to the accused 
to move for, and the Court to grant, a new trial, I do not see 
that it was intended to give Courts the power to say that a 
verdict is wrong, because the jury arrived at conclusions 
which there was evidence to warrant, although from the 
same state of facts, other and different conclusions might 
fairly have been drawn, and a contrary verdict honestly 
given.” Richards, C.J., before whom the case had been tried, 
said, “ If I had been on the jury, 1 do not think I should have 
arrived at the same conclusions, hut as the law casts upon 
them the responsibility of deciding how far they will give 
credit to the witnesses brought before them, T do not think 
we are justified in reversing their decision, unless we can be 
certain that it is wrong.”

In Reg. v. Greenwood,12 a case in which the prisoner had 
been convicted of murder, Hagarty, J., said, “ I consider that 
I discharge my duty as a Judge before whom it is sought t<> 
obtain a new trial on the ground of the alleged weakness of

14 U. C. C. P. 32. ‘*23 U. C. Q. B. 255.
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the evidence, or of its weight in either scale, in declaring my 
opinion that there was evidence proper to he submitted to 
the jury; that a number of material facts and circumstances 
were alleged properly before them—links as it were in a chain 
of circumstantial evidence—which it was their especial duty 
and province to examine carefully, to test their weight and 
adaptability each to the other * * * To adopt any other
view of the law, would be simply to transfer the conclusion 
df every prisoner’s guilt or innocence from the jury to the 
judges.”

Reg. v. Hamilton18 was also a case in which the prisoner 
had been convicted of murder. Itichards, C.J., who deliv
ered the judgment of the Court, said, “ We are not justified 
in setting aside the verdict, unless we can say the jury were 
wrong in the conclusion they have arrived at. It is not suffi
cient that we would not have pronounced the same verdict; 
before we interfere we must be satisfied they have arrived 
at an erroneous conclusions”. So, in Reg. v. Seddone,14 it was 
said, “ The verdict is not perverse, nor against law and evid
ence; and although it may be somewhat against the Judge’s 
charge, that is no reason for interfering, if there be evidence 
to sustain the finding, because the jury are to judge of the 
sufficiency and weight of the evidence.”

In Rcij. v. Slaving* the law on the subject was thus 
stated, “ We do not profess to have scanned the evidence 
with the view of saying whether the jury might or might not, 
fairly considering it, have rendered a verdict of acquittal. 
We have already declared on several occasions that this is not 
our province under the statute. It is sufficient for us to say 
that there was evidence which warranted their finding.”

The learned counsel for the appellant have argued with 
créât force and ability that the overwhelming weight of the 
evidence is to establish his insanity. Under the authorities 
cited, all that my duty requires me to do is to see if there is 
imy evidence to support the finding of the jury, which implies 
the appellant’s sanity. I have, however, read carefully the

10 r. C. C. P.340. "10 U. C. C. P. 3S0. "17 U. C. C. P. 205.

Judgment. 
Taylor, J.
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Judgment, evidence, not merely that of the experts, and what bears spcci- 
Taylor, J. ally upon tliis point, but the general evidence. It seemed to 

me proper to do so, because it is only after acquiring a know
ledge of the appellant’s conduct and actions throughout, that 
the value of the expert evidence can be properly estimated.

After a critical examination of the evidence, I find it 
impossible to come to any other conclusion than that at 
which the jury arrived. The appellant is, beyond all doubt, 
a man of inordinate vanity, excitable, irritable, and impati
ent of contradiction. He seems to have at times acted in an 
extraordinary manner; to have said many strange things, and 
to have entertained, or at least professed to entertain, absurd 
views on religious and political subjects. But it all stops far 
short of establishing such unsoundness of mind as, would 
render him irresponsible, not accountable for his actions. 
IIis course of conduct indeed shows, in many ways, that the 
whole of his apparently extraordinary conduct, his claims to 
divine inspiration, and the prophetic character, was only part 
of a cunningly devised scheme to gain, and hold, influence 
and power over the simple-minded people around him, and 
to secure personal immunity in the event of his ever being 
called to account for his actions. He seems to have had in 
view, while professing to champion the interests of the Metis, 
the securing of pecuniary advantage for himself. This is 
evident from, among other circumstances, the conversation 
detailed by the Bev. Mr. André. That gentleman, after he 
had spoken of the appellant claiming that he should receive 
from the Government $100,000, but would be willing to take 
at once $35,000 cash, was asked, " Is it not true that the pri
soner told you that he himself was the half-breed question.” 
llis reply is, “ He did not say so in express terms, but he con
veyed that idea. He said, if I am satisfied, the half-breeds 
will be. I must explain this. This objection was made to 
him, that even if the Government granted him $35,000, the 
half-breed question would remain the same, and he said in 
answer to that, ‘ if I am satisfied, the half-breeds will be.’ ”

He also says, that the priests met and put the question, 
“ is it possible to allow Biel to continue in his religious
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duties,” and they unanimously decided that on this question 
he was not responsible—that he was completely a fool on this 
question—that he could not suffer anv contradiction. “ On 
the questions of religion and politics we considered that he 
was completely a fool.” There is nothing jn all that which 
would justify the conclusion that the man so spoken of was 
not responsible in the eye of the law for his actions. Many 
people are impatient of contradition, or of authority being 
exercised over them, yet they cannot on that account secure 
protection from the consequences of their acts as being of 
unsound mind.

The Rev. Mr. Fourmond, who was one of the clergy who 
met for the purpose spoken of by the Rev. Mr. Andre, shows 
that the conclusion they came to, was come to, because they 
thought it the more charitable one. Rather than say he was 
a great criminal, they would say he was insane. The views 
the appellant professed respecting the Trinity, the Holy 
Spirit, the Virgin Mary, the authority of the clergy, and 
other matters were what shocked these gentlemen. Rut 
heresy is not insanity, at least in the legal and medical sense 
of the term.

The most positive evidence as to insanity is given by 
Mr. Roy, the Medical Superintendent of Beauport Asylum, 
in which appellant resided for nineteen months about ten 
yi-ars ago. But his evidence is given in such an unsatisfac
tory way, so vaguely, and with such an evident effort to avoid 
answering plain and direct questions, as to render it to my 
mind exceedingly unreliable. The other medical witness who 
speaks to his insanity is Dr. Clark, of the Toronto Asylum, 
lie says, “ The prisoner is certainly of insane mind,” hut he 
qualifies that opinion by prefacing it with the statement, 
“ assuming that he was not a malingerer.” And even he says, 
" I think he was quite capable of distinguishing right from 
wrong.” Against the evidence of these gentlemen there is 
i hut of Dr. Wallace, of the Hamilton Asylum, and Dr. Jukes, 
tin- senior surgeon of the Mounted Police Force, both of 

bom are quite positive in giving opinions of the appellant’s 
>;<nity.

J urigmf nt. 
Taylor, .T.

VOL. I. —T.L REPT8. 4
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Judgment. ]t was contended tliat the very fact that he, a man who
Taylor, J. had seen the world, could ever hope to succeed in a rebellion, 

and contend successfully with the force of the Dominion, 
hacked as that would be, in case of need, by all the power of 
England, was in itself conclusive proof of insanity. Hut the 
evidence of several witnesses, specially Captain Young, 
shows that he never had any idea of entering seriously into 
such a contest. The appellant told that witness that he was 
not so foolish as to imagine that he could wage war against 
Canada and Britain. His plan, as he detailed it, was to try 
and capture at Duck Lake, Major Crozier and his force of 
police, and then, holding them as hostages, compel the gov
ernment to accede to his demands. What these were he had 
already told the Rev. Mr. André—$100,000, or in cash $35,- 
000, and if lie could not get even that, then as much as he 
could. Having failed to capture Major Crozier, he hoped to 
draw into a snare General Middleton and a small force, in 
order to hold them as hostages for a like purpose. The fight
ing which actually took place was not the means by which he 
had hoped to secure his ends. The Rev. Mr. Pitblado gives 
evidence similar to that of Captain Young.

Certainly the evidence entirely fails to relieve the appel
lant from responsibility for his conduct, if the rule laid down 
by the Judges in reply to a question put to them by the 
House of Lords, in Macnaghten’s Case,l be the sound one.
That rule was thus expressed, “ Notwithstanding the party
accused did the Act complained of, with a view, under the 
influence of insane delusion, of redressing or revenging some

lieve, ever since it was laid down, been regarded as the sound 
and correct rule of law on this subject.

In my judgment a new trial must be refused, and the 
conviction affirmed.
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Killam, J.—I concur fully in the conclusions of my 
brother judges and in the reasons supporting the same, with 
the exception, perhaps, of holding somewhat different 
opinions from some of those expressed by the Chief Justice 
a< to the effect of the sub-section of the 76th section of the 
North-West Territories Act, requiring full notes of the evid
ence to be taken upon the trial, and as to the form of the 
charge in question. Were it not for the importance of the 
ease, and that a mere formal concurrence in the judgments 
of the other members of the Court might appear to arise to 
some extent from some disinclination to consider fully and 
to discuss the important questions that have been raised, I 
should rather have felt inclined to say merely that I agree 
with the opinions which those judgments express.

What I shall add has been written after having had a 
general idea of the views of my brother judges, buf prin
cipally before I had an opportunity of perusing the full 
expression of their views, and with a desire to present some 
views upon which they might not touch, rather than with 
the idea that their opinions required to be differently ex
pressed.

I need not recapitulate the facts of the case or the pro
ceedings taken, and I will refer to the statutes less fully than 
if I were delivering the sole judgment of the Court.

The prisoner first pleaded to the jurisdiction of the 
< ourt before which he was arraigned, and to this plea counsel 
for flic ( rown demurred. The decision of the Court allowing 
i lie demurrer forms one of the grounds of this appeal. The 
judgment on this demurrer appears to have been based upon 
thv decision of this Court in Easter Term last, in the case of 
/’"'/dm v. Connor,10 in which the prisoner appealed against a 

1 onviction for murder bv a Court constituted exactly as in the 
present instance. I was not present upon the hearing of the 
• ppeal in that case, and judge of the points raised only.from 
he report in the Manitoba Law Reports. From that report 

does not appear that the jurisdiction of the Court was so 
"inch objected to as the mode in which the prisoner was

Judgment. 
Killam, J.

i” Ant* p. 4.



52

Judgment. 

Killain, J.

TEH1UTOKIES LAW REPORTS. [VOL.

charged with the offence, it living contended that he should 
he tried only upon an indictment found by a grand jury or, 
a charge made upon a coroner’s inquest. It seems, notwith
standing that decision, still to be open to the prisoner to 
question the power of Parliament to establish the Court for 
the trial of the offence charged against him. I mean that the 
point is not yet res judicata so far as this Court is concerned. 
Even if it were so, in the event of any new argument of im
portance being adduced by the present or any other appellant, 
it would he quite competent for this Court, though not for 
the Court below, to reconsider the decision.

The authority of the Parliament of Canada to institute 
such a Court, and particularly to do so for the trial of a 
person upon a charge of high treason, is now denied; and it 
is also contended for the prisoner that the statute was not 
intended to provide for the trial of a charge of that nature. 
It has been argued that the powers of the Canadian Parlia
ment are delegated to it by the Imperial Parliament, and that 
they must be considered to have been given, subject to the 
rights guaranteed to British subjects by the Common Law of 
England, Magna Charta, the Bill of Rights, and many 
statutes enacted bv the Imperial Parliament, among which 
rights are claimed to be the right of a party accused of crime 
to a trial by a jury of twelve of his peers, who must all agree 
in their verdict before he can be convicted, and the right of 
a party accused of high treason to certain safe-guards pro
vided in connection with the procedure upon his trial, tt is 
also argued that high treason is a crime sui generis; that it is 
an offence against the sovereign authority of the state; and 
that it must be presumed, notwithstanding the provisions of 
the British North America Acts and the other Acts giving 
the Parliament of Canada authority in the North-West. 
Territories, that the Imperial Parliament still reserved the 
right to make laws respecting high treason and the mode of 
trial for that offence; and also that the provisions of the Act 
43 Vic. c. 25, s. 76, are inconsistent with enactments of the 
Imperial Parliament, and therefore inoperative. There can 
be no doubt that the Imperial Parliament has full ^ower to
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legislate away any of the rights claimed within Great Britain Judgment, 
and Ireland. Its position is not in any way analogous to Killam, .1. 
that of the Legislatures, either State or Federal, under the 
Constitution of the United States, and the American authori
ties cited by counsel for the prisoner can have no application.
There is no power under the British Constitution to question 
the authority of Parliament. It may yet have to la* consid
ered whether it has so effectually given up its powers of 
legislation in regard to the internal affairs of Canada, by the 
llritish North America Acts and some other statutes, that it 
cannot resume them; whether, in case of a conflict between 
the Parliament of Canada and the Imperial Parliament, the 
Courts of Canada are bound by the enactments of the one 
or the other; but these are questions which need not now be 
decided. It is true that the Parliament of Canada is the 
creature of statute, and that its powers cannot be greater 
than the statute expressly or ir ” bestow upon it, 
hut there has been no attempt by the Imperial Parliament to 
take away or to encroach upon the powers given to the Par
liament of Canada, and we have nothing to do at present 
with speculations upon the effect of such an attempt. The 
British North America Act, 1867, begins with the recital 
that the Provinces of Canada, Nova Scotia and New Bruns
wick “ have expressed their desire to be federally united into 
one Dominion under the Crown of the United Kingdom of 
Great Britain and Ireland, with a constitution similar in 
principle to that of the United Kingdom.” By section 9 the 
executive government and authority of and over Canada are 
declared to be vested in the Queen. Under section 17 there is 
“ one Parliament” for Canada, consisting of the Queen, an 
1 pper House—styled the Senate—and the House of Com
mons. By section 18 the privileges, immunities and powers 

the Senate and House of Commons are to be such as are 
'roni time to time defined by the Parliament, but so as not 

• exceed those of the British House of Commons at the pass- 
mg of the Act.

It thus appears that the Parliament of Canada is not, 
ithin its legislative powers, placed in an inferior position 
that of Britain. The Sovereign forms an integral part of

D7C
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Judgment, the Canadian as of the British Parliament, the Executive 
Killam, J. authority is vested in the Queen. So far as relates to her 

internal affairs, Canada stands in a position of equal dignity 
and importance with the United Kingdom, and, except in so 
far as the action of the Sovereign may be indirectly con
trolled by the Imperial Parliament, Canada stands in this 
respect rather in the position of a sister kingdom than in 
that of a dependency.

It is principally by the 91st section that the legislative 
authority of the Canadian Parliament is defined; and under 
this section it can “make laws for the peace, order and good 
government of Canada,” in relation to all matters not coming 
within the classes of subjects assigned exclusively to the 
Legislatures of the Provinces. By a portion of section 146 
provision is made for the admission by Order in Council of 
Rupert's Land and the North-West Territories upon ad
dresses from the Canadian Houses of Parliament, and under 
this provision and under the Rupert’s Land Act, 31 & 32 Vic. 
c. 105, and the British North America Act, 1871, 34 & 35 
Vic. c. 28, the North-West Territories have been added to 
the Dominion. By these two latter Acts the jurisdiction 
and powers of the Parliament of Canada arc enlarged, both 
as to the territory over which they may be exercised and the 
subjects upon which laws may be enacted. There are no 
Provincial Legislatures (except in Manitoba) to share in the 
legislation, and there is no qualification of or exception from 
the power of legislation upon all matters and subjects re
lating to the “ peace, order and good government ” of Her 
Majesty’s subjects and others in these added territories. 
Over these Territories and with the addition of these subjects 
of legislation the Parliament of Canada is in the same posi
tion as it was over the Dominion when first formed, and in 
respect of the subjects of legislation committed to it by the 
British North America Act, 1867. The American theory 
of constitutional government is that the legislatures are com
posed of delegates from the people, and that certain rights 
and powers only are committed to them, and that the people 
have retained to themselves certain rights necessary to the
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free enjoyment of life aiul liberty which the legislatures have 
liv-n given no power to interfere with, and it is now attempt* 
vd to apply the term “ delegated ” to the bestowal by the 
Imperial upon the Dominion Parliament of the powers of 
legislation conferred by the Confederation and other Acts, 
and in this way to introduce the same theory into the consid
eration of our constitution. The principle of the British 
Constitution is, however, that the people of the State, the 
three estates of the realm, composed of the Sovereign, the 
Lords, and the Commons, arc all assembled in Parliament, 
and that the enactments of Parliament arc those of the 
whole nation, and not of delegates from the people. From 
this necessarily follows the complete supremacy of Parlia
ment, its powers to legislate away the rights guaranteed by 
Magna Charta, the Bill of Bights, or any enactments of Par
liament or charters of the Sovereign. As is said by Lord 
Campbell in Logan v. Burslem,17 “As to what has been said 
as to a law not being binding if it be contrary to reason, 
that can receive no countenance from any Court of justice 
whatever. A Court of justice cannot set itself above the 
Legislature. It must suppose that what the Legislature has 
enacted is reasonable, and all, therefore, that we can do is 
in try and find out what the Legislature intended.”

As this Dominion was intended to be formed “ with a 
Constitution similar in principle to that of the United King- 
<him,” having a Parliament not of an inferior character, but 
<>f the dignity and importance to which I have referred, 
there can be no doubt that, in this respect, it stands in the 
ni me position as the Imperial Parliament with regard to the 
-abject matters upon which it may legislate. That this is so 
has been determined by judicial decision. Mr. Justice
Willes, in Phillips v. Lyre,1* says, “ A confirmed Act of
'hr local Legislature, whether in a settled or conquered 

lony has, as to matters within its competence and the 
1 uiits of its jurisdiction, the operation and force of 
overeign legislation, though subject to be controlled by the 
Imperial Parliament.” In the Goodhue Will Case,™ Draper,

17 4 Moo. 4 I\ C. 204. 300; 7 Jur. 1. l,L. R. 0 Q. B. 1, at p. 20
1" It & S. 1004: 40 L. J. Q. B. 28. 22 L. J. 800. »'• 10 Grant

• by. 382.

Judgment. 
Killam, J.
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Judgment. C.J., having reference to an Act of the Provincial 
Killam,J. Legislature of Ontario, says, “As in England it is a settled 

principle that the Legislature is the supreme power, so in 
this Province 1 apprehend that, within the limits mapped 
out by the authority which gave us our present constitution, 
the legislature is the supreme power.” This view of the 
position of the Provincial Legislatures is upheld by the 
Privy Council in Hodge v. The Queen.7 In Valin v. Lang- 
lois,1* Ritchie, C.J., says, “ I think that the British North 
America Act vests in the Dominion Parliament plenary 
power of legislation, in no way limited orç circumscribed, 
and as large and of the same nature and extent as the 
Parliament of (ircat Britain, by whom the power to 
legislate was conferred, itself had. The Parliament of 
Great Britain clearly intended to divest itself of all 
legislative power over this subject matter, and it is 
equally clear that what it divested itself of, it conferred 
wholly and exclusively upon the Parliament of the 
Dominion.” And this doctrine of a delegation of powers 
cannot be more aptly met than in the judgment of the 
Privy Council in Regina v. Burak,* referred to by my 
brother Taylor. The following remarks of Lord Selbome 
are so applicable that I must repeat them. He says 
(p. 9(14), “ The Indian Legislature has powers expressly 
limited by the Act of the Imperial Parliament, which created 
it, and it can of course do nothing beyond the limits which 
circumscribe those powers. But when acting within those 
limits it is not in any sense an agent or delegate of the Im
perial Parliament, but has and was intended to have plenary 
powers of legislation, as large and of the same nature as those 
of Parliament itself.”

I take it that the plenary powers of legislation conferred 
upon the Parliament of Canada include the right to alter or 
repeal prior Acts of the Imperial Parliament upon subjects 
upon which the Canadian Parliament is given power to legis
late, so far as the internal government of Canada is con
cerned. The powers which the Imperial Parliament alone 
could formerly exercise upon these subjects in our North-
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West, whether by making laws entirely new, or by repeal or 
amendment of existing laws, our Parliament can now exer
cise. Nor do I think that the Imperial Act, 28 & 29 Vie. c. 
till, is inconsistent with that view. Under section 2 of that 
Act, “ Any Colonial law which is or shall be in any respect 
repugnant to the provisions of any Act of Parliament ex
tending to the Colony to which such law may relate, or 
repugnant to any order or regulation made under authority 
of such Act of Parliament, or having in the Colony the force 
and effect of such Act, shall l>e read subject to such Act, 
Order or Regulation, and shall to the extent of such repug
nancy, but not otherwise, be and remain absolutely void and 
inoperative.” This is not in any sense an Act of Interpreta
tion of Imperial Statutes, which is to be considered as part 
of and to be read with Acts of the Imperial Parliament, 
and if it is repugnant to the British North America Act, 
18117, and if by the latter Act powers arc given to the Parlia
ment of Canada without the limitation imposed hy the 
former Act, the British North America Act, as being the 
later one, must prevail. But even without this view, I can
not think that the repugnancy referred to is such as would 
he involved by an amendment or repeal of an Act of the 
Imperial Parliament upon a subject upon which plenary 
powers of legislation were subsequently given to the Parlia
ment of Canada. There could only be considered to be 
repugnancy within the meaning of the Act if it appeared 
hy the Imperial Act that it was to remain in force notwith
standing any subsequent action of the Colonial Legislature, 
or if it were enacted after the plenary powers of legislation 
were granted, and were thus shown to be intended to over
ride any Act which the Colonial Legislature had passed or 
might thereafter pass. It will be observed also that it is 
only an Act of Parliament “ extending to the Colony ” to 
which reference is made in the section cited; and by the 

ist section of the Act, in construing the Act, “ An Act of 
Parliament or any provision thereof,” is only to be said to 
" extend to any colony when it is made applicable to the 

lony by the express words or necessary intendment of any 
Act of Parliament.” And by section 3, “No Colonial law

Judgment. 
Killam, J.
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Judgment, shall he deemed to have been void or inoperative on the
Killam, J. ground of repugnancy to the law of England, unless the 

same shall be repugnant to the provisions of some such Act 
of Parliament, Order, or Regulation as aforesaid.” Thus, it 
was evidently not the intention to exclude the Colonial 
Legislatures from making laws inconsistent with those 
which may have been enacted by the British Parliament for 
Britain or the United Kingdom particularly, and which may 
be in force in the colony solely by virtue of the principle 
that the British subjects settling therein carried with them 
the laws of Britain, or that by conquest the laws of Britain 
came in force. By the fifth section of this same Act, “ Every 
Colonial Legislature shall have and 1h* deemed at all times to 
have had full power within its jurisdiction to establish Couits 
of judicature, and to abolish and re-constitute the same, and 
to alter the constitution thereof, and to make provision for 
the administration of justice therein.” It must surely, then, 
not have been intended that such a Legislature should be 
limited in its establishment of these Courts, and in its regula
tion of the procedure therein, to Courts constituted as those 
of England, and a procedure similar to that which Parlia
ment has thought proper to establish for English Courts, or 
to a jury system which can be traced back to the early age.-, 
of English history, or even to trial by jury at all.

Nor can I see any reason to suppose that it was not in
tended that the Parliament of Canada should not have power 
to legislate regarding the crime of treason in Canada. It 
certainly seems to be given when power is given to make 
laws for the peace, order and good government of Canada. 
Even jurisdiction to declare what shall be and what shall 
not be acts of treason, when committed within Canada, 
against the person of the Sovereign herself, might safely be 
committed to the Parliament of Canada when the Sovereign 
is a part of Parliament, and has also power of disallowance 
of Acts, even after they have been assented to in Her name 
by the Governor-General. The propriety or impropriety of 
providing for the selection of a jury by a stipendiary magis
trate appointed by the Crown to hold office during pleasure,
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0/ reducing to so small a number the peremptory challenges, Judgment.
and other provisions relating to the constitution of the Court Killam, J.
and the mode of procedure to which objection has been made,
is for Parliament and not for the Courts to decide. We can
only decide whether Parliament has, as I think it clearly
appears that it has, even without the Rupert's I^and Act, full
power to constitute Courts and to determine their method of
procedure. With the provision in the Rupert’s Land Act,
authorizing the Parliament of Canada “ to constitute such
Courts and officers as may be necessary for the peace, order
and good government of Her Majesty’s subjects and others ”
in the North-West Territories, it does not appear that there
can be any doubt that such Courts are to be constituted with
power to try a charge of high treason, as well as any other
charge.

That the Canadian Parliament intended that the Court 
constituted under the North-West Territories Act of 1880, 
section Tfi, sub-section 5 and following sub-sections, should 
have power to hear and try a charge of treason, there can be 
no doubt. After provision is made for the trial of certain 
charges in a summary way, without a jury, the provision in 
sub-section 5 is that “ In all other criminal cases (which 
must include a case of high treason) the stipendiary magis
trate and a justice of the peace, with the intervention of a 
jury of six, may try any charge against any person or persons 
for any crime ” (which must include the crime of treason).

Sub-section 10 provides that “ any person arraigned for 
treason or felony may challenge peremptorily and without 
v iuse not more than six jurors.” It was remarked that this 
i- the only mention of treason in the Act, but it was the only 
occasion for its being specially mentioned. In view of the 
peculiar right of challenge in a case of treason, under the law 
- England, it was important to place it beyond doubt, by 
special mention, that in a case of treason as in any other case 

v number of peremptory challenges was to be limited to 
The wording of the sub-section may not be strictly 

rrect, as not recognizing that treason is a felony, but the 
b-section is not on that account of any less importance as
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«Judgment, showing the intention to give to the Court jurisdiction over
KilUm, .1. charge of treason.

I cannot agree with the argument of counsel for the 
Crown, that an objection to the information is not open on 
this appeal, on account of the prisoner having pleaded to the 
charge. lie demurred to the charge, and his demurrer being 
overruled he was obliged to plead. There is no indictment, 
and I do not think" that an objection to the charge need be 
by a formal demurrer. In fact, it appears that the proceed
ings may be of the most informal character. Under section 
17, “ a person convicted of an offence punishable by death ” 
has a right to appeal to this Court, which has jurisdiction 
“ to confirm the conviction or to order a new trial.” There 
can be no appeal until there has been a conviction, and I 
cannot see that the prisoner should be prevented from 
making any point that he may raise in any way before the 
Court below the subject of appeal. If a new trial should in 
any case be granted on the ground of a defect in the charge, 
it would undoubtedly be allowed to the prisoner to withdraw 
his plea when he should be again brought up for trial, if 
this were considered necessary in order to give effect to the 
objection. Indeed, it appears to me that this would not be 
necessary, for I am of opinion that, upon a new trial, every
thing must be begun de novo, and the prisoner asked to plead 
again. There is no Court oentinuing all the time before 
which lie has pleaded ; there must be a new Court established 
for the trial of each charge, and the proceedings upon the 
first trial cannot be incorporated with those upon the second.

In my opinion, it is not necessary that a “ charge,” 
within the meaning of sub-section 5, should be made on oath 
before the Court having the jurisdiction to try the charge. 
By section 7fi, the stipendiary magistrate is given the 
“ magisterial and other functions of a justice of the peace,” 
and power to “ hear and determine any charge against any 
person ” in the manner set out in the various sub-sections of 
the section. 1 take it that the “ charge ” referred to in the 
5th sub-section is one laid before him by information, as 
before a justice of the peace, to procure the committal of a
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party for trial. The charge having been so made he has to Judgment, 
summon the jury and procure the attendance of a justice of Killam, J. 
the peace, and before the Court so constituted the charge is 
to lie tried. This is what has been done in the present in
stance.

The remaining objection of law to the conviction is to 
the method of taking the notes of the evidence. I cannot 
agree in the view that the clause requiring full notes of the 
evidence and other proceedings to be taken upon the trial is 
directory merely. Whether the notes are to be taken merely 
for transmission to the Minister of Justice, as required by 
the 8th sub-section, or with a view also to use upon the 
appeal allowed, it is equally important that they be taken.
If it is only with a view to their transmission to 
the Minister, as the 8th sub-section also provides for the 
postponement of the execution of a sentence of death until 
the pleasure of the Governor has been communicated to the 
Lieutenant-Governor, it is an important part of the procedure 
at the trial that the notes of evidence be taken in order that 
the action of the Executive may be based upon the real facts 
proved; almost, if not quite, as important as that the evid
ence should be laid properly before the jury itself. I should 
not hesitate to adjudge illegal a conviction of a capital 
offence shown to have been obtained upon a trial so con
ducted that these facts could not be properly laid before the 
Executive by the notes of evidence, for which the statute 
provides, taken down during the progress of the trial.

It appears by the certificate of the magistrate that the 
only full notes of the evidence taken at the trial were taken 
by “ short-hand reporters ” appointed by the magistrate.
Although it is not so stated, I think that we may assume 
I bat these notes were taken in what is known as short-hand.
Omnia praesumuntur rite esse acta is a maxim applicable as 
veil in criminal as in civil matters, and if we cannot make 

eh an assumption we must assume them to have been in 
e ordinary form of writing, or at least in such form of writ» 
i? as would satisfy the statute. The statutory provi- 
>n is, that “ full notes ” are to be taken “ in writing.” 
be very definitions of the words “ writing,” and “to
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Judgment, 
Kilium, J.
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write,” arc suffi ci cut to show that the methods of record
ing language covered by the word “ stenography,” come 
within the term “ writing.” The very derivation of the 
word “ stenography ” shows it to mean a mode or modes 
of writing. “ Stenography ” is a generic term which em
braces every system of short-hand, whether based upon 
alphabetic, phonetic, or hieroglyphic principles. There are 
advantages and disadvantages both in stenography and in 
ordinary writing for the purpose of reporting the evidence 
given orally in a Court of justice. The magistrate is not 
obliged to takes the notes himself; he is authorized by the 
statute to cause it to be done by another or others. It has 
not been the practice so far as I know, in any Court in 
Canada to take down verbatim question and answer in 
ordinary writing, and that could not he presumed to be re
quired. If it is not, but the notes are taken in narrative 
form, their accuracy depends largely on the ability of the 
reporter hurriedly to apprehend the effect of question and 
answer and throw them together so as properly to set down 
the idea of the witness. Any system by which question and 
answer are given verbatim is certainly more likely to be 
accurate than this method, notwithstanding the chances of 
error suggested by Mr. Ewart. The short-hand system of 
the reporter may be something which himself alone can 
understand, it may be a system which is known to many, and 
it may be that his notes can be read by many. I think that 
we arc not entitled to assume, for the purpose of holding the 
conviction illegal, that in the present instance it was a 
system understood by the reporter alone, even f that 
assumption should properly lead to that conclusion.

The use of short-hand reporters in the Courts had been in 
vogue for a considerable time in more than one of the Pro
vinces when the North-West Territories Act of 1880 was 
passed ; and when Parliament provided only for the taking of 
the notes “in writing,” without any further limitation of 
such a general word, it may be well understood to have had 
in view a class or method of writing which was in such 
general use. I have felt the more satisfied in coming to this 
conclusion, as it has not been suggested that the prisoner has
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been put under any disadvantage by the system adopted for Judgment, 
reporting the evidence and proceedings, or that the report of KilUm, J. 
the evidence or proceedings is in any respect inaccurate.

The question of insanity is raised upon this appeal as a 
question of fact only. No objection has been made to the 
charge of the magistrate to the jury. The principles laid 
down by the Courts of Upper Canada, under the Act which 
authorized the granting of new trials in criminal cases, and 
which have been referred to by my brother Taylor, appear 
to me to be those which should govern this Court in hearing 
and determining ï from convictions in the North-West
Territories upon questions of fact, except that it is hardly 
accurate to say that the Court will not undertake to deter
mine on what side is the weight of evidence, but only if 
there is evidence to go to the jury. This hardly applies in a 
case like the present. The presumption of law is that the 
prisoner is, and was, sane. The burden of proof of 
insanity, is upon the defence. Macnaghlens Case,1 Regina 
v. Slakes,20 Regina v. Layton.91 Without evidence to go 
tn the jury, the prisoner cannot be acquitted upon 
the plea of insanity. Tf there is in such a case to be 
any appeal after a conviction, it must be on the ground 
that the evidence is so overwhelming in favor of the 
insanity of the prisoner that the Court will feel that 
there has been a miscarriage of justice—that a poor, deluded, 
irresponsible being has been adjudged guilty of that of 
which he could not be guilty if he were deprived of the 
power to reason upon the act complained of, to determine 
by reason if it was right or wrong.

Certainly, a new trial should not be granted if the evid
ence were such that the jury could reasonably convict or 
acquit. Mr. Lemieux laid great stress upon the fact that the 
jury accompanied their verdict with a recommendation to 
mercy, as showing that they thought the prisoner insane.
1 cannot see that any importance can be attached to this. I 
have read very carefully the report of the charge of the 
magistrate, and it appears to' have been so clearly put that 
the jury could have no doubt of their duty in case they

2i> 3 c. & K. 185. =i 4 Cox C. C. 149.

A7D
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Judgment, thought the prisoner insane when he committed the acts in 
Killani, J. question. They could not have listened to that charge 

without understanding fully that to bring in a verdict of 
guilty was to declare emphatically their disbelief in the 
insanity of the prisoner. The recommendation may l>e 
accounted for in many wavs not connected at all with the 
question of the sanity of the prisoner.

The stipendiary magistrate adopts, in his charge to 
the jury, the test laid down in Macnaghten’s ('asex 
Although this rule was laid down by the leading judges of 
England, at the time, to the House of Lords, it was not so 
done in any particular case which was before that tribunal 
for adjudication, and it could hardly be considered as a 
decision absolutely binding upon any Court. I should con
sider this Court fully justified in departing from it, if good 
ground was shown therefor, or, if, even without argument of 
counsel against it, it appeared to the Court itself to be im
proper as applied to the facts of a particular case. In the 
present instance, counsel for the prisoner do not attempt 
to impugn the propriety of the rule, and in my opinion they 
could not successfully do so. It has never, so far as I can 
find, been overruled, though it may to some extent have been 
questioned. This rule is, that “ notwithstanding the party 
did the act complained of with a view, under the influence of 
insane delusion, of redressing or revenging some supposed 
grievance or injury, or of producing some public benefit, lie 
is nevertheless punishable according to the nature of the 
crime committed, if he knew at the time of committing such 
crime that he acted contrary to law.”

Mr. Justice Maule, on the same occasion, puts it thus: 
“ To render a person irresponsible for crime on account of 
unsoundness of mind, the unsoundness should, according to 
the law as it has long been understood and held, be such as 
rendered him incapable of knowing right from wrong.”

The argument for the insanity of the prisoner is based 
to a certain extent on the idea that he was in such a state of 
mind that he did not know that the acts he was committing 
were wrong; that he fancied himself inspired of Heaven, and 
acting under the direction of Heaven, and in a holy cause.
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It would be exceedingly dangerous to admit the validity of 
Mich an argument for adjudging an accused person insane, 
particularly where the offence charged is of such a nature as 
that of which this prisoner is convicted. A man who leads 
an armed insurrection does so from a desire for murder, 
rapine, robbery, or for personal gain or advantage of some 
kind, or lie docs so in the belief that he has a righteous 
cause, grievances which he is entitled to take up arms to have 
redressed. In the latter case, if sincere, he believes it to be 
right to do so, that the law of God permits, nay even calls 
upon him, to do so; and to adjudge a man insane on that 
ground, would be to open the door to an acquittal in every 
case in which a man with an honest belief in his wrongs, and 
that they were sufficiently grievous to warrant any means to 
?-ecure their redress, should take up arms against the con- 
stituted authorities of the land. His action was exceedingly 
rash and foolhardy, but he reasoned that he could achieve a 
sufficient success to extort something from the Government, 
whether for himself or his followers. His actions were based 
on reason and not on insane delusion.

It is true that there were some medical opinions that the 
prisoner was insane, based upon an account of his actions 
and his previous history, but the jury were not bound to 
accept such opinions. The jury had to listen to the grounds 
for these opinions, and to form their own judgment upon 
them. In my opinion, the evidence was such that the jury 
would not have been justified in any verdict other than that 
which they gave; but even if it be admitted that they might 
reasonably have found in favor of the insanity of the 
prisoner, it cannot be said that they could not reasonably 
find him sane.

I hesitate to add anything to the remarks of my brother 
Taylor upon the evidence on the question of insanity. I 
have read over very carefully all the evidence that was laid 
before the jury, and I could say nothing that would more 
fully express the opinions I have formed from its perusal 
than what is expressed by him. I agree with him also in

VOL. I.—T.L.KKI'Tri. 6

Judgment. 
K ilium, J.
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Judgment, saying that the prisoner has been ably and zealously de- 
KiSm^J. fended, and that nothing that could assist his case appears 

to have been left untouched. If I could see any reason to 
believe that the jury, whether from passion or prejudice, or 
otherwise, had decided against the weight of the evidence 
upon the prisoner’s insanity, I should desire to find that the 
Court could so interpret the statute as to be justified in 
causing the case to be laid before another jury for their 
consideration, as the only feelings we can have towards a 
fellow creature who has been deprived of the reason which 
places us above the brutes, are sincere pity and a desire to 
have some attempt made to restore him to the full enjoy
ment of a sound mind.

The prisoner is evidently a man of more than ordinary 
intelligence, who could have been of great service to those of 
his race in this country; and if he were insane, 
the greatest service that could be rendered to the 
country would be, that he should, if possible, be restored to 
that condition of mind which would enable him to use his 
mental powers and his education to assist in promoting the 
interests of that important class in the community to which 
he belongs. It is with the deepest regret that I recognize 
that the acts charged were committed without any such justi
fication, and that this Court cannot in any way be justified 
in interfering.

In my judgment, the conviction must be affirmed.

Conviction affirmed.
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THE CANADIAN PACIFIC RAILWAY CO. v. THE 
TOWN OF CALGARY.

Tar sale—Injunction—Appeal to Court of Revision—Estoppel.

An injunction may be granted to restrain a tax sale. The limits of 
such jurisdiction discussed.

It is not necessary that exemption from taxation should be raised 
before the Court of Revision, and a party, wrongfully assessed by 
reason of exemption, is not estopped by appealing to the Court of 
Revision.

[Court of Q. B. Manitoba in banc, December 17th, 1SS7.

This was an appeal bv the plaintiffs to the Court of 
Oueen’s Bench for the Province of Manitoba in banc, under 
the statute in the behalf, from the judgment of a Judge of 
the High Court of Justice of the North-West Territories 
allowing a demurrer to a claim for an injunction to restrain 
the sale of the plaintiff’s lands for taxes. As the right of 
appeal to the Manitoba Court is now abolished, the parts of 
the judgment relating thereto are omitted.

J. S. Ewart, Q.C., and J. Stewart Tapper, for the plain
tiffs, the appellants.

Ghent Davis and E. P. Davis, for the defendants, the 
respondents.

\ December 17 th, 1887.]

The judgment of the Court (Taylor, C.J., and Kil- 
i'.am, J.; Wallbridge, C.J., having died after the argument) 
was delivered by Killam, J.:—

This Court has several times granted injunctions to re
strain sales of land for taxes; and it appears proper that this 
should be done where a sufficient equitable ground for such 
relief is shown. The principles upon which such injunc
tions arc issued are quite as applicable in the North-West 
Territories as in this Province. No case of the kind has

Note: This report is taken from ."> Man. R. 37, by permission 
"f the Benchers of the Law Society of Manitoba.

Statement.



I augment. 

Killnm, .1.

ERU1TOR1E8 LAW REPORTS.

conic before the Court in banc, and I can find none reported 
as having come before the Courts of the Province of On
tario, from whose statutes both our Municipal Act and the 
Municipal Ordinance of the North-West Territories arc so 
largely derived. Suits of this nature have, however, been 
very common in the United States, and in many of the States 
such injunctions are very freely granted, though in many 
others and in the Supreme Court of the United States a much 
more limited view of the jurisdiction is taken. The proper 
limits of the jurisdiction seem to be most correctly stated in 
the Courts of the State of New York and in the Supreme 
Court of the United States.

In Doies v. The City of ChicagoField, J., says: “There 
must be some threatened injury of this kind distinguishing 
it from a common trespass and bringing the case under some 
recognized head of equity jurisdiction, before the protective 
remedy of injunction can lie invoked. ... It must 
appear that the enforcement of the tax would lead to a multi
plicity of suits, or produce irreparable injury, or, where the 
property is real estate, throw a cloud upon the title of the 
complainant, before the aid of a Court of Equity can be 
invoked.” Similar language is used in Hannewinklex. George
town;2 Hey wood v. The City of Buffalo;8 The Susquehanna 
Bank v. The Supervisors of Broome County.4 While in the 
State Bailroad Tax Cases,B the Supreme Court appeared 
inclined to extend this jurisdiction more widely in the case 
of municipal than in that of State taxes, vet the same prin
ciples were applied by that Court to cases of municipal taxes 
in The Union Pacific It. Co. v. Cheyenne;9 and The City of 
Milwaukee v. Koefiler.1

In Ileywood v. The City of Buffalo;8 it was held that if 
the tax be illegal and void on the face of the records show
ing the assessment, and evidence of extrinsic facta be 
necessary to show the tax to be illegally imposed, then there 
is not such a cloud on title as calls for the interposition of 
a Court of Equity.

*11 Wall. 108. 
•in Wall. 547.

*14 N. Y. 534. *2 Otto «15. *110 U. 8. 210.
*25 N. Y. 312. "113 V. 8. 510.

7
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For the purposes of this case we arc not required to go Judgment, 
j art her than the most limited view taken by these Courts, but Killam, J. 
we are of opinion that within the limits thus laid down the 
jurisdiction can properly be exercised.

If in assigning the reason first given by the learned Sti
pendiary Magistrate for allowing the demurrer, he meant to 
express the opinion that any objection to this assessment on 
the ground of exemption must be made to the Court of Revi
sion, and that the decision rendered by that Court, or upon 
appeal from it, would be final upon this point, we cannot 
agree with him. The contrary view appears necessarily to 
follow upon the cases of Charleton v. Alway;* Bristol Over
seers v. Wait;9 and Marshall v. Pitman.10 The principle 
of these cases was thus applied under the similar Municipal 
Act of Ontario, m The Municipality of Berlin v. Grange 11 

The Township of London v. The G. W. R. Co.;12 and Mc- 
Carrall v. Watkins,13 and this application was approved in 
the Supreme Court of Canada by Richards, C.J., in Nicholls 
v. Gumming.14

Appeal allowed.

Ml A. & E. 993; 3 V. & D. 818; 9 L. J. Q. B. 237. »1 A. & E. 264;
N. & M. 359; 3 L. J. M. C. 71. **2 M. & Scott. 745 ; 9 Bing.

595; 2 L. J. M. C. 33. "1 U. C. E. & A. 279. '*17 U. C. Q. B. 262.
1J19 U. C. Q. B. 248. “1 S. C. R. 411.
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Statement.
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BRITTLEBAXK v. GRAY-JOXES — GRAY-JONES 
CLAIMANT.

Married woman—Separate eatatv—X. IV. T. Act—Interpleader.

The claimant was married in England. By her marriage settlement, 
there were settled upon her, to her separate use, certain moneys 
over which she was given a power of appointment; she exercised 
the power by appointing a part to her own separate use. This was 
paid or sent to her in the Territories. With it she bought farm- 
stock, which was used on her farm; but it was found as a fact that 
it was the husband who carried on the farming operations. In 
the absence of evidence that the husband had constituted himself 
a trustee for the wife,

held, that the farm stock hail become the husband's property, not 
withstanding the settlement or the provisions of the N. W. T. Act.

[Court of Ç. B. Manitoba in banc, December 17th, 1S87.

This was an interpeader issue tried before a Stipendiary 
Magistrate of the North-West Territories. Judgment was 
given in favor of the execution creditor; the claimant 
appealed, under the statute on that behalf, to the Court of 
Queen’s Bench of Manitoba, in banc.

The appeal was argued on the 15th February, 1887.
J. S. Ewart, Q.C., for the claimant.
Apart altogether from statute, but under equitable doc

trines, goods purchased with money, part of separate estate, 
are separate estate: (lore v. Knight,l Jarman v. 1 Yoollotonr 
Darkin v. Darkin,3 Fitzgibbon v. Pike,* Duncan v. Cashing 
It is not necessary that there should be a trustee, Ex p. Si- 
both* Even if husband in possession, there is a presumption 
against a gift to him: Oamber v. Camber,T Keeny v. Good," 
Newlands v. Paynter,• Rich v. Cockell,10 Parker v. Brooke." 
Equitable interests may be relied on in interpleader proceed
ings: Shingler v. Holt,12 Duncan v. Cashing Ex p. Sibeth.6

'2 Yoru. 585; Pro. Ch. 255; 1 Ir. Eq. It. 404. \1 T. It. 018; 1 It. 
It. 780. *17 Renv. 578; 23 L. .1. Ch. 800; 2 W. It. 135. *5 L. It. Ir. 
487. *L. It. 10 C. P. 554: 44 L. .1. C. P. 225; 32 L. T. 407: 23 W 
It. 501. «14 Q. B. I». 417: 54 L. J. Q. R. 322; 33 W. It. 550. ’18 
Penn. St. 303. M21 Penn. St. 340. «4 My. A- Cr. 408; 10 Sim. 377. 
'It Vos. 300: 7 It. It. 227. "0 Vos. 583. »7 II. & N. 05; 30 L. J.
Ex. 322; 7 Jur. X. S. 800; 4 L. T. 70; 0 W. It. 871.
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Again, under N.-W. T. Act, 43 Vic. c. 25, ss. 57-62, a mar
ried woman may have separate real estate; she may own a 
farm and lienee necessarily stock for it: Ashworth v. Out
turn,'* Lovell v. Newton.'1 The onus is on the plaintiff to 
show that the chattels are not part of the separate estate: 
dore v. Knight.'

11’. II. Culver, for the execution creditor.
The statute will he construed strictly: Wishart v. 

McManus,'* Kramer v. Glass.'* By the marriage the goods 
became the property of the husband: Snell’s Eq. 344. Goods 
purchased with the wife's money become the property of the 
husband: Carne v. Brice.'1 If the wife purchases chattels 
with her separate money and hands them over to her hus
band without any agreement, they are his: Shu le g v. Shuley.'* 
To hold the husband a trustee there must lie clear proof of an 
agreement: Be Whittaker, Whittaker v. Whittaker,'9 Hopkins 
v. Hopkins,20 Woodward v. Woodward.2' If cattle bought to 
enable husband to carry on farm they arc liable for his debts: 
Lett v. Commercial Bank22 Jlaslinton v. Gill.2* As to sepa
rate trading: see Campbell v. Cole2* Murray v. McCollum,2* 
Harrison v. Douglas20 Laporte v. Costick,21 Lumley v. 
Timms,2* Meakin v. Samson,29 Irwin v. Maughan,30 Foulds 
v. Curtelett.*1

\ December 17th, 1887.]
The judgment of the Court (Taylor, C.J., and Kil-

I am, J.; Wallbridge, C.J., having died after the argument) 
was delivered by—

Taylor, C.J.—The appeal in this case from the North- 
West Territories was argued, and judgment reserved, only a 
few days before the 49 Vic. c. 25, Dom. came into force by

”5 Ch. D. 088: 40 L. .Ï. Ch. <187: 87 !.. T. 85; 25 W. It. 81X1. “4 C. 
IM>. 7; 3» L. T. «00; 27 W. It. 300. "1 Man. R. 213: "10 V. C. C. IV 
175. * 7 M. & W. 183: 10 !.. J. Ex. 28: 8 I>. I». <\ 884: 'll Pago. X. Y. 
::«3. "21 Oh. I). 057; 51 L. J. Ch. 737; 4<1 L. T. 802; 30 W. R. 787. 

7 O. R. 224. "0 Jur. X. K. 882: 3 DeG. J. & 8. 072 ; 8 L. T. 740;
II W. It. 1007. **24 U. C. y. It. 55s. - < ,u ivf \ t. it. «20 n :

1 It. It. 783. “7 O. It. 127. “8 O. Ap. R. 277. *40 ü. C. Q. R. 410. 
31 L. T. 434; 23 W. R. 131. ”28 L. T. «08; 21 W. It. 494. "28 U. 

C. C. P. 355. *"2« V. C. C. P. 455. "21 U. C. C. P. 3«8.

Argument.
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•hidgment. 
Taylor, C.J.

[VOL

virtue of a proclamation of the Govcrnor-in-Council. In 
several cases, also appeals from the North-West Territories, 
heard in Easter Term, the question of the jurisdiction of this 
Court to hear appeals brought before, hut not disposed of at 
the time of that Act being brought into force, was argued at 
considerable length. These cases were heard subject to the 
objection that the Court had no jurisdiction, judgment upon 
that point, as well upon others, being reserved. Since then 
the 50 and 51 Vic. c. 28, Dom. has been passed for the pur
pose of removing any doubt as to the jurisdiction of this 
( ourt to hear such appeals.

This was an interpleader issue, the question to be decided 
being, the ownership of certain cattle and farm stock. These 
were seized under an execution issued by the plaintiffs, upon 
a judgment against the defendant, and the wife of the latter 
claimed them as her separate property. The issue was tried 
in a summary way by Stipendiary Magistrate Richardson, and 
decided in favour of the execution creditor. From his find
ing the personal representative of the claimant, who has died, 
appeals.

The claimant, who was married in England, had certain 
moneys secured by marriage settlement, to her separate use. 
Over these moneys she had a power of appointment which she 
exercised by appointing part of the fund to herself to her 
separate use. Vnder this appointment the money was paid 
over to her by the trustees, and she brought it, or had it sent 
to the North-West Territories. In 1883 she bought land 
there, upon which she went to live in the spring of 1884.

About that time a man was sent to Ontario to purchase, 
with money of the claimant, and he did purchase, some 
horses, cows and pigs.

One horse had been bought before, and cattle were 
bought afterwards, with funds supplied by the claimant.

In May, 1884, the husband, who had up to that time 
been carrying on business in Winnipeg, came to live on the 
farm.
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The magistrate finds that he was the farmer, and car- Judgment, 
i ivd on the farming operations, the horses, cattle and stock Taylor, C.J. 
living used for the purposes of the farm.

The laws in force in the North-West Territories, seem to 
he the laws which existed in England on the 15th day of 
July, 1870, except so far as these have been varied, or added 
to. by statutes passed by the Dominion Parliament, or by 
Ordinances made by the Lieutenant-Governor, under the 
authority of Dominion Statutes, 32 and 33 Vic. c. 3, s. 5; 34 
Vic. c. 16, s. 4; 38 Vic. c. 41), s. 6; 43 Vic. c. 25, ss. 8 and 9; 
and Order-in-Council of 26th June, 1883.

The Imperial Act, 33 and 34 Vic. c. 93, is not in force 
there, having been passed only on the 9th August, 1870. The 
rights of married women as to separate property are governed 
by the provisions of 43 Vic. c. 25, ss. 57 to 62, Dom., which 
are the same as those of the earlier Act, 38 Vic. c. 49, ss. 48 
to 53, Dom. Under these Acts it would seem to be only the 
real estate of a married woman, the rents, issues and profits 
of that real estate, also her wages and personal earnings, any 
acquisitions therefrom, and all proceeds and profits from any 
occupation or trade carried on by her separately from her 
husband, or derived from any literary, artistic, or scientific 
skill, and all investments of such wages, earnings, money or 
property, which are separate property, free from the debts or 
disposition of her husband.

The reference to personal property in the 58th section, 
and to chattels in the 62nd section, cannot be taken as ex- 
lending the provisions of the Act to personal property 
generally.

In those sections the reference is plainly to personal 
property or chattels for carrying on a separate trade or busi
ness, or in which wages or earnings have been invested. In 
• onstruing such a statute, which is a departure from the 
1 ommon Law, it is against principle and authority to m- 
I'nge any further than is necessary for obtaining the full 
Measure of relief or benefit the Act was intended to give.

Kraemer v. Glass.™
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Judgment. The claimant liere, having money settled to her sepa- 
Taylor, C.J. rate use, executed a power of appointment in her own favour, 

and received the money from the trustees.
It was after that no longer under the protection of the 

settlement. She then brought it to the North-West Terri
tories, investing it in cattle and farm stock, which at once, 
upon being purchased by her, became by force of the mar
riage, the property of her husband. Milner v. Milne**3 
Carne v. JiriceM

The cases cited, to the effect that the husband will, in 
equity, be regarded as a trustee for his wife of her separate 
estate, which may be found in his possess ion, do not seem 
to apply.

The property here had ceased to be separate property, 
properly speaking. Besides, there is nothing in the evidence 
to show that the husband had constituted himself a trustee 
for her.

In the recent ease of In re Whittaker, Whittaker v. Whit- 
taker,*• it was said by Bacon, V.C., at p. Gti2, “ there must be 
some proof furnished of a clear and unequivocal determina
tion and intention of the husband to constitute himself a trus
tee.” In Durkin v. Durkin,3 there was produced a book in 
which the husband acknowledged that the dividends and 
the interest were received for the benefit of the wife, and so, 
ns Lord Komilly said, there was evidence in writing of a 
trust.

The appeal should in my judgment be dismissed with 
costs. This conclusion may be come to without any feeling 
of regret, such as exists in many cases, that the property of 
the wife is Wing taken to pay the debt of the husband, for 
here there is not a particle of equity in favour of the wife’s 
claim. The judgment, under which the goods were seized, 
was one recovered for the price of lumber supplied to the 
husband for the purpose of building a house upon land, 
which was under the statute, the wife’s separate estate.

Appeal dismissed with costs.

ss3 T. 11. «31.
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BKITTLEBANK v. ORAY-JONES.—THOMPSON & 
NELSON, CLAIMANTS.

KfcauUon—Notice—Seizure—Custodia Ivy is — Abandonment — Security — 
Interpleader.

<iuods wore seized under execution by the Sheriff, who left them in 
possession of the judgment debtor's wife, who claimed to be the 
owner, upon her agreeing to hold them for him. Some months 
after the Sheriff, under the same writ, took the goods, which were 
then in the possession of the claimants, Thompson & Nelson. 
They claimed to have bought from one Hodgson, who claimed to 
have bought front the wife after the original seizure.

Held, in view of *• The Administration of Civil Justice Ordinance, 
1884,” see. that there was no abandonment by the Sheriff; 
that he was right in resuming actual possession, and that, there
fore, the execution prevailed over the claimants’ title.

[Court of Q. B. Manitoba in banc, December 17th, 1SS7.

This was an interpleader issue tried before a Stipendiary Statement. 
Magistrate of the North-West Territories. Judgment was 
given in favour of the execution creditor. The claimants ap
pealed, under the provisions of the statute in that behalf, to 
the Court of Queen’s Bench for the Province of Manitoba 
in banc.

The appeal was argued on the 10th February, 1887.
J. 8. Ewart, Q.C., for the claimants.
The sheriff states he did not receive any notice of claim 

from the defendant’s wife. After seizure he left the goods 
not in the possession of the claimants, but in that of the 
defendant and his wife on the promise of a bond. We con
tend this was a withdrawal of possession. The stock was 
purchased with moneys subject to the marriage settlement, 
and was taken to the farm on which the defendant’s wife 
lived. Hodgson bought from the wife and the claimants 
from him, and he was then in possession. There was an 
kindonment of the seizure; they were not in the custody of 

kw when either Hodgson or the claimants acquired title.
The claimants assert a right as bona fide purchasers without

t See “The Judicature Ordinance” C. O. (1808), Rule 447,
- Iiich is practically in the same words.
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Argument, notice. The Della,1 If oust ou n v. Sligo.2 The Mercantile 
Law Amendment Act, 10-20 Vic. c. 07, s. 1. Young v. Short * 
Churchill on Sheriffs, 211: Blades v. Annulate* Boberlson v. 
Fortune,5 //a;*/ v. Reynolds.° The criterion seems to be
whether trespass would lie: Foster v. Glass.1 The marital 
rights of the husband cannot be set up against the claimants: 
Shiny 1er v. //o//.* It being shown that the wife had separate 
property, the presumption is that what was acquired there
with is also separate property: Gore v. Knight.• Though in 
the husband’s possession the presumption is there is no gift: 
Keirlands v. Paynter,10 /ftc/i v. Cockell,11 Parker v. Brooke.12

IV. If. Culver, for the execution creditors.
“ The Administration of Civil Justice Ordinance, 1884 

(Ord. 3, 1884), s. 83, prevents what took place being 
an abandonment. The sheriff shows that the defendant’s 
wife promised to hold for him. Section 37 takes the case 
back to the law under the Statute of Frauds. It is shown 
that the execution was received the 14th November, 1885. 
The Mercantile Law Amendment Act is not applicable. The 
claimants admit they knew of the execution. The form of 
the issue shows the onus is on the claimant: Atkinson on 
Sheriffs, 182; Churchill on Sheriffs, 257; Messenger v. 
Clark;'3 Schouler on Husband and Wife, s. 247; McQueen 
on Husband and Wife, 19.

f December 17 th, 1887.]

The judgment of the Court (Taylor, C.J., and Kil- 
lam, J; Wallbridge, C.J., having died after the argument) 
was delivered by—

Taylor, C.J.—This was an interpleader issue as to a 
part of the same cattle and farm stock, which were litigated 
over in the case just disposed of.

'45 L. J. I\ 111; 1 V. D. 303; 35 L. T. 370; 25 W. R. 40. *21» 
Ch. I». 448; 52 L. T. 00. *3 Man. R. 302. 41 M. A 8. 711; 14 R. R. 
555. *0 V. C. C. 1*. 427. *13 V. C. C. I\ 501. *20 V. C. Q. B. 277. 
•7 If. & N. 05; 30 L. J. Ex. 322; 7 Jiir. N. 8. 866; 4 L. T. 70; 9 W. 
R. 871. *2 Vern. 535; l‘re. Ch. 265; 1 Ir. Eq. R. 4«H. >#4 My. & Cr. 
408; 10 Sim. 877. "0 Yen. 300: 7 R. R. 227. ”0 Vos. 583. “5 Ex. 
388; 10 L. J. Ex. 300; 14 Jur. 748. .
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The cattle and other stock were seized by the sheriff on Judgment, 
the Nth of January, 1885. After the seizure, the sheriff left Taylor, C.J. 
them in possession of the judgment debtor and his wife, who 
claimed to he the owner of them, they agreeing to find secur
ity. Upon their failure to do so, the sheriff allowed them 
still to remain, the wife, the claimant, agreeing to hold them 
for hint. In October, 1885, he heard that they were being 
removed, and on the 12th of that month lie directed a bailiff 
to again seize them, which ho did.

They were then in the possession of the claimants, who 
allege that they bought them from one Hodgson, who had 
bought them from the wife. The finding of the Stipendiary 
Magistrate was adverse to the claimant, who now appeals.

It was contended that the cattle and stock were not at 
the time of the sale to Hodgson in the custody of the law, as 
the sheriff had, by leaving them as he did, abandoned the 
seizure. I do not sec how it can be said there was an aban
donment by the sheriff, in view of the N.-XV. Ordinance of
1884, No. 3, cl. 83.
(That clause, which follows those providing for inter

pleader proceedings, says, “ Pending the adjudication of any
! I such claim, the sheriff or other officer may, upon proper

security being given him, by bond or otherwise, for the forth
coming and delivery to him of the property taken, or the 
value thereof when demanded, permit the claimant to retain 
possession of the same, until there shall be final adjudica
tion in respect of the same; but in every such case it shall be 
competent for the said sheriff or other officer, at any time he 
diall see fit,do resume the actual and absolute possession and 
custody of the said property, notwithstanding such bond or 
security.”

The sheriff acted strictly in accordance with this clause. 
N\ hat security is to be taken is not prescribed. He may per
mit the property to remain in possession of the claimant on 
security being given “by bond or otherwise,” and here the 

« curity he took was the undertaking of the claimant to hold 
ihc goods for him. He did so at his own risk of the security 
I'cing defective, and then when he heard the goods were
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Judgment. being removed, he again took actual possession of them, as 
Taylor,C.J. the Ordinance permitted him to do.

By clause 37 of the Ordinance, “ Goods, chattels, per
sonal property, and lands and interests therein shall be bound 
by the delivery of process against the same to the officer 
charged with the execution thereof to be executed.” This 
agrees with the 29 Car. 2, c. 3, s. 1C.

It was argued for the execution creditor, that the Ordin
ance having been passed by the North-West Council, the 
Imperial Act 19 & 20 Vic. c. 97, s. 1, cannot be now in force 
in the North-West Territories.

I do not know that it is important to consider whether 
it is so or not. That Act only provides that no writ shall pre
judice the title acquired by any person bona fide, and for 
valuable consideration before the actual seizure thereof, pro
vided such person had not at the time he acquired such title 
notice that the writ or any other writ bv virtue of which the 
goods might be seized, had been delivered to, and remained 
unexecuted in the hands of the sheriff.

The claimants can never claim the benefit of that sta
tute, for not only did they buy after the cattle had been 
seized, but the claimant Thompson, when examined, said he 
knew when he bought that Hrittlebank had this judgment 
and execution. Nor can the claimants shelter themselves 
behind any title acquired by Hodgson, as purchaser bona fide, 
and for valuable consideration, for whether Hodgson knew of 
the judgment or execution, or not, which is not shown by 
the evidence, it appears from an exhibit proved at the trial 
that he bought after the cattle had been seized.

Having held in the other case that these cattle were 
liable to be seized for the debt of the husband, and the claim
ant having failed to show such a title to them as* would de
feat the execution, the appeal should be dismissed with costs.

Appeal dismissed with costs.
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THE QUEEN v. O’KELL.
Certiorari—Findings of fact—Scienter—Mens rca.

The applicant was convicted, under the N. W. T. Act, s. 05, for 
having in his possession intoxicating liquor without the special 
lH>rmission in writing of the Lieutenant-Governor. On a motion 
for a certiorari to quash the conviction:—

Held. (1) Following Harbor v. Nottingham <t Grantham Ry. Co.,' and 
It. v. Grant,- that where the charge is one, which, if true, is within 
the Magistrate’s jurisdiction, the findings of fact by him are con-

(2) That, as the Statute does not express knowledge by the 
accused of the intoxicating character of the liquor, to be an 
essential element of the offence, first, it was not necessary for the 
prosecution to allege or prove it; secondly, that it was necessary 
for the accused to prove not merely that he had no such know
ledge, but that he hud been misled without fault or carelessness 
on his part.

[Court in banc, June 11th, 18S7.

T. C. Johnstone, on the 9th June, 1887, moved on notice Argument, 
for a rule calling on Justices of the Peace to shew cause why 
a writ of certiorari should not issue for the return of a cer
tain conviction.

D. L. Scott, Q.C., appeared contra, and the matter was 
argued on the motion for the rule.

The facts with the grounds upon which the motion was 
made and the points raised in argument appear in the judg
ment.

[June Uth, 1887.]

Rouleau, J., not having been present at the argument, 
look no part in the judgment. The judgment of the re
mainder of the Court (Richardson, Macleod, Wetmore, 
and McGuire, JJ.) was delivered by

McGuire, J.—Arthur O’Kell applies for a Writ of Cer- 
liorari to return a conviction made by Messrs. Jarvis and 
Norman, two Justices of the Peace, dated May 29th, 1887, 
whereby the defendant was convicted for that he, the said 
Arthur O’Kell, within the space of twelve months last past, 
!o wit, on the 23rd May, 1887, at the house known as the
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Judgment. “ Canteen,” near the North-West Mounted Police Barracks, 
McGuire, j. near Regina, had in his possession a quantity of intoxicating 

liquor, without the special permission in writing of the 
Lieutenant-Governor of the North-West Territories contrary 
to the form of the statute in such case made and provided, 
in order that the same be quashed upon the grounds:—

(1) That there was no evidence that the liquor found 
in his possession was intoxicating within the mean
ing of the statute;

(2) That if the said liquor was in fact intoxicating, there 
was no evidence that the applicant knew it; but on 
the contrary, there was evidence that he did not 
know it.

As to the first ground, we are of opinion after hearing 
counsel lor O’Kell, and for the convicting Justices, and 
reading the depositions, that there was evidence that the 
liquors in question were intoxicating. The testimony of Dr. 
Jukes was that they contained from 3.9 to 8.1 per cent, of 
proof spirit or about one-half these quantities of pure alco
hol, and that ordinary fermented malt liquor beer usually 
contains only from 4 to G per cent, of proof spirits. He also 
said that the liquors tested by him were all intoxicating, if 
taken in sufficient quantities, a qualifying remark that ap
plies to all intoxicants.

There was also the evidence of Constable Frederick 
Smith, that one of the three kinds of liquor found in the 
applicant’s possession, had, in fact, intoxicated him.

There was therefore, not only some, but also substantial, 
evidence before the Justices on which to base the conclusion 
they arrived at. Whether that conclusion was right or not 
is not a matter which, on this application we can review, the 
law is clear that where the charge is one that if true is 
within the Magistrate’s jurisdiction, the finding of the fact* 
by him is conclusive and is not open to review here. Barber 
v. Nottingham if* Grantham By. Co.J Beg. v. Grant.2 We arc

'15 C. R. N. 8. 720; 33 L. J. C. V. 103: 10 Jur. N. 8. 200; 0 !.. 
T. 820: 12 W. It. 370. *14 Q. B. 43; 4 New S.-*». Cns. 13: 10 L. .1. 
M. C. 50; 13 Jur. 1020.
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not, however, to be understood as suggesting that even 
il we were trying the case on the merits we would feel hound 
to arrive at the same conclusion the Magistrate did, or that 
in any case where there may be any, even slight, evidence of 
the presence of alcohol, a conviction should be sustained.

As to the second ground relied on by the applicant, two 
questions arise. Is ignorance of fact a defence in a case of 
this kind? and, if it is: is there evidence on w'hich the magis
trates could come to the conclusion that the facts did not 
support the applicant's contention?

The section under which the applicant is charged, does 
not require that the offender shall “ knowingly ” have intox
icating liquor in his possession, and it is not, therefore, neces
sary for the prosecution to allege or prove a scienter. (See 
Bishop on Statutory Crimes, s. 1022.) Neither was it suffi
cient for the applicant to prove that he had no knowledge of 
the intoxicating quality of the liquors in question. He should 
have gone further and shown that he was misled, without 
fault or carelessness on his part. (See Bishop on Statutory 
Crimes, s. 1022. Bishop on Criminal Law, ss. 301-310. 
Limit's Case, Cro. Car. 338; 1 Hale 42-43.) A party must 
not shut his eyes to the character of the liquor he is selling; 
he must exercise a reasonable degree of care in ascertaining 
whether the liquor is intoxicating or not. Moreover the onus 
is upon him to show that after careful investigation and in
quiry, he honestly lielieved that the liquors in question were 
not intoxicating. Did defendant O’Kell produce such testi
mony, and if so was the evidence on this point all one way? 
If the evidence was conflicting, or if it did not satisfy the 
magistrates, we are not here to review the decision arrived at. 
The magistrates were the judges on that point. They had be
fore them the evidence of Constable Smith that on the 21st, 
**nd, and 23rd of May, he had been served by the applicant, 
in person, with liquor similar to some tested by Dr. Jukes, 
;ind subsequently found in applicant’s possession, and that the 

quor so served intoxicated him. Was the applicant unaware 
iliat this man was being intoxicated by the liquor so given 

in and drunk in the applicant’s presence and on his prem-
VOL !.—T.L.REPH. 6

Judgment. 
McGuire, J.



82 TERIUTOIUES LAW KEPOUTM [VOL.

•fudgmt-nt. ises? If lie was, can it be said that he could not by reason- 
MoGuire, J. able investigation have ascertained what effect it produced 

on Smith? It was also in evidence that the liquor in appli
cant's possession had nearly if not quite as much alcohol in 
it as in ordinary beer. Ought not the ant, a dealer in 
such things, to have been able, had he exercised that care 
required of him, to ascertain whether the liquor so sold by 
him was in fact intoxicating or not? All this was evidence 
for the magistrate in arriving at a conclusion as to whether 
the applicant had established his innocence. It was for the 
magistrate to be satisfied on this point, and if the evidence 
as a whole did not convince him that the defence of inno
cence had been established, this Court does not feel justified 
in reversing their finding.

The Court is against the applicant upon both grounds, 
and therefore refuses his application.

Motion dismissed.

4
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DICKIE v. DUNN.
Hale of ëpcciftc chattel—Implied tcanauty of title—Ecldoiict.

The defendant sold to the plaintiff n in a re, then, us was assumed in 
the absence of evidence to the contrary, in the defendant’s 
possession.

lit Id, following Raphael v. Hurt.1 and liroicn v. Cockbum,* and dis
tinguishing Hurley v. Attenborough,1 that the sale being one of n 
specific article, and there Indug no evidence that the vendor did not 
intend to assert ownership, but only to transfer such interest as he 
might have, there was an implied warranty of title.

The defendant having arranged with the plaintiff that a third party 
should hold the mure pending settlement of the dispute about the 
title, ami having, upon ins|>ecting the adverse claimant’s alleged 
title, authorized the custodian to give her up to the claimant,

Held, sufficient evidence, by way of admission, on which the trial 
•fudge could reasonably find a breach of the warranty.

[Court in banc, June 11th, 1SS7.

This was an appeal by the defendant from a judgment 
of Richardson, J., in favor of the plaintiff.

The facts and the points involved appear in the judg
ment.

T. C. Johnstone, for the defendant, the appellant.
D. L. Scott, Q.C., for the plaintiff, the respondent.

[J une 11th, 1887.]

Rouleau, J., not having been present at the argument, 
took no part in the judgment. The judgment of the re
mainder of the Court (Richardson, Macleod, Wetmore 
and McGuire, JJ.) was delivered by—

Wetmore, J.—The statement of claim in this case 
alleged that the defendant by warranting that he had the 
lawful right and title to sell and dispose of a certain mare, 
>old the same to the plaintiff. The breach assigned was that 
be had not title, and that the plaintiff was obliged to deliver 
up the mare to the person who had the lawful title, and lost 
her and claimed damages from the defendant.

’1 Cab. & E. 325. *37 U. C. Q. B. 502. *8 Ex. 500; 18 L. J. Ex. 
148; 13 Jur. 282.

Statement,
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Judgment. 
Wetmore, J.

TEHHITOHIE8 LAW HEl'URTN. [VuL,

The statement also contained other counts which, in the 
view we take of the case, are not material.

It appeared on the trial before my brother Richardson, 
that the plaintiff bought this mare from the defendant on 
the 17th April, 188(1, and paid him $135 in cash for her. 
Then he took her away and brought her lrnck and left her 
with the defendant until the 10th May following, under an 
arrangement whereby the defendant was to stable and feed 
her at the rate of $2 per week, the plaintiff during this time 
occasionally using the animal. On the loth May, this mare 
was seized and taken from the defendant's stable by one 
McKinnon, who claimed to do so under a mortgage. It did 
not appear by whom this mortgage was made, or to whom, or 
when or where it was made. McKinnon took the mare to 
tlie stable of one McKinnct. Subsequently the defendant 
and McKinnon were at McKinnet’s stable, when defendant 
told McKinnct that he was to hold and keep the mare until 
they were both present, and consented to either one taking 
her. After the mare was seized, the plaintiff met the defen
dant, who told him that the mare had been seized, and re
quested him to go to his office and meet his lawyer who would 
advise whether the seizure was valid or not. The plaintiff 
went there and met Stevenson (whom it seems to be admitted 
was the legal adviser of the defendant, and acted as his agent' 
in this matter.) Stevenson asked McKinnon to produce his 
mortgage, and when he produced it objected to it, as it was 
not a certified copy, and advised the defendant to take the 
mare into his possession. The defendant called in a con
stable, who requested McKinnon to surrender the animal, 
which he refused to do. The defendant then told the plain
tiff that it had been arranged that the mare was to remain 
in McKinnet’s stable until the title to her was settled. After
wards the plaintiff, defendant, Stevenson and McKinnon met; 
McKinnon produced what he claimed to be a certified copy 
of a mortgage by which he was entitled to the mare. It does 
not appear that anything else was done or anything said on 
that occasion, but on the very same evening, the defendant 
and Stevenson being together, one of them gave directions 
for McKinnct to give up the possession of the marc to



DICKIK V. DUNN. 85' I

McKinnon, which was done, and McKinnon took the mare Judgment, 
away the next morning. The defendant called no witnesses. Wetmore, J. 
The learned Judge gave judgment for the plaintiff, and from 
this judgment the defendant appeals.

The defendant contends, in the first place, that as there 
was no express warranty by him of title to this property, 
the judgment ought to have been for the defendant. This 
raises the question whether a warranty of title will be im
plied on a sale of a specific chattel in the possession of the 
vendor at the time ol' sale. (There was no direct evidence 
whether or not the mare was in the defendant’s possession 
at the time of sale, but in the absence of such evidence it will 
Ik- presumed that she was.) This question is one which has 
been very much discussed in both English and American 
Courts. There is no doubt that under the civil law there is 
such a warranty, and the great weight of the American 
authorities is in the same direction. In England, however, 
the question seems to have been somewhat unsettled, until 
the late case of Haphael v. Hurl,1 in which it was held that 
there was an implied warranty of title on the sale of certain 
Cnited States bonds, which had been originally stolen from 
American holders. The leading case for the contention of 
the defendant is Morley v. Attenborough.8 That very able 
Judge, ltaron Park, in delivering judgment in that case, 
certainly propounds the broad general principle, that there is 
no implied warranty on the sale of a specific chattel, but it 
was not necessary for the decision of that case to pro
pound any such doctrine. The defendant in that case was 
a pawnbroker; the article sold, and with respect to which the 
action was brought, was one pawned with him, and in de
livering judgment the learned Judge states 3 Ex p. 512, “ It 
appears unreasonable to consider the pawnbroker, from the 
nature of his occupation, as undertaking anything more than 
that the subject of sale is a pledge and irredeemable, and 
that he is not congnizant of any defect of title to it.” That 
<tcms to us to contain all that it was necessary to decide for 
tin- purpose of that case. In another part of his judgment 
ihe learned Baron is reported 3 Ex p. 512 as follows: “We 
do not suppose that there would be any doubt if the articles
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Judgment, jjro bought in a shop professedly earried on for the sale of

Wet more, .1. goods, that the shopkeeper must he considered as warranting 
that those who purchase will have a good title to keep the 
goods purchased. In such a ease the vendor sells ‘as his 
own,* and that is what is equivalent to a waiTantv of title.” 
In Eirhholz v. Banimter,* this doctrine was held to he good 
law. We fail to distinguish any difference in principle be
tween the case of a man, selling property over a counter 
in a shop, and selling it in a stable, or on the street, It 
seems to us that he just as much sells “ as his own ” in the 
one ease as in the other, unless, to use the language of Mr. 
Benjamin, “ it be shown by the facts and circumstances of 
the sale, that the vendor did not intend to assert ownership, 
hut only to transfer such interest as lie might have in the 
chattel sold.” In this case before the Court, there was no evi
dence of any such facts and circumstances. Although the gen
eral principle laid down by Baron Park has been quoted with 
approval by several very eminent judges, we prefer to adopt 
the reasoning and views of the Court in Brown v. Cockburn,2 
as expressed by Chief Justice Harrison, from page 602 to 
607, and to adopt the principle laid down in Raphael v. flir/,1 
before referred to. We are of opinion, therefore, that there 
was an implied warranty of title on the sale of the mare in 
question.

The next question is whether there was any evidence of 
title in McKinnon and out of the defendant at the time he 
sold to the plaintiff, so as to enable the plaintiff to maintain 
the aetion. We think there was evidence which warranted 
the learned Judge in finding that the defendant admitted 
the right of MeKinnon to take the mare away, and there
fore his title to her. We are not prepared to say, nor is it 
necessary for the purposes of this case, to decide whether or 
not the defendant might not have shown by evidence that as 
a matter of fact McKinnon had no title. It is sufficient that 
he did not attempt to do so. It has been urged that the 
mortgage in question was made in Manitoba and was not

«17 C. R. N. R. 708: .14 L. J. C. V. 10.1; 11 Jur. X. R. 15; 12 L. 
T. 76: 1.1 W. R. 00. ,
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registered in the North-West Territories. There is no evid- Judgment, 
vnve of that. It is true that the plaintiff testified “ that Wetmore, J. 
Stevenson told him” that a mortgage made out in Manitoba 
<li<! not hold in the North-West Territories against a bona fide 
purchaser, but that does not amount to evidence either, that 
this particular mortgage was made in Manitoba, or was not 
registered in the North-West Territories. He further testifies 
on cross-examination that he had heard that the chattel mort- 
gage was not registered in the North-West Territories, and 
not valid against a bona fide purchaser. This is hearsay, and 
proves nothing, and does not establish that the mortgage was 
not so registered, especially in the teeth of the defendant’s 
arrangement, that the marc was to remain in McKinnet’s 
stable until the title to her was settled, and then on inspec
tion <>f McKinnon’s title, authorizing McKinnet to give her 
up. The judgment of IIis Lordship Mr. Justice Richardson 
will be affirmed, and the appeal dismissed with costs.

Appeal dismissed with costs.
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WALTEBS ET AL. v. THE CANADIAN PACIFIC 
BAILWAY COMPANY.

Common carriers—Tenuination of transit—Warehousemen—Conditions— 
Negligence — Railway Act — Discharge of goods — Judicature 
Ordinance.

The defendant company between the 30th April and the 4th May 
received goods at Winnipeg from the plaintiffs for carriage. The 
goods were addressed to the plaintiffs, in some instances, “ Prime 
Albert,” in others, “ Prince Albert, via Qu’Appelle,” in others 
“ Prince Albert, Qu’Appelle,” in others, “ Duck Lake. Qu'Appelle,” 
in others “ C/o George Hanwell, Qu'Appelle.” Of the places 
named, only Qu’Appelle was a station on the company’s line. Tin- 
goods were destroyed by fire about noon, on the 13th May. They 
had arrived at Qu’Appelle from day to day between the 5th anu 
noon of the 22th May, and were apparently on the same days put 
in the company’s freight sheds. The plaintiff’s agent at Qu'Appelle 
was aware each day of the arrival of the goods.

llcld, following Mayer v. (1. T. It.,1 that the company’s duties as 
common carriers had ceased before the tire, and that they were 
liable, if at all, only ns warehousemen.

The shipping note was endorsed inter alia with conditions to the 
following effect.

No. 3. That the company should not be liable for damages occa
sioned by fire.

No. 5. That the defendants should not be liable for any goods 
left until called for or to order, and warehoused for the 
convenience of the owner, consignor or consignee, and that 
delivery should he considered complete and the responsibility 
of the company should terminate when the goods were placed 
in its sheds or warehouse (if there be convenience for 
receiving the same) at their final destination, or when the goods 
should have arrived at the place to be reached on the company’s 
railway, and that the warehousing of all goods should be at the 
owner’s risk and expense.

No. 10. That all goods addressed to consignees at points beyond the 
places where the company had stations, and respecting which no 
directions were received at those stations, should be forwarded to 
their destination by public carrier or otherwise as opportunity 
offered, without any claim for delay against the company for want 
of opportunity to forward them, or they might, at the discretion 
of the company, be suffered to remain on the company's premises, 
or be placed in shed or warehouse (if there were such convenience 
for receiving them) pending communication with the consignees at 
the risk of the owners as to damage thereto from any cause what
soever;. but delivery should be considered complete, and all its 
responsibility should cease when such other carrier should have re
ceived notice that the company was prepared to hand him the 
goods for further conveyance; and that the company should not 
be responsible for any loss, misdelivery, damage or detention that 
might happen to goods sent by it, if such loss, misdelivery, damage 
or detention, occurred after the goods arrived at said stations or 
places on its line nearest to the points or places they were consign
ed to or beyond its said limits.

*31 U. C. C. r. 248
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Per Richardson1, J.—The goods having reached Qu'Appelle, condi
tions 3 and 5 applied and protected the company.

Per Wbtmorb, J.—The Consolidated Railway Act, 1870, s. 25, ss. 4,t 
did not prevent an agreement being made that when the goods 
should reach the point on the company's railway to which they 
were to be carried, a certain act or dealing with the goods by the 
company should constitute n discharge of the goods within the 
meaning of the statute, and that thereupon the character of the 
company should be changed from that of common carriers to that 
of warehousemen, and that conditions 5 and 10 constituted such an 
igrecment.

Per McGuire, J.—Independently of the conditions, the company 
was not liable even as warehousemen: the company in this capacity 
being bound to use only ordinary care, and there was no evidence 
of negligence.

Held, tier Curiam.—That the Consolidated Railway Act, 1870. s. 27, 
s.-s. 14 applies to an action charging the company with negligence 
as warehousemen, and therefore, the action not having been com
menced within six months, was barred. 

roe Wbtmorb and McGuire, JJ.—1The Consolidated Railway Act, 
1S79, s. 25, ss. 4,t applies only to receiving, transporting and dis
charging.

It being contended that the jury having found that the company had 
not performed its contract by delivery of the goods, the Court could 
not find that the character of the defendant company had been 
changed from that of common carriers to that of warehousemen, 
mi the ground that the effect would be to draw an inference of 
fact inconsistent with the finding of the jury, which is not 
permissible under Judicature Ordinance, 188(5, s. 331.§

Per Wktmore, J.—The section refers to inferences of fact incon
sistent with the finding» of the jury, when such finding is within 
the province of the jury.

[Court in banc December 7th, 1557.
This was an appeal by the plaintiffs from the judgment of 

Hichardson, J., in favor of the defendants. The appeal was 
argued on the 8th and Oth June, 1887, when judgment was 
reserved. The facts and the points involved appear in the 
judgment.

T. C. Johnstone and F. Devcrly Iioberfson, for the plain- 
till's, the appellants.

J. A. M. Ail'ins, Q.C., J. Secord and W. II. Culver, for 
il»-1 defendants, the respondents.

[December 7th, 1557.]
Kichardsox, J.—111 this action the plaintiffs seek to 

recover damages for the non-delivery of certain goods of the

+ “ The Railway Act ” (1888). 51 Vic. c. 2ft, s. 240, s.-s. 3, is in 
'!"• same terms, t “ The Railway Act ’> (1888), 51 V. c. 2ft. s. 287. 
h 1. is practically the same terms, except that the limitation first 
1 "lioned is “ one year.” §The Judicature Ordinance, Con. Ord.
1 isftS), e. 21. Rule 507 is in the same terms.

8U

Statement.
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Judgment, plaintiffs* received by the defendants at Winnipeg, as coin- 
Kiohardson.J. mon carriers, charging that the goods were on the 13th May, 

1883. destroyed by lire through the negligence of the de
fendants by:

il) Not using proper precautions against the dangerous 
escape of cinders, sparks, &c., from the chimney or 
ash-box of a locomotive, which, in passing a ware
house, wherein the plaintiffs’ goods were placed 
alongside the line of railway at Qu’Appelle station, 
emitted cinders, sparks. &c., by reason of which the 
warehouse and plaintiffs’ goods were set on fire and 
burnt:

(?) Allowing dried grass, shavings, and inflammable 
matter to accumulate and remain beneath the ware
house and plaintiffs* goods, which became ignited, 
and set tire to and destroyed said warehouse and 
goods.

The plaintiffs further claimed to recover $4,200, on the 
ground that an adjustment of their loss at this sum had, 
after the loss and before suit, been arrived at and agreed to 
be paid by defendants.

The defendants not only denied liability to the plain
tiffs in any manner, but set up that as more than six months 
had elapsed after the loss was sustained and before suit, the 
plaintiffs could not recover. The action was commenced 
the 23th March, 1883, and tried at Itegina the 13th Decem
ber, 1886, a jury being empanelled to decide the questions of 
fact. The burning of the goods in question was not denied 
at the trial, and some evidence was adduced to show that 
underneath the warehouse, in which the goods were when 
burnt, and which was not enclosed at one end, some shavings 
and rubbish had collected on the ground, but that the fire, 
which consumed the warehouse, was communicated to it 
from this rubbish, was not established. The space between 
the warehouse and the ground was several feet. There was 
proof that shortly before the fire occurred a locomotive had 
passed, but nothing to indicate that either its management
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wii« cureless, or that the machine was in any wise defective Judgmont. 

ill it< working parts. Richardson,.).

There was evidence that on the 30th April and 4th 
May. 1883, and on some intermediate days, the defendants 
received certain goods of the plaintiffs’ for carriage in the 
usual way; the terms and conditions upon which they were 
received 1 icing endorsed upon the hack of both the request 
note* given to the defendants at time of shipment, and the 
shipping hill given to the plaintiffs, filed at the trial. These 
formed the contract between the parties, and this contract, 
as I interpret it, was that the defendants should transport 
tin- goods in question from Winnipeg to Qu’Appelle and 
then* deliver them to the plaintiffs, if ready to take delivery, 
on arrival, or within a reasonable time, hut if not, that the 
defendants might warehouse them, when they would remain 
wholly at the plaintiffs’ own risk.

There was no question but that all the plaintiffs’ goods 
were carried to Qu’Appelle and there placed in defendants’ 
warehouse, and there was evidence that the last of them,
“ a few packages,” arrived at or near noon of the 12th May,
IN,Si; also, that the fire, which consumed them, occurred 
about or shortly after noon of the 13th May; that, for 
receiving these goods and tending them on to their destina
tion beyond the line of railway, one Han well was plaintiffs’ 
agent; that he was aware of the arrival of all the goods and 
had requested that they should remain in defendants’ ware
house, he not being ready to forward them; also, that Han- 
well himself received delivery of some other goods, which 
arrived in the saute car with the plaintiffs’ last shipment on 
12th May. It was thus apparent that a reasonable time 
for taking delivery of this shipment was allowed to the plain
tif.

At the close of the plaintiffs' case their right to recover 
w i' challenged in point of law, and the objection then raised 
was reserved, and subject to such reservation, some questions 
won* put to the jury by tile Judge and answered, as appears 
l»' the record. It then appears that, after argument upon 
f whole case, the Judge ordered that the defendants should 
h. \o judgment, from which the plaintiffs now appeal.



92 TE K IUT» Mil ES LAW REPORTS. [ V» IL.

Judgment. The question now before the Court is in effect: Was 
RioliardHon.J. this judgment right, or, if not, what judgment should now 

be given y The Court have been favoured with most elaborate 
arguments by learned counsel on both sides.

In my opinion, following Mayer v. 0. T. I?.,1 the de
fendants' duties, as carriers of the goods in question, ceased 
before the fire, and the only character in which they could 
be held liable, if at all, is that of warehousemen. Holding the 
goods, therefore, as warehousemen, at the time they were 
destroyed, do the special terms and conditions, on which the 
defendants received them, apply in their favour?

No. 3 of the conditions says: “Nor will the company be 
liable for damages occasioned by fire.”

No. 5: Nor will the company be liable for loss or dam
age done to goods left until called for, and warehoused for 
the convenience of the parties to whom they are consigned 
and in all cases herein not otherwise provided ” (and 1 am 
not aware of any other provision in the present case) “ the 
delivery of the goods shall be considered complete and the 
responsibilities of the company shall terminate when the 
goods are placed in the company's warehouse at the place to 
be reached on the company’s railway. The warehousing of 
all goods shall be at the owner's risk and expense.”

These conditions, 3 and 5, were, to my mind, intended 
when the contract was made, to apply to a state of things 
which, in the contemplation of the parties, might arise after 
the goods reached Qu’Appelle. And as there has been no 

to prove any other agreement, the plaintiffs are 
thereby, it being evident that the goods were ware

housed at Qu’Appelle station for the convenience of the 
plaintiffs, the parties to whom the same were consigned. 
The plaintiffs’ ease has thus failed. T take no notice of the 
adjustment alleged in the plaintiffs’ statement of claim. 
There was no evidence to support it, and in the argument it 
seems to have been abandoned. Neither do I think it 
necessary here to refer to the objection that the action should 
have been brought within six months, beyond expressing 
my entire concurrence in the views on that head expressed

C-B
62



93I.) WAl.TEttH ET Al.. V. CANADIAN PACIFIC H. W. Cf*.

h\ my brothers Wet more and McGuire, whose written Judgment, 
judgments in this case I have had the privilege of perusing. Richard wn,.!.

In my opinion the appeal should be dismissed with costs.

Wktmore, J.—This action was commenced in the High 
( ourt of Justice by summons issued on the 25th March, 1885.
The plaintiffs claimed compensation for the loss of certain 
goods of the plaintiffs’, which were destroyed by fire, while 
in defendants’ warehouse at Qu’Appelle. [His Lordship here 
stated the pleadings fully.]

At the trial before my brother Kichardson it appeared 
in evidence that the goods in question were shipped by the 
defendants’ railway at Winnipeg addressed to the plaintiffs,
Miiue of them “ Prince Albert,” others of them “ Prince 
Albert, Qu’Appelle,” others “ Prince Albert via Qu’Appelle,” 
others ** Duck Lake, Qu’Appelle,” and some of them to the 
cure of “George Han well, Qu’Appelle.” 11 an well resided at 
Qu’Appelle at the time the goods were lost, and Walters, one 
of the plaintiffs, swore that he did the forwarding at Qu’- 
Appvlle for him, and Hanwell, who was examined under a 
vummission issued in this cause, swore that he acted as the 
plaintiffs* agent in receiving and forwarding their freight, 
and that the manner in which such freight was forwarded 
was that the plaintiffs sent freighters to Qu’Appelle. and 
notified him (Hanwell) when to expect them. This evidence 
was uncontradicted. Prince Albert and Duck Lake are situ
ated at a distance from the defendants’ railway, and it was 
i’"t disputed that Qu’Appelle was the station on such railway 
to which goods for those points were usually carried by rail 
and from thence forwarded by freighters; or that Qu’Appelle 
wa> the station on the line of railway nearest to Prince 
Albert and Duck Lake. It also appeared in evidence that 
the first consignment of the goods in question had arrived 
ut Qu’Appelle from one to two weeks prior to the occurrence 
of the fire by which they were destroyed, and that the last 
consignment arrived on the 12th of May, the day before the 
tin occurred, in a car with goods for other persons. There 
Mu no evidence to show the description or value of the 
flood- which arrived on the 12th of Mar. or of those which
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Judgment, had arrived previously. All the goods, however, prior to 
NVetmore, J. the time of the fire had been unloaded from the cars and 

placed in the defendants’ freight shed or warehouse. On 
the 13th of May a fire occurred, by which this warehouse 
and all the goods in it were destroyed. The fire was first 
noticed underneath the platform of the warehouse. A short 
time before the fire broke out an engine had passed over 
the line on the track which ran alongside of the warehouse. 
It also appeared that a portion of this platform had not 
been boarded up at the side or end, that the weather previ
ously had been very dry, that high winds prevailed, that 
large quantities of straw, dry hay, shavings and other rub
bish of an inflammable nature had been blown about by the 
winds, and some of the witnesses swore that a quantity of 
this inflammable material had accumulated under this plat
form. This was, however, contradicted by the defendants’ 
witnesses.

The shipping notes, under which the goods in question 
were received and carried by the defendants, were 
put in evidence, by which it was agreed that they were to 
be received and transported subject to certain terms en
dorsed upon such shipping notes, some of which terms I will 
have occasion to refer to hereafter.

In answer to questions put to them by the learned 
Judge the jury found:—

(1st.) That the defendants received the goods for car
riage to Qu’Appelle.

(2nd.) That they so carried the said goods.
(3rd.) That they were not delivered to the defendants, 

because they were burned.
(4th.) That they did not know positively what origi

nated the' fire, but they believed it to have origi
nated by a spark from one of the defendants’ 
engines in passing.

(5th.) That the defendants were guilty of negligence in 
not boarding in their building and platform to 
the ground to prevent the gathering of rubbish 
under the same.
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The jury did not find, nor was it left to them to find 
whether or not, in consequence of such neglect, rubbish had 
actually accumulated under the platform, or, if it had, 
whether it contributed to the loss.

The plaintiffs’ statement of claim was framed under 
section 13 of Ordinance No. 3 of 1884, which provides that: 
•• The clerk, on receiving from any person * * * a plain 
statement in writing of his complaint or cause of action, 
or particulars of his claim in the form of an account, 
and, in case of a trespass or wrong complained of, 
with the amount of damages claimed against any other 
person, * * * shall file the same in his office
and issue a summons.” A copy of the statement of claim 
was, under the practice, served on the defendants with a 
copy of the summons. The statement of claim served the 
same purpose as the declaration under the practice of the 
Courts at Westminster. It was urged on behalf of the 
plaintiffs that this statement should not be governed by nice 
distinctions as to the form of the action or the cause of 
action set out in it; that it was merely a history of the trans
actions or matters on which the right to relief was founded, 
and that, if it disclosed a state of facts which, if supported 
by the evidence, would entitle the plaintiffs to recover, they 
should recover accordingly, whether the right was founded 
<m a breach of contract or on a tort, or on both. I am 
rather disposed to concur with this contention, but it is not 
necessary to decide that for the purposes of the case. I will 
however, assume it to be good law. It was then urged, on 
behalf of the plaintiffs, that the statement of claim, the 
evidence, and the findings of the jury, disclosed a state of 
lads which entitled the plaintiffs to recover from the defen
dants for breach of contract as common carriers in not de
livering the goods, and that such right to recover was not 
barred by the limitation provided by section 27 of the Con
solidated Hailway Act, 1879. Assuming that the evidence 
did disclose the state of facts represented for the plaintiffs, I 
am inclined to concur, also, in this view of the law, although 
pos-ibly it may not be necessary to decide that point either 
f"i the purposes of this case. The defendants’ obligation or

Judgment. 

Wetmore, J.
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Judgment, contract as common carriers, unless limited by some special 
Wetmore, J. agreement with the plaintiffs, or by some notice, condition or 

declaration which they might lawfully make or give, was to 
carry and safely deliver the goods at all risks, save only “the 
act of God or the Queen's enemies.” In that case they were 
insurers of the goods, and if they failed to deliver they would 
have committed a breach of their contract, and would he 
liable therefor, and that whether such failure was brought 
about by their own negligence or wrongful act in managing 
their railway, or by the negligence or wrongful act of another 
person, or by accident. A suit instituted to recover for such 
a breach would not, in my opinion, be a suit instituted for 
“ indemnity for any damage or injury sustained by reason of 
the railway,” because the neglect or wrongful act of the 
defendants in the construction, maintenance, use or manage
ment of the railway would not be the gist of the action. The 
gist of the action would be the breach of contract before 
stated. The question then arises: Do the facts proved in 
evidence in this case bear out the contention on the part of 
the plaintiffs? I think they do not. While the ordinary lia
bility of a common carrier is as before stated, it is quite clear 
that such liability could, at common law, be limited by 
special contract, even as against the carrier's gross negli
gence. or that of his servants. (Sec Angell on Carriers («5th 
Ed.) section 275, note (a), and the cases there cited.) The 
power so to limit this liability still exists, except in so far as 
it is prevented or controlled by some statutory enactment. 
Condition No. 5, endorsed on the shipping note, and which 
the plaintiffs agreed to, provided that the defendants would 
not be liable for “ any goods left until called for or to order, 
and warehoused for the convenience of the parties to whom 
they belong, or by or to whom they arc consigned, and in 
all cases when herein not otherwise provided, the delivery 
of the goods shall be considered complete and the responsi
bilities of the company shall terminate when the goods arc 
placed in the company’s sheds or warehouse (if there be 
convenience for receiving the same) at their final destination, 
or when the goods shall have arrived at the place to be
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reached on the said company’s railway. The warehousing Judgment, 
of all goods will be at the owner’s risk and expense,” and Wetmore, .1. 
oniii No. 10 endorsed on the shipping note, and also 
agreed to by the plaintiffs, provided “ That all good» ad
dressed to consignees at points beyond the places at which 
the company have stations, and respecting which no di
rection to the company shall have been received at these 
Mations, will be forwarded to their destination by public 
carrier or otherwise, as opportunity may offer, without any 
claim for delay against the company for want of opportunity 
to forward them, or they may, at the discretion of the com
pany, be suffered to remain on the company’s premises, or be 
placed in shed or warehouse (if there be such convenience 
for receiving the same), pending communication with the 
consignees, at the risk of the owners as to damage thereto 
from any cause whatsoever. But the delivery of the goods by 
the company will be considered complete, and all the respon
sibility of the said company shall cease, when such other 
carrier shall have received notice that the said company is 
prepared to hand him the said goods for further conveyance, 
and it is expressly declared and agreed that the said Canadian 
were no conditions on the shipping notes, which in any 
loss, mis-delivery, damage or detention that may happen to 
goods sent by them, if such loss, mis-deliverv, damage or 
detention occur after the said goods arrive at said stations 
or places on their line nearest to the points or places which 
they are consigned to or beyond their said limits.” There 
were no conditions on the shipping notes, which in any 
way altered these conditions cited, in so far as they affected 
these goods. If the operation of these conditions is not 
nfleeted by any statutory provisions, and if the finding of 
the jury that the defendants received the goods for carriage 
to Qu’Appelle is correct, the discharge of them was complete 
and the responsibilities of the defendants in respect thereto 
«s common carriers terminated when they were placed in 
• he warehouse at Qu’Appelle, and they would only lie liable 

case of loss or damage, if liable at all, as warehousemen.
It might possibly be urged that some of these goods at any

VOL. I. —T L.HEI'TH. 7
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Judgment, rate were addressed to consignees “ at points beyond the
Wetmore, J. places at which the company have stations,” and so would 

be embraced by the provisions of the 10th condition above 
set out. I am of opinion, however, that the 5th condition 
would embrace them, because it was established in evidence, 
and not disputed, that the course adopted in forwarding the 
plaintiffs’ goods from Qu’Appelle was that they sent their 
own freighters and took them away. I think it fair to as
sume that the defendants’ servants and agents had knowledge 
of this course, and therefore it might be fairly inferred that 
this was a case in which instructions had been received at the 
station not to forward these goods by public carrier. But 
supposing these goods were embraced by this 10th condition, 
the plaintiffs had agreed thereby that when the goods had 
arrived at the station they might be warehoused there and 
that they would be at their, the plaintiffs’, risk. Under this 
agreement the goods were so warehoused, and from that 
time, as under the 5th condition, if any liability attached to 
the defendants for loss or damage, it would be as warehouse
men and not as carriers. It was urged, however, that these 
conditions did not relieve the defendants, and that their 
liability as common carriers continued because the loss was 
occasioned by the negligence of the defendants, and there
fore they came within the provisions of sub-section 4 of sec
tion 25 of the Consolidated Railway Act, 1879. Assuming 
that the loss was occasioned by the negligence of the defen
dants, it will be necessary to examine this sub-section of that 
Act and the preceding sub-sections to ascertain what the 
duties of the defendants arc in respect to goods offered to 
them for transportation, and to what extent they arc limited 
respecting notices, conditions or declarations relating to such 
goods. Sub-section 2 provides that trains shall be started 
and run at regular hours, and that sufficient accommodation 
shall be provided for “ the transportation of all such pas
sengers and goods as are, within a reasonable time previous 
thereto, offered for transportation at the place of starting, 
and at the junctions of other railways, and at usual stopping 
places established for receiving and discharging way-passen
gers and goods from the trains.” Sub-section 3 provides
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“that such passengers and goods shall be taken, transported Judgment, 
and discharged at, from and to such places, on the due pay- Wetmum, J. 
ment of the toll, freight or fare legally authorized therefor.”
That is, such goods are to be taken, transported and dis
charged at, from and to such places as are mentioned in the 
preceding sub-section, namely, at, from and to the place of 
►farting, at, from and to the junctions of other railways, and 
at, from and to the usual stopping places established for 
receiving and discharging way-passengers and goods from 
the trains. These two sub-sections prescribe the statutory 
duties upon the defendants for receiving, transporting and 
discharging goods, and it will be noticed that there is no 
duty cast upon the defendants to carry or forward goods 
to points beyond their line of railway — they are merely 
thereby bound to receive goods at a point on their line of 
railway, and carry them to another point on their line of 
railway and there discharge them. Then sub-section 4 pro
vides “that the party aggrieved by any neglect or refusal 
in the premises shall have an action therefor against the 
company.” That is, the party aggrieved by any neglect or 
refusal (so far as goods are concerned) in taking such goods 
at such a point on the line of railway, and transporting them 
lu another and discharging them there shall have an action 
therefor against the company, and as the sub-section goes 
on to say, “ from which action the company shall not be 
relieved by any notice, condition, or declaration, if the 
damage arises from any negligence or omission of the com
pany, or of its servants.” That is, if in the receiving of 
goods, for instance, and the transportation thereof from one 
point of the before stated line of railway to another, and the 
discharging them at such last mentioned point, the goods 
arc damaged or lost through the negligence or refusal of the 
company or its servants, or any other damage is occasioned 
by such neglect or refusal, the company shall not be relieved 
b.v any notice, condition or declaration. And so, in the 
(hand Trunk Railway Co. v. Vogel,2 the Supreme Court of 
1 anada held that when the property in question in that suit

*11 S. C. It. 012.
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Judgment, was damaged while in course of transportation, through the 
Wetmore, J. negligence of the defendants’ servants, the defendants, under 

sub-section 1 of section B5 of The Consolidated Railway Act, 
1879, were not relieved from liability by a condition in the 
shipping note, which, without that sub-section, would have 
relieved them. But I can see nothing in this sub-section of 
the Act, or in the Grand Trunk Railway Co. v. Vogel? which 
would cut down or in any way limit the effect of an agree
ment by which the shippers have agreed that when the goods 
shipped by the defendants’ line of railway have reached the 
point on such line to which they were to be carried, a cer
tain act or dealing with the goods by the company should 
be equivalent to a discharge of the goods within the meaning 
of the statute, and that, thereupon, the character of the 
defendants should be changed from that of common carriers 
to that of warehousemen. And I think that is exactly what 
the plaintiffs have done in this case by agreeing to the con
ditions endorsed on the shipping notes hereinbefore set out. 
They, in substance, agreed that when these goods reached 
Qu’Appelle station, and were placed in the defendants’ 
freight sheds or warehouse, it would be equivalent to a 
discharge of the goods by the defendants as common 
carriers, and that from that time they should hold them as 
warehousemen at the plaintiffs’ risk. I am of opinion, 
therefore, that when the goods in question were destroyed 
by the fire the defendants had fulfilled their contract as 
common carriers, and that they held such goods as ware
housemen. Now, warehousemen are not insurers of the 
property in their custody. If loss or damage occurs to any 
such property, it is necessary to aver and prove negligence 
in order to render them liable. In other words the negli
gence or wrongful act or omission that occasioned the 
negligence is the gist of the action. The next question that 
arises is, was the negligence or wrongful act or omission 
which occasioned the damage, committed or omitted in and 
about the “ construction, maintenance, use or management of 
the railway.” If it was, T think, under the great weight of 
authority and the fair reading of the section, it would be a
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suit instituted “for indemnity for damage or injury sus
tained by reason of the railway,” within the meaning and 
intention of section 27, sub-section 1 of the “ Consolidated 
Railway Act, 1879.” The only negligence on the part of the 
defendants that the jury have found is their omission to 
board in their building and platform to the ground, to pre
vent the gathering of the rubbish under the same. Assuming 
that the rubbish, in consequence of such omission, gathered 
under this building and platform, and that this contributed 
to the loss, (if it did not, of course the defendants are 
not liable), but assuming that it did, by section 17 of the 
defendants’ charter, as set out in 44 Vic. c. 1, Statutes of 
1881, page 20, The Consolidated Railway Act, 1879, as 
far as the same is applicable and subject to certain excep
tions which do not affect the point in question, is incorpor
ated with such charter. By sub-section lfi of section 5 of 
that Act, the expression “ the railway,” means “ the railway 
and the works by the special Act authorized to be con
structed.” Among the powers given to the company, they 
have, by section 7, sub-section 8 of the same Act, conferred on 
them the power “to erect and maintain all necessary and 
convenient buildings, stations, depots, wharves and fixtures, 
and from time to time to alter, repair or enlarge the same.” 
It will hardly be disputed that this gave the defendants the 
power to erect and maintain the freight shed in which the 
goods in question were stored at the time of the fire, and the 
platform about it. The omission to board in this building 
and platform, must therefore, have occurred in the course of 
either the construction, maintenance, use or management of 
such building and platform, and was, therefore, occasioned 
by “ reason of the railway.” I am, therefore, of opinion 
that the limitation provided by section 27, sub-section 1 of 
the Consolidated Railway Act, 1879, applies, and that 
this suit was instituted too late, but I am further of opinion 
that the plaintiffs are estopped by the conditions of the 
agreement, which I have before set out, from recovering in 
this suit. They have chosen to agree that when the goods 
are warehoused they shall be at their risk. It was quite 
open to them to make such an agreement, and it would not

Judgment. 
Wetmore, J.
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Judgment, be effected by sub-section 4 of section 25 of The Consoli- 
Wetmore, J. dated Kailway Act, 1879, because that part of the agree

ment was not intended to operate until after the goods had 
been Lui'on, transported, and discharged, within the meaning 
of that sub-section. It was, however, urged that, under 
section 231 of The Judicature Ordinance, 188f>, the Court 
had no power to draw inferences of fact inconsistent with 
the finding of the jury. And that, as the jury had found 
that the defendants had not performed their contract by 
delivery of the goods, the Court could not find that the 
character of the defendants had been changed from that of 
common carriers to that of warehousemen. That section of 
the Ordinance, however, must mean that no inferences of 
fact inconsistent with the finding of the jury can be drawn 
when such finding is within the province of the jury. If a 
question of law has been submitted to them, or a question 
which should have been decided by the Judge and the jury 
have found contrary to law this Court is not bound by such 
finding; or if a question has been submitted to them which 
should not have been submitted, the Court is not bound by 
the finding. Now, the question here was not so much 
whether the goods had been delivered, but whether they had 
been discharged within the meaning of sub-sections 3 and 4 
of section 25 of “ The Consolidated Kailway Act, 1879;” and 
as there was undisputed testimony that the goods had been 
warehoused, this question depended entirely on the con
struction to be given to the statute and to a written agree
ment between the parties. This was a matter entirely for 
the Judge, and not for the jury. I may just add that taking 
the whole evidence on the point together, I have very 
serious doubts whether there was any evidence to leave to a 
jury that the negligence of the defendants which they found, 
contributed to the loss. However, I do not put my judg
ment on that ground, but on the other grounds which I have 
discussed. I am of opinion that the judgment of His Lord
ship, Mr. Justice Kiehardson, should be affirmed and this 
appeal dismissed with costs.
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McGuire, J.—In this action the plaintiffs appeal from Judgment. 
Ilie judgment of Mr. Justice Richardson, before whom the McGuire, J. 
same was tried at Regina at the sittings of the High Court of 
Justice, in December, 188G, with a jury, the verdict being 
for the defendants. The plaintiffs claimed compensation for 
the loss of goods delivered, by them to the defendants, to be 
carried from Winnipeg to Qu Appelle, and which were burned 
in the defendants’ freight shed at Qu’Appelle on the 13th of
May, 1883.

The statement of claim may be condensed as follows:—
That the defendants, being a duly incorporated railway 
company, and carrying on its business as common carriers 
by virtue of the statutes in that behalf, received at Winni
peg, as such common carriers, goods of the plaintiffs to be 
carried to Qu’Appelle and to be delivered to the plaintiffs, 
and all things happened to entitle the plaintiffs to have the 
said goods safely carried and delivered; that the defendants 
carried said goods to Qu’Appelle, and there deposited them 
in the defendants’ warehouse, part of their railway, to be 
there kept by the defendants for the plaintiffs for reward in 
that behalf; that in addition to the said line of railway and 
warehouse, defendants had an engine which under their man
agement was driven near the said warehouse, and through 
the negligence or improper conduct of the defendants in 
the management (1) of the engine, or (2) of their rail
way, engine and warehouse, or (3) of their railway 
and warehouse, a fire started and destroyed the plain
tiffs’ goods, and the defendants did not deliver the same to 
the plaintiffs; that when they demanded indemnity from the 
defendants, the latter promised to pay them the value of the 
said goods, but did not do so.

The defendants pleaded not guilty by statute; that the 
goods were delivered; denial of breach of contract; denial 
of the contract; that special conditions of contract exempted 
them from liability, and denied all negligence and obligation 
generally.

At the trial certain questions were put to the jury and 
answered as follows:—(See judgment of Richardson, J., 
supra.)
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Judgment. 
McGuire, J.

Richardson, J., reserved judgment till a subsequent 
day, when he delivered judgment for the defendants. From 
this judgment the plaintiffs appeal.

The appeal was argued before the Court in banc in Juno 
last and judgment reserved till the present sittings.

It will be observed that the defendants arc sued as a 
railway company duly incorporated, and that they are 
described as common carriers under the statutes in that 
behalf, which must mean their special Act and the general* 
railway Act. The statement of claim seems to me to be 
aimed at the defendants as wrongdoers in respect of certain 
alleged negligence or improper conduct, rather than as 
carriers who have failed to fully discharge their duty as 
such, for it is admitted that they carried the goods and then 
deposited them in their warehouse, erected by them for the 
purpose of storing goods, and that they so deposited them 
“ to be there kept for the plaintiffs for reward in that be
half,v which must mean for reward as warehousemen. No 
complaint is made as to anything done or omitted to be done 
by the defendants up to this time, but apparently all was 
done as plaintiffs thought it ought to be done. But at this 
point the difficulty arises. The defendants arc charged with 
negligence or misconduct in the management of their 
warehouse, or engine, or railway, some or all of them, 
whereby the plaintiffs suffered the loss of their goods. On 
the argument before this Court the plaintiffs’ counsel con
tended that the statement of claim also charged the defen
dants with breach of their duty as common carriers in not 
delivering the goods, and this independently of the mode of 
loss or of the negligence alleged. I am by no means satis
fied that the plaintiffs’ counsel is right in this contention, but 
granting that he is, in the view I have taken of the whole 
case, it will not affect the result. I think that the liability 
of the defendants as carriers had ceased before the loss 
occurred. The evidence for the defence, and it is not con
tradicted, is that the goods began to arrive at Qu’Appelle 
about the 5th of May, and some came each day thereafter 
until the last arrived, at about noon on Saturday the 12th.
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day of May. The fire occurred about nuon on the following Judgment, 
day. I think a reasonable time had elapsed to allow the McGuire, J. 
plaintiffs to remove their goods. The jury have answered 
that they think Hanwell (plaintiffs’ agent) had not sufficient 
notice which, taken in connection with the question, prob
ably meant that sufficient time did not elapse after notice 
to permit him to remove the goods. It was held by Burton,
.1,, Vineburyh v. The Grand Trunk• Railway Co.,3 that the 
question as to whether a reasonable time had elapsed was “ a 
matter of law which ought not to have been submitted to the 
jury at all,” and where the jury had given an answer similar to 
the one in this case, he disregarded it and held that a reason
able time had elapsed. Apart from this, I think that, even as a 
matter of fact, their answer is clearly against the evidence.
Car 914, which contained the last instalment of the plain
tiffs’ goods, contained also some belonging to Hanwell and 
McManus, and they found time to take their goods away on 
that Saturday afternoon. No reason is offered by the plain
tiffs why they could not also have removed the comparatively 
small quantity which came on that day for them. As to the 
goods which arrived on previous days, it can hardly be ser- 

contended that ample time was not given for their 
removal. The true reason is, in all probability, that disclosed 
in Han well’s testimony, that the freighters who were to carry 
the goods from Qu’Appelle to Duck Lake and Prince Albert 
bad not yet arrived, owing to bad roads, and did not, in fact, 
arrive until after the fire, and it was for plaintiffs’ conveni
ence that the goods should remain stored in defendants’ 
freight shed until they should be ready to remove them.
The question of how long the liability as insurer of goods 
rests upon the carrier has been frequently considered in the 
< ourts, both of England and Canada and the United States.
Bourne v. Qatliffe,4 it was held that a plea which alleged 
that goods carried by ship from Belfast to London, and 
landed safely there on public and proper wharf, to remain 
until called for by the owner, was a good defence to an action.
" here the goods were burned on the wharf, and that the

313 O. A. It. 03. *11 Cl. & F. 45; 8 Scott, N. R. 004 ; 7 Man. G.s.10.
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Judgment, carriers’ liability, qva carriers, had ceased. See also In re 
McGuire, J. Webb.6 In Shepherd v. Bristol & Exeter By. Co.,® cattle ar

rived on Sunday about noon, and because police regulations 
forbade driving them through the streets on that day, the 
company’s servants and a servant of the plaintiffs put them 
in a pen. When the owner came for them on the following 
morning two were found dead. Here it was held that the 
liability of the defendants as carriers ceased when they 
put the cattle in the pen. Bramwell, B, in his judgment, 
said: “ Had the defendants anything to do after two o’clock 
on Sunday? It seems to me that the cattle had arrived, were 
taken out of the trucks safely, the plaintiffs’ servant was 
there, and, had it not been Sunday, would at once have driven 
them off.” Garside v. Trent Navigation Co.,1 and Wise v. 
Great Western lhj.* were cited in that case. In Garside v. 
Trent Navigation Co.,1 the contract was to carry goods from 
A to B, to he forwarded to C, very much like this case, 
except that here the defendants had nothing to with the 
forwarding to Prince Albert. The defendants did carry the 

t goods from A to B and deposited them in the warehouse, 
but before they had an opportunity of forwarding them the 
goods were burned; held that the defendants were not liable 
as carriers. In Wise v. Great Western By.,* the defendants 
carried a horse, hut on its arrival there was no one to receive 
it, and it was forgotten for 24 hours and suffered injury in 
consequence, yet the defendants were held not to be liable, 
and that, too, independently of their having given notice of 
its arrival. See also Gill v. Manchester, Sheffield tf* Lincoln
shire By. Co* In Chapman v. The Great Western Bailway,'0 
goods arrived on 24th and 25th, and were burned on the 27th, 
and the defendants were held not to be liable. Coleridge, J., 
in giving judgment, said: “ Plaintiff cannot, for his own 
convenience, prolong the heavier liability of the carriers be
yond a reasonable time.” In Mitchell v. The Lancashire iV

*2 Moore, 500; 8 Taunt. 443; 20 R. R. 520. "37 L. J. Ex. 113: 
L. R. 3 Ex. 181); IS L. T. 528; 10 W. R. 982. T4 T. R. 584; 2 R. It 
408. "1 II. & X. 03; 25 L. J. Ex. 258 ; 4 W. R. 551. “42 L. J. Q. R. 
180; 28 L. T. 587: 21 W. R. 525. ,u49 L. J. Q. B. 420; 5 Q. B. 1». 
278; 42 L. T. 252; 28 W. R. 500; 44 J. 1». 303.
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Yorkshire By. Co.11 the defendants were held liable as ware
housemen for negligence, but not as carriers. In his judg
ment. Blackburn, J., said: “ When the goods arrived at their 
di vination the company complied with their duty when they 
gave notice, and then they ceased to be carriers, and incurred 
from that time a liability as warehousemen.”

In Smith on Negligence, it is laid down that the carriers’ 
liability as such ends when the transitas is complete. As to 
when that occurs, reference is made to In re McLaren, Ex p. 
Cooper.'2 See also In re Mills, Ex p. Gouda.13

In the United States similar decisions have been given. 
In Thomas v. B. tf- Prov. Ii. B.,1* cited in Bowie v. The Bujf., 
Bra ii I ford d: Goderich B. B.,13 it was held that where goods 
carried on a railway are deposited in a railway company’s 
warehouse, the company’s liability, while the goods are there, 
is only that of paid depositaries. In Redfield on Railways, 
another American case is given : Norway Plains Co. v. The 
Boston & Maine B. 7».,lc where Shaw, C.J., held that the mere 
landing and putting of the goods in their warehouse ends 
tin* liability of the carriers as such. It is a delivery by-the 
company as carriers to themselves as warehousemen. In 
Ontario an early case will be found, McKay v. Lockhart,11 
where it was held that where goods were landed from a ship 
at the port of destination, and notice of arrival given, the 
liability of the carrier ceased. Inman v. The Buff. & Lake 
It nr on By. Co.13 was a case in many respects like the present 
one. Goods were shipped from Buffalo to Caledonia for the 
plaintiffs, who lived at Port Dover, 18 miles from the railway 
oat ion. Draper, C.J., held that the defendants had a right 
to deliver at Caledonia immediately after arrival, and that 
being the terminus of the transit their duty was fulfilled by 
placing the goods in a safe place, and whatever the responsi
bility of the company after that might be, it was not that of 
« "inmon carriers. Plaintiff had no right, he said, to continue 
tbe defendants’ responsibility by delaying for a single hour 
of 1er notice.

1 44 L. J. Q. B. 107; L. It. 10 Q. B. 256; 33 L T. 161; 23 W. 
'■ 853. ”48 L. J. ltk. 40; 11 Ch. D. 08; 40 L. T. 105; 27 W. It. 
•Ms. ”10 W. It. 081. "10 Metcalfe. 472. ”7 U. C. C. P. 101. l6l 
Gray, 203. ,;4 O. S. 407. “7 U. C. C. P. 325.

Judgment. 
McGuire, J.
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Judgment. In Vintburgh v. The Grand Trunk Railway,3 the plaintiff
McGuire, J. left his trunk, which arrived in the evening, in the baggage 

room, and when lie called for it next morning it was gone. 
Held, that the defendants were not liable. Jlodgkimon v. 
The London <f- N. IV. R. Co.'9 is there cited. Baggage, which 
arrived at 4.25 p.m., was called for at ti o'clock of the same 
day, but could not be found. Held, that the defendants’ 
responsibility as carriers had ceased when an opportunity 
was afforded the plaintiff of taking delivery of her property.

In several of the foregoing cases it will be observed that 
the liability of the carriers was held to have ceased without 
any notice of arrival having been given to the consignees; 
in the other cases such notice had been given. In the present 
case I think notice had been given. Plaintiffs’ agent, Han- 
well, saw the goods arriving from day to day, which fact 
would have relieved the defendants from any liability they 
might otherwise have been under to give notice, but there is 
evidence of express notice, for Warner, the station agent, 
swears, and his evidence is not contradicted, that he repeat
edly notified Hanwell, as plaintiffs’ agent, to remove the 
goods, as they were in his way. It is true, plaintiffs seek 
to deny that Hanwell was their agent, and the jury have 
found in their favour on this point, but, I think, contrary to 
the evidence. ' Hanwell himself says he was such agent; 
Warner says that Hanwell was plaintiffs’ agent to receive 
their goods at Qu'Appelle, and Mr. Walters, one of the plain
tiffs, in answer to a question as to some of the goods being 
consigned in care of Hanwell, said, “Yes, he did the forward
ing at Qu’Appelle for me;” and, lastly, it is proved that some 
of the goods in question were consigned in care of Hanwell. 
I think the agency was, therefore, clearly established. Plain
tiffs’ counsel, on the argument, suggested that Hanwell was 
agent, if at all, only to forward, not to secure these goods. 
Even if this were true, it would not affect the case. I think, 
moreover, that not only was notice given, but that a reason
able time for removal had elapsed after notice and before the 
fire, although it would appear from Inman v. The Buff. &

"14 Q. B. D. 228 ; 32 W. It. CU2.
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Lnl-e Huron R. 11.above cited, that it is not necessary to go 
that. far. Draper, C.J., in his judgment in that case, said: “ 1 
cannot bring myself to the conclusion that the delivery is in
complete until the consignee has received the notice or until 
ho lias had a reasonable time to send for the goods after its 
receipt. Such an extension of the defendant’s liability qua 
common carriers is not warranted by any authority I have 
seen, and it appears to me the reason of the thing is against 
it.” Similar views will be found in some of the other cases 
referred to. But if the defendants are not liable as carriers, 
are they liable as warehousemen? I do not think so, even 
independently of any conditions endorsed on the shipping 
bills. The defendants, as warehousemen, were only bound 
to use ordinary care, and the evidence does not satisfy me 
that they failed in this respect. The jury, it is true, did find 
that the defendants were guilty of negligence in not boarding 
up the end of the platform to prevent the accumulation 
thereunder of inflammable rubbish, but they do not say that 
the negligence in any way contributed to the loss. There is, 
in fact, no evidence that the fire caught from the shavings, 
straw, etc., which some of the witnesses said had gathered 
under the freight shed. No one saw that rubbish on fire. 
One witness who looked under the building and saw' the fire 
on the bottom of the shed or platform, said that he saw no 
lire on the ground. One of plaintiffs’ witnesses said that, 
from all he saw, the fire might have come from the top of 
the platform, which was several feet above the ground, while 
two of the defendant’s witnesses say that the ground beneath 
the building was wet and muddy. The burden of proof was 
on the plaintiffs to establish negligence causing the fire. I do 
not think they have offered any evidence of such negligence 
in respect of the management of the warehouse, and the 
question ought not, therefore, to have been left to the jury. 
As to negligence in the management of the engine, no at- 
V nipt was made to offer any evidence. The jury are uncertain 
n- to whether the fire caught from the engine at all. But 
c'm if the defendants had been guilty of negligence in the 
li inagement of their engine, or in allowing combustible 
i! liter to accumulate on their premises, whereby the loss

Judgment. 
McGuire, J.
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Judgment, arose, the action is one which should have been commenced 
McGuire, J. within six months. McCallum v. The Grand Trunk Ry. Co.,29 

affirmed on appeal, is a case exactly in point. In May v. The 
Ont. <f- Quebec Ry. Co.,91 Wilson, J., in his judgment said 
that the words “ done in pursuance,” &c., at the end of sec
tion 27, e. 9, 42 Vic., should be read as meaning “in the 
course and prosecution of their business as a railway com
pany constituted in pursuance,” &c.; and Morrison, J., in 
McCallum v. The Grand Trunk Ry. Co.,20 interpreted the 
phrase “ by reason of the railway,” to mean “ sustained upon 
the railway by reason of the use made of it.” Reading section 
27, therefore, in the light of these interpretations, I think it 
would extend to the present case even if such negligence had 
been established.

The defendants also rely on certain conditions endorsed 
on their shipping bills, and set out in the judgments of my 
brothers Richardson and Wetmore, which, if the plaintiffs 
are bound thereby, would certainly relieve them from the 
responsibility for the loss in this case. As to whether the 
plaintiffs were so hound or not, I shall express no opinion, 
as in the view I take of the case I think the defendants are 
not liable, independently of any such conditions. I may, 
however, observe, since the point was taken by plaintiffs* 
counsel on the argument, that I do not think the defendants 
would have been prevented from availing themselves of the 
protection of those conditions by sub-section (4) of section 
25 of 42 Vic. c. 9, on the ground that the loss arose through 
their negligence, because I concur in the opinion expressed 
in Scarlett v. Great Western Ry. Co.,22 that sub-section (4) ap
plies only to the cases mentioned in the preceding portions of 
section 25 and do not apply to anything subsequent to the 
safe discharge from the train of the goods. Vogel v. Grand 
Trunk Ry. Co.2 was a case where the horse was injured dur
ing the transit.

As to the allegations in the statement of claim that 
defendants had promised to pay plaintiffs for their loss, l 
think that it was not established, and the jury have not

10 o. R. 70. ”41 U. C. Q. B. 211.
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found that any such agreement was proved, and this branch Judgment, 
of the case was practically and, I think, properly abandoned McGuire, J. 
by the plaintiffs’ counsel on the argument.

I think, therefore, that the appeal should be dismissed 
with costs to be paid by the plaintiffs.

Macleod and Rouleau, JJ., concurred.

Appeal dismissed with costs.

AX G VS ET AL. v. THE BOARD OF SCHOOL TRUS
TEES OF THE SCHOOL DISTRICT OF CALGARY.

P. It. Lands—Exemption from taxation—Sale—Proper authority to 
assess.

Lands vested in the Canadian Paeitie Railway Company subject to a 
provision that the same should “ until they are sold or occupied, be 
free from taxation for 20 years,” were by the company agreed to 
he sold and conveyed to the appellants ns trustees, who were to 
sell them, accounting for an interest in the proceeds to the com
pany. At the date of the assessment of the lands, the consideration 
owing by the trustees to the company had been paid.

Held, that the lands had ceased to be exempt from taxation.
Held also, Wetmore and McGuirk, JJ., dissenting, that in view of 

the Ordinances relating to municipalities, and to schools, the lands 
being situated partly within and partly without the municipality, 
the school district was authorized to assess, and need not make a 
demand upon the municipality to do so.

\Court in banc, December 9th, 18S7.

This was an appeal from a judgment of Mr. Justice 
Rouleau, dismissing an appeal, brought under section 110 of 
the School Ordinance of 1885, from a decision of the Court 
of Revision holding certain lands, set out in the assessment 
roll of the Calgary School District for the year 188G, liable 
t° taxation. The lands in question were vested, under 44

Notk: An appeal from this judgment to the Supreme Court of 
Pnnada was quashed, 10 S. C. R. 710, on the ground that the pro- 
• (dings had not originated in a Superior Court. The appeal was 
I-rought lief ore the passing of 51 Vic. c. 37 (1888), which amended 
x 24 of the Sup. and Ex. Courts Act by adding § (i), “ and also by 
I ;ive of the Court or a Judge thereof from the decision of the S. C. 
'•i the N. W. T., although the matter may not hove originated in a 
S'i'ierior Court.”
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statement. Vic. c. 1, in the Canadian Pacific Railway Company. Sec
tion Id of the schedule to that Act provides that the lands 
of the Canadian Pacific Railway Company shall, “ until they 
are sold or occupied, he free from taxation for twenty years.” 
The company had agreed for the sale and conveyance of the 
lands to the appellants, to be sold by them as trustees of the 
town site of the town of Calgary, with an interest in the 
proceeds reserved to the company. The lands assessed are 
situate within the municipality of the town of Calgary; but 
the school district embraces, besides these lands, lands out
side the municipality.

The grounds of appeal as stated for the Court were:—
(1) That the lands for which the appellants are assessed 

are exempt from taxation under the provisions of 
chapter one of the statutes of the Dominion of 
Canada, passed in the 44th year of Her Majesty’s 
reign, the same being owned by the Canadian Paci
fic Railway Company, unsold and unoccupied, and 
being in the North-West Territories of Canada.

(2) That the appellants were not assessed for said lands 
by the assessor for the said school board, and the 
said Court of Revision had no power to substitute 
the names of the appellants for those who were 
assessed by said assessor.

(3) No notice of assessment was given to the appellants 
as provided by the Ordinance in that behalf, the 
notice having been given to the parties originally 
assessed.

(4) If liable to be assessed at all, the appellants should 
not have been assessed for more than one-half of 
the property, or one-half of the assessable value 
thereof, as the one-half of the said land is exempt 
from taxation under said Act of Parliament—the 
same being the lands of the Canadian Pacific Rail
way Company unsold and unoccupied, and being in 
the North-West Territories of Canada.
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(5) That the said Board of Trustees had no power or Statement, 
authority to make any assessment for school pur
poses, the land so assessed being within the munici
pality of Calgary.

The appeal was argued on the 7th December, 1887.
./. .4. Lougheed, for appellants.
J. Secord, for respondents.

[December 9th, 1SS7.]

Richardson, J.—The main question submitted for the 
decision of this Court is whether or not the lands set out in 
the assessment roll of 1886, made at the instance of the 
hoard of school trustees, are liable to assessment for taxes.
This depends upon whether or not the lands, which it is 
admitted formed part of those vested, in the Canadian Pacific 
Railway Company by 44 Vic. c. 1, s. 16 of schedule, have 
been sold or occupied.

That the exemption set up has ceased, I entertain, from 
perusal of the evidence before the lower tribunal, no doubt 
whatever, and on that ground the appeal here, I hold, fails.

But the assessment, as made, is objected to, because, as 
the appellants contend, the provisions of the law in that be
half have not been complied with, the proper notice of assess
ment not having been given the parties assessed.

On looking at the notice put in, the assessment roll, or 
rather what by the parties interested is made a substitute, 
ami the evidence, one discovers that the lands were put down 
mi this roll originally as “ C. N. W. L. Co.’s,” and at the 
top of the notice, which was delivered, this company is 
named. But it appears that the appellants are also named 
a- i>:irties assessed for lands “ in schedule attached,” that the 
<"' mpany, as also appellants, appeared and were represented 
hy the same parties before the Court of Revision, when, on 
objection made to the name of party assessed, the Court 
ordered the change as it appears now on the roll. And then 
followed objections as to the lands being exempt and the 
n de of assessment for those lands as not being authorized

VOL. I. —T.L BBPTB. 8
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Judgment. by the school law. The Court of Revision having dismissed 
Kich:irdnon,J. the appeal, these appellants, under the provisions of section 

110 of the School Ordinance, 1885, appealed to Mr. Justice 
Rouleau, from whose decision dismissing the appeal they 
now appeal to this Court. As to the question of notice—in 
my opinion the law was substantially complied with. The 
parties interested were before the Court, were heard, as coun
sel admitted, on the argument on all the points raised and, 
as it was they who appealed to Mr. Justice Rouleau under 
section 110, on that part they have no legal merit.

The other objection or ground of appeal, when analyzed, 
is this: Assuming the land in question is assessable under 
the law, because the trustees have not strictly followed the 
law in their proceedings to assess, the assessment made is 
void and the appellants are thus enabled to escape payment 
of their share of taxation, necessary for the support of the 
Calgary school for 1886.

Reliance is placed by the appellants for this ground of 
objection upon section 92 of the School Ordinance, 1885, 
which they urge has not been followed and should have been 
rdhered to.

Their contention is that, inasmuch as the lands of 
appellants, named on the school assessment, are comprised 
within the municipality of the town of Calgary (erected 17th 
Nov., 1884), and also within the school district in question, 
which includes lands outside the boundaries of the munici
pality, it was imperative upon the school trustees to assess 
appellants for these lands, under section 92, and through 
the machinery provided by the Municipal Ordinance, 1885. 
This section 92 seems to me capable of bearing an inter
pretation opposite to that contended for by the appellant's 
counsel. But in my opinion it is not necessary here 
to construe this section 92, for the reason that is apparent 
from perusal of Ordinance No. 1 of 1886, passed 21st 
of October of that year. While there was a munici
pality of the town of Calgary, there was no legal machinery 
in existence in that municipality for complying with this 
section 92, had the school trustees attempted to avail them
selves of the powers thereby given them, and it will thus be
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apparent that if appellants’ lands could only be reached as Judgment 
contended for by their counsel the result would be, their lands Richard#on,J 
would escape taxation for school purposes entirely in the 
year 1886; a state of affairs certainly never contemplated by 
the North-West Council in framing the law, whose manifest 
intention, as I gather from the Ordinance itself, was that all 
lands and property within a school district should, when 
not exempt by law, l>ear an aliquot share of the taxation 
necessary to support the school in the district.

Now, an Ordinance has (like a statute) to be construed 
so that the main effects intended by the enacting powers 
can, under the ordinary rules of construction of statutes, 
be attained if possible, and as it is one of the duties im
posed by the school law, section 48, sub-section 4, upon 
trustees to levy such taxation on the real and personal 
property within the district, in the manner thereinafter 
provided, as may be necessary for school purposes, it follows 
that, as these trustees could not avail themselves of section 
92, no other course was open to them than to act as they did, 
by following the imperative directions of section 93, and, 
under its provisions, assess all the property of the school 
district.

I think the appeal should be dismissed with costs.
Macleod and Rouleau, JJ., concurred.

Wetmore, J.—I agree with my learned brethren that 
the lands in question are liable to be assessed and are liable 
t<> taxation for school purposes. Under the agreement in 
evidence, made between the parties therein described as The 
Railway Company, the Land Company, the Corporation and 
the Trustees, the Canadian Pacific Railway Company have 
agreed that the trustees, the appellants in this case, arc 
entitled to demand and receive from them conveyances of 
these and other lands upon a certain consideration being 
paid. It appears in evidence that, so far as these lands in 
«IMention are concerned, the consideration has been paid, and 
the appellants are in a position to demand and receive a 
conveyance thereof. This to my mind is a sale of these 
lunls, and they are, therefore, no longer exempted from
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Judgment, taxation, under the 16th clause of the agreement set out in 
Wetmore, J. 44 Vic. c. 1. This clause provides that the lands of the 

Canadian Pacific Bail way Company shall, “ until they are 
either sold or occupied, &c., be free from taxation for twenty 
years.” It will be observed that this exemption only applies 
until the lands are sold, not until they arc conveyed. A sale 
is one thing, a conveyance is quite another. I think these 
lands have been virtually sold. Quoad the railway company 
and the trustees, the trustees are the owners, the company 
cannot convey to any other person or corporation, and 
the trustees can enforce a conveyance to them and they 
arc and have been dealing with these lands in all respects as 
if a conveyance had been made to them, that is, they 
have been and are offering them for sale, and dealing with 
them in a like manner. No question has been raised under 
the notice of appeal that, if these lands are liable to be 
assessed, they have not been assessed against the proper 
parties. Hut it was urged, that, if the appellants are 
liable to lie assessed in respect of these lands, they should 
only be assessed in respect to a portion or undivided portion 
thereof, because, under the terms of the trust deed or agree
ment, if the appellants re-sell any portion of their lands 
they are to pay a portion of the proceeds of such sale, after 
making certain deductions, to the railway company, and 
therefore the railway company has retained an interest to 
that extent in these lands. I cannot agree with this view. 
The simple question is: Has the company sold these lands? 
If they have, it is immaterial upon what terms they have 
sold, or what conditions they have attached, or what reserva
tions they have made with respect to such lands. If they 
have sold them for a price, to be managed for the joint bene
fit of themelves and some other corporations, it is none the 
less a sale, and a sale, too, not of an undivided portion of the 
lands so sold, but of the whole thereof. I think the appel
lants, therefore, are liable to be assessed and taxed in respect 
to the full value of these lands in the school district.

I very much regret, however, that I am unable to agree 
witli the majority of my learned brethren, that this assess
ment has been made by the proper authority. I think that
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the municipality of Calgary only had the authority to make Judgment, 
this assessment, and that the hoard of school trustees had Wetmore, J. 
no such authority. The school district in question is situated 
partly within and partly without the municipality of Cal
gary, and the lands, upon which the appellants have been 
assessed, arc situated in that part of the school district 
which lies within the limits of the municipality. Ordinance 
No. 2, of 1885, which 1 will for convenience call “ the 

Ordinance,” and Ordinance No. 3, of 1885, 
which 1 will call “ the School Ordinance,” were passed on the 
same day, the 18th December, 1885; as it were, the same 
lireath which gave life to the one, gave life to the other.
Under such circumstances, I think it must be assumed that 
it was not the intention of the legislative body that one 
Ordinance should conflict with the other, and, in my judg
ment, il the language used in these Ordinances will permit 
it, I think the Courts are bound to so construe them, as to 
give full effect to both of them, and not so to construe either 
one of them or any part of one of them, as to render a por
tion of the other Ordinance entirely nugatory.

Heading these Ordinances in that light, section 93 of the 
School Ordinance is a general section, giving powers to the 
trustees to assess, and will lie applicable in all cases except 
where other and special provisions arc made. But, where 
other and special provisions are made, the assessment must 
he made under such provisions. Now, I think sections 88,
91 and 92 of the School Ordinance and section 127 of the 
Municipality Ordinance do make other and special provisions 
for the assessment and taxation of property and persons in 
the cases in those sections provided for. Under section 88 
<>f the School Ordinance, “ the trustees shall * * * * 
make a demand on the council of the municipality for the 
sum required for school purposes for the current year,” and 
when such demand is made under section 127 of- the Muni
cipality Ordinance, the amount required “ shall be assessed, 
and the same shall he collected as other rates by the munici
pality.” Now, while section 127 of the Municipality Or- 
dinance provides that the trustees may demand, in the case 
therein provided for, that the amount for which the school

A08B
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Judgment, district is liable for school purposes shall be imposed; and 
Wetmore, J. while the words therein used, so far as the trustees are 

concerned, are optional, section 88 of the School Ordinance 
provides that they shall make the demand on the municipal 
council. By that section the duty of the trustees in this 
respect is imperative and, when the demand is made on the 
municipality under section 127 of the Municipality Ordin
ance, it is imperative on the municipal authorities to assess 
and collect the same. In that case, therefore, 1 cannot see 
that it can be held that it is optional with the trustees, either 
themselves to assess under section 93 of the School Ordin
ance and strike the rate upon that assessment and collect 
the same, as provided in subsequent sections of that ordin
ance, or t< make the request on the municipal council under 
section 88 of that Ordinance, because, as I have endeavored 
to point out, it is imperative on the trustees to demand of 
the municipality the amount required, and therefore it is 
imperative on the municipality to assess and collect such 
amount, and it is quite evident that it was never intended 
that both bodies should assess and collect this amount. 
The case, therefore, provided for in section 88 is one not 
intended to be covered by the provision of section 93 of the 
School Ordinance. The case provided for in section 88 is, 
where the school district is situated wholly within the boun
daries or 1 units of a municipality. Section 91 of the School 
Ordinance provides for the case where a school district is 
situated within two or more municipal corporations, that is 
(as I think the terms “ municipality ” and “municipal cor
poration,” as read in the Ordinance, are convertible terms 
and mean the same thing), if the district is situated partly 
in one municipality and partly in another, or where a portion 
of the district may be in a third or fourth municipality. In 
that case this section provides in substance that the trustees 
shall determine what proportion of the amount required for 
school purposes in the district shall lie raised within each 
municipality, and that they shall, thereupon, make a demand 
upon each such municipality to raise the amount so required 
from it. and the municipality then, under section 127 of the 
Municipality Ordinance, is bound to raise it. And when the
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<Icimmd is made by the trustees under section VI 6f the Judgment.
School Ordinance, section 93 and the otlier sections in that Wetmore, J.
Ordinance, relating to the striking of the rate and collecting
it will not apply; and so this is another case which has
|,ven excepted from the operation of section 93, hut in this
case the trustees may, under the sub-section of section 91,
under circumstances, that is, if a difficulty arises “ in arriving
at a proper assessment of the different portions of the school
district,” make the assessment as provided for in section 93
and proceed to strike the rate and collect it as provided in
the subsequent sections of the School Ordinance. Section
95 of this Ordinance covers other cases: First, a case where
tin- school district is wholly outside of any municipality.
In that case the trustees shall make the assessment, and I 
think they are to make it as provided in section 93, and 
they shall strike the rate and collect it as provided in the 
>uIncipient sections of the School Ordinance. Another ease, 
provided for in section 92, is, where a portion of the school 
district is within a municipality and another portion with
out. I think in that case the section provides that so far 
as that portion which is without the municipality, the 
trustees shall make the assessment on the property in that 
portion of such district, that is so without the municipality, 
and that they shall do it as provided in section 93, and that 
they shall strike the rate and collect the same in respect to 
such property, as provided in the subsequent sections of that 
Ordinance, first, determining how much is to be raised on 
that portion of the district, hut so far as that portion of the 
district which is situated within the municipality is eon- 
oi-rned, they shall, under section 127 of the Municipality 
Ordinance, determine how much is to be raised on that por
tion and demand the municipality to raise it. This last- 
mentioned section provides not only that the trustees may 
demand that the amount may be raised by the municipality,

■ hen the whole district is within the municipality, but they 
1 iy. when any portion of it is within the district, demand 
dial the amount for which such portion is liable shall he 

used by the municipality. And to hold that the trustees 
•uld in that case assess under section 93 of the School
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Judgment. Ordinance would, I think, render that part of section 127 of
Wetmcre, J. the Municipality Ordinance entirely nugatory. It is urged, 

however, that it is optional with the trustees in this case to 
assess the whole district themselves under section 93 of the 
School Ordinance, or to request the municipality to assess 
for that portion within the municipality. I do not think that 
this is a correct reading of the Ordinance. Wherever section 
93 is applicable, unless otherwise provided, it is imperative, 
and not only that, hut when it is acted on, the trustees must 
under sections 112 and 113 of the same Ordinance strike 
the rating on such assessment, and under section 114 collect 
it. If this he imperative, they cannot also have the option 
of demanding the municipality to assess and collect the 
amount, and so raise the required sum twice, or have a double 
assessment. It was also urged that the sub-section of section 
91 is general and gave the trustees power to assess in case 
of any difficulty. 1 cannot read that provision in that way. 
I think the power there given to the trustees is confined to 
the case mentioned in section 91, namely, where the district 
is within two or more municipalities. But it has been urged 
that the trustees may make this assessment merely for their 
own information, and to enable them to apportion the amount 
to be raised on each portion of the district. I cannot sub
scribe to this doctrine either. It must be assumed that in 
making this assessment the trustees were claiming to do 
something that the Ordinance required them to do; the 
assessment is intended to be made with a view of imposing 
the tax on the property assessed. And when the amount is 
to be raised by the municipality under the section 127 re
ferred to, the municipality is required to assess for such 
amounts, that is, prepare the assessments; the section pro
vides that the amounts “ shall lie assessed and the sum shall 
be collected as other rates by the municipality.” Then, as 1 
have before stated, when the power exists to assess under 
section 93 of the School Ordinance, the rating under sec
tions 112 and 113 must be struck on that assessment, and on 
tho whole of it and not on part of it, and collected under 
section 114 and subsequent sections. This would be entirely 
inconsistent with the same amounts being raised by tlv
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municipality in the case in question by another and different Judgment, 
system of assessment. It is quite true that, as a consequence Wetmore. J. 
of this reading of these Ordinances, a school rate may in 
some cases be raised by unequal rates; that is, the trustees may 
assess the portion of the district assessable by them upon a 
different valuation from that upon which the municipal 
authorities have assessed the portion assessable by them.
But we cannot help that, if the legislative body has seen 
fit to make such a provision, and it will be seen that this 
same difficulty is equally liable to occur when the amount is 
apportioned between two or more municipalities under sec
tion 91. I cannot see that Ordinance No. 1 of 1880 affects 
the question at all. That Ordinance did not abolish the 
Municipality; it continued to exist, it merely declared that 
no council existed. If the municipality existed, the portion 
of the school district was within it, and must be dealt with 
for assessment purposes as being within it. If it has hap
pened that the machinery to carry out the law has been 
taken away, none has been supplied in its place. That 
would be a casus omissus, which this Court cannot rectify, 
as it has no legislative powers. Judging of the intention of 
the legislative body by the language used in these Ordin
ances, and that is the only way to get at such intention, ns 
it lias always been considered a dangerous task to interpret 
a statute from a knowledge of what happened to be in the 
mind of the legislators at the time the enactment was being 
passed, because the statute is to be interpreted and acted 
by the general public, and the general public has not the 
legislator at its elbow, if I may use that expression, to state 
what his intention was, and therefore the general public can 
only interpret the statute by the language used. Looking at 
the language used, therefore, it would seem to me that the 
legislative body intended that the ratepayer in a municipality 
was not to be harassed by two sets of tax-raisers and tax- 
collectors, one for school purposes and another for municipal 
purposes, but that, as the machinery was available or assumed 
to be available in the municipality for collecting both taxes, 
fhev should be raised bv one set of officers and at the



122 TKRItlTOltlKh I.AW UKFUUT8. [VOL

Judgment, same time. 1 think this appeal should he " " and the
Wetmore, .T. assessment against the appellants set aside.

McGuire, J.—I think that an appeal lay to this Court 
from the judgment pronounced by Rouleau, J., because, as 1 
read section 110 of the School Ordinance, 188,the appeal 
from the Court of Revision became an action in the High 
Court (as successors to the District Court), and that having 
so become, it was subject to the ordinary procedure and 
incidents of an ordinary action including the right of aj>- 
peal to the Court in banc.

As to the objections numbered 1 and 4, I think that 
the appellants must fail, because I think the evidence 
shows that the lands in question had been sold and so with
drawn from the exemption claimed.

As to the 2nd objection, I think the Court of Revision 
had under section 109 very large powers and that they have 
not excedced them.

As to the third ground of objection I think that the 
appellants did have notice, as their names were set out ia 
the notice served on Mr. Ramsay, and he admits that he was 
agent for the " * and he being present at the Court of
Revision, where the appellants’ names were substituted upon 
the roll instead of the land company, he had ipso fnrln notice, 
and the trustees, the appellants, therefore had such notice. 
Besides that, they have appealed from that decision and not 
only appeared to object to the jurisdiction, but also to go 
into the merits.

As to the 5th and last ground of appeal, l find very 
great difficulty in construing section 92, which is the one 
which applies to this case. The language is ambiguous, to 
say the least. The Ordinance had four states of fact to deal 
with :

(1) Where the school district lay wholly within a muni
cipality;

(2) W here it lay wholly without a municipality;
(3) Where it lay within two or more municipalities;
(4) Where it lay partly within one municipality, the 

residue not being within a municipality.

54
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Section 88 provides for the first case.
Sections 92 and 93 provide for the second case.
Section 91 provides for the third case.
Section 92 provides for the fourtli case.
This is the fourth case:—Now, that section means either 

(a) that the trustees of the school section have in cases (2) 
and (4) an alternative either to assess the whole district 
themselves, just as if it were under (3), or to assess them
selves so much of the district as lies without the munici
pality, and to call upon the municipality for a sum pro
portioned to the value of that portion of the district within 
such municipality, or (b) that they have no alternative but 
that, when the district lies wholly without the municipality, 
then, they assess the whole, and, if only part lies without, 
then they are to assess only such part, the section being read 
as if the words “ as the case may be ” were inserted after the 
word “ districts ” in the fifth line, and demand from the 
municipality a sum proportioned to the value of the lands 
so within such municipality. It will be observed that the 
section is imperative. The word employed is “ shall,” not 
*' may,” which seems to me would have been the word used, 
had an option or alternative been given to the trustees.

It is true that no provision is expressly made in the 
School Ordinance for calling upon a municipality to pay 
over a sum of money, where part of the district is within 
such municipality and the residue not within any munici
pality, as here; but the same objection applies, whichever 
way the section is read, because if it be read as giving to 
the trustees an alternative, then, should they take the alter
native of themselves assessing only the portion outside of 
the municipality, they would be at once met with the same 
difficulty.

In the absence, however, of any express and particular 
provision for case (4), section 91 may he followed, mutatin 
nufandis, and again by reference to the Municipal Ordinance 
Motion 127, which the trustees are, like ordinary persons 
and other corporations, entitled to avail themselves of, 
express provision is made for the present case. If the alter-

.1 iidgniMit. 

Mcliuirti, .1.
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native construction were adopted, then it might happen that 
in the part of the district lying within the municipality, 
there might he a double assessment by two separate bodies, 
one for school purposes, the other for municipal purposes 
with all that is thereby implied, with two collectors levying 
perhaps at different times and perhaps on different persons.

Such an occurrence is actually contemplated in case (3) 
by sub-section (1) of section 91, and provision has accord
ingly bv that sub-section been made.

But it is only in the case of a difficulty, as to arriving 
at a proper assessment, arising, that such option is given by 
that sub-section, yet if the alternative reading of section 
92 is to be taken, the trustees would have an unlimited 
option, whether there were, or were not, any such difficulty 
as referred to in section 91, sub-section 1. Further, it seems 
to me that section 127 of the Municipal Ordinance 1885 con
templates such an interpretation as 1 have placed upon section 
92, rather than that an option was given to the trustees, 
whereby it would happen, that in the case mentioned in 
section 127, the municipality might not be called upon at 
all, if the trustees exercised this option by assessing the 
whole district.

I confess that the section (92) is by no means of satis
factory construction, and I have adopted my interpretation 
of it with much hesitation and with all deference to the 
contrary interpretation adopted by the majority of my 
learned brethren.

In my opinion the respondents had no jurisdiction to 
assess so much of the School District as was within the 
municipality of Calgary and the appeal herein should be 
allowed.

Appeal dismissed with rosis.
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KEOHAN v. COOK.
Summary Conclctions Act—Appeal—Notice—Address.

A notice of appeal from a conviction under “ The Summary Con
victions Act,” C. 8. C. c. 178, was addressed to the convicting 
magistrate only, and was served upon him only. The notice con
tained no intimation that it was served on the magistrate for the 
prosecutor or complainant, nor did it appear that the magistrate 
was otherwise notified to that effect.

Held, the notice of appeal was insufficient.

[Court in banc, December 8th, 1887.

This was an appeal from a conviction heard before Wet- 
more, J., at Calgary. The notice of appeal was addressed 
*• to W. M. Herchmer of the town of Calgary in the North- 
West Territories of Canada.” A preliminary objection was 
taken on the ground that the notice of appeal was insuffi
cient, inasmuch as it was addressed only to the convicting 
magistrate, and not to the prosecutor or complainant. The 
evidence as to service was that the notice was served only on 
the magistrate, and no evidence was given of any intimation 
to him that it was served upon him for the prosecutor or the 
complainant.

J. A. Lougheed, for the respondent.
The notice of appeal, which is a condition precedent to 

the right of appeal, is insufficient, inasmuch as it is not ad
dressed to the prosecutor or complainant. “ The Summary 
Convictions Act,” C. S. C. c. 178, s. 77, and sched. R. Curtis 
v. Puss,1 Paley on Convictions, 6th Ed., 367; /?. v. JJ. Lan
cashire,2 In re Meyers & Wonnacott,3 In re JJ. York & Peel, 
Ex j). Mason,* Clarke’s Criminal Law, 547.

II. Pleecker, for the appellant, referred to Ex p. Doherty.*

'47 L. J. M. C. 35; 8 Q. H. D. 13; 37 L. T. 533; 26 W. It. 210. 
■8 E. & It. 503; 27 L. J. M. C. 101; 4 Jur. N. S. 375; 0 W. R. 74. 
23 r. C. Q. It. 611. *13 V. C. C. P. 150. H\ C. L. T. 547; 25 S. 

<’. N. B. 38.

*

Statement.
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Argument. Wetmore, J., reserved the question for the opinion of 
the Court in banc, before whom the matter was argued on 
the 8th December, 1887, by

T. C. Johnstone, for the appellant.
J. A. Louyheed, for the re? " k.

[ December 8th, 1887. |

The Court (Richardson, Macleod, Rouleau, Wet- 
more and McGuire, .7.7.) sustained tlie preliminary objec
tion, holding the notice insufficient on the ground taken.

Preliminary objection sustained.

BLUNT v. MARSH KT AL.

TiXinefcr absolute in fonn—Security—Parol evidence.

The lilaintiff executed a transfer absolute in form to the defendants. 
The lilaintiff alleged that the transfer was executed to secure the 
defendants against their liability as endorsers of a promissory note 
for him; that ho made default in payment at maturity, ami that 
eventually the whole amount had been paid, partly by the plain
tiff, and partly by the proceeds of the sale of a portion of the 
property transferred, and claimed an account, and re-conveyance. 
The defendants alleged that the transfer was intended to operate 
according to its terms, f.c., an absolute conveyance. The trial 
Judge found the facts in favor of the plaintiff upon evidence, 
which, beyond the transfer and the notes, was wholly parol.

Held, that the plaintiff was entitled to judgment declaring the 
transfer though absolute in form to be a mere security, and direct
ing an account, and the re-conveyance of the residue of the pro
perty.

[Court in banc, June 6th, 188S.

This was an appeal by the defendants from the judg
ment of Rouleau, J., declaring a transfer absolute in form 
to be a mere security.

The facts appear in the judgment. The appeal was 
argued on the 5th June, 1888, by

J. A. Loughced, for the defendants, the appellants.
J. 11. Smith, for the plaintiff, the respondent.

5834
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[June 8th, 1SSS.]

The judgment of the Court (Richardson, Macleod, 
Rouleau, Wetmore, and McGuire, JJ.), was delivered by

Richardson, J.—This action was brought to compel 
defendants to reconvey certain town lots in the town of Cal
gary, which, plaintiff alleges were transferred to defendants as 
collateral security and to secure them against the endorse
ment of a promissory note for $1,600, plaintiff alleging that 
the greater part of the note had been paid, that the transfer 
of the lots, although absolute in form, was merely given as 
security and was, in fact, a mortgage only. The defendants, 
in answer, deny all the allegations in the statement of claim, 
and allege that the transfer was intended to be absolute and 
was not intended to operate as a mortgage.

My brother Rouleau in delivering judgment in the Court 
below, says:

“ This action is instituted by the plaintiff for the recon
veyance of certain town lots which he alleges to have been 
transferred to the defendants for their cndorsation on a 
certain promissory note, lie alleges also that the greater 
part of the said promissory note was paid, and that the 
defendants sold with his consent some of the town lots to 
pay themselves the balance due them.

“ The first question to ascertain is this: Is the deed of 
transfer produced in this cause an absolute sale or only a 
transfer as security for a loan of money? The facts of the 
case are clear. If the defendants had not endorsed the 
plaintiff’s note no such transfer would have been made, 
therefore there is no doubt that the transfer was given to 
secure the defendants in case the plaintiff would fail to 
meet the said note, and consequently must be treated the 
same way as a mortgage. The principle of law upon which 
1 base my judgment is this: Ever}' transaction that resolves 
itself into a security is a mortgage. Barron on Chattel Mort
gages, p. 8, says as follows: ‘An instrument absolute on its 
face may yet be shown to be a conditional conveyance, and 
parol evidence will be received to show what was the inten- 
i "ii of the parties; and all the circumstances in connection

Judgment. 

Richardson,.L
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Judgment. 
Richardson,J
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with the instrument will be looked at in determining this. 
* * * * Parol evidence will be received, not that the
instrument may thereby be contradicted, but for the purpose 
of raising an equity paramount to its terms.’ All these ques
tions and the principle above enumerated liavc been clearly 
decided in Bullen v. Benwick,1 and 1 may add that that case 
is absolutely ad rent. The same principle of law is upheld in 
the case of Le Targe v. De Tuyll.3 \ refer also to Bernard v. 
Walker*

" 1'nder these circumstances it is hereby ordered that the 
defendants render to the plaintiff an account of and pay 
back all moneys received as the proceeds of the sales of the 
lots, deducting from those moneys all sums still due to the 
defendants on the promissory note, commission and interest, 
and also the defendants are ordered to deliver up the transfer 
of said lands, the same being cancelled, and to execute a 
transfer to plaintiff of such lands so conveyed to them, as 
have not yet been sold.”

After reading the evidence adduced at the trial we see 
no reason why the judgment should be disturbed, and we 
therefore arc of the opinion that the judgment of the Court 
below should be affirmed and this appeal dismissed with costs.

Appeal dismissed with costs.

'H tirant Ch. R. .'142: I» tirant Ch. It. 202. "J tirant Ch. It. 598.
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GALT ET. AL. v. SMITH.
Equitable assignment—Ordei—Address of order—Specific fund.

The Dominion Qoveroment was indebted to Bull, for transport ser
vices rendered during the X. W. Rebellion. On the 25th July, W., 
a Government Transport Officer, notified Bull by letter to put in 
his account, certified, to the H. B. Co., Winnipeg, “ where it will 
be naid.”

Bull, being indebted to the plaintiffs, wired them 1st August, “ Will 
send order on transport account, payable in Winnipeg.” Bull also 
wrote to the plaintiffs 4th August, enclosing a copy of W.’s letter, 
and an order reading “ 4th August. To the H. B. Co., Winnipeg. 
Please pay Messrs. G. F. & J. Galt or order amount of my 
account.”

This order was presented to the company, but payment was refused 
for the reason assigned that the Government had stopped payment 
of transport accounts.

Subsequently Bull made a general assignment for the benefit of his 
creditors to the defendant, to whom the Government eventually 
paid the amount of Bull's claim. The plaintiff sought to recover 
the amount from the defendant, ns money had and received to 
their use.

Held, per Curiam. That the order per se did not constitute an 
equitable assignment.

Held. McGuire, J., dissenting. That the order in conjunction with 
the other documents, could not operate as an equitable assignment, 
because the evidence did not shew that the company either were 
debtors to Bull or held a specific fund to which he was entitled. 

Per McGuire, J. The several documents taken together constituted 
a good equitable assignment, for they shewed clearly Bull intended 
to assign to the plaintiffs the debt owing to him by the Government 
and the order, though addressed to the company, in whose 
hands there was no fund belonging to Bull, was virtually addressed 
to the Government, the company being considered merely the 
Government’s paymaster.

[Court in banc, September 11th, 18SS.

This was an appeal by the plaintiffs from the judgment 
of Richardson, J. The facts and the points involved ap
pear in the judgments.

The appeal was argued on the 5th June, 1888.
J. Secord and IT. J. Tupper, for the plaintiffs, the ap

pellants.
7>. L. Scott, Q.C., and 11". C. Hamilton, for the defend

ants, the respondents.

Statement.

VOL. I.—T.L.REPTS.
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Judgment. [September 11th, 1S88.]

tichard»on,J. Richardson, J.—In disposing of this case by holding 
that as the plaintiffs at the trial failed to show that when the 
order of 4th of August, 1885, was given, the Hudson’s Bay 
Co. were indebted to Bull, or that they held any fund out of 
which the amount of the order was to be paid, I formed the 
opinion that the utmost the plaintiffs had shown was a re
quest or order by Bull to the Hudson’s Bay Co., to pay certain 
earnings of Bull—if that company held them—to the plain
tiffs, and that an equitable assignment, the establishment of 
which alone gave plaintiffs any right to recover, was not 
made out, thus following Perdrai v. Dunn.1 Since the hear
ing in appeal the foundation for the judgment in that case 
liodick v. Gandell2 has become available. In that case Lord 
Truro in giving the judgment of the Court lays down That 
an agreement between a debtor and his creditor that the debt 
owing shall be paid out of a specific fund coming to the 
debtors, or an order given by a debtor to his creditor upon a 
person owing money or holding funds belonging to the giver 
of the order, directing such person to pay such funds to the 
creditor, will operate as an equitable assignment of such debt 
or funds.”

The facts in that case briefly, were, a railway company 
owed defendant who largely owed his bankers, the bankers 
having pressed defendant for payment or security, defen
dant by letter to the solicitors of the company authorized 
them to receive the money due him from the company and 
pay it to the bankers, which the solicitors by letter agreed 
to do on receiving it.

In another case, Bell v. L. & X. \V. By. Co.,3 a railway 
contractor gave his bankers to whom he was indebted a letter 
directing the railway company to pass the cheques which 
might become due to him “ to his account with the bank,” in 
both cases it was held that the facts did not establish an 
equitable assignment.

’20 Ch. D. 128: 64 L. J. Ch. 670; 52 L. T. 320. *1 Do O. M. & 
G. 703; 12 Bear. 325; ID L. J. Cli. 113; 13 Jur. 1087. 315 Bear. 548.
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In this case Bull on the 4th August, 1885, wrote plain- Judgment, 
tills: “ You will see by the enclosed letter that I ani to Richardson,j. 
receive balance of my transport money in Winnipeg, $020.
1 enclose order for you to draw on the Hudson’s Bay Co., 
and credit my account.” The letter enclosed was from White, 
shown to be in the Government service, to Bull, dated 23rd 
July, 1885, telling Bull to go to Qu’Appelle, have his account 
arranged and certified by Major Bell—also proved to be a 
Government officer—for payment by the Hudson’s Bay Co.,
Winnipeg. There was no proof that Bull complied with 
White’s directions or that any account was certified by Bell, 
t he order enclosed was of 4th August, 1885, to the Hudson's 
Bay Co., “ Please pay Messrs. G. F. & J. Galt or order amount 
of my account, Thomas Bull.” Now, to hold that Bull’s 
letter and the order constituted an agreement that a debt 
owing Galt should be paid out of a particular fund coming 
to the debtor from the Hudson’s Bay Co., which there clearly 
was not, and which under the authority above referred to 
would be necessary, I cannot; neither can I hold that the 
evidence established that the Hudson’s Bay Co. either owed 
Bull money or held funds belonging to him upon which the 
order could operate. I therefore think this appeal should 
be dismissed with costs.

Wetmore, J.—This is an appeal from a judgment of 
the Honourable Mr. Justice Hichardson. The plaintiffs 
claim to be equitable assignees of.certain sums of money 
which were owing to one Thomas Bull by the Dominion 
Government, or of so much thereof as amounted to Bull’s in
debtedness to the plaintiffs. The material facts of the case 
are as follows:—Bull, holding claims against the Government 
for transport services rendered during the rebellion, received 
from a Mr. White, a transport officer, a letter in the following 
words:

“Qu’Appelle, 25th July, 1885.
"* T. Bull, Esq., Post Master, Pense.

“ Dear Sir,—I wired you yesterday that I had arranged 
that you should be paid the contract price, $8 for horse
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Judgment, teams and $6 for ox teams. Mr. Bedson, chief transport 
Wetmore, J. officer, telegraphed Major Bell to arrange matters with you 

upon these terms. You had better come here at once and 
have your account put in and certified by Major Bell as 
correct and it will be sent down to Hudson's Bay Co., Win
nipeg, where it will he paid. This is what has been done in 
the cases of other contractors such as Gillespie, Boss, Corbett 
and others.

“Yours truly,
“ W. White, T. 0.*’

Bull being indebted to the plaintiffs wired them as fol
lows:

“ Pense, 1st August, 1885.
“To Messrs. G. F. & J. Galt, Winnipeg. Will send 

order on transport account payable in Winnipeg.
“ Thomas Bull.”

Bull then wrote and forwarded to the plaintiffs the fol
lowing letter:

“Pense, 4th August, 1885.

“ Messrs. G. F. & J. Galt, Winnipeg.
“ Gentlemen,—You will see by enclosed letter that I am 

to receive the balance of my transport money in Winnipeg, 
amounting to $f>20. I enclose order for you to draw on 
Hudson's Bay and credit my account. I went to Qu’Appelle 
but found Major Bell away; have since sent him my account 
and requested him to certify and forward to Winnipeg for 
payment. I have had a good deal of trouble in this matter 
and if you would arrange to have it paid at once it would 
much oblige,

“ Yours truly,
“Thomas Bull.”

“Please keep letter from W. White, T. 0., till matter is 
settled, and oblige, T. B.”

Bull enclosed with this letter the letter from White here
inbefore set out and also the following order:
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“ Pense, 4th August, 1885. 
u To the Hudson’s Bay Co., Winnipeg.

“ Please pay to Messrs. G. F. & J. Galt or order amount 
of my account.

“ Thomas Bull.”

This order was presented for payment to the Hudson's 
Hay Co., but payment was refused for the reason assigned 
that the Government had stopped payment of the transport 
account a few days before, and the matter stood over until 
the Claims Commissioners sat at Winnipeg in October and 
November, 1885. The Claims Commissioners refused to pay 
and plaintiffs did not get the money. It is contended for 
the plaintiffs that the letters and documents I have set out 
constituted the equitable assignment claimed by the plain
tiffs. There were others letters put in by the plaintiffs 
written by Bull to them subsequently to the 4th August; 
these letters were received in evidence subject to objection 
by the defendant. Assuming these letters to be admissable 
in evidence, I do not think they carry the plaintiffs’ conten
tion a step further than the documents I have already set 
out; indeed, looking at the general tenor of these letters it 
seems to me that Bull in them rather seems to look upon 
the plaintiffs as agents for the collection of these moneys 
than as assignees of the fund or of any part thereof. In the 
view I take of the case I do not consider it necessary to set 
these letters out or to refer to them further. There is no 
evidence that these moneys ever came to the hands or posses
sion of the Hudson's Bay Co. On the 12th March, 1886, Bull 
assigned to the defendant certain property including “ all 
debts and claims owing to him by or from any person or 
persons and all moneys belonging to him and all other 
personal estate and effects of or belonging, due or owing to 
him of every nature and kind soever and wheresoever 
situate.” The defendant, it is alleged, received these moneys 
due for transport services after such assignment to him, but 
it is not alleged nor is it proved in evidence from whom he 
received them. The plaintiffs brought, action to recover

Judgment. 
Wetmore. J.
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Judgment, these moneys, and the learned Judge after hearing the evi- 
Wetmore, J. denee gave judgment for the defendant, and the plaintiffs 

appeal. 1 think Lord Truro lays down correctly the 
principles to he deduced from the authorities as to what 
constitutes an equitable assignment. In Bodick v. Gandellf 
he says “An agreement bet wen a debtor and a creditor that 
the debt owing shall be paid out of a specific fund coming to 
the debtor, or an order given by a debtor to his creditor upon 
a person owing money or holding funds belonging to the 
giver of the order directing such person to pay such funds to 
the creditor will create a valid equitable charge upon such 
fund.”

Referring to the cases cited for the " * at the
argument: in Gorringe v. The Irivell India Btibber and Guita 
Percha 1 Yorks* there was an agreement between the debtor 
and creditor to hold a certain fund coming to the debtor for 
the creditors claim, that is, the debtor stated in writing 
addressed to the creditor in express and clear words that he 
held the fund for his creditor, and not only that, but he 
stated that he held it in pursuance of an arrangement made, 
and the creditor accepted such writing—there was a clear 
appropriation of the fund by agreement.

In Burn v. Carvalho 8 the debtor promised the creditor 
that he would direct, and by subsequent letter to his agent 
did direct, such agent to deliver over certain goods for the 
creditor, which such agent held for his principal.

In Bow v. Dawson6 there was an order made by the 
debtor upon a person holding a fund for him to pay the 
creditor a certain amount out of such fund. In Yeates v. 
Groves 7 there was in substance a similar order. In Ex parte 
South* and in Brice v. Bannister0 there were similar orders 
upon persons holding a fund. In 1Vright v. Ward 10 there was 
an agreement and a direction to the person holding the fund.

Now, does this ease under consideration come within 
cither of the rules laid down by Lord Truro? In the first

*34 Ch. n. 12ft; 30 L. J. Ch. 85; 55 L. T. .372: 3.3 W. R. 80. ‘4 Myl. 
& f'r. 000; 7 Sim. 139; ft L. J. Ch. 55: ». e. nt law, 4 B. & Ad. 383. 
*1 Ve». Sr. 331. 71 Ve». Jr. 280. \3 Swanst. 302. *47 L. J. Q. B. 
722; 3 Q. B. D. 560; 38 L. T. 739 ; 20 W. R. 070. ,04 Russ. 215.

A33D
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place does it come within the definition of “an order given Judgment, 
by a debtor to his creditor upon a person owing money or Wetmore, J. 
holding funds belonging to the giver of the order directing 
such person to pay such funds to the creditor?” I think 
it does not. The Hudson’s Bay Co. owed no money to Bull, 
and held no fund belonging to him or out of which he was 
to be paid; as I gather from the evidence the company was 
merely the agent of the Government to pay claims that had 
been passed; they had no fund in their hands to pay any 
claims, but when claims were passed or allowed they ad
vanced the money and charged the Government. The Hud
son’s Bay Co. was, if anything, merely an agent of the Gov
ernment to pay claims when they were allowed. There is not 
a particle of evidence that the company held one dollar 
coming to Bull. Then was there any agreement between a 
debtor and a creditor that the debt owing should he paid out 
of a specific fund? I cannot spell that out from the docu
ments in evidence. Take the letter of the 4th August, 3885, 
from Bull to plaintiffs, and that is the writing upon which 
the whole question whether or not there was such an agree
ment must hinge, the other writings are merely of use in 
so far as they throw light upon the construction to be 
put upon that letter; because there cannot be a pretence 
under the circumstances of this case that the order on the 
Hudson’s Bay Co., if it stood by itself, could create an 
equitable assignment. Now what docs the letter do? It merely 
amounts in substance to a statement that from information 
received, namely, from Mr. White’s letter lie (Bull) is to 
receive the balance of his transport money at Winnipeg, 
amounting to $620, that the Hudson’s Bay Co. is to pay it, 
and lie gives an order to the Hudson’s Bay Co. to pay it to 
the plaintiffs, and to the plaintiffs to credit it when paid. He 
virtually says, I expect the company will pay this amount, 
if they do, I want you to get it for me and credit me with it, 
but there are no words by which he transfers the fund or any 
part thereof to the plaintiffs in the event of the company not 
honoring the order or holding the moneys. If the Hudson's 
Bay Co. had at the time the moneys in question in their pos-
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Judgment. 
Wet mure, J.

session, or if they subsequently came to their possession, 
possibly the order and the letter might amount to an equit
able assignment, but there is no evidence that the company 
then had the money or that they ever had it, or that the 
defendant received it from the company, and there are no 
words such as those used in Gorringe v. The Irwell India Rub
ber and Gutta Percha 1 Yorks,* stating that he (Bull) held the 
fund or any portion thereof at the plaintiffs’ disposal, or that 
he held or appropriated the fund, no matter where it might 
be, for the plaintiffs. I can find no words expressing an 
intention to assign the claim. I think the letter of 4th 
August will bear no larger construction than I have put on 
it, and therefore the case does not fall within the rule laid 
down by Lord Truro, and lastly referred to by me; on the 
contrary, I think that it falls directly within the ratio deci
dendi of Perdrai v. Dunn,1 and Rodiclc v. Gandell.2

In my opinion the judgment of my brother Richardson 
should be aflirmed and this appeal dismissed with costs.

Macleod, J. and Rouleav, J., concurred.

McGuire, J.—Plaintiffs claim from defendant certain 
moneys as received by him which they allege were so re
ceived for their use. Their case is, briefly, this. That being 
creditors of one Thomas Bull, to whom the Dominion 
Government was indebted for transport services, Bull agreed 
to assign to plaintiffs, in payment of his indebtedness to 
them, the moneys so due to him from the Government; 
that he did so assign the same and that subsequently the 
defendant obtained these moneys from the Government, ami 
ought to be compelled to repay them to the plaintiffs.

In support of their contention the plaintiffs put in a 
telegram from Bull to them, dated August 1st, 1885, as 
follows: “Will send order on transport account payable in 
Y innipeg,” and a letter from Bull to them dated August 4th, 
as follows:

“ Pense, 4th August, 1885.
“Messrs. G. F. & J. Galt, Winnipeg. Gentlemen,—You 

will see by enclosed letter that I am to receive the balance of
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hiv transport money in Winnipeg, amounting to $G20. I Judgment, 
enclose order for you to draw on Hudson's Bay, and credit McGuire, J. 
my account. I went to Qu’Appelle but found Major Bell 
away, have since sent him my account and requested him to 
certify and forward to Winnipeg for payment. 1 have had a 
good deal of trouble in this matter, and if you would arrange 
to have it paid at once it would much oblige.

“Yours truly,
“ Thomas Bull.”

“ Please keep letter from W. White, T. 0., till matter is 
settled and oblige, T. B.”

An order, “ B,” addressed to the Hudson’s Bay Co. at 
Winnipeg of same date, and a letter, “C,” from Transport 
Oilicer White to Bull and enclosed with the order “B” in 
tin- letter “A.”

The main question for consideration is, did these docu
ments amount to an equitable assignment to the plaintiffs of 
tin- money due by the Government to Bull or of any part of 
it, or did they constitute a charge or lien upon it in favour 
of the plaintiffs? It is objected by the defendant that they 
do not amount to either an assignment or charge. 1st, 
because the order docs not specify any fund out of which 
the plaintiffs are to be paid, and, 2nd, that the order is 
addressed, not to the debtor of Bull, but to the Hudson’s Bay 
Co., who were not in any way indebted to him and had no 
fund of his in their hands, nor so far as appears ever had 
any such fund or ever were in possession of the transport 
money coming to Bull. 1 Yalson v. The Duke of Wellington,11 

Hum v. CarvalhoIf the plaintiffs’ case rested on the order 
alone it is quite clear they could not succeed, Fercival v.
Dunn.1 But this must be read in connection with the tele
gram which preceded it and the letters accompanying it; read
ing these and giving to the words their natural signification, 
what meaning are we to draw from them as to the intention 
of Bull? What was the arrangement entered into between 
Bull and the plaintiffs as evidenced by those writings? First,

"1 Huss. & M. C02: 8 L. J. O. S. Ch. 159.
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Judgment, that Bull had agreed to give them an order on his “ transport
McGuire, J. account,” “payable in Winnipeg.” Following that up, his 

letter “A” shows what “ transport account ” means, that it 
“ amounts to $620 ”—that they are to get that money from 
the Hudson’s Bay Co., and to “credit his account” with it. 
The order on the Hudson’s Bay Co. being enclosed, and 
referred to in the letter,—the meaning of the order is ex
plained by the letter, so that, as I take it, the words “my 
account” must mean “the balance of his transport money, 
amounting to .$620.” And if the phrase “ transport money” 
requires explanation, that is furnished by the letter from 
White, the transport officer, and it also explains why the 
order was addressed to the Hudson’s Bay Co. at Winnipeg. 
The oral evidence of Bull at the trial shows that the transport 
services were rendered by him “during the rebellion” “under 
contract with General Laurie, in command of the troops at 
Swift Current.”

I think there is no great difficulty in ascertaining the 
effect of these various documents to he that on August 1st 
Bull had promised to give an order on his transport account 
against the Government, in favour of the plaintiffs; that 
the account referred to was the then balance of his transport 
money amounting to $620; that he did give such order; that 
the plaintiffs were to present it to the Hudson’s Bay Co. at 
Winnipeg, who Bull understood to be the paymaster quoad 
this matter, of his debtor the Dominion Government, and 
that they were to apply the money, when got, to the credit 
of a debt which Bull owed the plaintiffs. 1 think there was 
an existing fund at the dates of the telegram and letter, and 
that it is therein referred to and described sufficiently to he 
recognized without danger of mistake. Can there be any 
doubt that “ my account ” in the order means his claim 
against the Government for transport service and not any 
private account between him and the company? Can it be 
read as if Bull were asking the company to advance him their 
own money, for they did not owe him anything? I think it 
cannot be taken to he a request for a loan, or that the com
pany would in a friendly way liquidate for him his indebt-
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cil lires to Galt & Co. If it is read to mean his claim against ■Judgment, 
the Government for transport services, then there is a fund McGuire, J. 
referred to out of which the debt is to be paid, and it is an 
existing fund whether finally settled or not as to its amount.

As to the second objection that the order was not ad
dressed to the debtor of Bull but to the Hudson Bay Co., 
who owed him nothing, and never had any such funds as the 
order contemplates—as to this, too, I think the defendant 
must fail. The question for a Court of Equity to consider 
in these cases is not the form of the words used by the 
parties and the strict construction to be placed thereon, but 
rather what was the agreement made between the parties, 
what did they intend to do, and did they express that inten
tion in intelligible language and carry out that intention in 
an intelligible way? The language used is after all merely 
the evidence of the agreement between the parties, not the 
agreement itself, and it is to be construed as the parties and 
ordinary intelligent persons familiar with the facts would 
understand it, in case of doubt construing it most strongly 
against the grantor.

Language whether oral or written is the vehicle of ideas 
between man and man; the medium by which the business 
affairs of the community are carried on, and a Court, ap
pointed to interpret and adjudicate upon the business trans
action of litigants submitted to it, must have regard to the 
interpretation which they may fairly and reasonably place 
upon the language employed. In Chowne v. Bayliss,12 the 
Master of the Itolls in giving judgment said: “It is to be 
observed that no formal instrument is required for the pur
pose, all that is wanted is that the documents should express 
the intention of the assignor thereby to make the assign
ment.” In Bow v. Dawson6 it is said that “ though the law 
does not admit as assignment of a chose in action, this Court 
durs, and any words will do, no particular words being neces
sity.” And in Gorrimje v. The Irwell /. B. & G. P. Works*

31 Bear. 351; 31 L. J. Ch. 757; 8 Jur. N. 8. U28; 8 L. T. 739;
11 W. It. 5.
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Judgment. Lord Cotton said: “the form of the words is immaterial so 
McGuire, J. long as it shows an intention that he is to have the benefit of 

the chose in 3011011.”
Now, if it be essential to an equitable assignment that 

there should be an order, and if we are to read the order in 
this case alone, the plaintiffs have not shown a good equit
able assignment. In Rodick v. Gandell'2 the order was ad
dressed to the solicitors of certain railway companies indebted 
to the giver of the order, there was no evidence that he sup
posed the solicitors were the persons to whom he was to look 
as the paymasters of his debtors, and Lord Truro, in his judg
ment states that he believed that the giver of the order did 
not, in fact, so suppose. He says that the order in that case 
“ was a mere authority to receive, which might or might not 
be acted upon; it was not directed to the railway companies 
nor to any officer or representative of the company in any 
sense to make it available against the companies.” And in 
another place he distinguishes this case from Row v. Dawson * 
as in that case the order “ was in substance directed to the 
debtor,” and this case differs materially in the fact that “ the 
order to 1\ & W. was not an order upon the debtor or upon a 
person by whom the debt assigned would be paid.” From 
this may we not fairly infer that had the solicitors P. & W. 
been persons “ by whom the debt would have been paid,” 
he would have come to a very different conclusion? So 
that it seems that the order need not always be addressed to 
the debtor. In Row* v. Dawson 0 the order was addressed to 
Swinburn, the Deputy of Horace Walpole, the debtor, and 
was held to be a good equitable assignment. It was as fol
lows: “ Out of the money due to me from Horace Walpole 
out of the Exchequer, and what will be due at Michaelmas, 
pay to Tonson £400, and to Powdery £200, value received.” 
In Rodick v. Gandell2 Lord Truro came to the conclusion 
that no assignment of the claim against the railway com
panies was ever intended, that the giver of the order “ never 
intended to give, and the bank never understood that they 
were to acquire any title, right or interest in the railway 
debts beyond what actually came into the hands ftf P. & W.”
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This conclusion he arrives at from the fact that the railway 
projects not having gone oil, there was no existing body or 
fund which could be looked to for payment, and from the 
further fact that owing to the unsettled condition of Gan- 
dell's claim, requiring negotiation, arrangement and com
promise, it would have been embarrassing and have caused 
expense and delay to have assigned the claim to the bank, 
h> that while Undid- v. Gandell'2 appears to 1m? a strong case 
against the plaintiffs in this case, it is, I think, readily dis
tinguishable from this; for whereas in the Rodick case, the 
persons to whom the order was addressed were not even per- 
hOiis who would have had the payment of the railway com
panies’ debts, in the present case it was believed by Bull that 
tin- Hudson’s Bay Co. were the very persons to pay the claims 
for transport services, and such belief was not unreasonably 
arrived at when we read Bull’s evidence that he had a short 
time before been paid by them the amount of a similar claim, 
ami by looking at Transport Officer White's letter in which 
lie expressly directs him to apply to the Hudson’s Bay Co. 
at Winnipeg, where it would be paid, and if we were allowed 
to look at Becston’s reply to Galt when the order was pre
sented, it would appear that had it been a few days earlier ?t 
might have been honoured, as he said that the Government 
had stopped payment of transport money only a few days 
previously. Another distinction is that, in the case before 
Lord Truro, as he finds, and it is on that finding largely that 
lie rests his opinion, there was no intention on either 
>ide that there was to be an assignment of the debts due by 
the railway companies, whereas, in this case, there cannot be 
tlie least doubt that Bull intended to assign to Galt & Co. 
tie* $fi20 referred to in the letter, and that they, Galt & Co., 
s<i understood it. If it be replied that there must be not only 
the intention and agreement to assign existing in the minds 
"I the parties, but that there must be something more, an 
agreement to give the requisite direction to give effect to that 
agreement and a performance of the agreement to give such 
directions, and that while Bull agreed by his telegram to give 
; h order on the transport account (which must mean a pro- 
l1 t, apt and sufficient order), he failed to carry out his agree-

Judgment. 

McGuire, J.
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ment to give the necessary directions. Then I would refer 
to the language of the Master of the Rolls in giving judg
ment in Bo dick v. Oandcllwhere he said, “It* in this case 
Gandcll and B. had agreed to assign to the bank the debts 
due to themselves from the railway companies and to give 
the companies the necessary directions for that purpose, the 
ease of Burn v. Carvalho5 would have been authority lor 
considering the transaction as a good t " * "e assignment 
notwithstanding a failure in the promised directions to the 
railway companies.” Further, it is clear that Bull supposed 
he was addressing his order to the very persons who would 
pay his transport claims, and who were the authorized pay
masters for the Government of such claims. The very na
ture of the debt — due by the Government of Canada — 
rendered it necessary that the order should be addressed to 
some individual representing the Government. He might 
have thought that the Minister of Militia and Defence would 
be the party to address it to. But would not the same objec
tion as here have applied in that case? The Minister of 
Militia had not then and never had any money applicable to 
the payment of Bull's claims. Had Bull addressed it to the 
Finance Minister, or to the Prime Minister, or, in fact, to 
any person else, the same objection might have been raised. 
But supposing that there had been some proper person to 
whom to have addressed the order, and that Bull, with the 
best intentions of honestly carrying out the promise in his 
telegram, had mistakenly addressed it to a wrong party, 
would that be a fatal error or one which a Court of Equity 
would be helpless to remedy? Could not a Court of Equity 
on a proper case brought compel Bull to give a proper order, 
or rectify the defective order given?

But was it necessary that there should be an order at all 
to the debtor? Would not an agreement between Bull and 
Galt that the transport account should be assigned to the 
latter or charged with the payment of Bull's indebtedness M 
Galt & Co. be sufficient ? In Gorrinqe v. Irwell * there was 
merely a letter from the debtor to the creditor stating that 
they held at the creditor’s disposal a certain debt due to them.

15
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There was no order to the debtor at all, and even the notice 
to him was held not to be material as against the assignor. 
Lord Cotton said, “ Where there is a contract for value 
Ih-tween the owner of a chose in action and another person 
who has a claim on him that such person shall have the 
benefit of the chose in action, that constitutes a good charge 
mi the chose in action^’ Apply that to the present case. 
Bull was the owner of a chose in action; there was between 
him and plaintiffs a “contract for valuable consideration,” 
viz.: his indebtedness to plaintiffs of $679.93, and the con
tract was that “ another person ” (the plaintiffs) should have 
tin* benefit of the chose in action, and consequently there 
were all the elements, in Lord Cotton's judgment, to consti
tute a good charge on the chose in action. It must be borne 
in mind too that the Court of Chancery in England has grad
ually changed its view on the subject of equitable assign
ments, and that the Gorringe case is a very recent one; 
Undid- v. Oandell2 was decided some 35 years ago. Lambe 
v. Orion 13 was decided some six years later. In the judg
ment of the Court in Lambe v. Orton 13 the following passage 
appears: “ The tendency of the Court formerly was against 
the sufficiency of such an assignment, but later decisions are 
the other way. If a person even without consideration gives 
a direction that property to which he is entitled be given to 
another and that is acted upon by all it is good. If a person 
entitled to property does an act expressive of his intention 
that another person shall have it, and directs that it shall be 
paid to such other person, I think that this amounts to an 
alignment.” Apply that here, Bull is a “ person entitled to 
propertyhe does an act expressive of his intention that 
another person (plaintiffs) shall have it, and directs (see 
order) that it shall be paid to that person. Even taking for 
granted that the order is directed to the wrong person, there 
i- still a direction sufficient to satisfy the above definition. 
In Chowne v. Rayliss 12 it is laid down that “all that is wanted 
i' that the document should express the intention of the 
as>ignor thereby to make the assignment.” Is there not

,31 l>r. & Sui. 125; 20 L. J. Ch. 319; 1 L. T. 304 ; 8 W. R. 202.

Judgment. 
McGuire, J.
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Judgment, expressed in the documents in this case “ the intention there* 
McGuire, J. by to make the assignment?”

Jn an Ontario case, Brown v. Johnston,1* Mr. Justice 
Burton after citing a number of cases says, “ the principle to 
be deduced from all these cases does not appear to go beyond 
this, that an agreement between a debtor and a creditor that 
the debt shall be paid out of a specific fund, &c.,” is an 
equitable assignment.

I think that the telegram promising to give plaintiffs an 
order on the transport account, and the order which followed 
directing the whole of it to be paid to the plaintiffs as ex
plained and interpreted by the letters accompanying it, bring 
the present case clearly within the conditions requisite to 
constitute a good equitable assignment as against the as
signor. The defendant here stands in the place of the 
assignor Bull. Burland v. Moffatt.1B And whatever would 
bind Bull will bind the defendant, who, on the authorities, 
is to be deemed as the representative, not of the creditors, 
as an assignee in insolvency would be, but of Bull.

But did Bull intend to assign all his claims against the 
Government or only the particular claim referred to in his 
letter? The burden of proof rests on the plaintiffs, and as 
to succeed they are compelled to have recourse to this letter, 
1 think they must take the order as limited thereby; the 
letter shows that Bull had in contemplation- then only a claim 
of $620. The defendant received two claims, one of $010, 
the other of $141. I think the former is the one referred to 
by Bull. I think that their title is limited to this claim.

It was urged by the defendant that the plaintiffs had not 
proved that defendant had ever received the claims alleged 
to have been assigned. I think that the statement of defence 
must be taken to admit the receipt of the two sums men
tioned in the statement of claim. The second paragraph 
of the defence is bad under our Civil Justice ordinance. (See 
sections 82, 84, 8G and 87 and Archbald’s Q. B. Practice.)

”12 A. R. 190. ”11 8. C. R. 70.
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l'nder that paragraph the defendant might have sought Judgment, 
in justify in two ways, either by showing that he never re- McGuire, J. 
evived the money at all, or that, although he did receive it 
it was not the plaintiffs’ money, he did not receive it 
to the use of the plaintiffs. But the third paragraph admits 
the receipt of the money and sets up the defence that it was 
not received to the use of the plaintiffs. The case of Byrd v.
Xu mi10 is authority for the conclusion that in such ease the 
two paragraphs must be read together and that the defendant 
will be confined to proving his second paragraph, on the 
grounds set up in the third paragraph. Arehibold lavs down 
that under the Judicature Act the plea of “ never indebted ” 
is not available. The case of Burland v. Moffatt15 is an 
authority for deciding that the fact of the assignee for benefit 
of creditors actually getting possession of the property in 
dispute does not affect the right of the prior assignee, who 
may recover back possession thereof.

I think that the verdict should be set aside and a verdict 
given in favour of the plaintiffs for $G10, and interest and 
costs.

Appeal dismissed with costs.

N7 L. J. Ch. 1: 7 Cb D. 284 ; 37 L. T. 885; 20 W. R. 101.

VOL I. — T.L. 11KP8. 10
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* I

Statement.

QUEEN v. MU WAT ET AL.

Crown—Breach of contract by servant—Sureties—Discharge.

The defendants were sued as sureties for the performance of a con
tract to deliver hay to the X. W. M. Police. The defendants 
claimed they were relieved from liability because the police 
authorities failed to carry out their part of the contract in material 
particulars, viz. (1) By using a quantity of the hay before it had 
been inspected by a Board of Officers as provided by the contract; 
(2) By allowing a portion to be carried off by some of the con
stables. and another portion to be destroyed by cattle before the 
hay was weighed or measured, as provided by the contract; (3i 
By measuring instead of weighing the hay, as provided by the 
contract ; the result by weighing being much in favor of the de
fendant’s principal.

Held, that the third objection afforded a good defence.
Hold, also, that the Crown was responsible for breaches of contract 

resulting from the acts or omissions of its servants, though not 
for their torts.

Queen v. McFarlancand the Windsor it Annapolis It. Co. v. The Queen,* 
considered.

[Court in banc, September 11th, 18SS.

This was an appeal by the Crown from the judgment of 
Richardson, J., dismissing the aetion. The appeal was 
argued on the 5th June, 1888. The facts and the points 
involved appear in the judgment.

D. L. Scott, Q.C., for the Crown, the appellant.
T. C. Johnstone, for the defendants, the respondents.

[September 11th, 1888.]
Richardson, J.—In the contract, for performance of 

which by Lytle, defendants became sureties, special provi
sion is made for ascertaining definitely the quantities brought 
in and delivered. This provision became a material condi
tion of the contract quoad the sureties who were thus entitled 
to its strict performance. Between the 20th August and 8th 
October hay was brought in, some stacked and other quan
tities used with the knowledge and approval of those in 
authority, without the proper means named in the contract 
being taken for defining the number of tons so used and

'7 S. C. R. 217. *85 L. J. P. C. 41; 11 App. Ca. 007 ; 55 L. T.
271; 51 J. P. 200. >
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►tacked, and it appears that during a portion of this period, Judgment 
and while the user was going on and stacks being built, thc-Kich»nl»on,.T. 
scales were in order. As affecting the sureties, this was an 
omission on the part of the Crown to do something which 
was the sureties’ consideration for entering on their respon
sibility. This being material appears from the difficulty in 
arriving at the quantity. While between Lytle and the Gov
ernment this might be properly arrived at by guess, it is 
not what the sureties bargained for when they signed the 
bond sued on, and this departure from the condition was 
not communicated to the sureties.

Jn Lames v. ifaughan 8 Mr. Justice Denman says, “ The 
cases establish this proposition, that if the bargain between 
the principal debtor and the creditor is altered, if there is a 
different relation established between them as regards their 
position to one another, then it will not do to say, You have 
not shown exactly in what way the surety would be damni
fied by it; but if there be an alteration of the relation between 
the parties in a material particular, that is sufficient to dis
charge the surety.” The contract as entered into here was 
Unit the quantities of hay to be delivered by Lytle should 
lie ascertained in a particular way, and it is clearly shown 
that as to a portion of the hay, which was delivered under 
l lie contract, this condition was not observed.

The defendants here are entitled to a strict compliance 
hv plaintiff with the terms on which they became Lytle’s 
sureties, and it is not difficult to determine whether or not 
l he facts shown at the hearing would be likely to operate 
to the detriment of the sureties; and I cannot imagine that 
these defendants, if they had been asked to undertake 
suretyship for Lytle on the terms that, for any portions of 
the hay contracted for and bought in by Lytle, plaintiffs 
-liould be allowed to use without weight or measure at their 
' wn pleasure, plaintiffs crediting Lytle on the contract just 
what they thought fit, would have consented to become 
sureties.

•1 Cab. & E. 340.
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Judgment. In my opinion the deviation disclosed a material altera- 
Richardson.J. tion of the terms of the contract likely to prejudice the 

position of the sureties, and on that principle plaintiffs1 action 
was properly dismissed. •

Wetmore, J.—An agreement under seal dated 26th 
July, 1886, was entered into between Lawrence W. Herchmer, 
Commissioner of the North-West Mounted Police, for the 
Right Honorable the President of the Privy Council or The 
Honorable the Minister eomptrolling the said North-West 
Mounted Police of the first part, and George L. Lytle of the 
second part, whereby Lytle agreed to furnish and deliver at 
the barracks of the Mounted Police, Battleford, 600 tons of 
upland hay at the rate of fourteen dollars and seventy cents 
a ton, to be paid upon completion of the contract. The 
hay was to be delivered in instalments at times specified in 
the agreement, the last instalment to be delivered before the 
first day of February, 1887. It was to be subject to accept
ance or rejection by a board of officers of the North-West 
Mounted Police to be appointed from time to time by the 
officer in command at Battleford, and was to be received 
and paid for in accordance with the weights as shewn on 
the weigh scales at the police barracks, Battleford, provided 
that the same were in the good order, and if the scales were 
not in good order, the hay was to be measured after having 
stood for thirty days in the stacks, and five hundred and 
twelve cubic feet was to be allowed for each ton. The 
defendants Daniel Mowat and John A. Kerr, by their bond 
bearing even date with this agreement, became bound to the 
Right Honorable the President of the Privy Council of 
Canada, or the Honorable the Minister eomptrolling the 
North-West Mounted Police, in the sum of $8,820 as sureties 
that Lytle would in all respects well and faithfully perform 
and carry out all the terms of the above recited agreement. 
Lytle put in a portion of the hay under this agreement, but 
he fell a long way short of putting in the whole 600 tons. 
It was claimed on behalf of the plaintiff that he only put in 
397J tons; it was also alleged for the plaintiff that all this 
hay was weighed in the scales referred to, except two stacks
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which was measured, and a quantity, used by the men of Judgment, 
the force and destroyed by cattle, out of these two stacks Wetmore, J. 
before they were measured, and allowed at fifteen tons by 
the police authorities. These two stacks were measured as 
specified in the agreement, that is, 512 cubic feet were 
allowed for each ton. In this way these stacks were allowed 
by the authorities at 104 tons and a quarter. Lvtly claimed 
that he delivered and the police force accepted more than 
;>i)î j- tons, lie claimed that the men had used, or cattle 
destroyed, 25 tons of hay without weighing or measuring 
it, or 10 tons more than he had been allowed. He claimed 
that from the loads put into them, there should have been 
from 160/ to 170 tons in the two stacks measured, and that 
from a test applied by weighing a portion of one of these 
stacks and calculating the quantity of the whole therefrom, 
a result of 46 tons was shewn over the quantity arrived at 
by the measurement; and Major Cotton swears in cross- 
examination, “ I know Lytle told me and I never doubted 
the actual weight exceeded that by measurementand the 
witness Stearnes, who weighed the portion of the stacks 
alluded to with Lytle, swears on cross-examination, “the 
Males were in order that day; Lytle did then ask to be 
allowed to weigh ; a small piece was cut off by Lytle by 
permission and weighed as a test; 3 or 4 tons were weighed; 
the result of this test if applied to the whole would be in 
Lytle’s favor.” The evidence is not very clear as to when a 
hoard of officers was appointed as provided in the contract, 
but there is no evidence of a board having inspected any 
hay until the 8th October, when they inspected and passed 
the two stacks of hay referred to. Up to this time these 
two stacks had not been accepted; on the contrary, the 
police authorities refused to accept them before. Major 
Cotton states, “ Before my arrival some (meaning some hay) 
had been accepted and used, some more had been delivered, 
out not accepted. * * * The hay not accepted was in
i'.vo stacks in a corral ; this 1 took over on report of board 
of officers.” And Colonel llcrchmer, the Commissioner, 

ated that he was at Battlcford on the 19th or 20th Sep-
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Judgment. 
Wetmore, J.
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tomber, and that while he was tliere hay was being put into 
the stacks; that he “refused to accept it, but did afterwards.” 
Apart from the hay used by the men and allowed at 15 tons, 
between 44 and 45 tons were accepted, so far as appears in 
evidence, without any inspection by a board of officers. It 
appears that the scales were out of order, but when they 
became out of order, or how long they remained so, does 
not appear. Major Cotton stated that they were out of 
order when the stacks in question were measured, but he is 
evidently mistaken on that point. It is established, however, 
by the evidence of Superintendent McDonell, that when 
Lytle commenced the stacks the scales were out of order, 
and it is further established by the evidence of the Commis
sioner and Superintendent McDonell that they were put in 
order about the time the commissioner was at Battleford, 
and it is clearly established by Inspector Stearnes that they 
were in order on 8th October, when the stacks were measured.

It is claimed, among other grounds, that the defendants 
arc relieved from liability because the contract for the per
formance of which they became sureties was without their 
consent varied or departed from in these respects: First, 
by the men using and cattle having been allowed to destroy 
part of the hay before it was inspected by the board or 
weighed or measured; Second, in using a quantity of the 
hay without inspection by a board; Third, in ascertaining 
the quantities of the two stacks by measurement, the scales 
at the time being in good order. The law as to the effect 
of an alteration of the terms of the original agreement upon 
the liability of a surety appears to be pretty well settled. A 
leading case on this subject is W’hitcher v. Hall.4 The doc
trine applicable to this question is stated in Chitty on Con
tracts (11th ed., by Russell), 498, as follows: “Any alteration, 
however bona fide, by the creditor and the principal, without 
the assent of the surety, of the terms of the original agree
ment, so far as they relate to the subject matter in respect of 
which the surety became responsible for the principal, will

*8 D. & B. 22; 5 B. & C. 209; 4 L. J. O. S. K. B. 107; 29 R. It.
244.
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exonerate the surety, unless it be self evident that the altera- Judgment, 
lion is unsubstantial, or one which cannot he prejudicial toWetmore, J. 
Hie surety; and when the alteration is not of this character, 
the Court will not, in an action against the surety, go into 
an enquiry as to the effect of the alteration, or allow the 
question whether the surety is discharged or not to be deter
mined by the finding of a jury as to the materiality of the 
alteration.” The present Chief Justice of Canada in deliver
ing the judgment of the Court in Peters v. Bryson,5 lavs down 
the laws as follows: “ Sureties .have ever been held peculiarly 
entitled to the protection of the broad rule that the law will 
not make, nor permit to be made, for parties a contract other 
than that which they had made for themselves, and, where 
I here has been a deviation from the agreement for the per
formance of which they became bound, allows them to 
say in the language of Lord Kenyon in Campbell v. French,"
■ This is not my contract; non liaec in fédéra mu'; do not 
impose on me other conditions than those I have imposed on 
myself by the contract I have entered into.’ ” In Peters v.
Bryson1 judgment was given against the surety, but only on 
the ground that the guarantee was a specialty, and that it 
was not a defence at law that it had been varied by a parol 
agreement, but the party in such case must seek his remedy 
in a Court of Equity. As this Court is a Court of Law and 
Ixquity, and can, under sub-section 3 of section 6 of “ The 
Judicature Ordinance, 1886,” grant equitable relief, that 
judgment will not apply in this case. In Driscoll v. Barker7 
i lie defendant Barker agreed to build a house for the plain- 
liff and to finish it by a certain date; the plaintiff agreed to 
pay Barker $400 on the 15th August following the date of 
i lie contract and to make other payments as the work pro
gressed, no payment after the $400 to exceed the amount of 
• he work done. The other defendants became parties to the 
agreement as sureties for Barker. Barker failed to finish the 
house by the date agreed on, and the action was brought 
gainst him and his sureties. The sureties pleaded in sub

’ll Allen (N.B.) 492. "0 T. R. 200; 2 H. BI. 103; 3 R. It. 154.
: Vugs. & Burb. (N.B.) 407.
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Judgment, stance tliat after the $400 had been paid under the agrvv- 
Wetmore, J. ment to Barker, the plaintiff, without the knowledge and 

consent of the sureties, made payments to Barker on account 
of the building from time to time faster than the work pro
gressed and in excess of the value of the work done at the 
time of such payments, and that by so making such payments 
the plaintiff materially and prejudicially altered their posi
tion as sureties and discharged them from liability. The 
plaintiff demurred to this plea, but the Court held the plea 
good. In Holme v. Brunskill8 it was held that any altera
tion in the form of the agreement between principals dis
charges the surety, unless it is self evident that the altera
tion cannot prejudice the surety. Now, then, were the 
alleged alterations or deviations alterations of, or deviations 
from the contract? and if they were, was it, or was it not, 
self evident that the alteration could not prejudice the 
surety ? As to the first objection, I cannot bring my mind 
to the conclusion that there was a departure from the con
tract at all. 1 can find nothing in the contract which made 
if incumbent on the commanding officer at Battleford to ap
point a board of officers at any particular time. It would 
have been, in my opinion, quite sufficient to have appointed 
a board when Lytle announced he was prepared to deliver, 
or required a board to be appointed, and there is not a 
particle of evidence that Lytle gave notice that he was pre
pared to deliver or required a board before the 8th October, 
and I will not assume* that he did. The hay then was lying 
in these stacks, at the time the men took and the cattle 
destroyed some of it, at Lytle’s risk; the property was Lytle’s. 
Unless the police authorities or those acting on behalf of 
Her Majesty waived the inspection by a board and accepte! 
the hay, it remained Lytle’s property until it was inspected 
and passed, or the inspection was waived. But not only that, 
but up to the time it was inspected and taken over on the 
report of a board, the commissioner and those in authority 
in the police force had refused to accept it. I cannot under-

•47 L. J. Q. B. «10; 3 Q. B. f>. 40ft; 38 L. T. 838.
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stand how, under these circumstances, the taking of a por- 
tion of this hay by these men, or the fact that cattle broke 
in nml destroyed a portion of it, can be construed into an 
acceptance of this property by the Queen, or by any person 
whose act would be held to bind her, or how this can be in 
any way construed into an alteration of, or deviation from 
the contract, or relieve the sureties. The fact that an allow
ance was afterwards made for this hay docs not atfect the 
question; that was a mere indulgence and one that strictly 
the police authorities could not allow as against Her Majesty, 
that is, they could not, by a subsequent act as against the 
Queen, convert what was a trespass by the men and cattle 
into an acceptance under the agreement. As to the second 
objection, I understand this objection to apply to hay which 
was weighed and used, but does not appear, so far as the 
evidence goes, to have been inspected by a board. I know 
cases can be found which seem to lay down the doctrine that 
any deviation from, or alteration of the contract guaranteed 
without the consent of the surety, even if altered for his 
benefit, will relieve the surety from liability, on the ground 
lliât it is not then his contract, and Chief Justice Ritchie in 
Veters v. Bryson6 quotes from some of these cases with ap- 
provnl, especially referring to the Lord Chancellor’s remarks 
in Blest v. Brown,® and Baron Alderson’s remarks in Stewart 
v. McKean.10 But Cotton, L.J., in Holme v. Brunsl'ill,8 be
fore referred to, lays down the rule in these words: “ The true 
rule, in my opinion, is that, if there is any agreement between 
the principals with reference to the contract guaranteed, the 
surety ought to be consulted, and that, if lie has not con- 
m uted to the alteration, although in cases where it is without 
inquiry evident that the alteration is unsubstantial, or that 
it cannot be otherwise than beneficial to the surety, the 
urety may not lie discharged, yet if it is not self 

'•vident that the alteration is unsubstantial or one which 
cannot be prejudicial to the surety, the Court will not in 
an action against the surety go into an enquiry as to the

•3 (ïiff. 4.10: 8 Jur. X. S. 187: 5 L. T. 003. nflirmvd 8 Jar, N. 8. 
•*e; o L. T. 020: 10 w. R. .100. «"10 Ex. 07.1; 3 C. L. R. 400; 24
!.. J. Ex. 14.1; 3 W. R.210.

Judgment. 

Wetmore, J.
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Judgment, effect of the alteration.” Now, here is a reasonable and 
Wetmore, J. fair rule which 1 am prepared to adopt. Then how could 

the acceptance of this hay without the inspection of a board 
by any possibility prejudice the sureties, the defendants in 
this case? I think it self evident it could not. The board 
was not to Ire appointed for the purpose of weighing the hay. 
It was merely appointed for the purpose of passing on its 
quality. If inferior hay was received and weighed and 
allowed at the contract price, that could not prejudice the 
defendants, and that is the only possible effect the omission to 
appoint a board in respect to this hay could have. I am 

• therefore of opinion that the second objection cannot pre
vail. But I think that the third objection is fatal to the 
plaintiff’s right to recover. Here is an important variation 
from the contract and one exceedingly prejudicial to the 
defendants. Applying the test of the measurement of a 
portion of these stacks made by Lytle and Inspector 
S tea rues, there is a difference of 4fi tons between the weight 
by measurement and what it would likely come to if 
weighed, or a difference of over $676. It may suggest itself, 
however, that this might be remedied bv allowing this dif
ference as delivered. I can find no case which warrants any 
such course. In fact, the authorities are the other way. 
The defendants guaranteed the performance of a contract, 
by which the hay was to be weighed if' the scales were in 
good order. The scales were in good order, the quantity of 
hay was ascertained by a method not warranted by the 
agreement. Under the circumstances and under the prin
ciple of the cases referred to, the defendants had a right to 
say, that it is not the contract we guaranteed, we are 
relieved from liability, and this Court cannot restore that 
liability by now making an allowance. It cannot be doubted 
for a moment that Lytle was a party to this arrangement. 
He consented to the hay being measured at first. It is true 
that after he found the quantity did not come up to his 
expectation he protested and wanted it weighed, but, never
theless, he allowed the property to pass, and it is now most 
unquestionably in the parties of the first part to the original
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agreement. It is quite true that the agreement provides Judgment, 
that if the scales were not in good order the hav was to he Wetmore, J. 
measured. It is quite possible that if during the time the 
scales were out of order Lytle had called for a board, and 
n hoard had passed the hay, and so the title thereto had 
passed to the parties of the first part of the agreement, and 
Lytle had stacked the hay so passed, and continued from 
time to time putting hay passed in like manner in the stacks 
while the scales were so out of order, it might not have been 
necessary when the time arrived for measuring to take the 
slack to pieces and weigh the hay, even although the scales 
had in the meanwhile been repaired and put in good order.
Hut Lytle did not pursue this course. It would not, how
ever, have been in accordance with the contract, after the 
scales had been put in good order, to continue putting hay 
into the stacks without weighing. And it seems to me 
quite clear that when the property in the hay did pass, 
the quantity being unascertained at that time, it became 
necessary under the agreement as against the sureties to 
ascertain the quantities by the scales, if they were in good 
order. As stated before, it is clear they were then in 
good order, and I think it is no answer to set up that it would 
have involved a great deal of labour to weigh the hay; that 
was a contingency which they might have provided for in the 
agreement, but which they did not do, or they might have 
obtained the sureties’ consent to the alteration. It was urged 
that these matters of defence could not be set up as against 
the Queen, as Her Majesty cannot be prejudiced by the 
default of Her officers; and The Queen v. ilcFarlane 1 was 
• ited in support of that proposition. I do not think that 
case bears out the contention. That was a Petition of Right 
tiled to recover compensation from the Crown for damage 
occasioned by the negligence of its servants to the property 
of an individual using a public work. In this case the 
l rown seeks to recover damages from subjects for an alleged 
breach of an agreement. It would seem to me a strange 
doctrine to propound, in view of the principle upon which 
nreties are relieved from liability, that, if a person guaran

tees the performance of a contract made by another person



156 TERRITORIES LAW REPORTS. [VOL.

Judgment, with the Crown, and possibly gives the guarantee on the 
Wetmore, J. strength of certain provisions in the contract which he knows 

M ill insure a fair working out of the contract, or protect him, 
and which may possibly have been inserted by his procure
ment, the servants of the Crown w’ho have in charge the 
working out of the contract, may entirely overlook or dis
regard these provisions, M'ork the contract out in a M’av not 
contemplated by the agreement and directly contrary to 
such provisions, and that the surety would nevertheless 
continue liable; in other words that the surety cannot say, 
as he could in case the contract had been Mith a subject, 
“ That is not the contract the performance of which 1 
guaranteed.”

I may just add that it occurred to me there might pos
sibly l>e a doubt whether the matters of defence to whiçh I 
have referred and on which I have based my judgment are 
open to the defendants under the pleadings. As, however, no 
such objection as this Mas taken at the argument or, as I 
can find, before the trial Judge, I have not given this point 
any serious attention. I have assumed that the learned 
counsel on both sides are satisfied that these defences are 
available under the sixth paragraph of the statement of 
defence.

I am of opinion that the judgment of my brother Rich
ardson should be affirmed and the appeal dismissed with 
costs.

McGuire, J.—The facts in this case have already been 
sufficiently set out in the judgments of my learned brethren.

The defendants became sureties for the performance by 
Lytle of the terms of his contract for supplying hay to the 
police at Battleford, which contract is referred to in the 
bond on which the defendants are sued.

Several grounds of defence have been relied upon, but I 
shall only refer to three.

hirst, the defendant’s claim that the police accepted and 
used a quantity of the hay delivered by Lytle without the
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Miiiic having been inspected bv a board of officers as men- Judgment, 
tinned in Lytle's contract. 1 do not think that the neglect McGuire, J. 
nr omission to appoint sucli a board was such a non-perform
ance of the contract as prevents the plaintiff succeeding 
here. It was a provision which could only be for the pro
tection of the Government. If the hay delivered and 
accepted during that period was such as the board ought to 
have accepted, then its non-existence did not in any way 
affect the defendants or Lytle, whereas, if the hay was such 
as the hoard would have rejected, then surely the fact that 
it was not rejected was clearly of advantage to both Lytle 
and his sureties. This is quite obvious, and does not depend 
on any testimony as to the effect of such omission.

As to second objection that before either inspection or 
ascertainment of the quantity of hay delivered, a portion of 
it was carried off by some of the constables and another 
portion was destroyed by cattle, which it is said the police 
allowed to break into it; it is not contended, at any rate it 
i< not proved, that the acts of the constables, any more than 
those of the cattle were authorised by the police authorities 
— they were, in fact, trespassers, and for such torts I do 
not think that Her Majesty can be held responsible. The 
Queen v. McFarlane.1

As to the third objection, that after the scales were in 
order and when, according to the contract, it became neces
sary that the quantity of hay should be ascertained by 
weight, two stacks were inspected by a board of officers and 
accepted, but were measured instead of being w( ghed, 
whereby the contractor Lytle and his sureties were materi
ally prejudiced, I think the evidence supports the defen
dants as to the facts. The police authorities clearly failed 
to carry out the contract in a material particular, and to the 
prejudice of the defendants. It was urged by the plaintiff's 
counsel that the Crown cannot be held responsible for any 
wrongful acts of its servants, and the case of The Queen v.
JfrFarlane' was cited as authority for that contention. For 
torts committed by Her servants, I quite agree that she can- 
*'"t be held responsible, but for tortious breaches of contract
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Judgment, the law is the other way. In The Windsor and Annapolis 
McGuire, J. Railway Co. v. The Queen,2 it was decided that whenever a 

valid contract has been made between the Crown and a sub
ject, a petition of right will lie for unliquidated damages 
resulting from breach of contract by the Crown, whether by 
omissions or positive acts of servants of the Crown. In the 
present case there was an omission by the servants of the 
Crown to weigh the hay and a positive act, the taking of the 
hay by measurement contrary to the express terms of the 
contract. The Crown having failed to perform its part 
of the contract cannot, I think, look to the sureties, because 
the other party to that contract has not carried out his part 
thereof. Were this an action against Lytle, the effect of not 
having weighed the hay would be different, but as against 
the sureties of Lytle I do not think it will do to say that 
credit may be given for a larger quantity of hay than was 
shown by the measurement, even were it possible now to 
ascertain its quantity by weight, which it certainly is not, 
and there is no satisfactory evidence as to what it would have 
come to had it been weighed.

I think this appeal should be dismissed and the judg
ment herein affirmed with costs.

Macleod, J., and Houleau, J., concurred.

Appeal dismissed with costs.
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QUIRK v. THOMPSON.

Chattel mortgage—Description—Date of ntoetcal.

Goods were described in a chattel mortgage, as follows:—“ All and 
singular the goods, chattels, stock-in-trade, fixtures and store 
Imilding of the mortgagors used in or pertaining to their business 
ns general merchants, said stock-in-trade consisting of a full stock 
of general merchandise, now being in the store of the said mort
gagors on, etc.”

lhld, Hovleau, J., dissenting. That the description was sufflcient.t 
The mortgage was filed August 12th, 1880, at 4.10 p.m.; a renewal 

was filed August 12th, 1887, at 11.49 a.m. 
held. Hovleau, J., dissenting. That the renewal was filed within 

one year from the tiling of the mortgage.!

[Court in banc, December 7th, 1888.

This was an appeal by the plaintiff from the judgment 
of Rouleau, J., dismissing the action. The appeal was 
argued on the 5th June, 1888. The facts and the points 
involved appear in the judgment.

D. L. Scott, Q.C., for the plaintiff, the appellant.
J. A. Lougheed, for the defendants, the respondents.

[December 7th, 1888.]

The judgment of the majority of the Court (Richard
son. Macleod, Wetmore, and McGuire, JJ.) was delivered
by

McGuire, J.—In this case the plaintiff, Quirk, appeals 
from the judgment of Rouleau, J. The form of the inter
pleader issue here is different from that usually employed.

The question in dispute seems thereby to be narrowed 
d"\\n, practically, to whether the plaintiff, Quirk, had, at 
tlie date of the seizure, title as against the execution crcdi- 
t"is, Thompson, Codville & Co., to the goods mentioned in 
the chattel mortgage given by Kirkpatrick & Holmes, dated 
lVth August, 1886.

The execution, filing and refiling of the mortgage were 
admitted.

Statement.

tAffirmed 18 S. C. R. 005.
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Judument. Tlie grounds on which the respondents relied in the 
McGuire, ,T. Court below were: 1. That the goods arc not sufficiently 

described in the mortgage, and 2. That the mortgage was 
not refiled in time.

As to the first objection, the goods are described as being 
“ all ” of the goods, chattels, &c., used in the mortgagors' 
business as general merchants, and then being in a certain 
store of the mortgagors’, in a certain place; it covers all, 
without exception, of the goods of the description given, in 
that store. We think that the description is sufficient, and this 
view is supported by the language employed by Ritchie, C..I. 
and Henry, J., in HcCall v. Wolff,1 at pp. 133 and 138, and 
by several decisions in the Ontario Courts, among others 
Harris v. Commercial Bunk}

As to the second objection, we think the mortgage was 
filed in time. It was filed on August 12th, 188fi, at 4.ID 
p.m., and refiled August 12th, 1887, at 11.49 a.m.

The learned Judge in the Court below seems to have 
relied on the judgment of Hartnell, Co.J., in Stewart v. 
Brock.* We have examined that judgment and find that the 
learned County Court Judge there relied on a dictum of 
Burns, J., in Armstrong v. Ausman,* that the year is to be 
computed from the earliest moment in the day on which the 
mortgage was filed. In that case the opinion so expressed 
by Burns, J., was an orbiler dictum not necessary to the deci
sion of the question before him, as there the filing was on the 
15th May, in one year, and the refiling was on the 14th of 
the following May. Draper, C.J., in the same case did not 
express an opinion as to whether the year is to he computed 
from the earliest moment of the" day of filing or from the 
hour and minute of filing.

We think that the fair interpretation of such expressions 
as “ from ” or “ after ” the doing of the act, as the filing of 
the mortgage here, is that the time is to l>e computed either 
from the termination of the day on which the act is done

'13 S. V. R. 117. =111 U. C. Q. B. 437. =19 C. I,. .1. N. 8. 28».
•11 U. C. Q. B. 4!t8.
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or at earliest from the exact moment of the day when it was Judgment.
done. In Archbold’s Q. B. Practice, Vol. II., p. 1435, it is McGuire, J.
said, “When time ‘from,’ or ‘after,’ or ‘within’ a certain
time of a particular period is allowed to a partv to do any
act, the first was to be reckoned exclusively. So where
time is to be computed ‘ from,’ or ‘ after,’ or ‘within’ a certain
time of an adt done, the day upon which thé act is done
is in general to be reckoned exclusively, and this whether the
party affected is privy to the act or not.”

It is unnecessary in this case to decide which of these 
starting points is to lx? taken, as, if we adopt the view most 
favourable to the respondents, namely, to compute the year 
from the hour of 4.10 p.m., on the 12th August, 1886, a 
year from that time would not expire until 4.10 p.m., on the 
12th day of August, 1887, since in every’ year there must be 
a full 12th day of August, and it is necessary that the por
tion of the 12th of August, 1886, shall be supplemented by 
so much of the following 12th of August as to make up a 
full day in order to complete a year. For example, a week 
from Monday at noon does not expire till noon of the follow
ing Monday, and so for a “month,” “year” or other period

Now, in this case, the refiling was at 11.49 a.m. We 
therefore think the refiling was within a year from the filing 
a* required by the Ordinance.

We think the appeal should be allowed with costs and 
judgment be entered for the plaintiff in the interpleader 
issue with costs.

trial.
Bouleau, J., remained of the same opinion as at the

Appeal allowed with costs.

VOL. I.—T.L.ItEPTH.
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Statement

CUZNEB v. CALGABY.
Municipal Ordinance — Municipality — Sidetcalk—Liability for accumu

lation of tee.

The Municipal Ordinance gives municipalities in the Territories, 
jurisdiction over roads, casts upon them the duty of maintaining 
them, authorizes them to abate nuisances, and affords them mean* 
for raising money for corporate purposes. 

llcld, therefore, that where a municipality had constructed a side
walk upon one of the roads within its limits, upon which snow and 
ice had accumulated, which it had not removed within a reasonable 
time, in consequence of which the plaintiff slipped and fell and was 
injured, the municipality was liable.

[Court in banc, December 7th, 1SSS.

This was an action brought by a married woman and her 
husband against the municipality of the town of Calgary to 
recover damages by reason of the female plaintiff slipping and 
injuring herself on a sidewalk on one of the public streets 
of the town, whereon snow and ice had accumulated.

The defence contained a denial that the defendants were 
the owners of the street; a denial of the alleged duty of the 
defendants to remove the snow and ice, and an allegation of 
contributory negligence on the part of the female plaintiff.

The case was tried at Calgary before Rouleau, J., with 
a jury. Counsel for the defendants offered no evidence, and 
moved for a nonsuit on the grounds that there was no proper 
evidence: (1) of incorporation, (2) of the defendants’ owner
ship of the street, (3) of the duty of. defendants to keep the 
sidewalk in repair, (4) of the defendants’ knowledge that the 
sidewalk was out of repair, (5) of negligence, (6) of the al
leged non-repair being the cause of the accident; and that 
the evidence showed contributory negligence on the part of 
the female plaintiff.

The learned Judge refused to enter a nonsuit, and left 
the case to the jury, who gave a verdict for the plaintiffs with 
$2,500 damages, and judgment was entered accordingly.
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From this judgment the plaintiffs appealed on the statement, 
grounds taken at the trial on the motion for nonsuit and on 
the ground of excessive damages. The appeal was argued on 
the 4th December, 1888.

E. P. Davis, for the defendants, the appellants.
J. A. Lougheed, for the plaintiffs, the respondents.

[December 7th, 1888.]

The judgment of the Court (Richardson, Macleod,
Rouleau, Wetmore, and McGuire, JJ.), was delivered by

Richardson, J.—The female plaintiff in this case seeks 
to recover damages sustained by her, consequent, as alleged, 
upon the municipal corporation of Calgary allowing snow 
to accumulate upon a sidewalk in the town.

We are of opinion that the Municipal Ordinance, No. 2, 
of 1885, with the amendments thereto, extended to the Cor
poration of the town of Calgary.

The defendants by their pleading have admitted they 
were a municipal corporation. Such a corporation could 
only be created in the North-West Territories in one of three 
ways;

1. By Act of Parliament.
2. By Ordinance of the North-West Council, or
3. By Royal Charter.
This Court will judicially notice there is no Act of Par

liament creating any such corporation as defendants.
The town clerk of defendants has testified he never saw 

loiters of incorporation, and if any such existed he is the 
proper custodian.

We therefore assume that there are none, so the town 
i'. not incorporated by royal charter.

The defendants’ counsel urged in appeal that the town 
may have been incorporated under an Ordinance passed prior 
io No. 2 of 1885; but that -Ordinance, No. 2, of 1885, rc- 
pvaled any such previous Ordinance and, therefore, while the 
town of Calgary existed as a corporation by virtue of the



164 TERRITORIES LAW REPORTS. [VOL

Judgment, old Ordinance, it had none of the powers or duties provided 
Richard son, J. for by Ordinance No. 2, of 1885, as they had not been ex

pressly extended to the defendants by that Ordinance, and 
that the powers and duties provided by the old Ordinance 
arc repealed.

The effect of this would be that if the Ordinance of 1885 
repealed the pre-existing Ordinances, and did not continue 
the corporation created by them, the corporation must 
have passed out of existence, inasmuch as “ the creature of 
a statute cannot exist when the statute creating it is dead.” 
But by the pleadings defendant has admitted the corpora
tion exists. Therefore, to follow the legitimate conclusion 
of this reasoning we must hold that it was created under the 
powers contained in the Ordinance of 1885, this being as 
stated before the only existing means under the evidence on 
the record by which the corporation could be created.

We do not, however, wish to put our judgment on this 
narrow ground. We think the words “are incorporated” in 
sub-section 1 of section 1 of Ordinance No. 2, of 1885, mean 
and must be rend as “ are already incorporated,” so that the 
sub-section reads as follows, “Municipality” shall mean any 
locality, the inhabitants of which are already incorporated 
or continued or become so under this Ordinance.

It was urged that because the words in this sub-section 1 
are to be found in the first Ordinance made in the North- 
West Territories and before any municipal corporation 
existed, we arc prevented from putting the construction on 
them which we have done. Assuming there was nothing to 
which those words would apply, when that first Ordinance 
was passed, we arc not driven to any such conclusion. In 
fact, we must avoid holding that the legislature carried 
forward meaningless words. It is only necessary to have 
recourse to the language of a repealed statute for the purpose 
of construing a repealing statute when the words of it are 
ambiguous. If within the four corners of the Act to lie con
strued, applying it to the subject matter, we can give effect 
to the words used we must do so. It is evident what the 
words, “become so” in that sub-section 1 have reference to,
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viz.: “ Corporations created under the Ordinance by the 
Lieutenant-Governor.” What the words “are continued” 
mean is not necessary here to decide. The words “ are incor
porated,” however, cannot have reference to any corporations 
specially created by the Ordinance, because there are none 
such. It can, therefore, only have reference to corporations 
existing prior to its passing.

We think, also, that under clause 34 of section 2 of 
Ordinance No. 6, of 1887, we must hold that the provisions 
of the Ordinance of 1885 apply to the body corporate of the 
town of Calgary.

We think the town of Calgary had cast upon it the duty 
of keeping the sidewalk in question so clear of snow as to be 
not dangerous to persons using it. Section No. 225 of Ordin
ance No. 2, of 1885, gives them jurisdiction over all township 
lines and roads.

Then sub-section 3 of section 109 casts on them the duty 
of maintaining roads and bridges and building the same, and 
sub-section 5, the abatement of nuisances.

The Ordinance gives them the means of raising money 
by assessment for corporate purposes.

As a matter of fact, the defendants made this very side
walk in question, and the authorities, holding a corporation 
liable for its omission in removing nuisances of the sort, are 
so numerous as to admit of no doubt.

The question as to whether or not the snowbank was 
dangerous, as also whether or not the corporation had reason
able time to remove it, was a proper question for the jury, 
and we think there was quite sufficient evidence to warrant 
the jury in deciding as they have done in this case.

The only remaining question now is, Was there con
tributory negligence? We do not think there was any evid
ence of such to leave to the jury.

The question of excessive damages was not pressed be
fore us.

We think this appeal should be dismissed with costs.
Appeal dismissed with costs.

Judgment. 
Richardson,J.
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Statement.
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QUEEN v. FARRELL.
Criminal late—Forgery—Corroborative evidence.

The prisoner was charged in the first Count with forging the name 
of a Superintendent of the N. W. M. Police to a requisition for 
transport, and in the second, with uttering the same knowing it to 
be forged.

Held, that the Superintendent was not “ a i>erson interested, or 
supposed to l»e interested,” within the meaning of the Criminal 
Procedure Act, R. S. C. c. 174, s. 218,t and that therefore, his 
evidence did not require corroboration.

[Court in banc, December 9th, 18S8.

The prisoner was tried at Calgary lteforc Wetmore, J., 
and a Justice of the Peace, with the intervention of a jury, on 
a charge containing counts for forging the name of Sévère 
Gagnon, Superintendent N.-WVM. P., to a requisition for 
transport of persons on the Canadian Pacific Railway, and 
uttering the same knowing it to he forged.

Mr. Gagnon gave evidence to the effect that he had not 
signed the requisition in question nor authorized any one to 
sign it, and that the signature “ Sev. Gagnon” was forged. 
There was also evidence to the effect that the prisoner had 
been a member of the N.-W. M. P. Force, but had been dis
charged ; that when arrested there were found on his person 
a number of blank forms similar to the requisition in ques
tion; that the prisoner was in the employ of the Canadian 
Pacific Railway Company and claimed to have power to issue 
passes on the railway, and that the requisition in question 
came from the prisoner’s possession.

t “ The evidence of any person interested or supposed to be in
terested in respect of any deed, writing, instrument, or other matter 
given in evidence on the trial of any indictment or information 
against any person for any offence punishable under the * Act 
respecting Forgery ’ shall not be sufficient to sustain a conviction for 
any of the said offence's unless the same is corroborated by other 
legal evidence in support of such prosecution.” See now Criminal 
Code, s. <184, which requires corroboration of the evidence of a single 
witness irrespective of interest.—Ed.
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The learned Judge charged the jury that if they believed 
tlie testimony of Mr. Gagnon they must find the requisition 
to have l>een forged. The jury found the prisoner guilty 
generally on the whole charge; the verdict was entered ac
cordingly and the prisoner was sentenced to six months’ im
prisonment. Sentence was respited and the following ques
tions submitted for the opinion of the Court in banc:

(1) Was the evidence of Superintendent Gagnon suffi
cient to establish that the document in question was forged, 
or did his evidence require to be corroborated under the pro
visions of s. 218, c. 174, R. S. C. (f)?

(2) Was the evidence sufficient to warrant the jury in 
finding the document in question was forged?

(3) If the last question is found in favor of the pri
soner, should the conviction be sustained as to the second 
count of the charge?

Before the Court in banc.
]). L. Scotty Q.C., appeared for the Crown; the prisoner 

was not represented.

[December 9th, 1888.]

The Court (Richardson, Macleod, Rouleau, Wet- 
more, and McGuire, JJ.) held that Superintendent Gagnon 
was not " interested ” within the meaning of the Act, and 
that therefore his evidence did not require corroboration; 
that the evidence was sufficient to sustain the conviction on 
either count, and that therefore the conviction was right 
and should be sustained.

Statement.

Conviction sustained.
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QUEEN v. MATIIEWSON.
Criminal lair—A". If. T. Act—Conviction—Distress—Imprisonment.

A\ H'. T. Act—Conviction— Distress—Imprisonment.

A statute provided that in ease of non-payment of the penalty and 
costs immediately after conviction, the Justice might, in his 
discretion levy the same by distress and sale, or might commit the 
person who was so convicted and made default, to any common 
gaol for a term not exceeding six months, with or without hard 
labor, unless the said penalty and costs should be sooner paid. X. 
W. T. Act, s. DU.

A conviction under this statute ordered that the penalty and costs 
be levied by distress, and that tn default of sufficient distress, the 
defendant be imprisoned for one month.

Held, that the imposition of imprisonment in default of distress was 
authorized by the Summary Convictions Act, It. 8. C. c. 178, s. (17.f

[Court in banc, June 7th, 18S!>.

Statement. Tlie defendant was convicted for an offence under sec
tion 95 of the X.-VV. T. Act prohibiting inter alia the sale 
of intoxicating liquor in the Territories, except by special 
permission in writing of the Lieutenant-Governor, under a 
penalty therein fixed. Section 99 of the same Act (partially 
set out in the head note) contained provisions respecting the 
recovery of such penalties.

The conviction adjudged that the penalty and costs be 
levied by distress, and in default of sufficient distress that the 
defendant should be imprisoned for one month.

The defendant appealed and the appeal was heard be
fore Wetmore, J., who submitted the question of the 
validity of the conviction to the Court in banc, before which 
it was argued on the 5th June, 1888.

D. L. Scott, Q.C., for the Crown, cited Regina v. Sulli
van,1 Regina v. Brady,2 Ex parte Goodine.3

T. C. Johnstone, contra, cited Arnott v. Bradley.4

tCf. Crim. Code. h. 872. »24 8. C. X. H. 14ft. *12 O. R. 858.
■25 S. C. X. R. 151. ‘23 U. C. C. P. 1.
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[.June 1th, 1889.]

The judgment of the Court (Richardson, Macleod, 
Rouleau, Wetmore and McGuire, JJ.) was delivered by

McGuire, J.:—Section 99 provides two remedies for 
enforcing payment.

1. By distress and sale.
2. Imprisonment up to 6 months.
Suppose the Justice exercises his discretion to enforce 

payment by distress, then what happens if there is no suffi
cient distress? Section 99 provides no further remedy in 
ease no sufficient distress is found, but when that appears, 
section 07 of chapter 178, R. S. C.f must be looked at, which 
provides that in such case the Justice may commit for a 
period not exceeding three months.

In the ease under consideration the Justice chose- the 
alternative of enforcing payment by distress, and directed 
that in default of sufficient distress the defendant should be 
imprisoned for one month.

We think he had power to so order under section 07 of 
chapter 178, R. S. C'.,t and that the conviction is good.

Judgment. 
McGuire, J.

Con viction sustain ed.
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QUEEN v. CUVE.

QUEEN v. HOLDSWOI1TH.
Prairie fire ordinance—Railway engine—Escape of fire.

An ordinance of the Territories prohibited the kindling and placing 
of lire “ in the open air in any part of the Territories,” except for 
certain purposes. The defendants, who were respectively fireman 
and engineer on a freight train, were severally convicted of a 
breach of the ordinance upon evidence to the effect that sparks 
from the tire which they had kindled in the locomotive engine had 
kindled a tire on the adjacent prairie, there being, as the magis
trate found, no evidence of improper construction of the engine, 
or of negligence on the part of the defendants.

Held, that these facts afforded no evidence of the defendants kindling 
a fire “ in the open air.”

[Court in bone, June 7th, 1880.

Statement. The defendant in the first ease was an engineer and in 
the second a fireman of the Canadian Pacific Railway. They 
were each severally convicted before Justices of the Peace 
of a breach of Ordinance No. 17 of 1887, prohibiting the 
kindling or placing of fire in the open air in any part of the? 
Territories, except for certain purposes, on evidence to the 
effect that sparks from the fire which they had kindled in 
a locomotive engine had kindled a fire on the adjacent 
prairie, there being, as the Justices found, no evidence of im
proper construction of the engine, or negligence on the part 
of the defendants.

Writs of certiorari were obtained on behalf of the defen
dants and returns were made thereto by the convicting jus
tices. Rules were taken out to show cause why the* convic
tions should not be quashed. These rules were argued to
gether on the 5th June, 1889.

D. L. Scott, Q.C., and Ji. Dundas Strong shewed cause.
J. A. M. A Hi ns, Q.C., and J. Secord supported the Rules.

[June 7th, 1889.]
The judgment of the Court (Richardson, Macleod, 

Rouleau, Wetmore, and McGuire, JJ.) was delivered by
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McGuire, J.—In these two eases motions were made on Judgment, 
behalf of the defendants, Charles Clive and John E. Holds- McGuire, J. 
worth, to quash two convictions brought up by writs of certio
rari and made by Asa M. McLean and Joseph P. Beauchamp,
Esquires, two Justices of the Peace, whereby the said Clive 
and TToldsworth wore convicted of a breach of Ordinance No.
17 of 1887, commonly known as the Prairie Fire Ordinance.

From the information and depositions it appears that 
the defendants were respectively fireman and engineer on an 
engine and freight train of the Canadian Pacific Railway 
Company, and the proceedings and evidence in each case 
king the same, it was for convenience agreed that both 
should be argued together.

The Magistrates set out in writing their findings on 
questions of fact, from which it appears that they found:

(1) That the usual and best known appliances under 
which engines could be successfully operated for 
preventing the emission of sparks were in use on 
the cmgine in question, and

(2) That it was not shown that the cause of the fire was 
due to any act performed bv the defendants for the 
purpose of kindling fire, neither had it been shown 
that thd fire was caused by negligence or wanton
ness on the part of the defendants.

The counsel for the defendants in moving for the writs 
of certiorari had taken a numlier of technical objections to 
the convictions, but it was agreed that the Court should dis
regard them and givcl judgment on the merits.

The question whether the mere act of the defendants in 
running an engine, in which they had kindled or placed fire, 
even without any negligence or wantonness on their part, or 
any intention to kindle or place a fire on the prairie, itself 
Mould be a breach of the Ordinance, was very fully argued 
by the counsel on both sides, but, in the view we have taken 
<>! the case on another point, we prefer to express no opinion 
on this branch of the matter.
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The Ordinance prohibits the kindling or placing of fireJudgment.

' it

McGuire, J. “ in the open air.” There is no evidence of any kindling
or placing of fire by the defendants elsewhere than in the 
engine, and that was, in our opinion, not in the “ open air.”

We therefore think the defendants were not guilty of 
any breach of the Ordinance.

We order that the convictions in both cases be quashed.

Criminal laic — X. If. T. Act—lm pri mm mm t—Cort iorari—Ret h m of 
conviction—Amendment of conviction.

Defendant was convicted under a statute which authorized, iu de
fault of payment of the penalty and costs (1) distress, or (2) ti 
months’ imprisonment.

The magistrate’s minute directed 0 months’ imprisonment, unless 
the tine and costs should be sooner paid. The magistrate tiled with 
the proper officer a formal conviction which directed distress, and 
in default of distress ti months’ imprisonment. This conviction 
being obviously bad, inasmuch as (besides not according with the 
minute) three months is the limit for imprisonment for default of 
distress (Summary Convictions Act, s. (57, Key. v. Matheicmm,') 
upon the issue of a certiorari the magistrate tiled a new formal 
conviction, which accorded with the minute, except that there were 
added the words “ (unless) the costs of conveying the defendant to 
the guard room are sooner paid.”

Held, following Reg. v. Matheicsonthat the first formal conviction 
was bad.

Hold, also, that the second formal conviction was also bad, inasmuch 
as the statute under which the conviction was made did not 
authorize the imposing of the costs of conveying to gaol; the words 
to that effect in the forms to the Summary Convictions Act being 
intended to be used only when expressly made applicable. Reg. v. 
Wright,* followed.

Semble, per Richardson, ,T.: The Summary Convictions Act, s. 85 (as 
remodelled by 51 Vic. c. 45, s. 0), directing that the convicting 
magistrate shall transmit the conviction to the proper officer 
“ before the time when an appeal * * * may lie heard, there to 
lx* kept by the proper officer among the records of the Court,” and 
the magistrate having complied with this provision, by filing the 
first formal conviction, the second could not be considered.

' it

‘Ante n. 1(59. *14 O. R. (H18.



QUEEN V. HAMILTON. 178

{Court in banc, June 7th, 1SS9. Statement.

The defendant was charged before a Justice* of the Peace 
under section 95 of the N.-W. T. Act with having intoxicating 
liquor in his possession, without the special permission in 
writing of the Lieutenant-Governor. The Justice found the 
defendant guilty, and at the conclusion of the case made a 
minute to the effect that he found the defendant guilty and 
adjudged that he should pay a certain fine and certain costs, 
and in default of payment forthwith should be imprisoned 
for a term of six months at hard labor unless the fine1 and 
costs should be sooner paid. A formal conviction was drawn 
ii)) by the justice, which, by its terms, adjudged that the fine 
and costs should be levied by distress, and that in default of 
sufficient distress the defendant should be* imprisoned for six 
months. This formal conviction was returned to the clerk 
of the Supreme Court for the district in which the offence 
was alleged to have been committed.

A writ of certiorari having been issued to return the 
proceedings, this formal conviction was taken off the files of 
the Court and handed to the justice to be returned in answer 
to fhe writ of certiorari. The justice returned not only this 
formal conviction but also a new formal conviction according 
with his minute of conviction, except that it included the 
words, “ the costs of conveying the defendant to the guard- 
room.”

A motion to quash the conviction was argued on the 3rd 
June, 1889.

T. C. Johnstone, for the motion.
I). L. Scott, Q.C., contra.

[June 7th, IS SO.]

Wetmore, J.—The defendant was convicted by Frank 
Norman, Esquire, a Justice of the Peace* of the Territories, 

»»u the* 25th July last for having in his possession intoxicating 
liquor without the special permission in writing of the 
! .ioutenanf-Governor. The conviction was made under sec
tion 99 of the North-West Territories Act. The Magistrate
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Judgment. nfter hearing the testimony made’ a minute of conviction 
Wetmore, J. against the defendant, whereby he found him guilty of the 

offence charged and adjudged that he should pay a fine of 
$20U and costs, in default of payment to be imprisoned for a 
term of six months with hard labour unless the fine and costs 
were paid immediately. A formal conviction was then drawn 
up and filed with the clerk of the Supreme Court of the 
judicial district of Eastern Assiniboia, within which district 
the alleged offence was committed. By this conviction the 
Justice adjudged that the defendant should forfeit and pay 
the sum of two hundred dollars and $5.75 for costs, and that 
if the said several sums were not paid, the same should lie 
levied by distress and sale of the defendant’s goods, and in 
default of sufficient distress that the defendant should be 
imprisoned for six months with hard labour. This convic
tion was admitted by the counsel for the prosecution to be 
bad, as it clearly was under the decision made by this Court 
in The Queen v. Malhetrson 1 in awarding six months’ im
prisonment in default of distress. After the issuing of the 
writ of certiorari in this cast1, however, and shortly before the 
return thereto, as stated by the counsel for the prosecution, 
the Magistrate made a new conviction in accordance with 
the minute of conviction, adjudging the defendant to pay 
the same penalty and costs as in the? first conviction, and 
that if the said several sums were not paid forthwith the 
defendant should be imprisoned for six months unless the 
said sums and the costs of conveying the defendant to the 
guard-room were sooner paid. It was urged for the defen
dant that this conviction is also bad in that it adjudges that 
the defendant be kept imprisoned for the term unless, among 
other things, the costs of conveying him to the guard-room 
are sooner paid. This conviction follows the form J 2, pre
scribed in the forms appended to the Summary Convictions 
Act, H. S. C. c. 178, and provided for in section 55 of that 
Act, and which is the form of conviction provided for in 
cases where imprisonment is awarded in the first instance on 
default of payment of the penalty and costs. We can find 
no provision in the body of this Act providing for or relat
ing to thé issue of a warrant of imprisonment in a cas-;
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«liere imprisonment is awarded in the first instance in de- Judgment, 
fault of payment of the penalty and costs. Except in cases Wetmme, J. 
of a conviction for an offence under “ The Larceny Act," or 
"The Act respecting Malicious Injuries to Property,” or 
•• The Act respecting the Protection of the Property of Sea
men in the Navy,” in which cases provisions for the commit
ment arc contained in section 68 of the Act, and in cases when 
the defendant at the time of the imprisonment awarded is un
dergoing imprisonment upon a conviction for another offence, 
in which cases provision is made for delivery of the warrant 
of commitment to the gaoler. In all other cases where im
prisonment is awarded in the first instance for default, tlitf 
authority to commit is only to he found in the form of con
viction and the form of warrant O 1 in the Appendix to the 
Act. In cases where a distress is awarded in default of pay
ment or when no mode of enforcing the penalty is provided, 
the body of the Act contains a number of provisions relating 
to enforcing the penalty, namely, for the issuing a warrant 
of distress, and the issuing a warrant of commitment upon 
default of sufficient distress. These provisions uro found in 
sections 62 to 67, both inclusive. Section 66 provides that 
in that case on a return of “ no goods and chattels " whereon 
to levy, the Justice may issue his warrant of commitment 
requiring the constable to convey the defaulter to the gaol 
and the keeper to receive and imprison him for the time 
directed unless “the sum or sums adjudged to be paid and 
all costs and charges of the distress and also the costs and 
charges of the commitment and conveying of the defendant 
to prison, if such Justice thinks fit so to order * * * 
nve sooner paid.” In that case the power to aw’ard the cost 
of conveying the defendant to gaol appears to lie discretion
ary with the magistrate, he may direct the payment of them 
or not as he sees fit. The forms of conviction and warrant 
provided for these cases are in keeping with this discretionary 
power; the form of conviction is J 1; the words “and of 
Hie commitment and conveying of the said A. B. to the said 
raid,” are in brackets, thus indicating that they are to he 
inserted or left out accordingly as the Justice in his discretion 
directs that they shall be paid or not. The form of the
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Judgment, warrant of commitment provided for in these cases N 5 is 
Wet more, J. similar, the same or similar words are in brackets, and the 

form of this warrant is in accordance with the provisions of 
section 66. When, however, imprisonment is awarded in 

# the first instance in default, there is nothing to be found in
the body of the Act, or elsewhere, expressly vesting in the 
Justice a discretionary powdr to award the costs of convey
ing the defendant to gaol. In looking at the form of con
viction provided for in that case, J 2, it will be seen that the 
words “ and the costs and charges of conveying the said A. It. 
to the said common gaol ” are not in brackets, but upon look
ing at the form of commitment applicable1 to such case, 0 1, 
we find that the words “and costs and charges of earning 
him to the said common gaol amounting to the further 
sum of ,” are in brackets. Now, these words must
be in brackets for some purpose, and the only conceiv
able* purpose for so putting them in brackets is that in some 
cases they arc to be inserted in the warrant and in other 
cases they arc not. When then are they to be inserted? The 
Magistrate has no discretion as in the other cases mentioned 
to insert them or not. The only conclusion to arrive at is 
that they are to be inserted when the substantive Act, which 
creates the offence and the punishment, authorizes it, other
wise they arc not to be inserted. That being so, the words 
in the form of conviction J 2, authorizing imprisonment 
unless the costs and charges of conveying the defendant to 
gaol are paid, can only be inserted when the substantive Act 
authorizes such imprisonment. In construing a statute such 
as the Summary Convictions Act, we arc in cases of doubt 
bound to give the construction most favourable to the liberty 
of the subject. Now the substantive Act, section 99 of the 
North-West Territories Act, does not authorize imprisonment 
for these costs. We arc therefore of opinion that the second 
conviction is also bad. We have not lost sight of the fact 
that the effect of the conclusion we have arrived at is to 
render the form J 2 misleading. We very much regret that 
this is the case. While, however,a consideration of this sort 
would induce us if possible to avoid giving the statute such 
a construction as to produce that effect, nevertheless, if on
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principle we have to give that construction it cannot be Judgment, 
avoided. We have no doubt upon the matter and our view Wetmore, J. 
j* entirely borne out by the judgment of the Queen’s Bench 
Division, of Ontario, in Regina v. 1Vright.*

Both of the convictions returned to the writ of cer
tiorari will therefore be quashed.

Richardson, Macleod, Rouleau, and McGuire, JJ., 
concurred.

Richardson, J., added :—_v . ,c. c. 45, s. 9, Stat
utes of Canada, the imperative duty is cast upon every jus
tice before whom any person is summarily tried to transmit 
the conviction or order to the Court to which the appeal is 
*' herein ” given, before the time when an appeal from such 
conviction or order may be heard, there to be kept by the 
proper officer of the Court.

By section 7, the Court to which the right of appeal is 
given is thus defined, “ to a Judge of the Supreme Court of 
the said Territories sitting without a jury at the place where 
the cause of the information or complaint arose, or the 
nearest place thereto where a Court is appointed to be hold.”

The information in this matter shows that the cause of 
it arose at Moosomin; it therefore became the Magistrate's 
hounden duty to return the conviction he made to the Court 
at Moosomin; the clerk of the Supreme Court for Eastern 
Assiniboia at Moosomin, being by section 102 of the North- 
West Territories Act declared the proper officer for such 
purposes.

The conviction in this matter was made 25th Jnlv, 1888, 
flic Magistrate made his return on the 26th July, 1888, to 
the Court at Moosomin, and it was placed on record in the 
< lerk’s office on that day.

In obedience to a certiorari issued on 26th November,
1888, the Magistrate returns to the registrar the certiorari 
with a written statement :—“ I beg to return the enclosed

12VOL. I. -T.L RKPT«.

00
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Judgment, writ; nil the documents are in the hands of the clerk of the 
Richard»on.J. Court (Mr. Neff) at Moosomin.”

The Magistrate thus obeyed the'writ uK my. mind, and 
identified the first conviction as thejlne lie made. All the 
Court then required of him was to put in more formal "Shape 
what he had already done; this he does and adds another 
conviction, which I doubt much if he could do legally, and 
therefore for this reason and on the grounds already stated 
by my brother Wetmore both convictions returned to tho 
writ of certiorari must be quashed.

Conviction quashed.
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QUEEN v. LAIRD.

Criminal laic—Summary Convictions Act—Dismissal—Costs—Unauthor
ized Hems—Amendment.

A Justice’s order dismissing nn information under “ The Summary 
Convictions Act,” ordering the informant to pay as costs a sum 
which included items for “ rent of hall,” “ counsel fee,” “ cou- 
IKUisatlon for wages,” and “ railway fare.” *

lit Id, that none of these items could legally be charged as costs, 
nul that, therefore, the order was bad, so far as it awarded any

Hel l, also, that the Court could not amend the order by deducting the 
illegal items; though it could amend by striking out in toto all that 
part of the order relating to costs.

Itnjina v. Dunning,1 considered.

[Court in banc, June 7th, 1889.

The defendant was charged on two separate informations statement, 
before Justices of the Peace with breaches of section 95 of 
the X.-W. T. Act, in the one case with having in his posses
sion, and in the other with selling intoxicating liquor with
out the special permission in writing of the Lieutenant- 
Governor. The Justices dismissed both charges, and ordered 
the complainant to nay certain costs. The proceedings hav
ing been returned to the Court on two several writs of cer- 
tinrari motions to quash the orders were argued together on 
the 6th June, 1889; the contention being that the orders 
were bad because they ordered the payment of costs which 
lie could not legally be charged with.

IV. White, for the motion.
T. C. Johnstone, contra.

[June 7th, 1SS9.]

The judgment of the Court (Richardson, Macleod, 
Rouleau, Wetmore, and McGuire, JJ.) was delivered by 

Wetmore, J.—Two orders dismissing informations 
before Justices with the proceedings upon which the same 
i ere based, were returned to two several writs of certiorari

‘14 O. R. 52.
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Judgment, issued out of tliis Court. The objections made to these orders 
Wet more, J. in the application to quash are the same in each case, namely, 

that the Justices dismissed the informations with costs and 
included in such costs items not authorized by law. The 
objectionable items arc as follows: The Justices hired a hall 
in which to try the matters of the information, the charge 
for which appears to have been $1, and they divided this 
charge in the two cases, charging the prosecutor fifty cents 
in respect thereof in each case. They allowed the defendant 
a counsel fee of $37.00 in both cases, and divided this allow
ance in like manner, charging the prosecutor $18.50 in each 
ease. They allowed an amount of $14.80 to the defendant 
as a compensation for wages lost, and divided that in like 
manner, charging the prosecutor with $7.10 in each case. 
They allowed the defendant $10.50 for railway fare, and 
divided that in like manner, charging prosecutor with $5.25 
in each case.

The learned counsel for the Magistrates and the defen
dant attempted to justify'these charges by referring to section 
G of chapter 45 of 51 Vic. (Dom. Stat, 1888). Sections 
58 and 59 of the Summary Convictions Act are the general 
sections under which Justices are authorized to award costs 
in eases of conviction and in cases of dismissal. Section G 
of t* r 45 of 51 Vic., provides an additional sub- 
seciion to section 59 of the principal Act, and provides that 
the costs to be awarded under sections 58 and 59 “ shall be 
such as are payable according to the tariff or tariffs of 
fees prescribed by the law of the Province in which the 
prosecution takes place upon similar proceedings by and 
before Justices against the law of that Province, and if no 
such fees are prescribed then the tariff applicable shall be 
the tariff of fees prescribed as to civil eases.Y The expres
sion “ Province ” includes the North-West Territories. (See 
Interprotation Act, Section 7, sub-section 13.) Ordinance 
No. fi of 1878 “ respecting fees in summary trials,” was in 
force at the time these orders of dismissal in question were 
made, and it was contended that as this Ordinance only 
prescribes fees to the Justices, constables, and witnesses, 
and as The Summary Convictions Act contemplates that

42
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parties may appear at the hearing of the matter by counsel Judgment, 

(see section 35, 42 and 49) and the Ordinance provides no fee Wetmore, J. 
for their attendance, a counsel fee may be allowed by the 
Justices under the tariff of fees prescribed by the Judicature 
Ordinance. As to the charge for the use of room, it was 
urged that as under section 33 of the Summary Convictions 
Art. the Court was an open Court, a public place had to lx? 
hired, and as to the charges for loss of wages and railway 
fare, they were merely in the nature of witness fees. As to 
the charge for the hire of the room, that is not warranted 
cither by the Ordinance No. G of 1878, or by the tariff of 
fees prescribed by the Judicature Ordinance, 188G, or by the 
Judicature Ordinance in the Revised Ordinances. This 
charge therefore is not authorized by section G of 51 Vic. 
c. 45. Neither art» charges for loss of wages and railway 
fare co nomine authorized by either of the Ordinances, and 
xve cannot conceive how loss of wages and railxvay fare can 
he considered as convertible terms, for the allowance of one 
dollar for each day’s attendance and ten cents a mile for 
each mile travelled allowed to the witness, and prescribed by 
Ordinance No. 6 of 1878. But if they could be so consider
ed there is now allowance to a party by either the Ordinance 
No. (i of 1878 or the Judicature Ordinance. The de
fendant was not and could not be a witness; this charge, 
therefore, is not authorized. We think the counsel fee 
was not authorized. The Local Legislature of the Ter
ritories had prescribed fees to be taken in cases of sum-) 
nmrv convictions it is true, but these fees xverc limited to 
fees to be taken by certain officers and persons. But it was 
only when no fees (the language of the section is when “no ^ 
hi eh fees”) are prescribed, resort was to be had to the tariff ; 
prescribed for civil cases. The orders are therefore bad in | 
awarding these costs.

Mr. Johnstone applied to us to amend the order by 
deducting the unauthorized items, striking out the sum men- 
ti"iied in the orders and inserting the correct sum. We can 
find no authority to make such an amendment. Section 87 
"■ the Summary Convictions Act cited by Mr. Johnstone 
d- es not authorize it. That section does not authorize an



182 TEltlUTUItlES LAW 11EPOKT8. [VOL.

Judgment, amendment at all, it provides that “ No conviction or order
Wetmore, J. * * * shall in being removed by certiorari be held invalid

for any irregularity, informality, or insufficiency,” subject to 
certain provisions. Armour, J., in Regina v. Dunning,l 
also cited for the defendant, did not hold that the conviction 
in that case could be amended by striking out the erroneous 
part and substituting something else. He held that the 
erroneous part could be quashed because it was “ quite sever
able from the rest of the conviction,” without otherwise in
terfering with it. We refrain from expressing any opinion 
as to whether we concur with Armour, J., in this power 
to quash or strike out the part of a conviction which was 
then under his consideration. It is to be borne in mind 
that these arc “ orders of dismissal ” and not convictions; 
the awarding of costs in them is not an adjudication of guilt 
or an adjudication of punishment, and the principle, which 
has been stated to govern the striking out of an objectionable 
part of a conviction which awarded costs, does not apply. 
We sec nothing to prevent us striking out or quashing such 
an objectionable part of an order of dismissal as that before 
us. That part of the order which dismisses the information 
is good. That part- which awards costs is bad and can be 
severed from the rest of the order without otherwise inter
fering with it. Of course that part of the order which awards 
a distress and in default of distress, imprisonment to enforce 
payment of these costs is also bad. All that part of the said 
orders after the words “ dismiss the same,” where they first 
appear therein and down to and including the word “paid” 
where it lastly appears therein will be quashed, the remaining 
part of the order is affirmed. We make no order as to costs.

Conviction partially affirmed and partially quashed.
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STIMSON ET AL. v. SMITH.
hctinue—Building»—Chattels appurtenant to real estate—Estoppel.

The defendant gave a chattel mortgage to the plaintiffs on certain 
Imildings, and also a certain ferry, and “ the ferry boat with 
cables, pulley and other machinery used therewith.”

//(•/#/ (I t, that detinue or replevin would not lie for the buildings, at 
least where the defendant was in possession of the land on which 
they stood; nor for the ferry boats or attachments, as they were 
appurtenant to the ferry, which was an easement arising in re
spect of land.

(21 That there was no estoppel by the mortgage, in such sense ns to 
make detinue or replevin an appropriate remedy for property of 
the character in question.

[Court in banc, June 7th, 1880.

The plaintiffs sued the defendant for wrongfully and Statement, 
unlawfully taking the goods and chattels of the plaintiffs, 
consisting of some log buildings and a ferry boat with cables, 
pulley, and other machinery used therewith, and unlawfully 
detaining the same, and claimed a return of the goods and 
chattels and damages for their detention. The statement 
of defence denied the taking and detention and the plain
tiffs’ property in the goods and chattels, and averred that the 
alleged goods and chattels were not goods and chattels but 
were real estate, and therefore not the subject of an action 
of replevin, and that they were all improvements upon 
Dominion lands, and submitted that the* Dominion Lands 
Act was a bar to the plaintiffs’ action. The plaintiffs, in their 
reply, joined issue and alleged that the defendant had by 
deed mortgaged the said goods and chattels as such to one 
who had assigned the mortgage to one of the plaintiffs, and 
Ih.il th(i defendant was thereby estopped from denying that 
they were goods and chattels.

The case was tried at Calgary More Wetmorb, J., who 
,ve judgment dismissing the action.

From this judgment the plaintiffs appealed. The appeal
argued on the Mh June, 1880.
D. L. Scott, Q.C., and J. B. Smith, for the* plaintiffs, the

• i'(‘Hants.
B. P. Davis, for the defendant, the respondent.
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The judgment of the Court (Richardson, Macleod, 
Rouleau, Wetmore, and McGuire, JJ.) was delivered by

Richardson, J.—The plaintiffs here sue for the recov
ery of one log building used as a hotel, one and a half stories 
high, about 24 bv 26 in dimensions, with log kitchen, log 
bar-room, about 16 by 20 in dimensions, and log dining-room, 
all attached ; a log stable on posts about 50 by 25 in dimen
sions with hen house attached; and a log coal shed, and a 
ferry boat with cables, pulley and other machinery used 
therewith, all at High River Crossing in Alberta and unlaw
fully detained, &c., claiming not only recovery of these as 
goods and chattels, but damages for. detention.

The defendant inter alia sets up in defence that the al
leged goods and chattels are not nor are any of them goods 
and chattels, but real estate, and are not-subject to replevin.

To this defence the plaintiffs join issue.
And the real issue, which the Judge who presided had to 

dispose of, was whether or not the buildings descrilied in the 
plaintiffs’ statement of claim, as also the ferrv with its ap
purtenant rights ns disclosed in the evidence, were goods 
and chattels in such a sense that they could be the subject of 
an action for detaining the same.

It appears clear from the evidence throughout that the 
plaintiffs’ object was not to obtain a delivery of the property 
in question to them ns the result of detinue would do, but 
to turn the defendant out of his possession.

This, the trial Judge held not to be effected under the 
pleadings, and it is from his finding that this appeal is made.

The question before the Court is, Was the Judge right 
in so findijig? And, if not, what should upon the evidence in 
the case as presented before him have been the proper 
judgment?

During the exhaustive argument before this Court great 
stress was laid by plaintiffs’ counsel upon the doctrine of 
estoppel, and that, because the property described in the 
statement of claim was included in a chattel mortgage given
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liv defendant, held by plaintiff Lane as assignee of the mort- Judgment, 
gagee, the defendant was precluded from asserting in this Richard»™ ,1. 
suit they were not chattels hut real estate. The Court, how
ever, from careful examination of the mortgage cannot arrive 
at the conclusion that in this case there was any estoppel.

In this respect the trial Judge was, in the opinion of 
this Court, right.

As to the ferry boat with cables, pulley and other 
machinery used therewith, the Court is of opinion that if 
these pass under the words “ ferry, &c.,” used in the mort
gage, they can only pass as appurtenant to the ferry which 
is in the opinion of the Court an easement arising in respect 
of the land ahd not recoverable by this form of action.

Whatever relief the plaintiffs may be entitled to must be 
sought in some other form of action which this Court will 
not deprive the plaintiffs of.

The appeal is therefore dismissed with costs.

Appeal dismissed with costs.

VOL. 1.— T.L.HKPTB.
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Tl'RRIFF v. McHUOH.
Hale of yooda—Implied irananty of title— Knoirledye.

If, where a s|»eeifio article* is sold, there is knowledge on the pnr- 
vlmser's part of a defect in the vendor's title, there is no implied 
warranty of title as against such defect.

Dickie v. Dun»,1 distinguished.

[Court in banc, June 7th, 1S89.

Statement. This was an appeal by the plaintiff from the judgment 
of Wetmore, J., dismissing the action.

The facts and points involved appear in the judgment. 
The appeal was argued on the 5th June, 1889.

T. C. Johnstone, for the plaintiff, the appellant.
IV. White, for the defendant, the respondent.

[June 7th, 1889.]

The judgment of the (’ourt (Richardson, Macleod, 
Rouleau, Wetmore, and McGuire, JJ.) was delivered by

Rouleau, J.—The statement of claim in this case 
alleged that the defendant in the month of October, A.I). 
1885, by warranting that he had lawful right and title to 
sell a certain dark bay horse about six years old, with black 
mane and tail and one white foot, and a little white on an
other foot, branded (R) on the right hip, sold the same to the 
plaintiff for the sum of $125, which sum the plaintiff then 
paid the defendant ns the price thereof; that the defendant 
bad not the lawful right and title to sell or dispose of the 
said horse; that the plaintiff was in consequence afterwards 
obliged to deliver up the said horse to Frederick S. Rounsa- 
ville, who had the lawful right and title thereto, and lost the 
saiil horse, and the said sum, which he had paid as the price 
thereof.

The said statement of claim was met bv the following 
statement of defence. That the defendant did not warrant 
that he had the right and title to sell the horse mentioned, 
but, on the contrary, the plaintiff well knew the circumstances

’Ante p. 83.
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connected with the purchase and possession of said horse by Judgment, 
the defendant, and dealt with the defendant with knowledge Rouieeu, J. 
thereof. In referring to the evidence adduced in this case, 
vc find that the defendant was a dealer in horses, and that 
the plaintiff, wanting to purchase a horse, went to the defen
dant and purchased one. If the facts of the case were barely 
those, there is no doubt, as Mr. Justice Wetmore stated in 
his judgment, that the case of Dickie v. Dunn,1 decided by 
this Court, would apply, and that there was an implied war
ranty of title and the plaintiff entitled to recover, but there 
is ample evidence in the case to show that the plaintiff was 
perfectly aware himself that there was a cloud upon the title 
to the horse, that both plaintiff and defendant knew it, and 
that the plaintiff purchased with a full knowledge of such 
cloud. And to show that sttch is the case, Ve have only to 
refer to the evidence of Joseph Galloway, who is a disinter
ested witness and who swears as follows:

“ 1 remember the horse called the Tommy horse referred 
to.*’ (That is the horse admitted by all parties to be the horse 
described in plaintiff’s statement of claim.) “ When 1 first 
saw the Tommy horse it was in the fall of 1884. Some In
dians brought him to Carlyle. * * * I went down; 1 was
trying to make a deal for this Tommy horse. These Indians 
and I could not deal. Mr. Turriff was down there, he was 
also trying to deal with them. I heard what took place be
tween Turriff and the Indians. He tried to deal with them, 
lie mentioned flour. I don't know what else. They were 
talking only a few minutes when he offered flour in a trade 
for the Tommy horse. * * * 1 asked Turriff it it would 
bn really safe to deal for that horse. He said, if the proper 
owner came I would have to be the loser, so I dropped it,”
Xe. According to the above evidence there is no doubt in 
our minds that the plaintiff had a knowledge that there was 
a cloud on the title and a suspicion that it was stolen prop- 
< ity. | he duty of the pluintiff in such a case as this was to 
a1 i a warranty from defendant. In the case of Dickie v.
/>MWW ' t,lc C°urt only applies the rule of law that a sale of 
I'-rsonal chattels implies an affirmation by the vendor that 

is his, and therefore lie warrants the title. But4



188 TERRITORIES LAW REPORTS. [VOL.

Judgment, when the facts and circumstances show that the vendor did 
Rouleau, J. not intend to assert ownership, but only to transfer such 

interest as he might have in the chattel sold, and more especi
ally when the purchaser is proven to have full knowledge 
of all the circumstances and does not exact any warranty 
from the vendor, we are of opinion that he has no rigjit to 
complain if the chattel is afterwards taken away from him 
by the real owner of it. The subject is fully examined and 
the history of the changes in the law. is treated in Benjamin 
on Sales, book 4, part 2, chapter 1, section 2, which deals in 
particular with the cases of Morley v. Attenborough,2 and 
Eicholz v. Bannister 3

We perfectly agree with Mr. Justice Wet more when he 
states that “ When a person is found in possession of 
property with all the indicia of ownership and an innocent 
person comes along and finds this state of things, and 
knows of nothing wrong or suspicious behind it, and the 
person so in possession agrees to sell and the other person 
agrees to purchase such property, if it turns out that the 
seller had no title, the law should compel the seller to make 
the purchase good; in other words, in such case it should 
be held that there was an implied warranty of title. But 
why should the law hold any such doctrine in favour of a 
person who, knowing of the defect of title, is willing to pur
chase with such defect?”

The eases* of Cundy v. Lindsay4 and Baphael v. Burt* 
besides the eases already referred to, seem to us to warrant 
the doctrine hereinbefore enunciated by the learned Judge. 
AVe arc therefore of opinion that in such a case as this there 
is no implied warranty of title, and that the judgment of 
Mr. Justice Wet more should be affirmed and the appeal dis
missed with costs.

Appeal dismissed with costs.

-3 Ex. BOO: 18 T,. J. Ex. 148; 13 Jtir 282. *17 C. B. N 8.
708 : 34 L. J. C. V. 105v 11 .Tur. X. 8. 15; 12 L. T. 76; 13 
W. It. IN. «44 !.. J. U. B. 481: 3 Ap. Ca. 450; 38 L. T. 573; 20 W. 
R. 400; 14 Cox C. C. 03. 1 Cab. & E. 325.
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THE QUEEN v. SMITH.

Certiorari—Jurisdiction of R ingle Judge.

IIrid, following Regina v. Ueenwr,l that a Mingle Judge bus no jurisdic
tion to hear and determine a motion to quash a conviction upon 
a writ of certiorari; and that such writs must be issued from the 
office of the Registrar and lie made returnable before the Court
in bane A

[Court in banc December 3rd, 1880.

The defendant was convicted of gambling in contraven
tion of s. 5,t c. 38, R. 0. (1888).

A writ of certiorari was issued from the office of the 
Clerk of the Court for the Judicial District of Southern 
Albert a. returnable before the Honorable Mr. Justice 
Macleod, the Judge usually exercising jurisdiction in that 
Judicial District.

Upon the argument l>efore him of the question of the 
validity of the conviction the learned Judge reserved for the 
opinion of the Court in banc the question whether or not the 
section of the Ordinance under which the conviction was 
made was ultra vires of the legislative powers of the Legis
lative Assembly of the Tcrritones.

The question reserved was argued on the 3rd December, 
]88!t.

('. F. P. Conybeare, for the Crown; the defendant was
not represented.

tBut see now the new section substituted for s. 52 of the 
V W. T. Act by 54-55 Vic. (18911 c. 22. s. 7.

tSuhsequently held to lie ultra Viren, Queen v. Keefe, infra, p. 
IWQ. The whole Ordinance was afterwards repealed by Ord. No. 

40. 1N08. ». 3.
l15 O. It. 200.

VOL. I.—T.L.RKPT8. 14

Statement.
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Judgment. 
Richard huh,J

l VOL.

[December 3rd, 1SS0. \

The judgment of the Court (Richardson, Macleod, 
Rovleav, Wet more, and McGuire, JJ.) was delivered by

Richardson, J.—This was a reference by Macleod, J., 
for the opinion of the Court in banc in June term.

A motion was made before him to quash the conviction 
of Veter Smith for violation of s. 5 of c. 38 of the Revised 
Ordinances (1888). The conviction was brought before him 
by writ of certiorari issued out of the Court in the Judicial 
District of Southern Alberta, and made returnable Indore 
himself, and the question submitted by him was whether or 
not section 5, under the provisions of which the conviction 
was made, is ultra vires of the legislative powers of the 
North-West Territories.

Upon looking at the North-West Territories Act and 
particularly at the case of Regina Beeiner,1 which we adopt 
as sound law, we arrive at the conclusion that a single Judge 
sitting in Court in the North-West Territories has not juris
diction to hear and determine a motion to quash a conviction 
of a Justice of the Peace upon certiorari, and that a writ of 
certiorari for the purpose of moving to quash a conviction 
must issue from the Registrar's Office and be returnable be
fore the Court in banc.

Having arrived at this conclusion, it appears to us that 
the writ was improvidently issued, and that the single Judge 
was not properly seized of the subject matter, i.e., the motion 
to quash. This Court is therefore not seized of the matter 
and cannot authoritatively express any opinion on the ques
tion submitted.
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THE QUEEN v. PETRIE.

ii rliorarl—Conviction—Recognizance—Nufflckncy uf sureties—Proof of 
(I inch ary hi g rule nisi—Leave fur new rule.

A rule of Court t required that no motion to quash a conviction 
should bo entertained unless the defendant were shown to have 
entered into and deposited a recognizance in $300.00 with one or 
more sufficient sureties, or to have made a deposit of $200.00. On 
ii motion to make absolute a rule nlni to quash a certain conviction, 
ii recognizance had been entered into and deposited but without an 
affidavit of justification of the sureties or other evidence of their 
sufficiency.

lli-lil. following Jtenina v. Rirhnrdunn.1 that the rule of Court had 
not been compiled with and that therefore the rule tile! must be 
discharged.

Uni $200.00 having been deposited a day or two before the return 
day of the rule nisi, with the view of complying with the rule of

UeUI, that the ends of justice would be served by allowing the ap
plicant to take a new rule nisi in the terms of the one discharged ; 
and this privilege was accordingly granted.

[Court in banc December 3rd, 1889.

J. Secord, on the 3rd December, 1881), moved absolute a Argument, 
rule nisi to quash a conviction returned to the Court in pur
suance of a writ of certiorari.

T. ('. Johnstone, contra, objected that there was no evid
ence of the sufficiency of the sureties, and that therefore the 
Rule of Court on that behalf had not been complied with.
He cited Regina v. Richardson.1

[December 3rd, 18SO.]

Tin- judgment of the Court (Richardson, Maclfod, 
l»<" i i u\ Wetmore and McGuire, JJ.) was delivered by 

Wet more, J.—A rule nisi to quash the conviction 
•I.i ilist the defendant was granted last term returnable this 
bnn. The motion was made on the first day of this term

I'Sci* Rule 23 of 1st Octnlier, 1000, w'hich, differing in some re- 
agrees with the rule in question so far ns this decision

affects it.

*17 O. R. 720.
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Judgment, to make this rule absolute. With a view of complying with 
Wetmore, J. the Rule of Court made under the provisions of the 90th 

section of The Summary Convictions Act,t a recognizance 
with two sureties was fikd on the 28th May last and before 
the motion for the rule nisi was made. No affidavit of justi
fication was filed by or on behalf of the sureties and our 
attention was called to this fact only on the motion to make 
the rule absolute, when the ease of Regina v. Richardson1 
wes referred to. We are of opinion that when the motion 
for the rule nisi was made the defendant was not, in the 
words of the rule of Court and the section of the Act, 
“shewn to have entered into a recognizance in #300 with 
one or more sufficient sureties ” and therefore that the rule 
nisi was improvidently granted and must be discharged. 
On the Saturday, before the opening of the term and before 
the motion was made to make the rule absolute, a deposit of 
$200 in cash was made with a view of complying with the 
rule of Court. Under these circumstances we are of opinion 
that the ends of justice would he served by allowing the 
defendant, if he desires to do so, to take out a new rule nisi, 
in the terms of the one discharged, which may be set down 
for argument this term, if the Justices to be served, or any 
person for them duly authorized to do so, consent to accept 
service of such rule and it be so set down; otherwise the rule 
must be made returnable next term. We think we are war
ranted bv the ease of Rex v. The Inhabitants of Aberijele2 in 
taking this course.

Rule discharged with leave to take a new Rul". 

t Critn. Code. r. 892.
*5 A. & E. 705; 1 N. & P. 235; 2 H. & W. 375.
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BESTWICK v. BELL.

Cour let /ou—Justice' « nummary order—Appeal—Recognizance— Time of 
filing.

It is too Into to file the recognizance required by h. 77 of the Sum
mary Convictions Act,t ou un a weal from a summary conviction 
or order where the defendant has not remained in custody, after 
the appellant has entered upon his case.

[Court in banc, December 6th, 1S89.

A Justice of the Peace having on .a complaint for non
payment of wages made an order for payment by the defend
ant. he appealed from the order. Upon the appeal coming 
on. the appellant proved his notice of appeal and then called 
the Justice, who produced the recognizance from his own 
custody. The presiding Judge thereupon reserved for the 
opinion of the Court the question: “Was the recognizance in 
tliis case filed in time, or in other words could the Judge 
receive the recognizance after the opening of the case on the 
part of the appellant ?”

The question was argued on December 4th, 1889.
7\ C. Johnstone, for appellant.
H. J). Strong, for respondent.

[December 6th, 18S9.]
The judgment of the Court (Richardson, Macleod, 

Uui leav, Wetmore and McGuire, JJ.), was delivered by
Rouleau, J.—One Patrick Bestwick made a complaint 

against one W. R. Bell for non-payment of wages under 
' I of c. 3G of the Revised Ordinances. Bell was ordered to 
pay and appealed.

The learned Judge before whom the appeal was taken 
reserved this question:

Was the recognizance in this case filed in time, or in 
« ther words could the Judge receive the recognizance after 
tli•• opening of the case on the part of the appellant.

Statement.

tSw Crim. Code, s. 880.
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Judgment. The facts of the ease are these: After the appellant 
Rouleau, J. had proven his notice of appeal, the learned Judge remarked 

to him that he had no jurisdiction to hear the said appeal 
as there was no recognizance filed. Upon this the 
put the Justice of the Peace under oath, and the J. P. took 
the recognizance from his pocket and produced it.

Section 77 of the Summary Convictions Act t enacts 
that “ Every right of Appeal shall, unless it is otherwise 
provided in any special Act, he subject to the conditions 
following, that is to say:”

(a) Mentions the time within which an appeal can be 
made.

(b) “The appellant shall give to the respondent, or the 
convicting justice for him, a notice in writing (R) of such 
appeal within ten days after such conviction or order.”

(r) “ The appellant shall cither remain in custody 
until the holding of the Court to which the appeal is given, 
or shall enter into a recognizance with two sufficient sureties 
before a justice conditioned personally to appear at the said 
Court and to try such appeal and to abide the judgment of 
the Court thereupon, etc.”

It is dear therefore that the jurisdiction of the Judge 
to hear the appeal is determined by the two above conditions, 
which are conditions precedent to the right of appeal.

Paley on Convictions, Gth ed. p. 373, says, “The entering 
into a recognizance for the payment of costs and for the due 
prosecution of the appeal is generally a condition precedent 
to the right of being heard at Sessions and formerly the in
validity of the recognizance prevented the exercise of such 
right, although it was drawn up and enrolled by the Justice, 
and the appellant has no control over it.” In Hait v. Wing
field,1 it was decided that the recognizance must be enrolled 
because until then it is not a perfect record.

In England the lavs' has been amended in that connection 
by the General Quarter Sessions Procedure Act, 12 & 13 Viv.

1 Hob. pp. 195, 248.

3647
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. 15. s. <s. That statute empowers the Court, in ca*cs where Judgment, 
ihv recognizance is in any way invalid, to allow the substitu- Rouleau, J. 
tion of a new and sufficient recognizance, but our statute 
dors not give our Courts such power.

In Regina v. Crouch,2 at page 439, Richards, J., says:
II as a matter of fact the notice of appeal had not been 

given in time, or the recognizance entered into, or other 
matter required to be done before the appellant could pro
ceed with his appeal, the objection could probably be taken 
at any time, for it would show that the Court had no juris
diction to try the appeal.”

In the case of Kent v. Olds,3 it was distinctly decided 
that an application to take the appellant's recognigance in 
Court could not be entertained, on the ground that although 
the recognizance need not be entered into within ten days it 
must be entered into and filed before the sittings of the Court 
iu which the appeal is made. It was also decided in Re 
Mgers if- 1 Vonnacott,* that a failure to comply with these 
conditions will not be waived by the respondent asking for a 
postponement after the appellant has proved his notice of 
appeal on the first day of the Court.

In view of all the above authorities this Court cannot 
come to any other conclusion than that after the Court is 
opened for the hearing of the appeal, it is then too late for 
the appellant to file his recognizance; and Richardson, J., 
i' so advised.

Judgment accordingly.

V. C. Q. B. 433. *7 V. C. L. J. 21. 4 23 ü. C. Q. B. «11.
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TIIE QUEEN v. TEBO.
Malicious injury to property—Conviction—Penalty—Amount of injury 

dona— Damages— Compensation— Cost»— Illegal items — Amendment 
Dr feet e on face of convict ion—Executin' imprisonment.

One of the sections of the Act respecting Malicious Injuries to Pro
perty enacted that an offender should on summary conviction he 
liable to a penalty not exceeding .$100.00 over and above the 
amount of injury done or to three months imprisonment.t

A conviction thereunder adjudged the defendant "to forfeit and pay 
the sum of $0.00 as a penalty, together with $50.00 for the amount 
of injury done as compensation in that behalf.”

Held, that it was not the intention of the section in question that 
there should l>e two separate penalties, but that one penalty should 
be fixed by first ascertaining the amount of damages, and then 
adding to that amount such sum not exceeding $100.00 ns the 
justice should deem proper: and that it was therefore beyond the 
jurisdiction of the justice to award a sum “ ns compensation.”

Held, also, that the words "as compensation in that behalf ” could 
not he struck out as surplusage under the power of amendment 
given bv section 80 of the Huramarv Convictions Act. and the 
$50.00 be treated as part of the penalty, inasmuch as the effect of 
such an amendment would be to punish the offender, not accord
ing to the conviction of the magistrate, but according to the con
viction as amended by the Court, which was not the intention of 
that provision.}:

The conviction also adjudged the payment of a sum for costs which 
comprised several items, which exceeded the amounts allowed 
therefor by the tariff fixed by The Summary Convictions Act as 
amended by 52 Vic. (1880) c. 45, s. 2,8 or were not mentioned in 
the tariff.

Held, that the conviction was therefore had. and that it could not 
be amended by striking out the charges improperly made.

The conviction also adjudged in default of payment, imprisonment 
for three months.

Held, that section 08 of the Summary Convictions Act || applied, 
and that, inasmuch as the penalty imposed together with the costs 
did not exceed $25.00, two months was the maximum term of im
prisonment which could be imposed.

It being contended that the Court had no power on appeal to quash 
a conviction for defects or errors appearing on the face of the 
conviction.

Hold, that the Court had such power; McLennan v. McKinnon1 on this 
point not followed.

t H. S. C. c. 108, s. 45. See now Crim. Code, s. 501. 
t But see now 53 V. (1800) c. 37, s. 2(1, substituting a new section.

Crim. Code, s. 883. || See now Crim. Code, s. 872.
8 See Crim. Code, s. 871. * 1 O. R. 210. p. 238.
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[Court in banc, December Oth, 1SS9.

In an appeal from a summary conviction heard before 
Richardson, J., several questions were reserved for the opin
ion of the Court. The facts and the questions arising upon 
them appear in the judgments.

The matter was argued on the 5th December, 1889.
T. C. Johnstone, for the appellant.
D. L* Scott, Q.C., for the Crown.

[December 6th, J8S9.]

McGuire, J.—This is a question of law referred to this 
Court by Mr. Justice Richardson.

The defendant Tebo was convicted by two Justices of 
the Peace in a summary way under R. S. C. c. 108, s. 45,j 
for having maliciously shot a dog of the complainant Fysh. 
The conviction adjudged “the said Michael Tebo * * *
to forfeit and pay the sum of five dollars as a penalty together 
with fifty dollars for the amount of injury done as compen
sation in that behalf ” (not stating to whom the compensate n 
was to lie paid) “ and also to pay to Fysh * * the sum 
of $19.75 for his costs * * and if the several sums be 
not paid forthwith we adjudge the said Michael Tebo to be 
imprisoned in the common gaol at Regina for three months 
unless the said several sums and all costs and charges of the 
commitment and conveying of the said Michael Tebo to the 
said place of imprisonment shall be sooner paid.”

The defendant Tebo appealed from this conviction, and 
the appeal was heard before Mr. Justice Richardson when the 
following objections to the conviction were raised.

(1.) The conviction is bad because it awards three 
months imprisonment in default of payment of the 
several sums mentioned.

(2.) Costs in excess of those authorised by law are im
posed.

(3) The sum of fifty dollars is awarded “as compensa
tion” which is not warranted by the Statute.

\
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By the section mentioned, the Justice of the Peace, hav
ing found the defendant guilty, may impose

(1) A penalty not exceeding $100 over and above the 
amount of injury done or

(2) Imprisonment up to 3 months.
The Justices might have ascertained the amount ot 

injury done and, over and above that amount imposed a 
jK-nalty not exceeding $100. There is no authority given 
by see. 45 to order payment of any sum “as compensation” 
to the party aggrieved or any one else, but the Justices 
manifestly thought that they had power to award the amount 
of injury “as compensation” and have accordingly so ad
judged. I think that the conviction is bad in that respect 
and in excess of their authority. Sec. 451 and secs. 24, 25, 
20 and 27tt, where the expression “over and above the 
amount of injury done, is used, do not mean that the pen
alty “ over and above, etc.,” is to go to the Crown and 
the sum assessed as “ the amount of injury done” is to go to 
the party aggrieved. It is not intended that there shall he 
two penalties, but that the amount of the whole penalty 
shall be arrived at by ascertaining the damages and then 
adding thereto such sum, not exceeding $100, as the Jus
tice may deem proper. By section 5ft ît of the same Act 
provision is made whereby the Justice may award a sum not 
exceeding $20 in the cases there mentioned, as “ compensa' 
tion” to be paid in the case of private property to the 
person aggrieved. If the Legislature had intended the 
“amount of injury done” mentioned in section 45 to be 
ascertained and paid as compensation to the aggrieved per
son, it is fair to expect it would have so stated. Why the 
Justice should fix the penalty by first ascertaining the amount 
of damage done may be explained by reference to section 
55 of Chapter 178 It. S. C. 88 which authorized the Justice 
for a first offence to discharge the offender from his con
viction upon his paying the aggrieved person the damages 
and costs, or either, as ascertained by the J ustice.

tt See (’vim. Code, ss. .*>08, 509, 510, 507. JJ Svc Criin. Cod?, 
s. 511. §§ See Crim. Code, s. 801.
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But it 1ms been urged that the words “as compensation 
in that behalf" may be regarded as surplusage and may lie 
{.truck out under the power of amendment given by section 
mi of 'The Summary Convictions Act, and the $50 treated as 
part of the penalty. 1 do not think that section 80 gives 
such power, for if the appeal he dismissed or the convic
tion confirmed, see. <7 sub.-sec. (d), in the form substituted 
by 51 Vic. (1888) c. 45, s. 8, as well as the corresponding sub- 
see. as it stood before 51 Vic., directs that the Court shall 
order and adjudge the appellant to be punished according 
In Hie conviction not according to the conviction as amended oil 
appeal See judgment of Mr. Justice Armour in McLellan 
v. McKinnon1, and in Regina v. Dunning

As to the objection that the costs awarded are in excess 
of those authorized by law it is clear that that is so. The 
conviction was made on the lltli of May 1881) and the offence 
is charged as having been committed on the 10th of May, 
The Act 52 Vic. cap. 45, was assented to on 2nd May, 1889. 
By section 2 thereof The Summary Convictions Act is amended 
by adding section G1 A, after section 61, declaring that the 
fees mentioned in the schedule W and no others shall be 
the fees so to be taken in proceedings before Justices. On 
looking at the bill of costs made up by the Justices in this 
vase we find:—“Services of summons on Tebo and on seven 
witnesses” each charged at 50 cents, whereas the Tariff 
\\ allows only 25 cents; “ Attendance in Court under 
the heading ‘‘ Police Costs,” which presumably is for the 
attendance of the constable, is charged at $2.00, whereas 
the maximum allowance by the Tariff is $1.50; the Jus
tices charge for “Information” $1.00; “Summons and copy” 
>5 cents, whereas the Tariff allows only 50 cents for both 
information and summons and 10 cents for copy. It appears 
that seven original subpoenas were issued and charged for 
at 25 cents each whereas at most only two (one on each 
dde) could be charged for and then only 10 cents each. 
The Justices allow themselves $2.00 for hearing and de
termining, whereas the Tariff allows but 50 cents, the second

Judgment. 
McGuire, J.

214 O. 11. M.



200 TEKK1TORIE8 LAW REPORTS. [VOL.

Judgment. or associate Justice not being allowed anything, and in 
McGuire, J. this case one Justice could have heard and determined 

it. Then the sum of $0.00 is allowed for six witnesses which 
is not authorized by the Tariff at all. By the conviction 
the sum of all these costs $19.75 is ordered to be paid 
and in default of payment of that and the other sums tin- 
defendant is to be imprisoned for three months. There are 
other defects in the conviction to which we need not ad
vert. Clearly the Justices had no authority to impose these 
costs.

I do not think, as I have already said, that the Appeal 
Court can amend a conviction by striking out the erroneous 
matter. If it sustain the conviction, it must order the 
appellant “ to be punished according to the conviction,” that 
is, to compel him to pay a sum far in excess of what would 
be lawful even if properly found guilty of the offence 
charged.

As to the objection that the imprisonment imposed is ex
cessive, section (>8 of The Summary Convictions Act must 
apply here and as the Justice is not otherwise specially 
directed the provisions of that section must govern. Now 
the penalty imposed by the Justices was only $5 and that, 
with the costs even as fixed by the Justices, did not exceed 
$25, and consequently the maximum imprisonment that 
could be imposed was two months.

For all these reasons I think that Mr. Justice Richardson 
should be advised that the appeal should be allowed and 
the conviction quashed.

Wetmore, J.—1 concur in the judgment of my brother 
McGuire that the conviction in this case is bad for award
ing compensation.

I think the amendment asked for by Mr. Scqtt ought 
not to be allowed, nor is it such an amendment as is con
templated by section 80 of The Summary Convictions Act, 
because, if the words sought to be struck out are expunged, 
and the $50 treated as jR-nalty, we would possibly make the 
Justices inflict a punishment never contemplated by them
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at all. If the Justices were aware that it was not in their Judgment.
]mwer to award compensation, but that they could only im- Wetmore, J. 
pose a penalty which must be applied as penalties usually 
are applied, and not paid to the prosecutor, they might not 
have imposed a fine of $55. That is, if we make the amend
ment asked for, we would exercise the discretion the magis
trate ought to have exercised.

Mr. Scott also contended that the appellate tribunal 
created by section 7(> of The Summary Convictions Act, 
as amended by section 7 of 51 Victoria (1888), cap. 45 * 
had no jurisdiction to quash a conviction for defects or 
errors apparent on the face of the conviction, but that such 
tribunal lias only power to adjudicate on the guilt or inno
cence of the party appellant and the judgment of Armour,
.1.. in McLeVan v. McKinnon \ was relied on for such con
tention. 1 do not agree with Mr. Justice Armour’s judg
ment on this point. The power to appeal from convictions 
and orders made by Justices of the Peace to the Quarter 
Sessions was given in England by Act of Parliament, and 
lias been exercised there for many years. A similar right 
of appeal was created, I believe, in some of the older pro
vinces of what now constitutes Canada, when the machin
ery of Quarter sessions was in vogue before Confederation.
At any rate such right of appeal was given at the Second 
Session of Parliament held after Confederation. It was 
given to the Quarter Sessions in Provinces where there were 
Quarter Sessions; and in Provinces where there were no 
Quarter Sessions the right of appeal was given to the 
County Court Judge where there were County Court Judges, 
and where there were none, to the Supreme Court or to 
a Judge of the Supreme Court. These provisions giving a 
right of appeal were no doubt originally taken from the 
Imperial Statute, and the right has been enjoyed through
out Canada for many years. The English reports, as well 
as the Canadian reports before 1882, when Mr. Justice 
Armour's judgment was delivered, and also since, are full 
of cases where convictions have been quashed by appellate

* See Crim. Code, s. 879.
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Judgment, tribunals of this nature exercising similar powers, for de-
Wetmore,J. fects appearing on the face of the conviction; moreover 

mi reported cases, which may be numbered by the hun
dreds, have been heard by Judges and Quarter Sessions, as 
the case may he, in every part of Canada, where convic
tions have been ' for such defects. I think it was
too late when Mr. Justice Armour's judgment was delivered, 
or now, to attack a practice which had been in existence for 
so many years. Moreover 1 cannot read the Act so as to 
limit the right of appeal as he contends it is limited. I 
may just add that in section Î8 of The Summary Convic
tions Act it is provided that if a jury is not demanded “the 
Court shall try and be the absolute Judge as well of the 
“ fact as of the law in respect to such conviction or decision.” 
This provision was contained in section 6(1 of The Summary 
Convictions Act of 1869. This in my opinion gives the 
Court power to deal with and consider the law as it affects 
the whole conviction, as well the validity of the conviction, 
as the admissahility of testimony and whether the evidence 
proves the offence charged. If a jury is demanded the 
Court must, to an equal extent, be the Judge of the law; 
the jurors could not be the Judges of the law under any 
circumstances. If this appellate jurisdiction cannot he 
exercised in the way I claim it can, if a party appeals and 
is found guilty he can never get rid of a conviction defec
tive on its face, because the remedy by certiorari, is taken 
away, where the party appeals, by sec. 84 ** of the Summary 
Convictions Act. 1 cannot believe that the Legislature 
ever contemplated putting a person in that position. I think 
that my brother Richardson should be advised that the con
viction is bad and ought to be quashed.

Richardson, Macleod, and Rouleau, JJ., concurred.

Conviction quashed.

•* See Crim. Code, s. 8S7.
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MvKWKN V. THE N. W. COAL, AND NAVIGATION CO.
I'ractUx-—Pleading—Striking out — Embarrassing — Reasonable cause of 

action—Amendment—A’etc cause of action—Limitation of actions— 
Railway Act.

Section 12.1 of the Judicature Ordinance It. O. (18SS) c. .18,t can he 
invoked only ill when the whole pleading, and not merely “matter 
in the pleading ” within s. 103,$ is attacked: and (2l when the 
pleading discloses not merely no cause of action or answer but one 
not reasonable, that is, not fairly open to argument as a point of 
law, or when the action or defence is shown by the pleadings to be 
frivolous or vexatious.

If it is fairly open to argument whether a pleading discloses a good 
cause of action or answer, the question involved should be raised 
as a point of law by the pleadings under s. 123.§

On the pleadings set out below, it was objected that the amended 
statement of claim set up a new cause of action, which had become 
barred by provisions of the Railway Act.

Held, that a new cause of action was not set up in the amended 
statement of claim.

[Court in lane, December 7th, 1880.

The original statement of claim was in substance as
follows:—

The defendants carried on a general railroad and coil 
mining business. The plaintiff, being in defendants’ em
ploy as yard master under the control and directions of 
superior officers, while in the discharge of his duties and 
in obedience to the directions of his superior officers, was 
on the 7th February, 1888 permanently injured and ren
dered unfit for work, by falling from the defendants’ yard 
engine on to the track of the defendants’ railway, the tender 
thereof running over his leg and through the negligence 
and default of the defendants in not properly equipping 
the engine with hand-rails and foot-boards, and also in 
not having the frogs of the defendants’ railroad yard pro
perly and securely blocked.

The action was commenced on the 1st August, 1888, 
and came on for trial on the 17th November, 1888. At

t Jud. Ord. C. O. 1808. c. 21, r. VI. t Jud. Ord. C. O. 1808.
• 21. r. 127. | Jud. Ord. C. O. 1898, c. 21, r. 149.

m
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the trial the plaintiff obtained leave to amend hie state
ment of claim ns he might bo advised; the trial being posi
tioned.

The plaintiffs filed an amended statement of claim 
on the tilth November, 1888.

The amended statement of claim was in substance as 
follows:—

1. On and prior to the 7th February, 1888, the defend
ants were the owners of and operated a line of railway in 
the Territories, having its eastern terminus at llunmorc.

2. The plaintiff on that date and for some months 
prior thereto was in the employment of the defendants a« 
yardmaster of the yard of the defendants’ railway at Dun- 
more, and in the ordinary course of his employment as 
such yardmaster it became and was his duty to act as 
switchman in such yard, and to make up and distribute 
trains therein, and to perform the necessary coupling anil 
uncoupling of cars therefor.

3. The defendants usually kept in the yard a locomo
tive engine for the purpose of switching and shunting cars 
therein, to make up and distribute trains, and it was usual 
and necessary for the plaintiff while engaged in the ordin
ary course of his duty ns such switchman to ride upon the 
locomotive engine or'the tender thereof for the purpose of 
coupling and uncoupling the cars.

4. Owing to the negligence and omission of the defend
ants the engine used by them for such switching and shunt
ing was not furnished with foot-boards and hand-rails, with 
which engines and tenders engaged in such work arc usuaily 
supplied to enable Switchmen, while employed as such, to 
safely ride thereon and cling thereto, and the engine of 
the defendants was thereby defective for the said work, and 
by reason of such defects the danger and risk to the plain
tiff while engaged in the said employment were materially 
increased.

5. Prior to the said date, and while the plaintiff ’.fas 
engaged in said employment he complained to the defend
ants of the absence of such hand-rails and foot-boards, and



2051.1 M’EWEN V. THE N. W. COAL AND NAVIGATION CO

o! t he increased danger and risk he thereby incurred, and Statement, 
the defendants through their superintendent of the railway 
thereupon promised and represented that such hand-rails 
and foot-boards would be provided

(>. ltelying upon the defendants’ promise to provide 
the hand-rails and foot-boards the plaintiff continued in his 
siiil employment with the defendants, and continued to per
form the duties thereof.

7. On the said date, after the said promise and repre
sentation, and while the plaintiff was relying thereon, and 
before the hand-rails and foot-boards were provided, he 
was, in the due course of his employment as switchman, 
riding upon the tender of the defendants’ locomotive en
gaged in switching and shunting in their yard, and by reason 
of the neglect and omission of the defendants in not pro
dding the foot-boards and hand-rails he fell from the 
tender upon the track of the defendants’ said railway, and 
tin- tender run upon him and injured him, and he thereby 
became permanently maimed and disabled.

8. While the plaintiff was engaged in <aid employment 
with die defendants, it became and was the duty of the 
defendants to take reasonable care of the plaintiff and their 
other servants working in their yard, and in lie exercise 
of such care to securely and properly 1 lock tl switch frogs 
therein, hut the defendants neglected and mitted to se
curely and properly block such switch . and by rea
son of such omission and neglect the plaintiff on the said 
date, while lawfully engaged in the performance of his 
duty arising out of said employment was caught in a switch 
fi'"g in said yard, and while so caught and unable to extri
cate himself therefrom a locomotive engine and tender of 
the defendants, in their yard, ran upon him and injured 
him, and he thereby became permanently maimed and dis
abled.

The defendants moved before Macleod, J., to strike 
"in paragraphs 4, 5, fi. 7 and 8 of the amended statement 
■ aim. on the ground that the same were separately and 

VOL. I.—T.L.REPT8. 15
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collectively demurrable and embarrassing, and tended to 
prejudice the fair trial of the issues and that the said para
graphs separately and collectively, and also in conjunction 
with the first three paragraphs, raised a new cause of action 
against the defendants by reason of their railway after the 
period fixed by law for bringing or raising, such causes of 
action had expired. ||

Macleod, J., struck out the whole amended statement 
of claim. The plaintiff appealed.

The appeal was argued on the 3rd December, 1889.
]). L. Scott, Q.C., and IV. C. Hamilton, for the plaintiff 

the appellant.
./. A. M. Atkins, Q.O., and C. F. P. Connybeare for the 

defendants, the respondents.

[December 7th. 1SS0.]

The judgment of the Court (Richardson, Macleod, 
Rouleau, Wetmore and McGuire, JJ.) was delivered by

McGuire, J.—This is an appeal from the order of Mr. 
Justice Macleod striking out a statement of claim.

The action is one brought by the plaintiff, an employee 
of the defendant Company, to recover damages for an injury 
sustained by him while in their service as vardmaster. The 
action was commenced on the 1st August, 1888, and came 
on for trial on the 17th November, 1888; but plaintiff 
finding that he would not likely succeed on his statement 
of claim asked leave to amend which was granted on the 
condition, among others, that the trial be postponed. The 
order granting leave to amend allows him to amend as he 
may be advised.

He subsequently filed the statement of claim which is 
now under consideration. The defendants moved on notice 
to strike out the 4th, 5th, 6th, 7th and 8th paragraphs of this 
statement on the grounds “ that the same are separately and

|| The Con. R.v. Act, 1870. h. 27, h.-s. 1; The Ry. Act. 51 Vie, 
(1888) c. 29, 8. 287, s.-s, 1, assented to 22ml May, 1888. See ant.-.
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collectively demurrable and embarrassing and tend to pro- Judgment, 
j ml ice the fair trial of the issues herein, and that the said McGuire, J. 
paragraphs separately and collectively and also in conjunc
tion with the first three paragraphs of the said amended 
statement of claim raise a new cause of action or causes of 
action against the defendants by reason of their railway 
after the period fixed by law for bringing or raising such 
causes of section had expired.”

After argument Mr. Justice Macleod made an order 
striking out the “ plaintiffs amended statement of claim.” 
li will be noticed that this order is wider than the notice 
of motion contemplated, as that asked that only the 4th, 5th,
(ith, «th and 8th paragraphs should be struck out. This 
i? the order here appealed from.

It was objected by the plaintiff on the argument before 
Mr. Justice Macleod that the defendant could not by motion 
have these paragraphs struck out on the grounds mention- 
erl, Imt that they should have raised those grounds by a 
pleading as points of law to be disposed of by the Judge 
pursuant to the provisions of section 123 of the Judicature 
Ordinance.! If the plaintiff was right in that contention 
then the order here was wrong. His contention on that 
point 1 do not think can prevail as to the motion so far as it 
rests on the ground that these paragraphs are embarrassing 
ami tend to prejudice the fair trial of the action, ns these 
ore grounds for proceeding under section 1031 rather than 
under section 123. But so far as the ground is relied on 
that the said paragraphs are “demurrable,” by which I can 
only understand that it is meant that they disclose no <ausv 
"f action, it seems to me that the procedure under section 
It'-"» was never intended to take the place of demurrers 
under the old practice. Section 103 is obviously directed 
ogainst any matter in a pleading which is unnecessary or 
scandalous or tends to embarrass or delay the fair trial of 
th- action. But defendants appeal to section 1251 and

that under that section they can ask the paragraphs 
question to be struck out as showing “no reasonable
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Judgment, cause of action.” Now it seems to me there are two objec- 
MvUiiir-, J. timis to that. First, that section is in terms one to l>e used 

when tlie v'hole pleading is to he struck out, not certain 
paragraphs of it, as asked for by the notice of motion in 
this case; and it seems to me, from the form of the notice 
of motion, that the defendants were not proceeding under 
section 125 at all hut under section 103.

Secondly: section 125 deals with an application based 
on the ground that the statement of claim discloses “ no 
reasonable cause of action.” Now that phrase is another 
thing altogether from “no cause of action.” See per Lind- 
ley, L. d.. in DathweU v. Jacobs.1 Field, J., in Parsons 
v. Burton,2 * says, “Applications under r. 4 of Order XXV 
(our section 125) are not intended to “take the place of 
demurrers where there is any question of law to be argued, 
but are only intended to get rid of frivolous actions. The 
defendants can raise the point of law by his pleading 
under r. 2 of the same order” (our section 123). In Glass 
v. Grant2 Boyd, C„ said: “ As a general rule a Judge should 
be chary as to striking out defences on summary application 
unless so plainly frivolous or as to invite it.
Where a matter is doubtful or difficult, it is better to leave 
the party to demur.” in that case the learned Chancellor 
said that lie would have held the pleading had on demurrer 
vet declined to strike it out from the record, but gave the 
plaintiff leave to demur. In Magarth v. Reichel,4 Fry, J., 
said that the power to strike out should be exercised with 
great caution.

It is to be noted that the defendants attack only cer
tain paragraphs which are not separate and distinct from 
the paragraphs not attacked, and, while it might be true 
that certain paragraphs, part of a connected statement of 
a single cause of action, might not in themselves disclose 
any or a reasonable cause of action, no application could 
be allowed to strike them out on that ground. Now it

1 34 <'. D. 278. nt p. 284: 50 L. .!. Ch. 233: .V, L. T. 857; 35 W.
I!. 201. Mini,-simi’s Vrac. Cn». Dit): W. N. (83) 215. * 12 O. I’.
lt. 4ho. « 57 L. T. 850.

826346
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seems to me that there is an ini])ortant distinction bc- 
twven "no anise of action" and "no reasonable cause of action 
the word “ reasonable” must, I think, mean something, 
mid in my opinion it means a cause of action, which may 
nr may not turn out to he a good cause of action, but which is 
iit least reasonable or probable—one which is not clearly 
liiid hut where there is, in the language of Fry, .1., above 
quoted, “any question of laic to be argued.'* Will it be said 
that this is a case where there is no question of law to be 
argued? The learned Counsel for the defendants, Mr. 
Ai kins, has practically answered that in the negative in 
tin- very lengthy and able argument, which he addressed to 
thi< Court and by the formidable array of authorities from 
Kngland, Ontario, and Manitoba, where he marshalled before 
us. To my mind the authorities by no means leave the 
question beyond the pale of fair argument. I do not wish 
to express any opinion as to what judgment I would feel 
ciilled upon to render if the questions were raised under 
section 123. I may mention that the summary method of 
virtually demurring to a pleading adopted by the defen
dants here, instead of proceeding under section 123 to raise 
by their pleadings points of law, is decidedly objectionable 
as not giving the other side fair notice of the points of law 
to be argued. To say simply that the pleading is “ demur- 
ruble ” is vague and indefinite. Therefore 1 think that the 
muiion ought not to have succeeded on the ground that 
tin* paragraphs named of tin. statement of claim were de
murrable. Nor do I think that the application should have 
succeeded on the ground that these paragraphs were em
barrassing. “ Embarrassing ” means that a matter is 
I bailed which the party has no right to use: Heutjh v. 
Chamberlain^ Nor do I think it should have succeeded on 
lia ground that those sections tended to prejudice “the 
luir trial of the issues ” as there were no issues in this ac- 
b"1' ut the time of that motion, no statement of defence 
b i ng then been tiled in answer to the amended statement.

Judgment. 
McGuire, J.

5 2.*» W. II. 742.
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Judgment Jt is likely that the defendants meant to use the word “ac- 
McOuitv, .1 tion ” and not “ issues ” as the former is the word used 

in section 1011. Hut reading it even in that way 1 do not 
think that section 103 was ever intended to Ik* the proce
dure hy which a defendant could get the relief which i>* ob
viously sought here. That section is intended where there is 
“ matter” in a pleading which may tend to prejudice, 
etc. I have not seen pointed out the “matter” in this 
statement of claim, which will tend to prejudice a fair trial 
of this . A defendant can raise hy his pleading
points of law and have them disposed of at or after trial or 
before it by order of the «Judge or by consent.

1 may mention that this summary method of attacking 
a pleading is one which may prejudice the party, whose 
pleading is so attacked, in his right of appeal not only to 
this Court but to a higher tribunal should that lie necessary 
or desired by him.

It is urged hy the defendants that the paragraphs in 
question, read with the thPce preceding it, raise a new cause 
of action. Now, even if this objection could be successfully 
and pro|H*rly raised in this way. paragraph 8 certainly dis
closes no new cause of action not substantially set out in 
the first statement of claim. Nor do I think that any 
other matter set out in the amended statement of claim, 
and not in the first, raises any new cause of action.

It is urged that the order made by Mr. Justice Maclcod 
was one ini his discretion and ought not to be interfered 
with by this Court. While a Court of Appeal will not 
ordinarily interfere with the discretion of a Judge, yet it is 
clear that it has jurisdiction and would do so, where ser
ious injustice might result from his decision: Qolding v. 
The Wharton Salt Works Co.a In view also of the fact 
that the Order here «strikes out the whole statement of 
claim, whereas the motion attacked only certain paragraphs, 
1 have less hesitation in declaring that the order striking 
out the plaintiff’s statement of claim should be set aside.

•1 Q. B. I). 374; 34 L. T. 474; 24 W. It. 423.

70



1.1 MEW EN V. THE N. W. COAL AND NAVIGATION CO. 211

I therefore think that the appeal should be allowed, the Judgment, 
order of Mr. Justice Macleod set aside, and the motion in McGuire, J. 
the Court below dismissed with costs; the re* " its to 
pay the costs of this appeal.

Appeal allowed with costs.

THE QUEEN v. NAN-E-QUIS-A-KA.

Crnrn case reserved—A". IV. T. Act—Indian marriage—Evidence of— 
Wife's evidence—Applicability of English laic.

Tliv North-West Territories Act, It. S. C. c. 50, s. ll.t provides that, 
with some limitations, the laws of England, as the same existed on 
the 15th July, 1870, should lie in force in the Territories in so far 
as the same are applicable to the Territories.

I hid. that the laws of England relating to the forms and ceremonies 
of marriage are not applicable to the Territories—certainly quoad 
the Indian population and probably in any case.

On the trial of a prisoner, an Indian, on a criminal charge, the 
evidence of two Indian women M. and K. was tendered for the 
defence. M. stated “ that she was the wife of the prisoner; that 
lie had two wives, and that K. was his other wife; that she M.. 
was his first wife; that she and the prisoner got married Indian 
fashion; that he promised to keep her all her life and she prom
ised to stay with 'him, and that was the way the Indians got mar
ried: that lie married the other woman last winter; that lie and the 
other woman lived witli each other and that he took her for a 
wife, that was all about it.

The trial Judge. Wetmore, J., rejected the evidence of M. and ad
mitted that of K.

Held, decision of Wetmore, J.. that the evidence quoted
was sufficient evidence of a legally binding marriage between M. 
and the prisoner for the purpose of excluding the evidence of M. 
as being neither a competent}: nor a compellable witness against the 
prisoner on a criminal charge.

+ Quoted in full in the judgment. This provision was consoli
dated from 40 Vie. (1880) e. 25, s. 5, which is in exactly the same 
imis. except that the words “subject to the provisions of this 
Vi." and "are not hereafter repealed” are substituted for “ sub- 

jo i to the provisions of the next proceeding section” and “ may 
i i hereafter lie repealed ” respectively. Section 2 of 40 Vie. c. 25, 

■ we referred to appears a» sub-section 1 of section 112 of It. S. C. 
1 with file insertion of the words “ subject to the provisions of

Act.” See also Ord. No. 2(1 of 1884 quoted p. XVII., supra, and 
IVfatory note. Ed.

See now The Canada Evidence Act. 1803, 5(1 Vic. c. 31, s. 4.

1

10769^
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Statement.
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[Court in banc, December 7lb, 1S89.
This was a Crown case reserved.
The prisoner, an Indian, was tried before Wetmore, J., 

on a charge of committing an assault upon one Vivian 
Maleterre and thereby occasioning actual bodily harm. The 
prisoner tendered the evidence of two Indian women, Maggie 
and Keewascns, both of whom he called his wives and both 
of whom were in fact called and sworn. The evidence of 
Maggie was confined to the question of the relationship 
between the prisoner and the two women. On this evi
dence—quoted in the head-note—the learned judge re
jected the evidence of Maggie further than as above men
tioned and admitted that of Keewascns. The prisoner was 
convicted and sentenced. The learned judge reserved for 
the opinion of the Court in banc the question whether or 
not he was right in rejecting the evidence of Maggie and 
respited the execution of the sentence of the Court mean
while.

The question was argued on the 3rd December, 1881).
IV. White appeared for the Crown; the prisoner was 

not represented.
[December 7tli, 18S9.]

The judgment of the Court (Richardson, Macleod, 
Itoi/LEAC, Wetmore ami McUvire, JJ.) was delivered by

Wetmore, J.—The question raised by this case is of 
considerable importance in regard to the administration of 
the criminal law as it affects the aboriginal inhabitants of 
these Territories.

The evidence of the witness Maggie was, as appears 
by the case, tendered by the prisoner as that of his wife, 
and she stated on examination that she was his fust wife. 
It appeared therefore that by mutual consent the relation 
of husband and wife existed between these parties. The 
woman further stated that she and the prisoner got married 
Indian fashion; he promised to keep her all her life, and 
she promised to stay with him, and that that was the way 
Indians got married. If mere consent coupled with Indian 
custom is sufficient to establish a legal and binding marriage
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<IiiiKid tlio Indians in this Territory, it has been estabished 
I'V the facts 1 have recited. The first (question which arises 
i~: Would such a marriage if contracted before the laws of 
Kugland were introduced into this Territory lie recognized 
as a legal marriage? I am of opinion that it In the
vase uf Connolly v. Wool rich,l Mr. Justice Monk in a \eiy 
able and exhaustive judgment deals with the subject of a 
marriage according to Indian custom of a Christian white 
man with an Indian woman. The marriage in question in 
that case was contracted in the year 1803 in Athabasca which 
country for the purposes of the case Mr. Justice Monk 
assumed to be included within the Territories embraced by 
tin- charter of the Hudson’s Bay Company, lie says at page 
VI1 : “The charter did introduce the English law, but did 
not. at the same time make it applicable generally or indis
criminately; it did not abrogate the Indian laws and usages. 
The Crown has not done so. Their laws of marriage existed 
.uni did exist/’ I adopt this view of the law in so far as the 
marriage customs and laws of the Indians are concerned as 
among themselves without, however recognizing as valid any 
law or custom authorizing polygamy. I will quote some 
extracts from Mr. Justice Monk’s judgment at page 243 
where he makes some citations from Bishop on Marriage and 
other authorities.

“ It is plain that among the savage tribes on this con
tinent marriage is merely a natural contract and that neither 
law. custom nor religion has affixed to it any conditions or 
limitations or forms other than what nature has itself pre- 

Tilled.” Bishop on Marriage, Vol. 1, s. 223.
“ In a state of nature,” says Lord Stowell, “ the contract 

- present marriage alone, without form or ceremony super- 
ded, constitutes of itself complete marriage.” Vide Lindo 
Jiclisario.* Bishop Vol. 1, s. 19.

" If practically a man and woman recognize each other 
■i' in substance " " and wife, though they attempt to

ii ict the operation of the law upon their relation, the law
ISt»7) 11 Lower Can. Jur. 197; 3 U. <\ L. ,T. 14; 1 Lower Can.

I I. 253. 31 Hagg. Cons. Hep. 21(1, 220; 4 Eng. Ee. 307, 374.
1: -,( Huling Cases, Vol. XVII., tit. Marriage, pp. 10 <it siq. _

213

Judgment. 

Wetmore, J.
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•Iiulgim-nt. 

Wet more, .T.
should hold thorn—public policy requires this, the peace of 
the community requires it, the good order of society demands 
it—to be married persons, unless some statute has rendered 
the observance of some form of marriage necessary.” Bishop 
Vol. 1, s. 227.

“ Wherever marriage is governed by no statute consent 
constitutes marriage and that consent is shewn by their 
living together.” Bishop Vol. 1, ss. 229 and 230.

“ But whenever the matter is not governed by any doc
trine then to be mentioned, no particular form tor express
ing the consent is necessary, nothing more is needed than 
that, in language which is mutually understood, or in any 
mode declaratory of intention, the parties accept of each 
other as husband and wife.” Fraser Dom. Bel. 1-15. Bishop 
Yol. 1, 8. 225.

The ease of Connolly v. Wool rich 1 was decided in 1867 
and Monk, ,1., held the marriage of the white man with the 
Indian woman so contracted according to Indian custom to 
be a good valid and legal marriage, although the husband and 
wife had removed to Lower Canada and the husband had 
afterwards there married a white woman according to the 
rites of the Homan Catholic Church. This case was carried 
to the Court of Appeal in Lower Canada and the judgment 
was affirmed. In my opinion that judgment wras generally 
a sound exposition of the law, in so far as it affected the 
marriage there under consideration, in view of the circum
stances under which it was contracted and the citations made 
in the judgment which I quoted. If a marriage between a 
white Christian man and an Indian woman, contracted under 
the circumstances under which the marriage considered in 
that ease was contracted was a valid marriage, then a fortiori 
a marriage contracted in these Territories by Indians by 
mutual consent and according to Indian custom before the 
15th July, 1870, provided that neither of the parties had a 
husband or wife, as the case might be, living would Ire a 
valid marriage. But it is provided by the North-West 
Territories Act, section 11 that “subject to the provisions 
of this Act the laws of England relating to civil and criminal
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matters, as the same existed on the 15th day of July in the Judgment, 
war of our Lord one thousand eight hundred and seventy, Wetmore, J. 
shall be in force in the Territories in so far as the same are 
applicable to the Territories and in so far as the same have 
not hern or are not hereafter repealed, altered, varied, 
modified or affected by any Act of the Parliament of the
I nited Kingdom applicable to the Territories, or of the 
Parliament of Canada or by any Ordinance of the Lieuten
ant-Governor in Council/’

In the first place arc the laws of England respecting the 
solemnization of marriage applicable to these Territories 
quoad the Indian population? I have great doubts if these 
laws are applicable to the Territories in any respect.
According to these laws marriages can he solemnized only at 
certain times apd in certain places or buildings. These times 
would he in many cases most inconvenient here and the 
buildings, if they exist at all, are often so remote from the 
contracting parties that they could not he reached without 
the greatest inconvenience. 1 am satisfied however that these 
laws are not applicable to the Territories quoad the Indians.
The Indians are for the most part unchristianized; they yet 
adhere to their own peculiar marriage custom and usages.
II would he monstrous to hold that the law of England re
specting the solemnization of marriage is applicable to them.
I know of no Act of the Parliament of the United Kingdom 
or of Canada, except as hereinafter stated, which affects in 
any way these customs or usages. The Ordinance respecting 
Marriage, c" r 29 Bevised Ordinances (188S) does not 
in my opinion affect the question. The conclusion I have 
arrived at is that a marriage between Indians by mutual 
consent and according to Indian custom since 15th July,
1*10, is a valid marriage, providing that neither of the par
tie.- had a husband or wife, as the case might he, living at 
the time; at any rate so as to render either one, as a general 
rule, incompetent and not compellable to give evidence

iii't the other on trial charged with an indictable offence.
The Indian Act, B. S. C. c. 43, and the amending Act 

" 51 Vic. (1887) c. 33 recognize the relation of husband

5
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JudgniMit. and wife among the Indians. Section 9 of the Indian Act
Wet more, J. refers to “any illegitimate child.” Section 12 mentions 

“Any Indian woman who marries an Indian” and “her 
husband.” Section 13 mentions “the widow of an Indian.” 
Section 20 refers to the property of a deceased Indian in 
certain eases devolving on his “widow;” and the “widow” 
of an Indian is repeatedly mentioned in this section. Sec
tion 88 referring to an Indian uses the expression “a 
married man, his wife and minor unmarried children.” 
liefer en res of a like description will he found in sections 90 
and 93 sub. sees. 2, 3 and A, and section 9 of the amending 
Act of 1887. In view of what the intention of Parliament 
was in passing these acts, whom they were intended to em
brace and the general purview, I cannot conceive that these 
references were intended only to Indians mariicd according 
to Christian rites. No doubt there are many such Indians, 
especially in the East, but I think these expressions weie in
tended to apply to all Indians, Pagans and Christians alike. 
If so they amount to a statutory recognition of these marri
ages according to Indian custom in the Territories. I think 
therefore that the evidence of Maggie was properly rejected 
and that the judgment given on the trial of the prisoner 
should be affirmed. The reason of the doctrine which holds 
that, as a general rule, a wife is not competent or compell
able to testify for or against her husband or a, husband for 
or against his wife, when either is charged with an indictable 
offence, is obvious ; and I do not desire to be construed as 
holding more than is necessary for the purpose of this case, 
and that is, that, such a binding and legal marriage has been 
established as to make this rule of law as to evidence 
applicable.

The order of the Court is that the judgment given on 
the trial be affirmed and that execution thereof be made and 
that a certicatc as provided by R. S. C. c. 174, s. 202,5 be 
prepared and forwarded to the Clerk of the Court for the 
Judicial District of Eastern Assiniboia.

Conviction affirmed.
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MARTIN v. REILLY.
Agrément conditional on consent of third party—Time for fulfilment of 

condition—Reasonable time—Judge a charge.

Where nn agreement is made subject to the consent of a third party, 
it must be looked upon as a conditional agreement, dependent upon 
such consent being given within a reasonable time; in default of 
which the agreement must be taken not to have become effective.

11 ild. on the evidence that, assuming there was evidence of such a 
conditional agreement, the date at which it was alleged the con
sent of the third party was obtained could not, under the circum
stances. be reasonably found by the jury to be within u reasonable 
time after the making of the agreement ; and that therefore the 
charge of the learned trial Judge to the effect that there was no 
evidence of an agreement was not objectionable—at all events, 
per liicHARDSoN',. .1., as no substantial wrong or miscarriage of 
justice was occasioned thereby.

[Court in banc, December 7th, 188'.).

This case was tried at Calgary before Rouleau. J., with Statement, 
a jury. The action was brought to recover the sum ot 
$1,250.00, being the balance of the amount found due by 
llie defendant to the plaintiff by the award of arbitrators 
appointed to settle the differences between the plaintiff and 
l lie defendant as former partners. The defence was that 
tlu-re being owing, by the plaintiff and the defendant, as 
partners, to Mrs. Reilly, the defendant’s wife, the sum of 
$2,500, the defendant had, since the award, paid her that 
amount and that the plaintiff was liable to the defendant 
for $1,250—one-half thereof.

The finding of the jury was as follows: “ We find the 
claim of Mrs. Reilly is a moral claim and not a legal one, 
and therefore find a verdict for plaintiff, $1,250.*’ On this 
verdict the learned trial judge directed judgment to be 
entered for the plaintiff for the amount claimed.

The other facts and the points involved appear in the 
judgment. The defendant appealed to the Court in banc.

The appeal was argued on the 4th December, 1889.
T. C. Johnstone, for appellant.
D. L. Scott, Q.C., for respondent.
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Judgment. 
Wt-tmurv, J.

[VOL.

[December 7th, 1SS9.]

Wetmore, J.—The plaintiff and defendant carried on 
business as hotelkeepers at Calgary under the name of Reilly 
& Martin under an agreement dated (>th October, 1S84. This 
agreement originally contemplated a partnership for seven 
months, but it was continued after the expiration of that 
time down to 31st October, 1888, when it was dissolved. 
On the 8th October, 1884, an agreement was made in writing 
between the partners that Mrs. Reilly the wife of the defend
ant Reilly was “ to have the superintendence of all matters 
appertaining (to), and the furnishing and keeping in order of, 
the dining-room and all other departments (of the hotel) 
apart from the billiard hall and office ind (to) have the u*e 
of, and free access to. the safe in building for the storage of 
her papers and valuables, and to have the free keep of her 
pony and her own board free and the sum of three dollars a 
week as pin-money.” This agreement was signed by the 
plaintiff and defendant and as between them would be bind
ing on each party; but it is important to note that it was 
entered into with the consent of Mrs. Reilly, because it 
appears from the testimony that she objected to certain 
words that appeared to have been in this memorandum as 
originally drafted. What these words were, however, does 
not appear in the appeal book; but, whatever they were, they 
were struck out, the words “pin-money” inserted and then 
she “consented to it”; and this was done, she soys, before 
the agreement was signed. No further agreement respecting 
the partnership was made between the partners; but accmfl
ing to the evidence of the defendant the partnership after 
the expiration of the seven months went on as before; ami 
from that I assume it went on under the terms of the original 
agreement, and Mr. Reilly swears that nothing was said to 
Mrs. Reilly. Differences having arisen between the partners, 
and the plaintiff desiring to withdraw from the partnership, 
a reference to arbitration was made pursuant to the terms of 
the partnership agreement to settle the differences, claims 
and disagreements of the partners. The arbitrators chosen 
made an award. For the purpose of giving judgment on this
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appeal it is not necessary to set out the whole award. It is Judgment, 
necessary only to state that the arbitrators awarded, among Wetmore, J 
other things, that the defendant should pay to the plaintiff 
$.">,279.91 exclusive of the value of the real estate. The 
defendant failing to pay this amount, the plaintiff brought 
this action for the purpose among other thing of recovering 
it. The defendant admitted his prima facie liability, but he 
claimed that the firm of Reilly & Martin owed Mis. Reilly a 
sum of $2,500 for her services in superintending the hotel 
and for work done in and about that business ; that he had 
after the award paid her that sum; and he claimed to charge 
the plaintiff with $1,250 one-half thereof and to set it off 
against the plaintiff's claim. At the trial the only matter 
contested was whether the plaintiff was liable to be charged 
with this $1,250. In the view I take of the case it is not 
necessary to give any further abstract of the case or to refer 
to what transpired before the arbitration, except a< a matter 
of course to refer to the evidence as it bears upon my deci
sion. The case was tried before Mr. Justice Rouleau and a 
jury at Gulgary on the 2fith June last. Mrs. Reilly entered 
upon the performance of the services contemplated by the 
agreement of 8th October, 1884, and continued in the per
formance thereof; and there is no pretence that she was no: 
paid the money or had not received the privileges which the 
agreement provided that she should receive, and it is clear 
to me that, if Mrs. Reilly after the seven months expired 
continued to perform these sendees without any further 
agreement than that contained in the memorandum of 8th 
October, 1884, all she would be entitled to receive would l.e 
what that memorandum provided for. It was claimed by the 
learned counsel for the defendant in the argument before 
this Court that a further and new agreement or understand
ing was entered into between the parties or rather that there 
"a- evidence to go to the jury of such a new agreement; and 
lie relied on the following testimony:—Mrs. Reilly swears in 
substance that some time after the seven months had expired 
>' plaintiff promised to pay an allowance liesides the pin 
m,,iiey if Mr. Reilly would consent and that she got Reilly to 

1 -i‘nt to pay her. The plaintiff denies that he had made
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Judgmviit. any such promise to Mrs. Reilly. lie says he never promised 
Wetuiurv,J. to pay Mrs. Reilly any further sum except what tee agreed 

upon. He says also he might have told her that he would 
consider a further sum if Keilly consented to it. But assum
ing that Mrs. O’Reilly’s statement is correct, let us examine 
when the promise by the plaintiff was made and when and 
under what circumstances the defendant consented to the 
payment. Mrs. Reilly mentions specifically only one occasion 
on which the promise she relies on was made by the plain
tiff, and it does not appear e made any such promise
on any other occasion, and she swears that that occasion was 
more than three years before the date on which the trial took 
place; that is, the promise if any, was made before the 2Gth 
June, 1886, or more than two years and four months before 
the dissolution of the partnership. The consent of the de
fendant to her being paid was not obtained until after the 
dissolution. She does not state how long after: but, as the 
defendant paid her the $2,500 by cheques and she receipted 
for it, it is fair to assume that the date of the cheques for 
the amount and of her receipt was the date of hi* consent, 
and they were dated the 20th November, 1888—nearly one 
month after the dissolution and nineteen days after the date 

. of the award. The learned Judge charged the jury that, in
order to enable Mrs. Reilly to exact payment from the firm 
of the amount in question, she must show a bargain or an 
agreement to pay her and that no such agreement was proved. 
Exception was taken to this charge that there was evidence 
to go to the jury of such an agreement. I think the learned 
Judge was entirely right and that there was no evidence of 
any such agreement. The alleged promise by the plaintiff 
was a conditional promise dependent on Reilly’s consent, and 
in my opinion it was not a continuing promise and he was 
never asked to renew it. Reilly’s consent, in order to make 
the promise binding, should have been obtained within a 
reasonable time after the promise was made. It is fair to 
assume either that Mrs. Reillv did not ask her husband for 
his consent, beeausc she knew he would not give it, or that 
she had asked him to consent and he refused. In fact the 
plaintiff swears that Mr. Reilly told him, if she ever got paid,

4
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it would 1)0 through him, as Reilly swore lie never would pay Judgment, 
lier: and this is not contradicted. It would he unreasonable Wetmore, .1 
tu hold a person, situated as the plaintiff was. to a promise 
' that kind for all time; and if. after a reasonable time bad 
pa-sed, Reillv had not consented, I think the promise lapsed 
unless something transpired which would seem to keep it 
alive. What would amount to a reasonable time might under 
some circumstances he a question for the jury, hut I think 
that where, as in this case, over two years and five months 
had elapsed since the promise was given before the consent 
of the defendant was obtained; that then the partnership had 
been dissolved nearly a month; and that, the plaintiff and 
defendant had been for some time at difference, the promise 
must, as a question of law, he taken to have expired long 
before the consent was obtained; and thaï there was no ques- 
linii of the reasonableness of the time to leave to a jury. Tt 
cannot affect the legal question, hut for the purpose of show
ing in what light Mrs. Reilly looked upon the matter, it is 
important to note that, as late as May, 1888. nearly two years 
after the alleged promise, Mrs. Reilly presented an account 
which was paid, and in it she only charged at the rate of $3 per 
week. She never at that time alluded to further pay and it 
appears when she presented this account she was offended 
ml it is likely at the least, if she considered the promise a 
continuous one, she would have then in some way alluded 
to it. The view 1 have taken if correct disposes of this 
appeal, for there really was then nothing to leave to the jury 
and the appeal should be dismissed with costs.

Richardson, J.—Concurring as 1 do in the judgment 
"f my Brother Wet more just read, I may premise that the 
dispute between the parties here relates to the sum of $2,500 
alleged to have been paid by Reilly to his wife for services 
rendered by her to the parties Martin and Reilly while co
partners as hotel-keepers, and the right of Reilly to set off 

- ainst Martin’s otherwise admitted claim in this action one- 
V 'If of this sum—$1,250.

inVOL. t, — T.L.REPTH.
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The case was tried with a jury before Rouleau, J., their 
finding being: “We find the claim of Mrs. Reilly is a mom I 
claim and not a legal one and therefore find a verdict for 
plaintiff $1,250.” 1'pon which the Court gave judgment in 
favor of Martin the plaintiff.

From this judgment Reilly appeals on eight stated 
grounds one of which I here notice:

(1) That the verdict and judgment thereon are against 
law and evidence and the weight of evidence.

Now was the finding of the jury unsupported by evid
ence or the weight of evidence? because if clearly so then it 
must be evident that the judgment given upon it is not right.

To arrive at this what evidence had the jury?
Mrs. Reilly in her evidence states: “ I performed the 

services forming the $2,500 claim. Martin promised to pay 
me if Reilly would consent. When the firm was dissolved 
I got Reilly to consent to pay me. It is more than three 
years ago that Martin told me he would pay me. Made no 
arrangement with Reilly. Am his wife.”

It appears that the partnership was dissolved on October 
31, 1888.

James Reilly the defendant in his evidence states after 
proving the fact of payment of the $2,500 to Mrs. Reilly: “ I 
am not benefited commercially one farthing by it. Had 
conversation about that claim with Mrs. Reilly the result 
being I told Loughced & McCarthy to do what they liked in 
the interest of Mrs. Reilly. The letter was sent by them 
to the firm. Money was paid after I received the letter. 
For all I know it might be the same day that I got the letter. 
I know by the books there was a large debit against me. 
Told the Arbitrators to credit me with a certain sum for 
Mrs. Reilly as an off-set to plaintiff's claim. I thought it 
was a r of expediency to do so.”

On the other side Martin, the plaintiff, states with re
gard to this claim: “I first heard of this claim when it was 
presented to the Arbitrators. In May, 1888, I paid Mrs. 
Reilly the account Ex. “ E.” She never made any further

7
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<1.1 im to me for services. Never promised to pay Mrs. Reilly Judgment, 
any further sum except what we agreed upon. Might have Richardson,J. 
told her that I would consider further sum, if Reilly consent
ed to it.”

The evidence thus before the jury was—of Mrs. Reilly, 
that Martin promised to pay conditionally, and contra of 
Martin that he not only did not promise but, until after 
dissolution, never heard of any claim beyond what he paid 
her in May, 1888; and there is not a tittle of evidence to show 
that, at any time during the three years the partnership last
ed after the statement asserted by Mrs. Reilly was made, any 
claim was made by Mrs. Reilly or that Reilly ever consented 
to such a claim. Assuming there was evidence pro and con 
for the jury on the question, the view that their finding 
against the is against evidence or the weight of evid
ence, cannot 1 think be entertained.

It may be well here to observe that throughout the case 
nothing is shown whereby I can find that any substantial 
wrong or miscarriage has been occasioned in the trial. And 
then, even assuming the learned Judge did mis-dircct the 
jury as complained of, in the absence of any substantial 
wrong or miscarriage having been thereby occasioned In 
the trial, a new trial should not be granted and I think the 
appeal should be dismissed with costs.

Macleod, Rouleau and McGuire, JJ., concurred.

Appeal dismissed with costs.

0
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EMERSON ET AL. v. BANNEBMAN.
Hill of null—Affidavit of Iowa fiden—Fraudulent UHHliiumOni—Preferential 

an8ijiiiinr$it—Cinintnictioii of statut. *.

Tliv Bill* of Siilv < inliiutiHrt imikcs necessary an nfll«lnvil “ llmi the 
sale is • * • not for tliv purpose of holding or enabling the 
lutrgitliiee to hold tin* giNsI* • * • ngninsi any rntlllor» of ihe
bargainor.”

Held, that tin* iim* of tin* words "the creditors" instead of "any 
rredltor* ” in the alMdavit of Isma tides did not invalidate ih<- 
Bill of Sale.

The same Ordinance makes necessary an alHdnvit "of a witness 
thereto of the due execution thereof."

Held. Ilia*, ns attestation is not made essential to the validity of n 
Bill of Sale, it is not necessary to call the attesting witness to 

prove the execution thereof.
Held, also, on tin* evidence that inasmuch a< the trial Judge could 

reasonably find, as he had, that there was no fraudulent intent 
on the part of tile bargainee, the Bill of Sale could not be hold void 
as being made with intent to defraud creditors of the bargainor, 
and that inasmuch as the trial Judge could reasonably find, as 
lie had, that the bargainee was not in fact a creditor of. but n 

bona tide purchaser from, the bargainor the Bill of Sale could not 
In* held void as Isdng made with intent to gito. or as having the 
effect of giving, a preference to one creditor over another, and that 
therefore the Bill of Sale was not void under the Ordinance re
specting preferential assignments.^:

Judgment of Rovlrav. J„ on all points affirmed.
Affirmed 10 S. C. It. 1.

[Court in banc, June 9th, 1S90.

Statement. This was an appeal from the judgment of RoULE.xv, J., 
on an Interpleader issue tried before him «it Calgary without 
a jury. The plaintiffs in the issue were execution creditor* 
of one A. C. Sparrow; the defendant held a. hill of sale from 
the execution debtor of a stack of oats, which' was the subject 
of the issue. The learned Judge gave judgment in favor of 
the defendant. The plaintiffs appealed to the Court inbanc.

The * was argued on the 2nd June, 1800.
The facts and points involved appear in the judgments.
E. 7\ Dari ft, for the plaintiffs, the appellants.
P. McCarthy, Q.C., for the defendant the respondent.

t It. <>. (1888) o. 47, s. r>. In the present Ordinance C. O. (IS!IS) 
c. 40. s. 0. the words nre " the creditors."

t It. O. (1888) c. 40, s. 1. now C. O. (1808) o. 12, s. 1.
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[June 9 th, 1890.]

McGuire, J.—This is an appeal from a judgment of 
j J., on an interpleader issue tried by him without a

jury.
One Angus ('. Sparrow bad, prior to some time in 188(5, 

been in some business at Calgary and, becoming financially 
involved and unable to pay bis debts in full, he in or about 
tliiit year gave up bis business, the nature of which does not 
appear, lie had been a customer of the respondent who 
was a merchant at Calgary, but, on Sparrow giving up his 
business in town, the respondent, who said he heard that 
Mrs. Sparrow was now carrying on the business, decided he 
would make a “ change ” and thereafter gave credit not to 
Angus C. Sparrow but to Mrs. Sparrow, his wife. This 
credit was for goods got sometimes by Angus C. Sparrow, 
sometimes by Mrs. Sparrow and sometimes by “Mooney” 
whether a servant or not does not appear. Oil 24th Septem
ber, 188V, the account of Bannerman against Mrs. Sparrow 
a- appeared from his books amounted to $13(5. On that day 
Angus C. Sparrow called at Bannerman's store and asked 
him to advance him $300 on a stack of oats. This Binner- 
niiin refused to do unless he would pay the account of Mrs. 
Sparrow. He said “he required that amount ($300) and 
that if Bannerman would advance $400 he would pay the 
$ 13(1, Mrs. Sparrow's account.” Bannerman agreed to this, 
give his note for $100 and took a bill of sale of the stack of 
niiL which was duly registered. Subsequently to this the stack 
of oats was seized by the Sheriff under executions of the 
appellants respectively against Angus C. Sparrow. The 
interpleader issue was to try the right of Bannerman to the 
i-tni'ix under the bill of sale.

The appellants raise three objections to that instrument.
I. That it was void under B. O. (1888) c. 47, s. 5, be- 

enii'e the affidavit of buna fide# uses the words “the cre- 
o ton” instead of “any creditors” as c ' 1 in section 5.

That the hill of sale was not proven because there 
" i subscribing witness who was not called or his absence

•Judgment. 
McUuire, J.

3837
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Judgment, accounted for and that the only evidence of it was taken 
McGuire, J. subject to objection.

3. That it was void under It. 0. (1888) c. 49.
The learned Judge found against the appellants on all 

these points. They now appeal on the same grounds.
As to the first objection I agree with the trial Judge 

that the words “the creditors” being used instead of “any 
creditors” is not fatal. It was strongly urged that the 
Legislature in altering the words “ the creditors ” (used in 
the ordinance of 1881) to “any creditors” evidenced an in
tention to change the meaning of the sentence as well a* its 
phraseology and that we must therefore take it that, in the 
view of the Legislature, there is a material difference between 
the meaning of the two words “any” and “the” as used here; 
but as laid down by Ilagarty, C.J„ in Molsons Bank v. 
Halier' “ it is a well known principle in construing statutes 
not to impute to the Legislature the intention of altering 
existing laws unless the language used admits of no other 
reasonable interpretation.” 1 submit, moreover, tHat a 
change in the language is only prima facie evidence of such 
intent and that this may be rebutted by various circum
stances apparent in reading the Ordinance; as, for example, 
if the word substituted is meaningless or evidently a typo
graphic error. Other internaf evidence may also be consider
ed. If it is contended that, the intention was to make a 
material as distinguished from a mere grammatical altera
tion it is fair to expect such an intention to be carried out in 
other corresponding parts of this Ordinance. Now there 
are three sections which deal with the contents of an affidavit 
of bona /ides; section 3 deals with ordinary chattel mortgages, 
section 4 with mortgages for future advances or endorse
ments of promissory notes and section 5 (the one under con
sideration) with bills of sale. In all three eases the object 
of requiring an affidavit of bona fides is in every way pre
cisely the same; but, as we find that in sections 3 and 4 the 
words “the creditors” are used, this to my mind is evid
ence that the change to “ any ” in section 5 was not inten- 

118 O. A. It. 323 ; aftirmed 18 8. C. It. 88.
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tional or with any purpose in view so as to make the affidavit Judgment, 
more precise and severe, because we are not lightly to attri- Mcôüïrë, J. 
bute inconsistency to the legislative mind. So that unless 
we assume that “ any ’ got into the section through an error 
of the printer we are warranted I think, in assuming that 
“the creditors” was in the minds of the legislature equi
valent to and interchangeable with “any creditors,” since 
they themselves have used in the same Ordinance both ex
pressions where it is incontestable that they meant precisely 
the same thing. Had the change occurred in section 3 and 
not in sections 4 and f>, it might ho urged that it was a case 
of an intentional change which by oversight was not carried 
out in the succeeding sections, but here the change, if any, 
is in the latest of the three sections. There is perhaps not 
much weight in such a suggestion but it is at least a circum
stance to he considered in ascertaining whether the change 
was material and deliberate or not.

Now this use of “ the creditors ” twice and of “ any 
creditors ” once to attain exactly the same end not only rebuts 
the prima facie evidence which the mere change affoids of 
an intentional change in the section but does more; it is 
evidence that the Legislature deemed the two expressions to 
mean the same thing; so that even if we were of opinion that 
there is some substantial and material difference, are we to 
set up our opinion in opposition to the manifest intention 
of the Legislature? If they say that “ the creditors” means 
“any creditors” arc we to say it does not? If they say that 
“ the creditors” is sufficient are we to say it is not? The 
Legislature has not seen fit to prescribe a “form” of such 
affidavit but only describes what the affidavit shall assert.
Had it given a certain form of words to be employed the 
argument that no departure from the exact words is permis
sible would he stronger; but even there the Legislature has 
taken the precaution to provide that “ slight deviations there
from. not affecting the substance or calculated to mislead 
‘hall not vitiate them.” (Interpretation Ord. It. 0. (1888) c.
1. * 8, 8.-8. 32.) 8

8 Now C. O. (1898) c. 1, s. 8, s.-s. 39.
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Judgment. But is there apart from the argument that the Ligisla- 
McUuire, J turc lias treated the expressions as synonymous, any ground 

for holding that there is a material difference such as 
vitiate the affidavit. It is argued properly that, if language 
other than that prescribed is used, the person using it does 
so at his peril and that it is not so much a question of the 
extent of the departure from the prescribed language as a 
question whether it opens the door to a deponent being 
thereby enabled to take such an affidavit under a state of 
facts which would prevent him from taking it if the pre
scribed language had been used; that it is not a question: 
would he not have taken the affidavit in either form? hut. is 
it not possible that he might not have done so? It was argued 
that “the creditors” means “all the cieditors,” and that a 
deponent, not overserupious but anxious only to avoid a 
prosecution for perjury, might so construe it and. if lie knew 
the intention was to defraud only some and not all the credi
tors, might swear to an affidavit containing “ the cieditois y 
where he would not do so if “any creditors” had been used. 
If the answer “yes” to this question would be fatal to the 
affidavit then Mason v. Thomaswas wrongly decided. 
There the statute required that the deponent should swear 
that the instrument was not intended to enable him to hold 
"llie ijoods mentioned therein, etc.,” but the affidavit instead 
of “goods” used the words “estate and effects.” Now this 
expression includes more than ‘‘goods.” Draper, C.J., in 
giving judgment said “The words used arc the most com
prehensive and where realty and debts and choses in action 
are assigned as well as goods an * they seem to us to
comply with and fulfil the objects of the Legislature.” Now. 
as it would seem, the instrument in that case assigned realty, 
debts and choses as well as goods. It might be argued that a 
deponent knowing that the intention was to protect only 
the “goods” could not have taken an affidavit denying an 

to protect “goods” but he might have felt able 
to deny an intention to protect the “estate and effects” i.v., 
lands, debts, and choses in action and goods, all taken to-

'“it IT. C. o. B. HOT.
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get her, since, by hypothesis, tho fraudulent intent existed 
only as to the goods; so that, by departing from the language 
of the statute, lie enabled himself to make an affidavit which 
lie would not otherwise have dared to make. This is the line 
of argument taken here, it is said “ the creditors ” means or 
may mean “all the creditors” and that where the intent was 
to defraud only some, a bargainee might stretch hi.-conscience 
enough to deny an intent to defraud “ all the creditors.” As 
I have said the same reasoning, if adopted in Mason v. 
Thomas? would have brought about an opposite decision. 1 
am not prepared, however to say Mason v. Thomas was 
wrongly decided. In Farliiujer v. McDonald? the affidavit 
list'd the words “him * * the said mortgagor” instead
uf them * * * the said mortgagors.” A hypercritic 
might contend that the deponent might possibly have a secret 
reservation in his mind enabling him to swear that the in
tent was not to defraud the credtors of “ him * * the
said mortgagor ” whereas he might not have been willing to 
say the same as to the “creditors of them * * the said
mortgagors.” Manifestly “the creditors of “A” may be 
persons quite different from the “ creditors of A. and It.” 
Itut will it be said that this case too was wrongly decided ? 
lu F caser v. The Hank of Toronto? it was conceded that the 
Legislature might have thought that the words “the credi
tors of said mortgagors ” would include the creditors of any 
or either of them. In Mathers v. Lynch? the words “the 
liability of the mortgagor” were used instead of “for the 
mortgagor.” Taken strictly the former phrase meant the 
liability not of the deponent for the mortgagor but the liability 
of another man, viz.: the mortgagor himself. Was there not 
In n1 a possibility of a dishonest deponent prevaricating? Yet 
lii rv Wilson, J., said: “ The desire no doubt is to sustain the 
mortgage if it can be reasonably done, but this cannot bo 
done * * in case there should be an irreconcilable and
material difference between the two expressions. We think 
ibis equivalent language may bo received instead of the 
pi.liner language of the statute.”

1 r» r. c. Q. B. -38. * 10 U. C. Q. B. 381. *28 U. C. Q. B. 303.

Judgment. 
Mel luire, J.
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Judgment. 
McGuire, J.

The learned Counsel endeavored to show by syllogistic 
illustrations that the use of the words “the creditors” en
tirely changed the meaning of the affidavit, overlooking the 
fact that in eases of universal negatives the logicians say that 
both subject and predicate are distributed. 1 do not know 
that Mr. Bannernian is a logician, or if so, to what school lie 
belongs; whether to an ancient or a modern school; whether 
he is to be classed as an Aristotelian, an Epicurean, or a 
Heraclitic-Protagorean; whether his mind is of the ~"‘ 
Sophistical, or Spenozistic-Metaphysical, or simply Trans- 
cendental-Æsthetic order; or is he, like many in these 
Territories, a lover of Bacon? The evidence does not en
lighten us on any of these points nor do I think the omission 
material. The power of being able to “ divide a hair Twixt 
South and South-West side,” may be interesting to sophis
tical rhetoricians who have leisure and taste for such subtle
ties. I do not think we should avoid a bill of sale by reason 
of the possibilities suggested here.

As to the second objection—that the bill of sale was not 
proved, because, there being in fact a subscribing witness,he 
was not called or his absence accounted for, and in such ca-e 
no other evidence could be admitted, 1 agree with the holding 
of the learned .Judge that the Ordinance does not prescribe 
that there shall be an attesting witness, and consequently it 
is not necessary to call the witness thereto.

As to the third ground of appeal the learned Judge 
sitting as a jury, has found as a fact that Bannerman was not 
a creditor of A. ('. Sparrow. There was evidence on which 
he might reasonably come to that conclusion. Bannernian 
swore that he had given credit to Mrs. Sparrow and his books 
s him in that statement. True, the nature of the
goods mentioned in the account, and the use to which they 
were put would have raised a prima facie liability in A. V. 
Sparrow to pay for them, since they were principally supplies 
used for the support of himself and his family; but Ban- 
nerman at the commencement of the account had in elfeut 
said: “You are insolvent, you have gone out of business; 
I understand Mrs. Sparrow is carrying on the business; for

2704
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those and it may be other proper reasons I chose not to 
« redit you A. ('. Sparrow, but I will credit Mrs. Sparrow and 
1 shall charge the items in my hook accordingly."’

It may well he that Bannerman could not recover as 
against her owing to her having no separate estate, hut could 
In say that his contract was with A. (\ Sparrow when he 
had himself deliberately elected to contract with Mrs. 
Sparrow? This was a question of fact. Whether we would 
have arrived on the evidence at the same conclusion is not 
the question. If there is evidence on which a jury might 
fairly have come to the conclusion they did come to, a Court 
of Appeal will not ordinarily review their finding of the facts.

Section 1 of chapter 49 Revised Ordinances (1888) is 
divisible into two parts, the first dealing with transactions 
between the debtor and anyone else done with intent to defeat, 
A»\. creditors; the second with transactions between the 
debtor and a creditor (or creditors) with intent to prefer such 
creditor (or creditors) to his other creditors, or which have 
the effect of giving such creditor such a preference. Mohons 
Honk v. Hotter} To avoid a transaction under the first part 
the fraudulent intent must be mutual and not confined to 
the debtor. The learned Judge has negatived the fact of a 
fraudulent intent on the part of Bannerman; so that the first 
part docs not affect this instrument. The second part applies 
only to transactions between the debtor and one or more 
creditors, and as Bannerman has been found not to have been 
a creditor, then the second part does not apply to him. The 
leanual Judge has further found as a fact that the sale was 
tiiniii fide and made in the ordinary course of trade or calling 
to an innocent purchaser. There was evidence on which he 
might so find.

The appeal will be dismissed with costs to be paid by the 
appellants to the respondent.

Wetmork, J.—I agree that there was evidence in this 
< i'f which would warrant the trial Judge in finding that 
B uinerman was not a creditor of A. C. Sparrow and 1 have 
i 11 ling to add to the judgment of my brother McGuire as

J wlgraent. 
McUuire, .1.
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Judgment, regards that point. Il was conceded by the learned Counsel 
Wetmure, .1. for the appellants that it was necessary for him, in order to 

establish that the hill of sale was void as against the defend
ants under It. (). (1888) e. 4P, to prove that Bannennan 
was a creditor of A. ('. Sparow.

As to the point that the hill of .«ale was not duly proved 
because the subscribing witness to it was not called, 1 have 
always understood the terms “ attesting witness *' and ** sub
scribing witness ” to be synonymous, as Burns, J., in Arm- 
strong v. Ausinan0 states them to be. The document in 
question in that case was a chattel mortgage; the language 
of the Ontario Act. requiring the. conveyance to be accom
panied by an allidavit “of a witness thereto,” is the same as 
the language of our Ordinance. In that case there was no 
subscribing witness to the mortgage. The majority of the 
Court held that it was not necessary that the person making 
the affidavit should be a subscribing witness; that it would he 
sufficient if it were made by a person who witnessed the 
execution, although he did not subscribe to it. If that is 
good law, attestation is not requisite to the validity of a bill 
of sale executed under the Ordinance and therefore it was 
not necessary to call the subscribing witness to prove the hill 
of sale in question in this case; it could be proved aliunde. I 
think to lay down a rule contrary to this decision would in 
many cases be creative of great difficulty and inconvenience 
in proving instruments of this nature and I am therefore 
prepared to follow that case.

1 have great doubts of the validity of the affidavit of 
bona fiiles made by the plaintiff. This question turns upon 
the language of section 5 of chapter 4Î of the Revised Ordin- 
aiice-s ( 1888) which provides that the conveyance shall be 
accompanied by “ an affidavit of the bargainee * * that 
the sale is * * * not for the purpose of holding or
enabling the bargainee to hold the goods mentioned theiein 
against, any creditors of the bargain or.” The first Ordinance 
I can find on the subject is No. f> of 1881. Section 3 of that 
Ordinance is the section corresponding to section 5 of chapter 

• 11 V. C. <|. It. 506.



KMKUSON ET AL V. HANNHUMAN. 233

■I' above referred to. The language of the two sections, as Judgment, 
far as the provisions which I have included in the quotation Wetmore, J 
marks are concerned, is the same word for word, except that 
in section 3 of the Ordinance of 1881 the word occurring 
immediately before the word “ creditors ” is “ the ” instead 
of "any.” Ordinance No. Ô of 1881 and amending Ordiiv 
anees were amended and consolidated by Ordinance No. 7 of 
1887 and in section f> of that Ordinance the change of the 
word “the” to “any” occurs for the first time. This last 
mentioned Ordinance and also No. 5 of 1881 were repealed by 
ihr Revised Ordinances and chapter 17 substituted there.for; 
and the change referred to, made by the Ordinance of 1887. 
was retained. If section 5 of chapter 47 stood alone I would 
have no hesitation in arriving at the conclusion that this 
alVnlavit is bad as not being in accordance with the provisons 
of the section; however if I was satisfied that the change of 
the word “the” to “any” was deliberately made by the 
Legislature 1 would have no hesitation in deciding that the 
affidavit is bad, notwithstanding the fact that no change 
was made in the language of provisions of a similar nature 
relating to mortgages in sections 3 and 4. I can perceive a 
wide dilTerence between a bargainee swearing “that the sale 
is not for the purpose of holding or enabling him In hold the 
goods against the <reditors of the bargainor" and his swearing 
" Unit the sale is not for the purpose of holding or enabling him 
!» hold the goods against any creditors of the bargainor." If it 
was the intention to hold the goods against all the creditors 
of the bargainor, he could not swear to the second foim upon 
any possible construction of it. He might however, be in
duced to swear to the first form if the intention was not to 
defeat all the creditors but to defeat one or more of them, 
but not including all. For instance, we will assume A to be 
i person of small means, who is indebted, but able and will
ing as a rule to pay his debts; he purchases a horse from 11 
"ii credit or partly on credit; he discovers afterwards that 11 
lia*, as he believes, taken him in; he thinks lie has sold him a 
worthless horse or one nearly so; he has taken no warranty 
"f soundness however and II can force him to pay as soon ns 
h" recovers a judgment if he can find property to satisfy it.
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Judgment. 
Wetmure, .1.

[VOL.

A makes up his mind lie will not pay It; he goes to friend 
(' and induces him to fake a hill of sale on all his property 
liable to seizure. I can readily understand how he might 
induce C to make atïidavit that the sale is not for the pur
pose of holding or enabling him to hold the goods against 
the creditors of A. lie might reason as follows: 1 do not 
make this hill of sale to you to enable you to hold the goods 
against my creditors hut only against one of them. I do not 
say his reasoning would he correct hut, to say the least, it has 
some degree of plausibility. It must he remembered that 
persons, who contemplate perpetrating a fraud, are as a rule 
as astute in endeavouring to evade the requirements of a 
statute passed to prevent their doing so, as the statute ought 
to he in endeavouring to prevent them. I can therefore see 
ft substantial reason for the change. I do not think that the 
maxim omne in a jus continet in se minus is applicable. Fraser 
v. The Hunk of Toronto* and Taylor et al v. Ainslie,T do not 
to my mind show it to 1m? so. We must hear in mind what 
the Courts in those eases had before them; the affidavits 
there in question followed the words of the act, and in view 
of that fact they held that the Legislature, not Ihe Court, 
assumed that the maxim would under the circumstances he 
applied in cases arising under that Act. They did not 
pretend to lay down the general rule that the word “the” 
included “ any.”

However with all this there is the fact that this same 
chapter 47 R. 0. (1888) in ss. 3 and 4 provides for cases of 
mortgages of chattels and that it is provided therein that 
an affidavit shall he made by the mortgagee negativing the 
fact that the sale is made to hold the goods against creditors 
and in both sections the words “the creditors” are u«ed. If 
the change from “ the” to “any” was made in section 5 of 
Ordinance No. 7 of 1887 with the deliberate intention of 
narrowing the chances of perpetrating frauds, it is difficult 
to understand why the change should have not been made in 
sections 3 and 4. Sections corresponding to 3 and 4 were in 
Ordinance No. 5 of 1881 and were carried forward to No. 7

119 V. C. C. r. 78.
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of 1887 without any change in this respect. The mere fact Judgment, 
that a later statute uses language varying from that of a Wetmore, J. 
former statute on the same subject does not always indicate 
a, change of intention on the part of the Legislature. (See 
vases collected in Maxwell on Statutes (2nd ed.) p. 391.) 1 
have inspected the cases there cited and they bear out the 
doctrine they were cited in support of. 1 must confess how
ever that in all these cases something appears to have been 
omitted in the later statute which was in the older enactment; 
and it seems to have been held that the prior enactments 
would have been open to file same construction if the words 
in question had been I cannot find a case just like
this where the language of the older enactment was struck 
out and something else substituted.

However in view of the fact that the words “ the 
creditors ” were the words used in the Ordinance of 1881 
both in the sections relating to mortgages and the one re
lating to absolute assignments; that the same words are 
carried forward in the Ordinance of 1887 and in the Revised 
Ordinances so far as mortgages are concerned; that these arc 
the words used in similar enactments in other Provinces of 
Canada, at any rate in Ontario and Manitoba; and especially 
in view of the fact that my learned brethren have unani
mously arrived at. the conclusion that there was no intention 
on the part of the Legislature to make a change, 1 have, with 
very great hesitation, arrived at the conclusion that the 
r,,ason why the change was made in section 5 of Ordinance 
No. 7 of 1887 was that the person, who copied this Ordinance, 
committed a clerical error which was not detected and it has 
been since carried forward without being detected and the 
Legislature therefore had no intention to make any change.
I think T can find authority for arriving at this conclusion by 
the remarks of Kelly, O.B., at the end of his judgment in the 
(Jiirm v. Beattie.* I therefore, but as stated liefore with ver' 
gi' it hesitation, concur that the appeal should he dismissed.

Richardson, Macleod and Rouleau, JJ., concurred 
with McGuire, J.

Appeal dismissed with costs.
1 L. R. 1 C. C. R. 251.
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MOOKK v. MAliTIN.t

Fractiv» Writ of Rniiiinuiis—Defendant described within artu-illy Without 
jurisdiction—Ifeyularity—Service ex juris — Order — Aim miment 
Coinwront writ—Dower of Jit dye—English forms.

A writ of summons was issued in the form of a writ for service 
within tin- jurisdietion, in whieli the time for appearance was that 
fixed in such eases, and in which the defendant was stated to lie 
a resident of the judicial district wherein the writ was issued. It 
appeared t'lmt the defendant was not in fact at the time within 
the Territories. Imt that, for portions of each of several years 
previous, lie had resided within the said judicial district.

Held, per Curiam, following Fry v. Moore,1 flint the writ was not 
irregular.

Subsequently an order was made giving the plaintiff leave to serve 
the said writ on the d< fendant out of the jurisdiction and extend
ing the time therein fixed for appearance: but the order did not 
expressly amend or authorize the amendment of the writ.

Held, Wrtmork, J. dissenting, against the objection that a concur
rent writ for service ex juris should have been issued, or that 
the original writ, should have been amended that, the .lodge's 
order should be looked upon as involving an exercise of the powers 
given by E. M. II. 10.17 <t» and also as a constructive amendment 
of the writ.

Held, Wbtmore, J. doubting, that none of the British forms of 
writs of summons are introduced into the Territorial practice.

S. mble. Wet more. J., dissenting, that the one form provided by the 
Judicature Ordinance is adaptable even to the case of foreign de
fendants ex juris., inasmuch as it is in effect a notice not a coin-

lleld. Wet more. J. expressing no opinion, flint on an application for 
leave to serve a writ out of the jurisdiction the plaintiff need 
show only a prima facie case within the provisions of the Ordin-

[ Court in In nr. June 10th, 1800. 
Statement. This was nn appeal by the defendant from an order of 

Rouleau, J., dismissing a motion to set aside the writ of 
summons and the same Judge’s order allowing the service of 
the writ out of the jurisdiction.

The appeal was argued on the 5th June. 1800.
/\ McCftrlhj/, Q.C., for the defendant the appellant.
E. V. Davis, for the plaintiff the respondent.

t An appeal to the S. C. of (\ was quashed on the ground that 
♦lie decision appealed from was not a final judgment: Marlin v. 
Moore. 18 8. C. It 15.14. t Jnd. Ord. C O (18081 c. 21. r. 5.18.

• 23 Q. B. D. 305; 58 L. J. Q. B. 382: 01 !.. T. 545; 37 W. R. 50ft.
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[June lOtll, 1890.) Judgment.

Richardson, J.—Defendant appeals from the order ofKlL,,ar 
Rouleau, J. (25th November, 1889), discharging a motion for 
defendant to have the Writ of Summons issued in this suit 
(2(11 h December, 1888), set aside for irregularity, as also the 
.Judge’s own order allowing service of this writ out of the 
jurisdiction.

The grounds for this motion were:
(1) Writ issued without leave first had.
(2) Writ irregular in form.
(3) Writ not a concurrent writ.
(1) Order made on insufficient material.
The writ, as appears by the records, was the ordinary 

one, and by the statement of claim filed both parties were 
staled to he residents in the Judicial District of Northern 
Alberta. It issued 2Gth December, 1888.

The cause of action is stated to be within the cognizance 
of that Court.

From the material in this Court it appears that, though 
defendant was not then in the North-West Territories, yet 
for portions of each year for several years the defendant re
sided in Northern Alberta, and it may have been plaintiff's 
intention to keep this writ for service when defendant next 
came to the District, or to serve his agent if it should be 
discovered that he had one in the district.

The writ was therefore as was held in Fry v. Moore1 re
gular on its face.

It then appears that on the 18th January, 1889, over 
three weeks after issue of the writ the plaintiff applied for 
and obtained a Judge’s order authorizing service of this writ 
oui of the jurisdiction and extending the time for defendant 
to appear to sixty days from service.

Defendant complained that this order was irregular.
I*y his own affidavit, 23rd March, 1889, he admits re

ceiving the writ on the 15th February, 1889. and notice was 
sci'cd, on 12th April, 1889, on an application to set aside the

VOL. I.—T. L. REPTB. 17
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Judgment. wrjj- t0 })C made on 16th April, 1889, the very last of the 
Richardson,J. sixty days named in the order. The notice refers to this 

order and it may fairly be assumed that defendant got the 
order as well as the writ.

At this stage we have a plaintiff suing, and a defendant 
appearing and asking the Judge to set aside the writ and all 
other proceedings, and if not the writ, the other proceedings, 
for irregularity; the irregularity complained of being in effect 
that the order did not direct the issue of a new or concurrent 
writ in which the sixty days would appear, or the amendment 
of the writ already issued—a technical irregularity. It was 
not even questioned that defendant knew he was sued and 
for what he was sued. The proceedings shew that the de
fendant was in the North-West Territories and examined on 
his affidavit on August 20th, 1889.

The Judge after hearing the application with reference 
to this part of the case, no doubt being guided by English 
Marginal Rule 1037,t both sides being before him, dealt with 
the matter in the exercise of the - thus vested in 
him as he then thought most fitting, which was that he re
fused to set aside for the irregularity but extended the time 
for defendant to appear. With regard to this rule 1037, in 
Dawson v. Beeson? Jessel 1, M.R., said : “Nothing can be more 
distinct and valuable than rule 1037 which enables the Court 
to do justice without regard to technicalities.” Lord Cotton: 
“ 1 am not myself inclined to allow a party to hike advantage 
of technical objections when he has not been deprived of the 
opportunity of defending himelf.”

The defendant then sets up that, upon the facts as dis
closed before the Judge, his order for service ex juris should 
have been set aside on the ground that the plaintiff’s cause 
of action (if any) did not arise within the jurisdiction. Tt 
was, I think, never intended that more than a prima facie 
case of a cause of action within some of the sub-sections of 
section 29 of the Judicature Ordinance should be made out 
on the application to the Judge for leave to serve out of the

*2:2 C. D. 304; 52 L. J. Ch. 563 ; 48 L. T. 407; 31 W. R. 837

1414
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jurisdiction. It will be noticed that section 30 requires only Judgment, 
that the affidavit shall state “ that in the belief of the de- Richard*on,J. 
ponent the plaintiff has a good cause of action,” and that 
ii shall he made sufficiently to appear to the Judge that the 
case is a proper one for service out of the jurisdiction. It 
does not limit the mode of so making it appear to the 
affidavit. It does not require that it shall so appear upon 
oath even of the belief of some person. It may “ appear ” 
from the part of the affidavit which shows the grounds on 
which the application is made, or from a perusal of the pro
posed statement of claim, or in any other way which will 
satisfy the Judge’s mind as to its being a case proper for 
service out of the jurisdiction. Therefore, as far as the 
existence of a cause of action is concerned, all that is required 
i> an affidavit of the belief of the deponent that the plaintiff 
“ has a good cause of action,” and then whether it is such a 
case as is proper for service out of the jurisdiction, which 
doubtless means, among other things, that it is one that can 
properly be tried here; if that sufficiently appear” to the 
Judge, he has authority to grant the order for leave. From 
a perusal of the matter before the Judge, I think it was 
>hown that the plaintiff had a probable cause of action in 
the jurisdiction, and that on the merits the order was one 
which, if drawn up properly, the Judge was authorized to 
make. Therefore it seems to me that it is not open to raise 
an issue as to there being an absolute and indisputable cause 
of action within the provisions of section 29. If he could, 
and if the order must be set aside, should the Judge, after 
hearing all that could be said or shewn pro and con, be of 
opinion that there is really no such cause of action disclosed, 
then a defendant resident out of the Territories may, in every 
case where he denies the plaintiffs entire cause of action, 
ha'e the whole merits of the case tried and virtually disposed 
of (except perhaps as to the extent of the relief due the plain
tiff) "ii an interlocutor}' application, without the defendant 
admitting an intention of submitting himself even for an in- 
"t;ii■ t to the jurisdiction of the Court. Therefore I think 
" ught not to set aside the Judge’s finding on that point
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Judgment, ns to the existence of a proper case for service, seeing that 
Ricliardwn.J. an affidavit, as required by section 30, and other material was 

before him, on which lie might properly exercise his discre
tion of granting leave for service out of the jurisdiction.

It follows also that the defendant did more than lie 
should have done in the exercise of his right of moving 
against the order in question. In his notice of motion he 
moves on the ground that “ in view of all the circumstances 
of the case the Judge should not have granted the order.’ 
These words are wide enough to admit every tittle of evidence 
which the parties could have adduced at the trial; and that 
the defendant interpreted them as liberally is apparent from 
the material referred to in the notice of motion. Looking at 
the affidavit of the defendant and the exhibits therein referred 
to, and the affidavits of Messrs. McCarthy, Barber and Ivoug- 
lieed, the examination and cross-examination of the de
fendant and the examination of the plaintiff, to all of which 
the defendant was a consenting party, and the most of which 
was at his express instance, it would seem that die left little 
if anything to he heard on a trial which "lie did not put forth 
on that motion. It may he said that, so far as any matters 
were tendered by him to the Judge, which were not proper 
to he admitted on such a motion, the plaintiff might have 
objected to their being considered, but the reply to that is 
that the defendant chose to offer these matters and to raise 
questions for the decision of the Judge, which should have 
not been raised, if he was there only to object to the irregu
larity of the writ and order. Has he not bv his own conduct 
submitted himself to the jurisdiction of the Court in asking 
practically for judgment on the merits, or, as he puts it, on 
“all the circumstances of the case”? but whether he has 
done so or not it is not now necessary to decide in the view 1 
take on this appeal; and I express no opinion thereon. But 
leaving that question aside for the present 1 think the order 
was right, at any rate, as far as it went.

But it is said that the writ stating that the defendant 
should appear in ten days, notwithstanding the order said 
sixty days, was in that respect irregular and inconsistent with
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thr order. Had the order required the writ to be amended Judgment, 
and “sixty” substituted for “ten” would not that have Richardson,J. 

anticipated this objection? Where the defendant is to he 
m rved in another Judicial District the Ordinance expressly 
provides that the time for appearance shall be twenty days, 
and by implication the Clerk should vary the Form of Writ 
of Summons given in the ' k by changing “ten” to
“ twenty.” Instead of itself fixing the time for appearance 
in cases of service out of the Territories the Ordinance dele
gates to the Judge the duty of fixing the time. Strictly there
fore if the order is obtained after the issue of the writ the 
Clerk should be directed to amend it in accordance with the 
order. That was not done, but what was practically equiv
alent thereto was done, the order itself was served with the 
writ on the defendant. Did the inconsistency between the 
writ, and the order mislead or embarrass him? Did he con
sider that the writ was the superior and more authoritative 
document and that un ess he set it aside he was thereby re
quired to appear in ten days instead of sixty as in the order?
Did lie fear judgment might be signed at the end of ten days?
We know, of course, that ho actually ran no such danger, but 
lmw did it affect his mind? how did he understand the writ 
and order taken together? His actions shew that he inter
preted the combined documents just as if the actual amend* 
ment had been made in the writ, instead of the constructive 
amendment, by service of the order. He was bound to know 
the law giving the Judge paramount authority over the time 
to he allowed for appearance; he was informed by the copy of 
order served on him that the Judge had exercised that 
authority; and, most important thing of all, he recognized 
the authority of the Judge, and that the time was fixed at 
sixty days, by taking the full sixty days to make the first 
move in the matter. Can he be allowed to take the full 
advantage, as he undoubtedly did, of the lienefits of the 
ordor, and then seek to escape the onerous part ? Ought he 
ii"l to have acted promptly instead of waiting till the last 
LM iin of sand was passing down the hour glass? I think so, 
and that, he ought not to be heard to complain of the slight

8822
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Judgment, irregularity or oversight in not changing the word “ ten '* to 
Richardson,J. “ sixty”—an oversight which he could not say had misled 

or prejudiced him, since lie evidently understood the order 
as in effect making the necessary amendment, and acted and 
relied on its having done so. The spirit, if not the letter of 
sub-section 32 of section 8 of the Interpretation Ordinance 
should he applied, and slight deviations from prescribed 
forms or practice, not affecting the substance or calculated to 
mislead, and which could not and did not mislead, ought not 
to prevail to the prejudice of the party innocently making 
such deviations, and to the advantage of a party who has no: 
the faintest trace of merit in his favor. But it is then argued 
that even amending the writ would not do, that a concurrent 
writ should have been issued by leave of the Judge, and the 
sixty days inserted therein. It is not necessary to decide on 
this application the doubtful point whether by implication 
the Ordinance of 1880 8 in effect required the order for leave 
to serve the writ to be obtained before the issue of the writ, 
so that the Clerk might issue it with the proper number of 
days tilled in; although it may well be contended that as the 
Ordinance, as amended in 1887, provided that the writ in 
“every action * * * shall be issued by the Clerk upon
a præeipe, &c.,” and nowhere says that an order shall be 
required giving leave to issue it; that as section 28 was sub
sequently changed so as to require the order for service to 
issue before the writ, and section 17 by adding a sub-sectiou 
to the effect that, in cases where the defendant resides out of 
the jurisdiction, the writ should be returnable in such num
ber of days as the Judge shall order—amendments which 
evidence an intention that the Clerk should have the order 
to enable him to insert the proper number of days—the 
Legislature thereby implied that, but for such amendments 
the order need not be obtained before the writ issued, since 
otherwise such amendments would have been unnecessary 
except perhaps to make the matter more clear.

It was urged that from the use, in section 15 of th<- 
Ordinance then in force, of the words “except in the cases in

5 It. O. (1888) came into force 1st March, 1889.
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which a different form is hereinafter provided,” II and there 
living no such different form in that Ordinance provided, Kiohardaon,.! 
section 442 tt introduced the English form of writ for service 
out of the jurisdiction. I think that is not so; that section 
112 limits the introduction of English forms to “all other 
matters,” that is, matters other than the matters expressly 
dealt with and provided for in our appendix. Now a writ of 
summons is a matter so provided for. Again our form of 
writ seems advisedly framed to meet all the cases, in which 
ten different forms of writ, supplemented by a notice of writ 
in cases of foreigners out of the jurisdiction, are provided in 
Kngland. Our writ is, in form, a notice itself, and may be 
>ervcd on a foreigner. If the English form of writ were in
troduced in some cases, then a writ which is essentially 
different from our common writ would be used ; one in 
which the defendant is “ commanded ” to appear, whereas in 
tlu* ordinary writ here he is simply “notified” that he has 
been sued. 1 think the English forms of writ are not intro
duced here. I think, I sav, that it is not necessary to decide 
that point here, since in this case the defendant was described 
in the praecipe as residing in the Judicial District, and the 
writ was therefore regularly issued. The evidence shews that 
it. was not unreasonable to so describe him—there is here no 
evidence that this description was fraudulently inserted.
Now when the plaintiff found that he might have to wait too 
long if he delayed service until the defendant returned to 
the District, it seems to me he properly applied for leave to 
serve it in England. Was he required to abandon the writ 
issued and commence de novo or, as is suggested, must he issue 
;i concurrent writ? I do not think he was bound to do either.
He had properly commenced his action ; the next step was 
the service of the writ. I see no necessity for requiring him 
to abandon the writ issued, nor do I think that a concurrent 
writ was necessary or appropriate; a concurrent writ:—con
nurent to what ? For as there was only one defendant and

II See Jud. Ord. C. O. 1808, e. 21, r. 1.
tt See Jud. Ord. C. O. 1808, c. 21, r. 535.
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Judgment, the intention now was to serve him in England, had such a 
Richardson,J. concurrent writ issued the original would have been prac

tically useless. I do not mean to say that it might not have 
been issued, if the plaintif! desired to have the double chance 
of serving it here or in England, as occasion might olîer. I 
think therefore that the strictly proper procedure was to 
have ordered the amendment of the writ; hut 1 also think 
that the annexing of the order to it was substantially and 
in effect such an amendment, and that, as the defendant was 
guilty of great laches and has suffered absolutely no damage 
by the irregularity, and there is not a particle of merit in his 

ion, we will, in view of the principle laid down by 
Lord Cotton in Dawson v. Beeson,2 as already cited, be acting 
in the interests of justice in dismissing the appeal with costs.

Macleod, Rouleau and McGuire, JJ., concurred.

Wetmore, J.—I regret that I am unable to concur in 
the judgment of my learned brethren in this case. The 
defendant sets up three objections which it is necessary for 
mo to consider in the view I take:

(1) lie seeks to set aside the writ of summons.
(2) lie seeks to set aside the order of the Judge;

(a) Because it directs the writ of summons, which 
had been already issued, and which was a writ for 
service within the jurisdiction, to he served without 
the Territories.

(b) Because, as 1 understand the point raised, if the 
plaintiff has a cause of action, (a fact which the de
fendant neither admits or denies) when the facts are 
known it is not a cause of action with respect to which 
the Judge had authority to make an order for service 
ex juris under Section 27 of The Judicature Ordin
ance, 1880.

The statement of claim was filed and the writ of sum
mons issued on the 20th December, 1888, the Judge’s order 
was made on the 18th January, 1881). These proceedings were 
therefore taken or claimed to be taken under The Judica

53
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turc Ordinance, 188G, and not under The Judicature Ordin- Judgment, 
anve Chapter 58 of the Revised Ordinances which did not Wetmore, J. 
take effect until 1st March, 1889.

The statement of claim filed alleged that the plaintiff 
resided near the town of Calgary in the Judicial District of 
Northern Alberta and that the defendant resided at Sheep 
( reek in the said judicial district. On this statement of 
claim the Clerk issued the ordinary writ of summons for 
service within the judicial district requiring the defendant 
to appear within ten days from the date of service. That Is 
the only writ of summons issued; and it is to that writ that 
the order of the learned Judge, which is objected to, refers.
That part however is quite regular; the clerk did just ex
actly what section 15 of The Judicature Ordinance, 188G 
(which 1 will hereafter call ‘‘the Ordinance”) directed him 
to do; therefore so far as that point is concerned, 1 concur 
in the judgment of the majority of the Court and have 
nothing to add.

But in my judgment the order of the learned Judge 
granting leave to serve that writ of summons ex juris is bad 
and should lie set aside. I am very much impressed with 
the point urged by Mr. McCarthy that the writ for service 
ex juris should be in the form of the writ for service out of 
tin- jurisdiction, provided by the English rules, varied to 
comply with the requirement of section 442 of the Ordin
ance to make it applicable to proceedings in this Court; be
cause it may be that no other construction of the Ordinance 
will give effect to the words in section 15 ns substituted by 
section 2 of Ordinance No. 3 of 1887—“ except in the cases 
where a different form is hereinafter provided.” It may be 
however that Mr. Davis’ contention is correct that if this is 
m', the form of writ of summons in the appendix to the 
Ordinance, inserting the term for appearance specified in the 
Judge’s order giving leave to issue a wiit instead of ten 
days, would be a proper form varied to make it applicable 
to proceedings in this Court; and I think there is a very 
- a deal in the suggestion that the form of writ in the
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Judgment, appendix to the Ordinance is one for use in the Clerk's office 
WHinore, J. and must therefore under section 442 be subject to var

iations to suit the circumstances. It is not necessary for 
me to express any decided opinion on that point however, 
because I am of opinion that the writ, in the form of that 
which the leave was given to serve, was not in the proper 
form; that is, as the Judge had by his order directed that 
the defendant should have sixty days to appear, he should 
not have ordered a writ to be served upon him ex juris 
whereby he was commanded to appear in ten days. I use 
the word “ commanded ” advisedly. A distinction has been 
attempted to be drawn between the English writs of sum
mons both for service within and beyond the jurisdiction 
and the writ of summons under the Ordinance; the one 
lms been designated as a command, the other as a notifica
tion and request. I am unable to discover the distinction. 
It is true the summons under the Ordinance “notifies” the 
defendant that an action has been entered against him by 
the plaintiff; but it “ commands ” him to appear if he intends 
to dispute the claim.

To return however to the point under consideration: 
section 2 of Ordinance No. 3 of 1887, which repeals section 
U of the Ordinance and substitutes a new section in lieu 
thereof, provides that every action shall be commenced by a 
writ of summons in the form given in the appendix “except 
in cases where a different form is hereinafter provided.” 1 
propose to deal with the case as if the words I have placed 
in quotation marks were not in the section. The section 
then goes on to prescribe that the writ shall be issued by 
the Clerk upon receiving from the plaintiff or his advocate 
a praecipe therefor, in which shall be set forth the names of 
the parties to the action and their places of residence, etc. 
Now the Ordinance or the amendment of 1887 never con
templated that the form of 1887 should never be varied. 
In fact such a construction would be entirely at variance 
with section 442 which provides that the forms in the appen
dix shall be used * * * with such variations as the cir
cumstances may require. Then there arc other sections in
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llio Ordinance, which clearly point out that the Legislature 
contemplated that this form not only should, but must, be 
varied under certain circumstances. It must be borne in 
mind that the power of the Court to bring within its juris
diction persons who are resident without it, is not inherent 
in the Court; it was not inherent in the Courts at West
minster. It is an extraordinary power given by virtue of 
till’ Statute ill England; by virtue of the Ordinance here. 
When therefore the Courts undertake to exercise that power, 
in my judgment they must strictly follow the legislative 
authority. Now I can find no authority in the Ordinance 
l,v which a person outside of the Territories can be brought 
into Court by a Judge’s order. The process, by which the 
Legislature contemplated he should he brought into Court, 
was the writ of summons; it must have contemplated, I think, 
that that writ should specify within what time he should 
appear. It seems to me the Legislature would be open to the 
charge of incongruity in its language, if we were to hold that 
it contemplated that the person should he solemnly com
manded by process under the seal of the Court to appear 
within ten days when, as a matter of fact, he was to have 
sixty; and in my judgment we should so read the Ordinance 
as not to lead to that result, provided that it is capable of 
living so read. If not capable of such a construction, however 
we cannot help it. I am of the opinion that the Ordinance can 
he readily construed so as to avoid such incongruity. I will 
now proceed to construe the Ordinance affecting the point 
raised as it strikes my mind.

Section 17 of the Ordinance as amended by 
section 4 of Ordinance No. 3 of 1887 provides that 
when the defendant resides in the judicial district 
whence the writ of summons issued, the writ shall he 
retamable in ten days from the service upon the defendant; 
and when lie resides in a judicial district other than that in 
which the writ issued,the writ shall be returnable in twenty 
'!"•« from the service thereof; and there the provisions of 
■b't section stop. Now I would call attention to the fact

.1 udglllMlt. 

Wetmorv, .1.
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Judgment, that here is a case at once where the Legislature contein- 
Wftmure,J. plated that the form of the writ of summons in the appen

dix to the Ordinance must he changed, namely; where the 
defendant resides in the Territories but out of the judicial 
district from whence the writ issued; then the time for ap
pearance is to he changed from ten days to twenty days. 
1 will now proceed to work the matter out. A plaintiff wishes 
to bring an action, he files his praecipe shewing that the 
defendant resides within the judicial district, the clerk 
wants nothing more in order to give the time which he 
shall state in the writ for appearance; under section 17 he 
gives it as ten days; that is clear. Again a suit is about to 
he brought, the plaintiff files his præeipe shewing that the 
defendant resides in the Territories, but without the judicial 
district, the clerk’s duties arc equally clear; under section 
17 he gives the time for appearance as twenty days. But 
take the next case, a suit is about to be brought, the plain
tiff files his præeipe shewing that the defendant resides out 
of the Territories, what is the clerk to do? What time for 
appearance shall he fill in? This is the clerk’s duty and sec
tion 17 does not provide for the case. There is nothing 
in the Ordinance specially providing for it in my judgment: 
that is, there is nothing in the Ordiance which especially 
provides what the clerk’s duties in this case are. Section 
27 however contemplates that a writ may be issued in such 
a case under certain circumstances or for certain causes of 
action. It may be contended that section 29 provides for it 
because it provides that the order, giving leave to effect 
service of such a writ out of the jurisdiction, shall limit the 
time for appearance and therefore by implication that is a 
direction to the Clerk to fill in the time for appearance in 
the writ. That is a vqry inartistic method of providing for 
this in my judgment, nevertheless I would have no hesita
tion in adopting this view if 1 did not think the Legislature 
intended to bring this about in a more clear and artistic 
manner. But supposing we are driven to rely upon this 
order for leave to serve as the authority to the clerk to till
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in I lie time for appearance, it is clear that the clerk could Judgment, 

not till in the time for appearance, until he got the order, or Wetmnre.J. 
in other words that the order must he obtained before the 
writ was issued and that the clerk cannot issue the writ 
without it. That seems to me a clear indication that the 
writ for service ex juris cannot be issued without some 
order of a judge. If that is so then it seems to me that an 
order which directs that a writ regularly issued for service 
within the jurisdiction may be served without the jurisdic
tion is a bad order. But 1 go further. I think there is no ex- 
press provision in the Ordinance for the guiding of the clerk 
ns respects the issuing of such a writ. What must we do in 
that case?

Section 450 provides that, when no other provisi m is 
made by the Ordinance, the procedure and practice existing 
in England on the first day of January, 1885, shall (adapted 
to the circumstances of the Territories) be followed as nearly 
ns may be. We therefore must look to the English practice 
in existence at that date. We find that Order 2, rule 4 
•if the English Rules of 1883 provides that “ no writ of sum
mons for service out of the jurisdiction * * * * *
>lia 11 lie issued without leave of the Court cr a Judge.”
Why should we not hold that this provision of the rule was 
intended by the Legislature to apply here. There is no 
' Xpress provision for or against it in the Ordinance; it can
not. he said to lie unadapted to the circumstances of the 
Territories. It affords a means of working out artistically 
and without any incongruity the provisions of the law 
relating to the issuing of writs for service ex juris, and 
therefore in my judgment the Legislature intended that 
that I?ulc should form part of the practice. I therefore 
think the order complained of is bad, because it directed a 
writ to be served out of the jurisdiction, which was issued 
for service within it, and which could not under the prac
tice Irregularly served without.

It has been suggested however that, assuming the 
0,1 ter to be bad, it is merely an irregularity, and
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Judgment, that the defendant has by his conduct waived it.
Wetmore, .1. Now 1 do not hold that this is more than an irregu

larity, or that it was a nullity, or that defendant could 
not by any conduct waive it. I express no opinion upon 
that point. I simply hold that, if the defendant could waive 
it, he has not done so in my judgment. 1 would just beg 
leave in this connection, and before going further, to state 
that Mr. Davis, the learned Counsel for the plaintiff, who 
seems to be a very astute lawyer and a gentleman not likely 
to let a point escape him in the interest of his client, did not 
venture to put forward any such proposition. But how is 
it claimed this waiver has been effected? It is set up that 
he has done so by practically asking the learned Judge and 
the Court to consider the merits of the claim. I do not 
think he has done so. He comes to Court and says the 
order is bad, because the Judge has directed or given leave 
for a writ to be served on him which ought not to have been 
served on him; and, secondly, because there are only certain 
specified cases in which an order for service ex jtiris can be 
made, and, although it appears prima facie from the affi
davit on which the order was made that the cause of action 
comes within one of the specified cases, as a matter of fact 
when the facts are air brought out it is not; the facts were 
not all before the Judge, and now the facts are brought out 
the order ought not to have been made and should be set 
aside. The defendant docs not admit or deny his liability, 
he simply states this is not a case in which an order ought 
to have been made. I cannot appreciate how it can be held 
that a person, attacking an order and saying that it is bad. 
has by the assertion of one of the objections to its validity 
waived his objections to it. Again it is suggested that the 
defendant has waived his objections to this order by his 
laches in waiting until the last moment for appearance lie- 
fore he attacked it. The learned Judge saw fit to give 
sixty days for the defendant to appear; why? I presume 
because he was of opinion that he ought reasonably to have 
that time to correspond with his advocates on this side of
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the water and decide what action he would take. If that was Judgment, 
necessary, why should he not come in at the last moment Wetmore, J. 
and object to the procedure against him? But apart from 
this, no fresh step was taken by the plaintiff in the case, 
before the defendant applied to have the proceeding set 
aside; in fact the plaintiff could not take a fresh step until 
the time for appearance had expired. But apart from this 
I do not think that a person, who is without the jurisdic
tion of the Court and is sought to lx1 brought in by an ex
traordinary procedure, can be held to waive a mistake of 
this sort by mere delay; that is, if the defendant had lain by 
and allowed judgment to go against him, he could even then 
have come in and said:—you have no jurisdiction over me at 
all; 1 am resident out of your jurisdiction; you have ordered 
an unauthorized process to be served on me which you had 
no right to do; the process was unauthorized in form; it was 
issued upon a cause of action in which you had no right to 
issue it and I have done nothing on my part which can be 
construed as a recognition of your right to bring me before 
von and I protest. Fry v. Moore} which has been referred 
to, 1 think is authority for my position. That case is in 
some respects similar to this, but different in others. The 
defendant in that case was out of the jurisdiction; a writ 
Mas issued for service within; the Court held that writ 
valid, but an order for substituted service was made; a 
substituted service within the jurisdiction, mark, and the 
writ was served under such order; still the Court held the 
older bad and I have no doubt would have set it aside, al
though the application was made after judgment, had not 
the defendant recognized the validity of the proceeding by 
••wiving two applications to the indulgence of the Court to 
have the judgment set aside and to be allowed to come in 
and defend. In this ease, however, the defendant from the 
very start attempts to hold the Court at arm’s length and 
in dis that he has not been properly brought before it. But 
it i' said that the Judge’s order is equivalent to an order 
to amend the writ. I cannot view it in that light; it says
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.1 udgment. 
Wetmore, .1.

[VOL.

nothing about an amendment, and I think if on such an 
order the clerk had amended the process he would have 
done wrong. The persons who obtained the order did not 
view it in the light of an order to amend, because they 
never did amend. I think after treating the order just a> 
it appears to me; namely, an order for leave to serve, with
out any pretence that it was an order to amend, they cannot 
then amend when the order is attacked and say it is an order 
to amend.

I wilj just add in conclusion that I do not think mar
ginal rule 1037 "es because in the first place the Judge did 
not act on that rule; he did not either set aside the order in 
whole or in part or amend it or otherwise deal with it; he just 
dismissed the application. But if he had attempted to do so, 
I think he had no power, or ought not, to have done so; espec
ially in view of the fact that the defendant was not resident 
within the jurisdiction when served. To amend would be 
by an e.v post facto act of the Judge to give a retrospective 
operation to his order, the writ and the service, which they 
did not have when the writ was served. I do not think 
authority can be produced for any such exercise of power.
1 express no opinion upon the question raised whether under 
(he facts disclosed the causes of action against the defendant 
were within the provision of section 27 of the Ordinance, 
because 1 think, for the reasons I have stated, the appeal 
should be allowed and the order of the learned Judge and 
all subsequent proceedings set aside.

Appeal dismissed with costs.

42
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LOUGIIEED ET AL. v. PBAED ET AL.

Practice—Discovery—Interrogatories—Service with writ ex juris—Ex parte 
order—Incorporation of EwjiiHh practice.

Thf- Judicature Ordinance It. O. 1888, c. 58, s. 479, enacts: “ When 
i.o other provision is made by this Ordinance, the procedure and 
practice existing in England on the 1st January, 1885, shall 
iadapted to the circumstances of the Territories), be held to be in
corporated ns part of this Ordinance.”!

English Order 31, is intituled " Discovery and Inspection." Rules 
1-11 of that order deal with discovery by interrogatories, and 
do not appear in the Judicature Ordinance. The remaining rules 
1-13, with some slight modifications, do appear therein under the 
same title, ss. 144 et eeq.

IIchi. that the practice and procedure laid down by English O. 31, 
rr. 1-11, were incorporated in the Judicature Ordinance by s. 4794

Pn Wktmore, .1.: Section 185 of the Judicature Ordinance It. O. 
iisxs), e. 58,8 is intended only for the purpose of perpetuating 
testimony or obtaining evidence to be used at the trial, and not 
for the purposes of discovery. Contra per Richardson, J.

Concurrently with an order for service ex jurix, an order was mode 
< r parte giving the plaintiffs leave to deliver interrogatories with 
the writ of summons.

lb hi. Rouleau, J., dissenting, that as the material in support of 
the order did not profess to show grounds ns provided by Jud. Ord. 
-• 402,|| to satisfy the Judge flint “ delay caused by proceeding 
in the ordinary way ” (i.e., on notice) “ would or might entail 
irreparable or serious mischief," the order ought not to have been 
made r.r parte: Young v. Brassty,l discussed.

[Court in banc, June 10th, 1S00.

This was an appeal from an order of Rouleau, J., dis
charging a summons to set aside an order made by him 
rr /nirle, permitting the plaintiff to deliver interrogatories to 
tin defendants along with the writ of summons and state
ment of claim; the defendants being resident out of the

Set* now the Jud. Ord. C. O. 1898, e. 21, s. 1, for a somewhat 
similar provision.

! This, it is 'submitted, is no longer so. See Ord. No. 21 of 18 10, 
*• ’J. striking out the words "to answer interrogatories, or” in 
J 1 1 s. 151. and ss. 32 et seg. introducing the system of rim rare

examination for discovery; now C. O. ,1898) c. 21, rr. 201 et erg.
5 Now C. O. (1808) c. 21, r. 207.

Now C. O. (1808) e. 21, r. 458.
’ 1 C. D. 277; 45 L. J- Ch. 142; 25 W. R. 110:

VOL. I.—T.L.RBITH.

Statement.
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KtaLim-n*. jurisdiction of the Court and an order to serve the writ out 
of the jurisdiction having been obtained by the plaintiffs.

The appeal was argued on the 4th June, 1890.
1). L. Scott, Q,C., and IV. Hamilton for the defen

dants the appellants.
]’. McCarthy, Q.C., and K. P. Dacia, fur the plaintiffs 

respondents.

[June 10th, 1S00. ]

Wet moke, J.—The defendants in this case resided with
out the North-West Territories and the learned Judge made 
an order for service of the writ of summons upon them ex 
juris. At the same time, but by another order, he granted 
leave to the plaintiff to deliver to the defendants and each 
of them interrogatories in writing and ordered that the 
same might be delivered at the time of the service of th ■ 
writ of summons and statement of claim and that the de
fendants and each of them should answer such interrogator
ies by affidavit within the time required for delivering the 
statement of defence; he also by the same order directed that 
the defendants should make discovery of documents.

The defendants, Pracd and John Maurice Lloyd applied 
to have this order, in so far as it related to the interrogator
ies, set aside. In the first place it is contended for the appel
lants that the Judge had no power to order discovery by 
interrogatories because while rule 12 and some following 
rules of English Order 31, relating to di-co. cry of docu
ments, have been substantially with some slight alterations 
incorporated into The Judicature Ordinance, rules 1 to 11 
inclusive, relating to discovery by interrogatories, have been 
left out altogether; and this, it was contended, was 
indicative of the intention of the Legislature not to adopt the 
practice of discovery by interrogatories. It is urged on 
behalf of the plaintiffs that the practice of discovery by inter
rogatories is made applicable to the Territories by section -119 
of The Judicature Ordinance, or if not, discovery by inter
rogatories is authorized by section 185 of the Ordinance.
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Section 185 is taken from marginal rule 487 of the English 
rules (0. 37, r. 5), with this difference, that while the Eng- 
IMi rule merely provides that the Court or Judge may make 
any order fcr the examination upon oath before the Court 
of any witness or person, section 185 of the Ordinance pro- 
\ides that an order may be made for the examination of such 
person upon oath “rira voce or by interrogatories in writ
ing "*; and it is claimed that the insertion of these words 
"or by interrogatories in writing” gives the power to order 
discovery by interrogatories under this section. This sec
tion 185 is placed under the heading “Examination of Wit
nesses;*’ and the corresponding rule to the English Orders (0. 
57, e. 5), is placed under a similar heading. The English 
rules relating to discovery by interrogatories are placed under 
the heading “Discovery and Inspection.*’ I can find no 
English ease where 0. 37, r. 5, has been used for the pur
pose of discovery. It has been used merely for the purpose 
of obtaining or perpetuating testimony to be used on the 
trial; it is the rule under which Commissions for the exam
ination of witnesses abroad arc issued; and in re Hewitt, 
AV parte Hewitt,2 it was held that the rule was not intended 
to he used for the purpose of discovery. I am aware that, by 
derisions in the Ontario Courts, it has been held that a simi
lar rule there can be used for the purpose of discover}*; but 
I prefer to follow the English authorities. I think they 
iiui't lie more familiar with the reasons for framing the 
rule and what it was intended to cover; moreover the Ordin
aire itself indicates that the section is taken from the Eng- 
li-h rule; that is the meaning of [E 487] at the end of the 
-V» iinn; and besides section 479 adopts the English prac- 
ti'- when no other provision is made. Now* does the in- 

1,1011 °f the words “ viva voce or by interrogatories in writ- 
•» ' in section 185 carry it any further than the English 
ru1, corresponding. 1 do not think it does. As before stated 
ii under a similar heading to the English rule, and the 
hi "iity to examine viva voce or by interrogatories is merely

' 15 <>. B. 1>. 1.10: .14 L. J. Q. B. 102; .13 L. T. 130.

Judgment. 
Wetmore, J.
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Judgment, declaratory of what the practice was under the English 
Wetinore, J. rule, because under that rule the Judge could order the wit

ness to he examined viva voce or by interrogatories or both; 
see the form of long order for a commission, Form No. 37, 
Appendix K of the English rules. 1 may also refer to sec
tion 198 of the Ordinance as shewing that the evidence 
taken under section 185 is taken with a view of being used 
at the trial. I am therefore of the opinion that section 185 
was not intended to be used for the purpose of discovery.

Then are the provisions of Order 31 relating to discov
ery bv interrogatories in force in the Territories. 1 think 
they are. The language of section 479 of the Ordinance 
seems to me to be as plain as English can make it. It seems 
to me that in order to ascertain whether a certain procedure 
or practice in England is in force here, so far as the prac
tice of the Court is concerned, just three questions are neces
sary: 1st. Does the Ordinance make any other » provision 
respecting that particular procedure or practice. 2nd. Did 
it exist in England on the 1st January, 1885? 3rd. Is it 

to the Territories? If the first question must he 
answered in the negative and the two others in the affirma- 
tive then the practice or procedure is incorporated as part 
of the Ordinance. Then what have we in this case. 1st. No 
provision is made for the discovery by interrogatories in the 
Ordinance. 2nd. The practice relating to such discovery 
existed in England on the first January, 1855. 3rd. It is 
adapted to the Territories. I can sec no reason nor has any 
reason been advanced why it is not. If this effect is not 
given to section 479 I cannot understand what use it is at 
all or what meaning it has.

The next question that arises is whether the learned 
Judge was correct in making the order rx parle. The only 
authority relied upon for making such an order was Young 
v. Brasscy.1 That case was decided under the English rules 
of 1875 and seems to he cited in the text books, or some of 
them, as authority for making such order ex parle at the 
time of giving leave to serve a writ of summons ex juris when

C-B
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the defendant resides abroad. I do not think the case bears Judgment, 
out such a proposition. As before stated, it was decided un- Wetmore, J. 
der the rules of 1875. ltule 1 of Order 31 of the rules of 
1875 (see Bodgers dud. Prac. 252) is quite different from 
Rule 1 of Order 31 of the Buies of 1883. By the rule of 1875 
the plaintiff might at the time of delivering his statement 
of claim, or at any time not later than the close of the plead
ings, and the defendant at the time of delivering his defence, 
i r at any subsequent time not later than the close of the 
pleadings, and without any order for the purpose deliver in
terrogatories for discovery; and either party could at any 
lime by leave of the Court or a Judge deliver such interroga
tories. This was applicable to all cases. By the rule of 
1883, however, it is only in actions, where relief by wav of 
damages or otherwise is sought on the ground of fraud or 
breach of trust, that the plaintiff or defendant may without 
order deliver such interrogatories; in these cases this may 
he done at or after the delivery of the statement of claim or 
of the defence as the case may be. In all other cases no 
interrogatories for discovery can be delivered without leave; 
and the very important provision, that this leave may be 
obtained at any time, is left out of these rules. 1 can find 
no case under the late rules where an order for leave to de
liver such interrogatories has been made ex parte. On the 
contrary, in every case I have found that there has .been an 
application by summons and, 1 should judge too, that the 
summons was granted after appearance by the defendant.
Of course 1 have reference only to discovery under Order 
! I, and no reference to interrogatories administered in Chan
cery in support of a bill filed. The procedure laid down in 
Daniel Vs Chancery Practice is by summons. Section 402 of 
the Ordinance provides that except on motions or applications 
for orders to shew cause only, no motion shall be macle with
out. previous notice to the parties affected thereby; but the 
Court or Judge, if satisfied that delay caused by proceed
ing in the ordinary way would or might entail irreparable 
or serious mischief, may make an order ex parte upon such
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•Judgment, terms, etc. I cannot see that proceeding in the ordinary 
Wetmore, J. way in this cause, if that means by summons or notice of 

motion after the party had appeared, would have entailed 
irreparable or serious mischief. In fact why should it be 
assumed, before the defendants appeared that they intended 
to do so. If they had not appeared or defended the suit, 
I cannot see why in this case it would have been necessary 
to administer interrogatories at all. Again section 415 pro
vides that every application at Chambers, not made ex parle 
or on notice, shall be made by summons. Then section 
416 provides that every application for payment or trans
fer out of Court made ex parle and every other application 
made ex parle, in which the Judge thinks fit so to require, 
shall be made by summons. Now I cannot understand what 
these sections can mean, unless I adopt what has always 
been my impression in such matters, namely; that there are 
certain applications which either from their very nature or 
from necessity, must be ex parle, and there are also certain 
other applications which, by the established course of prac
tice or by virtue of some rule or enactment, are made ex parte. 
Then, if this is correct, unless the application conies under 
one or the other of these exceptions, it must be upon motion, 
by summons or notice of motion as the case may be. I can
not see that this application came under either of the excep
tions; and therefore I think the learned Judge was in error 
in making the part of his order relating to delivery of in
terrogatories ex parte, and that the appeal should be allowed 
and that part of the order be struck out, and that the appel
lants should be allowed their costs of this appeal. As to the 
costs of the application to strike out, as this is a matter 
of practice and I am not aware what rule the learned Judge 
has established in similar points of practice in his district, 
I would leave him to deal with the question whether the 
plaintiffs should be ordered to pay the costs of the application 
before him to strike out that part of his order, or whether 
they should be costs in the cause to the defendant, or 
whether the defendant should have them in any event, and 
to make an order accordingly.
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Richardson, J.—I agree with my brother Wctmore that ■llll|E"1«,|lt 
tins appeal must be allowed, on the ground that the Judge Richardson,.!.

not authorized upon the material before him to make 
an cx parle order.

1 differ from him however as to the interpretation of 
mtion 185, which I think confers the power upon a Judge, 
sullicivut material being adduced before him, and it appear
ing necessary for the purposes of justice, to order the ad
ministration of interrogatories at any stage of the cause, and 
Knglish 0. 31 rr. 2-11 prescribe the machinery necessary 
for carrying into effect such an order.

McGuire, J.—I wish to state that while I agree, with 
the rest of my brethren who concur in the judgment just 
delivered by my brother Wet more, in the conclusion arrived 
at. 1 do not agree with all the reasons urged by my brother 
Wctmore. I arrive at the same conclusions, but on other 
grounds.

First, because the Judicature Ordinance provides that 
all motions (with some exceptions not affecting this case) 
arc to be on notice, unless it be shown to the satisfaction of 
the Judge that delay would cause irreparable or serious loss.
Rut this was not the ground on which the order was made 
here, and there was no material to satisfy the Judge that 
irreparable or serious loss would arise from delay.

But it is urged that Young v. Braseeg 1 decides that an 
order for particulars may be ex parte, in cases where the 
defendant resides out of the jurisdiction, but I do not think 
il goes so far. If, which I greatly doubt, the whole of the 
judgment of Hall, Y.C., is reported in the Law Reports, I 
must say that the judgment is a very bald one indeed. It is 
very shortly reported and does not give the reasons for the 
Judge's conclusions. None of the material is set out. It 
"u- an application for an injunction and an order granting 
leave to issue the writ and serve it out of the jurisdiction.

Now it may be assumed, no reasons being given, that the 
» n material, showing that irreparable or serious loss would
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Judgment, probably result from delay, which is called for by our Judica- 
McGuire, J. turc Ordinance was before the Judge in asking for the injunc

tion; that might be the reason for the order being made ex 
parte; and our Ordinance would in that case permit an order 
ex parte; but it is not claimed that the order was so made in 
this case. The Judge did not grant it upon that ground: so 
that if we had all the material before us, which was be
fore the Judge in Yount7 v. Brassey,1 we would probably find 
that the case is not applicable, and I am therefore of opinion 
that Young v. Brassey1 cannot be any authority whatever in 
this case.

Again a change has been made in the law since the date 
of the decision in Young v. Brassey,1 by the addition of Mar
ginal Buie 344 (0. 31, r. 2), which says that the Judge in 
considering the application for the order for interrogatories 
shall take into consideration any offer made by the defendant 
to produce documents or make discovery: he must take these 
offers into consideration—that clause was not in the rules 
when Young v. Brassey1 was decided If there was any doubt 
as to whether it could be made ex parte that section takes 
away the doubt, because I think that shows that it was con
templated by the rules that the defendant should be before the 
Judge, since otherwise the Judge would not know what offers 
if any were made. For these reasons I think Young v. 
Brassey1 docs not apply, and that the appeal should be al
lowed.

Macleod, J., concurred.

Rouleau, J.—I am sorry I can not arrive at the same 
conclusion as my learned brothers.

Order 31, rule 1, reads as follows:
“ In any action where relief by way of damages or other

wise is sought on the ground of fraud or breach of trust, 
the plaintiff may at any time after delivering his statement, 
of claim, and a defendant may at or after the time of deliver
ing his defence, without any order for that purpose, and in 
every other cause or matter, the plaintiff or defendant may
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h/ leave of the Court or a Judije, deliver interrogatories in 
u riling for the examination of the opposite parties, etc.’’ If 
I read this order correctly, the Judge has full discretion and 
power to give leave to deliver interrogatories at any time, 
in any cause or matter, except “in any action where relief 
by way of damages or otherwise is sought, etc.” If so, then, 
when a writ is to be served out of the jurisdiction, the Judge 
has full power and discretion to grant leave to serve interroga
tories at the same time as the writ of summons, on the au
thority of Young v. Brasseywhich decides that when leave 
is given to serve a writ out of jurisdiction, leave may also he 
given to serve interrogatories therewith. 1 must add that this 
authority is cited as the present law by all the latest text 
hooks, viz.: the last edition of Wilson’s Judicature Act, Dan
iel’s Chancery Practice, and the Annual Practice of 1888-81); 
and taking into consideration that Order 31, rule 1, is the 
<ame as that of 1875, and consequently is still the law under 
which Young v. Brassey1 was decided, I cannot understand 
that 1 am not bound by that authority, when no contradic
tory authority can be given.

Therefore if that practice is correct, as a matter of course 
the application must necessarily be ex parte; otherwise the 
• hject in delivering interrogatories with the statement of 
claim, when served out of jurisdiction, would be defeated; 
because I cannot understand how the Judge may give leave 
lo serve interrogatories, if the party has to ask for a sum
mons to show cause why interrogatories should not be de
livered at the same time as the statement of claim. The 
Judge has either power to give leave to serve interrogatories 
at the same time as the statement of claim, or lie has not. 
If lie has, he must necessarily have power to grant that 
leave ex parte.

Therefore under these circumstances, and for the above 
reasons, it is my opinion that this appeal should be dismissed.

Judgment. 
Rouleau, J.

Appeal allowed with casts.
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SHOREY ET AL. v. STOBART ET AL.
F‘Oiidniait fuilynifut—1J Ells. c. 5—.lusiyiinunt—Equities—Value—

The assignee of » judgment, void ns ngainst creditors under 13 
Kliz. e. 5, takes the judgment subject to the rights of the credi
tors, notwithstanding the assignment is for value, and, per 
Houleau and McGuire, JJ., without notice, per Wetmore, J., at 
all events, with notice.

Totten v. Howjlas ■ discussed.

Bouleau, J., February 17th, 1890.

[Court in banc, June 10th, 1890.)

The pleadings in this case were in substance as follows:
Statement of claim:
l or some time prior to the 19th March, 1888, E. IT. 

Bilev was carrying on business, and was indebted to the 
plaintiffs and defendants in large sums of money, and had 
become greatly embarrassed financially and unable to pay 
his debts in full, and was then in fact insolvent.

Shortly prior to the said date E. II. Bilev and one Geor
gina Jane liornsfield Bilev, his mother, conceived the fraudu
lent scheme of defeating and defrauding the plaintiffs and 
defendants out of their said claims against K. H. Biley, and 
in order the better to carry out such fraudulent scheme E. 11. 
Biley procured his mother to commence an action against 
him, and on or about the said lftth March, 1888, caused judg
ment to he entered in said action in favor of Mrs. Biley for 
tho sum of $2,541.42 debt and costs, although E. II. Biley 
was not indebted to her in any sum whatever, and caused a 
writ of execution to be issued upon said judgment, and placed 
in the hands of the sheriff, and E. II. Biley and Mrs. Riley 
caused the said sheriff to levy upon the goods and chattels 
of E. II. Biley under said execution, and the sheriff has sold 
a large part of said goods and received a large sum of money 
therefor, and the said sheriff now holds such money, and a

*18 Grunt Ch. It. 341; 10 Grant Ch. It. 243.



SHOKEY ET AL. V. STOBAttT ET AL.

lui. quantity of such goods still romain unsold and in the 
cn-icidv of the said sheriff under seizure as aforesaid.

The plaintiffs and defendants shortly after the said 19th 
Mardi. 1888, recovered judgment upon their respective claims 
against K. II. Bilev and placed writs of execution in the 
hands of the sheriff and the plaintiffs' said writs of execu
tion have been ever since, and now are, in the hands of the 
said -lierirt for execution, hut the defendants’ writ of execu
tion was as hereinafter stated, withdrawn from the hands 
of the sheriff.

After the plaintiffs and defendants had so placed writs 
of execution in the hands of the sheriff, they immediately 
in a i lied him in writing that they claimed the goods of E. II. 
h’iley. nr the proceeds, on the ground that the said judgment 
of Mrs. Biley was not bona fide, but was obtained by fraud 
and collusion and without value, and in consequence of .such 
claims the said sheriff obtained an interpleader order direct
ing an issue to he tried, wherein the plaintiffs (other than 
II. Sliorcy & Co., and the Ames-Holden Company, Limited,) 
and defendants were to be plaintiffs, and Mrs. lliley was to 
he defendant, to try the validity of her judgment, to which 
interpleader order the defendants consented.

Shortly after the making of the interpleader order the 
defendants, with the intention of aiding Mrs. Biley and E. 
II Wiley in their fraudulent scheme as against the plaintiffs, 
and in order to obtain the fruits of Mrs. liiley’s judgment, 
entered into an agreement with her and E. II. Riley whereby 
the defendants were to abandon their connection with the 
interpleader proceedings and withdraw their writ of execu
tion against the said E. II. lliley, and the said Mrs. Biley was 
to a-sign to them her judgment. This agreement was 
carried out.

Statement of defence:—
11-7) Special denials of all the facts alleged in the state

ment of claim.
IS) That the defendants accepted the assignment of the 

jiidcnicnt and became and are assignees and purchasers there-
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of in good faith, and gave good, valuable and adequate con
sideration therefor, and that they had not at the date of the 
assignment, nor did they ever have, nor have they since then 
acquired notice or knowledge of any actual or constructive 
fraud, collusion or want of consideration whatever in con
nection therewith or in connection with the claim on .which 
judgment was founded.

(9) That under an agreement made between Mrs. ltiley
and the defendants the assignment of judgment was taken 
as collateral security for the rt of certain advances,
made by them to her, and on re-payment of said advances 
Mrs. Hi ley is entitled to a re-assignment of the judgment.

(10) That the assignment was taken on or about the 
11th May, A.D. 1888, subsequently to the making of the 
interpleader order in the statement of claim mentioned.

(11) That the plaintiffs having then all the knowledge 
relating to the matters in question which they arc now p>$- 
scssed were parties to an agreement entered into between 
the creditors of E. II. Kilev, other than the defendants, and 
Mrs. Riley in September, A.l). 1888, whereby they agreed to 
settle their alleged claims as against the judgment in ques
tion herein, and to withdraw all proceedings that had liven 
taken to set aside the same on the terms set forth in said 
agreement, and the defendants say that the plaintiffs are now 
precluded and estopped from impeaching the same upon any 
grounds whatsoever.

(12) That the plaintiffs II. Shorey & Co. and the Ames- 
Nolden Company, Limited, were not parties to the inter
pleader proceedings mentioned in the statement of claim, 
and were and are not entitled to the benefit of the order made 
by the Supreme Court in banc on the 7th December, 
1888, in the said interpleader proceedings and the moneys In 
the hands of the sheriff ought to have been paid over to the 
defendants under the terms of the said order, but have not 
been so paid over though demanded by the defendants.

(Ill) That the plaintiffs have, by delay on their part in 
their proceedings to impeach the judgment, and more esjeji-

5533
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ally by their not taking such proceedings until long after the 
assignment of judgment to the defendants, of which they 
had notice, acquiesced therein, and are now debarred from 
attacking the same.

( 14) That the defendants will object that on the facts 
alleged in the pleadings, Mrs. Riley should have been a party 
to this action, and that they are not necessary or proper 
parties, and in no event ought they to be ordered to pay 
costs.

(15) That the defendants are not execution creditors of 
K. II. Riley whose executions rank prior in date, and in their 
receipt by the sheriff, to those of the plaintiffs, and are sub
sequent to those of Mrs. Riley.

( hi) Admission of the judgment, execution and agree
ment.

(K) That the writs of execution issued on the judg
ment of Mrs. Riley against K. II. Riley were placed in the 
hands of the proper sheriff; that the writs were thereupon 
duly executed by the sheriff and payment of the moneys 
realized by him thereunder was demanded by the defendants 
and ought to have been made long prior to the commence- 
ent of this action; and that by reason of the premises the 
plaintiffs became and are estopped and debarred from im
peaching or in any way attacking the said judgment or the 
writs of execution issued therein.

Reply:—
1. As to the 17th paragraph of the statement of defence, 

I'ef'Tc the said writs had been duly executed, the plaintiffs 
by writing notified the sheriff not to pay over the proceeds 
<f the sale of the goods seized under the executions issued 
iu tin* suit of Mrs. Riley against E. IT. Riley, as they in
i'ni d to contest the validity of the judgment and exccu- 
ti"ii' and have not withdrawn said notice.

-■ The plaintiffs will object that the 17th paragraph sets 
up I acts which constitute in law any defence to the plain- 
•it claim inasmuch as no privity exists in law nor is al-

Stalt-mi'iit.



2()6

Statement.

TEUR1TU1UE8 LAW REPORTH. [VuL

leged to exist in fact between the sheriff and the plaintiffs, 
and there being no privity there van be no estoppel.

3. The plaintiffs will object that the facts, in said 17th 
paragraph set forth, do not show that the money realized was 
at home when received by the sheriff or while held by him, 
nor that the same was by the receipt by the said sheriff re
leased from the claim or the rights of the plaintiffs, and that 
until the said money was at home the same was subject to the 
plaintiffs’ claim in this action.

The case was tried at Calgary before Rouleau J., on 
the 20th, 21st, 22nd and 23rd December, 1889, and was 
argued on the 9th January, 1890.

J. A. Louyheed, Q.C., and P. McCarthy, Q.C., for the 
plaintiffs.

K. P. Davis and T, C. West, for the defendants.
Judgment was reserved.

[February 17 th, 1890. J
Rouleau J. (after setting out the pleadings):—
There was no attempt on the part of the defendants to 

sustain their objection in law (par. 14) nor to argue the 
plaintiffs’ objections in law to the 17th paragraph of their 
defence. I believe that they found their position untenable. 
I dismiss the defendants’ objection in law, and sustain the 
plaintiffs’ ‘ inlaw.

The first and most important question to be decided in 
this vase is this; whether a fraudulent judgment duly assigned 
for good and valid consideration, can be attacked by the 
creditors of the. assignors in the hands of the assignees.

By 13 Eliz. e. 5, it is in substance enacted that all and 
every feoffment, gift, grant, alienation, etc., and all and every 
bond, suit judgment and'execution, which have been and are 
devised and contrived of malice, fraud, covin, collusion or 
guile, to the end, purpose and intent, to delay, hinder or 
defraud creditors and others of their just and lawful actions, 
suits, debts, etc., shall be deemed and taken to be clearly 
and utterly void, frustrate and of none effect, etc.

8393
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'l’herc are several provisoes to that enactment. Sec. vi. 
of tlic same Act is as follows: “ Provided . . . that 
this Act or anything therein contained shall not ex
tend to any estate or interest in lands, tenements, 
hereditaments, leases, rents, commons, profits, goods 
nr chattels, had, made, conveyed or assured or here
after to he had, made, conveyed or assured, which estate or in
terest is or shall he upon good consideration and bona fide 
lawfully conveyed or assured to any person or persons, etc., 
not having at the time of such conveyance or assurance to 
them made any manner or notice or knowledge of such covin, 
fraud or collusion as is aforesaid," etc., but 1 cannot find any 
proviso relating to judgments and executions; and there
fore assignments of judgments must be governed by the first 
sect ion of the Act and the common law.

The only case in point cited was McDonald v. Boice,* 
where it was decided that a subsequent creditor had a right to 
impeach the judgment of a prior judgment creditor. In 
that case there was a bill filed impeaching a judgment îe- 
covercd on cognovit by the defendant Joseph S. Beatty against 
one William Beatty, which had been assigned to the defen
dant Boice, on the ground that by the fraud of the parties 
tin- judgment had been recovered for an amount greatly iu 
excess of what was due by William Beatty to Joseph S. Beatty 
thereby depriving the plaintiff of the mentis of enforcing 
his judgment.

By analogy I think this case should be decided on the 
same principle as the case of Press if v. Troller? where the rule 
was laid that an assignee of a mortgage takes it subject to all 
the existing equities.

On the part of the defendants the ease of Totten v. 
Bonijlas1 xvas greatly relied upon, but on reading carefully 
that case, I am of opinion that the facts arc very different. 
<iWynne, J., says in his judgment:—" If the estate which was 
cmiM vvd by the mortgage executed by Alexander Douglas in

Grant 48. *20 Grant l&l.

.Inclement. 
Rouleau, .1.
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.Judgment, favor of his son James still remained vested in James, I think
Rouleau. J. the transaction would he open to impeachment as a mortgage 

fraudulent and void against the creditors of Alexander, undvr 
13 Eliz. c. 5; but James Douglas having conveyed that estate 
to Cook, and Cook having conveyed it to Nesbitt, before any 
steps bad been taken to impeach and avoid the mortgage, we 
have now to decide what is the effect of these two sépara e 
alienations of the estate.” So that the action instituted in 
that case is quite different from the action instituted in this. 
The sheriff in this case was notified that the creditors would 
attack the validity of the judgment before it was assigned 
at all, and the very defendants in this case were amongst the 
creditors who notified the sheriff. It was declared also in 
that case that the property was never vested in James Doug
las, but be acted only as the agent of Alexander Douglas, so 
that the action against James could not be sustained in any 
case.

In the case ot Elliott v. McConnell,4 it was clearly 
decided that the assignee of a mortgage, like the assignee of 
a promissory note after maturity or other chose in action, 
takes the same subject to all equities, as well thoçe of third 
parties, as those of the parties to the instrument, and Strong, 
V.C., in his judgment makes use of the following language. 
“ There is a number of cases, of which I mention the deci
sion of the full Court in Smart v. McEuan,8 and my own 
decision in Ryckman v. The Canada Life Assurance Com
pany,6 in which it has been determined that the assignee of 
a mortgage, like the assignee of a chose in action, stands in 
no better position than the assignor, the original creditor or 
mortgagee, and this not merely as regards the debtor or mort
gagor, but as regards the world.” In conclusion I must add 
that I cannot see the difference between the assignment of a 
mortgage, or chose in action and a judgment. I think the 
same law governs them all, and I am therefore of opinion 
that the assignment of a fraudulent judgment though made 
for good and valid consideration can be attacked or impeached

‘21 Grant 370. • 18 Grant 023. • 17 Grant 350.
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hv the creditors of the assignor and that the assignee takes 
that judgment subject to all equities.

Now, returning to the facts of the ease, I find 
tliiii on the Ifitli day of March, 1888, Mrs. Riley 
obtained judgment against K. II. Riley for the sum 
oi' *2.448.31 and costs. The writ was issued on 17th 
day of March and judgment obtained on a notice of motion 
fur judgment upon the affidavits of Thomas Riley, the plain
tiff's husband. This execution as well as many others were 
placed in the hands of the sheriff, and on the 6th day of 
April. 1888, Messrs. Lougheed & McCarthy on behalf of 
(VL'iughlin et al, Mackenzie et al, Lyon et al, and Campbell 
ci al: and Mr. Jephson on behalf of Stobart, Sons & Co.,gave 
a notice in writing to the sheriff that they intended to con- 
te«t the validity of the judgment and execution in the suit 
of Mrs. Riley v. K. 11. Riley. Upon those two notices the 
sheriff applied to me on his affidavit for an interpleader 
summons which was granted on the same day. On the 29th 
day of May, 1888, an interpleader issue was taken and on 
the same day Stobart, Sons & Co., had their names struck 
out from the same. On the 11th day of the same month 
Stobart. Sons & Co. had got the assignment of Mrs Riley’s 
judgment. Afterwards the above mentioned interpleader 
order and issue were set aside by the Court in banc on the 
ground that. 1 had exceeded my jurisdiction as our law in 
that respect is not similar to that of Ontario;*and the parties 
"civ placed in the same position as they were before the 
interpleader order was granted. The judgment of the 
1 "iirt in banc was delivered on 7th Dec. 1888, and pro
ceedings to set aside the judgment in this ease taken on the 
• «fli day of the same month, within the time limited by 
the judgment of the Court in bane.

At the trial of this case Thomas Riley was examined 
and without entering into long comments on bis testimony 
I will merely say that he swore amonst other things:—“that 
•I"' ""ucy advanced to his son by Mrs. Riley, was advanced

VOL. I —T.L.11KVT6. 1«J

Judgment. 
Rouleau, .!.
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.imlgmviit. in a motherly kind of way; she was not to get any interest;
Rmilfwi,.!. it was for the purpose to help his son; there was no arrange

ment about the repayment of that money; no acknowledg
ment of that money or promissory note taken by Mrs. Riley.” 
Mrs. Riley's name does not in the books at all.and
no sums received from Mrs. Riley appear, nor is there any
thing to show that Mrs. Riley’s money was a liability to the 
business. In all his evidence Thomas Riley cannot say how 
that sum of $2,448.31 was advanced to his son by Mrs. 
Riley, lie cannot give a detailed account of that amount. 
With the exception of £123 Os. Od. which he handed to his 
son himself, he cannot swear to any other amount advanced.

E. II. Riley was also examined in this case and he swears 
that he cannot remember the exact amount of money lie 
got from his mother, and cannot either give any detail. So 
according to the evidence of the parties who arc supposed 
to have received the money loaned by Mrs. Riley, it is impos
sible to form any idea what sums of money Mrs. Riley has 
advanced, although it was at the suggestion of Thomas Riley 
that she took judgment for the large amount of $2,448.31. 
In view of that evidence, I cannot come to any other con
clusion than that the amount of money for which judgment 
was obtained was never advanced, and if part of it was ad
vanced at all, the evidence shows that it was advanced not 
as a loan, but as a gift, and that therefore the judgment ob
tained hy Mrs. Riley was fraudulent and void as against the 
creditors.

A great many authorities have been cited showing that 
such transactions between relatives are looked upon by ( ourts 
of Justice as suspicious, if the testimony of the parties inter
ested is not corroborated ;# and I may add that it is well 
settled jurisprudence that transactions of this kind ought 
not to be established by the uncorroborated
testimony of the parties to it.

There arc several other points raised in this case, but Î 
am not going to adjudicate on them, for if the law as laid 
down by me in this case is correct, there is no necessity for

0
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h K* to iv fer to points which cannot materially affect the -iwlgim-nt. 
result. The judgment of the Court is that the said judgment Rouleau, .1. 
recovered hv (1 corgina Jane Homsficld Riley against E. II.
Riley and assigned to the defendants is declared fraudulent 
and void and is set aside and vacated, and that the execu
tions issued thereunder are in like manner set aside, and 
dial the plaintiffs be paid upon their said executions the 
proceeds of the goods sold and of those remaining to be 
sold, with costs of this suit against the defendants.

From this judgment the defendants appealed to the 
Court in banc.

The appeal was argued on the 4th June, 1890.
E. P. Davis, for the defendants, the appellants.
P. McCarthy, Q.C., for the plaintiffs, the respondents.

[June 10th, 1890.]

McGuire, J.—The defendants, Stobart, Sons & Co., 
appeal from a judgment of the lion. Mr. Justice Rouleau, 
declaring void a certain judgment got by one Mrs. Georgina 
Jane Riley against her son, E. H. Riley and assigned by her 
to the plaintiffs the appellants.

E. II. Riley was a merchant in the town of 
Calgary and, becoming indebted to the appellants and re
spondents and being in fact insolvent and while unable to 
pay bis debts in full, his mother, Georgina Jane Riley, in 
March, 1888, brought an action against him, and no defence 
being entered thereto judgment was signed in her favor 
for the sum of $2,541.-12 and execution delivered to the 
Sheriff, at Calgary, on March 19, 1888.

Shortly thereafter the respondents and appellants coin- 
inenced actions against said E. II. Rilcv and duly recovered 
judgments for the amounts of their respective claims and 
co-K Executions in these actions were also placed in the 
bands of the sheriff, at Calgary, on the 4th, 5th and 14th of 
April and the 4th June, 1888. The sheriff was proceeding to 
•i 'leof the goods of the said E. II. Riley on the execution in
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___favor of Georgina .Tam* Riley, when on the Gth April, 1888,
McUuin-, J. the appellants caused a written notice to be served on the 

sheriff by their forbidding him to pay the pro
ceeds of such sale to Georgina Jane Riley and informing him 
of their intention to contest the validity of her judgment 
and execution. A similar notice was on the same day given 
by Messrs. Lougheed & McCarthy on behalf of four of the 
respondents then g executions against E. II. Riley. 
The sheriff retained in his " "s the proceeds of the sale 
and applied to Mr. Justice Rouleau for an interpleader sum
mons which was granted on April 9th, 1888. An order was 
made therein on April 25th, 1888, directing an issue to be 
tried by a jury, to to whether the judgment of Georgina 
Jane Riley was fraudulent and void as against the claimants, 
the other execution creditors. The appellants were made also 
parties plaintiff in said issue, but on their application and by 
consent of the advocates for the other plaintiffs and the de
fendant, an order was subsequently made striking out the 
names of the appellants from said interpleader proceedings. 
This was done on the 29th May, 1888. In the meantime, 
however, the appellants had purchased from the said Geor
gina June Riley, and obtained from her an assignment of her 
said judgment, the formal indenture of assignment being 
between said Georgina Jane Riley of the first part and the 
appellants of the second part, for the expressed considera
tion of $2,551 and dated May 11th, 1888.

The interpleader proceedings were in December follow 
ing, on appeal to this Court, set aside for want of jurisdic
tion, and the execution in Riley v. Riley, which had been 
withdrawn by the advocate for Georgina Jane Riley, was or
dered to be returned to the sheriff and to have priority and 
effect as if it had not been withdrawn, and Ik* subject to the 
control of the appellants, hut that the sheriff should not 
until the expiration of three weeks thereafter pay over any 
money the proceeds of the sale of K. II. Riley’s goods. Be
fore the expiration of said three weeks the present action 
was commenced to test the validity of said judgment.

42
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The learned .ludge found that the said judgment was Judgment, 
fraudulent and void on the ground that the money, for which McGuire, J 
the judgment was obtained, was never advanced by the plain- 
till' therein to the defendant, or if it, or any part of it was, 
that it was not as a loan but as a gift, lie further found 
that the said judgment was, as against the creditors, fraudu
lent and void in the hands of the appellants, the assignees.

On the argument of this appeal it was rightly conceded 
hv the appellants’ Counsel that the judgment, as between 
the original parties to it, was fraudulent and void as against 
the creditors. But it was contended that the assignment of 
it for value to the appellants was bona fide and for value, 
and that it became in their hands unimpeachable by credi
tors. The question to be considered here was thus narrow
ed down to this single point. Given a judgment fraudulently 
obtained, and which would be void as against creditors of the 
judgment debtor, will the assignment of that judgment 
for value, under the circumstances in this case, make it valid 
iis against the creditors?

The appellants’ counsel rested his argument mainly 
on the judgment of the Court of Chancery of Up- 
pcr Canada (on appeal) in Totten v. Douglas,1 in which 
it was held, (Mowat V.CT, dissenting), that where an insolvent 
made a mortgage, for a pretended debt, to a son who, subse
quently and before the same was questioned by any creditor, 
assigned the mortgage to a third party for value but with 
notice of the fraud, and the third party assigned it to a 
fourth, also for value but without notice, the mortgage was 
good in the hands of said fourth party and perhaps also in 
those of the third party. The learned counsel argued that 
a judgment, fraudulent as between the parties to it, is to be 
subject to the same rules as a mortgage under similar cir
cumstances and that an assignment of it bona fide and for 
value to a third party, makes it valid as against creditors 
<\ni where such third party has notice of the fraudulent 
character of the judgment, or at any rate if he had not such 
111 dice. 1 do not think that the two things can be compared.
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Judgment. \ mortgage is a contract between the mortgagor and mort-
McUuire, J gageo. A judgment is not a contract between the plaintiff 

and the defendant. The mortgage may, even when given 
voluntarily, and without consideration, be fice from any 
taint of immorality, legal or otherwise; whereas a judg
ment for a pretended but fictitious debt is based on a false
hood and is simply an abuse of the process of the Court. 
The mortgage and its assignments operated without any inter
vention on the part of the Court or its officers; whereas 
a judgment is a judicial creation and gives the plaintiff no 
estate in the property of the defendant and an assignment 
of it can therefore pass no estate in such property, and is 
vu força hie only by the Court through its officers. The ques
tion therefore in this case is: (Iranted that by a fraudu
lent abuse of the process of the Court a judgment has been 
obtained, must the Court overlook the fraud and enforce 
this abuse of its process, because it has been passed out of 
the hands of the person, who fraudulently obtained it, into 
the hands of a third party? I think not.

But even if an analogy, such as contended for, is for 
argument’s sake conceded to exist between a judgment and 
a mortgage, would the assignment under the circumstances 
in this case convert it at once from-a voidable thing to One 
which cannot be impeached by creditors? In the judgment 
of the Court in Totten v. Douglas,1 as delivered by Gwynne, 
J., the reasoning proceeds on the basis of the mortgage being 
simply voluntary and without considering it as being also 
fraudulent as against creditors. But taking it as being 
simply an instrument executed without valuable consider
ation, it is laid down at page 344 that a voluntary convey
ance, though only voidable, becomes void the moment the 
grantor conveys for value to a purchaser; and that a sale for 
value thereafter by the volunteer grantee to a purchaser ignorant 
of the character of the voluntary conveyance and without 
notice of the subsequent sale for value, passes nothing. Apply 
this to the alleged analogous case of the judgment here. 
This judgment was obtained without consideration and
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was voidable by creditors. That is conceded. To carry out 
ilir analogy the judgment debtor must represent the grantor 
and the judgment creditor the grantee. While the judg
ment was still unassigned several judgments for value were 
obtained against the defendant, K. If. Hi ley, and execu
tions delivered to the Sheriff on the 4th and 5th of April. 
These will then be analogous to conveyances for value by 
the original grantor and will prevail over the voluntary 
judgment and also as against a subsequent purchaser of the 
voluntary judgment, even though he be ignorant of the 
character of the judgment and without notice of the sub
sequent judgment for value. So that, tried by that test 
(and if the argument from analogy be applied to the fraud
ulent judgment, it must also be applied to the other judg
ments), then, on the doctrine laid down in Totten v. Douglas,1 
the judgment would be void against the creditors obtain
ing judgment thereafter and before the assignment of May 
1 llh, 1888, even though Stohart, Sons & Co. were ignorant of 
the character of the judgment and without notice of the 
intermediate judgments. A fortiori if appellants had notice 
of these judgments and were not ignorant of the character 
of the judgment in Riley v. Riley.

Looking again at the judgment of the Court in Totten v. 
Douglas,l we find it based on the fact that the mortgagor was 
present when the assignment took place to Cook and that 
part of the consideration was a delivery up of $G00 of note» 
of the mortgagor held by Cook, and that the transaction was 
therefore regarded as if it were one direct between Alexander 
Douglas (the mortgagor) and Cook, and so was one for 
value. This fact made it resemble the case of Morewood v. 
7 hr South Yorkshire Railway Co.1 cited and strongly relied 
on by Gwynne, J., (p. 347). Pollock, C. B., in that case bases 
liL judgment on the fact that the assignment was “ taken 
l">ua fide by a conveyance made by Morewood in the pre- 

( n<e and- with the assent of” the original grantor. To

Judgment. 
Mcduire, .1.

'3H.4 N. 798; 28 L. J. Ex. 114.
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Judgment. 
McGuire, .1.

[VOL.

compare lliat. with the present case the original grantor 
would be represented here by E. II. Riley the judgment 
debtor. Now the evidence does not shew that he was present 
at or assented to the assignment to Stobart, Sons & Co. or any 
other fact that would warrant one in treating this assign
ment as if made by E. II. Riley to them or as a judgment 
by them directly against K. II. Riley, for he, a judg
ment debtor, cannot be held constructively to be present 
at the assignment and taking part in it as in case of a mort
gage or conveyance. It was still a judgment by Mrs. Riley 
against Riley and ( in any sense be considered as a
judgment by Stobart, Sons & Co. against Riley. In the case 
mentioned as cited by (iwynne, J. Watson, 11., in his judgment 
relies on the fact that section 0 of 13 Elizabeth provides that 
nothing therein contained shall extend to any estate or 
interest in land, etc., conveyed bona fide and upon good 
consideration to any person not having notice or knowledge 
of the fraud; but that section does not mention “judgments.” 
Pollock, C. It., says, that “ before the question of the validity 
of the bill of sale arose the property was divested out of 
the first assignee.” Now in this case the validity was 
questioned, not only by several of the creditors who are 
respondents but by the appellants themselves. Can it be 
said either that the respondents had not “ any manner of 
notice” of the fraudulent character of that judgment which 
they themselves sought to impeach because it was, as they 
alleged, fraudulent? Moreover section ti of 13 Elizabeth which 
makes good a bona- fide purchase without notice, of the 
kind of property in question in More wood v. The South 
Yorkshire Railway Co.1 does not mention “judgment,” where
as section 1 declares that a judgment, got as this one was, 
is void, etc.

The indenture of assignment of the judgment to appel
lants purports to be in consideration of the sum of $2,550, 
which sum is alleged to have been paid by Stobart, Sons & Co. 
to Mrs. Riley. Now, if the appellants’ argument be correct, Sto
bart, Sons & Co. thereupon became in the position of plaintiffs

4
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holding a judgment for value, that is, an honest judgment Judgment, 
against E. Jl. Itiley as of the date and priority of the fraudu- McGuire, J. 
hut judgment and execution; they became judgment credi
tors of E. II. Riley for $2,550; but neither E. II. Riley nor 
Mrs. Itiley ever in fact received $2,550 or any other sum from 
Slohart, Sons & Vo. as the consideration for that assignment.
The evidence of Frederick Stobart shows that, to make up 
those figures, they added together the judgment they already 
had against E. 11. Riley for some $400, a claim of one V. 11.
Mahon against E. II. ltiley for some $500 and the sum of 
$1,050 which Stobart, Sons & Co. paid to the sheriff (not to 
the Rileys) for the balance of E. II. Riley’s stock, so that the 
Rileys,mother or son, received nothing. Stobart, Sons & Co. got 
the equivalent of the $1,050, they had paid the sheriff in the 
goods sold by him to them, which they subsequently handed 
over to Mrs. Riley taking a chattel mortgage from her; 
this mortgage they have since foreclosed. The position of 
Ktuhart, Sons & Vo. then if they succeeded would be this: They 
had a bona fide judgment for $400, they were assignees of a 
claim of V. II. Mahon for say $500 or $550 and they paid 
in cash $1,650 making in all $2,550. In return for this 
they got $1,650 worth of goods from the sheriff and had 
i lie judgment for $2,542 which, being the first in the sheriff’s 
hands, would entitle them to be paid thereunder by the 
sheriff all the moneys realized out of defendant’s goods, 
namely, the $1,650 and the proceeds of prior sales amount
ing together to $1,700 or $1,800. So that they would get 
snmo $3,350 or $3,450 in return for $2,550; that is, they 
would get paid their own judgment in full, the Mahon claim 
in full, get back the $1,650 cash paid by them to the sheriff 
and some $800 or $900 over and above all their claims; and 
th. other creditors would get nothing.

Again, if appellant’s contention is right, Stobart, Sons &
( would become in effect judgment creditors of E. H. Riley 
fm* $2,542, a sum far in excess of any possible claim they 
"'tild set up, because, for the $1,650 paid the sheriff they got 
an equivalent in goods, and the only other claims they had
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were tlieir own judgment and the Mahon claim, together say 
$1*50, which would he the outside amount, ns Frederick 
Stobart admits in his evidence, for which they could claim 
to rank as judgment creditors of E. H. Hi ley. So that if 
we could by any possibility treat Stobart, Sons & Co. as if they 
had originally themselves got the judgment for $2,542 it, 
too, would be fraudulent as against creditors by reason of 
being vastly greater than what they were in any sense en
titled to.

The result of the appellants’ contention would be this: 
A fraudulent judgment might lie obtained by default for 
any amount and five minutes after it might be assigned by 
the person who obtained it to another person, and then, no 
matter if such assignee were perfectly aware of the fraudu
lent character of the judgment, it would be good in his 
hands as against creditors. When we consider too that 
judgment by default may lie got in ten days and practically 
in secret so far as the public arc concerned, we can see at 
once the wide door which would thus he thrown open for 
fraud. 1 do not think this is the law and it certainly is not 
justice.

I think the learned Judge was right in finding that the 
judgment was fraudulent before the assignment, and that the 
assignment did not prevent it being impeached by the 
creditors. He has not expressly found, or deemed it neces
sary to find, that the appellants took the assignment with 
notice of the character of the judgment; but if such notice 
is material I think there is ample evidence for saying that 
the appellants were aware of the character of the judgment 
and took it without giving value therefor. I think the 
appeal should be dismissed with costs to be paid by the 
appellants.

Wetmore, J.—In this ease I coincur that the appeal
should be dismissed with costs against the appellants; but I 
do not wish to be understood as expressing any opinion with 
respect to the ground upon which Totten v. Douglas' was

67
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decided. It is a case which I have not had the opportunity Judgment, 
of reading and fully considering, and therefore I am not in a Wetnmre, ,i. 
position to express any decided opinion in respect to it. On 
111,, other hand 1 do not wish to he considered as dissenting 
ni all from the comments on that ease just read by my 
brother McGuire. 1 wisli to be considered as not exprès- 
sinjr any opinion one way or the other. Neither do I wish 
to Ik- considered as expressing any decided opinion as to the 
consideration which may have jwssed between Georgina 
pi lev and Stolwrt & Co., for which the judgment was as
signed. I have not examined closely into that matter.

I wish to put my reasons for holding that the appeal 
should be dismissed upon the ground that there was ample 
evidence to warrant the judgment being declared fraudulent 
;md void; that the appellants having themselves given notice 
to the sheriff that they intended to attack it and knowing 
of the steps that had been taken by the other creditors, 
ought to have been upon their guard, and having taken an 
assignment under such circumstances must take it with all 
risks.

I do not think that Totten v. Douglas,l is an applicable 
ease; essentially differing from this in its being a case of a
mortgage.

•lodgment having been obtained through the process of 
the Court, when there was no consideration for it at all 
—heing a fraudulent judgment obtained for the purpose of 
defeating creditors—it would be a gross abuse of the pro
ve-. to allow such a judgment to have validity in the hands 
of a person, who must be considered to have had notice of 
it- fraudulent character.

Uichardson, Macleod, and Rouleau, JJ., concurred.

Appeal dismissed with costs.
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Statement.

BEGIN A v. KEEFE.
Gambling—LeglslatIra powers of the Territories—B. .V. A. Act, see. at— 

Vitro rires.

It. O. (INKS* c. 38,t h. 5, enacts that:—“every description of gam
ing and nil playing of faro, card*, dice or other game of chance 
with betting or wager* for or stakes of money, or other things 
of value, and all betting and wagering on any such game* of chance 
is strictly forbidden in the Territories, and any |>erson convicted 
before a Justice of the Peace, in a summary way of playing at, 
or allowing to In- played at on his premises, or assisting, or being 
engaged in any way in any description of gaming as aforesaid, 
shall lie liable to a line for every such offence, not exceeding one 
hundred dollars with costs of prosecution and on non-payment of 
such fine and costs forthwith after conviction, to be imprisoned 
for any term not exceeding three months.*'

Held, that the evident purpose of the said section was to create 
an offence, eting the offender to criminal procedure, in the
interest of public morals, and not for the protection of civil 
rights: anil that the enactment therefore came within fhe decision 
in UiiHsell v. The Quern,' and consequently was ultra vim.

[Cour I in hit nr, July 10th, 1800.

On an appeal from a conviction under R. 0. (1888) e. 
38, g. 5 (quoted in the head note), Rouleau, J., referred to 
the Court in banc the question whether or not the said sec
tion was ultra vires of the legislative powers of the North- 
West Territories.

The question was argued by
D. L. Scott, Q.C.y for the Crown.
E. P. Paris, for the defendant.

[July 10th, 1800.]

The judgment of the Court was delivered by 
Richardson, J.—This is a reference by Mr. Justice Rou

leau to the full Court to Ik* advised how he should deal with 
a conviction of Keefe, who was charged and convicted by a

t Amended by Ord. No. .'18 of 1807, and wholly repealed by Ord. 
No. 40 of 1808.

151 I* J. P. C. 77; 7 App. Cas. 820; 4(1 L. T. 880.

0
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justice of the Peace, for violation of R. 0. (1888) c. 38, g. 5 Judgment, 
(gambling), which is simply a consolidation of Ordinance Hichanlm.n,.i 
No. (i of 1879; the question referred to this Court being 
whether or not that section is ultra vires of the legislative 
powers of the North-West Territories. To us it seems clear 
that following the law as laid down in the case of Russeli'w 
The (Jueen?—followed in other Courts of the Dominion and 
recently in Ontario, Regina v. Wasting and of course binding 
on this Court—“that laws designed for the promotion of 
publie order, safety, or morals, and which subject those who 
contravene them to criminal procedure, belong to the subject 
of public wrongs rather than civil rights and fall under sec
tion 91 of the British North America Act and have relation 
to the criminal law; that the true nature and character of the 
legislation in each particular instance must always be deter
mined in order to ascertain the class of subjects to which it 
nally belongs.”

There is no doubt in our minds that the real object and 
the true nature and character of this legislation | R. 0. (1888) 
e. 3s. s. 5] was to create an offence in the interest of public 
morals, and not for the protection of private rights; and this 
l*ing so that Mr. Justice Rouleau should be advised that the 
conviction in question cannot be supported.

117 A. It. 221.
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BE CLAXTON.
TenHtoi'ic» Ituil Properly Act—Eurent inn*—Manorial»—Certificate of oicn- 

n*Inp — Duty of lteyiëtrar — CjXtmpuun— Dunilmon i.uiid« Act — 
Ilometteud Exemption Act—Exemption 01 (finance— llome*tiad— Leyis- 
lative powers —Ultra vires.

The Territories Real Property A et iR.S.C1. e. .Ill s. 04, as amended l»y 
.11 Vie. I1W4S) e. 20, s. lti, provides that the sheriff may deliver 
to the registrar a eopy of a writ of execution and a memoran
dum of the lands intended to be charged; and that the registrar 
shall thereupon, if the title has been registered or so soon us tint 
title has been registered, enter a memorandum thereof on the regis
ter; and that from and after such delivery the same shall operate 
as a caveat.

Section f>4 of the same Act provides that, after a title is registered 
the applicant shall he granted a Certificate of Title; and that 
the registrar shall endorse upon the Certificate, and the dupli
cate, a memorial of every mortgage, encumbrance * * * or 
other dealing affecting the land.

The Dominion Lands Act (R. S. V. e. .14) s. 24, provides that the 
title to a homestead and its attached pre-emption shall remain in 
the Crown until the issue of the patent therefor, and shall not 
lie liable to be taken in execution before the issue of the patent.

R. (). HKNXt e. 4.1, s. 1. s.-s. 9, exempts from seizure under execu
tion ** the homestead of the defendant, provided the same lie 
not more than 190 acres; in case it be more, the _ ns may lw 
sold subject to any lien or incumbrance thereon.

The sheriff delivered to the registrar a copy of a writ of execu
tion accompanied by a memorandum comprising land for which 
the execution debtor then had a homestead entry under the Dom
inion Lands Act, but for which at that time a patent had not yet 
issued.

Held, that, whatever might be the liability of the sheriff by reason 
of his assuming to charge lands which he could not “ take," or 
which were exempt from seizure, under execution, it was the 
duty of the registrar, when issuing a Certificate of Title to tIn
exécution debtor upon his patent, to endorse upon the certificate 
a memorial of the execution; aIt'l without such memorial
the land would under s. 91 of the T. R. P. Act be, by implication, 
subject to tile execution.

The term “homestead” in The Dominion Lands Act. The Home
stead Exemption Act, and the Exemptions Ordinance, has a 
different meaning in each case. In tin- Dominion Lands Act, it 
means land acquired from the Government by the fulfilment of 
certain conditions as to residence and improvements; in the Home
stead Exemptions Act it means any land specially registered hr 
accordance therewith whether acquired as a homestead under the 
Dominion Lands Act or not : in the Exemptions Ordinance it may 
apply to lands which are neither registered under the Homestead 
Exemption Act, nor acquired otherwise than as a homestead under 
the Dominion Lands Act.

0
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/•,, Mt-CriRK, .1.: In tin* Exemption Ordinance the term “ home- 
„lvad " means the enclosure or ground immediately surrounding 
ihe mansion or home-residence of the debtor.

The Exemption Ordinance R. O. (1888) <*. 45, s. 1), is ultra vires 
,,f the Legislative pow<-rs of the N. W. T., inasmuch as it is 
inconsistent with the Homestead Exemption Act, R. 8. C. c. 52.

[Court in banc, July 16th, 1890.

This was a matter which canto before Rouleau, J., on a 
reference front the Registrar of the Southern Alberta Land 
Registration District under the Territories Real Property 
Act. RoULEAU, J., referred the question involved to the* 
Court in banc.

The questions were argued on the 6th June, 1890.
A*. P. Davis, for the applicant.
No one contra.

f July lülli, 1890.]

Wet more, J.—I am of opinion that the applicant ('lax- 
ton was not entitled to receive a certificate of title without 
the indorsement which the registrar proposed to put on it. 
The Dominion Lands Act provides that certain persons 
may make homestead entries with respect to Government 
lands. The term “ homestead ” however is not used in that 
Ai t with the idea that the property is exempted from seiz
ure under execution, hut it is used to indicate that the 
person entering may obtain the land on the performance

Note.—The Laud Title:» Act, 1804, has replaced The Territories 
Real Property Act.

The Homestead Exemption Act wns originally paused on 10th 
May. 1878, ns 41 Vie. e. 15: it was consolidated as It. 8. C. e. 52: 
it was amended by 50 Vie. (1803) c. 10. s. 1, so as to make the ex- 
cniption 100 acres instead of 80 acres; it was repealed by 57-58 Vic.

1 e. 20, s. 1: and thus was removed fhc ground of the present 
•li.ision of the Exemption Ordinance. The first Exemption Ordi- 
muice wns No. 8 of 1870. but it did not provide for exemption of 
i' .'il estate: it wns followed by Ord. No. 28 of 1884, which exempted 

I. s.-s. 10. the homestead of the defendant limited to eighty acres. 
This latter Ordinance was disallowed in consequence of objections 

t. It was followed by Ord. No. 8 of 1885, which was eonsoll- 
■I i"d ns R. O. (18881 e. 45. The Act 57-58 Vic. (|804| c. 20, men- 

«I above ns repealing the Homestead Exemption Act. validated 
' sculptions of real estate in 11. O. (1888) c. 45. The present 

I 'options Ordinance is C. O. (1808) e. 27. Ed.]

Statement.
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Judgment. 0f certain conditions without payment o£ money or giving
Wetmore, J. $my similar consideration. Thu homesteader may also at 

the same time make a pre-emption entry for an adjoining 
quarter section. In the pre-emption a money consideration 
is paid before the patent is issued. When the patent lias 
issued either for the homestead or the pre-emption or both, 
the land is subject to execution provided that no other 
statutory provision or Ordinance of the Assembly exempts 
it. Before the patent is issued the land is not liable to be 
taken in execution. See The Dominion Lands Act, B. S. ('. 
c. 54, ». 32, s.-s. 3. I think it quite clear therefore that 
the term “ homestead ” in this Act is not intended to have 
the same meaning as it has in The Homestead Exemption 
Act. (R. 8. ('. e. 68).

Section 10 of 51 Vic. (1888) c. 20 substitutes a new 
section for section 04 of The Territories Real Property 
Act. This section provides that the sheriff shall, after the 
delivery to him of any writ or process affecting land, deliver 
a certified copy thereof together with a memorandum in 
writing of “ the lands intended lo be charged thereby ” to the 
registrar; and the registrar shall thereupon, if the title has 
been registered or as soon as the title has been registered, enter 
a memorandum thereof in the register, and from and after 
the delivery of the copy of the writ or other process and 
memorandum to the registrar the same shall operate as a 
caveat against the transfer by the owner of the land men
tioned in such memorandum. Now we will assume that ('laxton 
had made a homestead entry under the Dominion Lands Act, 
but no patent had issued to him; and that fi. fa. executions 
were issued against him and placed in the sheriff's hands. 
The sheriff could not take the land in execution because 
tbv sub-section of the Dominion l^inds Act before referred 
to prevented him doing so, but 1 see nothing in the intention 
or spirit of the Acts, taking The Dominion Lands Act and 
The Territories Real Property Act together, to prevent his 
delivering to the registrar a copy of the execution and a 
memorandum under section 94 of The Territories Real
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Property Act specifying the lands Claxton had so entered Judgment, 
for as intended to be charged, always subject to this, that Wetmore, J. 
the sheriff may do so at his own risk; for if he charges lands 
or casts a cloud upon the title to land which is exempt from 
seizure, he may be liable to damages if any damage is caused, 
or he may have to pay the costs of proceedings to have the 
cloud removed. The sheriff in this case did deliver a copy 
of the writ and a memorandum charging the land in ques
tion to the registrar. This, by virtue of the section of the 
Act before referred to, operated as a caveat against the trans
fer by the owner of the land. All the registrar could do 
however was to file the documents because the title had 
not been registered. After this was done, the patent hav
ing issued, it became the duty of the registrar to register it 
and grant a certificate of title. I do not understand that 
any question was raised as to the right of the applicant to 
have the title registered. That right seems to have been 
conceded, and the question submitted is merely whether the 
registrar is required to issue a certificate of title to the ap
plicant free of any indorsement by reason of the delivery 
by 1 lie sheriff of the documents referred to and the entries 
made by the registrar.

Assuming therefore that the applicant was en
titled to have the title registered T apprehend, look
ing at the language of section 47 of the T. R. P. Act 
and of section 94 (the section substituted by section lf> of the 
amending Act of 1888), the first thing the registrar had 
to do was to register the title under the Act. The instant 
that was done section 94 operated forthwith; and the regis
trar was required to enter a memorandum in the register of 
the delivery to him by the sheriff of the copy of the execu
tion and of the memorandum specifying the lands intended 
to be (barged. The next thing in order, that the registrar 
is called upon to do, is to issue a certificate of title. This is 
done under section 54 of the T. R. P Act, which provides 
that the registrar shall indorse upon the certificate a memorial 
of every mortgage, encumbrance, lease, rent charge, term of

VOL. 1. T. I. IIKI'TS, 20
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Judgment, years or other dealing affecting the land. It is urged, because 
Wet more, J. section Cl of t he Act provides that the land mentioned in 

any certificate of title shall be subject to any executions 
against or affecting the interest of the registered owner, that 
there was no necessity for the registrar to indorse the charge 
in this case or that it was by implication intended that he 
should not do so. I am of opinion that section til was 
framed partly with a view of providing for the case where 
executions may be registered after the certificate of title 
has issued; and 1 am also inclined to the opinion that even 
in a case like the present, if the registrar issued a certificate 
of title without indorsing a memorial of the execution, the 
owner would nevertheless hold the certificate subject to 
the execution. It may not, however, he necessary to decide 
that question at present for I canr.ot see that this in any 
way alters or takes away from what appears to me to be the 
plain and unambiguous direction given to the registrar under 
the 54th section of the Act. Section 94 (the section substi
tuted by section 16 of the Act of 1888) provides that the 
delivery of the documents by the sheriff shall operate as a 
tcred, even in the case of a patentee applying to have his 
the time these documents are so delivered, the title of the 
owner has been registered and a certificate has issued, this 
caveat would operate in the same way ns any other caveat; 
that is, under sub-section 1 of section 100. The registrar, 
so long as it remained in force, could not legally enter into 
the register any memorandum of transfer or other instru
ment purporting to transfer or otherwise deal with or affect 
the land;* and sections 47 and 48 of the Act seem to con* 

that as a general rule when a caveat has been regis
tered, even in the case of a patentee applying to have his 
title registered, the registrar shall * so, but shall trans
mit the application and all evidence supplied to the Judge- 
Hut in a case like the present, when the sheriff had filed the 
documents before ' at ion is made to register the title, 
the Act evidently contemplates that the registrar is to regis-

l* “ Unless such dealing is subject to the claim of the Cavea
tor.” See Form Q. Caveat.—Ed. J

2877
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ter the title, notwithstanding the caveat, because section 94 Judgment, 
provides that the registrar is to enter the memorandum of Wetmore, .1 
the sheriff’s certificate, as soon as the title has been regis
tered and therefore in such a case, as soon as he has regis
tered the title, he is hound to enter the memorandum. We 
have thus a state of things that cannot, so far as I can at 
present discern, exist with respect to other caveats. This 
living so I think the duty of the registrar upon issuing a 
certificate of title under section 54 is plain. The registering 
of the execution seems to me to he “ci dealing affecting the 
hind" It also seems to me to he an “encumbrance affecting 
tin land” within the meaning of The Territories Heal Prop
erty Act. Upon referring to section 3 of the Act I find 

g) “The expression ‘encumbrance’ means any charge 
un land created for any purpose whatever.” Now surely the 
registering of the execution is a charge on the land men- 
tioned in the memorandum. It may be a charge improperly 
and wrongfully placed. That however may be said of any 
encumbrance even of a mortgage, because a mortgage may 
have been given by mistake or obtained by fraud. So long 
a- tin- registration of the execution remains, however, if it 
i> not set aside or withdrawn, it binds the lands and they 
may he liable to be sold under the execution. Section 94, it 
sveiii< tu me, by clear implication, contemplates that the de
livery of the copy of execution and the memorandum by the 
sheriff shall operate as a charge. In the first place the sec- 
limi provides that the sheriff shall deliver a memorandum of 
the " lands intended to be charged thereby.” In the next place 
it pnivides that “no land shall be bound by any such writ or 
prncc-. until such copy and memorandum have been so de- 
livn-d.” Surely that must mean that when the copy and 
liieinnramlum are delivered the land shall be bound. What 
is that but charging the land? That being so, whatever the 
ciT" • may be if the registrar did not indorse a memorial of 
1h- P-istry of the execution on the certificate, I think the 
l'l-i : n-ading of section 54 requires him to make his indorso- 
111,111 *nd he should do so. It has been suggested that it 
Wl l,v more convenient not to make the indorsement, he-
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Judgment. 

Wetmore, .1.

[VOL

pause the execution may not be kept alive ami in that event 
the indorsement would be of no use. 1 cannot bring my 
mind to the conclusion that a consideration of that sort 
should be allowed to take away the plain and unequivocal 
language of the statute.

It is further claimed on behalf of the applicant that this 
land was exempted from seizure under It. 0. (1888) c. 45, s. 
1, s.-s. 9, and the registrar is bound to take notice of it. It 
seems to me that this is placing a very onerous duty on the 
registrar and one not contemplated by the statute. The 
homestead exempted under the Ordinance need not be lands 
obtained by the owner under patent from the Oovernmcnt 
to him. It may be lands purchased from any other source 
or person. Suppose the sheriff presents the documents and 
seeks to have the charge entered and states that the land is 
not the homestead of the execution debtor, exempted under 
the Ordinance, that he has another property that is his home
stead. Is the registrar to run around the country and find 
out if this is true or not? 1 think not. I think he has merely 
to receive the papers and deal with them as the law directs 
and thus in effect say to the sheriff:—“This is your risk not 
mine; I have to do what you ask and the consequences if 
any will fall on you not on me.” 1 cannot see that the in
dorsement on the patent is a notification to the registrar 
that the land is exempt from seizure under execution. • That 
may possibly be just the question to try; for it may be that* 
some other land is the homestead covered by the Ordinance 
and not the land in question, for, as stated before, the tenu 
“homestead” in the Dominion Lands Act is used for an
other purpose.

The question is then raised whether the land in question 
or any part thereof is liable to seizure under execution: and 
as regard* this point the only questions submitted to us by the 
learned Judge are: 1st. Whether sub-section 9 of section 1 of 
H. 0.(1888) c. 45 is infra vires of the Legislative Assembly? 
2nd. If it is not, whether 80 acres of the land is exempted 
from seizure under the provisions of the Homestead Ivwmp- 
tion Act? (IL S. C. c. 52).
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Tlic autliority of the Legislative Assembly to enact sub- Judgment, 

section 1) of section 1 of chapter 45 must lie found if any- Wetmore, J. 
where in section 13 of the North-West Territories Act (R. S.
('. c. 50) and in the Orders in Council made under the section 
dated respectively the 20th June, 1883, and the 7th July,
|sSG. The legislative powers conferred on the Lieut enant- 
(lovernor in Council are now transferred to the Legislative 
Assembly by 51 Vic. (1888) c. 10, s. 2. Sub-section 2 of 
section 13 of the North-West Territories Act provides that 
no Ordinance made under the authority of any Order in 
Council promulgated by virtue of that section “shall be so 
made which is inconsistent with or alters or repeals any 
provision of any Act of the Parliament, of Canada in force in 
the Territories.” If the Assembly had the power to legislate 
in the manner it has with respect to the subject in question, 
it must be found, in my opinion, under paragraph 8 of the 
powers conferred by the Order in Council of the 26th June,
1883, which gives power to legislate in relation to “ Property 
and Civil Rights in the Territories subject to any legislation 
by the Parliament of Canada on these subjects.” Section 3 
of The Homestead Exemption Aet provides that “Any man, 
who is the owner of an estate in fee simple or for life ir land 
situate in the Territories with a dwelling house thereon oc- 
ri!pied by him, may register as a homestead an extent of such 
land nut exceeding eighty acres, if in a rural locality, or the lot 
"ii which such dweling house stands, if in an -incorporated 
city, town or village, in the office for the registry of titles to 
lands for the place in which the land lies, clearly describing 
the property in the instrument for effecting such registra
tion”; and section 4 provides that “the homestead so regis
tered shall while the homestead registration continues 
. . . be wholly exempt from seizure or sale under ex
ecution ... if the value of the homestead does not at 
the time of such registration exceeds two thousand dollars; 
nid if the value then exceeds that amount it shall be so ex- 

- nipt to that amount.” Section 8 provides in case the ervdi- 
’or is of opinion that the value of the homestead is greater
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Judgment, than “ two thousand dollars an agreement may be made by 
Wetmoie, J. which a portion of the homestead which represents the excess 

in value over two thousand dollars may he set apart and 
sold, and if such agreement cannot be made that the creditor 
may pay two thousand dollars either to the owner or to be 
invested as pointed out and may sell the homestead to satisfy 
the debt.” Section 9 provides a form of request to register 
the homestead in which the applicant is required to state that 
the property does not exceed two thousand dollars to the best 
ot the applicant’s knowledge and belief; and this is to be 
verified by the affidavit or declaration of at least one credible 
witness; and it is provided that any wilfully false statement 
declared to by the applicant, sworn or declared to by the 
witness, or any fraud committed for the purpose of obtaining 
such registration shall make the registration void and of no 
effect ; and section 10 provides that when the land is regis
tered as a homestead “ the registrar shall make an entry in 
the registry book and upon the certificate of title in these 
words, registered ns a homestead, giving the date, hour 
and minute when the application for registration was 
filed.” It may be as well to state that the several provi
sions of the Acts of Parliament referred to were enacted 
Indore the year 188(1 and were carried forward into the 
revision. I gather from the several provisions of The Home
stead, which would be exempt from seizure or compulsory 
that a person, residing in the Territories and owning land 
there, might take such steps as to enable him to have a home
stead, which would be exempt from seizure or compulsory 
sale bv execution or otherwise for the purpose of satisfying 
his debts; that the land so exempted should not exceed eighty 
acres in the rural districts and a town lot in towns and vil
lages; that the value of the property so exempted should not 
exceed two thousand dollars; that, if it did exceed two thou
sand dollars, the surplus should be available for the payment 
of debts; and that there should be a record of the proceedings 
by which the property became so exempted, so that the fact 
might be patent to every one and that the property exempted 
should be clearly and distinctly specified. Sub-section 9 of



HE CLAXTON. 291

section 1 of chapter 45 of the Revised Ordinances provides Judgment 
that one hundred and sixty acres of land shall be exempted Wetmore, J. 
from seizure under execution and that, without regard to the 
value thereof and without the necessity of any act or thing 
being done to specify and set apart the property exempted.
It seems to me that this provision of the Ordinance is so 
utterly at variance and inconsistent with the provisions of 
The Homestead Exemption Act referred to, that it is only 
necessary to set them out to make the inconsistency apparent; 
no elaboration is necessary. 1 am therefore of opinion that the 
sub-section of the Ordinance is ultra vires of the Legislative 
Assembly. I have some difficulty in understanding sub
sections 9 and 10 of section 1 of chapter 45; reading them 
together 1 should judge that sub-section 9 is intended to 
apply to rural localities alone, but what does sub-section 10 
apply to? Is that intended to apply to town and village 
localities and lots alone? If it is, it does not say so, and I 
think 1 can imagine a case, assuming these provisions to be 
in Ira vires, where an execution debtor might claim exemp
tion as to house and buildings and lots on which the same 
arc situated to the extent of $1,500 and also as to 100 acres 
besides.

As to the remaining question no part of the land has 
been registered as a homestead, and therefore the whole of it 
is liable to seizure and sale under execution.

I think therefore my brother Rouleau should be advised 
to instruct the registrar:—1st. that he was correct in enter
ing, as soon as the title in question was registered, a memor
andum of the delivery to him by the sheriff of a copy of the 
execution and of the memorandum of the lands intended to 
be charged ; 2nd. that it was his duty to indorse upon the 
certificate of title a memorial of that charge; and that the 
learned Judge should declare the whole of the property liable 
I" seizure and sale under execution.

McGuire, J.—This is a matter referred for the opinion 
of the Court by Mr. Justice Rouleau. One Claxton was the 
patentee of a quarter section of land acquired by him under
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Judgment, the homestead regulations of the Dominion Lands Act.
McGuire, J. The patent was issued in October, 1889, was endorsed 

“Homestead No. 34,998,” and was duly forwarded, from the 
office whence it issued, to the proper registrar at Calgary.

Prior to itc receipt by that officer, several executions 
against lands in which said Claxton was judgment debtor, 
had been delivered by the sheriff to the registrar with 
memoranda thereon mentioning the above quarter section as 
the land thereby intended to be charged as provided by sec
tion 94, T. P. It. Act as amended. The registrar was will
ing to grant to Claxton a certificate of title endorsed with 
memorials of the said executions, but to this Claxton objected, 
claiming that the land was a “homestead,” and therefore 
exempt from the operations of the executions, and that the 
certificate of title should be issued to him without any me
morials of the executions. The matter being referred by the 
registrar to Mr. Justice Rouleau was by him referred to this 
Court.

The claim to exemption as a “homestead,” must be 
founded either on chapter 52, R. S. C., or chapter 45, R. 0. 
of the North-West Territories (1888). It could not be a 
“homestead” within the meaning of the former, the 
Homestead Exemption Act, because the procedure re
quired by that Act had not been complied with by Mr. Clax
ton; that is, it had not been registered by him as a “home
stead.” So that his claim to exemption must depend on the 
provisions of R. 0. c. 45. The term “homestead” in 
the Ordinance does not, in my opinion, mean the same thing 
as that word when used in the Dominion Lands Act. In this 
Act it is used to describe the quarter section of land to which 
a settler has become entitled by virtue of performing the 
settlement duties described by the Act. In the Ordinance the 
word must be given a very different meaning, because other
wise it would be extending its protection only to those who 
acquired land under the homestead regulations of the Do
minion Lands Act, and not exempting land acquired by pur
chase or otherwise.

In my opinion “ homestead ” in the Ordinance was in-
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tended to mean “ the enclosure or ground immediately sur
rounding the mansion or home-residence of the debtor.” I 
am not aware whether any evidence was presented to the 
registrar or Mr. Justice Rouleau, that the land in question 
came within this interpretation of a “ homestead,” i.e., that 
the debtor had there his home-residence and that this land 
was immediately surrounding that residence or enclosed there
with.

Uv section 94, T. R. 1*. Act, as amended by 51 Vic. c. 
•'u. the duty of the registrar is, upon delivery tr him by the 
sheriff of a copy of the ti. fa. lands, with the memorandum 
nl the land intended thereby to be charged, “ if the title has 
been registered, or as soon as the title has been registered, to 
enter a memorandum thereof in the register.” In this case 
as soon as the patent was registered it was his duty to enter 
in t lie register memoranda of the executions against the 
registered owner. AVhere the patentee applies for a certifi
cate of title, section 54 provides that “after registration” 
and on payment of the fees, the registrar shall grant him a 
certificate (Form F), a copy of which is to be preserved “in 
tin- register.” The register, in fact, consists (s. 38) of the 
hound up duplicates of all certificate of title issued. As we 
have seen, section 94 requires the registrar to enter on this 
register a memorandum of each ti. fa. lands, etc., delivered 
to him; in other words, to enter it on the duplicate certificate 
of title retained by him and bound in the “register.” The 
duplicate to be handed to the owner must (in order to l>e a 
duplicate) contain a similar memorandum.

Moreover section 54 expressly requires the registrar to 
endorse upon both duplicates “a memorial of every . . .
encumbrance ... or other dealing affecting the land.” 
If the document delivered by the sheriff to the registrar under 
section 94 is an “encumbrance or other dealing affecting 
tin land,” he is thereby also required to mention such docu
ments in the certificate of title.

The executions here were against Mr. Claxton, who 
immediately upon registration of the patent liecame the 

1 -istered owner, and so on the face of the documents the
VOL. I.—T.L.RRPT8.

Judgment. 
McGuire, .1
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registrar was justified in entering the memorials on the 
certificate of title. Even if he had not done so I think the 
land would nevertheless he hound by these executions, inas
much as they were against the registered owner (section Cl, 
suh-section e.)

But then Mr. Claxton says, “this land is exempt from 
the operation of these executions, and so these memorials 
are merely blots on my title and should not appear there.” 
That contention justified the registrar in referring the master 
to the Judge under sec ion li t. The question then became 
one as to exemption.

As I have already said, I think this land cannot claim 
exemption hy virtue of c. 52 R. S. C., for the reason already 
given. If exempt at all it must he under Revised Ordinances,, 
c. 45, s. 1, s.-s. 9.

Two questions then arise:
(1) Was this land within the protection of that section?
(2) Is this suh-section within the powers of the Legis

lative Assembly?
If the latter question is answered in the negative it will 

he unnecessary to consider the former.
The powers of the Assembly are based on the Orders-in- 

Council, which are themselves limited by section 13 of chapter 
50, R. S. C. The power to legislate as the Assembly has hero 
done, must 1 think be given (if at all) by section 8 of the 
Order-in-Council of 26 June, 1883, “Property and Civil 
Bights in the Territories—subject to any legislation by the 
Parliament of Canada on these subjects.” I think that ex
emption of property from seizure under execution issued 
under the Judicature Ordinance of the Territories was 
prima facie within the powers of the Assembly.

Parliament had, however, in 1878, passed an Act dealing 
with the subject of homestead exemption, but because the 
provisions of that Act were framed with reference to a Real 
Property Bill, which was at the same time before Parliament,
but which did not become law, the Homestead Exemption Act 
became practically inoperative and the Assembly then passed 
an Exemption Ordinance (No. 8 of 1885) of which chapter 45
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tcmlvd to mean “ the enclosure or ground immediately sur
rounding the mansion or home-residence of the debtor.” I 
am not aware whether any evidence was presented to the 
registrar or Mr. Justice Rouleau, that the land in question 
came within this interpretation of a “homestead,” i.e., that 
the debtor had there his home-residence and that this land 
Wii- immediately surrounding that residence or enclosed there

by section 94, T. R. P. Act, as amended by 5.1 Vic. c.
Hie duty of the registrar is, upon delivery to him by the 

sheriff of a copy of the ti. fa. lands, with the memorandum 
of the land intended thereby to be charged, " if the title has 
been registered, or as soon ns the title has been registered, to 
enter a memorandum thereof in the register.” In this case 
as soon as the patent was registered it was his duty to enter 
in the register memoranda of the executions against the 
registered owner. Where the patentee applies for a certili
cite of title, section 54 provides that “after registration” 
and on payment of the fees, the registrar shall grant him a 
certificate (Form F), a copy of which is to be preserved ‘‘in 
the register.” The register, in fact, consists (s. 38) of the 
hmind up duplicates of all certificate of title issued. As we 
have seen, section 94 requires the registrar to enter on this 
register a memorandum of each fi. fa. lands, etc., delivered 
to him : in other words, to enter it on the duplicate certificate 
of title retained by him and bound in the “register.” The 
duplicate to be handed to the owner must (in order to he a 
duplicate) contain a similar memorandum.

Moreover section 54 expressly requires the registrar to 
endorse upon both duplicates “a memorial of every . . . 
encumbrance ... or other dealing affecting the land.” 
If the document delivered by the sheriff to the registrar under 
Mit ion 94 is an “encumbrance or other dealing affecting 
tin' land,” he is thereby also required to mention such docu
ments in the certificate of title.

The executions here were against Mr. Claxton, who 
immediately upon registration of the patent liecame the. 

- id*red owner, and so on the face of the documents the

Judgment. 
McGuire, .1

VOL. I.—T.L.RKPT8. 21
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registrar was justified in entering the memorials on the 
certificate of title. Even if he had not done so I think the 
land would nevertheless he hound by these executions, inas
much as they were against the registered owner (section Gl, 
sub-section c.)

But then Mr. Claxton says, “this land is exempt from 
the operation of these executions, and so these memorials 
are merely blots on my title and should not appear there.” 
That contention justified the registrar in referring the master 
to the Judge under section 114. The question then became 
one as to exemption.

As I have already said, I think this land cannot claim 
exemption by virtue of c. 52 K. S. C., for the reason already 
given. If exempt at all it must be under Revised Ordinances, 
c. 45, s. 1, s.-s. 9.

Two questions then arise:
(1) Was this land within the protection of that section?
(2) Is this sub-section within the powers of the Legis

lative Assembly?
If the latter question is answered in the negative it will 

be unnecessary to consider the former.
The powers of the Assembly are based on the Orders-in- 

Council, which are tHfemselves limited by section 13 of chapter 
50, H. S. C. The power to legislate as the Assembly has hero 
done, must 1 think be given (if at all) by section 8 of the 
Order-in-Council of 26 June, 1883, “Property and Civil 
Bights in the Territories—subject to any legislation by the 
Parliament of Canada on these subjects.” I think that ex
emption of property from seizure under execution issued 
under the Judicature Ordinance of the Territories was 
prima facie within the powers of the Assembly.

Parliament had, however, in 1878, passed an Act dealing 
with the subject of homestead exemption, but because the 
provisions of that Act were framed with reference to a Real 
Property Bill, which was at the same time before Parliament, 
but which did not become law, the Homestead Exemption Act 
l>eoame practically inoperative and the Assembly then passed 
an Exemption Ordinance (No. 8 of 1885) of which chapter 45



HE CLAXTON. 205

lîvviscd Ordinances is a consolidation. When, however, the Judgment. 
Territories Heal Property Act, It. S. C. c. 50, became law on. McGuire, .1. 
the 1st January, 1887, the Dominion Homestead Exemption 
Act, consolidated as chapter 52, became operative. There 
was thereupon “ legislation by the Parliament of Canada on 
this subject,” and the Territorial Ordinances must not be 

inconsistent with, alter or repeal any provision ” thereof.
Is sub-section 9 of the Ordinance “inconsistent with” 

or does it “ alter or repeal any provision ” of the Dominion 
Act ? If it does, then 1 think it is ultra vires of the Assembly.

The answer to this is by no means an easy one. By the 
Dominion Act any man, who is owner in fee or for life, of 
land may by complying with the procedure there provided 
register it as a “ homestead,” “ to an extent not exceeding 
80 acres,” and when that is done certain consequences follow :

(1) It is exempt from seizure or sale under execution, or 
any Insolvency Act.

(2) It is inalienable by the owner, if married, without 
the consent of his wife (subject to an exception) if living, or 
if she is dead and there are minor children, without approval 
of a «I udge.

(!1) If not alienated at his death it descends to his widow 
for life or if no widow, to his minor children during their 
minority.

(1) Its homestead privileges arc not dependent on the 
continued residence on it of the homesteader.

The Ordinance deals only with exemption from sei
zure under execution, and not with the mode of descent or 
the owners powers of alienation, but exempts 1G0 acres.

It may be urged with considerable force that the Act and 
the Ordinance are consistent, for that the objects of the Act 
sire not merely to exempt from seizure, or sale, but also to 
secure it for the wife and minor children of the homesteader 
ami that, while 80 acres and no more were by Parliament con- 
si'l’Ted all that ought to be allowed to he so dealt with, and 
a certain procedure on the part of the projmsed honie- 
st'iidcr was made a necessary preliminary, it is not inconsis
tent therewith that a larger area (1G0 acres) should be ex-
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.1 udgin«-nt onij>tefl simply from seizure1 under execution, so long as the 
Mctiuire, .J land retained its character of being the debtor’s homestead.

For example, it might Ik1 said that Parliament might 
consistently have passed a subsequent Act exempting 1(10 
acres from seizure under execution as the Ordinance attempts 
to do, without such Act being inconsistent with, or altering, 
or repealing the former Act. It is this consideration which 
creates so much difficulty in my mind. 1 feel, however, that 
there is an inconsistency between the Ordinance and the Act; 
that Parliament has expressed its will that no more than HO 
acres should be exempt, and that for the Ordinance to say 
there shall l>e more exempt, is to say what is inconsistent 
with the expressed will of Parliament; that while Parliament 
requires a man desiring to protect his property from his credi
tors, to give distinct notice to all the world of his intention, 
and of the precise land to be so protected, bv formally regis
tering it as directed, and provides that as a condition of su 
securing protection he must at the same time submit to cer
tain limitations on his power of alienation, etc., for the Or
dinance to say he may have e> without giving such
notice and without submitting to such limitations, is to run 
counter to the will of Parliament.

Moreover, if the Ordinance is infra vires, then a man 
might own both 80 and MU) acres free from seizure under 
execution.

For these reasons, though not without some hesitation, 1 
have come to the conclusion that sub-section 9 is ultra vires 
of the Assembly.

1 therefore think that Mr. Justice Rouleau should be 
advised that the certificate of title should have endorsed 
thereon memorials of the executions in question; although in 
case of the omission to so endorse the land would by implica
tion be still bound (section til, sub-section e) by these execu
tions against the registered owner, Mr. Claxton; and further 
that the said land i» not exempted from the operations of 
the executions.

Richardson, Macleod and Rouleau, JJ., concurred.

9488
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Revised Ordinances is a consolidation. When, however, the Judgment. 
Territories Heal Property Act, R. S. C. c. 50, became law on McGuire, J. 
the 1st January, 1887, the Dominion Homestead Exemption 
Act, consolidated as chapter 52, became operative. There 
was thereupon “ legislation by the Parliament of Canada on 
this subject,” and the Territorial Ordinances must not be 
“ inconsistent with, alter or repeal any provision ” thereof.

Is sub-section 9 of the Ordinance “inconsistent with” 
or does it “ alter or repeal any provision ” of the Dominion 
Act? If it docs, then 1 think it is ultra vires of the Assembly.

The answer to this is by no means an easy one. By the 
Dominion Act any man, who is owner in fee or for life, of 
land may by complying with the procedure there provided 
register it as a “ homestead,” “ to an extent not exceeding 
80 acres,” and when that is done certain consequences follow:

(1) It is exempt from seizure or sale under execution, or 
any Insolvency Act.

(2) It is inalienable by the owner, if married, without 
the consent of his wife (subject to an exception) if living, or 
if she is dead and there are minor children, without approval 
of a J udge.

(J) If not alienated at his death it descends his widow 
for life or if no widow, to his minor children during their 
minority.

(4) Its homestead privileges arc not pendent on the 
continued residence on it of the homesteader.

The Ordinance deals only with exemption from sei
zure under execution, and not with the mode of descent or 
the owners powers of alienation, but exempts 1(50 acres.

It may be urged with considerable force that the Act and 
tlic Ordinance are consistent, for that the objects of the Act 
are not merely to exempt from seizure, or sale, but also to 
secure it for the wife and minor children of the homesteader 
ami that, while 80 acres and no more were by Parliament con- 
H'lerod all that ought to be allowed to be so dealt with, and 
a certain procedure on the part of the proposed liome- 
!‘b ii'b-r was made a necessary preliminary, it is not inconsis
tent therewith that a larger area (1(50 acres) should be ex-
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Judgment cmpted simply from seizure under execution, so long as the 
McGuire, .1 land retained its character of being the debtor’s homestead.

l or example, it might be said that Parliament might 
consistently have passed a subsequent Act exempting 1(10 
acres from seizure under execution as the Ordinance attempts 
to do, without such Act being inconsistent with, or altering, 
or repealing the former Act. It is this consideration which 
creates so much difficulty in my mind. I feel, however, that 
there is an inconsistency between the Ordinance and the Act; 
that Parliament lias expressed its will that no more than 80 
acres should be exempt, and that for the Ordinance to say 
there shall lie more exempt, is to say what is inconsistent 
with the expressed will of Parliament; that while Parliament 
requires a man desiring to protect his property from his credi
tors, to give distinct notice to all the world of his intention, 
and of the precise land to be so protected, bv formally regis
tering it as directed, and provides that as a condition of so 
securing protection be must at the same time submit to cer
tain limitations on bis power of alienation, etc., for the Or
dinance to say he may have exemption without giving such 
notice and without submitting to such limitations, is to run 
counter to the will of Parliament.

Moreover, if the Ordinance is inlra vires, then a man 
might own both 80 and 160 acres free from seizure under 
execution.

For these reasons, though not without some hesitation, 1 
have come to the conclusion that sub-section 0 is ultra vires 
of the Assembly.

1 therefore think that Mr. Justice Rouleau should fo
nd vised that the certificate of title should have endorsed 
thereon memorials of the executions in question; although in 
case of the omission to so endorse 'the land would by implica
tion be still bound (section (11, sub-section e) by these execu
tions against the registered owner, Mr. Claxton; and further 
that the said land i> not exempted from the operations of 
the executions.

Rîciiardson, Macleod and Rouleau, JJ., concurred.
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T1IK QVKEN v. MILLS alias MILLET.

Crown cumi return, d—Perjury—Evidence—>1 udye * note*.

Held that, on tin* trial of a chitrgi- of perjury, the proiluetion of a 
hook purporting to contain full note» of the evidence taken by 
the trial Judge (who was proved to have actually taken not»1») 
in the case in which the perjury was alleged to have been com
mitted, and proved to b - in the Judge's handwriting, and to be 
signed by him, afforded, in view of the N. \V. T. Act, ». till, t 
proper and sufficient evidence of the statement in respect of which 
the perjury was assigned.

[Court in Ihiiic, December Dili, I SOIL

The trial of this cast* took place before Wet more, J., 
who reserved a question for the consideration of the Court 
in bane. The facts, the question reserved and the points 
involved fully appear in the judgment.

The question was argued on the 3rd December, 1890.
J. It. Continan, for the Crown.
/V. 1\ Darin, for the prisoner.

[December 5th, 1800.]

The judgment of the Court (Richardson. Macleod, 
Rut i.k.u\ Wetmore and McGuire, JJ.) was delivered by

Macleod, J.—This is a Crown case reserved by Mr. 
•I ustice Wetmore at the last sittings of the Court of the 
•Imlieial District of Northern Alberta at Calgary.

The ease is stated by the learned Judge as follows:
The prisoner, George Mills alia.- George Millet, wai 

nvieted of the offence of perjury on the 14th day of 
November instant before the undersigned Judge of the 
Supreme Court of the North-West Territories and the undcr- 

"*d Justice of the Peace in and for the said Territories

t it. s. c. c. so.
VOL. I.—T. L. RKVTS. 23

Statement.
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with the intervention of a jury of six, at Calgary in the 
Judicial District of Northern Alberta.

The perjury was alleged to have taken place at a trial, 
before the Honorable Mr. Justice Rouleau and A. E. Skel
ton, Esquire, a Justice of the Peace for the North-West 
Territories, with the intervention of a jury of six at Cal
gary on the twelfth day of July last, of a charge against one 
Robert Scott, charged with unlawfully, wilfully, and with
out lawful excuse refusing and neglecting to provide for his 
wife necessary food, clothing, and lodging for sustenance, 
support and nourishment; wherein the prisoner was called 
and sworn as a witness for the defence. The charge against 
Scott, the trial before Rouleau, J. and Mr. Skelton and 
the jury, the fact that the prisoner was called as a wit
ness on such trial for the defence and that he wras duly 
sworn were all duly proved.

For the purpose of proving that the prisoner swore to 
the statement alleged to be perjured, the Crown Prosecutor 
produced a witness, who was present at the trial, and was 
proceeding to prove by him what the prisoner swore to on 
that trial, when the prisoner’s counsel took the objection 
that as the Judge was required by law to take full notes 
of the evidence or to cause the same to be taken, those notes 
and those notes only, were the only evidence that could lie 
received of what the prisoner swore to. The Crown Pro
secutor assented to the proposition that these notes were 
evidence of what the prisoner swore to, hut he claimed ;hat 
they were not the only evidence that was admissible of that 
fact.

A hook was then produced which was proved to be Mr. 
Justice Rouleau’s note hook in criminal cases. 'Phis book, 
upon being opened at a certain page, had the following 
entry:

“The Queen v. Scott. Refusing to provide for his 
wife. Calgary, 12th July, 1890. Present Hon. Mr. Justice 
Rouleau and A. E. Skelton, Esquire, J.P.”
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The book from that point proceeded with entries which Judgment, 
appeared on their face to be full notes of the evidence and McLeod, J. 
proceedings at that trial. They purported to be signed at 
the end by Mr. Skelton, and Rouleau, J., and they con
tained what purported to be notes of the evidence of the 
prisoner given at that trial. All these entries and notes 
were proved to be in the handwriting of Rouleau, J., the 
signature of Mr. Skelton at the end was proved to be his 
handwriting and the signature of Rouleau, J.. at the end 
was proved to be his handwriting. It was also proved that 
Rouleau, J., took notes at the trial of the case of the 
Queen against Robert C. Scott, and there was* no evidence 
that any other person or authority took notes at such trial.
These entries and notes so proved were tendered in evi
dence. The counsel for the prisoner objected to the re
ceipt thereof on the grounds that they were not properly 
identified; that no person could identify them except 
Rouleau, J., who wrote them, or some person, who was 
looking over his shoulder all the time he was writing them; 
that these notes might not he full notes and, for all that 
appeared in evidence, the Judge have caused the full notes, 
required to be taken, to be taken by somebody else.

The evidence was received and these entries and notes 
read. There was no other evidence of what the prisoner, 
swore to at the trial of the cause of The Queen against 
Robert C. Scott; and the jury were directed that what ap
peared in these notes as the evidence of the prisoner or pur
porting to be so was conclusive evidence of what he swore 
to at that trial.

The prisoner was found guilty and sentenced upon con
viction to be imprisoned for three years in the Manitoba 
Penitentiary; but, it having been determined to reserve the 
question of law which arose at the trial for the considera
tion of the Justices of the Court for Crown Cases Reserved, 
execution of the sentence on such conviction w'as respited, 
until such question had been considered and decided, and 
the prisoner was in the meanwhile committed to the eus-
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tody of the Nortli-West Mounted Police Force in the police 
guard room at Calgary.

The question of law so reserved is whether the notes 
of Hovlkav, J., were properly received in evidence.

It is the opinion of the Court that the learned Judge 
was right in receiving in evidence the notes of Mr. Justice 
Rouleau, as they appeared to him by suflicicnt evidence to 
he the full notes of the evidence taken by Mr. Justice 
Rouleau, in the case of The (Jueon v. Scott, as prescribed hv 
section 0Î» of the North-West Territories Act. t

The conviction is therefore affirmed.
Courir I inn sustain ett.

• ‘The Judge slmll upon every such trial take, or cause to lie taken 
down in writing, full note-; of the evidence and other proceedings 
thereat ’ See /fry/, v. Kiri I No. 2». supra 23. pp. 28. 20, 44. 45. 01. 02.
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THE QUEEN v. SALTEK10.

THE QUEEN v. McKEXZlK.

THE QUEEN v. Tl'llULTY.

H'. V. .4 ct—Intoxicants— Permit — Municipal Ordinance — Hy-lmr— 
Licenses — Motrin — Places of publie resort — Places irherc liquid 

refreshments arc sold—License fee—Excessive amount—Police regula
tion—Revenue*

Tliv North-Went Territories Art, t s. 02, enacts inhr alia that no 
intoxicant shall In* imimrted into the Territories, or be sold, cx- 
vhanged, traded or „ or had in possession therein, except
Iiy special permission in writing of tin* Lieutenant-Governor. 

Tin' Municipal Ordinance J authorizes municipal councils to make 
by-laws for licensing, regulating, and governing, inter alia, hotels, 
places of public resort. and places where liquid refreshments are 
sold: and for fixing the sum to be paid for a license.

Held, that a permit from the Lieutenant-Governor did not use 
the holder from a compliance with a municipal by-law passed 
under the above mentioned provision of the Municipal Ordinance. 

IhId, that, assuming that the power to impose a license under the 
Ordinance was intended as a power to make a police regulation and 
not for the purpose of raising a revenue (but semble, contra. St 
a by-law imposing a license fee of $100 was valid as against the 
objection that the fee was excessive.

[Court in banc, December 2nd, 1800.

Convictions in these three cases were returned to the 
Court in pursuance of writs of certiorari. Motions to quash 
the convictions were made in each case. The three motions 
were argued together. The facts and jmints involved 
appear in the judgment.

d. It. Coat iff an, for the motions.
A\ P. Darin, contra.

t It. S. c. c. BO.
t Municipal Ordinance It. (). (1888) c. 8, s. <58, b. s. 34, ns amend- 

‘•'I I ' Ordinance No. 10 of 1880. s. 4.
S See Orders-in-Couneil 1877. s. 4. anti* p. xiii.: 1883, s. 4, ante 

!’• xv'-: •r»4 55 V. (1801) c. 22, s. 0, substituting new s. 13 in It. S. 
<'. .0, b. 13, g.-t. Ed.

Statement.
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.ludgtm-nt, 

W(*tmore, .1.

( December 2nd, 1890.]

The judgment of the Court (Richardson, Macleod, 
Rovleav. XVetmore and McGuire, JJ.) was delivered by

Wetmore, ,1.—The defendant Joseph Salterio was eon- 
vieted before J. 1). l^all'erty, Esquire, a Justice of the Peace, 
for that he was, within the limits of the municipality of the 
town of Calgary, a keeper of a hotel, known as the Grand 
Central Hotel, without having obtained a license, contrary 
to the provisions of a by-law of the said municipality.

Colin McKenzie was convicted before the same Magis
trate for keeping a place of public resort, known as the 
Park Hotel, within the limits of the said municipality with
out license, contrary to the provisions of the same by-law.

And Patrick Tumulty was convicted before the saint; 
Magistrate for keeping a place where liquid refreshments 
were sold within the said limits without license, contrary to 
the provisions of the same by-law.

The convictions and proceedings were brought into this 
Court by a writ of certiorari issued in each ease and appli
cation was made to quash the convictions. For convenience 
the applications to quash the three convictions were heard 
together.

A number of objections were in the first instance taken 
to the convictions but they were all abandoned during the 
progress of the argument, except two to the convictions 
against Salterio and McKenzie, and one to the conviction 
against Tumulty.

The by-law in question was passed under the authority 
conferred by sub-section 34 of section 68 of the Municipal 
Ordinance, as amended by section 4 of Ordinance No. 19 of 
1889, which provides that the Town Council may make 
by-laws for “licensing, regulating and governing livery 
stables, sale stables, feed stables, refreshment houses, pub
lic boarding or lodging houses, hotels and places of public 
resort, or accommodation or amusement, places where liquid 
refreshments are sold and private boarding or lodging hou.-es
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where at least four boarders or lodgers arc kept and for fix- Judgment, 
ing the sum to be paid for a license for exercising any or all Wetmore, j. 
such callings within the municipality and the time the license 
shall be hi <orce.”

This by-law provided that “ every keeper of a * * * 
hotel * * * place of public resort * * * a place
where liquid refreshments are sold ” within the limits of the 
municipality should obtain a license in the manner therein 
directed and fixed the fee to be paid therefor at one hun
dred dollars. It was proved in evidence that Salterio and 
McKenzie each held a license or permit from Ilis Honor 
the Lieutenant-Governor, authorizing each of them to im
port into the Territories a certain specified quantity of beer 
of a certain alcoholic strength and to have the same in his 
possession in his hotel; that is Salterio to have it in the 
hotel known as the Grand Central Hotel and McKenzie in 
the hotel known as the Park Hotel, and to sell and dispose 
of the said beer in their respective hotels for consumption 
there and not elsewhere. These permits were granted upon 
certain conditions, among which were that each party shall 
continue to keep his “ said premises as a reputable hotel 
and keep provided therein separate bedroom accommodation 
for not less than twelve persons, and, in connection with said 
premises, proper stable accommodation for not less than 
five horses and shall conform to and abide by all the by-laws, 
rules and regulations respecting hotels of the municipality, 
in which the said premises may be situate.”

It was contended, on behalf of Salterio and McKenzie, 
that this permit which they each so held relieved them from 
the necessity of complying with the by-law and taking out 
license; that this permit was in itself a license to keep their 
respective hotels and, having been issued by His Honor the 
bieutenant-Govemor, was issued by an authority superior 
to that of the Town Council of Calgary and wras an answrer 
1'» the prosecutions. The authority of the Lieutenant-Gov- 
« i nor. to grant permits for the importation and sale of 
intoxicating liquor, is obtained under the provisions of sec- 
' h !)2 of the North-West Territories Act, which enacts that
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.Tmlgim-nt. no intoxicating liquor or intoxicant shall he “imported or 
Wetmon», .1. brought into the Territories from any province of Canada 

or elsewhere or be sold, exchanged, traded, or bartered or 
had in possession therein, except by special permission in 
waiting of the Lieutenant-Governor.”

There is no authority then conferred upon the Lieu
tenant-Governor to override or in any way to alTect a by-law 
lawfully passed under the provisions of the Ordinance, nor 
does the Lieutenant-Governor by the permits.in question 
attempt to do so. On the contrary, he makes it a condition 
that the party holding the permit shall conform to the 
by-laws. I think therefore there is nothing in this objec
tion.

The next objection goes to all convictions. It was 
urged that the power to license in these cases, conferred 
upon the municipality, was in the nature of police regula
tions and not for the purpose of raising a revenue, and that 
the license fee provided is excessive, and that therefore the 
by-law is bad. It was urged that, because sub-section 1 of 
section (18 of the Municipal Ordinance authorized the Coun
cil to pass by-laws for “ the raising ot its revenue by assess
ment upon real and personal property and income,” the 
raising of a revenue bv such assessment was the only source 
of revenue for municipal purposes contemplated by the 
Legislature, and therefore that the licensing powers con
ferred by sub-section 34 and other sub-sections of section 
(18 were not with a view to raising a revenue. 1 am by no 
means prepared to assent to that proposition; but it is not 
necessary for me to express any decided opinion on that 
point, as I am of opinion that, assuming the powers to be in 
the nature of a police regulation, the fee is not excessive so 
as to render the by-law bad. The powers conferred upon 
municipalities in the North-West Territories with respect 
to these licenses are not new; they are similar to powers con
ferred upon municipalities in other parts of Canada, which 
have been exercised there for a great number of years. In 
many instances the fee exacted has been much greater than 
that provided by the by-law in question. It seems to me
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that it is too late to set up that a fee of one hundred dollars 
too much to Ik? exacted for such a license, if it could 

ever have been successfully urged. The Court seems to have 
been influenced by a consideration of this kind in lie Neilly 
el aV where they held a license fee of three hundred dol
lars for keeping a billiard table to be not excessive. In 
thi- Canadian Laxv Times, vol. X. (1890), p. 1 TO, it is stated 
that the Supreme Court of Canada have held in Pi neon v. 
The Heeorder'x Courir that a bv-lnw of the city of Montreal 
exacting a fee of two hundred dollars for a license to sell, 
at a private stall, meat, fish, vegetables, or provisions usually 
sold in markets is valid. This case seems to have arisen 
under the powers conferred upon the City Council of Mon
treal to pass by-laws under sub-sections 27 and 31 of sec
tion 123 of 37 Vic. c. 51 of tin Province of Quebec. In 
scrutinizing these provisions it seems to me that, if it can 
he successfully claimed that the powers in question in these 
cases conferred upon municipalities in the North-West Ter
ritories are police regulations only, a fortiori those conferred 
mi the City Council of Montreal which I have referred to 
are police regulations. If a fee of two hundred dollars is 
rot considered excessive under those sub-sections of the 
Quebec Act, I cannot hold that a fee of one hundred dollars 
is excessive under the sub-section of the Ordinance.

I think the rules ought to he discharged with costs.

Pules discharged with costs.

'•'!7 V. C. Q. R. 289. ‘Subsequently reported 17 S. C. R. 493.

Judgment 
Wetmcre, J
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Statement.

THE Ql'EEN v. FARttAK.
Habeas cor/ws—Practice—Uispensiny with issua of writ—Discharge of 

prisoner without briny brought up—Parties to be served—Conviction 
—hard labor—Duplicity.

A conviction, which attaches hard labor to imprisonment in default 
of there being sufficient distress to levy the tine imposed, is bail.

A conviction which charges an offence on two separate days, charges 
two distinct separate offences, and, if it be a case where s. 20 of 
the Summary Convictions Act t applies,J is bad; a warrant of com
mitment based on such a conviction is consequently bad.

It is a usual, convenient and established practice that a rule nisi to 
shew cause why a writ of habeas corpus should not issue should 
also require cause to be shewn why, in the event of the rule being 
made absolute, the prisoner should not be discharged without 
the actual issue of the writ of habeas corpus and without his being 
personally brought before the Court ; but in order that the rule 
may be made absolute in this form; the magistrate, the keeper 
of the prisoner, and the prosecutor should all be served with the 
rule nisi, or at least be represented on its return.

[Court in banc, December 3rd, 1890.

The facts and the points involved appear in the judg
ment.

C. C. McCaul, Q.C., moved «absolute a rule nisi granted 
by Maeleod, J., returnable before the full Court, for a writ 
of habeas corpus to bring up the body of Thomas Farrar nr 
in the event of the rule being made absolute that the pri
soner should be discharged without the writ of h alien a 
corpus actually issuing, and without his being brought be
fore the Court, on the ground that the warrant of committal 
was invalid on its face, inasmuch as the conviction on which 
the warrant was based, and which was recited in it was bad 
as (1) being for two offences; (2) ordering the fine to he 
levied by distress; and (3) awarding in default of distress 
imprisonment for three months with hard labor, to begin 
after the expiry of the substantive term already awarded.

D. L. Scott, Q.C., for the magistrates and the gaoler.

t R. S. C. c. 178. See now Crim. Code, s. 84.r>, s.-s. 3. 
t Which is not always the case when the proceedings are under 

provincial or territorial legislation, e.y., Liquor License Ordinance 
< O. (1898) c. 89, s. 102.
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[December 3rd, 1890.]

The judgment of the Court (Richardson, Macleod, 
Rouleau, Wktmore and McGuire, JJ.) was delivered by

Wetmore, J.—An order nisi was made by my brother 
Macleod in this matter requiring all parties concerned to 
slu-w cause at this term why a writ of habeas carpus should 
not issue, directed to Richard Burton Deane, Superinten
dent of the North-West Mounted Police Force at Leth
bridge, to have the body of Thomas Farrar before this Court, 
and why, in the event of the rule being made absolute, the 
said Thomas Farrar should not be discharged without the 
writ of habeas carpus actually issuing and without his being 
personally brought before the Court.

A duly verified copy of the warrant of commitment, 
under which Farrar is held in custody, was read at the argu
ment, by which it appears that he was committed by two Jus
tices of the Peace by virtue of a conviction against him for 
an alleged offence or offences against the Indian Act.§ The 
commitment is clearly bad. The conviction is set forth in 
tins document, and it alleges that Farrar was convicted 
for that he, on the twenty-fifth day of October, did sell 
intoxicants to “ Cree Woman,” an Indian, and to “ flood 
Killer,'* an Indian; and for that, on the twenty-sixth day 
of October, he did sell intoxicants to the said Cree Wo
man " and the said “Good Killer”; and that it was adjudged 
that for his offence he should be imprisoned in the Guard 
Room of the North-West Mounted Police, at Lethbridge,and 
there kept at hard labor, for six months; and also that he 
should forfeit and pay three hundred dollars; and that he 
should pay the prosecutor Jarvis the sum of seven dollars and 
twenty cents costs; and that if these sums were not paid 
forthwith they should be levied by distress and, in default 
1 f sufficient distress, that he should be imprisoned in the 
wid Guard Room, and there kept at hard labor, for the 
term of three months, to commence from the expiration of 
the six months, unless the said sums were sooner paid ; and

Judgment.^ 
Wetmore, .1

U. 8. C. c. 43, s. 94, as amended by 51 Vie. (1888) e. 22, a. 4.
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rfhidgtm-nt. the- warrant, after reciting the conviction substantially aa 
Wntmore, J. 1 have set it out, conimanded the constables and peace offi

cers to convey the said Farrar to the said Guard Room, 
and commanded the keeper thereof to receive him into his 
custody there, and there imprison and keep him at hard 
labor for the term of six months.

It was admitted at the argument by the learned coun
sel for the magistrates, and there can lx- no doubt, that the 
conviction as set forth is bad for awarding imprisonment 
for three months with hard labor in default of distress. Ii 
I merely mention this, but do not base my judgment upon 
this defect, as the warrant in question did not commit the 
party to custody for the three months in default of distress; 
and it is not necessary to expre.ss any opinion as to the 
effect of that defect, as the conviction as recited is clearly 
bad for a cause, which goes to the root of the whole impri
sonment and penalties awarded. The sales on the 85th and 
26th days < f October, although to the same parties, wen- 
two separate and distinct offences, and for each offence 
Farrar would be liable to the full penalties provided for such 
an offence. Section 26 of the Summary Convictions Actf 
provides that “every complaint shall be for one matter of 
complaint only, and not for two or more matters of com
plaint, and every information shall be for one offence 
only, and not for two or more offences.” This provision 
of the Act is very plain and positive. If an information can 
only be laid for one offence, it is very evident that a person 
can only be convicted of one offence. A person cannot be 
charged with one offence and convicted of two offences. The 
conviction as set forth in the warrant is bad, and conse
quently the warrant, which is founded upbn such a convic
tion, is bad and the order nisi for a habeas corpus should he 
made absolute.

Having arrived at this conclusion, the next question 
which arises is whether the other part of the application

I! See Hep. v. Mathewsoii, ante p. 1U8; The Summary Convic
tions Act, It. S. C. c. 178, s. 07; Crin». Code, ». 872.
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t-lmtilil lie granted, and the prisoner discharged, without the 
writ of Imbeds r.r/ms actually issuing and without his be
ing personally brought before the Court. The prisoner's 
i-i'im-el. in taking out the order nisi in these terms, was 
anting in accordance with the established practice; and it 
i> .jiiite open to the Court to make an order in this case, 
in an (irdanee with the terms of the application, cause hav
ing l.een shewn against the rule, provided that the practice 
li;i> been in other respects complied with. The text of 
IV1' y on Convictions, (5th edition, 409, is fully borne out 
In 'nine of the authoiities cited in the notes thereto, which 
I have examined. This practice is also stated to have been 
in use before the recent Crown Office Hides in England in 
Short & Mcllor's Crown Office Practice, 351. This is 
a practice, however, which has merely been adopted 
by the Courts for convenience. It has not been prescribed 
in any other way; and before we are called upon to exercise 
tin' power of discharge at this stage the practice should be 
strictly followed. The practice in these cases has been to 
serve the rule on the magistrates, the keeper of the prison, 
am! the prosecutor; see K.r parte Jachlin,l and Paley on 
Convictions, fith edition, 409, note (//). The order nisi 
wii- served only on Superintendent Deane, as keeper of the 
(inai(I Room, as appeared by the affidavit of service, but as 
tin magistrates appeared by their counsel at the argument 
tin 'mission to serve them is cured. But the prosecutor Jarvis 
ha> not been served and no ]>erson appeared for him. The 
pri "lier cannot therefore be discharged at this stage.

The motion to make the rule absolute will be adjourned 
i" • ggnd January next, to admit of the prosecutor being 
served.

On January 22nd, 1891, the rule was made absolute on 
the terms asked.

Unie absolute.

- I* ft !.. MB; 1 New Hess. Cas. 280; 13 L. J. M. C. 139: K 
C h tmm It. v. Fytche, 8 Jur. 576.

Judgment. 
Wet mere, .1,
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Not»'. Noth—In the report in the Law Journal of Ex parte Jacklin (1844),
supra, there is on p. 140 the following note by the Reporter: “ This 
«•ourse has been adopted in several recent vases, in order to save the 
expense of bringing up tne prisoner. it no cause be sliewu
then a writ of habeas corpus must issue; but considering that the 
expense of bringing up the prisoner. If no cause be shewn 
and also that the conduct of the magistrate in not adopting the 
reasonable course of shewing cause upon such a rule, might 
materially influence the opinion of the jury in the event of the 
warrant being held to be defective and an action being brought, it 
seems to be the more discreet course to snew cause.

In \re Hull i(1846), 1 Bail Ct. R. (Saunders & Cole), 141; lô L. 
J. Q. B. 235; 8 Jur. 827; Wightman, J., said: “ I must treat the case 
ns if the party had been really brought up upon the habeas corpus 
and everything which now appears on affidavits hud been stated 
upon u return.'*

In Ex parie Epainiilon (1854), 2 E. & B. 717; 23 L. J. M. C. 44, 
the Court observed, that this course was a usual and convenient 
course, as it saved expense. In all those cases the rule was in 
substantially the same form as the present case.
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SEX8M1TH v. MI RPHY ET AL.
Scir trial—Newly disconrod cridinci‘—Appeal—Amendment of notice.

As a general rule on the argument of an appeal leave to amend the 
notice of appeal will be given only for the purpose of correcting 
« rrors of dates and other trifling matters and on special terms. 

The circumstances discussed under which a new trial will be grant
ed or refused on the ground of the discovery of fresh evidence.

\Court in banc, June 2nd, 1801.

Action of detinue for two horses — Defence (1) tra
verses; (2) the horses the property of the defendant Ross, 
subject to the terms of a “ lien note ” given by defendant 
Murphy.

The defendant Ross was a rancher, the plaintiff a 
builder. It was agreed between them that plaintiff should 
put up a building for Ross faking at the time of the agree- 
nieiit the horses in question as payment; that they should 
be allowed to run on Ross’ ranch at plaintiff’s risk till plain
tiff vms ready to take them away. After plaintiff had com
menced the work, Ross sold the horses to defendant Murphy, 
part of the price being secured by a lien note.

The case was tried at Calgary, on the 27th November. 
1890, before Wetmore, J., without a jury.

•/. If. Costigan, for the plaintiff.
/'. J. Nolan, for the defendant Ross.
H. Care, for the defendant Murphy.

[November 27th, 1890.]
Wetmore, J.—I find that the property in question was 

f-eld absolutely by the defendant Ross to the plaintiff, and 
that it was agreed between Ross and the plaintiff that from 
the time of such sale that the horses should be kept in Ross’ 
premises and that such possession by Ross should be as 
hiilee for the plaintiff, that is, I accept the plaintiff’s version 
of the transaction, and I hold that this is a sufficient accep
teur and receipt under the Statute of Frauds.

Statement.
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Judgment. 

Wet more, .1.

I VOL.

I find for the plaintiff on all the issues and order and 
direct judgment to he entered for the plaintiff for $2 dam
ages and costs against both defendants.

As lxdwcen the defendant Murphy and the defendant 
ltoss I find that the defendant Murphy is entitled to 
indemnity as against the defendant boss, and 1 do order 
that judgment he entered in favor of the defendant Murphy 
against the defendant Boss for $500. and his costs of defend
ing this action, including a Counsel Fee of $80, but no ex
ecution to be issued on such judgment without leave of a 
Judge obtained by application at Chambers. If the defen
dant Boss on or before the 2nd January next retire the lien 
note given by Murphy to him now in the Imperial Bank, 
and give the said note up to Murphy to be cancelled, and pay 
the amount of the judgment and costs awarded to the plain
tiff and the costs awarded to the defendant Murphy, he may 
apply to a Judge in Chambers to bave satisfaction of the 
judgment entered at his cost. If he fail in any of these 
conditions the defendant Murphy may apply to a Judge 
in Chambers to have execution issued on his judgment 
against Boss for such amount as the Judge may on hearing 
the parties determine to be sufficient to keep him Murphy 
indemnified and harmless. Nothing in this order as between 
the defendant is to affect the plaintiff in any way.

The defendant Boss appealed, moving for a new trial, 
on the ground of the discovery of fresh evidence on his be
half since flic trial. The defendant Boss having made an 
assignment for the benefit of his creditors to \V. J. 0. Bon
di ier. an order was made allowing the assignee to proceed 
with the appeal.

The appeal was heard on the 1st June. 1801.
IK /,. Scoff, for Rouchicr (assignee of defendant Boss) 

the appellant.
•/. 11. Cosfitjan, for respondent.
Scoff, Q.C.—At the time of the conversation between 

Boss and Sexsmith. upon which the latter relies as consti
tuting an agreement, there was no completed agreement
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l» twwn them. On the day on which the alleged bargain was 
made there was not a complete bargain as the time for com- 
plction of the house was not agreed upon. There was no 
acceptance and receipt of the goods within the 17th section 
of the Statute of Frauds.

( 'ostigan objected that the only ground of appeal stated 
was that of the discovery of fresh evidence.

Scott, Q.C., then moved for leave to have the notice of 
appeal amended by' inserting the grounds he had taken.

After an adjournment:—
JiicHARDSON, J.—We have been looking up the author

ities and we find that leave to amend a notice of appeal has 
been given only for the purpose of correcting errors of 
date» and other trifling matters and on special terms. It 
appears to us that here the appellant asks for something 
never intended when the notice was given; that he asks leave 
to introduce grounds for reversing the judgment of the 
trial Judge in addition to the grounds set out in the pre
sent notice, and that it is not merely a question of setting 
out grounds more fully or correctly them disclosed in the 
notice. Therefore, and having in view the time that has 
'•lapsed since the judgment was given and the delay involved 
if tin- amendment be allowed, and the fact that the interests 
ol -ither parties are involved, the Court does not consider 
this a case in which the amendment should be allowed.

Scott, Q.C., continuing:—The affidavits show that a 
number of witnesses named were necessary and material for 
appellant at the trial of the action; that the appellant was 
n- aware that any of these witnesses were material or were 
in possession of any knowledge whatever relating to any 
"l ’lie matters in question until after the trial of the action. 
T -* ** affidavits contradict important parts of the evi- 
'!• given in behalf of the respondent at the trial; I contend 
tl -1 ~how sufficient grounds for a new trial. Anderson v. 
Tin,as}

*30 L. T. 711.
VOL. I.—T.L.REPTS. 21

Argument.
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Costigan: The evidence contained in the affidavits read 
is not sufficient to justify the Court in disturbing the ver
dict of the Court below. D amble v. Cobmrp and Peterburo* 
R. R. Co.2 The rule there laid down is as follows:

In applications to open up proceedings by way of re
view, on the ground of newly discovered evidence, it is neces
sary for the party applying to establish (1) that the evidence 
is such that if it had been brought forward at the proper 
time it might probably have changed the result; (2) that at 
the time he might have so used it neither he nor his agents 
had knowledge of it; (3) that it could not with reasonable 
diligence have been discovered in time to have been so used; 
and (4) the applicant must have used reasonable diligence 
after the discovery of the new evidence.

The whole issue was whether there was a sale and deliv
ery of the horses, and from the beginning of this alleged 
new evidence to the end there is not one solitary word to 
the point. It is attempted by White’s affidavit to discredit 
Jackson’s evidence as to the conversation and to corroborate 
defendant; it is the same old evidence, they simply propose 
to put in another witness upon it. Even admitting fliat 
this affidavit of White’s is correct or even admitting that 
they could not have got him at the trial there is no rea
sonable probability that the verdict would have been differ
ent. The affidavit of Morgan is simply an attempt to corro
borate Boss and discredit Skirving; there is nothing new in 
it. The affidavit of McArthur seeks to discredit the evidence 
of Sex smith, and MeComb seeks to discredit it ns to the 
value of work done. The discovery of new corroborative evi
dence is no ground for a new trial. Fawcett v. Mother sell? 
Hooper v. Christoe,4 Repina v. McllroijMcDermott v. Ire- 
son* Nor is the discovery of evidence to impeach the testi
mony of a witness examined at the trial. Repina v. Hamil
ton et at.,1 Dickinson v. Blake* Shields v. Boucher.9

• 2ft Grant <*h. It. 121. p. 123. *14 V. C. <’. I». 104. *14 C.
C P. 117. 5in V. C C. P. 110. W8 V. C. Q. B. 1. *10 V. C. C. 
P. 340. *7 Brown P. C. 177. M DeG. & 8m. 40.
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Scott, (J.C., in reply : As to the contention that appel- Argument, 
hint has not brought this case within the principles laid 
down in Durable v. Cobmrg and Petcrboro9 11. II. Co.,- 
the case need not be brought within the principles sub
mitted. The verdict depended upon corroborative evidence 
nml the weight of corroborative evidence being on the side 
of Sex»mith, Sexsinith got the verdict. We can now give 
much corroborative evidence on the other side. In such a 
ease a new trial will be granted. Shields v. IloucherLewis 
v. Trussler,10 Price v. (Jrifjin.n

If there is the possibility of a slight difference in the 
weight of evidence disturbing the verdict it brings us within 
the “reasonable probability of the verdict being different.”
It is contended that some of the cases cited lay down the 
principle that a new trial will not be granted merely upon 
the ground of discovery of fresh corroborative evidence.
Where any fresh evidence is given on either side it must be 
corroborative evidence; that referred to in Robinson v. 
liapelje,12 is nothing more than corroborative evidence. It 
is also erntended that the evidence of none of these wit- 
noses hears upon the question of the bargain and sale.
S, x-mith's contention is that there was a bargain and sale 
ai a certain time, that there was a constructive delivery, 
that there were expressions made use of on certain occasions 
by Ross which might be construed to be constructive deliv
ery. If we can destroy these alleged admissions we may pos- 
dhly destroy the whole case. Fawcett v. Mothersell,3 Mc- 
Ihrmott v. Treson,9 and Regina v. Mcllroy,B simply lay down 
tin- principle that a new trial will not be granted on the 
ground alone of corroborative evidence. In Regina v. Ham
id on 7 where it is decided that an intention to impeach the 
testimony of witnesses is no ground for a new trial, the 
principle is too broadly laid down. Hooper v. Christoe * 
f Hows the general principle and is no authority against 
appellant’s contention.

"12 C. L. R. 727. “1 Moll. 401. **4 V. C. Q. B. 280
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Argument. Wo have shown at least as far as White’s evidence is 
concerned that we could not possibly have got the evidence 
before, and that such evidence might have been sufficient 
to have turned the scale, and as to the other witnesses if 
there lias not been due diligence exercised it is not the de
fault of the defendant but the default of his solicitor.

[June 2nd, 1891. j

The judgment of the Court (Richardson, Macleod, 
Rouleau, Wktmore, and McGuire, JJ.) was delivered by

Richardson, J.—In this case we are unanimously of 
opinion that the appeal must be dismissed.

It has struck me in going through the case, and in this 
1 am expressing my personal views, that the only material 
which deserves consideration on the present motion is that 
contained in the affidavit of White, who drove with the 
two Jacksons, plaintiff’s witnesses, and defendant Ross, and 
who, being present throughout the entire conversation 
between the Jacksons and Ross, and near enough to hear all 
that was said and sure he would have heard such had it 
occurred, did not.

Now, assuming such statement to have been made on 
the witness stand at the trial, is it the only reasonable con
clusion to be arrived at that the Judge would have found 
the opposite of what he did? 1 think not, because even had 
the Jacksons not been called there was evidence pro and 
con properly submitted to justify the finding complained of 
as to the facts in dispute, and had White been a witness at 
the trial and stated just what he has in his affidavit the 
finding of the trial Judge would be justified.

In The Commissioners for Railways v. Brown,1* Lord 
FitzGerald in giving judgment adopts the rule laid down 
by Tindal, C.J., 50 years ago, “ that where the question is 
one of fact, and there is evidence on both sides properly 
submitted to the jury, the verdict of the jury once found 
ought to stand; and that the setting aside of such a verdict

13 Ap. Cas. 133; 57 L. J. V. C. 72; 57 L. T. 805.
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should be of rare and exceptional occurrence.” That was Judgment, 
mi action for negligence in New South Wales, the verdict Richardson, J. 
was for the defendant; the majority of full Court held that 
the verdict was contrary to the weight of evidence, but they 
were reversed on appeal because there was evidence at the 
trial to justify the finding.

The appeal is dismissed with costs.

Appeal dismissed with costs.

PARSONS ET AL. v. HUTCHINUS.

sheriff's fer»—Right to demand in advance—Ft. fa.—Whether ft. fa. in 
sheriff's hands for execution—Effect of directions or statements to

Tin- meaning and effect of the Judicature Ordinance K. O. (188NI 
c. 58, s. 4611, providing for the payment to officers in advance of 
the fees and allowam es fixed by tariff, discussed.

Semble, a sheriff is not under that section entitled to demand in 
advance his charges for mileage or seizure before executing a 
ft. fa. goods.

Held, that the finding of the trial Judpr, that the conduct of the 
first execution creditor’s ndvmate did not have such effect that 
the execution was not originally placed, or had ceased to be, in 
the sheriff's hands for execution, was justified by the evidence.

[Court in banc, December 10th, 1891.

This was an interpleader issue tried before Richardson 
J., without a jury.

Parsons et al., the plaintiffs in the issue, and Hutchings, 
the defendant in the issue, were each execution creditors 
"l‘ one Milliken. The plaintiffs’ contention was that the 
defendant’s execution although in fact first delivered to the 
dierilf was not in the sheriff’s hands for execution, and that 
therefore the plaintiffs were entitled to priority.

The learned Judge gave judgment in favor of the de
fendant. The plaintiffs appealed.

t Jnd. Ord. C. O. 180.8, c. 21, r. 532, is in the same words 
' vcv|.i for the insertion of the words “ whether under wilt of 
execution or otherwise "
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The appeal was argued on the 7th December, 1891.
D. L. Scott, QjC1., and IV. C. Hamilton, Q.C., for the 

plaintiffs the appellants.
J. Secord, Q.C., and T. C. Johnstone, for the defendant 

the respondent.
Hamilton, Q.C.—There were no positive instructions 

given to seize under the Parsons’ execution. From the 
conduct of the respondent and by reason of the absence of 
such positive instructions the Hutchings' execution lost its 
priority if it ever had any. The endorsements on the writ 
were not instructions and there were no verbal instructions. 
The Hutchings’ execution was placed in the hands of the 
sheriff simply to protect the goods. The Court should look 
into the conduct of the parties prior to the issue of the writ, 
and prior to, and subsequent to its delivery to the sheriff, 
Imray v. Magnay.1 The writ was not handed to the sheriff 
for the purpose of being executed within the meaning of sec
tion 2141 of the Jud. Ord. Even if it were delivered in 
the first instance with instructions, the subsequent conduct 
of the parties was such that the writ lost its priority. Coun
sel discussed the evidence at length referring amongst other 
circumstances to the failure of the defendant’s advocate to 
pay the sheriff’s fees as demanded and contended that the 
evidence showed that the sheriff did not levy under the 
first writ and that he had instructions not to seize unless other 
executions came in and pressed. Hunt v. Hooper,2 Foster v. 
Smith* Trust and Loan Co. v. Cuthbert,* Hank of Montreal 
v. Munro,5 Record v. Record,° Castle v. Rattan,1 Ross v. 
Hamilton,8 Chitd&rs v. 1 Yooler,0 Smith v. Keal.‘°

Johnstone.—This execution was placed in the sheriff's 
hands on the 15th May, 1891, endorsed in accordance

X Sim- .lud. Orel. C. O. 1898, c. 21, r. 356.
• 11 M. & W. 267: 2 D. X. 8. 531; 12 L. J. Ex. 188; 7 Jur. 240.

* 12 >1. & W. 064; 1 I>. & L. 620; 13 L. J. Ex. 183. *13 U. C. Q. B 
243. «13 (îrant Ch. R. 412. “23 U. C. Q. B. 414. *21 N. B. R.
277. p. 281. '4 V. C. C. P. 252. *4 IT. C. C. I*. 250. *2 E. & E. 287; 
20 L. J. Q. B. 120; 6 Jur. X. S. 444: 2 I* T. 49; 8 W. R. 321. “ft 
<J. B. D. 340; 47 L. T. 142; 31 W. R. 70, affirming 51 L. J. 487; 46 
.7. P. 815.
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with the Judicature Ordinance, section 265,§ and the Argument, 
executions of the other execution creditors were placed 
in the sheriffs hands on the 27th May. The ad- 
vovate has no implied authority to instruct the sheriff 
to seize any particular goods and if the writ is placed in 
the sheriff's hands endorsed as required by the Ordinance 
hi- duty ends. Mr. Secord simply handed the endorsed writ 
to the sheriff—that was sufficient. Smith v. K eat,10 Childers 
v. Wooler,0 Morris v. Salberg,11 show that the advocate’s duty 
consists in handing writs to the sheriff and that if the ad
vocate directed goods to be seized at any particular place 
that he would be exceeding his authority. There is noth
ing in the argument that a solicitor refusing to pay the dis
bursements demanded by the sheriff loses his priority. The 
sheriff could not demand and the solicitor is not bound to 
pay them. If the sheriff had the right to demand these 
payments he should demand them from the execution credi
tor and not from the solicitor, and having demanded them 
from the solicitor the priority was not lost. Royle v. Bushy.'2 
In any case the sheriff, even supposing he had the right to 
demand these fees, could not take from the execution credi
tor his priority by simply demanding them, and lie could 
not deprive the first execution creditor of his priority until 
tin other executions were in. As to the weight of evidence,
W'vhsfer v. Friedherg.15

Scotty Q.C., in reply.—As to the question of the non
payment of the disbursements. Before the sheriff proceeds 
to levy he is entitled to payment of disbursements. The 
learned trial Judge has decided that if any demand is made 
for disbursements it must be made before the receipt of the 
writ. That rule is too hard and fast. The sheriff should 
him- a reasonable time to make enquiries as to whether it 
i- necessary to have disbursements at all, or whether he 
sli- uld seize. The reasonable construction of the clause

6.1ml. Ord. C. O. 1898, c. 21, r. 347.
'8 L. J. Q. B. 27.1; 22 Q. B. I». «14; fil L. T. 283; 37 W. It.

411' 53 .1. I'. 772. ‘*50 L. J. Q. B. 19U; « Q. B. I>. 171; 43 L. T.
717 20 W. It. 315. "55 L. J. Q. B. 403; 17 Q. B. D. 73«; 65 L. T.
4 ' W. It. 728.
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Argument. j* this, that having made enquiries as to the posi
tion and residence of the defendant, lie is then for the first 
time in a position to say whether he should exact dis
bursements. The result of the refusal on the part of the 
first execution creditor to advance disbursements was to leave 
the writ in the sheriff’s hands until the disbursements were 
advanced, but suppose the first execution creditor refused 
to advance disbursements, was the defendant to go free 
although there were other executions in the sheriff’s hands? 
The first execution creditor would be placed in exactly the 
position he desired, namely, protecting the goods.

The verdict was against the weight of evidence. There was 
no intention on Mr. Secord’s part to place the execution in 
the sheriff’s hands at that time. The sheriff in his evidence 
says: “Then 1 asked Mr. Seeord for money to cover my dis
bursements if I had to proceed. He declined to furnish it. 
Then I asked him finally, i Now am I to proceed under 
this writ or not?’ His reply was, *1 have no instructions 
to give you.’” Mr. Seeord says: “After searching into 
the mortgage I wrote Hutchings,” etc., and “I waited for 
instructions from him.” He was waiting to see whether 
he would give instructions to seize or not. That is the only 
reasonable conclusion to be drawn from the evidence. He 
never got those instructions from Hutchings, and in the 
face of those instructions his statements as to positive 
instructions amount to nothing.

Childers v. Wooler,® and Morris v. Salberg,n have no 
bearing upon this appeal. They were brought for recovery 
of goods wrongfully seized under execution. The Court 
should consider any evidence which tended to show inten
tion to delay execution. Mr. Secord’s evidence shows that 
there was such an intention. There was an express intim
ation to the sheriff that he was not to do anything until 
Mr. Seeord had ascertained what that chattel mortgage 
amounted to. As to the question whether the sheriff could 
insist upon payment of fees so as to deprive an execution 
creditor of his priority It is simply a question of whether 
the execution was in his hands for execution or not and the 
sheriff is not to decide priorities.
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[December 10 th, 1891.]

McGuire, J.—This is an appeal from the judgment of 
Mr. Justice Richardson, in an interpleader action tried by 
him without a jury. The appellants and the respondent 
wore execution creditors of one Milliken. The respondent 
had placed his execution in the sheriff's hands on the 15th 
May, 1891 ; the appellants had given their execution to him 
un the 27th May, 1891. The sheriff seized and sold under 
all these executions about the 28th or 29th of May.

The appellants contended that the respondent had lost 
his priority (if he ever had any); and an interpleader issue 
was directed to be tried and the proceeds of the sale were 
paid into Court to abide the result.

At the trial it was contended on behalf of the plaintiffs 
m the issue (the appellants) that the defendant’s (the re
spondent’s) writ was delivered to the sheriff, not for execu
tion, but merely as a protection to the debtor Milliken 
against any subsequent executions; and that, even if it had 
originally been given to the sheriff for execution, it bad 
subsequently by the conduct of Hutchings’ advocate been 
in effect withdrawn or stayed, by his telling the sheriff not 
to proceed on it, unless other executions were pressing, and 
because, as was alleged, he had refused to advance to the 
sheriff on demand his disbursements necessary in going to 
Qu’Appelle to levy on Milliken’» goods, pursuant to section 
4(11 of the Judicature Ordinance.

The defendant contended that his execution had been 
duly delivered to the sheriff for execution and denied that 
lie had done anything which would operate as a stay. He 
also denied that he had refused to advance the sheriff’s 
disbursements or that his execution had lost its priority on 
account of his not having advanced these disbursements.

At the trial the sheriff was examined for the plaintiffs; 
and for the defence Mr. Secord, the defendant’s advocate, 
and the judgment debtor Milliken, were called.

The learned Judge found that the defendant's judg- 
nu'iit against Milliken was a valid one; that the defendant’s

it ion was delivered to the sheriff to lie executed in

Judgment. 
McGuire, J.
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accordance with the tenor of its endorsement, in the usual 
form, and that the sheriff had not thereafter been instructed 
not to proceed, or in any way delayed or interfered with in 
his execution of it, so as to deprive it of its priority, lie 
also held that, if the sheriff could have refused to accept 
the writ without being paid in advance his fees, he had by 
receiving and endorsing it, in conformity with section 271, 
waived any right to be advanced these fees, and that the 
writ was thereafter in hi* hands to be executed.

I have read carefully the evidence before the learned 
trial Judge and while it is conflicting 1 think his conclu
sions as to the facts were such as a jury might reasonably 
have reached. It is unnecessary to consider whether, on 
reading the Judge’s notes of evidence, 1 would have decided 
in the same way as he did; the trial Judge had the witnesses 
before him and I am not prepared to say that his findings 
were unreasonably arrived at. That being so this Court 
ought not, 1 think, to disturb the verdict on the ground 
that it is against the evidence or the weight of evidence. 
It was admitted by the sheriff that he had levied under the 
defendant’s execution. If section 461 gave him the right 
to insist on payment in advance of his disbursements neces
sary to enable him to go to Qu’Appelle, it was a right pecu
liar to the sheriff himself and not one in which the subse
quent. execution creditors were interested. lie could there
fore waive that right if it existed; and I think he did so 
waive it by levying and selling under the defendant’s writ.

It was not contended by the " < that a refusal
to advance disbursements would invalidate the execution; 
at most such refusal could only be a justification to the 
sheriff for declining to make a levy under it, until com
pliance with his demand. Hut he did so levy and therefore 
I think on this ground also the appellants are not entitled 
to succeed.

Holding as I do it becomes unnecessary to consider 
whether section 461 has the meaning apparently attached 
to it by the sheriff. The disbursements which he demanded 
must have been the mileage going to and from Qu’Appelle

A3^A
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and any expenses incident to the seizure. Now these are Judgment, 
not disbursements which (leaving section 4G1 aside for the McGuire, .1. 
pnsvnt) the execution creditor would in any event be called 
upon to pay.

The sheriff is no doubt “entitled to receive and take”
(section 458) II the fees in the tariff; and. if he made any 
money out of the goods of the execution debtor, he would be 
entitled to retain thereout his mileage, etc., but in no event 
could he look to the execution creditor therefor. The dis
bursements, which lie must be assumed to have referred to, 
were not such as were in their nature payable by the execu
tion creditor. Ilis fees for receiving and fding the execu
tion are so payable, and these he might, 1 think, insist upon 
being paid in advance. But he made no demand as to these; 
for anything that appears they may have been paid.

Now looking at section 461, which is a comparatively 
new provision, it says that all “ fees and allowances respec
tively payable * * * shall be paid in advance by the
parties at whose instance the service is to be rendered.”
There are many services in the tariff for which the party at 
whose instance they arc done must pay, such as serving 
writs of summons, subpoenas, etc., and the mileage fees in 
connection with these.

It was quite reasonable that the Legislature should pro
vide that the sheriff, before, for example, going some 40 
miles to serve a writ of summons or subpoena, should be 
entitled to payment in advance, instead of being left to his 
action against possibly a worthless party as his only remedy 
for recovering payment for these services in case of refusal 
to pay. But to enable the sheriff to demand in advance 
from an execution creditor a payment, for which, but for 
thi- section, he would not under any circumstances have 
been liable, would be to make a most radical change in the 
law.

In Atkinson on Sheriffs at p. 278, it is laid down on the 
authority of Ilescotl’s ruse,14 that a “sheriff cannot refuse 
to execute a writ until his fees arc paid,” and “that any

See now Jud. Ord. 1898. c. 21. r. 524. 141 Salk. 330.
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bond conditioned to pay him would he void.” See also 
Churchill on Sheriffs, p. 307. In UescotVs case,1* an under- 
sheriff refused to execute a ca. «a. until he had his fees, 
hut upon motion against him the Court said “ that the 
plaintiff may bring an action against him for not doing 
his duty, or might pay him his fees and then indict him 
for extortion.” This being the state of the law, did the 
Legislature intend by section 4fil to make the radical change 
which is involved in the interpretation sought to be placed 
thereon by the appellants? If the language of the section 
is clear and unambiguous, the Legislature must of course 
he taken to have intended what it clearly appears to say. 
But does this section clearly say (if it says at all) that the 
mileage necessary to levy under an execution is to be paid 
in advance by the execution creditor? That seems to me 
to he at least open to serious question. The words used are 
“ All fees and allowances respectively payableetc., not "all 
fees and allowances” in the tariff, but only those which 
are payable.

“Payable” by whom? Can it mean by some one other 
than a party “at whose instance the service is rendered?” 
Does this section mean any more than that, whatever fees 
or allowances a party should pay, the sheriff may insist upon 
being paid in advance ? But the disbursements here de
manded are not fees or allowances which are payable by the 
execution creditor. Strictly speaking they were not even 
“ payable ” by anyone. The sheriff might “receive and take” 
them (section 458) from the debtor or might “receive and 
take” them out of the proceeds of a levy on the debtor's 
goods, but he could not otherwise look to the debtor for 
payment of them; he could not sue the creditor for 
them, in short they are not such charges as in strict lan
guage are “ payable ” by anyone, at any rate by the execu
tion creditor. Now if the creditor did advance them, the 
sheriff would be bound to pay them back in any event; 
for if the money was made out of the defendant the sheriff 
should take his fees thereout; if on the other hand the ex
ecution were returned nulla bona, it is obvious he could 
not retain the advance payment for mileage, etc.
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Il is worth noticing that the language used in the two Jndgment. 
sect ions (458, 401) is not the same. In the former the more MoOnir**, .1. 
compiehensive words “receive and take ” are used ; in the 
latter it is a narrower word, “ payable,” that is used. The 
Legislature may possibly have used these expressions as 
king synonymous; but it is also open to the contention that 
it did not so use them but purposely employed the former 
words as comprehending every possible fee or allowance to 
whivli the sheriff might l>v the tariff be entitled, including,

poundage; and in section 401 used the narrower word 
soil* to limit it to those “fees and allowances” which were 
payable by the party at whose instance the service is to be 
dune. If on the other hand “ payable” is equivalent to 
“receive and take,” so as to include the “disbursements” 
here demanded by the sheriff, must it not also be held to 
cover every possible item in the tariff, so that the sheriff, 
instead of modestly insisting in advance on payment of 
mileage, might also demand payment of all the items in the 
tariff, poundage included, which might, in reasonable prob
ability. lie connected with the levy under the execution?

This wider construction, if it be the true one, may place 
an unfortunate creditor, who has, after great expense, ob
tained an execution in a difficult position. The debtor may 
haw goods in remote and widely separated portions of the 
district, and it may be important for the creditor to have 
a levy made on all these at once, the sheriff in such case 
may claim to he paid in advance all the disbursements in
cidental to these different seizures and the sales under them 
before stirring out of his office—may, in short, insist on 
an advance which he must in any event pay back.

Another peculiarity of a levy by the sheriff is that it is 
commanded by the Court; it is a duty imposed upon him 
rir'nlr officii by the Court—he has a monopoly, too, of this 
km I of “ service.” In serving a writ of summons or sub- 
puna. on the other hand, he is not in such writ directed 
bv he Court to effect such service and has no monopoly, 
lb a. he may properly he said to act at the instance of a 
pc as in section 461.
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For these, among other reasons, it seems to mu to be 
at least doubtful whether section 401 covers such disburse
ments as the sheriff in this cause demanded payment of; but 
as the resolving of this doubt is not, in the view I have
taken, necessary in this appeal I shall content myself with
directing attention to the difficulty which has occurred 
to me.

I think the appeal should be dismissed with costs to be 
paid by the appellants.

Richardson, Macleod and Rouleau, JJ., concurred.

Wetmore, J.—Ordinarily, when a writ of execution is 
delivered to the sheriff properly endorsed to levy, it is the 
sheriffs duty to execute it, and that without any further 
instructions to do so. The writ, however, must be delivered 
to the sheriff to lie executed. So if at the time of the de
livery or at any time afterwards the sheriff is directed by
the execution creditor or any other person duly acting on 
his behalf not to execute the process or proceed with its 
execution, or its execution is by any such like instructions 
delayed, the writ, notwithstanding the endorsement, will 
not be considered to lie in the * 's of the sheriff to be 
executed, and if, in the meanwhile and before such instruc
tions arc countermanded, a subsequent execution is placed 
in the hands of the sheriff to be executed, the first execu
tion will lose its priority. The Judicature Ordinance, sec
tion 274, Hunt v. Hooper* Foster v. Smith* end a number 
of other cases may be cited ns bearing out that proposition.

It is quite possible that the fact, that the writ was not 
placed in the hands of the sheriff to be executed, may be 
inferred from circumstances, and that apart from any ques
tion of fraud affecting the judgment. But assuming that 
the sheriff has, under section 4C>1 of the Judicature Ordin
ance, the right to demand and receive in advance his fees 
for executing a fieri facias, T am of opinion that the mere 
fact that the execution creditor, when asked to pay such 
fees, does not do so will not in itself raise the presump
tion that the writ is not in the hands of the sheriff to be

62
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executed and thus give priority to subsequent executions. Judgment. 
It is possible that this circumstance coupled with other facts Wetmor**, J. 
and circumstances may raise such a presumption. For in
stance if the learned trial Judge had found in this case 
that, when Mr. Secord delivered the execution to the sheriff, 
the sheriff had asked for disbursements and Mr. Secord 
had replied that he had not the money to pay for them, 
that affairs had remained in that position for nearly a fort
night afterwards, and that then the sheriff had asked Mr.
Secord for positive instructions with respect to this writ, 
and Mr. Secord had replied ‘‘1 have no instructions to give 
you." and, upon the sheriff informing him that other execu
tions were coming in against Milliken and he wanted posi
tive instructions what to do with this writ, that Mr. Secord 
replied “if other executions come in and press then I will 
M-e about it," I am not prepared to say that all this might 
not have raised such a strong presumption that the writ was 
not placed in the sheriff’s hands to be executed, that it 
ceuld not be got over.

The difficulty is that the learned Judge did not find 
these facts. On the contrary he informs us that he accepted 
Mr. Secord’s account of what took place between him and 
tin dieriff, and found that he had bona fide placed the writ 
in the sheriff’s hands for execution.

Now the question is, not whether the individual mem
bers of this Court would have found the same as the learned 
trial Judge, hut whether there was evidence upon which he 
might reasonably find as he did.

Inspecting what took place between Mr. Secord and the 
sheriff at the time of the delivery of the execution, Mr.
Secord is practically uncontradicted. There were appar- 
«iitly only two occasions when these gentlemen had an 
interview with respect to this writ, and no doubt the meet
ing. which Mr. Secord states took place on Scarth Street, 
wa< the same meeting as the sheriff states took place on 
the V7th May.

Taking Mr. Secord’s version of these conversations as 
tin learned Judge did, it appears that, when he delivered
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the writ to the sheriff and whenever he was approached by 
the sheriIf on the subject, he always insisted that the writ 
was in the hands of the sheriff for execution. The question 
whether the writ was bona fide in the hands of the sheriff 
for execution is a question of fact. Did Mr. Secord then 
really mean what he said when he made those statements to 
the sheriff or was this all a pretence? Was the omission to 
furnish the money for disbursements really because he did 
not have it, and was waiting to receive it from his client, or 
because he bona fide desired to ascertain what charges or 
securities were lodged against the property upon which the 
sheriff spoke of levying, and if there was sufficient left 
to make it worth his while to advance the money? If so I 
cannot see why it should be held that the execution was not 
delivered to be executed. There might be other property 
which the execution would bind. But if all this was a pre
tence; if the execution was only really lodged with the in
tention of its being executed if other executions came in, 
and Mr. Secord delayed paying the disbursements and made 
a pretence of enquiring into the Murphy mortgage, believ
ing that the sheriff would not proceed to levy until he got 
his disbursements, and intending only to advance them, if 
and when other executions came in, or that, if other execu
tions came in, these execution creditors would advance the 
disbursements and then that the sheriff must levy under his 
execution, and so his object of not pressing his execution, 
unless others came would be secured; then 1 am of opinion 
that it might be found that the defendant's execution was 
not bona fide delivered for execution and it would lose its 
priority. I am free to confess that to my mind Mr. Secord's 
conduct was exceedingly suspicious.

But the learned Judge having found that Mr. Secord 
acted bona fide and really delivered the writ for execution, 1 
think he might reasonably, under the evidence, have so 
found, and therefore that his judgment should not be inter
fered with.

Section 461 of The Judicature Ordinance, was pas-ed 
for the protection of officers, witnesses, etc. I think the
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sheriff was quite* at lilterty to execute the writ if he chose Judgment, 
tn ilo so without his fee* being advanced, and, although he Wetmore, .1. 
demanded them in the iirst instance, to waive the demand 
ami •proceed. In this case he did so.

I may say that the doubts as to the effect of section 4fil 
uf The Judicature Ordinance, expressed by my brother 
Mi «;uirc’s judgment, arc worthy of consideration.

Appeal dismissed with costs.

FK1WVSOX ET AL. v. FAIRCHILD ET AL.

l’iciiiiniury iwti— Partnership—Signature of individual name with de
scriptive words— Liability of firm—Admissibility of extrinsic evidr 
'im—Uoods sold and delivered—Authority of manager.

In mi action against the members of n partnership carrying on 
1'iMiiess under the name of the O. T. L. Co., on a promissory note 
reading as follows:—“ Sixty days after date we promise to pay 
R & B. or order $4V7at the Imperial Bank here; value 
rereived,’’ and signed “ W. D. It., Manager, O. T. L. Co.”

Held, Wktmore, .1., dissenting (1) That evidence of the circum
stances surrounding the making and the accepting of the note was 
admissible for the purpose of showing who was intended to be 
liable on the note.

i2i That, on the terms of the note and the evidence of the surround
ing circumstances in this case, the defendants were liable.

The defendants carried on a lumbering business in partnership. It. 
"av their manager at the place of operations. The partnership 
lo-pt in the vicinity of their mill a boarding-house, at which 
their workmen boarded, and a store for the sale to them of 
'applies. It. ordered goods which were used in the boarding- 
house, the store or the mill.

He d. that the ordering of the goods was within the scope of R.'s 
nithority and that the defendants were therefore liable.

.L.dimieiit of Bouleau, J., affirmed.

[Rouleau, J., April 1st, 1801. 

[Court in banc, January 23rd, 1892.

Action on a promissory note—endorsees against makers 
-—and for goods sold and delivered. The facts and points 

lved sufficiently appear in the judgments and in the 
'intents before the Court in banc.

VOL. I.—T. !.. RBITH. 25
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The action was tried at Calgary before Rouleau, ,T. 
without a jury.

P. McCarthy, Q.C., for the plaintiffs.
E. P. Davis, for the defendants.

[April 18th, 1891.]

Rouleau, J.—The plaintiffs claim from the defendants 
the sum of $723.71, being for the amount of a promissory 
note, to wit: $111.81, and for the amount of a current ac
count, to wit: $311.90.

This action has been met by the usual denial of facts 
and by an answer in law to the first six paragmphs of the 
statement of claim, to the effect that the note sued upon on 
the face of it is not made by and does not purport to be 
made by, or for, or on behalf of the defendants.

The note reads as follows:
$107.29. Calgary, 9th October, 1889.

Sixty days after date we promise to pay to Dolan & 
Barr or order, $407 fob at the Imperial Bank here. Value 
received.

W. D. Rorison,
Manager Otter Tail L. Co.

The question here to be ascertained is—is this note 
the note of the Company signed bv their officer or the per
sonal note of W. D. Rorison? Now, looking at the terms 
of the note itself, it seems to me that it does not, on its face, 
purport to be a personal contract. If it had been so, and 
had been made on some consideration moving towards him 
personally, it would have been signed “ W. R. Rorison ” and 
no more. But I find also that in the body of it the pronoun 
“ we ” is used, and it is signed “ W. D. Rorison, Manager

Noth.-The defendants appealed to the S. C. of C. with respect 
only to promissory note. The ••po*"! was dismissed with costs. 
Fairchild v. Fcrmumu. 21 S. C. R. 484. The head-note in 8. (’. It. 
has “ incorporated ” for ‘‘ unincorporated and the statement *>n 
p. 48r> “ the majority of the Court below held the defendants 
liable on the note but not on the claim for goods sold ” is, as will 
be seen by this report, incorrect.
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Otter Tail L. Co.” Unless intended to be the Company's Judgment, 
nulv and not his own, it is difficult to see why it was signed Rouleau, J. 
as " Manager Otter Tail L. Co.*’ at all. 1 have no doubt it 
wa* signed by the defendant only as manager and was in
tended as the note of the Company. Moreover, it has been 
proven without a doubt that the money, the amount of 
which that note represented, was for the purpose of the Com
pany and, although strictly speaking that does not affect the 
question, still the surrounding circumstances may be looked 
at in order to enable the Court to come to a right conclu
sion; and the circumstances that that note was given for 
the amount due to Dolan & Barr on logs made for the Com
pany. and not to tiorison personally, fortifies me in the opin
ion I have already expressed.

The case of Alexander v. Sizer1 is in effect the same as 
tlii- case. Therefore, in my opinion, the objection in law 
is not well taken and must be dismissed.

As far as the liability of the Company is concerned, it 
cannot lie regulated by the private agreement made between 
tin- partners themselves, of which the public had no notice,
Inn bv the general law governing co-partnerships. The 
general principles laid down in Lindlcy on Partnership at 
page 184 shall govern me in deciding this case. He says:
"Kxery member of an ordinary partnership is its general 
agent for the transaction of its business in the ordinary way; 
ami the firm is responsible for whatever is done by any of 
the partners when acting for the firm within the limits of 
the authority conferred by the nature of the business it 
carries on, whatever, as between the partners themselves, may 
Ik- the limits set to each other’s authority; every person not 
acquainted with those limits is entitled to assume that each 
partner is empowered to do for the firm whatever is neces
sity for the transaction of its business in the way in which 
that business is ordinarily carried on by other people. But 
n-' person is entitled to assume that any partner has a more 
extensive authority than that above described.

>L. It. 2 Ex. 102.
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The consequences of this principle arc:—
1. That if an act is done by one partner on behalf of 

the firm, and it was necessary for carrying on the partner
ship business in the ordinary way, the firm will prima facie 
be liable, although, in point of fact, the act was not author
ized by the other partners.

That if an act is done by one partner on behalf of 
the firm and was not necessary for carrying on the partner
ship business in the ordinary way, the firm will prima facie 
be not liable.”

Was the Otter Tail Lumber Co. a trading company? In 
mv opinion there can be no doubt as to that, according to all 
the authorities cited on this point; and if it were a trading 
company there is no question it could oblige itself by notes. 
II is contended that, the Company being for the purpose of 
manufacturing lumber, one of the partners could not oblige 
the Company by incurring debts for groceries or other mer
chandise.

1 must confess that I cannot look at that objection as 
being serious.

A lumbering company having necessarily to employ 
men, and those men having to be fed and clothed, it seems 
to be preposterous to contend that one of the partners can
not supply them with those necessaries of life, when it is 
proven beyond a shadow of doubt that the same were de
ducted from their wages. It is proven that the men were 
hired at the rate of $30.00 per month and their board; and 
besides that the clothing they got in the store was charged 
to them on account of their wages. I must also take into 
consideration the evidence that goes to show that the very 
situation, where the Company was doing business, compelled 
the managing partner to procure those things in order to 
carry on the business of the Company, and therefore the 
Company, according to the first consequence deducted from 
Lind ley’s principle above referred to, is liable, although the 
act may not be authorized bv the other partners of the firm.
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I am of the opinion that judgment should be entered Judgment, 

for the plaintiffs with costs for the full amount of their Rouleau, J. 
claim, except the amount deposited in Court which should 
k paid to the plaintiffs pro (onto of their claim.

The defendants appealed to the Court in banc.
The appeal was argued on the 8th December, 1891.
•/. S. Ewart, Q.C., for the appellants.
I}. McCarthy, Q.C., for the respondents.
Ewart, Q.C.—There are two claims in this action; one 

upon a promissory note—indorsee against maker. The ques
tion arising on that is whether Rorison is personally liable 
•-r only the Otter Tail Lumber Company. The Company is 
a voluntary association acting under articles of agreement 
for manufacturing lumber. The operations of the Company 
are clearly limited to operating saw mills; that is stated in 
the recital as well as in the articles, and for that reason 
({orison's authority among the partners was to be very lim
ited. All the notes Rorison made were signed in the same 
way. In the first place Rorison had no authority to sign 
any notes for the Company under the agreement, and he 
had none outside the agreement. While the note may have 
been for a debt of the Company, it was his own liability; he 
was paying his assessment in that way. As to the use of the 
personal pronoun “ We ” instead of “ I,” which it is con
tended lie would have used if he intended to make himself 
liable, the note is not in Rorison’s handwriting, and cannot 
therefore be taken to be his own language; it was not even 
written in his presence; it was brought to him ready for 
signature and naturally he would not alter it, probably would 
not even notice the use of the plural. This removes this 
feature from serious consideration. With reference to Alex
ander v. Sizer,1 his Lordship the trial Judge has, I think, 
entirely overlooked the fact that the note is not the same as 
in Hin ease. Leadbeater v. Farrow,2 “Unless he says I am 
the mere scribe he becomes liable.” Leonard v. Robinson,*

M. & 8. 34ft; 17 R. R 34ft. »ft E. &. B. 12ft; 3 C. L. R. 1808;
I I. Q. R. 127ft; 1 Jur. N. S. Hft3.
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if it is not drawn on the Company it cannot be accepted for 
the Company. Courtauld v. Saunders* Dutton v. Marsh* 
llayarty v. Squire," By le* on Bills, 15th cd., p. 42, Chitty 
on Bills, p. 33. Chalmers on Bills, p. TO. Daniels on Nego
tiable Instruments, ss. 300, 305.

McCarthy, Q.C.—The value and consideration for this 
note was a debt of the Company to Dolan & Barr, llori- 
son came from Winnipeg to Otter Tail not only as a partner 
of the Company, but as the managing jwrtncr. He employed 
Dolan & Barr to get out a large quantity of logs, which they 
did. and there was due to Dolan & Barr at the time of giv
ing this note a very much larger amount than the amount 
of the note. When this contract was made liorison notified 
the partners at Winnipeg of the fact, and no objection was 
offered. Money was not forthcoming as liorison stated to 
Fergusson when he advised him to get this note; and in con
sequence liorison was forced to give this note, which was 
endorsed to the present plaintiffs.

The note was for a debt of the Company and not for any 
debt of liorison’s and the note upon its face shows that it 
was not and never was intended to be liorison’s note.

The note upon its face by the use of the word “ we ” is 
clearly intended to bind somebody else besides liorison, and 
to make this more certain he adds, “ Manager Otter Tail 
Lumber Company.” There is no hard and fast law with the 
respect to the form of a note, and the Court will adopt the 
construction most favorable to the validity of the instru
ment. Gadd v. Houyhlon.1 The circumstances of the case 
must be taken into account in interpreting contracts, and 
liorison’s intention was plainly to bind the Company in using 
the word “ we.” Lindas v. Motrose.8 As between the part
ners liorison’s authority was limited, but not as regards out
siders. He had authority to bind the Company. He was 
the managing partner, and the defendants could not limit

MU L. T. 502; 15 W. II. 900. MO L. J. Q. B. 175; L. R. 0 Q. B. 
301; 24 L.T. 470; 10 W. It. 754. "42 V. V. Q. B. 105. ’40 L. J. Ex. 
71: 1 Ex. I). 357; 35 !.. T. 222 ; 24 W. It. 075. "3 II. & N 177: 24 
L J. Ex. 320; 4 Jur. N. S. 4SH; 0 W. It. 441.
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their liability to the public by any arrangements among them
selves. City Bank v. Cheeney,9 Lindley on Partnership, ITS, 
188, 180, Ex parte Buckley,1" Storey on Agency, s. 154.

[January 23rd, 1891.]

The judgment of the Court (Richardson, Macleod, 
and Wetmore, JJ.) was delivered by

Richardson, J.—This appeal was argued last term be
fore Macleod, J., Wetmore, J., and myself, the other two 
members of the Court, Rouleau, J.. and McGuire, J., being 
unavoidably absent.

Two questions are involved.
1st. Are the defendants liable upon the promissory

note sued for?
2ndly. Are they liable to pay the remainder of the 

plaintiff's claim for goods sold and delivered by t
to defendants?

As regards the note:—At the hearing before Rouleau, 
.1.. there was evidence (1) that at the date of the note sued 
mi a sum exceeding its amount ($407.29) was due Dolan & 
Barr on their contract with the Company (i.e., the defen
dants), and that the money was slow in coming from Win
nipeg; (2) that this note was charged against Dolan & Barr 
in defendants’ books as a payment to them; (3) that $591.43 
wa-s paid by defendants to the sheriff under an execution 
• ii a judgment obtained' by Dolan & Barr against the Com- 
I-Hiiv (defendants); that Dolan & Barr sued the Company 
and recovered a judgment and that in their claim, so sued, 
h«dan & Barr credited the Company with the amount of the 
note sued on, the sum recovered being that due extra the 
$107.29 note.

There was thus evidence upon which the trial Judge was 
fully justified in finding that on the 9th October, 1889, the 
Company or partnership of which defendants were members 
wi re indebted to Dolan & Barr in at least the amount for 
which the note was given for partnership purposes.

"15 IT. C. Q. R. 400. ”14 M. ft W. 460; 14 L. J. Ex. 341.
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Judgment. Having so found and turning up the note itself the 
RivlumL.trial .Fudge was at once confronted with the expression 

“ we,” and was called on from the surrounding circum
stances, and from what appears on the paper, explained as 
to signature by the evidence, to determine, not whether 
Korison, who signed it using the words ** Manager Otter 
Tail L. Co.,” after his own signature “ W. I), llorison,” per
sonally and independently of the firm was bound, but 
whether defendants as members of the firm or company were 
intended to bo bound and were liable as makers of the note; 
and he has so found.

Now the question to be determined in appeal is. was 
the finding of the trial Judge one which in law should be 
supported or not?

In this judgment my learned brother Macleod joins.
In our opinion there being found, upon reasonably clear 

evidence to support it, that on the 9th October, 1899, there 
had been a debt incurred for partnership purposes exceeding 
$407.21) due Dolan & Barr for which, had they sued the firm, 
thçy would have recovered judgment (In re Cunningham & 
Co., Simpson's Claim11), the circumstances as they existed 
would justify Korison in giving the note. It was a debt for 
which Korison had power to bind the firm by giving their 
note.

Had the note been given “ I promise,” and the addi
tional words used merely to describe who Korison was, in the 
absence of circumstances tending to show such was not the 
intention, there would be ground for contending that for 
the firm’s debt Korison’s individual responsibility was created 
and accepted by Dolan & Barr. But “we” means some
thing more. The definition in the Imperial Dictionary is 
“ I and another or others.” In this case then what does 
it mean?

Taking as settled law the principle laid down in True
man v. Loder12 the Ijord Chief Justice says:—

“Parol evidence is always necessary to show that the 
person sued is the person making the contract and

*T»7L. J. Ch.109: 3ft Oh. I). 532; 58 L. T. Hi. «11 A. & E. 589; 
3 I\ & D. 507; 9 L. J. Q. B. 105.
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bouml by it; whether he does so in his own name, Judgment, 
or in that of another, or in a feigned name, and Richardson,.! 
whether the contract be signed by his own hand or 
that of an agent are enquiries not different in their nature 
from the question—Who is the person who has just ordered 
goods in a shop? If he is sued for the price and his identity 
made out the contract is not varied by appearing to have 
been made by a name not his own.*’ And as laid down in 
Young v. Schuler,13 decided in appeal 1883, as stated by the 
Master of the Rolls to be applicable to all contracts even 
under seal, “ If looking at the document it is doubtful if 
defendant signed as a contracting party, evidence is admiss
ible to show how the fact was at the time of its execution 
and such evidence does not contradict the document on its 
face.”

This principle is recognized in Lindus v. Melrose*
Thellusson v. Rendlesham,14 Stephens v. Reynolds,13 Price v.
Taylor,1* Alexander v. Sizer,1 Broom’s Legal Maxims, p. 570,
Taylor on Evidence, p. 1015.

In our judgment the question who was intended to be 
Ik uml by the note in this suit was a question of fact.

The trial Judge, with the note before him and evidence 
of the circumstances surrounding its making and acceptance, 
amply sufficient we conceive to warrant his so finding, found 
that the defendants were those parties; and his judgment 
should not be reversed.

In all other respects, including the question of the 
defendants' liability for the price of the goods as claimed 
by plaintiffs, we concur in the judgment delivered by our 
brother Wetmore.

In our opinion the appeal should be dismissed with
tests.

Macleod, J., concurred.

11 Q. B. I). 051 ; 49 L. T. 540. «7 H. L. Cns. 420; 28 L. J. Ch. 
WV . .Fur. X. S. 1031; 7 W. R. 503. ,65 H. & N. 513; 2 F. & F. 
H7 ’-".i !.. .1. Ex. 278; 2 L. T. 222. «5 H. & X. 540; 29 L. J. Ex. 
331 1 fur. X. 8. 4U2; 2 L. T. 221; 8 W. R. 419; 24 J. F. 470.
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Wetmore, J.—The appellants, the defendants in the 
action, with one XV. 1). llorison were an unincorporated com
pany doing business at a place called Otter Tail as saw 
millers and lumber dealers under the name of the Otter Tail 
Lumber Company.

It orison was the managing member of the concern at 
the place of operations. The respondents, the plaintiffs, 
sued the defendants in respect of two causes of action; one 
upon a promissory note alleged to be made by the Otter Tail 
Lumber Company in favor of Dolan & Barr and endorsed 
t3 the plaintiffs; the other for goods sold and delivered by 
the plaintiffs to the Company.

The trial Judge rendered judgment for the plaintiffs 
for the full amount of their claims; and so far as the claim 
for goods sold and delivered is concerned, 1 am of opinion 
that the learned Judge was right and his judgment should 
not be disturbed.

Some of the goods furnished, and in respect of which 
the action was brought, were supplied and used in the Com
pany’s boarding-house in boarding their men, some in a store 
kept for supplying those men, and the remainder in the mill.

At the commencement of the Company’s operations the 
men boarded at a section house between half a mile and a 
mile from the mill, and then the Company built a boarding 
house near the mill, and after that the men boarded there.

It is necessary in a business of this sort to employ men 
and it was quite within the scope of Borison’s employment 
as manager to employ these men, and 1 cannot see why it 
was not equally within the scope of his employment to en
gage them for certain specified wages and board.

I am of opinion that it was quite oj>en to the learned 
trial Judge to find, apart from any question of custom, that 
it was within the scope of the Company’s business under tin- 
circumstances of this case to board these men and to keep a 
stcck of goods on hand to furnish supplies to them.

Borison, as the Company’s manager, got those goods; 
they ucrc used for the purposes stated; they were got on the 
credit of the Company and were charged to the Company,
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juul the defendant must pay for them. The fact that some of Judgment 
the goods may have been given at the Company's store to Wetmore, J. 
other persons will not alter the defendants' liability to the 
plaintiffs. I may say that, if evidence of custom in that 
part of the country as to keeping stores in connection with 
these mills is necessary, there is evidence of such custom in 
Harr's cross-examination.

1 think, therefore, that the judgment of the Court be
low in respect of these goods must be affirmed.

As to the claim upon the promissory note, I regret that 
l have to differ from my learned brethren. I cannot get 
over the authority of Dutton v. Marsh* and Hagarty v.
Sqtiier.° In Dutton v. Marsh* at page 362, Cockburn, C.J., 
is reported as follows: “The law is thus summed up in 
Smith’s Leading Cases, I think rightly:—■* In all these cases 
the question whether the person actually signing the con
fiait is to be deemed to be contracting personally or as 
agent onty, depends upon the intention of the parties as 
discocerable from the contract itself.’ ” And at page 364 he 
is reported as follows: “ The effect of the authorities is 
dearly this, that when parties in making a promissory note 
<-r accepting a bill describe themselves as directors or by 
any similar form of description, but do not state on the face 
"f the document that it is on account of or on behalf of those 
whom they might otherwise be considered as representing 
if they merely describe themselves as directors but do not 
stale that they are acting on behalf of the Company—th *v 
are individually liable.”

Harrison, C.J., is reported in Hagarty v. Squier" at 
page 168 as follows: “It is a popular notion that when 
a person draws a bill of exchange upon a company 
with which he is in some manner connected, and signs 
hi- name with a mere description of his office he is not per- 
'« nally liable, but this notion is at variance with the law 
* * * The reasons for the decisions as to the liability
at law is that the question whether the party signing the 
hill is to be deemed the contracting party personally de- 
!" : |ls upon the intention of the parties as manifested by
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the written contract itself and not otherwise. In order to ex
empt an agent from liability upon an instrument executed 
by him within the scope of his agency, he must not only 
name his principal, but he must express by some form of 
words that the writing is the act of his principal though done 
by the hand of his agent. If he express this, the principal is 
bound and the agent is not. But a mere description of the 
general relation or office which the person signing the paper 
holds to another person, or a corporation, without indicating 
that the particular signature is made in the execution of the 
office and agency is not sufficient to charge the principal 
or to exempt the agent from personal liability.”

The authority of these cases has been nowhere impeached, 
so far as 1 can discover, at any rate as far as they apply to 
promissory notes. They were both decided after Alexander v. 
SizerA upon which the learned trial Judge relied, was de
cided, and Alexander v. Sizer was cited in Dutton v. Marsh.* 
I also refer to Courtauld v. Sanders.*

I can nowhere discover upon the face of the note in 
question in this case that Borison has stated that he signed 
the note on account or on behalf of the defendant's company.

It is assumed that because lie has signed describing 
himself “ Manager Utter Tail L. Co.,” and that the wording 
of the note is “ we promise,” the Court must infer under the 
evidence that “we” means the “ Ottt*r Tail Lumber Com
pany.” ,

Now I gather from these cases that the Court is to infer 
nothing in construing a promissory note except what is ex
pressed. Suppose this note had been drawn as follows:

“ Sixty days after date we W. I). Borison, Manager of 
the Otter Tail Lumber Co., promise to pay to Dolan & Barr 
or order four hundred and seven ,Vn dollars at the Imperial 
Bank here Value received.

“ W. I). Borison.”

Could that be held to be the Company’s note ? It seems 
to me it could not.
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Xow the tenor of the note in question is nothing more Judgment, 
tlum that. In Alexander v. Sixer1 the secretary whom it was WVtmore, .1. 
sought to make liable specified on the face of the document 
that he signed “For Mistley Thorpe and XValton Railway 
Company,” and signed his name as secretary. 1 cannot help 
but think that if the note in that case had not in the body 
been drawn with the personal pronoun “I” no question would 
have arisen upon that note. The Court held, notwithstand
ing the note was drawn that way. that under the circum
stances of the case—because he had signed for the company 
and as secretary—for both reasons—the note was intended 
a« that of the company.

I do not think that case is authority for anything be
yond that.

I think therefore the appeal, in so far as the defendant’s 
liability on this note is concerned, should be allowed.

It was urged for the defendants that there was no 
evidence of the presentment of this note and no evidence 
appears in the printed Appeal Book of such presentment; 
but there were some exhibits used on the trial that have not 
been printed, and they were produed at this Court, and it 
appears that the note and notarial protest showing present
ment were put in evidence without objection. The learned 
trial Judge tells us no such point was raised at the trial. I 
therefore think that it ought not to be allowed to be raised 
lure.

Moreover I am of opinion that the notice of appeal 
contains no such objection.

1 think the plaintiffs should have judgment in the Court 
below for $311.30, the amount of the goods with costs of 
suit applicable to that claim, and the judgment reduced 
an ordingly, anti that there should he no costs of this appeal 
t- cither party.

Appeal dismissed with costs.
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KDMONTON v. THOMSON.
Xotlcc of a ppcal—.1 mendnn nt—Xou trial—Judge'a charge—Perverse ver

dict—Cuiiiiiiixxioii evidence—Improper evidence—Objection to admit- 
xibiUty of evidence.

An amvndnieiit woe ullowvd to a notice of appeal ho as to ask ox- 
prvssly for a new trial, but only on the grounds stated in the 
notice of appeal.

An amendment so as to set up the ground, not stated in the notice, 
of the improper admission of evidence taken on commission was 
Mused as it did not appear from the judge’s notes that objec
tion was made at the trial though the commissioner had noted 
the objection.*

A new trial on the ground that the verdict was perverse was refused.
[ Court in banc. December 8th, 1891.

statement. This was an action for breach of alleged agreements 
to employ the plaintiff to act as foreman in a lumber camp 
and to freight logs from a timber limit.

The action was tried before Rouleau, J., with a jury 
at Edmonton.

As part of the evidence for the defence, the depositions 
of one Alexander Fraser, taken on commission, were put in 
at the trial without objection, so far as the Judge’s notes 
shewed, on the part of the plaintiff. The learned trial Judge 
charged in favor of the plaintiff; the jury, however, found 
for the defendant and judgment was entered accordingly.

The plaintiff appealed on the grounds (1) that the ver
dict of the jury was not unanimous, (2) that the verdict was 
contrary to the evidence, (3) that the verdict was contrary to 
law and evidence, (4) that the verdict was arrived at from 
conclusions drawn from facts not in evidence, (5) that it 
was contrary to the charge of the learned trial Judge and 
was perverse. The learned trial Judge gave appellant leave 
to amend the notice of appeal by adding as an additional 
ground the discovery of further evidence since the trial.

Cf. Met err v. Foneeea, 2 Man. It. 100.
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The appeal was argued on the 9th December, 1891.
If. L. Scott, Q.C., for appellant.
/'. McCarthy, Q.C., for respondent.
Scott, Q.C., moved for an order granting leave to the 

appellant to amend the notice of appeal in such a manner 
as to ask expressly for a new trial of the action, and in such 
maimer as to set up as a further ground of appeal and of
the motion for a new trial the admission, and reading to the
jury, of improper evidence, namely, the several portions of 
tin- depositions appearing in the appeal book of Alexander 
Fraser taken under commission, which are noted in the
depositions as objected to by Mr. Porter on behalf of the
appellant.

McCarthy, (J.C., A new trial will not be granted on the 
ground of admission of improper evidence where there has 
been no objection at the trial. Taylor on Evidence, s. 1881. 
The Judge's notes cannot be contradicted even upon affi
davit. The Judge's notes cannot be contradicted even upon 
allidavit. The Judge's notes contain no evidence whatever of 
objection having been taken to the admissibility of this 
evidence. Gibbs v. Pike,1 Cotes v. Jiulman,* Best on Evidence, 
p. Î3.

Scott, Q.C., in reply—The motion asks for a new trial 
ilium general grounds as well as upon this particular ground. 
We have already leave to move for a new trial on the ground 
of discovery of fresh evidence.

Richardson, J.—We have determined to allow part of 
the motion and to refuse another part. We allow to be added 
to ili<< notice of appeal application for a new trial on any 
"ii ilie grounds included in the notice of appeal; that, of 
course includes the order of the trial Judge. We refuse to 
allow that part of the motion which asks for leave to move 
for ii new trial on the ground of wrongful admission of 
evidence contained in the commission, as no objection 
thereto was made at the trial.

1 IT X. S. 10»; » M. & W. 351; 12 L. J. Ex. 257; 6 Jur. 465. 
:17 i J. C. P. 302; 12 Jur. 586.

Argument.
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Argument. Srotl, Q.C.—Tlic learned trial Judge's notes say nothing 
about his charge to the jury, or whether the verdict was ono 
which met with his approval or not; but 1 am given to under
stand that his Lordship was dissatisfied with the finding of 
the jury, or that it was a perverse verdict.

Kouleau, J.—My charge was in favor of the appellant 
on the facts, and the jury took another view.

Scott, Q.C.—On the ground that the verdict was against 
the weight of evidence I refer to Webster v. Friedberg,* Metro- 
Imlitan Itailway Co. v, Wright.* The evidence of the respon
dent’s brother, Daniel It. Fraser, taken on commission does 
not amount to anything, because he did not hear the whole 
of the conversation and could not state positively that the 
defendant did not hire the appellant. The evidence of 
Malcolm McLeod is not conclusive; there is nothing in it 
to plainly contradict the appellant. The only fresh evidence 
is in the affidavit of 31st October, 1891, of Kelly, that in the 
spring of 1886 he had a conversation with the defendant 
Fraser, and said Fraser said he was dissatisfied with getting 
out logs by contract, and that he intended that his firm of 
Hardisty & Fraser should for the future themselves get out 
the logs they required for their mill, and the appellant’s name 
being mentioned in the course of said conversation, Fraser 
expressed himself distinctly to the affect that the appellant 
would be a good man as foreman for the said work. The 
whole proceedings in this case show that there has been a 
miscarriage of justice, and tlmt the case comes well within 
Webster v. Friedberg.3

McCarthy, Q.C., was not called upon.

The Court (Richardson, Macleod, Rouleau, Wet- 
more, and McGuire, JJ.) dismissed the appeal with costs.

Appeal dismissed with costs.

■Its I,. J. Q. B. 403; 17 Q. B. D. 7.10: 55 L. T. 49: 34 IV. IL 728. 
*55 U J. Q. B. 401; 11 Ap. Ca. 152; 54 L. T. 058; 34 W. R. 740.
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MacAKTIIUH ET AL. V. MacDOWALL.

Ju-iumumilulion note—Holder in due course—Equities atlacliiny to note— 
Defects in tUle-^Ayrecinmt for renewal—Parol evidence—Writiny 
s iijnu I are—A nu nil incut.

Avtiuii by endorsee of u note against the maker.
Tin trial Judge found that the note was made by the defendant for 

tin- accommodation of iv, the payee, subject to the conditions 
that U) it was not to be used at all except in a certain stated 
. \ i at ; i-i it was to be negotiated, if at all, only at a certain 
named bank; and (.3) it was renewable for a stated period, which 
li.nl not expired at the commencement of the action, lie also 
found that the second and third of these conditions hud been 
broken; that the plaintiff acquired the note, though for value, 
after maturity from one C., the trustee for the benefit of the 
creditors of K., and not from a certain bunk which, at the time of 
the arrangement whereby he acquired the note, actually held it 
as a collateral security for an indebtedness of K.

lit id. that these conditions were “ equities attaching to the note," 
and their breach M defects in the title of the person who nego-
tintvd it that the note was affected by them in the hands of
both V. and the plaintiff; and that therefore the plaintiff could not

The nature and effect of an accommodation note discussed.
Qmrre, whether the general rule that property in which a bankrupt

has no beneficial interest docs not puss to his trustee applies, so
far as the legal title is concerned, in the com1 of a voluntary Don
't at n tory assignment for the benefit of creditors.

Where a note is subject to an agreement for renewal, if the renewal 
i- not contemplated, except on the happening of an event not 
within the knowledge of the holder alone, the obligation of offer- 
iu- to renew is op the party entitled to renew.

Thi' necessity for such offer and the time within which it must be 
! : do discussed. In this case it was held that there was a con
tinuing offer to renew and a continuing refusal to accept a

Thi' i-haracter of the evidence of notice of defects in title discussed.
Whi've it is made to appear that a note, transfer or other writing is 

merely an incident in or part of n larger agreement, and there is 
i • writing in which the parti.es professed to set down all the 
levins of their agreement oral evidence of the agreement is ad-

Signiiture is a convential mode of declaring a writing to be the 
I" ml of an agreement; but it is not essential, except where 
made so by statute.

Tin fact that such a writing is directed to a third party does not 
l'i' vent its being taken as the record of such an agreement.

At ’he close of the plaintiff’s case, a defence, that the plaintiff was 
the holder of the note at the commencement of the action 

{"■'ng on the record, a motion to dismiss on this ground was made.
trial Judge held that this defence was established, it nppenr- 

• that the note had been deposited with a certain bank ns a col- 
I: "ral security and had not been returned to the plaintiff until after

VOL. I. T. L. IlKPTS. ‘Jfi
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tin» commenmnvnt of the action; but on the plaintiff's application 
an amendment was allowed adding the bank with its consent as a 
co-plaintiff on the terms that the bank stand on the title of the 
plaintiff.

[McGuire, J., March 1st, 1802.
[Court in banc, June 8th, 1S92.

This was tin action tried before McGuire, J., at l’rince 
Albert sitting without a jury.

The facts and points involved appear sufficiently from 
the judgments.

[March 1st, 1892. J

McGuire, J.—This is an action brought originally by 
James MacArthur to recover the amount of a promissory 
note for #5,500 made by the defendant, payable to the order 
of Joseph Knowles, dated Nov. 10, 1KSÜ, payable 18 months 
after date, without interest.

The defences raised were that the note was an accom
modation one, given without consideration to Joseph Knowles; 
that the plaintiff was not the holder when the action was 
commenced: that the note was paid at maturity; that in addi
tion to its being an accommodation note, it was subject to 
the conditions that, if negotiated, it was to be negotiated 
only at the Winnipeg branch of the Bank of Ottawa, and 
if not paid at maturity was to be renewable for 18 months, 
without interest, of all which plaintiff had notice; that plain
tiff took the note after maturity, and subject to all its equi
ties; that lie acquired it from one Coombs, the assignee of 
the insolvent estate of Joseph KnowTes, the payee, and took 
it subject to its equities; that he paid no value for it, or if 
any only 85 per cent, of its face; that the note being made 
for the accommodation of Joseph Knowles, and subject to 
the conditions above mentioned, Knowles, in breach there
of, deposited it as collateral security with the Commer
cial Bank before1 maturity, and that afterwards and be
fore its maturity he failed and made an assignment, which 
included this note, to one Coombs, who retired the note and 
sold his interest to the plaintiff for 85 cents on the dollar 
of its face value, of all which plaintiff had notice.
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At the close of the plaintiff’s case the defendant asked 
that the action be dismissed, because it appeared that the 
plaintiff had transferred the note to the Commercial Bank 
as collateral security for advances, and although it had been 
returned to him before the trial, this return was some days 
after the commencement of this action. The plaintiff, while 
opposing this motion, asked in the alternative that the bank 
be made plaint iff. and filed a consent by the bank to that 
effect, the bank to stand on the title of Mac Arthur. I accord
ingly having considered that MacArthur was not holder when 
the writ issued, allowed the plaintiff to add the bank as a 
party plaintiff. The defendant then preceded with his 
defence.

The defence substantially resolved itself into three main 
lines:—(I) That the note was paid shortly after maturity by 
Coombs to the Commereial Bank, and such payment dis
charged the defendant; (2) That, being an accommodation 
note and subject to the conditions mentioned, the plaintiff 
(MacArthur) took the note from Coombs after maturity, 
and subject to the equities attaching to the note in 
the hands of Knowles, and therefore could not maintain 
this action; (3) That if entitled to recover he could only 
claim what he paid, namely, 85 per cent, of its face value.

As to the first ground of defence, if it is assumed that 
it was an accommodation note, Knowles was the person “ ulti
mately liable to pay it,” Parr v. Jewell;* and payment by him 
would be the same as payment by the maker as laid down in 
that rase by Parke, B. That case is almost identical with the 
I’lets assumed here. It was there held, as a good defence to 
an action by an endorsee against the acceptor ot a bill for 
accommodation of the drawer, endorsed by the drawer to 
tin1 plaintiff, that it was paid by the drawer at maturity. 
Pur Hills of Exchange Act, 1890,t s. 59 (3) is to the same 
effect. But did Coombs so pay it? I think not. It is clear 
to my mind that Coombs never intended to pay it off? Ilis 
agreement with Mr. MacArthur was to sell it and other notes

Judginunt. 

McGuire, «Î •

C. B. 084. t 53 Vic. (1800) c. 33.
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Judgment, to him, and what lie did was to send the proceeds of the 
McGuire, .1. sale to the hank then holding these notes as collateral 

security, in order to <" from the hank a release of its 
lien. There is not one word in the negotiations which even 
suggests payment of these notes. The drafts sent by ( *
to the bank were so sent expressly “to he applied towards 
liquidating your claim against the (Knowles’) estate.'* It 
would have been a great breach of faith had Coombs used the 
draft lie got from Mr. MacArthur to pay off the notes, and 
thus rendering them so much worthless paper ere handing 
them over to plaintiff in apparent performance of his agree
ment, (like the juggling “fiends” in Macbeth, “that keep 
the word of promise to our ear and break it to our hopes”). 
The maxim ut res ’« valent should apply, and such con
struction he placed upon the acts of parties as will give effect 
to, rather than defeat, their well ascertained intentions. 
The case of Lyon v. Maxwell2 is some authority for giving 
effect to the intentions, expressed or actual, of the party 
alleged to have paid the note.

As to the third ground of defence, that plaintiff should 
in no event recover more than 85 per cent., in the view I 
have taken of the second ground of defence, it is unneces
sary to express any opinion.

The facts as they appear in the evidence, are a* fol
lows:—In November, 188!), Joseph Knowles was in part
nership with Mr. MacArthur in a private hanking business 
in Prince Albert, and contemplating a dissolution of this 
partnership, and a setting up of a separate hank in his own 
name, lie applied to the defendant for assistance. Defendant 
says that the assistance asked was of two kinds. (1) Knowles 
wanted a line of credit with some chartered hank to the 
extent of $5,000—or at least $3,000. (Ü) lie wanted a fund 
of $4,000 to draw upon in case only of a withdrawal of funds 
by depositors upon dissolution of the existing firm. De
fendant was willing to assist him, and wrote a letter to Mr. 
Mathewson, Manager of the Hank of Ottawa, Winnipeg 
branch, dated Nov. 8th. 1880, in which, among other things

’18 L. T. 28; 10 W. U 437.

4

4

99
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hu mentions these two propositions to Knowles. Ile also Judgment, 
therein says, “ Knowles suggested selling me with a Torrens McUuin*, .1. 
title a certain property on John McDonald’s estate for $5,500, 
pamhie in the following manner:—A note for the amount 
at 18 months, renewable for a further 18 months without 
interest, he giving an agreement to this effect, of which the 
enclosed is a copy. The agreement also to embrace the 
stipulation that the note should only he used in case of a 
withdrawal of deposits, and in that event should only be 
placed in the hands of your bank. This, it was supposed, 
would cover his second difficulty. To cover the first he pro
poses to transfer to me, with a Torrens title, certain prop
erty if I will become surety with you for the $5,000, it being 
thoroughly understood that in the event of your desiring 
to call in this $5,000, I should be allowed a reasonable time 
to put the property on the market at any time (after con
sultation with Knowles ns to prices), the proceeds thereof to 
reduce or pay off the $5,000 of guarantee. Now from a busi
ness and personal point of view, I was willing to undertake 
this * * * on these conditions:—1st. that Knowles 
should attend to business of my company, &c.; 2nd. that 
my guarantee could only be given if you considered that I 
was fairly free to do so, and that the guarantee should only 
be to your bank.”

The defendant in his oral evidence says the agreement 
with Knowles was substantially as set out in the above 
letter: that if Knowles could not pay the note at maturity 
it was to he renewed for a further period of 18 months, 
without interest; that he received no value or consideration 
for the note, and that it was given solely for accommoda
tion of Knowles; that to secure him (defendant) against lia
bility on the note, Knowles gave him a Torrens transfer of 
certain land on the McDonald estate; that in effect while the 
transfer was absolute in form, it was only intended to be in 
the nature of a mortgage; that the proposal first mentioned 
in the Mathewson letter was never carried out further than 
by defendant bringing the matter to the notice of Mathew- 
s°n: that that letter was read over to Knowles, and certain 
interlineations appearing therein, in particular one “ after
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Judgment, consultation with Knowles as to prices,” were made at 
McGuire, J. Knowles’ suggestion; that Knowles took the letter to present 

it. to Mr. Mathewsou. 'rtie note bears date the 10th Nov., 
1889, two days subsequent to the date of the Mathewsou 
letter, hut defendant says that both were written about the 
same time.

It appears from the evidence of Mr. Mathewson that 
Knowles in the same month presented to him the letter and 
note together, and that Knowles and he discussed “all the 
circumstances in connection with the giving of the note" 
as they set forth in the letter.

There is a reference in that letter to an enclosed copy 
of agreement to be signed by Knowles. Defendant is not 
certain whether this was actually enclosed; but Mr. Mathew
son, while not positive, is of the belief that it was, but not 
signed, and that it set out “that the note (sued on) was to 
be renewed at maturity for 18 months, and at end of that 
time the lands transferred to defendant were to be deeded 
back to Knowles and the note was to be handed hack to 
Mncdowall; any lands sold to be settled for.” Macdowall 
further said that the note was originally to have been drawn 
at three years, but at Knowles’ request was changed to 18 
months, renewable for another 18 months.

The first point which I shall consider is how the plain
tiff became holder of the note; whether, as lie asserts, as 
transferee from the Commercial Bank, or as the defendant 
claims, from Coombs, assignee of the Knowles estate, and 
whether he acquired before or after maturity.

In his evidence the plaintiff says he bought it from 
the bank, but he admits that all his negotiations with the 
bank relating to the accpiisition of the note were embraced 
in certain letters. I shall examine these. The first letter 
in which the subject is mentioned is one written by Mr. 
MacArthur to lî. T. Hokebv, Manager of the Commercial 
Bank at Winnipeg, dated May 1, 1891. In that, he says, “I 
have thought of making an offer to the estate for the notes 
held by you and other property to the amount of your Bank's
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claim, provided I could make an arrangement with your Judgment 

board regarding payment of same. McGuire, J.
The amount of your claim you state to be--fid,807 00 
Taking off the MacDowall note.................... 5,500 00

$11,307 00
1 propose for the favorable consideration of your hoard 

the following, viz., that 1 assume this amount and give 
my notes to you at 2, 4, 6 , 8, 10, 12 and 14 months in equal 
instalments and forward, with same, collateral notes to the 
amount of the principal and $2.000 as a margin.”

It seems to me that this is not a proposal to purchase 
tin 'c notes, and particularly the MacDowall note, from the 
Bank, hut the statement of an intended offer to the estate 
(i.i., of Knowles), and the reason he mentions it to the bank 
is. as ho says, to secure “ an arrangement with your board 
regarding payment,” this being the bank with which he 
had been dealing for years and which was in the habit of 
making him advances, the President, Mr. Duncan Mae- 
Art Imr, being his brother. On May fitli, Mr. Rokeby, re
plies and referring to this proposed purchase says: “ With 
regard to your proposition to buy out our claim you, of 
course, understand that in the meantime we arc practically 
acting as trustees for the assignee, but if he is willing to 
make a deal with you in the way you speak of, we are quite 
ready to sell you our clami as it stands at present—$16,- 
01s.13, payable $2,000 in cash and by your notes at 2, 4, 6, 
you to give us collateral notes with a margin of $2,000.” 
Thf next lettter is dated 12th May, 1891, from plaintiff to 
“•h M. Coombs, assignee,” in which he says:—

“ It has occurred to me that to insure rapid progress in 
tli' winding up of this estate that you might be open to 
entertain an offer ft" the notes held by you and other 
pr< perty sufficient to wipe out the Commercial Rank claim. 
I shall he glad to meet with you and discuss the matter at 
your convenience.”

These are all the letters that passed until the close of 
th< purchase. Plaintiff had seen Coombs, he says, and made
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Judgment, hint a verbal offer to purchase. Mr. Coomb*, admits this 
McGuire, J and says that he suggested the proposal being put in writ

ing, and that it was then that the plaintiff sent him the 
above letter; that he, Cooml>s, called a meeting of certain 
creditors of Knowles, who had been appointed as a sort of 
advisory or managing committee to aid the assignee in wind
ing up the estate. Plaintiff attended that meeting, and, 
acting on the advice of the committee, the assignee agreed 
to accept plaintiff's offer, which was to give 85 cents on the 
dollar of the face value of two batches of notes, one batch 
being those pledged to the bank, some $1.'$,505.00, and the 
other being notes received by the assignee from sales of 
portions of the estate and with which the bank had nothing 
to do and amounting to $2,228.00.

It will be seen that this purchase is not at all in accord
ance with the proposal in Rokeby's letter to plaintiff. That 
was an offer to sell the 1 tank's claim against the estate at its 
face value—not the securities which it held, still less an 
offer to sell at 85c. on the dollar, of such securities—and it 
was a purchase not only of the securities held by the bank 
but a number of other notes. The total price of both 
batches amounted only to $18,073, considerably less than 
the amount of the bank's claim. So it was not an arrange
ment by which the plaintiff was to stand in the place of the 
hank, but a purchase of a number of notes from the assignee; 
and the bank received from the assignee the proceeds not 
only of the notes held by it but also $1,894, proceeds of 
other notes on which it had no lien, and, as will Ik* seen 
presently, a draft in addition of $600.

The purchase of the notes was completed on the 20th 
May as far as plaintiff and Coombs were concerned and on 
that day plaintiff paid Coombs a draft on the Commercial 
Bank for $13,673.56. Coombs at once wrote Rokeby for
warding this draft and another for $600, making together 
$14,273.56, “to be applied,” he writes, “towards liquidating 
yoitf claim against the estate.” The Ixink’s ' was thus 
reduced to a sum less than $3,000, but they still held a mort
gage on real estate ample to secure them against this, with
out retaining or looking to the notes as against the estate.

00



MauAKTHUR ET AL. V. MacDOWALL. 358

The bank had in Rokeby’a letter of May 6th substantially 
agreed to confirm any arrangement made with the assignee 
Iiv plaintiff, provided plaintiff gave them certain notes and 
xi inities and cash. Plaintiff also on same day wrote Itokcby. 
He says: “ In further reference to my letter of the 1st in>t. 
and yours of the 6th, 1 found that upon meeting Mr. Coombs 
and his committee, that 1 could make a purchase of the notes 
belonging to the estate. But regarding the balance required 
to make up the (sum) due you they thought it would lie bet
ter to get you to allow a set le at auction in Coombs' name 
of >o much real estate as would pay off your claim. As 
I bad no doubt that this would meet your views, 1 purchased 
the notes to the amount of $13,673.56 and for which 1 have 
issued my draft on you. * * * Mr. Coombs will remit
by this or the following mail $700 which “(with the $1,300 
mentioned in earlier part of his letter)” makes $2,000. I 
enclose my notes at 2, 4, 6, 8, 10, 12 and 14 months for 
$1 ,<167.65 each for the balance, and a list of the notes now 
held by you, assigned by Coombs to me and by me to you. 
I enclose collateral notes to the amount of $2,268.21 * * .”

The last sentence but one of the quotation shows that 
plaintiff considered the deal as one with Coombs, and that 
in effect Coombs had assigned these notes to plaintiff and 
that he was assigning them to the Imnk, as collateral se
curity to his own notes in order to satisfy the bank in 
accepting his draft, given as payment to Coombs. And L 
think that was the correct view, and it was the one taken 
by plaintiff at the time when the transaction was still warm. 
Hut now, after a lapse of months and when he had a strong 
reason for wishing to have the transaction viewed in a differ
ent light, he says that the purchase was from the bank, 
and that he dealt with Coombs only to obtain his consent 
t<> the Bank selling the notes at a discount of 15%. 1
think it was open to the parties concerned to have had the 
deal take that shape. Both the bank and Coombs wtce 
nei-essary parties to any sale of the notes at a discount, if 
the total proceeds fell short of the bank’s claim. Had the 
bank assumed to sell at a discount without the assignee's 
consent, it ran the risk of being called upon to account to

Judgment. 
McGuire, .1.
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tlic estate for the full face value. Had Coombs assumed to 
sell without the bank’s approval the latter might have re
fused to release its lien on the notes, unless it received 
an amount equal to their face value, when, of course, as 
Mr. Rokeby admits in his evidence, they must release the 
notes. Now, in this case the assignee was able to send the 
Bank $14,273.56, which was more than the face of the notes 
which it held, so that unless it refused to accept MacArthur*s 
draft it had no alternative but to release these* notes; Coomb*, 
therefore, in fact, would seem to have had practically full 
power to sell; the only thing uncertain being the* bank ac
cepting MacArthur’s draft, but that was merely an arrange
ment between the bank and him as to providing the funds. 
The point however is not material, as it is clear both from 
the* letters of Rokeby and from his evidence, that the Bank 
acquiesced in the sale and gave Mae Arthur the assistance* he 
desired.

But what the parties might, or could, or should have 
done is less material for our consideration than what they 
actually did agree to do and did. It was never a fact that 
the Bank absolutely owned these notes; its title was always 
defeasible; until tlicw were paid, it held merely as security, 
and the moment its advances, for which the notes were se
curity, were repaid', the bank was bound to hand over the 
notes to Knowles or his assignee. Rokeby recognizes this, 
both in his evidence and in his letter of May 6th, where 
he points out that the lwmk is really only a trustee of these 
notes for the assignee, and refers the plaintiff to him.

We can thus understand how plaintiff, without ever 
mentioning to the bank the proposed terms of purchase, 
concludes his deal with Coombs, and makes a draft on the 
bank for the price, feeling confident the bank would con
cur—“ as I had no doubt that this would meet your views,” 
—and hands it to Coombs. He knew what other security 
the lmnk held for the comparatively small balance remain
ing due it.

It was not until the 9th of June, owing to the absence 
of Mr. Rokeby, that the bank made any reply to either
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( nombs or plaintiff. On that day Rokeby writes plaintiff, Judgment. 
“He your purchase of the collateral noies, * * * I McGuire,.!,
have given instructions that the matter be carried through 
in accordance with your arrangement.” To Coombs he 
writes, “On my return to business ti-day your letter et May 
20th, together with enclosures relating to sale of collateral 
notes to James MacArthur, was placed before me, and 1 
now beg to say that we confirm the sale as arranged.”

Tn his evidence he says, “ They (the notes) were released 
so far as Knowles went; but we held them as collateral 
against MacArthurs indebtedness, which was caused by our 
honoring his draft, etc.” In another place he says, “he 
bought the notes and put them in again to us.”

The effect of these negotiations was that the bank 
agreed to “release” its lien on these notes and that being 
done, it in effect handed back these notes to Coombs, and 
they were then, as plaintiff himself puts it, assigned to him, 
and by him to the bank. Of course most of this was done 
only in contemplation of the parties, for the notes, which 
were in the safe of the bank, never actually left it, owing 
to the accidental circumstance that they were to be repledged 
by MacArthur to the bank, and, being already payable to 
hearer or to the same bank, they required no endorsement 
by either plaintiff or Coombs to carry out the successive 
tiansfers. Besides it was not necessary that the forms should 
be gone through of sending them up to Prince Albert, only 
to be immediately returned to Winnipeg in order that 
Coombs should transfer them; it was only necessary that 
they should “come in^o the hands of some agent for him,"
(Hasscoclr v. Balls;3 and after the bank had been paid the 
proceeds as arranged, the lien was at an end, and thenceforth 
until the bank handed1 them to plaintiff, it was an agent 
of Coombs, (trustee, Mr. Rokeby would say), and subject 
t" his directions, consistent with its own agreement to have 
them again as security for advances to plaintiff.

In further confirmation of this view' there is the evi- 
df nee of plaintiff and Coombs, that in the purchase it was

*24 Q. B. D. 13; 50 L. J. Q. B. 51: <B L. T. 103; 38 W. R. 155.
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Judgment, stipulated tlmt tlic assignment should be “without recourse.”
Mdiuire, .1. If Coombs xvere merely an assenting party to a sale by the 

bank no such stipulation would have been thought of.
Again we find in exhibit <J that MacArthur signs a 

receipt, acknowledging having received from “ Coombs, as
signee of estate of J. Knowles, the above mentioned notes,” 
which included the note sued on. and in the same document 
Coombs gives a receipt for the price paid by MacArthur.

There is another difficulty in the way of the plaintiff's 
present contention. It is clear that all three parties—the 
plaintiff, the bank, the assignee—all knew perfectly well 
what was going on, and understood it in the same way. 
The bank authorized Coombs to sell (see Rokeby’s evidence, 
p. 31, his letter of May fîth, and his letters to plaintiff and 
Coombs on June 9th.) This was an implied agreement 
to do what was necessary to make the sale effective as far 
as it was concerned, viz.:—to release its lien on the notes 
as against the estate on receiving the proceeds of the sale. 
It did accordingly receive the proceeds and more, the drafts 
sent by Coombs being accepted as payment as far as the 
assignee was concerned, and being, in fact, subsequently 
paid. (Rokeby’s evidence, p. 18.) Immediately, on receipt 
of the drafts the bank was bound to carry out the arrange
ment, to which it had given approval, and on the strength 
of which it had got over $14,000, and to haifd these notes to 
Coombs on June 9th). This was an implied agreemsnt 
that could Ik* done so as to ensure its getting them back 
as security for its acceptance of MacArtbur's draft. After 
receiving from Coombs the $14,000 could the bank have 
transferred these notes to a fourth party, or dealt with 
them otherwise than in pursuance of the agreement? Now, 
ex en if Rokebv had not already known the arrangement, 
Mr. MacArthur in his letter of May 20th informed him that 
the arrangement xvas one whereby u Coombs assigned to 
me and I assign to you.” How then can plaintiff now be 
heard to assert that the bank, in violation of that agreement 
and understanding, thus so tersely and distinctly stated by 
himself, knowingly did something which was a breach of
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failli, and hud never been mentioned or thought of, namely, Judgment, 
a sile of these notes by the bank to him? We are not lightly MctJmre, ,1. 
to i-siime that the bank acted in bad faith or contrary to 
tin known arrangement, and there is not so far as I can see, 
a particle of evidence that it did so. Even if it had as
sumed to do so, it was after the maturity of this particular 
note, and after its title had been extinguished, and plaintiff 
would, it seems, be affected with the infirmity in the agent’s 
(the bank’s) title. Kyles on Bills, 15th ed., p. 190, notes, 
citing Lee v. Z a (jury.*

Mr, Xewlands suggested that if the note turned out to 
lie an accommodation note, it would not pass to the assignee 
of Knowles and cited Bvles on Kills, 15th ed., p. 481. That 
appears based on a decision in bankruptcy proceedings and 
to refer to an assignee under such proceedings. The as
signee there stands in a very different position from the 
assignee here under a deed. Even if this rule did apply 
in a ease such as this. T do not see how it can alter the agree
ment or strengthen the plaintiff’s title.

The evidence seems to me to be all one way, and to 
dearly show what all the parties intended and understood, 
mimoly, that it was a sale by the assignee to plaintiff.

Assuming, then, that plaintiff acquired whatever title 
lie did acquire from the assignee of Knowles, we may treat 
the notes as if they had never been out of the hands of 
Knowles, the temporary pledge of them to the bank being 
put an end to, and Coombs in effect getting them hack free 
1'nmi that lien took them is if he had found them among 
tin other assets of the estate in Knowles’ safe.

We have next to consider when (before or after matur
ity) plaintiff acquired this note. It fell due and was pro- 
t Mod on May 13th, a Wednesday. Plaintiff’s letter to 
I "'nubs was dated May 12th. Plaintiff says he met the com
mittee to the best of his recollection on the Friday or Satur
day of same week. The evidence given as to the reading 
«•1 a telegram from Rokehy points to its being on the 16th

48 Taunt. 114.
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Judgment. May, Saturday. That telegram stated that the MaeDowall 
Mdiuin-, .1 note had not been paid. The deal was not finally closed at 

that meeting, awaiting the return to town of Mr. McKay, 
Coombs’ advocate, and on the 19th it was closed by Coombs 
and MacArthur each signing a receipt, — the former for 
the price, the latter for the notes. 1 must find, therefore, 
that plaintiff took the note after it was overdue, and with 
knowledge that it had not been paid by the defendant. 
Finding, as I do hereinafter, that the note as proved to be 
subject to conditions which forbade its being negotiated to 
plaintilf after maturity, any such negotiation of it, in de
fiance of these conditions, was i think affected with fraud, 
and by sec. 30 (2) of the Hills of Exchange Act, 1890, the 
burden of proof was thereafter on the plaintiff to show that 
he took it before maturity lie not having shown that value 
was paid subsequently to such fraud by some other holder 
in due course. Independently, however, of that, 1 think the 
issue on this point must be found in favor of the defendant.

The defendant contends that owing to the mere fact 
that the note was an accommodation one and plaintiff hav
ing taken it overdue, he is in no better position than Knowles 
would have been, but I think it is now well settled that this 
is not so; sec Byles on Hills, 15th ed., p. 191, Charles v. 
Mars Jen,5 Starter ant v. Ford* Lazarus v. Cotvie,7 Carruthers 
v. West* Ex parte Siran," and Hills of Exchange Act, 1899, 
sec. 28 (2), the reason being that an accommodation note 
is made expressly to enable the party accommodated to raise 
money on it from any one, who may be found willing to 
give it, and, in the absence of any agreement to the contrary, 
there is no reason why its negotiation should be limited to the 
period of its currency. Hut defendant say» there was an 
agreement not to negotiate after maturity arising out of the 
conditions attached to the note; that it was to be renewed 
at maturity, and if so it was not to be negotiated after ma
turity. This seems the reasonable deduction from the al-

1 Taunt. 224. c4 >1. & Cl. 101: 4 8<-ott. N. It. «08; 11 L. J. C. 
I\ 245. 3 Q. H. 459; 2 <1. & 1>. 487: 11 L. J. (>. B. 310. 'll B. 
143: 17 L J. Q. B. 4: 12 Jur. 70. »L. It. C Eq. 344: 18 L. T. 230; 10 
W. R. 500.
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Jvgvd conditions as to renewal. Prima facie an accommoda- Judgment.
1 i<m note which is one given to enable the payee to raise McGuire, J. 
money on it is intended to be negotiated during its cur
rency. The mere statement of the proposition shows its 
truth: and 1 find that, so long ago as Parr v. Jewell,' that 
was the expressed opinion of Platt, B., and that the mere 
fact of its being an accommodation bill was some evidence 
for a jury to find that it was not intended to be negotiated 
after maturity. In the present case, if the alleged condi
tions be proved, there is much stronger evidence of such an 
intention. Another of these alleged conditions was that it 
should be negotiated, if at all, only at the Bank of Ottawa.
Now, it would be rather out of the ordinary for a bank 
to discount a note which had stood for over 18 months, and 
after it was due and unpaid. I think it can hardly be ser
iously denied that such (assuming the conditions proved) 
must have been, if not the expressed, at least the actual, 
understanding, and such an agreement is fairly implied.

If that be so, then there is abundance of authority that 
mi overdue holder of an accommodation note given under such 
a condition cannot show a better title than the original 
payee or than his immediate transferor. Sec the cases cited, 
commencing with Charles v. MarsdeiC down to Parry. Jewell,1 
in which it is laid down that the agreement may be either 
express or implied.

This brings us to an enquiry as to the existence of the 
conditions mentioned. The defendant seeks to establish 
these in two ways, by parol and by written evidence. An 
agreement to renew cannot be shown by parol evidence as 
that would be to vary a written document, assuming that 
such document was intended to be the record of the agree
ment between the parties. Oral evidence is admissible to 
show want of consideration or the true nature of the consid
eration, even though the document states a consideration, or 
mm different from the oral evidence. Byles on Bills, 15th 
«d.. p. 97, Abbott v. Ifendricks,10 Stott v. Fairlamb.u It is

1 M. & G. 701; 2 Scott. X. K. 1H3: 10 L. J. C. P. 51. ”53 
•t V B. 47; 49 L. T. 525: 32 W. It. 854.
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Jmlgnient. also admissible to show the circumstance*, under which the 
McGuire, .1. note was made; also to show that it was not intended to 

take effect as a binding instrument: Clever v. Kirkman,'* or 
not until the happening of some event, such as the approval 
of a third party: Pyin v. Campbell;1* the insertion of a date 
left blank: Davis v. Junes','1* until approved by the landlord: 
II’alii* v. LilteU;'* until stamped with the Company’s stamp: 
Broun v. lloirliuid;,e see also Kearns v. Du veil,*7 Murray v. 
Karl of Stair,'" Bell v. I ny est re.,w This last was where the 
endorsee sued the endorser of a hill, and the defence was 
that the drawer delivered the bill to plaintiffs, with a letter 
stating that the bill was for the purpose of retiring certain 
other bills, which were to be returned to him by next post. 
This was not done, and it was held that the bill sued on was 
delivered as a sort of escrow, and that the plaintiffs, not having 
performed the condition, were not in a position to sue. 
Jn this case it is true the conditions were set out in a letter, 
but the case does not seem to depend on there being a writ
ing. In the present case it seems to me the oral evidence is 
admissible to show the existence of two conditions, until the 
]>erformance of which the note was not to take effect at all— 
conditions precedent, as between the parties, to the com
mencement of the defendant’s liability, or to use the lan
guage of Rrett, J., in .Ibrey v. Crux,20 which “suspended 
the commencement of the defendant's liability,” an expres
sion which is explained by Cameron, C.J., in Porleuus v. 
Muir,2' as meaning#* to suspend the operation of the agree
ment." These two conditions were:—(1) the note was nut 
to be negotiated at all, unless and until the event of the 
withdrawal of deposits on the dissolution of the existing 
partnership; (2) it was not to be negotiated except at the 
Winnipeg branch of the Rank of Ottawa, which was in

«SKI L. T. X. S. 072: 24 W. It 150. *0 K. & ». .*$70: 25 L. .1.
f>. ». 277: 2 .liir. N. S. «Ml: 4 W. R. 528. ”17 C. ». 625: 25 !.. J.
T. IV 21: I W. IL 2IS. i :i1 L. J. C. 1\ 100; 11 <\ ». N 8. .16»; *
Jar. X. S. 746; 6 !.. T. 48»; W w. i;. m_\ *» o it. 48 afd.; 18
O A. ». 750. ,T6 c. ». 5110: 2 I>. L. .*157: IM L. J. C. V. 28: IS
Jur. 153. "2 ». & C. 82: 3 IX & It. 278: 20 It. It. 282. "12 Q. R
517: 10 L. J. Q. ». 71. "L. It. 5 C. 1*. 37: 30 L. J. C. P. 0: 21 L
T. 377: 18 W. R. 03. *'8 O. It. 127.
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effn t that it was not to be used, unless the manager of the .Indgmwit. 
branvli consented on behalf of his bank to discount it. The XMluir*. .1. 
defendant lias not pleaded or proved that the former of these 
conditions was not satisfied, and I shall disregard it in this 
connection. As to the second, Mr. Mathewson says that he 
refused to discount the note, and in another place that he 
refused to have anything to do with Knowles, and it is 
dear that the note never was negotiated at the Bank of 
Ottawa. It seems to me that this was a condition within 
the class of conditions referred to in the cases I have just 
quoted, and that the existence thereof might bo proved by 
oral testimony, if that were necessary Id the decision, and 
unquestionably by written testimony.

Beyond all cpiestion, however, oral evidence was receivable 
to show no consideration, and the circumstances under which 
the note was given, and on these grounds the oral evidence 
mud be looked at. The defendant says that he received no 
cmidderation whatever, and that the note was given under 
tin circumstances already set out and which need not be re
peated in detail; that the first proposition of Knowles as to 
defendant becoming security for a line of credit of $5,000 
w.i. never carried out; that as to the second proposal for a 
fund to draw on in case of withdrawals by depositors, etc.,
Kiiuwles agreed to give him as security a Torrens title of 
certain land on the MacDonald estate, if defendant would 
give him a note for $5,500 payable in three years without 
interest, to be used, if at all, only at the Bank of Ottawa 
in Winnipeg, and only in the event of withdrawals bv deposi
tor' uf old firm; that this was subsequently changed so as 
t" make the note payable at 18 months, renewable for a 
further 18 months without interest. The note was the means 
ad ; ted for enabling the defendant to assist Knowles in get- 
in . what lie wanted, viz., “ a fund of $4,000 on which to 
dr v. etc.” A Torrens Title was accordingly given to him, 
w] h, though absolute in form, was only intended 
t" lie a security to defendant against any liability 
h* light incur by reason of this note. The true agree- 
ni : was that defendant should aid Knowles in get-

VOI. I T. !.. RKPTH. 27
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Judgment, ting “a fund of $4,000 to draw on” on the happening of
MHiuire, J. certain events, and the note was the device adopted to effect

uate their purpose. The agreement entered into was, in the 
first place, an oral agreement of a much larger scope than 
the note or the transfer, and 1 do not think that the parties 

professed to put down ” in the note and transfer, or either 
of them, “the agreement between them,” to use the lan
guage of Lord Bramwell in Rogers v. Hadley.'22 Had they 
done so, then oral evidence would not be isible to vary 
the agreement so recorded. The note was, 1 think, only an 
“ incident in, or part of a larger agreement,” as it is ex
pressed by Cameron, C.J., in Vorleous v. Muir21 a means of 
carrying into practical effect that agreement. As laid down 
in Davies v. Sfainbank,23 and cited with val in Laing 
v. Taylor2* “this is not the case of a party asking to put a 
different construction, etc,” and saying, “ this is not the 
agreement 1 entered into,” but merely “ 1 agreed to sign 
in this way as the best way of making mv principal liable 
on the express understanding that I was not to be personally 
liable.” Changing the language to suit the facts here, it is 
a case of the defendant saying “ 1 signed the note in this 
form as the best way to enable Knowles to get the required 
funds to draw on—to get the fruits of the agreement we lmd 
that I was not to be sued at its maturity; that 1 was not 
already entered into—but upon the express understanding 
to he liable at all unless the note could be negotiated at the 
Bank of Ottawa. In Laing v. Taylor.2* there is a quotation 
from Story’s Eq. Jurisprudence that “where an instrument 
is drawn and executed to carry into execution an agreement 
previously entered into, but which, by mistake of the drafts
man, either as to fact or law, does not fulfil that intention 
or violates it, Equity will correct the mistake so as to 
produce conformity.” In Rogers v. Hadley22 bought and sold 
notes signed by the parties were, under the circumstances 
there, declared not to have been signed for the purpose of 
evidencing the contract, but as Pollock, C.B., suggested, “no

«2 IT. & T. 227: .12 L. J. Ex. 241: 0 Jur. N. S. SOS: 0 L. T. 298; 
11 W. R. 1014. *0 DpC,. M. & fî. 070. “20 U. C. C. P. 410.
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doubt to serve some ulterior purpose, to comply, I should Judgment, 
think, with some official regulation.” Here the note would McGuire, J. 
not have served the purpose of the parties, had the condi
tions been written on it, under the laws governing bills and 
notes, and commercial usage, and to comply with such usage 
the note was drawn without conditions written thereon. In 
Clever v. Kirkman,** the defendant signed a paper saying,
“The terms upon which I agree to sell you the business 
are as follows: * * * ” addressed to plaintiff, and plain
tiff on receipt of it wrote at the foot of it “ I agree to the 
above terms and accept the same,” and signed it; defendant 
subsequently refused to carry out the sale, and plaintiff sued 
him for refusing. The defence set up was that defendant 
never intended to sell to plaintiff. He stated “that paper was 
given to him and signed by me, with the terms on which I 
would sell the business, and I put his name in to prove he 
had the power to offer it, not for him.” Brett, J., left it to 
the jury to say whether the paper was signed as an agree
ment to sell to plaintiff, or only, as the defendant contended, 
to enable him to offer it for sale to some responsible person, 
and to show the terms on which a sale could be made. The 
jury found for the defendant and on a rule being taken out 
it was held that Brett, J., was right, and the verdict was 
sustained. Notwithstanding, then, the signing of the note and 
the execution of the transfer I think oral evidence of the 
agreement would be admissible if there were no evidence of 
any writing in which the parties did profess to set down the 
terms of their agreement. See also the following cases: Pym v.
('miipbell,13 Davis v. Jones,1* Clever v. Kirkman1'2 Wake 
v. Ifarrop,85 Foster v. MacKinnon,2*1 and observations of 
Ihigarty, C.J., in Ellis v. Abell.21

Defendant, however, contends that there was another 
writing in which were embodied the terms agreed on, viz., 
the letter to Matthewson already frequently referred to and 
partly set out. The plaintiff objects to the admission of

I II. ft C. 202: 31 L. J. Ex. 451: 8 Jur. N. 8. 845: 7 L. T. 90: 
to W. It. 02(1. "L. It. 4 C. P. 704: .18 L. J. C. P. 310; 20 L. T. 887:
17 XV It. 1105. "10 O. A. It. 220.
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.imlguient. this letter, nnd argues that it was not a written agreement, 
Mctiuire, .T. been use, inter alia, it was not signed by Knowles and not 

addressed to him. This raises the question, “ What is an 
agreement in writing?” Does it require to be signed at all? 
or if signed bv one must it be signed bv the other in the 
absenee of an express stipulation that it is not to Ik* an effec
tive document until >o signed In Ellis v. Abell.21 
Burton. J., said, “ Where a proposal is made in writing, and 
accepted in terms by the party to whom it is addressed, 
whether verbally or by acting upon it, it is a written con
tract.” It must be kept in mind, as remarked by Lord Brain- 
well in Wake v. Ifarrop,25 that the writing (not being a deed) 
“ is not itself the contract, but merely the evidence of it.” 
Signature is a convenient mode of declaring a writing to Ik* 
the record of the agreement, and that the person had so de
clared: but it surely is not the only mode, except where by 
statute signature is necessary; that the signature is that of 
the party must be proven orally. Pollock in his work on 
Contracts, 5th ed., p. 2, after stating that an “ agree
ment is an act in the law whereby two or more de
clare their consent as to any act, etc.,” says “such declaration 
may consist of the concurrence of the parties in a spoken or 
written form of words ns expressing their common inten 
tion,”—a definition wide enough to cover the case where two 
persons, finding a written or printed document which hap
pened to express their agreement, mutually declared that 
such document should be deemed the record of their agree
ment. Mr. Leake, in his book on Contracts, expressly states 
that, except where required by statute, signature is not neces
sary. That the writing is not addressed to Knowles, hut to 
a third person, does not prevent it being treated as a written 
record : Welford v. Beazeh/r8 and see notes to Birkmyr v. Par
nell. in Sm. Lead. Cases, Vol. 1, 9th ed., p. 52?.

The agreement entered into being then reduced to 
writing this letter was taken by Knowles and along with 
the note presented shortly after to Mr Matthewson and they

Atk. 503: por I.<1. Hnrdwieke.
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dixiisscd its contents. Parol evidence is admissible to iden- Ju«lfme«»t 
til'v the subject matter of a written agreement : 1 Sm. L. C. McGuire, .1.

citing Shortrede v. Cheek,20 and other cases : Stott v.
Fairtamb,I 11 If so, there is parol evidence to show the iden
tity of the note sued on with that mentioned in the letter.
Apart, however, from such parol or extrinsic evidence there 
is internal evidence in the letter and note sufficient to iden
tify the note as the one referred to.

Now either that letter was, as defendant claims, the 
record of their agreement, or it was not. If not, then I 
think the agreement was not reduced, or intended to be re- 
(luctil to writing at all, and oral evidence would Ik* admissible 
supplemented by all the writings; if it was to be the record, 
it must be taken and oval evidence excluded. I think the 
letter was intended to state their agreement.

While it is well settled that you cannot vary the cx- 
prosed or implied terms of a note or hill by oral testimony, 
it is equally well settled that you can by a contemporaneous 
written agreement between the same parties control it. In 
Maillard v. Page,20 it is said :—“Now as between the im- 
mvdiate parties to a bill it is clear that the effect of the bill 
van he controlled by a written contemporaneous agreement/*
Sec Kyles on Rills, p. Ill, Rills of Ex. Act, 1800, s. 21, s.s.
(2) (//) Wehb v. Spicer,21 was cited against this; but, as ex
plained by Cockburn.C.J., in Flight v. drag22 these cases were 
decided before equitable pleas were allowed, and the agree
ment there was not between the same parties. Ford v. 
lirrch22 cited bv Mr. New lands is also quite distinguishable; 
see note on it in Smith’s Mer. Law, ed. 10th, p. 220. Here then 
i> a contemporaneous written agreement, on the faith of 
which the note was delivered and received and as between 
the parties it was as if the tenus of it were written on the 
note, and I think these tenus constitute equities affecting it.
What are the equities which constitute a defect of title affecV

I A. & E .17; 3 X. & M. NfW: 3 L. .1. K. B. 12.1. WL. It. .1
IV '.12: :m !.. J. Ex. 23.1; 23 L. T. 80. "13 <». B. 804; 7 P. A- L.

I 10 L. J. Q. B. 34; 14 Jur. 33; affirmed *uh nom. Salmon v. Webb.
II L Gnu. .110. **3 C. B. N. 8. 320: 27 L. J. C. P. 13; 4 Jur. N

S i:;i. "11 Q. B. 842; 17 L. .1. Q. B. 114; 12 Jur. 310.
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Judgment. 
McGuire, J.
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ing one taking the note after maturity? It must be an equity 
affecting the note itself: Holmes v. Kidd** ami Shirt era at 
v. Ford;" and does not include every defence which might 
l»e raised by the maker against the payee, e.g., set off, unless 
there be an agreement that such set off shall stand against 
the note: Quids v. Harrison** Ching v. Jeffery** In Bur
roughs v. Moss,37 Parke, It., said, “If there is an agreement, 
express or implied, affecting the note, that is an equity which 
attaches upon and is available against any person who tak^s 
it when overdue.” If this be a fair definition, then 1 think 
the conditions set out in the Mathewson letter were such 
equities and defects of title. We have seen what these were. 
(I), not to be used except in case of withdrawals by deposi
tors; (2), to be renewable at maturity; (3), if negotiated at all 
then only at the Bank of Ottawa, Winnipeg, and (4), as an 
obvious corollary of thi>, that it was not to be negotiated 
unless that bank was willing to discount, it. For the reasons 
already given, the defendant cannot avail himself of the 
first condition as an equity. The* other three conditions are 
pleaded.

A question not raised at the trial has occurred to me: 
Defendant has not pleaded that he was always ready to 
give a renewal, or that he offered to renew or tendered a 
renewal note if that be necessary. However, by s. Ill of the 
Judicature Ordinance,t it is not necessary to aver perform
ance of < ions precedent necessary for the case of the 
party pleading, averment of performance being implied. 
Formerly a pleader would use the stereotyped formula, “and 
all things happened and all times elapsed, etc.” This is no 
longer necessary here, and reasonably so, for the fact of 
mentioning the condition implies that the pleader is as
serting that the circumstances admit of his availing him
self of it. The plaintiff probably so understood it for lie 
denies in his reply, that “ the defendant ever offered to

*28 L. J. Kx. 112: .1II. & X. 801; 5 Jar. X. 8. 20.'»; 7 W. R. 106. 
*24 I.. J. Kx. U«i: 10 Kx. 572: 2 W. R. 160; 3 C. L. K. 353. » 12 0. 
A. R. 432. ”10 IV & <\ 558.

t R. O. (ISSSi <•. 58; see now Jail. Ord. ('. O. (181181 c. 21, r. 115.
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ivih‘\v said note.” Had this allegation occurred in a state
ment of claim or defence, the silence of the other party in 
his next pleading would have been an admission of its truth, 
hut by s. 71,$ if defendant failed to plead to this reply 
within eight days, “the pleadings are to be deemed closed, 
and all the material statements of fact in the pleading last 
delivered shall be deemed to have been denied and put in 
issue.” So that apart from the implied averment of all 
necessary conditions being performed by s. 91, there is a 
material allegation deemed to be denied and put in issue.

Now as to the evidence on this issue. There is evidence 
that defendant offered to the bank, while it held the note 
and a short time before its maturity, to give a renewal note 
for 18 months without interest, but this offer was not ac
cepted. The bank continued to be holders of thu note from 
that time on till after the action was begun, except for the 
brief moment when, in contemplation of law, or construc
tively, it was in the hands of MecArthur and Coombs. There 
is no evidence, and it is very improbable, that defendant 
knew of the momentary possession of the note by Coombs 
or MacArthur, so that no opportunity was given to him of 
offering to either of them to renew. The offer lie had made 
to the bank may be treated, and I think fairly should be 
tieated, as a continuing offer, and the refusal of the bank a 
continuing refusal, until it made a demand for a renewal or 
expressed its willingness to accept a renewal. It is not cer
tain when such offer to renew should be made. Where the 
renewal is not contemplated except on the happening or not 
happening of some event not within the knowledge of the 
holder of the note, he ought to be informed by defendant 
tli ii the event has occurred which requires a renewal; for 
tin- holder may not know that he wishes to renew at all. In 
this ease, however, the renewal was not contingent on the 
happening of any event but the maturity of the note itself, 
which was not a fact known only to the defendant. In 
M'tiUard v. Fage™ it is said that defendant “did apply for 
i newal and the plaintiffs clearly declined to renew. We

Judgment. 

Mcliuire, J.

t Now r. l.r>6.
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think, therefore, that the plaintiff dispensed with the actual 
tender of an acceptance by defendant, if Hint was necessary” 
It was contended there that he should have applied before 
maturity. But the Court said, “ we think that as the de
fendant did apply, though not during the currency of the 
bill nor until application had been made to him, yet before 
the action was actually commenced and within what was 
considered a reasonable time, he did what was required.”

It is, however, by no means clear that defendant was bound 
to be more than ready and willing to renew, especially where, 
as in this case, the renewal was not subject to any uncer
tain condition, such, e.y., as his not being able to pay at 
maturity. in the course of the argument in Maillard v. 
Page,™ Pigott, B., asked counsel, “ Have you any cases iu 
Equity showing that defendant was bound to give notice of 
his wish to renew?” No case was given. In this case I think 
the offer was made to the holder before maturity, and that 
the duty of requiring a renewal was shifted to the holder 
of the note, and no request is suggested and it is reasonably 
clear that neither of the plaintiffs would have accepted a 
renewal if tendered.

As to the other two conditions, as to negotiating only 
at the Bank of Ottawa and its corollary, the evidence is that 
Mathewson refused to discount it or to have anything to do 
with Knowles, and that it never was discounted or negoti
ated in that bank. So far as appears, the note remained in 
the possession of Knowles for nearly a year, and until after 
he had set up a separate bank in his own name. On October 
<>th, 1890, he deposited it with the Commercial Bank with 
other notes as collateral security for advances. This was of 
course a distinct breach of the agreement on which he had 
received it. That, however, in the view 1 take of the facts, 
is not very material, as 1 regard the pledge as a mere inci
dent in the history of the note, and one which was put an 
end to before the plaintiff bought the note. In that view 
of it, on or before the 20th of May, 1891, it once more got 
back into the hands of the original holder, or rather of his 
assignee and representative, Coombs, who, I take it, could
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haw no other or better title to it than Knowles had or would 
have had, had it been redeemed by him under like circum
stances. Could Knowles or Coombs have sued on it then? 
I should say not, if for no other reason than that it was 
renewable apart from its being, as alleged, an accommoda
tion note.

There remains still the question which, in some aspects 
of the case, is material. Was it an accommodation note? 
This a question of fact largely, and one which has given me 
a good deal of hesitation. There is conflicting evidence as 
to this. Was the transaction as to the land, for which de
fendant received a “ Torrens title,” a sale or a mortgage— 
a security to him against his liability on the note? 1 was 
at first inclined to believe that defendant was mistaken, and 
had confused the two propositions and the two land deals 
mentioned in the Mathewson letter, one of which was never 
carried out; that it was as to this one that it was agreed the 
lamI should be held as security and that the other was an 
absolute sale for $5,500. In favor of this view of it the 
following evidence presses one:—(1) The Mathewson letter 
speaks of'it as a sale, “Knowles suggested selling me.” 
Defendant seeks to explain this as a first suggestion which 
was afterwards changed to transfer by way of mortgage. 
(2) Mr. Mathewson in a letter to plaintiff speaks of the note 
being given “for the purchase of a block of land,” from which 
one might infer, as he was then acting as MacDowalVs agent, 
that he had been so informed by defendant. In his evidence 
Mathewson states that he believes there was an unsigned 
agreement to bo signed by Knowles which, according to his 
recollection of its contents, showed that the transaction was 
not a sale, and in another place he calls this note an “ ac
commodation note.” It may Ik? therefore supposed that in 
writing the letter mentioning “purchase,” he was speaking 
loosely or else in part forgetfulness of what had come to his 
knowledge. (3) Mr. Rokeby says defendant told him “he 
had given it to Knowles in payment of certain property at 
Prince Albert.” In another place he refers to what defen
dant told him as follows: “He told me a story about how

Judgment. 
McGuire, J.
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Judgment. he come to give the note, mentioning some land transaction 
Mod » ire, .1. he had with Knowles.” This, he said, happened about a 

month before the maturity "of the note and at a time when 
(as we learn from a letter written by Rokebv to Mae Arthur 
on 8t li April, 1891). defendant had apparently decided to 
resist payment and had given Rokcby so to understand. It 
strikes me, reading those two statements of Rokcby, that his 
recollection of what was said about the land was not very 
distinct. (4) The instrument of transfer of the land is abso
lute in form. This is, of course, strong continuation of the 
view that the deal was a sale, yet it is not an unusual thing 
for deeds absolute in form to be given by way of mortgage, 
and oral evidence is admissible to show that it was so in
tended. See Smith’s Principles of Equity, p. 219, and cases 
there cited, also Bank of Hamilton v. Isaacs?*

It is in evidence that it was contemplated that sales of 
portions of the land should be made—at any rate as to one 
of the parcels of land, the one not transferred, and possibly 
as to the other also (see Mathewson’s evidence as to the con
tents of the undersigned enclosure in the letter of 8th Nov., 
1899). If sales took place it would be necessary to give 
purchasers a clear title, and it may have ln-en thought more 
convenient that the absolute title should in the meantime lie 
in MacDowall for this purpose. These, 1 think, are all tin- 
pieces of evidence to show that it was a sale. On the other 
side we find the following:—(1 ) Defendant’s own evidence 
is very positive, and he was the only witness who really 
knew the facts, that it was not a sale. (2) The Mathcwson 
letter shows that the note was not to be used at all except 
in certain contingencies, neither of which might ever hap
pen, and one of which did not happen, I mean the event 
of a withdrawal of funds by depositors, and the Bank of 
Ottawa being willing to discount it. These conditions arc 
utterly inconsistent with the transaction being a sale, for if 
it were defendant would have got the land as a gift in effect. 
Further, this evidence does not depend on the fleeting record 
of memory, but is distinctly set out in a letter written con
temporaneously with the giving of the note and not as a 

“HI O. R. 450.
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mere afterthought. (1) Mathewson says there was enclos 'd 
in that letter an agreement to be signed by Knowles and 
which, according to his recollection of it, showed that it was 
not a sale. This agreement he could not, however find, and 
we have only his recollection of its contents more than a 
year after he saw it, and it is to be noted that the first day 
lie was examined he could not remember if there was such 
a writing enclosed, and it was only on the second day that 
he remembered it at all, and then not so that he could 
speak positively. (4) It is in evidence that some months 
after the transfer, defendant re-transferred it, Knowles de
siring. it is said, to have the land surveyed into town lot*; 
that it was so surveyed and again transferred to defendant. 
The<e two transfers are registered and fairly beyond dis
pute. If Knowles had no further interest in the land, one 
cannot understand the parties going to the expense at
tending these transfers, or why Knowles would care whether 
it was surveyed or not.

In weighing this evidence pro. and con., I think bv far 
tin greater weight is to be given to the written documents, 
and next to these the circumstances; and I have come to the 
conclusion that the preponderance is in favor of the mort
gage theory.

Mr. Newlands has drawn my attention to the statement 
in the Mathewson letter and in defendant’s answer, touch
ing certain work to lie done by Knowles in collecting ac
count < and notes for defendant’s firm. In the Mathewson 
letter it is said, “now from a personal and business point 
of \iew. I am willing to undertake this.” Mr. Newlands 
contends that this refers to the note sued on, and that one 
of the conditions on which the defendant was willing “to 
undertake this” was that Knowles should attend to business 
°f hi% company, and that consideration is a valuable one. Mr. 
N< u lands argues that this shows the note was not given with
out -iime consideration at least. It seems to me that this does 
no! refer to the $'5,500 transaction at all, but to the other 
proposal which was not carried out. The position of this 
'i | nient in the letter leads to that conclusion; it comes im- 
m ,,!ately after his statement of the proposal that defendant

Judgment. 

McGuire, J.
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Judgment. should go surety for Knowles, and he uses the words “ this"
Mdluin*. .1. in the singular as referring to the nearer of two things, 

and this condition is described as the “first,” the second 
being that his guarantee could only be given “ if you con
sidered I was fairly open to do so, and that the guarantee 
should only he to your bank.” This second condition is 
clearly not applicable to the $5,500 deal, and the other con
ditions being coupled with it tends to the conclusion that 
it refers to the same matter. Further, if what he says lie 
was “willing to undertake” refers to both deals, one would 
have expected to find him using the word “ properties ” in
stead of “ property,” for there were two parcels of property, 
and the word “amounts” instead of the singular “amount 
mentioned,” if he was referring to both the $5,500 and 
$5,000. Besides, when he is stating the proposition in which 
this note appears, he states there the conditions on which 
it is to be given. In his evidence it is true the defendant, 
while asserting that he received no value for the note, speaks 
of the work to be done by Knowles, and uses language very 
like the “first” condition in the Mathewson letter; so much 
so that one cannot help supposing that he has been reading 
and thinking over that letter a good deal. I believe that 
he had got the two propositions considerably confused in 
his mind, for he asserts that in the “second ” condition, re
ferring to “ my guarantee,” the word guarantee means this 
$5,500 note. Now, I am satisfied he is mistaken, for that 
word could only refer to the proposal that he should he 
“surety” for Knowles to enable him to get “a line of 
credit, etc.”

Besides, one cannot understand an ordinarily intelli
gent man even, and the defendant is at least that, asserting 
that he received, or was to receive, no consideration for the 
note, and in almost the same breath asserting that he was 
to receive what he describes as “part of the consideration 
for my giving him this note as accommodation.” If lie 
meant “consideration” in the legal sense, then it was a 
contradictory statement and directly opposed to his previous 
evidence. Tf he meant what is spoken of as “considerations”
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of friendship or prospective advantage, etc., we could under- Judgment, 
stand him. Men do not usually endorse for others without McGuire, J. 
having some prospect of deriving advantage, especially when 
th»4 persons to be accommodated are not relatives. If it was 
“ consideration»1’ of that nature he had reference to, his state
ments would then be consistent and when it is remembered 
that the collections which Knowles was to attend to, were not 
to be done gratuitously, but to be paid for as such work is 
iMially done, and not done in return solely for the favors 
extended him by defendant, one cannot understand the 
defendant ns meaning that he gave Knowles $5,500 became 
Knowles agreed to look after collections, notes, etc., for 
which he was to be paid the ordinary charges for such work, 
and even that for no definite period. I do not mean to say 
that the “ consideration ” for a note must be money or goods 
or lands; it may be any consideration which would support 
a contract, and, as By les mentions, bills drawn specifically 
tin- one against the other for the same amount are not, in 
thi* sense accommodation bills, but that is a very different 
case from the present. In any case the written agreement 
must prevail over the parol evidence, and, as I have already 
said. I think the agreement by Knowles to look after col
lections was there stated in connection only with the pro- 
1» «al which was never carried out.

There is just one more issue which may, in some aspects 
of the case, be material, namely, did plaintiff, Mac Arthur, 
take the note with notice of the defects in title to it. As I 
have held that the note was subject to conditions limiting 
it' negotiability, and that it was a breach of faith for 
Knowles or his representative to negotiate it contrary to the 
agreement on which it was given, there was in this case 
f' id in the subsequent negotiation of it within the meaning 
■ 30 (2) of Bills of Exchange Act, 1800, and the burden
of proof that plaintiff was a holder in due course was then 
thrown on him; one who takes a note overdue has the onus 
on him to show that his transferor had a good title: Down v.
II 'in a;** unless and until he proves that value had been

«1 D. & R. 485: 4 B. & C. 330 ; 2 C. ft P. 11; 3 L. J. K. B.
h • .< , 234.



874 TEHK1TOIUK.S LAW HKWUVIX [vuL

.1 augment. given subsequent to such fraud by some other holder in due
McUuin*, J. course. This, of course, lie lias not done, and the onus 

was on him to show all the things necessary to constitute 
him a holder in due course, Tataui v. Jlaslar.40 The law was 
the same before the Act: Hailey v. Bidwell,41 Smith v. 
Braiiie,4* Harvey v. Towers.4*

lie did offer some evidence on the issue of notice of the 
conditions, lie says “he had no notice of the matters set 
out in paragraph If) of the statement of defence, about only 
discounting at bank of Ottawa and as to renewal for 18 
months.” This, 1 think, is all the evidence offered in his 
own favor. He, however, admits receiving a letter from 
h’okehv dated <sth April, 1891, and endorsed “ 14th April,” 
presumably the date of its receipt, in which, speaking of this 
note he says, “When Mr. MacDowall was down here some 
time ago he led me to understand that he did not intend to 
pay this note. Please let me know what the prospects are 
of collecting it and give me what information you can in 
regard to the matter.” Whether MacArthur made any in
quiry, or, if so, what information he got, or what answer 
lie returned to Itokeby, is not stated. Over a month after 
this he attends a meeting of the assignee and some creditors 
of tlie estate and makes an offer to purchase this and other 
notes at a discount, lie tells them that this note has not 
been paid, reads a telegram from Rokeby to that effect. This 
was three days after the note fell due. lie also tells them 
that he “ understood MacDowall objected to paying it.” 
Bearing in mind that he was desirous of a favorable answer 
to his offer, and that this note represented about one-third 
of the total face value of the whole batch of notes, such a re
mark, even though not so intended, would have the effect of 
influencing the assignee towards a favourable reply. Having 
volunteered so much information, as a fair man, it would 
be his duty to, and he would, naturally, give them the bene
fit of any information he had got in favor of the note, and 
as he gave no such information, the inference is that he had

-'.-H !,. J. Q. B. 482: 28 <J. B. D. 84.8: 38 XV. It 100 “18 M. & XV. 
7.8. «10 O. B. 244 : 20 !.. J. Q. B. 201: 1.8 Jiir. 2*7. **0 Ex. «M? 
20 L. J. Ex. 318; 1.8 Jur. 844.
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none and was still of the belief that defendant was going 
to resist payment—a belief which would be confirmed by 
the fact known to him that he had let it go to protest. All 
these circumstances were facts from which a jury might find 
that plaintiff knew that there were defects in the tide of 
the note : see Parr v. -Jewell.' In Byles on Bills, 15th ed., 
1 VS, it is said, “ Thus if when he took the bill he was told in 
express terms that there was something wrong about it, 
without being told what the vice was, * * * such a
general or implicit notice will destroy his title;” see also 
London and County Bank v. Groomed4 where it is held that 
the question for the jury was “Did he take the cheque under 
such circumstances as ought to have excited his suspicion?” 
It was a reasonable inference from Rokcby’s letter that 
“there was something wrong (or rather alleged to be wrong) 
about it, and knowing MacDowall’s means of paying and 
also knowing the insolvent Knowles pretty well, it is more 
than likely that the “ something wrong ” would be referable 
by him to some defect of title rather than to a mere threat 
by MacDowall to put the holder to the annoyance of a law
suit, or that he would beat him on the execution. He had 
had a month to make the inquiries asked by Rokeby, and Mac- 
A i tliur was then Rokeby’s agent here; he knew where Mac- 
(!• wall was, or had ready means of ascertaining, and if he 
either simply or intentionally neglected to make the inquiries 
open to him, the inference arises that he had “implicit 
notice*' of the defects. Opposed to this is simply his own 
statement that he had “no notice of the matters set out in 
paragraph 15, etc.,” a formula which might in his mind be 
very different from a square denial of any knowledge or 
belief that the note was tainted with any such defects of 
title. This evidence to me does not seem sufficient to dis
place and outweigh the evidence tending to an opposite con
dition, and 1 find this issue in favor of defendant.

I find therefore that the note sued on was an accommo- 
datioii note given without consideration to Joseph Knowles

“K Q. R. D. 288; 51 L. J. Q. R. 224: 40 L. T. 00; 30 W. R. 382; 
40 I I». 014.

Judgment. 
McGuire, J.
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Judgment, to enable him to raise money on the happening of a named 
McGuire, J. event, at a certain place, and subject to the consent of the 

Bank of Ottawa at Winnipeg to discount it, and further, that 
it was to be renewable for 18 months without interest; that 
there was an implied agreement not to negotiate it after 
maturity; that the pledge of it to the Commercial Bank by 
Knowles himself was for a special purpose, which was after
wards satisfied by the payment made to the bank bv the 
assignee, and the bank’s agreement to release the note from 
such lien; that in effect the note got back after maturity into 
the possession or control of Coombs, who then held it sub
ject to the same conditions as it had been held by Knowies; 
that ( 'is transferred it for value to MacArtlmr after it 
became due and dishonored; that the conditions mentioned 
were equities attached to it or defects of title of his immedi
ate transferor, Coombs, and that he took it with no better 
title than had Coombs, and cannot, therefore, maintain this 
action: that his co-plaintiff, the Commercial Bank, standing 
on MacArthur’s title, held it also subject to these defects 
of title, and that consequently neither of the plaintiffs wts 
entitled at the commencement of this action to bring and 
maintain the same.

For these reasons I find a verdict for the defendant 
with costs, and direct that judgment be entered accordingly.

The plaintiff appealed.
The appeal was heard on 6th June, 1892.
/). L. Scott, Q.C., and II. IV. Newlands, for the plain

tiffs the appellants.
IV. II. Culcer. Q.C., and James McKay, for the defen

dant the respondent.
Tn the course of the argument the following addition il 

authorities were referred to:—Lysaght v. Bryant™ Chap
man v. Cottrell™ lie Lewis Exporte Monro,™ Austin v. Pal-

*11 C. R. 40; 10 L. J. C. P. 100. “0 II. & C. 80T>: 34 L. J. Ex. 
180; 11 Jur. X. 8. 330; 12 L. T. 700; 13 W. R. 843. 4Î45 L. J. <}. R 
810: 1 Q. R. 1>. 724; 35 L. T. 857: 24 W. R. 1017.

4
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inrr,is Cross v. Currie,40 Engle v. Stour ton00 Byles on Bills, Argument.
|i. 335, McLaren on Bills and Notes, 134, Downes v. Itich- 
mitsonDanner v. Steele02 Jiartmin v. Caddy02 Ifeaumonl 
\. (lira I head.04

[June Sth, 1SV2. j

The judgment of the Court (Richardson, Macleou, 
li'ui LKAV, Wetmore, and McGuire) was delivered by

Wet mo re, .1.—There was evidence upon which the 
learned trial Judge might reasonably find that the note su id 
mi in this action was an accommodation note given by the 
defendant to Knowles, and, lie g so found, we see no 
reason for interfering with his finding.

We are satisfied that the purchase by the plaintiff Mac- 
Art litir of this note with the other notes set out in Kxhibit 

<i " in the Appeal Book was a purchase from Coombs,
Knowles’ assignee, and not from the bank.

The assent of the bank was only required because the 
transfer could not be completed without it; the negotiations 
for the sale were made with Coombs; it was with him the 
arrangement was made as to the amount of the considera
tion to be paid; the consideration was paid to him, and the 
tlanst'er is expressed to be made from him. There was a 
constructive delivery under that transfer to MacArthur and 
t" ilie bank for him, when the bank ceased to hold the notes 
a- collateral for Knowles’ indebtedness and held them as 
collateral for the notes given by MacArthur, upon the secur
ity of which the bunk honored his draft given to Coombs.
Having purchased from Coombs, MacArthur was in the same 
petition as if he had purchased from Knowles, and, having 
purchased after maturity, took Mucdowall’s note subject to 
any equities which might attach to it as an accommodation 
paper; the bank having changed the capacity in which it 
In hi this note had no better title than MacArthur.

' .'to V. C. Q. B. pp. 12, 13. *6 O. A. It. 31. “RB J. P. 635;
:• ’I unes L. It. 44. "5 B. & Aid. «74; 1 I». & It. 332 ; 24 It. It. 522.

I Ex. 1; 10 L. J. Ex. 34. «1 I*. & D. 207; 0 A. & E. 275; 1 W. W.
A ll 724; 8 L. .1. Q. B. 31. “U I). & L. «31; 2 C. B. 454; 15 L. J.
V I*. 130.
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Judgment. By a writing contemporaneous with the note dated Xo- 
Wetmore, .1. vcmbcr 8th, 1889, and marked Exhibit No. 2 of Commission 

evidence, it was clearly stated in effect that this note was 
only to he used in a certain event and then only to be placed 
in the hands of the Bank of Ottawa at Winnipeg. It was 
urged that this writing ought not to be held to affect the 
question because it was not directed to Knowles or signed 
by him.

We think there is nothing in this contention. Although 
the letter was directed to Mr. Mathcwson, Knowles dictated 
part of its contents; it was handed to him, and he, as it was 

• intended he should do, took it with the note to Mr. Mathew- 
son, who declined to enter into the contemplated arrange
ment. Knowles subsequently placed the note in the Com
mercial Bank of Manitoba. This was against good faith 
and contrary to the purpose for which it was intended to 
be used. It having got back into the hands of Coombs the 
assignee after maturity and after that transferred to Mac- 
Arthur, the equities attached and neither McArthur nor 
the bank can succeed in this action.

In view of the very exhaustive judgment given by the 
learned trial Judge, and the manner in which he has dealt 
with the authorities bearing on the question, we do not 
consider it necessary to say anything further. We do not 
wish to be understood as dissenting from any part of his 
judgment; but having come to the conclusion expressed 
above, we do not consider it necessary to express any opinion 
as to the other parts of his judgment—beyond this, that we 
have very great doubts whether the learned Judge was not 
in error in holding that the note was not paid by Coombs. 
However, we express no decided opinion upon that point. 
The appeal will be dismissed with costs.

Appeal distnissed with costs.
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REGINA v. McCLUNG.

C riminal Laic—Felony—Polling jury — Jury separating — Refreshments 
for jury.

Held, in n prosecution for felony, that it was discretionary with the 
trial Judge to permit or refuse to allow the jury to be polled.f 

IhId, the prisoner being convicted of felony, that the eirvumtances — 
that two of the jurors had. during the trial, but before the Judge's 
charge, been allowed to separate for a short time from the other 
jurors in the custody of one of the constables who had been placed 
in charge of the jury, and during such separation to hold a short 
conversation, not referring to the cause, with a stranger to the' 
proceedings, and to partake, at their own expense, of intoxicating 
liipior, insiitllcicnt in quantity to cause intoxication—did not con
stitute sufficient ground for discharging the prisoner, or for a new

[WbtMORE, ,T„ December Sth, Î890.
\ Court in liane, January 2-ird, 1891.

On the 3rd December, 1890, 7\ C. Johnstone moved for statement, 
a rule directing that the record of the trial be returned to 
the Court with the view of afterwards applying for a writ 
of error. The grounds of the motion were two, namely,
1st. because the prisoner was refused the right to poll the 
jury: 2nd, because the jury were allowed to separate and 
hold conversation with other people during the progress of 
the trial.

[December 5th. 1890.]
The judgment of the Court (Richardson, Macleod, 

Ifni leav, Wktmore and McGuire, JJ.) was orally deliv
ered upon the first point by

Richardson, J.—The Court is unanimous in holding 
Ihal there is no right to poll a jury, hut it is discretionary 
with the Judge. The Court, however, think on the other 
fjimnd of misconduct by the jury, Mr. Johnstone should 
h-ive the rule asked for directing that the record he brought 
in. and allowing him on the 22nd January next (until which

we adjourn) to make an application for discharge. The 
vmidition is that copies of the affidavits which arc already

The weight of authority in the IT. S. appears to be the other 
":iy. See Am. & Eng. Ency. of Law, Voi. 28, tit. “Verdict."'p. 340.

VOL. 1. T.L.KKl’TH. 29
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Judgment, here be served on the Crown prosecutor together with the 
Richardson,.!, rule, so that lie may have notice. We propose to limit a 

time within which those are to lie served on the Crown 
prosecutor—within a week.

On 22nd January, 1801, D. L. Scott, Q.C., and T. C. 
Johnstone, for prisoner, moved on ground of misconduct of 
the jury for the discharge of the prisoner, and in the alter
native for a neur trial.

llr. White, Q.C., for the Crown.

[January 23rd, 1891. \
The judgment of the Court (Richardson, Macleod, 

Roulkav, Wetmore and McGuire, JJ.) was delivered by
McGuire, J.—The prisoner, David S. McClung, was 

tried at Moosomin by Mr. Justice Wetmore and a jury on 
the charge of having feloniously poisoned a mare, the prop
erty of one Hostetler, and, being found guilty, was sentenced 
to five years’ imprisonment.

Mr. Johnstone, counsel for the prisoner, applied to this 
( curt in December for an order to the Clerk of the Judicial 
District of Eastern Assiniboia, requiring him to forward to 
the Registrar of this Court the proceedings had on the trial 
of the prisoner, with a view to moving thereon to quash the 
conviction or for a new trial or a venire de novo on the 
grounds: (1) That the trial Judge had wrongfully refused 
to permit the jury to be polled; and (2) that two of the 
jurors had during the course of the trial been allowed to 
separate from their fellows, and while so separated to have 
conversation with a person not a juror and to partake of 
intoxicating liquor.

The Court on such application decided that the polling 
of the jury is a matter discretionary with the Judge at the 
trial and not one to which the prisoner is entitled as of 
right; but the order was granted with a view to enable the 
prisoner’s counsel to move on the second ground above 
mentioned. The order further provided for service on the 
Crown prosecutor for the said district of copies of the 
affidavits filed.
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The clerk of the said district having returned as directed Judgment, 
the proceedings in said trial, a motion is now made on behalf McGuire, J. 
of the prisoner to quash the conviction and for an order to 
diM'luirge the prisoner, or for a new trial, or a venire de novo.

The affidavits, on which the application was originally 
made, were those of one William A. Me Clung, and of Charles 
K. Park and George Garmcson, the two jurors alleged to 
have separated from their fellows.

On this motion the Crown prosecutor objected to the 
reception of affidavits by jurors as to what took place in 
the jury-room, but, subject to that objection, he filed further 
affidavits by the same two jurors as to what took place.

The facts, as they appear from all the affidavits before 
the Court, were that the two jurors named, on the night 
before .the last day of the trial, did, while in charge of one of 
the constables, leave the place where the rest of the panel 
were and proceed to a room in a building about 100 yards 
distant, and while there partake of some intoxicating liquor, 
and did speak to some person, but the conversation con
sisted in the juror Garmcson saying to the person who opened 
the door “How do you do,” and in the other juror remark
ing that the liquor he was drinking was good ; that there 
was no further conversation or any. conversation by or to 
the jurors in any w*ay connected with the case ; that the con
stable in charge of these two jurors during all the time they 
were so apart from the rest of the panel had cautioned them 
not to have any conversation while in the room in question, 
and that they were so separate from their fellows only about 
five minutes.

Tt was not contended on behalf of the prisoner that the 
lifjuor of which the two jurors partook had been sufficient 
to produce any intoxicating effect or that any conversation 
which took place related in any way to the trial or its 
subject matter, but the possibility of such a conversation 
"as suggested.

In answer to this the Crown showed what the conver
sation—if it can be called such—consisted in. It was con-
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Judgment, tended that, inasmuch ns in eases of felony the jury cannot 
McGuire, J. be allowed to separate, any separation at all must make the 

trial a nullity.
The ease of Ex parte Tioss1 was referred to in support 

of this. 1 cannot agree with the position taken by the 
majority of the Court in that ease, hut prefer that held by 
King, J., one of the dissenting judges.

In Hex v. Woolf,2 it was held that the separation of the 
jury in a trial of a misdemeanor did not vitiate the verdict, 
but it was argued for the prisoner here that the law is dif
ferent in eases of felony.

Assuming the law to be that in felonies the jury cannot 
he allowed to separate, hut that in misdemeanors they may 
he so permitted “in the discretion of the Court and under 
its directions as to the conditions, mode and time ” (It. S. C. 
e. 114, s. !<»!>§), it follows that in the latter ease, in the 
absence of permission from the Court, the law is just as 
imperative that the jury should not separate, and the same 
results should follow an unauthorized separation in either 
case.

While Ex parte Homs1 is an authority in favor of the 
prisoner, Hrgina v. Kennedy2 is an authority directly against 
him.

The rule against the separation of the jury must he 
taken to be founded on some good reason, and that reason 

that the jurors are, or may be thereby exposed to 
improper influences. When, however, it is shown, as in this 
case, that the jurors so separating from their fellows were 
during the whole period of such separation under the charge 
of one of the constables to whom the jury was given in charge 
by the Court, that in fact no improper act or conversation did 
take place, 1 cannot agree that such conversation could pos
sibly in any degree affect the minds of the jurors as to tie- 
ease, and therefore I think it is no ground for quashing the 
conviction. That the jurors may by their conduct have

1 21 New Bruns. R. 2>7. al Chitty 401. a8 Thompson (Nov. Be.) 203.
§ See now (Vim. Code, s. 0721. for which a new section was sub

stituted by r»8-r»n Vic. (1808) v. 40. ached.

18
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exposed themselves to punishment for contempt is quite 
another matter.

1 am not quite satisfied that the facts in this case even 
show a separation of the jury within the meaning of the 
rule. Here they were, during all the time (five minutes) 
they were apart from the rest of the ", in charge of a 
duly appointed constable. It must not be overlooked, too, 
that here the alleged separation was before the conclusion 
o! the trial and before the Judge’s charge. A separation 
after the case lmd been committed to the jury and they had 
gone to consider their verdict might be regarded more 
strictly.

In no case that I have seen reported has the mere fact of 
a conversation between the jurors and other persons been 
lu-ld to vitiate the verdict, but in all eases the Courts have 
directed their enquiry as to whether the conversation was 
in reference to the case in hand, and, if so, was it such as 
might improperly affect the minds of the jurors. Here no 
conversation whatever in relation to the case took place.

As to the two jurors partaking of liquor, I find it laid 
down in 2 Hales Pleas of the Crown, p. 306, that if food or 
drink be partaken of by jurors at their own expense and 
not at that of the prisoner, while it renders them liable to 
punishment, it is no longer a ground for avoiding their 
verdict.

On the whole, 1 think that no good ground has been 
idmwn why we should interfere with the conviction of the 
prisoner.

Judgment. 

McGuire, J.

Conviction affirmed.

3
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LE JEUNE ET AL. v. SPARROW ET AL.

Promissory note—Collateral security—Accommodation endorser—Principal 
and surety—Renewal—Extending time for payment—Married teaman 
—■•Separate estate—Evidence—Presumption.

T. B. L. and A. C. S. being indebted on several promissory notes 
to the plaintiffs who demanded security, the defendant II. A. 8., 
the wife of A. C. 8., at his request and without knowing of tin- 
purpose for which he proposed to use it, endorsed a blank form 
of note, which was afterwards tilled out as a note made by T. B. 
L., payable to 11. A. S., and endorsed by her and A. C. 8., and 
was then given to the plaintiffs. This note was afterwards renewed, 
II. A. 8. again endorsing a blank form, A. C. 8. being made payee 
and endorsing ahead of II. A. 8. While the plaintiffs held this 
latter note, they kept the several ujtes, us security for which 
they held it. renewed the renewals extending beyond the date of 
the maturity of the note held as security. In an action on the 
latter note, II. A. 8. pleaded that she was discharged, by reason 
of the plaintiffs having given time by a binding agreement to T. 
It. L. and A. C. 8. the principal debtors, without her consent.

Ifeld, by ROULEAU, J., the trial Judge, and by the Court in bane. 
McGuire, J., dissenting, that the renewal of the notes constituted 
such an agreement and that the rule invoked—that giving time to 
a principal debtor by a binding agreement without the surety’s 
consent, discharges the surety—was applicable; and that II. A. S. 
was entitled to a dismissal of the action.

Semble, per M ACLF.on, Rouleau and Wetmore. J.T.:
1. The fact that T. B. L. falsely stated to the plaintiffs, when they 

demanded security, that II. A. 8. was indebted to him. and asked 
them if they would accept her endorsement, to which they con
sented ; could not bind II. A. 8., as T. B. L. had no authority from 
her to make the statement.

2. If notice to the plaintiffs that II. A. 8. was merely an accom
modation endorser were necessary, the mere fact that she was 
second endorser on the first note, and first endorser on the second 
note would be sufficient evidence of such notice.

3. The case was distinguishable from that of a party, who, being 
asked for collateral security, brings paper founded on an actual 
indebtedness to himself. In that case, giving him time would in 
no ease relieve the parties to the paper given as security.

Per McGuire, J., dissenting.
J. There can be only two views of the contract entered into by 

H. A. S.
(«) Her contract was simply that which the law implied from her 

endorsement of the note, that is, she thereby became surety for 
the payment of that note only—not of any notes ns security for 
the payment of which it might be pledged. Her obligation was 
complete when she delivered the note, and oral evidence was not 
admissible to attach conditions to her liability ns endorser beyond 
what the law implied.

(6) If such evidence were admissible for the purpose of showing 
that the note she had endorsed was given ns collateral security 
fer certain other notes, the evidence was to the effect that she
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liai] appointed her husband agent to use it as ht- wished, and that 
he, in the exercise of that authority, had pledged it to the plain
tiffs as a continuing pledge, and she must in this view of it. be 
held to have agreed to it being security until the other notes were

In either view, the giving of time to the principal debtors on the 
other notes, did not affect the question of the liability of II. A. S. 
to the plaintiffs.

2. The defence of coverture and a reply of separate property having 
been pleaded, and the evidence having shown that II. A. S. was 
the owner of separate property when she endorsed, it would be 
presumed that she contracted with reference to it.

Form of judgment against a married woman.
[Rouleau, J., April j*th, isoe.
[Court hi banc, June 1.1th, 1893.

In this action the plaintiffs set up their claim as fol- Statement, 
lows :

(1) On a promissory note dated lltli August, 1890, 
for $064.50, made by the defendant La (forty, payable three 
months after date, and endorsed by the defendant to II. A.
Sparrow, wife of the defendant A. V. Sparrow, and endorsed 
by (\ Sparrow to the plaintiffs;

(2) And alternatively as follows:

That prior to and on the 8th May, 1890, the defendants 
T. B. Laffer tv and A. C. Sparrow were indebted to the plain
tiffs in divers sums of money, for money lent to them, 
amounting in all, with interest, to $664.50, secured to the 
plaintiffs by notes of the defendant T. B. Lafferty to the 
amount of $80 and by notes of the defendants T. B. Lafferty 
and A. C. Sparrow to the amount of $584.50, and on the said 
8th May T. B. Lafferty, in consideration that the plaintiffs 
would give further time to him and A. C. Sparrow for the pay
ment of the said sum of $664.50, made his promissory note, 
dated 8th May, 1890, whereby he promised to pay to the 
order of A. C. Sparrow $664.50, three months after date, 
and A. C. Sparrow indorsed the said note to the defendant 
II. A. Sparrow his wife, who at their request in
dorsed the same to the plaintiffs; that T. B. Laf- 
ferty then delivered the note so indorsed to the plaintiffs 
as security to them for the payment of the said sum of 
$664.50, and the several notes securing the same, and any 
and all notes upon which T. B. Lafferty then was or might
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Statement, thereafter become liable to the plaintiffs; that on the 
maturity of the said note the plaintiffs at the request of the 
defendants renewed the same for the term of three months 
from the 11th August, 1890, and received as such renewal 
from the defendants the note first mentioned and sued upon 
in this action, upon the same terms as they had received 
the original note of the 8th May, 1890.

(3) And alternatively that on the 8th May, 1890, the 
defendants T. B. Lafferty and A. (1. Sparrow were indebted 
to the plaintiffs in the sum of $1 7 1 upon a promissory note 
then overdue, dated the 2nd March, 1890, made by T. B. 
Lafferty and indorsed by A. C. Sparrow to the plaintiffs, 
payable two months after date, and in the further sum of 
$80 upon a certain other promissory note, dated April 28th, 
1890, made by T. B. Lafferty to the plaintiffs, payable ten 
days after date, the consideration of which notes formed 
part of the $004.50 secured by the note first mentioned sued 
upon herein, and which notes after being renewed became 
due and payable on the 24th November, 1890, and on the 
28th November, 1890, respectively.

The plaintiffs claimed:
1. $004.50 and interest from the 14th day of November, 

1890, and protest charges, $3.03, $007.53.
2. In the alternative, $171 and interest from the 24th 

November, 1890, and $80 and interest from the 28th Novem
ber, 1890, also protest charges, $3.03, $254.03. Part of 
the said sum of $004.50.

3. A declaration that the note of $004.50 was the pro
perty of the plaintiffs as security for all notes upon which 
the defendant T. B. Lafferty is liable to the plaintiffs over 
and above the sum of $254.03 and interest to the extent of 
$004.50.

The defendants T. B. Lafferty and A. C. Sparrow did 
not defend the action.

The defences of the defendant H. A. Sparrow so far as 
pressed were: (1) that the $004.50 note was indorsed by her 
for the accommodation of T. B. Lafferty and A. C. Sparrow,
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for whom she was to the plaintiff’s knowledge a mere 
surety, and that the plaintiffs by a binding agreement gave 
time to T. B. Lafferty and A. C. Sparrow, namely, by renew
ing the notes as security for which the $664.50 was given 
mid so discharged her; and (2) Coverture.

The plaintiff replied separate property.

The action was tried before Rouleau, J., at Calgary, 
without a jury.

Ji. Smith, Q.C., for the plaintiffs.
I\ McCarthy, Q.O., for the defendants.

[Aprit Uth, 1SD2.]

Bouleau, J.—This is an action on a promissory note 
made by T. B. Lafferty, payable three months after date, 
to H. A. Sparrow, and indorsed by her and A. C. Sparrow 
to the plaintiffs for the sum of $664.50. That note was the 
renewal of another note made payable, three months after 
date, by T. B. Lafferty to A. C. Sparrow, and indorsed by 
him and H. A. Sparrow to the plaintiffs for the same amount.

The note sued upon was given as collateral security for 
the four following notes, to wit: $80. $171, $100 and $313.50 
notes.

|The learned Judge then set out the substance of the 
pleadings.]

There is no question about the facts that exhibit A sued 
upon was given as a renewal of exhibit B, and that the note 
sued upon, exhibit A, ns well as exhibit B, was given to 
secure four notes of $313.50, $100, $171 and $80, or their 
then current renewals; also that Mrs. Sparrow indorsed the 
blank notes; that they were filled in at the office of T. B. 
Lafferty; that she never had any consideration for the said 
notes; that they were accommodation notes; that T. B. 
Lafferty never saw or spoke to Mrs. Sparrow about them.

According to Mr. Christie’s evidence: the note for $300 
uas renewed on May 21st, 1890, for three months and, when 
due on 25th August, was renewed for one month, and on

Statement.
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Judgment. September 20th was renewed for one month, and on Novem- 
Rouleau, J. her 1st, 1800, was renewed for three months more and 

became due on the 4th February, 1801; the $171 was past 
due when the $064.50 was got, then it was renewed on May 
10th, and was renewed afterwards tor one month, five times; 
October 21st was the last renewal, and it became due on 
24th November, 1800; the note for $100 was renewed 
also several times, when it became due on the 5th January, 
1801, after the last renewal ; the fourth note of $80 was 
also renewed several times till it became due on the 28th 
November, 1800, after the last renewal.

Besides Mr. Christie in his evidence before me at the 
trial, stated that he took the $0(54.50 note in consideration 
that he would not sue the other notes that became due, but 
renew them, and further on he adds: “I took the notes 
exhibits “B” and “A” as security for paper then held by me 
for monies advanced, and also the note sued upon was given 
as security for the four notes.”

The first question raised by the pleadings is this: Does 
the taking of a new note from the acceptor (who stands in 
the position of maker of promissory note) payable at a 
future date, discharge indorsers. By les on Bills of Ex
change, page 324, says: “The taking of a new bill from 
the acceptor, payable at a future day, discharges the indors
ers.” Cavanagh on Money Securities lays down the follow
ing rule: “If the debt be modified between the creditor 
and the principal debtor without the consent of the surety, 
the latter will in general be discharged from all liability on 
the contract.”

In Polack v. Everett,x Blackburn, J., says : “It has 
been established for a very long time beginning with Rcea 
v. liernntflon,2 to the present day, without a single case 
going to the contrary, that on the principle of equity a 
surety is discharged when the creditor, without his assent, 
gives time to the principal debtor, because by so doing he 
deprives the surety of part of the right he would have had

>1 Q. B. I). «60, p. 678 ; 45 L. J. Q. B. 360 ; 46 L. J. Q. B. 218; 85 !.. 
T. 350 ; 24 W. R. 680. -’2 Ves. J. 643.
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from the more fact of entering into the suretyship, namely, Judgment, 
to use the name of the creditor to sue the principal debtor, Rouleau, J. 
and if this right be suspended for a day or an hour, not 
injuring the surety to the value of a farthing, and even 
positively benefiting him, nevertheless by the principle of 
equity, it is established that this discharges the surely.”
In Hinckley v. Kenney* the same rule as above is followed, 
and Robertson, J., in his judgment, refers to the case of 
Davies v. Stainbank,4 which 1 think is very much ad rem 
with ibis case.

There it was held that a creditor who holds a floating 
guarantee from a surety cannot, without the surety’s con
sent, give time to the principal debtor as to any portion of 
the debt, without reserving the creditor’s right against the 
surety liable for that portion.

The same principle was upheld in the following cases :
Croydon Commercial (las Co. v. Dickinson,5 Holme v. Brun- 
tkill,° and several other cases cited.

On the other hand, all the authorities cited by the plain
tiffs to wit : as to (1) liability of indorser to innocent holder 
for value, (2) accommodation .indorser, and (3) suretyship, 
are good law as far as they apply; but the propositions laid 
down by Daniels on Negotiable Instruments, Vol. 2, pages 
3-11 to 347, particularly 345 and notes, also Vol. 1, pages 
• 71, 774, 775, 777 and notes cannot be applied to this case, 
for the reason that Daniel speaks always of the principal 
debtor the maker of the note or the acceptor of the bill of 
exchange. But here the defendant is merely an indorser 
on a note given as collateral security, and as proven by one 
of the plaintiffs, II. A. Sparrow was merely an accommoda
tion indorser. Mr. Christie, one of the Ts, says in
his evidence “ when I asked him (T. B. Lufferty) to get 
security, I did not ask him to get Mrs. Sparrow’s name 
(defendant II. A. Sparrow); I told him I must have further 
security and as a result of that he brought me the note.”

Hi (>. R. 161». See 16 O. A. R. 62*2. *6 DeG. M * G. 679. B46L. J.
< I1 157; 2 C. V. I>. 46; 86 L. T. 185 ; 25 W. R. 157. "47 L. J. Q. B.
610 J Q. B. D. 495 ; 88 L. T. 838.

C2A



Judgment. 1 <|o not know by what fiction of law the plaintiffs can make 
Rouleau, J. file defendant H. A. Sparrow principal debtor in this case.

The plaintiff knew she was only a surety, and therefore could 
not he treated otherwise, and was entitled to all the rights 
and privileges of a surety.

The case of the Can. Hank of Commerce v. Woodward1 
is clearly distinguishable from this case for the reasons 
already alluded to. The defendants in the ease referred to 
were makers of the note and not indorsers, and therefore 
were principal debtors and interested in retiring MoLagaiVs 
paper. In the present case II. A. Sparrow, as 1 stated 
before, indorsed the note sued on on behalf of the maker, 
T. It. Lafferty, who used it as security only for the notes 
actually held by the plaintiffs. I think also that the case of 
Devanney v. Hroirnlcc* is a case very much the same as the 
one under consideration. There is no doubt in my mind 
that the plaintiffs knew that H. A. Sparrow indorsed the 
note merely as a surety without consideration and, according 
to the authorities, is discharged by the creditors giving an 
extension of time to the principal debtor.

When the note of $(>(>4.50 exhibit “A” became due, were 
the plaintiffs in a position tA obtain judgment against the 
maker or principal debtor of said note?

There is no doubt they could not ; the four notes for 
which exhibit “A” was given as surety were not then due, 
because the plaintiffs had renewed them and would have 
become due long after exhibit “A” became due.

Can the indorser of a note he placed in a more un
favorable position than the maker; if the plaintiffs could 
not sue the maker, how could the indorser 11. A. Sparrow 
enforce her remedy against the maker; the law as cited above 
is very explicit on this point, Blackburn, J., as 1 have already 
mentioned, says: “If this right he suspended for a day 
or an hour the surety is discharged altogether.”

1 need not enter into the consideration of the second 
branch of the defence, to wit: The defendant being a feme

18 O. A. It. 347. •8 0. A. It. 353.
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fortrt is not liable. I am not just now favorably impressed •hidgninit. 
with the soundness in law of Hint part of the defence in Rouleau, J. 
this case.

The general rule is that a married woman with a sepa
rate estate can validly indorse a note for another. No doubt 
it is contended in this case that the defendant IT. A. Spar
row indorsed the note as security for her husband, and 
therefore was not liable. This is a very delicate question 
in this case, and 1 am not prepared to give an opinion. At 
all events, whether I should decide in favor of the defend
ant or in favor of the plaintiffs on that contention, it would 
not help the plaintiffs and alter my conclusion on the first 
branch of the defence.

Judgment is therefore in favor of the defendant 11. A.
Sparrow with costs.

'flic defendants appealed.
The appeal was argued on the 9th and 10th June, 1893.

//. L. Scott, Q.C., for the defendant 11. A. Sparrow, the 
appellant, cited Oriental Financial Corporation v. Overend,
(iiir met/ tf Co.,® llcalcy v. Doeson,10 I) e vanne y v. Brownlee,H 
Wyke v. Boyer»,11 De Colyar on Guarantees, 300; Clark v.
Berlin,12 Mayhew v. Crickett,™ Swire v. Redmond."

/*. McCarthy, Q.C., for the plaintiffs, the respondents, 
cited Ryles on Bills, 318, 324, (ionld v. Robson,15 English v.
Darby,2 Blackley v. Kenney,1' Davies v. Staiubank* Chalmers 
<■11 Bills, 3 Edn. 203 and 20(i; Darling v. RiceLawson v.
Lnidlaw,1T Bailer v. Cumpston,18

Scott, Q.C., in reply, referred to Merchants Bank v.
Ri ll.u> Kerr v. Stripp 20 Sec. 40 of N. W. T. Act, Davies v. 
dad,-ins,-1 Pollock on Contracts, 670.

■24 L. T. 774: It) W. R. 809. ,nS O. R. 001. uli)eG. M. & C,. 
40* J1 L. ,|. ('ll. Oil. u:t Bus. & r. 303: 7 R. R. 793. ‘*2 Swanst. 
It»::: 1 Will*, ('ll. 41S; R) R. R. 37. ”1 Q. R. 1). 530; 35 L. T.
470 «J4 W. R.1009. ' 8 Kant 570: 9 R. R. 498. "1 O. A. It. 43.

u. A. R. 77. ”38 L. J. Ch. 35; !.. R. 7 Bq. 10: 17 W. R. 24.
-u <1 rant's Ch. It. 413. *"24 Grant's Ch. It. 198. s,6 Ch. D. 728; 

20 W. R. 2(10.
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Judgment. 
Wet more .1.

TERRITORIES LAW REPORTS. [voL

[June 13th, 1803.)

Wetmore, J.—Tlit* plaintiffs held paper of one Laf
ferty and A. C. Sparrow, the husband of the respondent 
H. A. Sparrow, to see tire indebtedness they were respec
tively in to the plaintiffs.

They required collateral security for this paper. In 
order to furnish such security a note was prepared made by 
Laffertv in favor of A. C. Sparrow or order and indorsed 
by him and the respondent and delivered to the plaintiffs. 
This note was drawn at three months. The transactions, so 
far as the plaintiffs were concerned, were carried on by 
T. X. Christie, a member of the firm. At the time Christie 
demanded the collateral Lafferty informed him that the 
ret ' owed him between $1100 and $100 and asked 
him if he would take her indorsement upon a note, to 
which Christie assented. As a matter of fact, the respond
ent did not owe Lafferty, and her indorsement was purely 
by way of accommodation. When this note matured it was 
renewed by another note at three months made by Lafferty 
to the order of the respondent and indorsed by her and A. 
C. Sparrow. This is the note sued on.

After the maturity of this note the plaintiffs from time 
to time accepted renewals of the several notes, to secure 
which the note sued on was deposited, and so extended 
the time for payment by Lafferty and A. C. Sparrow with 
respect to such notes.

The defence is that by so extending the time for pay
ment the respondent was relieved.

There is no necessity to cite authority to establish the 
proposition that when a holder of a security given by a 
surety enters into a binding contract without the consent 
of such surety, giving time to the principal debtor the 
surety is discharged, because that proposition is clear.

If notiee to the plaintiffs that II. A. Sparrow was merely 
an aeeommodation indorser were necessary, I am of opinion 
that there was evidence from which the learned trial Judge 
might reasonably find that the plaintiffs had such notice.

5863
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Tliv mere fact that she was the second indorser on the first Judgment, 
note and payee and first indorser on the second note would Wetmore, J. 
be sufficient, and it is to he borne in mind that when Laf
fer t y stated to Christie that the respondent was indebted to 
him lie had no authority whatever to make a statement 
which would bind her.

1 think this case is very distinguishable from the case 
of a party who, being asked for collateral security, brings 
paper as such security to his creditor which he had in 
his possession founded in indebtedness to him. In 
that case giving time to such debtor would in no case 
relieve the parties to such paper because the consideration 
for such paper is the debt existing between the depositor 
and the parties to the paper, not the indebtedness between 
(lie depositor and the party with whom lie has deposited 
it. and such last mentioned person could not in any 
way affect the liability of the parties to that paper. In 
case the consideration for the paper, and the only con
sideration so far as the respondent was concerned, was the 
indebtedness of A. C. Sparrow and Laffcrty to the plain
tiffs, and for which they held the paper • of A. C. Sparrow 
and Laffcrty. Now when the respondent indorsed these 
notes she indorsed them in blank and gave no instructions 
or directions whatever; her husband simply asked her to 
indorse them and she did so. Now what authority did she 
give to her husband by this act? In the first place she 
authorized him to fill in the note for such amount and to 
make it payable at such time as he pleased, and when it 
was so filled in she authorized him to pledge it according to 
it- tenor and effect. She never authorized him to cut 
down or take away from her her legal or equitable 
right in any manner whatever. When that note was pledged 
the respondent on its face pledged herself that Lafferty 
would pay the monies which the note represented at maturity 
or she would, nothing more than that. When the note 
matured, if time was given to Laffcrty and her husband by 
a binding agreement without her consent to pay the monies 
which the note was given to secure, she became relieved. I
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Judgment. 
Wet more, J.

[VOL
think it is quite immaterial that the indebtedness which llm 
note was given to secure was also secured by other paper of 
the principal debtors. Was time given to pay that indebt
edness, by a binding agreement ? if it was, the respondent 
would not be in a position to protect herself against the 
principals until that time had expired. And was the taking 
of these notes from Lafforty and A. ('. Sparrow extending 
the time for payment of the indebtedness by a binding 
agreement ? Surely it was. If the plaintiffs had attempted 
to sue Lai Forty and A. ('. Sparrow on the note in 
before the notes they had given had matured, that fact 
would be an answer to such action. 1 cannot possibly dis
tinguish this case from what it would have been if the note 
in question had been given to secure a floating indebtedness 
of Latferty and A. (’. Sparrow and the plaintiffs had after 
it matured taken a new note from Lafforty and A. C. Sparrow 
payable at a further time without the respondent’s consent.

I would hardly think that it would be disputed that in 
such case the respondent would have been discharged. I 
cannot see that the respondent’s testimony that her husband 
had the right to do as he wished with the notes as far as she 
was concerned affected the question. No authority to her 
husband can be spelled cut of a statement made by her after 
action brought when all rights and liabilities with respect 
to the note had either attached or been lost. If it were 
necessary to find ns a matter of fact that the notes were 
not pledged ns security, for all time, of Lafferty and A. 0. 
Sparrow’s notes and all renewals of notes, I think there is 
evidence from which the learned Judge might have so foumh

The fact that the plaintiffs accepted renewal of the first 
note would indicate that. If the first note was so pledged, 
where was the necessity for the second note?

I will just refer to the case of Aiu ood v. Crowdic,22 I am 
free to confess that that case somewhat surprises me, but 
it is very distinguishable from this case, because there the 
accomodation was given for a floating indebtedness, and no 
time for payment had ever been given the principal debtors. 
The accommodation parties could at any time after their

”1 Shirk 483.

6163
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paper matured have paid the indebtedness, taken up their Judgmi-nt. 
paper and had a cause against the principal debtor. Wetmore, J.

I think the judgment is right and ought to be affirmed, 
and this appeal dismissed with costs.

Richardson, J.—It appears that when Mrs. Sparrow 
signed Exhibit “A,” which is the note sued on, it was as a 
surety for Lafferty, who was indebted to Le Jeune & Co. in 
$664.50, represented by four promissory notes, aggregating 
that sum, then shortly coming due.

Mrs. Sparrow’s undertaking would therefore be that if 
Lafferty did not, by the time “A” fell due, pay off the 
indebtedness represented by these notes, she, receiving the 
proper notice of dishonor, as indorser (quoad what was 
unpaid thereon by Lafferty) would.

Had Lafferty so failed to pay, and had she received 
notice of dishonor and paid “ A,” she could not have suc
cessfully maintained a suit upon “A” against Lafferty as 
the maker, because Le Jeune & Co. had extended the time 
for payment of Laffertv’s said indebtedness bv accepting 
four other notes payable at dates subsequent to maturity 
of “A” in lieu of those held when Mrs. Sparrow’s indorse
ment of “A” was given, to which extension she was not a 
consenting party.

Le Jeune & Co. thus having changed the situation preju
diced Mrs. Sparrow’s rights, and thus she is entitled to 
claim the advantage which a surety may set up when, with
out his consent, the creditor gives further time to the 
debtor than stipulated in the agreement when the surety 
undertook the suretyship.

Macleod, J. and Rouleau, J., concurred.

McGuire, J.—This is an appeal from the judgment of 
He Honorable Mr. Justice Rouleau, in an action upon a 
p'omissory note for $(>64.50 made by defendant Lafferty, 
n dorsed by the defendants II. A. Sparrow and A. C. Sparrow 
mid held by the plaintiffs.

VOL. T. L. RKPTS. 30
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Judgim-nt.
MoGuire, J.

The defendants Lafferty and A. C. Sparrow allowed 
judgment to go by default. The statement of claim, besides 
claiming in the ordinary form upon the said note, in the
alternative claimed specially that the defendants LafTerty 
and A. C. Sparrow had been indebted to them in divers 
sums of money lent to the said defendants by the plaintiffs, 
amounting in all to $064.50, secured by four notes, two made 
by LafTerty alone and the other two by him and A. C. Spar
row. and that in order to obtain further time for payment 
of these notes Lafferty gave them a note for $064.50, made 
by himself and indorsed by the other defendants, the same 
being delivered to them bv Lafferty as security for the 
payment of the $004.50, represented by the said four notes, 
and of all and any notes on which Lafferty then was or 
might thereafter become liable to plaintiffs; that on the
maturity of this note the plaintiffs, at the request of the 
defendants, renewed it for three months, receiving as such 
renewal the note sued upon.

The defences set up on behalf of H. A. Sparrow, who is 
the wife of the defendant A. C. Sparrow, were in effect 
coverture, and that she indorsed the said note if at all at 
the request of her co-defendants, and as security for the 
payment of said four notes, and that the plaintiffs by ex
tending the time for the payment of said notes thereby 
released her, she being, as the plaintiffs then knew', only a 
surety.

The plaintiffs replied, joining issue, and as to the cover
ture replying that she was possessed of separate estate.

The action was tried by Hon. Mr. Justice Rouleau 
without a jury, and he found in favor of the defendant 
H. A. Sparrow, except as to the defence based upon her 
coverture ns to which he gave no judgment.

He found that the note sued on was given as collateral 
security for the four notes mentioned, also that the note 
sued on had been signed in blank by Mrs. Sparrow and xvas 
filled in subsequently at the office of Lafferty, that she 
never had any consideration for so endorsing, that it was
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jin accommodation note, and that Lafferty never saw or Judgment, 
spoke to her about this note. McGuire, J.

He held that the plaintiffs had renewed the four notes 
to which this note had been deposited as collateral, without 
the consent of the defendant Mrs. Sparrow, and thereby 
released her.

He also found that when this note fell due the renewals 
of the four notes were still current, and that as the plain
tiffs could not then have sued thereon, they could not sue 
Lafferty or A. C. Sparrow upon the collateral note, and as 
i lie indorser could not he placed in a more unfavorable posi
tion than the maker, that therefore they could not succeed 
against her.

There seems to be no reason to doubt that Lafferty did 
pledge the note sued on to the plaintiffs as collateral 
security, either for the said four notes or the sums repre
sented thereby, or as collateral to any paper held by plain
tiffs with his name on.

On the note of which the note sued on is a renewal, 
there is indorsed a pencil memorandum, signed by Lafferty, 
as follows: “This note is collateral to any paper held by 
Le Jeune, Smith & Co. with my name on.”

Mrs. Sparrow in her evidence says that when she signed 
the note, of which the note sued on is a renewal, she did 
not know what it was and does not know' yet, has no recol
le» tion about it, and has no better recollection about the 
note sued upon, and that she is in the habit of signing for 
In r husband without enquiring for particulars, and that she 
jnive her husband no instructions whatever what to do with 
these two notes, and that her husband had a right to use 
them as he wished.

Mr. Sparrow in his examination says “ there was no 
' "ii versât ion took place between Mrs. Sparrow and myself 
when she indorsed the note. I asked her to indorse it and 
die did it; she did not know for what purpose the indorse- 
i ' lit was to be used. She did not knowr before the suit 
v.ns begun what the note had been used for.” And as to 
the delivery of the note sued on to the plaintiffs, he says,
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398 Ivor.

Judgment. “ ] di,l not present it to him (Christie, plaintiff’s manager).
McGuuj, J. If it was presented to Christie it would be by T. B. Laf

ferty.” Lafferty says that when the first note indorsed by 
Mrs. Sparrow fell due he gave plaintiffs the note sued on 
for the same purpose.

Now it is elear that Mrs. Sparrow made no contract 
o'* agreement other thar that what is implied by her indors
ing the two notes referred to; she had no knowledge that 
they were to be pledged as collateral security for the four 
notes held by the plaintiffs, and she gave no instructions 
to anyone so to use them, or as to how they were to be used. 
Therefore 1 think it is quite clear she was not a party to 
any arrangement by which they were pledged to the plain
tiffs; there was no contract whatever between her and the 
plaintiffs, other than what is implied by the fact of her 
being an indorser. The pledging of these notes was entirely 
and solely the act of Lafferty and A. C. Sparrow, and any 
agreement, express or implied, between Lafferty and the 
plaintiffs as to such pledging was one to which she was 
not privy and of which she was not even aware.

Now, then, what was the contract and the only contract, 
assuming her to be an accommodation indorser without con
sideration, into which she entered ? That Lafferty, the 
maker of the note, would duly pay the same at maturity, 
and that if he did not she would. She was a surety for the 
payment by him of this note. She never became surety 
that he would pay any of the four notes held by the plain
tiffs.

Tier suretyship was confined to the note sued on. Had 
the plaintiffs extended the time for payment of this note 
without her consent she would undoubtedly have been 
released.

In what way did the dealings between the plaintiffs and 
Lafferty as to matters for which she was not a surety affect 
her? As soon as she indorsed the note and delivered it to 
her husband she became liable thereon. Her liability arose 
certainly before it was pledged to the plaintiffs, and it would 
not be open for her to show by oral evidence, even if she
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attempted to do so, that her indorsement was subject to any Judgment, 
conditions. Her delivery was unaccompanied by conditions McGuire, J. 
or directions. Had she been compelled to pay this note in 
default of payment by the maker, what was there to pre
vent lier suing Lafferty? Had she taken up this note after 
its dishonor, could she not have sued Lafferty at once?
Could Lafferty have set up a collateral agreement between 
himself and the plaintiffs as to certain other notes, to which 
notes she was not a party and to which agreement she was 
in no sense privy ? In what way were her rights then 
affected, advantageously or disadvantageous!}', by the re
newals of the four smaller notes ? and if not, then she was 
not released.

Bills and notes pledged by a customer with a hanker as 
collateral remain the property of the customer subject to 
the lien of the bank for the indebtedness of the customer, 
and he can at any time redeem the collateral paper. When 
lie ceases to be indebted to the bank he is entitled to a 
return of the collateral paper, but if he permits it to remain 
with the bank and subsequently become indebted to it, the 
bank may sue on the collateral. (See Atwood v. Crowdie,**
Thompson v. Viles,23 By les on Bills 14G, Chalmers 77.)

We have seen that Mrs. Sparrow had no knowledge of 
the pledging of the note, and so personally was no party to 
that arrangement. But she also says that her husband had 
authority to do as he liked with it, that in effect he was 
her agent to use it as he pleased. If so, what he did do with 
it may be taken to be done as her agent and to bind her.

He knew what Lafferty pledged it for, and it may fairly 
he assumed that he was a party to the pledging as collateral.

Now what was the first note pledged for? As “ collateral 
t<> any paper held by Le Jeune, Smith & Co. with my name 
on,” as appears by Laffcrty’s pencil memorandum. Was 
that merely collateral to the particular paper then in exist- 
< nee, or was it intended as a continuing security for Laf- 
I- rty’s liability on renewals as well ?

2 I). & R. 733; 2 B. & C. 422 ; 2 L. 1. K. B. 48; 2G R. R. 392.
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Judgment. One of the four notes to be secured was already over- 
McGuire, J. due, the one for $171, and it was renewed on May 10th, 

two days after the delivery of the first collateral note.
The next of the four notes fell due on May 21st.
Now, if the first collateral note were given merely to 

cover the then existing notes and not renewals, what was 
in reality the effect of such pledging? As to the $171 note, 
plaintiffs were then in a position to sue on it. To be of 
unv assistance to Lafferty the pledge in this case must have 
been on the understanding that the bank would not sue on 
it, and if so for how long?

As to the next note to mature, what was the under
standing? The bank could not sue till it would mature. 
To be of any help to Lafferty it must have been that time 
would be given after its maturity. Must it not therefore 
have been intended to secure the renewal of this note. And 
so for the other two?

As to the note sued on, Lafferty, in his evidence, says 
that Christie asked him for a renewal of “ B,” or to “ get 
another of the same amount and for the same purpose, 
which 1 did.” Therefore this note was pledged on the same 
terms as “B.” It was given on 11th August.

One of the notes then in existence to which it would be 
collateral matured on August 15th, and the other three on 
22nd, 25th and 27th of same month.

Was note “A” pledged to secure these notes merely 
during their currency? that was needless, for the bank could 
not have pushed Lafferty till then—or was it given to obtain 
time for payment after their maturity? No one can reason
ably doubt that such was the intention.

Therefore in the case of note “ B ” it was pledged to 
obtain an indefinite extension on a note then overdue, and 
for the renewals of others shortly falling due. In the case 
of exhibit “A” it was pledged to secure an extension of time 
for payment of notes falling due within a few days. Now, 
was any period of extension agreed upon at that time: I 
mean when it was delivered to plaintiffs? No, for nothing 
was said as to that. Was it to obtain an extension during
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the currency of the collateral note? Let the acts of the Judgment, 
parties answer this. While the matter was fresh in their McGuire, J. 
minds the agreement as to extension was put in effect by 
îenewals for one month, and, as these renewals fell due, by 
further renewals from time to time. Can anyone doubt 
that the understanding was that exhibits “A” and “B” were 
pledged generally until payment of the Lafferty paper ?
That seems to have been also Mr. Sparrow’s view of it. lie 
says, “ when the first note was given it was given on the 
understanding that it should be curried on until the notes 
for which it was given as collateral should be paid off,” 
and Lafferty tells us that the second note was given for 
“ the same purpose.” Were these notes ever paid ?

No, for on the dishonor of the renewals the originals 
revived. In the case of Atwood v. Crow die,22 already referred 
to, the accommodation acceptor of the bills there pledged, 
was, so far as appears from the case, and as is proved in 
this ease, no party to nor aware of the pledging or the 
terms of the pledge. There is no doubt that the pledge in 
the first instance was to secure “ the then floating account ” 
due by the pledgor to the bank. “ It is clear,” says Lord 
Ellenborough, “ that there was a period when the plaintiff’s 
lien ceased to attach, and when the bills might have been 
redeemed, but they were not reclaimed, and by allowing 
them to remain in the hands of the plaintiffs the lien 
re-vested, when upon fresh advances made, the balance 
turned in favor of the plaintiffs.” In the Atwood case 
the purpose for which the bills were pledged had been 
satisfied prior to the maturity of the bills, so that then the 
pledgor owed the plaintiffs nothing, yet it was held that the 
permitting the collateral to remain in the pledgee’s hands 
amounted to a new pledge for an entirely new debt; a much 
stronger case than the present, where the note was permitted 
to remain, and the debt for which it is a collateral is not 
a new debt, but the same old debt for which it had origin
ally been pledged.

If the pledgors in the Atwood case could pledge the 
bills there for a new debt, and after the maturity of the



402 TBHRITOllIBS LAW REPORTS. [VOL

.iutigm«nt. bills without thereby affecting the liability of the accommo-
MeGuire, J. dation acceptor, surely it must follow that the pledgor here 

could in effect continue to keep the note as a continuing 
pledge for the same debt without thereby releasing the 
defendant.

I think with all due respect to the learned trial Judge 
and my brethren who differ from me, that they confuse the 
extension of time on the four small notes with an extension 
of the collateral note. No doubt any binding extension 
without her consent of the note sued on would release her, 
but I fail to find any evidence of such an extension which 
would have prevented the plaintiffs suing upon it immedi
ately it became due and unpaid. The plaintiff’s remedy on 
the collateral security docs not depend on the state of the 
secured indebtedness. The plaintiffs in suing on this note 
would claim and recover its full amount, and if that were 
more than the indebtedness of the pledgor to them they 
would hold the difference as trustee for the pledgor. Chal
mers on Bills, 3rd edition, p. 77. Ryles, p. 196 and note (g). 
The pledge of a bill is a different thing from a “ discount>r 
of it. A pledgee, like any other bailee, must use due dili
gence with reference to it. He must not part with it; he 
must if he can collect it at maturity. If the pledge implies 
that the pledgee is to collect at maturity, how can it be 
urged in the absence of an express agreement to the contrary, 
that the pledge here was on the understanding that it was 
not to be sued on at maturity. The title to a pledged bill 
remains in the pledgor subject to the pledgee’s lien, and the 
pledgor is entitled to it back when the lien ceases, and he 
can put an end to the lien at any time by satisfying the 
debt for which it is pledged, and demanding his collateral. 
Thompson v. Giles.23

I find no case cited that the giving further time for 
payment of the debt for which a promissory note has been 
pledged, has been deemed an extension of the time of pay
ment of the collateral note, or is such a variance of the 
security entered into by the parties to the collateral note, 
quoad that note itself, as to release an indorser thereof who 
has been no party to the pledging of it.
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In Gould v. Robson,13 the note sued on was not pledged Judgment, 
but assigned absolutely to the plaintiffs, and after maturity McGuire, .1. 
the holder accepted payment of part of it and took a new 
bill for the residue, the former bill being left as security 
for the payment of the new one. This was an extension of 
the bill itself and not of something else for which the bill 
was pledged, and of course released the indorser.

The other case relied on is Blackley v. Kenney;' where 
a married woman, who was security for a mortgage which 
was itself in terms security for certain notes held by the 
mortgagee, was held released from her security on the 
mortgage by the mortgagee accepting part payment of these 
notes as they fell due, advancing further goods and taking 
renewals for the unpaid residue of the retired notes and the 
fresh advances. There the undertaking of the wife was in 
effect (as expressly stated in the mortgage) to be surety for 
the payment of these notes and the delivery up of these 
notes, and the extension given was an extension of the very 
thing for which she was surety, and differs materially from 
the present case, where the contract of suretyship entered 
into by Mrs. Sparrow was limited to the note sued on and 
was complete and absolute before it was ever pledged.

To my mind there can be only two views of the con
tract entered into by Mrs. Sparrow.

1st. Her contract was simply that which the law of 
promissory notes says is implied by her indorsement of the 
note. Her obligation was complete when she delivered the 
note, and oral evidence is not admissible to attach condi
tions to her liability as indorser beyond what the law implies.

2. If such evidence were admissible, so as to show that 
it was given as collateral security for four certain notes, 
then it could only be by treating her as having appointed 
her husband as “ agent to use it as he wished,” that he in 
the exercise of that authority pledged it to the plaintiffs, 
and 1 have shown what seems to me the nature of that 
pledge, in respect of being a continuing pledge, and if he 
had authority to pledge there appears no limit to the mode 
of |dodging, and she must in this view of it be held to have 
agreed to it being security until those four notes were paid.
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Judgment.* 
McGuire, J.

[VOL.

In cither view of it, I think the plaintiffs are entitled 
to succeed, unless the coverture of the defendant is a good 
defence. I am iiftdined to think it is not. The plaintiff’s 
reply that she was and is possessed of separate property is 
proved by Mrs. Sparrow herself, and I think that where she 
is shown to have owned separate estate at the time of con
tracting it will be presumed that, she contracted it with 
reference thereto.

The judgment should be in the usual form against her 
separate estate, “that the plaintiff do recover out of the 
separate estate of the defendant 11. A. Sparrow, which was 
at the date of the promissory note sued on and is at the 
present date vested in her, or in any other person for lier, 
the sum of $ , the amount of the note and interest,
and $ , for costs taxed, making in all $ , with
which sum the said separate property is hereby charged.”

ip pea l dismissed with rosis. 
McGuire, J., dissenting.

A. HARRIS, SON & CO. v. DUSTIN.

Conditional sale—Lira note — Rescission by seller — Agency—Implement 
dealer—Evidence—Objection—Striking out.

Held, that the buyer of an article under a sale, conditional upon the 
property not passing until full payment of the price, was entitled 
to treat the contract ns rescinded where the seller took possession, 
used, offered for sale, and neglected to take proper cure of, the 
article, although he made no actual use of it.

Satcyer v. Pringle1 followed.
The evidence of the authority of a person assuming to act as agent 

for a dealer in agricultural implements, and the scope of his 
authority discussed.

Where, on the trial, parol evidence was given without objection to 
establish agency, and afterwards it appeared that the agent's 
appointment was in writing, and, on appeal, it was contended that 
the parol evidence should not have been and should not be con
sidered ;

’18 O. A. It. 218, reported in Court below 20 O. R. 111.
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Urhl. that, though upon the written appointment being put in evi
dence, nn application might, perhaps, have been properly made to 
strike out the parol evidence hearing on the same point, yet, as 
no such application had been made, nor any objection taken to its 
reception, the parol evidence might properly be considered.

[Richardson, J., April 27th, 1892.
[Court in banc, December 9th, 1892.

This action was tried before Richardson, J., at Moose 
Jaw. without a jury.

The facts and the points involved fully appear in the 
judgments.

J). L. Scott, Q.C., and IV. Grayson, for the plaintiffs.
IV. J. Nelson, for the defendant.

[April 21th, 1892.]

Richardson, J.—Plaintiffs sue defendant to recover 
front him the moneys represented by the three instruments 
of which the following are copies:—

“$37.50. Winnipeg, Man., April 21st, 1885.
“On or before the first day of January, 1887, for value 

received, I promise to pay to A. Harris, Son & Co. (Limited), 
or order, the sum of Thirty-seven Dollars, at Winnipeg, 
with interest at Seven per cent, per annum till due, and one 
per cent, per month after due till paid. Given for One 14 Hoc 
spring tooth Seeder. The title, ownership and right to the 
possession of the property for which this note is given, shall 
remain in A. Harris, Son & Co. (Limited), until this note or 
any renewal thereof is fully paid; and if default in pay
ment is made, or should I sell or dispose of my landed 
property, or if for any reason A. Harris, Son & Co. (Limited), 
should consider this note insecure, they have full power to 
declare it due and payable, even before maturity of same. 
1 also waive all homestead and exemption laws as to this

“(Sgd.) David Dustin.”

“$90.00. Winnipeg, Man., August 19th, 1885.
“On or before the first day of January, 1887, for value 

ri ceived, I promise to pay to A. Harris, Son & Co. (Limited),

Statement.



TERRITORIES LAW REPORTS.+0t> [VOL

•luilgin.'nt. or order, the sum Ninety Dollars, at Winnipeg, with interest 
Rtolianimiii.J. at Seven per cent, per annum till due, and one per cent, per 

month after due till paid. Given for one Six foot Brantford 
Binder. The title, ownership and right (&c., &e., as in 
above copy).

“(Sgd.) David Dustin.”

“ $90,011. Winnipeg, Man., August 19th, 1885.

“ On or before the first day of January, 1888, for value 
received, I promise to pay to A. Harris, Son & Co. (Limited), 
or order, the sum Ninety Dollars, at Winnipeg, with interest 
at Seven per cent, per annum till due, and one per cent, per 
month after due till paid. Given for one Six foot Brantford 
Binder. The title, ownership and right (&c., &c., as in 
above first written copy).

“(Sgd.) David Dustin."

Defendant sets up an almost inconceivable number of 
defences, together with a counterclaim, thus showing an 
extra amount of legal ingenuity on the part of his advocate, 
most of which, however, except for exhibiting a talent for 
special pleading, I consider unimportant for adjusting the 
disputes between the parties to this suit. The substantive 
defence and that which alone bears upon the case, is prac
tically:

That plaintiffs, having entered into executory agree
ments—one to sell defendant a seeder for $37.50, and the 
other a binder for $270, provided defendant made certain 
payments to plaintiffs, of which the instruments sued on 
represented portions unpaid—by their own acts and conduct 
relieved defendant at his option from paying the amounts 
sued on, which relief the defendant claims to have awarded 
him here.

The case was heard at Moose Jaw sittings, 13th April, 
1892 (Mr. Scott, Q.C., and Mr. Grayson, for plaintiffs, and 
Mr. Nelson, for defendant), when not only was all evidence 
adduced bearing on the question taken, but most elaborate 
argument followed on both sides.
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From the evidence so taken I find the following facts : Judgment.
(1) That the defendant signed the instruments sued Richardson, .7. 

on, and that they have never been paid;
(2) That the machines, for payment in part of which 

these instruments were given, plaintiffs delivered 
into defendants’ keeping to use on his farm, evi
dently to enable defendant for their use to help 
him in earning means to pay for them ;

(3) That defendant, having suffered reverses by loss of 
crops, in October, 1886, left his farm and went to 
British Columbia for the purpose of earning his 
livelihood, which by loss of crops he felt obliged 
to do, leaving on his premises the implements in 
question, and that he returned to his farm in 
March, 1890;

(4) That during defendant’s absence one Gass, 
plaintiffs’ representative for the Moose Jaw district, 
with full powers to act for them, and for whose 
acts in connection with the matters in question 
here plaintiffs arc responsible, late in 1887, or in 
the spring of 1888, and when all the payments save 
perhaps the last $90 due 1st January, 1888, were 
overdue, went to the defendant’s farm and removed 
these implements into Moose Jaw, with the deli
berate intention, as he states, of selling them on 
plaintiff’s behalf to other parties;

(5) That Gass had previously in 1887 taken one 
Low to defendant’s farm for the purpose of (if it 
suited and fitted the latter’s reaper) removing a 
portion of the reaper, intending at some subsequent 
period, or when necessary, to replace the portion 
so to be removed from plaintiff’s stock;

(6) That the reaper was in the fall of 1888 taken by 
Gass to his own farm twelve miles north of Moose 
Jaw, and used there in cutting a part of some 
forty-five acres of grain, and it was afterwards 
used, with Gass’s permission, by one Fowler, with 
a view to a sale by him in cutting both thirty-five
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Judgment. acres of his own and twenty-five acres of a neigh-
Richardson,J. hour’s crop in that year;

(7) That Gass used the seeder for his own purposes 
with the intention, if lie found on using it that it 
suited, to sell it for plaintiffs’ to himself, paying 
the balance the defendant had not paid.

(8) That in 1887 and in 1888, when so dealing with the 
machines, Gass was impressed with the idea that 
defendant would not return to the North-West 
Territories.

(9) That the machines were subsequently brought back 
into Moose Jaw and left, as I hold, unduly and 
unreasonably cared for, as also had occurred pre
viously after Gass resumed possession in 1888, 
and when (12th May, 1891,) Gass notified defendant 
that he might again take them they were in a more 
dilapidated condition than with that reasonable 
care which a contracting seller was bound to give 
to property held for his purchaser they should be.

The contracts, the subject matter of this suit, although 
not exactly in words are practically (in so far as it is material 
here) parallel with the main features in Sawyer v. Pringle,1 
and the facts the same, except that in the Sawyer case plain
tiff besides resuming possession had sold the machine to 
another party, and thus it was held by the Ontario Court 
of Appeal, rightly, as I agree, the contract was rescinded 
and defendant relieved, the consideration for which the 
notes were given having wholly failed.

In this case there has been no actual sale, consequently 
no such complete rescission has occurred as in Sawyer v. 
Pringle.1

Thus the more important question is presented, i.e., the 
plaintiffs not having actually sold away the machines form
ing the consideration for defendant’s promises, is defendant 
upon the facts as found entitled to be relieved?

In Freelh v. Burr,2 Lord Coleridge, C.J., expresses as 
the law in actions for breach of contract: “Where (he

*43 L. J. C. P. 91 ; L. R. 9 C. P. 208; 49 L. T. 773; 22 W. R. 370.
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question is whether the one party is set free by the action of Judgment, 
lliv other, the real matter for consideration is whether the Richardson,.! 
acts and conduct of the one do or do not amount to an inti
mai ion of an intention to abandon or refuse performance of 
the contract, the true question is whether the acts and con
duct of the party evince an intention no longer to be bound 
lw the contract.”

And in Mersey Steel and Iron Co. v. Naylor,3 Lord Sel- 
l)ourue, approving of Lord Coleridge’s expressions in Freeth 
v. Burr'3 “In questions on contracts, the fair result of 
the authorities is, you must look at the actual circumstances 
of the case in order to see whether the one party to the 
contract is relieved from its future performance by the 
conduct of the other; you must examine what that conduct 
is, so as to see whether (1) it amounts to a renunciation, (2) 
to an absolute refusal to perform the contract, such as would 
amount to a rescission, if he had the power to rescind, and 
whether the other party may accept it as a reason for not 
performing his part.” . . . “Has the one party so con- 
dueled himself as to leave it to the option of the other party 
to relieve himself from a future performance of the con
tract. The question is, do the facts justify such a conclu
sion.”

And in the same case, Lord Blackburn also approves :—
(p. 142) “ Where there is a contract which is to be per
formed in future, if one of the parties has said to the other, 
in effect : ‘I will not perform the contract,’ the other party 
may say, ‘I will not wait until you have broken it, but I 
will treat you as having put an end to the contract, * * 
and at all events I will not go on with the contract.’”

Accepting such as the law here, upon the facts as I 
have found them, these plaintiffs by their acts and conduct 
in my opinion evinced an intention no longer to be bound 
by Hie contract, their intention when retaking as expressed 
by Hass was to sell, and their conduct after retaking as 
proved, using, offering to sell, and the kind or rather want

» A pm Ont». 434; pp. 439, 440, 442; 53 L. J. Q. B. 497; 51 L. T.
•537 32 W. R. 989.
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Juügnwnt. of care bestowed, fully justified defendant in treating the 

Richard non, J. contracts as put an end to by plaintiffs, and in refusing to 
pay the claim as sued for.

My judgment therefore is, that plaintiffs* claim be dis
missed with costs to the defendant, and that the defendant’s 
counterclaim be dismissed with costs relating thereto to the 
plaintiffs. There will be only one taxation.

The plaintiffs appealed. The appeal was heard on the 
5th December, 1892.

D. L. Scott. Q.C., and W. C. Hamilton, Q.C., for appel
lants.

W. ./. Nelson and J. G. Gordon, for respondent.

[December 9th, 1892.]

The judgment of the Court (Richardson, Macleod, 
Rovleav, Wetmore and McGuire, JJ.) was delivered by

Wetmore, J.—Two grounds of objection to the judg
ment of the trial Judge were in substance argued on this 
appeal.

1st. That there was no evidence to warrant the learned 
Judge in finding that Gass was authorized by the plaintiffs 
to re-take possession for them of the machines in question, 
and to deal with them in the manner in which the Judge 
found he did deal with them.

2nd. That if there was evidence to warrant the learned 
Judge so finding, Gass did nothing which coukl be construed 
as a rescission of the contracts by the plaintiffs or which 
would authorize the defendant to treat the contracts as 
rescinded.

As to the first point:—
Gass was called ns a witness on behalf of the plaintiffs 

and in cross-examination he swore that at the time the con
tracts were made he was plaintiffs’ “Head Agent” for the 
Moose Jaw District.

It is quite evident, from the tenor of the evidence and 
the content and marginal writings on the documents put 
in, that the machines in question were delivered, and the
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contracts in respect of them were made, in Moose Jaw or 
its vicinity, or in what must be considered according to the 
witness’ meaning within the Moose Jaw District. Gass 
further swore that he took possession of the machines as 
“plaintiffs’ agent,” and that he took possession of them to 
make the best he could of them “for the plaintiffs,” and 
that he thought he “notified plaintiffs of having taken pos
session.” This evidence was all received, as far as the appeal 
book shows, without any objection being raised to its recep
tion. The learned counsel for the plaintiffs contended that, 
because it was shown that Gass’ appointment as agent was 
in writing, all this testimony amounted to nothing as estab
lishing Gass’ authority. I am of opinion that, while this 
possibly might have been good ground for striking out so 
much of Gass’ testimony just quoted respecting his relations 
to the plaintiffs and the capacity in which he took posses
sion. as was given before the fact of the appointment being 
in writing was got out, and for objecting to so much of it 
ns was given after that fact was got out, yet inasmuch as 
no application was made to strike out the one part nor any 
objection raised to the reception of the other, the testimony 
was entitled to such consideration at the hands of the learned 
Judge as it was worth and could not he treated as of no value 
whatever. Now, keeping this in mind, there is another 
piece of testimony, which, in my opinion, has an important 
bearing on the subject of Gass’ authority. Between three 
and four years after Gass took possession of these machines, 
about the 13th May, 1891, he caused the defendant to be 
served with a notice addressed to him, which was in the fol
lowing words: “Please take notice that 1 the undersigned 
agent at Moose Jaw of A. Harris, Son & Company, Limited, 
have on my premises here the Spring Tooth Seeder and part 
of the Self Binder bought by you of them: that this Seeder 
ami Binder may be removed by you at any time, and that 
tin y are on my premises at your risk. Yours truly, Chas. 
A Gass, Agent for A. Harris, Son & Co. (Limited). Moose 
Jaw, N.W.T.”

Judgment. 

Wetmore, J.

VOL. I. T.L.HKPTS. 31
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Now it will be observed that in that document Gass 
holds himself forth as the plaintiffs’ agent. The writing 
was offered in evidence by the defendant, and no objection 
whatever was offered to its reception on behalf of the 
plaintiffs.

Under such circumstances I must assume that Gass was 
acting within his authority in giving such notice. Now 
that document amounts to a ratification by the plaintiffs of 
Gass’ action in taking the machines to Moose Jaw, because 
otherwise the plaintiffs would have directed the machines to 
be carried back to the defendant’s premises from whence 
they were taken and left there, but the notification was that 
defendant could remove them. That notice is a ratification 
and adoption by the plaintiffs of Gass’ action in taking 
possession of these machines and bringing them to Moose 
Jaw, or at least the learned Judge was justified in viewing 
it as such. The principal is responsible for the negligent 
acts or omission of his agent, while acting within the scope 
of his authority, and Gass was acting within the scope of 
his authority in taking care of these machines after taking 
possession, and his principals are responsible for his acts or 
omissions with respect to such machines while under his care.

I am therefore of opinion that the evidence which I have 
referred to, taken as a whole, was sufficient to warrant the 
learned Judge finding, as a matter of fact, that what Gass 
did with respect to these machines he did as the plaintiffs' 
agent and with their authority.

As to the second point, that is:—
Whether Gass’ acts with respect to these machines 

could he construed as a rescission of the contract by the 
plaintiffs, or authorized the defendant to treat the contract 
as so rescinded, the instruments sued on may be treated as 
exactly similar to the instrument sued on in Sawyer v. 
Pringle.1 It was there held that the vendors, the plaintiffs, 
having, under the provisions of the contract, recovered pos
session of the article sold and re-sold it to a third person, 
and so put it out of his power to carry out his contract with 
the defendant, this amounted to a rescission of the contract
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and the plaintiff could not recover from the defendant the Judgment, 
balance of the agreed price. In my opinion, that case lays Wetmore, J. 
down the law correctly, and I would have no hesitation in 
following it. But the learned counsel for the plaintiffs 
urged that in this case there was no re-sale, and he there
fore draws a distinction between this case and Sawyer v.
I’ringle.1 It is true that there is that distinction; but it is 
not necessary that there should be a re-sale to bring a case 
within the ratio decidendi of Sawyer.v. Pringle.1 That case 
is far more far reaching in its consequences than that. For 
instance, if the vendor after resuming possession were to 
burn the article or break it in pieces or otherwise destroy 
it, he would just as much put it out of his power to carry 
out his contract as if he had re-sold it. The question is how 
must a vendor, who takes possession of an article under a 
contract such as those in question in this case, deal with it, 
if lie wishes to hold the buyer to the agreement and recover 
the unpaid price. Suppose a vendor contracts to sell and 
deliver at a future specified time a specific and ascertained 
machine for an agreed price; I will assume that such machine 
has been inspected by the buyer on the vendor’s premises 
and that it is an entirely new article in which the vendor 
deals. It is clear that in such a ease no title or property 
would pass to the buyer until the price was paid. Now I 
will assume that, when the time arrives to pay the money 
and accept the machine, the buyer goes to the vendor to com
plete the contract, he finds that, since he has made the bar
gain, the vendor has been using the machine and allowing 
• flier persons to do so; surely he would be justified in refus
ing to accept the article or pay for it; still more would he 

justified in refusing to do so, if he discovered that the 
vendor had turned the machine out into a mud hole and 
allow the people in the neighborhood to use it for a hitching 
I" 't to tie their horses and their oxen to. Now, I cannot 
' oneeive that the right of a buyer, from whom a machine has 
I" n taken under such agreements as those now under con- 
s"'' ration, are very much different. I am not prepared to 
1 I'l that the mere fact, that the vendor, when he repos

'd himself of the article, did so with the intention of
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Judgment, selling it, in itself would amount to a rescission of the eon-
Wetmore. J. tract or would justify the buyer in treating it as a rescission;

nor am I prepared to hold that the additional fact, that he 
offered it for sale or attempted to sell it, would amount to a 
rescission. It is possible that, if he afterwards changed his 
mind and concluded to hold the buyer to his bargain, he 
might do so if the machine was in the same condition that 
it was when he took it from the buyer, or be had done noth
ing which would justify the buyer in treating his acts as 
amounting to a rescission. It is not. however, necessary to 
decide these questions. It seems to me the question is not 
whether the vendor has rescinded the contract, or whether 
or not he had any such intention. The question is,—has 
the vendor so dealt with the article as to justify the buyer 
in considering that the vendor had rescinded the contract 
and in treating it accordingly. If the vendor wishes to hold 
the buyer to his agreement and enforce his claim against 
him for the price, he has simply the right to hold the article 
and he is bound to take care of it. The buyer has a right 
to insist that he shall not use it, and that he shall not allow 
other persons to do so, and that he shall take care of it. If 
he has got to take it hack, he has a right to receive it just 
in the same " as it was when taken out of his posses
sion. Of course I would not now hold that putting neces
sary repairs upon it would put it out of the vendor’s power 
to insist on the balance of the price being paid; but apart 
from that the buyer could insist upon its being kept in the 
condition it was in when taken away. If not kept in that 
condition, or if used bv the vendor or allowed bv him to he 
used, the buyer would have the right to say:—You have 
by your conduct rescinded the agreement and I will not pay 
you the balance of the price.

The learned Judge has found that the plaintiffs’ agent, 
after he took possession, used one of the machines on his 
own place; that on another occasion he allowed one Fowler 
to use it; that both of the machines had not been duly and 
reasonably cared for; and that they were in a more dilapi
dated condition than, with that reasonable care which a

1763
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contracting seller was bound to give to property held for 
his purchaser, they should be.

There was ample evidence to warrant the learned Judge 
in these findings, and it is no answer to say that the defen
dant had been careless in his care of these machines; that 
would not justify the plaintiffs being negligent.

It is not necessary, in the view I have taken, to decide 
the question raised as to the form of action or whether, if an 
action did lie, it should be for the balance of the price or an 
action on the case for damages.

1 am therefore of opinion that the judgment appealed 
against should be affirmed and the appeal dismissed with 
costs.

Appeal dismissed with costs.

THE QUEEN v. NIMMOXS.

i'lvicn Case reserved-—Hudson's Bay Co.'s lauds—Old trail^-Survey and 
transfer to Territories—Obstuction—Compensation—Petition of right.

When a statute authorizes the expropriation of private land, the 
oxvnvv is not entitled to compensation, unless the statute so 
provides.

Kven where compensation is payable by the statute, the party expro
priating may (unless the statute otherwise provides) enter upon 
'he land for the purposes expressed by the statute, without being 
liable to an action for damages; the owner must take such proceed
ings as may exist for obtaining compensation—in the case of 
expropriation by the Crown by Petition of Right in the Exchequer 
< ’ourt.

"'here land, which was part of the lands reserved to the Hudson's 
May Company,t was sold in a state of nature to a purchaser, who 
obtained a certificate of ownership therefor under the Territories 
Men' Property Act,8 and cultivated and enclosed it, thus prevent- 
im: the use of an old trail, which, subsequently, was surveyed and 
transferred to the Lieutenant-Governor for the use of tile Ter
ritories.!!

U<hi, that the purchaser was rightly convicted of obstructing a public 
highway.

[RouleAtr, J., April isth, tm.
[Court in banc, December 9th, 1892.

: See Dont. Tamils Act, R. S. C. c. 22.
8 U. ». C. c. 51.

See X. W. T. Act. R. S. C, c. BO. s. 108; 64-56 Vic. (1891), e.
<17; <10-01 Vic. (1897). c. 28. s. 19.

J udgment. 

XVetmore, .1.
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Statement. The accused purchased a half section of land from the 
Hudson’s Bay Company, across which a travelled trail 
existed, and obtained a certificate of ownership therefor under 
the Territories Beal Property Act. He afterwards built si 
fence across the land, thereby closing up the trail. The 
Dominion Government caused the trail to be surveyed and 
by proclamation transferred it to the Lieutenant-Governor- 
in-Council for the use of the Territories. The accused was 
charged with having unlawfully obstructed the Queen’s 
highway and was found guilty, sentence being deferred 
until the opinion of the Supreme Court could be obtained. 
The following questions were reserved for the opinion of the 
Court.

(1) Are purchasers of Hudson’s Bay Company lands 
entitled to compensation for lands taken by the Dominion 
Government for highways or roads, after the said Hudson’s 
Bay Company has divested itself of its title in favor of any 
party, before said land has been taken by the Dominion 
Government for said road purposes ?

(2) Had the Government any right to enter upon and 
survey the said trail on the accused’s property, and after
wards transfer it to the Licutcnont-Govcrnor-in-Council?

(3) If so, was the accused guilty of obstructing the 
Queen’s highway after the said trail was surveyed and pro
claimed a Government road ?

The case was argued on the 6th day of December, 181)2.
J. Ji. Costigan, Q.C., for the Crown.
Defendant not represented.

[December 9th, 1892.\

The judgment of the Court (Richardson, Macleod, 
Rouleau, Wetmork and McGuire, JJ.) was delivered by

Richardson, J.—The defendant was charged with hav
ing committed a nuisance in obstructing a public highway 
running from Calgary to Morleyville.

He is the owner of the north half of section 8, township 
24, range 1, west of the 5th principal meridian, through
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which the alleged highway passes, and the obstruction con- Judgment, 
sisted in erecting and maintaining a fence across this al- Richardson,.!. 
leged highway.

The defendant, on being charged before Mr. Justice 
Rouleau, elected to be tried by a Judge without a jury; 
and the trial occurred at Calgary in April, 1892, when Mr.
Justice Rouleau convicted him, but sentence was respited 
and a case reserved for the opinion of the Court for Crown 
Cases Reserved, on the following points:—

1. Are purchasers of the Hudson’s Bay Company’s lands 
entitled to compensation for lands taken by the Dominion 
Government for highways or roads after the said company 
has divested itself of its title, and after such land has been 
taken by the said Government for such road purposes ?

2. Had the Government any right to enter upon and 
survey the said trail on the accused’s property and after
wards transfer it to the Lioutenant-Governor-in-Council?

3. If so, was the accused guilty of obstructing the 
Queen’s highway after the said trail was surveyed and pro
claimed a Government road?

The facts, on which the case stated is based, appear to be 
as follows:—The land, on which the alleged obstruction was 
placed, belonged to defendant who had, previous to the sur
vey of the road by the Dominion Government, purchased it 
from the Hudson’s Bay Company ; it being land included in 
the Imperial Order-in-Council of 23rd June, 1870,§ the fee 
simple of which became vested in the company by section 
22 of the Dominion Lands Act,f as part of the one-twentieth 
of each township, to which by the said Order-in-Council the 
company became entitled.

By section 8 of that Order, the Government had the 
right to lay out any public roads through the lands so made 
over to the company without compensation, except in cases 
where the lands so appropriated for roads were actually under 
cultivation, in which instances the Government should pay 
to the company the fair value of the same.

8 See Memorandum, ante p. viii. t H. 8. C. c. 54.
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Judgment. Tt appeared from the case stated that, while, when 
RichardHon.J. defendant purchased this land, it was in its natural state, 

after purchase, and before the Government proceeded to 
lay out the highway through it, he had cultivated; and it 
was urged on his behalf that this was consequently a case 
where compensation would be payable, had the land still 
remained the company’s; and as defendant had purchased 
from it he was entitled to compensation; and that none 
being paid or tendered to him, as the fact was, lie was jus
tified in preventing the public from using the trail until 
payment or tender.

It was contended on behalf of the Crown that the pro
vision as to compensation applied only to the lands occupied 
as trading posts of the company, and blocks around them, 
and not to the other lands, namely, the one-twentieth of each 
township, to which class the land in this case belonged; and 
that, even it' the company would have been entitled to com
pensation for the land taken for the highway, he was not; 
nor was he, if he had these rights, justified in obstructing 
until payment or tender of compensation.

It is laid down in Coolev on Constitutional Limitations, 
p. 5G0, as well settled in the United States that, where com
pensation is payable, it is not necessary in the case of a state 
or municipal corporation authorized to expropriate land to pay 
or tender compensation before expropriating, provided the 
statute has given to the owner of the land a means of obtain
ing compensation, though the rule is the other way in the 
case of a private individual or corporation taking land; 
because in this latter instance the remedy of the owner by 
action might be valueless. The same statement of the law 
is given in Dwarris on Statutes.

In the United States the powers of the Federal Govern
ment are limited by a written constitution, which provides 
that no private property shall be taken for the public use 
without compensation. But no such limit exists upon the 
powers of the Imperial Parliament. In England, when a 
statute authorises the expropriation of private land, the 
owner is not entitled to compensation, unless the act 
expresly so provides.
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In The Mayor, ère., of Montreal v. Drummond,x the law Judgment, 
on this subject is stated by Sir Montagu Smith thus: “It is Richardson,J. 
clearly established that a statute which authorises works 
makes their execution lawful, and takes away the rights of 
action which would have arisen without such authority.
Statutes of the kind usually provide compensation and some 
procedure for assessing it ; but it is a well understood rule 
in England that, though the action is taken away, compensa
tion is only recoverable when provided by the statutes and 
in the manner prescribed by them.”

Broom’s Constitutional Law, p. 238:—
“ The constitution of England has wisely distributed to 

several Courts the determination of proper causes, but has 
left no subject in any case where he is injured without his 
adequate remedy, if he will go to the right place for it. If 
the subject has cause of complaint against the Crown he 
must proceed by that pathway which the constitution has 
laid out for him.”

It follows from the foregoing that, even where compen
sation is payable by statute, the persons expropriating may 
enter upon the lands for the purposes expressed by the 
statute, without being liable to an action at the suit of the 
owner.

Applying this rule here: Assuming that the defendant 
was entitled to compensation, he would not have a right of 
action against the surveyors sent by the Government to sur
vey the road; and if he could not bring an action at law 
against them for entering on his land or enjoin them from 
so entering, it cannot be seriously contended that he could 
lake the law into his own hands and prevent by force such 
entry.

Then, referring to the law as laid down by Cooley, supra.
Has the Govern ment provided a means by vvhich the 

defendant could recover any compensation to which he might 
he entitled? We think such means arc provided by Petition 
<>f Right through the Exchequer Court, and, assuming he had

’1 App. Can. 384, p. 410; 45 L. J. I\ C. 33; 35 L. T. 100.
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Judgment, and has this right, defendant was not justified in obstruct- 
Kichardaon,J. ing as lie did the said highway until compensation for the 

land taken therefor had been first paid or tendered.
The learned Judge has found that this was a public 

travelled road for some fifteen or sixteen years past, and 
long before defendant purchased the half-section through 
which the road passes, and long before any survey of the 
land through which any portion of the trail in question 
passed.

The proceedings which were had were taken under sec
tion 108 of the North-West Territories Act,II and, in the 
absence of proof to the contrary, we must assume from the 
case before us, that the proceedings taken in the matter 
were authorised under that section, the result being that 
the control of the public travelled trail from Calgary to 
Morleyville passing through defendant’s land became vested 
in the Lieutenant-Governor for the public uses of the Ter
ritories.

In the above view it is not necessary to consider whether 
or not the defendant is entitled to compensation.

The judgment of the Court is that the conviction of 
defendant be affirmed and that judgment be given thereon 
at the next sittings of the Supreme Court for the Judicial 
District of Northern Alberta.

Conviction affirmed.
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SCHILLER v. THE CANADA NORTH-WEST COAL 
AND LUMBER SYNDICATE.

Practice—Pleading—Ambiguity— Kmbarraaning pleading—Objection in laic 
—Striking out—Amendment.

The word “ efficient,” as applied to a medical practitioner in a state
ment of claim for damages for his unskilful treatment of the plain
tiff, was held to be ambiguous, inasmuch as it might be taken to 
mean that the practitioner was merely competent, or that he was 
not only competent, but would in fact skilfully treat, and the state
ment of claim was therefore held to be embarrassing.

Judge’s order dismissing application to amend by setting up objec
tion in law varied, and plaintiff given leave to apply to amend, 
and in default defendant given leave to apply to strike out portion 
of claim ns embarrassing.

[Court in banc, June 8th, 1892,

The statement of claim was as follows:
1. The plaintiff is a laborer and resides at Canmore, statement. 

Alberta. The defendants are an incorporated company doing 
business at Canmore as coal-miners and lumberers.

On or about the 20th November, 1891, the plaintiff was 
in the employ of the defendants as a coal picker at the 
company’s coal mines at Canmore. The sky-light in the roof 
of the building constructed for the protection of the com
pany’s coal screen, had, by the defendant’s negligence, been 
left without a window, and open, so that the snow falling 
through such sky-light upon the screen near which the plain
tiff was working, interfered with the procees of screening.
The company’s foreman, well knowing the danger and risk to 
be incurred, ordered the plaintiff to climb upon the said roof 
and close up the said sky-light with boards, and the plaintiff, 
under compulsion of the said order and not knowing the 
risk and danger to be incurred, proceeded to carry out the 
f-aid order, in doing which the plaintiff, owing to the fur
ther negligence of the defendants in not supplying proper 
and safe appliances for the said work, fell, and was wounded 
and injured, and incurred great suffering of mind and body, 
and loss of time and expense, to the great damage of the 
plaintiff ; and the plaintiff claims $2,500 damages for such 
injuries.
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2. It was the custom ami established rule of the defendant 
company to retain from the wages of each and every of its 
employees the sum of one dollar per month for medical and 
surgical attendance upon the said employees when required; 
they the said defendant company reserving and exercising 
the right to select the medical and surgical attendant, and 
guaranteeing his ctliciency as such, and the plaintiff had 
had the said sum of one dollar per month deducted from 
his wages during all the time of his employment with the 
defendant company.

3. Walter Hayden, M.D., was the medical and surgical 
attendant selected and retained by the defendant company, 
under the aforesaid custom.

4. The plaintiff, immediately after receiving the injuries 
complained of in the first paragraph hereof, was, by the 
defendants’ servants, placed in charge of the said Walter 
Hayden, M.D., as the defendants’ medical and surgical 
attendant, as aforesaid, for the purpose of being properly 
treated by him for the aforesaid injuries.

5. The said Walter Hayden, M.D., negligently, improp
erly and unskilfully treated the plaintiff for the said injuries.

fi. In consequence of such negligent, improper and 
unskilful treatment, the plaintiff was seriously and per
manently crippled; and the plaintiff claims $2,500 for such 
treatment and its results.

And the plaintiff claims $5,000 damages, and his costs 
of suit.

The statement of defence was as follows:
1. The defendants say that they were not guilty of the 

alleged or any negligence.
2. In further answer to the first paragraph of the state

ment of claim, that the plaintiff was not ordered to climb 
upon the roof and close up the sky-light, as alleged, nor at all.

3. In further answer thereto, that there was contribu
tory negligence on the part of the plaintiff, of which the 
following arc the particulars: The plaintiff well knew the 
condition of the said roof, and the risk and danger incurred
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in climbing thereon in snowy weather, yet, he voluntarily, 
and in opposition to orders received, climbed thereon, and, 
the roof being slippery owing to the snow then falling and 
being upon it, the plaintiff slipped and fell, causing the 
injuries complained of.

4. In further answer to the second and third paragraphs 
of the statement of claim, that Walter Hayden, M.D., was 
not selected and retained by the defendants as the medical 
and surgical attendant, under the alleged custom, or other
wise.

5. In further answer to the fourth paragraph, that 
they did not place the plaintiff in charge of the said Walter 
lfadvcn, M.D., as their medical and surgical attendant for 
the purpose of being properly treated by him for said 
injuries, or otherwise.

fi. In further answer to the fifth paragraph, that the 
said Walter Hayden, M.D., did not improperly, negligently 
and unskilfully treat the plaintiff, but on the contrary, that 
the said Walter Hayden, M.D., treated the plaintiff in a 
(nreful, skilful and proper manner.

7. In further answer thereto, that at the time of the 
said injuries complained of, the plaintiff was suffering from 
previous injuries received by him when not in their employ
ment, and under the circumstances of such previous injuries 
the said Walter Hayden, M.D., treated him for the injuries, 
herein complained of, in the most skilful and proper manner.

8. That the plaintiff did not suffer any damage in con
sequence of the treatment received from the said Walter 
Hsyden, M.D.

The defendants took out a summons to amend their 
hlatement of defence, by adding thereto the following para
graph :

"(9). The defendants will object that the second, third, 
fourth, fifth and sixth paragraphs of the statement of claim 
•To not show any cause of action against the defendants, 

«•cause they do not allege that the said Walter Hayden,

42:i

Statement.
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M.D., was not competent to perform the duties of medical 
and surgical attendant therein mentioned.”

The summons was heard before Rouleau, J., who, by 
order of 3rd May, 1892, discharged it with costs to the plain
tiff in any event.

From this order the defendants appealed. The appeal 
was argued on the 7th June, 1892.

D. L. Scott, Q.C., for the defendants, the appellants.
The amendment should be allowed. It raises a ques

tion of liability. If the plaintiff and the physician were 
fellow-servants the defendants would be liable only if 
at all. for negligence in not providing an efficient medical 
attendant for their servants. The defendants arc not liable 
if the damage complained of was the result of negligence 
on the part of the plaintiff’s fellow-servant. The plaintiff 
alleges that the physician was negligent and unskilful in his 
treatment of the plaintiff, it does not allege that he was 
inefficient. A master is not responsible for injury by one 
servant to another though he might be liable if he employed 
an incompetent man through whose act the fellow-servant 
is injured: Smith on Negligence, Blackstone ed., p. 45. 
The proposed amendment is not frivolous. The question 
might be raised as to whether these men were fellow-ser
vants, or as to whether the statement of claim discloses that 
they were. That point might come up at the trial. The 
proposed amendment to the defence is necessary to set that 
doubt at rest. It is also alleged that defendants guaranteed 
the efficiency of the physician employed, there should have 
been an allegation that he was not efficient. The amendment 
sought is not frivolous, therefore appellant’s right to the 
amendment is undoubted.

T. C. Johnstone, for the plaintiff, the respondent.
The demurrer is frivolous as the pleadings do not 

show the relationship of fellow-servants. The clauses pro
posed to be objected to show that II. was a physician 
presumably in the employ of the company as far as regards
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attendance on plaintiff was concerned at that time. The Argument, 
leading authority that I find which might seem in favor o£ 
appellants that this relationship did exist is Priestley v.
Polder} The plaintiff could not be presumed to have con- 
tcmplated that he would he ill-treated and treated unskil
fully. The plaintiff is a coal picker engaged in a mine and 
the other man is engaged in a different employment alto
gether. Theirs was not a common employment. There was 
an implied contract on the part of the defendants to furnish 
medical aid ; they did furnish it, but it was unskilful.

Scott, Q.C., in reply.

[June 8th, 1892.]
The judgment of the Court (Richardson, Macleod, 

Rouleau, Wetmore and McGuire, JJ.) was delivered by
Richardson, J.—This is an appeal from an order made 

by Rouleau, J., refusing with costs defendants’ application 
to amend their statement of defence, holding that the pro
posed amendment was not necessary in the interests of 
justice.

The action is to recover damages sustained by plaintiff 
while working in appellants’ coal mines for them, and 
besides charging defendants with having provided insuffi
cient appliances for the work plaintiff was at the time 
ordered to perform, further charged defendants with having 
violated one of the terms of plaintiff’s engagement with 
defendants, by which defendants were bound to provide an 
efficient medical and surgical attendant for their employees 
when required, and charging in this instance that the physi
cian they provided negligently, improperly and unskilfully 
treated plaintiff, by reason whereof plaintiff was perman- 
< ntly crippled, etc. The case was fully argued by Mr. Scott,
(for appellants, and Mr. Johnstone for respondent, as 
a result of which it appears that the difference has arisen 
from the use of the word “ efficiency ” in the statement of 
claim.

*3 M. & W. 1; M. & II. 905; 7 D. J. Ex. 42; 1 Jur. 087.
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To us it seems that the word as used in the statement 
is capable of two meanings:

(1) That the physician was competent and would per
form his duties in a careful and skilful manner,

(2) Merely that this physician was competent for their 
performance.

Now, if the former meaning was intended by plaintiff 
to be understood, the order made by Rouleau, J., would 
be correct.

On the other hand, if competency alone was intended, 
his decision was, as we conceive, erroneous. To us it seems 
that the statement of " " under consideration is so un
certain that the Court cannot clearly (as should always be 
the case) comprehend what the plaintiff's real cause of action 
in that respect is, and that it is in that respect ambiguous.

This Court has the power of making such a disposition 
of the whole matter as the learned Judge could, and the sub
ject matter is disposed of thus:—

The order of this Court is (l)That the appeal be dis
missed without costs to either party; (2) That the order of 
Rouleau, J., be varied by striking out the last paragraph 
which relates to costs of the application; (3) That the plain
tiff may apply to the local Judge to amend the second branch 
of his claim as he may be advised; or defendant may apply 
to have the clause expunged as embarrassing.

Appeal dismissed without costs.

4
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DALY v. ROBERTSON..
Highway—Private way—Dedication—Plan—Injunction.

The plaintiff's predecessor in title bought a certain lot according to 
,i plan (then unregistered), on which was shown a strip 33 feet 
in width, running along one side of the lot. The plaintiff claimed 
that this strip had been dedicated, either as a public highway or 
a private way for the use of the owner of the lot, and claimed a 
declaration to that effect and an injunction.

On the evidence, the Court found for the plaintiff and gave judgment, 
accordingly.

[Rovlf.av, J„ Jane 20th, 189!.
[Court in banc, December 9th, 189!.

The statement of claim in the action was as follows :
1. On the 20th October, 1888, Richard Hardi sty, since 

deceased, and the defendant, being owners of lot 25, block 
A, on a plan registered in the Land Titles Office for the 
Northern Alberta Land Registration District as Plan “ D,” 
executed, in pursuance of a previous agreement in writing 
in that behalf, a transfer of the said lot under the provi
sions of the Territories Real Property Act to Elizabeth 
Graham.

2. The said Elizabeth Graham transferred all her estate 
and interest in the said land to the plaintiff, by transfer in 
the form provided by the said Act, dated the 11th July, 1889.

3. The plaintiff says that at the time of the said sale 
and transfer by the said Hardi sty and Robertson, they 
had dedicated a certain strip of land 33 feet wide, run
ning southerly from Jasper Avenue along the entire depth 
of the westerly boundary of said lot 25, as a public street 
or highway, inasmuch as they had so indicated the said strip 
of land upon the said registered plan, which was so regis
tered by them, and had and ever since have allowed the said 
strip of land to be used as such, and as an alternative alle
gation, the plaintiff says that at the time of the said sale 
and transfer by the said Hardisty and Robertson, they were 
owners of the said strip of land, and made the said sale and 
tiansfer on the condition that the said lot 25 was then and

32
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should always continue to be a corner lot, having along the 
whole of its westerly side a street or lane 33 feet wide, over 
which the owners of said lot 25 should be at liberty to pass 
as over a public street or highway.

4. The plaintiff savs that the condition referred to in 
the preceding paragraph was expressed in the said agree
ment of sale, and also verbally by the said Hardisty and 
Robertson at the time of the execution of the said agreement 
of sale; and as an alternative allegation, the plaintiff says 
that the said condition is to be implied from the general 
course of conduct of the said Hardisty and Robertson in 
negotiating the said sale, and in fixing the price thereof, 
from the expressions contained in the said agreement and 
the terms thereof, and from the manner in which the said 
lot 25 and the said strip of land are laid out and marked on 
the said plan.

5. The defendant denies that the said strip of land is 
either a public street or highway, or a private way for the 
benefit of the owners of said lot 25, and asserts that 
the plaintiff has no right of way or other easement of any 
kind therein, and has attempted and threatened and intends 
to sell the said strip of land as soon as opportunity offers, 
as a lot upon which buildings may be erected.

The plaintiff claims:—
1. A declaration that the said strip of land is a public 

street or highway, or a private way for the benefit of the 
owners of said lot 25.

2. An injunction restraining the defendant from selling 
the said strip of land or otherwise interfering with the 
plaintiff’s rights therein or thereover.

The statement of defenec has in substanee a traverse of 
the material allegations in the statement of claim.

The action was tried at Edmonton before Rouleau, J., 
without a jury on the 10th May, 1892.

N. 7). Beck, for the plaintiff.
S. S. Taylor, for the defendant.
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[June 20th, 1S92.J

Rouleau, J.—The plaintiff alleges that he bought lot 
2.-». block A, of the town of Edmonton ; that the lot was 
sold to him as a corner lot; that according to plan “ D,” 
registered on the 2nd of April, 1888, a strip of land west of 
said lot 25 has been dedicated to the public as either a public 
street or private way, and that the defendant threatens and 
intends to sell the said strip of land as soon as opportunity 
offers, as a lot upon which buildings may be erected. And 
the plaintiff claims: 1st, a declaration that the said 
strip of land is a public street or a private way for the 
benefit of the owners of said lot 25; 2nd, an injunction re
straining the defendant from selling the said strip of land 
or otherwise interfering with the plaintiff’s rights therein 
or thereover.”

Lot 25 originally formed part of River lot 12, which 
was purchased by a certain number of gentlemen and sub
divided afterwards into town lots. Those town lots were 
sold according to a plan made by Simpson, D.L.S., after
wards registered as plan “ D.”

Long before plan “ D ” was registered, one William J. 
Graham bought from the agent of Robertson, the present 
defendant, and one McGinn, lot 25, block A, as shown by the 
said plan. Graham afterwards transferred the said lot to 
one Oliver, who transferred it to Elizabeth Graham, the wife 
of the first purchaser. The plaintiff afterwards acquired it 
from Elizabeth Graham.

Bv the evidence it appears that the said lot was sold 
according to a plan exhibited, which was either a tracing 
or a copy of plan “ 1>,” which was registered on the said 
2nd day of April, 1888. By a simple inspection of plan “13” 
il is evident that lot 25 is the last lot west on block A, and 
that the strip of land west of said lot was not intended for 
any other purpose except to form part of a street running 
north and south across “Jasper Avenue.” If the proprietors 
had intended that strip of land for any other purpose, the 
plan would certainly show it. True there is no other de
scription given of the said lot 25 in the different transfers

Judgment. 

Rouleau, J.
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Judgment, than the following:—“ Lot twenty-five (25), Block A—
Rouleau, J. Robertson & McGinn’s estate, Hiver lot number 12—Gov

ernment survey;” but taking the plan as registered in con
nection with the evidence " ' ed, I cannot help being con
firmed in the opinion that the said strip of land was intended 
for a public highway. William J. Graham, the first pur
chaser of said lot 25, swears positively that he bought the 
said lot from Mr. Mulkins. the agent of Rolu-rtson & McGinn, 
for the sum of $250, because it was a corner lot; the other 
lots of the block being only $200 each. This last statement 
is corroborated by several witnesses, and also by the price 
list on the margin of all the plans filed. Even supposing 
that such an agreement—that Mulkins was selling a corner 
lot to Graham—had not taken place, it would be now too 
late for the owners of river lot 12 to claim the said strip of 
land, because as they registered their plan ‘*I>” the dédira- 
tion of that strip of land to the public was sanctioned bv 
them. It is of evidence, too, that the proprietors have sold 
town lots for several years on the very same plan as they 
afterwards registered without alteration. There never was 
any contention till now that the said strip of land was not 
dedicated for the purposes of a public highway; the plan 
registered shows it plainly; and the behavior of the pro 
prietors showed it also all along until lately. The law 
effecting this case is clearly indicated and argued in the case 
of Cam/ v. The City of Toronto.* In reading that case care
fully, and applying the rules of law laid down to this case, 1 
cannot come to any other conclusion than that my judgment 
should be in favor of the plaintiff. The judgment of the 
Court is therefore as follows:—

The Court declares that the strip of land 35 feet wide 
west of lot 25, block A, plan 1), is a public highway, having 
been dedicated as such to the public by the defendant and 
his co-owners on the 2nd April, 1888; and an injunction is 
hereby granted restraining the defendant from selling the 
said 33 feet of land or otherwise interfering with the plain
tiff or any other person to have free access over the same.
( osts to the plaintiff.

'll A. It. 410: 14 S. C. It. 172.

83
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From this judgment defendant appealed.
The appeal was argued on the 5th day of December, 

1802.
I). L. Scotty for the plaintiff (respondent).
V. McCarthy. Q.C., for the defendant (appellant).

[December 9th, 1892.]

The judgment of the Court (Richardson, Macleod, 
Rouleau, Wetmore and McGuire, JJ.) was delivered by

McGuire, J.—This is an appeal from the judgment of 
Air. Justice Rouleau, in an action tried before him without 
a jury at Edmonton.

The plaintiff sought to have a certain strip of land con
tiguous to his property declared a highway or private way, 
and that the defendant should be restrained from selling 
said strip of land or dealing with it otherwise than as a 
street or way.

The land in question is situate in the town of Edmonton.
In 1882 the owners of a certain piece of land there had 

a survey made and a plan pursuant thereto prepared. This 
plan was subsequently registered, in 1888. Several tracings 
or copies of this plan were made by the owners, one of 
which, put in as Exhibit 1, appears to have been delivered 
to one Stewart D. Mulkins, with prices of lots marked 
thereon, and he was empowered to sell lots at such prices.

On April 10th, 1883, Mulkins sold, to one William J. 
Graham, lot 25 in block A. The only writing in reference 
to such sale was a receipt on a printed form, one of a book 
of forms provided with stubs. This receipt was not pro
duced at the trial, but the book of forms with a stub re
ferring to the sale to Graham was put in. The stub is as 
follows:

“ No. 20, date April 10th, 1883.
“ Lots 25, Block A.
“Purchaser, William J. Graham.
“ Residence, Edmonton.
“ Amount paid, $150. Balance due, $100.

■Statement.
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Judgment. “ Date of maturity, $50 10th of October, 1883, and $50 
McGuire, J. 10th of April, 1884.”

The form of receipt as printed refers to a plan made by 
George A. Simpson, D.L.S., for Robertson & McGinn, and 
a note at the foot states, “ Deed to he given as soon as Patent 
from the Crown issues, and on full payment, of the price.*’

Mulkins says lie had power of attorney from Robertson 
& McGinn to sell, and that Exhibit 1 looks like the plan he 
was selling by.

William ,T. Graham says he purchased from Mulkins by 
reference to a plan produced; that Ik- wanted a “ corner lot;” 
that Mulkins pointed out lot 25 as a corner lot, and that 
he, Mulkins, also went on the ground and pointed out the 
lot, and stated that the strip to the west of it was a street, 
and it was after that the purchase was completed. Mulkins 
does not deny making the representations as to it being a 
corner lot, or as to the strip to the west being a street, but 
says he “ does not remember telling him it was a corner lot.”

It is clear from this evidence and the testimony of de
fendant himself and of one Cameron, a former part owner, 
that the sale was with reference to the plan and the tracing 
of it used by Mulkins. It is evident that lot 25 was intend
ed to be a corner lot. and that the strip of land 33 feet 
wide, along its west side, was to he left as a street. Defen
dant contends that it was not so intended, but that this 
strip was left an unnumbered lot. Cameron in his evidence 
says, “The street west of lot 25 would have been left just 
for the convenience of that lot.” lie had previously stated, 
as the fact is, that the “ hill ” (in rear of lot 25) “ is steep 
and high and cannot he used for beasts or wagons.”

Defendant in his evidence gave two explanations whv 
the disputed strip was left unnumbered, lie first says, 
“There was a dispute between the owners of River lots 10 
and 12” (of which lot 25 is a part) “and we left 33 feet on 
our side provided the other owner” (i.e. of 10) “would 
leave 33 feet also, and that was done also on the north side 
of Jasper Avenue.” Now does not that mean that the 33 
feet in question was left as their half of the street? He
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then adds that the reason the 33 feet was not made into 
a lot was because there was some dispute as to the boundary 
line. These two statements arc not reconcilable and the 
latter statement is inconsistent with the rest of the survey 
as shown by the plan, for if there was a dispute as to the 
boundary at this point, no explanation is given why that 

did not apply to the rest of the boundary between 
12 and 10. The plan shows a street (Namayo Avenue) 
north of Jasper Avenue inconsistent with any such dispute. 
Moreover all the plans, Exhibits G, I, K, show a broad 
black line between 25 and the disputed strip similar to the 
dividing line elsewhere used on these plans as separating 
lots from streets, and dissimilar to the lines indicating divi
sions between lots. Exhibit G further shows a street the 
full width of Namayo Avenue and a straight continuation 
of it past lot 25, and tinted as all other streets on this plan 
arc tinted. This plan was produced by Mr. Cameron, who 
was one of the owners at the time the plan was made. The 
defendant also mentions this plan, and says that the mar
ginal memorandum thereon is in his handwriting. Exhibit 
Iv shows the disputed strip treated as a street.

Lot 25 is shown to be wider at the rear than in front; 
the division lines between the lots were not parallel at the 
line of Namayo Avenue, and if lot 25 had been laid out 
like those to the east of it, there would have been a small 
gore left between it and the line of the avenue. Now if 25 
was intended to be the last lot in that direction, it is quite 
obvious why this gore, too small for a separate lot, was 
taken in as part of 25, thus bringing this lot flush with the 
avenue, but if defendant’s contention is correct, there is no 
apparent reason why the gore was not left as part of the 
unnumbered lot, which he says this strip was intended to be.

There is also the fact that this lot was priced and sold 
at $250, other lots being held at $200, and a memorandum 
on the plan Exhibit. 1 states that “ corner lots ” were to be 
$250, other lots $200.

From a full consideration of the evidence we are of 
opinion that not only did it justify the learned trial Judge

Judgment. 

McGuire, .1

A7C
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Judgment. 
McGuire, .7.

[VOL

in finding ns he did, but Hint no other conclusion could rea
sonably have been arrived at.

It uns shown that in pursuance of the agreement of 
sale a transfer was subsequently made to Eliza Graham, wife 
of W. J. Graham, and she transferred the lot to the plaintiff, 
who therefore took whatever rights the Grahams had, the 
appeal will be dismissed with costs.

Appeal dismissed irith route.

CllALMEliS v. FÏSH.

Practice—Leave to appeal—Appeal to Court in banc from refusal of leave 
bp trial Judge—New trial—Neglect to give neve usury evidence.

The Judicature Ordinance, R. O. 1888, c. .'>8, s. 43."», provides that 
** no appeal shall lie from the judgment or order of tin* Court pre- 
sidtd over by a single Judge or of a Judge of the Court to the 
Court in bane, without the special leave of the Judge or Court, 
whose judgment or order is in question, unless the title to real 
estate, or some interest therein is affected, or unless the matter in 
controversy on the appeal, (in matters of contract exceeds the 
sum of $000, and, in matters of torts,) exceeds the sum of $200, 
exclusive of costs; or unless tin* matter in question relates to the 
taking of an annua! or other rent, customary, or other duty or 
fee. or a like demand of a general or public nature affecting future 
rights, f

Held, that, where a trial Judge had not granted leave to appeal in a 
ease in which, by virtue of this section, leave to appeal was 
necessary, the Court in banc had no jurisdiction to entertain an 
appeal, or to give leave to appeal, even, semble, had it appeared 
that the Judge had said that the applicant might apply to the 
Court in bane for leave.

Semble, where a party fails in his case by reason of his neglecting 
to give necessary evidence, of which at the time of the trial he 
had knowledge, he should be allowed a new trial to permit him ti> 
supply the evidence, only under special circumstances.

[Comif in bane, June rtth, 1893.

This was an action against a married woman for a sum 
less then $200. The trial Judge, Rouleau, J., dismissed 
the action, holding that the plaintiff had failed to prove

t Rule fi01, Jml. Ord. (C. (). 1808, e. 21) is the same words, 
omitting the words in parentheses.
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that the defendant was the owner of separate property. Statement. 
Subsequently counsel for the plaintiff moved, before the 
same Judge, for a new or further trial, or for leave to appeal, 
on an affidavit of the plaintiff to the effect that the defen
dant, at the time she contracted with the plaintiff, was the 
owner of real estate in her own right. The Judge refused 
the application.

On the 5th June, 1893,
IV. J. Nelson, for the plaintiff, renewed the application 

before the Court in banc.

[June olh, 1803.]

The judgment of the Court (Richardson, Macleod, 
Rouleau, Wktmore and McGuire, JJ.) was delivered by

McGuire, J.—The matter in dispute in this ease is 
under $200, and is not within any of the classes of cases in 
respect to which the Judicature Ordinance permits an appeal 
without the leave of the Court or Judge whose judgment or 
decision is complained of. The plaintiff has not obtained such 
leave, but he now asks the Court in lutnc to grant him that 
have which was not given by the trial Judge; he in effect is 
appealing to this Court from the refusal of the trial Judge 
to grant him leave to appeal.

We see no provision in the Ordinance permitting any 
such appeal, or giving this Court any jurisdiction to enter
tain an appeal from the decision of n Judge in a matter of 
this kind, when the trial Judge has not granted such leave. 
The plaintiff states that the learned Judge told him that 
he could apply to this Court for such leave. The learned 
Judge informs us that the plaintiff must be in error, in so 
stating; but even were it otherwise, I do not sec that the 
fact of the Judge so stating would confer on this Court a 
jurisdiction not conferred by the Ordinance.

We have seen the notes taken by the learned trial Judge 
of the evidence in this case, and even had this Court juris- 
diction under the circumstances to allow an appeal, we do 
i."t think that we would be justified in doing so; moreover,
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■luilyniint. it appears from the affidavit of the plaintiff filed in support 
McGuire, t. of his present application, that he was aware of the fact 

alleged therein at the time the cause of action arose, and 
gave credit to the defendant on the faith thereof. If so, it 
would he quite improper to permit him now to have a 
re-trial, when he chose to keep hack at the trial the evidence 
he now claims he could have then offered. There must be 
nil end to litigation some time, and to permit a party to put 
in so much of the evidence at the trial, and then to allow 
him a new trial to enable him to put in another portion of 
it on the same issue, would be, in our opinion, a course 
which, if ever allowed, ought only to be allowed under very 
perculiar circumstances, not suggested in this case.

Application refused.

McDougall v. McLEax et al. (i>.

Appeal—Amount in controversy—Special leave.

The plaintiff sued for $017.83, and defendants with their defence, 
while denying liability, brought into Court $307 as being au Ai
dent to satisfy the plaintiff’s claim; the trial Judge found the 
plaintiff entitled to $543.22, and applied the $307 in Court, leaving, 
with an adjustment of interest, a balance due to the plaintiff of 
$182.43.

Held, that the amount in controversy exceeded $200, and the defen
dant was entitled to appeal without spécial leave.t

[Court in banc, June 5th, 1893.

Plaintiff sued for $017.85. Defendants, with their 
defence, though denying liability, brought into Court $307, 
as being enough to satisfy plaintiff’s claim. The plaintiff 
joined issue as to the defence. The learned trial Judge found 
the plaintiffs entitled to recover $543.22. He applied the 
$307 in Court upon that amount which, including some 
interest, left a balance due plaintiff of $182.43, for which 
lie directed that plaintiff should have judgment.

t See the Utile set out in full In the head note to the preceding 
ease of Chalmers v. I'ysh, and the note thereto.
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The defendants having given notice of appeal, the ques
tion arose under section 435 of the Judicature Ordinance, 
R. O. 1888. e. 58,'f as to whether the amount in controversy 
on the appeal exceeded $200, so as to give the defendants 
the right of appeal without special leave.

Richardson, J., made an order settling the appeal book 
subject to the objection, and the appeal was likewise inscribed 
subject to the same objection.

The preliminary objection was argued on the 5th day 
of June, 1803.

IV. J. Nelson, for the appellants. Payment into Court 
may be made under sections 107 and 111 of the Judicature 
Ordinance.§ Where the payment is made under 107, the 
defendant admits the cause of action sued on, but if paid 
in under 111, it is a denial of liability, and merely an offer 
to end litigation. Wilson Jud. Act, Pule 255. Plaintiff 
not having accepted the amount paid in has put the whole 
matter in issue, and, therefore, the amount in controversy 
is the whole claim of $017.85.

T. C. Johnstone, for respondents. The amount now in 
dispute is less than $200. The rules of 1883 make no differ
ence as to the effect of a payment into Court with a denial 
of liability. It is still an admission of the cause of action.

[June 5th, 7S9J.]

The Court (Richardson, Maclrod, Rouleau, Wet- 
moke and McGuire, JJ.) held that the defendant had a 
right to appeal without special leave.

§ See now Rule 130. Jud. Ord. C. O. 189S, e. 21. which, in some 
respects, differs from these sections.

Statement.
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MacDOXNKLL ET A I.. V. ROBERTSON.

tihrr'ff—Public officer—Protection—Wrongful seizure—Principal and agent 
—Trust—Fraud.

The sheriff is not, when executing a ft. fa. at the suit of a private 
individual, a public officer entitled to notice and other protection 
under s. 408 of the Judicature Ordinance, U. O. 1KHH, <•. s.t 

MeW'hiter v. t'orbetF followed.
[Rouleau, J., June 25th, ism.

On the evidence in this case, it was found that an arrangement, 
between merchants and an insolvent person, against whom there 
were unsatisfied judgments—whereby the former supplied the 
latter, as their agent, with goods to be exchanged with Indians fol 
furs, which were to be delivered for sale to the merchants, who 
were to retain from the proceeds of the sale of the furs the invoice 
price of the goods, plus 10 per cent, thereon and 2% per cent, of 
i lie selling price of the furs, the agent getting all further profit ns 
his remuneration—was cstab'ished as against the defence, that it 
was an arrangement in fraud of the agent's creditors; and it 
was held, that such an arrangement was legal, and that therefore 
the merchants were entitled to damages against the deputy sheriff, 
who had seized some furs comprised in the agreement under an 
execution against the agent.

rRovLEATT. J.. February 16th, 1695. 
rCourt in bane, June 12th, 1695.

This was an action for conversion of a ity of furs.
The statement of defence, besides traversing the allegn- 

1 ions of the statement of * , contained the following
paragraph :

(3) That the said defendant is the deputy sheriff of the 
Northern Alberta Judicial District, and is a public officer, 
and in purusanee of his duty as a public officer, seized the 
goods described in the particulars in said statement of claim, 
under said writ of fieri facias de bonis, against said Tapper, 
duly issued at the instance of Norris & Carey out of this 
honorable Court, and delivered to him in due course to be 
executed; and that no notice in writing or otherwise of this 
action, and of the cause thereof, was given to the defendant

31
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one month before the said action was commenced, as is 
required by section 4(»8 of the Judicature Ordinance of the 
Revised Ordinances of the North-West Territories of 1888.

The plaintiffs joined issue and. as to the third paragraph 
of the statement of defence, objected that the defendant 
in seizing the goods under a writ of fieri facias de bonis, at 
thu instance of Norris & Carey against said (1. F. Tupper, 
was not a public officer acting in discharge of his duty as 
such within said section 408, and was not entitled to notice 
of action thereunder.

The objection in law was set down and argued before 
Rouleau, J., ou the 9th May, 1892, at Edmonton.

N. D. Heck, for defendant.
8. S. Taylor, for plaintiff.

[June 25th, 1802.]
Rouleau, J.—On the authority of McWhiler v. Corbett,1 

allowed the objection in law.

The case came on for trial before Rouleau, J., at 
Edmonton at the October Sittings, 1892.

N. 1). Heck, for plaintiff.
8. 8. Taylor, for defendant.
It appeared that the defendant, as the deputy sheriff, 

had seized the furs in question under a writ fi. fa. in a 
suit of Norris & Carey v. Tupper; that on the furs being 
claimed by the plaintiffs, Norris & Carey indemnified the 
defendant, who thereupon refused to recognize the plain
tiffs’ claim, and was proceeding to sell, when the plaintiffs 
paid the amount of the execution under protest and brought 
the present action.

The evidence on which the ownership of the furs was 
determined was substantially as follows :

For the plaintiff:
William McDonnell: Am member of the firm of 

McDonnell & Co. Am trading for the purpose of collecting 
furs. Have my centre of business at Bear’s Hill. Have a

Statement.
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number of persons trading for us at different points. G. F.. 
Tupper is one of them. Made arrangements with him in 
August last. It was verbal. Told him the only way I could 
supply him was to appoint him as my agent and deliver the 
goods to him at Victoria. We were to get half of the profits 
of his trade. We thought that after he had paid his ordi
nary expenses, 25 per cent, profit on the goods would be all 
he could realize; so that my firm’s share would be 12| per 
cent, made up this way: 10 per cent, on the face of the in
voice and 2| per cent, on all furs. Under that agreement he 
was not to buy goods from any body else. We were to supply 
him altogether, lie was not allowed to sell furs to any body 
else; he was to bring the furs to us. All unsold goods were 
to be brought back in good order. We supplied him with a 
large quantity of goods from time to time. My ledger, at 
page 37, headed Geo. F. Tupper, Agent, Saddle Lake, shows 
his account from August 1st, 1891, to Sept. 20th, 1892. In 
March, 1892, our account against Tupper at the time of 
seizure amounted to $2,105.55 and his credit $709.78, leav 
ing a balance of $1,395.87 representing the goods and 
freights to him. The title in the day book is the same. Have 
Tupper as agent because I knew there were judgments 
against him. We paid the freights and bought the goods and 
paid for them, and sent them up to him. If Tupper got 
any goods from other people it was on our order and we 
paid for them. Gave a verbal order to Cameron to supply 
certain goods to Tupper on my account. Wrote to Norris 
& Carey to same effect. Letter dated 28th October, 1891, 
filed as Exhibit “ A.” Reply was received, including the 
invoice of goods from Norris & Carey (letter filed as Exhibit 
*• B.”) Those things I ordered from Norris & Carey went to 
Tupper under the same arrangement. Saw the furs seized, 
and I deposited the money and I got them. We claim them 
us our furs, because they have been exchanged for our goods 
as per agreement with our agent Tupper. Each lot of 
fur we get from our agents is put up differently and sold 
separately, and the proceeds credited to the accounts of our 
different agents. Tupper docs not belong to our firm.
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]l«- is our agent at Saddle Ijake. Am trusting him 
ii- un honest man, that is all; 12.J per. cent repre
sents the profits I make out of the goods to Tupper. 
There are other small profits, as for instance on freighters 
whom we pay in goods. Had no winding up with Tupper 
since our present arrangement. Since August 1st, Tapper was 
credited twice with proceeds of fur. The furs seized were 
credited to Tupper as soon as 1 got the return from Chicago 
where I sold them. Gave Tupper fifteen different ledger 
entries. All Saddle Lake cheques may be made to different 
parties endorsed by them to Tupper and held by him as cash, 
and 1 gave him credit for them. As far as I know, Tupper 
has not taken any stock. Don’t know the amount of goods 
Tapper has in hands. Have nothing to with Tapper’s losses 
except if the goods were burnt I would be the loser. Have 
nothing to do with his profits either. He has only to pay 
me my 12J per cent, profit, as 1 explained before. So time 
slated in the agreement. The only thing that would stop it 
would be Tupper’* dishonesty as far as I am concerned. 
Have no other papers concerning this matter in dispute.
( laim the right to inspect his own books if I were going to 
.Saddle Lake.

Geo. F. Tapper: Have been trading in connection with 
McDonnell & Co. since August or September, 1891. They 
were to supply me with goods at invoice price plus ten per 
c« at. and 2$ per cent, for the furs. I was to trade those goods 
fur furs, and they were to dispose of the furs and charge 
2 ' per cent. The trading post was at Saddle Lake. MacDon- 
nell & Co. were to send those goods there bv freighters. I 
Mas to send the furs or take them to MacDonnell & Co.’s 
Mure at Bear’s Hill. Was able to change my trading post. 
No definite arrangement made as to quantity of furs. Wa.
1 • send all the furs I got. Was not at liberty to sell them 
t" any body else. As a matter of fact sent them all the furs 
1 got. In pursuance of that agreement I got supplied with 
goods. The first lot of goods was got in August, 1891, and 
m.is sent to me at Saddle Lake by freighters. MacDonnell 
& Co. paid the freighters. Got goods later on from others

Statement.
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Statement. on Mac Donnell & Co.’s order. Paul brought me goods also 
from Norris & Carey, bought by MacDonnell & Co. I^nst 
March was relieved of my furs by Deputy Sheriff Robertson, 
who seized them at Fort Saskatchewan. Told the deputy sher
iff at the time that the furs were not mine, but MacDonnell 
& Co's. After that 1 went to MacDonnell and he returned 
here with me, and eventually the furs were released. Traded 
for those furs with the goods MacDonnell & Co. supplied. 
It is the fact with all the furs that were seized. Was taking 
those furs at the time to MacDonnell X- Co.’s because thev 
belonged to them. Bought no goods from any body else, 
because the arrangement 1 bad with MacDonnell Sc Co. did 
not allow me. Never disposed of any furs to any body else 
for the same reason. Never got any wages from MacDon
nell & Co. The price of the goods were invoiced to me at 
cost price, plus 10 per cent, according to agreement. Owe 
a large amount of money to Norris & Carey for a judgment 
they got against me. That judgment was obtained before I 
made that arrangement with MacDonnell & Co. 1 told Norris 
Sc Carey that 1 * * not pay more than the original debt;
and not the costs. The first case was withdrawn. Had no 
money to pay them before the second suit was entered. 
Never intended to pay the judgment. When 1 made arrange
ments with MacDonnell & Co., I bad not Norris & Carey 
particularly in view. Had not changed my original inten
tion. Told MacDonnell that 1 had no intention to swindle 
Norris & Carey of their debt, but that 1 would never pay the 
costs incurred in it. Was to deliver all furs at MacDonnell’s 
place. Furs were seized at Fort Saskatchewan. Prior to 
seizure they were not delivered to MacDonnell & Co. ; they 
were in transit. Owe a large quantity of debts, besides 
Norris & Carey. Paid during the last five years about $*2,000 
of old debts—dead horses.

W. S. Robertson, Deputy Sheriff : Am defendant. Seized 
the furs in question on 27th February last. Heard what 
Mr. Tapper said and it is correct. Held those furs a few 
days and was paid by cheque the whole amount of judgment 
and costs. The payment was made under protest, which l

4
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made a note of on Exhibit “ F.” Cheque produced and filed 
<is Exhibit “ 0.” I released the furs after getting the cheque. 
Those furs were seized by me under execution from Norris & 
Carey in my official capacity as deputy sheriff. Am indem
nified in this matter by Norris & Carey.

John Cameron: Know Mr. MacDonnell and Mr. Tupper. 
Consider MacDonnell the best man financially. Supplied 
goods for MacDonnell & Co. for that post. I understood 
Mr. Tupper was in charge. On several occasions I did it 
within the last year and a half. Mr. MacDonnell told me 
any time Mr. Tupper wanted any goods, to give them to him 
and charge them to MacDonnell & Co. Have no account 
against Tupper for the last year and a half. Know nothing 
about the arrangement between MacDonnell & Co. and Tup
per. Simply know that MacDonnell ordered goods for 
Tupper to be charge to MacDonnell & Co.

For the defence:
E. F. Carey: Know G. F. Tupper and plaintiffs for 

several years. Prior to the seizure in question Tupper owed 
me the judgment.referred to in this case. Tupper was 
requested to pay the amount several times before he was 
sued. This seizure was the first opportunity to collect the 
money, and Tupper’s tracks were well covered. Had a con
versation with regard to the offer of settlement of Tupper’s 
debt with MacDonnell. He offered me fifty cents on the 
dollar on the original debt. It was understood by MacDon
nell and myself that MacDonnell was simply acting for Tup
per to defraud his creditors: MacDonnell persisted in saying 
that Tupper would pay, and I insisted that Tupper was a 
dishonest man and would not pay. Tupper never offered to 
make any settlement with me since the judgment. In spring 
of 1889 he made an offer and he did not carry it out. 
Tapper was trading for Tweed & Ewart then, and he offered 
to pay my account with furs. And I went to Lac la Biche, 
ami when I came back, I found that Tupper had traded his 
furs with plaintiffs, for goods. MacDonnell only offered me 
on -half of the amount of the original amount. Fifty cents

VOL. I. T. L. MiPlB. 33

Statement.
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Statement, on the dollar, on the whole amount would have paid the 
original debt. MacDonnell did not tell me Tupper asked 
him to settle that amount for him.

In rebuttal:
William MacDonnell: Often urged Tupper to settle 

that debt, after having argued it so often with Mr. Carey; 
Tupper always refused to pay more than the debt. Made 
an offer of fifty cents on the dollar on the total amount, the 
result of which would have paid the original debt without 
the costs. That offer was made after I urged Tupper to 
pay. I had enough credit at the time for Tupper to pay 
that amount. The goods I got from Norris & Carey for 
Tupper were just the same as those I got for myself at 
Bears’ Hill.

Exhibit “A.”

October 28th, 1891.
Messrs Norris & Carey, Edmonton.

Gentlemen,—Please furnish to bearer goods as per 
enclosed order. Make prices as low as you can. Send us 
your account by mail. Make out a bill of lading in favor of 
G. F. Tupper, Agt., Victoria, for Wm. MacDonnell & Co., 
and please tell freighters amount of freight and the same 
thing on invoice to us.

Yours, Resp’y,
Wm. MacDonnell & Co.

Philip Paul, the bearer, will hand you a small package 
of silver change. Please credit our account.

Exhibit “B.”

Edmonton, Alberta, 30th October, 1S91. 
Messrs. William MacDonnell & Co.,

Bears Hills Plain.
Gentlemen,—Enclosed please find invoice of goods 

ordered, which we have to-day shipped by Phillip Paul to 
Victoria as requested. We regret that our teas have not
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arrived yet, and in consequence had to supply the 30-cent Statement, 
tea, this being the best we could do under the present cir
cumstances. We also enclose shipping bill and statement 
to date as requested.

Yours Respectfully,
Norris & Carey.

Shipping Bill.

Edmonton, 30th October, 1891.
Received in good order and condition from Norris &

Carey the following goods, viz.:
* * * * *

Which I agree to deliver in like good order and condi
tion to G. F. Tupper, at Victoria.

his
Witness (Sgd) Phillip ( X ) Paul.

(Sgd) T. Hourston. mark.

Statement.
Edmonton, Alberta,

30th October, 1891.
Norris & Carey, retail and wholesale grocers, sold to 

Messrs. Wm. MacDonnell & Co., Bears Hill Plain, for G. F.
Tupper, at Victoria.

[February 16th, 1893.]

Rouleau, J.—This is an action for damages against the 
defendant for having seized goods in the possession of one 
Tupper. Said goods, it is contended, were tin- property of 
the plaintiffs.

The plaintiffxs MacDonnell & Co. advanced a certain 
ipiantity of goods to the said Tupper to trade for furs, and 
llie furs were to he disposed of by MacDonnell & Co., and 
• redit for them was to be given to Tupper for the full 
amount less per cent.

When Tupper was going to deliver the furs to MacDon 
livll & Co., the same were seized in his possession at Fort
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■liidftiiwnt. Saskatchewan by the defendant tile deputy sheriff. The 
Koiii™ii, J. said furs afterwards were released on payment, under pro

test, in full of the execution by MacDonnell & Co.
Hence, this suit against the deputy sheriff, who is 

indemnified hv the execution creditors.
The point to he ascertained is this: Was Tapper pro

prietor of the said furs or not ?
I think the evidence on this point is incontrovertible.

I upper was merely MacDonnell & Co.'s agent for a certain 
purpose, to wit : for the purpose of trading goods for furs 
in general, after paying 10 per cent, profit to MacDonnell & 
Co. for their goods and 2} per cent, rn the proceeds from 
the furs. If there were any more profits Tapper was to get 
them for his remuneration. In other words: MacDonnell 
& Co. put some property in trust in tile hands of Tupper 
for the purpose above mentioned, and it is a well-known 
principle of law, that all property belonging to a trust, how- 
ever milch it may he changed or altered in its nature or char
acter. and all the fruits of such property, whether in its 
original or its altered state, continue to he subject or affected 
by the trust. In /'rith v. (uHliiutl,~ Vice-Chancellor Page- 
Wood has stated the rule to he as follows: “A trustee, or 
person in the position of trustee, can never assert a title of 
his own to trust property, lie may destroy that property 
and render himself liable in consequence. If it is stock, he 
mu\ sell that stock and invest the proceeds in other property. 
If he destroys the trust fund by paying awav the money, 
the trust is at an end, hut if lie invests it in other property 
and that ran he traced, he is still in possession of the trust 
property, and to that he can never assert a right.”

If, according to the evidence, Tapper was acting only 
as plaintiffs agent or trustee, which makes no difference in 
law. in disjmsing of the goods advanced, there is no doubt 
that the proceeds of those goods belonged to the plaintiffs.

I rue, that when MacDonnell & Co. advanced the goods, 
they knew that Tupper was greatly involved; but I don’t

u.-’uN* il:m.: :i4 '•c"’301:11 s-8 12 T-
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think it can Ik* contended for one moment that MacDonnell 
A Co. made that agreement with Tupper for the purpose of 
defrauding Tapper's creditors, hut it was to secure them
selves for advances they were going to make.

It would he just as unmaintainable as to say that a ven
dor cannot take a chattel mortgage on things sold by him 
to another, in order to secure himself against all comers.

Having come to the conclusion that Tupper was acting 
only as agent or t rustee for MacDonnell & Co., and that the 
latter were entitled to the possession and sale of the furs 
under their agreement, I therefore give judgment in favor 
of plaintiffs for the sum of $232.97 and interest thereon 
from the 8th March, 1892, and costs of this suit. As there 
was no special damage claimed by the plaintiffs, I will allow 
none.

From the foregoing judgment at the trial, the defen
dants appealed to the Court in banc.

The appeal was argued on the 6th June, 1893.

8. 8. Taylor, for the appellant, the defendant, con
tended that the evidence showed that the whole arrange
ment between the plaintiffs and Tupper was a fraudulent 
scheme to defeat Tapper’s creditors.

N. 1). Beck, for the re* * the plaintiffs, con
tended that no fraud was shown ; that even though the 
arrangement was expressly for the purpose of preventing 
tlie goods and furs from being subject to the claims of Tup- 
per’s creditors, the arrangement was perfectly lawful ; that 
at least it amounted to an t assignment of the furs
1,1 the plaintiffs on account of their claim against Tupper, 
assuming him to Ik* merely their debtor ; that the Court could 
not possibly but conclude that so much at least was intended 
l>\ the parties, even if led to believe that evidence on 
tli*1 part of the plaintiffs was deliberately untruthful on some 
matters of detail. In any case the question of fraud was one 
depending on the conduct and demeanor of the witnesses 
af I he trial, and hence the trial Judge’s findings should not

447

Judgment. 

Rouleau, J.

D3+D

4769



448 'lEltltlTOltlES LAW REPORTS. [VOL

Argument, be disturbed. He referred (on the weight to be given the 
trial Judge’s finding) to Metropolitan Kailway Co. v. Wright •* 
Phillips v. Martin;4 and (in the other points) to Dominion 
Bank v. DandsonBlackburn on Sales, 2G8, 271, 278, 279; 
White & Tudor’s Leading Cases, Vol. 1. p. 837; notes to 
Byall v. Bolls ; McMaster v. Garland ;8 McPherson v. 3/ac- 
donald;7 Lane v. Dungannon;8 Banks v. Boh in son ;° Blake v. 
Izard;10 Beeves v. Barlow.11

8. S. Taylor, in reply.

[June 12th, 189,1.]

Richardson, J.—In this appeal the defendant seeks to 
have the judgment of Rouleau, J., for the plaintiffs 
reversed and entered for defendant on the grounds :

1. That the judgment is contrary to the evidence.
2. That the judgment is against law and the weight of 

evidence.
The action is by plaintiffs against a deputy sheriff who, 

under execution in a suit of Norris & Co. v. Tupper, seized 
some furs, which plaintiffs claimed as theirs.

The furs when seized were in the possession of this man 
Tupper, and it was claimed at the trial, supported by 
evidence which the trial Judge held authorized it, that not
withstanding the furs were in Tupper’s possession, they 
were really plaintiffs’.

The defence urged was fraud in that plaintiffs’claim was 
a scheme concocted between plaintiffs and Tupper for the 
purpose of preventing Norris & Co. from realizing their 
execution, the furs being really Tupper’s.

There being evidence before the trial Judge in support 
of plaintiffs’ title to the goods the question for this Court is—

Is the trial Judge so clearly wrong that this Court, after 
reading the evidence taken at the trial and hearing the argu-

»L. B. 11 App. Cas. 1 T»2; 5 L. J. Q. B. 401 ; 54 L. T. «58; 34 W.
R. 74«. *15 App. Cas. 103. 612 O. A. R. IKK *8 O. A. It. 1. *18
N. S. It. 242; 12 N. <\ It. 41«. *22 O. It. 2«4. *15 O. It. «18. "10
W. It. 108. "53 L. J. Q. B. 192; 12 Q. B. I>. 43«; 50 L. T. 782;
32 W. R. «72.
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ments made before it, can come to no other reasonable Judgment, 
conclusion than the opposite of that arrived at by him, for Rich»rd«on,.l. 
if so then this Court should interfere.

The rule upon which this Court acts and has acted in 
such instances is that laid down in Brown v. Commissioner 
for Railways,'1 which briefly is, that a verdict being one 
which a jury can reasonably find, should not be set aside as 
against the weight of evidence, and in Ferrand v. Ringlet/," 
that the verdict must be greatly against the weight of evi
dence to induce the Court to interfere.

It is not questioned that there was evidence given to 
support plaintiffs" contention as to their ownership of the 
furs seized by defendant, but it was urged that this evidence 
indicated a plot or scheme between plaintiffs and Tupper 
in fraud of Norris, a creditor, and that the trial Judge 
should have so found.

The question was one of fact, and there being evidence 
upon which, as I hold, the trial Judge could reasonably find 
as he did against fraud, this Court will not interfere.

The appeal will be dismissed and with costs.

Macleod, Rovlf.au, Wetmore and McGuire, JJ., 
concurred.

Appeal dismissed with cosh.

"Ml L. J. P. IB: 15 App. Cos. 240: <12 L.T. 4<til. "8 Times 
1.. It. 70; 50 J. P. 277.
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Statement.

McDougall v. McLean et al. (2).

UHl of Exchange—Unincorporated body—Officers—Acceptance — Personal 
liability—Mechanics' Lien Ordinance—/tight of retention.

Plaintiff brought an action on the following document: “The Board 
of Managers, Presbyterian Church, Moose Jaw. Please pay II. 
McDougall the sum of $817.85 on my account and oblige me. 
James Brass," and accepted as follows: “Accepted. D. McLean, 
Chairman; A. K. Potter, Treasurer.’’ It was found as a fact that 
McLean and Potter were members of the Board, an unincorporated

Held, that (1) the document was a bill of exchange, and (2), following 
Owen v. Pan Ustcr,1 that McLean and Potter wore personally 
liable thereon.

Brass was the contractor with the board for the erection of a manse. 
If the contract had been completed $817.85 would have been owing 
to him; but the trial Judge found that it had been left uncompleted 
to the value of $80. This was allowed to be set off against the 
amount of the plaintiff's claim; but it was also claimed that the 
defendants were entitled to retain 1ft per cent, of the contract 
price for thirty days after the completion of the contract, under 
the provisions of the Mechanics’ Lien Ordinance.!

Held, that the defendants were not so entitled.
The notes taken at the trial are conclusive of what took place 

thereat.
[Richardson, J., October nth. mt.

[Court in banc, June l?th. 1895.

This was an appeal from a judgment of Richardson, 
J., and a motion for a new trial. The ease was tried at 
Moose Jaw on 12th October, 1892.

Plaintiff sued to recover $617.85 on a document which 
was in the following terms:

Moose Jaw, January 28th, 1892. 
The Board of Managers Presbyterian Church,

Moose Jaw.
Please pay H. McDougall the sum of Eight Hundred 

and Seventeen Dollars and Eighty-five cents ($817.85) on my 
account and oblige me.

James Brass.
Accepted.

D. McLean, A. E. Potter,
Chairman. Treasurer.

+R. O. 1888, c. 48. s. 7. now C. O. 1808, c. 50, s. 7. 
•10 C. B. 318; 20 L. J. C. P. 01.
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Brass was contractor for the erection of a manse. The 
balance due him on the contract was represented by the docu
ment in question which was delivered by him to the plain
tif! ami accepted by the defendants. Plaintiff sued on the 
document as an assignment of the debt and in the alterna
tive as a bill of exchange. At the trial the plaintiff aban
doned his claim on the document as an assignment of the 
debt. The defences set up were in effect :

(1) Denial of indebtedness of the Board to Brass.
(2) That the acceptance of the order was conditional 

and the condition had not been performed.
(3) A denial of personal liability on the part of the 

defendants.
(4) Payment of $200 before action and payment into 

Court of $307.85.
Defendants also claimed to be entitled to retain 10 per 

cent, on the contract price under The Mechanics Lien Ordin
ance.

The trial Judge found as facts that while, if Brass had 
completed his contract $817.85 would have been due him, 
there was $80 worth unfinished, and that plaintiff had know
ledge of the condition of affairs. The trial Judge held that 
defendants were personally liable and were not entitled to 
retain the 10 per cent, under The Mechanics Lien Ordinance, 
and gave judgment for plaintiff for balance after deducting 
the $80 and a payment of $200.

From this judgment defendants appealed. The appeal 
was argued on 7th June, 1803.

\V. J. Nelson, for the defendants, appellants.
The intention of the parties must govern. From 

the document itself and from the oral evidence, it is clear 
that it was intended for an order and not a bill of exchange: 
Lane v. Dungannon Agricultural D. I\ Association.2 The 
acceptance is by defendants as officers; as individuals they 
could not accept. The fact as to who was intended to be

Statement.
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Argument, charged can be ascertained from the document itself. Sec 
judgment of Wetmore, J., in Fergusson v. Fairchild,3 Mad
den v. ('ox.* The oral evidence also bears out the conten
tion. Under the Mechanics’ Lien Ordinance defendants are 
under the duty of deducting ten per cent, of the contract 
price until thirty days after the completion of the contract. 
There is no evidence that defendants were members of the 
board. The only case in which members of a board arc 
liable is where the bill is addressed to them by name. The 
document alone must be looked to, oral evidence is not 
admissible: Huit v. MorreU'

The learned counsel proceeded to argue the motion for 
a new trial upon atlidavits which did not appear in the 
appeal book, and which, referring to the trial, alleged facts 
of which no record appeared in the notes of the trial Judge. 
The Court declined to hear the motion, holding that the 
notes of the trial Judge were conclusive as to all that had 
taken place at the trial.

T. C. Johnstone, for plaintiff, the respondent, was not 
called on.

[June 12th, 1893.]

The judgment of the Court (Richardson, Macleod, 
Rouleau, Wetmore and McGuire, JJ.) was delivered by 

Wetmore, .1.—The appellant set up that the document 
set out in the statement of claim as a bill of exchange was 
not a bill of exchange, as the parties did not intend it to be 
one or treat it as such, that it was merely an order for the 
payment of money. We disposed of this objection at the 
aigument, holding that the document came within the defi
nition of an inland bill of exchange, as set out in all the 
books treating upon such documents, and that the opinions 
of the parties to it could not take away its legal effect, nor 
could their verbal understandings alter the legal effect of 
the written document.

* 1 N. W. T. R. No. 3. 48; 1 TVrr. L. R. 320. '3 0. A. R. 473, pp. 
480, 493. M2 A. & K. 745; 10 L. J. Q B 52.
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The Bill of Exchange was addressed “ To the Board of Judgment. 
Managers, Presbyterian Church, Moose Jaw',” and was drawn Wetmore, J 
bv James Brass. The defendants accepted in the following 
terms, “Accepted. I). McLean, Chairman; A. E. Potter, 
Treasurer.”

The Board of Managers of the Church was not an incor
porated body. It was urged that the defendants were not 
personally liable.

In Owen v. Van Usler,* the bill was addressed to “The 
Allty-Crib Mining Company near Talybart Aberystwith,” 
and was accepted by the company as follows: “Per pro. 
the Allty-Crib Mining Company, payable at Messrs. Williams,
Deacon & Co., W. T. Van lister, London Manager.”

The Allty-Crib Mining Company was not an incorpor
ated company, and it was set up that the defendant was not 
liable. In giving judgment, Jervis, C.J., is reported at p. «324 
as follows: “It appears from the form of the acceptance 
that the defendant was the manager of the company, and it 
appeared from the other evidence in the cause, that four 
persons had, in the year 1849, agreed to form a company 
for the purpose of working this mine, and that it had been 
worked accordingly. It was therefore a question for the 
jury, whether or not the defendant was a member of the 
firm. They found that he was. Being then a member of 
the firm, the next question is whether the acceptance by one 
member in his own name of a bill addressed to a firm com
posed of four, imposes any liability on the individual who so 
accepts. It seems from the authorities * * * that
under such circumstances the acceptance is binding upon 
the individual so accepting.” The other members of the 
Court expressing themselves in the same or a similar way, 
the dçfendant was held liable.

In this case, one of the defendants accepts as chairman 
and the other as treasurer of the board. The plaintiff swore 
that two days after he got this document from Brass, he 
took it to the board of management in Chalmers’ store, and 
that the two defendants, Chalmers, Bollo, and Lang, were 
there, and that he (the plaintiff) remained there till after
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Judgment. Hie order was accepted; that Chalmers opposed the accept- 
Wetmore, .1. ancc of the order, and that there was an animated discussion.

I think this is evidence which warranted the learned 
Judge in holding that the two defendants and Chalmers, 
Hollo and Lang were members of the hoard. There may 
have been other members of the board, but that is not 
material.

Under the authority of the case above cited, that was 
sufficient to hold the defendants to their acceptance. It was 
urged that the learned trial Judge should have deducted 
from the amount of the judgment ten per cent, of the price 
to be paid to the contractor Brass. That ground might very 
possibly have been successfully urged if the plaintiff had 
rested his claim on the assignment of the contractor's claim 
upon the contract. The plaintiff abandoned that part of his 
claim, and rested his case on the bill of exchange entirely, 
and on that claim the defendants were not entitled to be 
allowed the deduction.

Appeal dismissed with costs.

TOWN OF EDMONTON v. SHOWN & CURKY.

Crown lands— Paient—Squatter—Trail—Highway — indication — Condi
tional dedication—Appeal—New point—Notice of appeal.

Ttiu defendants, claiming under the original squatter on certain 
Dominion lands, erected a building thereon fronting on an old 
trail; the original squatter subsequently, in expectation of the 
Crown recognizing the claims of himself and his assigns, regis
tered a plan of the entire land, whereon was shown a highway 
approximately conforming to the lines of the old trail, but so that 
the building in question projected into the highway shown on 
the plan. The Crown did, afterwards, grant a patent to the 
original squatter for the entire land, excepting the portions shown 
on the plan, as reserved for the defendants and others in like 
position. These excepted portions as they appeared on the plan 
approximately conformed in size and position to the portions which 
the squatter had assumed to convey to the defendants and others. 
Patents for these excepted portions were granted by the Crown to 
the defendants and others, respectively.

Ucld, that the Crown, by issuing patents in accordance with the 
registered plan, had adopted it, and thereby dedicated to the
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public the highway uh shown thereon; tlint the plaintiff munici
pality, within which the Inml lay, having demanded of the defen
dants the removal of the hnilding. so far as it encroached on the 
highway as shown on the plan, and the defendants having refused 
lo comply with the demand, the plaintiff municipality were en
titled to a mandatory injunction to abate the hnilding as being a 
nuisance.

Held, also, that the defendants were consequently not entitled to 
compensation as owners or occupiers under the provision of the 
Municipal Ordinance.t

[Rouleau, .1,. February nth, im.

On appeal to the Court In banc, counsel for the defendants (appel
lants! having sought to raise- for the first time the point that, 
although there hud been a dedication, such dedication was made 
and accepted subject to such obstructions as existed upon it at 
the time of dedication, the Court, considering that the point was 
not ebvered by any of the grounds stated in the appellants’ notice 
of appeal.

Ihld, that the appellants were not at liberty to raise the point at this

Judgment of Rouleau, J.. affirmed.#
[Court In bane, June 1.1th, 189,1.

Statement of elaim:
1. The plaintiffs are a town municipality, incorporated 

by ordinance of the North-West Territories.
2. A public highway, known as Jasper Avenue, is the 

chief and most important highway within the limits of the 
said municipality.

3. The northerly boundary line of Jasper Avenue, 
between the highways known as Fraser Avenue and Natnayo 
Avenue, runs in a direct line between the said streets.

4. Jasper Avenue was laid out as a public highway as 
aforesaid by official surveys and * made by the proper 
officers in that behalf of the Government of Canada, the 
land upon which it was so laid out being then vested in the 
Crown.

5. The defendants are the owners and occupiers of a 
certain large building and are obstructing Jasper Avenue 
by allowing the said building to project beyond the direct 
line forming the northerly boundary of Jasper Avenue, and

t R. O. 1888. c. 8. H. 2UD. s.-s. 5 & 0; nee now C. O. 18Ü8, c. 70. 
k 246.

8 Affirmed on the merit*. 28 H. C\ It. 308. and see 28 8. C. R. 
where the judgment of the Supreme Court uppear* at length.

Statement.

4
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lo stand upon Jasper Avenue in such manner as to prevent 
the plaintiffs from properly grading and draining Jasper 
Avenue, laying sidewalks thereon and otherwise improving 
the same; and so as to decrease the value of the assessable 
property thereon on both sides of the said building.

G. The defendants although requested to remove the 
said building have refused to do so, claiming to be entitled 
to some estate or interest in the portion of Jasper Avenue 
upon which the said building projects.

The plaintiffs claim:
(1) A declaration that the northerly boundary of jasper 

Avenue, between Fraser Avenue and Namayo Ave
nue, runs in a direct line between the said avenues, 
and that the defendants’ building, so far as it pro
jects southerly beyond the said northerly boundary, 
is an obstruction and a nuisance upon Jasper 
Avenue.

2. An order or injunction that the said building be 
removed or abated.

The defence besides traverses of the material allegations 
of the statement of claim alleged:—

That prior to the year 1881 one Colin Fraser was the 
occupant of a certain piece of land, of which the land in 
question forms a part, now within the said municipality, and 
which piece of land was subsequently surveyed in 1882 by 
the Government of Canada, and called River lot number 10 
of the Edmonton settlement survey;

That at all times up to the time of the said survey, the 
title to the said River lot 10 remained in the Crown;

That on the 9th day of Februan, 1881, the said Colin 
Fraser, then being the occupant of the said land, subse
quently surveyed as River lot 10, bargained, sold and con
veyed to one James McDonald, a certain portion of the said 
River lot. which portion is described as follows: “that part 
of Colin Fraser’s then present claim situate on the east side 
his (said Colin Fraser’s) ploughing, and fronting on the then
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main travelled road, the lot to be of the following dimen
sions, to wit; beginning at a point 3 feet east of the said 
ploughing, and extending eastward along the main travelled 
road 50 feet, thence northward parallel with the ploughing 
aforesaid 100 feet, thence westward to within 3 feet of the 
ploughing aforesaid 50 feet, thence southward to the main 
road 100 feet.

That on or about the said 9th day of February, James 
McDonald bargained and sold to the defendants all his 
interest in the said piece of land, and the defendants immedi
ately entered into possession thereof and erected thereon 
valuable buildings (being the buildings in question), and 
have been in possession of the said buildings and land ever 
since;

That the said land conveyed by the said Colin Fraser 
to the said McDonald, and sold by the said McDonald to the 
said defendants, extended out to a main travelled trail, which 
trail at that point runs along about the centre of said Jasper 
Avenue;

That subsequent to said sale by Fraser to McDonald, 
Fraser sold and conveyed his interest in other portions of 
the said River lot 10 to various parties, and subsequently 
thereto sold and conveyed his interest in the remaining por
tion of said River lot 10 to one Samuel Pritchard ;

That Samuel Pritchard, after his purchase as aforesaid, 
to wit, about 1st January, 1883, procured a subdivision to 
be made by George A. Simpson, D.L.S., of the said piece or 
parcel of land which he had previously purchased from the 
said Colin Fraser, and in making the said subdivision survey 
the said Pritchard assumed to and did lay out what Ts 
now called by the plaintiffs “ Jasper Avenue,” over and 
along the front part of the land which had previously 
been sold as aforesaid by Fraser to the said McDonald, and 
which was and had been for a long time prior thereto, in 
the possession of the defendants as hereinbefore mentioned, 
upon a portion of which land the defendants erected their 
said buildings, and which portion the plaintiffs now claim 
as part of Jasper Avenue;

Statement.
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statement. That Pritchard subsequently, to wit: about the 15th 
March, 188G, caused the said plan to be registered in the 
registry office; and at the time of the said subdivision sur- 
>ev, the title to the whole of the said land, which the defen
dants had bought as aforesaid, still remained in the Crown ;

That after the registration of the said plan, the Crown 
by deed granted to the defendants a certain portion of the 
said land so purchased by them as aforesaid from the said 
McDonald, and the patent to Pritchard was not issued by 
the Government of the Dominion of Canada until the 31st 
August, 18RÎ, and the title to said land until that time 
remained in the Crown;

That for the reasons aforesaid, the defendants say that 
there has never been a dedication for a highway on any por
tion of the land on which their said buildings are erected, 
and that therefore the buildings complained of, are not upon 
any portion of any highway within the said municipality;

That they are the owners and occupiers of the land 
which the plaintiffs claim as being part of Jasper Avenue, 
and upon which their said buildings are erected, and that 
the plaintiffs have not prior to this action, paid the defen
dants the value of the land which the plaintiffs wish to 
appropriate as and for part of Jasper Avenue;

That they have not compensated the defendants for 
the damages which they would sustain by reason of their 
having to remove the said buildings, or which would neces
sarily result bv reason of the said municipality exercising 
the powers referred to; nor have the plaintiffs referred the 
said matter to arbitration as they were bound to by law, and 
that therefore the plaintiffs are not entitled to any declara
tion as claimed or to anv order or injunction against the 
defendants for the removal of the said buildings or abate
ment of the nuisance complained of.

The action was tried at Edmonton before Rovleau, J., 
without a jury.

N. I). Heck, for plaintiff.
<5. S. Taylory for defendants.
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[February 81b, 1898.]

Rouleau, J.—The statement of claim alleges that the 
defendants’ building projects southerly beyond the northerly 
boundary of Jasper Avenue, and is an obstruction and a 
nuisance upon the said Jasper Avenue, which is a public 
highway, and that an order or injunction bo given that the 
said building be removed and said nuisance be abated.

The defendants plead that they were long previous 
to the survey of Jasper Avenue, proprietors and in posses
sion of the land upon which their building is erected ; that 
there never was any dedication of that part of said Jasper 
Avenue as a public highway, and that they cannot be com
pelled to remove said building without compensation.

By the evidence, it appears that the defendants, through 
.lames McDonald, purchased in 1881 from Colin Fraser, his 
claim and interest in the parcel of land in question, which 
was bounded south by a road or travelled trail. It is on 
that piece of land that the defendants built their store. In 
August, 1886, a plan prepared by Geo. A. Simpson, D.L.S., 
was registered as Plan “A.” That plan comprises part of lot 
HI, and includes the property of the defendants, and shows 
■hisper Avenue without any obstruction. In 1887 the Dom
inion Government granted to the defendants and others the 
]latents of their land, according to the said registered plan, 
thereby dedicating Jasper Avenue as a public highway or 
street. In granting the defendants’ patent, the Government 
allowed them in rear of their lot, the same quantity of land 
as it was necessary to take away from them for Jasper 
Avenue.

As the title to the land was in the Crown till April, 
1887, it could not be contended that the defendants were 
proprietors of the said land till that date; but it was argued 
that, although not proprietors, they were occupants, and as 
such were entitled to compensation from the plaintiffs. I 
think that the defendants can hardly sustain the position 
that they were rightful occupants. In February, 1886, the 
defendants and others signed a petition to the Government

VOL. I. T. L. HKPTM.

•I udgment. 

Rouleau, .1.
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to grant them their patent according to Plan “Al,” which is 
exactly, as far as it goes, the same as Plan “A” registered. 
Besides, it is shown by the correspondence filed in this case, 
that the Government refused to grant the patents to the 
petitioners’ land, until a sketch of the plan of the subdivi
sion of lot 10 as registered should be forwarded to the 
Department of the Interior.

Then the Government, by granting the patents to the 
petitioners, and also to Pritehard, according to Plans “A" 
and “Al,” have, by that fact, dedicated Jasper Avenue as a 
public highway, and nobody else before had the right to 
make such dedication, because the title to lot 10 remained 
in the Crown till 1887, and before that date there was cer
tainly no legal dedication.

Therefore, the defendants have been trespassers since 
1887, and cannot claim to-day any compensation for their 
illegal possession; and when they were notified by the cor
poration to remove their building from the street, they 
should have done so.

In conclusion, I find that the defendants arc not 
entitled to any compensation from the corporation; that 
the defendants’ building, so far as it projects southerly 
beyond the northerly boundary, is an obstruction and a 
nuisance upon Jasper Avenue. I order that the said part of 
the building on Jasper Avenue be removed by the defendants 
between this and the first day of June next, 1893, in order 
to abate the said nuisance; and that the said defendants pay 
the costs of this action.

From this judgment the defendants appealed to the 
Court in banc.

The appeal was argued at Hegina on the 5th June, 1893.

8. 8. Taylor, for the appellants, the defendants. He 
contended there was no dedication, but if there was, it was 
made subject to, and must be taken subject to the existing 
obstruction constituted by the appellants’ building, and
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relied on Fisher v. Protest,1 Robbins v. Jones* llaggarty v. 
Prior*

[Counsel for respondents object that this point was not 
raised in the notice of appeal.]

Appellants’ counsel also contended that the defendants 
were entitled to compensation as owners or at, least as 
occupiers under the provisions of the Municipal Ordinance, 
It. 0. 1888 c. 8, s. 269, s.-s. 5 and 6.

N. D. lierl'y for the respondents, the plaintiffs.

[June 12th, 1893.]

Wetmore, J.—Only three grounds for appeal were 
slated at the argument herein by the appellants’ counsel, 
and they are as follows:

1st. That at the time the dedication of the street in 
question was made, the building in question was there and 
existing, and it must be held that such dedication was made 
and accepted subject to such building being there, and 
therefore that the respondent could not obtain the relief 
sought for in this action.

2nd. That the appellants are the owners of such build
ing and entitled under section 269, sub-sections 5 and 6 of 
the Municipal Ordinance, It. 0. c. 8, to compensation before 
they can be compelled to remove it.

3rd. That the appellants are the “occupiers” of such 
building, and are under the same provisions of the Ordin
ance entitled to compensation before they can be compelled 
to remove it.

In my opinion there is nothing in the last two grounds 
"f appeal. Sub-section 6 referred to, only provides that com
pensation shall be made when lands are “entered upon, 
taken or used by the corporation in the exercise of its powers” 
that means in the exercise of its powers of appropriation 
"inferred by sub-section 5. As the corporation in this case

2 B. & 8. 770; 31 L. J. Q. R. 212; 8 Jur. N. 8. 1208; 0 L. T 
Til. MR C. R. N. 8. 221; 33 L. J. C. I». 1; 10 Jur. N. S. 230- 0 
I- T. 523; 12 XV. R. 248. >8 Nova Scotia R. 532.
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(lid not enter upon or take the street in question, or seek 
to enter upon or take the Incus in quo by virtue of such 
powers, but by virtue of the dedication claimed, sub-section 
C does not apply. In fact the learned counsel for the appel
lants did not very strenuously urge these last two grounds 
of appeal, and practically accepted the construction of the 
Ordinance which 1 have adopted.

In taking the first ground of appeal which I have men
tioned, the appellants’ counsel distinctly stated at the out
set that it was new, and had not been presented to the 
learned trial Judge. It is true that at a later stage of his 
argument he desired to withdraw that admission, and stated 
that he did not intend to make it, that lie did urge that 
ground before the learned trial Judge against the plaintiff's 
right to succeed, and that all he intended to say to this Court 
was that he did not present it to the trial Judge in as clear 
and concise a manner as he presented it to this Court. Upon 
inspecting the pleadings, I cannot find that any such question 
was raised by the statement of defence. Tile appeal book 
contains a copy of the Judge's notes of the arguments before 
him at the trial. I cannot find among them any mention 
of such ground being taken, nor can I find in the judgment 
of the learned trial Judge that any such ground was dealt 
with. I cannot conceive his not dealing with it if it were 
taken, ns the question is one undoubtedly of great import
ance, but to settle the whole question, the learned Judge 
informs us that no such ground was taken before him. That 
is conclusive upon the subject. I have inspected the notice 
of appeal, and I cannot find that any such objection is set 
out therein as a ground for appeal. The appellants’ counsel 
claimed at the hearing that the ground is covered by para
graphs 8 and !) of the notice of appeal. In my opinion this 
is not correct. Section 437 of the Judicature Ordinance 
provides that the notice of appeal therein called the notice 
of motion, shail slate the qroumls on which the application 
is based. It is evident that the grounds must be so stated 
as to give the opposite party reasonable information of the 
question or questions which are intended to be argued before
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the Court, otherwise the notice, so far as the grounds are Judgment, 
concerned, would be of no more use than a blank sheet of Wetmore J 
paper. Now would any counsel, reading the pleadings in 
this case, and knowing what has been argued in the Court 
below, ever imagine from reading paragraphs 8 and 9 of the 
notice of appeal, that the appellants ever intended to urge 
any such ground of appeal as the one now under considera
tion. The respondent’s counsel informs us that he was 
(piitc taken by surprise when the ground was taken before 
this Court. I am therefore forced to the conclusion that 
this objection to the plaintiffs obtaining the relief which 
he seeks, did not occur to the defendant's advocate in draw
ing the defence or at the trial, or when the notice of appeal 
was prepared and served, but that it was an afterthought.
Under the circumstances, I am of opinion that this Court 
cannot entertain this ground of appeal.

The appellants’ counsel urged at the argument no other 
objections to the judgment of the Court below' than what I 
have stated, and I am of opinion that he could not have 
successfully urged any other objection that is set out in his 
notice of appeal.

I think, therefore, the appeal must be dismissed with 
costs.

Richardson, Macleod, Roui.f.au and McGuire, JJ., 
concurred.

Appeal dismissed with rosis.
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BE B1VEHS.
Territories Heal Property Act—Transfer given in for registration— 

Transfer not executed by registered owner—Executions—Priority- 
Registrar's duty.

While the Territories Real Property Act was iu force, n title stood 
as follows: 5th July, 1887. Certificate of Ownership to Canadian 
Pacific Railway Co.; 12th July, 1887, Transfer, J. 8. to L. U. R., 
filed and entered in day book; 31st March, 1888, Transfer. 
Canadian Pacific Railway Co. to J. S. registered, and certificate 
of ownership issued to J. 8.; 5th February, 181)1, 14th April, 181)1, 
13th January, 181)3, Executions, King and others v. J. 8., lodged 
by Sheriff.

On 10th January, 1803, L. II. R. applied to the registrar to issue 
her a certificate of ownership upon her transfer of 12th July, 1887. 
The registrar was ready to do so, but proposed to mark tin- 
certificate as being subject to the several above mentioned 
executions.

On a reference by the registrar under s. 114.
Held, That, in view of ss. 34 and 65, the registrar had no right, 

where the land had been brought under the Act, to receive a 
transfer for registration executed by a person other than the 
certificated owner, and that therefore the filing of the transfer, 
prior to the lodgment of the executions, was ineffective, and that 
therefore the registrar's view was correct.

[Rouleau, J., January Slst, 1893.
[Court in bane, June Hlth, 1893.

Statement. Mrs. Laura IT. Rivers having applied to the Registrar
of the Southern Alberta Land Registration District for a 
certificate of ownership to herself clear of incumbrances for 
certain lands, the parties interested agreed upon the facts 
and stated them in a form of a special case, and the case so

Note iiy the Editor.—In a subsequent case of Wilkie v. Jellctt. 
2 N. W. T. R. No. 1, p. 125 (which will also be reported infra), 20 
8. C. R. 282. counsel for the plaintiff admitted the correctness of 
the decision in Re Rivers, but contended that there, the Court was 
asked to exercise its purely statutory jurisdiction, under ss. 114 
rt seq„ to direct the registrar as to his duties as such; that 
the registrar had no power to enquire into or decide upon the 
beneficial rights of the parties, and the Court, in the exercise of 
this statutory jurisdiction, had no greater power than merely to 
direct the registrar to do what he ought to have done; but that, 
when the ordinary jurisdiction of the Court was invoked, the Court 
had power to enquire into and decide the beneficial rights of the 
parties, and declare that such rights were not as the registrar 
(quite rightly so far as his duty was concerned) had made them 
appear on the register. This distinction was recognized by the 
Court in Wilkie v. Jellctt.
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stated was referred by the registrar under s. 114 of the Statement. 
Territories Real Property Act to a Judge.

The case stated was in substance as follows:
1. On or about the 5th July, 1887, the lands in ques

tion were brought under the operation of the Territories 
Heal Property Act, by the registration of the patent from the 
Crown, and the issue of a certificate of ownership to the 
Canadian Pacific Railway Company.

2. On the 12th July, 1887, a transfer, in the usual 
form, from James Sproule to Laura II. Rivers was filed and 
deposited with the registrar, and an entry thereof made 
in the day-book, but nothing further has been done towards 
the completion of its registration except as hereinafter 
mentioned.

3. On the 31st March, 1888, a transfer from the Cana
dian Pacific Railway Company to Sproule was registered, 
and the certificate of the Canadian Pacific Railway Company 
was cancelled and a new folio opened in the register by 
Certificate of Ownership R, 134, dated 31st March, 1888, 
issued in the name of Sproule.

4. On the 5th February, 1891, a writ of execution 
against lands was delivered to the sheriff at the suit of 
G. C. King & Company against Sproule, and a copy of 
such writ certified under the hand of the sheriff, with a 
memorandum in writing of the lands in question as being 
the lands intended to be charged thereby, was delivered by 
the sheriff to the registrar, and the registrar entered a 
memorandum thereof in the register on the folio constituted 
by certificate of ownership B, 134.

5. At and prior to the registration of the writ of 
execution, the advocates for G. C. King & Co. searched the 
register and ascertained that the certificate of ownership 
stood in the name of Sproule free from incumbrance, 
and they had no notice or knowledge that any transfer 
from Sproule to Mrs. Rivers had been filed or deposited 
with the registrar.

6. On the 24th February, 1891, the advocate for G. C.
King & Co. applied to the registrar for an abstract of all
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Statement, instruments registered in his office, mentioning the above 
lands, and the abstract marked exhibit “A” hereto, was 
thereupon issued by the registrar. [This abstract showed 
only certificate of ownership No. B, 134, to Sproule, and 
King & Co/s execution.]

7. An allegation similar to paragraph 4, as to an execu
tion of one Salterio v. Sproule.

8. An allegation similar to paragraph 5, respecting the 
execution Salterio v. Sproule.

Î). All the interest of Salterio in the said execution was 
transmitted by his death to the executrix of his will Mary 
Jane Salterio; and Coatigan & Bangs are the purchasers 
(bona fuie, for value, without notice of the interest, if any, 
of the said Laura II. Rivers in the said land) of the interest 
and title of the said Mary Jane Salterio, executrix, etc., 
under the execution.

10. An allegation similar to paragraph 4, as to an 
execution of Lafferty & Moore v. Sproule.

11. At the time of delivery of the writ to the sheriff, 
the advocates for Lafferty & Moore had notice that the 
transfer from Sproule to Laura H. Rivers had been filed 
and deposited with the registrar, and an entry made thereof 
in the day-book on the 12th July, 1887.

12. All the said executions remain in full force and 
effect, and nothing has been paid to the said execution 
creditors thereon.

13. On the 16th January, 1893, the advocates for the 
said execution creditors, who had only ascertained the 
existence and filing of the said transfer from Sproule to 
Rivers on the 6th day of January, 1893, wrote Mrs. Rivers, 
suggesting that she apply to the registrar for a certificate 
of ownership, so that the questions involved might be 
referred by him to a Judge.

14. On the 19th January, 1893, the advocate for Mrs. 
Rivers applied to the registrar to have the registration of 
the transfer from Sproule to herself completed, and for 
the issue of a new certificate of title.
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15. None of the said execution creditors had any 
knowledge or notice of any matter or thing herein, except 
through their said advocates.

16. Exhibited a copy of certificate B, 134, showing 
title in James Sproule, subject to the three above mentioned 
executions.

17. The registrar has refused to issue a certificate of 
ownership to said Laura If. Rivers clear of said executions, 
unless so directed by the Judge.

The questions for the opinion of the Court are:
1. Whether at the time the said executions and each

of them were delivered to the registrar, Laura H. 
Rivers had any estate or interest in the said lands?

2. Whether the said executions, or any of them, and,
if so, which, bound the said lands from the date 
of such delivery to the registrar? And how and 
to what extent this question is affected by the 
issue of the abstract of title, dated 24th of Feb
ruary, 1891 ?

3. Whether any transfer can be made by the registrar
of such lands, or of the interest of said Sproule 
therein, except subject to such writs of execution?

4. Whether the said transfer from Sproule to Laura
If. Rivers is entitled to priority over the said writs 
of execution or any of them?

5. Whether the said Laura If. Rivers is entitled to
now have the registration of the said transfer com
pleted, and a certificate of ownership issued to her 
free and clear of the said execution or any of 
them ?

And the several parties hereto, pray for such order or 
direction to the registrar as the circumstances of the case 
may require, and that -in order may be made directing how 
and to whom and by whom the costs of and incidental to 
this matter shall be paid.

Dated 23rd January, 1893.

Statement.
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The matter of the reference was argued before Rou
leau, J., at Calgary, and on the 31st January, 1893, he made 
an order in substantially the following terms:—

It is declared and adjudged
1. That at the time the said executions and each o[ 

them were delivered to the registrar, Laura 11. Rivers had 
no estate or interest in the said lands.

2. That the said lands became, were and continue 
bound by the said executions and each of them, from the 
respective dates of the delivery of a copy of said executions 
to the registrar.

3. That no transfer can be made of the said lands, or 
of the estate or interest of said Sproule therein, except 
subject to such writs of execution.

4. That the said writs of execution arc entitled to 
priority, and are hereby declared prior to the transfer from 
James Sproule to Laura 11. Rivers of the said lands.

5. That said Laura 11. Rivers is entitled to now have 
the registration of said transfer completed, but that her 
title to said lands is subject to said several writs of execu
tion and the terms of this order.

2. And it is ordered and adjudged, and the registrar
is hereby directed, that if the said Laura II. Rivers shall so 
require, and upon payment of the proper fees to him, the 
said registrar shall complete the registration of the transfer 
from James Sproule to said Laura II. Rivers of the said 
land, and shall issue a new certificate of title to said Laura 
II. Rivers of the said * namely: the north-east quarter 
of section 35, in ‘ 23, range 1, west of the 5th
meridian, but, subject to (and the registrar shall enter in 
the register and indorse on the duplicate certificate of owner
ship, so to be issued), the said several writs of execution, 
and this order dated 31st January, 1893, made on reference 
from registrar dated 23rd January, 1893.

3. And it is further ordered that the said King & Co., 
Costigan & Bangs, and Laffertv & Moore, shall be at 
liberty to add their costs of and incidental to the said

0507
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reference and special case to the amounts of their several Statement. 
executions, as if the same had been included in the amount 
of such executions, such costs to be taxed and allowed by 
lire clerk of this Court, and his certificate of the amount of 
such costs to be registered by the registrar against said lands.

Mrs. Hivers appealed to the Court of Appeal constituted 
by s. 138 of the Territories Heal Property Act, namely 
“the several Judges of the Supreme Court of the North- 
West Territories sitting together.”

1\ McCarthy, Q.C., for the appellant.
C. C. McCatil, Q.C., for respondents.

[June 13th, 1893.]

Wetmore, J.—The land in question was brought under 
the provisions of the Territories Heal Property Act, and a 
certificate of ownership was issued to the Canadian Pacific 
Hailwav Company on the 5th July, 1887.

On the 31st March, 1888, a transfer of these lands from 
the Canadian Pacific Hailway Company to James Sproule 
was duly registered, the certificate of the Canadian Pacific 
Hailway Company was cancelled and a new folio opened in 
the register by a certificate of ownership dated the day last 
mentioned issued to the transferee Sproule.

It is admitted and seems to be quite clear that at least 
up to the 31st March, 1888, when such transfer was given 
in for registration under section 39 of the Territories Heal 
Property Act (which I will for convenience hereafter desig
nate as “ the Act ”) the Canadian Pacific Railway Company 
was the registered owner of this land.

On the 12th July, 1887, while the Canadian Pacific 
Hailway was so registered owner and before the transfer 
from them to Sproule was given in for registration, the 
appellant, to use the language of the case, “ filed and 
deposited ” with the registrar a transfer to her from 
Sproule, and an entry was made thereof in the day book by 
the registrar.
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Judgment. Nothing whatever was done with respect to this Inst 
XVetmore, J. mentioned transfer until the 19th January last, when the 

appellant applied to the registrar to have the registration 
of such transfer from Sproule to her completed and for the 
issue of a certificate of title to her.

In the meanwhile, however, executions in which the 
respondents were or became interested were lodged with 
the sheriff, who under section 94 of the Act delivered copies 
of such writs with memoranda specifying that the lands 
in question were intended to he charged by such executions 
to the registrar, who, as the respective copies of writ and 
memorandum were so delivered, entered a memorandum 
thereof in the register on the folio constituted by the certi
ficate of ownership to Sproule before mentioned.

The appellant claims that as soon as the transfer from 
the Canadian Pacific Bailway Company to Sproule came 
into the registrar’s office, the transfer from Sproule to her 
operated to pass Sproule’s title to her, and that upon the 
cancelling of the certificate of ownership to the Canadian 
Pacific Bailway Company the new certificate of ownership 
should have been issued to her instead of to Sproule, and 
that now although the registrar as a matter of fact issued 
such new' certificate to Sproule, she is entitled to have 
Sproulc’s certificate cancelled and a new certificate issued 
to her.

Her right to have Sproulc’s certificate cancelled and a 
new certificate issued to herself is not disputed, but she 
claims that by virtue of section 39f of the Act, the time of 
filing the transfer to her from Sproule must be taken as the 
time of registration, that such filing was before the execu
tions bound the land, and that she therefore is entitled to 
have a certificate of title clear of any charges or liens and 
encumbrances created by reason of the executions.

It was urged that there was no evidence that the trans
fer to the appellant was “given in for registration,” the 
language of the case is that it was “ filed and deposited "

t Cf. 8. 33 L. T. Act, 1804.
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with the registrar. Possibly the question of whether it 
was “given in for registration” might be a question of 
intention on her part. As the registrar, however, treated 
it as if it had been given in for registration, that is, he entered 
it in the day book, I will assume for the purposes of this 
case that she did give it in for registration; that is, she 
delivered it with the purpose and object of having it regis
tered. But whether she gave it in for registration within 
the meaning of the Act, or whether the registrar had any 
right to enter it in the day book is entirely another matter.

It is to be borne in mind that this land had been brought 
under the operation of the Act at this time. That being 
so under section 65,§ the only person who could execute a 
transfer was the registered owner of the land, and under 
section 62II the certificate of title is conclusive evidence at 
law and in equity that the person named in the certificate 
is entitled to the land included therein subject to the excep
tions mentioned in section 61 and some other exceptions 
which do not affect this question.

The registrar it seems to me had therefore, especially 
in view of section 34) of the Act, no right to receive for 
registration and enter in the day book an instrument which 
only the Canadian Pacific llailway had under the Act the 
right to execute. Who was Sproule ? What title had he 
in any way which authorized him in any way to affect by 
transfer the lands in question?

It was claimed that it was the duty of persons seeking 
to charge the lands as against Sproule, or seeking a claim in 
the lands against Sproule, to ascertain by examining the 
day book whether Sproule before he became registered 
owner had in any way charged the land or affected it. 
Surely Parliament, in view of the sections I have quoted, 
never intended that, after providing that the certificate of 
title was conclusive evidence of title, a person inspecting 
the records and finding absolute evidence of title in say 
Sproule of a certain date, could possibly contemplate that

6 Cf. s. til L. T. Act. 1864. || Cf. s. 67 L. T. Act. 1894.
t Cf. s. 50 L. T. Act, 1804

•Judgment. 
Wetmore, J.
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Judgment. 
Wetmore, J.
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Sproule, l)ofore he got such title, and while it was absolutely 
in another person by virtue of the Act, could in any way 
affect the land so far as to transfer it at any rate. Suppose 
a person did inspect the entries in the day book before the 
certificate of title was granted to Sproule and saw Sproule’s 
name, would he ever for a moment suspect that this man 
who had no title whatever so far as the register showed, 
could possibly affect the land, and would lie not pay no 
attention whatever to the entry? Lay down a different 
rule, and it appears to me that the system of registering 
would simply be a trap. One would not know what unex
pected document lurking as entered in the day book might 
be sprung on him.

But leaving section 65 of the Act out of the question, 
I am of opinion that section 62 is the key to the intention 
of Parliament and settles this question. I will refer to that 
section again. By that section “every certificate of title 
granted under this Act shall ... so long as the same 
remains in force and uncancellcd ... be conclusive 
evidence at law and in equity as against Her Majesty and 
all persons whomsoever that the person named in such certi
ficate is entitled to the land included in such certificate 
for the estate or interest therein specified,” subject to cer
tain exceptions and reservations not material to the ques
tion before us.

Now the registrar having issued the certificate of title 
to Sproule, while that certificate remained in force and 
uncancelled, how in the face of such legislation could any 
other person than Sproule be deemed to be the “owner” 
of the land within the definition of the word “owner” in 
section 3 paragraph (b) of the Act?

Assume for the purposes of the argument that the 
registrar has made a mistake and ought to have issued the 
certificate to the appellant, he has not done so, and the law 
gives what appears to my mind a clear and unequivocal 
effect to what he has done, and no matter how much he may 
have erred, third parties who have acquired rights under it, 
can hold them and the appellant’s remedy if any is against
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the assurance fund. Sproule’s title being on its face Judgment, 
absolute and the creditors having obtained rights, quoad Wetmore, J. 
those creditors Sproule must be considered the jwner, 
and although the appellant is entitled to her certificate of 
title it must he subject to the charges created in respect of 
the executions specified.

1 think the appeal ought to he dismissed with costs.

McGuire, J.—The facts in this case sufficiently appear 
from the judgment of my brother Wetmore.

The advocate for Mrs. Hivers relied in support of his 
contention on the decision in Re Bentley and Morris.1

It is sufficient to say that in that case it was a question 
merely of priority between two mortgagees from the same 
mortgagor, who at the time he gave the mortgages was the 
registered owner.

This is a case of a transfer assumed to be made by a 
person who was not then a registered owner, and so far as 
appears from the case stated does not appear to have had 
any interest in the land.

112 Can. L. Times, 119. The head note to this case is as 
follows:

iN RE BENTLEY AND MORRIS.
Registry laws—Territories Real Property Act, R. 8. O. c. 51—Mortgage 

entitled to registration though certificate of ownership not produced 
therewith to register—Priorities—Memorials.
B.’s mortgage, unaccompanied by a certificate of ownership, was 

“ received and hied ' ami entered in the day book by the registrar 
on the 7th October, 1889, but no memorial was then entered in the 
re gister.

M.’s mortgage, accompanied by a certificate, was received and 
registered on the 14th October, 1889. In March, 1800, B. produced 
his certificate to the registrar, who then completed the registration 
of B.’s mortgage by entering a memorial in the register and on the 
certificate, but under those of M.’s mortgage. The memorial of M.’s 
mortgage was defective in not showing the date of registration.

Ileld, 1. That B.’s mortgage, being filed and entered in the day 
book prior to M.’s mortgage, was entitled to priority or registration, 
by s. 39 of the Territories Real Property Act, R. 8. C. c. 51.

That the memorials showed the facts from which priority could 
he inferred, and the order in which they appeared in the register 
was Immaterial.

That the memorial of M.’s mortgage should be amended without 
charge.

[McGUIRE, J., Februa-ry loth, 1892.
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Judgment. 
McGuire, .1.
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A transfer is an instrument introduced by the Act and 
would not apart from the Act have been sufficient to pass 
any title in the land. The Act, which substitutes a new 
method of passing title, must be complied with in order 
that the transferee may be entitled to the benefit of the Act.

It is section 05 and subsequent sections which deal 
with transfers. Now section 65 says who may execute a 
transfer, and that person is “a registered owner.” There 
is no provision for anyone else executing a transfer. The 
form of transfer (Form G) commences thus: “ I, A.B., being 
registered owner of an estate,” etc., showing clearly that 
the person entitled to execute a transfer must have the 
status of a “ registered owner,” which unquestionably 
Sproule had not.

Subsequently it is true Sproule did become the regis
tered owner and a certificate of title issued to him.

It is urged that the registrar ought at once to have 
cancelled this certificate and issued a new certificate to 
Mrs. Rivers, and had he done so I am not prepared to say 
that she would not thereby have acquired a good title.

But he did not do so and the certificate of title issued 
to Sproule and the land continued to stand in Sproule’s 
name.

By sections 60 and 62 that certificate is conclusive 
evidence, so long as it remains uncancellcd, both at law 
and in equity, that the person therein named is entitled to 
the land for the estate or interest therein specified, subject 
only to such incumbrances, liens, estates, or interests as are 
notified in the folio of the register, and to certain incidents 
implied by the Act not affecting the question here.

Therefore at the time the executions came in Sproule 
must be deemed the owner, and these executions became 
thereupon caveats against any transfer by the owner, except 
subject thereto.

Therefore the right of Mrs. Rivers to a transfer to her 
must be subject to these executions.
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The title of Sproule became subject to the executions Judgment, 
upon their being duly entered in the register and thus be- McGuire, J 
coming part of the certificate.

It is said that had King’s advocate searched in the dav 
book he might have found there the entry of Mrs. Hivers* 
transfer. Perhaps, but having before him the certificate of 
title to Sproule, he would not in any case be expected to 
search the day book, if such search was ever necessary, 
further back than the date of Sproule’s certificate, and if 
so his search would not have disclosed the River’s entry.

For these reasons J think the executions must prevail 
as caveats against any transfer bv the owner except subject 
to such executions.

Richardson, Macleod and Rouleau, JJ., concurred.

THE QUEEN v. BROWN.

Criminal laic—Manslaughter—Matter and serrant—"Negligence.

The deceased, n lad. aged about 1!>, wan engaged by the prisoner ns 
a farm-hand, on the terms of receiving for his work his board, 
lodging and clothing. lie died on the 14th February, after having 
been in the prisoner’s employment about nine months. Death was 
caused by the gangrenous condition of many parts of his body 
resulting from frost bites. He was in the habit of wetting his 
bed. and on this account was made to sleep in the stable, and 
had slept there for two or three months up to the 10th February. 
From the 1st to the 10th February the weather was excessively 
cold. The lad's fingers had been badly frozen at least three 
weeks before his death, and it was found that the prisoner 
must be taken to have known it for that length of time, neverthe
less, lie paid no attention to it till the 10th February. During the 
night of Oth-lOth February, the deceased’s feet were frozen solid 
to the ankles; this was discovered by the prisoner, who then took 
him to the house. It was found that the lad became so frozen, 
by reason of the earlier frost-bites rendering him unable to attend 
to himself properly, and his being left without assistance in the 
stable in excessively cold weather. The prisoner, on bringing the 
lad to the house, attended to him personally, asked a neighbor 
for a remedy for frost-bites, drove to a physician, got from him a 
prescription for frost-bites, but did not disclose to him the serious 
condition the lad was in. On and after the 10th February, the lad 
was helpless, and died on the 14th February. The prisoner had 
means to procure medical attendance.

VOL . I. T.L.RKPM. 35
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Held, that, in view of the age of the deceased, the circumstances of 
the country, the fact of there being no provision for maintaining 
poor people, it was the duty of the prisoner, as master towards 
the deceased as his servant, to have taken care of him, ami that 
by his omission to do so ho was guilty of gross negligence, to 
which the lad's death was attributable, and that, therefore, th«‘ 
prisoner was guilty of manslaughter.

tWETMOBE, J., March 15th, 1895.
[Court in banc, June 15th, 189.1.

This was a Crown case reserved by Wetmore, J., for 
the opinion of the Court in banc.

The case stated by the learned Judge was as follows:
The prisoner Brown was charged before me at the last 

sitting of the Supreme Court, Judicial District of Eastern 
Assiniboia, held at Grenfell, in March last, with manslaugh
ter of one William White. The prisoner elected to be tried 
by me in a summary way and without the intervention of a 
jury, and was accordingly so tried. 1 convicted the prisoner.

But questions of law having arisen in such trial, I 
reserved the same for the consideration of the Justices of 
the Court for Crown Cases reserved, and thereupon post
poned judgment upon such conviction until such questions 
have been considered and decided; and admitted the prisoner 
to bail with two sureties, to appear at such time and place 
as may be appointed, of which the prisoner is to have notice, 
to receive judgment upon the said conviction in case the 
same be affirmed.

I found that the deceased William White entered the 
employment of the prisoner as a servant on the 13th May, 
1892, and that he was obtained as such servant from the 
Beverend Mr. Leslie, an agent stationed at Winnipeg, Man
itoba, for a society in England called the Children’s Aid 
Society, which sends young lads to this country. The only 
consideration which the deceased was to receive for his ser
vices was his hoard and clothing.

The deceased was about fifteen years of age when he 
died, which was on the 14th day of February last. Death 
was caused by the gangrenous condition of the body resulting 
from frost bites. The post-mortem examination disclosed 
that the toes, the soles of the feet, extending up to the ankle
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joints behind the heels, the penis, the left ear, the fingers Statement, 
and thumbs to be gangrenous from this cause. Some twe 
or three months before the death the deceased commenced to 
wet his bed, and in consequence of that and of the smell 
arising therefrom becoming disagreeable, the prisoner put 
him to sleep in his stable, and kept him sleeping there until 
the 10th February.

During the latter period of that time, either from 
infirmity of the urinary organs, or from inability to un
button his clothes, caused by the state in which his fingers 
were from the frost bites, the deceased wet his clothing also.
From the 1st of February to the 10th, both inclusive, the 
weather was excessively cold, the thermometer ranging from 
thirty to forty-five degrees below zero. The evidence does 
not establish when, or under what circumstances, the frost 
bites which occasioned the gangrenous condition of the 
penis, the ear and the fingers occurred. But I found that 
the fingers were badly frozen at least three weeks before the 
lad’s death, and that the prisoner then knew it. The evid
ence did not satisfy me that the mere fact that the prisoner 
sont the deceased to the stable to sleep was a culpable act, nor 
did the evidence satisfy me that the prisoner was alive to the 
serious condition the deceased’s hands were in, but I did 
find that from the knowledge he had he ought to have been 
alive to it, and that if he had exercised ordinary care and 
showed the reasonable interest in the boy’s welfare which 
he ought to have done, he would have been alive to it. No 
rare or attention whatever was paid to the deceased in 
respect to this condition of his hands up to the 10th of 
February.

During the night of the 9th and the morning of the 
10th February, while sleeping in this stable, the deceased’s 
feet became frozen solid up to the ankles, and he was so 
discovered by the prisoner early in the morning of the 10th, 
and was then carried by him to the house. I found that 
the deceased’s feet became so frozen by reason of the state 
his system was in as the result of the other frost bites before 
mentioned, rendering him unable properly to look after and



TKRKITOKIEK LAW It KPORTS. [VOL.

attend to himself, and being left in that condition unat
tended to in the stable during the excessive cold weather 
beginning on the 1st February, and possibly his urinating 
in his clothes to some extent contributed towards it. The 
prisoner after he carried the deceased to the house took his 
clothes off. bathed him and put him to bed, lie asked a neigh
bor for a remedy for frost bites, and lie saw l)r. Hutcninson, 
told him the deceased’s feet were frozen, asked him for some
thing for them, and obtained a prescription from him; but 
he did not tell the doctor how badly the feet were frozen, or 
the condition of the lad in respect to the other parts of his 
body, although he knew that the feet were badly frozen, that 
the fingers were frozen at least three weeks before, and that 
they had been getting worse, and with ordinary attention 
he must have observed the condition the deceased’s body was 
in generally when In1 bathed him. The evidence did not 
satisfy me that even then the prisoner was alive to the seri
ous condition the deceased was in; but, as before, I found 
that from the knowledge he had, he ought to have been alive 
to it, and that if he had exercised ordinary care and showed 
the reasonable interest in the deceased’s welfare which he 
ought to have shown, he would have been alive to it. Vp to 
the 10th February, the deceased was physically able to with
draw himself from the prisoner’s control and service, but 
owing to want of means he was unable to do so; and owing 
to the state he was in from the time his hands became frozen, 
coupled with the infirmity respecting his urinary organs, no 
one in the neighborhood knowing these facts would be at 
all likely to receive him. Upon and after the 10th of 
February lie was helpless and unable to take care 
of himself. The prisoner had means to procure medi
cal attendance. Under these findings, 1 held that in view 
of the age of the deceased, and the circumstances of the 
country, there being no provision for maintaining poor 
people, that it was the duty of the prisoner from a period 
beginning three weeks before the lad’s death, to have cither 
removed him from the stable, and brought him into the 
house, and there taken care of him, or to have sent him back
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to Mr. Leslie to have him eared for: or 10 have cared for 
him in some other way, and not to have left him entirely 
unattended to in the manner he was left in the stable, especi
ally during the excessive cold weather, commencing at least 
on the 1st February; and that in omitting to do this, the 
prisoner was guilty of gross negligence amounting to indif
ference. I also held that from and after the 10th February, 
lie was guilty of gross negligence amounti: g to indifference, 
in not acquainting the doctor with the actual condition of 
the deceased. 1 found that by reason of such gross neglect 
in keeping the deceased in the stable the feet became frozen, 
and that from such neglect, and the other negligence stated, 
the condition of the feet and the other frost bites became 
aggravated and gangrenous, and that the death was attribut
able to such negligence, and I therefore convicted the 
prisoner.

The questions for the consideration of the Court are:—
First—Whether the findings and circumstances stated 

warranted the holdings.
Second—Whether under the findings and holdings stated 

the prisoner ought to have been convicted.
Third—As the learned counsel for the prisoner urged, 

that the evidence would not support the findings of fact, 1 
also reserve that question for the consideration of the Court, 
and attach hereto a copy of the evidence.

Dated this 19th day of May, A.D. 1893.
(Sgd.) E. L. Wetmore, J.S.C.

The case was argued on the 7th June, 1893.
/>. L. Scott, Q.C., for the prisoner, referred to Smith's 

Master and Servant, p. 230; Wennall v. .IdneyRussell on 
Crimes, Vol. 1, p. ($78; N. W. T. Act; R. S. C. e. 50, «. 11; 
Regina v. Smith? Regina v. Nicholls? Regina v. Finney;* 
Rex v. Smith?

*3 B. & P. 247: 0 It. It. 7NO. ’Leigh & Cave, IM>7: 34 L. J. M. C. 
1R3; 11 Jur. X. S. HUB; 12 L. T. «JOH; 13 W. It. H1H; 10 Cox C. O. 
82. 13 Cox C. C. 7r>. *12 Cox C. CMK2S. *2 C. & P. 449.
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W. While, Q.C., for the Crown, referred to Regina v. 
Jmtan;6 Regina v. Marriott;7 Regina v. Wallers ;N llegina v. 
Doherty,°

[fVliilh, ISOS.]

The judgment of the Court (Richardson, Macleod, 
Rouleau, Wetmorf. and McGuire, J,T.) was delivered by

Richardson, J.—James Wheel ton Brown was tried and 
convicted before Mr. Justice Wetmore, of manslaughter, 
but consequent upon objections raised by accused’s counsel 
at the trial, the learned Judge reserved for the considera
tion of this Court the following questions:—

1. Whether the findings and circumstances stated war
ranted the holdings.

2. Whether under the findings and holdings stated, the 
prisoner ought to have been convicted.

3. Whether the evidence given at the trial was sufficient 
to support the findings of fact.

From the evidence as'stated by the learned trial Judge 
the following facts appear:—

1. That the lad, William White, whose death formed 
the subject of the prosecution, entered the prisoner’s (a 
farmer) service on or about 13th May, 181)2.

2. That White was then about 14 years of age.
3. That in return for faithful services rendered White 

was to have “ a good home,” including clothing, hoard, and 
lodging, but no money wages.

4. Thus at. least the relation of master and servant was 
then established between White and the prisoner.

5. That some time early in January, 181)3, about a 
month before his death, the lad's hands were badly frost
bitten, and from inattention his fingers became raw and 
sloughing, consequent upon which state he was unable to 
use his fingers for the ordinary purposes of nature.

•«2 L. .1. M. <\ MI: OMB) 1 <j. n. 47.0: R It. 248; 68 L. T. 420; 
41 W. H. 368; 17 Cox C. C. 602; R7 J. I*. 282. ;8 C. & I*. 42R. 
"Car. & M. 164. *16 Cox C. C. 306.
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6. That this condition was openly in view of the pris- Judgment, 

oner, who paid no attention, so far as shown, whatever to the Richardson,.) 
lad until the morning of the 10th February, 1893, when the 
prisoner found the lad utterly helpless, and on examining 
him discovered his feet and lower legs up to above the ankles 
frozen solid and the inside of his upper legs raw, etc.

«. Instead of communicating the true state of alfairs 
outside his own house during the 10th February, the pris
oner, on the following day, the weather very severe, left the 
lad alone, helpless, so far as appears, and drove into Grenfell, 
sixteen miles distant, where he called on Dr. Hutchinson, 
whom he asked for medicine for frost bites, then informing 
the doctor that the lad was slightly frost-bitten, which to his 
knowledge was an untrue statement, since by his own evi
dence before the coroner he admitted that for a period of a 
month previous the lad’s hands had been frozen and kept 
getting worse, and he had told the witness, Harry Read, on 
11th February that he found him badly frozen on the 10th.
What the prisoner did for the lad after calling on the doctor 
does not appear. The lad died on the 14th February, and 
death was shown to have been caused or accelerated by 
gangrene following severe frost-bites.

The question for this Court in effect is,—
Was there a common law duty devolving upon the pris

oner to do more than he did, knowing the condition of the 
lad from the time he was frozen three weeks or a month 
prior to his death?

It will be recollected that the prisoner undertook to 
provide a good home, which would certainly mean taking 
much better care than there is shown to have been given to 
an utterly helpless lad after being, as he was, severely frost
bitten, and as it must be assumed that the case was so serirus 
as to require the prisoner to consult a medical man, it was 
surely his duty to explain to the doctor the condition the 
lad was discovered in on the 10th, which he certainly did 
not do, representing him as being “slightly frozen.”

The learned trial Judge has found from the facts dis
closed on the trial, that the prisoner was guilty of negligence
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Judgment, “that by reason of gross neglect in keeping the deceased 
Rieherdecm.J. in the stable the feet became frozen, and that from such 

neglect and other negligence stated, the condition of the 
feet and the other frost-bites became aggravated, and that 
the death was attributable to such negligence.”

This Court is of opinion that the evidence warranted 
the learned trial Judge so finding, that at common law the 
prisoner was hound to supply care and attention reasonably 
suited to the lad’s condition, in which he failed, and for 
want of which death was accelerated, and that upon the 
authority of Regina v. Marriott,7 Regina v. Finney,* Regina 
v. Nich ills,6 and Regina v. 1 instun* the conviction of the said 
James Wheelton Brown by Mr. Justice Wetmore should 
be affirmed.

Conviction affirmed.

THE QUEEN V. WALKER
Criminal laic—Seduction—“ 1'nder promiue of marriage Direction to 

Jury—Mis-trial—Netc trial.

Tliv menuiug of “ under promise of marriage " in 50-51 Vie. (1887), 
v. 48. s. 2, substituting a new section for It. S. ('. e. 157, s. 4,f 
means “ by means of a promise of marriage.”

Where therefore the trial Judge directed the jury that the intention 
of the section was to impose a punishment for the seducing of 
young women under twenty-one by men over twenty-one to whom 
they were engaged, and the jury render* a special verdict as 
follows: “The verdict is that the prisoner omised to marry F. 8. 
in .Tune. 18112, with the intention of can ng out his promise, but 
in XovemlMT of the same year he sedi d her. at the same time 
renewing his promise of marring*. in our opinion no other 
man had conection with her."

Held, that there had been a niisdlr* <i and therefore a mis-trial; 
ami a new trial was ordered.

[Court in bane. Deeembcr Srd, 189*.

This was a Crown case reserved for the opinion of the
Court of Appeal for reserved cases by Macleod J.

The ease was argued on the 7th dev of December, 1893.
N. F. Ifagel. Q.C., for the defendant.
D. L. Scott, Q.C., for the Crown.

f Now Critn. Code. s. 182.
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[9th Decembsr, 1898.]

The judgment of the Court (Richardson, Macleod, 
Rouleau, Wetmore and McGuire, J.I.) was delivered by

Richardson," J.—This is a Crown case reserved by 
Macleod, J., upon a charge preferred against Donald 
Walker, tried at Medicine Hat, 7th and 8th August, 1893, 
before him with the intervention of a jury, for that the 
said Donald Walker, being a person above the age of 21 
years, at Medicine Hat, on or about the 5th November, 1892, 
did under a promise of marriage seduce and have illicit con
nection with one Fanny Ford Small, an unmarried female of 
previously chaste character and under 21 years of age.

The accused was convicted, such conviction being based 
upon the special finding of the jury in writing:—“ The ver
dict is that Donald Walker promised to marry Fanny Small 
in June, 1892, with the intention of carrying out his promise, 
but in November of the same year he seduced her, at the same 
time renewing his promise of marriage, and in our opinion 
no other man had connection with her.”

The learned Judge, on objection raised by Mr. Hagel, 
Q.C., who defended the accused, postponed the passing of 
sentence and admitted the convict to bail pending a refer
ence to the Court of Appeal, to which the Judge referred 
ihe question as to whether or not, upon the facts as found 
by the jury on the learned Judge’s charge, the said Donald 
Walker was properly convicted.

On the 7th December, 1893, the ease as reserved was 
argued at length by Mr. Hagel for Donald Walker and 
answered on behalf of the prosecution by Mr. Scott, Q.C.

The learned Judge informs the Court that at the trial 
he had “ grave doubts ” as to what construction should be 
given the words “ under promise of marriage,” used in sec
tion 2 of chapter 18, 50 & 51 Victoria, the clause under 
which the charge was laid, but giving what consideration ■ 
was enabled then to give to it in the absence of any authori
ties within reach to assist him, he charged the jury that in 
his judgment what the legislature intended to punish wi s

483

Judgment. 
Richard flon.J.
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Judgment. “ the seducing of young women under 21 by men over 21 to 
Richardson,J. whom they were engaged.”

The question for our consideration is in effect whether 
or not tlie trial Judge rightly interpreted.the Act in charg
ing the jury in leading them to infer that if they found that 
Fanny Small was a female under 21 years of age, that the 
accused’s age exceded 21, and that he had promised to marry 
her, and had while so engaged seduced her, the offence was 
complete.

The section of the Act dealing with the offence reads 
“ every one above the age of 21 years who, under promise of 
marriage, seduces and has illicit connection with any unmar
ried female of previously chaste character, and under 21 
years of age, is guilty of a misdemeanour . .

To us the proper construction which should be given 
this section is:

That whoever accomplishes the seduction described by 
means of a promise of marriage, in other words, who ever 
influences the female, by the promise made, to yield to his 
embraces, is guilty, etc.

In order to ascertain the meaning of “under” in the 
expression “ under promise of jnarriage,” we must look at 
the first part of the section and observe the collocation of the 
words. “Everyone above the age of 21, who, under promise 
of marriage, seduces, etc.” Now, “under promise of mar
riage ” must be taken to qualify either “ who ” or “ seduces.” 
If it qualifies “ who” it, will probably mean to describe him 
as a person who has become under the obligation to marry, 
but if it qualifies “seduces” then it must intend to indicate 
the means bv which the seduction is effected. The word is 
capable of either of these meanings.

In Webster’s Dictionary one of the meanings is “(e) 
Denoting relation to something that . . . furnishes a
cover, pretext, pretence, or the like, as ‘lie betrayed him 
under the guise of friendship,’ ” showing the means by which 
something was accomplished. In the common expression
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“ to do a thing under threats ” would mean to do it by reason Judgment, 
of the threats. Richardson,J .

Now, looking again at the section, we find a phrase 
qualifying “everyone/’ namely, “above the age of 21 years.”

If the expression “under promise of marriage” had 
been intended to further qualify “everyone,” it is reasonable 
to expect that it would have followed immediately after 
the word “years,” being connected therewith by the word 
“and.”

But such is not the case. Apparently the qualifications 
of “ everyone ” end with “ years,” “ who ” is introduced, and 
then comes “under promise of marriage,” just where we 
almost invariably find adverbs introduced to qualify the 
verbs which follow. “ Everyone who lawfully and malici
ously docs injury . . .” for example. Had the statute 
used “unlawfully and maliciously” to qualify “seduces,” 
that is just where these words would have been placed, 
between “ who ” and “ seduces.” Again, if “ under, etc.,” 
were intended merely to qualify or describe “ who ” as a per
son engaged to the female, it would probably have read thus,
“ everyone . . . who being under promise, etc., seduces, etc.”

For these among other reasons we think the expression 
“under promise of marriage” qualifies “seduces,” that is, 
shows the means by which the seduction is effected.

We conceive that the interpretation which we give to 
the Act is that aimed at and intended by Parliament in enact
ing it, and that it was never to make the seduction
of a female under 21, at any time during the currency of a 
promise of marriage, bv a promiser over 21 years of age, a 
criminal offence.

Notwithstanding that the view we take may be open to 
some possible doubt, it is conceived that it is the correct 
one, and that the jury should have been so instructed in order 
that they might, find directly upon the evidence whether 
the seduction was attained by means of a promise of mar
riage on the part of the accused, or that he by the promise

6980
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Judgment, of marriage influenced Fanny Small to yield to his embraces, 
Richardson,J. in which ease the verdict should he guilty, otherwise the 

accused should be acquitted.
The jury was not so instructed, ami it appears to us to 

have been essential that the minds of the jury should have 
been clearly drawn to the question whether the seduction 
was accomplished bv means of the promise or not.

From the finding of the jury it does not appear how they 
would have found had the construction, which we hold to be 
the proper one, been placed upon them.

If the construction we place upon the Act is open to 
doubt, it is equally plain that that placed before the jury is 
also doubtful, and there being some reasonable doubt, the 
accused ought to have the benefit of the doubt.

The case is one in which in our view a mis-trial has 
occurred, but not one in which an acquittal should be 
directed.

The opinion entertained by this Court is:
That the ruling of the learned trial Judge was errone

ous, that there has been a mis-trial in consequence, and that 
in our judgment there should be a new trial, which the Court 
directs.



I] THE QUEEN V. MENNEL ET AL. 4-87

THK QUEEN v. MENNEL ET AL.

Criminal laïc—MuUciously killing cattle—Rebutting implied malice— 
Mens rea—Verdict—Refusal of Judge to receive.

(hi ii charge of unlawfully ami maliciously killing cattle f it 
appeared that the animal was killed by tlie prisoners, when it was 
in a helpless and dying condition, and that the prisoners thought 
it was an act of mercy to kill it.

Held, that the killing was not malicious; that the implication of 
malice was rebuttable, and had been in fact rebutted, a mens rea 
on the part of the prisoners lieing disproved.

Power of trial Judge to refuse a particular verdict considered.
[Court in banc. December Itth, 1898

This was a Crown case reserved for the opinion of the 
Court of Appeal for such eases by Wetmore, J. The ease 
was argued at Regina on the 6th day of December. 1893.

N. F. Hac/el, Q.C., for the prisoners.
Wm. White, Q.C., for the Crown.

[December 11th, 1898.]

McGuire, J.—The defendants were tried before the 
lion. Mr. Justice Wetmore for that on the 8th day of Janu
ary, 1893, they feloniously, unlawfully and maliciously did 
kill an ox the property of Edward Arthur Meat on.

It appeared from the case stated that on a very cold 
night in January, James Menu el, senior, found the ox lying 
on the prairie near MenneVs residence unsheltered, its legs 
frozen to above the knees and utterly helpless ; that Mennel

f Under H. S. C. c. 43. which rends as follows: “ Everyone, who 
unlawfully nnd maliciously kills, maims, wounds, poisons, or injures 
any cattle, is guilty of felony and liable to fourteen years’ imprison
ment.” 32-33 Vic. c. 223, 45 (0.1: 24-25 Vic. c. 975, 40 (Imp ). 
The corresponding provision in the Crim. Code appears to be s. 499 
iB) (h), in which the word “ wilfully ” appears instead of the words 
unlawfully nnd maliciously.” Section 481, sub-section 1, reads: 
" Everyone, who causes any event by an act. which he knew would 
probably cause it, being reckless whether such event happens or not, 
is deemed to have caused it wilfully for the purposes of this part ” 
(xxxvii—‘ mischief ’ in which section 499 is included). Sub-section 
2, " Nothing shall be an offence under any provision contained in 
this part, unless it is done without legal justification or excuse and 
without colour of right.”

.Statement.
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Judgment, called one Coekranc to his assistance and they endeavored 
McGuire, J. to raise the animal so as to get it to a place of shelter, but 

were unable to do so owing to its helpless condition; that 
they returned to the house; that Pepper and James Mennel, 
junior, hearing about the ox went out and endeavored to 
raise the animal and bring it to shelter but were unable to 
do so; that the animal was then in a dying condition and 
believing it to be an act of mercy towards the ox they killed 
it by knocking it on the head with an axe. The defendant 
Pepper was called for the defence and testified as to the part 
he and James Mennel, junior, took in killing the animal and 
the circumstances under which they killed it.

The learned Judge being of opinion that there was evi
dence on which the jury might find that Mennel, senior, was 
a party to the killing and evidence from which they might 
find that he had nothing to do with it, left that question to 
the jury, who acquitted Mennel, senior.

As to the other two defendants, the learned Judge 
directed the jury that as according to Pepper’s own testi
mony the killing of the ox was an unlawful act and done 
deliberately, and therefore wilfully, that constituted malice 
in the legal definition of the term, and that therefore 
the jury must find these two defendants guilty; and he 
further told the jury that he would receive no other verdict 
than that of “guilty.”

The jury accordingly found them guilty and they were 
convicted.

The learned Judge, however, in order to guide him as to 
sentence, and also to the necessity of reserving a case, left 
the following questions to the jury:

L Was the ox in question when Mennel, junior, and 
Pepper killed it, in a dying condition from cold and exposure?

2nd. Did they kill the animal in the bona fide, belief that 
the animal was in a dying condition from cold and exposure, 
and bona fide believing that it was an act of mercy to do so?

Both these questions were answered in the affirmative.
The learned Judge reserved a case for this Court, the 

questions reserved being:
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1st. Was I correct in directing the jury that under the Judgment, 

evidence of Pepper the killing was an unlawful act, and McGuire, J. 
“ malicious” according to the legal meaning of that word as 
applicable to this case?

2nd. Was 1 correct in telling the jury that under such 
evidence they must find the defendants Mennel, junior, and 
Pepper guilty, and that I would receive no other verdict so 
far as they were concerned ? 1

3rd. Under the findings of the jury ought the defendants 
Mennel, junior, and Pepper to have been acquitted?

In order to constitute the offence the killing must have 
been (a) unlawful, and (b) malicious.

The findings of the jury show that there was no actual 
malice on the part of the defendants. The law, however, 
would from the mere unlawful killing, if nothing further 
appeared, imply that it was done maliciously. Hut this 
implication of malice may be rebutted by the facts and we 
have to consider whether in view' of the circumstances alleged 
to have attended the killing and the special findings of the 
jury this legal implication of malice was rebutted.

Now;, what is the definition of malice? I find it laid 
down in the latest edition of Roscoc’s Criminal Evidence on 
the authority of Littledale, J., in McPherson v. Daniels,1 
that “malice in its legal sense denotes a wrongful act done 
intentionally, without just cause or excuse.” Bayley, J., in 
Drainage v. Prosser,2 said “ malice in the common acceptation 
means ill-will against a person; but in its legal sense it 
means a wrongful act done intentionally without just cause 
or excuse.” In Johnson v. Emerson J the above definition of 
Littledale, J., in McPherson v. Daniels1 is quoted approv
ingly. In the Queen v. MartinJ Stephen, J., quotes with 
approval the definition of “maliciously” given by Mr. Jus
tice Blackburn, in liegina v. Ward6 and Degina v. Pembliton,"

110 B. & <\ 2113; 5 M. & Ry. 251; 8 L. .1. O. S. K. B. 14. *0
B. & H. 290; 4 B. & (’. 247; 1 <\ & V. 475; 3 L. J. O. 8. K. B. 203;
28 R. It. 241. 3 L. It. 3 Ex. 320; 40 L. J. Ex. 201; 25 L. T. 337.
* 14 Cox C. C. 033; 8 Q. B. D. 54; 51 L. J. M. C. 30; 45 L. T. 444;
30 W. It. 100; 40 J. I\ 228. 6 L. It 1 C. C. It. 356; 41 L. J. M. C.
00; 20 L. T. 48; 30 W. It. 392; 12 Cox C. C. 123. • !.. It. 2 C. C.
It. Ill); 43 L. J. M. C. 91; 30 L. T. 405; 22 W. R. 553; 12 Cox U.
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Judgment, that “a man arts maliciously when he wilfully ami without 
McGuire, J. lawful excuse does that which he knows will injure another.”

It is elementary law that there must to constitute felony 
be a guilty mind—a mens rea—true that they may be pre
sumed from the mere wrongful act, but the presumed felon
ious intent—a mens rea—may he disproved by showing as in 
this case that there was no wrongful intent either against 
the owner of the animal or anyone else, but on the contrary 
a meritorious intent.

In Hall v. Richardson,7 a very recent case, the defendant 
a servant of a milkman, accidently spilled some of his 
master’s milk, and to conceal the fact he added water and 
sold the milk thus adulterated to customers. He was prose
cuted under the Malicious Injuries Act. The magistrate 
discharged the defendant, but stated a case which came 
before Lord Coleridge and Mr. Justice Mathew. It was con
tended that the defendant was guilty because he wilfully 
did an unlawful act, and the law would presume that it was 
malicious. The Court, however, without hesitation, came 
to the conclusion that the magistrate was right in acquitting. 
Lord Coleridge said that he must look at the real scope and 
object of the statute—and he found that it indicated that 
damage is contemplated as the result of the act; that here 
no injury was to anyone ; that no doubt if a man
does an act which causes an injury, and with the intention 
of causing it, then lie may be convicted, unless he shows any 
legal excuse for doing the act: and Lord Coleridge added 
that it would be monstrous to convict in such a case. Mr. 
Justice Mathew said it was essential to such an offence to 
show a “guilty mind,” and tin» magistrate here had found 
that there was “no guilty mind.”

Now, in the present case, not only is there no evidence 
of guilty mind, but, on the contrary, evidence of a meritori
ous and laudable intent; the jury have found that there was 
no guilty mind, but that the defendants bona fide believed 
that the animal was dying, and that it was an act of mercy

'~A ,1. P. 345.

1356
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to put it out of pain—their finding, too, that thv animal Judgment, 
was in fact in a dying condition shows that the killing of it McGuire, J. 
was no injury to the owner, but might, in fact, be advantage
ous to him, since the carcass might possibly have been thereby 
rendered fit for food, which it would not have been if it had 
died from exposure.

Again, do not the facts show a “just excuse ?” If the 
voluntary doing of an unlawful act which injures another 
is to be deemed malicious and therefore a crime, it must still 
Ik* open to the accused to show, in rebuttal of the implied 
malice, that lie had “ just cause ” or “ lawful excuse ” for 
his acts. What would otherwise be a crime loses its criminal 
character when a just cause or legal excuse is shown.

I think the observations of Mr. Bishop are worthy of 
citation as being particularly applicable to eases of this kind.

“ Criminal punishment ” lie says “ should lie kept within 
the conscience of mankind and be withheld where it refuses 
consent ” (Bishop on Statutory Crimes, s. 235). “No theories 
however fine should ever persuade a Court to pronounce 
against a defendant a judgment to which the conscience of 
mankind will refuse to 1 (Bishop on Criminal Laws,
211).

1 think that the three questions reserved for the opinion 
of this Court should be answered as follows: The first two 
in the negative, and the last in the affirmative.

I do not, however, wish to be understood as saying that 
if a defendant goes into the witness box and admits the 
doing of the unlawful act. but without showing a just cause 
or excuse for so doing, the Judge would not be justified in 
telling the jury that he would receive no other verdict but 
guilty, but in this case T think he did show a just cause.

Richardson. Macf.eod, Wktmore and Rovleav, J.I., 
concurred.

VOL. 1. T.L.KKPTK.
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TilK QUEEN v. I10WS0N.
Indian Act—Half breed—Meaning of “ Indian

Tin* Imliaii Act It. S. (iNKti) <•. 43, defines (s. 3 hi “Indian” as mean
ing inter alia “any male verson of Indian blood reputed to belong 
to a particular band.”

Held, (1) Against the contention that “of Indian blood” means of 
full Indian blood, or at least of Indian blood Ex parte patenta— 
that a half breed of Indian blood Ex parle materna is “ of Indian 
blood.”

(*J| Against the contention that the defendant having been shown to 
have actually belonged to a particular band, this disproved, or was 
insufficient to prove, that, lie was reputed to belong thereto—that 
the intention of the Act is to make proof of mere repute sufficient 
evidence of actual mi mbersbip in the band.

(3) Against tin contention that by virtue of s. 11 the mother of the 
defendant by her marriage to his father, who was a white man, 
ceased to be an Indian, and that therefore the defendant was 
not a person of Indian blood —that while the mother lost her 
character of an Indian by such marriage, except m» - * <i m H'lMi
section, it did not affect her blood which she transmitted to her

[Court in banc, June l.ftli, /fWf

This was a cast* stated for the opinion of the Court in 
Iniir by Justices of the Peace, who had convicted defendant 
under section 04 of the Indian Act for selling liquor to an 
Indian. From the evidence it appeared that the person to 
whom the liquor was sold was not an Indian of pure blood, 
being the son of a Frenchman by an Indian mother, but he 
was a member of a band of Indians and was living on a 
reserve and sharing in the Indian Treaty payments.

N. F. Dari tty Q.C., and T. C. Johnstone, for the 
defendant.

D. L. Scott, Q.C., for the Crown.

[June 13th, IS!)If-]
Wetmore, J.—The defendant was convicted under R. 

S. C. c. 43, s. 94, of selling an intoxicant to an Indian, a 
case was signed and stated to this Court by the convicting 
J ustices.

The only question submitted by such a ease is whether 
the person to whom the intoxicant was sold was an Indian
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within thv meaning of the Act. This person goes by the Judgment, 
name of Henry Bear. The evidence shows that lie is a Wetmire, .1. 
half-breed, his father having been a Frenchman and his 
mother an Indian, that lie belongs to and is a member of 
Mus-cow-e-quan’s Band of Indians and lives on his reserve 
and has taken treaty-money for a number of years past 
since a period before the railway came into the Territories.
The only question raised by the defence was that Bear being 
a half-breed was not an Indian within the meaning of the 
Act,

1st. Because he was a half-breed.
2nd. Because the evidence showed that he actually 

belonged to the band, not that he was “reputed to belong 
thereto.”

Section 2 paragraph (/;) defines what the expression 
“ Indian ” means when used in the Act unless the context 
requires a different meaning to be given to the word.

I can find nothing in the context of section 94 which 
requires a different meaning to be given to the word from 
that provided in section 2.

Now paragraph (//) defines the expression “ Indian ” 
shall mean “any male person of Indian blood reputed to 
belong to a particular band.” Paragraph (d) of the same 
section provides what the expression “band ” when used in 
the Act shall mean.

The evidence shows that Bear belongs to a band as so , 
defined. But it is urged that where in paragraph (/#) the 
words “any male person of Indian blood” are used they 
mean any person of full Indian blood, or failing that, that 
the blood of the father, is to govern, and therefore that 
Bear’s father, having been a white man, Bear is not an 
Indian. A number of sections of the Act were cited with 
a view to showing that it was not the intention of the 
Legislature that a half-breed was to be embraced by the 
expression “ Indian ” as defined in paragraph (h). I am 
however of opinion that by every rule of construction that 
can be applied to the expression as so defined “ half-breeds ” 
were intended to be included in it if they fitted the defini
tions.
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Judgment. Z The first and golden rule of construction is that the 
Wetmore, .71 words of a statute are to he construed according to their 

popular and ordinary meaning. I understand the popular 
and ordinary meaning of the words “any male person of 
Indian hlood ” to mean any person with Indian blood in 

■ his veins, and whether such hlood is obtained from the 
father or mother. This rule of construction, however, has 
its exceptions and undoubtedly as urged at the argument 
another rule of construction is that we are to consider the 
evil which the statute is to remedy, and having
discovered that, so to construe the words as to give effect 
to the intention of the Legislature, and in that case if neces
sary the ordinary and popular meaning of the words arc 
sometimes departed from and some other meaning which 
they may bear from the context or otherwise is accepted.

But applying that rule, what was the intention of Par
liament in enacting The Indian Act.

able to the Indians in the North West, but it is also applic
able to Indians throughout the whole of Canada.

It is intended to apply to a body of men who are the 
•scendants of the aboriginal inhabitants of the country, 
ho are banded together in tribes or bands, some of whom 

live on reserves and receive monies from the Government, 
some of whom do not. It is notorious that there are per
sons in those bands who are not full blooded Indians, wlfo 
arc possessed of Caucasian blood, in many of them the 
Caucasian blood very largely ' s, but whose
associations, habits, modes of life, and surroundings gener
ally are essentially Indian, and the intention of the Legisla
ture is to bring such persons within the provisions and 
object of the Act, and the definition is given to the word 
“Indian” as aforesaid with that object.

In some instances possibly the Act goes further than I 
stated, and in some of its provisions applies to half-breeds, 
as for instance in s. 111, which provides that “every one 
who induces, incites, or stirs up any three or more Indians, 
11011-treaty Indians or half-breeds apparently acting in

384124
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concert ” to do certain specified things is guilty of a mis- Judgment, 
demeanor. That section is so framed because admittedly Wetmore, J. 
there are half-breeds who would not be embraced by the 
term “Indian” or “Non-Treaty Indian,” as defined by the 
Act. For instance, a half-breed who was not “reputed to 
belong to a particular band,” would not be an Indian 
within the meaning of the Act. Nor would a half-breed, 
who did not belong to an “irregular band” as defined in 
the Act and who did not follow the Indian mode of life be 
a “ non-treaty Indian” as defined by paragraph (/) of section 
2. So by section 13 of the Act “ no half-breed in Manitoba 
who has shared in the distribution of half-breed lands shall 
be accounted an Indian.” Nor under the same section shall 
the half-breed head of a family anywhere with certain speci
fied exceptions except under certain specified circumstances 
he considered an Indian. The very provisions of this section 
which 1 have mentioned show that it was the intention of 
the Legislature that there are half-breeds who must be con
sidered Indians within the meaning of the Act; because if 
the word “of Indian blood” in paragraph (h) of section 2 
meant “of full Indian blood,” then these provisions in sec
tion 13 were entirely unnecessary.

Assuming that there may be a section or so of the Act 
which might render such a construction apparently doubt
ful, the Act must be construed according to its general pro
visions, not to make it fit into one or two exceptional 
sections. See the consequences of a different construction 
from that which I have adopted and if that urged for the 
defendant were accepted. A prosecution is brought against 
a person for doing or omitting to do something with respect 
lo an Indian under the provisions of the Act for which a 
penalty is provided; if the defendant’s contention is adopted 
it would he necessary in every case to prove that such 
Indian was a full blooded Indian, because the burthen of 
proof is on the prosecutor, and lie is hound to show that 
the person with respect to whom the offence was committed 
is an Indian as defined by the Act, and that is according 
to his contention a full blooded Indian—how in the world 
could that be done? Or in the other view, if he had some
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•Imlginviit. while blood in him, he would have to prove that he got his 
Wetinore, J. Imlitiii blood from hi# father, and possibly have to go gen

erations baek, because the alleged Indian might so far as 
his skin was concerned be as white as a Spaniard or an 
Italian or as many Englishmen or Frenchmen for that mat
ter, and yet not understand a word of any European lan
guage, and be in thought, association and surrounding 
altogether Indian.

I am of opinion, therefore, that Bear was a person of 
Indian blood within the meaning of the Act, and I am of 
opinion that there was evidence which warranted the Jus
tices in finding that he was “ reputed to belong to a particu
lar hand within the meaning of the Act, because as a 
matter of fact it was found that lie did belong to a particular 

I band. The words “ reputed to boh ug *' in paragraph (h)
I are used so as to provide facility of proof, that is, that proof 
of mere repute that he so belongs is sullicient not merely 

! for the purposes of section 94, but for all the purposes of 
the Act; a fortiori evidence that he actually belongs is sufli- 
cient. I am not impressed with the view that Bear’s mother 
being married to his father ceased to be an Indian by virtue 
of section 11.

Assuming that she did marry as alleged, and I have 
doubts whether there is any evidence of any such marriage, 
while she herself lost her character of an Indian by such 
marriage, it did not. affect her blood which she transmitted 
t<. her son. I think the conviction must lie affirmed with 
costs.

Richardson. Maci.eod, Rovlf.av and McGuire, JJ.. 
concurred.

Conviction affirmed with costa.
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ABANDONMENT.
See Execution, I.

AMENDMENT.
See Convictions, 3, 4, 5—New Trial 

—Appeal, 2—Bills, Notes and 
Cheques, 2.

APPEAL.
Appeal—Objections to Regularity 

— Value of Subject Mutter.|—An ob
jection on the ground of irregularity in 
the proceedings leading to an appeal 
cannot be taken on the argument of 
the appeal. In determining the value
of the subject matter in dispute, upon 
which the right of appeal is made to 
depend, the proper course is to look at 
the judgment as to the extent that it 
affects the interest of the party pre
judiced by it, and seeking to relieve 
himself from it by appeal. MacFarlane 
v. Lecl a ire, lô Moore 1*. ('. 18, 8 Jur. 
X. S. 2<i7. lu W. R. 324, followed. 
Steele v. Ramsay, lirait, claimant. 
(Ct. Q. B. Man. 188Ô), p. 1.

Notice of Appeal .1 men dm en t —
Neie Trial—Judge's ('barge—Perverse 
Verdict—Commission Evidence — Im- 
proper Evidence—Objection to Admis
sibility of Evidence.]—An amendment 
was allowed to a notice of appeal so as 
to ask expressly for a new trial, but 
only on the grounds stated in the notice 
of appeal. An amendment so as to 
set up the ground, not stated in the no
tice. of the improper admission of evi
dence taken on commission, was re
fused as it did not appear from the 
Judge’s notes that objection was made 
at the trial, though the commissioner 
had noted the objection. A new trial 
on the ground that the verdict was per
verse was refused. Edmonton v. Thom
son (Ct. 18IH), p. 342.

VOL. I.T.L. REPTS.

Appeal—Amount in Controversy— 
Special Leave.]—The plaintiff sued for 
$017.85, and defendants with their de
fence. while denying liability, brought 
into Court $307 as being sufficient to 
satisfy the plaintiff's claim — the trial 
Judge found the plaintiff entitled to 
$543.22. and applied the $307 in court, 
leaving, with an adjustment of interest, 
a balance due to the plaintiff of 
$182.43 :—Held, that the amount in 
controversy exceeded $200. and the de
fendant was entitled to appeal without 
special leave. McOouyall v. McLean 
et al. (1). (Ct. 1803), p. 430.

Appeal—New Point—Xoticc of Ap
peal.]—On appeal to the court in banc, 
counsel for the defendants (appellants) 
having sought to raise for the first time 
the point that, although there had been 
a dedication, such dedication was made 
and accepted subject to such obstruc
tions as existed upon it at the time of 
dedication, the court, considering that 
the point was not covered by any of 
the grounds stated in the appellant’s 
notice of appeal :—Held, that the ap
pellants were not at liberty to raise the 
point at this stage. Edmonton v. Brown 
c(- Curry (Ct. 1803), p. 454.

See Criminal Law, 2. 7—Convic
tions, X.—New Trial—Bills, Notes 
and Cheques, 2.

ASSESSMENT AND TAXATION.
Canadian Pacific P W Co. 

Lands — Exemption from Taxation— 
Sale—Proper Authority to Assess. ] — 
Lands vested in the Canadian Pacific 
IL W. Co. subject to a provision that 
the same should, “ until they are sold 
or occupied, be free from taxation 
for twenty vears.” were, by the com
pany. agreed to be sold and conveyed to 
the appellants as trustees, who were to 
sell them, accounting for an interest in 
the proceeds to the company. At the 
date of the assessment of the lands, the 

87
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consideration owing by the trustees to 
the eouipanv had been paid:—Held, 
that the lands had ceased to be exempt 
from taxation. Held, also, Wet more 
and McGuire. .1.1.. dissenting, that in j 
view of the Ordinance relating to muni
cipalities, and to schools, the lands be
ing situated partly within and partly 
without the municipalitthe school 
district was authorised to assess, and 
need not make a demand upon the i 
municipality to do so. . 1 ngus et al. v. ' 
The Itoartl of School Trustees of the 
School District of Calgurg (ft. 1887I.

See Tax Sale.

ASSIGNMENT.
See KgriTAiti.E Assignment -Fhavd, 

1. 2. 3.

BILLS. NOTES AND
Promissory Note Partnership— 

Si tin a tare of hitliritliiul .Xante irith 
Deseriptire Worth—Liability of Finn 
—.1 tun issiliihtn of If.itrinsie Eritlenee 
— Authority of Manager.]-—in an ac
tion against the members of a partner
ship carrying on business under the 
name of O. T. L. Co. on a ’«rotnissory 
note reading as follows :—"Sixty da vs 
after date we promise to pay I >. & It. 
or order .$407.21» at the Imperial Hank 
here ; value received.” and signed "W. 
I». It.. .Manager O. T. !.. Co." : Held. 
Wet more. .!., dissenting : ( 1 I That evi
dence of the circumstances surround
ing the making and the accepting of 
the note was admissible for the purpose 
of shewing who was intended to he 
liable on the note. (2> That, on the 
terms of the note and the evidence of 
the surrounding circumstances in this 
case, the defendants were liable, Fer
guson et al. v. Fairchild et al. ( Ct. 
1801. S. C. 21. S. C. It. 484 i. p. 320.

Accommodation Note—llohler in 
Due Course — Equities Attachinn to 
Xoh—Defects in TitU—Agreement for 
Ifeneiral—Parol Eritlencc — Writing 
Signature—A m< ilment.]—Action by in
dorsee of a note against the maker. The 
trial Judge found that the note was 
made by the defendant for the accom
modation of K.. the payee, subject to 
the conditions that : (1) it was not to 
be used at all except in a certain stated 
event : ( 21 it was to be negotiated, if 
at nil, only at a certain named bank :

and (3) it was renewable for a stated 
period, which had not expired at the 
commencement of the action, lie also 
found that the second and third of 
these conditions had been broken : that 
the plaintiff acquired the note, though 
for value, after maturity from one ('., 
the trustee for the benefit of the cred
itors of lx., and not from a certain 
hank which, at the time of the arrange
ment whereby he acquired the note, 
actually held it as a collateral security 
for an indebtedness of lx: Held, that 
these conditions were "equities attach
ing to the note." and their breach "de
fects in the title of the person who 
negotiated it ;" tiiat the note was af
fected by them in the hands of both 
and the plaintiff : and that therefore 
the plaintiff could not recover. i lie 
nature and effect of an accommodation 
note discussed. Qmvre. whether the 
general rule that property in which a 
bankrupt has no beneficial interest does 
not pass to his trustee applies, so far 
as the legal title is concerned, in the 
case of a voluntary noil-statutory as
signment for the benefit of creditors. 
Where a note is subject to an agree
ment for renewal, if the renewal is 
not contemplated, except on the hap
pening of an event not within the know
ledge of the holder alone, the obligation 

i of offering to renew is on the party 
j entitled to renew. The necessity for 
| such offer and the time within which 
I it must be made discussed. In this 
j case it was held that there was a eon- 
! tinning offer to renew and a continuing 

refusal to accept a renewal. The char
acter of the evidence of notice of de
fects in title discussed. Where it is 

i made to appear that a note, transfer or 
I other writing is merely an incident in 

or part of a larger agreement, and 
there is no writing in which the parties 
professed to set down all the terms 
of their agreement, oral evidence of 
the agreement is admissible. Signature 
is a conventional mode of declaring a 
writing to la» the record of an agree- 

i ment : hut it is not essential, except 
I where made so by statute. The fact 
I that such a writing is directed to a 
1 third partv does not prevent its being 

taken as the record of such an agree
ment. At the close of the plaintiff's 
case, a defence, that the plaintiff was 
not the ladder of the note at the com
mencement of the action being on the 
record, a motion to dismiss on this 
ground was made. The trial Judge 
held that this defence was established, 
it appearing that the note had been de
posited with a certain bank as a col-
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In terni security and had not been re
turned to the plaintiff until after the 
commencement of the action; hut on 
tne plaintiff's application an amend
ment was allowed adding the hank with 
its consent as a co-plaintiff on the 
terms that the hunk stand on the title 
<>f the plaintiff. McArthur < / al. v.
11 cl h,mill et ul. (McGuire, J., Ct. 
1*»'. fj i. p. 34T».

Collateral Security — Accommo
dation Indorser— Principal and Sun lit 
—Heliacal—Extendiny lime for Pau
ment — Married Woman — Separate 
Palate — Evidence — Presumption.] 
—T. B. L. and A. ('. S. being indebted 
on several promissory notes to the 
plaintiffs who demanded security, the 
defendant II. A. S.. the wife of A. C. 
S.. at his request and without knowing 
of the purpose for which lie proposed 
to use it. indorsed a blank form of 
note, which was afterwards filled out 
as a note by T. B. L„ payable to II. A.
5.. and indorsed by her and A. <'. S., 
and was then given to the plaintiffs. 
This note was afterwards renewed, II. 
A. S. again indorsing a blank form, A. 
(’. S. being made pavee and indorsing 
ahead of 11. A. S. While the plaintiffs 
held this latter note, they kept the sev
eral notes, as security for which they 
held it. renewed, the renewals extend
ing beyond the date of the maturity of 
the note held as security. In an action 
on tlie latter note. 11. A. S. pleaded that 
she was discharged, by reason of the 
plaintiffs having given time by a bind
ing agreement to T. B. L. and A. <\ S.. 
the principal debtors, without her con
sent :—Held, by Bouleau, .1.. the trial 
Judge, and by tin* court in bane. Mc
Guire. J., dissenting, that the renewal 
of the notes constituted such an agree
ment and that the rule invoked—that 
giving time to a principal debtor by a 
binding agreement without the surety’s 
consent, discharges the surety—was ap
plicable: and that 11. A. S. was entitled 
to a dismissal of the action. Semble, 
per Macleod. Bouleau and Wetmore, 
.1.1.: 1. The fact that T. It. L. falsely 
stated to the plaintiffs, when they de
manded security, that II. A. S. was in
debted to him, and asked them if they 
xvouiu accent her indorsement, to which 
they consented, could not bind II. A.
5., as T. It. L. had no authority from 
her to make the statement. 2. If notice 
to the plaintiffs that II. A. S. was 
merely an accommodation indorser were 
necessary, the mere fact that she was 
second indorser on the first note, and 
first indorser on the second note, would

be sufficient evidence of such notice. 
.'{. The case was distinguishable from 
tnat of a party, who. Iwing asked for 

l collateral security, brings paper found
ed on an actual indebtedness to him- 

j self. Iu that case, giving him time 
would in no case relieve the parties to 
the paper given as security. I*er Mc
Guire. J„ dissenting: 1. There can be 
only two views of the contract entered 
into by II. A. S. (a i 11er contract was 
simply that which the law implied from 
her indorsement of the note, that is, 
she thereby became surety for the pay
ment of that note only—not of any 
notes as sécurité for the payment of 
winch it might be pledged. Her obliga
tion was complete when she delivered 
the note, and oral evidence was not ad
missible to attach conditions to lier 
liability as indorser beyond what the 
law implied. (M If such evidence were 
admissible for the purpose of shewing 
that the note she had indorsed was 
given as collateral security for certain 
other notes, the evidence was to the 
effect that she laid appointed her hus
band agent to use it as he wished, and 
that he, in the exercise of that author
ity. had pledged it to the plaintiffs us 

! a continuing pledge, and she must in 
I this view of it be held to have agreed 
j to it being security until the other 

notes were paid. In either view, the 
giving of time to the principal debtors 
on the other notes, did not affect the 
question of the liability of 11. A. S. to 
the plaintiffs. 2. The defence of cover
ture and a reply of separate proper!'- 

S having been pleaded, and the evidence 
having shewn that 11. A. S. was the 
owner of separate projierty when she 
indorsed, it would be presumed that she 

I contracted with reference to it. Form 
of judgment against a married woman. 
Le Jeune et al v. Sparrow et al. ( Rou
leau, J., Ct. 18031, p. 384.

Unincorporated Body -Offieers— 
Acceptant—Personal Liability — Me
chanics' Lien Ordinance—Ifiyht of He- 
tent ion.]—Plaintiff brought an action 
on the following document : “ The
Board of Managers. Presbyterian 
Church. Moose Jaw. Please pay II. 
McHougall the sum of $«S17.HÔ ou my 
account and oblige me. James Brass," 
and accepted as follows : “Accepted. 
I). McLean. Chairman : A. E. Potter, 
Treasurer.” it was found as a fact 
tnat McLean and Potter were members 
of the board, an unincorporated body : 
—Held, that ( 1 > the document was a 
bill of exchange, and (2), following
Owen v. Van Uster, 10 C. B. 318, 20
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L. J. C. P. 01. that McLean and Potter 
were personally liable thereon. Brass 
was the contractor with the board for 
the erection of a manse. If the con
tract had been completed $817.85 would 
have been owing to him : but the trial 
Judge found that it had been left un
completed to the value of #811. This 
was allowed to be set off against the 
amount of the plaintiff's claim; but it 
was also claimed that the defendants 
were entitled to retain 10 per cent, of 
the contract price for thirty days after 
the completion of the contract, under 
the provisions of the Mechanics’ Lien 
Ordinance :—Held, that the defendants 
wen not so entitled. McDougall v. 
McLain vt al. (2): < Richardson, J., 
1802, ft. 180:ti. p. 450.

BILLS OF SALE AND CHATTEL 
MORTGAGES.

Chattel Mortgage — Description, 
Dote of lit naval. |—Goods were de
scribed in a chattel mortgage as fol
lows : — "All and singular the goods, 
chattels stock-in-trade, lit wires, and 
store building of the mortgagors used 
in or pertaining to their business as 
general merchants, said stock-in-trade 
consisting of a full stock of general 
merchandise, now being in the store of ' 
the said mortgagors on, &c. :—Held, 
Rouleau. J.. dissenting, that the de
scription was sufficient. The mortgage 
was filed 12th August. IS,St», at 4.10 
p.m. • a renewal was filed 12th August, | 
1887. at 11.4U a.m. Held. Rouleau. J.. 
dissenting. That the renewal was filed 
within one year from the filing of the 
mortgage, yuirk v. Thompson (ft. 
1888», p. 150.

Bill of Sale — Affidavit of Bona 
Fide*—Frondaient Assigninent — Prc- ! 
fcrcntial Assignment—Construction of ! 
Statutes.] — The Bills of Sale Ordin
ance makes necessary an affidavit “that : 
the sale is not for the purpose of hold
ing or enabling the bargainee to hold j 
the goods against any creditors of the 
bargainor —Held, that the use of the j 
words “ the creditors ” instead of “ any 
creditors” in the affidavit of bona (ides 
did not invalidate the bill of sale. The 
same Ordinance makes necessary an 
affidavit "of a witness thereto of the 
due execution thereof” :—Held, that, as 
attestation is not made essential to the 
validity of a bill of sale it is not neces
sary to call the attesting witness to 
prove the execution thereof. Held,

[VOL.

also on the evidence, that inasmuch as 
the trial Judge could reasonably find 
as he had, that there was no fraudulent 
intention on the part of the bargainee, 
the bill of sale could not be held void 
as being made with intent to defraud 
creditors of the bargainor, and that in
asmuch as the trial Judge could reason
ably find, as he had, that the bargainee 
was not in fact a creditor of. but a 
bonfl fide purchaser from, the bargainor, 
the hill of sale could not be held void 
as being made with intent to give, or 
as having the effect of giving a prefer
ence- to one creditor over another, and 
that therefore the- bill of sale* was not 
void under the Ordinance respecting 
preferential assignments. Judgment of 
Rouleau. .1.. on all points affirmed. 
Affirmed 19 S. C. R. 1. Fin in anon v. 
Hanncnnan (('t. 18110), p. 224.

See Detinue.

CASES CONSIDERED.
Barber v. Nottingham and Grant

ham It. W. Co.. 15 C. B. X. S. 720 ; 
•tit L. J. C. P. 103, followed. It. v. 
Ohell. 1». 70.

Brown v. Cockhurn, 37 V. C. Q. B. 
502, followed. Dickie v. Dunn, p. 83.

Dickie v. Dunn. 1 Terr. L. It. 83, dis
tinguished. Turriff v. McHugh, p. 180.

Mayer v. Grand Trunk It. W. Co., 
31 V. C. C. P. 248. followed. Walters 
ct al. v. Canadian Pacific It. IV. Co., 
p. 88.

Morley v. Attenborough. 3 Ex. 500 ; 
18 L. J. Ex. H8, distinguished. Dickie 
V. Dunn, p. 83.

Macfariane v. Leclaire. 15 Moore P. 
C. 181 : 8 Jur. X. S. 207: 10 W. It. 324. 
followed. Steele v. It a in sa y—Bratt, 
claimant, p. 1.

McLennan v. McKinnon. 1 O. R. 
210. not followed. It. v. Tcho. p. 190.

McWhiter v. Corbett. 4 U. C. C. P. 
203, followed. MucDonncIl v. Robert
son, p. 438.

Owen v. VanCster. 10 C. B. 318: 20
L. .1. C. P. til, followed. McDougull v. 
McLean ct al., p. 450.

It. v. Beemer, 15 O. It. 200, followed. 
It. v. Smith, p. 180.

It. v. Dunning, 14 O. It. 52, consid
ered. R. v. Laird, p. 170.

It. v. Grant, 14 O. B. 43: 19 L. J.
M. C. 59. followed. It. v. O'Kelt, p. 79. 

It. v. Mathewson. 1 Terr. L. It. 108,
followed. It. v. Hamilton, p. 172.

It. v. McFarlane. 7 S. C. It. 217, con
sidered. R. v. Mo teat, p. 140.
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H. v. Wright, 14 O. It. 008, followed. 
R. v. Hamilton, p. 172.

Raphael v. Burt, 1 Cab. & E. 325, 
followed. Dickie v. Dunn. p. 88.

Bussell v. McQueen, 51 L. J. I». C. 
77: 7 App. Cas. 82U, followed. R. v. 
Keefe, p. 280.

Sawyer v. Pringle, 18 (). A. It. 218, 
followed. .4. Harris, Sun dr Vo. v. 
Dustin, p. 404.

Totten v. Douglas, 18 Or. Ch. It. 
341 • 10 lb. 243, discussed. Shorcy et 
al. v. Stobart et al., p. 202.

Windsor and Annapolis it. W. Co. v. 
The Oueen, considered. R. v. Moicat, 
p. 146.

Young v. Brassey, 1 Ch. 1 >. 277: 45 
L. .1. Ch. 142. discussed. Loughetd v. 
Praed, p. 253.

CERTIORARI.
Certiorari — Findings of Fact — 

Scienter—Mens Rea.]—The applicant 
was convicted, under the X. W. T. Act, 
s. 05, for having in his possession in
toxicating liquor without the special 
permission in writing of the Lieuten
ant Governor. On a motion for a cer
tiorari to quash the conviction:—Held 
( ] i Following Barber v. Nottingham 
and Grantham It. W. Co.. 15 C. B. X. 
S. 720: 33 L. .1. C. P. 103 : and It. v. 
Grant. 14 Q. B. 43: 10 L. .!. M. C. 50. 
that where the charge is one which, if 
true, is within the magistrate’s jurisdic
tion, the findings of fact 1 him are 
conclusive. (2 ) That, as the stat
ute does not express knowledge by 
the accused of the Intoxicating char
acter of the liquor, to be an essen
tial element of the offence, first, it 
was not necessary for the prosecu
tion to allege or prove it: secondly, 
that it was necessar; for the accused 
to nrove not merely that he had no such 
knowledge, but that lie had been misled 
without fault or carelessness on his 
part. The Queen v. O'Kell (Ct. 1887), 
p. 71).

Certiorari — Jurisdiction of Single 
Judge.] — Held, following Regina v. 
Beemer, 15 O. R. 260. that a single 
Judge has no jurisdiction to hear and 
determine a motion to quash a convic
tion upon a writ of certiorari : and that 
such writs should he issued from the 
office of the registrar and be made re
turnable before the court in banc. The 
Queen v. Smith (Ct. 188!)). p. 18».

Certiorari — Conviction — Recog
nizance—Sufficiency of Sureties—Proof 
of Discharging Rule Aisi—Leave for 
Xcw Rule. 1—A rule of court required 
that no motion to quash a conviction 
should be entertained unless the defend
ant were shown to have entered into 
and deposited a recognizance in $300, 
with one or more sufficient sureties, or 
to have made a deposit of $200. On a 
motion to make absolute a rule nisi to 
quash a certain conviction a recogniz
ance had been entered into and deposit
ed. but without an affidavit of justifi
cation of the sureties or other evidence 
of their sufficiency:—Held, following 
uegina v. Richardson, that the rule of 
court had not been complied with, and 
that therefore the rule nisi must be dis
charged. But $200 having been de
posited a day or two before the return 
dav of the rule nisi with the view of 
complying with the rule of court :— 
Held, that the ends of justice would be 
served by allowing the applicant to 
take a new rule nisi in the terms of the 
one discharged • and this privilege was 
accordingly granted. The Queen v. 
Petrie. (Ct. 188»), p. 101.

Sec Conviction.

CHATTEL MORTGAGES.
See Bili.h of Salk and Chattel 

Mortgages—1 )etinüE.

COMMISSION EVIDENCE.
Sec Appeal, 2.

COMMON CARRIERS.
Common Carriers — Termination 

of Transit — Warehousemen—Condi
tions— V eg lige n cc—Ra i I w a y A11—Dis
charge of floods — Judicature Ordin
ance.]— The defendant company be
tween the 30th April and the 4th May 
received goods at Winnipeg from the 
plaintiffs for carriage. The goods were 
addressed to the plaintiffs, in some in
stances. “ Prince Albert,” in others 
“ Prince Albert via Qu’Appelle,” in 
others. “ Prince Albert. Qu’Appelle.” 
in others. “ Duck Lake. Qu’Appelle,” in 
others “ Care George Hanwell, Qu’Ap
pelle." uf the places named only Qu’- 
Appelle was a station on the company’s 
line. The goods were destroyed by 
fire about noon on the 13th May. They
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had arrived at Qu’Appelle from day 
to day between the 0th and noon of the 
12th May. and were apparently on the 
Name days put in the company's freight 
sheds. The plaintiff's agent at Qu’Ap
pelle was aware each day of the arrival 
of the goods :—Held, following Mayer 
v. Grand Trunk H. \V. Co., Ml II. 
C. C. I’. 24M. that the company's 
duties as common carriers had ceased 
before the lire, and that they were 
liable, if at all. only as warehouse
men. The shipping note was in
dorsed inter alia with conditions to the 
following effect : No. S. That the com
pany should not be liable for damages 
occasioned bv lire. No. Ô. That the 
defendants should not be liable for any 
goods left until called for or to order, 
and warehoused for the convenience of 
the owner, consignor or consignee, and 
that delivery should be considered com
plete and the responsibility of the com
pany should terminate when the goods 
were placed in its sheds or warehouse 
(if there be convenience for receiving 
the same) at their final destin
ation. or when the goods should 
have arrived at the place to be reached 
on the company’s railway, and that the 
warehousing of all goods should be at 
the owner's risk and expense. No. 10. 
That all goods addressed to the con
signees at points beyond the places 
where the company had stations, and 
respecting which no directions were re
ceived at those stations, should be for
warded to their destination by public 
carrier or otherwise as opportunity of
fered. without any claim for delay 
against the company for want of op
portunity to forward them, or they 
might, at the discretion of the company, 
be suffered to remain on the company’s 
premises or lie placed in shed or ware
house ( if there were such convenience 
for receiving them), pending communi
cation with the consignees at the risk 
of the owners as to damage thereto 
from anv cause whatsoever; but de
livery should be considered complete, 
and all its responsibility should cease 
when such other carrier should have 
received notice that the company was 
prepared to hand him the goods for fur
ther conveyance : and that the company 
should not be responsible for any loss, 
misdelivery, damage or detention that 
might happen to goods sent by it, if 
such loss, misdelivery, damage or de
tention. occurred after the goods ar
rived at said stations or places on its 
line nearest to the points or places they 
were consigned to or beyond its said 
limits. Per Richardson, J. : The goods

having reached Qu’Appelle, conditions 
three and five applied and protected the 
company. Per Wet more. J. : The Con
solidated Railway Act. 1ST!), s. 2Ô. s.-s. 
4, did not prevent an agreement being 
made that when the goods should reach 
the point on the company's railway to 
which they were to be carried, a certain 
act or dealing with the goods by the 
company should constitute a discharge 
of tlie goods within the meaning of the 
statute, and that thereupon the char
acter of the company should be changed 
from that of common carriers to that 
of warehousemen, and that conditions 
five and ten constituted such an agree
ment. Per McGuire. .1.: Independently 
of the conditions, the company was not 
liable even as warehousemen ; the com
pany in this capacity being bound to 
use only ordinary care, and there was 
no evidence of negligence. Held, per 
curiam, that the Consolidated Rail
way Act, 1M7». s. 27. s.-s. 1. applies to 
nil action charging the company with 
negligence as warehousemen, and there
fore the action not having been com
menced within six months was barred. 
Per Wet more and McGuire. .1.1, : The 
Consolidated Railway Act, l.Siit, s. 2D, 
s.-s. 4. applies only to receiving, trans
porting and discharging. It being con
tended that the jury having found that 
the company hail not performed its 
contract bv delivery of the goods, the 
court could not find that the character 
of the defendant company had been 
changed from that of common carriers 
to that of warehousemen on the ground 
that the effect would be to draw an 
inference of fact inconsistent with the 
finding of the jury, which 7s not per
missible under Judicature Ordinance, 
1KK»J, s. 1. Per Wet more. J.: The sec
tion refers to inferences of fact incon
sistent with the finding of the jury, 
when such finding is within the pro
vince of the jury. IYaltern v. ('ana 
(linn Pacific It. 1 V.'Co. (Ct. lKS7i. p.

COMPANY.
Sec Bills, Notes and Cheques, 1, 4.

CONDITIONAL SALE.
Lien Note—It c net union by ncllcr— 

Agency—Implement Dealer —Evidence 
— Objection — Striking Out.] — Held, 
that the buyer of an article under a 
sale, conditional unon the property not
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passing until full payment of the price, 
was entitled to treat the contract ns 
rescinded l»y the seller, where the lat
ter took possession, used, offered for 
sale, and neglected to take proper care 
of, the article, although he made no 
actual use of it. Sawyer v. Pringle, 
followed, IS O. A. 11. 218, reported 
in court below, 20 O. It. 111. 
The evidence of the authority of 
a person assuming to act as agent 
for a dealer in agricultural imple
ments, ami the scope of his author
ity discussed. Where, on the trial, 
parol evidence was given without ob
jection to establish agency, and after
wards it appeared that the agent’s ap
pointment was in writing, and. on ap
peal, it was contended that the parol 
evidence should not have been ami 
should not he considered:—Held, that, 
though upon the written appointment 
being put in evidence, an application | 
might, perhaps, have l>een properly i 
made to strike out the parol evidence 
bearing on the same point, yet, as no ! 
such application had been made, nor 
an'' objection taken to its reception, 
the parol evidence might properly be 
considered. 1. Harris, Son «(• Co. v. 
Ihistin. (Richardson, J„ Ct. 181121, p. 
404.

CONSTITUTIONAL LAW.

Gambling; - Legislative Cowers of 
flu■ Territories—It. X. .1. Act—s. 1)1, 
i itra 1 ■«><•*.!—It. O. (18881 c. :t8. s. 5, 
enacts that :—" Every description of 
gambling and all playing of faro, cards, 
dice or other game of chance with bet
ting or wagers for stakes or money, 
or other things of value, and all betting 
and wagering on any such games of 
chance is strictly forbidden in the Ter
ritories and any person convicted be
fore a justice of the peace in a sum- 
inarv way of playing at or allowing to 
lie played at on his «remises, or assist
ing. or being engaged in any way in 
any description of gaming as aforesaid, 
shall he liable to a fine for every such 
offence, not exceeding one hundred dol
lars with costs of prosecution, and on 
non-pavtnent of such fine and costs 
forthwith, after conviction, to he im
prisoned for any term not exceeding 
three months:—Held, that the evident 
purpose of the said section was to 
create an offence subjecting the offender 
to criminal procedure in the interest 
of public morals, and not for the pro
tection of civil rights ; and that the en

actment therefore came within the de
cision in Russell v. The Queen, 111 L. J. 
1». 77: 7 App. Cas. 821), and con
sequently was ultra vires. Regina v. 
Keefe. (Ct. 181HH. p. 280.

See Memorandum of Statutes— 
Ordinances and Orpers-ix-Coun- 
cil. 7.

See Criminal Law.

CONTRACT.
Agreement Conditional on Con

sent of inird Party—Time for Ful
fil meut of Condition—Reason able Time 
—Judge's Charge.]—Where an agree
ment is made subject to the consent of 
a third party, it must lie looked upon 
as a conditional agreement, dependent 
upon such consent being given within 
a reasonable time in default of which 
the agreement must he taken not to 
have become effective:—Held, on the 
evidence that, assumfug there was evi
dence of such a conditional agreement 
the date of which it was alleged the 
consent of the third party was obtained,

I could not. under the circumstances, be 
! reasonably found by the jury to be 

within a reasonable time after the mak- 
| ing of the agreement : and that there

fore the charge of the learned trial 
Judge to the effect that there was not 
evidence of an agreement, was not ob
jectionable at all events, per Richard
son. .1., as no substantial wrong or mis
carriage of justice was occasioned 
thereby. Martin v. Reilly (Ct. 1889), 
P. 217.

See Crown.

CONVICTIONS.
Summary Convictions Act—Ap

peal—Sotiee—Address.]—A notice of 
appeal from a conviction under “ The 
Summary Convictions Act.” C. S. C. 
c. 178, was addressed to the convicting 
magistrate only, and was served upon 
him only. The notice contained no in
timation that it was served on the 
magistrate for the prosecutor or com
plainant, nor did it appear that the 
magistrate was otherwise notified to 
that effect :—Held, the notice of appeal 
was insufficient. Keohan v. Cook. (Ct. 
1887), p. 125.

Distress—Imprisonment—N. IV. T. 
Act—Conviction — Distress — Impri
sonment.]—A statute provided that in
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case of non-payment of the penalty and 
costs immediately after convict ion, the 
Justice might, in his discretion, levy 
the same by distress and sale, or might 
commit the person who was so con
victed and made default, to any com
mon gaol for a term not exceeding six 
months, with or without hard labour, 
unless the said penalty and costs should 
be sooner paid. X. XV. T. Act, s. SKI.
A conviction under this statute ordered 
that the penalty and costs be levied 
pv distress, and that in default of sulli- 
cient distress the defendant be impri
soned for one month:—Held, that the 
imposition of imprisonment in default 
of distress was authorized by the Sum
mary Convictions Act. K. S. C. c. 178, 
s. ti7. Queen v. Matluicson (Ct. 
lttovl, p. 108.

Imprisonment — Certiorari — Re
turn of Con fiction — Amendment of 
Conviction. |—Defendant was convicted 
under a statute which authorized, in 
default of payment of the penalty and 
costs (1) distress, or (2) six months’ 
imprisonment. The magistrate's minute 
directed six months' imprisonment, un
less the line and cost should be sooner 
paid. The magistrate liled with the 
proper officer a formal conviction 
which directed distress, and in default 
of distress, six months’ imprisonment. 
This conviction being obviously bad, 
inasmuch as I besides not according 
with the minute) three months is the 
limit for imprisonment for default of 
distress (Summary Convictions Act., s. 
07. Regina v. Mathewsoni: upon the 
issue of a certiorari the magistrate liled 
a new formal conviction which accord
ed with th«‘ minute, except that there 
were added the words “ (unless) the 
costs of conveying the defendant to the 
guard room are sooner paid:”—Held, 
following Regina v. Mathewson, 1 Terr. 
L. R. 108, that the first formal convic
tion was bad. Held, also, that the 
second formal conviction was also bad 
inasmuch as the statute under which 
the conviction was made did not auth
orize the imposing of the costs of con
veying to gaol : the words to that 
effect in the forms to the Summary 
Convictions Act being intended to be 
used only when expressly made apnlie- I 
able. Regina v. Wright. 14 <j. It. (108, 
followed. Semble, per Richardson. J. 
The Summary Convictions Act, s. 85 
(as remodelled by .11 Viet. e. 45, s. 

ihi.i, directing that the convicting magis
trate shall transmit the conviction to 
the proper officer “before the time when 
an appeal . . may be heard there- .

to, be kept by the proper officer among 
the records of the court,” and the 
magistrate having complied with this 
provision, he filing the first formal con
viction. tlie second could not be consid
ered. Queen v. Hamilton (Ct. I8.v>), 
p. 172.

Summary Convictions Act -Dis
missal — Costa —- Authorized Items — 
Amendment.]—A Justice’s order dis
missing an information under “The 
Summarv Convictions Act,” ordering 
the informant to pay as costs the sum 
which included items for “ rent of 
hall,” “counsel fee.” “compensation 
for wages.” and “railway fare”:— 
Meld, that none of these items could 
legallv be charged as costs and that, 
therefore, the order was bad, so far as 
it awarded any costs. Meld. also, that 
the court could not amend the order 
by deducting the illegal items: though 
it could amend by striking out in toto 
all that part of the order relating to 
costs. Regina v. Dunning. 14 O. R. 52, 
considered. Queen v. Laird (Ct. 188!)). 
li. 17!l.

Malicious Injury to Property—
Conviction—Penalty—Amount of In
jur if Done—Hama fie»—Compensation— 
Costs — lllcfial Items —• Amendment — 
Defects on Parc of Con fiction :—Ercen- 
sive Imprisonment.]—One of the sec
tions of the Act respecting Malicious 
Injuries to Property enacted that an 
offender should on summary conviction 
be liable to a penalty not exceeding 
Shut over and above the amount of in
jury done, or to three months’ impri
sonment. A conviction thereunder ad
judged the defendant "to forfeit and 
pay the stun of $5 as a penalty, to
gether with $5(1 for the amount of in
jury done as compensation in that be
half”:—Held, that it was not the in
tention of the section in question that 
there should be two separate penalties, 
but that one nenalt’1 should be fixed 
by first ascertaining the amount of 
damages, and then milling to that 
amount such sum not exceeding $100 

I as the justice should deem nroper • and 
Iuat it was therefore beyond the juris
diction of the justice to award a sum 
as compensation. Held. also, that the 
words “ns compensation in that be
half" could not be struck out ns sur
plus under the power of amendment 
given by s. 80 of the Summary Con
victions Act. and the $50 be treated 
ns part of the penalty in ns much ns 
the effect of such an amendment would 
he to punish the offender not according
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to the conviction of the magistrate, but 
according to the conviction as amended 
by the court, which was not the inten
tion of that provision. The conviction 
also adjudged the payment of a sum 
fur costs which comprised several items 
which exceeded the amounts allowed 
therefor by the tariff fixed by The Sum
mary Convictions Act. as amended by I 
52 Viet. ( 1 MHtl ), e. 4.r>, s. 2. or were 
not mentioned in the tariff. Held, that 
the conviction was therefore bad, and 
that it conld not be amended by strik
ing out the charges improperly made. 
The conviction also adjudged in default 
of payment, imprisonment for three 
months. Held, that s. (IS of the Sum
mary Convictions Act applied ami that 
inasmuch as the penalty imposed to
gether with the costs did not ex
ceed $25. two months was the maxi
mum term of imprisonment which 
could be imposed. It. being contended . 
that the court had no power on appeal j 
to quash a conviction for defects or i 
errors appearing on the face of the 
conviction. Held, that the court had 
such power. McLellnn v. McKinnon,
1 (>. R. 210, on this point not followed. 
The Queen v. Tebo (Ct. 18801, p. 
Ifiti.

Conviction — -hint ire’s Summary 
Order—Appeal — Recognizance—Time 
of Filing.\—It is too late to file the re
cognizance required by s. 77 of the 
Summary Convictions Act. on an ap
nea 1 from a summary conviction or or
der. where the defendant has not re
mained in custody, after the appellant 
has entered upon his case. Bestu'iek 
v. Bell (Ct. 1KSO), p. 100.

See IIauras Corpus.

COSTS.
See Convictions, 4, 5.

C. P. R. LANDS.
Sec Assessment and Taxation.

CRIMINAL LAW.
Criminal Law—Procedure—In Ter

ritories—Foundation of Charge—Grand 
Jury—Coroner’s Inquest — Applicabil
ity of Imperial Lairs.]—In the Terri
tories it is not necessary in order to !

put an accused upon his trial on a 
criminal charge that the charge should 
be based u|M>n either an indictment by 
a grand jury or a coroner’s inquest. 
The applicability of the laws of Eng- 
land to tln> Territories discussed. The 
Qui en v. Connor. (Ct. Q. B. Man. 
188.it, p. 4.

Criminal Law—Appeal—Appellate 
Pomes of Manitoba Court—Habeas 
Corpus — Presence of Prisoner — Pro
duction of lh cord.] — The Court of 
Queen's Bench for Manitoba has no 
power to send a habeas corpus beyond 
the limits of Manitoba, and the North- 
West Territories Acts have not extend
ed its power in this respect. That 
court will hear an appeal in the absence 
of the prisoner. Vpon such an appeal 
the original papers should be produced : 
but if the prisoner cannot procure them 
the court will act on sworn or certified 
copies. The Queen r. Riel (No. 1). 
(Ct. Q. B. Man. 1X80), p. 20.

Treason -Jurisdiction of Territor
ial Court—Information—Sotes of Evi
dence in Shorthand—Appeal on Ques
tions of Fact—Insanity.]—1. In the 
North-West Territories a stipendiary 
magistrate and a iustice of the peace, 
with the intervention of a jury of six. 
have power to try a prisoner charged 
with treason. The Dominion Act 4.'! 
Viet. c. 24. is not ultra vires. 2. The 
information in such case (if any in
formation be necessary), may be taken 
before the stipendiary magistrate alone. 
An objection to the information would 

I not be waived by pleading to the charge 
I after objection taken. 3. At the trial 
I in such case the evidence may be taken 
i by a shorthand reporter. 4. A finding 
, of “guilty" will not be set aside upon 

appeal if there be any evidence to sup- 
! port the verdict. 5. To the extent of 
| the powers conferred upon it, the Dnm- 
j inion Parliament exerc ises not dele

gated. but plenary powers of legisla
tion. Insanity as a defence in criminal 
cases, discussed. The Queen v. Riel
(No. 2). (Ct. Q. B. Man. 1885). See 
Addenda et Corrigenda, p. 23.

Criminal Law— Forgery — Corro
borative Evidence.]—The prisoner was 

1 charged in the first count with forging 
the name of a superintendent of the N. 
W. M. Police to a requisition for trans
port. and in the second, with uttering 
the same knowing it to be forged :— 
Held, that the superintendent was not 
“ a person interested, or supposed to be 
interested," within the meaning of the
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Criminal Procedure Act, It. S. C. c. 
174, s. 218. and that therefore liis evi
dence did not require corroboration. 
(Jim ii v. Farrell (Ct. 1888», p. ltMl.

Crown Case Reserved — Perjury 
— /Vriilenee —./uilge’s Notes.] — Held, 
that on the trial of a charge of per
jury. tlie production of a book purport
ing to contain full notes of the evidence 
taken by the trial Judge (who was 
proved to have actually taken notes), 
in the case in which the perjury was 
alleged to have been committed and 
proved to be in the Judge's handwrit
ing and to bo signed by him. afforded, 
in view of the N. W. T. Act, s. (Ml, 
proper and sufficient evidence of the 
statement in respect of which the per
jury was assigned. The Queen v. Mills 
alius Millet (Ct. 18ÎM»), p. 297.

Telony—Polling Jury—Jury separ
ating—Refreshments for Jury.]—Held, 
in a prosecution for felony, that it 
was discretionary with the trial Judge 
to permit or refuse to allow the jury 
to be polled. Held, the prisoner being 
convicted of felony, that the circum
stances—that two of the jurors had, 
during the trial, but before the Judge's 
charge, been allowed to separate for a 
sort time from the other jurors in the 
custody of one of the constables who 
had been placed in charge of the jury, 
and during such separation to hold a 
short conversation, not referring to the 
cause, with a stranger to the proceed
ings. and to partake, at his own ex
pense. of intoxicating liquor sufficient 
in quantity to cause intoxication—did 
not constitute ground for discharging 
the prisoner, or for a new trial. Regina 
v. Mi-Clung. Wet more, ,1.. December 
ôth, 1890 (Ct. 1891 » p. 379.

Seduction - “ Tinier Promise of 
Marriage "—IHreetion to Jury—Mis
trial— Netr Trial.]—The meaning of 
“under promise of marriage” in 50 & 
r»l Viet. (1887», c. 48. s. 2, substitut
ing a new section for R. S. C. c. 157, 
s. 4. means “ bv means of a promise of 
marriage.” Where therefore the trial 
Judge directed the jury that the inten
tion of the section was to impose a 
punishment for the seducing of young 
women under twenty-one by men over 
twentv-one to whom they Were engaged, 
and the jury rendered a special verdict 
as follows : “ The verdict is that the 
prisoner promised to marry F. S. in 
June, 1892. with the intention of carry
ing out his promise, but in November, 
of the same year, he seduced her, at

the same time renewing his promise of 
! marriage, and under opinion no other 

man had connection with her:”—Held, 
that there had been a misdirection, and 
therefore a mis-trial : and a new trial 

] was ordered. The Queen v. Walker.
! ( Ct. 1893), p. 482.

Manslaughter — Master anil Her- 
| rant—\igligenee.]—The deceased, a 
; lad. aged about In. was engaged by the 

prisoner as a farm-hand, on the terms 
of receiving for his work his hoard, 
lodging and clothing. He died on the 
14th February, after having been in 

I the prisoner’s employment about nine 
I months. Death was caused by the 
I gangrenous condition of many parts of 
I his body resulting from frost bites, lie 

was in the habit of wetting his bed, 
and oit this account was made to sleep 
in the stable, and had slept there for 
two or three months up to the loth 
Fehrunn*. From the 1st to the 10th 
February the weather was excessively 
cold. The lad’s fingers at least had 
been badly frozen at least three weeks 

: before nis death, and it was found that 
1 the prisoner must be taken to have 

known it for that length of time, never- 
; theless. he paid no attention to it till

the 10th February. During the night 
of 9th-10th February, the deceased's 
feet were frozen solid to the ankles : 
this was discovered by the prisoner,

! who then took him to the house. It 
was found that the lad became so fro
zen by reason of the earlier frost-bites, 
rendering him unable to attend to him- 

j self properlv. and his being left without 
1 assistance in the stable in excessively 
; cold weather. The prisoner, on bring- 
; ing the lad to the house, attended to 
| him personally, asked a neighbor for 
: a remedy for frost bites, drove to a 
! nhvsician. got from him a prescription 

for frost-bites, but did not disclose to 
him the serious condition the lad was 
in. On and after the 10th February, 
the lad was helpless, and died on the 
14th February. The prisoner had 
means to procure medical attendance : 
—Held, that, in view of the age of the 
deceased, the circumstances of the coun
try. the fact of there being no provision 
for maintaining poor people, it was the 
duty of the prisoner, as master towards 
the deceased as his servant, to have 
taken care of him. and that by his omis
sion to do so he was guilty of gross 
negligence, to which the lad’s death was 
attributable, and that, therefore, the 
prisoner was guilty of manslaughter. 
The Queen v. It mien. (Wet more J.,
Ct. 1893). p. 475.



CROWN—DETINUE. 507
1]

Maliciously Killing Cattle—Re
but tin fi Implied Malict—Mens rea— 
Verdict—Refusal of dudye to Receive.] 
—On a charge of unlawfully and mali
ciously killing cattle it appeared that the 
animal was killed by the prisoners when 
it was in a helpless and dving condi
tion. and that the prisoners thought it 
was an act of mercy to kill it :—Held, 
that the killing was not malicious ; that 
the implication of malice was rebut
table. and had been in fact rebutted, a 
mens rea on the part of the prisoners 
being disproved. Power of trial Judge 
to refuse a particular verdict consid
ered. The Queen v. Mennel et al. (Ut. 
18113), p. 487.

See IIvsband and Wife. Way.

CROWN.
Crown -Itreach of Contract by Ser

rant—Sureties—Discharge.] —The de
fendants were sued as sureties for the 
lierformance of a contract to deliver 
hay to the X. W. M. Police. The de
fendants claimed they were relieved 
from liability because the police author
ities failed to carry out their part of 
the contract in material particulars, 
viz.. 1 1 i lty using a quantity of the 
liny before it had been inspected by a 
hoard of officers, as provided by the 
contract : (2) By allowing a imrtion to 
he carried off by some of the constables, 
ami another ]>ortion to be destroyed 
by cattle before the liny was weighed 
or measured, as provided by the con
tract : t.'t I By measuring instead of 
weighing the hay ns provided hv the 
contract : the result by weighing being 
much in favour of the defendant's prin
cipal :—Held, that the third objection 
afforded a good defence. Held. also, 
that the Crown was responsible for 
breaches of contract, resulting from the 
acts or omission of its servants, though 
not for their torts. Queen v. MncFnr- 
lane. 7 S. C. It. 217. and the Windsor 
& Annapolis It. Co. v. The Queen. 55 
L. J. P. C. 41: 11 Apn. Cas. 007. 
Queen v. Moicatt ct al. (Ct. 1888), p. 
140.

CROWN LANDS.
Patent—Squatter — Trail — High

way—Dedication—Conditional Dedica
tion.]—The defendants, claiming under 
the original squatter on certain Dom
inion lands, erected a building thereon

fronting on an old trail : the original 
squatter subsequently, in expectation 
of the Crown recognizing the claims of 
himself and his assigns, registered a 
plan of the entire land, whereon was 
shown a highway approximately con
forming to the lines of the old trail, 
but so that the building in question 
projected into the highway shown on 
the plan. The Crown did. afterwards, 
grant a patent to the original squhtter 
for the entire land, excepting the por
tions shown on the plan, as reserved for 
tlie defendants and others in like js»si- 
tion. These excepted portions as they 
appeared on the plan approximately con
formed in size and position to the itor
tious which the squatter had assumed to 
convey to the defendants and others. 
Patents for these excepted portions were 
granted by the Crown to the defendants 
and others, respectively :—Held, that 
the Crown, by issuing patents in ac
cordance with the registered plan, had 
ndonted it. and thereby dedicated to the 
public the highway as shown thereon; 
that the plaintiff municipality, within 
which the land lay. having demanded 
of the defendants the removal of the 
building, so far as it encroached on the 
highway as shown on the plan, and the 
defendants having refused to comply 
with the demand, the plaintiff munici
pality were entitled to a mandatory 
injunction to abate the building as be
ing a nuisance. Held. also, that the 
defendants were conseouently not en
titled to compensation as owners or oc
cupiers under the provision of the 
Municipal Ordinance. Judgment of 
Bouleau. J.. affirmed. (Affirmed on the 
merits. 23 8. C. It. 3(18. and see 28 S. 
C. It., where the judgment of the Su
preme court appears <tr length. I Town 
of lid mon ton v. Brown <(• Curry (Ct. 
1893), n. 454.

DEDICATION.
See Way—Crown Lands.

DETINUE.
Detinue—Buildings — Chattels ap

purtenant to Real Estate—Estoppel.\ 
—The defendant gave a chattel mort
gage to the plaintiffs on certain build
ings. and also a certain ferry, and “ the 
ferr- boat with cables, nullev and other 
machinery used therewith:”—Held (It 
that detinue or replevin would not lie 
for the buildings, at least where the
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defendant xvns in ])osKession of the 
land on which they stood : nor for 
the ferry boats or attachments, as 
they were appurtenant to the ferry, 
which was an easement arising in re
spect of land. (2) That there was no 
estoppel by the mortgage, in such sense 
as to make detinue or replevin an ap
propriate remedy for property of the 
character in question. Stimson et al. 
v. Smith (Ct. 188111, p. 188.

EQUITABLE ASSIGNMENT.
Equitable Assignment —Order— 

Address of Order — Specific Fund.]— 
The Dominion Government was in
debted to Hull, for transnort services 
rendered during the X. W. Rebellion. 
On the -."itIt July, W.. a Government 
Transport Officer, notified ltull by let
ter to nut in his account, certified, to 
the If. It. Co.. Winnipeg, where it will 
be paid. Hull, being indebted to the 
plaintiffs, wired them 1st August,

Will send order on transport account, 
payable at Winnipeg.” Hull also wrote 
to the plaintiffs 4th August, enclosing 
a com- of W.’s letter and an order read
ing " 4th August. To the II. It. Co., 
Winnipeg. Please pay Messrs. G. F. 
& .1. Galt or order, amount of my ac
count.” This order was presented to the 
company, but payment was refused for 
the reason assigned that the Govern
ment had stopped payment of transport 
accounts. Subsequently Hull made a 
general assignment for the benefit of 
his creditors to tin* defendant, to whom 
the Government eventually paid the 
amount of Hull's claim. The plaintiff 
sought to recover the amount from the 
defendant, as money had and received 
to their use:—Held, per curiam: That 
the order per se did not constitute an 
equitable assignment. Held. Mctjuire, 
J.. dissenting: That the order in con
junction with the other documents, could 
not operate as an equitable assignment 
because the evidence <1 i«l not show 
that the company either were debt
ors to Bull or held a specific fund to 
which he was entitled. Per McGuire, 
J.: The several documents taken to
gether constituted a good equitable as
signment. for they showed clearh- Hull 
intended lo assign to the plaintiffs the 
debt owing to him by the Government, 
and the order, though addressed to the 
company in whose hands there was no 
funds belonging to Bull, was virtually 
addressed to the Government, the com
pany being considered merely the Gov

ernment paymaster. Galt ct al. v. 
Smith (Ct. 1888), p. 129.

ESTOPPEL.
See Detinue.

EVIDENCE.
Sec Appeal, 2—Sale of Goons. 1— 

Transfer Absolute in Form— 
Criminal Law, 2. 3. 4. 5—Hus
band and Wife, 1. 2—New Trial 
—Bills, Notes and Cheques, 
1, 2 3,—Commission Evidence, 9.

EXECUTION.
Execution — Notice — Seizure — 

Custodia Ley is—. 1 bandonment—Secur
ity—Interpleader.]—Goods were seized 
tinder execution by the sheriff, who left 
them in possession of the judgment debt
or's wife, who claimed to be the own
er, upon her agreeing to hold them for 
him. Some months after the sheriff, 
under the same writ look the goods 
which were then in possession of the 
claimants. Thompson & Nelson. They 
claimed to have bought from one Hodg
son. who claimed to have bought from 
the wife after the original seizure:— 
Held, in view of “The Administrator 
of Civil Justice Ordinance. 1884” s. 
83. that there was no abandonment 
by the sheriff : that he was right in re
suming actual possession, and that, 
therefore, the execution prevailed over 
the claimants’ title. Itrittlcbank v. 
Gray. Jones. Thompson t(- Nelson, 
claimants. (Ct. (j. B. Man., 1887). p.

Sheriff’s Fees — Ttiyht to Demand 
in Advance—Fi. fa.—Whether fi. fa. in 
Sheriff's Hands for Execution—Effect 
of Directions or Statements to Sheriff.] 
—The meaning and effect of the Judi
cature Ordinance H. O. (1888) c. D8, 
s. 401, providing for the payment to 
officers in advance of the fees and al
lowances fixed by tariff, discussed. 
Semble, a sheriff is not under that sec
tion entitled to demand in advance his 
charges for mileage or seizure before 
executing a fi. fa. goods:—Held, that 
the finding of the trial Judge, that the 
conduct of the first execution creditor’s 
advocate did not have such effect that 
the execution was not originally placed, 
or had ceased to be, In the sheriff's
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hands for execution, was justified by 
tlie evidence. Partons et al. v. Hutch
ings (Ct. 1891), p. 317.

See Land Titles.

EXEMPTIONS.
See Land Titles, 1.

FIRE
See Prairie Fire.

FRAUD.
Fraudulent Conveyance Insol

vency—Bona Fides of Grantee.]—In 
nn action attacking a conveyance ns 
fraudulent against creditors the evi
dence showing that there was an actual 
sale front the debtor to the claimant, 
and that if even there was any fraudu
lent intent on the part of the former, 
the latter bought bona fide, the con
veyance was held valid. Steele v. Ram- 
nay—lirait, claimant. (Ct. Q. B. Man. 
1885), p. 1.

Fraudulent Judgment—13 Elis. 
c. 5—Jnnif/n ment—Equities — Value— 
.Notice.]—The assignee of a judgment 
void ns against creditors under 13 Elia, 
c. 5. takes the judgment subject to the 
rights of the creditors, notwithstanding 
the assignment is for value, and per 
Rouleau, and McGuire. .1.1., without 
notice, per Wet more. J„ at all events 
with notice. Totten v. Douglas, 18 
Grant Ch. It. 341 ; 10 Grant Ch. It. 
243, discussed. Shorey it al. v. Sto- 
hurt et al. (Rouleau, J., Ct. 1890),
p. 202.

Principal and Agent—Trust.]— 
On the evidence in this case, it was 
found that an arrangement between mer
chants and an insolvent person, against 
whom there were unsatisfied judgments, 
whereby the former supplied the lat
ter as their agent, with goods to he 
exchanged with Indians for furs, which 
were to be delivered for sale to the 
merchants, who were to retain from the 
proceeds of the sale of the furs the in
voice price of the goods, plus 10 per 
cent, thereon and 2% per cent, of the 
selling price of the furs—the agent get
ting all further profit ns his remuner
ation. was established ns neninst the 
defence, that it was an arrangement in 
fraud of the agent's creditors : and it 
was held, that such an arrangement

was legal, and that therefore the mer
chants were entitled to damages against 
the deputy sheriff, who had seized some 
furs comprised in the agreement under 
an execution against the agent. Mae- 
Iton in II v. Robertson. ( Rouleau, J., 
Ct. 1893), !.. 438.

See Bills of Sale and Chattel 
Mortgage, 2.

FRAUDULENT ASSIGNMENT.
See Fraudulent Conveyance — 

Fraudulent .1 udgment — Fraud.

HABEAS CORPUS.
Habeas Corpus —- Practice — Dis- 

pen si n y with Issue of Writ — Dis
charge of Prisoner without Biing 
It rough t up—Parties to be Served— 
Conviction—Hard Labor— Duplicity. 
— A conviction which attaches hard 
labor to imprisonment in default of 
there being sufficient distress to levy 
the fine imposed, is had. A conviction 
which charges an offence on two sepa
rate days, charges two distinct separate 
offences, and. if it he a case where s. 
2(1 of the Summary Convictions Act ap
plies. is had : a warrant of commit
ment based on such a conviction is 
consequently had. it is a usual, con
venient and established practice that a 
rule nisi to shew cause why a writ of 
habeas corpus should not issue should 
also require cause to be shewn why in 
the event of the rule being made abso
lute the prisoner should not be dis
charged without the actual issue of the 
writ of habeas corpus, and without his 
being personally brought before the 
court : hut in order that the rule may 
he made absolute in this form, the 
magistrate, the keeper of the prisoner, 
and the prosecutor shall nil he served 
with tlie rule nisi, or at least be repre
sented on its return. The Queen v. 
Farrar (Ct. 1890), p. 306.

See Criminal Law, 2.

HUDSONS BAY LANDS.
See Way.

HUSBAND AND WIFE.
Crown Case Reserved— N. W. T.

Act—Indian Marriage—Evidence of—
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Wife's Evidence—Applicability of Eng- \ 
lish Laic.]—The North-West Terri
tories Act, it. S. C. v. SO, s. 11, pro
vides that, with some limitations, the | 
laws of England, as the same existed on 
tne l.*ith July. INTO, should he in force ! 
in the Territories in so far as the same 
are applicable to the Territories:— 
Held, that the laws of England relat
ing to the forms and ceremonies of 
marriage are not applicable to the Ter
ritories— certainly nnoad the Indian 
population, and probably in any case. 
On the trial of a prisoner, an Indian, 
on a criminal charge, the evidence of 
two Indian women M. and K. was ten
dered for the defence. M. stated “that 
she was the wife of the prisoner : that 
he had two wives, and that K. was his 
other wife; that she. M., was his first 
wife : that she and the prisoner got 
married Indian fashion: that he pro
mised to keep her all her life, and she j 
promised to stay with him. and that 
was the way tin* Indians got married ; 
that he married the other woman last 
winter : that lie and the other woman 
lived with each other, and that he took 
her for a wife, that was nil about it. 
The trial •fudge. Wet more, ,T„ rejected 
the evidence of M. and admitted that of 
K. Held, affirming the decision of Wet- 
more. .1., that the evidence quoted was 
sufficient evidence of a legally binding 
marriage between M. and the prisoner 
for the purpose of excluding the evid- I 
ence of M. as being neither a competent 
nor a compellable witness against Hie 
prisoner on a criminal charge. Tin 
Queen v. Xan-E-Quis-A-Ka. (Ct. 1 
ISNOi, p. I’ll.

See Married Women’s Property.

IMPLIED TERMS OF CON
TRACT.

See Sale of Goods, 1. 2.

IMPRISONMENT.
See Convictions.

INDIAN.

Indian Act— Half-breed — Suppl a 
ing Liuuor to. I—The Indian Act. It. j 
S. (18811) e. 4.'t. defines (s. 2/C " In
dian” as meaning inter alia “ any male 
person of Indian blood reputed to be
long to a particular band.” Held. (Ill

against the contention that “of Indian 
blood ” means of full Indian blood, or 
at least of Indian blood ex parte pa
ter ua—that a half-breed of Indian 
blood ex parte materna is “of Indian 
blood.” (21 Against the contention 
that the defendant having been shewn to 
have actually belonged to a particular 
band, this disproved, or was insufficient 
to prove, that he was reputed to belong 
thereto—that the intention of the Act 
is to make proof of mere repute suffi
cient evidence of actual membership in 
the band. CO Against the contention 
that by virtue of s. 11 the mother of 
the defendant by her marriage to his 
father, who was a white man. ceased to 
be an Indian, and that therefore the 
defendant was not a person of Indian 
blood—that while the mother lost her 
character of an Indian by such mar
riage except as stated in that section, 
it did not affect her blood which she 
transmitted to her son. 'The Queen v. 
Hoirson 1 Ct. IN.14 I. p. 4!>2.

See IlfSUAXD ANI) li’lKE.

INJUNCTION
Sec Tax Sale.

INSANITY
Sec Criminal Law, 3.

JUDGE S CHARGE
See Contract, 1—Appeal, 2.

JUDGES NOTES
The notes taken at the trial are con

clusive evidence of what took place 
thereat. McDougall v. McLean (21 
(Ct. 1803», p. 430.

JURY
See Criminal Law, (1. 7.

LAND TITLES.
Territories Real Property Act

—Executions — Memorials — Certifi
cate of Ownership—Duty of Registrar
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—Exemption—Dominion Lunds Act— 
Homestead Exemption Act—Exemption 
Ordinance — Homestead Lcaislativc 
Doners—Ultra V!><•#.]—The Territor
ies Heal Property Act (K. S. C. c. 51) 
s. 94, as amended by 51 Vic. ( 1888) <•. 
•JO. s. 10, provides that the sheriff may 
deliver to the registrar a copy of a writ I 
of execution and a memorandum of the 
lands intended to he charged : and that 
the registrar shall thereupon, if the 
title has been registered or so soon as 
the title has been registered, enter a 
memorandum thereof on the register; 
and that from and after such delivery 
the same shall operate as a caveat. Sec
tion 54 of the same Act, that after the 
title is registered, the applicant shall 
be granted a certificate of title; and 
that the registrar shall indorse upon 
the certificate and the duplicate a 
memorial of every mortgage, incum
brance or other dealing affecting the 
land. The Dominion Lands Act ( H. S. 
('. c. 54». s. 54. provides that the title 
to a homestead and its attached pre
emption shall remain in the Crown un
til tlio issue of the liaient therefor, and 
shall not he liable to be taken in ex
ecution before the issue of the patent. 
K. O. ( 1888) e. 45. s. 1. s.-s. Î). exempts 
from seizure under execution “the 
homestead of the defendant, provided 
the same be not more than 1<»0 acres; 
in case it be more, rlie surplus may be 
sold subject to any lien or incumbrance 
thereon. The sheriff delivered to the 
registrar a copy of a writ of execution 
accompanied by a memorandum com
prising land for which the execution 
debtor then had a homestead entre un
der the Dominion Lands Act. hut for 
which at that time a patent had not yet 
issued :—Held, that whatever might be 
the liability of the sheriff by reason of 
his assuming to charge lands which he 
could not “ take,” or which were ex
empt from seizure under execution, it 
was the duty of the registrar when is
suing the certificate of title to the ex
ecution debtor noon his iintent, to in
dorse upon the certificate a memorial 
of the execution ; although without such 
memorial the land would, under s. (51 of 
the T. It. P. Act be. by implication, sub
ject to the execution. The term “ home
stead” in the Dominion Lands Act. the 
Homestead Exemption Act, and the 
Exemptions Ordinance, has a different 
meaning in each case. In the Dominion 
Lands Act. it means land a coni red from 
the Government by the fulfilment of 
pertain conditions as to• residence and 
improvements ; in the Homestead Ex
emptions Act. it means any land sped-

I ally registered in accordance therewith, 
whether acquired as a homestead under 

I the Dominion Lands Act or not ; in 
the Exemptions Ordinance, it may ap
ply to lands which are neither regis
tered under the Homestead Exemption 
Act. nor acquired us a homestead un
der the Dominion Lands Act. l‘er Mc
Guire, J. : In the Exemption Ordinance 
tile term "homestead" means the en
closure or ground immediately sur
rounding the mansion or home resid
ence of the debtor. The Exemption 
Ordinance H. O. ( I| <•. 45. s. !), is 
ultra vires of the legislative powers of 
the North-West Territories inasmuch 
as it is inconsistent with the Home
stead Exemption Act. H. S. C. c. 52. 
Ifc Claxton (Ct. 1890 >. See Addenda 
et Corrigenda, p. 282.

Registry Laws — Territories Heal 
Property Act. It. S. C. c. 5 —Mortyuyv 
Entitled to Registration Though Cer
tificate of Ownership not Produced 
Therewith to Register — Priorities — 
Memorials.]—R.'s mortgage, unaccom
panied by a certificate of ownership, 
was " received and tiled ” and entered 
in the day hook by the registrar on the 
7th October, 1880, hut no memorial 
was then entered in the register. M.’s 
mortgage, accompanied by a certificate, 
was received and registered on the 14th 
October. 1880. In March, 1800, R. 
produced his certificate to the registrar, 
who then completed the registration of
B. ’s mortgage by entering a memorial 
in the register and on the certificate, 
but under those of M.’s mortgage. The 
memorial of M.’s mortgage was defec
tive in not shewing the date of regis
tration :—Held, that R.’s mortgage, be
ing filed and entered in the day book 
prior to M.’s mortgage, was entitled tu 
priority of registration, by s. 51) of the 
Territories Heal Property Act, H. S.
C. c. 51. That the memorials shewed 
llu> facts from which priority could be 
inferred, and the order in which they 
appeared in the register was immater
ial. That the memorial of M.’s mort
gage should he amended without charge. 
In re Hentleg and Morris (McGuire, 
.1.. 181)2i. p. 478 (at.

Territories Real Property Act
—Transfer (lirai in for Registration 
—Transfer not Executed Ini Registered 
Owner—Executions—Priority — Regis
trar's Duty.] — While the Territories 
Heal Property Act was in force, a title 
stood ns follows : 5th July. 1887, Cer
tificate of Ownership to Canadian Paci
fic Railway Co. ; 12th July, 1887,
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Transfer, .1. 8. to L. II. It., filed and 
entered in the day hook: .'list March, 
1S.sk, Transfer, ('mindinn Pacific" ltnij- 
wii•• Co. to J. K. registered, and certi- 
ficnte of ownership issued to .1. 8.; 5th 
February. IK'.H. Mil, April. lstM. 13th 
.limmiry, 1SÎKÎ, Executions. King and 
others v. .1. 8.. lodged by sheriff:. On 
lltth January, 18! 13, E. II. It. applied 
to the registrar to issue her a certificate 
of ownership upon her transfer of 1-th 
July. 1»7. The registrar was ready 
to do so. hut proposed to mark the 
certificate as being subject, to the sev
eral above mentioned executions, on a 
reference by the registrar under s. 114: 
—Held, that in view of ss. 34 and tt3, 
tlu> registrar had no right, where the 
land had been brought under the Act, 
to receive a transfer for registration 
executed by a person other than the 
certificated owner, and that therefore 
the filing of the trails 1er. prior to the 
lodgment of the executions, was ineffec
tive. ami that therefore the registrar's 
view was correct. Re Rive ru l Rouleau, 
J., Ct. 181)3), p. 4114.

LAWS OF ENGLAND.
Sec Criminal Law. 1. 3—IIvshanu 

and Wife.

LICENSES.
See Liquor Laws.

LIEN.
See Lien Note.

LIEN NOTE.
See Conditional Sale.

LIMITATION OF ACTIONS.
See Practice, 1.

LIQUOR LAWS.
N. W. T. Act— Intoxicants—Per

mit—Municipal <)nlinanee— Up-Law— 
License»—Hot eh—Places of Public Re
sort— Places Where- lAguid Refresh
ments are Sold—License Fee—Exces
sive Amount—Police Regulation—Rev
enue.] — The North-West Territories

Act. s. 1)2, enacts inter alia that no in
toxicant shall be imported into the Ter
ritories. or lie sold, exchanged, traded 
off, bartered, or had in possession there
in, except by special permission in writ
ing of the Lieutenant-Governor. The 
Municipal Ordinance authorizes muni
cipal councils to make by-laws for 
licensing, regulating, and governing, 
inter alia, hotels, places of public re
sort, and places where liquid refresh
ments are sold : and for fixing the sum 
to be paid for a license Held, that a 
permit from the Lieutenant-Governor 
diil imt dispense the holder from a com
pliance with a municipal bv-law passed 
under the above mentioned provision 
of the Municipal Ordinance. Held, 
that, assuming that the power to im
pose a license under the Ordinance was 
intended as a 'lower to make a police 
regulation, and not for the purpose of 
raising a revenue : but. semble, contra, 
a by-law imposing a license fee, $100, 
was valid as against the objection that 
the fee was excessive. 7'Ac Queen v. 
Salterio, The Qua a v. McKenzie, The 
Queen v. Tumulty (Ct. 181)0), p. 301.

See Indian.

MARRIED WOMENS PRO
PERTY.

Married Women — Separate Ls- 
tate—.V. IV. T. Act—Interpleader.]— 
The claimant was married in England. 
Rv her marriage settlement, there were 
settled upon her, to her separate use, 
certain moneys over which she was 
given a power of appointment ; she 
exercised the power by appointing a 
part to her own separate use. This 
was paid or sent to her in the Terri
tories. With it she bought farm 
stock, which was used on her farm, but 
it was found as a fact that it was the 
husband who carried on the farming 
operations. In the absence of evidence 
that the husband had constituted him
self a trustee for the wife :—Held, that 
the farm stock had become the hus
band's property, notwithstanding the 
settlement of tin* provisions of the N. 
W. T. Act. lirittlehank v. Grag-Joncs, 
Gray-Joncs, claimant 'Ct. Q. B. Man. 
1887). p. 70.

Sec Bills, Notes and Cheques, 3.

MASTER AND SERVANT.
See Criminal Law, 8.
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MECHANICS’ LIENS.

Sec Bills, Notes and Cheques, 4

MENS REA.

See ('inmixal Law, 0—Certiorahi, 1.

MORTGAGE.
See Transfer Ahholvte in Form- 

Land Titleh.

MUNICIPAL LAW.
Municipal Ordinance Munici

pality -Sideiralk Liability for Ac
cumulation of Ice.T — Tlx* Municipal 
Ordinance gives municipalities in the 
Territories jurisdiction over roads, 
casts upon them the duty of maintain
ing them, authorizes them to abate nui
sances, and a (lords them means for 
raising money for corporate puri>oses : 
Held, liter fore, that where a munici
pality hail constructed a sidewalk upon 
one of the >ads within its limits, upon 
which snow and ice had accumulated, 
which it had not removed within a rea
sonable time, in «•omequeiice of which 
the plaintiff slipped and fell and was 
injured, the municipality was liable. 
Cuziur v. ('aI;iary (Ct. 1888) p. 1(12.
• Sec Liquor Laws—Constitutional 

Law, 2.

NEGLIGENCE.
Sec Criminal Law. 8—Common Car-

NEW TRIAL.
New Trial -Newly Discovered Evi

dence — Appeal — Amendment of No
tice. |—As a general rule on the argu
ment of an appeal leave to amend the 
notice of appeal will he given only for 
the purpose of correcting errors of 
dates and other trifling matters and on 
special terms. The circumstances dis
cussed under which a new trial will be 
granted or refused on the ground of the 
discovery of fresh evidence. Sexsmith 
v. Murphy et al. (Ct. 1891), p. 311.
See Practice, 7—Criminal Law, 3.

See Appeal, 2.
VOL. I. T. L. REPTH.

NOTICE AND KNOWLEDGE.
See Fraud.

PARTNERSHIP.
See Bills, Notes and Cheques, 1.

PATENT FOR LAND.
See Crown Lands.

PETITION OF RIGHT.
See Way.

PLAN.

See Way.

PRACTICE.
Practice Pleading -— Striking Out
Embarrassing— Itcusonable Cause of 

Action —- Amendment -A eir Cause of 
Action — I.imitation of Actions — Rail- 
iray Art. \—Section 23 of the Judica
ture Ordinance. It. O. t I>'s i e. ÛS, 
cun he invoked only t 1 I when the whole 
pleading and not merely “ matter in 
the pleading." within s. 103, is attack
ed • and (21 when the pleading discloses 
not merely no cause of action or an
swer. but one not reasonable, that is, 
not fairly open to argument as a point 
of law, or when the action or defence 
is shewn by the pleadings to be frivol
ous or vexatious. If it is fairly open 
to argument whether a pleading dis
closes a good cause of action or answer, 
the question involved should be raised 
as a point of law by the pleadings un
der s. 123. On the pleadings set out 
below, it was objected that the amend
ed statement of claim set up a new 
cause of action, which had become 
barred by provisions of the Railway 
Act :—Held, that a new cause of ac
tion was not set up in the amended 
statement of claim. Me the en v. The 
A. IV. Coal and Navigation Co. (Ct. 
1889), p. 203.

Practice — Writ of Summons — De
fendant Described within Actual Juris
diction—Regularity—Service Ex Juris 
— Order — Amendment —• Concurrent 
IVrtt — Power of Judge — English 

38
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F or ni h.]—A writ of summons was is- i 
sued in I lie form of a writ for service 
within tlie jurisdiction in which the j 
time for appearance was that fixed in | 
such cases, and in which the defendant ! 
was stated to he a resident of the judi
cial district wherein the writ was is
sued. It apnea red that the defendant 
was not in fact at the time within the 
Territories, hut that, for portions of 
several years previous, he had resided 
within the said judicial district:— 
Held, per curiam, following Fry v. 
Moore, that the writ was not irregular. 
Subsequently an order was made giv
ing the plaintiff leave to serve the said 
writ on the defendant out of the juris
diction. and extending the time therein 
fixed for appearance: hut the order did 
not expressly amend or authorize the 
amendment of the writ. Held, Wet- 
more. .1.. dissenting against the objec
tion that a concurrent writ for service 
ex juris should have been issued, or 
that the original writ should have been 
amended, that the Judge's order should 
In- looked upon as involving an exercise 
of the powers given by E. M. It. R*37, 
and also as a constructive amendment to 
the writ. Held. Wet more. J.. doubting 
that none of the British forms of writs 
of summons are introduced into the 
Territorial practice. Semble. Wet more, 
J.. dissenting, that one form provided 
bv the Judicature Ordinance is adapt
able even to tin* case of foreign defend- | 
ants ex juris, inasmuch as it is in effect i 
notice, not a command. Held. Wetmore, i 
J.. expressing no opinion, that on an | 
application for leave to serve a writ 
out of the jurisdiction, the plaintiff 
need show only a prinifl facie case with
in the provisions of the Ordinance, i 
Mm,,i v Martin (Ct. 1800), p. 280.

Practice — Discovery— Interroga- j 
tories—Service with Writ Ft Juris— . 
Ft Parte Order—Incorporation of Eng
lish Practice.]—The Judicature Ordin
ance It. O. 1888, c. 58, s. 471). enacts:
•• When no other provision is made by 
this Ordinance the procedure and prac
tice existing in England on the 1st 
January. 1885, shall (adapted to the 
circumstances of the Territories), be 
held to lie incorporated as part of this 
Ordinance.” English Order 31, is en- 
tituled "Discovery and Inspection.” 
Rules 1-11 of that order deal with dis
covery by interrogatories, and do not 
nnpear in the Judicature Ordinance, 
The remaining rules. 12-13. with some 
slight modifications, do appear therein 
under the same title, ss. 144 et seq. :— 
Held, that the practice and procedure

laid down by English Order 31, Rules 
1-11, were incorporated in the Judica
ture Ordinance by s. 471). I’er Wet- 
more J. : Section IS."» of the Judicature 
Ordinance R. O. (1888) <•. 58, is in
tended only for the purpose of perpetu
ating testimony or obtaining evidence 
to lie used at the trial, and not for the 
purposes of discovery. Contra, fier 
Richardson, J. Concurrently with an 
order for service ex juris, an order was 
made ex parte giving the plaintiffs leave 
to deliver interrogatories with the writ 
of summons. Held, Rouleau, J., dis
senting. that as the material in support 
of the order did not profess to shew 
grounds as provided by Judicature 
Ordinance s. 402, to satisfy the Judge 
that “ delay caused by proceeding in 
the ordinary way” (i.e., on notice)
” would or might entail irreparable, or 
serious mischief.” the order ought not 
to have been made ex parte : Young v. 
Brassey. I Ch. D. 277. 45 E. J. Cli. 142. 
discussed. Lougheed et al. v. Praed et
al. (Ct. 18SMD, p. 253.

Pleading — Ambiguity — Fin bar
ra ss in g Pleading—Objection in Law— 
Striking Oat — Amendment. — The 
word “ efficient,” as applied to a medi
cal practitioner in a statement of claim 
for damages for his unskilful treatment 
of the plaintiff, was held to be ambigu
ous, inasmuch as it might be taken to 
mean that the practitioner was merely 
competent, or that he was not only 
competent, hut would in fact skilfullv 
treat, and the statement of claim was 
therefore held to be embarrassing. 
Judge’s order dismissing npnlication to 
amend by setting un objection in law 
varied, and plaintiff given leave to ap
ply to amend, and in default defend
ant given leave to apply to strike out 
portion of claim as embarrassing. 
Schiller v. The Canada North-West 
foal and Lumber Spud irate (Ct. 181)21, 
p. 421.

Leave to Appeal — Appeal to 
Court in bane from Refusal of Leave 
bg Trial Judae—New Trial—Neglect 
to (lire Necessary Evidence. |—The 

| Judicature Ordinance. R. O. 1888 c.
I 58. s. 433. provides that “ no appeal 
I shall he from the judgment or order of 

the court presided over by a single 
Judge of the court to the court In banc, 
without the special leave of the Judge 
or court, whose judgment or order is 
in question, unless the title to real 

i estate, or some interest therein is af
fected, or unless the matter in contro- 

I versy on the appeal (in matters of con-
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tract exceeds the sum of $500, and. in 
matters of torts), exceeds the sum of 
$200, exclusive of costs; or unless the 
matter in question relates to the tak
ing of an annual or other rent, custo
mary. or other dutv or fee. or a like ( 
demand of a general or public nature ; 
affecting future right : — Held, that, 
where a trial Judge had not granted 
leave to apneal in a case in which, by 
virtue of this section, leave to appeal 
was necessary, the court in banc had 
no jurisdiction to entertain an appeal, 
or to give leave to appeal, even, 
semble, had it appeared that the 
Judge had said that the applicant 
might imply to tin. court in banc for 
leave. Semble, where a party fails in 
his case by reason of his neglecting to 
give necessary evidence, of which at 
the time of the trial he had knowledge, 
he should be allowed a new trial to per
mit him to supply the evidence, only 
under special circumstances. Chuhnem 
v. Fyxh ( Ct. 1893), p. 434.

Irregularity : A'< c Appeal, 1.
Inferences of Fact : Sec Common

CARRIERS.

Severing 1 lefenees : See Costs.
Setting Aside Judgment ; Sec Costs.
Discovery : See Discovery, and

New Trial : See New Trial.

PRAIRIE FIRE.

Prairie Fire Ordinance - Hail-, 
irai/ Engine—Escape of Fire.]—An 
Ordinance of the Territories prohibited 
the kindling and placing of lire “ in the 
open air in any part of the Territories.” 
except for certain purposes. The de
fendants. who were respectively firemen 
and engineer on a freight train, were 
severally convicted of a breach of the 
Ordinance upon evidence to the effect 
that sparks from the fire which thev 
had kindled in the locomotive engine 
had kindled a fire on the adjacent 
prairie, there being, as the magistrate 
found, no evidence of improper con
struction of the engine, or of negligence 
on the part of the defendants :—Held, 
that the facts afforded no evidence of 
the defendants kindling a fire “ in the 
onen air.” Oueen v. Clive, Queui v. 
II olds worth (Ct. 1889), p. 170.

PRINCIPAL AND AGENT.

Goods Sold and Delivered —
Partnership— I n incorpora ted < ’ampan;/ 
—Authority of Manager.]—The de
fendants carried on a lumbering busi
ness in partnership. K. was their man
ager at the place of operations. The 
partnership kept in the vicinity of their 
mill a boarding house, at which their 
workmen boarded, and a store for the 
sale to them of supplies. It. ordered 
goods which were used in the boarding 
house, the store, or the mill :—Held, 
that the ordering of the goods was 
within the scope of R.'s authority and 
that the defendants were therefore lia
ble. Judgment of Rouleau. .!.. affirmed. 
Ferguson v. Fairchild (Rouleau. J„ Ct. 
1892 I. p. 329.

PRINCIPAL AND SURETY.

Sec Bills, Notes and Cheques, 3—

PUBLIC OFFICER.

Sheriff —Puhlic Offici r—Protection 
— Wrongful Seizure — Principal and 
Agent—Trust—Fraud.]—The sheriff is 
not. when executing a fi. fa. at the suit 
of a private individual, a public officer 
entitled to notice and other protection 
under s. 4158 of the Judicature Ordin
ance. R. O. 1888 e. 8. McWhiter v. 
Corbett. 4 V. C. C. P. 203. followed. 
Maclhinncll v. Itohcrtson ( Rouleau. 
J., 1892), p. 438.

RAILWAYS.

See Common Carriers — Prairie 
Fire—Practice. 1.

REASONABLE TIME.

See Contract.

REVENUE.

See Liquor Laws.
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RULES OF COURT.
Como I Waled Rule», 1808, Including 

tariff, p. i.
Additional lluk‘8, December, 11KK),

Amendments to Rules, December, 
11101, p. 1.

SALE OF GOODS.

Sale of Specific Chattel—Implied 
It arrant// of Title—Rridcncc. | — The 
defendant sold to the plaintiff a mare, 
then, as was assumed in the absence of 
evidence to the contrary, in the defend
ant's possession: — Held, following 
Raphael v. Burt, 1 Cab A E. 320. ami 
Brown v. Cocklmrii, 37 V. C. Q. B. ">92, 
and distinguishing Morley v. Atten
borough. 3 Ex. .TOO. IS L. ,1. Ex. 148. 
that the sale being one of a specific ar
ticle. and there being no evidence that 
the vendor did not intend to assert 
ownership, but only to transfer such 
interest as he might have, there was 
an implied warranty of title. The de
fendant having arranged with the plain
tiff that a third party should hold the 
mare pending settlement of the dispute 
about the title, and having upon in
specting the adverse claimant's alleged 
title, authorizing the custodian to give 
her un to the claimant Held, suffi
cient evidence, by way of admission, on 
which the trial .Bidire could reasonably 
find a breach of the warranty. Dickie 
v. Dunn (Ct. 1887), p. 83.

Sale of Goods Implied Warranta 
of Title—Knowledge.1 — If where a 
specific article is sold, there is know
ledge on the purchaser’s part of a de
fect in the vendor’s title, there is no 
implied warranty of title as against, 
such defect. Dickie v. Dunn. 1 Terr. 
L. It. 83. distinguished. Turriff v. He
ll ugh. (Ct. 1880), p. ISt!.

SHERIFF.
See Public Officer—Executions.

TAX SALE.

tax sale. The limits of such jurisdic
tion discussed. It is not necessary 
that exemption from taxation should be 
raised before the court of revision, and 
a party, wrongfully assessed by reason 
of exemption, is not estopped by appeal
ing to the court of revision. The Can
adian Pacific Railway Co. v. The Town 
of Calgary (Ct. <j. B. Man. 18871, p. 
07.

TRANSFER ABSOLUTE IN 
FORM.

Transfer Absolute in Form —
Security — Parol Kridenee.1 — The 
plaintiff executed a transfer absolute in 
form to the defendants. The plaintiff 
alleged that the transfer was executed 
to secure the defendants against their 
liability as indorsers of a promissory 
note for him: that lie made default in 
payment at maturity, and that eventu
ally the whole amount bad been paid, 
partly by the plaintiff, and partly by 
the proceeds of the sale of a portion of 
the property transferred, and claimed 
an account, and re-conveyance. The 
defendants alleged that the transfer was 
intended to operate according to its 
terms, i.e., an absolute conveyance. The 
trial Judge found the facts in favor of 
the plaintiff upon evidence, which be
yond the transfer and the notes was 
wholly parol Held, that the plain
tiff was entitled to judgment declaring 
the transfer thou eh absolute in form 
to be a mere security, and directing an 
account, and the reconveyance of the 
residue of the pronerty. Blunt v. 
Mamh et al <<’t. 1K8S)'. p. 120.

TRUST.

See Fraud.

ULTRA VIRES.

See Constitutional Law.

Ta* Sale—Injunction — Appeal to 
Court of Revision—Entonpel. 1—An in
junction may be granted to restrain a

VERDICT.

Sec Appeal, 2—Criminal Law, 3, 9
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Hudson's Bay Co.'s Lands—Old
Trail—Surrey anti Transfer to Terri
tories — Obstruction — Compensation 
—Petition of Right.]—Where n statute 
authorizes the expropriation of private 
land, the owner is not entitled to com
pensation. unless the statute so pro
vides. Even where compensation is 
payable by the statute, the party ex
propriating may (unless the statute 
otherwise provides) enter upon the 
land for the purposes expressed by the 
statute, without being liable to an ac
tion for damages ; the owner must take 
such proceedings as may exist for ob
taining compensation—in the case of 
the Crown expropriating by petition of 
right in the exchequer court. Where 
iand, which was part of the lands re
served to the Hudson’s Bav Company, 
was sold in a state of nature to a 
purchaser, who obtained a certificate of 
ownership therefor under the Territor- I 
les Heal Property Act, and cultivated I 
and enclosed it, thus preventing the use

of an old trail, which, subsequently, was 
surveyed and transferred to the Lieu
tenant-Governor for the use of the Ter
ritories :—Held, that the purchaser was 
rightly convicted of obstructing a pub
lic highway. Regina v. Nimmons (Ct. 
181)2), 1». 415.

Highway—Private Way — Dcdiea- 
tion Plan—Injunetion. —The plain
tiff's predecessor in title bought a cer
tain lot according to a plan ( then 
unregistered ). on which was shewn a 
strip 33 feet in width, running along 
one side of the lot. The plaintiff 
claimed that this strip had been dedi
cated. either as a public highway or a 
private way for the use of the owner 
of the lot. and claimed a declaration 
to that effect and an injunction. On 
the evidence, the Court found for the 
plaintiff and gave judgment, accord in g- 
lv. Oaly v. Robertson (Rouleau, J„ 
Ct. 18112), p. 4.

Sec Crown Lands.


