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OUR JUDGES.

'()I: is physically impossible for any man to
te, ! Work, work, from day to day without

Cessation, or relaxation. There appears
e ® 2 sort of popular delusion that judges
tuQl‘t‘ilﬂ‘erent in this respect from ordinary
% ls—a fast fading fallacy which appears
of ¥ehaq its origin in the badly read history
4y, C Overtasked but almost unexampled en-
i bce, nearly inexbaustible vigour, and un-
W[]T;chable rectitudp of a “race of giants,”
Beﬂchave given a character to the Canadian
Poyg of which the country may well be

‘ Ze have already spoken of this subject with
iy, Bce to the Common Law judges. What
j“dg? of their position is also true of that of the
theres- of the Court of Chancery; and overwork
w “S‘ also beginning to tell its tale, replete
OI“J“Stice to the judges, inconvenience and
iy 8nce to the profession, and great loss

1t JUIY to the public.
Vie. . idle now to speak of the late lamented
hancellor Esten, whose life might have
Do, Prolonged if he had attended more to the
busin"ation of his health and less to the
38 of his office; but it will be of more
higy, “al use to speak of those left behind

&r be o.h.&ncellor whose untiring energy and
ligy 5 : ilities were the means of infusing new
leay,, 9 the Court of Chancery was forced to
he‘lth ® country to recruit his shattered

* - He left last autumn, and is not ex-
Wl ¢ return for some months, probably not

tember.  Mr. Vice-Chancellor Spragge,

to whom the name of a holiday has for many
years been but a hollow mockery, has left the
country on six months leave of absence. Mr.
Mowat alone is left to grapple as best he may
with an accumulated mass of business, which
should have been worked off long ago, (and
which would have been done if in the power
of any two men to do it), besides such other
special business as may require attention dur-
ing vacation—and all this during that period
of the year, which the law and the immemo-
rial practice of the courts has set apart as
holidays.

If the only Equity judge now left in the
country should think fit to leave town for a well
earned respite from work, who can or who will
blame him. The system which forces men to
do or attempt to do moré than human beings
can do, is alone worthy of blame. We do not
abate one iota of what we said on this subject
in May last, and desire to add that what was
and is applicable to the business and judges
the Courts of Common Law is quite as appli-
cable to the business and judges of the Court
of Chancery. We then and there suggested
a remedy, namely, an increase in the num-
ber of the judges. Now, when Parliament is
sitting, is an appropriate time again to bring
the matter before the public; and though
some may say that it is inexpedient to make
any change “until after confederation,” few
will have the hardihood to say that no change
is necessary. Some thing should be done at
once, confederation or no confederation. Hu-
manity and the business of the country de-
mand it.

Since the above was written, we notice that
a Government bill has been introduced to give
permission to the Chancellor, or one of the
Vice-Chancellors, to appoint a Queen’s Counsel
to hear causes at any sittings of the Court of
Chancery. This may be very useful occa-
sionally, but it is a slipshod way of doing
things. If the business of the country re-
quires another Equity Judge, the country can
surely afford to pay his salary.

DEBTOR AND CREDITOR.

The provisions of the proposed bankruptcy
amendments in England have drawn forth
considerable discussion as to the advisability
or non-advisability of stringent provisions for
the punishment of frauds and fraudulent con-
cealment of property by debtors. We have
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often stated our opinion that some such enant-
ment as that contained in what is popularly
known as the “91st clause” is absolutely
necessary for the proper and legitimate pro-
teetion of the creditor, and when referring to the
proposed alteration of the bankrupt laws in
England, we noticed the apparent want of any
sufficient means of punishing fraudulent and
obstinrate debtors.

Several of the leading English periodicals
have taken the same view of the matter, and
argue strongly in favor of the beneficial effect
of some provisienanalogous to that which forms
apart of cur Division Court system. We pub-
lish in another place an article taken from a
leading paper in England on this subject. It
has the advantage of containing none of that
clap-trap sentimentalism which has been too
much the fashion of late years, and whilst
it puts the case very strongiy—much more so
than we ever did—it cannot be denied that
there are many truths contained in it, well
worthy of consideration.

A certain class, or rather two classes of
people in this country—one composed of hon-
est and humane, but as we think one-idead
and wrong-headed men, and the other of per-
sons likely to be affected by the stringent
provisions of the ¢ 91st clause”—by dint of
much writing and talking, disproportioned to
their actual numbers or intelligence, some years
ago brought a considerable pressure to bear, by
means of which an alteration was made in the
then existing law. This was, as it appeared te
us, an absurd alteration, and has been so faras
we have been able to ascertain, a failure—and
il would seem necessarily so, for it simply had
the effect of throwing a stumbling-block in the
way of the creditor (who surely has a right to
recover his debt, if it can be recovered), with-
out affecting materially the position of the
willing but insolvent debtor, who is, we are
willing to admit, next to the creditor, entitled
to protection; whilst, at the same time, the
alteration admits the justice and propriety of
the former enactment. The principle was in
fact admitted, but the machinery for carrying
it into cffect was made more cumbrous and
less effective.

A bill has been introduced this session,
which has a bearing on this subject, and
which it may be useful to notice. It is pro-
posed to repeal section 172 of the Division
Courts Act, which provides that no protection

of any insolvent act shall be availatle to di,.
charge any defendant from any order
commitment under the sections already re.
ferred to. At first sight this might seem s
reasonable amendment, in view of the change,
cffected by the Insolvent Act; but upw
further consideration may it not be said tha
itis in effect doing away with the benef *°
operation o1 the clauses of the act which we
are upholding. We venture to say that not
in one case out of a thousand has an honest,
bona fide insolvent debtor been imprisoned
under these clauses, whilst as n means of
punishing recklessly-dishonest or fraudulent
debtors, the powers given by them are most
useful. To use a simile brought to our minds
by these warlike times—will not the repeal of
section 172 take, as it were, the ball from the
cartridge and leave it dlanZ:.

ACT FOR QUIETING TITLES.

In furnishing the necessary documents in
order to obtain certificates of title under this
Act, amongst other requisites, is an affidasit
that the land is not charged with any debt to.
the Crown, and in order to save troubleand
loss of time as well to the applicants as to the
referee, in reporting to the judges thata cer
tificate may be granted, it should be under
stood that this affidavit must be punctiliously
correct as shewing that the langd is free from
such debt under the provisions of the statut
chapter 5 Consolidated Statutes of Upper
Canada.

To prevent future difficulty to the profes
sion and applicants we have procured the
following form from the referee as one tia
will be accepted :

In Cuancery.
In the matter of Lot No, ——, d&e.

I, A. B, of —, &c., make oath and say that
I have carefully searched the register in the office
of the clerk of the Court of Queen’s Bench in Te-
ronto, and that there has mot been registered
therein any deed, bond, contract or other instre
ment whereby any debt, obligation or duty #&
incurred or created to Her Dlajesty on the patt
of * , his (or their, or any or cither of
their, as the ecase may be) heirs, executors or
adminisirators,

Sworn, dc. (with the usual Chancery Jurat).

It will be noticed, however, in reference to
this, that an act (of which we give a copy it

8 Name hero all the persons who at any time sinos bave
had any estate in the lund linble to a crewn debt.
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another place) has been introduced which will
{ )asscd relieve land from the burden imposcd
by the act above referred to.

We understand that some such suggestion
1> was made some time ago in this Journal*
with reference to giving . judge in Chambers

2 same powers as the full Court in matters

the present session, if time permits.  Such
an amendmert is necessary, and will be ap-
preciated by the profession, particularly by
those on the Common Law side.

The alterativn ‘needed is very slight, and . of ( !
"action, and in all cases damages shall be

one to whicir there can be no possible objec-
P )

or proceeding, with costs, and that such costs
have not been paid, and such Court or Judge
may thereapon make such rale or order stay-
ing such proceedings until such security be

. given, as to such Court or Judge shail scem

mect.
2. In any suit or action in which any ver-
diet is rendered for any debt, or sum certain,

| on any account, debt or promises, such verdict
+ shall bear interest at the rate of six per cent.
of partition, is likely to be acted upon during |

tion, whilst the benefit to be derived therefrom |
will be very great, both as regards economy |

10 suitors and convenience td practitioners.

Our readers will be glad to learn that Mr.
Leith is engaged in the preparation of annota-
dons upon the rea: property statutes of Upper
Canada.  Mr. Leith is a most competent per-
won for the task,—a very arduous one by the
war,—and we doubt not he will be as success_
fal in this as he was in his edition of Black.

stone.

PROPOSED LEGISLATION.

We copy, for the information of our readers,
the following bills introduced during the pre-
sent session.

Hen. J. II. Cameron is the author of the
first four, which with the others will be of
much interest to the profession.

dn Aet to amend the Common Law Procedure
Act of Upper Canada.

Whereas, it is desirable to make certain
mendments in the Common Law Procedure
ictof Upper Canada ; Therefore, Her Majesty,
by and with the advice and consent of the
legistative Council and Assembly of Canada,
macts as follows :—

L In addition to any cases in which a defen-
Imt in any suit is now entitled to obtain
wearity for costs from a plaintiff, security for
osts may be granted to the defendant or
ipplicant in any suit or proceeding in which
tis made to appear satisfactorily to the Court
awhich such suit or proceeding has been in-
fitut 1 or taken, or to any Judge in cham-
#is, it the plaintiff has brought a former
it or proceeding for the same cause which is
¥nding cither i Upper Canada or in any
ther country, or that he has judgment, or
e or order passed against him in such suis

10 U.C.L.J, 6L

per annum from the time of the rendering of
such verdiet. if judzment is afterwards en-
tered in favar of the party or person who ob.
tained such verdict, notwithstanding the entry
of judgment upon =uch verdict has been sus-
pended by the operation of any rule ur order
of Court, which may be mawlde in sach sult or

assessed only up to the day of the verdict.

3. “Whereas doubts exixt as to the efiect of
equitable defences pleaded in suits at law, and
it i3 desirable to remove such doubts ;—if the
defendant in uny suit at law shall plead any
cquitable defence, and judement shall be given
against such deiendzant upon such equitable
plea, such judgment shall be pleadable as a

1 good bar and estoppel against any bill filed by

such defendant in equity against the plaintiif
or representative of such plaintiff at law, in
respect to the same subject matter which has
been brought into judgment by such cquitable
defence at law; but nothing in this section
shall apply to any suit or action commenced
and pending before the passing of this Act,
which shall be decided upon asif this Act had
not been passed, and this Act shall not be
construed as declaring that such judgment at
law on an equitable defence has nat been here-
tofore a good bar to a suit in cquity on the
same subject matter.

4, If any suit or action is brought in any
Cowrt of Law or Equity for auy cause of
action for which any suit or action has been
brought and is pending between the same
partics or their representatives in any place or
county out of Upper Canada, such Court or
any Judge thereof may make a rule or order
to stay all proceedings in such first-men-
tioned Court of Law or Equity, until satis-
factory proof is offered te such Court or Judge
thai the suit or action so brought in such other
place or country out of Upper Canada is
determined or discontinued.

5. Scctions numbers two hundred and
seventy and two hundred and seventy-one of
the said Common Law Procedure Act are
hereby repealed and the fellowing clauses
substituted in lieu thereof, which substituted
clauses shail be read and construed as if they
originally formed part of the said Common
Law Procedure Act, instead of the said clauses
hereby repealed :

«270. Upon any execution against the per-
son, lands or goods, the Sheriff may, in addi-
tion to the sum recovered by the judgment,
levy the poundage and milage fees, expenses
¢ f the execution, and interest upon the amount
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so recovered according to law; but in case a '

part only be levied or made on or under any
such exccution, the Sheriff shall be entitled
to poundage upon the amount so levied or
made only, whatever be the sum endorsed
upon the writ; and in all cases where satis-
faction sHall’ be obtained of the debt or any
part thereof, after an actual levy upon the
debtur’s property while such exccution re-
mains in the hands of the Sherift to be execu-
ted, the Sherift’ shall be entitled to puundage
as aforesaid ; Provided always, that upon any
Jjudgment or decree appealed against, on which
any exccution shall be issued, before the
Judge’s fiat to stay the exccution shall have
been obtained under the seventeenth section of
the Statute chaptered thirtcen of the Consoli-
dated Statutes for Upper (anada, no pound-
age shall be allowed aguinst the appellant
unless a Judge of the Court appealed from
shall see fit to order otherwise.”

271, In cases of writs of execution upon
the same judgment to several counties where-
in the real or personal estate of the judgment
debtor has been seized or advertised but not
sold, by reason of satisfaction having been
obtained under or by virtue of a writ in some
-other county, and no money has been actually
levied on such execution, the Sheriff shall not
be entitled to poundage, but to mileage and
fees only for the services actually rendered and
Jperformed by him, and the Court out of which
the writ issued, or any Judge thereof may
allow him a reasonable charge for such
services, in ease no special fee therefor be
assigned on any table of costs.”

6. No execution shall issue against lands to
the Sheriff of any County until after a return
.of nulle bona in whele or part with respect to
.an exccution against gouds, in the same suit
by the same Sheriff.

7. No Sheriff shall make any return of
nulle bona either in whole or in part, to any
writ against goods, until the whole of the
goods of the exccution debtor in his county
have been exhausted, and then such return
shall be made only in the order of privrity in
which the writs have come into his hands,

An Act to amend the Law of Upper Conada
relating to Orown Debtors.

Whereas, by law in Upper Canada, the
property real and personal, of any person en-
tering into any bond or covenant, or being
indebted to the Crown. is bound by such bond
or covenant from the date thereof, and from
the incurring of such debt; and whereas it is
desirable that such bonds, covenants and
debts made or due by a subject to the Crown,
should be placed on the same fvoting as if
they were made or due from a subject to a
subject : Therefore, Her Mgjesty, by and with
the advice and consent of the Legislative
Council and Assembly of Canada, enacts as
follows :—

!

l
|

1. No bond, covenant, or other sceurity,
hercafter to be made or entered into Ly an,
person to Her Majesty, Her Heirs or Su
cuessors, or to any person on behalf of or 5,
trust fur Her Majesty, Her Heirs or Su
cessors shall bind the real or personal propurt,
of such person so making or ntering jnt
sucle bond, covenant, or other sceurity to any
further, other or greater extent that if suh
bond, covenant, or other security bad Lee
made or entercd into between subject and sul-
Jject of Ier Mujesty.

2. The real or persunal property of auy
debtor to Her Majesty, Her Ifcirs or Suc
cessors, or to any person in trust fur orvn be
half of Her Majesty, Her Ieirs or Successor,
for any debt hereafter contracted, shall Le
boind only to the same extent, and jn the
same manner as the real or personal propersy
of any debtor where a debt is due from a sub-
ject to a subject of Her Majesty. .

3. The Statute chapter five of the Consuli-
dated Statutes of Upper Canada, shall be and
the same is hereby repealed, except as to sudi
securities as are mentioned in the first sectivn
of that Statute, which had been made or ¢
tered into before the passing of this Act.

An Act to amend an dct respecting e
Superior Courts of Civil and Criminal
Jurisdiction in Cpper Cunada,

Her Mujesty by and with the advice and
consent of the Legislative Council arl
Assembly of Canada enacts as follows:—

1. The sixteenth section of the Act of the
Consolidated Statutes for Upper Canad,
chaptered ten, and intituled, “An At
respecting the Superior Courts of Civil and
Criminal Jurisdiction,” shall be and the same
is hercby repealed, and the following section
shall be substituted iu lieu thercof :

“16. In case any Judge of either of the
Courts of Quecn’s Bench or Common Plex
has continued in the office of Judge of oncor
more of the Superior Courts of Law or Equity
in Upper Canada for fiftcen years, or becomes
afflicted with some permanent infirmity dis
abling him from the due execution of his
office, and in case such Judge resigns his sid
office, Her Majesty may, by Letters Patent
under the Great Seal of this Province, reciting
such period of service or permanent infirmity,
grant unto such Judge an annuity equal to twe
thirds of the salary annexed to the office of
such Judge, to commence immediately aftr
the period of his resignation, and to continue
thenceforth during his natural life.”

2. The eighteenth section of the said recited
Act shall be, and the same is hercby repealel
and the following sabtituted in licu thereo”

« 18, The term of the said Courts of Queen's
Bench and Comimon Pleas shall annually bess
follows : Hilary Tenm shall begin on the firs
Monday in February, and shall end on the
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saturday of the ensuing weck; Easter Term
all begin on the third Monday in May, and
shall end on the Saturday of the second weck
thereafter; Michaclmas Term shall begin on
the third Monday in November and end on
the Saturday of the second week thereafter;
snd Trinity Term shail be abolished.”

Andet toamend the Act respecting Attorneys-
at-Law.

Her Majesty, by and with the advice and
.wsent of the Legislative Council and Assem-
“ly of Canada, enacts as follows :—

1. The sections of chapter thirty-five of the
Consolidated Statutes for Upper Canada, in-
utaled, **An Act respecting Attorneys-at-
law,” numbered forty-five, forty-six, forty-
seven, forty-cight, forty-nine, fifty-three, fifty-
three, fifty-four and fifty-six, shall be and the
same are hereby repealed.

PRVISIONS FOR RAISING F'NDS FOR SALARIES OF
REPORTERS,

Annual Certificales.

2. In order to provide for the salaries of the
reporters in the Superior Court, the Benchers
of the Law Socicty of Upper Canada may, by
rle, appoint a sum not exceeding fifteen dol-
ars, in respect of all of the Courts of Queen's
Buch, Chancery, and Common Pleas, to be
waually paid to the Treasurer of the said
Suiely by every practising Attorney or Solici-
wrof all or any of the said courts.

3. Each practising attorney and solicitor
shall obtain from the clerks of the Courts of
Queen’s Bench and Common Pleas, and the
Registrar of the Court of Chancery, if practi-
dng in such court annually, before the first
day of Michaelmas Term, a certificate under
the seal of such court, stating that he is a
practising attorney in such court, and upon
the production of such certificate to the Secre-
try of the Law Society, annually, i Michael-
uas Term, and the payment of all fees and
lues payable by such attorney or solicitor to
the said Society, the said Secretary shall write
kisname on the margin thereof, with the date
hereof, and such certificate shall be taken as
ssued only from that date.

1. No such certificate shall be issued to any
orney or solicitor who is indebted to the
#id Society for any term or other fee payable
9the Society, nor till the annual fee for cach
wiificate prescribed by the rule of the said
weiety is paid.

5 If any attorney or solicitor omits taking
Wt such annual certificate in Michuclmas
ferm, he shall not he entitled thereto until he
1355 to the said Treasurer, not only the certi-
“ate fee, so appointed as aforesaid, together
fith any fees or dues which he owes to the
aid Society, but also an additional sum by
"y of penalty, in respect of each of such
wurts, as follows:

If ~uch certificate be not taken out before
the first day of Hilary Term, the further sum
of tun dullars.,  1f not before the first day of
Trinity Term the further sum of four dollars.

SERVICE OF CLERKS WHEN ENGAGED IN VOLUNTERR
Ol GENERAL MILITIA SERVICE,®

6. The Benchers of the Law Society shall
at all times have full power and authority to
allow to any clerk under articles to a practising
attorney or solicitor, as part of his term of
service, all and every period of time that such
clerk may be employed in the Volunteer or
General Militia Service when such Volunteer
or General Militia are called out for actual
service.

An dct to amend the Law of Crown and
Criminal Procedure and FEeidence at
Trial in Upper Cunada,

Whereas it is expedient that the law of
Evidence, and the practice on Crown prosecu-
tions and trials for Treason, Felony and Mis-
demeanors should be assimilated to that on
trials at Visé Prius; Therefore, Iier Majesty,
by and with the advice and consent of the
Legislative Council and Assembly of Canada,
enacts as follows :—

1. On all trials to which the Crown is a
party ecither directly or through the Attorney
General, and in all criminal prosecutions,
whether for treason, felony or misdemncanor,
the addresses of counsel or of parties to the
Jjury, the examination and contradiction of
witnesses, comparison of handwriting, and the
calling of attesting witnesses, shall proceed in
the same manner, and with the same effcet, as
is provided in civil suits by sections two
hundred and nine to two hundred and fifteen,
both inclusive, of “*The Common Law Proce-
dure Act ;"—Provided always that the right of
reply shall be always allowed to the Attorney
and Solicitor Gencrai, and to any Queen’s
Counsel having written authority from either
of them for that purpose.

2. This Act shall apply only to Upper
Canada.

3r. Angus Morrison has also introduced a
bill respecting cvidence at nisi prius. It is
the commencement of what must come sooner
or later, and that is, throwing open our courts
to the reception of the evidence of parties to
the suit on their own behalf.

An dct to amend chapter thirty-two of the
Consolidated Statutes for Upper Canada,
tntituled, “ An Act respecting Witnesses
and Ecidence.”

Whereas it is desirable to amend the Act
chapter thirty-two of the Consolidated Statutes
for Upper Canada, intituled, ** An Aet respect-
ing Witnesses and Etidence,” and to extend
the provisions thercof ; therefore, Her Majesty,
by and with the advice and consent of the
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Legislstive Council and Assembly of Canada,
enacts as follows:

1. The following proviso shall be ingerted

in the fifth section of the said Act; after the
. effectual as if the same had been made by the

words * at the instance of theo: -site party,”
and immediately before the words, * provided
always,” and shall make part of the soid
section :

* Provided always, that in any suit or pro-

f
|

convey ihe said mortgage debt and seeurity
and the legal estate in the mortgazed laad 1

! such purchaser ; and every such conveyance,

ceeding m which there is more than one plain- .
tiff or more than one defendant, and any one °

or more ol such pluintiffs, and any enc or
more of such defendants, is examined as a wit-
ness at the instance of the opposite party, then
any co plaintiff or co-defendant of the party so
examined may examine any other or others of
his co-plaintiffs or co-defendants as a witnass
or wittesses in the cause, or may offer himself
as a witness and give evidence in the cause;
and the words “plaintift” and “defendant”
in this proviso, shall include any party who,
under the foregoing provisions of this section,
cau be called and examined as a witness at the
instance of the opposite party, but no other.”

Mr. Smith (Durham) has brought in the
following amendent to the Mortgage Act, giv-
ing power to the executors of a mortgagee to
discharge the mortgage or assign the mortgage
debt.

An Act to amend and extend the provisions of
the fifth section of chapter eighty-scren of
the Consolidated Statutes for Upper Canada,
gespecting RMortgages of Real Estate.

Her Majesty, by and with the advice and
eonsent of, &c., enacts as follows :—

1. The fifth section of chapter eigty-seven
¢ *he Consolidated Statutes for Upper Canada,
intituled: *“ An Act respecting Mortgages of
RReal Estate,” is hereby repealed.

2. The following secticn is substituted for,
and shall be read in place of, the said fifth
section here’ y repealed:

“ When any person entitied to any freehold
or leasehold land by way of mortgage has
departed this life, and his executor or admin-
istrator is entitled to the money secured by
the mortgage, or has assented to a bequest
thereof,-—such cxecutor or administrator, if
the mortgage money was paid to the testator
or intestate in his lifetime, or on payment of
the principal money and interest due on the
suid mortgage, may release and discharge the
said debtand the legal estate in the mortgaged
land; and such executor and adwministrator
shall have the same power as to any portion
of the lands on payment of some part of the
mortgage debt, er on any arrangement for
oxonerating the whole or any part of the
mortgaged tands, without payment of meney;
and such executor or administrator may also

sell and dispose of the said mortgage debt to :

any purchaser thereof, and assign, transfer and

release, assignment or discharge, shall be a

person having the legal estate.”

Mr. Macfarlane brings in the following :—

An Act reluting io Suits remored from ti
County and Division Courts of Upper
Canadu to the Superisr Courts by certiorur

Her Majesty, by and with the advice and
consent of the Legislative Council and Assem
bly of Canada, enacts as follows :—

1. Tn any action, cause, suit, plaint or pre
ceeding, removed from any County or Divisin
Court in Upper Canada into any of the suje
rior courts of law, according to the practice
now or hereafter to be in force, the same pr
ceedings may be taken, Uy either the plaintf
or defendant, in the court to which the sa
action, cause, suit, plaint or proceeding, may
be removed, and with like consequences, asif
the same had been originally commenced in
the said superior court.

Mr. Wood is responsible for the follnwing
proposed amendments in Chancery practice

An Act to amend the practi.e of Court
Chancery for Upper Cunada.

Whereas it is expedient further to facilitste
proceedings, and to prevent unnecessary de
lays and expenses, in Her Majesty’s Court of
Chancery for Upper Canada; Thercfore, He
Majesty, by and with the advice and conscit
of the Legiclative Council and Assembly o
Canada, enacts as follows :—

1. Whenever a defendant cannot, after du

diligence, be found, to be served with the Billof
Cowplaint, the Court shall order such perso

i to be served by publication, according to th

present practice of the Court ; and an applic+
tion to the defendant’s nearest relatives, o
thosc with whomn he last resided before he dis
appeared, for information as to his present
residence or place of abode, shall be deemed
due diligence, without examining any partf
under oath.

2. A married woman shall, in all cases, s
by her next friend, save that, in a suit agaiost
her husband, the Court may allow her to su
alone, upon being satisfied that she is righth
entitled so to do. But in no case shall any
order be made, directiog the husband to paf
interim alimony or any costs of suit to tht
wife, before decree, unless the Court shall bt
satistied by the evidence given, that theappl
cation is just and reasomable, under the
circumstances.

8. In the case of infant defendants, it shal
not be necessary to serve a copy of the Billd
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f.mplaint on any of them; and it shall be
aficent, before applying for an order to
appoint & guardian ad litemn, to serve a copy
o the Bill and the wotice required by the
pactize of the Court, upon the party with
wiom the infants or some of them reside.
Aler a guardian ad litem has been appointed,
acopy of the Bill shall be served on him,
shng with the order appointing him guardian ;
and this shall be deemed good service on the
infant.

4. Tt shall not be necsssary, before making
an application for the sale or leasing of land
in which an infant is interested, that the in-
fint consent to such application; but the Court
shall decide as ‘o the propriety of such sale or
lnsing, and the sccond clause of the fifty-
second section of the Consolidated Statutes for
Upper Canada, chapter twelve, vequiring such
ensent, is hereby repealed.

5. Whenever the answer of the defendant
sts forth matter to which the plaintiff may
dusire to reply ; he shall do so by a Replication,
4t the Common Law, and not by amendiag
bisBill of Complaint. The defendant may also
stforth any defence which he may have to the
rplication by a rejoinder; and so on, each
prty having the right to answer the last pre-
rding pleading of his opponent, bty a new
pading, according to the practice at the Com-
me Law, But this section shall not affect
beright of wny party to amend or re-amend
lis Bill of Complaint, or file a supplemental
answer, in order to rectify any error or defect
therein, according to the present practice of
the Court.

6. The court shall, at any time, upon a
praper application for that purpose, direct such
snendmicints of any pleading as the furtherance
o justice or the due conduct of the ruit or
mtter may require, upon such terms as the
curt shall deem meet; but any error or
defect of pleading which has not misled or in-
jied the adverse party, shall be amended
sithout costs.

7. Upon every examination of witnesses, all
heevideace of cither party, pertinent to the
ral object at issue, shall be received, although
oring to some error or defect of pleading, the
ume, or some portion thereof, may be inad-
nissible by the present practice of this court;
the erroncous or defective pleading shall be
tmended accordingly, as directed by the last
preeeding section of this Act. But nothing
berein contained shall authorize the admission
ofany evidence irrelevant to the real question
intended {o be raised for decision, and wherever,
2the upiuion of the court, the adverse party

s beeu surprised, or his rights might other-
wise be injuriously affected by the admission
"any evidence of which, owing to the said
defeet or error in the pleading, he may not
bave been duly forewarned, he shall be allowed
0 give further evidence, at such time and
face, and on such terms, as the court may
think fit,

|

8. After the parties have closed their res-
pective cases upon ancxamination of witnesses,
if the evidence involve difficult questions of
fuct or law, the court shall defur hearing the
argument thereon till the wituesses in all the
other causes have been examined: and the
cause shall be argued at such time and place
as the court may direct.

9. The Court of Chancery is hereby em-
powered to make such orders as they may
deem expedient for the purpose of carrying
this Act into effect.

10. The decisions of the court, under this
Act, shall be subject to appeal as in other
cases.

11. Tpon the hearing of any appeal from the
Court of Chancery, the Court of Error and
Appeal -"»' have and exercise the same pow-
ers relative to amendments of pleadings and
future proceedings in 5uits as shall be possessed
by the Court of Chancery, either under this
Act or otherwise.

12. This Act shall take cfteet from the time
of the passing thercof; but it shall not affect
the validity of anything done previously to
that time.

The tollowing bill is introduced by Mr.
Morris. If there should be a full discus.ion
and a careful consideration of its provisiuns
it may assist the legislature in forming a cor-
rect opinion on the important subject involved
at a future time, but at present we do not think
that it has been sufficiently considered, even
in England, where so much has been said and
written on the subject, or that there is as yet
sufficient data to act upon.

An Act to prevent the execution in public
of the Sentence of Death.

1. All exccutions of the sentence of death
shall hereafter taixe place within the walls, or
within the enclosed yard of the gaol of the
district or county, or union of countics, as the
case may be, and not in public view.

2. The s*eriff shall, in all cases, require the
presence thereat of as many as six (if so many
there are) of the employées of such gaol, in-
cluding among them the gaol surgeon or phy-
sician (if any) and the gaoler; and any such
employé being so required and failing to aitend,
shall be discharged of his empleyment unless
he gives a good excuse for his non-attendance.

3. The sheriff shall further invite, by writ-
ten sumimons, the attendance thereat of twelve
persons of respectability resident within the
district, county, or union of counties, one of
whom, at least, (if possible) shall be a surgeon
or physician.

4. The sheriff shall permit the presence at
the exccution of such near relations of the
criminal, and of such priests or winisters of
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religion as the criminal may desire, and of
the criminal's counsel, if so desired by the
criminal,

5. Should the criminal not have desired the
attendance of any particular priest or minister
of religion, the sheriff shall further invite the
attendance of such one or more priests or min-
isters of religion as he, the sheriff, may select,
in view of all the circumstances of the case.

6. Txcepting the persons above enumerated
and such other officers of the prison, sworn
constables, assistants, and military guard, as
the sheriff in his diseretion may deem requisite
no person shall be ailowed to witness the exe-
cution; and in particular, no person under
age, unless a near relation of the criminal,
shall be allowoed to witness the same.

7. The moment of the exccution shall be
publicly signified by the tolling of a bell on,
or as near as mny be to, the gaol buildings,
and alvo by the huisting of 2 black flag con-
spicuously thereon.

S. Immediately’ after the exccution, the
shedfT shall empanel a jury of not less than
sIX . or more than twelve of the persous
prescat thereat, who, npon their oaths, on
vien of the body, shall forthwith enquire and
find whether the sentence was duly carried
into exeeution and no person present at the
execution shall be exempt from service on such
Jury, or be alloned to leave the gaol premises
until after verdict rendered by such jury ; and
for all purposes of such inguest and verdict,
the sheriff shall have all the powers and fane-
tions of a curoner, and the jury those of a
coroner'’s jury ; and the verdict shall in all
things be dealt with as the verdict of a coroner’s
jury.

9. The word *“sheriff” in this Act shall be
held to include any deputy or under sheriff]
or other officer, who, in the absence of the
sheriff may be cliarged with the duty of carry-

ing out the execution,

Our prognostications as to the introduction
of a bill for reducing registrars’ fees has been
verified by a bill brought in by that most
competent of legislators for such a task, Mr.
¢ Cheap Law ™ Scatcherd. Wemust congrat-
ulate him upon having, at length, stumbled
upon something in the shape of fees which
requires reduction. As far as registrars are
concerned, they will have, in a great measure,
themselves to thank if this reduction in their
fees takes place. 'We are only sorry that the
genius of the introducer of this bill is confined
to measures of this attenuative description, for
the excessively ill-drawn Act of 1865 requires
amendment in a variety of ways that are not
thought of by the following bill: —

dn et to amend the Registration of Til,
(Upper Canada) Act.

Whereas it i3 desirable that the fees of repis.
trars should be uniform, and it is expedient
amend the Act passed in the session of Parliy.
ment held in the fwenty-ninth year of [l
Maujesty’s reign, chapter twenty-four, intitule,
** An Act respecting Registrars, Registry Off.
ces, and the Registration of instruments rels.
ting to lands in Upper Canada:” Therefor,
Tler Majesty, by and with the advice and a.
sent of the Legislative Council and Aasenl,
of Canada, enacts as follows

1. The first sub-section of the sixty-cighi:
section of the said Act shall be and the sume
is hereby repealed, and the following sub-s
tion is enacted and substituted therefor:

*“1. For registering eve~y instrument other
than those hereinafter specially provided fir,
including all necessary entries and certificate,
one dollar, but in case the same, =xclusive of
the necessary entries and certificates, ¢xeed
cight hundred words, then at the rate of
cents for cach additional shundred words, o
the fractional part thereof, and if the memn
rial or other instrument embraces differer:t lois
or parcels of land situate in different localitie.
in the same county, the registration and copy-
iug of such, including all necessary entriesand
certificates thereof, into the different registry
books, shall be considered separate and distint
registrations of such instruments, but shall te
charged for and paid at the rate of ten cents
for every one hundred words, or the fractiond
part thercof.”

2. The registrar or deputy registrar of the
county in which the lands are situate shall
upon production to him, endorse the curtifinate
required by the fifty-third section of the said
Act, on the origiral instrument, and also o
the duplicate or other original part thereof
without any charge.

3. This Act shall extend only to Uppr
Canada.

JUDGMENTS.— EASTER TERM, 1866,

ERROR AND APPEAL.

Present: — Lrarer, C. J.; Ricmarns, C.JT;
SrraGor, V. C.; HacArty, J.; Mormisoy, J:
Avam Wirsox, J.; Jouy Winsox, J.; Mowar,
V. C

Jane 23, 1¢&.

Iodgins v. The United Countics of Iluron and
Bruce.— Appeal from the Court of Queen’s Bench
21eld that municipal corporations are nat entitled
to notice of action under Con. Stat. U. C., cap-
126, per Draper, C. J., Spragge,V. C., Hagarty,
J., Morrison, J.; eontra, Richards, CJ, Ahn
Wilson, J., Mowat,V. C. Mnr. Justice John Wik
son took no part in the judgment. Jler Cur—
Appeal dismissed with costs.

Mulholland v. Baker.—Appeal from tho Court
of Commou Pleas, dismissed with costs.
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Lynn v Smith — Appeal from the Court of
‘tmmon Pleas, dismissed with costs.

Court adjourned till 22nd August next, to hear
irguments.

QUEEN'S BENCL.
Present :—Dra?rR, C. J.; Haaarry, J.
Morr:soxN, J.
Juno 8, 186,
Nichoison v. Bell.— Rule nisi discharged.
Copley et al. v. Foster. —Rule nisi discharged.

Hoore v. Walker.—Rule absolute as to part of
sbat was asked. No costs to either partys

Jueques v. Nickol.—Judgment for defendant on
lemurrer.

Ross et al, v. Grange.—Judgment for plaintiff
wdemurrer to plea,  Ifeld, that a sheriff, after
wizure, is liable for loss of the goods destroyed
by five.

Donelly v. Stewart.—Appeal from the County
Court of the County of Hastings, dismissed with
tsts.  Held, that an action will not lie in a
Superior Court on & Division Court judgment.

Slaght v. WWest. —Appenl from the County Court
of the County of Braut, dismissed with costs.

Gordon v. Cuasey. — Appeal from the County
Court of the County of Hastings, dismissed with
tos1s.

Crysdnlev. Moorman —Appeal from the County
Court of the County of Hastings, dismissed with
tosts.

Mulvey v, Gore District Mutual Fire Ins. Co.—
}’m!e absulute to reduce verdict, or for nonsuit,
inthe optior: of the plaintitf.

Cunads Company v. McDonald.—Rule absolute
frnew trial ; custs to abide the event.

Clarke v. Mc¢Cullough.—Rule absolute for new
rial ; custs to abide the event.

Richards v. Liverpool § London Assurance Co.
=Judgment for plaintiff ou demurrer to ples.

Clark v. Corbett. — Rule discharged without
ot

Farquharson v. Kright.—Defendant’s rule ab-
winte, and plaiotifi’s rule discharged ; costs to
tecosts in the cause.

NeCammon v. Beaupre.—Rule absolute for new
trial, without costs.

Snure et al v. Hughes.—Rule discharged.

Inre Doherty and the Tor nskip of Toronto.—
Bule absolute to quash by--aw, with costs.

Iuthe muiter of Bright and McLean —Appeal
m the County Court of the County of Kent.
Uismizsed with costs.

June 23, 18GC.
Yeyers v. Baker.—Raule nisi to issue.
Yiller v. Agricultural Association.—Rule uisi
Yissue.
Grantham v. Severs et al.—No rule.

Bank of Montreal v. Reynolds.— Applieation for
lave to appeal stands.

Hepburue v. King et al.—Rule nisi refused.

Baker v. Baker. — Judgment for demnndant
agninst plea.

Connell v, Boulton —Rule nisi to veduee ver-
dict discharged. Rule nhsolite to increaxn the
verdiot to full amount of the mortgage. Leave
to appeal granted.

Molson v, Byudburne —Judgment for plaintiff
on demurrer to ples, with leave to apply to a
Judge in Chambers to nmend within & mouth.

Montreal Assurance Co. v. MecCormick. — Rule
discharged.

Crysdale v. MeHenry, —Appeal from the County
of Hastings allowed, anud judgment to be given in
favour of tho plea.

Darling v. Hitchcock et al —Judgment for de-
fendant on demurrer to replication, and rule
absolute for new trial, without costs.

In re IToly and the Corporation of the Township
of Broc' --ilule absolute to quash by-law under
the Temperance Act, with costs.

Howland v. Rowe.—Rule nisi discharged, with
coats.

Munson v. Glass.—Rule absolute without costs
to return money to Mrs. Wallace, on her under-
taking to bring no action.

Banting v. Niagara Dist. Mut. Foe Ins, Co.—
Rule absolute. Leave to appeal granted.

Newman v. Niagura District Mutual Ins. Co —
Rule absolute discharged.

In re Scott and the Cozporation of the County of
Peterborough.—Rule absolute to quash part of
by-law.

COMMON PLEAS.

Present :—Ricuarns, C. J.; Anaym WiLsoy, J. ;
Jony WiLscey, J.
June 18, 1863,
Rose v. Brown.—Rule abso!ute to enter non-
suit.
Kerr v. McFuwan. — Rele nisi to go on mate-
r‘als before the court, if applieant desires it.

Grant v. Mclennan.—Rule nisi d'scharged.

BHluckle v. Ludlow.—Rule visi discharged.

Aorton v. Lewis. — Rule nisi dischaiged with
costs,

Corporation of Belleville v. Judd, — Judgment
for plaiutiifs on demurer to plea. /Jleld, that a
municipal corporation has power to extend the
time for payment of a debt, and to take & cove-
nant as security for the payment of it.

11 re Waddell and Gilderslecve.—Appeal from
the decision of the Judge of the County Court of
the County of Frontenec alluwed, and rule nisi
for a nonsuit in court below to be discharged.
and rule to be issuel for judgment for plaiutiff
on demurrer to second plea.

Perry v. Bank of Upper Canada. — Rule nisi
discharged.

Rowe v. @. T. R. Co.—~Rule absolute for new
trial on payment of costs.

Bruce v. Sn-lgrove.—Appeal allowed without
costs and a new trial crdered in the court below,
without costs,
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Kuntz v. Niagara Dist. Mutual Fire Ins. Co.—

Rule discharged.

Mason v. The daricultural Hatual Ins. Co. —

Rule absolute to euter a nonsuit.

Richardson v. C. W. Farmers’ Mutual Ins Co.
—Stands till Saturday.
Christie 5. Clurk.—Posten to plaintiff.

_ Brusk v. McTaggert —Appeal from the deci-
sion of the Judge of the County Court of the
County of Frountenac allowed, and rule nisi in
court below to be divcharged. IHeld, that County
Courts in Upper Caunda have juridiction to
Ireld plea of actions to recover penalties within
their jurisdiction as to amount, 0'Reilly qui tam
v. Allen, 11 T CQ B 111, 10 the coutrary, owing
to recent legislation, no longer law.

June 23. 1866.

Richardson v. Cunadi West Ins. Co.—Judgment
for plaintiff on demurrer to pleas

Chisholm v, Lucas —Rule nisi discharged.

Blain v. Mulholland —Rule nisi refused.

Miller v. Weley. — Judgment on demurrer to
¥ rain favor of tenant, with leave to demandant
1o .pply to & Judge in Chambers to amend

M. ‘er v, Thumpson. — Rule uisi discharged,
witn leave to appeal.

I+ e Keena and O'Ilara. — Appeal from the
Ue.ted Counties of York and Peel dismissed with
costs.

Rutchie v. Prout.—Rule absolute to set aside
nonsuit, and verdict to be entered for the plan-
tiff on the nccount stated for the amount of the

vst notes and inierost nt 5 per cent, apd for
defendant on the rein.ining cu.unts.

Helm v. Crossen.—Stands.

Walcott v. Stolicker.—TRule discharzed.

Tkorne v. Torrance. — Rule absolute to enter
verdict for defendant, with leave to appeal.—
Adam Wilson, J., dissentiente. A special ense to
be stated between the parties, if any difiienlty
found as tospupeal en the case in its present form.

Barion v. Ierherins. — Rule discharged with
costs.

In re Morgan and I!uron and Bruce.—Stands
till next term.

In re Leec and Boker.—Order confirming salo.

Reginav. Murgly —Ne juigment Curing the
suspension of IIabeas Coius Act.

PRACTICE COURT AND CHAMBERS.

June 25, 1864,
AleLean v, Jones.—-Rule discharged with costs.
Jones v. Preatice —Rule dizcharged with costs,
Snider v. Guge.—Rule absclute with costs.
Moertin v, Dickson. — Rule discharged with
couts.

Mliigan v Orr.—~Rule absolute to amend en
dersement on writ of execution.

Mcliroyv. Hall —Rule discharged on payment
of costs by defendant.

Melcldan v McLennan.—Raile discharged with
costs.

VanNorman v. McLelian —-Rule absolute, set-
ting aside judgment and execution in ejectment,
and writ of restitution ordered, with costs 1o be
paid by the plaintiff to defendant.

In re Bobertson —Taxation confirmed.

Campbell v. Pettit ~-Judgment in ejectment ser
aside and writ of restitution ordered; cost:
liquidsted at $10.

SELECTIONS.

DEBTOR AND CREDITOR.

We understand that a good deal of di
satisfaction exists in certain quarters at a
defect in the new Bankruptcy Bill, which we
have pointed out in ourarticles on the subject
We refer to the inadequacy of the means which
it provides for the punishment of fraud, and
to the dangers which are likely to arise from
the abolition of imprisonment for debt if no
remedy analogous in its character is provided.
This ought to be a matter of the most serions
consideration, for there can be no doubt tha
the new Bill as it stards is well caleulated 1o
encourage those relaxed notions of commerci!
morality which prevail so widely in the present
day and which are the cause of such a vas
amount of intricate and widely ramified
misery. The new Bill is so limited, as we
pointed out in our account of it, as to confine
immprisonment for debt in future to the caset
in which, as the law already stands, it is the
act not of the party but of the court. The
most important of these cases is the powe
given to the County Court judges to impriso
for a term not exceeding six weeks persons
whom they believe to be able to pay andto
refuse out of mere contumacious obstinacy.
The principle of the County Court Acts ap
pears to us to Le perfectly right, except thatit
does not go far enough, and we cannot se
why it should not be extended to all couris
whatever in which debts can be recovered of
assets distributed. It is worth while to o
sider a little the way in which the syste
works, and the principles on which it depends
It may be a new reflection to some of our
readers, but as a matter of fact great nu;nbeh:
of people in very different ranks of lifeart,
thoroughly well off and to all intents and pur-
poses are rich people, and yet have hardly ant
money or any property of value in the wholt
world. A barrister or physician may t
making an income counted by thousand:
a-year; but if he lives extravagantly, as many
men in that position do, his actual realisd
property at a given moment may be worth
nothing or mext to it. The barrister, i3
single man, may live in handsome furished
lodgings and d. his business in chambers the
furniturc of which would not sell for 100, and
that 1007, and whatever balance he happened
to have at his bankers might well be all the
property ne had in the world. Suppose the
law of imprisonment for debt abolished, snd
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sppose judgment recovered agmnst him,
what would his creditor be able to take? A
certain number of law books, and a few tables
and chairs, and perhaps 2 riding horse on
which the livery-stable keeper would have a
lien for keep.  To attach such a ma.'s fees as
they came in would be almost impossible.
Yet he could in all probability get almost un-
wmited credit from tradesmen who knew noth-
ing of him except the fact that he was a bar-
nster in large practice. This is no doubt an
estreme case, and one which would not arise
wry often, but cases more or less resembling
amight be found in almost every walk of life,
down tc the clever journeyman artisan who
mekes large wages, lives in lodgings, and
spends his money as fast as he getsit. Such
aman will often have a certain small amount
of money stowed away somewhere where it is
estremely difficult for his creditors to detect
it The mulish obstinacy with which he
will sometimes defy the powers of the County
Court, and refuse to pay, although he is per-
fectly well able to do so, would scarcely be
believed by those who have not secen it. It
snot worth while to make him a bankrapt,
aml go to the expense of having him examined
and crossexamined and probed in all directions
wfind out what he has and where it is; but
when the gaol doors are closed upon him, and
hefinds out that to protect his hoard heis
fregoing wages of a greater amount and losing
chances of employment which it may be very
difficult to recover, he is pretty sure to pay if
hepossibly can. In short the plain truthis
that the power of imprisonment for debt is a
nild form of torture for the purpose of dis-
wrering concealed property. So long as the
wrture does not go beyond a reasonable and
tearable degree, which must be assessed from
tme to time by the average feelings of the age
a which it is permitted, it is rot only a most
elicient, but also a most proper and justifi-
atle instrument to employ for the collection of
dbts. To rub red pepper into a man's eyes,
s to apply red-hot plates to the soles of his
fiet and the calves of his legs for the purpose
“making him pay what he owes, would no
doabt cause many debts to be paid of the
amount of which the creditors would other-
wise be defrauded. These measures are
identical in point of principle with the power
of imprisonment ~hich the County Court
Judzes actually posses, and which we should
wish to see extended to other judges. They
wealso not distinguishable in principle from

pertinaccous dunning, but the difference in |

te degree of suffering inflicted makes all the
lifference in a moral point of view.

There are, however, several considerations
which ought to be most carefully kept in view
"henever this branch of the law is system-
Weally regulated and set upon a solid founda-
ton. In the first place, the power of inflicting
mprisonment ought, as under the County
Court Acts, to be vested in the judge, and not,

in the second place the judge ought to be most
careful to use it only against defaulters them-
selves, and not, as was so frequently the case
under the old law, against solvent relations,
who it is supposed will prefer paying their
relation’s debts to seeing himin gaol.

In the second place it ought not to be
forgotten that imprisenment for debt ought to
be made tc serve two aistinct purposes which
should never be confounded. The first pur-
pose is that of torture for the extraction of
money from those who have it and will not
pay their debts with it, and whom it would be
expensive or_otherwise inconvenient to make
banlxrupts.  For this purpose the judge
ough* to have the power of giving a moderate
term of imprisonment, say threc or six
months teru.inable at once on payment of
the debt. It ought, however, to be provided
that the mere imprisonment should not operate
as the execution of the old writ of ca. ea.
operated—as a satisfaction of the demand.
The creditor should still have the power of
taking in execution any asscts he could gt at,
or of making the debtor a bankrupt, in which
case he wonld be liable to the penalties of the
law of baakruptcy if he concealed any part of
his property. The debt being satisfied by
any means whatever, the imprisonment shoul.d
cease at once. In order to guide the discre-
tion of the judge to whom an application might
be made for the exercise af this power, he
ought to have the right of making all ruch
inquiries as he might think expedient with re-
spect to the position of the party, and to
require him to answer upon oath all questiuns
addressed to him with regard to his means of
payment.

‘The second object to which imprisonment
for debt ought to be applied is that of punizh-
ment, and there are many cases in which such
a power would be most beneficial. There is
a large class of civil actions in which frauds
and other iniquitous proceedings on the jart
of defendants are judicially proved against
them, which are far worse than the ordinary
run of offences tried in the criminal court-,
greater in their moral guilt beyond 2ll com-
parison, and infinitely more dangerous in
the!  consequences to society. This is the
cas n a large proportion of actions both for
tort and upon coniracts. It continually ap-
pears iu actions for seduction, sometimes in
actions for breach of promise of marriage, now
and then in actions for assault, and frequently
in actions for libel and slander, that the act
complai..ed of is one in which the public as
well as the party has a strong interest, and
which differs from ordinary crimes rather by
the way in which the parties have chosen to
treat it than by the character of the act it~ if.
In such cases the damages form a civil ddbt,
but they also partake of the naturc of a fiug,
and are usually assessed by the jury on that
principle. The law as it stands at p..-ent
makes a distinction between a debt consisting

Sander the existing law, in the party; and | in damages for certain actions of this class and
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other debts.  This distinction is given up the
new Bill. This, we think, is a matter of re-
gret. There would be no difficulty in em-
powering the judge before whom such actions
were tried to order immediate execution by
ca. sa., without prejudice to other remedies,
and to order further that if the defendant be-
cune banhrupt he should not be discharged
from custody under the ca. sa. till the expira-
tion of a year or less after his arrest. This
would give to quasi-crimes judicially proved a
quasi-punishment, which at present they
would ¢scape, and which would be highly be-
neficial to the interest of good morals. Itisa
monstrous thing that a really bad case of
seduction, or slander, ur malicious prosecution
sheuld involve no other consquence than that
of guing throug the process of becoming a bavk-
rupt in the easy manner provided for by ihe
new Bill. There is also a large class of
cases of fraudulent misrepresentation and
fraudulent breaches of contract to which the
same measure might with great advantage Le
applied, but the cirumstances of particular
cases vary so very much that it would be much
harder to lay down a general rule with respect
to them than with respect to the other classes
of actions which we have alrcady mentioned.
We feel, however, that theabolition ofimprison-
ment for debt will be by no means an unmixed
good, until the rough and capricious remedy
which it certainly did provide for a good many
cases of this sort is brought into proper shape
and applied to its legitimate purposes. To
trcat all debts as crimes is cruel.  To provide
that no debt shall be a crime or be visited
with any more unpleasant consequences than
compulsory payment is, we think, weak and
foolish. The true problem is to distinguish
debts which arise from honest misfortune or
innocent mistake and those which are theresults
of fraud, wrong, or extravagance. Punish
the one and compel payment of each. As to
the mode compelling payment, if the debtor is
really unable to pay theve is no help for it;
but if he is able to pay, torture him mildly,
but firmly, till he does.  This we apprchend,

is i1 a compendious form the true theory of

imprisonment for debt.

If these principles had been adopted ten
yuars ago, and consistency acted on ever sice
we shouhd not now be witnessing the painful
spectacle of men of perfect solvency who are

unable to meet their engagements bLecause of

the extravagant overtrading of a set of gam-
blers who ought long since to have been view-
ed and treated as criminals.— Pall Alall Gaz.

Maxix —The old maxim, Ex antecedentibus et
¢ uscgquentibus fit optima interpretatio, is a sound
raule in the coenstruction of instruments. To
magoify words of contingency by a narrow and
microscopic view, which excludes the fair opera
tiun of the context, is pot consistent with estah-
lished principles of cunstruciion, or likely to
produce any other than an erroneous result:
(Stuart, V. C, 26 L.J..N. S, 642, Ch)

|
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(Reported by C. RoBINSON, Esq , Q. C., Reporter to the Court)

Barkx oF MoNTRRAL v. REYNOLDS AND Sprow,
Consol. Stat. C. ch. 58— Banks— Usury—Note payal cu
another place—Evidence.

Tnder Consol. &tat. C. ch. 58, if the authorities of a tauk
being aware that a note would otherwise be wade pagal!,
where it is offered for discount. procure it to be mads py.
able eleewhiore sulely fur the purpuse of obtaining the rate
allowed by sec. 5, for the expenses of collection, in sdd
tion to the soven por cont. interest, tho transactivy i
usurious and void. They are not called upun huwnesat,
enquire as to thefreason for making a note thus pavstls,
when the parties themselves have 8o chosen to draw it.

Evidenco of 4 goneral agreement with the bank thatal
notes moade by defendants should be drawn favourabtls o
that form, is admissible to support a ples of such ae agre
ment as to the note sued on.

The maker and endorser of a note sued together are admic
sille witnesses for each other, though they have joived ia
plending.

Remarks as to the practice in this country of takiog nite
for disconnt, not from the last endorser, but from &
maker, who brings them eadorsed—thus suggesting ot s
business transaction, but accommudation endursemeats.

Q- B, H T, 18]

DECLARATION, upon & promissory note mad
by defendant Reynolds on the 30th January, 1603,
payable to defendant Sprowl, or order, at the
Bank of Montreal in Toronto, three menths after
date, for 400, and by defendant Sprow} endursed
to the plaintiffs.

Plea, by both defendants, that the plaintifi
are a banking institution, carrying un busiues
as such in this Province, and incorporated tr
acts of the parliament of this Province ; and that
before and at the time of the corrupt and unlaw-
ful agreement hereinafter mentioned the plaio!if:
had and still have aun agency or branch of the'r
bank at the town of Whithy, in the county of
Ontario, where the defendants then and stil
reside and carry on business: that before tie
making or eudorsing of the promissory note i
the said declaration mentioned, the defendant
Nelson G. Reynolds was indebted to the plaimiii:
at the office of their said branch or agency i
Whitby aforesaid in a certain sum of oney.
wit, the sum of 2401.83 on a promissory uet
made by the said Nelson G. Reynolds and endars
ed by the said John S. Sprowl, then held by the
plaintiffs, and which watured on or about the
25th day of January, 1865. And the defendant
Nelson G. Reynolds being so indebted, it was. b
the instance of the plaintiffs, corruptly ard
against the form of the statute in such casemalk
and provided, agreed by and between the phir-
tiffs and the defendant Nelson G. Reynolds, that
in order to discharge the suid debt of S &
upon the said note hereinbefore in this plea men-
tioned, the plaintiffs should lend to the defendsnt
Nelson G. Reynolds & certain sum of money, ©
wit the sum of $391.91, to beapplied on account
of the said debt; and that the defendant Nelson
G Reynolds should then pay tbe balance or 1+
mainder thereof in eash, and the plaintiffs sh-s"
forbear and give day of pagment of the saii cv=
of 2391.91, from the 6th day of February. 195,
until and upen a certain other time. to wit. th
third day of May, 1865. and that for the furhesr
ing and giving day of payment of the said sun
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($21.91 as aforesaid, the defendant Nelson G.
feyuolds should give and pay to the plaintiffs
scertaio sum of money, to wit, the eum of §8.09,
weg more thaa three-cighths per centum above
te rate of seven dollars for the forbearing of
¢ hundred dollars for a year, and that for secur-
g e payment to the plaintiffs of the said sum
($391.91, s0 to be lent and applied upon the
wid debt as aforesaid, together with the said fur-
ger sum of $8.09 on the said third day of day
Jdiresaid, the said defendant Nelson G. Reynolds
&ould make his promissory noteat Whitby afore-
ad, the thirticth day of January, 1865, for the
rsmeut of the sum of 8400 to the order of the
itndunt John S. Sprowl three months after the
ate hereof, and that the defendant John S.
§prowl should endorse the same in blank for the
weemmodation of and as surety for the said
Yelsup G. Reynolds, and deliver the same to the
»d Nelson G. Reynolds, who should deliver the
ame to the plaintitfs, and that the plaintiffy
dould discount the same for the defendant Nel-
52 G. Reynolds at their said branch or agency
i Whitby aforesaid, and apply the proceeds
dereof wher so discounted in reduction of the
wid debt of $401.83, the defendant Nelson G.
Lesnulds agreeing to pay the balance of the said
kbt in cash as aforesaid. And it was stipu-
ated and required by the plaintiffs as a condition
o the said loan and discount, to which the said
Sdson G. Reyuolds was constrained to assent
14 did assent, that the said last mentioned note
3400 should bo made payableat the branch of
[=intiffs’ said Bank in the city of Toronto, but
¢ the same should be discounted by the plain-
% at the office of their said branch or agency
nWhitby aforesaid, expressly in order that the
Pintiffs might exact, retain and take a higher
wte of interect than the usual and lawful dis-
voot of seven per centum per aonum, to wit, in
ifition thereto three-eighths per centum on the
wount of the said last mentioned note, and cer-
“nother charges, under color and pretence of
ifremium or commission to defray the expenses
7 agency and exchange attending the collecting
d1he same, and so that the proceeds of the said
wtmenticaed note when so discounted should
tzeunt to only the said sum of §391.91, and for
2 gther purpose or reason whatsoever. And the
ifendants say that in pursuance of the said cor-
“rtand unlawful agreement the said defendant
Weon G. Reynolds thereupon at Whitby afore-
¥lmade his promissory note in writing, being
% promissory not¢ in the said declaration men-
“ned, bearing date tho 30th day of January,
1865, and thereby promised to pay to the order
* the defendant John'S. Sprowl, three months
vter the date thereof, at the branch bank of
Urntreal in Toronto, the sum of $300, and the
@i defendant John S. Sprowl, for the accommo-
‘o of and as surety for the defendant Nelson
§ Peynolds as aforesaid, endorsed the said note
b'ank, and delivered the same so endorsed to
i defendart Nelson G. Reynolds, who after-
wrde, to wit, on the 6th day of February, 1865,
uWhithy aforesaid, delivered the same to the
“tint’ffy to be discuunted as aforesaid; and that
2 further pursuance of the said corrupt and
=hbwful agreement the plaiatiffs a¢ their said [
""l_th oragency in Whitby aforesaid, afterwards ]
"%it, on the said 6th dny of February, 1865, |

discounted the said last mentioned note ty the
defendant Nelson G. Reynolds, for the said sum
of $391.91, as being the whule proceeds thereof,
which the plaintiffs, in further pursunnce of the
said corrupt and unlawful agreement, then and
there lent and paid over to the said Nelson G.
Reynolds, by crediting and applying the sume «n
account and in reduction of the said first men-
tioned indebtedness of $401.83 ; and the defend-
ant Nelson G. Reyneids then paid the plaintifts
the balance or remainder of such debt in cash,
together with subsequent interest thereon. And
the defendants say that the said note in the said
declaration sued on, and made at Whitby as afore-
said, was not donae fide payable at the city of
Toronto aforesaid, but should )ave been made
payable at the said town of Wlitby, where all
transactions in respect thereof took place, and
where it was discounted as uforesaid, but that
the same was made payable at Toronto aforesuid
by the express stipulation of the plaintiffs as
aforesaid under the corrupt and unlawful agree-
ment, and with the corrupt and unlawful inteut
and design of exa.ting, in addition to the said
rate of discount of seven per centum per anuum,
the s#id three-cighths per centum on account of
the said note aud other charges, under colur of 2
premium or commission to pay the expenses ot
agency and exchange attending the collectlon of
such note, and of thereby reserving, rcceiving
aud taking a higher rate of interest on the said
loan than the rate of seven per centum per
annum. And the defendants further say that in
so discounting the said note in the said declara-
tion mentioned, the plaintiffs did exact, recuive,
retain, and take, in addition to the said rate of
discount or interest of seven per centumn per au-
pum, & sum equal to and exceeding threc-eighihs
per centum on the amount of such note, amount-
ing together to wit to the said sum of $8.09. and
only leat and paid over as afuresaid to and for
the said defendant Nelson G. Reynolds, as the
proceeds of »aid note so discounted at the said
branch or ageucy of the plaintiffs at Whithy as
aforesaid, the said sum $391.91 and no muic;
and that the caid sum of $8.09 so agreed t. be
given and paid by the defendant Nelsun G Rey-
nolds to the plaintiffs for such loan as furhenr-
ance as aforesaid, and so received by the piain-
tiffs, and taken and retained by them on said
discount as afuresaid, cxcecds the rate of sceven
dollars for the forbearing of one hundred dolla.s
for a year, in contravention of the statute in such
case made and provided.

The trial took place at Whitby in October,
1865, before Draper, C. J.

The defendants began, and called the defend-
ant Reynolds as u witness for the other defen i~
ant. It wasobjected that both defendants having
juined in the plea, he was inadmissible, notwitli-
standing the decision in Moffutt v. Rolertson. 14
U. C. Q. B. 401, 1 Error and App. Rep. 45, Lut
this ubjection was overruled.

He swore that both he and the other defen lant
resided at Whitby : that the note sued upon nas
a rencwal of a former note dated 22nd uctuber,
1864, and one of a series of notes begiumung 1a
Mareh, 1863.

It was ohjected for the plaiutiffs that vuder the
form of the plen the defendants could not go
belind the note in question.  The learndd Chueg
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Justice ruled that they might shew an agreement
made before, and continued, under which the
present note was given.

In 1859 he eaid it had been arranged between
himself and the plaintiffy’ agent at Whitby that
be should have a standing credit at the bank,
giving notes endorsed by the defendant Sprowl ;
and the note of March, 1863, was given in pur-
sunnce of that arrangement. The note sued upon,
aud all the other notes, were made payable at
Toronto, not for his convenience, or at bis request,
but because the plaintiffs’ agent at Whitby re-
quired it, saying that it was a rule of the bank,
and he could not make the defendaut an excep-
tion, and asking the witnesses, ¢ How can you
espect tue bank to pay dividends at eight per
cent. and only get seven from you ” It was only
jn this way, the witness eaid, he could get his
notes renewed, and he paid them all by checks
drawn on his account at Whitby. He objected,
from time to time, to the expense arising from
this method of drawing the notes, as he had thus
to pay commission in uddition to the seven per
cent, but he had to agree to it or the plaintiffs
would not renew.

A person in the employment of the last withss
since 1859, confirmed this statement, snying that
the notes were not made payable in Torouto at
Mr. Reynolds’ instance: that he took the note
sued on to the plaintiffs’ banz: that there was
1o new understanding with respect to it, but it
was made payable in Turonto beeause he under-
stvod the plaintiffs would not discount it if pay-
able in Whitby: that the defendant Reynolds
kept no bank account in Turonto, and would bave
preferred to have the notes payable in Whitby:
that the witness told the plaintiffs’ agent there
sn, but he said it was the rule of the bank to
hwve tLe notes payable elsewhere than at the
pluce where they were discounted ; and baving
understood that such was the rale, the witness
wde all the notes be took to the bank payable
out of Whitby. The amcunt credited on the dis-
count of this note was 8391.31, the sum of $1.50
or lths per cent., being charged in addition to
the seven per cent.

The plaintiffs called no witnesses.

The learned Chief Justice directed the jury,
that 2uy agreement by which a bank stipulates
to reccive more than 7 per cent. by way of dis-
count or interest is usurious, and the question
was whether they required aud insisted on getting
more under some colour, or pretence, or device,
by which the transaction assumed a shape appa-
rantly legal, though in reality a cloak for taking
una e than 7 per cent. : that though there was no
evideuce of any agreement in relation directly to
the note sued on, yet if they found an agreement
preved which was intended to apply to all notes
given on the defendaut Reyncelds' account, and
that this nute was made under it, they might

reat such agreement as applying to it: that if
this was an ordinary transaction, in which the
note for the convenience or advantage, or even
at the request of, the maker or endorser, was
made by the defendant Reynolds, payable at To-
ronto, and taken by him to be discounted hy the
plaintiffs’ agent, then the 5th section of the act,
Consol. Stat C. ch. 5& legalized it, and the
charge of § per cent. on this note wag proper;
but if the paintiffs, as a coundition of opening an

account at their agency at Whitby with the ge.
fendant Reynolds, by discounting notes at Wiy
drawn there and endorsed by a resident there,
insisted on getting the §ths per cent. in ady.
tion to the 7 per cent., and in order to give tne
trans. ~tion a legal colour inbsisted the notes
should be made payable at Toronto, and e
defendant Reyuolds agreed to this in order g
get & running credit with the plaintiffs, then the
plea was proved aml the transaction void; and
that the evidence, if fully believed, was enough
to warrant a verdict for the defendants. They
were reminded that the evidence of Reynolds wag
not applicable to his own defence, but ouly t
that of Sprowl.

The plaintiffs’ counsel objected to this charge,
that if no more than 7 per cent. and §ths 1 o
cent. had been taken, the jury should have ven
directed that the bank were entitled to iosst
that the nutes should be drawn so as to sffurd
them that.

The jury fouund for tho defendants.

M. C. Cameron, Q. C., obtaived & rule a:si fur
a new trial, the verdict being contrary to law and
evidence, and for misdirection, and the receptiun
of .improper evidencc—which seid misdirectin
was in telling the jury that if the plaintiffs re-
fused to discount the notes of the defendant,
Reynolds, uvless made payable at some other
place than the place of discount, in order tha
the plaintiffs might obtain a greater rawe of in-
terest than 7 per cent. by chargiog & commission
of one half per ceat., though allowed by lawto
charge and receive such one half per cent. a
notes payable for the convenience of the cus-
tomer ata place other than the place of discount.
and the note sued on was made payable at
Toronto for the purpese of emabling the plain-
tiffs to obtain & greater rate of interest than
sev.  per cent,, through or under color of such
commission, and not for the convenience of the
defendant Reynolds, the note sued on was void,
and the defendants were entitled to a verdict,
and in pot telling the jury that as the note sued
on was payable at Toronto, and was n-esented
there for payment and protested, and oo greater
rate of interest was reserved than seven per cent.
and the commission allowed by law to be take
on notes so payable, the note was valid, and the
plaintiffs entitled to rocover ; and in not telliyg
the jury there was do evidence to support the
plea, or to shew that there wae in refereuce to
the note sued on any such corrupt agreement a3
that pleaded. And which said reception of in-
proper evidence was in permitting the defendant
Reynolds and the witness Nourse to speak of the
agreement entered into between the defendant
Reynolds and the plaintiffs in the year 1839;
and in allowing the defendant Reynolds to give
evidence at all for the defendant Sprowl, be
baving jeined in the samo plea as Sprowl, and
was thereby proving his own defence; or why
sgid verdict as agaiost the defendant Reyunolds
should not be set aside, and a new trial had
between the parties, on the several grounds
aforesaid.

C .S ;Patterson and Rohert A. Harrison shewed
cause, citing Whatlock v. Underwood, 2 B. &C.
158 Withall v. Hasterman. 2 Camp. 179; Dasis
v, Hardacre, Ib., 375; Hammett v. Yea, 1 B.&
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i 144, 153, note (a); Matthews qui tam v. Grif-

the, Pea, N. C. P. 201 s Marchant v. Dodgin, 2
0re & 8¢. 632 ; Chy, Con., Ed. 1863, p. 613;
°ffutt v. Robertson, 1 App. Rep. U. C. 459;
m:fl"ier v. Baker, 1 M. & 8. 56; Meagoe v. Sim-
§ o M. & M. 121; Bradbury v. Holton, 6 0.
O"éjbg Massa v. Dauling, Str.1243; Peachy v.
U Olcgl;t%n, 7 Iglsod. 3\3 Hamilton v. Holcomb,
g pa” P. 88; 8. C.in Appesl, 2 App. Rep.
v L. N Cameron, Q C., contra, cited Fox quitam
¢ feeling, 2 A. & E. 690; Perring v. Tucker, 4
Y WP..TO; Seale v. Evans, 7 C. & P. 693 ; Tate
Ca ellings, 3 T. R. 531 Commercial Bank v.
Meron, 9 U. C. C. P. 878,

w‘i‘t\h(hmn, J., delivered the judgment of the

dirwe.thi“k the plaintiffs fail to shew any mis-
h::‘}mll or reception of improper evidence at

Yy ® do not see that we can narrow either the
oldl}te or the decision of our Court of Appeal by

A g that the maker and endorser cannot be
s Mined each for the other unless they plead
(opamtely, Their joining in a defence common
"ibil(i):h does not alter the rule as to their admis-

delt was, we think, impossible to reject the evi-
Yoy e as to what took place at the bank agency
e e‘;ec\‘-_mg the making of previous notes, how-
an 8light might be the connection between them
exigy de note sl.led~ on, if any reasonable ground
‘hu? for believing that all the notes, including
taq 'L question, were affected by any general
erstanding as to their place of payment.

N the main question we think the issue had
gl left to the jury, whether the note was
lhn lu its actual form under some contrivance
me part of the plaintiffs by means of that

to obtain unlawful and usurious interest,

gi(‘ne do not concur in the plaintiffy’ construc-
heen"f the statute to the extent to which it has
the c‘“l‘ge_d—_nm_nely, that the right of charging
fecre ‘Mmission is wholly unqualified, and unaf-
ont ; by any suggestion that the place of pay-
tif, a‘S hot bond fide, but contrived by the plain,
ing, 8 2 pretext and color for charging more
&t than the law allows.

a :uthlpk the bank is not called on to make
o'y Quiry as to the place of paymeunt of a note,
ch%eg the parties seeking for discount have
fu”y“ o make it so payable. They may law-
Swp r*"-““me that the parties concerned bad their
difg, €asous for selecting a place of payment

N
%un:m from the place of making or of dis-

Oy
Top,

pr‘,:”j]el' should we consider it any evidence to
thoy,y Uch 4 defence as the defendants here have
of 115 ! Proper to set up, that officers or agents
Neferr ank had been heard to say that the bank
fop eed discounting paper payable elsewhere
OunteXpress reason that on such paper the
eqs '8 could by law charge a higher rate of
ati Or a statutable commission. Such a
‘ble, be‘l(m we regard as perfectly unobjection-
'Ng merely an avowed preference for one
tegotiable security over another.

vi’:‘e\ligible distinction seemas to us to lie
€ that the note is made so payable at

fmc

. he
' Pre

the instance of or by the contrivance of the bank
authorities, who, aware that the note would
otherwise be made payable at the place where it
is offered for discount, suggest, or manage, or
contrive to have it made payable elsewhere,
solely for the purpose of obtaining the usurious
interest, which in such cnse ceases to be a statu-
table commission and becomes mere usury.

As before remarked, the bank have a right to
assume that all notes offered for discount are
drawn and payable as the parties thought praper
to frame them. No enquiry isnecessary, and no
presumption should, we think, arise that the
bank had so required them to be drawn.

Much confusion often arises from a common
practice in this country of taking notes for dis-
count not, as in the proper course of business,
from the party whose name appears last thereon,
and who is legally held to be the holder under
prior parties, but taking them from the maker,
who brings them back a8 endorsers, and tries to
have them discounted.

The last endorser’presenting a note suggests an
ordinary business transaction. He offers to the
discounter a security importing a good title in
himself as a holder for value. The maker of an
endorsed note offering it for discount suggests no
such business transaction, but rather a mere
attempt to raise money by accomodation endorse -
ments.

It is possibly from this course of idealing that
questions may arise as to the reason why notes
are made payable in any special form in cases
like the present. Between ;the bank and the
holders of boud fide paper tendered for discount
8 question like this would perhaps never occur.

We may add that the mere fact of parties who
intended to apply for discount thinking that the
bank would prefer to negotiate paper payable
elsewhere as being more profitable, and for that
reason 8o drawing these papers, ought not in our
judgment to invalidate the traneaction  To sus-
tain this defence we think proof should be given
that the provision for payment to be made else-
where was the act or contrivance of the bank,
for the especial purpose of obtaining usurious
interest under color of & lawful commission.

It is to be hoped that the legislature will place
this important question beyond doubt, as well in
the interest of legal certainty as of commercial
morality. The experience of years has proved
too ‘clearly that persons will always be found
ready to borrow money upon any terms, and
afterwards to refuse payment on any ground,
with or without merits, that the ingenuity of
counsel may suggest.

The point involved in this case being one of
great importance, possibly understood in a clearer
light after the elaborate discussion it has elicited,
we think the plaintiffs may, on payme.it of costs
within one month, be allowed the opportuunity of
taking the opinion of another jury. In this
view we abstain from any further remark on the
evidence adduced.

New trial on payment of costs. (a)

(a) This case was decided lastterm. On asecond trial the
plaintiffs obtained a verdict, which was not moved against
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Certiorari—Nolice—Practice.

Bofure applying for a certiorari to remove a conviction con-
firmed by Quarter Sussions, nutice of the application must
be given to the chairman and his associates, or any two of
thete, by whom the order afirming such conviction was
made; and where a certiorari had been obtained without
such notlee, and a rule nist obtaine 1 to quash such con-
vittion and order, the certiorars was got aside.

. [Q B, E.T., 1866,

J. 4. B yd obtained a rule during last Hilary
term, calling on the defendant to shew cause
why a writ of certiorari which had issued to
remove & conviction in a matter of appeal to the
Court of General Sessions of the Peace for the
County of Oxford, werein the defendant -was
appellant and one Thomas Cowan respondent,
and the order therefor, and the allowance thereof,
and all proceedings had thereunder, should not
be quashed with costs ; and why a writ of pro-
cedendo should not issue, &c., on the ground,
among others mentioned in the rule, that the
order for the certiorari was granted ex parte, and
in the first instance without cause shewn, and
that the writ was ordered to issue improvidently,
it not been shewn to the presiding judge in cham-
bers that notice of sush application was given to
the chairman of the Court of Quarter Sessions
and his associates.

It appeared that the defendant was convicted
in August last, before three of the justices of the
county of Oxford, of having assaulted one Cowan,
a Division Court bailiff, while in th: discharge of
his duty, aud sentenced to a fine of $12 and $8
86 costs: that the defendant appealed to the then
vext Court of Quarter Sessions against such con-
viction: that the appeal was heard and tried in
September last, at the Sessions, and the convic-
tion affirmed, and the defendant ordered to pay
the costs of the appeal.

On the 15th November last the defendant ap-
plied for and obtained a writ of certiorari, ad-
dressed to the chairman of the Quarter Sessions,
commanding him to send to this court a certain
conviction found and pending in the Court of
General Quarter Sessions, &c., in a certain mat-
ter of appeal between the defendant appellant
and Cowan respondent, and all things touching
the same. QOn the 20th of November the chair-
man returned in obedience to the writ the con-
viction and the order of the Court of Quarter
Sessions, confirming the conviction and ordering
the defendant to pay the costs and charges of the
appeal. The caption stated the order to have
heen made by the chairman and James Kintrea

~1 Wm. Gray, justices. It appeared also that

n the ex parte application for the certiorari the
only notices filed by the defendant were notices
served on tho convicting justices, Messrs. Free-
man, Lardon and Mums, and that no notice was
served on the chairman of the Quarter Sessions,
or any two of the presiding justices before whom
the appeal was tried and the conviction confirmed,

Iu Michaclmas term last, Robert A. Harrison
obtained a rule (on reading the certiorari and the
return thereto, &o.), calling on the couvicting
magistrates and Cowan, the complainant, to shew
cause why the certiorari should not be quashed,
on various grounds, and why the ovder of the
Court of Geueral Quarter Sessions, afirming the
conviction with costs, should not be quashed, on
grounds also mentioned in the rule.

——— e g + -

|

|

Both rules came on for argument together,
DBoyd supporting is own rule, and shewing caugs
against Mr. Harrison’s, and the latter shewing
cause against Mr. Boyd's rule, and supporting
his own.

Boyd, in support of the objection for want of
notice, cited The Queen v Inkabitants of Chart-
worth, 5 Q. B. 201 ; Phe Queen v. Inheobitunts of
Glilberdike, Ib. 207 ; Rer v. Rattislaw, b Dowi,
639; The Queen v, Inhabitants of Darton, 141,
J. M. C. 41; Rex v. Justices of Neuwcastle, Dra.
Rep. 121; Victoria Plank Road Co. v. Simmons,
156 U. C. R. 303; The Queen v. Watson, 7 C.P.
495; Regina v, Petermun, 23 U. C. R. 516.

MoxrisoN, J., delivered the judgment of the
court.

Several objections were taken and argued on
both rules, but the only one necessary for our
decision i3, whether the notices required by the
13 Geo. II. ch. 18, sec. §, of the intended appli-
cation for the certiorari ought to have been mven
to the justices by and before whom the order of
Sessions was made.

We are of opinion that such notices were neces-
sary. The 5th section of the statute enacts that
no writ of certiorari shall thenceforth Le granted,
issued forth or allowed, to remove any conviction,
order, &c., mada by or before any justice or jus-
tices of the peace or the General Quarter Scs-
sions, &c., unless it be duly proved upon oaih
that the party suing out the same hath given six
days notice therco in writing to the justice or
justices, or anr two of them (if so mauny there
be), by and sefore whom ssch conviction &ec.,
shall be so r.ade, to the end that such justice, or
the parties therein concerned, may shew cause
against the ssuing or granting the said certivran.
Hero the certiorari granted was to remove 2 con-
viction and an order of the Sessions confirming
the conviction, with a view of having both of
them quashed. No notice of such application
was served on tho justices or any two of them,
by and before whom the order of Sessiuns was
made. It is gettled by many decisions, upon the
language of the statute, as well as frum the
reason of the thing, that in cases like this the
Jjustices actually present when the order of Ses-
sions was made, should be called upon to con-
sider whether or not they would oppose the issu-
ing of & certiorari, or, to use the words of the
statute, to the end that they or the parties therein
concerned may shew cause against the grauting
of the certiorari ; and it has been held that where
o rule nisi for a certiorari has first been taken vut
and served on the justices,. and a rule absolate
obtained for issuing the writ, that such a pro-
ceeding is not notice to the justices, and in such
& case the court have quashed the certivrar: upon
motion to do so.—Rex v. Nicholls, 5 T. R. &81,
n; Rex v. Rattislaw, 5 Dowl. P. C. 539.

This court, in The Queen v. Peterman, 23 T. C.
R. 516, the converse of this case, where it
appearcd that notices were only given to the
justices presiding at the Sessions who confirmed
the conviction, discharged the rule to quash the
couviction and the order of Sessions, Lecause uo
notice of the application had been given to the
convicting magistrates.

At first we thought it wes not competent to
the respondent in the appeal to object tu the
want of notices to the justices of the Sessions;
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tutin the case of Rex v. Rattislaw, above cited,
that peint was before the court, and Patterson,
1, saie, in giving judgment : “ I cannot tell but
that they, the justices, may be injured, and may
pave wished to support their own order. How-
ever, the objeotion being brought under the notice
of the court, I am hound to deal with it.”

In Bex v. Wakefield (1 Burr.488) Lord Mansfield
held thatif the certiorart issued improvidently,
though the return was filed, it would be super-
seded and the return taken off the file. In Cor-
ter’s Crown Practice, p. 58, it is said that if the
certiorar: has been obtained by misrepresentation,
or was issued illegally or improvidently, the court
may set it agide. So, in Paley on Convictions,
p.374: < If upon examinatior, it appears that
the certiorari issued improperly it may be super-
seded, even after the retura has been filed, and
the return may be taken off the file.”

We are, therefore, of opinion that the objec-
tion of want of notice must prevail, and as a
cnsequence the rule obtained by Mr. Harrison
to quush the certiorars and the order of Sessions
¥ill be charged with costs.

Discharged with costs.

THE QUEEN V. STEWART.

C. 8. U. C. ch.123—Form of order and judgment,

1ho form of order given in the schedule to Consol. Stat. U.C.,
ch. 123, ¢respecting the costs of distress for rents and
pemalties not exceeding $80,) states the unlawful charges
to have been taken from the complaivant, * under a dis-
tress for (as the case may be).”  Held, sufiicient to say “a
distress for rent,” and that it was unnccussary to state
fuch reut to have been under $80, in order {o shew juris-

diction.
[Q. B, E. T, 1566.]

Robert 4. Iarrison obtained a rulc nisi, which
wis drawn up on reading the writ of certiorari
issued herein, and the return thereto, and the
two several orders and judgments thereto annex-
ed, calling upon the complainant and the two
jutices to shew cause why the said “orders and
jrigments should not be quashed, upon grounds
meutioned in the rule, among others, that the
orders, &c., do not on the face of them shew
jurisdiction ; in this, that it is not shewn that
the rent distrained for did not exceed $80; that
the said orders, &c., do not on the face of them
:;Mlnpl? with the form given in the statute in that

ehali.

The orders returned and aunnexed to the writ
of certiorari were as follows : —

ProvicE oF Canapa, In the matter of com-
Usiten Couxries oF }plaint of Jobn Dvel
Lasakk axp RexFRew. ) against John Stewart,
for the breach of the provisions of the Consoli-
dated Statutes for Upper Canada, entitledan act
especiing the costs of serving distresses for
small rents and penaities; We, Robert R. Smith
and Audrew W. Bell, two of her Majesty’s jus-
tiees of the peace for the United Counties of
Lanaik and Renfrew, do order and adjudge that
the said Juhn Stewart shall pay to John Doel the
fum of twenty-one dollars and fifty-four cents,
83 compedsation and satisfaction for unlawfal
tharges and costs levied and taken from the said
Jobn Duel under a distress for rent, and the fur-
ther sum of twelve dollars and sisty-five cents
for costs in this complaint. Given under our
bands anlseals, thin 27th day of May, 1865. To

which was appended the signatures and scals of
the two justices. ,

The second order was in the same words, only
differing in amounts.

Richards, Q. C., shewed cause.
Robert A. Harrison supported the rule.

Morrison, J., delivered the judgment of the
court.

We are of opinion that this rule should be dis-
charged.

The only question for our decision is, whether
the orders on the face of them are valid; and in
pursuance of the statute. They correspund ver-
batim with the form given by the act, Consil.
Stat. U. C., ch. 123, and which form, by the 10th
section, it is imperative in the justices to fullow;
but it is objected that the particulars of the
offence are not set out after the words ¢di tress
for;”” that the order does not shew that the dis-
tress was for a sun. within the statute, or for nut
more than $80; and it was argued that the words
(**as the case may be,””) pointed to those parti-
culars being inserted. We cannot take that view
of the case, or come to the conclusion that such
was the intention of the legislature.

The statute begins with enacting, in the first
section, that no person making any distress for
rent, or for any peaalty, when the sum demanded
and due does not exceed $80, in respect of such
rent or]penalty, &ec., shall take from any person,
&c., any other costs than such as are set forth in
the schedule to the act; and by the seccnd sce-
tion, if any person offends against any of the
provisions of the preceding section, &c., the
offender shall be ordered and adjudged to pay to
the party aggrieved treble the amount of the
woney unlawfully taken. And by the tenth sec-
tion, the orders and judgments on such complaints
shall be in the form in the schedule annexed to
the act.

This statutable form begins by reciting the
complaint of A. B. against the defendant for the
breach of the provisions of the statute, the titlo
of which is set out. These provisions are only
applicable to distresses forrent and penalties not
exceeding $80. It then states the adjudication
of the justices, and the sum awarded as comnpen-
sation for unlawful charges, &c., taken from the
complainant, * under & distress for (as the case
may bé),” i.e., for reat, or for a penalty, sim-
pliciter.

If the legislature intended otherwice, we should
fiad the words that are usually inserted in such
forms, such as: (hereby specify the offrrce,) or
(state shortly the offence), or, as in the statute
respecting the duties of justices in relation to
sumuary convictions (‘¢ stating the facts entitling
the complainant to the order, with the time and
place when and where they occurred.” —Consol.
Stat. C., ch. 103, schedule K. Such expressions
would be clear, and would leave po doubt as to
what was meant, but the use of words, ¢ (s the
case may be,)” dircct in our judgment the incer-
tion of the mere words specifying the kinl of
distress—rent or penalty. The object of the
legislature was to have a simple, short and con-
cise form, and it would be hard indecd if the
Jjustices should be held to bave acted illegally ir
following 'the form in the very words of the
statute. If wo were so to hold, the act itseif,
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a8 gaid by Baron Parke in a like case, would form
only a snare to entrap persons.

During the argument it was suggested that it
wag contrary to all precedent, and thut the legis-
1ature never could havo intended thut the order
should not shew on its face that the justices had
Jjurisdiction, by stating that the rent did not
exceed $80 ; but on looking at the English act 57
Geo III, ch. 93, from which our act w8 taken,
(our legislature including within its provisions
dixtresses for rent) the form is identical with the
order made by the justices in this case.

We are therefore of opinion that the objections
taken to theseorders are unfounded, and that the
rule should be discharged. )

Rule discharged.

DONNELLY ET AL. V. STEWART.

Held~sfirming the judgment of the County Court, and
followinz McPherson v.” rorrester, 11 U. C. Q. B.362—that
an action would not lie in a County Couct upon a Divi-
slon Court judgment.

Q. B, E. T., 1866.]

Arpeat from the County Court of the County
of Hastings.

‘This was an action brought on a judgment
recovered in the ninth Division Court of the
County of Hastings.

At the trial it was objected that the action
would not lie, and upon this objection the learned
Jjudge made a rule absolute in term to enter a
nonsuit, holding the case to be governed by
Mc Pherson v. Forrester, 11 U. C. Q. B. 862.

The plaintiff thereupon appealed.

Ponton, for the appellant, cited Williams v-
Jones, 13 M. & W. 628: Reynolds v. Lulmon, 2
Q. B. 644; Adams v. Ready, 6 H. & N. 264;
Slater v. McKay, 8 C. B. 556 ; Albon v. Pyke, 4
.\\3.)& G- 421 ; Cates qui tam v. Knight, 3 1. R,
442

Hector Cameron, contra, relied on McPherson
v. Forrester, 11 U. C. Q. B. 362; and Berkeley v.
Elderkin, 1 B. & B. 806.

Hagarty, J, delivered the judgment of the
court,

The chief point raised on this appeal is whether
an action can be brought in the County Court on
a Division Court judgment. This coert, in Me-
LPherson v. Forrester, 11 U. C. Q. B. 362, decided
in 1858, on demurrer, that an action would not
lie on a Division Court judgment, and the lan-
guage equally points to any bigher court (ase. g.
the County Court,) as to the superior courts.

This case was not appealed, aud has appareat-
ly remained uunquestioned tbirteen years. As
our decision in this appeal is final, we may not
be necessarily bound by the case cited, but we
should not depart from it except on the strongest
grounds. There it was held that the provisions
of the Division Court Acts for enforcing judg-
ment would be interfered with if the plaintiff
there could at once go into a higher court and
sue on the judgmeunt. The court relied much on
the decision in Berkeley v. Elderkin, 1 E. & B.
808. Some of the reasons there given may not
exactly apply to our execution process against
goods in Upper Canada; but Lord Campbell
poiuts out one ground common to both systems:
¢ Section 100,” (like our section 170, Cousol.

Stat. U. C., ch. 19), ¢ enacts ¢ that it shall be
lawful for the judge. &ec., if he thinks fit, whe.
ther or not he shall make any order for the con.
mittal of the defendant, to rescind or alter any
order that shall have been previously mads
agaiost any defendant so summoned before him,
for puyment by instalmonts or otherwise, of any
debt or damages recovered, and to make any fur-
ther ov other ordez, either for the payment of
the whole of su.n debt, or damages and coste,
forthwith, or by any instalments, orin any other
manuer, a8 such judge way think reasonable
and just.’ Thie sbews,” he says, ‘¢ thut thereis
nothing in the nature of a final judgment in the
Counnty” (Division) * Court. The jadge has still
jurisdiction over this very judgment on which
this action is brought. He might now rescind or
alter it, and make & new order to pay by inshl-
ments, or at any other time. That power given
to the judge would be defeated if this action lay.
* % T rejoice that we are able to come to this
conclusion by the established rules of law; fur
there can be no doubt that it is most desirable
that such actions should not'lie, * * Wher
new rights are given with specific remedies, te
remedy is eonfined to those specifically given.”

Auother section of our act, 108, a_lluws the
judges in case of sickness or other sufficicut cause
to suspend or stay & judgment.

There seems no doubt that a defendant sucl
in the higher court, would lose several dmportant
advantages allowed him in the Division Courts.

We are not prepared to dissent from the reaso-
ing of this English case, followed as it was by
this court ; and we dismiss the appeal with costs.

Appeal dismissed, with cosls.

GrivMy v. FIsoner.

New trial—"Verdict under £20.

The rule that & new trial w1l not be granted where th
verdict is tuder £20, though against evidence. refers 1
the amount of the verdict, independent of any suiw pau
into court. .

Where, therefore, the verdict was for $84, exclusive of $10)
pald into court, and a new tt;l“l could fhavg &co{'ulg;‘{u:d

y ourt rofuse! nierfere.
only on payment of costs, the cour! O T 1800
Britton applied for a rule calliog on the pla'n-
tiff to shew cause why there should not be  nes
trial; on two grounds—first, the insuﬂi:l_ency of
the evidence given at the trial for certain pur-
oses ; and, second, on affidavits.
¥ ’ ' ’ Cur. Adv. Vill.

Dearez, C. J., delivered the judgmeot of the
court.

Looking for the moment no further than the
affidavits, I should readily concur in granting
the rule, and (unless a satisfactory answer w1
given) in granting 8 pew trial. .

But there are other cousiderations waich e
not be overlooked. The defendant was in court
when this cause was called on for trial, a0l
though aware that none of his own witnes\s
had arrived, resolved to mako no application
postponement. He explains that be h‘:x‘d no
idea that the plaintiff was about to call one Telgh:
mar as & witness, who, 0s some of the affi lavis
represent, is very hostile to him (defendnnt), and
whose evidence appears to have maiuly contrid-
uted to the verdict being as large as itis; bu
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this is not in itself a reason sufficient to repel the
efiect of the trial being allowed to proceed with
defendunt’s concurrence.

Then we have the amount of the verdict, which
isonly ¥84 1%, exclusive of $100 paid into court.
The Englich rule is that where the verdict is
under £29 (sterling) the court will not graut a
pew trial, though such verdict is against evi-
dence. The case of Bryan v. Phillips, 8 Tyrw.
181, 1Cr. & M. 26, is very much to the pur-
pose, where in assumpsit the pleas were non
sssumpeit, and & tender of £12 10s., and the
verdict was for defendane on the tender, and for
ibe plaintiff on the other issue, with £19 10s.
dasmages in addition to the £12 10s, It was
pressed on the court that in effect the plaintiff
recovered more than $30, and so was not within
the rule as to ££0. But the court said the de.
fendant was only liable to pay £19 10s. on the
verdiot: that the principle of the rule was that
in the absence ol misdirection the defendant
vould have to pay costs, and that the courts
made & rule noi ¢~ wreit a pew trial when the
verdict was 1ot <ha- .0, unless in a case where
they could gt.nt it without costs. Bevanv,
Jones, 2 Y. & /. 264, is to the same effect.

We could . ot granta new trinl in this case
except on payment of costs, as the whole qnes-
tion is one of evidence, wherefore, we think,
there should be no rule,

Rule refused.

Ross v. GRANGE, SHERIFF.
Action for not levying— Destruction of goods by fire—
Pleading.

Declaration. against a sheriff for not oxecuting a fi. fa,
alleging that there were goods out of which he could have
levied the money endorsed. but that he did not levy the
same.  Plea, that befu.e he could by due diligence have
levied the moneys the goods were destroyed by fire.

Hdd, on Qemurrer. plea bad, for levying iocludes sefzure and
sale, and consistently with the plea the goads mizht have

heen destroyed in defendant’s custody ufter seizure, in 1

which case he would be liable.
[Q B, E. T, 1866

ActioN against the Sheriff for not levying
under a fi. fa.

The declaration was in the ordinary form,
sverring that at the time of the delivery of the
f- fa. to the defendant divers goods and chattels
of the judgment debtor to the amount of the
moneys endorsed and directed to be levied, were
in the defendant’s bailiwick, and that he, the
defendant, might and could, and ought to have
levied and made thereout the money and interest
endorsed on the snid writ, yet he did not mor
would levy the said money, but made default in
the ezecation of the said writ, whereby, &c.

To this the defendant pleaded that he did pro-
ceed to execute the said writ, and did endeavour
¥ith all rersonable diligence to levy the money
an.d Interest on the said writ endorsed, as by the
eaid writ he was commanded to do; and that
after the delivery of the said writ to the defend-
int, 85 in the declaration alleged, and before the
defendant could by due diligence have levied the
moveys and interest on the sail writ endorsed,
the said goods were destroyed by fire.

Demurrer, on the fullowing, among other
grounds :—

1. Because the said plea does not state that
the defendant endeavoured to seize the eaid goods
and chattels, and that before ho could by dub
diligence have seized them, such goods and chat-
tels were destroyed by five.

2. Because the same plen is ambiguous and
uncertain, in that it only states that the goods
in the declaration mentioned were destroyed by
fire before the defendant could by due diligence
have levied the moneys and interest on the said
writ endorsed, and does not state whether the
said goods were 8o destroyed before the defend-
ant could by due diligence have scized and taken
the same in exccution under the said writ.

McMichael, for the demurrer, cited Drewe v.
Luinson, 11 A, & E. 529 ; Sly v. Finck. Cro. Jac.
514; Barrow v. Bell, 5 E. & B. 540; Playfair v.
Musgrove, 14 M. & W. 246; Mildmay v. Smith,
2 Saund, 343.

C. Robinson, Q. C. contra.

Morrisoy, J. delivered the judgment of the
court.

The question turns upon the meaning of the
words ‘‘have levied the moneys and interest
endorsed” in the concluding part of the plea.
The case of Drew v. Lainson, 11 A. & E. 588,
shows that those words include two acts on the
part of the sheriff, a seizure of the goods and a
sale; and our C. L. P. Act, sec. 253, prohibits
the sale of any goods seized by the sberiff under
an exccution until after eight days public notice,
8o that before a sheriff can levy moneys under
a fi. fa. goods there must be a seizure, and at
least eight days intervening,.

It is quite counsistent with the plea that the
defendant had seized the goods meuntioned in the.
declaration, and that while they were in his cus-
tody they were destroyed by fire. If the sheriff
seize goods he is lisble for them, no matter what
becomes of thew, and whether be sells or not the
Jjudgment debtor after a seizure is dischaiged as
to the plaintiff, and he is not liable to a second
execution, and he may plead the taking iu dis-
cbarge of himself.—~Bac. Abr. ¢ Execution” D.
agd cases cited—OClerk v. Withers, 2 Ld. Raym,
1074.

Judgment for the plaintiff on demurrer.

COMMON PLEAS.

(Reported by S. J. VANKOUGHNET, Esq.. M.A., Barrister-at-
Law, Reporter tothe Court.)

Brasn, Qur Tax v. TAGGART.
Action_against Justice of Peace for a p nully—Con. Stats,
U. C. ch. 123, sec. 2—County Court jurisdiction to iry.

The County Courts have now jurisdiction (under Con.
Stats, U. C ch. 124,sec 2) to try an action for a penalty
against a Justice of the Peace, whers the penalty
claimed does not exceed $80.

[C. P, E.'T., 1868.)

Appeal from the County Court of the County
of Frontenac.

The action was gui {am against a Justice of
the Peace for not returning a conviction, claim-
ixlz]g t}‘;i penalty of $80, under Con. Stats. U. C.
ch. 124.

The defendant pleaded, Never indehwted by
statute, on which issue was joined.
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At the close of the plaintifi’s case the defen-
dant’s counsel moved for a nonsuit on the ground,
among others, that the County Court had no
Jurisdiction to try & qui tam action under the
above statute. :

The leatned judge overruled the objection, and
the jury found a verdict in favour of the plain-
tiff for the amount claimed.

Again~t this verdict the defendant moved in
the following term, on the same ground asg that
taken at the trial, and the learned judge, feeling
himself bound by the decision of O'Reilly qui
Zim v. Allan, though in fact dissenting from it,
male absolute the rale nisi to enter a nonsuit.

From this julgment the plaiotiff appealed.

Robert 4. Hurrison, for the appeal, cited
Lawford v Puartridge, 1 H. & N. 621; Powley v.
Whitehead, 16 U. C Q B. 589 ; Campbell v. David-
son, 19 U. C. Q. B. 222; Con. Stats. U. C. ch.
124, sec 2; ch. 15, sec. 1; Con. Stats. C. ch.
5, sec. 6. subsec. 17; O'Reilly ¢ t. v. Allan,
11 UC QB. 411; IHaight v. Mclnnis, 11 U.C.
C. P. 518.

John Patterson, coutra, reforred to Espinasse
on Penal Actions, and Con. Stats. U. C. ch. 15,

sec. 16, sub-sec. 5.

Ricuarns, C. J., delivered the judgment of
the Court

Since the decision of the case of O'Reilly qui
tam v, 4llun, 11 U. C. Q. B. 411, the statute for
recovering penalties similar to those which this
activn was brought to recover has been some-
what changed in the consolidation, and in lock-
ing at the change and considering it in connec-
tion with tl.at case, and the case of Medcalfe v.
Widd ficld,'12 U. C. C. P. 411, we think we
may properly hold that County Courts have
Jjmisdiction in Upper Canada to try actions for
peualties under the Con. Stats. (22 Vie. ch. 124.)

The statute 4 & 5 Vic. ch. 12, sec. 2, after
declaring  that under certain circumstances
Jjustices shall furfeit and pay the sum of twenty
pouns, together with full costs of suit, pruceeds
as fullows, “ to be recovered by any person or
persons, who suc for the same by 4ill, plaint or
informa‘ion, in any Court of Record in Canada
West.”

The portion of the Consolidated Act referring
to the same procceding reads thus: *¢ To be re-
covered by any person, who sues for the same,
by action of debt or information, in any Court
of Record in Upper Canada.

Toder section 81 of the Law regulating Elec-
tions fur Members of Parliament (Con. Stats. C.
ch. ) a penalty of §100 is imposed upon the
keepor of a public-house who neglects to close
it as required by that section ; and section 87 of
the sume statute enzcts that all ¢ penalties im-
posed by this sct shall be recoverable with full
costs of cuit by any person, who will sue for the
tame, by action of dcbt or information in any of
Her M .jesty’s courts in this Province having
competent jrvisdiction.

At the time O'Reilly qui tam v. Allen was
decided, the jurisdiction of the County Court,
wag ne. frecisely as it is now. Then the juris-
dictios was confined to dcbt, covenant or con-
tract, to the amount of £50, and to dabt or
contract, when the amount was ascertained by
the signature of the defenlant, to £100; and
algo in all matters of turt relating to personal

chattels, where the damage should not exceeq
£30, and where the title to land should not be
brought in question.

Under the County Court Act now in force,
subject to certain exceptions, (such as actions
when the title to land is brought in question, or
in which the validity of any demise, beques,
&e., under any will or settlement is disputed, ¢r
for libel or slander, or for criminal conversatign
or seduction, or an action against a Justice of
the Peace for anything done by him in the exe.
cution of his office, if he objects thereto), the
County Courts have jurisdiction in all persons
actions where the debt or darnages claimed dus
not exceed the sum of $200; in all causes o
suits relating to debt, covenant and contraet, to
8400, when the ~mount is liquidated or ascer-
tained by the act of the parties, or by the
signature of the defendant; with certain. provi-
sions relating to bail-bonds and recognizances of
bail, &c.; and in all cases unprovided for, the
general practice and proceedings in those courts
i3 to be the same as in the Superior Courts of
Common Law.

The Interpretation Act (Con, Stats. C. ch. 5
see. 6, sub-sec. 7) provides, that when no other
Jjurisdiction is given or furnished for the recovery
of pecuniary penalties, they shall ¢ be recover-
able, without costs, &c., before any court having
Jj. risdiction to the amount of the penalty in
cases of simple contract.”

The authorities reforred to in the case of
O Reilly qui tam v. Allan seems to sustain the
conclusion arrived at by the court. The learnel
chief justice, in concluding his judgment, mekes
special reference to the proceedings mentioned in
the then County Court Act, being by «Lil,
plaint or information,” ncne of which were the
ordinary and appropriate methods of procecding
in the County Conrt.

The case of the ApothecariesCompany v. Bur,
5 Ex. 868, was not referred to in that judgment.
That was an action to recover a penalty of £20,
and under the statute all peoalties and furfeitures
exceeding £5 could be recovered in any of His
Majesty’s Courts of Record in England anl
Wales. The action was brought in the County
Court, which was authorised to bold ¢-all pleas
of personal actions when the damage claimel
was not more then £20, whether on balance of
account or otherwise.” The Court or Exchiequer
refused a prohibition. The ground of want of
Jjurisdiction to try it as a personal action was ot
raised, the ground on which the prohibitivn was
sought being, that the action was brought in such
a form that four penalties of £20 each mightbe
claimed.

Looking at the change in the language of the
Consolidated Statute (22 Vie. ch. 124) fiom that
used in 4 & 5 Vic. ch. 12, the proceediug nuw
being by action of ¢ debi or information in any
Court of Record in Upper Canada,” instend of
by ¢ bill, plaint or information,” as the former
act stood; and looking at the changes in the
Jjurisdiction of the County Cuurt, ¢.s well as the
decision of this court, in Medcalfe v. Widdeficld,
sustained by the case in 5 Ex., wo ought, in By
judzment, to hold that this action was well
Lrought in the Cvunty Court. In doing this we
dv not necessarily overrule the case of O° .y qut
tam v. Allan, there baving bren some, as to this



July, 1866.]

LAW JOURNAL.

[Vov. IL, N. 8.—189

6.P.]

Brasu, Qui TAM. V. T'AGGART.—DBURNS V. STEEL.

[C. L. Cham.

int, not unimportant changes made in the
vords of the statute by the, consolidation of it.

[ think we msy infer that this change was
intentionally made; the giving the action of debt
by express words, when the proceeling in debt
¥ss one which could be readily taken in the
County Court, whilst the proceeding by bill or
pleint that bad previously existed was not one
whick was at all appropriate to that court. This
vould, also, harmonise with the provisions of the
Congolidated Statute of Canada, authorising cer-
tain sui-s for pecuniary penalties to be recovered
«in any court having jurisdiction to the amount
of the penalty in cases of simple contract.”

It certainly would seem absurd to maintain the
distinction contended for in proceeding to recover
penalties under this particular statute, when
olber peoalties of a much greater amount could
besued for in the County Court, and (in determin-
ing the latter) points of quite as much difficulty
would arise as in disposing of the question likely
to occur under this statute.

The County Courts have now such extended
juisdiction, compared with what they formerly
possessed, that I do not think it unreasonable
that the legiclature, when the statutes were con-
solidated, should consider that they might safely
be entrusted with the disposal of this kind of
penal action, when $80 was the sum involved,
and that the change made in the law at that time
wg with 2 view of putting the matter beyond
rasonable doubt, and establishing something like
auniform rule in relation to these actions.

The only point argued before us on this appeal
was whether the County Court had jurisdiction,
aed a8 we are in favour of the plaintiff on that
gound we shall allow the appeal without costs,
and direct that the rule uisi to enter a nonsuit in
tbe court below be discharged.

Appeal allowed,

COMMON LAW CHAMBERS.
(Reported by TIENRY O°BRIEN, ESQ., Darrister-al- Law.)

Burxs v. Sterr.
Interpieader—2S Vic. eap. 19, sec. 2—Claim by guardian of
tnsolvent’s estate.
4n execution was delivered to a sheriff against the goods of
the dferdant, upun which he scized certain gouds. Theso
goods were claimed by the gnardisn fn insolvency of the
estate of the defendant, against which defendant a writ
of attachment under the Insolvent Act had also issued to
the same sberiff. The shenff applied for relisf under the

Interpleader Act.

Held, that under 28 Vic. cap. 19, scc. 2, he was entitled to

Protection, aud an issue was directed.

[Chambers, December 7, 1665.]

An application was made for an interpleader
by the sheriff of the United Counties of York and
Peel, upon a claim made by W. T. Mason, as guar-
dian of the estate of the defendant, under a writ
of attachment issued under the Insolvent Act of
1864. The sheriff seized wuder the execution in
this cause against goods on the 3lst of August
list. The writ was delivered to him on the 30th
of August, 1865.

The writ of attachment issued on the 7th Sept,
and was deljvered to the sheriff on the same day,
ad the notice of claim was given to the sheriff
on the 8th of September.

Tt for plaintiff.  D. Mcllichael for the guar-
lian, the claimant. Osler for sheriff.

ApaM Wiison, J.—The question is whether
an interpleader issue can be directed. .

The execution creditor contcuds that after
his execution has bound the goods, his claim
caunot be affected by any procecdings in bank-
ruptey ; and whether it can or cannot, the Inter-
pleader Act does not apply, because that vnly
affords relief to the sheriff when the insolvency
proceedings rank first and’the execution creditor
claims to seize the goods as the property of the
insolvent, and not to the case of the execution
creditor ranking first and the insolvency pro-
ccedings coming afier his writ,

The statute of 28 Vic. cap. 19, sec. 2, provides
that in case any claim be made to any goods or
chattels, and taken orintended to be taken under
an attachment against an absconding debtor, or
under any proceedings under tho Insolvent Act
of 1864, or in execution under any process
issued by or under the authority of any of the
said courts, or to the proceeds thereof, &c., by any
person not being the person against whom such
attachment or proceeding or proceedings or exe-
cution issued, or by any landlord for rent, or by
any second or subsequent judgment or execution
creditor claiming priovity over any previous
judgment or exccution proeess or proceeding,
then and in every such case, upon the application
of the sheriff or other officer to whom the writ is
directed, &ec., the court or judge may by rule or
order call before such court or judge, as well the
party who issued such process as the party mak-
ing such claim, and may thereupon exercise, &c.
The claim, then, as one to be made to any property
taken or intended to be taken, or to the proceeds
thereof under, 1. An attachment against an ab-
sconding debtor. 2. The Insolvent Act. 8. Avy
process issued by or under the authority of the
courts. 4. By any landlord for rent. 5. By
any second or subsequent judgment or execution
creditor claiming priority over any previous
judgment or execution,

In this case the property has been taken by
the sheriff under the execution in this cause.
The sheriff has not taken it under the lnsolvent
Act.  So far the case is not within this particular
enactment. The sheriff, however, may rcverse
the proceedings ; and although he has taken the
property under the execution, he may still take,
if he please, or intend to take, the property under
the warrant which has been issued under the
Insolvent Act; or he may, when the proceeds
are in bis bands, apply or propose to -pply the
same to the insolvency process. This would. no
doubt, be within the Act entitling the sheriff to
apply the protection upon any claim being wade
against him by the exccution plaintiff Bat the
plaintiff has not made the claim, because so far
the sheriff bas taken the goods for him, and
while this remains 8o he will not be a claimant;
but if the sheriff reverse the position of the par-
ties and make the seizure, or hold the proceeds
for the guardian in insolvency, the creditor will
be compelled to become the claimant.

If, however, nothing of this kind should be
doue, there is the third case above mentioned—
that of & claim being made to property taken,
&e. &c, ¢ in execution under any process issued
by or under the suthority of any of the said
courts, ¥ % ¥ by auy person not being the
person against whom such attachment, &c., is-
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sued,” which appears to apply to such an appli-
cation as the prosent in all respects, for a claim
has been mado to the goods which bave been
taken in execution under the process in question,
which has been issued by and uuder the author-
ity of the Court of Queen’s Bench; and such
clnim has been made by the guardian in insol-
vency, who is & person not being:-the person
against whom the execution has issued. This
very general clause appears to be comprehensive
enough to cover nearly every case of the kind
which can arise, a3, no doubt, it was intended it
should.

1 have no difficulty, thon, in holding this claim
to have bear rightly made under this branch of
the section.

It has heen further contonded that there can
be no interplender ordered when the claimant is
the guardian or official assiguee in insolvency,
because it is said the law does not confer the title
to the property upon such guardian or assiguee,
and an interpleader proceeding i3 not necessary
in such n case. This is to state the case incor-
recily, for such a statement wounld be just as
applicable to every case which does arise under
and cao be disposed of by the Act relating to
interpleader. The case i3, that the sheriff is
placed in jeopardy between two hostile cl.umants
to the goods, and he desires to be protected;
and if his case come within the provisions of the
statute which was passed for hiy relief, he is
entitled to protection.

In this cage it is suggested and stated by the
guardian in insolvency, that the plaintiff’s judg-
ment and execution were acts of insolveucy,
becnuse the debtor did by these means, contrary
to sab-section d. of section 3 of the Insolvent
Act, procure his goods to be taken in exeention
with iutent to defraud, defeat, or delay his cred-
itors; and that the goods taken under this exe-
cution were still the goods of the debtor at the
time that the insolvency warrant issued, and are
thercfure now the property of the guardian.

This is » fit question to be tried between the
parties, and it is a difficulty which the sheriff is
eutitled to be relieved from, according to the
statute.

An order directing an interpleader will there-
fore be made.

Order accordingly.

McDoxaLp ET AnL. v, BURTON ET AL.
Special endorsement—.J4 ffidavit of merits.

The special ecodorrement in this case held sufficient on the
unthority of Hoodsall v. Baxter, 1 E. B. & E. 884, and
Fromant v, Ashley, 1 E. & B. 723.

Wiley v Wiley, 8 W R. 649, fojllowed in interpreting the
wards “disclosing a defenco on the merits.”

{Chambers, 1365}

The defendants obtained a summons celling
upon the plaintiffs to shew cause why the judg-
ment signed in this case on default of appearance,
shonld not be set aside, on the grounds that the
plaintiff could not properly sign final judgment
upon the special endorsement upon this writ of
summons ; or why the defendants should not be
let in to defcod on the merits,

The special endorsement was as follows: ¢ The
plaintiff claims §1.500 for debtand $20 for costs,
and if the amount thereof be not paid to the

plaintiffs or their attorney within eight days
from the service horeof, farther proceedings will
be stayed.”— The following are the particulars
of the plaintiffs’ claim : 1865. June 10. Balance
of accounts due from defendant to plaintiff for
goods sold and delivered and money advanced
and lent—the items whereof exceeding in all fire
folios—$1,129 24.” The plaintifis also claimed
interest, &o.

The defendants filed affidavits of morits, which,
however, were couched in gemeral terms. 4
pumber of contradictory affidavits were filed on
both sides on the subject of merits, and explans.
tory of the non-appearance of the defendauts,
and an alleged breach of fuith on the part of the
plaintiffs.

Drarer, C. J.—It struck me at first that the
special endorsement was hardly a compliance
with C. L. P. A., sec. 15, but after reading the
language of Hoodsall v. Bazfer,1E. B, & E. 884,
and also the particulars as stated in Fromaniv.
Ashley, 1 E. & B. 728, I do not find that I can
properly interfere on that ground,

Then as to the alleged breach ot faith. This
is unequivocally denied, and the probability
would seem to be in the plaintiffs favour.

Still, under the 65th section, the defenduat
may be relieved on * accounting for the nou
appearance, and disclosing a defence on the
merits.” But the defendants’ affidavits ouly
swears to merits in general terms, which the
Court of Common Pless in Eogland in Wileyv.
Wiley, 6 W. R. 649, held insufficient, Mr. Jus-
tice Willes observing, ¢ We must construe this
word disclosing to mean, opening out the defence.”
This was after the decision in the Court of Ex
chequer in Warrington v. Leake, 26 L. J., Exch
27. 1 shall follow the caze of Wiley v. Wiley s
more in accordance with what I conceive tobe
the true meaning of the act ; and in this casein
the Exchequer, the Court were not uunauimous,
the Chief Baron doubted, and Martin, B., dissent-
ed. I must discharge the summous, and With
costa, as it fails on every ground urged.

Summone discharged with costs.

McNeinL v. Lawigess.
Reference at Nisi Prius—— Award—Entering Judgmenl~
C. L. P. Act, secs. 158, 160—Practice.
Judgment may be entered upon an award made on & Tefr
ence at nisi prius under the compulsory clauses of the
Act although no verdict has been taken, without the
formalities furmerly required in the case ot an attachuent
for nonpaywent of the au >unt awarded. An order for
leave to enter such judgment is not necossary.
[Chambers, Jan. 15, 1866]
The plaintiff obtained a summons cailing oo
tLe defendant to shew cause why the defendant
should not be ordered to pay to the plaintiff the
sum of $255 awarded to be paid by the defendant
to the plaintiff, and also B186 05 costs, Leing the
taxed costs of the cause, reference and award,
and also to pay the costs of the application, snd
why the plaiotiff should not be at liberty to s1g0
judgment for the amount of the award and cost:
in defsuit of payment; or why such further
order should not be made as the judge might
direct.
The record was entered for trial at the last
assizes fur the County of Grey, when the cus
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vas directed by the Chief Justice to be referred
to grhitration under the compulsory clauses of
the C. L P. Act.

The order of reference was made o rule of
Court, and the costs were taxed and au alloca-
wr graated.

The defendant “/as served with a copy of the
aliccatur, and a demand was made on him, by
a1 attorney under a power of attorney, of the
smount nwarded, and of the costs taxed, but
they were paid.

Osler, for defendant, showed csruse, and ob-
jected that an order could not be made upon the
defendant to pay until all the formalities had
been observed by the plaintiff, which, under the
practice, as to enforcing payment of money
awarded before the C. L. P. Act, would have
been required before an attachment would have
been directed to issue. That the defendaut
should have been served with a copy of the
avard and of the affidavit of execution, and
vith a copy of the power of attorney,.ond of
the offidavit of its execution, and that as this
was not shewn to have been done, plaintifi was
not entitled to the order which he asked.

C. HcMichael, contra, contended that when a
compuleory reference is directed, the party is at
liberty to proceed upon the award, without these
formalities, as upon a verdict. Harr: C. L. P.
Act, 163, 181, 199, 732; Arch. Pr., 11 Eda.,
1696; Ch: Forms 9 Edn, 918.

Apax WiLson, J.—The sections in the Consol-
idated Act which correspoad to those above
referred to are 168, 169, 166 ; but see also secs.
161, 162, 163.

The first of these sections applies to cases in
which the judge may refer ¢ at any time after
the writ is issued,” and it provides for the
awand being enforced ¢ by the same process as
the finding of a jury upon the matter referred.”

The 160th sec. applies to cases which are
referred ‘¢ at, and during the trial.” It does
ot clearly point out how the award is to be
enforced, perhaps the judge may direct it to be
enforced in like manner as he has power to do
under see. 158 ; or, it may be, ag the arbitraior
bos ¢ the powers expressed in the 161st sec.,” and
that section provides that the award made thero-
under, shall be enforced by ¢ such and the like
procecdings as to the taxation of costs, signiug
judgment nud otberwise, as upon the finding of
8 jury upon an asgsessment of damages;” that
the award may be enforced in the same manner
23it i3 by the 161st sec., although the mode of
euforcing the award is not part of the power of
the arbitrator.

In cases of voluntary submission when it is
desired to enforce payment by execution, a
rale is issued after the submission has been made
s rule of court calling on the other party to
shew cnuse why the money should not be paid,
and if uo cru-e, or no sufficient cause be shewa,
_!be rule is mado absolute, aud the execation then
isaaes upou th. ;ule, but before the rule to shew
owige issues * the snme formaliries as to per-
sonal gervice of o copy of the award. &c., and
demand of performance are in gereral required
83 whep an attachment is moved for.” Arch.
Pr 11 Ed., 1690.

When & verdict has been tak m it is stated

in the practice, p. 1691, *it is not neceseary
that the party .against whom the award or
oertificate is made should be personully served
with a copy of the award, nor is it necessary to
obtain the leave of the court to sign judgment.”

In compulsory cases where no verdiet is taken,
it seem judgment must be entered before exccu-
tion can issue ; Kendal v. Merritt, 18 C. B. 173
Talbot v. Fisher, 2C. B. N. S. 471; and as it is
enforceable by the same process as on the finding
of a jury, I do not see that the party nced
serve & copy of the award, there is no more
occasion for hir doing so than when a verdict has
been taken, aud it nced not be done in the latter
cnge.

The objcctions taken cannot prevail  There
does not scem to be any object in making the
order to pay the costs; judgment canuot be
signed on it, but must be signed on the award
after setting out all the plendings according to
the form in Harr, C. L. P. Act, 700;: but there
can be no objection to making the order.

The order 1ay be granted guantum valeat.

ENGLISH REPORTS.

BatesmsNy v. Tur Mip-Wares Rarnway Co.
Tueg Nartonsr Discoust Co. v. Tug Saue.
OvERAND, GUENRY, & Co., v. THE Same.

Railway pany—DBill of Exchange—Power t actept—
Form of acceplance—8 &9 Vie. c. 16, 5. 97— Pleading.

The plaintiffs, as indorsevs, eued the defendants, a railway
company, a8 ptors of u bill of exck .

Held, that the defendants had no power to accept a bill of
exchange, and wero not liable in this action, they being
a corporation created for the purposy of making u railway,
and the accepting of a8 bill of exchange not being in-
cldental to the object for which they were Incorparated.

Held, also, that the defence wns properly raised by a plea
deonying the acceptance of the Lill.

(14 W. R.—C. P., May 8, 7, 8, 1866.]

These were actions on bills of exchange
accepted by the defendants and indorsed by the
plaiotiffs. The defendants traverse . the accep-
tance of the billg, and at the trial verdicts were
found for the plaintiffs in all three actions, leave
being given to the defendants to move for a rule
nisi to enter a verdict for the defendants or for
a nonsuit.

Os a former day Karslake. @ C., on behalf of
the defendants, had obtained a rule nési accord-
ingly, on the ground, Ist. that the defendants
had no power to accept the bills. 2nd, That if
they had, these ac:eptances were in such a form
as not to bind the company.

The defendants were ipcorporated by a private
Act 22 & 28 Viet. c. Ixiii, which jucorporated the
Lands Clauses Consolidation Act, 1845; the
Railway Clauses Consolidntion Act, 1845; and
the Compauies Clauses Consolidation Act, 1845.
The powers of the defendints were subsequently’
extended by several other private Acts, but none
of these conferred on the defendants uny express
power of accepting bills of exchange.

Messrs. J Watson & Co.. had coutracted with
the defendants for the coustruction of certain
works which the defen !ants were erapowered by
their Acts of Parliament to construct. The
bills on which these actions were Lrought were
accepted hy the defendants on ncceount of tho
debt they had incurred to J. Watsca & Co. in
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the construction of these works; and were en-
dorsed by J. Watson & Co. to the plaintifis for
value. The form of the acceptance was as
follows :—

« Accepted by order of the board of Directors
and payable at the Agra and Mastermans’ Bauk,
Limited.

¢« Joun Wapg, Seccretary.”

‘The bills were also impressed with the seal of
the company

E. James, Q C, and Sir G. I Ilonyman now
showed cause against the rule on behalf of
Bateman aud the National Discount Company.

1. The question is, has a railway company the
right to accept bills of exchaage ? No doubt cer-
tain corporations have not that power,viz., those
which are not incorporated for tradiag purposes.
This company is incorporated to make a railway,
and after that to act as carriers, for which it is
necessary that they should trade by purchasing
cosl, cavringes, &c., to be used for the purpose
of their business. The true rule is stated in
Storey on Bills of Exchange, s. 79. Broughton
v. Manchester Waterworks Company, 3 B. & Ald.
1, is not in point, becnuse it depended on the
Bavk Acts. No doubt the defendants ¢ suld only
accept for the purposes for which they were in-
corporated, but here it is not proved that these
bills were accepted for any other purpose than
that for which the defendants were 1ncorporated.
Stark v. Highgate Archway Company. 5 Taunt.
792 The rule is correctly stated in Eust London
Waterworks Company v. Bailey, 4 Bing. 283, that
where a company like the Baunk of England, or
the East India Company is iucorporated for the
purposes of trade, it scems to result from the
very object of its being so incorporated, that it
should have power to accept bills or notes.
[Brres J.—The Highgate Archway Company
had au express power, and the Bank of England
and the Bast India Company implied powers of
accepting bills: Murray v. East India Company,
5 B. & Ald. 204.] No power was given to the
East India Company to accept; they were only
& trading companyy. The power of the bank to
recept is regalated by 9 & 10 Will. 4, ¢. 44. It
is admitted that the defendanis were carriers,
and if 20 they would be traders, and would be
liable to the Bankruptcy aAct. [Brrg, C. J.—
Carriers were brought within the Baukruptey
Act, ¢o momine.] BryLes, J.—Lloyds’ Bonds
would have been unnecessary if the companies
had no power of accepting bills.] Story on
Partnerships, ¢. 7, s. 102. [Keamsag, J.,
refersed to 7 & 8 Vict. . 85, 8. 19.] That was
passed for the purpose of preventing theissue of
loan notes. 2. The defendints say that even if
the company had the power of accepting these
bills, thesc are not accepted iu the proper form,
and that they should be signed by two directors
as directed by 8 & 9 Vict. ¢. 16, 8. 87. But that
Act was not intended to take away any power of
contrzcting, which companics possessed at com-
mon law, and at common law the contract might
have beea made under seal. 3. This objection
could nut be taken at aisi prius, but should have
been raised by demurrer, inasmuch as if the
dufendantsare right the declaration isinsufficient.

Karslake, Q C., and I1. ITolland, for the defen-
dants - -The fallacy of plaintifi’s argument is,
that if a corperation is authorised to do anything

! requiring money, that money is to be raised by

a bill of exchange. The defendants have p
express or implied power of accepting bills—
their duty is first to construct the railway an}
then to act as carriers, and they are not a trag.
ing company. The distinction is between s
company incorporated for the purpose of trading
and one which only incidentally engages i
trade. 1. The acceptance of a billis ultra vire,
and will not bind the defendaunts, even though
under seul. Per Parke, B., in Soutk Yorksh.
Raiiway and River Dun Company v. G. :at North.
ern Railvay Company, 9 Ex. 84; Chambers v,
The Manchester and Midland Railway Company,
12 W. R. 980, 83 L. J. Q. B. 268; dgys v.
Nicholson, 4 W. R. 376, 25 L. J. Ex. 348;
Thompson v. The Universal Salvage Company, |
Ex. 694; Brumah v. Roberts, 3 Bing. N. C. 463;
Butt v. Morrell, 12 Ad. & Ell. 745. Nor is this
defect assisted by the general words in the defen-
dants’ Act? DBurmester v. Norris, 6 Ex. 79,
In som® cases a partner cannot bind sonthe
by accepting a bill: Dickinsen v. Valpy, 10 B
& C. 128 ; Steel v. Harmer, 14 M. & W. 831. 2
A corporation can only contract by deed anl
though this bill is accepted under seal it is not
a deed : Mayor of Ludlow v. Charllon, 6 M. &
W.815. The excegtions to tbis rule are correctly
stated by Best, C.J., io the East London Water-
works v. Bailey, supré. [Byies, J.—You sy
that the defendants may be liable for goods sold
and delivercd, and for work done, but not upu
a bill of exchange.] Yes; 7 & 8 Vict. ¢. 110,
s 45, points out what formalities are necessary
when bills are accepted by joint stock com-
panies; but this only applies when companies
have express power to accept. At any rate the
acceptance, to be binding at all, must be in the
form pointed out by & & 9 Vict. ¢. 106, s. 97,
which is incorporated in the defendants’ private
Act. The Leominster Canal Navigation Company
v. The Shrewsbury and Her¢ford Railway Company,
26 L. J. Ch. 764; Ernest v. Nichols, 6 W. R.
24, 6 H. L. Cas. 401; Malford v. Cumeron's
Steam Coal Company, 16 Q. B. 442. 3. The
defendants are entitled to take this cobjection
now. If we had demurred to the declaration the
plaintiff might bave urged, in the argument en
the demurrer that it did not appear that they
had not the power to accept, and we had ne
power of raising the point until we proved the
Acts by which they are incorporated : Byles on
Biily, 62.

Dov U, Q. C., and J. C. Mattacw. for Overend,
Gurney, & Co.—1. The bill is on the face of it
binding ; tho defendants are not prohibited by
any Act of Parliament from accepting hills, and
it rests with them to show that this biil is not
binding on them: Scottish North Fastern Rail-
way Company v. Stewart 7 W. R. 458, 3 Macq.
382, where Lord Wensleydale says (p. 415)
« Primd facic all its contract are valid, and it
lies on those who impeach any contracts to niake
ont that it is aveided : Bostock v. North Stafford-
shire Railicay Company, 4 B. & B. 799; Maule,
J., in Eaet Anglian Railway Company v. Easters
Countics Railway Company, 11" C. B. 792. 2
It is admitted that a railway company may incar
a liability, but it is said thatthey may notsecure
that linbility by 8 bill: Serrell Derdyshire Rail:
way Company, 19 L. J. C. B. 371. It wasnever



July, 1866.] LAW JO

URNAL. (Vou. IL, N. §.—193

Eng. Rep.]

Barexax v. Tug Mm-Wares Ramway Co., &c.

[Eng. Rep.

jubted that a company could draw a cheque.
3. The form of the acceptance is sufficient; 7 &
§Vict. ¢. 19, 8 7, is not imperative: Wilson v.
The Hartlepool Railway Company, 13 W. R. 4,
#L J. Ch. 241.

Erig, C J.—These were actions by the plain-
tifs ssindovsees against the defendants’ company
ss the acceptor of certain bills of exchange ; the
defendants pleaded that they had not accepted
e bills. it appeared that the defendants were
incorporated for the purpose of making = rail-
¥ay, and possessed all the incidental powers for
psking one, given to them by their special Act,
swd by the general Acts affecting railways. The
defendants comcpany was a corporation for a
digtinet purpose distinctly defined in these
statutes. I take it to be perfectly establishedin
lvw that & corporution established for a distinct
purpose cannot make a content, AS & corporation,
distinct from that purpose. Such a contract does

ot bind because i is ultra vires; whether a
wntract binds or not when entered into by such |
acorporation depends on whether the contract is

within the limits of the object of the corporation.

The question here raised is whether a corpora-
tion created fur the purpose of makinga railway
can bind the company by the acceptance ot Lills
of exchange. I am of opinion that it cannut
Abill of exchange is & cause of activn by iteelf,
ud 2 coutract by itself. It hinds the acceptor
inithe hands of any indorsee iv whom it may
wme, and I consider it to be catirely contrary to
ibe principles relating to bills of exchange to
introduce the notion that bills of exchange may
bevalid or void according as the consideration
fir which they were given is valid or void, and
vhether the purpose for which they were given
izin accordauce with what the corporation was
cnstituted to do or not; a portion of such bills
night be valid because given for work done on
the railway, and another portion of them, yet
wid if’ given for loans, snd to raise money be-
jood the borrowing powers of the corporation
given them by their statute. These were obvi-
cusly circumstances not contemplated by the law
waffecting bills of excbange, that one bill should
te valid because given for work dome, while
snother bill should be void because “given for
purp. ses not within the scope of the powers of
the corpcration. So much for the genersl |
tasur, and bearing of the " guestion. On
suthority I can find no case of an acceptance of
shili of exchange by a corpovation of which the
Isw eoforced payment, with certain exceptions, |
tud those exceptions prove the rule. In the
Ihgkgate Archway case the compony were autbor-
ied by their Act to issue gil!s, and ja the
lstances of the Bank of England and the East
India Company referred to, the statutes creating
tkose corporations gave them express powers 1o
teeept bills of exchange. and their acceptance of |
tuch bills wag an Act within their powers, but I ,
fud no other coses in which this power was
trercised  In the cuse of Broughton v. the |
Yanchester Waterworks Company, Mr. Justice |
Dagiey doubted whether the holders of a bill of |
exchange accepted by the company could sue |
without proof but the company hnd power to 1
arcept such bills. T tiink both on priuciple and
3whority that the nceeptances given hy this rail- |
¥y company were not binding acceptances, aund |

therefore that ti:e plen that the company --did
not accept” was established.

Byiks, J.—I[ am of the same opinion. The
case is oune of great importauce, both on account
of the lurge sum at stake and also the position
svught to be established by the plaimiff's couusel,
that railway companies may nccept bills of ex-
chauge. The counsel for the plaintiffs were un.
able to produce any precedent fur us toact upon,
and I feel that if we show any doubt ou the
matter, the market will be saturated wiun the
bills of railway companies. This cumpany was
incorporated by statute. At common law it 18
clear that & corporation could not aceept a bill
Three corporations have been referred to by the
Clief Justice who have thig puwer. 1 Tho
The Bank of England who were incurpora eid for
the express purpose of accepting buis. 2, The
East India Company who had the puwer given to
them by statute; and 3. Lhe Highgate Archway
Company, who also hnd express puwer given to
them. With these exceptions no anthonity is to
be found in favoeur of the plaintiffs. Then does
it make any difference that the detendants were
incorporated by statute? The Act of 22 & 28
Vict. gave them power to make and carty on the
business of the railway. and if they might under
this anthority accept bills, the detendants in the
case of Broughton v. The Munchester Waterworks
Company might also have accepted them. The
plaiutiffs also zay that the objectivn should have
been tuken b demurrer; but if su, it dues not
follow that the traverse of the acceptance will
not raise the same question. This plea says
¢ You (the directors} arc not the agents of the
company for the purpose of accepting bills,” and
that raises the question.

Keating, J.—I am of the same opinion. I
think it unnecessary to go into the wider ques-
tion raised by my brother Byles. 1 do not dis-
sent from his judgment as to that. But the
question ig, can the railway company accept a
bill? I say wo; and I rest iy judgmeat on the
Act incorgorating the company. That act guards
carefully agaiust the exercise of unlimited pow-
ers of raising money; and though it is true that
the Act incorporantes the general Acts, in vone is
any power conierred or a railway company of
accepting a bill.  One of the general dcty vefers
to the mede in which @ railway company may
contract ; and even accepting the judgment in
The Leomunster Canal Company v. The Shrews-
bury and Hereford Railway Compony on this
point as correct, still if the Legislature had in-
tended to give this power to the defeudants that
intention would have been clearly expressed.
Itis said that a railway company are compelled
to buy goods and incur debts, but it does not at
all follow that they can accepta bill. Itis quite
a different thing to say that a company may
spend its capital in necessary articles, and that
they may accept a bill which pnsses into the
hands of third persons. Ou the ground that the
Legislature did not confer any power for this
purpose, I am of opinion that the defendants
could not accept these bills.

Syiti. J.—1 am of the same opinion. The
plmnuffs are indorsees of these bills aud wot
innn- dinte patties to them, sund they cannot
recever ju these actions unless the mils are goaod
8> uegotiabte instruments. The company was
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incovporated for the purpose of making and
maintainiog & railway, and their capital was
limited. If they could accept these bills they
might accept bills to any exteunt, or it would be
necessary on every occasion when one of their
bills was taken by a third person to inquire
whether it was within their power to accept it.
If they could accept the bill and judgment was
obtained upon it, all their previous creditors
would be postponed to the judgment creditor.
No authority has been found in favour of the
plaintiffs, though there are many where the
Courts have hela that this power did not exist.
The first object of a railway company isto make
the railway, and, incidentally, they may become
carriers. No corporation, except those estab-
lished for truding purposes, have the power of
accepting bills, and even with them trade must
be the primary object for which they are in-
corporated.
Rule absolute for & non-suit.

REVIEW.

TuEe Division Courrs Act, RuLes AxDp Forus,
with numerous Practical and Explanatory
Notes, together with all other Acts and por-
tions of Acts affecting proceedings in Divi-
sion Courts, and many new and useful forms,
and a Table shewing all the Division Courts
in Upper Canada, their several limits and
names of officers, with a complete Index.
By llexry O'Brien, Esq., Barrister-at-Law,
joint compiler of Harrison & O'Brien’s Di-
gest, and one of the Editors of the Upper
Canada Law Journal and Local Courts

Gazette. ‘Toronto: W. C. Chewett & Co.
1866. Price, $2.

The object which the Editor of this most
useful work had in view was to annotate the
Division Courts Act and Rules by fotes ex-
planatory of the text, as well as practically
useful to professional men and others, and
particularly to the officers concerned in the
administrgtion of the courts.

T'he Editor has thoroughly attained his ob-
jeet.  His notes are not merely explanatory of
the text, but so practical as to be of great
value to the profession and all others who
in any way may find it necessary to consuit
the Division Courts Act. The notes are
couched in language terse and to the point,
and yet so free from technicality as to be
intellizible to all men who can read and
undefstand the English language. Knowing
the industry and ability of the Editor, we had
formed high expectations as to his projected
work, and we confess that high as were our
expectations they have not been disappointed.

The Division Courts have now become
local institutions of the country, presided
over by the same judges who preside over our
County Courts or inferior courts of record.
The amount of business disposed of in the
Division Courts is greater than many imagine,
and so great as in several counties severely to

tax the knowledge and patience of the judg
and occasionally such as to make it worth
the while of profcssional men of good standin,
to appear in the courts. If some provision
were made for the allowance of moderate
counsel fees, we venture to believe that the
judges of Division Courts would, in a shot
time, have, in all cases of intricacy the assis
tance to be derived from the ability of learne
and trained counsel. This would not meres
be a great aid to judges who, without suh
assistance, are frequently called upon to deter.
mine questions of much nicety without the
benefit of proper legal discussion, but tend ty
raise the courts in the estimation of the pro-
fession and the public.

As it is, no professional man whose practic:
is at all extensive is free from the necessity of
understanding the Division Courts Act. Ques
tions of jurisdiction as between the seven!
courts of inferior jurisdiction daily presem
themselves to his consideration. Applications
for writs of certiorari are of frequent occur
rence. The proper scale of costs to be fol
lowed in a particular case, as between the
Division Court and the County Court, is at
times a matter of considerable difficulty.
Suits on Division Court bonds and covenants
are often instituted, and in their disposal ger-
erally demand an accurate knowledge of
Division Court jurisdiction and practice. Ac-
tions against Division Court bailiffs for thing
done by them in the execution of their office,
and the appropriate remedies therefor, aress
often subjects for consideration. Crimiail
prosecutions, under special provisions cor-
tained in the Division Courts Act, are notol
unfrequent occurrence. — On all these and
similar points, valuable information is to be
found in Mr. O'Brien’s work.

To clerks, bailiffs, agents, and others whos:
calling requires an intimate knowledge of the
working of Division Courts, the booh will 2
of incalculable value. Indced we feel certein
that as soon as its usefulness is known, no
clerk, bailiff, or agent will venture to be with
out this book one day that can be avoided. It
is not merely a guide, but a safe guide to al
who stand in need of a guide. Al may profi
by the learning and care here bestowed; and
all who become purchasers of the work and
open it must profit by the use of it. The
collection of decided cases is most complete
and reliable. This we have tested with care
and have been well satisfied with the resultef
our test. -

In order that an example may be given to
the reader of the learning evinced in the pre
paration of the work, we transcribe a noi
from page 31, on writs of certiorari:—

“ A certiorari is an original writ issuing ont of
Chancery or the King's Bench [bue is under this
section confined tv the Superior Courts of Com
mon Law], directed in the King’s name to fh
judges or officers of inferior courts, commanding
them to return the records of a cause pending
before them, to the end the party may have the
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ore sure tnd speedy justice before him, or such
oher justices as he shall assign to determine the
ame. (Bacon’s abr.)

«The application should be made to a judge in
(smbers and not to the full court. {Jle Bowen
1. Feans, 18 L. J., Ex. 388; Soloman v. London
¢&D. R. W Co, 10 W, R., Ex. 59).

#Tq entitle a suitor to this writ it must be
sewn that,

«1, The amount claimed is §40 and upwards.

«9, That the cause is a fit one to be tried in
e of the Superior Courts, that it will, in all
probability, bring up diffienlt points of law at the
itral, or that it presents some other circumsfance
‘shich would render a trial in the court above
sdvisable, and,

“$. The leave of & judge must be obtained.

v As a general rule a certiorari only lies before
izdzment With & view to a trial of the cause in a
saperior Court (Siddall v. Gibson, 17 UG. C. Q. B.
«); and Robinson, C. J,, in MeKenzie v. Heene,
53U C. L. J. 295, refused an order after judgment
s=d execution regularly issued and money made
md paid over, although a new trial was subse-
gently granted by the county judze. But gen-
wally when a new trial has been ordered, and the
tse is again coming on for trial, a writ may issue.
(See Help v. Lucas, S U. C. L. J. 184; Corley v.
Toblin, 5 U. €. L. J. 225.)

“The 43 Eliz. cap. 5, provides that no such
witshall be received or allowed by the judge
exeept it be delivered to him, before the jury,
which is to try the question, has been sworn.
*The wischief, said Richards, C. d., in Black v.
Wesley, 8 U. C. L. J. 277, *intended to be cured
br the statute avises when the cause is gone into
lefore the judge alone, as before a jury; for it
eables the defendant, in the langnage of the
datute, to ‘ krow what proofs the plaintifis can
nake for proving their issue, whereby the defen-
dents that sued forth the writ may bave longer
time to furnish themselves with some false wit-
nesses to impugn these proofs, which the plaintiffs
heve openly made by their witnesses, which is a

eat cause of perjury and subornation of perjury.” -

{think the act in spirit applivs to cases where
vaintif®s witnesses are sworn althongh no jury
iz called.!

“The removal of a cause under this section is
wiirely in the discretion of the judge to whom
e application is made, upon its being shewn to
tim that difficult questions of law are likely to
rrise, and he may impose such terms as he thinks
it Each casc must therefore depend on its own
zerity, and the circumstances attending it.  With
reference to the English cases as to the discretion
of the judge, it is to be noticed that the wording
o the analogous sections of the English act is
fifferent from that before us.

. "Itis the practice in England to grant orders
br writs of certiorari on ex parfe applications.
The practice was formerly the same in this coun-
Uy, but of late years the practice has usually
been to grant only a summons to shew cause, in
the first instance; and, as our Division Courts
e constituted, this seems the more correct
tourse, 0s it certainly is the most advisable. The
witer is not aware of any authority ou the point.

“Nor hus it yet been decided in the full court
whether the plawntif can, as a matter of right, re-
move a cause from a Division Court by ceréiorari.

“ome of our judges grent such orders whilst others

refuse to de so. In Dennison v. Inox, 9 U. C.L.
J. 241: 8 U. C. Prac. R. 151, Chief Justice Draper
said, that a removal of & case from a County
Court by a plaintiff was open to grave objections,
and that he should not facilitate it. But there
were circumstances in that case which wonld not
apply to a similar application in a Division Court
suit, such for example as the right of appeal from

*a County Court,

“The plaintiff makes his clection with full
knowledge in most cases as to what points will
comeup at the trial. He can discontinue if he
chooses in the Division Court, and commence de
novo in a Superior Court at a trifling expense.
But even if leave is granted to a plaintiff to
remove his own suit, the difficulty still remains
of forcing the defendant to appear in the court
above, There would be more show of reason for
the removal when the defendant pleads a set-off,
which is likely to bring up difficult questions of
Iaw, as a set-off is in the nature of a cross action,
but an application of that nature was refused by
Morrison, J., in Prudhomme v. Lazure, 10 U. C.
L. J. 330. It wassubsequently expressly held by
Mr. Justice Aduwmn Wilson, in Chambers, in Maney
v. Hollinrake (not reported), that a plaintiff can-
not remove his cause by certiorari.

“The plaintiff cannot be compelled, when a
cause is removed by a defendant, to follow his
plaint into a Superior Court, nor is the defendant
entitled in such case to his costs of removing it
from the inferior court ( Garton v. Great Western
R. W. Co. 5 Jur. N. 8.595; 28 L.J. Q. B. 103);
though he is entitled to his full costs of suit with-
out a certificate if successful in the Superior
Court. (Corley v. Roblin, 5 U. C. L. J. 225.)

“ An interpleader issue has been held not to be
within this section, and cannot be removed by
certiorari.  (Russell v. Williams, 8 U. C. L. J.
277; and see Jones v. Harris, 6 U. C. L. J. 16.)

“ The sffidavits to be used on applications of
this kind must be entitled in the court to which
it is desired to remove the suit. (Smyth et al. v.
Nicholls, 1 U. C. Prac R. 355.)”

Had we space, we could reproduce many
notes of equal learning and equal value from
this inestimable little book. In form and size
it is just what it ought to be. The mechanical
exccution of the book is all that can be aesired,
and reflects great credit on the well known
publishers, Messys. W. C. Chewett & Co.

The additions of “all other acts and por-
tions of acts affecting proccedings in Division
Courts,” and the Table *shewing all the
Division Courts in Upper Canada, their several
limits and names of oflicers,” are valuable ad-
juncts to the work. The former renders the
book still more complete in the hands of the
professional man, clerk, bailiff; or Division
Court agent. The latter recommends the
book to the patronage of all merchants and
others whose dealings are extensive, and who,
in consequence, must need information 2s to
the limits of the numerous Division Courts
in Upper Canada and the names of their
officers, in order to the speedy and satisfactory
collection of debts in the proper Courts.

The Index to the work is both full and com-
plete. Without it the uscfulness of the book
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MoxTHLY REPERTORY—APPOINTMENTS TO OFFICE.

would be impaired: with it every page is
available to the inquirer without loss of time.
Some authors imagine that their work is done
when the last line is written, and that they
need not at all concern themselves about the
**mere mechanical preparation of an index.”
Were an author to write merely for himself
we should not quarrel with this idea. But as
we know that most authors write for public
patronage, it is their duty to do all that is
necessary to make their books as widely use-
ful as possible. Nothing to this end is fore
necessary in the case of a legal work than a
full index.  Mr. O'Brien, mindful of ail that
was necessary to the completeness of his work,
has not forgotten this desideratum.

RosT. A. HARRISON.

MONTHLY REPERTORY.

COMMON

LAW.
Q B.

CuMsenrciaL Baxg v. Great WesTery R. R. Co.

Inspec.ion und discovery of documents—Trial at
bar.

When a judge in Chambers bas ordered¥ the
the inspection and discuvery of documents, the
court will not interfere unless it appears that
such crder has not been made ** with due discre-
tion, with reference to the facts before him ;"
apnd 1 this case they refused to interfere.

The plaintiffs sued defendants upon a banking
account, kept as they alleged upon the credit of
the defendanis, while the defendants asserted
that it was upon the credit either of the Detroit
and Milwaukee R. W. Co,, for whose benefit the
money went. or on the credit of Messrs. B & R.,
two of the defendants’ directors, who acted also
for that company.

Inspection and discovery was granted to the
plaintiils, 1. Of & statemecut or report of trausac-
tions between defendants and the D. & M. Co.,
made by nccountants for a committee appointed
by the defendants. 2 Of letters wrnitten by
Messrs. B. & R. to the cbairman or secretary of
the dufendants’ company, respecting such trans-
actions, and referred to in such report. 3. Uf
all letters in the defendants’ custody, written or
received befere the controversy leading to this
suit by Mesers. B. & R., as the defendants’
managing and fingncial directors, to or fram the
defcudants’ chairman, and sll the defendants’
books of account, relating to the matters in ques-
tion.

Tte defendants werc niso allowed inspection
and discovery of lctters written by the plaintiffy’
cashicr to & bank in New York, cxplaining the
plaintiffs” pusition with the defendants, and on
the subject of votes of the Detroit and Milwankee
Railway Co.

The court. under the circumstances of this
case, 1et: sed to order a trial nt bar. (25 U. C.
Q. B. 335)

#® Ante page.—Ens, L. J.

CHANCERY.

M. R. Joyce v. RawrIxns. April 2,

Motion to revive against executors who have acted
but not proved— Lxcculors must prove.
Kingdon moved in this suit to revive it agning
the executors of the defendant, who wnas dead,
the executors having acted under his will without
baving proved it.
Lord Roairry, M R.—The executors must
prove. {14 W. R. 785.)

M. R. May 23,
Absconding defendant— Bill taken pro confesso.

WiLkinsoN v. TURNER.

For the purpuse of having a bill taken pro
confesso against an absconding defendant, it must

, be shown that, at the time of making the’ appli-

! cation, the defendant canuot be found. (14 W.
R. 813.)
L. J. CorLyer v. COLLYER. June 12,

Practico—Common order to revive— Death of sole
plaintiff after decree—Statute 16 § 16 Vact. ¢,
86, s 52-—Devisee.

When the sole plaintiff in a redemptivn suit
dies after decree, having devised the mortgaged
estate, the suit muy be revived by his devisee by
meaus of the common order to revive. (14 W.
R. 784)

APPOINTMENTS TO OFFICE.

NOTARY PUBLIC.

JAMES H. MILLS, o* thie City of Hamilton, Esquires
Attorney-at-Law. t be n Notaiy Public tur Upper Canads.
(Qazettod June 23, 1866.)

AMZI LEWIS MORDEN, of the towa of Brocksilly
Esquire, Atturney-at Law. to be # Notary Public tur Uppet
Cannda. (Uazetted June 30, 1806.)

COROMERS.

WILLIAM ROBEKTsUN, of the village of Lanark, Ks-
quire, To be an Assuciate Cusvaer fur the Cuited Counvesof
Lavark aud Renfrew.

THOMAS P. KCKHARDT, of the town<hip of Markbss,
Esquire, M.D,, uod WILLIAY LAUSLEY, ot the township
ot searburough, Esq, M.D.. to bo Assuciato Coruners for the
United Counties ot York and Peel.

ALEXANDER THUMPSON, of Blyth, Esyulce, M.D, &
be un Associate Corvner fur the Unied Cuunties v. Haror
and Bruce. (Gazetted June 16, 1866.)

DEPUTY JUDGES.

EPHRAIM JONES PARKE, of Osgoode IIall, ¥ quire
Barrister at Law, to be Deputy Judge of the County Coutl
ig and for the county of Middlesex. (Gazettsd June?
1866.)

ISAAC FRANCIS TOMS. of Osvoode Iall, Esquire, Bar
rigterat-Law, to bo Deputy Judse of the Cpunty Cuur, it
and for the Umted Counties of Huron snd Brucs. (Gazsttd
June 16, 1866.)

CLERK OF COUNTY COURT.

JAMES MACFADDEN, of St. Mary's. Exquire, to beCletk
of the County Coutt, in and for the connty of Perth.
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TO CORRESPONDENTS.

“T T., Wardsville” We aue under the impression thatit
18 necexsary. Will answer in our next.

Mr. Rordan’a Law List (fifth edition) hag been Tecevtd
bBUL rCview crowded out.



