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SUPERIOR COURT, 18«9.'. •

HONTOEAL, 16T»*JAI«tJARY, !86». ,

*

n OIIAIIBIRN, ; |(

\ Coram Torranob, J. -

AtrredMoreljt^h humntai,e,j^iUioncr,y,. La Soci/u St. fjmc^Me ifonlrial
dfftndantB. '

. ' '

rom llirMbleiy on hli raftiMl to lubmlt lo«

I III.. <UI« of III! dmlMlop, he WM •i|M>lle.

»Jr.MrTp''7?"'".'"'
W'S^^ti^nby petition for a writ ofm«o.^«n,u»

-?J*"'\!^-^t''""*?''^«*''
U.0. 1022nd article of the CodeofC PrZZ^

rmlll. , i ? . m"
*"" "<"?<"•«""" haTing for iU object to 8eci.ro toU»member8andthe.r fam He, by ,»ean, of montbly contribu ionn, pecunl.^

^
MBiHtanoo in case of Hickrtaw, acci.'Cnt or death. '^

,'P"*""'W

n.cltr'tjt ^0^'''?
"'""

*!;'' '"' ''°''"'"^' ^''^ petitioner was admittedmember ofthogoc,et7,poi««^.„gthon and since air thequalifioationsreouiredfnr

July last, the ^efenda.»t« havo refused to receive the co'ntrib'ytions of the netiUoner and on the 7th August l.»t. without cause e,peI|od him LmZCbo«.h.p, depriving petitioner of all his advantages as member. The imillZnhe petition wasthat a Judge of thin ,ourtZi bep^ to o deH? "^of a writ of mandaln^s enjoining the defendants to rcpL the petitioner amTe.their membJr^within such delay„as „,i,ht bo appoin^and in dZ t oHh!

(A^oTo';^?:'^^
. :

.' - - - . . ^ ^

^

«

r

I

\
.

-

(
• >-

? t '
'

- V

\
.J""

*, "* «.v .

1

''
"

.

„^ _.„.

/ . \ . " ' : ]
'

'

, --i"*" — r .* •



•y

S[IPE11I0R COURT, 18GT).

li-

*lXJ22uyo"' "^''^ defendants pleaded to the petition by ati vxcjiulon pt-wmptoirc that every

lisocict.^ P'-''"*'" seeking to bo admitted as member had to answer truthfully to tl»o follow-

LSV.'*?"/*;''" '"S questions among othc/s:

Are you exempt from all. hereditary or ineurable sickness ?

Will you b(J filithful/to tho Te<,'ulations ?

.— AndthathyLtliecon^itution and rules of tiio society, no one cpuld become a mom- •

hgr unless the applicaiit were kpown to enjoy -ood health. Tint the petitioner on the
ly th February, before his adijftission as mombtir, answorcd affirmatively that he was

"

exempt from all hereditary o)f incurable disease, and declared that ho was known to"^
enjoy good health. That the/petitioner after making said declaration wason the said
1 9th February admitted a/number. That petitioner knew jit the time that he couhl
not become a member unless he were exempt from such JicreditaKy or incurable
,di.sease.and unless ho wore known to enjoy good health, fhat petitioner in order
to procure his election had recourse to fraud and dissimulation, and in answering
and affirming as he did on tlio 19th February acted par dol and fraudulently!

- That he knew well that at that date ho had bad health and was suffering from an
incurable pulmonary complaint known as consumption, and that ho was sick for
a long time, and did not have the character of enjoying good health and did not
enjoy it.

That the risk incurred by the defendant* in admitting the petitioner as mem-
ber in his then state of health was much greater than if the petitioner had then
been well. That petitioner has ,for several years enjoyed bad health, and for

more than four' years has had consumption. That five or six days after his

admission as member he applied to the society known by the name of L'Union
St. Joseph do Montrdal, of which ho bad becu a member for several yoaxe, in

order to obtain assistancoi alleging that he was ill and unable to work. That on
the 8lh of June last, two of the defendants' members delegated for that purpose
requested the petitioner to submit to the oxamination of two medical men in order
to ascertain whether he hali consumption and how long ho had had it, afjd in \ .

order to ascertain the state of his health, wd petitioner refused to submit to

such examination. That before tho date of his admission, to wit, on the 12th
Februdry, the ^HStitioner was examined by pr. O'Leary, physician nominated on
behalf of the defendants, and then fraudulently and with fraudulent intent an-

swered the physician that he enjoyed and always had enjoyed good health and was
free from any incurable disease. That, within the last six years, petitioner has ad-
mitted that he had lost onfe of his lungs, whioji fact the petitioner before his

said admission should have made known to the defendants and to "the said

O'Leary, That petitioner by his false representations deceived t^p said

O'Leary who on the said 12th February delivered to hiifi a certificatelhat he
was then exempt from sickness, and this certificate was produced by the peti-

tioner before the defendants in order to his admission. That on the 8th July
last, the defendants by the instruiiientality of M^titre J^bin, N. P.j^ reiterated

their grievances against the petitioner and reqtiired him to subpiit 4o a medi.
oal examination as to his state of health, and notified him that in default of his

80 doing, he shouM be expelled from tho society. That petitioner anew refused

to submit to said examination, and on the 7th August by nsolution of tho
s6oiety was expelled.
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SUPERIOR COURT, 18C9. 8

FcwT 8GTd? ^^^^''T''
'^' ' "-'ght be declared thaton the 19th>''"S<'Ho«M,February, 18G8 dato^of clcc^u,.. af-thc petitioner as member, he wasmZ '^r""'

onjoy good health, t u 1 1« was not qu.liQcJ to become a member of the sooieiv
""*"•

hathoonlyproc«rcd-h.selcctioubylulBereprWatio„s„„dby
up^^^^^^^^ i

facts which It was important that the def..n,>.m»u d 1 1
^ ?uppro38ion Ot

judged that said cortiLe of Dr. OW^^^^^^^
and suppressions and byM and fV u d Zf -7 tl «"°V°P™'''"*''*'°"«

defendants and petitioner, bo rescinded hLu,"" •*'*"""" "'° *

.ioncrr, unfounded i,,lKsp,<«,,, ,,„;„;;,;;
•'"'' '"•'""«',"™J fctp«,i. --- --

.ion ....o«.vo„, c„n,p.„ do .onJ„.Udr "2^ l^:"™; ri''^'jr

iue,.,.n p„. „„,,,. occasion by ,ho provident .ho poliUonor di .1"^^^^
«irm..,ve.. to 1,„ Hon enjoying good health. Fnrthor.oneof ,l,o Zi , 5.",.»Ji«: "la «Deia,J aura toujour, l« droit de lo lii™ .,".'

, plusleu,. „.y«in,.i ello a inoliu. douto .„; loll^ ? 'C;,?^^^^^^^^^deel.™, „ h„ examination .ha. hoMe. the rules of theJZZT^' 7'
ui.«.on, I, i» also iaeridbncc that the defendant. dcpuMToof^!."'"
.0 ,i,i. the peUti^er and get hi, eon»n£ to a ^^Zlt T^"
after lir,t.„n«in.h. Snail, refused on ad-i^Tfu^a^randlr ';.'

'

., A. .n evidenee .'".Uhe defeodaut, forniall, put the potuCa I

da.. the25.h Pobruar,, S days after hisEWo.1 the^a St r"
"'

ID these words:
"" "^ *"° society Bt. Ignace,

MoNsiBca:-" Etant arrSt^ des mes travaux denuis le IS F^„ •

" de maladie je fais application pour b^n^ficr-
'"" P" ^"'"^

Louis Calixte Gamier, the collector treasuremf tl,« Ae a . ^

•

f

I
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«£& T^nt STV:;:""'"^
«^a>-«-„rd« ,.o „.„,o apt,ie„Uo„ for aid to tho^

Jh!J-'^.!
necessary to look at the previous history If , he petitioner. He

resided ,„ the Un.ted States at two different times for (even year, since 1853.m 1861 ho received assistance, from the Union St. Joseph for nearly four

C^ .T^'/'^u""'"
"""*'^ ^y* strain i„ Ufu„,,

j

Ho then spat blood
-J»4lKioplet^.oughth,m consumptive. In 186G, ho wasisieUhrec weeks andhad aid for five weeks from the Union St. Joseph, and the Union St. Pierre He

^r.u 7.
'"

V' ^T""'
^'^ '^"^' """ ''^ '^'''''^' ^y "'« defendants/he ask-

>| the Union fct. Joseph for aid .in sickness. Ho had a fever caused by coldBe was then sick in bed for three weeks, a«!l since he has always been MiU.
Since the 24th or 25tli February, he had aid from these societies and could not

'

;, - Joseph GanBdl, witness, say^ ],e has knoWn petjjioner.^br oi-ht or nme years
—worked in the same shop witlj him for.two or thrcfc^ears. At first his health
there was good enough, then he\fcll sick and was «Way three or four months
The witness paid hin> a visit, and says Morel told him " son medecin lui avait
ditquilavaitcrachu un des poumous." Ho then returned to work and was
ther« one or one and a half years, but was not so well as before and he com-
plained now and again.

Joseph Scnecal knew him five or six years, worked with him at Jones' one or
one and a half years fiv^e years ago. He then was sick two months, came back
but not to work, came back to work in a month, and then "il travaillait assez
bien, mais il avait I'air d'un homme maladif."

Antoine Priulet says he knew him ten years, worked with him at Jones'
He then complained from time to time of being sick-said he suffered " dans
' lestomac:" "son appa^ence n'dtait pas cclle d'un homme de sant^."

Stanislas Papineau says he too knew petitioner at Jones', knew him seven years.
"

He then fell "bien malade," for several weeks was so, and remained at home
Before stopping work " il toussait et il crachait." After this illness, petitioner
told him his doctor said he had obly one lung « ct qu'il achevait de le cracher

"

Le demandeur mo. dit^cela dans un moment ou il toussait sur I'observation quo
jelui fisalors qu'il toussait beaucoup." Papineau adds that after this illness
petitioner was not so strong as before.

Andrd Moses says he had known him for twenty years-had always known him
as un homme ayantunefuiblesantcV When he returned last winter "

il m'a "

paru bie#faible."
™

^^A word more as to the history of the petitioner since the 19th of February,

Df. Desjardins treated petitioner for a fever in February. When he left
him, the Fever had left him, but he was feeble. Since then petitioner had come
to him again, and the physician prescribed cod liver oil. Dr. Desjardins was
under the impression that he had consumption from his appearance at this
time. He did not examine him, but told him his illness would be hard to cure
I .hink U right here to remark on the refusal of the petitioner to submit to aa



u-.' f^^^^rK^^'^'^'f'^w^^''

'
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rfBRI6r court, 1869.

oxamination of his mraan ' Tiv fko ...u i j » .

npt iniply each an cxaminatL bv T . , f
"" *** ""^ *'"'* *'''• ^^^d ^^^l^?'

cxarpination woB refused. -ChlartheZf^^^^^ ^'"*

receiving aid fn,m the Union StTo^^ f^^JlXt^lT''''''': 'T
^^-^

October last, a period of thirty-two weeks
-5th".February to the 6th

So much for the facts of the case Nnw fnr n.^ „ i- ..

corporation such as the defe dauT.isf:! L^^^^^^^
°'''^ ''»'• ^

contract as has been entered into Cre on the'^TFeb
"'"'""' ^' ""' *

.

part of th^ applicant for insurance and ad^JoaVmrr r '^'T'*
"" '^'

eoodMth, uberrima Ms. There JT a 0^^^ ^ Tf'^'P' ** "'""«'

dants if the ease should arise nairiH Z FT ^ ^' *"'* ^^^ *••« ^«f«»-

the other hand, the contrt uadouSi; La^^^^^^^
" ''' '"*""' ''"^ "»

on the 19th February free from hnrn^i ^T !
**** P""*'**"*' ^''""W be

.
he be then knownT^t^od ':!! i"1 '"""t^"'"'^'

''"' ''^ *•>"'

elusion that the petitione'r,T ha ut i i hTSlo: T ™^- ^^ *"'^ *'^ ""^

.
or did in fact enjoy good Lalth ffisrS .

^ '"^"^ ^ood health,

totheUnionSt^;rronth:^LS^^^
and his confession to Oarnier when tvi! » k

*^'"
'" ''""^ *•>« ^9*,

admission to -mbc^hi;,Ta le^wasS ^^^'^ "''''''^' »»"

where he had had/fev;Vconfi^lf ^tl^T "
^^'^f''"^'^^'"

*^
19th February was not s^cr^riZ^hU^7""" *''*' '*'' ^'"^^ ** ^''^

Union St. Igiace, and whether l^wtr^o'X'L^^^^^^ *''«

between them should be annulled and d clawed nul Th ^ *''««»"»'•»<'»

dismissed with costs.
"""' :^^^ ?<?""«« « therefore

The fpllowing is the judgment:- # ^.

" I, the,undersigned Jud<'e, etc * * * r^ -j •

the admission of members wFth thodpf^nH
^«n«de"ng that the rules of

19th February last (whirr^ts thft^^^^^^ ""T""^
""* '''' P«"»'«°«' on the

nizant of) sho'uId be^nltL^oyg^Che'^ 'i"-"'?
'^'^ '^^^ -«

was not then known to enjoy Jherh „ i ^:. '''^'""° *•*** *^« P«*^««»^'
health.

. Considering that KftSf ' .'''**
""*' '" ^"''^ *''°« «»Joy good

the defendants on Jlc repreLC'
"''T ^'^ "^'^'"''^ "^ "^^ memhe^Up of

important that theleSrir uf^l' "P^r^" ''^«««^ -I'-h it waa

/>^r«n;,.o»Veofthe defen^rid dow i"T' ^' ""*'"*"'» *^« ««^^'^»
VQid thecontract betweenSone?„Vr;i ""'^ '""""' «""* '^^'''^^ ««" and
1868. by which he SaSitoth.r'l'."''''^ ^'^^^^'^ «f^«'>'-'7

^is^iss the petition of the Sn^r t^Ltj^'''
'' ''' ^^^-^-^^ ^"^ <^

^. />o«<re, Q.a, for petitioner
Petition dismissed.

I'eblanc &Camdy, for defendants.
'

- ^ .^ - - - - ^ ^ -
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<V'»»« Beutiielot. J.

, No. 4711. "-"

—

.

.

.M'ithnr.i„ii vs. 'Hie Iloi/iil limtriimr itiim/xnii/.

I|K..D:-Tl.iit «1,..„ Mu. vwllctiiirt Ifiul/..^" ..( tl,..j„ry ,.r... ii. tli,- c^pinlou oCIIip Court, confnkry to
«hi. ..vi,l,.,i.o ail.liic'.l 1.1 tim 1, l.il, tV. Court will „>t u-id,, tif vordlct uii.l rimliiiKX nnU Rrant
a now trliil. \ '-..^

n B

This was a motion by the (k-lcjidant for a- now/ tri.ij, on the ground that the
verdict and findi^-s of the jury, a|i*l'inore espuciiilly.lih answer to tlic first and
second (juestio'hS, submitted to thoiji. were contr^ryji)tho evidence adduced at
the trial, and.^^iijiuse said vcrdi(jt/and llndin-ifs wcrofm.inllestly unjust and con-
trary to law and tlio evidence adduced at the trial.

IA motion was aL«o made l>y plaintiff f..rjud;j;miit in l>is tavoii( on the ver-
dict, not for the amouirt found'by iho jury, but loi n lesser amount, to wliich
plaintiff dechired he reduced his demand?

!

Per CruiAM ;—1*0 demandeur, cemme ccssi(|nnaire des droits do John
Mathcwsnn & Co., pnursuit I'assurance pnir le rechuvremont do $^,150, val^
do certuines (|uantit<^s d'huiles detruites paiv-k--t«n*-'du IS aoiit ib'cT, dans Ics

hangards de L6oa Middleton et designees en la I'cfltcn das.surancc du'o juiilet

1867 comme suit, " on refined coal oil, petroleum oil, and lubricating oil, tlie

"propertij of a.«surcd, contained in Middleton No.ll oil shed."
La declaration aflirmc <ijue le 19 aout 18G7. tcjute la quantite d'huilc men-

tionnC'cen la police d'assurance, sayoir, 87 bnrrehlof rrfineil coal oil, 50 barnh
lubricating oil and 2Q barrch of petroleum oil, ihen being in the said store or
warehouse mentioned in said policy, a et(5 consuml'o ct dcHruite par Ic feu, et que

^
la pertc Sn a etiS totale pour le.s assures iMathewsin & Son.

La ddfenderesse en admettant la police, excipei'que Ics quantites d'huiles qui
avaicnt fait le sujet du contrat d'assurance di 9 juiilet 1807," lui avaiept
(?t(5, r<5pr<S3entee8 par ics assui-es comme devant arrivcr par le chemin dc fer lo

Gi^and Tronc, et que le contrat d'assurance n'a (?u pour objet quo tclles quanti-
t($s d'lu^lca rdcemment alors arrivees dans le dit liaiigard ou sur le point d'y
a/river, tandis que par les documents produits par le demandeur et sur lesqueU
Ja^rdclamation est faitc ct fondee il paraitrait que ^es quantites d'huiles dtaicnt dans
le dit hangard des defendeursle G de novcmbri^ 18GG, tout en prqltestant cepen-
.dantqu'il n't'ti^it ricn admis par cc plaidoycr.'

La contestation a et(j referc'c i un j,ury do luarchands et aux deux premieres
questions comme suit, il a dte rt^pondu dubitatiVeraent i la premitVe, ct formellc-
meht i!^ la secondc. .

'

!

'
•

No. 1. "Were John Mathewson.& Son; named in the plaintirs (declaration,

on and prior to the 19tb August fast, proprieljors of the quantity of oil referre/
to, in the, plaintiffs declaraO^^/.and in the p(|)licy plaintiff's exhibit No. one, or
of some hnd what portion-Mtereof?

I

Answer—We belicoe they were proprietors of the wliole quantity.

No. 2. " W^ the said oil and what portion! thereof destroyed by fire at Mon-
treal on or about the 19ih of August last, a^ alleged in plaintirs <[eclaration

,
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and if 8Q, what w,w tho valuoof tho HaiJ oil so dcaHoWd by fire ot the tinio of // »'»«»""»«>iit

its destruction ? ', , -
.

*/ " - "'

Answcr-T-All-destroyoil, value thereof 82,150.
II est iat<M9a»t de constatcr^uo ni lo dpumtidour iii U dofenduresso n'ori

c't^ satisfuits de la cliarge du Jugc, lors du p oc^s/

Lo demandcu\par sa motion J cot effot, J c^gipd i, Cotto partio do la char
dujuge par laquell\il a infurmt' lo juryM „'y av^it poL«.t d«-preuve que'
quantity d'huiledont\dcmafl4ourreeiun.uiLia wilcUr fut dans lo hangard fle
Middletonau temps dujfim, Ic 19 aofit. / / . • '

La defendercssc, par sa^tion auiiu.ui/cir.'^i/cxoipe ii ccttc partio do la
charge dujuge par laquelle il ^iQfornK« hLxjf quVl y avaft prouvo <5vidcnto ilo
la vcnte faite A Messrs. M'athewson & Co:/do la quantite d'huilo en question.

\Jo puis rcniarquer quo c'est un cas/,ire, ot qui dd.iotc coinbion la projve
<5tait inccrtaine et insuflSsante. '

/ |
Le procfe par jury a eu liou Ic 14/avrir doi/nicr ot lo verdict du jury avait

pour effot daccorder au demandcur /82,150 , iuais ce dernier, dfis le 23 aVril,

,
sentant qu'il n'etait pas possible doi{istifier ccAerdict par la preuve, a dema,iidd
A la eour acte do son ddsistemcnt du/verdictjusqu'i concurrence de 8398, et rdUui-
aant sadeinande d 81752, suivant/i.n certain dtat par lui fil«5 ee jour li, qui nJor-
respond gu^re avec les diffdrente^ piiices de la preuve. '

,
]

C'est dans cet (Jtal do la prwri^dure que le 24 avril dernier, la cour a dtd Jaisic
de la motion du demandeur Wurjugementsur le verdict en sa favour et seloii son
d^si^tement pour 81752, et Aussi de la motion de la d^feifderesse pour due lo

'

verdict etrles rdpon^s du hiry fussent mis de eot^ etpour nouveau proc^p, lo;
parce quo le verdict et les i^ponses du jury, surtout auk deux premic^res question^
a eux fournies/dtaient co^itrairps i\ la preuve, 2o. parce que le dit verdict' et les

•

dues r<?ponse8-<?taient liarfttitcment injuste^, contfaires i laloiet i, la ftreuve
faite. / ' / f .

Avant d'aller plus loin, il est bon de ci/er ici ce que I'on trouve au 3me volume
de Graham, o«M/,p<rt«/», sur la disordtlon et le devoir des juges et det cours
daccorderun nouveau proces en certains cas, Ch. 15, verdict against eidedce
edition of 1855, p. 1207. A '

I

'

"The authority veied in Courts of Law, to order ^ew trials, was not intend-
" 6d to be a mere formal, barren and inoperative powerj It was intendodl on tho

^1

contrary„ta,8upply a salutary guard against the mistakes, passions, prejudices/

^^

and ignorancft^f juries. The judge was not designed to bo a mere automaton/

^

to register the verdict ofjuries in all cases, against the manifest^ustice of the
' case, and agamst his own convictions of right.

. The law supposes that be will
< exercise an effective, scrutinizing and controlling judgment. Nor does the fact
' that there ha« been evidence submitted to the jury, on both sides of the points
' at issufe, exclude thfe exercise of this beneficial power of Bupej^jTon:^?
Again, same page :_" If the judge conscientiously believes that the verdict is

_

against the truth of the case, that, is, contrary to the weight of evidence, he is

^^

hmnd to grant a new trial. His conscience and his duty should not be satis.

J

fied by ingenious speculations on the possible mode by which the jury arrived
at the coaclusions which they reached, but require of him to ascertain if those

• /
/
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"ooncluHioriH are the naturul, probable and logical conclusions from the tosti-" mony."

^
Piigo 1208 :_" Whore verdicts arc without or against ovidonco, a^power-

^^

should reside m judges, to give relief; otherwise irroparnblo injusli^ would
be inflicted. Cases frequently occur in which jwicfl, from haste, inadvertence, -

• miscalculation or defect ofjudgment, decide wholly wrong."
1 vol. Graham, sumo edition, p. 355 :-" In all cases, however, much stress is

'

II

laid on the Qpinion of the judge who tried the case, if ho is satisfied with tho ,

•^
verdict upon reflection, although against his charge, a hew trial will generally

' be refused. But if the judge who presided at tho trial expresses bis dissatis-

I'

faction with tho finding of the jury, it will induce the Court, at least
"in doubtful cases, to direct the cause to be sent t<.'an(rthcr jury for reconsider-
" atio^."

C'cst d'aprL\a ces autoritc<.s quo la cour Mloit Otre guidee. Nous avons le fait
que ni I'uno ni I'autro des parties n'est satistaite do la charge du juge.
De plus, il est dgalement acquis .que j'Hon. Juge Monk^prdsidant au procts, *

avait, dans sa change aux jurds, \5nonco son opinion quil n'y avait pas de prcuvo
que les quantitesd'huiles rifclamvcs etaicnt au jour du feu dijoa'lo han-'ard do .

Middleton. /
'

"

Je puis ajouter qu^l^ ne tr>vo pass miQi-mome quil y ait aucuno prafivo
suffisante sur co point.^ J'irai's plus loin ml5me quo I'honorable juge et je dirais
qu'il n'y avait pas de |)r^uve non >l\i8Wiue" Iqs quantitds d-hniles dont le denmn- /

- deurjrdclame la valeur dtaient rdellement sa propritStd ou celle de s^ c<S<lnnt«. P»w
plus que je n'y voic la preuve que oo sont ces quantitds memes qu'ils ont euVin-
tention d'assurer le 9 juiJIet 1807. ^

II parait au contraire par la preutTciue les quantity (i'huilcs que le.dcman'-
deur ou aes cddants entendent rdclamer la valeiir, sont des qaantit(«8 d'huiles qu'ils
auraient acliete dds Novembre 1S6G, et que par , consequent il n'y a pa# d^
preuve sur I'identitd des choses assuri-es et des oho.scs perdues par le feu, preuvo

"^

qu'il etait cssentiel de faire. \
II tfie parait dgalement que les quantities d'huiles mentionn.T'es au rctruxHiou

desistemont du demandeur du 23 avril ne correspondent pas enti6r«ment, aveo
leg quantity assur^es au moins en partie, ou avec celles qu'il est prdtendu par lo
demandeur avoir dt<S achetdes pap sqs cddants dia novembre 1866. .

,

Sur toutes ces quantitdsetespt^ces d'huiles achet<5e8,a8surdesou perdues par lo /

feu, et dojit le depiandeur dcman^le recouvrement, il y aunemywe incertitude
pour ne rien dire de plus qui ne pent suflire pour assurer un verdict des jurds ou
unjugementdeccttecour. II n'y a pas uH t<Smoin sur le tdmoignage duqael
on puisse s'arrSter qu'il y avait U, le jotfr du feu, telle ou telle quantit4d'huile
appartenant au demandeur pu & ces cddants. > /'

Le demandeur s'est beaucotap reposd sur la deposition de Midd^ptiiri ei^mim?
en verta d'une commission rogatoire dmanee H New York, mais il me «ttffira#iire
que son tdmoigi%j est eh contradiction avec celui donnd par lui deviint le ftgo

,

Coursol peu de «mps apriis Je feu. L'on pent croire que ses souvenirs dtaient
plus exacts, quelques jours aprds le feu, qu'ils n'ont pu I'etre dizteois apris, k
New York le 31 Mars 1868. ',

.

''''» ....1,1 ..I l.l.ll....-.^-.l—l..». I.-.,.— IIU .IW-...-—.—.. '
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Mai9 U y a plus, ce^dont il a Mmoignd & N6w York est on contradiction avoo
. ce qui a m prouv<5 dovant le jury ot par los documento produits.

Sor !o tout iloBt impossible d'onveoir A line autre conclusion quo le verdict
' du jury a <$t<5 rendu sans preuvo suffisatito ot I<<golo, ot que la motion do la ddfon-
deresse pour nouveau proctVi doit Ctre nccorddo, et la motion du doman(iour wflir
jugement renvoyrfc avcc ddpons. • '

Motion for new trial granted.
Ro$e, Ritchie «fe Ron, for plnintiff.

Stmchan Befhune, Q. C, for defendant. .

(«. B.)
. ^
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i Coram ToRRANOE, J. ~~ —
No. 7«8.>

J^orgie etui \t. The Roifal Insurance C&lnj)4(ni/.

U itLD :-Th»t thf Hl« of property iniurvd doei not conroy to tlio purehmr the Toller of Iiuurnnco.
wHhoutttrmmfijrofthorollcyindby mereop«r»Uonofl«w.

,

This was an action on a fire poHcj^in Which the plaiotiffd sought to rwover
fromthodefcndants the sum of $15,000 oy. ^ -
The facta and circumstances as well as the pleadings in%^ case suffi-

cicntly appear in the remarks of the Honourable Judge, in renderitig judgment,
Per Curiam :—This case presents for decision a question which the Court be-

lieves comes before the tribunals of Lower Canada for thte first time. One main
question of law is as to the effectofthe sale of property insured against fire on exis-
ing policies of insurance in the handsof the vendors, and how far the transfer with-
out consent of the jij^urer invalidates- tfie insurance as regards the purchaser—

^ in other.word^
:
does the sale of the property insured convey td the purchaser the

policy of ipsurance without a transfer of the policy and by mere operation of
law, -- _^ ,

The chief facts are no^ disputed.

On the 18th of August, 1865, the trustees of the estate of the late John
Egan, of Ayimer, namely, David Davidson, Henr^ Thomas, and Edwin H
King, effected art insurance ag.aibst fire on the Pontiac Mills with the defendant*
for $20,000. ' •
On the 19th Septen^er, 1866; the plaintiffs bought from the trustees th»^

Pontiac MUIs lor$15000, payable J down, say $3750 cash.
On the 3rd of November, 1866, a memorandum in writing was made between

1.7J1?k'^'
!"* ^r^ ^'''"""' "' *"'**«' acknowledging the payment of

$3750 the first instalment, and containing the following clauses bearing upon the
litigation in question

:
" The deeds and transfers of insurances shall be com-

pleted at the first demand of th9 trustees,"

^
" The pro-rata rate of the premium on the insurances riow on the property to

*

be repaid by Messrs, Forgie & O'Connor to the trustees from this date."
Thereupon H^yj McKay, na ngeui^4he trusiw^ddfCMed a letterDf the

f

'-VI

m
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letter addressed to Mr.

of ,„,„.„„„. T^ '^°""'"' *''"'»» "'""I. you i„3i„„,jp,|,„,„
Wlioa Itio ilucumoniB oro niadu nm it i

^
vey the propert, to ,h„ nbovo ntju '

. a ^n
'"/"". °' ''"' '"'^'^ '« -^

«"•' they (O'Connor and Fo^Ho) w II ^c^ ^ J,'.';
." '''" '""'''" °^ '"""""'"^

tl.0 paj„.cnt duo upon the prtpcrT
'"'^' '''° J^""'"" '» ""vir

AlcsBrs. O'Cortnor A Foruio will «» „„„. /
""";. bur th. n.iil« .i„ „ot' It:,IZCl "'"" "''"''^ '" "'" ^"- -J
Mco«o to. inform n.c. in writing if L « n Ih '^""^l- .trustees covcV'd./'

^
j ""

Y*^*""
"'"i t'»"r you willhold tho

^^/n. I„sur.„yo Conapan, .p,ied b, TfoLw

480.G88 for 820,00^.^^0 rZ^l?n ''° '?"''"'' ^^'"^ ""'ior fig ?;
"

.
by transfer. ^' "^''"^'"'*^^''^ »«''«'-«'^ »"«i' t'.cy convey their interest

^^^ ^ .a„.a^, .S07, a «. oecurr^, ,, „.,,. ,., ^^^^^^^ ^^^.

eojril::-?;-1£- i»^«:> -« -.. eertiOeati to tl.e

the said purchasers .g„i„.st the trustee 3 |.

''' "^ ^'"'''•"^ "''^ •^«^''«""« of

_
necessary that forn.al n<rt5«o\bo a-^.in LTlr .1 ""'T'^'

"""^ "« '^ "'gbt bo
tained thcreuttdor. " ""

""''^
'''^^ *"

^
Are, and of the loss sus-

Li^i i^' P.;Sid t"'d!^£"^f
^ ^ ^"^ ^"--entaiity of W K

the balance rfu.a;„i„rc^!e:thtt7^^^
^i'ne yet to rl, befo^ ehe Z^^, ttTl'

""

Tk^''
'' '"^"^^ ^^ *bo

tho^«, ra^u rate of the premiu^ of j2 !I ^ T^ ^'^^ <J««. »nd further
day of Nov^a,ber last, for the rlw77 ' ";'''^""•^ ^^'"''^ ^^"^
further no^i^odtho defendants byril^rfP'^^^^ ""'* ^''^ P'-"«ff«
of the insurjncc money.

^ "' '"""' ^'^ P^^ "'e plaintiffs the balance

• «1J!SSS^J!^^:^ir!Z:t' ftr ^'•^ ''^^'-^^'
concluding clause of their claim well" foHo •

" " '^' P'"'"*'^«» ""'^ ^^ »•»«

»aking no claim upon the aa d com^a^ rtl d7'/"w "'''' ""'' *™»»-«
the amount for which the said milU-^ • t '^'^'"'*«) fo' tbe remainder of .

-hclaim (if anysuchth:™: 'rS'r.'f ,";^- -•'Hrcy, leaving
concern." ^ ""*** b^ whomsoever the same may

..*
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It w«H only orf the 9tli of January, 1808, that tho trantooi gave tho plaintiffs
a foimai notarial docd of tho niillH, and then «1to noknowIodKod .new to havo
received from tho pluintiffH tl.o tirit in»talmont of »:j,7B0, and tho balanoo of
111,83:1.11 from tho dofondants.

*-i*-oii"
'*°"'' "'"" *•"• *'""'""* "''''"'^'»'«dK«i to havoVocoivod from tho plain-

tiffi. «308 M and for tho /,ro rata of th(J promiurn of insuranoo, which It will bo

TT «T pT ''"'/ ""' ""'*"'*"'''"« «'• ^ho pl-untifF., by the momorandum
of tho 6th of Novoinbor, 186G.

Tho dcod of tho 9th of JanuarJ, 18G8, contain, tho following oIau««, which
It iri well to consider in connection with this litigation

Jntt fV"^
'*?'•?''

".!" «™' P"» ('»•« ''""toos) in consideration of tho
pronusoi do further hereby «oll, transfer, a«i«n and make over to tho partie« of
ho aeeond part (tho plaintiff.) all ri«ht«, intorosta, claim, and demand, whichU..^ haveor«.,Kht oxorc.8e in tho «aid Insurance policy, or which they c.u.
e{,'ally transfer of, ,„ and to tho said policy of Insurance, No. 480,683, or i.,
tho moneys due, or to accrue thereunder. \

rrovided, however, that nothirtg heroin contained shall bo hold to be a waiverby tho sa.d purfcH of tho second part of any rights, which they m.y now have
orjh.oh nmy hereafteraccrue to them, as against tho said parties of the first
part by reason of tl.o claim made by them upon the said insurance company, orof ho discharge executed by them as hcreinboforo stated, which righUi shall

appear that they have been unjustifiably deprived of any remedy igainst tho
'

TwhriJi ""~.°"T"^'
e'O""'^^^ "Ponsuch claim or di^harge.

Z^r««„ 'Z"''^-7^''
"^'^ '^' '^^ P"^'*^« of the second part Zrdd K °7; ? ""'^ P"''^ '^ '^' ^"^^ P»'»' -»'"" ^ preserved and maj

tlfp^n^tf"''/''? ^•'^ "-"""-nd -h-ll -tain notwithstTndi,^.
hesepresonts, thesaidpart.es of tho second part hereby declaring their nS

,

tension to be that under the terms of the sale to them, th^ were^^ to S^'arrf were at once subrogated to the said trustees' rights under The JdnTovth!^K, pretension, however, not b«ing admitted by the Z^'^ZT^^'^^t

defL^?„!L'"tLtV"" ^^A?"!"""^^
''""S''* "^ "°»'«» t« '««over from tho

attit ItrVh^dtC^^^^^^^ -de of 111,833.11

thesaleSfthelDhSepltrls^^^^^^^^^
other neceSsaiy allegations,

trustees A\«n inU
"f'^P**™'^'' l»e6,of the Pontiao Mills, and averred that the

•"'«'». oy virtue 01 any insurances on aa d sold Dremisa^ »:« TK«

VI.

Tho l(nr*l
liiMiniM"' ('t>.

m the rights of the said trustees in .n^ertlol^li^
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/

n-n. wan witl. tho tru«Uv. alone. „„.! „ Lr l,^ L' .b JH"' k!"

Jnnuarv 18GS I 1^^^^ f'f"''f'
""'•"'"' '""« PreviouH to ,.ho 9th of

,^Jh. ,.,„o, Wtwocn ,1,0 prlio. „,„j. w ™„„„od „p i, .i„. f„|,„(„j ,„^.

ffS 1B« «0 „ .1
P'"'""f ,

"' *''« '"'"•'"CO of tho insurance policy • namolv

186G, the memorandum of date tho .Jrd of November Iftfin „„ T., if^ I'
"./r of the rth of January 18CR

^>ovember, 18C0, and tho Notarial

.helT^t pIe'l';l';^f/"?''^;'.
'-"'^-f -^their pretention, as set forth inineir fcrst plea, that tho contract of in^surance containe^i in the pohcv was a Jr

nr/r :t,;::r"-'
"''• """> -h'- "« ^.»«!• t.: .

-i.i.o..t .„y .„i,.:::roni» ^ioj ' ' '"- °'""'"" '' '"• •""

'the Court .ill „„, .hortl, .„,.„, ,|,c,o' «„„»„', in ,rf„.

their inaurable-intarCTtf^

f\

\

\
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then b«m redoeed to •11;2B0, apArt from int^rMt on th« parahaM money, The
return of thU premium maj have been regarded by the truaUxM a» a part of tho

,

conaidoration of tho aale, and though tho truateoa would probably haTO aaaigncd

tho balance of tho iniuranoe on being refunded thn premium aa atipulated by
t\wm, yet there ia no promiae here by the truateoa to make an aapignmont of

the inauranoe.

Further on indeed we aoe that tho truateoa intended to aaaign the policy by.

tho deed of Male to bo paaMcd ;— for Mr. Mackij, in hia letter to the dufundanta

on tho 3rd of Novombor, writea, " when tho dooumonta are made out, it ia tho

intention of tho truateoa to convoy tho property to the above named gentlomeu,

aa also tho poIioicH of inauranco." What wja the object of that letter?

Mr. ^J4ok^y asks " plojuw to inform mo in writing if tliia ia in order, and
.that yoil will hold tl)o truateoa oovered."

• What doea Mr. Kouth for tho dofondunta anawor?
" Tho truateoa are held ooverod until they convoy their interoat by tranafor ?"

What waa that intoreat ? -^
It woB not tho value of tho uiilU, for thoy wore aold. The inaurablo interoat

of the truateoa was $15,000. loaa |.3,750, or |1 1,2."^0, and a little accrued interoat.

So fur wo 800 no agreement or promise t(j. aaaign und no aaaignment o^ the
*

policy to tho plaintiflii, and there had certainly been no payment of a rateable

propoirtion of tho premium by the plaintiffa.

Wo oomo now to the agreement and tranafor of the 9th of January, 18(58, a
year after the fire. There ia in it a oIbum already cited, in which the truateca

transfer to th^ plaintiffs nil rights which they possessor can legally transfer under .

the' policy, and then only do tho plaintiffs pay their rateable proportion of tho
premium, a mim qf $308, but there is a careful reserve by the trustees of all

grounds of defence which the truiitops then hud and should roUin notwithaUnd-
ing said presents.

It is worthy of note that the concluding port of this clause deofares the pre-
tension of tho plaintiffs to bo in effect, what ia to be considered in answering the
firat question above put. The plaintiffs in that clau^ affirm their pretension to
be that under tho terms of tho sale to them thoy were entitled to bo, and were
at once subrogated to the said trustees' rights under the said policy.

This first question therefore is answered in tlic negative.

The second question to be answered by tho Court is, whether the defendants
are well founded in their pretension that their eontract us contained in the policy,
was with tho trustees only, and limited and restricted to them, and jnoapublo of
assignment by them. The Court sees no conditions or terms in the policy, which
would have prevented the trustees from assigning it if thoy had ohowm so to do.

It IS well to add hero that the Commissioners for codifying the laws in their
report B»y thot th,ere is no difficulty in the right of tho insured to tramrfer

p. 242, and tho 2676th Art. of the C. C. prepared by tho Commissioners in ao^
many words, says : " The insured has in all eases u right to assign the policy
with the thmg insured, subject to tho conditions therein contained."
The third and. remaining question is purely a quastion of law. Did the

puroham hyi^the plaintiffs of the^«nrtMw^Wt

TIm Nntii
naaranvv

-;..\

iranoe as an
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/ HrjPKRroa covnr, i8o«.
'^

• l".«r.o«, bi..Ji„« o.. eh i,M«„ r ^ "r //" /"*'
T'"'"" " »'»"•»"' «^ »''«

no^ iroMMor tlio policy. Tho inHurni.co i. ihoroby to ,„i„atod gubkot tn H.xprovisions con«aino.lin.articlu257t;."
l'"""atoa subject to tho^

If wo now turn to Art. 251(1. wo 'fi„.l the fbllowi-nywords • " Tl.„ in.
..renaorcd void by the trhnsfcr.f intercut inCSuf t Ji ,

"""""^
to» turd pcr.n, unless such tbnsfcr is with thoZiZ^^;^
The Court is of opinion that, tho transfer of tho rMliXJi I Z^Zwithout the consent and privi-.pf tho dcfendunj SBBltt !« to

'

.n.ur.blo interest of the trusted which is not in q«JBPlI tie L'T

^<^thc plainUffs not pay tho trustee, t!.o «308 of premium before tho
I g^trunsfc,^,fro,a then.. „„d notify.the insurance company *od pu"Zhetru|eg^did..„re wo covo^d T and have an answer in hi...uMi^here-/

" Vigih,„tibus non dormientibua !„ ve„i n

^

>^
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Th.(lurl«,« nothing hero to j«,tiiy tho llutenjofftf . |(^|u„ -„» .1^

t'^^ «« O.ot t.,th., pro»k.rpn. «»„.t„in«d ifT.ho ArtlcJo 2570
^

;.«ol/ tra„«fvr i. with tl,o oon*,^t or pri.it, of tho i„.ur.r :
' ^ '

^
' ton»nlorinK thcrt-foro, that iho pretouidoB of tJK» Mntith^ «* ferth^int.„Nouna ,u>.or dato.iho D.h of J.„„..r,. . 8«H. J.^H 2^^t^lftS*under tho tor.,.. „f the *.le to the.., tJioy won. o .titl. I V« ^ .

'
'

ConBiduripB that tho plaintiffn havo fiiilod to nrovn .l.« »,-. ^
1 .. •

'^- <t W. Uohetlmu, fi^r VUinim.
'''"'ntiffi.' action .disniiwed.

Strachan Btlh,o,f, <^.C., for Di^fvndauU,
^'

^
•

!
^lO'VTREAL, era- OCTOfJKR, 1808.'

<7oi'am ToRRANCB, J. " " r

%..^/c Li6,//rfe 0/ Jean Loui$ Bmudnj vs Willi..n. W l

Jdl:!t :^°r:'!: °i"""'.'!'?
'""'°"" "^ "» ^'^-i-t ..» tou.«iM.|].kn for thf n^m nf M.j, i. .f aioauc.1 ,uu ilin lait FebnuiylMt, «

/
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i^--
'' Workman.

ii^\

apoUas^antedJ^be d?e« «^ the 2Gtl., 27th, 28th and 29th February

:

^)g
^votu^ took placo-;op U,e 26th February, contrar^to law, this day beij^.

>) tli > n
"^'7'' """ J""^""''' '"'J that th« election was therefore null.

|,.
TIren ioHow al%..t,on8 that the petjtionor on the days in question was a,^»on q«ahfied to be a candidate : that W. W. was ineoo^intaL di^uSd

? bea eandidateor eleoted, in.smueh as he then had or was intereL in a

nle!d!^LiT"rfn^''^7'- 1'' *'" "'^'P"'""-^'"" of the City, in an amountcxeeeding $100 (fully explained in the information) and though on the 11thFebruary, thq defendant had nominuliy di^eontinued the process so fur as he
..« coneerned, yet until he paid the amount for whieh the eorporatio^ Tould..-ue execuuon .^.inst hin, the law suit or juiiciul proee^ was in'^eallty peud

' .J^' V" aI'""
"">""'"" " *'"* ''^ '^^ f°"''"« 1"^''fi^^ ^ be eloeted at

<
dmi 2 vr

^''''

^T"'*'"=
•' ^""^ -'-IJ, whieh petitioner doesnot^ dm.t) the pot,t.onor was the only one quuliBed and c„ titled to »be eleeted andthe one who. be.ng 80 eatitleJ, received the greatest number of legal votes tiJit '

who had g.ver for him at said eloetion the greatest number of v;^s,tuhbr •

true intent and meaning of the law, and he was therefore du^eCted JbeMayor of the City of Mo„t..al, fo hold said office for one yeaf. to wTfrL h^^
.

ftrst Monday of March, present month, supposing said eJion Valid the3Eor voting at It held as aforesaid on a non^uridieal day. Ash Wedie^Iarand"rned on on the three last juridical days of February, and on the tTn yX th

! he? "
."T'""r" '/'' "'^"^" •' ''"»'''*' '^^ '-• *« ^-« been ^Joo" the four lastjundical days of last February." " ./ T i

That the council of the City had refused to declare irregular or void the

Thtr rW"!r T"^
"^ I-'^t-er d^y ejected if the dection we" ialw

-^i'-ht of LJ: "°f^ r"""!"'
^''^ '^"' ^^ ^^'^^'' ''""'''^y »« tbe will and

eld legal that W W., has procured himself to be declared by the coundl ofthe city, to have been elected Mayor, &c. &c.
Then follows another allegation of informant's qudifieations, and his condu

y your Honour to issue commanding the said W. W. to be summoned to apLr
tee2r /r"u'.^"'""

"'^'^ Sup«.ior Court, Montreal, upon the sate"

,
and to show by what authority he' assumed ^ hold or etercise, or holds andexorcises said office of Mayor, of and for said City of Montreal, and inflant

ial 'T:S '"^^ ^""^ «»-t-" f- Mayor, Ld in Montr al in FeZary^ sttT ^ 'T'' '"?"'' •"''""'''• """ ^'^ -'^' ^'^ *be causes h2
I

bcfrfrc stated; and informant further prays that said W. W. bj declared iruiltv

:d"2r-b""''^'"!'''f
''"-"•' office of Mayor of the'ciy:">tCahd that he be ousted and excluded from said office; and if saidl electiorbedeclared formal or legal, informant, raquerant. pray.'thatthe said in o mant

said office to hold he same up to tha^rst Monday of March, eighteen hundredand sixty-nine, and until hi. successor in said office of Ma^or" be electod a^d

fthattl
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29th February

;

, this day bein^j..^^

rofore null,

quoation was a

nod disqualified

interested in a

, in an amount

^h on the 11th

Id so far as he

'poratiun ooulJ

u reality pond-

be elected at

oner dooms' not

10 eleeted, and

il votes, to Jit,

«3, vithin Ihj *

f elected to/be

wit, from Itho

id, the polling

idnesday, /and

twenty-rtxth

ieu cdrrieu on

SUPERIOR COURT, 1868. 17

fiworn in, and that the Mayor, Aldermen and oitiiens of the City of Montreal,-
and the oounoil of the said City of Montreal, be ordered to admit him, said
Jean Loub Beaudry to the said office of Mayor, as duly elected to said office by
the result of the election before referred to, if legal, and formal, and that such
other orders be made as to right and justice may appertain ; with costs &c." '

The defendant has fyled three preliminary pleas to the information, an exocp-
tion d<5clinatoire, d la forme, and dilatoire, and the last of them is before me on

^ its merits. It alleges in substance :

''

That tbe defendant cannot at this time bo in any manner' compelled to
', answer the infonnafbn, because the requerant in the first place alleges that'tho
^ election of which ho complains is null and void, and therefore prays that it bo
^

declared- void and annulled, and in the same information he further alleges in
effect that the said W. W. was disqualified and was not eligible as Mayor of
the said city; and that the said coraplainanMras djuly qualified and eligible for
the said office, and prays that he be declared to have been rightfully elecled at

\
the said election and entitled to the said office of Mayor.

j "That the said olectioA is either good and valid, or is illegal and ni^ll ; and
-|that the said Honorable JeiTn Louis Beaudry has therefore pleaded and joined in

"his said information two several grounds and causes of action which arc contra-
dictory to and incompatible with one another; and which seek judgments con-
tradictory, and incompatible with each other, the whole contrary to the code of
procedure and to the practice of this Honorable Conrt.

" Wherefore tte said William Workman, humbly prays that for the causes
aforesaid it be ordered and adjudged that all proceedings in this matter or cause
be stayed until the said complainant has declared his option aa to which of the
said two grounds of complaint set forth in his said petition, to wit, illegality of

f the election or disqualification of the said defendant, he intends to proce^ upon;
I and as to. which of his said conclusions, namely, that the election for the said
l«ity therein referred to be wholly annulled; or that the said William Workman
^e declared disqualified and he the said petitioner be declared 'duly elwted io
Wie place; of t|ie said William W., he intends to persist in; and that he be

Bordered to deolaro such option within such time as may bo ordered and adjud.»ed
! in that behoof, |.ilipg„which that the present information^ and complaint°be

: dismissed,^." ^"'.

mrexception has been fyled in conformity with the Art. 120, S. S. 6 of the
.
P. which enacts that the defendant may stajT the suit by dilatory excep-

^

where the plaintiff has joined in his action several claims, which arc
incompatible, or susceptible of different modes of trial ; and in such case, the
defendant cannot be bound to defend the action until the plaintiff has declared
his option. And Article 15, declares that "several causes of action may be
joined m the same suit, provided they are nftt incompatible or contradictory,
that they seek condemnations of a like nature."
The three folloflfng questions may be put in the present case, and the answers

^
appear to be by no meani difficult. 1. I3 the allegation that the election is a-
nullity inasmuch as it wis held on Ash Wednesday, incompatiblewith the aUe-
gation that the same election was a good one, and that the petitioner was dnly

tion

iiMudrjr

Workman.

X

V

.*,
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Vfl.

WdrkuiBii

«5

An to fill thcoffie i CrT ;inw"" ""
''"f

""''•" *''" P^P"
'faction or co„clusion-.N acllv 'T

'""" °'"'""'^' ".at the one can so

l.as «.cd to „,y£T^^^'^' ^"^"'"'7 *" ^''° "'her. Tho words he

n."ron the words 0^::.^;;';::::"^
" ""'" "^ '"^''•"° "°-'-^

ITineipal eause or eoncIu!^„ it
„.'

.

" ^'^^^^-'J^ «•• «»bsidiary to a

.lependent upon the Sr C 'n

'"'"" "'"^ ^" "'""' '' """'""'•^ *« or

oleetion is .^d .J that* H r "
"'"'"""' '"^ "">* ^'•'' g'-'«-«n«e. ^^tliC

or subsidiary to the ^ri.'"Tee ,; T ' ""^ of ^Montreal, is accessory

null and void'? Is ^otrreI^^J'^^^'Tr ^'' '^'''"^^'"^
'^

toryof, and antagonistic to the al o«ii^„ t . ^ "" " ^"'''' "-'^^ic-

.ood
? I have no hesitation in a^n"!' 1.; L'^e t'".

''' ''""'^^ "^

.

with and contradicts the other and tlfo In i

^'"*'"" " '"compatible

tl.e election is void is<a„ o irelv dlfT T ;"" ''""^'•* ^^ ^'''^ P«'i''one^,^

»- •.eldgood. I an. Z:^^^^ZT"' Ir'^^'T''
'^

"'«

W

between the two cau.scs of act „TtIrt. i
•' r"""

''""''^ '""''°^'H
order accordi.,f:Iy.

''"' '" '"' "^'onnation, and I give m

would, I think, bo^,n eemirfor r '' ^"'"""''^ "'' ^^^^^^^^^ou. It

the office now ;cupieTbyLwl7r:f "'"'•*'"" ^''^•^'^^•- '"-

"i-Ilegations, he .n„st b'elieve to le1 n^ en:;"""'
"''"' *" ^"'^"^ ''^

The judgment is »w/eW as follows: .

Having heard the defendant W W ;„ » i p . •

<)led in this cause, and the co^.Ll..!!',T? "^ '"' exception dilatoire

port of his infonnUion 1 h'^. ^ °' " '"''P'^ '''^'^''^ «"<» '? ««P-
deliberated;

c^use,„aud examined the pleadings and du^

the said IV. W. was ell edtl/lf '''t'^v".';"''""'
"""P"»'"^' '''«'««<^

void for the reaso..s a,.d 11 r ^^ !
"^ ^^'"''•'^"'' '^ •"''^"'' »»» ''"^

<,"enceihereoftnat.erdeein'T"f ,'"?" "' ''*^'' ""^ P^"^^ '^o--
-.ue information he fur 1 r al

" f \'^ '"'^ ""'^ •••""""«^'- «"d '" *»•«

tied and was not elHJ ^Mat^Tf 'h

"
V'"'

*'" ''''' '^^ ^^- ^^ •^•-J«««-

wa, duly qualified ,k ^ellib ',wl 'T'l"'^'
^""^ ^''^^ *''^ -'•» -"P'«i"«nt

Pi-.inant)be dcelar d to t irilrt"'/"V^'"^^
^""^^ he (the com-

entitled to the said office of lyor: ° ' ""''"^ "' the said^lection, and

, Considerih"; that the siiil T /t n i i „

'«aid information twotvrltund;" "''7 P'"^*^' -^ joined in bis

tory to, and incompatirwtfZlth ""7
t' T'""'

""'"'^ "'^ «-'"^-
toryand incompatibl w th 1 oZ fhT T1

'"'"'" ^•^'^''J"J"'»°«t-o«tradic-

the Codeof CiJil Proc:l"„t w;tn:d:''"""'^ " ^"" ^'^'^ ^^^^'^'^^

I, the undersigned judge; do order and ucliudgT that all proceedings in this

: t
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licr? 3. Does the

icsday, induce tlic

and i8 the proper

hat the one oaasc

The words he

deciding against

>r subsidiary to a

>r ancillary to or

•ievance, tha^ tjyfc

Workman is the

real, is accessory

sh \Vcdn9.sday is

' void, contradic-

Mr. Beaudry is

is incompatibl

ho petitionei*,

:3 if the elf^JilBa,

uld ninko^^4
, and I give t*ie

y which should

91) testation. It

Iiould give hini

ch to judge by

eption dilatoire

to and in sup-

dings and duly

J. L. Beaudry

)Iains, whereat

egal, null and
'rays in conse-

d; and in the

was disquali-

d complainant

he (the com-

election, and

joined in his

»re contradic-

ats oontradic-

5th article'of

ings in this

^
flatter or cause bo stayed until the Siiid J. L. B. has declared bis option as

,|gto which of the said two grounds of complaint, set forth m bis said information
j^to wit

;
illegality of the clccrion or disqualification of the said defendant, he in-

^Jtcnds to proceed upon : and as to which ^f his said conclusions, namely : That
' ;-tho election for the said city therein referred to, be wholly annulled ; or that the
^^said W. W. be declared disqualiBed, and he the complainant bo declared duly
il^lected in placi of the said W. W., he iijtends to persist in; and I do order and
"Adjudge that the said J. L. B. do declare'^ such option vithin eight days from the

"S'^
hereof,.^tho whole with costs of the saad cj^ception rf»7r»/otVc to the defendant

'\
^

Exception maintained.
"t- If. W. Aitufin, for the Petitioner. '

J. J. C. Abbott, Q.a, for ddcndmt. "^
./I

(J.J. c, A.> — . ^ -- ^ :.
^ ^ . , 1^ — ,

BMU1I17

Worluun.

MO.VTREAL, Irn FEBRUARY, 1809.

IN rNSOLV£NCY.

Cor«»t Torrance, J.

No. 1051.

Tarffcon ct al. VS. Taillon, & Taillon,Pititio»er.
jlBLD:-Tliat on a joint demand by two creditors for over »600 undctS. 3 S. 8. 2 of tho Insolvent

Act of 18<M .gainst a debtor to make on assignment under the Act, the one creditor cannot
malto proof for the other under Art. 251 of the C. C. I»

Held :-That the claim of one of the two creditors being ba«.d upon a transfer made tohim by a third party, wliich was only signified upon the debtor several days after the demandof ah assignment, cannot avail in support of the demand.

Torrance, J. On the 8th of January, the firm of Turgeon & Gratton and
Bu8«ibe Grattoft made a joint demand upon Charles Taillon under the Insolvent
ict of 1864 S.3 S.S.2i for an assignment k

~^
On the 13th of Janiiary, the dcfSndant presented a petition to haVe the pro-

Bedingson the demand stayed and set aside on several grounds, and amon<»
fthers on the groun(^ that the defendant was not debtor for «500 of the said

^^'•o,.
**^*''''^ '" evidence that the claim of Eusc^be Gratton was a

am of «35 which hel had transferred to Louis Beqjamin Durocher on the 1st
bt October 1866, ^y a transfer signified to the defendant on the 22nd
January, 1869. That Durocher re-transferred the amount to Grattan who
^nly gave significatibn of the same to Taillon on the 22nd January, 1869.One of the witnesses in support of the demand was the creditor Tut-eon.
rhe evidence of this witness cannot avail in the case which is his own. The

ll to rtle
^" " '"^''"^""^ '^P"«'* «" «»« «"l>ject to compel me

I i.^\'?f' ^^"."^f""
^^' ^"'"°'' """^'^ »«' J^""' «» the 8th ofJanuaryIwhen the demand of assignment was made upon him, of the transfer by Durocher

V^^^^'''^'^''''^'^''^''^y- The demand there-[fore is not sustiuned.

(j, K.) _ Petition granted.
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MONTREAL, 30th JANUARY, 1869.

Coram ToMAtfCK^ J. •

I

'
No. 1930.

^ The *i^d.„. j.k.'fe.^ a,. ,„„.^^ ,^ ,^^ ^^1^ ^__^ ^|_^^^ ^ _^^

s.: '.:j p .f1"^^^ ?» "•:"* "«-• • «*-„. ,iu, ate
m«l,T.7 o ' f "^P^ troin them , „„te i„ »,tUen.ent for »rt45

trok.—1.

TBI

OOI

a poi

2.

req

8

doi

mei

4.

6.

nuu
4.

7.
"•'•

t«flt

La de^

ler rang <



SUPERIOR COURT. 1869. ,2»

ayment till the removal of the hypothoquo. The creditor Biset, contested the
ovation, and was defeated. .

^t wijlbe observed that in that ease there wos a distinct aoooptanoe of the
^hd security in place of the first, which was to be given up. There was there-M a novation there by the agreement. This authority is cited by Toullier.
mvol No. 272.

But further on at No. 276, Toullier says : Lorsqu'ils' passent entre quz
III nouvel acte, les changements, les modifications qu'iVponviennent de faire d
^ncienne obligation, no sont pas censds faits pour I'^t^dro, paroe que lo
fancier n'est pas faqilement pr^sumd renoncer auz droits qui Ttui sont acquis.
Or la novation contient une renonciation aux droits acquis par I'anoienne

bligation, uno extinction de cos droits. La novation ne doit done pas 6tre facile-
pnt prdsum^e, etc.

.This principle was applied inthe'oaae of Macfarlane vs. Patton, 1 L. C. R.
W, in Jones v. Lcmcsurier, 2 |lev. de Leg. 317, Noad and Lampson, 11 L. C.
j. 29, Noad v. Bouchard, 10 L. G. R. 476.
[In the present case, the Cour|; does not see any novation. There wa-s a
ptlement of accounts and a note given in acknowledgment of the debt payable
|i demand. That was all. ^
IThe exceptibns of the surety John Scott, should therefore be dis&sed, and
Idgment go against all the defendants. ' * / 5

Bogwt

Monrtt.

A. (& W. Bohertson, for plaintiff!.*.

Curlier, Pominvil/e rf- Betournay (or defendants.
(J. K.)

Judgment for pliid tiffs.

ST. HYAOINTHE, DBOEMBRE, 1868.

Coram Sicottb, J. ^

No. 981. .
,-

me Jane Patton, Jemanderesse, vs. Corporation de St. Andri d'Acton, et al.,

di/enderetuea.

'*'''~TinJoL^ruxTi°"?",*'°,'**?,'''°°
•«'''»«o°t~t octroys 4 I'MJudlctaire d'an Immenbl.

iTu^ZT^ f
"niciP«le., il West pas n^Sce^alre de mettw en c«a»e I. corpomtlpn da

ponuon lockleou ftsoDsecrttaite,

'

requue
, » ilg n ont pret« le serment voulu ; s'ilg n'pnt aignb le rOle

al «^« i'u'*'"''^'"'"
."* """""""^ '•"'""'^ '« P»' = is de U sect. 69 de I'acte manieip.1

a. Que I'impAt doit porter .ur le monUnt exact de I. valeai- des'propri^t^i imnoublei

mi{i«a lei lonuuiM de la lol ont €t« obserr^ poor parrenlr * teUe rente. '

La dei^anderesse est propri^taire depuis le 9 avril 1862 du lot Now 4 dans le
er rang au Township d'Acton. Elle I'a aoqaJH d'nn ..rtflin Toannnmnr'



Patton
Tl,

Corp. do Hi.
ADdnt d'Acioii

T.0

COUIl 8UPERIKUIIE, 18C0.

ftvrior 1863Vlot qui vaut au.,loL\ do *26oO est vcndu on la moniiro

„„.,.!. J ,
'«3vriXlS65 un central ost octrovd a rodiudi-

::;:.tcoZt:;""'
'- "''-' '- '^-^-^-'^^-icr du Loui

iout f'^r'f.7« 1"; ""!» 'S-o'^'J cctto proodduro ju«quo dans lo« A^rniorsiourn do la pcV.odo do deux ans accordt^o pir I'aoto 27 Vi t. o. 9 soot 11 pou

/ ^aloHdoSt Ihcodorod'Aoton, ot do St. AndrtS d'Aoton, en Icsqucllos laMor-

la cornr niHrtn ,1., Ai i' i . i

"" "" ' uucnauu. hWo no niqtpas on cause

^lten.o Sunrrr '°
"""'»t

'""'"''=« eontrocccontra/provicnno"

• dSnd"™ '^ '" -".cpalitd l,.,d. d-ulors ropro.ont<5 p'r Ics deux

• ju^i|;i":e:r"''""'""
^"^"""-"^ '^-^ - *-- ^--^-^^ ^-^

nn'^lJl^r^
'^P"^"" Prosquontiircnent sur un ddfuut do procedure: Ello

ot^«.u . ^
'aat-ii-nacresso, vQ quo c est cette corporation qui avait vondu '

^l.acourap,J, avoir- cntcndaksiKirfc, .uric „&i,o, l« dc^fondcur Bachand

<|.atro, da», lo premier rang d„ To„,|,ip d'Aotou, e„„,t,S de vliZh
e d,., ,„ eile demaade i Wro declarer nulle la vent. ,«i en . 6U f.i.o parLT



COUIl SUPERIEUIIE, 1860. 23

/

d Acton a 6M divi«Jo ot ddmombrdo en dofix munioipalit<5«, par dispositionn Idgis- »^«toB ,

lativos, ct quo lea deux mutueipalit^H drigdes pour lo mOmo tcrritoire par lo sttiut C'orp'd, a..

'

Hont la municipal.^ do St. Andrd d' Acton ot colic do 8t. Th(5odoro d'Actoh nui""""'
"''*"'°

.
Hont pourauivics par la prdacnto notion

;
qu'cn fait lea doux .nnuicipalitds aqnt la

reprdsontation ot la continuation, do la corporation du Township d'Acton ; -litton.
du. on fait quo Ics dvaluatcurs qui p.ruisscnt avoir fuit lo r6Io d'dvaiuirtion
pour la .nun.c.palit<5 du Townahip dActon en 18G1, ot aur loquol on n baddies
taxeaoteot.8ationarc'clam.5o3cnl8W,no poaaddaient pus la qualffioitioi fon-

;^.tVro requ.80, Bans laquolle leur non.inatiofi dtait nullo.qu'il n'y a pua n.C-mo do
prcuvo do lour nomination, qu'ils n ont paa prCtd lo ^crm^nt rcquis, qu'iia n'ont
pas mgndlorOlo pour JuidonnorautJ,e„ticitd,.il suit qu, lo role d'dvaluation u

'

!"t
P."": "^'^^ F'-««nn«« «»"« aut<Mife, ct que tcl role no pouvait aorvir do baao

.Uunpoaitmndauqunotaxo; attend., en fait qu'il n'y a uueuno r^cuvo quo
demando do lata.xo udtd faite, pur la aignifieation-a personno ou A doSihT^'L
etat dcs taxesjtaommes dues t«l.quo preacrit par loatutut, non plua que do la
.su.«,o doa .ncub ea do la peraorfnc obligd au pui-ment^, «ttendu en fait quo I'aviadu ddpot du rfllo do percepti,n,, tel quo lo vout lo at^tut, n'a paa 6t6 donnd il
suit quo lea contribuablea n'ont jan.aia dtd mia en dcmeuro et en ddfaut do payer
attendu on fa.t, quo rordonnaneo do PimpCt n'a paa pour objot, dea finse.rtainoa
iMftitdea ct ddfin.ea, non plua que pour doa dventualitda et duna dea cotJditicma
prescntes et prdvues par le statut; attendu erf fait que rimpoaitioi. no rcposo pus
Hur toutc la valour cotisablo ddt|rn.irido par lo rfilc d'dvaluation •

Attendu x,n fait quo Ic seo/dtalre-trdaorier du comtd est I'officier prdpoad par
la lo. pour faire lea voutca pourlea taxes municipalea r^clumdea eoinmo dues ct
uon payees lo 1.5 noven.bro ehaquc anndo, par kS' difTdi-ontcs municipalitda
localoa

;
attendu en fuit que la loi cnjoint i cetodkier dodonner un titre H I'adju-

d.eata,re au non. de la .nunicipaiitd du comtd; attendu en fuit que la dema,.do
09tbasdo,aurl.Ildguiitddosactesetprocdde8 adoptds par la municipalitd locale
d Acton a^ant ,„C,„e lu n.rso en vente, quo la domando do fuiro veudro precededu fa.tdo la mumcpalitd locale d'Aeton, pour dea taxes impo^dea par cetto dor-

'

,ni6re et pour son utiiitd seule, quo lea doniers provonant do la vente lui ont dtd
payds

.1 6u.t do tout CO que dcsaua, quo la corporation du comtd do
Bagot, naaucun .ntdret dans la emao, no a'eat nuUemcnt immised dans lea
actea rejat.f8 A la vente, et ..e pouvait on aucunc manitVo controier Texdcution do
Ja in.s(>«n vente rdclamdo f»air lea ...unicipalitda locales do I'officier ddaignd et rrd-
poadpar-la loi aeulo pqur faire cea ventea,>et Rartarit quJil n'y avait paa lieu
Uo mettre on cause la cbrpdration du conitd de Bagbt;

Considdrant que lea fculea partiea interessdea sont on oatiso ot quo I'action est
bien (|ftigde H toutos fiua contra lea parties asaigndea

;

"\^^ -
' •

Conaiddrantqu'il incombait aux ddfondereases de faire la preuvo^ b. rd-ula-
ntd des procdddajdo J'autoritd municipale, relatifa d, I'imposition de la ta4, et
que faute de preuvede la part dea autoritds municipalea, que lea formalitda pres-
cntes par la lo. avaicnt dtd observdes, ollcs no justifient aucun droit a rit..posi.
t.on comme au pajoment d'aucune taxo;

Coiisiddrant que la demanderesae a constatd que les formalites subatantielleS et
cssentieUes pour valider rimpoaitioi des taxes rdclamdes sur et contro I'jidritage de

\

Ml^

.- '
. -.

f
, ^

—— .:, :*.
.
• - .

*' * "
.

' '-.-/ ^

'--•-.':-^^^^^^^^^^
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COURT OF REVIEW. 1868.

fi

que oet h<$ritngo, non plu. quo Je nroDririr a
'^ '""'""" "•"«' «» ««" droit,

declare la .„i. en venJlltrt^^^/^^^f/'^^-^ff---. •»•«-« <'<^«'«>ut«;

fdvrior 18G3 illdgalo ot nulle • SiolurLT . ? ' •^" Town.hip d'AdtoD, e„

Baoh,„d lo vingt ftvrier 186 J tar To 1 t »'"-o ootrojr<5 A r«djudicUiro

dicataire et d.fc„deur Baohand do ZZHl] U.ZtTj.^^Jt'''''' t
''''^"•

Banco et iwssoasion do cot hdritairo ot o.r'ii
domandoroiwe la jouia,

voios ,00 do droit; fait mJ^Z'^IT^LZ^^^^^^^ 7^'""*'^" *«"'««

resso dans la libro jouissanoe et poLs^ion dfl h.f '
'"''"''

'" ^''"'^^'^

noles ddfondour8auxddpo„8dEr>I F »
''''^° "* Propri«5td, condam-

/?. /%«/«.«e, pour la de^andoror
"'"' "'"""'^^ '« d-andores«e.

If;- ;

'.

IN liEVIEW FROM THK SUPERIOR COURT.
MONTREAL, 30th NOVEMBER, 18«8.

Coram 3Jondelet J MAntriv r ^•J^*.^ J., WACKAY, J., AND ToHRANCE. J.
No. 28!t. -

n7/«ott vs. Ihmera, f

PB0.MI88OItY NotE-PflEsCRIPTIO.V.

his case and 1 10 di«iia,n„ „p »!.- c. . - >
"«» "x tno /**/bi<. I

country and

.
The facts of .his case and ' tVe'dS;: "71CT'""T" "" "' •'"''^'•^'•

reported, 12 L. C. Jurist, p 222 ThldoJn 1 .

"^"'' ^""*' ^'" ^ «»">d

M0.OK.EX. J.. dissent;n;;trvrd ht^":^^^^^^^"^^ "^ «>' -iow.
had seen no reason to alter his opinion. His realrfTdllT'^

'^"'*'"*

set forth in the judgment rendered by him n the!-• T ° ''™ ^""^

Jurist, 222).
^ ""^ Superior Court, (12 L. C.

in f.^!''*V'~J''?'^"^"'*'*°^
'"'"^'^ "" «Promis.sorynote for $1773 «o « ^

"

ih!V" ?7. \«r^Pr•''^ - ^Viseonsin, four .no.fths after date'
"^"

Ihe plaintiff in his dec aration allc-^es H,.if «» ,1 p j
of the «,,., .1..,. .i».„ttSZ^Z^Z . "I "",:

•'^' "' °'*°S
.her., .oa .he dcrend... can b, .ha,!:;1: *Xu,"»'

'°°°°'° """"^
Ihe plaintiff's pretensions have been imint,.;„J k »•. . ,

JusticoMondele, which defendant norrkJ r e l^e:'tH/.^'-has pleaded the prescription of five years, under 12 V e a84qf f"^" •

years, under 10 and 11 Vict (18471
(^^-lOJ, and of six^

The 10th Volume of the t. C. Jurist may be referred tn . •

pretensions of the parties. The plaintiff contends TITk- ^ '^"''"'S *•"«

governed ^ the.. ^.; but by L J :?r^^JT^Clf'^S:^

-'v-

^
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lAd^parlaniuni-

• damandoreuo,

1180 ot nans droit,

inoUie;d^laro
t log en ddboute

;

leroflM par I'offi.

'lip d'AotoD, en
k I'adjudioatairo

nanioipalitd du
donno ATadju-

loroaselajouiflr

-aint-par touten

nir la deniando-

m6t6, condam-

denianderesse.

»<l« In • foreign
' by the Ux/bri.

will be found

» for review.

ise a^n, but

g were fully

. (12 L. C.

73.80, made
I.

' the makins
s prescribed

lent of Mr.

3 defendant

and of bIx/

bowing the

» ngt to be

0.

M

h » proTed that in Now York, and in Wi«4.ln, abaenoe ft»frn.pt.
prwcription in oaao. like the present. The judgment of Mr. Ju.tiee Moidolot

'

haaoye^ruled the plea, of pnwoription, and haa condemned the defendant a.
prayed.

This Court is now going to reverse that decision. This Court (that is the

r", o!{ V*?"
^'*"?^ *'"'"'" **** P'"" "*" P'«""P»'«"» of avo years by force of

be 12th Vict a good enough defence, of it«olf. Objections to it are answered
by Story Confl. of Laws, §580. and noU^on p. 485 of the seoond Edition
The plaintiff eonWnds that the 12th Victoria operates only againstnotes

duo and made payable in Lower Canttdu ; and that it ha. no force in this ease,btmuM the note here is not made payable in Lower Canada, lint the eiDre.'
sion of U.e 12th Victoria is not due and " made payable.- but due and '< nav

"Land' ^"k.
^':^ *«'7"'""» «f "«'»«'" if nothing more had been LiDue and payable " involves no moro than " due," or " due and exigible :"

so^e Court holds This note might have bee„ sued upon in 1869. Suppose
Wilson had sued in 1859, would not his.suit have been on a note due and J^yable in Lower Canada ? And it is so now.

^^
J The Court holds the plea of prescription of six years, under 10 and 1 1 Vietgood »,I«, and fatal to the plaintiff's ease. • "No action shall be maintainable "

say.JJat Act, " after sixjyears." The Act makes noaUe^^nte to tUre. The It 1
.8 good

i
but action is do„i«d, that is all. This Act is one concerning the mlof proceeding and must govern this ouso. [StoVy, Conflict of Laws, §§576577; also p. 530, 1, Boullenois, Ed. of 1766 J

• ^ '

^The plaintiff says that 10 and 11 Vict, has been superseded and vacated by12th \,et., and cannot avail to the defendant, and that 12th Viet, oanrtot avail
to him, because the note sued upon is not made payable here. The Court i-
against plaintiff on both points.

. Both Statutes were pleaded in Fisher and

ZTt^T.T l
""" "'"* ''" '" '"'^ '^ ^'"*- "« ""^ "»«»«<» to affect

wtZ' »h , 'T.^'T'' °^ '^^ '"''•"« *^«" held.not to he retroactiveWhatever the law of the place of the contract, whatever the law of the placeWhere the note is n^ade payable, the i^ fori Is to control this ease §581Story.] There IS no reason for making an exception of this ease frJm the
g neral rule Diversities of opinions have prevailed, and always will, on suchsubjects. Volumes have been written on the domicile of the debtor, as affeetbgthe remedy, or suit

;
about his domicile, at the time of the contract at the t moof the suit; on the place of the contract, the place for payment, &c. The BarTs

familiar with the reasonings pro and con. As many authors are on one side as on

Leked r . "' ""I'T ''''^'^' """^ ''r ^"^^ "«'• ^<"*- »«•« been a"tacked for his opinions by Troplor^, and lastly >Voj»to«i, hyJfarcadi. A refu..e
can be found only in the old general rule, that the l^/ori must prevail i. oasis
ot perftnal action such i^^ the present one.

Torrance, J., concurred.

The following was the judgment of the Court :-The Court now here sittinga Courtof Review, having heard the parties by their respeetive counsel, upon
the judgment rendered m the Superior Court Fht the District of Montreal nn
the 28th day of Mareh, 1868, having examined the record andproS^^in this cause and maturely deliberated:

"S» naa

l>«iMn.
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COUH DK CrUClJIT, 1808.

K
\

.
«W note b.«^.o due „„,, J!,,?^ 1 S t i:^^

""'' '"^' *'"*' '"^ "" "'"""

' tho «.id note .„u.t bo hoij rr,.b"l "T'lrr" *'•"'""'• •"•^ i*^ '•*.

,
/«W. «. dnnt, «„,! thoroforo that in i.„ i

'^ P«"»"P»«'-y «rci7,«,o,. ««

•««t Sceptic. ,,Ie„.lo.l S^l 11./:^ '"'• "•";"' h-Ji.rcKardod thoMld.

^^ .^... ...I. orj^-:r-r^

t«i,,able, an4 that ,bo dofbuJa 1 1 ri: ^ /,'
'""' "'^iif? "«^ """•"

-aid pica iH well founded, and ouSo^^^^^^V "''" ^'«*«» ""d that

judgment complained of/trwitlh ^" '"""""'"^J. «"J HfXt in tho

>^iJra«.Ldi««.r:;iJ^,-^^^^^^^ -^ ^Sth Ma„, ,86,

to bavo rendered in theJei^^en d . I

J." '«'"'^'^» 5'''«'' 'I'o Court bolow ought
and dou. di.„i. piainaLr:; r^^^^^^^^^^^

. thcau^rior Court,, in .,. court; im;;!^::^::^'
«/, /V'"'»», for tho plain! iff.

" ''^"dgmcnt i^vorsod.

/». Girouiinl, for tho defondirnt ' ^ .- ' i^
*»

(•'•.K-.) '

,
, p. . ' -

.

"

COURDE crueiTiT

MONTREAL, 31 DECfcMBUE, 18U8.

Coram Beaudry, J, A.

No. 10C4.

Le 13 Janvier 1868, lo domandeur fit »rrAf„.
'^ '"'"^

• This jadgment has proceedea upon the laTITZT^T]
~^

Btporttr'i JS'oie.
-"''''• "^eXore our OlrU Od

d'un

:AC



'dQUil I)K OIIlCUrT, 1808.
^ 27

A««,li„, .„drtt< MfmhU tn uno «,„.,„„ de |W.67 pour7rX««rrir~^ '.

.nj.v.l« „y„„t e..U. „e ouofi. ..^ jI i'.C o„ UT i'' T
nam,. A..... „„,,.„„.u. ,„,H. rut fordo. d„ ,,,,j„r J , 2H T 1^8 t

" Hiannd de« frais ,u „.o..t;..t do I 07 \^ „«J,t mil v "? ''"' " '"'"''

- " ™«l"iH.rofuHOcancyi«o do payor uud'enul^^^^
lo du.cndour, quoiquo

.
" ..io« un total do 8147 93. JJZtl^taaT '""T

'"""""' ''"

;^,ue .0 do„.a„dou. pur .'d.ci::;r :o"^ttretfL":^^
" corp- ooutro lo dit dc^fondour

; on autant quo oeTomier 2 1 J°
''"'"

,;;corpsco».eoautio„judiciairo;q«occtt::o:;^~^^^^^ P"
"ordinairo, ordounc au'un hrnf.ln ««„- : »

'^ " ""'""Oo o" »» formo

" uiuno do 00 district ct I'y d.5tcnir iusnn'A ^ n •.
prisoriroiu-

"dito...edo8l47.93,;vtt I^^^^^^^^^
au do^and^^,. " .

" janvior dornior, ot ios frais dos prdsen 1 A 1^ ' """'P'"' **" ^^ do

"Hoitmontrdop^rlod^ouTcour Il'to TlT
d'^" "T ""^ ""*™'™ "°

" heures du matin. ^ '
^^ ^° "ovembro prochain, H dix

J::^:^:^^::;^::: t:ii:
^^^^^^^.-p-- - -Mint la

r.«.oetpr.tcidit'quoTo!iit:L cr:r^^^^
sans alldguor ccpondant d'autre rai«oa auo lot ! f \

'^'^ ''^«"^™*.

acoordtf la contrite pa. corps
^ ' **"" '° •'"cement n'avait paT

En ddoombre 1868, lea parties furont entenduea sur la r^\a «. I .
question eUo 31 do CO tnois.cetterigle fat diJoIaT^ab^^^^^^^^

""
'

r^manaUon du brefde contrainto par corps
' "°"

°''^*'"'"l"'
AutoriKj cWes par lo demandeur.
Code oiril, art. 2272.

Italln
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Itolta
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",1

m ttE (JIHCUIT, 186H. ' ^^

0«i« «|« |iro«44«M •!?«•, art. TM.
Poihtor, TmIW dM obligaiioiM, N<m ant, m.
r<^n^*n, dki. d« droU, fo. caullua JudlcUlrc,
ArrAldu 1 Mpu leiM.

Dial. d» JurUprudHct, »o. e«ulioa Jtidlelaln.
»'t4fOi» d« U JannAi, Prinelpai d« UJurl.p Til. 11, Ko. 6«S
Ordonoane* l««T, Til, II.

H4fIM du Dr.,il r,»nv«H, p 47a, elmp. VH. m«. XII.
./. /I. A. lirlh, arocttt du ^oinnndaut,
.A Ihihamtl, atmiiit du di'|«indour.

••«•*

COIIU OK CIUOUIT.

HT. FlYAOIKTIli, JAMVIRR, moft

CcirMm 8100TTK, J

.

No. STM.

/*um/ ^//<ir.|, domrttidour va. Joteph Witcot, ddftmdcur.

Jooai-Qn'UB minour !» pw ,|mlt •!• puunuUn- An ton nom pour •« .».. „„.-h i.

. *« r..t p., ,0 p*„ .ou. ,. p„u«„,. ., ,„ cou.rArdT,uZ.i: m^ur
•"«•«—"

AoUon pour g««oa Lo dca.andour oat ag^ d« 10 an.. II vlt .veo i«n pira.

«o. cngngd u..mO„H,,^ma.H,,uo cW «,„ p^rc qui a fuU cot o^agoment ^5
prdtond quo

1 actio,, dovrnit (»tro porWo ou no.n du p«r«. U, fafta <Jt.nt nrou
vrfa Hulvant loa allegation, du ddfcndeur, la cour adjugo •

^

Quo lo droit do pourHuito pour rooouvromont do aoa gage. ocoord<5 au mfneurpnr I'arUclo 304 du oodo tir<$ do la .ct. 35 du chap. 82^^. C, no oh.„rr o„.uxr^glo. ord.na.ro. dotlroit ot d, la rai«n qui voulant quo lo. oonv^tiZ
ox<<outon ontre Ic. contraotants. La loi confAro au minouVau-de^u, dT qua

^ZZrl T '"
"T"^

^'"° '" ~"''''^^° °"'"™° -J«"^ quant aUd^U
•ill ^7 ,

"'°''"'^'"«"» ^" "«» «"«««• Mai. 11 no pcut u««r du pri

:;n^;r
•"" ""'"'"" ""' ''"'; ^"^""^^ ~- -«-«o-nt. otnol

TT */- „ I 1 .
Aolion ddbout^.

C'. Mercier, pour lo deniandour.

Chagmn, SicoUe A Lanclot, pour Ic dt'fcndcur.
' (MAO. L.) ,

' •
:

1
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In AfPiAL.

MOMTRIAL, tTM DiaiMBRR, mi.'
'

ro«.« D.VAi. 0. J., CA.ON. H.u,a.r, D.ummomo. anp Jo„«««, Jj.
K9. 17. "

/
.

TIIOJIAa S. BROWW,

', (<^MW*aiin«M«CI»iirl«Wo«,)

AHO, ArrtttAHf,

JAMES DOUOLAS, \

{PtaiHtiffiHlMiCturHtlow,)

IIUDl ,, . .^ RiaroKDnrr.
r- - -UiKwr tiM iBMlrtnt mu in fottm, •• laMlmt »>. ..tut «.

cnW^irr; fTS'^f""""-^
C«t.ppol«,t dunjuBomontdo 1. Cou, d, Olr-«it, di-trlot do 8„rel. ronropn, uno opp.,.Uion^'.ito p.r l'.pp«|.„t Brown d.«l«iu«.le .. reclame, c„ .,«„li,<, do .yndio offioW p«ur !o di«Tt do MonTrll

'"

quorouu,, . f.U oe«ion ..lonUlro ,,e .« Ucn. pour le b6ndfloo do ^ord cU.a Brown ,,u. . pn. I'.dminutration do oe. bion. ot dt.it .«rTrpoi„t d'oZtueruno ddoharKO do la part do, ordanoior, do<K.n failli. lor«,uo futfa^ l.J^^,^.
drto do oortajn. cffcU mobiliors app„rton,nt .u f.|„|,7,„r en.p(!chor Cntel
Wright lo. d.U offota oddd, A «,« ordanoior. ; lo domandour a oo.to.tJ cotrooi«U.on pr .ond.nt quo U ncnination do Brown coo.1uo .yni^T^Z^Z
du.t „u lo pour la r.i«on qu. la oo«.ion par Wright aurait dft Otre fait. A un v„
d.ooffio.ord.idantd^n,.odi.trictdura!;ii.ta„^

qu n dta t .ynd.o officio que pour lo district do Montrdal, et lo contcstantZ!U. quo lo nommd Bartho, do 1. ville do So«l. dt.it duem ntnommd .rdiooffi-

Cour do Sore (Loranger. Jugo) a dtd do cot avi. et a, on cooidquenco «nmdpour cot^ raison roppo.ition do Brown. Co jugcment .oumU Al. oo« do" vU..on y a dtd co„fin»d. Cost do co, doux jugon.cnta qu'ost le pr^aenUppoY

ddrnirrdiffdrT!" T
''''' """'^'' '" J"«" *^''"''"'''*' «°'*''«''^» ^' Monk

;
co

La .imple question posdoct quo noua avong^A ddolder, est de «voir si " unee«.on volonUjrepar un faUli pout .tre faito .alablomo^t . un syn" Idandans, enommd pour undiatrict autre quo oolui oi rdside le failli." cZquosUon trd, .ntdrossanto. parait divisor los ^uri««,n.ultos et lea tribnnaux. £fr"Tit' ^'^""^ '"'•^'"'"''"^ ^« rintcrpr<5tation H donnor A hlLoei ^

''-t \- B '.; •

:--'
————

^
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«

Drown
Ta.

t Douglas.

'X

.

ft!

|!| !

'Ife

.
^.U^de^la cession fbodenfcette opinion sur la 2e claus<rdo iWe do ISGiTc^ plus haut en second lieu. Cette olauso qui dispense lo failli/ qui faiXno

'

cession volonUnmA ^s erdaneiers, de la faire pr^eder des publiea ions etltm -
^

?Z IL
,"'''^^" '' '"^ '^"'="°" '^ •'"<'*« ^« 1864 'ddelare qu Is ir ^

.

formaht^sla eess.on pourra Stre fdte ".<, a,,^, o^««/ «„.i,';.ee app^ntea~,X/

Ind" t /'''r*"'''"'^- <^-*'°'«i«=->«entilesV«toX«ueJW f
«on des mots " res^J^u .ithln the dUtrict^' qui «« trouvent dans le plii^

'

urZ r?"!"*
'^^ ''

'^S'f
t«- ".voulu, par cet amendemen' fairfdIp !mtre cette restnction, ot que depuis la passution"du seeond acte, il n'est pLndc ssa.ro de fa.re la cession d un .,ndlc officlelMant dans Murict, quitpent etro faUe i tout tel sjudic, quelque soit I'endroit ou il reside, ciux quiddfendent le jugement soutiennent au eontraire que ramenden.ent en question

r * !I f °«™prend que les formalit^s antorieures A la cession, Lemp- -

SI! t T"'""!"'
s'^tend pas a la quality du syndic, qui reste 1"^

.
ci-deyant a etre nommi sou, les dispositions du premier acte, 6t n. pent, p»r suite

dontiUrdZfr.'^""'^'""""'""^ '^ J"S« ^'"I-''^-^ '"^^ause '
dont

1
a 6t6 parW plus haut, et

I aussi par les diflKrents juges qui ont concourudanslesj tsdontestappel. Sans .tre tr^s^ertain^foLta bte^r
tiofa e t correct* je su.«, pour le nioment, dispos<J a I'adopter, et dans ce cZpeuimporte qu'dy ajt ou qu'U n'j^ait pas un syndic officiel ^r le district deRi'hcheu

;

quand ,1 n'y en aurait pas la nomination de I'appelant n'en serait pas moinsvicjeu^ et alors d serait san] quality pour soutenir Imposition qu'il ipSJe suis done pour confirm^r le jugement. ]7
proauite.

Duval, C J._No doubi, in the interpretation of dl laws, w^ere the terms ofthe law are clear and fairly susceptible of no doub^fulinterireLio thf"te

t

of the law mustbe foirowed, the legislator must be obeyelregardWatyV
1
eonsequences^which may result. If the law <jalls for refor^ let the leg slater mtervene; but so long as it remains in {<yi^ the will of the le^iJator ^

*

supreme and ftannot be questioned.
/

't-oUnator id

In the present case the question turn*.(jn thp' interpretation of two Statnt^^the one, 27 & 28 Vio. C. 17, the other, 29 Vii C 18.
' ^ '

With reference to the first, that is, the 27 & "8 Vic C 17 «« J . k*

zT:r'''^:'rt -^^^- ^ ^f section i ^^^:J^r!Z^^:^
not be sust«rfedr The clause provides for two distinct cases; the one thenomination of an assignee by the creditors, the other, indefault oi such n^mint

i*r-3
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tion, or in case the assignee named, refuses to act th^n h„ ii,
• .

'

.
of his ereditors, resident within the Province or of a

"
nffi .

'"''"* ''^ "^ "">->
by the Board of Trade in the Diatriet or Coun v n 2oTZ\ "'?"'' .'"""^^ ''-*'-
plaee of business; or if there be no BoarrofTrldl.h ""':"•* '*'" ^'^

'

Board of Trade nearest thereto, sueh offieT««T ?• """"' *''''' ^^ *»>« ^

~

District or Count, above mentiinedtj^^^^^^^^
reside within the District or County in wh eh th!!„!^? T^"".

""""'^ ^^ °«*

.ne.. Thenon.inationwas,therefor"jtrrerA:j^
^nd the person so named could not be WnUS by a Co

*^^

i If therefore this case were to be dooidS on the S^Z^ I f'^T"
would unhesitatingly declare the nominatiot t^ hat iLa^^^^^^^That Statute is, however, not the onlv Statute Irf. f ^^^^^ **» ^*''-

8ubje.3t. It has been amended by the 2S Vic 8 Tu ? "^'' *« «» '^'^

is in the following words:
"""'"'• ^- 1«' t'»«««<»ond Section of which

"A voluntary assignment maybe made to anv «ffi»:«i • -

v>, As to the latter part, it dispenses with the formalitiW «nJ .•

the firstac, and has no bean^gon the <v^:^^,^T'' T^^''

tion of an official assignee for eUher tifCict counT: oTrV'^"'"^^it appear that there is a Board of Trade there m t svs thf fi'
^'""'^

justreferred to? That the voluntary assignment Jl 7 f
"^"^ ^'°t'o»

aBsijM appointed under the Act 2?&l8 vTe n , J^ v"? *° «»^ <»««'«» '

residence. How can we impose a condition a nlao^ JV -^ u^
" "^^ "^""^^

not done so? The enactmenV ^„y bo ^y unw^ I Z ' K^'"'
*'* '''^ '^'^

will ,ca«se constant and endless delavs that itwT ' ! t .
^''" "^^ t""** i*

theinsolvent, and to his JZlt irth /^^^^^^^
*<>

insfences it Will be found almost impracJcable • bl! iJ?
""'^' *''"' •"^O'"^

mitted to the Legislature
; ihe judicLTauth^^^^^^^^^

"****" *«'«"«»'-

Tl»iiBmsoftheore<litor»i«,CMspondent°iiiolnd^ „„„f„ . .

Bjthem«roeffect«ndoper.Uonofth.il»,ir^M '^ '°°'™'-

^
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Brown
VI.

Vouglu.

*.-

^

11!-

aJmitted to exceed «1(W i„ ,.1„„
' *'"' !»»«"»». •-•J whioh ue

The appellant claims them as such and as w«*^^ :„ w j .

assignment long previous to their ^re frlThth b'Z 'T '^'""'"^

that thcj may be relieved ^ •"* opposition he prays

.ig.ee.tMo..™.!. J,W.„,urp„,^ul^ •'" '» °«>"" »-

of .^e
^^.. >i.on.

«

.^ul!ii-^,^t:,:^z'rnTei'"''°''The .oloiJ oonlcntioB Iherefore is ^itrietal In .k. • u7 . .

d«temiBetbi.riBht.iti.e.i„ii.li,° ^'.^"'' ""«'»"M"ii.triet. To

follo-,i.g fo^.li.,e,, fe., £,1 .0 fte .eTll-^"^
'"°" '"^" ""

nifo*:.::iX;r«fc.ti:it °?"""*'^ »'^"''-
•

eihlbit to then .tte,t«lsoSr„f li! j^'
''J,'^"""-""'. «.J Ihm to

«f.ceo..t..d™,rn7 °'°^'"""^"?"*«-.«»S«l»'wi.h "^ ''°°'"

.ffloi.1 a»ig.eo „.id.„. '.lL pl.ee of SZ'"""
"" »">""'»' »'.M A-Jr

" Metio. aSoTO elted."
^"^ ^ rab^otiooB 1^2, 3, 4, of

of »,g.ee to .hon, the volu...^^„^, ^ tot^TpriZ^Zt



art of the insol-
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- o^t'^e creditors' moeting- and it iBonl^ i.

"^
'

of the meeting and of these rc^ultafo^ twt«""''"V" ''''' """-J"-*
voluntary assignment to a creditor within the ^Lf '

"""^ ^^ '^' •"* »'«ke a
resulent within the district of his place of businT '^ "'"""• ««"*' '^^S^ee
But the amending act does notoontempIatesuTm^-r •Bequencw or any of the legal requiremenrfn

'"^ *"' '*" '«««'t8 «»<» oon-
:Jnt en,*!^ and authoriz^th^lnSnt af«

''!?'"''"''•* ''•*''™* «"'eeUn^
•jr a«»^«.ent direet to any oflSa;i!l^ """"* ^^"^ *« ""'ke a volun*;:?

!

^
The ^ect of this enactmeht in the act"of 1 fi«K - . •

the meeting of creditors^d all the rC^^^^^^^^^^rendering them unn^essaiy by the 2r"TZ^^\^'
^^""^ ''*^ '^^''^^tiom

prevent any posajW^ ^j^,J J^^ asTiteTtanr^!'
'"""*'"'"*

' '""* «« >f *«
P-sdy andabsorutely with thoi «,quTremente tS, T**"'"* '*"P«°««' ««'
meeung of ereditors &o. naturallyLlordtl'"'^'*'"^'''^^"^
volunta.7 assignment direct de il^Tw^ )

^''^ ^'''' *« ""^k* the
without intermediate formality."^ C«e 1'" "?* ^ *'' ^^•'"' «««'g»««

Having stated these partionlawinf *!.-

*

voluntary assignment,
^^"*' ^''^ '"^o'^ent de^„a to make a

pense with them altogether.
,

^* **° " ^^is respect is to dis-
Again taking the two acts as befor« «p «^ • ,

The original act, has the followin*- « *« 1 . .

™l"»t«7 ,«i8„„,„, a.J bei r!^!^* »»"^ •"'g"" to whom the

JT"- """•l«'»-«Hta«r«S«t.S ?
"°M1» ^follow.: "An,

" «ig..8 Mj app,i„ted?.
""^ "Wgnment th«<f to „, oilioU

Itrown

Oougiat.

- %• V
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ocl the words " resident within the district within which the insolvent bks his
" place of business," and leaving the official assignee unrestricted and free from
all qualification, except his duo appointment m such official. This is therefore
tho plain and evident result of the ju«Uposition of these ooU and their enact-
ments when treated as original and amending statutes. But the actpf 1866 must
also be considered in so far as the voluntary assignment is ooncemed and pro Khc
vice oflly as Ha independent enactment. It has been obsemd that the act of 1864
predicates tho making, of a voluntary assignment by the insolvent, upon the
fact of the meeting of creditors and of their action and nomination ofin as
signee, and gives authority to the insolvent to make such assignment oolyiupon
the meeUng taking plSce, and their non nomination of an assignee or bb rfefusal
to act. The power of the insolvent to make such assignment to a cwdUor Within
the province or to a resident ofl^cial at bis place of bi|siness is a"cOnsequekt of^
the creditors' meeting, and hence it is plain, that whcro thatprelimbiiyreqiired
by the original act has not had an exUtenpe, the power given to the assignee

'

as a consequent of it cannot have effect.
^

» The abrogation then by the entustment of 1865 of the requirements of the
meeting and its-resnlts and conseqiienoes, in so far as the insolvent and his
power to make a voluntary assignment are concerned, would have left him under
tho common law, without power to make a voluntary assignment, but here the
act of 1866 comes to his relief, and by an independent enactment, aboUshing the"
sub-sections above cited and their rtquiremento, enacts plainly and simply that
"a voluntary assignment may be made by the insolvent direct to any duly

• " appointed official assignee without qualification or limitation." ' -

Words could nit be niore generalor precise than those used in this enactment
and thefait accompli, that is, the voluntary assignment being so made the
assignment becomes absolute to the official assignee by the mere effect of thi sti-
tute, and the estate and effects of the insolvent are forthwith divested from him
and vested in the official, see sufr sect. 7 of sect. 2, without any distinction and
therefore it foUows in principle, that where the law makes no distinction 'it is -

not for courts of justice to raise them, much less for individual creditors whose
""^

* particular interests by the law are subordinated to the gene^l interest of the
mass of the creditors. ' > ji*^

It must be borne in mind that the insolvent acts arec/ext^nsive and apply
generally to all mercantile and trading insolvencies in the'^ince, and thatwith-
out the general enaetme^t of the act of 1865, in this particular above referred
to. the original act of 18(5^^1d hav/been of uievten operation in distriJt^
wherein no residenl^fficial assigihiajua been appointed under the act, and the
benefit and o^ration of the general>solvent law to traders doing business in
such unprovided districts, might ha^e been ofno avail. The 2 section of the actof

I

1865 has previpted such an an^alyand has eff^tually Amoved all possible
difficulty oq that score. From an examination of the act of 1865 it is evident
that the 2 section thereof applies only to voluntaiy insolvencies and assignments'

I

and does not interfere with the proceedings for compulsory Kquidation under the'
original act, except in some particulars which have no reference" to this eonten-
tion; but it should be stated thatthe objeftt and purpose of insolvent and bantJ
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• rupt UwB ifl to Bwure the inwlvent eatato and effects, actual and possible, as
oipcditionsly as may bo, for the benefit of tbe creditors generally.

This object is attafted absolutely and forthwith by the effect of the voluntary
assignment which ftrom its date by the mere effect of the statute, diTcsts the insoh
vent and yesU m the official assignee, tho entire estate. His official position is
recognized by law, he is the representative of the mass of the creditors for
their participation in.the proceeds of the estate, whilst power is conferred uponhim for all useful and necessary purposes for securing atfd winding up the estate.
This 18 the immediate result of the voluntary assignment.
On th« other hand, stringent preliminary proceedings in the interest of the

insolvent as well as of the creditors arq^required by the act for compulsory
liquidation beforethe issue of the writ of attachment and the consequept sei-
zure of. the effects of the insolvent which, being necessarily in the district where

V, the msolyent has^is place of businesvmust of course be attached by th. sheriff
of the d« net of his place of business, in like manner as they woul^ be upon
a creditors judgment obtained against him in a civil court in another dis-
tnct. Bttteven then, thesherirspossewionisjnerelyformallmdtemporary and

" !rTJ^
"^r T' '^'! "P"" '^' '"''^1°^"* appointment^f an assignee by the

creditors, not by the insolvent, also passes and transmits the seized effects to that
a^ignee. .Then only tU divesting of the insolvent take, effect and only then
after considerable dalay under the Compulsory process. The very urgency of
theproceedmp for .compulsory liquidation ^nd their summary charaOter casts
upon the local judge the necessary jurisdiction for reaching the object of the pro-
ceedings, the possession by the assigned.

*
. '

'^

With reference to the contestation of this respondent, it may be remarked
thaj It makes no complaint againstthe appellant individually or isqualiti, except
ttiat he 18 not an official assignee resident in the district of Richelieu, nor doesU (contain any allegaljonoftho existence of an official assignee resident in that
distriot Finally it ^kes no conclusion against the Voluntary assignment itself,
nwde m this case, o^ that it may be set aside. The court cannot go out of the .
record to ascertain tbe feet of the existenceof a district official in Richelieu even
If the allegation we^ essential, nor can it undertake to set aside kn assignment
/)«)/)nomo<uwheiy that object is not asked for. v

^

The judgment .^f the judge for the district of Richelieu upon this contestation '

and which was copfirmed in revision bra majority of the three presidingjudges.
Mr. Justice Monk, dissenting therefrom, was asfollows:

^J ^ >

'•Copsidftant/qu'en v^rtu des lois qui i^issent la frillite et cession de bions /^n fme en ce pays pour 6tre valable una oessfon de biens doit atre flute au /
syndic nomm^ pour le district oik reside fe d^bit^nr insolvable /

" Consid^rant que lo dtfendeur en la pr^nte espAoe <Jtait r&idant en li ville /"
de Sor«l Ion. de la cession par hii faite A I'opposant, qu'U y avait alors ua
syndic nommtf et en exercice pour le district de' Richelieu dans la ciroonseripc
Uon diquel^ trouve la dite.ville de Sorel, rt que oette cession faite aa dit oppS-
sant est nul^ et de nul eflet, qu'en vertu ^'iceUo 11 ne pent mei^diquerTs
meublwetefletBsaisisgurle ddfendeur qui lorade la saisie en <Jtait encore en

'
.

possession; ftjiboutd et ddboute le dit oppoHant de m opi>nHiHon ,t moyoun

BrowB.
Vf,

Oouglu.

\

'^-

X

4'oppoaition."

f •



BtomA

Douglit • ^ n«&^^^^^^^ c.n«-...;;7„„ not

. „r -^"-n official 4ne«rltle„LthT;^^^^^ '«"-• Tho

pour le district ou r6siiot'i6bZr-^^^^ "^^ '^°«>- -n.™.
attached to the official assigned tt^^'""*'',

*'"« l^-''^"""*" "''"''idence i»

" oxc^ice pour'le district do Sfliou
" / "'''!"'"".»" «y« "^ "omm^J ct eh

'

»-.^. „.,„de.sco„te^^^^^^^

««^;::^sr:^^^^ *^-» -- wen.
d"trict of Bichelieu and not pi^eed Ir:

" 7^"^ T"^ ^^ f^' court for the
n.ent areserious of theJl^^j X" JT'''""^-

''^' ""«" •» »»»? J»<lg-
»ent rests mainly upon Crj/1 7

''"
""' ^^ Mde. becauseih^u^

which dismisses the rpLUnZS ^'^ ^*'* ^^^'^^^ «>e judgLnt
c.'J from apart from tbfabov mS^err ^" ^'° '"«'« *»"« Jr^8-"t .ppeal-
t«e and unqualified enactm^^tTAraet of 86." 7^°"'*"* ^ »»>« ?>»-, pre-
therefore must be set aside

^^ "'""'' 8°^«'»« ^his matter/ and

ofS:':^'' '" "' '°^~«^''' ^'—
a
in the judgment bf the m^ority

'

^^C.^iio«,^.C.,fortheappe!lati*t
Judgment reversed.

ivi

^
•k:

SUPERIOR COURT, 1868!

MONTREAL. 31st OCTOBER. 1868.

Coram Mackat, J. '

No. 632.

\ The pleadings and Acts in this case>r^V£ 3 '
"" "•*'•

Honorable Judge.
oase/are lully ^ted m the remarks of the

|?e Company,. -

*t;M'ance, and -^

WJSf ftc, and
witB'out their

t^fmnuitare and
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Maokat, J. This was an action brought by tiiefij

\:-'

0'

of th.yc.ty, againat the dofondanta, to recover a sum k$ll,98l.l2, alleged toTho liSiuhi^
be duo upon a policy of iDsuranoo. ( |s ^ imuninooCo.

The declaration acta out that on tho 12th Novepbor, 1864, a policy was
i«!ued by the defendanta, coToring goods to tho value of «1 6,000, conUinod in
the basement and third story of a building known ^' Western bhambers," oc-
eupjcd by the assured as a bonded and general warehoul^nd/by other tenants

of loss by firp not^ thereof in writing to be forthwith given to the Company
and as soon after ^ possible, as particular an account of the" loss as tho naVure
p^the, case- w.11 oam.t, supported, hjU4ffidavit,^mentioning also any otherin-

' "

.
surances qn the same subject-thij-total cash value of the property insured- , ^ *

j^a what manner and by yhora tho building was occupied at the time of the
•

fih>; in caseof partial damage, the assured to put the property in as good con-
di ion as the case will al)ow, separating the damaged from the undamaged,-

,after which the Jamage to bo ascertained by the appraisement of two orthroe
competen persons, (not interested in tho loss as creditors or otherwise, nor con-

^

nected with the insured or suflPer^rs)' mutually chosen,-the report of such an-
'

praisoment to be made in writing under oath-the assured to submit to exam-
ination under oath if required, and to an,wer all quutiom touching hi, know-
ledge of anything relating to ,uch hn or damage o^ to hU claim thereupon,
and to produce, if required, hi, book, of account ark other voucher,. In ease-
of differences arising concerning such loss or damage, the matter might, by
mutual conseH-be referred to arbitrators indifferently chosen, whose award in

. writing, a,.to the amount of ,uch lou and damage,, shall bo binding on both
parties.

'^

The declaration then goes bii to allege that on the 7tb December, 1864. a
fire occurred by which a part of the goods insured was destroyed and the remain-
der injured, that notice was forthwith given to the Company, and that plainUfls
also furnuhed all ,tatement,, oath, and declaration, required bu
the cofiduum, of t%e policy, and that defendant, waived any further
information ^preliminary proof; that the- loss occasioned by the fire
amounted to $23,962.25; that there wai in existence at the time of
the fire another policy for «15,000 issued by the London and Lan-
cashire Insurance Company, covering tho same goods, and that the loss was
thereby divided m equal proportions between the two companies ; that afWr-
wards H^hFfaser and Thomas Rimmer were appointe4 appraisers, with the
cdnsent of aU concerned, to value,the loss and damage' to the goods in the free
cellar; that after examination they were of opinion fliat the- loss could not bo
ascertained.^cept by bringing the goods to auction. That on Ae 21st Decern-
ber, 18W,.the plaintiffiwmd defendants and the Londo'n and Lancashire agreed
to submit to arbitration the extent and value of the loss and "damage "-and
ftatbya written memorandum then and there signed^ Messrs. Praser and
Rimmer were appointed arbitrators and awtafifcs cb»nponte««, to palue •

•ucA low ixnd damage, and to ctimate the extent t)ieri)pf and toadjuftthf
*amo, thewid parties binding themselves «' to produce and lay before ths ,aid

7. ..
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^-
I

r.r .k.,!',
,""'" '" • '""•' •»"»' M,oo» to .bid. b; ,h«

.J tni x.:r i^T. :: „''irL""-i7'""°L "r-^-

Company, "the said partica declaring that the q^oation of abandonment of "ho

matters compnsed wUhin the said reference," they award «. follows':^

..I'^Vi"' J""
""*' '^'''^^' *« ^f"" «ff«^8 oovewd ffy the said policies

__ i^Xid/ix and qdjttif. the sumo at $23,9G?.25
»J me eaia policies

2. They award and determine that the effects enumerated in papers B
tldforr^ ""Tf' ^ "'""''""^'^ '^ ^- ^- * Co. to the said ComZ"s t

81l' 981 12*%^"^ T"™-° Company do pay in cash to H. 0. & Co.,

Th« 5lV »'" r'*'"'
"^^ '"'^ P»y one-half the cost of the present award

ance Company * ^"' ""^ '^' ^«°^«" »»<^ Lancashire Insur.

bv th« „w T?'- 1
"'"""'"' ^""^"y «'« «**^<*' «J»">"S«d Roods, as rliTd

benefit." '

''"' ''-'^-"<^« «»d ^y thT said Companies for thel^S '

*

eirr^'cir;^^^^^^^^^^
»

<• 1. li. « .

.

policy ot the defendants, amounted to t2^ Qfi? 9k
forono-halfofwhcb. viz «11vQhi 191 *i. j i.

,'"'"**""*****' »^^>»W.J6,

Ti.-^^i
,.';'*"'"***• ^% *•»« defendants «reiable.

. for a condemnation against the defendants in the sum of <1 1 QRl 1 9i'
'

The defendants' first nlea mt« ..n in TJ'. !« . ^ »n,981.12J cy.

a warranty that tlTL • ^
• • °* **"* ^'^^ P"""^ ™«* «" contained

^ZZltf' f'^'^'^'^
* «"»'»<"» wareUseman, for the storage ofgoods«.d granting of warehouse teceipts them,n,_that this fact did^bl

\
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oomo feHdwn to defendant. untU abo»Uho 6th January, 1866, and that they ch.onuncanno^ore partioularly dewribe .^^fc-e beoau«, U.ough plaintiffl. have al-^..^^^
wajsEleu.in poi»em.ion of a duplicate or copy thereof, they have refunod to •^""SSS'cr
commiji^iem the same or the purticukrs thereof to dofendanta; that th* .aid

'

warrant, not having been complied with by plai„tifl&, the said policy is ia-
opcrntiv<^ null and void. ,

;^.e 2&d plea sot/up the samo Warrtnty, and lU ropres^ntatidtts were m^^^
to J.^«An|0 effect by plaintiffs at the <}mo of applying for the poKev : that the
wa^At^ had not been complied with, and that the rojiresentations wore Case

• .aqd^l^pohcy therefore inoperative, null ^i^void; that the award set upV
plAlntiffs was inapphoablo to the matters in ^aefitionand wholly inoperative null
anJvoid; that, according to the terms of the contract of insurance between
plaintiffs and defendants, there could l« no abiwdonnuinl of the subject insured
td the insurers; also that in case 6f partial loss, appraisers Wo to be nanted> estimate the same and make tVir report in writing under oath; that the

• sulunissioQ to arbitration, agreed to by defondante, #aa intended to be in fur-
therance of the condition? of their i»licy, and for the^.purpose of valuing the
lo8.i and damage and estimating the extent thereof and ..djusting the same-
that the arbitrators named did not comply with the conditionsofthdpolfSy or with
the terms of the submission, but pretended to value the whok of the amount of
goods in said-basemeSt and 3rd story, whether insured or not, and without any
authority pretended to a^ard an abandonment of the said goods to defendants
and to the London and Lancashire Insurance Company, and condemned defen-
daifts to pay a specific sum of money, viz.. $11,991.12^, as a proportionate share of
the loss, none of which matters were ever submitted to the said arbitrators, and
were wholly beyond the authority given them, and were in contravention of the
conditions of said pplioy.-and the said award was made without observance of
formalities required by law, or by the submission and without notice to the par-
tie, or requiring their attendance, hearing or proof, and the arbitrators were,

.
Moreover, at the time creditors of the plkintiffs^a fact, then unknown to defen.
dants and which disqualified them from acting; conclusion, that the policy and
the award, in so far as necessary, ipay be quashed, set aside, and declared in-
operative, null and void. .

The 3rd plea seta up a condition of the policy requiring that-" if the interest
"of the insured be a leasehold, trustee, mortgagee, or hsvorsionary interest, or
' other mtereit not abntute, it must be so represented to the Company and ex-
" pressed in the policy in writing, otherwise the insurance shall be void "

That as regards the goods in the'Srd story, the interest of plaintiffs therein
was not absolute, but only reversionary, the), having sold and pledged them by
warehmee reetipu and o<A«r«»i,e-whieh fact was not represented to the Com-
pany nor expressed in the polioy.

. r "^ :

That the pretended award was wholly irregular, inoperative, null and void-
for the causes mentioned in the last ^ea.

Thatpkintifc have never furnished defendants With statetneht of loss on
goods in basement, or in respeot of goods in which \heir interest was absolute
and not reversionary. '^-^—

/.

f"^^i. .
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Ciupm^n

t .r

\

». - , J'*?*
V^'^intim wore, biforo tho iniitltation of fho aotion owr n.i.l K. .k.

coTorod by d«fo„.l.„u' policy, and ,n«r« «,pooially for all J o^„' J" j, „Z
void .nn™ ' n

'

"^""^ ""•' """"^ ^'^ '''"'«™'' inoporatiTo, null .„d

r^z::!;^S:„:r'
«'^''^

'" ''"^ ^^^^'^^'^^^^
1 ho 4th ploa «ota up tho oondition, roqulin^ jp^. on ,torngc to be ,enarauhand ,j,ec,/ic.,l,, inu.re.l, and nlloRo, that plaintiff. h,d anothonlrarfor a

S d J "r '^"' ''":/•"" "^"'-^-''* o-'-"^'. to whioh dofondS

' Iu il„ of^L3i' : ".f"«"'
""*• '"^^ ""'°° '•'« --J »"«« ix'f- hiHHiiution of tho notion, plomtiffa woro pii d for all 1om> «.«««» i^ j

amount of loss, and not to doo.do any question oV law or rondor tho liabilitv of

H«'y and award Ik, declarodhoporativof null anHid
^«.-''»'«-.

,

«>«»

t^^Zi^^^ --thoi«sui«,ofk pdioyand before tho fire. /

applied to dofendanta to h,Vo thoir policy transferred to cover auoh 21T\!teresta, but defendants refused; that tKoreupon plaintiff, thr^ent t^Z^dees, caused other insurance to be effected to cover such other inTrest^ Zeof defendants' policy, whioh it was intended should cease except Ltldsth!quanfty above mentioned; that plaintiffs have been paid by trSfandLancashire Insurance Company^nd by defendants as woll^r ^^^rsL of$4jOOO as an amount in 0X0088. Conclusion similar to 4th ple7
'""*'""" "^

1*0 6th pica seta, up conditions requiring notice, of prcvkms or subseauent

tSLl r™ "* ^'^^'''P""^ '^"^ «'"•»-'» on'^polic; andTe^

moooTf^i^'^r ""'^ ^''"P^' rnsuranc/ Company, for about '

wJr ''"^"P^^^^^^W^fo' divers other sums and ^divers otherpoicr of

Jol vberr7A"'^>^'^'"'*"*»- OA'-. that dSaiu' -policy be declared to hava ceased an*^ft^of no eff^t
"«enaan»

iJfi ^!*''/^i''
* '^-^«"* *"/«•' or^^i|n4

; On the 17th December1866, the defendants moved to be allowed to filflStelflm««» i

™'^'""'
U» policy i»«rf by U.. Liverp^l.nd^Xli^fc^'^ "'^?«?

«... defend..!. d,d .0. b«ome .,.„ .fiJ;xi..e„« „.«, ft,.„„S

'

'. ' T-
- v. ^'.-ij("

;•;

r . / Z^: * ,

• * r
.-: . • -

•

•

-
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1800. Thia motion wia
of 0, P. 0, Smith at mquiu oa tlia 7tli DeoemW,
Bupporled by the affidavit of Mr. Hobba.

Tlio polioj of inauranoomontiouBd in thia plea ia the aame u that referred to
in the 0th plea, but tho aSfond<d!u ailoge that tb«j had alwaj. «uppoHed that

.
tho poiioj had btm iuuedto Utanton direct, and that they only became aware on
th»7th Dooombor, 1|«J6, that it had been iaaued to plaintiff., and only tranfi.^
rad to SUnton on the 22nd NoTombor, 1804.
The Bupplamentary plea waa allowed to bo aiod.
The apooial anawer to tho l«t ploa denied tho ieoao to Bradford and tho occu-

pation by him aa a eommon worohouaeman, and alleged that aaid 3rd •.tory wan
ocoupied by plointiffaaaacuatoma bonded warehouae; that tho protended leaao
to Bradford waa not intended to give him any right to uae the premiaea for hia

/
own purpoaea, arid that ho nerer did u«, them for any purpo*;, whatever : that
the aaid le««, waa made for the purpom, of ultimately giving him control over
oertomgooda belonging to plaintiff-, in order to aecure an advapce of $12 063'made to them by O.W. Stanton, but that at the time of the flro the «id2
J:^.rTJ.le^

W«>:r«iJO /J«.<(^rJ, nor the remainder of plaintiffn' good«
«.parated ftom thoao on which the advance had been made; that Bradford hadno independent control over «>id goods or premiaea. and could not obtain accoaa
hereto eilept by conaent of plaintiffH, and upon their requiaition to#e cua-tome dep.rtm.ent; that defendant- wfere aware of the aaid advance ani all the

cireumaunce. connected therewith, including the «.id pretended lease, lona be-
fore the agreement of Wbitrution of iUt Deeember, 18Qi; that plaintiff*

TT.v, ""fT^. ?
comrnunimte (Ae ,aW leiue and were never rea^Hed\o to do

but that the de^^ndant. after being fiirniahed with alj tho infor^Uon to whSthey were entitled and after aubmitting the matters in isaue to arbitration after
wards"withthein,.ntfraudulently to evade sub,aission to theJ a;„d''ft.gned ignorance of the arrangomenta respecting sajd advance^and continued tosubm t inquiries, and atlength requested the particulare ofsaid lease, which plai^

Ofthe said lease and advance and every material faqtcortncoted therewith before ther^^renceto arb.t«Uon. That defendants huoe repeatedly admitted Ztt^ojly y««.«,„ .,. depute v>a, whether the good, in 3^0-.^, „«•« good, o„storage, and de/endrnfeJ^ve waived all other obJectionT^intiff.' i;«.

tZlT^^^'l '"'* oireumstanees connected therewith, ao/tho know-ledge of facte by defendants previous to the 21st J)ecember, and pret/nded ignor-

rertn:;
'•"•?'

'n'r^'"«"
»''-»^'>«"f— to'arbitratlon wlSe

the llV! T ''•"' 1*'''^"°^ P"'''^'"» *''•' - ««- of differences arising
the matter may. ^y mutual consent, be referred to arbitrator, whose award S ,

triCi;,!^"''''?'^^-^'*^'^*^
on the basis of an abandonment^fhe damaged goods, and that^defendanta afterwards waiv<Kl all objections to the

cept to the goods being on • ' — - - vujpjuwuB «x
being on »to¥age.

^^^^^'^^^^^'^^^^^^^^^^^^^^^T'

(.'hipmaa
Tl.

lufanow Co*
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ii

cm.pm.n mHnd ftw tltefr Joint bracflt. TImiI tb« Mid award waa tagal, Juat and wail
Tha unoHiiim loundtid in foot and in law.

rho HiMwial an>w«r (o 3rd plea allflKoa that plaintiff* olaim by thoir aolkm tb«
tbIuo of their right of property in th« mid K<m\n, after deduction IVoin their
total valae of the amount advanced, and that thuir intonrnt therein, after wid
deduction, waa dirwt and abuplnte and not reftraioiwry. That the award waa
regular and valid, ^nd that d.'fcudanU have repeaUidiy Waived all objootiona,
excepting roganling gooda on atorage.

*

^
The apooiol answer to 4th plea alleges that by the uMigo and ciutoin of trade,

the phrase "goods on storage" in a policy of insurance meana goo<ls belonging
to one person stored in the premim-a of onothor; that tho goods in question
wore tho property of plaintifTx, and at time of Bra were stored in. thoir own

_ premlaaa, and tbat tho differonoo between the two policies does not therefor*
hate any eflreet ns regards said goods; that the reforonoo to arbitration was
made under tho condition of policy referred to in tho special answer to second
plea, and was not a mere appraisement, and tbat defendauU consented tq aban-
donment ofdan^aged gooda and aubaaquentaale thereof. ^

^. Special answer to 6th plea alleges that the application and a transfer of in-
surance waa to secure the party by whom tho advance of 112,053 wu made, and
tbat upon defendanU* roftisul to consent to tranafor, un tn«uranc« tooi pnlcurtd
for the mid party eUfwhrrr, which is the policy referred to in said Bth plea, and
that plaintiffs' cloim is exclusive of the amount covered by said policy ; that de-

'

,
fondanta were aware ,^ the ejeittmce of mil policy ofld of itt nature and pur-
portprevioue to 2l$t December, 1864, and waived all objections except in regord
to goods on storoge.

Special onswor to 6th plea alleges that the policy referred to (Liverpool and
London) won procured by and imed to the jxtrty by whom the iaid advance
wuB made, and that dofendahta were always and ospeoiirfly at the time of fire

,

and previous to the 21st December. 1864, well aware of its existonoe and waived
all objections thereto.

Special answer to supplementary plea alU^ges that defendant* were well «ware
at the time of tho isauihg of their policy, and uhm before tho reference to arbi-
tration, th,tt plaintiffs were in$Hred under the policy of the London and Liver-
jiool Inturanee Company, and that tho omission to endorse the same was owing

: :. to tho negligence of defendants themselvea, who have also waived all objcc-
Uons on this ground. On tho 18th September, 1868,. the defendants moved, at

I
the final hearing, for leave to^amaod the 2nd plea to make it conform to tho
proof, by adding an allegation that the award waa made without notice to the
partiea, and without requiring their attendance, hearing or proof; and that tho

* arbitrators were at the time creditors of tho assured—a fact of which defen-
dants were then ignorant. This allegmtioa baa been already mentioned in tho
analysis of the pleadings.

— Hating stated the iasuea lot us loolniniir at tho 6«tdenoe adduced. The
polio^ covered "goods, Wm» and merehandiie, baiardous and not haxardous,
" whether their own propikii held in trust, or on consignment, contained in the'
" baiMtent and Bid story of>a house known - '« W^^t^rn flhimh«^r"." Offcnpicd



" bjr th« Mranxi u • bonded tnd Koperal waruhouM, and by othur tenaoU aa ciw^iMa
" offlwa." Thi policy eontaina on iU fko« ni..nti.>n of tha policy iMuml by the n,.. i..*,:. n
London and I««hoaaliira Inanrnnoo Coiiipany for a aiinilar amount.

in-urtiie. to.

Th.) 3rd atofy appoan from th« o»id«nw> to havd forniod part of the Cuatoni
llouM bond " No. 0,"-^whi..h inolude.t'lrl*, part of the .'Jrd flat and iho baa«. •

m«iit ..f the adJoininK buildiiiK, ocoupiad by 11. Cbapman & Co. aa a warehouik..
Tbia war«houa« wna aeparatod from " Woatorn C'hambera" by • parly wall,
through which aoccaa waa obtained by nieana of Iron doora. There waa in «zia^
tenoo at tho lime of tho imuing of the dofcndnnU' policy another policy of the
London and Liverpool Inauranoo Compony, iaauud on tliu '-'Hlhof May, 1864.
Th« latter policy waa not aoknowledgod or noticed on the former. Thia policy
of the LiTorpool and London Innurance Company waa afterward*, on 22nd Not.,
18«4, tranalcrred by H. 0. A Co. to 0. iv.. Htanfm, who ia deaoribod in the '

eodoraemont aa holding " the within doaoribed gooda, whether for himaelf, in
trust, or on oonaignmont." On tho 24th of November, 18C4, II. C. & Co.
loaacd the 3rd flat of " Woatorn Chambera" to Hrndfq/d. Tho lease waa partly
In writing and partly printotj, and waa aigncd by the parties and contained ^ho •

^
ordinary clauaea, and purported to bo mndo for six montha, from lat November ^
then instant; tho rent atipulated waa $1, pnyable on demand. By this lease
H. Chapman & Co. fnaaiid to Arthur N. Bradford " that oortoin flat beinfj tho M
" third story in a certain building in St. John and 8t. Alevis Streets, in the

'
"City of Montreal, known aa " Western Chamber)*,"—tho lessee undertaking

* <

among other things to make all tonantablo customary repairs, and " to pay all
" extra premium of inauranjoo which may be exacted in conaequonoo of the ^m-
" ness or works done or carried on bf tho said lesago." In case of damage occur-
rrtigtosaid leased premmi by flro, tho said lease to bo cancelled, the lesseo
agrecmg not to deuiuii ctn^pensation or ddmogos therefor.

On tho 7th Dcoewber tfce fire occurred. On tho IBth a statemont of losa wos
furnished to the (kefonduits, in which tho total taluo of goods in " bond No. 6"
was stated to be iai.OOO.flO., from which waa to be dclueted the good! oovored-
by SUnton's inauranco. This statement was accompanied by tho affidavit of If.
Chapmao, in which ho states that '• the total cash value of the gooda and effects

"^

"contained in said bonded warehouse No. B waa $31,666.90, upon a portion of
" which, via., to the extent of «12,053, 07., the said firm had no inaaranoe." _
Soon after the flre, the panics. ».«., H. 0. & Co., and th« two Insurance Com-

panics agreed to oppoint H. Fraaer and T. Rimmer apprai^rs to appraise the dam.
age to goods in the free collar or basement. Those gentlemen reported that no
appraisement could be made, and advised a sale of the goods as tho only mode of
••oertaining the damage. On the 2l8t December a reference to arbitration was
agreed upon "to value tho loss and damage, and to estimate the extent thereof
and to adjust the same"—the parUes binding themselves to produce and lay be-

""

fori the arbitrators without de^ and wUhin two da^$ txom date thereof all facta —
docnmenta, &o. . _

'

The following day, 22n4 December, in Uward waa inadfe," in which the arbi-
trators decluro that thcy/e and adjutt the lou and damage at «23,»62.26, and

\

*^£^

t2^, BB tbelf propoftioh (oDg
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.

The defendants from the timofhTK Tot ' * ^' *''*""'« """e^d.
it as of no force. A corrlld ^ ^7 1 " """^ "*" ^ ''"« *'««»«<»

tinued through «/„ ".^raid anI?H
"^"' '" ''""*"""' *''•«•> '- ««„

Stewart, the Lral.a:;erTn\^^^^^^^^^
.

'- action was taken out ; the partirs silt ^ '

^"'^' ^^^^' '^' ?'«'"«<&'

.
contend that they ha e proved Ivlh?^^ """"' *" P™°^' ""'^ *•»« P'»intiffs

, t'^e^defendantssIythe^nTr!; ' '"""'^'^^''^^^^^^

.'
it -i';ll^eV ^^^^^^^^ that
and t,co days^allowed the parlfe for

„ '7"
'"

."f
"' ^^^ ^""^ ^Ist Decemb,;.

»" facts, documents T iTtll ^ .
"'"^ ""^^ '"^'"8 before the arbitraVrs-

--K-andalthotgHi:'tthZ?T T'"
*'° '""""'"^ '^''^' ^^ad d"

said parties communfa il^o? ^ the arbitrators had " received from the
tive to the said loss and dlf T '

•''^"'"^"ts, matters and things rela-
"

•'«aid parties rirgelXr;:^
'•of record thatThis stttemonri^^rn^rr ^^^ »t .sprovcdjbv the evidence

^^mrdwa^made. liiJl'l.^ \Vf''''''^^
pointed merely " to value the lot T^"^"^

'^'' '^' "'^'"^^ having been ap!

- ''-dtoadju'stI;te^h:^^^^^^^^^^^
- damaged goods to the In urance Col ^ ^.,^ ^'''^''' abandonment of the

dii^tcontraventionofone;
:i^^^^^^^^^

^ award must be treated as a nulHty 1 h? "[f«^«"'^'"''«'
Hicj.. I think the

the delay fi,ed by the submisr^forl n "I^
^" prematurely „,ade, ponding

The plaintiffs- action howrve dop^^^ ' m
P*"*^""^ ^''*'' •^«'»«>««ts, &c

aside. There remaL the sltanTi^^'^'*''"
^^""'« *^^''^-<l " ««*

the loss alleged, and whler tht!l JS'T^^^
''''*''" '^' »'''''"»'ff« «»«tained

tt^defendant' Befo« ti tg r^^It .^ ^^^^^^^
other points, upon the decision of whichtCrff ^iL'f "T"^ *^ "«"«'^«'

As to the lease tn Rr«^fi,,j .k .

P*'"""" "S'^t of action depends. 1st

bee...wTL^b!: S 1':rtr/ '^^^^

duplicate in their possession Th:

T

'
^'though having a copy or

examination of Krn J„t i^.'Tr'^"''"'*
^" *« «"* "-e at 'the

dated 24th Nov«^K ^tdp^f^ "^ '^'^'^ ^'^' ^«««- ^t is

November then instant f^m H C ^Tot A ^i"^ ^" ' '"'""''«• ^'<^^ !«*

the building known as " Z^t.m^ff.^
^'

^"t"*' "^ ^'^ ^rd story of'

p«:i^S:''^:s^r:::fs^x;^
t>«tween H.<3.& Co. ATZ// T V**

^"'y' *^P'*^ ''•at took place

«gard tothispt^'ttiSf:S^T *'^ Custom-House authoritie' in ,

that M. Bradfbldi^d^^S^ I^'f'"^
^''^ '^^- ^^-PP^-*

toV, 1864, to have the 3rd fl « Ce Kh^^^^ *''*'" '''' ^Oth Oc-
^

'^*^*^"^' Phambers created a separate bond
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16. It is

Crom l^t

1 story of"

Ml". n„T'9 /JffPP''"**!^"
was granted and the new bond w^ caU«d Ch.p«.u

cl'"c. aT^ aJ^'^^'A l?,^*'
"PP"""***"" '" writing was^nade by H. The u^'o^Mr.

* n^'t«Bi"5 ..^"'V
TheCustom-Ho«segaveonekeyof..bond7o. '

' a! ? ? f ""'P* *'•' '**''"' tbemselTcs. H. C. & Co. Could not and
d.d not afterward enter except by B's permission. There has been an attempt
made to shew that the lease was merely ;,r<,/omd, and that the $1 rent was never
pa.d Mr. Cowan says there was no change of occupationDr control in conse-^
quenceof the lease; but Bradford says the plaintiffscould not, after the lease
get access without applying to him and requiring his presence, with the key. li
IS said also on the part of the plaintiffs that B. could not enter except through

ttl^tr^^Sfl*. Jt'!'^'^'''"°°
^''''^' "'"^'^ So long as he had con.

tro of the 3rd flat, of what consequence is it through what entrance ho had access

t^lJ m" T '\^" "atisfied that the 3rd flat was under B's control,

^^hedid '""•'Ij'^r
•».*« H- C- & Co. so la^e a sum as $12,000 on goods there

^te!JZTT' "'''^' '^»''«P'»-«ff« had not-dispossessed themselves

ftild f^M ' X." " "^""^^ """^^ ^''" beenworthless. When H. C. & Co.
failed IB May 1865-Bupposing no fire W ever occurred-would those goodsand the roomtbusheldby Bradford underlease have passed to their assig^ asbeing in heir reputed ownership and possession ? - No. Chapman'sl statement,
there^^re, in the particulars of loss furnished to the Company after tlie firT in

Tilt ^^^"'^V^'
^'""•''"" ^''"P'^'^ ^y *•»« »««-««»«« *"e<i and gene

ral warehouse, in the gime terms as used in the policy, is inaccurate j for the lease

flh tM '"P^T -^^^ «tat«nient would only have been accurate had it set

„I ^i; .^ 7.TP"''"" '' "^"*'°°«'^' it means that the place and goods

(Seerjl^g.^,„^,„^.^^^^^^

wa;ds";;ri2 f^
Plail^ff notwithstanding change of occupation , but after"wards judgment for defendants non obs. vered.) Suppose goods insured in a

t::^rZ ""'^1
'J t'

'' '* °' °" -Portance^r iCers whel? i

tain of sin J 7 - " """"P""* '' "" "»*^"=»' "^ »« *>«» "a™* of the Cap:

.

1 hani ^f
^
'"r"*'"°

'»«"""««• If there is no clause in the policy allowing

lE'vii^nd ';^"'^' S'"'*^^ ^" ^''^P'^^"* "-^tl^^ insurance wasa ter a ^isit and inspection, and seeing how the goods insured were in the posses.

9th con^ition'of the nolI«J^„. !k ^j-i ™ * compliance with the

Nextis to the question raised by the supplementary plea in resrard tort.*^
aijis say was not notified to them. The 6th condition requires- that

I
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.
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y

MO Kvcr.1 i„,„„„M,.
' W'aon d,liront Conipames, .hero tbo»

_Som. Companio, ,i,h u. mako the .»„,ed ,t.„ftheir o.D „,„,», fo, oah
, ......oriU„prop,„,i«,.,.k».H.„p,.„„,^ i^.„^^^j.^ preteeU^lteXt

Highly insured propertyia more hazardous than less hitrhlv i„«„ro^ nmno *

-d..U ...»hod to the ......e.. oflo»^..« th.^'^ h.l7« of «fS

.b. P».Ll;^dIt ftf ,» tfri«°t -J;Saio..^-.e4 •

H.'*rco:f.TH:htrd'rc rr.'Xvr°°n°°'"°°'"'''-
I>». 1864, .„d ending April 28, 1866 nTJ^^Tc1^r"r ""
.boat other insuranoe and ebou thie B™dfordTi

"' ^; *«»«"'"» WMng
.

•Ho^b., a. «... o„,bt „ have d„l*to btSX^,;!;:?""' °""°' "
lUe action was taken out on the 6th /March 1865 anH th^ L^ a . '

'

Li^'f'.nfitdor;!^; '*/''• «''"'''"*" ^^^^^^^^^^^

N

>

v
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-(<#-

iXlT^l^^'^.I^T^'' P«««^«l7 that Mr, Hobbs bad 8uob'know.Thoi;Si«w,»

r„?^VM ^'-'^^^^
:
**«'»H (B.) tookbim into bia private office and '-^STi^

eZa^d Ivlf?;,
^|-H.oa the otberband denies tbis Lb equal posUlveness, and says be did not go into tbe plaintiffa' Office at aU on tbat day H<J-

t^inoTelfT""''^
'''•''• •»»'>«»--ftbe issuing of defLVnS^'po^ '

Ld7n th«l " T r "*^" •"^"™"°«' '° «'^^' ^'^''t i* '-ight be insert«d in thepohcy, and that Mr. B. sent him away, telling him it was quite

'

l"T:^otrer"'
'" ""' '^^"'- °- ''^'- -Aat B (ZSghim as to other insurances) said :_" The London and Lancashire the same

"r/llHoV''" fr?" '"^ "^"^ *-^'-''« '^^f- the fire, andT
s2 wftr^ t?"^ '^I^^"'''-

Wm. Hobbs swears to having, i'n conv *-

ntht bet™ tlT n r; *\' '^"'" '^^ "•'« ««"« "»«"* " '-^ *<> «» ^rt.

Td i sZ "wen' V *" '•'' ^^'^'^ "^'""^ *«^'« -«>™'««'' *« Hubert -
.

•

denies aln H„hh^'
"." "'"" "'''•"-^- '^""'•^ «<^»>"^'« «»-»«»-*• He^ ^

wTtot^ortniSfh'; .'^^^^ ' •
^

W7 Sobbs Slv ™ *
V'

^'^-'"'* «P^^«» '' ^y H. Hobbs, Hubert, and

si"f hav^i^SSat,"^' ?*r '**' ^^^- ""' himself adverted to the neces- ^

sisteXuhS^vST"'' ?''"' inB«rance agent to make, and not con-

U^L^^l ^'u"^-"""'''
»»'««ffi°««>-- particulars of other insur^TncA,

;.T ''' "•««ffi°«'''t'>ft time and saw him talking with H Hobbs The

^:^^t:^rri"'''' '^^ ^«^^^' - '^ ^'^^ f-tl't'tnotb

thi fTr f heX and^tu!;:: ^""f"' ^-^ ^^^-'-"^ "^-^^""^-
ces to be endorsed Ir aTkt^tLtTinT^^^^^^^^^^^

'^^"'""^ ^'^"°"^ ^"«-'^-

i,„. T> 1 .
""'^'®** *"<» has been the cause of this suit —bnt

tions tut Kn™ r J .
^*'' *°'* b"* *«* scleral events and transac-

sThe ns^lv1 f^^^^^^^
*'^ •"«*'*"««? «^ *»>« P^-ent suit-^among which

Tnts TcrnotK? '.T'
''I'^S''*

have blen still interested against the defe^-

thallnJrrr ;'^ *'*' *••' ^^''^^''^^ «^ ^^e three witnesses against him more

StC B .??. *^''r
"^- '^"- ^' «" I have said beffre, contradict

oSonUthNv Hotf^'^f^^
contLdl^ K ;,.i. , .

" '""'''^ *** "^y *hat H. here exposed himself to be

abo^^thT«;*;f^!'''"**^'''*^^'*''''^''«^°^^^^^ Brook, says thatabout the time of the signing of the arbitration bond on 2l8t Dec Hobb« *«^ *aware of t,h« T .iygrpool nnd T ,ondou puliuy.
' '^ ""^^ *

|

:#'

-«>•



48 SU^IOR COURT, 1868.

^ '
^ in the t •'12!! Vr ?• *'"' '""""'^ '^^'""'^ '^'"'" th«t one of the policiTi.

collection ^'TmLu^ '«« ««i»neJ a» a witness. He swears ha has no «.

, i::zi^"'"'
-^ ^'^ -" «-«--*f *.„uws-:^ ^

~; Brooke swears to conversations between tie time of thflfirAnnJ*!.. «•
'

. -. betw^hH. and himself, .„.„o. t^a^orUL^^^Z^^^^:^^ fc^'
'

-
:

' ^'^::'^tlT1:/!;^^^r•^'
^B5,ch4i:g tt^^no^eS^me

^^'^^t say Mills told him lUohbs) " fallu of it " Tl,»„ -„' it

• Mff« fta« 6ee»i examined and proves not a ,W „/ / T ""»«ner.

/support this statement of:H.cS:;iJt^'^^'^r'-^^^^ ^^

all pointe in their favour. It invites to discussion of many things but noWhlrto consideration of the le&Be to Bradford. -"' ^\ ^^' "
'

^'*®"

Rimmer had «cen no lease apparently. Thera is nn «,.JLp „fv . . t

' lt^2^X^1:'^'r: •^"'"''''' »>« -ayVherewa, a necessity aC\
• LLt^T ^'"^'''p*p"''**- ^"°'''«'^»«°d^

_ ^'^^ Stanton cannot become known without loss of credit

*'»'^ **» ""«*-

^ ieknowalf if^^^^ dW
ubSr U?to Ln r/^^^

'""''"''^' ^"'^^^ "«' «»« 'ord on this,ubjeot. Up to m, had H.C.& Co. mentioned thU lease to anybody? It is,,€rt proved. Di(i Cowan mention it> It is qot proved
""'7'«><*y '' " "
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'ia

-^
' Cro««,„ „a. «Ji„erf

/

^ ^' * ^': "'"*'^^ ^"r. 1866, .^A«» ciuip^

pledge of good- to'Stanton, that a lol "a^^^^^^^
^" '^''"

> ""T' ' "^^S *»•?

thi. feaae ta B. ^as unWn ^ bothT a^^H
' "''^"'' *' ''•"'' ''''"^

,: ^^A^to Mr- Stewart, i- Manch^,>e was leas i„fo^^ i,„ a„„ ^, ,,^ ;
. - .

getiJther^m '^to^^^^^
•

Leotohanrr/J;„ / u^"**""""
tMi«llol>ieotion8 founded oa the '

ca<e/«KY«'^<'<>«. Astotheprevious in8uran,ce,ihavefoHndihiSrk^^^

• ii.

/

»/. Here at the time of the jfire <A«-e loa. no tt^f^Lt^wai no contract.
W4l

* .

:•:

J
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SUPlfRtOR COURT, 1668.

Ch.p«.„
"
Can a inci*Unt reJ^ive that contract, by pretending to waive after the fire

'ifeiStt^
;. f^r'^'l'^f

'»•? Perfonnaneo of something required to be done beforftU
' Jire^ in order to preserve the eontract itaelf intact ?"

Thi8.,pinion of Judge Day was afterwards .ustained in appeal, (see We,te»iAuurance anaAt.eU, 2 L. €. J.,.p. 181) aid the judgnientTapplr-tandlTo
gu.de U8.-Sce also Aampkin v,. Watern Insurance Co., CCO bV^
Vol. 13, and 2 Amer. Lead. Case,, p. C25.

^' ^'^"

*'«Zmt'^"Tw'"^^*''''''"''^' ^**- P«'t'^«-'«'"'on8.I have stated, noact of Hobbs, inthe Ignorance and under the diflabilitiesflnder whieh I find hin,and under the fact proved that the endorsement of other insurant harno'wmade as rcKjuired. could jnalce a waiver^ claimed by plaintiffs. W^^^^^
ranct of""" f' / r"""^^-""

»"W now appear-in other wordl. in i^o-rance of ,n.,H,rfant facts-cannot prcjudicenhe'dcfendants. " It is plain Sat

e 8 knew ot the forfeiture at the time of doing the act which is alleged to have
dep„vedthemofthepowert0e„forceit,J,eeausewaiveri8es^ntiall^^

knowledge of a 1 the material c.roum9tancos."_2 Amer. Lead. Cases, p. G25
,

Th« agrees with our Uw. Wo do not presume renunciations. 0:1 pent

"'^ ^terrorfact,, re nondumd^Ua,nonnocct:'iBruiineman.).
Was there a waiver by part payment of the loss? '

'

No. The defendants were not fully informed, even then, of the Bradford i;ase

/\?T"''T.'"f:;*'*^^
'""""''''• It^-unts' to a liberality ftha^\

^ ^ ?or anv n7 T^ ' ^"^ ""' ^" P"^' *« Companymay resist H,e demandpfo any part which remains unpaid. lCamp,m,2U. The $2,000 was pJdfor loss on goods m the free cellar. It might have been said.-had 4efendantsnot paid, that^veral subj«,ts had b.en insured ; as has been'said inTike e 1before now. How can payment of this $2,000, by Hobbs, the agent, make acontract to bind the Company, free before and at the tir^ of tlfie^^'^y* $1 1 >000 more, to plaintiffs?
''

'' A»( *^«'

.f A very important clause occurs at the end of the^WSSdition of poUcv " If
d^tugthisjnsurancMheriskbeincr^ise^
Coymy .mUo elect u shall be optional mth the Cofnpany to termLtc

ntention 80 to do, .n which case the Company shall refund a rat^^^^^^" titin of the premium." - ^, t »if^f

This rightto cancel is a most valuable one
; hebce the necessity that the Com-

.
fu7f^•'''*'^!!*?'"*''*«f?'•""8«<'^*^»B''tion,,profotheri^^^^

r hat they may be in a position to exercise their right if they think prt;per : andthis information m regard to the facts the insured were bound to /ve theL by

\ ^ w " T"^''
^"* ^'^ "^' "^^ ''' When we consider le ehanlof •

\
occupancy before refer,«d to. and the previous insurance never^AlbneSTn

-' »

\i- ':

^ ,-/

mm
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we doubt that the defendants would have used thjs elause of the first wndition ch.„«« i

had they had information ?
' v-iupmM

j

The existence of the lease to Bradford having been, as it seems to me kept
''''"•~«*««^

secret, and the lease itself withheld from' defendants unreasonably, the policy is •
j

avoided
;
it always was void on the prinoiplofl ruled in Atwell vs. Western Astur- I

ance, and it is not too late to say so now. ' ' ^.^ I

Finding, as I do, the award of the arbitrators null, as being made prematurely
i

without allowing the required delay for the production of faotn, and documents,'
finding also that the plaintiffs have violated the conditions of therfContract with'
defendants, by the change of occupation^ eftioted by the lease to Bradford iwd also by their faUoio to give AO(ie«s of the previous insurance in the Liverpool
»nd Jiondon office

; which violations of contract are not-covered or ouredl by the
pretended ^oivers, I mjist conclude that the plaintiffs' action fails. Th« case _^ 7^
being disposed of onJthese grounds, it is unnecessary to enter into a disouBaion
of the other points raised. ,

The following is the judgment

:

" The court having heard the parties by their counsel as well upon defendants'
motionrof the 18th September 1«§8, to amend their second plea as upon the
merits of this cause, &c!.,&o. '

i u i-ub

Doth grant the sai* motion, and oonsidering th^t the award of the two arbitra
tors dat^22nd December 1864, and i6ehlioned4n plaintiffs' declaration, was pre-
maturely^de, pending the delay fixed by the reference of 21st Deo 1864 fthe
only reference proved), for the parties to make their p^fs a'nd productions to
^it,before»saidarbitratoM,— dotii vacate and annul^id award, and further'

'

Considering t&at in the policy granted by defendants on 12th Nov 1864' to •

the o/iginal plaintiffs, the place-or premise?, in and upon which were the fLi^
'

insured,
,
were itated and described by pl^aintiffs and ' defendants as occupied by

thea^u»d a? a Bondedand General Warehouse, and by other tenants as offices -
considering Uiat the said statement and description were material to tiie risk'and
that the occupation, at date of said policy, was afierwa|d^-changed by the aisur-
edwithout^he knowledge of defendants, the plainjilfs haying -on the ^4tb Nov.
1864 leMed a. portion of said place or premiae^and given possession IhcHxif to
one Bradford Mper lease fyied and the evidefeoe jof rAjor^,— considering that
such change of occupation ought to have beOn by pkintifls, befpre the fire of 7th
December, 1^64, -notified to the defendants,- particularly leeing theoonditiinNo.
1 on the book of the policy granted to plaintif]^ ; Considering that the said
policy desonption, in connection wiUi the facts ptoved, involved and involves a
warranty that tiie goods insured were, and should continue to be, in Uie place oc-
cupied Jqt tJi, assured^^warranty ivhich was not observed by them, but b^^^^^ -
by tiieir leasing and giving possession to Bradford in manner and fornr proved ^:
{Considering the condition No. 6 ebdor^d.An the defendant8'>UALnt(l V

''

to th« ongmd pUiSfflTs to the effect that,*«o previousinauranoe in>opertF
insured by^ndants, notice thereof shoddt given to ^fbndants and endS f-

v

on thepol% (to wit of defendants), or otherwi^ acknowle^ed by the XJompanV W
(defendants) m writing, at or before the. time of making imjurance thereon (to
wit, on such property insured by defendantB) ia default of whieh nn«o« -t, j ,n

. J

<\
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cbipiMn domnont or aoknowlodfnnent in •i-i»!n„^ u 7^
~—?

—

M.v 18fi4 with tK« J."
'""«°^ *!'%*"* ooDditioD, having offooM on 28th

iA)tti maintain the picas ploadoJ By dcfondant« nn^ jL.u n .
^

'

«aid polidy sued upon, granted b, dcfeadaltpli 1 rJ^dnth?"'
'"1 *'"

tiffs' notion with costs."
" P'a"»t'ffs, and doth dismiss plwn-

J.J.C. Abbott, Q. a, for pluintiffB.
Crou & Lunn, for defendants.
(J.K.;

^' Action dismissed.

COUR DE CIRCUIT. <
' MONTREAL, 10 DEOBMBRE, isei

'

\ ."'.

^
C'omm ToBRANCK, J.

*

No. 1688. „.

. Vautier^La 'Con^^i^^a.i,ation^
CH,teau,ua, et^ -'^««<»<'y<fon, e< Zym-A, Oppt.

"^^

•V ^"OTHiQnB sua VA18SEAUX.
* Jng« .-.rmno U Tente d'on b«tMn-4-T«D8nr mp .«.- .i.i. ^

,

oe

=*=
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it

68
>"•,

deed, «J~»*^ »h«t whe««l the «IJ Company w« tndcbUHl to the «id oppo..nt v«„„

tH p.id. did b^in. .H .od tr.n.fe, .ad n..k. over to the oppo!:: p!Z^FElthereto, .utj-cmr part, or .h.ro. In .nd of th. ..id .t«ia.er ' aXJ« to-
•?« "^

Ijther with .11 her mwhinery, twklo, .pp.«I,..nohor. chM„«, o.b!«,, boat., and
•U .ppurten.noe.generdIj, wh.t«oyor, to the ..id .toamor or visawl, which uid " •

'

^ ;« 'J?"^"d 't th<» wid port of Montre.!, the oortifloate of which .;gi.. ,
fey

1. fully detailed in the deed of «,le aforesaid, ai^dhowwith Wed, the ^CKUtTT'
'

thereof having boon duly made according tq law. That on the b.ck of th«Mid certificate the following entry w.. in.de, to wit

;

'

WttmjMi ^^ *U^ »_ I •.. «...Nfttne. of the seTcr.! owner, within

mentioned. •

Compwy of NavigaUon of Salaberry
.nd Montreal.

Number of 8ixty,foar .h.r«fl, held by
each owner,'

'

Signed, T. Bouthillibh. -
1

I ,?T!r o*?^*'"'*
*'"' ""'^ ««tjr-four.h«re. oivpart. of ..id .te.n,er or vein

!^J„J!? ,^?T "'^"" •ppurten.nce. thereby b^i^^ned and «,ld, .nd

wltjJtTf J^P "^ 0PP0»f- hi? own propehyforeVer, provided.!.
w.y8 th.t If the ...d Comp.ny .honld pay the mid .utii of 13600 in nine month,from t^d«teof sJe with interest .t the rate of 7per cent, t^n •ndg^'that ca«

Ltrew;;h''f;rr -r"^-^^'^- -"-tic ^,i^u,o..t.

That the Mid oppoaant did upon the execution of the wMrsalo obtain the?,
certificate of ownership of the said .to.mer, ^ich was delivered to him, and tho

the Sth.of May, 1867 .n the Book of Registry and endorsedon the cortifiktft

"

withfZ *'*
" *^^" ^^ *''' '^^ "•"*'''"**' ''^ **'~"'''P •>««.

-^
That the said opposant is the only regi8te^d owner of 'tho said vessel or

.steamer 5'afa6crry seized in this cause. -
«»bi or

^

That the said defendantir never did pay the said sum of I3B00 at the time

^ ^hatthesjdd plaintiffs oanW proceed to sei.e and attach tho said stedmer •

and seU the Mme before the payment of the said sum of «3500, a. aforewid.
'

That Uiesiud opposant is by virtuogf the premiwi^lawful owner and pro-
prietor of the said steamer and .11 it. .ppurton.n0c8 seized in this cAuse. and

"

,

is jvell founded in oppoung the seizursi and sa|^ of the s.me. ' ' !

'

Wherfefore the said opposant prays that he W declared the sole lawful o<rnerand proprietor of flie goods and chattels and steamer menUoned above and de:
tailed in the proo^ verbal of seizure as follows, towit:^m bateauVv.wur
portant.le nom do Salabeny aveo tons so. agr& et mouvements, un sofa bdurrtf
oouvert^en cmr, une table de centre et un tapis en laine, un po8le ot soA tnyauun pupitre A trois tiroim, un safe en fonte, un comptoir A 8 tiroirs. That aU

^Tf*"S ^ »««?«»«»<<"> tl»e "«are add sde of the said good, and stoamer.
an^^hat the baihff entrttstod w^h the writ of execution be orderedtife sutotnd

"

all his proceedings on the same untU further ^rdec of this Court, and that hTdo
Hv tuO'TOiZI] realise b^ declared

.
\

>:v.
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etc.

V„u,r nail mdm>t a.ldo nnd of no oHfeot, .nd tho uid oppownt rottorod to th« poiM.

!.:ar!::rh'l?".T;/''."
''"''''"

^I'-'M «*«"H hoWer tho«of, th«\rhota
4lell«iuh«riioi., "I'hooBtiidiHtrnltH to tho nndornigned. '

,,

Lo dwnondour c«nte«ta c«tt« opposition, ninnt too; Wftltii .IlA,„rf» ,f,„;
I oppoBiHon, offinnant do plui quo Ion de In ditc »»mo lo b«to«a.d-Tap«ur A^,./a.
hfrrj,, avco t.,u, m» «gh^H, <Jul«nt la proprMM do U ddfondoroMa, quo la ronto
all<5Kudo dona I'oppoBition n'aTait j«niai» eu do valour ld;^«|„ A IM«anl du domau- ,

dear, qui aralt obtcnu jtfgomont pour travavx ot nJparatlona faita au dU
ateamor, ct dont la r<<olaniaUon 4$talt on oona^qaonoo prlfildgido aur lo atoamor

{''

• quo poat*Jr.ouromo«t A la pnUondae fonto invo,,udo par Toppoaant, lo donmndauJ
avait fuit part.0 doa travaux dont il pourauimt lo rooouvremont, A la n<„ui«ition
mflino do loppoaant. qui a*ait do tout tompa oonnu la or^anco du dcmandeur
ct aa naturo pr.vih^Kido

;
qu'iF apparaiisait 4 1'aota mfimo invoqud i)ar I'oppoaant

quo la dl'lendeh3«8o dtait jnaolvablo lora do ootto pnltonduo venlo, ot quo duns
. oetto opnd.tion do ^doonflture, olio n'avait poa lo droit do disposer do aon
.cl,f au ddtrioont d uno partio do a«. or<Janoiora,M.n oonadquonoo lo domandour
domandait qu .1 fut ddolanJ .que oott^jr^tonduo vonto dtnit nullo ot inoffeotivo
a I dgard du doinarwlour, ot quo Toppoaition fut ddboutdo avoo ddpon»
La ppouvo dtabliaaait quo ppatdriguromont A ootto vonto, la ddfonderoaae avait

<x.nt.nud A poaadder lo vaiaaoau ot Tavalt mia on vonto, oommo aa propridtd A
la oonnaiBsanco ot aana oppoaition do I'oppoaant.

!-*•««,»

A I'audition au mdrite, I'oppoaant aouiuit uu mdmoiro contortant les ral«,n«
BUlVantOB :

•
rniBOUfi

Lea fUits do I'oppoaition aont prouvda. L'oppoaant a aoquia la propridtd dn

manilr''"''"'"
''^ '" """"P'Snio A I'dpoquo do la vonto n'oat dtablio on aucuno

Qu'importo que Lynoh eut dtd prtfaont loraquo los dirootoura do la oompagnio
aaraient nonobatant la vonto antdrieuro A lui faito propoad do von.dro de nouvoauleva™? Lynch, d.t-on. dtait p«J^nt et n'a rien dit. Qu'oat-oo quo oobdtabhraitainon qudtant oonvaincu de I'inutilitd d'une tollo tentative il n'v fa!
aaitauouno attention, et lo rdsultat ddmontre qu'il avait raison .To no pJs'en
occupcr, car 1 on no pouvait procdder k la vento et I'on no Ta pas fait ?
Le demandeur a tentd do prouver que oca rdparationa ont dtd faitea aur lo

'

vmsaeau jnOmo aubadquomment 4 la vento. A la eonnaiaaaneo de I'oppoaaht et Aaa '<5q«.s.t.on 8. tel dta.t lo oaa il devrait pourauivro I'oppoaant qT en dtit
alors le aeul ddb.tear, ma.a le jugemont qu'il a obtenu repouaao uno aomblablo
prdaomption. oar il y a rooonnu qu'il nWit d'aotion que centre la eompagnie

Maislo demandeur admet lui-mfime qti'U n'y a qu'une partio doaon compto qui •

a rapport A des i^pmtions subsdquentea. et cola n'est qu'une faible partio do aa
rdolamation, ct il ne pourrait A tout dvdnement mSme via-A-vis de la ddfeod'ei« '

avoir do pmildge-que pour cctto partie. aux termea de-rart. 2383 da Code CwT^'
^ Toutea lea formalitda vouluea pour le transport de la propridt6 du vaiaaeatt ont4M remphea et en aupposant que la vento n'eut dtd faite que pour la garantie du
paiement d'une aomwio d'argent

,
un orrf»nn;.f

^ '^ s w e au

w
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Jf'-

w

ulo.

on cette o.a«« n« pcut «n <jThcer lo ,««««,„r qu'„ lui n.n.boun..nt l« montant v«u.r
p..ur l«qu„I ,1 d.5Uont A titro ,l« r^k-' I

".«!« dan. lo ca. aotud I. vonto rftait
,
.,.„£'

ftlto oondit.on.<Uoip«„t nupaiomont dana un d.$lai g««J, ot oo d<<lai paaiid la vonto •'• N'rffi*:
doVcnait alplue. Kn exdoutlon do ootto convontion fonnollo I'opplnt .'«.t uua

' '"""''

on |)o«iwani.)ti du ungo et il I'dtait ^ I'dpoquo do l« laiaie.
*

^

A tout dv^noment lo domandcur' no pourait prooddor eontre lo falmoan quo
nprtf avoir fiiit.oondaninor I'oppoaant ^ v,,ndro lo.g«Ko ot ayoir fait ddclarcr par
uno aetion rdgulWre int«ntdo oontro lui qu'il avait un prirH^go aur itfului
La «ul« partio do la mime .ur LkjuoIIo lo doraandeur pout avoir quohiuo droit-

«tt oolle qui oonoorno Iom moubloH, ftai»iii on dehors du vaiasoau.
Lo demandour soumit un mdmoire, dana loquol loa fhita et lo droit aont eXDc

«^ do la niani^ro fluivanto

:

iM- '

Loppoaant a pi^uitdo^lfeoISi7"Jimoi^oh. n<Jv«a ot aBrnwiddelWrnoT
mint, ot C. 0. MoFttll, capitafno aotucl du A'aii&.rry, ot lo domandour invoquo
cos doux tdnioignagoa eoiuino dtabliHuant tout oo qui est n^oommiro pour fainf
niaintenir aa oontoatation. Lea ,liffioult<f«, ou pour parlo? nottomont, I'inmjlv.bi-m tie 1« ddrendeiw^K) ont inapird toutos loa transaotiorm d<5voil«Jc« par ootto preuNo
pour-fraudor lo. autre, ordanoier. do la ddfendero.^, et garantir lo dit opLant
Dcpuia la formation do la ddfondoreaao, commo aooiitd incorpordo, I'oppoaant a
<?td et 08t enooro Tun doa dirootoun.. En mars 1868, il prdtend avoir pria po^-
Boasion du vaiaaoaa et donnd offet H la vcnte du 8 mai 1867. Quand lo Taisfloau
a did aabi lo 11 avril 1868, lo tdmoin MoFall a signd lo procda-verbal oommo
roprdacntant la oompagnio. MoFall dit quo dans lo mois do juin 1868 & uno
a«8omblde dos aoUonnaircs do la oompagnio ddfondoroaso, A Uiquelk I'omnmnt
Mail present, il a rc5u ordte do mottre lo S,tlaberrjf oo vonto pour lo oompte do
la oompagnio, ot o'ost on obdisaanoo d oct ordroitlu'il (MoFall) a donnd instroo.
tions I'encantcur Arnton de vondro lo vaissoau, et e'est lA-dossus qu'Arnton a
pubhdlaviB, exhibit duderaa-hdeurmarqudD. II no parait pas quo I'opposant
•it oppose la moindro rdaUtanoo & la vento quo la oompagnio ordonnait do fliiro
du vaiMoau pour son compto. MoFall fait tout ses efforts pour sorv^ la oauso do
loppoflant, au scrvioo duquol il dit Ctro, en mOmo temps qu'il est cnooro scordr
taire:trd8oricr do la ddfcndoresso. Mais los falts sont plus forts quo lui et il
tombo sans prosquo aucuno transition, dans los plus grossidros oontradioti^ns.
II est dvident qu il no .«a.t plus qui est propridtairo du vaisscap, tant los trans-
aotiQns du dit opposant ot do la ddfonderesso ont jctd de oonfugion dans ses iddes
Ainsi U lui est demandd qui payait son salaire, quand il a donnd instruotion A

^ Arnton do vondro en juin 1868, et il rdpond : " My salary is not yet paid. I^S «pect the oompany to pay me. J had the payment in my own Imnd., fr^m
the re^tpts of the boat, befng the uc^cUiry.trea,unr. Puis s'appercevant qu'il
vient do ddvoiler touto la fraude, il so reprend et il dit quo o'ost on ddoembre
1867 qu il ayait dans les mains Ics.revcnus du vnisseau; tandis que sa rdponsc

. -avait catdgoriquement fixd ootto dpocjuo au temps oi il avait donnd ordro 4 Arn-
ton de vondro. savoir juin 1868,-c'e8ti.diro dans lo temps mtoe oA I'opposant
faisaiMon opposition. D'apris toutcs les prdtentions de I'opposant son titro k la
propndfaS eat le &W/ g/jafejluj^,g ifljff^^ Jt^gattlui^
inSme,daD8ladd^ition qu'il a donnde dans la oause originaire, Exhibit A da
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n
^ d«ta«nd«ur, que <l«ai dra ooiuptm du domanddur iont poaUrican I «ll« 4«t«.

!,:N:"5Xn
'^'"''''•» " P"" '««»; " di»: " Th« bill of Ml. in quoation it .nUrior lo all th«

t4am^im>u."ummU, i» mjr opinion.* II r<(«ulu.rait do l,i quo loppoMnt aurait fait
Iraraillff |« d«iiiandeur 4 t,m vaJNwau ouinino ail out M la pn>pri4td d« la

^ drffmulcnlaiH), afli i'aaaajar anauito d« nij«tgr oette dotUi aur lo ouiupla d'uno
coiiipNKnio iniiolTahle. y-

m l'« d<:.feridor«»M et I'oppofBQt n'ont obMTftf toeana dea fhrmallUa r^qutm
' par lo ohapilni du Co4l Civil ooDoerntnt ioa batitiieiita marolianda; ot «n auppo-
Mnt qu'lla tin auraiant obaerrtf quolquea-uioea lo priviUge garanti par Tirt. 2383
•u douiandour nVn Mirait ]»» afft!ct<i.

8ur lea «utrcB artiolea Naiiiiii, I'oppoaant n'a fkit auoana preuTO quotoonque.
8ur 1« tout l« demandour aouuiet liumbloiuant que I'oppaaant a Ailli en tout

pointa atquo la conteaUtion doit fitro maintonue aveo d^na. L« «•!• da
-^vaiaaeau eat au rerto ezigtk) aoua I'op^Jration do Tart. 2371, tt I'oppbiant no^iil

r«iDp<<oher, en Terta du titre aur lequol II ao fundo.

Judgment
:
" Conaidoring that the bill of aala by way of mortgage, oppoaant'l

Eihibit number one, baa never been regiaterod, aa required bj the 2360th article

^ of the Civil Code of Loiror Canado.

" Oonaidering that the defondanU at the date of the said aeiaure were still in
poeaewion of the aaid boat, an propriotora, doth maintain the aaid oontettation

and diamiaa the aaid opposition with costs."

^ ' Oppoaitipn d<{boat<!o.

<( Doutre d} Doutre, pour lo domandeur.

R, d) G, LnjUimttif, pour Topposant.

(J.D.)

I

SUPERIOR COURT, 186d.

MONTRKAL, aTrn FEBRUARY, 1860.

^ . Coram ToRBANOE, J.

No. 600.

Senecal vs. Lemoine.

IlBLD!-Th«t pUiDUffctnnot Idckmo th« amonnt ofbii demand bytmoUonto amond hli doclai%.
lion to that oSbct.^

•

,
^

^. f,

Camdy, Q.C., for flie plaintiff, moved the Court to bo allowed to amendThia^'
declaration by changing the amount of the demand from £82 to £87.

\

Pagnuth for the defendant resisted the application, aiding that the ohaLo
was not such an amendment as the Code of Procedure contemplated • that 'the
plaintiff by the 149th Art, C. C. P. co»ld fyle,aa incidentid demand and so
rectify any error he might have made.

The motion was dismissed with costs. '-

:r^^^ Motion dismissod. r
Zre2i2anc <{; CosstJy, for plaintiff. ^ ^ •

.Barnard (£! Pa^nue/o, for defendant.
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ftUPKRIOR COURT.
Dit^oT or 9t. wfUkmn.

#•

*
miiRBBOOK«, JdT, fEBRIURr, i«e».

'

||- . ^c^, CWiMN .Bboot, J. ^ » ' "'^j

* ^^ ^'«*«' ^j^-^V. P«ti«lon.r for writ of n.b-, Oorpo., ,„d

iNoa-ouiTiuir.
•t» —W. lHat rnmlrmat to pttmH • minor olilia to b« raMlMd h^ -i-.k-- ^

f •• aMwiary la tiMh ««•.
^to of III* IklMr •;a hU dumMtlo r.l«ll<,n. ir.

I K*.""
"'•»"•'••' '"' • l«'fth of tlm«

aoNlrMl bjp iMrmilllna lh«
>a4. Thkl Um •diaMon oTUmi

r INM roadf (• r«Mir« i

tl««l, IteomitunimaunI ,

•rd. ThM Um Inuirmt* »f um .

to b« <H>Biiil*rMl, anH |ia.

,

••^xlr of Um minor •ftarjift "to I

Um

r.to«l •i.d.r IUb.« Corp«, „„4o,0. C. pTah. Mt.
"^ "" ''•••"«' »»

8.0.T, J -The petiUoo.^W Mb that hi. minor ohUd M.ry M«.r^Konnedj, who he .fen i. detained fW>in him bf Willi.™ B.,1 Tk
'^ T

U. deli^er^l to him. The re.,.„d.nt h« IweX^ 1 Wh:T^'Z''Oorpn. thet petitioner, «me.hlogorer fouryin .« Zl\ T km,?'^^
low'e fimilj under m ereemenf mhiJ^u^'^' ^**^'^ »•'• o»'«l«J in Bif
"iu... J. u.. .Hi,; m.:'?.' bt.c^^ltiJir-

'•

•d and eduoated clothed .nrf f-j . j j , ^' "•* •*• inttmet.

J..,~ to..rt. th. child, rf,.,M«,i«J b,ki„ ...b.Z^rTS^
^

The Oonrt ordered proof npon the following
--1. I« Kennedy the father of Mid child? . ^

8 ArTK?T-Tr '''*''
'•^ ""'""''•»» "»"-"7 entered into ^

thLtrar:?„'^^^^^^^^^^^^^
—-^ p-^«nt P.P,, eo order

I«".bee„p..ednntr^'hich^n;;r:,^^^^^
.
child WM about two years old. it. »othef died. ^Ly wL f" iTV^^oamBtance.. in faet in extreme povertv H. -m-TT f J^ ^'^* *"••

:-.
;- .

' VoiZ 13—Ma«^

''.

"N

II
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and
Barlow.

ri

•i

en-aged as « wood contractor on the road. He had only one child and waa in
good oiroumstanoea, and he was urged to take thia child as an act ofcharitv
and bring her up. The father deaired to procure some person to take the childand bring her up, desired any one capable of doing so to take the child ThechUd was taken witli Kennedy's consent. It is said there is no contract
proved; that it requires a contract in writing or a commencement ofproo^in
writing to admit of oral evidence toestablish this contract. If a commencement
of proof in writing is necessary. I think we have it here.^ Kennedy is exam-
miued upon facts and articles, aird admits that he was wijfing the child should
be taken into Barlow's family and brought up by him j but he 8ays4e stated

- • •
^'",^";''''' respondent's wife, that if she took the child, she must bring herup in the Uoman Catholic religion, which Mrs. Barlow refused to do ; and upon

this he aays he t^d her ahe know where she got the child and she could retl
hfer. This w Kennedy a account of the matter. StiU, l^Tppears that on this very
occaMon to whush he refers hedelivered the child to Mrs. Barlow and she car-md It hon^e, where it has remained more than four years. Kennedy has visited
.the child on different occasions at Barlow's. It is urged that a contract can-no be made out of a negative. Suppo,« A says to B, I will ^ive you £25 andu replies, I will not accept it, but you may have the horse for £30 If vnS
choose not to take it you can leave it in my barn. A declines to agree to L,
but takes away the horse and appropriates it to himself. Is not this proof thathe finaUy accepted B's offer ? By his act of taking the horse'away he indicated
his acceptance. Kennedy leaves this child in Barlow's family, makes no com-

*

p aint as to the treatmon| or instruction of " the child, visits it and oflen speaks
of It, having a good home. Does he not shew that he acquiesced i, Mrs. Bar-
low s conditions ? I think hfa conduct is susceptible of no other intel^retation.The evidence of witnesses, particularly of Delisle, Gosselin and Mrs. txwell
establishes that he made no rtijijilatiori, but placed the child back into MrsNBar-

cluld to s«j her friends, that he ^reed to leave the child to be fed, clothed, edu-

^'itdl r![""^t"^
'•*'' ^"- ''^' '""'•• ^""S up hfs own child, a^ pro-m .ed to educe this agreement to writing. Nothing whatever was sa d of the

l1lT;Vr'"^°'''ru'''*'~P^
ehat Barlow was to bring itupphe Could

.^M haftt:
""•

•?:' .'' "'"'"T ''' ^*'"'^^ *« •« a^pJsSnt. It Vsfiaid that this IS an Ulegal contr«st. I see nothing illegal in it ; ca'll of one's off-spring IS committed to parentis « trust to see to their support and comfort^ndeducauon Is it illegal for afather to pro^benefite fThis child"!
another which he cannot provide himself? I think not, all things are legal whichhejaws do nottrohibit. and which are not cntra Bono, rnor^l^tl^^
hat a,H,uestion of religion «,invoIv^heb:witb^t^^ I haye>thing>harv!r
to do. -There is no la# wfoh forb£ . man to bring u.^i^^l ij^ZZreligious faith he pleases. ^Then, is nothing in the law to preve^VfioTn
Catholic bringing uphis children in the Protestant faith «orL .el?S^Z^contrary to the precepts of their respective chu^hes to do so, but with tj,as a judge administering the laws of the land,^ave nothing t<^. This cS
tract being proved, and being a legal contract,^t be enforcX In poising

-'SC^

^iJS'

^
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neve] koo;n or oared for the obiW
*' ^'"- "^''"^ "^^ ''•»»>-

le« a;iti„g,.gai„.t the will of tho child CfTwhoithoufc ^^^ T"*pM her d„^:ia this »«« would carrultrn^^^^^^^
family, unh4ppine«8 for the parent, wwell as the3 ?

Keanedy's

kind, I ,m sustained by prMedeni .a ,«lT t
^" * '""***' *»^ *»»•"

chuj:rLi„r'Lt:n;:^r^^
iof h.. caotr^ a«d accordiogly Idismis. Ih/petition^lSlt^^^''""'"'*'*

I aTouuJvb. 104M.
AUTHOWTrBSCITBD:-

•CiTil Code] C*. Arti. 242, 243, J45.
Ferriin'i Juttiniaa Lib. I. Tit IX
Merlin-. R6i«rtoire,«PaiM»i,ceP*temeH.." '.

"
.

'

Diot. D« Pritique, " Pai„,nce P.ternelle"
*.1T. Cod« Lbuiiiana, Art. 238

*

I Ohitty's pUctice, p. rt. ..,

U Law and Bq. Rep. 281.

Foraytl<'«Cuitod7ofrhfi,nH, D 10 aee s- » i, -
..». ..e.2», U^^,^:u:;:i.:;^:^^^:^:^->^^^^^

.
^an« <fe kfa„j[^, attorneys for petitioner —'*''" '^»"»"«»<»-

^ Jr. L. Felto'H, Q. a, Counsel. .
" *

^ ^ /

'^''^^^''^•.•ttorneys for respondent. '
'

MONTREAL, 27fii FEBRUARY, 1869. ^
'^

,

Coram ToatANoi, J.

. A^^'-':

"

Ko.651. - .
-'

r
^ooth Ts. Zaw/on, and /iS«>ton,:Qpposant '

'

w««Um*ke» motion for (eboritr for ooita «;»,„ ^ *^' ** ^'^C- ')• »«««uinot after-

Kwraedr
.amT'
Barknr.

^^'

t •

X^;.
<^._--J

.\
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Booth

lawtoB.

ment>go agftinst bim bj default. ,The jadgment wu n^orded on the 2l8fe
January, 1869. He aubsequenUj fyFed an opposition and ^e« under the pro-
Tuiona of the C. 0. P. Art. 484, 486, on the 4th of Febraaiyl instant : andon
the same day gave notioe of it io the plaintiff, and of his intention on the first
day of term to move for security for costs as the plaintiff wasVesident without
the Province. The demaqd of security for costs, C. a 29, is favorable, bnt"it
should be made within the ddays. By the C C. P. Art. 120, such a demand
IS made the ground of a dilatory oicep^oii, to be fyled within the four day»
after return of the summons. By (he rules of practice a motion for securitl^
may be made on the first day of the term following the return, provided notice
has been given within four days after the return. In the present case the Art
485 0. 0. P. requires 4he defendant to fyle all his grounds of opposition at the
same time, any subsequent demand should not b« entertained. If his oppo-
siUon had^ntained a reserve of his right to security for costs, and anotice of
his intention to asl for it by motion, his present moUon would not have bee*

John Popham,fi>t fhiatiSi
\

(J.K.)" -, -. -.

MONTREAL, 30th DECEMBER, 1868.

, ,
'

^ ^ Corom ToRBAMCi, J.

V • No. 1609. -
•

Oault tt al. vs. Wright et ah '

'' Exception DftoiiNA!roiBB. -

0iu> :-Vfhmt tbeeridenoe ofthe plaintiffU adiuiMible to prore th«t»aot«d«t«d tt MontrMl wa»m»de at Qoebe*^' . . ,.a Th»t»joUon ounot be broufbt in » dUtriet in which the dtftn^^M no domicile.

?il''f^«K .If.'!^"?*
'»•«»••''«»»««' P«»«eM, nnleMthewhoI&:i|#olM«onb.v»

uuen 111 that diitriot. ,
^'

This was an action on a bill of exchan^a. and two pjomissorv notes. The bill
was drawn by plaintiffs at Montreal on defendants at Quebec, abd was accepted
at Quebec and payable there. .

The Ist note wtts dated at Quebec, and was made payable there. The 2nd
note was dated at Montr^lj »nd was made payable at Quebec. The defendants
\were served with process at Quebec, where they had Iheir domicile.

On the return of the action, the defendants pleaded an exceptimi didinatoire
on the ground that the biU of exchange had been accepted at Quebec and was
payable there, and that#e promissory notes, though one of them was dated at'
Montreal, were both made at Quebec and were also payable there, and that con-

'

sequently all the several causes ofaction had arisen within the district ofQuebep
where the defendants had their domicile, and where they were served with process
At the enquite, Andrew F. Gaul t, one of the plaintife, who was examined on
behalf of the defendants, admitted that, in regard to the note dated at Montre'al
he had filled up the printed form and sent it to defendants at Quebec, who signed
and returned it. .. *

-T
*

The plaintiffs; counsel entered an objection to^hb evidence as inadmissible.
At the hearifig, Perkins, for plaintiff, moved to reject the evidence .«f A. P

Gault on the ground that oral testimony was inadmissible to contradict a writ-

-L^.-.:

w
^. V
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« .SUPERIOR COURT, 1868.

ten document. .Hji^argued that a pl^,, which denied the oor«otne« or «n.^UK^ ofoneoft^n^esBued on orof „„, p.nof i, o«g^^

Lunn, contra, it^ thU the date or place of making was not a m,

rir: hi'''

"*'
'"'I'''

^"*'*"' l'"* of thecoitract, n'd I ght heXV
^orssrrN'rt"'*^"'^"^- («-'«^«<^/wof'Eviden'c:
^><o, no. Id. Htorj on Noten, Nos. 45 4S 40 ^ Ti.„» _ '

^w. or jueremth, J 12 L. C. Rep. p. 145, (reported-lso in 6 L O T n .i« ^

C6nsidering also that the causes of action set forth in fK« A^u \- .

.

cause did not wholly arise in the distriolJi MoTtrtr h ! ^a ^ '"" '" '^''

^ _

Considering that in order to give the Superior Court in thii^istrict iari,J.Vtion in this action under the 34th art of the Ci«i. Jn- '"<JP*'^"."'*
J""«<J'C-

Per^i«««fei?a»,»oy, .for plaintiffs."' *^ W^^ *•'*'•
.

Cross & Lunn, for defl^ndants. .
'

Ji^Jeption maintained.

; (a. h. l.) t
>

"•»
/:

MONTqgl, \30th MAt, 1868.

i7o^W^ Monk, J.

V J^cShanevn. Jordan.

- BeTTINO CONTBACTS. " 1

are as folloBrB •

""^ut-r to cover a bet. The circumstanoea

Otult

Wriflbt.

#
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62 SUPERIOR COURT, |1868: ^

In the month of July lost (1867^ plaintiff met MnrO. J. Devlin it-Bn'eleo-
tion meeting in Chaboillcs Square and offered to bet Ii1fti$200 that Mr. McGeo
would have o majority of votes over Mr. B. Devlin in the St. Ann's Ward at
the approachi^p; election of a member to represent the Western Divisirtn al\ the
City of Montreal in the Parliament of Canada, and offered to bet another sum
of $200. that xMr. McGee would have a majority of 1000 votes or i^re in tli&

whole Western division. Mr. Devlin aboept»d the ehallengo ; an agreement. Was
thereupon v^ritteo- out and signed by both parties and deposited with thfeir

;. cheques for $400 each in the hands of the defendfant, with ^he understanding
that the latter was to get the cheque's cashed the foljowing'day and hold the
moriy until the election should be decided and then ^ay it over to the winner.
Some 10 or 12 days afterwards, the plaintiff wrote a letltaf to the defendant noti-
ifying him that he wanted to liave his- money back. DeTendant re^iec^that ho

" could not return 4,he money to either party wrthout the consent of both. Early
in the month of September following the election took place and the result was
that plaintiffs lost both bets. Defendant thereupon^aid ovof WOO to Mr. Devlin
but declined to pay over the balahce, in con8ef[uence of the notification he had
received from plaintiff. Shortly afterwards the pre^nt action was brought. The
pretensions set up pn the part of the plaintiff are that the bet was illegal and
that the mjj|ey having been paid to defendant without consideration it could be
recovered back by the party who had so paid it. Special stress was Iaid,pn the ar-

gument that all betting on elections was illegal. On the part of the defendant

,
it,was argued that a bbt was not an illegal contract either by the Lower Canada
C<)de, or by the Pfen^ Code, from which our own was borrowed, or in England
b^ thcKkw as it existed before 8th and 9th Victoria ; that as to the
argumebl fouflded on the subject matter of the present bet, the article of our
C<^ m«de no distinctiSn between one kind of bet and anpther ; that according
tofte law in England before 8 and 9 Vict., a bet on an election was not illegal

unless one or both of the parties were voters, and that this objection wa^ not„
shewn to exist in the present case ; that the deposit of thd money in the hands
of the stakeholder was a payment in advance within thtf'meaning of art. 1^27 of
the Co,de, and that plaintiff had therefore no right of action W recover it b&k.
The Ist questiotr for the Court to determine was whether the bet^ was

illegal. On this point, we must look to oiir own law. It 1

the principles of the Roman Law or of the ordinances ol

:. Applicable to this case, the plaintiff's pretensions wouM
these principles have not been incorporated into our

'the

be

^e'.

be admitted that if

iFrenoh Kings wefe

ell founded. But
[here the parties are

io good faith and are abje to dispose of their rights tad the mdney.'lias been paid,

there is no action to recover. In the preseAoase the b«t vrasWovokedby plain-

tiff himself, the parties appear to have acted in good faith, anl if the deposit of
the money was equivalent to a payment, then/ the bet must beheld good, unless
it is void on ground^ of public policy. ~ '

'l

The 2nd question is wliether tTiere has been a payment. Oiil this point, there
is somedifference of opinion ampng thg'Freneh authorities. Tr^plong inclines to
think that deposit is no^ a payment, some of the English authors also say the
same thing. There oth er atlthorities, such as Duranton add Boiltux, who

v" .
<
.'[— : _

^J
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':^f' SUPERIOR COURT, 1869. 08

, •xf.ms'th^o-ntwry opinion, hiu Court, while feeling groat rcspoot fbV their
opinion?, *)6»-:oot oonaidor i»s«lfi „K.X»„i_. i;..._ , ^^.,. .^-^l^^^^''^' '••«"i . >; . . This Uour

• S;^:,!^^*"°""f"' i««elf^ nb,XtolyMH,und by U,eir decisions: Tt.e

U^ ofThl
'^"'" <«'-?»•«» i« detcra^ining the qttPstl^n. What is the na,

2.^^drT^'"S lo^rr^"'
w-i.the,obligationof

•..1,1,.^ «„,! K / .
^ ** ''"''^ *•'? money until the bet is deter-

tyt^terlso t.

'"' " "'""'''''' '''"'^'•' "« H-authorized to do this

«illr tn T'T"' '" "'''"' ^°''^ P"'''«« »«*^'^-a««ented. The depo-M^ njo„ey under ^h>» agreement therefore, is a pdyment in advance ^r

^^^r '

"" "'" "'^ """^•'•°" '« aeJomplisLJ it becomesZC
Vot to^^^r'^'f" " ^' '" "" "'"^'•?" " ^°'^ «" Sr;«„ds of public

,

P« «^3
Wits t^endency to corruption and to dikurbauce of U.e peace no such

4t8 hinde h«»L«n . T u
"* '^' **"* " «l"tiDction was drawn betweenW ^w!: !r. **"• "'"^ '''"''* '""^* ^•''^««° "«"-^oter8. The Court how-

^I^^^V'^'^"''''"'^ this distinction. ThcCodadl^:

upon itJCdoThat^l r 'r*
""^-""''''••''' and Ac Court cannot take

7« r !! I^^
^ " '"' '""' «l'«tai"ed from doing. It is the province ofthe I.eg..h.ture to make changes or ,a„endments 'in the law ; and unTi th s is

^ ctiSZTJ^^^^ Si'T""'
as weare governed by the writt"

cive Z that rS-T ? • ^ .

interpretation which the Court is bound to

^ carter; le-a/fbrpUintifl: '
!

.
Action disujisBed.

Oo»« <fe Z«nn, for dei5(ndinil • * ,'

(A.H. i.)
'

•• ^ •

t-
'1'..

^' ^^"^W^' "^ PBBRUArV, 1869.

Monk; J. r--

••MiMioe, defludti or imcolaritiM of th* muacM-.
Itr. hoiiMtr, fldoUtf, oc l^^o

^^W, g,||.Bit »suo6 lo« ,, „i^ht be o^caaioned to tk,.H R„ofcbya,

HeShuw

Jordan.'.

*

-X

» i

>' • /
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Vfmty, UeBty:mty, or by th« neKligcnoe, deftulto, or irre«i
..^ P'Alcxtuder'Muriro, the manager at Montreal.

Tli«»irf««ci8e charge set fpHh^ the Sfoolurntlon, and upon which
imcd in the policy, may In

irity, in direct violuttou of hi» _
banking institutions in thiis coutt

tjbinHon, brokers^kf thil^^ily,

lontrea

'4o-wi»Tcr thA^wholoamou
U'hai Mi^njo, without any av

)Bon(t1ili| to every rule followed

Jillovi^the firm orN||bols&
currij^t account !& the Bank
13th J|»y of the hvae ipeor,

tioned 1^ was |28,160.29 cy

|Niof cAc

. ^ V j-^ ^- .carried o%i
•liiifcoi»^w|io ^queaUybcciJme ijSAlvcnt; Hw^i^
WM, tholil^nily thi Bank' for the abjonlit

iif^td and had *^ft,i

ttolujice q|f

le ln^f Marol

ovcr^fta ,„, ,^. .^_. ^.^„.

wor^Jv^c^ without scoS-

Ih to conceal 8uo^ipj^Kiraft|i^

nhq'fienerul iisaue, and'bj

|*o)nt»n—nanjcly :-*4 ",''.

'lowed bykunrb ift tKecxteaeof the discre-

»MiAM. JBi'^lSk^lira/ «: T ->^ \" at'.Moutrcul, and in^thd Anaaotion of the
;W^»*^^«»f t»fe»'n\, 'iJ\ That they were ,l]ow^d#y #i without

^?J2\.
** %«=^;^««5. - Mwdl known to tK« p)i.|ntSnd 3rf that

CT\ f .

?f^ ''*''** ''»»^'^''y«l'owedbyMttOro,intuli.rlven-
,
tered .n-^books oCtke ^ank, Vhich according to th« p^pi^NW^he l^lX..wj undf eon8t«nt..«pervi.s.9„;by tho.head offic§; thoplaintiffs hM.Bcver notU

4? S "^-
'^'=f«»'!"°'«

«f
«'«/"2 '/"'^ *'"''>^ ^'"''^"'•^'"« «McV4|t the police

i Jf^^«r 7 f-"^^.the# cohdition.theroin stafcd,
ifi in p^ifof fac\^ the

l^ajowing^y^rdniftB .i in th^ jn^pt case, could give rise. ^« claim. The

\*

,'*'*
. j'«l«MJ«e adverted to is its follows :—.

'
-' '

' -
V,-.'

"^.*^* That'(8ubjei}f to diwrct^n

'\

-i\. J- .. , >, -,' r
"'""'y P**"®"* <5«roi8able in certain cases bv

.4he dvectors in Cariada of remitting the forfeiture), a policy of guarantee be^
^
cjmp« vojd as,to future ilaim^ upo« ita being made kpL J^^thvSll^

- ^ \!lTf fT'^ "* ^""!"^" **^ "'" "'•P^^^^" ">»* the party Wfe*onesty i»

.

., . .^to"" updei- the Fhcy ;
and th^t the employers ,re bound i'.i,iiiately upoa

^
>discoming, pr having notite of the commission or omission of^wy such^ictrL

^ ™t ofall parttcnlarr^tending the conm-is^ion o^ omission th^eof to thfidiL^ •

' IS tors; and that by willfully and knowingly -omitting or neglcteti"***- - ^-^ '- '^

,
two^moptBs after *uchdis^yeTr^:nstH thrfpolldy becomes!
Mth.^ to exist&g and futurt clainM th^und^.",

X ^ i
The answers b? the plaM|i&, though reiterating the

I '
luswii, do not wateriaUBpgc th« .questions thus prt^

1 V 5?**°
I"^*^*

^*'"'*- '•^'•Pestiotas appear to me suscef
)- definite apd condensed :>rraDgcment. ^ '

^yi
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>. Writhe .Ilowlng of the ovordrafta without wourity. . default or irreau

<»f.?Nil!i l,r "^ '^''""'" "«"»"«" fH'twocn Munroand the arm«f/N.ohol» & Uobinson in rcspoot of these advances?

regard to these overdrafts become known to the Bank more than two months|.rev,ouH to the not.ee by them given to the dofondants?
" .An .mmenae mm of documentary and other testimony has accumulated on

.
':iho^ po.„ts, and has made the examination of this oZJnusua lyS uk^^^^^^
.

«mbarr.s,.„g, .„d the labour has been greatly Xneed by fhcfnetdS
. amount of vague an.l incoherent stfuements and iL assertions WhiclcW

dorr/" "f-^^'r/^
"--• f"»'?'""S prolixity aid eontradietions-l deZ-„*«.ns.of some ot the witnessos which seem toLve been written down Tdadduced to serve ,.s the b.sis of other testimony and other ^atetonteaualv

>. incons..re„t and intangible. It woul., be u«el4 to analyteIXlT "e.'vanous questions of fact, in detail, to which the testimon"^ refers but a few oftbe_lc^.,.g pcnts may be .liminatod and adjudged witiJt undue e^l^n^;'

„nnL-T^'":
'\"*^J'"^'°»»«'"P"" '»'« n.ain-.the decisive issues raised by theparties n th.. cftse. I must first advert to the rules ofL Bank, and to its prac.ces w,H respect to overd^ft. This is a point of essentiaJf paraJunt.mportanoe. and. as such, has received the careful consideration of the Zrt '

Now, „s a matter of f«,t, admit.ing of no doubt, there' was no rule ofle Bankp..p.rlyso>lled. prohibiting overdrafts previous to the occurrence udertv.ew, ulrhough such a rule is incidentally referred to by one of the witnoZ Z
"

bavrng been smce made, and there seems to be no doubt, from the ! dTe2
'

den H TI "^ '"" '^^"*""^ P*'"-''^'^- Mr. Worts, the Vice-Presi
,

dent, docs not deny that an agent may oeeasronally so accommodate a good ous-'iomer.and tl« *«,ou„t 6f his firm in Toronto iems to have been fCSoverdrawn It was attempted to draw a distinction in this respect betZntbepowers of the Cashier and the higher officers who managed the B^k^TZntand those of Murffc w^managed it in Montreal. BufMr Cte wlSZ«tbat'.,.e functions of the Cashier. Manager and Agent a;Slar:^ai";-

the ,Jamt.ffs de8cr.pt.on of Munro's powers in their proposal for insurance I#
Montreatoyerdrafts wer« permi^ed by Mu„n> to other ^rsons besides nWu

.'«DdaItZM«T^f' •*TO»H»'«>tohave allowed them at Peterboroand altho^gl^fce Was found A|tw«rAl» tha|( occasion. heW eVidentlv verv
fen^n^feepsured; and,y;Xtaaing^hislin5 „ll„;edAi^^^^
.«thc^uar.ntee profosfdecla« that h^#eeJ fa aTei?I^^^
t::^^'^^:^''^^'^'^- -^'^•rdss.sgp^^dSiSnd

:

;t sucIT;;^'^'''"''^''!!''"
''"'••^'' '^^'- Fd'»»»3. the manager ^

Iir?. J.TiT'^V"''"*
""o^e* the". to^a^rt,ineKto„tr^»ndMr. '

Arnold, the ledger-k^per, declaims "thaiftHtBoiigh ilH^s notthe^neril j^foe
iflfc"- _ 1 ~

•K
TbvBMkaf
ToroMo

Tlit BnropMUi
Ammnot

- Sodttf.
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i'

^Xo " ';
»»»• ^nk to miow ovtrtrtft., it wm not onaiu.l. «nd it wta tlw.j. •dinltt«f

Tii*|twop.tt„ *°'V '**"* "'^ "•"*•' *"'' **" B***!" **> •"«" »*»««" 0' no*. M «>• i«iKh»

- SSaS* ,
"»'"•'. P'^If'i

''
•'"^"''« "•;•«'« »«-P«rf«otlyju«»fied in .otingtt„d« hit order,

inpuwing Iho.oheque., aod hud done w forlargo and •mull tnounts onder
.

Mr.D«llM'intlruotioni«no«M«t.ro'.di,ii.i»,l. And t^^re i» .trongconflro...
tion of thii view to be found in the fact, that thia Mr. Arnold, who paaa«l all

" the oterdraft. nHowcd to Niohol. ft Robinaoo, Sidej, Crawford and other., wu.
. not JiammaecT by the Bank, nor, «o far aafappeara in e,ido„o«.N,rM ,,„ ce«a«red

-
.

for having done fo, although he iri|. perl^tly cogniaant of all the ciroum.Uno«r
of Jhe overdrafta, indudioK the absence bf (^eouritj. It ta remarkable, if not io-

^ credible, that the twelve folioa of the diipoait ledger wbiph have beei^ produced
shewing the enormous trnniwctiorMi of Niihola & JRob'l^D from l.( November
1864, to the middle of May, would have exhibfted column after ooluilin>m«waed
ch*fly of dobit balancea-many. if not moat of which are overdwft/if Maoro
Wiia not recognivd by every official in th, Bin^ aa having thi. .peoiea ofLre-

;
liooary power. B«t the attempt la made (o distin^uiah between the over&»'

^
eomplained tfT and the numerous others eihibited^in the record, on the grouiS-
of the.r amount, or, -the security taken for them. .. But the fallacy of thia ore:
tension IS plain. The principle i. the «ime, «> far as thi. ca«, i. eoncerned,
whe^^her the overdrafts be small or gr«»t. If„overdraft, are, pernJitted .or tolerated at ««, th^^amount of them, is in the diftretion of him who
allows them. To peri^it too largo an overdraft, thin, Beftomea ao
imprudent or injudicious act, not an irregular one. The ume argument
pplies to the distinction aa to security. TAo tafing,(^ eeeuritV mmt
JO have been far from an invariable rule, apart from NiohoL^ARottason'sease
and this also IS plainly referable to the discretion of the manager If he oould
without censure, advance fifty dollar, without security, the advance of fifty thott' «

sand IS withm his functions, and it might easily.be conceived that the loan &f
fifty do jars to qne man without security might be more certain to be productive Iof loss to the Biink than the loan of fifty thousand ttf another, and, Jitek case

*

the^mmensc traosactioqs of Niphol. ARobinaoa will, the" Bank rJduoetU^'
amount of overdrafts to comparatiye^nsignificande. Iain therefore of opinion'

Lll*
»"';;»«<^.«f o'«'<l'«ft- was not ia iuelf an irregularity ^itWn'tht"

meaning of the policy. „
.- .. ° ' ?

But if the facilities given to Nichols dr Robinson origiii^ted in «^
"

or collusive design, the case would undoukedly fall within the tSrma of the poo

l,*^ ',"L i"^T '" ^^ *^* «•"*'* importance. It haa been strongly ^rged brthe plahit^, and a. strongly contestod byVe defendants ; aad it «qlw thImost careful consideration. Upon this point al«,, I must confine myel^to thJleading features of the case rather than seek to follo^ .nd wialyaeHlair
issues \!^hich present themselves. ''

j^*' we amauer

anJNlIn*^?p J«""«'««„"»«g«'»
»«terWly reats upon fte as«»rti<M. tha^l^unrtand Nichols A-Robmson carried on joint operaUqrs in Stock, and gold LVtMMunro affordea th,m facilities by way of ove.^«ft. to «i.ist in tfei^'j^S

c«lat.ons,.tD float over the margin, which required to be^,utup for tSaJd
for other, of hi, own in Nc^ York

; hi. object Ui,g to /.re thefJ^L ^.1

\ 7
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if'

m.

coa..,.ng .t flcm.o«. b.I.i,cft. W»„^.d, up .t the «,d -of the B-onthi^Thei ^'^-V-
.« «rlo«. charge., .nd~ if .«b.Unti.K would, io the ab«,ooe of •T«yoth" =?
The principl witne««« ^ thi, branoh of the oa« ^e-r.. Nichob & Robin- \#

ti^i« .tjH.k..„d^ld; tbuthe, could not hare carried^o their oper.tioL ' /
w. houl obuming thc«i o^eMrafta; that Munro «»mcd to" be .ware of thc"I

pomtion
;
and that hi. I6mn ^ere paid out" of their orerdraft, "

^

u^J^J'll^'^r^'-"
'WMooro) had .joint intereat.in time contract, ofeichaoge m gold in New ITorh and In AnJcricto railway .tocka." And ho

'

apeak, of the amoun.. ,f «old .„d .tock* In whlch\nro operated joinU; wi
'

•

them Th.» appears .uffic.entlj poaitive, though the ab^no. of date, and ' '

.h rJ ? .k"'

*'"° ^'"•"'*"' "" "o^^-n'-tion, give .raccount f
the.rtrpn.act.on. the ver, oppoalte of that conUined In their eiamination-in-

.'

,

1

^^hol'^y.: "The trtn^etron. in .took, were noOolnttfa^^^^

SZhL" ; •'' '"Vl*'"-
''''"''*''* "°* -•-'' ^ P«reh««.moTe bun

fifty.hare. ,t.ume. and there ^. an .dvantage in buying, hundred, he pro-

chaae^pf
.
hundred .hare, at .time, fiAy of which were .ilaced to hf. .ccoulfand fifty to ourn. ench of u» holding our>ropertion*.fterw^l. at our own risk

'

and disposing of It .opar.tel^ at our pleaaure re»peofiveIy "^

J^l^ P'-'x^J to give preci«ly the «i„e expLn.tiJn of the ^*«:«»lled.yo»«.
tran«ct.On..,n gold, and he decide. th.t " Munro had no more interct In their
business th.n anyothercuatomer/' .nd that henever meant, by hll, efwilnatio^

T" ' n Txl *'"i
^' ^'^- ''"^ "«••"' »'«"«^-« »« i^^e «t«tments a. e" ^

plaining all he liad said respecting joint account, with Mu*o
'

_

On beiflg examined by the defendant.. Robinson .ays : " The description/or
the« tranwctions. given- by Mr. Nichols in his cross-examination, is Mi;iar

"SrS-";^;' ^^'^^^•^•^'•^•^^''-rnngedthesotr.nsacUon, ,

.
So »»ohfor«the dlegeajolnfr transactions In gold .nd stocks, whIchNt is pl^l^from this evidence h^ent, existence whatever. Either these witnesses usedy^

word joint in the yioorrect Knse In Which they acknowledge, tfiey did at first or
'

„*lt?*'"lir
?'"*"^ oootradicu^iy of each other and destroy thcmsekes.

ill«r H ""''/r''''"'^
'^-t'the defendants on this'point. The

y^n stocks and gd also appears to be without foundation la the sense In which

>nd*^^ Th^^tolo of these fund, were used iq New York to keep up our mar-

uZu 7 "2 '^^'^'^
•

".r
*'•* '°*^'*" """P'^*^ ""y ««'«» or "tocks we then

^^held for Munro MWeU as tho^ held for ourselves .nd our other curtomers -

m..

,y/

t
>*-

'.^
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' Mif

Week; •

'- MijyiM" rVT,;'' ""- """^ •''•'"^ ^•"'^ -
.that ono Jot ofgu djHBBiif ,n">7J^

'""•;" ''"''""'^- ^' ^ *'"•

hold tfcrouKh iS3f.nj M«y for Zfr7\J^^' '
'"*"' "'"'«''" ^

have not .uftloil, «ru LL .h
" "''"'« "''•^""™' ">«'"«'• '

wbich ,m he would 1..V0 b««„
I _!|ilAMi|ir "1 1 ^^

uiV b^Mid that Ihoj carried ^fu^•;C;^tlVro»IT.T;•"f^^* ^"^ '*
^

wred #lth ilther «>«!»{»» y^ :„«• .-
"'™"«o«>ry, Dotd m th^selvos and aa com-

i-pteB., todalthough.coD8iH»f„Koie8er4i..te„S JJJ ,
*^^ «PP««rai»oe of

<^th«e.tHcare«4tiu^u,^:j^^^^
them correipondrng HftipotBaflJWith a'lA h«!r ^ "'cienes.Xone of

ledge or.^e wit^3.S!mS|^^^:^
:.mvc, ,ith anjrcert^t,, „t th, .rue position o^Muu^^l^^ "^'"^^^

fii-Jgcmenta were made -tf^li^fc«tVeenJ^TuJKiyU^ne^^^^T •'-

Nichols dcclarc.4fhjrg '^--^' ^aT-"'^'^"" "'Bf"?^-
iriipro aatti any share in t?CrjJJBa^^^^

lHailht mWnW'couldtXr I^,;;^^^^ ".
« ''«.'';---»-» be

^

<?

'"%

''
«(

-"~rv
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SUPERIOR COURT, 1869.

»

bMln<«,oroert»l„ tnowotion- of bn«D«« betwMn Munro, NiohoU A ll-.l

IT '» fu
5"* ''•''' '''*"" *" """'^ "'"• *''• •""^^ "-P*^"'""^ " th" •<"">' wuRl

'

the olbor pr.„o.p«l p.rtlo-. If Munro wro.o two or three tol«,Kr.„,. |„ NichoUA R..bh,.^„ , offioe. It Ldoolarod that ho di.l «, b«o«u«, Niohol, w« .„ Imporfl^t

" «, „:.'Ll J"

"*" Vi .*". *•" "* '•" '''"• "" -''• •" Toronto th.t ho win

\ thro[l"'\ '" n '
'"""' '• "" *""»'"<'•!«"' Mr. Wort at.ca.pt«to purupon

\ „Zm ?«"^o»J«^'i<H.o«nao.botooc«uaou. or to«diHcrimin..h.«

/ uin^ ll' 'T"rT"" ''^"^"'""'J^ »« "•• «pr«i^io„,of unfortunate .nd

A'
./ir pi

« k: . l
ff»">*iWd l>om the evidonoe both of NioolB m4 of

M»»«i „«n.i„ Paring ,h. „.„, „,.,k. p„',i„„ „ ,^„ ".rfy;^
'

*pril i. U,e bop. rfthoir b^lyrJbM "Tl L kT
'"" " "" '"'' °'"

5|»hi.h would baTe nnooTend mrgl,,, .„d f„™^ ,.1», Th.»Wrr- .

•od'tliirrouU .riV .« r '
"" """ '''"• "•» ''^'» ""d occurred,

p^«> jo™^Xdt;rir„':^^^^^^^ -;:
overdrafts had not their oriffin in f»...4 r,nA i aj " '"«"'««'»«'•

1» «he

f%«,^^u»d..,,,uccdi,ibtiti^btt:; r;r.r„r^^

r 'X Ha«k or
TiiritnM

AmnfMM«

. (If

*i-
/ -:^

7



70 8UPJCKI0H COURT, IMO.-

•4iM>

Hoclttir.

'ttu" *"*' '>'" "^ »«<!Oiiipaiii«d Munro to Toronto, dnd tt«t,*t«tj hiin in fifiM Mm

I Ilium ttlw rciimrk iu aonn«i«tion with th« quontioii of fV<in<} ttmt tlio |.| .intlKt
h«T« never tronl«U NicoU k lUhUmn m |mrlici|mior» in uuy frau.l ,hou«h if
Munro hml been Kuilty of it, they would have hoon ucoon.pli««. with hiiu, IhouU
certainly with o lu« d«Kro« of ^uilt. Thuy huv„ obtained « jud«iuont aunlmt
•hoin lor the amount of ov«r.lr«llii without m^kiiiK a cliargo of fr«ud ig.iimt
thcni, and Ihoy hnd lurKC tnniNaotiona with thorn In |^iu aunimor of IHti.l after
by their own ahowinjc, they wcro awuro of all the f«ctH m to thoir former Moiountj
•nd their intcroour»o with the Bank officers doo. notnpiHiar then to h.ive entirely
ctiaacd, theae ciroum«taftoo« do not furor U.o imprewion that the Bunk uutho-
ritieM rvtlly attributed to them any fraudulent complieity with Nftinro. It ia
plain that If fraud oiiitted iit nil they were «hurer» in it. «|,

To return to the view I hold of thin branch of the aubjeot, I tiMt thoruin
of >iooU& Ilobinwn and tlieie Inability to moot thojr eiijjiigemeuU at the Bank

'

Mifficlontly occimnted for by the terrible monetary ori»ia through which thia and
the nciKhbourioK country waa at that moment pasniiiK. A o.it.Mtiopho which
dwept away from thorn $lftO,(l()(J in one montb mJKht have well deranged th«
calculation of^iU^unk munoKor to a. KroatOr extent than that Buffered by the
plaintiffa,.w«rthe fact that the firm hud hucIi a capital to Ioho, and that any
leas miafortunoH would have left thorn competent to ail all their on^nKomonto
may not bo without aignificancu in the conaidcration of the conduct of Munro

'

I am unable, therefore, to And the evidence of fruudulont collusion involved
in the aecood branch of en<,,ury

. and as to the third very little rem.ins to bo
laid.'

If the fact of allowing overdrufta in itnclf gave ri«o to the right to make a
claim under the policy, then I would be of opinion that the policy was void by a
breach of the fourth condition. But aa I hold that allowiurt ovctr-draftn/^r „
without a positive, nny, a peremptory rule and practice of the Bank to tho
contrary, does not conatituto a delkult or irregularity within the meaning of the
policy, my decision in regard to the breach of the fourth clause becomes oone.
ccssary

;
and al8o holding, as I do, that no fraud or pollusion in r*«)cot to

these overdrafts has been proved by Je^^al and suffioiQnt tastimony to have
been porpctraU'^ by Munro,- 1 am under tho necessity of dlsmisiinu plaintilta

'

action.

ff .e. n r a -. e- i • .<» - / , - — Action dinwiuiH>di:--

J. J- C, AO/joft, f^. C, tor ichndtti^^. /!
(J-X-)

.

: ':, \'\^' '":: '

/

< $
-

f

/

'

1

/
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OOUJiTOF IlKVIKW, I8tf8. 1^

COURTOPJIEVIKW, Wl1«

MOXTIIKAL, lOTii MiVKMHIfH, inm.

Cunm NroMliKUT, J
, BkHTUIUOT, J.:, AND UAi'lUY, J. ' /

Kii. i^t.

I>u<,/,in \n. The CnriHiiifinH o/ .UontrfiU

""
r. rM***"*^"'

*•"'""'""" "»•'' ^ •»•'' I" '!•••««. r..r.M«Hli.a..mmlit«a by IU.»,««nu .uali

Thii WM HO octioii b>ttc.irtor for 81000 dmuuKVM, agaiiiiit a«o C«rporuUoM
ol the Oily of Montreul.

Tho (ifcUrntioii «>t out thiit Hio pluinliff Ihih uIwhj-h Ikjcii an IiouckI, NoUsr ahd
ro.pootal.lo oitiicn, nml for »flvor«l yoHr. pnst u duly licgiiwd oartor and cab-
man, and, UH Huoh, haa ulwajfi boliavcd hiui*olltti air bon««t and roapootablo oar
tor, and by \\in oxoinplary conduct ba^ ao.juir.<d tbo g.wd opinion of all wbo knew
him

;

and ,w<»« by bi>« industry cariiiug a goud uud rui{>uotublii liv«lih08d for W«-
,
jcif and family. That iho dofonduntH, woll kuomnn tbo promise*, and oontriv-
Ing to ruin and injure tbo plaintiff in his KO)d name, fume and repututiou, and
without any Ju«t omao or provocation, ou or about tho 2Sth of July, 18G7
ttfro«tcd and cau«od and authorised hiiu to bo arreatod by two of their aotvuota
and polioonioD, then and thoro acting under and by the directions of tho defotf-
dinta. and in their employ aa such policemen. That aaid two polioomon then
and there malioiounly and illopilly arretted and took tho pliintiff into thoir

- otntody as « prisoner on tbo public wiuaro called Victoria 8<|uare, at ten o'clock
in the forenoon, and dragged him away, from hia'horw> and carriage. That aaid
|>.)ltcemon refUaed to drive with him through the Icaa^public atreota to the sta-
tion, but drove through Notre Dame Street, the most public one, on a Sunday
when groat numbers ofpermjns* wore going to church. That said polioenaa
<Jeli(J«red plaintiff over as a prisoner to the polico officer in charge, and aaer hold-
ing him a long time in the station, a* a prisoner, there was no ohatge preferred
nftainst him, and he was finally permitted to go at large. That when plaintiff
was HO discharged ho was unable to find his horse and carriage, from which he
lad boon dragged as above mentioned, and when thoy were restored to him ten
hours afterwards, the carriage was broken, the cushions greatly damaged 'and
the plaintiff had been obliged to expend ISO in repairing said damage. Conolu-
iMon, fot tlOOO damages.

/ t»leii ><-.l. Exception i>4remjtioin! perpetuelU . That the defendants are not
tn any way responsible or liable for the mUconduct imputed to the party or por-
«ons who may have arrested and imprisoned tho said plaintiff, but that the only

'

poftioj, M n.ble are the fo^^;^ committed the wrongful aet complained
ffintheplaintif^sdeolaraU^

'-J;/
.

*^

,

Second Plea
:

That the plKii*^!; o" the ooc ision of his arrest ,by the policei
inen,«8 mentioned in his declaration, uwd abusive language to the Fire Police*
then m the discharge of their duty in and about extinguishing the fire in Zion
church, and refu,sed to perform his service as a licensed carter in the i«moval of
a person injured at the said fire, and that the said policeinon were justified innakiny the Aid arrest. That the plaintiff was discharged almost immediateir
alter such arirest, and suffered no damage therefrom.

'
"
——»———

/

d:.X



72 COURT OP IlEVIEW, 1868.

•' -n'S-

piiolan
VII. .

The

. -N.- —

•J

Sti. Di'/tmeau/otid'en/ait.

c-ipoVM^.no,,J^5;i^'";t ^f f/*" T?'
»°<^'^f «^'«»''8*^ »•>•« e«rri«ge to the

Mbntroai. amount of 835. The defcnduVits called no witncssca. '

o^')ti^'^jTT^ tfy tho Superior Court,,'M^nd«Urti J., oh jh^28th ofMittth, 1868, tUplaintiffinscribed in review ' i\

'

.

. .^
i>oAer/^f(n-tl.o plaintiff: The facts and abuse of a grievotis nature are fully

-
SJ^^V""**

defendants make no proof, but rely wholly oh the dirfU of our
• Code that a corporation cannot sue nor be sued ^br assault or otheAS'cnce o»

the person. Plaintiffsubmits that the defendants are liable for the acts of their ,

- ««fVj«t«and ^ents, the policemen, acting under the general authori?y.of their

fZTS "fr^'c
'^" r^ ''^'^'" ""^^'""^ ^""^"^ »°«i ">«» thus Wing-

they tortmu^y took from pluintiff the possession of his horso.and carriage, hUlf
^ bfdke and ii^j^red

hj. carriage to thejooanti,ft35r-^laintiff claims damages,
for two causbs firstly. pWing him under arxest and exposing him to tWe gaze

'
l^d It ^*'""'' ' ?1 ""* ^"''P"^ »g'''^"«i^he person of the most grievoiU
kind

;
and it is expressly luid-^wn by Hilli^rd dp Torts, Vol. <& p 344 " thata corporation may be suejj for an assault and Battery committedl/their 'servanpting under their authority. " 2nd. The breaking and damage done' to tbecS!*

8 not^ vzorencc to the person, but a trespass and tort for which dorendantsarVTiabe by the l«wsof'.e.vpry civilized country.
'* "T'^^

MONDBLET J. I amhappytobeabletocometoadifferentionclu8ionrntil,-^4
.ase to^what rarrived at wh.n rendering judgment in tlie court below O
CZoTtli "'

'""I
'^V --^ P'- ^h« defendants a^'t^:

conductofthep(||>c6men,andarore\^n8ibleforit.

;J!sri^^'^''"^u'"?'"'''^'-''^'''"'7ofai(TO^^ Twokindsofdam-
ageaare claimed, or rather damages for two thipgs: .arrest of.person, and dam-.i

' Z^TT\ ^''"-J^'r "«' ''' Thatthe defend^ntsarenotinany Ty •

iS f:^*''r
'^^'^ ^"^ P«"«

;
»n^ 2nd. that^he Hicemen71]!

«S1 m" " ^ """'*•
'
N?>'^-»^^«.h«'ever,Mvebeerbn,ughtt,pby the

Tbn^^T^'"'* "'*'*^*''' •^ justifieatio.. There, is certlinly airnl

onT a):. """"f&'^^^'^^P^"*'""^^^ IsthfiSdalSoner At the argnment li was contended . that Art SfiR nf «... A-Jn W.»j-

•
prohibited such an a«.on'or siiit a, the present. It was. said that a «uit such

. hi* ngains a corpofafion w*, not known to have been maintftined. Itl^as f.^
-

*^«"f
t'-tthec^^^^^^

' ^l^^dtrt :^ d-*'r"''
'^'"""^ HkepoH<^men: The^S

' ''™ f^
the pleadings here were on their ordinary duty ; they were acting

^ «^ 0"'y
;

the acts.cc^p,ai„ed./fr were done by^hJ;hil^Si gZ
.

juthonty the,corporat.on gave them towards maintaining ofder in ttecity^
. .

-tbeir act^ errors of judgment
^ or even excesses in the ex^cisWileTr 4nU

^

; »;;^. ;j
»»•« eorporation liable? Is^the coTK>ration HabW „„derr^I«t£

^nifflw ^ *"* Mcfend^ts.
i>

'" ^tSfTw '**'
'' "-id thaMh, whole doct#«e th.-t . corpo-

:

cannot be suei .n tre^ss yests on one passag* in Brook^s^^terdg^iSr,
'

'
-I readpn given is that neither <!a>t4»io^

y

^.f

• r

'i-'



go ogainst a oofrporatiou

- Q.,4my

ig COORjf pP REVIEW, 1868.

(Sao Mauiid V. MonmouUiRhirfr Cand^., 4 Man. Si.
^ ,

- --. ^ Ooolu
If in Lower Canada'

a corUation never c,mUl^ ^. /. *•
.soever, and never could bc^the reason ""L"?..'!:.'"^'" ^^P"-' th« '"aSffl!'^

t-^

«3F

m

1*'

^f*
oaD>

• *' . •

ii_i,..

''''f-"

^^:

was never, and never couldi,;: [c
™ T' '. '"^ '" ''''^'^^^' ^^^

«n the IJuitodStateH; and we nn.y 1 v. .

"
, ':'

»""« "ow the c|coption
.

-. <^ni«»ce„,ent of the old, connnon law . u e Con L ^ 7 T'
*'"'""=''• *»'°

«on.e cases to enrich tben^selvea in the n"ot; uni?;
"' ^T ^"^^ ""•*'"'•' '"

* of a sea!, at the expeuJe of peC who h !
7"^' 7""r. l'«o»u«e It; the want"

.
council toecrnduetand defend^suirbuL Z "P7"*'='^;''J^»»'«"»y«r and Town
fron. the corporation. Would it b tld 1 l T^'

"""""* """''''
'''' ^''^

t'-'t a corporation could not b" suciL
J^°-- ««»=»|ia ? It use^ to bo said

iteration „,„^ sue and J>e sued JussunZit I f^' ". '' ^"^^ *'•"*'» ««'-

mJ to be saidHhat liJ coulKot hTT .

•**""' * ^- 878,895,» It
.could .ot be in^^uted^iSr ^5:2:^:'

"^''^^ « -'PO-Mo». - malice
by thoir Mrvants in tl.eir ser^^ce i; / ? 7?^''""''"''^ ''«^»«a>«'-l«M,l.,

# i"<iioifbr4g,ec?S^Z^ H : IK
'' T "^ -P«™'-nsIy

. M'^^i'^JnrUff^JaunJ'mil^^'^'T.:^"^^ to a« artic> i„ the

g!:^;|^
.He.^^ ^Hnci^es

. ^°^"«i-iuctioSn^;i:^.ft^:;^^ ,

.^^, notwiy.sUnding Blacksto.^«3^:l2j!^
;

"""'^
I'

''''''

n^y b, iustitutejlh^ notwithstanding the12 ^^TV"^ '^' «"•»«

/of our^Godeeor^S^os are not free to uITL a T' ""^^"'^he generality '

-a-qies ^hat nnghtS^:^^ ^^r«''"'- ^--'''"t^. Nk of the

IS3 li^tfuUif cgiatirs hrdT^r^^^^^^ ?
««"«^q"ences would bo ten tiuies ^

ever. , took at the ^reat Ti. T- n
""'"".ng'.atty responsibility what-

^

Jfctbe. ^n,easeJustificationi. pleaM bA^ sJd pie., j C.^ >

• * ,!

r

Lix^ng

.*

%

^ .,:.a.^
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*
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Doolan
Vf.

Co

W

*/.

j^,.

P«a Dcen exonerated by the corporation, froin the consequences toward the ftnrpor-uon ofany supposed departurefrom theorders to thel, before Ifeadinrtl'
.

pla.nt.rs arrest? Certainly .^,y have. The Corporatioi rrbeSiW
t St ?'• 'f"

**^^"^''^^' '•«" *»'" -"^««* *o bat b:£ done ::^ the.r servants ,n the course of their duiy for defendlnts. The Corporattn savs
Jt

.s not .ore iable thanan ordinary Justice of the Peace addrelrg^: rZ •

^ t^ll:T ^r'."
'" '"' P'"^' ^^""""«'« - -* Just' a ofTe^eaco. In the second place, would not even a Justice of the Peace be liable for

>
i.

^"'^^J^^'i^'on pJ^aJed by the Corporation proved? No evidence has

.
,

brought up. So fa^from the policemen having been justified we find thl^ . grosslyto blam. The plaintiff was not liable t^ arrest^ :ltti^^:^
against any

1^^. or regulation ofpolicc. It was said during the afgul^S
^c^^c^alon^arcliable. We do not think so. The^ isnAS^^

,

holding the CorFoi>at.on liable. They cbAose their own policemen. It is other-.

"^ IZr ,
"""^ P«bHc officers; they have subordinates, but dp not appoint them

' ^ 1 "ost agreeable to the" policy of the present day to attach to cdrporatiops- ^
he same hab>l.t.cs to whieWijatural persons are subject. Angell 4^ Ames, ehn. Without saying how far generally, or in other cases I would go, I sav in-the present one that the defendaiits are re^onsibletothe plaintiff, notwithstand- .

^
;W "r ?u " ""'. ^'"' ^'^'- ^* "°"^>''" '^«* "« ^'»>«'« °o article of thetodeby holdin^whatw^ do in this case,. As said before, the plaintiff sues for
arrest of his person, and for damages to his carriage. The Corporation iscer-
tainly responsible for the latter, and damages to the amount of 965 are nroved«^ respect of this.^ •' - ^"

.

\
;,

^«««ytheCorporatioB is^itesponsible for all, under the circumstances «nd •

.^
under the pleadings in this cause. The Corporation is not sued for assault by •

^
It; itunetre, cannot Commit an assault. The Code says so. The Corporation
is sued for assault by its servants approved by it, attempted to be justified, but
not justified by it, and we hold that it may be copdcmned.

,
Bebthelot, J., concurred;

|
„

"*"

\
The judgment is as follows:!

. \ '. .

^
The Cqurt now. here, sitting as a Court of Review, having heafd the parties

'

by their respective counsel upon the judgmetit rendered in tlie Superior Court
- fbr the district of Montreal, on Ithe 28th of3Iarch, 1868, hiving examined the

record and proceedings ha^ in tlis cause, and maturely deliberated •

,

i Considering that plaintiffhas proved the materialallegations ofhis declaration" ' .

considering that bis action dn'd t^cmande are v^ell founded for recovery ofdamages
'

7/be catJses alleged in his saia -declaration, ti^ wit, of damages caused to Wm
plaintiff, parsonally; ««<» to his tarriage, on the 28tbo|; July, 1867, at Montreal*

. r'i by the acts aiidKlaing8H)f the poHc^menqp duty,^rvants of defendants, in their
employ, aOti'ng under their auth^rkr

:

«
,

' *^

-; : . -1 %--"r ....... ' :n >.-. ^7 . ^:.>ivv;.;..i.'v.'.,-r-" -r. :

, . ,i 'it ' - - -.
:- .- ';'l„

.^'' "."
i'
'
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eOUilTOP«6BVlEW, 1869, n^

(•m.g„ o.»,d to nlS "' «l4 A»l.r.tion
; to .It, fes for Ho

- M Dohtrty, for the plaintiff
^^-^ -^-^

;

«^<%»ent "versed. ^
E.Stuart, Q. C, and ft: ifoy, ^. ^, ^^ ^j,^ dekrdni^,

' ' "
-

BoQlui
n..

^ The
Corpof*t|oa*e
Moatml. >

If

.
MONTRBAL, 27th FBBRUARr, 18^9. -

.goram Mondklej^^, B^RTBKto,, J.. ANi, Tobra^cb; J; '4,
' • 1 No. 1»68. .

„.' -.;»'

XJ^enrfanrt, Petitftnerp. :
' V

.,1ifi«S»u«Kl br thei^ClV?orZ!d.t^r r^r^'^'*'^
"' Mmlookb^k extract; mw.

not .mount to .^«Mor'
P^flweU.to the p.,mei.tof othel <Sbt. ; thtt auol. act did

a.Th«tthefeeMnot*ecoM»reflHTej0eretlon; -

"

I. % ^

The crcumstances <mt ofwhich the aetio^ arose ^^At^^^ fc„ow8- tLdefendants obtained discount from the bankto the extenTnf «lSftnn k kW-.tobe paid in extract manufactured frolCJ^ bark Thelf!'T f
'

^ pursuance of this arrangement, deliv.n.JVST^nk^rdl^mS^h^
^eslTfenr::^"^^^ P*y-toftheir>btTo?th 2^^^^^^^^^^I»68, the defendants beingin want of further advances -and »nn««,«tT. •

i

.|«jdtoMr.RhH,oi^i„.,tl.,,,,k,.H,.4°'^'^^^^^^^

ThnrS** «i -
mer aawnpe. JMr. Jthind declining to makosuoh kdvancp

5X^^- ^r*^-?^*PP^'«» tbeprooeedsof thesale to^th^jSi^
tl^A^f*'^^'^ *'^'"P''"y-

'
»''•• «W»d thereupon&Se'affidav ?tS

.
th. defe,dan,.^ere sec^ting their prop..tj with iutent to rfratdiher^^^

y
-^f

('*«

. ""r^

^a*'*' '

, V

^i.-. .

*^f

^:'r^
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K^'

^1

The
Quebec Bank

I
t

t
'.

org, and obtained the issuing of a writ of attachment, by whioh the entitle pro-

Stiew F'''y of >l»«J^d«fcndanta was put under seizure.

'

•
\

The defendtots then presented a petition to the Superior Court, settiiik out
tliiit thoulleutntions contained in'tlio affidavit ofRhind were falbe and unfouldcd
in fact, u-nd praying that the seizure bo cjuashcd. Upon this issue the paities
went to proof, and on the 20th of Oct^btr, 1868, judgment was rendered] by
Mondelet, J., quashing the writ of attadiujeiit. The hou. Judge in pr»noin-,
clu},' this judgmt?nt made tlic following riimarlts : " This is a ease^ wherein anW
tachaient of u certuin quantity of good^' has h(A isBUcd, on the allegation thlt

. ^fendantsiiro insolvent and secreting, etc It is comploiuod by delendAH%
iV-their petition, nguinst the issuing of such writ of attachment, that tJierq hal

^i;
Ijcen no secretion, and therefore the defendants pray that the«ttaohmcnt bequagM

V^v ' *^^ ^* """^'^ be a waste of lime to outer at length iuto the particular^of thisl

, A«Vi[.^Ooie. It^^^ flprno actual secretion has taken place. If the acts of thfl

'.defpn^^nte ai-e to be ^iialifi ,d, they niight, at the utmost, rank as act« of inso^l--—
' '^^ti'Oy, yith or without fraud, according as tl,ey are regarded in one or the otyr

lightj^ut there is nothing ill the evidence amounting, to secretion. The cple,
'

- consequotilly, cannot hold for the plaintiffs, unless there bfe in our laW such ^'

;
thing a8^8|ructive secretion. But, in ftiy opinion, there is no such construc-i

-•
.
tive^Sccrefciqri rccognize,d by the law of thit ibOQnfry. The plaintiffs have) in
their affidavit used the present tense, "U)0 defendants arc secreting ;

" they

, have not proved it. It seems to me, that out of the'three ideas, insolvency, fraud
V and secretioij, much confusion has arisen. There may be insolvency without
."^ fraud, there inay be fraud without insolvency ; theremay be insolvency wi£^ o

without fraudf Without secretiort, but there cimnot be secretion without fraul,

/; though there mpy bo secretion without insolvency. TJiese words are not njeces

surily correlative.-. lu this view of thcvcase, I am of opinion that the Wrl{ of
attuchmcnt muijt bo quashed." *V- . • .,

.

.^,
I

Thejudgmet^t wasmo/^Di^ils follo\^8S\ • ^
'^ * '

" Considering that there is no evidence In this cnsc that at the time of th^is-
,'

•. suing of the writ of attachment against tl^ goods and effects of defendants thfere

was, or had been'ou. the part of said'|[$ftndants apy act tff s«creiion 6i the gbo'ds
,

.
and.effects 'such as reqiiired by la\yvt^^tify the isstiing and eiecuting such writ
of attachnient, as has-been done in/ thi| cause; this Court doth quash the "said

• writ of att«ohm*^n t and alt procec'dij^gr^had thereupoti, witb costs against plain-

tiffs."." ..; v^ . y::\,_'"':p-: .••*.-- ..•f" .

/•

^_ .. i_^4t was on tbe abow judgnient that the plaintiffs iSBcribcd the case for revieiw!

ToBMNCE, J.. I have th»5 misfortune to dissent from the majorityrbf the
Court.; This oas^^is befof^the Gouft in review of a judgnK^nt reudored by his

Honor Mr. Justice Mondelet on the .20th October, 1868. .The plaintifis insti-

tuted a suit on the 2l8t July last against the defendants jointly and severally tw

.
member^ of a Irading partnership calfelr ' The Dtummon^ille- Bark .'kxtraot

Manufacturing Coiiipany," for the recovery of the sum of $10,000, tl^ amotfnt

,
of a n6te signed by the ddendarits. The action was accompanied by a Writ ef
««f««-arr«^ befor^judgneut, based upon jin affidavit made by William fihitod

k^he manager; of the Mglitreul Agendy of the Quebec Bank. The affida^i^ df-

S""
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'A. 77,

rethAp^i
T

mai

peffone™ to, d«p^e ^Lt has been deposed to bj the pfflSi \ A

h^ history of the indLbteaDcsa is 1,8 follows- •
' -' -i ,

^pS ' 5 ^"^ ^'^"' i^"' ^ruramondville, patentee, and Thoma Steer!

I,.
/*"'''"''"*"'* *'^^-' "^""'^ '''•°'» '•'« '"'^ °>»terial is completed everv 24'

It appears in evidence thatthe plaintlflFs iake a nn\.K«. ap -^ ''^^ - x

•: C„r ' W .r 'tr^ "''^^*"'"*- William, Klrind,£hem,njr of the

'fens tf<?u wV ""^"'^ ^'^''^ '^^^« ^'^-- i?bL^^
' SSeSr '!'/'? "'f'

t'^attheez^aet^.ould 6^ sufficient 'm
•
^lutf to cover the amo,,nt of the noU before its matarity. jn July fcl^ wem--

Sir ' »^»JJH?«">
would y^cive^SOO barrels that moptKK~

thai thef Bank made another advance ctf $10«e on tho^Ott. MW«, ^ 1^^^ ' *

yanlpoftlOOOontheethJune. £mS(^>^^^^^ '

;^^l
°° awg^ys thttt^ih^^ey^aet instead of

i
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<}u«l)co Bank
v*.

Htven.

-V--

mr lb .a place of 3c., a« represented when the fir.,t loan wai made. The plaln-
ff3 aI,o c,.u.pla.n t at during the .nr^nHc the proof they d^ired to" u.akcM'
cry much.urta.Iedy .heruliu,. of the learned judge. TlLy were not allowed '

to prove .n.olve,K,y. they were not allowed to prove f„ot« ^uLqucVto t e ai
.

wnent to shfiw the intont to defraud o„ the part ofdefenLVX L a ,
,

ch.ucnt wu« .uade They w^-ro not dllowed to inquire iutolthc application^^:*ymoney they had ad.avCd. They were not- allowed to in^juire of P 7B/ownc what cons.deratiun he had given for $ 1000 of stock stLing i„ his name «
/n the new.Oonjpany. 1 °

As to the Insolvency, -there can bo Uttlc douht< but that tli defendants were
nso vent, and the.r actions, if «ueh was their condition. woreUuch more open

^
to the .n.putafon ol fraud than if their condition was th^i solvent persons.They owed the plani^.tt;. 883,000

; thereW a daim nj^^^'t L-m of «20 000jnd upwards .„ the rfamc of Charles K. Seymour. There wef3 besides at least
four pending su.t,s agamst the defendant Thomas Steers, ju„.,i in^gc dame

, u.ost the whol, of the stock in the chartered company tood ffid .wTc
(

hat noue of the defendants were worth anything, that he believ dT de Zf
the eompan^ on the 20th Julrwero $35,000, corroborall by jAho IrvineIdnot contradicted

;
and that the factory did not cost o*er $20,003

There « now the important question. » were Ihe defendants sccrjing their pr(K^
pcrty with intent to defraud ?

"

'
° */

-: It was proved that oue lot of 174 barrels of extract w«. sent to i. D. Ptowne
^ and money raised thereon by Thomas Steers, jiin., in place of being ^nUo the'.bank to reduce their debt a« agreed.' There was alJo, what atrii^ me as^I
.much more serious matter, the organization of the new company for which the
charter was procured, entirely under the control of Tboma. icers, Jan.. with-

17 TrT" ?"'"'^'' to acknowledge the claim of the bank a. a creditor,
the effect of this organuation being, as I conceive, t^Mthdraw from the pursuitof the bank, who had only a claim «gain,,t the defendanU peraonally and indivi-
4«.]ly. .t least $20,000 of properly which the defendants Vere.putting into the
wcorporated company. The land wm held in trust by Hiram Seymour for the
company, and on that land the only assets of the defendants, and company
the money of the plaintift had been placed. If that wan not a withdrawal of
the property of the defendanU from the pursuit of their creditors, «nd an actuaf
or constructive secretion of it, I do not know what ^retion means Rhind aays
thei« #.« an attempt to change the copartnery. " The company proceeded to
organize without even having their account, sdjusted, and I notified the eompanT
at their first meeting, wbicb. WMt not according to law, that I would only wait ,
until the first (text meeting for an'«djustment of our claim. Up to the day 1
fixed, this was not done, and I eoufS not stand-by, Ac" ''^^

\ \^^.
As .to the intent to defraud^this may be proved by subsequent, as wilJfM by

'

Antecedent, act*. 2 Russell, Crimes, 838. >
.

-

y) 1 Taylor, Evidence, 349-.356 § 317.
\-S-

'~*.ir
,

^ A very similar case is that of LmgUy r C»am5«,/a»», reported 6 L
4qrist,p. 49, deqi^edbyJudgeBadgley. ^ T

c.

/ ^
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xp

"plaintiffg thnt thcv had iLn trJSZ
!"*'"'"•.• ^^ *° *'»« complaint of the

j»d"ri\7iML'^ i'r",°'
""• '"' J'"''""* "«'•""? f"'"""'^

.r ,ha. I,„pp.„, t^bo o»lte^ s„„|,, „,„ b. wbHituM fo, itud ,«rtir Tj'

'\, Benden, the use of the jJrescnt tense. " is secretin.. " «««„« „ i u.

It has been said that the onus pi-ohandi was on the petitioners T »™ nf „"

dfent^opinion. The -tiole of the Code referred to 'aSo'ly to cZ of

T^^ Tk ?:'' ;* ''"' ^"" '^' V^'^^^^rn,^ out their case.

^ UptoD the whole, I am-still of opinion that the. writ of attachment issued in

b'Sr^'ed^"'^"*''^'^''""^^-^^^

ii

The
<ju«beo*B«uk

8teen.

*:

Ti^hh A Bi^ilock, for the plaintiff).

4.^kertson, Q. C.^Counsel.

R JS^evlin, for the defendants.

Judgment ooDfirmed.

\
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CCUR DB CIRCUIT, 1868.

MONTRKAL, DKCKMHKtt IOth, 1868.

.
Coram Tobbanob, J.

/ 'No. 1888.

AUard v». Legautt et al., «fe E. Cmtm,

Le doinandcur pourauivuit lea ropr^sontantB do fou li^on Hynointhe Allard
pour IoJ)uiomontdo deux ann^cs do rente viap;6re, gavdlr I16, Inquello >ento
nyant 6\i cr^ic par la vcnto d'un ohovnl, par aote du 19 juillot j86l

.

Los d^fendcura pluidaioiit compcnsution pour autant, et r<5oIainaiortt ujw'
Bonime de 6Q0 livres anoipn couri.,avco intdrfit, dopuis le-ler f^vrior 1884, qu«
feu L. H. Allard avait paj^o, pour ct d Tacquit du deinalidcur ik Jdreniie Oroul*^ i

le vcndeur de de demrer, on accampto do son pri« do ve»to, avco subrogation. . *;!!

« La contestation a'cnsaj^ea aor I» domande incWpnte, et voioi len p.,iuU d»--
droit soulcvds do part et d'uutro, et la oonolusiob k laquelle en est vonuo le trl-

'

bunal

:

'

G. mrault, poar lo dcmandcur, souft^nait : lo. que o'<5tait avco lea acuior»
'

/ du denmndeur que fou L. H. Allurd avai pay6 Groulx, et oe oommonegotiorum
gestor; 2o. quo Facte qui constituait^la ventfl, dtait un coiumeiflSement de
prcuve par icrit, autariaunt 1.- deniandeur A prouver par l<Siuoin«, le premier
nioyen, et quo In prcuve faite dtubli-ssaitq^^do fait, c'^tait avco lea doniomqMft
le paieftiferit avait ete fait ; 3o. que racte qu\conHtituait laTonte, et lofait fT
voir paj<5 cette rente pendant pinq am, auns protestation, 6taiont tousTdcuf une
preaomption

;
que cette aubro^ation n'^tait d'aucune v«leur et etait otcinte

; Ao,
Cnfin, que le den.andeur n'^tait pas present 4 I'aote de aufirogation, n> avuit pw
conpenti et que cot aetc avait <Ste paasd sans conaiddration etiie pouvuit ^m
«outre luj.

'

• '

• • .. , , .,

<?. .^OM^rc,—Pour lea dofendeurs, repondait

:

« * —
>" lo. Ouo la prcuve par temoins n'etait pals udmi«s(4ble.pour prtfuver un'iuan-
dat, dont Tobjot depassait uno cc^rtaine somiue. Ullc ne I'cst lueine pua pour un
deplSt volontairo. -

-i

"

frothier, Oblij^ationa No. 786. DHrnnton,'n^9im l3, No. 311. '
L <

Comme autoriies aur rinadmissibilitd de la preuve dans Itjj ona aetaef

:

Code Canadian, art. 1234. Code il^apoUan, art. 1341. Momitfi, tOiM«^-
5, pp. 100, 103 et 104. .Polluer, Oblig..tions,.Na. 185. PrewH de'lg, /iws^,-
tome 2, p^406, No. 672.. Durantm, toma 13, No. 33)6, § 2.

2o. Que i'acV qW constitue lalrfenfe, ne pouvait se\ir de commonoement de
preuve par.ecifit, j^ur etablir la pr^l^ntion qu'un autre acte etranscr a oette con-
stitution de fente, eat eteii^-soit; par paiem^t ou remise de la d'ette sabroj-ee.

.ilf#*«/in, Vo^^comniencemcnt do prcuve. hkrantoik, tome 3, Jfn 13#, tine
13, No8..343,.et Vivonts. Co^-.^ipQWm, nt. 1347. T&uUUr, tome 9. Ko.
ei,.§2y..No..T4^';«^ ft^ ' -

., „
' ' '•

3o. Qufe'l€8-pt^siiMsptiope»n«8ont;poY^^ ^ue lorsque ce sonfc <ka oonf^equcnces ...

Cjwe/l'dn *s(!H trrerjfes caiJsc^^^ effetk ou des «ffet» a lours causes, par la

liaffon j^'ii'peuf y avftir^eDtse 4(is i'aits oonnus et les faits incounus.
- * '*-£.. . '** .

••• .'>. • tk __
_t =^»—1

—

I 'ua—

fiMa^. »i4

4 '



OOUlli)Bt3I]RjpuiT,J888j

*
,

;,
\' M

Dumnton, ton.. 13, p. 404,dto «««««, t«np.Bb«a*. .

Or l«. deux f.U oonnu,, mdr 1. .ubWgi,tlo„ oi i, „nte, n'oiit iiAtni^rUtooB

. .uoune Tr.,HembUnoo d.„^'f.it, i««,««« AJvJd. p.r J. pr««V L. ni

' 40. Que I-aole de «ibrog.tion c.t Idgal," valable. m»lgr6 quo lo^^^e^ u'y

'

fttt pag parUO, ou n> aurait pM oonsenti.
««Biunaeurny

l,»fT'""' ®'''"T*'*'"
P*"-'"-'^"^

pp. 212. 440. Dumif^in, Trnitd de- Co»-traU Usuairca, queetion 46. No. 331 . ^„..o„^ Subroga.^, 1 269 yXfA^Obligations, Nob. 499 et 789. ,

^ '
' i»r»wr

.o^Urt'^^"^" ^^ ''"^'? '*'"*''' '**"'^^" prd.;«d.U tirer dc prd-^.omptloDS la d<5fendo«8so, veuve de fou L. H. All«rd, ollegunit que oo dernierpar cou.™.d#aUon poarla pauvretd du den.a„de«r. avait dlL dCi^r ^1'^urecmcn de ce q« il avait pa,d pour iui. jui^"'au moment de son dSs «!les ddolurations par lu. /aites 4 -oo lit de mort etablissaient qu'il i,Wit iamlS
r?.^oBo<Saudroitdesefairerembo.rser,etsaveuve,contrai„terr^;^^^^^^^^^^
de I succession de son ^ari par cette pousui.c, exer,„it les droits lontZ d!Sman ava.tf,»tpreuveetelleinsist«t surges pretentions. ^

W"***'"''*

e.uLTrr''^''^^"T^''"**''''"
'*''''''''''' ^''"'"^j"* ^' '" ^^^^^^ de «»ttecause, est de saver quelle force peut avoir la prdsomption qui dA^oule des ftki

Sr Le 23 Aoat 1844 le dcm.ndcur achate de J.rlie GrouL ute pi^ .
pi%t6 payable par paiements des 600 iivresanoien eonrs. En 1853 Je dcman

5b 1864 feu L. H. Allard fait un paiement de-660 livres d J^i^mie Groul*^pour ledemndeur etapri.de GroulxunesubrogaUon. Enl861,feuLX

tt'nt r""T ^
^^T""

•" ^"'""«««'-' *«^""t a Jui payer pendant la viJ

«o7r 1 r/Tr •^ ?" ""^,*^ ^'^ ^«««' f«» J» Allird d^cdde. apr I

deur ri
r^guh^rement les «nn<5es de 1862 a 1866^siven.ent Le ielt

deju-f'"•»• «>a.ntenaut lea deux ann^es ^pUues dfepu^ d^cds de feu H.
/ in.fr ?/" "'f

'«'»«''".'^«»lt« "J-i""*"* que feu L. H. AUard paie rdguliire-

f
meat cette rente, sans se r^server le droit de rtfelaraer ees 600 livres et Jmffal^

.^» feireeonnaitreaudemandeur son intention de les rdckmer Or knZ„^
qui'd^oule de I'cnseible des faits est puissante. pou^'SroJ/qJ^^^
riCd:i"r'^"''"''^:^ '

dei!!^'*'"'' «T'^""'^
P«»8umpti6, quando creditor administrabat bona

'

Uonem de administratis et lamen diii distujit petereH^reditum 3^ sane
conjeetttramfaemntipsicreditorifui8se8ol«tun.,etsati8factun, """^

""•"

,
Quarta est conjeetura et ^nesumptio quando ereditio adn.ini«tUt bona et

'

Et T'- ™'"" Jactare volueritsi adn.|pislrator est cnJdit3t eju..^^oabona «dminMrat.^r<Bsua.itur .suum ^g||J^Bt tanto magis conK

. o^

Ail«Mr«

/

•4l
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^ CIRCUIT couRt, Idea

tdn liijio, roouml

•ui dobitofi
tfl'afllmla&itr»»;^.«pnoo«f(»oUiorMUrium

boaor|iiai"

9Wf« ««« oonjoot/wtt prwumptjo i|a«iido or^itor •dfflHr.tor bononi
dcibitonv «jlof«./,„ rcbui «uil dnig.n.. Niin. .un<, pr«Humitur c,u«d fu«U
et..m d.liKcSn* ,u „ti ,p.i polvwdo, et quod fuerit Id, quo4 .oleot fli<i« .Hi .d-
.miniiitratoref.

.

SeiU «,t "c&njeotura, quntKfc creditor «gr«gi» quMtiUliii, adniiniitrtfit
bona debitorw, at a> tauiporo m.gnaD. peoBDiarum aumma. ad aliquod ntRotium
confloiendun. contulit; nco conM«t. quod aliunde peoUnlaoi habucrit tunc pr»
aumitur earn Runiuiam auupaiau ex boots dobitoria.

Lib. Siprata. 136. .
' "

CradUomolutumatqaeaaasfaotumquaDtopriwiuaiitur.
4

DotnatMb., 3, tit. 6, ttct. 4. .
*'

Be,t, Law of Evidence, page 617. Independent of this rtatVie. the. fact of
payment may be preaumed by a jury from lap., of time, or oth*r circ«m«tancea
which render the faat probable, as forinstaooo the aettlementa of aoopuffta aubae
ijaent to the accruing of the debt, in which no mention ia made of it
a Slnrkie, Evidence, 823, third Ed.- 2 idtm, p. 4OT.

'

1 Dickeon, Evid'enoe, S fil4 and acq.
*' ^

Lfrjugement flit motivtf cf^mmeauit: ^ .* -

t72"h^"\, *a.,*^*
C«neideri„K that it appeiri in evidence that the late

r !? Hy««J^
Allard in the year 1863 wa. the .administrator of the property

of the

ment of

said L

t^ sal

L^on Bj^aoiri

nd.received therefrom mor« than sufficient to pay theinstal-

\
paid by him to the said J<$r«mie Grouli ; considering that the

^ac.iUhe Allard never in his lifetime demanded payment of
rfrofa the plaintiff; considering on the contrary that the said_„„ ^^^...^Allard on the 19th July, 1861, ma* «n obligation i. f.your

\ 9f th«^pla»na.fffor the sum of |8 payable annually for the life time of the plain-
tiff and ^id said rent to plaintiff every year before 1867, doth reject the motion
of the defendants and doth also dismiss the pl« of 4e&nd»nts. and doth abo
msintain plaintiff's ple^as to the incidental demand ofdefendants, and doth di>-
miss said inoidenuj d|i>.nd with costs, and it is considered and adjudged that
pUintiffdo recover fVott. the defendant, Ac, |16, being for two years' rent, &c.

'

»

, M Jugement pour le demandeur.
,

Cr. Mxrault, pour lo demandeur.*^ , -

- Doatre, Doutre de Doutre, pour les d^fendeuTs.

CO.D.) -

MONTREAL, 29th APRIL, 18«8.

Coram Bbrtbslot, J.

.,
. » ' ,;..'; r,^... No. 1029.

' -#

.' i^«««on vs. Cottuin etyir.

""
"I!;il!,T!'V"*'!.'**

" to propertr from her hubud 1. act UaW.ftrbatohw-. .«.t pur-

_ This was w oction to recover th0 sum of£34^0s. oI|kned by^he plaintiff for-
butche^p meat furnished by him to the female defe^l^who was separated u
to prop^ from h^r husband. '

f »»« —

t
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negotiuoi
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" tUPKRlOR COURT. 18fl8.

.A

.ftr.

— defendant, DtoMlKvin ole«d«l"" •*.. l
"SJ".—''

» y,, ,^

«bl. for the debt. She all««d ,h,t thrill
'"'*' '''?"« "« '"!««•

ponaaa for which the hu-b.ndMh««d of Ir/^.T"***"*^ »>««««hoId ei.
IWI,. te had been pL.atW:!l:^^£;;*|;^^^^

RonMiMI

HrtW. h had been prored that the nioat
«n€ oon«tft,M>d by *«r«e|f and h^r f,,nli
the eorrootneiw of the aooomu.
the Court maintained the plea of Dj

beoaaae a woman waa aeporated aa to propi
«>o why «he should bo held re.p«fl,i|,|,.7;
Although there had been «,,or,ldooi«io„,
learned Judge o^uld not a«roo with thorn: Thnity to bring the subject before • hiffh«r tr.K . js^ - v, r-«-
•inad. The Honorable Judge added tL^n7:'^J "^^ ^ "--^a^

-.nd dlatinct fro. her huaban"!; he mtht fc^r^^^^^^^^^^^ -«p.r.t(
•he l.ved with h.r huabaud, wfeo by\» t^^l^^"^' *""' '"«••»"»»> »«
P'oaes, he mual di-mUs the action.*

^'^ ^ ^^ *" household cfc-

^'gloire. D»jardl,u, for plaintiff < ^ '

'

' ^<\ ^^^^JmimA^
,

^'cA«y*y|«,<u,.for'delendanta- ''
•

^' ' 'I'

•eltnoirledgedl

B'^d MidOuK,
ltwa«^not«'|||^'

of the fatftiiy.

oontrary sense, ibt
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J^,^"'* ^^ r*"
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"Md doth vcrilT and7h K-

""T'^l^ ""forinfld, hath every reason to belJ«T

'd..te^ .bout to secrete, o ml Z^u.' ""''«"'«{,''••*•', and i. i^^e!

''wd-th^plaintiffsfnparficuJiT,/"^^^ his creditors generally
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'facto, and of this eondaot of th« aaid defendaDt by Godfrey Cormier.tbe Uiliff-
" charged with the execution in 'the cause above mentioned, by reason whereof
" the said Benjamin Hurtubise end Oscar Turgeon, without the benefit ofa writ
' of capiat against the body of said Eugdne Leriohe, may be deprived of their
" remedy against the said Eugdne Leriohe, and deponent liath sij^ed."
The defendant's oonnsei has moved to quash the capiat. Three objrations are

made to^he sufficiency of the affidavit. U That thejurat does not mention the
place wficrethe affidavit was i^orn, but as it is stoted to be sworn before the
Prothynotary, who. is an offiiser of this Court, I hold, this to be sufficicnr. 2.
That^ regard to the secretion of property, the affidavit only swears to the belief
of thfe deponent, whereas this fact should be swc^rn to directly, as a fact and not
as a mere matter of belief. On this point 1 am with the defendant. An im-
portant change has been made in the law on thi«m\bje6t. The Gonsol. Stat. L.
C. cap. 87, only requires a statement'of deponent's belief, oH grounds to be spe-
cially set forth in the affidavit, that defendant is about to abscond, or to secrete •

whereas by the Codi de proc. art. 798, though the fact of absconding may be
stated as mere matterof belief, the secretion must be alleged positively ai a
matter of certainty. The Court pronounces this decision with much reluctance,
but as the present is a j«a«i-penal proceeding, and in restraintof liberty, it roust
be construed strictly. The party using this process must bring himself strictly
within the provisions of the Code. His affidavit is only hearsay, wher«as the
Code requires an affidavit establishing without qualification the fact of secretion.

There is another objection of a fatal nature which was not stated at the argu-
ment. The Code' requires an affidavit of the secretion of property generally.
The affidavit in the present case only deposes to the belief of sett-etion, of the
moveable property.

The following is the judgment of the CourV
The qpurt, &c., considering that by the affidavit of the plaintiff, Oscar Tur-

geon, it is sworn that deponent is informed in a'credible manner, and has every
reason to believe, and does verily and in his conscience believe that the defend-
ant has secreted or made away with, and is about immediately to secrete or make
way with his moveable property or effects, with intent to defraud his creditors
generally, and the plaintiffs in particular; , "

Considering that the 789th art. of the C. of 0. P. requires, in « case of secre-
tion of property, an Affidavit, establishing that the defendant has secreted or
made away with, or is about immediately to secrete or make away with hift .

property and effecto with such intent

;

Considering, therefore, that the said affidavit is defective, inasmuch as it only
deposes to the belief of the- deponent, whereas the Code requires certainty, and
to the secretion of moveable property, whereas the Code requires secretion of pro-
perty and effects generally doth grant the said motion of the defendant witb
costs. '

De Belle/euille & Turgeon, for plaintiffs.
' ^^'^ ^^

' %
fi. f7.PicA<, for defendant.

;
•

,

(a. H. L.) - -- '^-1. ^ ''
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: COURTyF REVIEW, 1868.

MONTRE>^ 30» N0VBMB8R, 1868.

Coram MONDIIIT, J., MaokaT, J., ToBlUNbB,J. ,

No. 8W. -,
' f

Morlty fjs. JUathte.

Bii,p:-l.That •genenl renunelaUon for eon'ddeniUon br a wift.<Av»^ ^'^ .
Hght. she miflit hare in a Drooortr faW hw i.„, h

*W«Bt4parie d* N«u, in 1838, of aU

'
isx^'irdTCnorr:;^?"'^^^^

This waB a hearing in revision of a judgment rendered by the Superior Court

»frr\K^ "• ^r^''^
^'''"' P'^^'"e> «» »^« 31st of Decern^' 186?'

maintaining the conclusions of the piaintiffs declaratJon. •
' '

£mcTL'CJTtr ^**"""'^'* '^*^^'%«'' to Jmr the sum of£200 oy.^ as the one half of a douaireprifix stipulated in& of the rialn

fJi « tel^ "Ji'^'
"* *^*' *^* '''« P^P^'ty h«d »'«'' -old by plaintiTsfather on/thP 4th of September, 1815, and that, by an acte of LShT

executedyby his mother (.,^,,. rf, 6«U;on the 28tbOctoW 1828 ^^^^^^^^

simply to all rights she might have in the propertv • afeo th«4 tl.« «Jf ^ v j

1808, et bjpotk*jatf «a an laneublo cUleiio par le dtfendeur

2o La mdre a renonwJ a son douaire sur oet immeuble en 1«2Q w/ri

-.L^T* •!!??"'*' ^i°*'^'
deman^eur, ilest vrai, a produit une renon-

'

dL?„?^^'
^^^^, constatent qu'ilVgardtf en mains etqu'fld^Uent encore une somme de prds de $80, appartenanU 1. succeasic^ dT«mAre; ^eplus, quelque temi«av«nt s. mort, ceUe^lui . c^pT^d^Je^OO

i V lAUSj
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de rentes fonciircs, moyennant une faible pension viagdre; oette transaction,

Buivant le d^fendeur, doit dtre oonsid^r^ oomme un arrangement de famille, et

la somme c^d^e comme un avanoement (Thoirie. >

II, La renondation /aite par la mire A son douaire en 1829 a eu V^et de

ditruire h douaire des en/anta.

Cett& proposition s'appuie sur la clause 37 de I'Ord. de 1841.

II ressort de oette clause, qu'& partir du jour oii I'Ord. est entrde en

force, les enfants n'out plus eu d'aotion pour leur douaire ooutumier que sur les

immcubles que la mdre n'aviiit pas ddchargds de son propre douaire pendant la

durte du mariage. / j^:
•

Or, disons-DOus, pendant eon manage, en 1829, 'Mad. Morley a renono4 ji

flon douaire sur I'imtaicUble di^tenu par le ddfendeur; done le demandeur, son

enfant, ti'aurait pas droit d'aotion, pour son douaire codtumier, sur cetimmeuble.

Le douaire r^clam^ est prefix et non coutumier, mais le Statut 8 Vict. oh.

27, S. SJ 4, a ^tendu cette disposition au douaire prefix (voir dgalement S. R.

B. C. olj. 37, S. 62).

A cela le demandeur r^pond : lo que la clause 37 de 1' ( rd. doit se lire aveo

*la clause 35e, laquelloj suivant lui, ne donne cet effet qu'ii la renonciation faite

depuis rOrd. ; et 2o la 8e Viet, le declare express<Smcnt quant au douaire prefix;

3o II n'en pent dtre autrement sans effet rdtroaotif, quant aux renonoiations

ant^rieures & I'Ord/ qui n'affectaient jamais le douaire des enfants, et sans

d^truiro un droit acquis aux enfants.

Ges objection^ sont tr«^s Bp<Scieuses, et propres ik s^duire au premier abord

;

elles'ontde plus I'avantage d'une apparence d'dquit^ qui leur /gagtie la favour, -<

et elles rentrent, surtout oelles qui soul^vent la question de retroactivity et du

droit acquis, dans les id^es g^i^ralement re9ues, & cause de certaines expressions

impropres dont on scPsert dans notre ancieu droit coutumier'. su||^ douaire.

Mais le d^fendcur soumet bumblemeut que ces objections ne BOj^^^Kes id en

droit, ni en ^uit^, ni en raison, et il declare de suite qu'en conniRiR I'opiniiSti
'

des droits acquis au douaire par les enfaiAs, et en donnant df^n sKite del renon-

ciation, tottchant 6e douaire, un effet qu'il n'avait pas lorsqu^il a ^t^ oonsenti, il

est appuy^ des plus hautes autoritds l^ales du jour, et il ajoute que la thdse qu'il

.soutient aujt>urd'hui, quoiquc nouvelle peut-6tre^«n ce pays, ne Test pas en

France, oii. elle est maintenant t6g\6o par tous les ai^beurs et les tribunaux dans

le sens du d^fendeur.

Mais auparavant, montrons que les clauses 35e et 37e n'ont aucun rapport

ensemble, et que rien dans ces deux clauses ne fait voir, mdme indiiptement,

que la loi, en parlant du douaire des eiifants, le subordonnait k la seule renon-

ciation de la m6re faite depuis I'Ord.

Analysons la clause SSe etnous verrons qu'elle se< rdduyi-^ dire|[ue, si la

femme, lors d'uoe vente faite par le mari, refionce ^ son jdouaire, ainsi -qu'elle

pduvait le faire aupafayant, non-seulement elle le perdra sur I'immeuble qu'elle

aura d^rev^, ce qui 4tait I'ancien droit, mats elle nepourrale rlclamer surges*

autres immeubles deioA mari ; elleperdra son recours en garantie sur ces derniers

£tens; voUi ^ quoise r^uit toute cette clause (voir S. R. B. C. ch. 37, sect,

52) Elle ne conceme que le douaire de la fenme, et ses droits de recours ei^in-

-f /
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demniti qu'elleperd, si tile renonct depuit I'Ord. et Ion d'une, vente faite par lo
man de mfime que lies hirUier$ tt autre^ rtprUentanU ligaux, oe qui, on le
conyoit.ue oomprend pas seulemeDt Ics enfunts, qui seuls oependant out droit
nu douaire, mais tous ses h^riticrs en gdndraJ, mfiiiie Ics collaWraUx. On voit
done que las mots " Depui, tt apri, hjoy auquel cdte Ord aura/orceet effet

"
ne 8 apphquent en auoune manidre A la renonciation qui affectb le douairo des
enfants, mais seulement H cellequi fera pordre i la femme son recoursengarantie
Bur los autres bions de son mari. Qu'on relise attQnUvement cette clause et
1 on verra que notre analyse est oorrecte (voir de plus les S. R. B. oh 37
sect. 52). Le Demandeur ne peot done invoquer oetto clause en auouno
mamdrocommoaffcctantlo douaire lies enfants.

La 8«jtion 36 no parle ni du douairo de la femme, ni de celul des enfantsJ
mai9 U defend atix femmes de s'engagor pour les dettos de lour uari autrement
que oomme commune en biens ; oetto clause qui parait tout H fait ^trang^re au
sujet, et plac^e lilsans raison, sert cepcndant A nous faire oonnaitre I'idtfe dti
l<Jgislateur: aprds avoir parld duns la 34e section de la vente dcs propres de la^

'

femme et dans la 35e du douaire de la femme, et do sa perte de recours sur lesV
biens de son mari, il continue i dire co qui concerne la femme maride et lors-

^

qu il croit avoir dit tout ce qui la regarde, et I'avojr indemnisde de la pirteau'il '

lui a fait Bubir, il prend un autre sujet. \ ,

" A partir du jour oiK cette Ord. entrera eii force, ditril, j'abolis le douaire
coutumier des enfants, sur tous les immeubles que leur mi^re aura dd^r^v^s du
^enfropre, pendant l^ durie de son manage." VoilA qui e^t formel e°t distinct
du droit de la femmC • Nous admcttons qu'il n'^r aura que la renonciation de la

. femme, faitc depuis rOrd.,^ui la privera, elle}t ses reprhentants Ugaux du
recours en indemnitd sur Tea biens du mari. I Mais quelque^soit Idpoqie 4
laquelle la femme aura renonod i son douaire, Uirvu que co mt pendant son
manage, celui des enfants cessera d'exister. j \

Pourquoi cette diflFdrence'? Eh voici les raisoift.

^ lo. Lorsque la femme renonjuit | Bon douaire \ur L immeuble, I'acqudreur
dtait protdgd contre elle, en co sons qu'elle periaitTsa jouissance sur oette
propridid, mais souvent, lorsqu'il en avait joui paislblfment 30, 40 ouSOans
comme dans le cas aotuel, il dtait troubld par un i^Mt, dont.il avait oonfondu
les droits avec ceux de la mdre; o-'est pour cela, sans feuto.qne I'Ord a ddcrdtd
que la renonciation de la m^rejen quelque temps qu'e% eut ik SM, dteindidit
le douaire des enfants.

'

\>, i %"- ^' ""

2o. La femme avait un droit acquis au douaire et\ ftVl'inlimnitd d^s femanage
:
ces droits formant partie du contrat fonnel o^tacif^ Ibtre les futura

conjoints; au contraire les enfants n'ont pas de droit Uuis «U douaire. tant
qu il n est^as ouvert par la mort de leur pdre, et o'est pa]pequ/la moct de leur
pdre leur donne un droit ddfinitif au douaire, que la loi exi£ que la renoneiatioa
dehm&reBOiifoiUipenilant le manage, poir pouvoir a^ter respirance ou
lexpectative des en/ants-^nA que nou» le ikontrerons toul & I'heurel Pour lo
mbmont il nous Euffit d'avoir dnoncd les raisdns de la diffi^ri»nce faite pVla loi
entre la renoneiatioa requise pour faire perdrk d la/emmk'46n' reooursV ia-
demtlitd, et ceUe requise pour fiure perdre ausdenfants leur *»Aire. NousImom
mluntenant rdpondre 4 1'objeotioa tirdo de la 8e Vict., ch. 27,^t. 3.

™

(Morley

Uhioa.

/
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UorKr
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Uuine.

L'effetdfrU promidre et de la dernidre partie de oette olaoae est d'intei^
caler hn mots douaire pr4fix dina I'Ord., '0010106 a'ila y eaasent 4i6 mia tout
d'abord

;
aur oe point il n'y a point da disoosaian , et en lisant lea olanaea 35 et

37 dfl oette fajon, on a i6}k vu qu'il auiBflait quo la fomme out nnonc4pendant
le matiaffe & son douaire, |our que Ics enfanta pordissent le leuk- ; la difference
d'opinion ne Be lenoontre que aur cette phrase :

" cette interpritation ^ttmdra H
twii lt\ actapauia depuUfOrd." Or le d^fendeur sonmet que oette phrase no
.pouvait pas ooncemer Taction dea enfants pour douaite, abolie par la clause 37e,
choque fois que la mdre aura renono^ & son douaire pendant la durte du manage,
maig seulement la perte du reooum en indemnity d^rtft^e par la clause 35e
centre la femme qui a renoncd depuis I'Ord.

le. Cette interpretation parait la seulo d'aooord aveo rintention de la loi,

manifest^e par ce qui pr^ide et suit les mots en domicr lieu et par lea mots:
" de mfime que la dite tectwn out compris" etc. ; 2o. elle se trouve oonforme
k rOrd., elle-mfime, et 3o cnfin o'est ainsi que les auteurs des S. R. B. C, I'ont

compris (oh. 37, section 52.)

Cela appert encore de la clause 4e de la 8e Vict. —

.

35 de rOrd. ne faisait perdre 4 la femme son reooprs en indemnity
que dans le pas oil elle renoooait A son douaire dataUacte mdme de vente 00 .

d'hypothique que consentait son man : U faUait qu'elle tejoigntt i, lui, la sect.

4 de la 8e Vict, fit plus, elle permit de le Aire apria I'aote d'alitfnation, soit qu'il
ait 6t£ fait avant ou aprU I'Ord. D'oii il appert lo que la section 3e de la 8e
Vict, ne se rapportHit dvidemment qu'A la 35e clause de I'Ord., laquelle, commo
oij I'a TU, n'a aucun rapport aveo le doUa\re des enfants r^W par la 37e section,

et 2o, que ni la 37e^ause de I'Ord., ni ia 3e dp la 8e Vict, ne rigisseqt la
pr^sente cause, puisque la renonciation a 6t6 faite aprit la vente, et qu'elle tom-
berait sous la 4e cl. de la 8e Vict.

Nous en venous maintonant a la question de savdir si les enfants ont un droit
acquis au douaire, dds I'instant^du mariage, et soumettonsla proposition de droit
Buivante:

Le douaire dta en/anis, tant quHl n'eat pat o'uvert, ne conttitue pat pour eux
un droit aojuit, mait une timple etperance,uHe expectative, accordie par la hi,
un droit tuccettifde la-nature det riservet coutumiiret, dela Ugitimeoudu droit
d'atnette. Et la loipeut toujourt changer cet ordre tuccetii/, et an6antir cette

etpirance tant effet r4troacti/.

Les preuves i. I'appui de cette proposition sont nombreuaes. Disons d'abord
que tous les auteure moderne?, en Prance, 04 oette question est dAattue .

depuis 86»ns, serangent de notre opinion ; Jleilin [1,], Chabot [2], Mailher de
Chass&t [3], Grenier [4], Demolombe [5], ttV.;' nous avona aussi la juri^
dence de la Cour de Cassation, qui ne parait pas avoir vari^ sur ce point; elle

est CQDstat^ par tpus ces auteurs: Nous avons encore I'ancien droit et les vieux

[1] Questions de droit, r6. Tiers Coatumier.

[2] Chabot, Qaestions, p. 38. 9, 83 et sulvante, 88, 90.

\[3] Mailher de Chassat, p. 1T3.S

I
Donations, p. 475. ,

^

[S^Demolombe, No. ^Tetsuivant.

. _,f-*»-j



U -'^'^^

COURT OF REVIEW, 1868. 89

16. Mtek. B.«„.|. droit,,,. „V*:r *" "f"™*""'' JMOMl,m«.u

-c <;:i!^..t;.r3^-'°""«
"" f*" ^-i' «-<. 0.Jut;, d.^^

B. 0...rt. 1439, 1471
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Renu88on,Trait^deDouaire,oh.6,'No 17
*

,

j;«rt- M66duC.C.B.-C,etrart.l47i. -
i» oa

1 on doit conolure que le douaiiw <!«. «„fc>* . .

ioiledouairoATWrtdiM.
^*^' « «» P0«' cela qu'eUe aasimile

•«'m6me conditionnellement/^^B^^^^^^^
,-f ^•^"f"

«»«»«'?'« de droit aoquin,
'

opposiUon pour conserver ui dSnditiolnelT^^*'
'" ''"''"«*^A« •

ortancien. b'Us prenaient lea delTTZT' T^' ™ <«"»tioMement^e«

On ne eonnd^rait done pas aa'il v ent ^. j.«j*

.

.m«t. B..,.et,l),dt.d.jJ^«/^°?5*N^l"^°-.°''°''"°*''^""«-

,

prodmto d.«. 1„ Art. 1433 ot l^TdoOC. ?
*• '"°'™«' ~-

Korl«9
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Uort«y

Mhiuo.

Paiiqufl la loi, nous ditoD, ddolaro la douairo lepropre h6rU<tgt des enfanta,

Gt qa'elle iitond mx pito «t mdro dq rali^nor au prdjudioo do leura onfanta, dit

I'tHitant Ju mariage, oUe a done touIu lea cd fuiro propriitnireM dii tinttaiU du
manage dt leura paroats ; ou au moina, olio leur a done, d^s oo moment, doMitf

un droit & oette proprt(St<$, aoua la condition do Hurrio ot do renonoiation & as

auoooaaion ; lea enfanta ont dono ua droit acquis au douairo dda I'inatant do

marlago.

Voilii, crojonS'nous, la jmani^re la plus forte do prdaontcr oetto objootion, mais

cst-elle fond<$«? Non, dit Merlin ; "et Hur quel fondomont, ae domande-til, le

" jugoait-on ainsi [n<<gativomont] dans la Ooutume du Paris et de Sonlis ? On lo

"jugoait ainsi d'apr^s lo principo que, dana leu lois oommo dans lea contrata, oo

(* n'est point & I'iSoorjso des mota, mais \ la substance des dispositions qu'il faut

"s'arrCtcr."

Kn effet, lorsqu'on s'est bion p<$ndtr<$ dos prinoipos sur la nature dn'douaire;

loraqu'on so rappullo que la loi I'assimile oontinuollemont h un droit sucoessif

;

lotvqu'on lo compare aux r6iervet coutumiiret, h lo| ligitime, k la tubttUution^ on

no pout trouver, dans oca deux art. do la Ooutume, rien de somblablo & une

dt'Olaration do droit acquis d6s Tinstant du manage.

Quo diseni-ils ? lo. Quo lo douairo oonsiste dans la moitid des immeubles

quo le mari d«Stient au jour des ^pousaillos, et do ceux qui lui dcheolent en ligne

directe pendant lo mariago.

ObserTons de suite un fait qui frappe ; o'est quo lo douairo n'atteint que los

biens propros du mari,lors du mariago ct ooux qu'il noquiort par $ucces$ion en ligne

directe : |)Ourquoi cetto restriction ot pourquoi le douairo n'est-il dtabli qu'oh fa-

veur dos enfants t)ar I'art. suivant ? '
<..

Il nous semblo qu'il n'j a pas d'autro raison que.lo ddsir/de con^rref les biens

dans la famille ; c'est co mdmo ddsir qui avait dtubli lo droit d'afneasOi la legitime,

Ics reserves coutumidres, ot'-qui a donntJ tant do faveura aux substitutions,

toutes chores quo nous avons compldtdment abolies, & I'cxcoption des substitu-

tions que nous venons de rostroindre, et qui sunt' en voie de disparaltre do nos

lois. Qui ccpcndant oserait soutenir quo toutes cos.favours donnaient at4Hkfaa);3

dos droits qui devaiont 6tro r^gis d'apr^slcs loia en force lors de la naissanoo des

enfantsJ^ do la crdation dc la substitution, et non d'apr^s les lois en force lors

de Touverturo de la succession ou do la substitution? Quand la CoutumediS-

olare que les immeubles frapp<$3 du doUairo sont ceux possddds et ddtenus par le

mari, au jour des ijwusailles, il est bion Evident qu'elle no parle ainsi quo pour

designer les immeubles frappds du douairp, et non pas pour dire que les enfanta

ont rta droit acquis sur ces immeubles, du jour des dpousailles.

Que dit de plus I'art. 249 ? Que lo douaire est lo propre hiritage des enfants,

et que les pdre et mdre ne peuvent, depuis le mariage, Talidner au prejudice des

enfants.

Remarq^DionB qua I'art. ne dit pis que le dOuaire est le propre hdritage des

enfants dds I'instant da mariage, mais ces derniora mots ne se rapportent qu'& lai

defense d'alidner, laquelle est la m6me que celle qui conceme la legitime et les

rdserres, et a quotitd des biens disponibles. Mais supposons qu'on doire I'ea-

tcnire aiosi, le Idgislateur ne yoolait que dire en quelle quality les enfants pren-

''-
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W'f

dr»iont lo douairo, lonqu'U •'ouyriwit; la fonlmo. n'ouri que la Joulwanoo, lo«
•nfanU on auront la propHrfW

; mail il y a loin do Id i. diro qu'iU en or,t la pro-
priotd aiia rinstont du mariogo.

' C'eat aioai quo lea codifloatouw, roprodulaant Tanclon droit, I'ont ontondu, lorn-
quiU oilt dit dans Tort. 1439, que U, en/anU jouiaent du dmmre en propria
dujour de ton ouvtrture. La coutume no voulait pas diro autro ohoao.

Pooquot, Douairo, rcVIo 8, p. 2ia.-Loi, Douairo, rdglo 6, 2 Argou, 145, 68 :

Lam., Douairo, a, 32, 24 ; 12. Prat., fV. 174.
2 Argou, p. 135, 6.

Coat ainti quo Renusson ot Ferrii\rc cxplirment auosi cos deux urticW.
RonuiBon, Traitd du Douairo, ch. 5, No. 3.

Fcrric^ro aur i'art. 249 do lu Coutumo, gloao Ire, No. 4.

j
WCuioortglogo 2, No. 19. •

Pcsnollo (oit,5 par Mortin) Bur la Coutumo de Normandio, acmblable sur ce
point a lu coutumo do Paris, dit quo lea cnfarite ge pouvent ali(5ner lour douaire
pendant quo leur p6ro vit, (cat in r«rum naturd) parce ijue pendant ce temp; ct
n'ettpaa leur Hen.

; ,

8o. Ajoutona i, toutcs cos rhlsons et cos autoritds, ^ colle des auteura modornes
• quo noua avons montionnda cn^commcncant, ct & la jurisprudenoo de la Cour de

Cassation, 4cui orrOts solonneld^du Purlement do Paris oit& par Louot [Lottre
C, § G,} 'i?l' rondus sur scs conclusions conformes.

Fortifions encore cette demonstration en oitant notre Code Iui-m6me, art. 1439-
1441.

9o. Qu'entend-on par droit acquis? N'est.ce pas cclui qui est tellement H
nous, quo -nous no pouvons en fltro ddpouillds sans notre consentement, ou sans
line-declaration ezprosse do la loi ?

'

Chobot de Lallier, dans son 2o. vol. dcs Questions transitoircs, p. 88, nous en
donno rezplioation.

Or, oubliet-on que I'Ord. niOme permet il la mire d'an<5antir pour touMrs lo
droit des enfants au douaire. Singulier droit acquis que celui qui -^-vjfef- la
volonte d'un tiers.

"^^ * HgS-.'

Rdpondonsioi dune objection. ^ f

Toutes oea raisons, dit-on, sont bonnes -i^ rencontre du douaire coutumior,
.accords par la loi seule; mais ellcs no peuvent s'appliquer au douaire pr<56x qui
- Wsulte de la convention des parents, laquelle doit Gtre respcct(<e comme toute"
autre oonvcntiopt^matrimoniale.

Nous rdpondons d'abord ; Dans quelle loi trouve-tron oette distinction entre le
douaire ooutamier et le douaire prefix ? pourquoi I'un ne eerait-il qu'une e8p<:-
ranoe, un droit suooesHif, une reserve coutumiiro, et I'antre un droit acquis ?

Mais nous admettrons qu'on France, lajurisprudence et lea auteurs ont r^rd^
aveo une grande favour cette stipulation expresse [par le contrat de manage] oa
t»oite [par la coutumej, et ils lui ont accordd autant qu'il dtait possible de le
faire, c'est-d-dire, qu'ils I'ont maintenu pour la femme, partie au contrat, toit
que le douaire tottpr4fixou coutimier; car s'il est coutumieP,:ia conventions
4t6 tacite, et Ics parties ont pris la loi pour fiontrat. On a done ddolard que, •

pour cette raiion, la femme avait un droit acquis. Mais en est-il de mdine des

Uorl«y

MtMUC.
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Ula u p,«, at 0'e.t U lol mu1« qui • ,4g\6 kur dou.1,,
"^^

Voir Merlin Qu^Uo„ d„ j,„,t .
,^, ^.^^ Coutumler.

^od thibot. QuMtioDi trtniitoiren, p. 38 et 39
MAItHM 01 CBAUAT-JUtroacliviii dn hi,, p. 173. /
Que.UoD.tr«n.ltoir6.,TO.cibua.>«co«<am.«.,p.389. "^
CUABOT. Qui.«t. trana. 2, p. 83.

mior aoit p«Sflx, et oett. rononolaUon a I'effet de f.ire perdra I'un et I'.ntr.

X„7Jtr ?" "'^''" "'" «»roitaUt«.i..'^oreUe:Jj^^^
que I an n ^tait paa pltia aoquia que I'autro
•On . auari oit<S Tart. 1446 du.O. 0. pour moo.rer que lo I<Sd,l.teur entendait

T^-cbpaceaoondUioua. Mai, on remarquera combi^^oe 'a^r 4^6 ^

dern^Toit't ';:
:,.^'"' '• '-^^ -^ ^-^^ ^^-^ -> -«^" ^-^ »« ^s:

rieI:;TSi;::!:V:^^"^-'- dlaontdore«.tdel.renondationant..

vrril ?2T ^ '»'*"'^"*-'"'« P™P"^^ -ctuelle. tant que leur p^« vl-

IZ'Ta \ ^"'"" qu'une expectative. c^u'une Bimple e«p<5ranr do la

Bif n foml oill *'
''"* T- "P"""*^' "*'** «'P«"*^^«' ~ droit aucoes-Bit, ne formait paa pour euz ud droit acquis, loraqu'a pam I'Ord de 1841 • «,.«

« qu u Burvint par la suite; la loi ne coamettait pas plus d'iDJustice et il n-,av^ pas plus de r^troaetivit6 dans un oas que dansl^uW ^ ' ^
r^^SZZ'^r^'J:::'''''^'^ admettentquelar^nondationde la

Z Si! «r . " *"*"•* " '^'*'"*"' »^»» q«'" Boit ouvert par la mortdapi^. S.lsav..entunc?n„-.acj„».„„rf,„«.vJ^
r.-„.ra„rJ«rrLria- f
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renoneUUcn d« la tain n>ar«lt pu •ff«ot«r niMledoiutM dm enflmti ntfa d«

.dTer-.,ro. lulmot.eat done que lo do«and«u, o'.nit p„ d« droit wquti.n 1841

S.l;!^ ^ <i";'"'P<"»«.Pul*luol.Ioi.on.gi«.„t.l„,i, na ld«lc droit'

torlUJ, d6crtU> .lor. quo lo. onftnU no pourront plu.\iol.me de"ou.1« i
'

»ou. en .,on. v« I. r.i«„ plu. haut ; II .'.gi^.it do proWgorur.l7™"; oau« prfltour quv,ur I. foi do la renonoiatlon do la feLo fJpr^ZdZi™

Worjoy, en 18J9, . <Stoint lo douairo du Dcmandouf -

On a oit^ l'an«ly»o do Sir L. 11. LaPontaino, p. 103.
ifou. admotton. quo I. wulo prdHonco do la fommo A un acto do vonto pour v

wi. Ma.0. Morloy a renonci exprosadmont d too, le, droit. j«./oon««« ««£
irrrn'rpvr-'"''-^-^'^^"-^- ^or^j^^r^:,

, 1-0
domandeur a m6mo .dmU A I'audienoo quo cotte renonoiation dtalt ««ffi

Z:
'^""'

--f--.f '« f-me; la loi n'on don..ndopTSC . t '

par a vonto on ban<^uorouto en idpquollo dquivaut iu d^,«t ; 2o qt net/ fut-d p.. par le d^ret il l'« ^i^ ji#iu- ^ •
» ,

-wioi, ^o. que no lo

Torturi! 26 vHrch. 11 B^t 3
^'"''^"'^'^

^« ->' -'«- «•> 1863. en

|,.^»«« u^^n,,,. f.™^i«, i. ,. p^ *;:;pH.s;'v^n;i't:

Morl«y

<,.
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^ -^

^^ultr, d* I'«ft4 rrftroMtir <1m k>li, dditlon J« lft46, p. 40.
Qoolqn'll tn wit, rOrJ. orJonno renr.<gi.lrem«i,i do (oulcrLlai hvpotluViuM.

Tr r • :"• «'*'«''^''<»- 0'. lu""" r-lwn y ••HI d',„mpJr d« 1. purJ n«,
«l<toMt un« hyp««hc\.|u« p.,ur dou.iro pr^fl,, Mmmi. A U n<io«uiitd da ronr^Jiatro-
mwti oomiuo toutM l««hjrp«tht..,uo-, ilfaut.qu'ollo do»l«nnfl publiquo ; alio on.-
titut /wur la/tmm« an droit a«f|aia oonditionnnllatuoot

; pourquoi wriiil^ullu or
mpto do r..ppo.Ui,m, aui mfim«io«nditioni<|ooloi.utn»or<(an«ioniconditi«nnoU?
ht pui«,uo I. fcniino .vait droit d'<<tri. ooll<.<,uck> ou d'oiigflr. uno K>tantiu quollo
aunit la •ommo darRont promfw ot auvftdo »uH« pr.)pru5t«i vonduo, to. eufanta
•0 lrouTai«Dt par li wdmo pr«t«$K<5., quoiqu'IU n'euHoot paa d« droit icquia. D«
fait le. cnlVnt. ,K)ur«lcnt <<K«loin,nt fairo oppcltlon pour .'owaror laor droit dron.
tuol, lour oipdrMico, puift{uo la propridtd vonduo M trowail ddKrovdo do la narrtn-
tia M l«ur fkMur

j
iU toiubaiont wu- la ti^lo gdjidrulo dc« ordaiioiori oouditiounolH;

ot ild no wbiMttiont auouuo injuatioo. Nout n'dmcttona M'aillouri .uouno -pro-
p««Uon nouvollo, pui«,uo, dan. rancion droit, form,uo Ic douairo, m<n«. «,«/«.
rrnertt non ouvtrt, apparaiwait lorn do la diatribution doa doniora, lea ^rdanoiori
poitdricura no pouvaiont toucher Icura diniora, Mnil fS>umir oautipnnomont do
rnpportor, au c« do I'ouwtdre ftituro du douairo. Coat oo qui apVait & Tart.
Il-i3du C. Q. B.-C.

Cotto purge routrait d'aliloura dan* I'intention do Wed. dont le but <^it non-
•oulonient la publicltd doa hypoth6.|uo«, maia encore le diSjrrivonjent deli^propri-

^

A oe rttlaonncmont, noua njoutorona Tautoritd d'uno loi poatdrlouro.- que Ton
'

pout oonaiddror coninio ddolarotive aur oo point; b'oat la 25 Viot. oh. 11. acot. 3
[citdo au long plua baa], ct qui prcnd pour accordd quo tofit enrigUtrtment
pour douairo prdBx oat rayi par I'onrdyistronionfd'un ddonjt ou d'uno vo'nte en
banquerouto antdrieura, le(|uol cnrdaistroment dcjuivaut & un enrigUtrtment
d^unt tlichargt du niOmo droit. f

Auaai lea codiBoatcura [2 vol., 2o ddlt., p. 458],. ont-ils donnd, commo loi

enforce, I'lrrticlo auivant : 188tor Code, art. 1448. Et ila roxbJiquent dans
lour rapport, V. p. 242, 4.

Lo demandcur ao pfdvalant do eoi paroles, • voulo trouver dans le

'

statut do 1860,.qui ordonno la production d'un eortifioat doa hypothiquet, I'ori-
gino do lo purge du douairo prd'flx non ouvort. En vdritd, I'on no a'attendait
gu«^re & trouver la purge dans le oortiflbat du rdgistratour. Serai^oo leJait quo
lo rdgistratour portora H aoq oortiBoat telle hypothdquo qui en pHrgero Tim-
meuble vcndu? Mais il no doit pas romonter «u-delA d'un titro du ahdrif ou
autro vente d<|uivalente, exeepti quant aux hypothiqua qui ne »ont pou par IH
purgia ou iteinte$. (Art 700, C.de P. C.) Nous en revenons done & la ques-
tion do savTir si I'hypothAquo dtait purgie ou iteinle par h dicret, Puisque le

domandeur admet quo lo rdgistratour doit ineluro dans le oertifioat ies hypothd- ^-

ques pour douairo prdfix non ouvert, il admet done qu'ollo est puigde ou dfointo
par le ddoret. A quelle dpoque remonto done la purge* de o« douairo par le
d!^t ? Le demandour n'a pu en ddcOuvrir d'autro," postdrieu^ & U vento en
banqueroute'de lapropi«td du defondcur, que cello de I860, ct I'on voit que
cette ddcouverto n'en esl pas une; il faut done remonter 4 rdtablissement des.
"bupatuc d'enrdgistroment.

- \ J J
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iltit, dit l« dtmandtur, U eiaoM 17 Ah oh. 36.iIm ft JR. B.C. ilil tijprwn^-

utint c|a« U d4aret no (iurK« |i«a 1« doualni
^ noo ouvart : at U M diiUDgu*.^

antra 1« donaini oimtbinUr at l« dotttUra prrftts. >,

MalKr^ U ytfinAttWU dot Uroiea, nou* Dinintonoflia fjaa ectto oliOM n« r«Kardo
qua la dounira^coutuiuivr.

. • .

^ • , '
,

Elf affal,' lo." On Irouva, dan* lo niAiiM ohipUra, la it|tui(I« IBGOqulfordohne
la pnKluotion du oartifloai du r^iitralaur, quo la dotuandaur admot oowua
preuva do lapurno du douaira prl^fli n<in ouTort.

2o. CutUi Motion oat tirdo do la U (Joorgo lY, .qui a iU modifl^ qaant aa
doaiira prtfli oonina on la tu^ par I'Ord. da 1841. Loa autoura do la rofoDl*

do noa itatuU auraiont dono da, on 18flO, fuiro ootto diatiootion, qua laa oodifloa-

teurl ont faito plua tard, eutro |o douairu ooatuuiior ot lo douniro pruflx. Maia
rttto abrogation da la Oaorga I V n'oxiatant quo parimpiibntion, ct loa autoura
do la rpfonU n'dtant poa oha'rK^a dopprofbndir^ ooniuio lea oodiaoatoura, toua loa

H^vU do nalro ajrsti)mo lyrp<)th<Soairo. ila unt roprotfuit lo tloux aU^iit pour valolr

00 qu'il p«)urrait. Dunsi toui loa q|||,, I'ttutoriuj doa oodiaoatoura ot la 2B Vbt.
d(<aiontrant quo la Ooo. IV no a'appliquait plua, en 18U0 oouiwti on ^841,
qu*au douaira coutumior; ^ * * ,

-^

3o. Lo dotnandour a adinia, du roato, ol avoo ration, quo ootto ITo olauao dolt

. «tro roatrolnto ot liniitdo. En cffut, Hjyluiot quo, do tout tompa, lo douairo

.'•mutumitr oh pr4fi» non ouv'trt a iU purgi dona bien doa ooa. lo. toraquo
rimmoublo <Stnit vondu 4 la pourauito <)'un ordunoior ant^rlour au douairo; 2o.

Lor8<iuo tol crdanojtefiitait colloqutJ. Mul«r.i lua tonnos giJndraux do la aoot. 17,
il fuut dono diatinguor; or, puiwju'on admot doa oxooptiona, on no pout rbfViaor

'

la purgo du douairo pr<5ax non ouvort, d«5or<Jt^ d'uilloura par uno loi poatdricure,
i oauA do la g<5ndralit<J doa termos do la 9 Ooo. IV.

3o. EnBn, ai touu oou^isoiinomonta portont"! faux, ij on roato oncoro un tird
doToffot do ronrdglatromont, on iMi, do la vonto ooJmiuiuorouto on '1845.
Cot cffet oat empruntd do la 25 yict.. oh. 11, 'aoct. 8.

''

II faut 80 rappolor, en liaaot^ atotut, oo quo noua avona dU do lo nature da
douairo doa onfuolajJaavojiVJlu'JI no conatituo pn.s pour oux tin droit aoquis tant
•qu'il neat paa ouvort; quftluloi, on I'aboliaaoat pour Tavonir," oomme ella J'a
fujt en Franco on 179Q, frappo tour lea douairos non on<wr6 ouyorta, qai aeront
rdgia par la loi en foroo lors do lour ouverture.

Qr, M Morlojr, p6ro, n'catr^ort qu'en 1860
;
par conadquonoe'lo douairo du

denjandeur n'dtait paa ouverf loraquo cotto dernidro loi a 6td paoado, et foraqae ;

la yonto en banquerouto do 1846 a dtd onrdgistrdo (on 1863). Cotto loi ddorito •

que renrdgistremont d'un tel aote dfjuivaut H \'enreffi$trmmt cTune dicharge de
toute hypothiqut pour aiturtr h douaire prifix (any regfUratton for teeuring
douaire prefix). Por consdquont, I'hypothdquo pour douaire prdBx qui frappait
limmeublo du ddfondour en favour du demandeur, a M dichargie et ileinU en
1863, etoelui-oi ne pquvait plua, aprds oojto date, porter d'aotion aur oette
Lypothdque. Un de lamort de M. Morley, pire, en 186g. la foi avail alors

ddohargddotoufd»uaireprdaxlatorroduddfendeur. '^'^

La aeule rdponae que lo demandeur apporte contre ce raiaonnemeiit, oonsiBte ii

difeque le atutut de 1862 bo parlait que des dou^irea prdBxaqui dtaient alon

^
^v.

"' -^
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-\
^

purgiJs par le d^ret, tela que les douairm m.r«r». ».
^^^

crdancierrnMrieuT
**^f"«"««"«°t del. proprid,^ porJa collocation d'un

Nou8 nJpondons & oola lo. qu^ lo texte du statut dn l««o
cetto restriction, mais il utteiat touts huZi^^ ^ °* oomportc paa

*e«..«/e,etc,nea'appliquont7uwC^;!lr ^^ T''^"'^^
^'"•

des mots: " « com^ri. toute hlT^^T '"'*"^,
VP^'^^lues / «ola assort d'abord

gUlatcur n.eit^oXnS^S'^;::^^^: '"'" ^"""'^^' '' '« '^•

temps led<Joret a pun^^ lo douaireouv^rf! » l
• -^i"

douaircouvert
;
oar do tout

des tcrmes d I'^rd du douairfprL s^lequelTl a at^d flT'"''''c^.lemoot:,comprU toute h,pothegue, ou any rgUtrat^''^ ^T X

'^'

-ot^eiet^L^sn::^^ -----r

(cif;;-d::refdarr^^^^
.

art. 1448, aussi citd cidcssrti? '
^ ^ ^°^'' *'*" *^°"'''"' (C. C,

tcntion, mais avec cette diffdKsnce le au'inLr™.rr ,

"^' "^^"^ ^^
en vertu da VC\rA • „ ,., ^r*

^" ^^^^^^ P"'g^ P"*' la rononciation de 1829 ^envenude lOrd. 2o. qu'il dtatpurffdnarle ddorPtilAifl^K •

*1p rOr/l . « o» fi ^ ,
*""b° !*"« lo ueoret ae 1845, aussi en vprtn

' ^ JJe/enseen/ait.

1* Sur'ja le exception. ?
*^ ~

I *v

^i;
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PotWer, du dojaiw, No. 86, 4o. d ;......!« oon«ntem«.t de 1» femme •

ne d&harge pM I'htotage da douairo dot enfanto.
Rapport 6e des codifloa^nn p. 240, oba. sar lea articles 184, 185, 186 et 187
20. L ordonnanoe n'a antorixS que learenonoUtiona an douaire ooutumier qai

seraient futes^ .prfe, sa miae en fowe (31 dtfo. 1841). EUe ne a'appUque pasaux renonciationa antirienrea.
fi' l F«"

> 4 Victoria, ch. 30, Act. 35.*
^

'

" Et qn'il Boit de pliu atatiuS qtie depuia et aprda le jow anqael oette ord-
' aura force eteffet,UBeraloiaible, etc."

-uquw oe»ie ora

.

Par I'acto 8 Vict., ch. 27, aect3 (1845), I'on a ^tendu cette diapoaitiod do-
'

lJll\*"pT"rf^ '^T^ "" r««,nc»a<ib«,V«»<e. rfgn." I'ordonnance
(1841). CeUexolutformeUement toates lea renonoiations faitea ant^Jrieure-ment A rordonnanoe.

,,

wi»«iu«>.

^ La aect. 37 de I'ord. dit bien que lea enfanta ne ponrront r^damer le dou-
aire que sar lea biena qui seront en la poi»eaiaon de leur pdre H aon diScda et aurceux qm n:en auront paa ^t^ dA^hai^s p^nr mire pendant aon mariage m^
cela ne do.t a entendre que de la d^harStoris^ pT la sect. TTZ,
c est-Mire oelle faite poat^rfeurement i I'ordoiinance.

Voir lea clauses oit<Sea 35 et 37,-Statut8 R^f. B. 6., ch. 37.. sect. 63 64 •
art

,1446 du Code CivU du B. C. / • ' ' ' *

30 Pout priver lea enfanta de leur douaire, la renonciation de la femme'doit
i 8tre eipresse et conformed la 36e clause de I'ord: o'est-Wiie qu'eUe doit

renoncer sp^alement an douaire. Or, la renonciatioUvde Mme. Morley eat une
renonciation gtSn^rale qui n'affecte que sea droits et non ceuz de ses enfants
Lora mdme qu'eUe aurait 4t6 faite depuia I'ord : elle n'aurait paa <$teint le dovL-

'

aire des enfanta paree qu'elle n'est pas dans les termea voulus.* ^

Pour priTcr le demandeu; de son douaire A raison de cette renonciation, il-
faudrait non seulement donner A I'ord : unjeflFet r^troaotif, mais encore faire pro-
duire A oette renonciation fuite avantl'ord. un effet qu'eUe n'aurait pas si elle

'

eut ^t^ faite depuis. t . *^
Analyse de I'ord. d'enr^istrcment par M. Lafontaine, pp. 101, 102 et 103

Nos. 193A201.
>yy

>
*«ivo.

• 4 Vict., ch. 30, sect. 30. ^
:

tProudhonde4'a8ufruitT.6,No.2ei3,p.61et62. "LaquesUon <tont ainBL
........" Oa en aerioD8-BOus, si les effete de nos n^gociattons poaraient d^pendra des
diBpositions futures et incertaines d'une legislation impr^rne.
« Et quelle absurdity n'yaurait-il pas depritendre que la loi nonrelle ent r«gl6 les

conditions d'une conyenUon qui I'a pt6e6d6t comme si ijn effet pouTait «tre ant6riear d
sa cause.

Cbabot. Questions tninsitoires T. 3, p. 89. Vo.' DroiU acquis.
» Quant aux droUt rith «'ii. ritulttnt dg emventiotu txpreitet tt eiUmU lU $tipuUt irri-

vocabU* ou diclarii ttlt par la hi exutanle, ce tmt da droitt aequi$ qu'une nourella lo
ne pent abolir, alttfrer, modifier, changer ni r^gir en aueuue manidre, pas mftme Do^lea
effett post^rienra.A sa publication.

•
r »}» «•

Elle ne pent les r^gir en aueune maniAre, lors mAmes quHU nt ^ouvrent, ne urialiuia
ttntproduisentUurt tffeti que pitfineurinunt d aa publication', tor$mimt qu'iU itaient
ioumu ddtt eondUUm qui m ^aeeompliuent , au d d» ivintmndM in^.,t.u. o..,

-

„»(,r r w»fil

quttoutrmptrtdtlaloiiMuvtlU."
»

WMtt.
Kamf.

;/":.

9
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Uorloy
VI.

HtHue.

i

Statuta Ref. du B. C, oh. 37, S. 62.
Art. 1443, 1444, ot surtout 1446 du C. B C

u lie la 101 sou 0. lous los autours anciens s'acoordont H diro auo 1g drmt «„douaire est acqu^ „„, enfants d^a I'instant du manage.
' ''"' ""

»'««5'«, ^oirapsi Forriirosurcetart, p 755

KenuMon du douairo, p. 50, Ho. 2.

"Al'dgarddelaCoutumedeParis
, U a^., -

.

condition, au eas r,u'ils survi vent leur p6re
' ^"" ^"' '""*

Le m6mc, p. 122, No. 9, in fine No. 10.
Pothief, du douaire, No.147. - .•

Code civil B. C, art. 1433.
Le douaire dtant acquis dis I'instant du maria-e la renonciatinn A.u e

doit 6tre apprdeicJe d'apr^s les lois e..istantcs. loZ' le aT/S efn n d fTlea depositions de rord. dW.gistre,n.nt et'dos Ls s;b^;::^;;:rdSleurs termes memes n'y sont pas applicables
^squ, daprds

Surla2° Exception. ; . •

Le demandeur se borne a direqu'il n'y a aucune pr^uve ^«i ait fait act.d hdritier soit avant soit apr6s sa renoneiation , la succ*sJ.u de sa m^ g.

Sur la 3e exception.

Le demandeur soumet que le douaire qu'il n$6lame n'est devenu exiribl.(ouvert) qu'au d6c68 de son pdre en 1866 et qtfil n'a nuLrr,!!/ ^
d^r^t fait e^n 1845 pui«,u-alo« i, n'.tait pas enlt ouver't

^""^^ "" '^^

Jtenusson, damouaire, p. 90, No. 9.

"

.

Le douaire prefix n'est pas ouveri du vivant du>re, de mSme que le douairecoutumier;ilnepeut8epn,scrire,ni6tre purg^ pafdirStdu vilnt duTe

Pothier, du douaire, No. 91, No. 86.
9 Geo. 4, Ch. 20, Sect. 8.

« awfv"lr orT
*"*

°'*"l
'"'^'"^'"^ «°"*""«^ '"^^^ ^^^-^ to takeaway altei*, or m any way affect the rights or hypothecs of women dnrinr"marriage upon the immoveables of their husbands.T .f llT^^^ri'

Zi
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Morloy
VI.

HaMUo,

" immovoables of their falB^ra in' relation to dowernot yet open, nor, in any
" manner or way to affect iubslitutions."

StatutflRefond. du^B.C. Ch.36, Soct.l7.
'

L'acto 25 Vict. Ch. lt(1862) poarvoit & la manidro do fairo fcadior lea hypo-
tMques dtointes en fcsant enriJgistrer les ventos par lo Bh<Jrif, etc. Et la
clau«el3 ddolare^que tcl enrdgistrement sera r<Sputd un cnttfglstrcment de la
ddcharge ou extihction de toutcs lea liypothiqucs y compris" touto hypothique

\cnrdgi8tr<5e pour assurer lo douaire prefix, qui sont purgdes par teUo vente, etc.
Cette clause n'avait pas pour but d'eteindre Ics hypoth^ues cxlstaiitcs, mais

inilement de fairtj radier cellcs qui dtaient <Steintcs, les mots « qui sont purg&a
paitde telle vente " I'indiquent clairement, il n'y a que les hypothiiques qui dtaient
pur^s qui devaient 6tre radides, ct comme le douaire du demandeur n'dtait
pas 6h4nt, ni purgd par la vente faito en 1845, U s'en suit que I'enr^gistrement ^

de cette vente ne pouvait I'l^^ecter.

Mais, dira-t-on, pourquoi a-t-on mentionnd lo douaire prefix dans cette clause.
C est que dans beaucoup de cas les douaires «5taient purges par le d<5crfit et que -- x
on ne voulait laisser aucun doute que I'hypofhique pour douaire comme toutes

les autres hypoth6qucs,devaifent 6tre radices lorsqu'elles ^taient dteintes par le
d^rfit. Ainsi dtaient purges par le ddoret

:

, lo. Tons les douaires ouverts.

2o. Coux affectds sur propridtds d&rdtdes A la, poursuite de cr^aiH^rs antd-
rieurs au douaire. , ,!

3d. Ceux rachetds ou ^teints au moyan des coUocations faites* en vertu de-
I'aote 23 Vict. Ch. 59, Sect. 2 et 12. . .

4o. Ceux mentionnds par Pothier en son traits du douaire aux numdros 91
93, 94, 95 ct 96.

*
'

C'est pour oes diffdrents cas dans lesquels le douaire dtait purgd par le d&r6t
,
que I'acte 25 Vict. Ch. 11 a autoris<J le rdgistrateur d'en fairo la radiation.

'

Les codificateurs dans leur 5me. rapport p. 244, semblent dire que de-
puis I'ord. d:enrdgistrement le d^rfit a etf^l'effet de p^tger le douaire pr/ik
non ouvert. Cependant ils admettent^ que^ Jes lois denr^gistrement ne con-
tiennent aucune disposition formelle 4 cet dgard, et Us ajoqtent qu'il n'y a pas
a* doute que depuis la>25 Vict. oh. 27, le ddcrfit ne purge le douaire prefix et
que cela suffit pour leur faire adopter la rdgle dtablie par rart:'W48 du code, et-
que quant auX Vestions tra^sitoires, c'est-i-dire, les questions que feraient
liaitrelesjd&retsantdrie&rs, ils laissaient aux tributaux 4 les decider.

•fics codificateurs ontjyen fait de ne paa trancher i question. lis n'avaient
sans doute pas vu la clause 17 du Ch. 36 des Statuts ^Refondus, quljlAslare en
termes formels que le d^orCt ne pui^ge pas le douaire, autrement ils n'auriient
pas pu exprimer de doute sur cette question puisque cet acta- a m passd yingt
ans apr6s I'ordonnance. II est bien'vrai que depub I'aote 23 Victoria oh. 59 - --
et non pas seulement depuis I'aote 25 Vict ch. 11, comme le disent les oodifi-
oateure, le douaire prefix est purg^ par le d&jrSt, mais pourquoi cela ? c'est parce-
que cette loi, la 23e Vict. ch. 59, a pourvu 4 ce- que les douaires pr^fixs m€me
non ouverts, seraient colloqu68 sur le prix de la vente et que lea donairiers ne poii^
-Huwir |Hm retenir leor hypoth^ue eamemrMf dodaire on nn oautionnement '

m'..'

. <
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"^il

\

"

.'
'. ^

,1«^,?°!'?".''\'^"'°'<™'°'*''''P''P"'!<."nil'.«.2IS Vio. ch 1,

n. peri ri» a^ .. p.^Jfe'^S.' """f
" "''" '" "»" I"'"

Et d'abord
:

II s'agit ici d'un d^uaire prefix et non d'ando.,,!™ * •

II -V . r.e. J, .^nduMt dm. «tto frttena... D'.b,ri. l.„J „..



ncn autr3/oho8a/4ue wtifier I'wta de vente, dans loquel ih n'y a pas un mot^
de renonyiation/Zen aorte que lea enfana' no peuvent par cela, auounement.
fitro priv^s du j^uairo. ails y avaiont droit Le d^Jfondeor, lorsqu'il a aohetd. i

1*
to / // /

*""' "" '^""'^^ '" ''*'"""'"'^'«
'' ?*" °« 1> PM Wt. 4 lui la

MajAtonajJ^ert prfnoipo de droit, quelqu(S4nonciaUon mfime qu'aurait faite
la mi>fo enim,o^ 4 Hucune dpoque subs^quento ^ la vente par le pdro.du
dema^deiWelle/nWait jamais eu I'effet d'andantir le douain, qui esuj^^-re
hinftffede, ejfan.. Ni rOrdonnande des finrdgistrements, ni anW bi &mfB yi/p»r>ne d&laration expre,se de r^troaetivflg monstrueusi, n'aoraiJntpu farodtjire u^ effet que tout principe et sentiment de justice rdprouveraient.

KT*^tr'f^'*"®P"''^"'P'*™^'"'«' observations quo Ton a faitcs A I'oc-

T'tTrT ^A°. "" '^°""'' ""* expectative, 4'on en peut facilemeut faireTH .f"^ ""* ''P^^"°' ^' ^^ P*'* ^" dtfendeur, mab il dispavait en

^

^j^i^edeJaraisonetdelaloi. Cetteexpeetetivenel'estquejusqu'A la mortdu

^rfr^ \
laquelle le douaire dont I'eiistenee remonte au co^rat de manage

Bsteydevientoapabledapprdhension.
Lesenfansprennentaloracequiestdevenu

/^ur/propri<Std, leur hdntage propre par le oontrat de mariage, qui a donn6 I'ex-
^teAce d ce douaire, et que la m6re ne peut, n'a pu, par son fait, ddtruire.Av^t lordonnance, ijen ne pouvait priver les enfans de leur douaire et on
pretend que cette ordonnance a eu I'effet, dix-huit ans aprds racquisition. de faire
r^trer dans le ndant, le douaire des enfansi Impossible, insoutenable. par con-
°«quent. /^

.

-
'

Les saltans avocats ont, aveo persistence, soutenu que les clauses 35 et 37 de
le 1 ordonnance doivent gtre lues, interpr<Stee8 et appliqu&s sdpar^mcnt I Mais
bela est oontraire d tout principe. N'enterpr6te-tK)n pas une loi d'aprds son
/ensemble? La doit-on soiader, kfin d'en tirer des consequences que ne justi-
fient m la lettre ni I'esprit de oette loi, lue, comprise et appliqu^e dans son
ensemble? Daiileurs, un naoment d'attentian et de reflexion, nous la fait
envisager oette loi, comme elle est, en effet, une loi prospective, et par cons^-
queflTT^rneoessairement, toute renonciation imaginable, ant^rleure H la promul-
gation de I'ordonnance, ne peqt jamais affeoter le douaire des enfans, leur propre
L&itage. Et encore bien m(^ns une renonciation de la'mdre « A tons les droits
queloonques qn'elle potivait atoir ou prdtendre sur la propriety vendue," laquelle\a aucun rapport aux droit^ de douaire des enfans, qu'elle n'eftt pu affector
efiNjk m6me fait ou pr^tendu, expressU verbis, renoncer au douaire de ses
enfansN^

Inutile^jouter^ ce qui prdcdde, aucune observation relativement & la disser.
tation de I'uu^fiyans avocats du d^fendeur, sur la th^ri^ des droits acquis.
Son systdme repd^r ce que I'on ne peut appeler droit acquis, oe qui peut Stre
r^voqud par celui qd^a oonstitu«,l5onfere, ce droit acquis. Soit, mais oom^h constitution, la <ft6ataD du douaire, dans I'espdoe, est irrevocable, le systAme
de la defense, & oet egard,Vottle de lui-mSme. •

Le douaire a 4t£ purge V la vente en banqueroute. Mab c'est une autre
erreur

:
la vente a eu Ueu en 1^45, et le douaire n'a ete ouvert qu'en 1866, par

la mort du p^re du demandeur.' ^"---^
"

> tr-

4

\
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"^ i ^^ ^VS^-s-J

Uorler

1I«MU«.

fr-

V

de v!:.! .
<;r """"''" ^ "°* »'yP«'»'*<l'*e- Cot cnrcgistrement do l'«oto ,

nullonaont pour purgor lo douuiro. \
D'aprts CO qui prdcido, jWivo H h oonoluwon quo lo douairo dent i^e»tquea .on n>a pas du$ pu,^, ni dtoint, quo lo doa.andoL^ bion fond; a\^n,aotwi,. ot quo lo jugoment dent ost appcl doit Ctro oonfirmd.

*

whom t^I; "^'rJl'
*5"'\"* '•*" "'«'""*"'* '* "•« °«"t«nJ«d that tho woman from'whom tho plaintiff donvod her titlo had barrod hor dower; but nothing of thatsort appoar-d in the rfocd by which sho waa said to havo done so.

^

p«r!f;rndTpi;.*''
'"^'" "^^"^ ""• ^''^'"^"'«' '^^•^•-^ *« ^° -^'-^

A>non. Dorian <& Geo/Ho„, for plaintiff,.
'^"^8»«°» ^^ «. C. confirmed.

-Brtrnart^ <fc I'ac/nutlo, for defendants.

;>

COUR DfJ BANC DE LA REINE.

En Appel.

MONTREAL, DECEMBRB 1868.

/'rf*e„/,:-DtVAL, Jugconchof,CARO.N. J.,* DRUMMotfD/j, Badolet J
ET LOHANQER, J. A. ' '

* RODERICK Mclennan, /
(
Di/endeur principal tt Dtmandeuf tn/aux en Cour Inftrieure,-)/

„ Appelant/

KENNETH DeVaR,
<.D""<'ndeur principal el Di/endeur en faux en Cour Jr^irieure,)

ddclar^ faux et nul.
"'»»«°«««" P»» •« fnin<.J. et I'.ntn, gcrv.lt d'lnterprtto. dolt Ctrc^

.
- tL'intimd cessionnaire do Pinlay McLennan, qui dtait le l^gataire universelde Kenneth McLennan et do Catherine McLeod,\e3 pc^ro et m' re, po^S

tent oontrel^ minutes que eontroles exp<Sditiona des testaments de Kennetl .MoLennan et do Catherine MoLeod, que I'intimd, demandeur en CoufinS -^

^mutedu testam.nt^d«d>t Kenneth McLennan 4tait dat^ du 3 sep^br^
•The ^se is now in appeal,-fReporter's note.]

'
~ ~

t Th.3 i, the case reported at page 196 of 1 1th rol. of L. 0. Jurht.^(Reporter'e note.)

x^
-*' x-y^

X.
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—i^

ues, miu» /

/et ne oomprenait que I'sngiais c( lo

prenait Tanglais, le frang/ia et le

tiSmOin qui pouvait comprendre le

prouv^ que le testament de Kennct

184P, tandU qu'il D'avait jamais fait do/ testament lo dit jour trois septembre

1840, et que I'ei^pdditioD produite par rintimd ^t«it daUSe du 3 septembre 1847 ;

2o quo los dits Kenneth MoLennaneif Catherine MoLcod 4taienti tous deux nds

en Eoosse, et qu'ilsne parlaient ni lut languo anglaise, ni la langue frongaise, mois

seulement le Qaelio, que ne eompronaiont ni no pnrluicnt lo notairo et les USmoins

;

o-que 008 testaments n'avaiont pul dt^ diotds par les dits Kenneth McLennan et

Cathenno MoLeod et q^i'its il& idur avaicnt pas dt<! lus.

Ily«tait admis que leir te8tatei»B,'Kcnncth McLennan et Catherine MoLeod,

qui/ii'ont pas sigB<S les testaments dent il est question, ne parlaient et n'entcn-

daient que lo Chelic ; quo le/notairo pi a rddig<) les testaments en franyais de

[iarlait et ne cotnprenait qu^ la langiie franyoise
;
quo I'un dcs tdmpins ne parlait

laolic ct quo I'autro t<!moin parlait et conl-

I'aolio, en sorto qu'il n'y avait qu'un soul

lotaire et les tcstateurs. II dtait do plus

MoLennan, quoique datd du 3 soptemb^

1840, jn'avait dtd faitji^u'cn 1^47; quo TexpiSditiop portait une date et laminui

une autre.

La CourSup^rie6re avait 'renvoyiiS rinscription do faux do I'appelant et ce

jugement avait ($t&confirmd par la Cour do Revision.

L'extrait siiivont du factum do I'appelant oontiont le rdsumd dcs mvyons do

droit et do fiiit ixa lesqucls il- fondait son agpelt—" Ces deux cours, la Cour
" Supdrietire eir la Cour de Revision, ont, par lii, ddcidd qu'un notairo potrrait fkire

" un testament sans comprendre lo testutoar et sans que le testateur lo comprit,

" que le notairo pouvait remplir le but de la loi en faisant au testateur la lecture

" d'un testament dans une langue qu'il ne comprenait pas et que I'un dcs tdmoins

" n^ comprenait pas non plus; enfin, qu'un testament fuit on 1847 pouvait valoir

. " lors mSmo qu'il n'dtait datd que do 1840,^ et que la oopie pouvait porter une
'' date diffi^rente de la minute sans que ni I'uno ni I'autro ne fut fausse. Les

" minutes de ccs deux testaments sont signdes par H. F. Charlebois, N. P., qui

" n'dUut pas pr^3nt lorsqu'elles ont 616 faites et dont la signature n'est pas

"reports* sur les copies. -

'VL'appelant oroit que la premiere condition requise pour la validity d'un

estament authentique, o'est que le testateur qui le diote, le notairo qui le-

ir^ige et les t<$moins qui y assistent piussent se comprendre ,[1] ; et qu'il est

' ^olement essentiel que tout acte authentique et surtout un testament ait une
/" date oertaine [2], et que la minute et la oopie portent la m@me date, sans quoi

" Kune^u I'autre devra niScessuirement 6tre ddclarde fausse [3] , c'est pourquoi U
" n'Msite pas iH demander que le jugemejit do la Cour Infdrieuro soit infirm^." -

(l)'Code OWil B. 0., Art. 847.

DeidiolQinbe, T. 31, p. 264. *
-

-

No. 251. Yoiei an testateur qui veot faira son testament dans an idi6ine Stranger f

e'est ua\ Anglais i^u exemple, oa an Allemand qui ne parle que sa langue nationale ; ou
\blen nnVAlsatien, an Breton, an Proyen9al, qui ne peut s'ezpriiqer que dans le patoU de
8a>proTiyce. ^,

IKwt dWident d'abord, qu'il fant que la langa&l'ididme ott le patois dont il va se seryir

BOlt c)>|ii[i|rii par le Notaire et les t^moiop.

AacaVtruohement ou interprfiten&poaitait se placer entre le ^stktear et le notaire
et ks ttooins.

IfeLraaan-
•t

Dewor.

-+

•. _/„
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Motannau
•t

Otwar.

COUR DU BANC DE LA HEINE, ISCS.

I

Um«m«,T.31,p.aio.i,Ko. 187.R c.rd, du Dona,ipn0, No. 1808, No. iflOfl.

.

««'"». Q««t. d, droi^ TO. r«/a«,„/; 5 ,7,
,"•

,

.. Marcadd, T. 4, p. 307.

.

Dur.nton, T. 9, Noi. 79 .t 80.

ztT'!'\ ^"^ *^ ^"'- Art. 972, No. 7^•ccharUe, T. 6, p. loo
RouMeau d, Lacombe, ro. Ten^oin,; Sect. 4 Vo" .5

-'

J«""'J«'',T.a,p.309.Not.87et40
Orenier, T. 3, No. 255. ,• V-

(3) Merrio R4p„toire, vo. Talament, p. 137

«fj^^/!:"f''«C.,.rt.844e,fl54^. * .

'

.\ * ' .
(3) Code CMIduB.Catt. 866,1215

o« vicaire gc<adral et * 1« lu eTrelu en n r"**"";
""' "^^'«'«' ^^"^

ou vicairo gdnc^ral et tdmoia di Tu?! «.
'^

' ^"' '''^ "'''»''««• ««'«5
pour romplir Jo but de ioi il^f ,ai; ^T' ^ "'"'' '^^ «*»"'« ^"«
fussent on dtat do con^prondj ce lo o L^ '' ^^ ^'^ins
quo io notaire dcrivait sous cotte diotde fTn ««».i.i^ ''."C— "" ""'^M-^t co-

pas I. languo d,ns la,uolIo le ^2:^^:^^'^^^:^ '^^ """^^-^'^
comma «n Wmoia qui n'dtait pas prdl^rT^ Sft?"*^

^'"''' ^"' """^^^rd
compren«it rion. Do fait il nV I.T ^^^^' ^"^ *««*««»«»» puisqu'll n'y

pouvait k son erd chan.»«r 1«- % -^ testateur et oelui du notaire II

"~"«^Sfi^a'B»«^^ «*" *««^-«t. puisque c'ost 1^- q„^

P«uvaient lo contrfiler. paJquo ^^^ *^»oia, ne
tateur ,t quo le sooond no 02™^!, ! -T'""' ^"^ '* Ja»gage drtes--..

laloi exige quo tous los aoJirifl "J"

'^^ *';'^'"'- ^^ ^"»«^ o4
souvont pi^Ltdo, sinnZZlf^SZl '^"""Vr^''^.

'^ quostion ^'est

Jfairountostament. Los'trib'lrx ;« dtJj/u^^^^
ditionquelonotaireetlestdmoinsen^r^- *. ?

^' P**"^*' «»«« A la con-
laquolle lo testamont dJrdd^rotW..r '" ''"'^'^"

"^X^^'^' ««"« dans

tai-rddigolotostamonte SLtt
Iah6uodutest.tour.Ilost6videnrau'ioiS- '^^"'^ «»« t^d^ion dans la

Puisqu'il n'ontendaitpas «n mot dTalr ''! "'^'"?"'*^*« *"<l'»<'«on

»• <.

/"
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UUm, niai. bi«ii da t<$a>oin OrinMll qai wal tnit eomprU tm teiUteuH «t le
nouiw. L on ne ponviit dono pu dire que oea tesUmenta fufiaent retprewion
dea ToIonW. doa teatateara. Soua un autre rapport le teaUment de Kenneth Mo-
Lennan demt encore etre annuM. La minute portalt la date du 3 Beptembro
JB40, tandia que I'eip^Sdition produite par liotimd <$tait du 3 Septembre 1847.
Or la minute et la oopie n» pouvaient pa< fitre toutea deux anlhontiquoa, et ce-
pendant porter une date diffiirente, I'une ou I'autre devait Otre fauaae. II ^Uit
dailleure prouv<J que co toaUmcnt avait <t<l- fait longtemps apria 1840. et
oomme tout acte authentique, et aurtout^Ioraque cet aote eat un teaUment. doit
avoir un date oertaine, ainai que I'ordonnanoe de Bloia 1 exige, il eat <5vident quo
le teatament de Kenneth McLennan n'a paa de date cerUine et que pour cetto
raiaon il devraitfltre ddolartf faux.

DcvAi., JoGi Bif Chit. II n'eat paa n^Soeaaaire de oiter beaucoup d'autoritrfa
pour faire voir que o^ teatamenta aont radicalement nula et &uz. Si le notaire
et le t^Smgin Moriaon dtaient appoKSa on t<5moignage et que 1'on demanderait au
notaire ce que lea testateura lui ont diot<5, il aerait oblig<$ d'avouer q.'il n'ea
salt rien. De mCme si Morrison <Stait interrog^ but ce que le notaire a la aux
tesUteura, U admettrait qu'il n'y a rion oom>i8. Cela suiBt pour d6montust que
cea teatamento ne peuvent «tre maintenua, et la Cour^st unanime ^ infirmer le
jngement delaCourSup^rieure. /

Lejagement a ^t^ motive oomme aait: /
LaCour, * * * Consid^rant que d'apr^s Tn^tiole 289 de la coutume de

Fans, qui estlaloi qui r<5git oette calilse. pour rdputet un testament solennel passtf
par un notaire et deux t^moina, U faut qu'il aoit dioW et nomm,J au noUire par
le teatateur, et que Ce teatament lui soit lu et relu/en pnJsenoe du notaire et de»
ttfmoina

;
que cette dict^ne pent avoir lieu danal^ caa oA le notaire, qui pretend

recevoirun teatament, ne eomprend paa le langage da teatateur, et ^alement
que la lecture ordonn^ par la coutume ne peut ^e faire valablement que quand
e testateur eomprend la langue dans laquelle le/ teaUment a 4t6 <Scrit et lui est
In; qu'mterpr^ter autrcment oette disposition nb femit que prescrire, pour cette
dioUJe, et oette lecture. I'accomplisaement de forces vaines, n'ayant auoun objet
utUe et dont romiaaion ne pourrait affecter la Wlidittf du teaUment, et que cette
interpretation non aeulement pervertirait le bui de la loi, mai3 serait en contra-
*cti©a4iirsote de la jurispnidenoe constante et nubile en France et dans ce pava
sous cet article de la coutume : /

Conaid^ranfque lea t^moina appelfe au teaiament pourremplir le but de oette
vocation, qui est de contrfiler, la redaction de 'acte, doivent oojnprendre la langue
dans laqueUe le testament a ^t^ diottf par le tesUteur au noUire et dcrit par ce
dernier, afin dJa'assurer si le teaUment a 4t4 4ont tel qu'il am diottf, et lu tel
quil a 4St<S ^nt, et que la presence de deux tkJmoins qui n'auraient paa cette con-
naisaancenerempliraitpaalebutdelaloi:

j

'
-

Consid^Jrant que4«i teatamenU aigu&i de Ifaux de Kenneth McLennan et de
Catherine McLeod ont«5te wyuapar un noUire qui n'entendait paa la laigue
Wallique le seul idiome oonnn dea tesUteurs^ et ont 4t6 4cnis en francaia, langne
Ignore d eux; que lea diU testamenU n'ont paa par cons&iuent 6t6 dict&di^
rectement par le tcaUteor dana hi langpe dans laqueUe ila t>nt £t4 rfnrif

. ^.j,

UtUanam
•I

Otwar.

V.
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Coram Duval, Juoe en Chbp CA«n^ t n
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No.M.

AMA'ble prevost,
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tr - Appelajit;

AUGUSmPERRAULT,«/a/.^

.
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^
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• Toltln,

meqa'll

Flacfl Jaoquoi-Cartlor, d.ns In, olU< do Mont«?«I. En bdliwant, rapMlaiit « plac<J
«« ...ai«„n dan. la ligno qui ,»<par« Ic-a deux hCrita^., appuyant lo plgn^n aud^„t
portio aur aon propro torrain ot partio aur colui de«\ntitnt%. Cott« malwrn eat H
•luatro <<lagoa ot lo niur du pignon a aoiio poucoH\l',5p«iaaour. L'«pi»|.nt a
pri««!pt pouooa do torrain ohca 1«h intimda, fourniaaVnt luimOmo c« Ju'll Iul
fallait pour oonipldtor I'dpaiaaour dp aon niur.

\ M
Los intioKJa ont to duaa cot aoto uno onipi<5talion dilo part do I'appi) ant ct

' ila ont porU5, oontro lui, uno aotidn m lUnonciation de n,\v«l auon par iLuollo
ilH ont conolu i^ co quo Tappolttnt fut oondamn<$ Ik ddmolirU mur ot & lout Lvor
jCJOd do dommaKOB. , T - "»fWer

IIh alMguaiont «p<Soialomont, qu'lla avaient un possago Vlong du torjaio de
I'appolant pour oommunlquor do la ^uo H h cour do lour mawon^VjSi 4j|a|t |om<e
commo hotoUorio

;
quo co pj^Haajjes avttit cxisUS do tcmpa imiu^morialjot qji'il n'o-

Tait q^uo la largour rigourouscniont ndooasairo pour pormettro aux Voitiirea dy
pasaor

;
(juo Tappolant, en prcnant Bopt pouoesdo torruin aur la lal^^r d<^oo pas-

sago pour y oHBooir son mur, I'arait rondu ai <Stroit quo loa intimda no p^uvaiont
plus y poaor uno porto do oour ot a'on aorvir

;
quo co paaaugo, dovonont inutilo

d<5prdoiait notablomont la valour do lour propridt<5, tandisquo cos sopt poucoa do
terrain n'ajoutaiont rion H la valour do cello do I'appolant.

A cotto_ action, Tappolapt a rdpondu, quo par la loi, il avait lo droit do placoV
Umoittd do I'dpaiaaeur de son mur sur lo terrain do rintimd; quo quoiquo son

.
mur eut seizo pouoos d'dpaissour, il n'on avait pria quo sopt oboi los intim<5s et
qu'on lo fosant, il avait oxorc6 un droit quo la loi lui accordait; quo d'ailloura lo
passage do la propridtd dos intime's (Stait encore asses largo pour pormettro aux

(, plujgrandes voitures d'y passer et qu'il no lour avait oaus<S aucun dominago
Los mtimds, so fondant sur la position relative dos deux hdritages, prdtendaiont

quo lo droit do mitoyennotd.dtait uno servitude quo I'appolant no pouvuit oxer-
cor qu en autant qu'il lui on rdsultait unavantago rdol.et qu'il no lour causait
aucun dommage

;
que dans lo oas aotuoj, I'appolant n'avait aucun intdrflt 4 ex-

ercer cotto servitude et lesintimds un trAs grand & Ten empCcher.
L'appelant invoquait I'artiolo 209 Jo la ooutumo qui oblige los prt»pridtairc»

dans la villo et faubourgs do Paris, ik sdparor lours hdritages ot H oontribucr
i la confection des murs do sdparation juaqu'4 la bauteur do dix pieda ; los ar-
tides 196 et 198, qui permettent & un voisin de bUtir sur un mur do olflture et
sur un mur mitoyen, et I'artiolo 194, qui autoriso un voisin & baUr oontre un
mur non mitoyon en payant la moitid de ce mur.

II invoquait en outre I'opinion unanime des auteura et la jurisprudenoo des
tribunanx, tant en France que oeux du pays, qui ont de tout temps jugd qu'un
propridtaire avait le droit do contraindre son voisin Afournirjusqu'Aneufpouoes
do terrain pour y asseoir la moitid du mur de sdparation entre lenrs hdritages,
jurisprudence reoonnue par les codifioateurs et adoptde dans rartiole 620 duCode'
Civil du Bas-Oanada, qui prdoise la rdgle que I'on suivait autrefois & Paris, en
fixant & neuf pouoea la largeur da terrain que les vobins pouvent exiger pour y
asseoir les mars sdparant lours hdritages, (1)

(1) Desgodets sur I'Ar^, 194, 0. de Paris, p. 123.-Note A. Obs. de Gonpy :".....

!! " ff r""**
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M. lil Juoi Badolet, en prononpantlo ju/omont a fiiit r««,.
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Lo ddfcndour, en plu^Mit spa mur, contro lo gr«J des intim<5q, pour partie aur
lour torr..„, a comaw uoe i.«pidU,iioD, dont ils ont droit do so pWndro parce-
fjuo par lA Jeur pass^o ^sf dlminud do lai^ow a leur grand prdju^ico, sans ndces-
«td Ptisans a^ucun avantag« pour lo ddfondou.;. Quo pour justifior cotto impidta-
tlpn, it faudrmt mohtrer^uno loi expreaso, uoo convontion ontro loa parties ouuno xiC^mM manifesto. Qu'cn loi, uno cloture mitoyonno no pout fitre conver
tio on mur mU.yen sjna nuccssitd, contro lo grd'du.voisin, ot sans que lo ciian-
gcmcnt soit pour le bdnddoe commun et mutuel des propridtaires. Quo dans
\ esp^o rjon do t6ut cela n'existe; ot quo partant e'ost injustement et iUdgale-
inent que lo ddfcndeur a bati sur le terrain des demandeurs.

L-appolantcontcstOcesdiverses propositions etprdtendqu'elles no sont fon-
ddcs ni ciTftfit tri en droit. ^.

IL soutient quo, d'apris la loi en force en co pays, tout propridtaire a droit de
contraindrc ^0.1 vo.sin A fournir la moitid du terrain sur lequcl doit Ctre dri"d unmur mitoyen, pourvu qu'il n'excide pas I'dpaissour do 18 pouces; quo Pcxcddabt
doit C'tro fourni par celui ^es deux voisins pour qui cette dpaisseur .o suffit
pas

;
(juo CO droit pout C-tre cxercd inddpendamment du oonsentement dta voisin

n.C.ra\i,dans lo cas ou ce dernier en 8.wffrirait du prdjudice, et sans Ctre obli-^d
ddtabhr que ceki qui rexerce en retirofa de I'avantage et quo la chose lui est
udcessaire.

Pour soutenir ces prdtentions I'appelapt cito in noinbro d'autoritds que I'on
trouvera au bas de la page 3,de son factum. A ces citations I'on pout ajouter
les suivantcs

:

' J"""*-*

Polhier—Socidtd, NO 202 ct 212. .^

ir, JIarcadd, \o G02.— If, Demolombe, N° G23.
Les extralts des rdgiatrcs de la pr^eotd de Quebec"par Perrault,We 73
Berthelot et Sabourin, et aussi

:

'
»i o

•

The^anadian Extracts, page 4C, pour dtablir que. les articlfes dala couturaede Paris 96et9S,..ta,eatalors(enl772)enforcManslepays;
II Ligaeville N° 500 p 11

>

,

lartoutescesautoritds ilcst clairemont dtabli: qu'en Franco commc
dans ce pay.s, d'apris la loi ancienne eomme d'apris la nioderne, Ic droit recla-md et exercd par I'appelant a toujours dtd roconnu par les trib»naux, et fait iu-
risprudence parnii nou.s.

'

Les codificateurs ont dtd d'avis que ce droit dtait la loi du pays •
ils I'ont sou

mis comme tel i la ldgi.slature qui leura donnd raison en sanctionnant I'article
510 do notre Code Canadien, qui le rcdoanaitcomme dtant la loi existante lors
de sa promulgation.

De leur cotd les intimds ont citd prusieurs autoritds
: (Demolombe Dcmante

Fremy-Ligneville, Solon,) dans la vue d'dtabUr que la facultd de forcer son voi'
Bin A portersur son terrain une partie du mur mitoyen, n'dtait pas un droit gd-
ndral, universel, exigible dans tons les cas, mais seulemcnt accidentel, ddpendabt
des circonstances et exigibles i la discrdtion des tribunaux, suivant quel'exercice
en est plus ou moins avantageux, profitable ou nuisible 4 I'un ou & I'autre des
propridtaires.

Dans cet eflFort les intimds ont ontidremef faiUi; leurs autoritds dtablissent le
princi|.e tel que nous I'avons posd; seulemefit elles vont A dire que vu que I'exer-
^ice du droit en question est dans certains cas restrictif du droit de ^)pridtd,
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il doit comme tous lea droits do ce genre, fltre restreint dans ses justes iimltesct no doit jamais fitre^endaaudeld.

.

"»» "™iw8,

L'«i«tenco du droit une fois ^Ublie, I'^n ne doit payer auoune attention aux.^onsjddratjons d'dquitd et de oonvenanoe iavoquds par les intimd,, lo^i disent^ue 1 appelant en prenant partie de leur terrain, ddtruit leur pJssaT ,'„
fuiun grand dommago,etcela sans avantage pour lui-mfime

D'abord il n'est pas vrai, d'apr^s la preuve, que le passage, dans I'dtat oA 11

Le tdmoignage constate que, quoique plus dtroit ou moins oomnwde qu'aubaravant, cepassage est encor« tris-praticable et suffisant pour les usages ordinalmais en supposant qu'il^ fut autrement, ne peuM,n pas leur dire (auxtt

2

nlclaT •/''•'"' '; '"' Faetua.)-N'esue pas . vous, qui deV:' cnaitro la lo., devioz prdvoir qu'ua jour on pourn.it vous faire la demandeo^iTOUS a 6t faite par I'appelant. alors pourquoi, vous, ou votre aute«r nTt-l Zlaissd ent« la mamn ,qu'il a bfiUe et la ligne de division un espaeesuffisanTpour rencontrer ^entualit^ qui se prdsente aujourd'bui. II a v'uhV^Zmaison quelques Truces plus longue, Tappelant veut en faire autant Ir k«enne; pourquo. -fuser a I'un dW oe que IWre s'est arrogd dellS '

Ma.s pour fajre ressortir dWntage I'injustice des pretentions des intim^sX
1
appelant so.t d^oh, ,1 faudra, cotame de raison, le rebfitir en entier sT«o„propre ^rrain

:
,^it6t que la choa. sera faite, les iiim^s pourtt^e" ,Wpelant A leur odder la mitoyenneW dans ce nouveau mur et d«n« U f^- ^

lequel il sera ddiad; par suite de quoi ils Itrou^erLT avoir i^^^^^^^^^^^^del appelant une partie de .on terrain juste^ent pour ^Ignl^tTeur Fa7mul pas 6te pus- juste et surtout plus Idg^l, lorsqui °ont vu 1Wlant c""fra.sdeconstru.rele mur, de faire aveo lui qubjqu'arrangement aniCZlitm.s a rabr. de I'embarras dans lequel ils prdtenden' se trouper maintenantQuant i la question de savoir sf les quelques p6uces de terJTZV' ,
.St assi l^mur est ou non de quelque valeur ^riSLt ee n"est c?ment pas aux intimds . la decider; I'appelant'rst etdoS le meil""!

ra.n .k^son voisio et que ce droit s'exerce sans indemnity, IirSel„;charges ordinaires de la mitoyennetd; que cette dispositbn Z^ ^^^^^ *"*

^e Jaris est conforme 4 la jurisprildLe ^ce pTs "qre" ^^^^vingt du <k)de iivil ani nnrt/. r.«/u u ^^ '
. ^ *^°'^ "'"q «««»*

Fr<rMt
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Pr*To«t

Fwnnlt

m

de leurs maisons, oours et jardins josqu'A la hautonr aTa; Ti
~

respeotifs des partiea et mitovens entrn ^\\.. n
.™P*'*"o° ^n*™ '«• terrains

ceIuiq«iexercou^droiu4itl^^^^^^^^^ '"'^^ '" -o^»^« '^^

qui est tenue d'eo suppor^r IwX ContZ^^^ T''"""^'
'* ^""'^

reccnaissantarappelaTle droit deTonst^nt^^^^^^^^^^^^^ T.!?"""'
partie sur le terrain des iatimda ot de I'y aaseoir deLfZl !P

^'"'

ainsiViirafait, devient i„„tite d'ap^Trie^X^er'nt^^^^^^^^^^
d examiner les questions soulcvdes entre les parties sur laUrnce «« rins^ffisancedu passage 4es .nt.mds, rett,5oi par I'dreotion de ce pignon. h ZslnZlrale de la lo. faisant ta re ici. les rdolamations parUo^^ros IZ co'nt^
1
cxerc.ce d un droit par elle reconnu

: Con^iddrant eVfin que la courTpreSinstance a mal propos deni. 4 r.ppelant rcxercice de son droit eri?rnd tnant H ddmol^r le pignon en question et d payer des doomages, etqu'i^vaemrrctmal jugd d,ns e jugemeut portant ces condamnation^ sivoir le jC

3

rendu le trente-un.^me jour de d^cembre mU huit cent soixinte-six iTco" "

Sup^rieure. si geant . Montrdal. a infimi. et infimie, cassd et cas^'^ jug"ment et faisunt ce que le premier juge aurait da faire, a d^bout^ et d^uteTsint^mjs de leur action avec ddpens faits devant les deux cours.

n n • ^^ ^. ^*'J"S«"«°*<^elaCourinftrieureinfini)e.
Z?onon,Z)orio» (fc Geo/rioB, pour I'appelapt.

Je«rf e< ArcAamiaM^/, pour les intim«Js.

(V. P. w. D. *s, B.)

SUPERIOR COURT, 1869.

MONTREAL, 20th APRIL, 1869.
No. 612.

FuIUm vs. Stevenson et al.

Coram Beacdbt, J.

jury to owdlt, name iu.d «p„t.Uoi. «.d bwS totoSn^ "ta^Z/?^™"'
"'"•

848, Code deprocedure.
""""gui uwo ttMgMce, to triable by Jury nnder art.

^
The action was brought to recover damages for illegal and malicious attach-

ment, " injury to credit, name and reputation, etc."
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The word "orodltor" in iho RngHgli BankmpJoy Km of 1849, tee.l 12, haii laiclj
undergone construction in «ho T'ourl, oJC. P. in i^^ngland in the ooae of PiiilliD*
TP. Poland, 1{. T. 1865, I I. n. 206 (C. P.), ond Vfood/agoinHt Do Matlo-i, 1 L.
R. Ex. 91, M.Torui 1805. Willcs, J., in IiIh judgmcnyjsays : " Doon iimenD any
" creditor for any dcbl 7 Or tiocs it mean n creditor Who can come in under the
"Bankruptcy and have iho benefit of'ity; I apprchenyi that the latter is tlw true
" eonetruction. The rule is clear that gonerul word/ are to bo consiruod gener-
" ally unless there is something in the \el which shows that such was noithein-
'

'
tention of the Legislature. But it is clear, ali-o, rtiat general words arc to bo re"

" strained to the matter with which the Act is dotfling ; and if it be dealing with
some particular species only, the general words/must bo limited to that species
"except when it can be shown to be dealing wi/h something larger." Now if tho
word " creditor " in this Aqt is to be held to iJm " every person to whom thfrde-
''fendant is liable whether prfinarily or secondarily, and whether as principal or
" surety," I can see no reason for restricting/the meaning, but rather fov making
application of it in its most oxtcnsivo sen8C,lo that any eroditoK can come within
its teriiis and make use of its provi^ons, and'that it means " any creditor fo- any
debt i '; and proceedings in insolvency x^Ulr our statute of 1 864 arc not'adopted
like an ordinary suit, commenced by/prj/ecoaiugs under tho Absconding Debt-
ors Act, or by bailable process, for the sole benefit of a plaintifir prosecuting in his
own behalf and upon'his own claim ; bu/ as proceedings under the winding-up
Acts and Bankruptcy proceedings in Ei/gland may bo prosecuted, tn well for the .

petitionrtg creditor as for tho benefit, of tlie body of creditors at large., Were it
not for the peculiar eonstruption to M placed upon thewori^ '' creditorj" and the
peculiar provisions and wording of tl/c 7tb subsection of the 3rd section! there is
abundance of authority for tho defoddanfs contention here, that tho debt must
be duo before the creditor can nUke any application to place the estate of a
^ebtor in compuKsory liquidation ; /amongst others "are the cases of Richmond vs
Heapy et al, 1 Stark. 203 ; Prico/vs. Noxon, 5 Taunt. 338, under the old Bant
rupt Act m England

; but the ca^es of Simpson vs. Sykes, C. M. & S 295 • Starly
vs. Barns, 7 East 436; and exR/.rte Donthat, 4 Barn. & Al. 67 ^and in re John
Charles, a Bankrupt, 14 East isl7 ; Exparte Hawthorn, Mont. 132 ; Auckland vs

"

Newsome l>unt. 477, 1 Cfmp. 474, are authorities tho other way, see also -

Archbold B Bankruptcy .Law,/lO Ed. 89.

_
I am therefore disposed to^think that this Insolvent Act was intended more

l«lly to prevent frauds by ^ebtors upon creditors, and to make it more difficult
tor them so to dispose ef th/ir property, as that it should be placed beyond the
reach oftheir creditors, wyen the time might come for it to be sought after by a
Sheriff's Officer. If they^th subsection bears any other construction than the
one I have^iven it, all ^hat a fraudulently disposed debtor would have to do

"

r"l u? ^ ^"' his oredi^rs to accept promissory notes for short periods for all
the debts he owes, then /sell allhis property, put the money in his pocket and set

fl nT *!. f'vT
'""*««'''»"« he liked, as many a man has done hereto-

fore.
, Under the Tthiubsectionin Upper Canada I think all the creditor has todo 18 by affidayit to sl^ow to the satisfaction of the judge^that he is a creditor of

• «e
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,,
Btolcd in ,.efcnd«nt'H petition.

""* ^''' ""^ ~'""'' '«»'»''! •

As to the 4t:i rojwou, I am cohfinod ourirplv f^ »).« „fflj v «
attaohmont issued on t\L one hand ILTTn "'' '*P*"' *'''*''' *''• '

•nfa petition, support "i i" li*!
'''\*|'''S''^'«- contained in the defend-

4ho other hand.
"^'^ ^'^ •"" """ "^^^"'^ »"««^^h-d ^ it. oa

.o™e oth'r evidcncrrlistS hTL: :"^:^'''"'' '''=" ' """"''» ''-« ''«<»
'

afford. The conoludirwl, of theX ^''k
''' """^ "'^''""*^ ""*» ^'^^

and cioternune th pftiZ ,„ '! "''"'''"" '•"'"'" *'">* ^ «'-"'<i h"''

evidence adduced beCr thVon
"^ '"""""' ""' ""''«"-•"> 'o »•>«

Kvidcnce dehors the affi.lavits and the or>tition , Jth« •

^ion. s..o..Id have b.«„ adduced on both side rjo^^ thrairr
''
t"^'vpucy ,.i.d the other to an.wPr it • J„ !.« k .

''^"*^ "<'* o*^'""®!-

^^ rcvie. the ground^ ::IVl ; Ve affit^^^^ ^ '" "^ '"^'^«"
'

r^fcoedings, «, thai ,,ho nefendant's petittu a'dannr •
'"'"*"''"" '^ '^"^

foil to the ground. ,

'"'" P^*'''°" ""^ «PP'"'»t'On upon the facts uiust

HufuM Pctern L-ce, the plaintiff's agPut, swore Ist th^ /K« r ^ .
-d^^poHCd of the greater narl of hi, ^fc„»» i

'
*''e "<^f'"ad'«nf had

was .ttetopting^ r^rShis LI a„^ T'"'-"; "1 ''"'' '^^"'P^-^. «-">

with i»tenL'^ridrXir^^^^^^^ «'"!'; ''^a^el p™„.r.y,

2nd. That l« called upon thelfend„„t o„r7th M ,
7'" '^^^'^'- -

*he defendant the priee Ke askrfo. hi, f ?''!!' ^""^ P'*''^'' '« S^'*
fendanZuld alloj Te pL^t ff t e ll^^^orT'

'''""' ^""'''^ *"« '^-

tothis/;posaIthe.:efendant LwI^H I wJl ..^'""r''^
notes, and that

great Iphosis on the yo«fo^^^^^^^^
^T'" -" "y ^arn. to y^^.'- p««ing

a?h^ 2nd, Hir.. Barley Smith swore, Ist, that the defendant had benn r..

n.
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Homo tinio ondonvourinK Bocrotly to di.po-o of h In form and pcMonol proport,
with intent to defraud his orcditf.ni, and fho plaintiff in particular, ofl.iH ju«t
due«, nnd believed fmthor, that ho wuh about to abscond to tho United States
with tho iiko intent (I oboorvc, however, ho (jnvo no rooron for his belief) ; and
2nd, that tho dolcndanthad offored to h«II his f.iriu to Leslie Poaroo, J«,ueH
Pound, and other porwoH, and hud re,j,„HttU (hvm to ke^p U mret ond aay
nolhioK about his offerinfr tho Humo for Bale.

Tho ..fR.lHvit8 of Mr. Ilorton 1 .lo not rei?nrd aH anything but hearsay «nd
belief, which arc inadnuHwhlo an evidcnoo to Hupport tho .ittaohmont, so that it
renlly restH upon thpso of Hufus Pi)tcrH Luce and Iliruin Hurley Smith. Theso
afRduvifs arc not alto;iethcr eonfradietcd in tho defendanffl paition, for ho adniitn
he h»s Hold or disposed of «.»,< of his pei>nnul property, but that ho 8lill owns »
g«.od deal of it (10 tho valu.. of S-lOO), and his farm, which ho says he stilfowns
but deijieH tho motives of HcllioK it fo bo for the purpo'soof defeatinK or defraud'
injr the plaintiff, or to ubf^cond to tho United States, or to defraud or defeat his
creditors, llo admits also, that he offered to sell his farm to Leslie Pcaroe, and
other person-., and insists that ho had a per/ect ri-ht to do so, and to ask tliem,
US ho says he did a»k them, to keep hU »j/h- »een(, but ho docs not explain why
he did so.

I must say, that I am not at all satL-Ged with tho way in which tho facta of
the case arc left in my hands for decision under this iHJiilion,—because, as I havo
already said, I should have been lurnished with evidence in support of the plain-
tiff's alIci,'ation, and of those in tfie defendant's petition, whereby I mij^ht bo
enabled sati.^factorily to decide in point of fuct as well as of law, whether or not
tho defendant's esfuto has become subject to compulsory lifuridation ; as it is,

there is the evidence furnished by thcuffidavit of a person, oppflrently uncoii'
nccted by interest with the plaintiff's claim, whereby it was shewn to my satis,

action, that the plaintiff is a creditor of the dofendantin upwards of «200, and
by the jjffidavits of two credible persons, also unconnecttd by interest, who
showed such facts and circumstances as satisfied me at the time that tho defend-
ant was insolvent within the meanin-j; of the Act on the one hand, and tho
unsupported a^davit of tho defendant on the other. /

I am not, therefore,' in a position to detcrmino tho petition, upon tho facts

favourably to tho defendant, because I have heard no evidence of a competent
witness upon the matter, other than the aflBdavits upon which tho fiat for the
attachment was granted. «

The petition was thereupon dismissed without costs.

Tho defendant appealed to reviselhe decision of the judge, and that it might
be dtSclarcd his estate was not, under thccircunistanocs set forth in the aflBdavits

on which the nttahment was granted, subject to compulsory liquidation; and
that all proceedings therein might beset aside, witli costs to be paid by the plain-,
tiff, and that all the defendant's property and rights'|inight be re-invested in

*

him, in same manner as if the attachment had not heol ssued. /

A. Wilson, J.—The question is one of novelty with us, andit is of great
consequence it should be settled, both as respects debtors and creditors.

If our Insolvent Act is expressed, and is tobe construed in the same way^^
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aa tho Knglinh Bankruptcy AoU, the policy of botl! buiii^ alike, tho dc^Uion ap-
pealed rroin niunt alatidi

Before tho paMlnKoftho KokUhIi Statute 7 O.o. 1. oh. 31, none but oroditora
whoso ilobta wore duo nt llio tiino of the act of b-mkruotoy oonnaittod wore en-
titled to prove for their dobtM, «r to l.« petitioning croditorn for tlio oouiiniwiion

:

TuH,/ \.Sp,irh'» (2 Ld. Hay. 1649.)
The 7(i'oo. 1., ch. .'M, enabled ero(i|tor^ who bad K-ourify in writing to provo

• for tlioir debt^ though not duo when. Hie bmkruptey waaoomnutted, but it pre-
eluded fluch oreditorH from b^jinj? potitioniiiir croditom.
By the 6 (loo. II., oh. 3l». «to. 22, this .Kiubility wan rmiovo.l. and under it

tho oaHo Ex parte Douthul (4 B. & A. (i7) was dcoido I.

The fltafuto of Geo. II. was conKnol to orolitorn who bad w-ourity in writing
for their debts. If the cro.liJor, thorcfi.re, bad u debt f..r goods sold and doliver-
«J, wluch was not duo, but no agroc^nont or note in writin-.? for tho amount pay,
able afc

a certain time, lie oould not prove in lospcot of Huoh debt: lIonkinB v.
Duperoy (9. East. 498) ; Prnr v NUo„ (6 Taunt. .•{38.)

The 6 Geo. iV., eh. 10, wo. 15, enabled ev.'ry creditor wIioho debt waa not
duo at tho timo of tho bankruptcy ooiiim;>tel, to prove his debt, or petition for
a commission, whether be bid a stourity in writing or not for his debt, and tho
12 & 13 Vie., ch. 106^ bcc. 91, is to the name effect.

Tho question then, is, doca our In.solvoncy Act poilnit a porson, whoso debt is
not yet duo, to n^ako his debtor on insolvent in respect of that debt ?

Thia power can only bo exorcised, if expressly or by plain implication it haa
been conferred on the creditor, f .r without it bo can have no sucli.powor.

It IS quite clear that debts not due may be proved against the estate by' the
direct binsuago of tho statute, and this goes far to csfiblish tho right to com-
nicncc proceedings for them ; for, ac siid by^Abbott, C. J., in 4 B. k C. Jl, in
relation to the 7 Geo. I., cli. 31, and the 5 Geo. 1 f;,«h..3(), and some years bc&ro
the 6 Geo. IV. was passed, " No disiinelioo can now be 'taken between a prov-
able debt and thfit of the petitioning ereditor."

Tho different parts of the Act of 18(i4, which apply to thc7,uc8tion, arc the
following: Sec. 2 requires the jKirson nuiking a voluntary assignment to rfxhibt
a statement to the crdditois showing, among other things, the amount duo to
each " distinguishing between tli.,so amounts which uro actutJIy overdue and
those whioh have not become duo at tho d.ite of sucli meeting."
Tho form B in tho schedule shewa the distinction made" not as to direct

liabilities, which is strange, but as to indirect liabilities, maturin- bi^'ore and
after tho day fixed for the first mectiig of creditors.

^^

Tho l(>rmof oath of tho insolvent immediately, following this Bohedulo atates,
"Hiat all the abovc-jpcntioned liubilitioi ar : honestly (i«^ by mo, and that none
of them were preatod or have bojn increased with the intention of giving to the
creditor theraof any udvantagp either in voting at meeting, of creditors or in
ranking on mg estate.

Sec. 2, sub-sec. 3, also refers to diioct liabiiitios then actuaUg ooerdue : on such
latter securities the creditor may >oto, Lut not on indirect li.bilitiea which aretT^
not due. ^

K<Mf»'-

^

I'-i'
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VMM Bj^ Mc. a, •u|]/-iK«ci. A, c, I, a (irodltor whom debt in not rtu«» may bo injured
and under. Hum iio mny stlfto, in ro^|hrol of his imina|iirod iott, 4 „iiiio of in'

I iolvcncy *hio.. nffiotn hiiu iNiuuliy with 1, croditoi having a uluiui «yoii is pant
due.

™

Th« nflldavil ilio ort^iJor hii- to make, by tlio tbrii, ^Ivon nndpi Hub-wi 7
when heapidiofl Toi ^ warru|t .i«ain^l lii.i .lcbu.r, in tlii, • iho .Icfcndaar i« in-'
dcbtod to the plaintiff" in n pirticula- suti., utatinp the value of tht .lobt, and
to the bcM ofUho croditor'H bt;liof, thai the dofcndnni « imwlvont within tliJ
moaning oftlio Act, and ho** rendered liimwlf liable fo have his oiitato pUcod in
compuliwry liquidation. The VUi sub-ncc. doen not uao the phra«col(^y that the
dcfcndonl i. iud,bt,;l to the nlalntiff^ whiol, the ibrui <lo<fi, but thai the pluintilf

"

ii a cr&Uto, of the iniwlvoy; no tloijibi vory^ffcrent l«n;^ua^'e
, but the Htai,.

mcnt thai the tin«olvenl .* imUteilj miy bo read by thfl light of the statute
irhioh in effect makes an undue rtobf u bo due, and Ho'khit jwrty ihUrUe^/J^V
Iho purpoTO of the Act. »

^
.«'

By wc. 6, sub-m!e..2, " all ,icbts due ,v„l ,H,j,„ble by tuc Inwlvont «i iheti^^
of the execution oft. deed of asMi«nMienl, or oi the time of the Ihhuo o.". tvril qtT
ottoohnicnl under this act, and all dobt»« I'ue, but uoi t\e,. >,rt,u,UifiH,ynbh, «ub- *

jcct. to such rebate of intcro8t as may be ioasonnble, siiull have (ho righr lo rank
upon the estate of the ioHolvcnt." \

• By see. 9, sub-see. 3, the oonaoni in writlnfik the proportion of oraditors
apcoificd to the discharge of u debtor «' absolutely frbes and (iischaYRos hiui from
all liabilities whatsoever [cxocpl tliosl' hcroinaftflr cxociptod] ej:u^ug<HH$i hin
and provtiible agnintt kUettiU:; wh>lh,:r Hudi d- bfbeexijiblc o]^ at tho time
of bis insolvency, ond. whether .iircci or indircci^" "oJ, Wy, thewohl cmi.W
by sec. 12, 8u!.-8ce^, shall bo held 10 moan "•fcy~p«a9„ .0 who.,> the insol
vent 18 liable," wncthcr primarily or accondarily.Vnd/whotlter an priuoipal or ,

surety. '

f\

'

.

The respondent was certainly a creditor ofti^the an^llanl at the time when-
these proceedings were taken : ho had a difcot and primary liability against him •

"

his claim was due under sec. 2 ai/d the oatl. to Form B, and .indcr hcc. 6, sub-sec.
2

;
although aceording to sec. 2, .^ol uctually overdue, 0- according U) see. 6,

sub-see. 2, not then actudlln payoble, or according/to see. 9, sub-see. 3, whether
txlgibk or not

:
and such a debt he would be bar/ed by the discharge under the

last mentioned section from evef enforcing againsi the appellant, because by that
section, and also by sec. 5, sub-fico. 2, it was prbvcoblo against and entitled to
rank upon the estate of the insolvent. /

^^
The consideration of these enactments of the^ statute leads us to the oonclusion

that our Insolvent Act must in this respect 1^ construed as the Bankrupt Acts
are in England, and that a creditor having an immaturcd debt mayeommenoo
proceedings against his debtor, who is insolvent, in like manner oa he might have
doijo if his debt had been otcrdue ai the time, although there iirno direct en-
abling chtuse to this effect in the statute, as there is in the Knglisa Acts.
The right cxiste. by virtue of his position as a creditor, and to prove ni the

exercise of this right would rt^uire * disqualifying clause such as waa originall,
contained in the Act of 7 Geo. I, oh. .{1.

' ^ '
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••'lio tTcunenl iaiKo nfldavU of the croclitor boforo alluded to, thai tlio In-
•oltrol i» iutff4,lf,t 10 hint, iiiumI bo coimtnivd avoordin.^ to tlio Knliornl ttmor
•ff.ct ond purpoHO or the atatuto; and by iliu Act tlio inaolvont U lnd«b<«d to
lilm. The oiprcaaion cannot, then, b« kuid to bo inconaialont with the purviuw
nu intent of iho Act.

(Indci Ihq wordN " all uobtaowinRoi nccruinR," thnlwhieh \n ,hh!tum in pre-
tenti, ihoHKh lolvtml,,,., iu/,>u,ro, in attnohnblti : Jom, v. t'liumimh (K U &
K. «3) ; Drrun y. JoKn»% 0, «. N. H. 420.)

'•'ho oaaon rolorrcd to by tho loomed judKo in tho Court below, of h. R. I.
I' 'JfM, and \,. H. 1 Kxch. 200, Miow that the word .m/iVo, na uacd In tho
Unnkiupt Acta ia not applied to nil persona wh<. arc ore.litora

; thiil it dooa not
apply to .. porfon who recovered judnnieni for n debt contmct«:d aftor tho dobtor

'

became If bankrupt, but to n creditor '< who c,.n cou.o in under tho bankruptcy
and have tho iH'neHt of it. wluthci hiR oiuini Imj Htriotly a debt or not."
The judgincnl of tho lonrneil Jud^ of the CToiinty Court hoa bc<!n very oaro-

iully prepared, and ja fully and HOtiiiluetorily auHtainod by hia rtaaonlnjr.
Ah to tho ineritH,—the appliontion to hnvo tho proceedinKa act aaido, bcoouao

he reapondont wan not in fuet innolvent, or nmennbfc to tho Act ; wo think that
evidence of the facta contnincd in Iho petition miKht Imvo boon and may atill be
admitted

;
ond, no doubt, where tho effect of auoh proceed iORa ia to accelerate tho

pnymeni of a debt but lately contracted, by aoverul yearn, they ahould bo looked
upon with that natural de^jrco of auKpicion which ao grout on odvantoKO to the
creditoi unavoidably orcntoa. ^\Vo oro of opinion tho appeal nmat bo diaollowod,
eieeptini? that tho uebtor ahould bo allowed n furtlior timo to austain tho allogo-
tiona of hi.j petition, if lib con; uimn which the Iciirllcd Judge, oftcr hcoring
*hc testimony on both nides, legally advanced and adiiiisHiblo, will of course pro-
nounce hia own opinion. Wo nliould not probably require tliia to be done in on
©rdinory case

; but in ao unuauql and peculiar » one na tliia la, and the -debtor not
owing more than about «100 beyond thia croditor'a debt, and halving oppor-
ontly Quite a large property in posseasion, tho very fuUcat opportuni^ ahould be
offered to the debtor toacrutiniio the proceedinga of a creditor, whosoVntoroat ia

80 obvioubly opposed to tho delay of wuitinft for hia debt until it is du^ond is .

no plainly benefited by onticipatiiig, ifhp can, the long day of poyment he
' agreed to give. \

,

ilule di^allowint; tho nppal, exceptinJijliot the debtor bo allowed a further
day, to be named by the Judgoof tho Coitnty (!ourt, to support his petition by

'

evidence, if no con, and that the parties bo then reheard therein on tho merits
;

and on tho whole, without costs, if the residuary proceedings bo finolly set aside
by the learned Judge below; but if they arc directed to stand on such rflbear-
ing, the whole costs should be ccsta against tho estate.

Utrett, foi the oppcllnut.

Jlarruon, Q.C., for the rc!>pondcnt.

(J. K.)

lfaM«
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MOMTnilAL, KhN JANUARY. im$.

a,r,m MONIIKIRT, J., HlllTIIRM>T. J.. llRAUnilT, A.J.

'.. Ma. IftT.

twl.-mi \U Mi. hM b^ MIM it M*i..H-. pr*.r lo • fln.I j„.|,m«.. ••HIr. dl.

"•™";'''''«'''''«'»'''»'«P"'l«-<»f«.b«.lnln,hU.«...«»«mlh.opp«.l,.p.,,,.
IUojH.|.,u otlho COM nro •ufliaiciitljr -tiiUd iu (|,o fiictuiu .ubiiiitudb*

plaiolilfii,
^

'

Morn$, J. L., of oouimcl fiir Iho pliiiniiffii :—
Thin i» . p«iitory «c.i„„, brouKhl in 1861). by .bo plalnliffi to neom (Vomth*

d«r»>ndnnt tbo K«Mt bolf «f tbo lot nu.„»Kr olcven in ib« third miiKO of the
towoMupof WollcHtow..,, of which the ,,l,.ln»iff. n||,-,ird thcmwlTM to bo lb*

P'T ?7 '"/T"" "f « "hmirTiitlo of dttU, tlio 24.h May, I8.J0.Tho
. cfondani apiHMircd by hi. AHormy, 0. S. Carter, k.uiro, and picodca

ou\y ati,J,HMeau/oHdfn/iitt.

Tho oa><e wan inwribcd on the role d.i. cnr,M<>fc., but btforo any witnc»o»

^

wore ciiuHincd it w»a di«coforc.| lh„t through mim error in tho iniitruotion*
. .

Whicli hud been nirniMvd U, .ho Attorney who inntituU-d tho notion, .ho po««,».
•10.1 of .ho wrooK lot had been deninnded from tho derondaiit. who held tho Kwt
hjilf ofnun.bcr Mi>/w., (not f/rmi) in tlie third rango of WoUbittown. li
therefore boean.e ncec^ary for tho pJaintifTK to o,„end tluir declaration, bufc
before (t wua ,,oHMblo to n.nko an nppliealion to the court for that purpose,
the dofondant'a Attorney, al.h«u;ih no.iQed of tho ph.intirt.V intention, inM«ted

•
on their cn.,uC.to being clo.He.l, un.l ul«) M,^crilK..d ihe cu-ic for hourinK upon tho
uierttH.

"^

Ori tho ««tcenth day of Mareh, 1 8.M , tho pluintifi. applied for leave to an.cnd
their declaration by i„«.. ting the word l^irtem in tho place of •< cloven," wherever

.
tho description of the property oluin.ed ovcurnd, which application waa granted

• ?Lm,"^T*
''*'''"*'^''' ^""'"'*^' ''""'"'' """ '^''"° ""^" •'•« »-'»> of *.ptcn.ber

IHbA when the defcudanfa oos.m, payable incase tho amendiuont was madi-!
waa taxed at $40.24.

-On the 28lh Novcn.bcr, 1862, before any an.endu.cnt was made, tho plaintiff,
and defend..nt settled the ca«e, and tho d. fendant, by deed cxecutod"beforo "

^ohnaon, H.V., porchascd from tho pluintiffa Iho Kaat half of lot number thirteen
in the third range of WolfcMown, for tho very moderate price of $260, payab lo
in inatolmenta, and agreed thereby to pay all costs incurred on both sides. Th«
clause relating to tho payment of costs is as foflows : " S'obligo do plusle dit
acqudreur do payer 4 dcmande tous les frais tant do la dcmande qao de la d<J.

.
ftnso encourues en uno ccrtaine action & lui intcnt<5o par la dite Banque en •

d<Jgucrp.8soment ou autrcment il y a diux 4 trois ansdcf.nt la Cour Sup<5ricur» 7du l^iatnct de Saint Francois, le dit acqu<Jreur s'obligcant do payer les dits frai»



puMf^tm,

^^^^^^

M-y. 18«3, w«. di.„.i...J. Th« pl„|„.i«i, r,l,.d an ...««,,ti«„ ,„ thU jud«.

which 'h.7i
, uriuid b^ hi r"" '.''. "T'

•'"
'

•'•^ '^ «"^ '»''^-

rorfdtcd. On tho k^ a ortj;' J^^^^^^^^

^k t to ..„cnd .hould bo deoLred

WM inwribcd for final hoarinir in M»fc itwa
""'«"»«>• Krantcd. I ho caao

•ction, and to recover from thorn hin cooia >l.»».i» j„»i. •
P"»intin»

which m eflcct dochrc, that a party en„.od in HM,^.». .,^„, ,^7!!'

i»0.
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settle a Bu,t.f,tl.out the oonsont of his attorney ad {item, in ho fiii^tw' respects
the costs of jction, and tliat tlie attorney, notwithstanding such souWont, and
the consequent rcyooation of his mandate, may continue tl.o suit in the natuo of

. Ills dicnt for the purpose of obtaining his co«t* from the opposite party,
The plaintiffs rcsiM-ctfully submit that this is unsustainabii as a le-al proposi-

tion, and that on the contrary the party in the dauso has an undoubted ri-ht at
any time prior to tfce renderins of a final judgment by which distraction ik^/rau
18 awarded to the attorney, to settle, compronuse or transact witli respect to all
matters in dispute in the cause,- including the co8tB.

Thdolient has at all times a right to revoke the power which he has entrusted
fo his Attorney, either direttly b^ a formal revocatio,., or indirectly by a settle-
ment ofUhe suit. " Le mandiit peut 6tre revoque en touts etat de cause. Le
mandantW doit au inandiriairo aucuno explication, et ce dernier ne saurait
eleverde Jtontroverse poui/prouver que la rdvoqation est intempestive, injustfi^-
capricieusoWu dictde pa/rerreur et la 'jjol^re. La volontd du mundaufc est sou-
vel'aine." !^'roplong, Mandant, No. 705. " Le mandat ad litem &mtJinitam
soitpar unjugement d^finitif, soit par une transaction, soit par unddsistcmAtpur

.
et simple de la demi^de que la partie a donnee, ou par un acquiescement A oelltf
qu'on a donnde centre elle." Pothier, mandat, No. 143.

All contracts haVing a tendency to put an end to litigation have aUfiys been
looked upon wityfavor. " La transaction a toujours dt<S vue avec favour; telle-
ment que les loi-Vreconnaissent cp elle une autoritd qui doit St re respeetde i I'ogal
desjugements. ^a prohibition de transiger estodieuse." Troplong, Transactions
No. 2. «; Tout acte qui tend ii la terminaison d'un procds, a toujours 6t6, et doit
toujours gtre rtgarde d'un ceil' favorable par les cours de justice. C'est pour eela

^
q e dans tons les temps, Ton a facilitd les transactions sur proc6s. Ces transactions
Be font le plus souvent par acte extra judiciaire. Les parties n'ont pas besoin,
ppur adopter cette voie, de I'assistanee ou du consentement de leurs procureurs
ad Htm. Par la transaction le mandat du procureur pr^end fin, de mgme que
par une rdvocation formelle; mais pour que la transaction, comme la rdvooation,
produise cet effet; il te faut pas que le procureur soit laissd dans I'ignoranoe d^
I'acte de son client, autrcment toute procedure qu'il aurait pu ftire dans cette
ignorance serait a I'abri de la critique. La transaction extra judiciaire fcntraine
necesoairement un ddsistement du litige." Lafontaine, C.J.^in Ryan vs. Ward,
6 L. C. Reports, p. 212, to which case the, plain tifisparticjilarly refer, as con-
taining ft full discussion of the subject. " L'avoeat et procureur a des fonctions
ministerielles i remplif, tant qu'il sotient dans les limiles de ces fonctions, il

doit Stre sou teiiu, mais non (^uand il lea ftanqhit. Le mandat est ufl eontrat
fait uniqucmcnt dans I'intergt du mandant, etquandnse. mandant fail oonnaitro
ea volontd de se deaister d'une demande judiciaire, soit par I'oigane desOh m°an-
dataire ou procureur, ou do toute autre Iftanidre, la Cour est tenue d'acoueillir
ce dfoislement.^ La question de ddpens entre lui et son procureur ue pent avoit
aucun poids en cette circonstance, quanta la partie'adverse." Badgley, J., in
Baitie case.

ho long as no fin^ judgment lias' been rendcre*ty which distraction de/rait
bas been awarded to the attorney he cannot oppose any settlement which his

m.

tis,
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clieptj thinks proper to make, and thiH twems occcwwrily to result from thd dcfio-

itiohai of dittraction given bj the best authors. «' Jift distraction csi nn trans-
port queJo client au profit (tc qiii lejugemtul ett rri-du, est cens^ faii« A son
procMreiir do la crdance (ju'il acquicrt centre la partie itoiidninniSo auj. dopens."
Pettier, Mnndat, No. 135. " f;'est unc dcinnnde formic par nn orooureu' aux
fins (»o toucher scs frais et salaircs sui lcsd^pen« adjugis0, sa /^wj-.te/ooimne
les ajfcdht nvnncds poiir clle." Guyot, Repertoire Vo. Distraction, p. IMl «' 0>t

^ appcHo distraction de dopens, I'nttribution ou application npdciale faitCvpiiJ- jus-
tice, au profit d'un procurcur, dcs d^pcns auxquels unc partie « ite co:idii>a»ie .

cnverslo client do cc procurcur." Nouveau Doninart, Vo. Distraction, p. 643.
Even a judjjmenta>?arding(listraction°(o the attorney dons not prevent the client

from trunsactins as to the costs, if tiie jiid<j;mcni has been appeidcd ironrand too
appeal is still ponding'. " II piitaj^o la distraction mdine obtenue n'n cc oflFet

que dans le oas oil la condainnationtte ddpcns » ete uronohcee pa» un jugem^nt
en dernier rcssort. Si elle I'a <Ste par un promio' jugcnioni,doni In partie ooo-
damn^e a appel*, I'effct de la cqndamnation se trouvani alors suspondue par
I'appeJ, on tient qu^ les parties peuvcnl transiger, sans (jue le proouroH>- 8>i profit
duquci In distraction a et6 prononcde puisse s'y i^pposor. On Droouren- pui a
obtenu a^Hou profit une disti-action^ de d^ns ne dcvienl pas p(Kl>- cela partie

^
dans la cause. ?<ou action est suspendue par Tappel <le la sentence qui ?, pro-
nonc^ la distraction, sentence qui est 8ulK>rdonnde au sort «le coi appel : ck. de
memequ'elle est tons les jours aDeantie pair,.l*infinniftion de la sentence, elle

peu I'etre aussi par une transnctibn sur J'appeC Ilscirait bien malhourcus quo
les parties ue pussenl transiger sur Icnr jdiffiSrcnds, parce qu'il plairai^ au pro-
cureur qui aurail obtenu la di-straotion ^ite ses irais, de s^ opposer «i de faire
revivre I'appel." Nouveau Denisart, Vo."l|istraction p. 544-5.

l<i this case no aWard of distraction w^as made in favor of Mr. Carte* uk» to
the time of the final judgment. The aniendmeni neve- was ajado, and no costs
therefore ever became payable upon it. The plainliflFs are ai a loss to understand

'

why^he defendant's attorney should have taken the proceedings in this cause
which he has done, inasmucli ns the defeijdani was at the time battled with
the plaintiffs, and still is, perfectly solvent and abundantly able to pay his attorney
the amount due him for costs' in the cause, and would no doubl have done so
long since, bad the proper mchns been adopted to obtain that end.
The plaintife respectfully submit thai the judgment of the iSuperior C'ouri at

Sherbrooke is erroneous, and must be reversed with costs.

MoNDEMT,^!^—-Thisis an appeal ftom a judgment rendered by the 'superior

Court, Districts ©f St. t'rnncis (.Short,.!.), on the 26t;. May, 1868, dismissing
plaintiffs' action .tid condemning plaintiffs to; pay the costs to C. S. Cartw, the
defendant's attorney, £i would appear IhaC^y reason of certain errors in the
plaintiffij' dedara^n, the defendant was entitled, lo have liie ajtion dismissed ,
with (josts, .vt prayed for in his pleas. A motion was made on behalf of the
plaintiffs, to be permitted to amend their declaration, but no amondmcni was
made. The parties having come to nn arrangemant, and the defendanijbaving
obliged himself therein and thereby to pay all the costs, there was, of ^rse, '

an end to the prods. Thai, was r matter between the parties, i^ .i.';. cn..ld not -

Tha
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I

*M.bS B.nk ^ controlled by the attornevfl of cither of tlusm Tf i« « IZ
~ ~

most remarkable and most objectionable part of the jud-^monn hT'-

Bebthelot, J., and BbAudrv, A. J., concurred.

i?;^cA.V«fe^or7a.e, for plaintiff,. " ' / Judg«nent^ reversed.

•7. Z. Morris, Counsel.
,

AWwarrfttirter, ^.a, for defendant
(J. L. M.) \. .

COURT OF REVIEW.
MONTREAL, 25th NOVEMBER, 1868.

„
Corkm MoNDELET, J., Berthelot, J., and Tobrance, J.

No. 2239. *

Grange vt. Benning.
H«D :^Th«t.n.cUonIle.to^,ovepdamago. forbr8achofprombe;f«,r,,,ge.

Th! .'•Tr;/"*'""^^'"'
•^^'^^^^ damages for breach of promise of mirria.»cThepla.„t.ff, Mury Sophia Grange, alleged an engagement on tre parTof The

L:: I r^.'"'
'" "'';' ^ ?"^' the engagLent and therSa oftdefendant to keep h,s promise. The plaintiff further alleged : u That the fact

June ifi ' ^^ f
""* ""•* ^ '^'''""''^'* «»" " "^^-t »h« »id 3rd day ofJune last, was publicly known, as well as the fact that it .was to take IZllcxab^ut the said 3rd dayefJune;^dthatshe.the«,^ntiffX

ary arrangements and preparations on her part tt^Sbr, aid that by reaTofthe refusa ofthe said defendant to marry her. the plaintiff, as he had pZseda«d undertaken, sheathe plaintiff, hath been g^i^voLywoinded inherSn^and hath moreover been greatly injured in her good bame .nd reputato^ an^

The defendant demurred to theaction, maintaining, among otfeer^hir^^h,^
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under tho Code there is no riglit of action for breach of promise of marriage

:

thatsucb-^ction is contrary to law and morality, as tending to restrict fL
dom of marriage; that tho only action to which broach of promise could give
rise was tho action in mmmjmt, for pecuniary loss occasioned thereby That
theplumtiff di^not specify any actual Io.s, but relied only on the promise of
marriage. r ™"
^m demurrer was dismissed by the Superior Court (ToauANCB, J.,) on tho
30th October 1868. and the defendant thereupon inscribed in review

V. G.rouard, pour rappclIaJft :_Cctte cause no doit pas fitre ddcid^c d'apros
Ics principos qm ^glcnt Ic8 oas do s<5duction ou do la diffamation do oarnctAre
lU^y «r«;n^o Jta dans I'cspcico actuelle. On invoque uno obligation : on
se plaint de sa vftftntion

;
on reclame dcs dommagcs-int^rfits en rdsultant imm6-

diatcmcnt et dir&tement. On donnc done h cctte obligation une valeur legale •

car il n y a quo lAi obligations de droit qui pui.scnt se resourdFe en une eondam'
nation de dommaies-int<?rat8. Lcs promesses dc mariage sont-ellcs valables?
Voila touto la question.

Le ddfendeur prdtond que sous le Code, sous I'empire duquel la prdsente
dcmande a or,g,n.?.quelqu'ait did I'ancien droit, quelquesoit aussi lo droitcom-
mtin anglais ou amdricain. ks promesscs de mariage sent absolument nulles, ct
<judtfti,ta»« Whiles, elles ncpeuvcnt rd.sulter en des dommages-inldrfits suivant
la ma,,me: QuodnvUnm i^st, mdhm irroducU,ff,ctvm. On ne saurait soutenir
que les promcsses de mariage patticipent de la nature dcs obligations on gdnd-
ral. Notre Code. Art. 1062. declare: I'objet d'une obligation doit 6tre une
choBc possib e q„, „e soit ni prohibde par la loi, ni contraire aux bonnes mceurs."Puis I'Art. 1059 dit: " II n'y a que^s cho.es qui sont dans le commerce qui
puisscnt etre 1 objet d'une obligation." Assu.dment-q„e nos advoi^aircs no 1-
tiendront pas que I'objct dcs pro,ncB8C8 do mariuge soil nne chose dans, le com-
merce. ^On no saurait soutenir que la jurisprudence qui a prdvalu sous I'ancien
droit sOitTen France, soit an Canada, pent supplder au silence du Code. L'Art
3 613, ddclarc ep eflFet que •' lcs lois en force lors de la mise en force de ce Code"
sent abrogdei^^ans leseas oii elles sent contraircs ou incompatiblesavecquelquei
d,spo8ition^4u il contient.'" Or nous I'avons vu, les promes^^s de mariage sent
incompatibles avec les dispositions du Code sur le mariage et les obligations en
g^ndral D.sons encore que, dans le droit primitif, les promesses de maria-o
ndtaientaucunementreconnucsdansKforextdrieur. Lajurisprudence romaine
futunj^nime sur ce point. Toute con^ntion dose marier dtait absolumentnulMt ne produisait aucun effet. Ce neVut que par une loi spdciale proclamee
parYmpercurLdon que les promesses do Mariage furent ddolardes valables etque les dOmmages, resultant de leur inexdcuti\n ou de la clause pdnale en cai d*-
dod^^ furent recouvrables en justice. \

lie Code Napoleon ne parle pas des promessis de mariage, et comma celui duBaA Canada, il laisse done a la dobtrine le soin d'examiner si elles sont valables

\T n ^'.'"^'P^f ^?*^™" *»"'" «*«"•*• AuJsi, comme il arrive asse. souvent

0&17- *,."*'"''"*• *" «"««»»«/«,»«« opinions des jurisconsultes
o/it d ubord singuherement varid sur cette ^estion. Plusieu™ auteun. «com-

**«^JnHMtSH*=^JiairiperW^
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SUPERIOR COURT, 186a

BcnniDJit,

Id. promej«c8 do manage ^talent vnluWcB.
. Suivant ce dernier eommentateur i\2adeco„tra.ro anx bonnc« ...cour, ,,ue Ic. prouiesnee dont I'objet bl^ '

1.Z\ ^^" Furtnnc pas de doute que lu majority de« commentnZ^ Jdcfl nriCto soni en favour ,iu odfondeur.
""cninicurs eb

AutoriWa additionnellcH citie» pai le dcfendeur •

Cciique de L6gHlaUo.., .8i3, lire p„rtie, p. 107 '
^ *^^- ""'^"' """"

^iM, Q. C, and /}««/,«, Jbntro.

drfi!!.7T!*^''?

"'''"
'""'^'""^^^"''S''"'"'' ''''^-••'^'' that the pretension of thedcf ndant toat promise, of uifriage were not valid in our law carried absurdity

fhtZ:.
""."' '"""'"^' ""'"^ '^"' ^^^•''^ ^"-" •«« ^^^ -to

inlT '^' " ""'/° ''*"•
^' ""^ "«' "«'""^'7 thai .He Code should laydown that pronu^a o^uiarriago aveoinding: the prineiplcs of eternal juatioe

tcaeh us that they „r6 binding. J, is « well-km>wn prinoiple that every wrongmust be redressed; that every engagement whiel. Is not declared by law td bo
mil) IS bindKig, and thp violation of suci. engagement must be redressed. Id
8hor

,
although theCode docs not speak ofpromise., of marriage, still such engage-

ments doexiM in our law, and they are founded upon two principle- : Ist. That
every engagement is binding in la^^, unless proscribed by lawfor contrary to
^ood morals. 2nd. That every injury ,.one,to one's neighbour musi be redressed.As to the pretension thai promises of marriage are contrary to good morals, such
doctrine is preposterous, nay immoral in the highest degree, nud would sao the
yery lonndations of the sftcial edifice. . \

*

^ERTMELOT, and Torrance, JJ., concurred.

h.n 1- r 1. .».
Judgment confirmed. .

- -o. X?c«/trt, for plaintiff.

D. Girounrd, for .lefondanfr. *^

., (JK.) .

... ,,-.
,, , ;. -..,
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.^= SUPJ?R10R COURT.

,

# *"
>^ MONTREAL, 3l8T DECEMBER, 1868,

Coram Mackay, J.

;

• . I No.«2138.

M('nro •idqucd. \a. Lalonde. .
' \

A lot of l«nd *Mj«>W under . deed w. coi.talnliig 40 .rpent. ' in «nperfleiM more or I«m withoot

fl!"ih:!!^:? "h""*^
me««ren.eut. but giving the diiB,<te.riK,«ndwi«. of^rxK

H«.p :-8uch «.le w.* of. block of laud within defined limits ...d not • «le «J nttnJ^T'^
The declaration set out a sale under i. deed of date 17tb April, 1858. of a lot

1 of land described as follows

:

" Un lopin de terrain situ^ en la tiite paroissc de Ste. Anne du bout de I'lale
de Ja contcnance de quarante arpenta en superficie plus ow moins, wins garanUo
de mesure precise ei tcl que contenu daPB lea-limitea auivant^., ««,».> ' bom_
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par nn bout au aud pur lu tcrro do Joseph Crovicr, ot parlio pur lo terrain ven-
du A Busilo LoKuult, ou 8o& reprdsontants, d'un coio au nord-cat, par lus rcpr<:-

seDtontH do Dauio Siiuoi» Fruscr, ot do I'autro cotd pur U-s'dita reprdsontnuta do
cettc dernitTo, saiiH butiiiioutsi dcssua coustruiis, tk U rdiorvo par lo vondeur en
fiivour do Basilo LokuuU, mcs sueccsHouri ct uyaut ouu^<o sur lo terrain susvcndu
Aa droit, do passer I'l pi^'d et en voituro en'touto saison A perpdtuitd pour com
niuniqucr du terrain du dit Basilo Logault A la tcrro du dit Joseph Petit," and
demanded payment of the balance due under ijuid deed.

Tiie defendant pleaded amongst other things that although ho had bought

^
under said deed of sale ulot of land 40 arpeuts in suporfieics, the land delivered
to defendant, and which ho has possessed over since, contains in reality only 30
arpcnts in 8uperficie8,jieing 10 arpcnts in supeMoies less than that bought by him,

^
or a quorter of the whole extent according to the deed of sale. The defendant
eoncluded this part of his plea by .asking tliut the price o/sah be reduced by
f1G6.00 and interest, tlie value of the ten acres not delivered to him.
Mackay, J., said the sale in this case was cm Woe and not ad metiguram.

The boundario'j of tho lot being deOned the purchaser knew what ),and hfe was
buying, and the vendor therefore was not bound to suffer diminution of price as
for less land being delivered than what was sold. Considering tho expressions
in the deed qf sale in tlio light of tl»e opinion laid down by Marcadd vol. 6., p.

232, it was quite clearJhat this was,a fiulo en bloc.
,

The judgment was wioitV^ as follows :—The Court, &c., &c.
Considering that the sale to Joseph Lalonde of the 17th April, 1858, declared

upon by plaintiffs, was a sale of blftck of-luiid within defined limits and was not
» sale ad tnensuram

;
• '

Considering dcfcndanl's pretensions to the contrary in hhdifemea unfounded

;

Considering that plaintiffs have prove'd the material allegations of their declara-
tion, and that defendant is indebted to them as alleged, save only in so far as

'

the amount of said debt alleged is to be modified by said admissions fyled ; doth
condemn the said ^elTendant to pay and satisfy ta the plaintiffs 6s noms ei qua.

'

. litis, the sum of $898.34, current money of Canada, due as follows, to wit,
•666.67, said current money, equal to four thousand livres ancient currency,
being the purchase price stipulated in tho deed of sale of the said 'l7th April,
1858, made and consented by P. A. Pillette to said defendant, passed before-
Filiatreault and colleague notaries, and a231.67,balance ofnineyeare interest upon
said capital sum accrued on the 17th Apj-il, 18^7, with interest on $666.67
from tho said 17th April, 1867, and on $231.67 from the 30th of said month

• of April, 1867, date of the service of process in this cause until paid, and oosts'
of edit, distraction wliereof is granted to Messrs. JR. & G. Laflamme, attorneys for
plaintiffs.

> ' *r.
.

Judgment for plaitftiff.

H. <fc 6. Laflamme, for plaintiffs. > '

s Bilangir & ]>etnoi/er», {ot Aeien^aoX. ^ _' <
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,. "<^NTHEAL,30thOUTOBBrt, 1808.
-

- CW«» aioN0,tKT, J.. BKRTHEr.OT, J., JUoKAr. J.
- '

'

No, 127.
"

1068.37, ,hi«h ..fd.l,Xt) «'°1»"S«.»» «.iJ Middloto. r..

The receipt i» ,u«.lio„, .lilwjh dul, dcli,o„d i„ rt,o pl.i„|i|r b, ,i„q„.'L.Bonk, wssnotcniiomdbytliciil.
F '""oojinov(ueli«o

ofpl»inliir,_deolannglhe^«„„,,,„„rf,„„;„„U^,^j^^,y_' •

3
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-^Vv;^-

The defendant insoribed the oauee for revieir.

Carter, Q£ for dofoiidant contended that the receipt in question not hnvinir
been cndorwd by the Quebec Bunk could give no title t3 the plaintiff, and
cited Con. Stat, of Canada, cap. 6|, p. 646.
^orn», for plaintiff, cited MoJBons Bank M. Janes ctaI.,r%L. O.J p 81 de-

cided by the Court of Review, Coram Smith, J., Bcrtl.olot, J!, Monk,,J , where
Jt was held that a tronsfer of goods may bo validly- nia^ to a M^inir fnbtilution
by the dtehvery of a warehouse rcceiRt without end«r«cnient.

. .
The plaintiff's counsel stated that in the case cited he took the same view as

the counsel for defcndanyin the present case, and relied upon the same act but
was unfortunate enough lo have the Court against him.
He now too^ thelaw from the Court.Wd expected, it toabUo by its former

rulmg. . . / ,

Thejudgmcnt itwmotitiM follows:
*

The Court considering, etc, etc., that the plaintiff is not, nor was at the time
of thofissuing of the »msie Je rtvendicution in this oouse,, proprietor of the eoal»
seijpcd, nor of any part or portion thereof;

'

Considering, that there not having be'en^ny transfer legnlly made to him by
the Bank of Quebec, of the alleged warehouse receipt giviii to said Bank of
Quebec, as collateral security for the payment of a certain indebtedness by
William Middlcton, the insolvent, to said Bank of Quebec, Sifid warehouse receipt
could not in law voht ot confer any right to plaintiff to saiil ceils, by mere de-
hbcry without being djily endorsed, which said co'als are vested in the defend-
ant e$ qualiU ; Con|j|Jrring, that the tUisie revendication issued in this cause,
wus unduly and without any right issued, and should have been dismissed

;

^
Considering, therefore, that in the judgment appealed from, to wit, the said

judgment of the 6th of March, 1868, there is error, this Court doth reverae, an-
nul and set aside the said judgment, and proceeding to render thejudgment which •

should have been rendered, it is ordered and adjudged that the action ofplaintiff
and the tauie revevdication threin issued, bo afld the same are hereby disnJkssed
with costs, distraita to Kdwafd Carter, Esquire, attorney for defendant.

-7, f nr ' r t -^ - ' Judgment reversed.
Tlrrflwee <fc ^orrw, for plaintiff. ;

.

*

Edward Carter, Q.C., for defendant. •

- .;, (j.t.M;> •

--:'-'»

• IX REVfew FROM THE SUPERIOR COURT i-

MONTREAL, 318* MAR0H,-1869. ^

Coram M^ndblet, J., ToRRANCB, J., and Bbaudrt, A. J^
No. 2172. *

Johnson \a. Rtmmer, and Lockapoti et dl., iatetvening.
HM.D |-Tli»t » mptlon for • rolenUi torpettSiptUm mkde by • defondut In penon, who hw eemitoberepn»ented bylU. .ttomey« «tem. .ndwho l».not .nb««,uenUr vP««h1 ST^•ttoraey or in perwn, la irrecalar, null and TOld.

""h ^ •wi«u«a py > new

The defendant in this caiase had been represented by P. G. Johnson, Esq., Q.
C, a»hiB attorney ad JUm, Paring the progrcw o£^th»^wHtp lww<ma74rt

Whyto.

>

J

:«.
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•lobnioa
VI.

BlnmHT.

^

V.

(!™il,,„»„ |,„i„n boon »pp„l„tol „ j„,i^o „f ,|,i, „„,, , i f„„,,, ,„ "

» new .itroiiicy, or to npimnr in person.
*^

»

Oa the 18tl. May, 1H(J8, a .notion for a ruIo.M/ for ;,^«,„;„,,„ w«, .nado byI
.1 f.nd,.nl .„ perH..„ " present in eourt," tl.i:, motion L si.„oJ by thi

bS" It''""""
"' ""J P-thonotary and was served, aoco2« 'a

tl^n . .^ f'T-
"""" "" ''""""""^ of tho plaintiff. On tho lOtl S

h ml n
' •

""""'^' »'^"'-' -»'« «-«8uinst tho defendant or^dorh':Jmn to appear m person, or to nan.o a new attorney. The two rules were or«uo3

kean/7"':'1"
'''' •'""" «-''-K and after »h.o.a. hadTotAen en ./^/./>cW jud.„.ent was rendered .Hsniissin.. the plaintilTs action.-^

r).p ease nas tl,.«-e«pon inseribed by tho plaintiff for hearing in review(r.« y. C f.r plaintiff, „aid that by art. 455 of tho C.,/<, d'iP,oc it isdeelared that ;,^.«„,,//„« does not take place « when tho party has ceased to blrepresenUd by his attorney in the cases mentioned in ortfcL 20/^ 2;2^.
Art. 202 declares that .fthc attorney of one of tho parties ceases to aeeaher.nc.mso,uenee of being appointed to a public office incon.patibe wUh. profi.s.on. or oUu.pens.on or death, the opposite party, when 'n^prcsented

.

by an ntto ney at law, .s sufficiently inforn.ed without further notice
'

Art.

a new"l '" "V" T'''"
•"«'J««f««»'P«nin6 the party -iu default to name

' a new attorney, or to api^S^ji^mpcrso.i. *
"^ ""

Fro.n the articles just cited it fesults that, when a party in a cause has been
reprpsented by an attorney «rf /.V.« and has ceased toI so' represented. whed.erby the voluntary wthdrawal' of tho attorney after notice given, as provided inart 201, or by h.s appo.nt.ue„t to a^ublie office, or by his suspension or death,m such casc;>^/rayj^on dees not take place.

^
This was exactly the case in the present ins'tance ; thp.defendant was representedby an attorney adl.ten. .the functions of that attorney ceased on his appoint-ment to ajudical office

;
s.nce that ti,nc the defendant had taken no steps either

default, and he had no nght to avail hhuself of that default for tho purpose of
getting plaint.rs action dismissed, '

,*'*?"**"

It had been said that "the party who has cea.sed to bo represented by^ his

Jl.! Tr^ Zr: '" V- ^^^' "'"""" '^^ P'»'»"ff' ««' the defenda.^t.3ut th.s would be to g.ve the plaintiff protection against ^rf«mj„,«,„ when heis
himself :n aefau t, and to g.ve noha when it is the defendant who is in default.The contrary rule, moreover, has been laid down in the NewCity Ga^ Company
... Maedonnell. 3 L. C. J., p. 283. where it was held that the fact of the plaintif
hav,ng^,^ascd to be represented by attorney did not iDterruptp.Ve».j,rJ The

Z1 1 - •^-;- ^fi'Ted to at the o.B«.»e.it was not^n point, in that
case the aefendant had not appeared at all. and ho was never ther«i«re in default
to name a new attorney. The rule laid down allowing him personally to apply
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torpirempt^^MnMtance i. not .ppllcnble to tho prcont^ inasmuch nn tho

.nt"t hi , tl" 'T
'^
"'''^""^ •'^ -ttoi^l^nd that attorney havi^R coa^d

to uct. ho wa«|«upd to na.uo another, or tlH^pcar i„>.r^„. ,L until ho did

\ ! Tn" ¥"^'' ""'' "" ^'''•"»/"-" could^run in hL f.vor.
Art. -OO «<#«,ver deoIuroH all procoodin;^ „«1| alter tho nttomoy ofono of

the parlioH ha» dlo.a, or wflecd to aoH torU withdrawn.
^<7Au«^V.a,4howinK ca.,«o. contended that ti.o artielo 455 of tha Codo

r. Tir^''." t*
'" ^*'«"'»t"'«».l--"'I»ti«n doeH not t«ko'pl„oe/doo«

not d^^Iare thafwhen tho o/v>o.V^ Jwy hanoonwd to'bo roprosantod by att^rnov
."

.lu.;....«,;,n„«„h«l not accrue, but Ihnply "when ih^jj,," na,.ei/ tio onh^
party wl.oc«n^poaHibIy .uffcr by l.o invoked ,,^.4^4 h«, I cLd to^

rfo««e// had no apph.atu,„ to tho brcHcnt bne, as it wa. there held (contrary to

^l^Vrf''''^' "'"^1"' tb« fact of tho plainHff-.attoLy hu'ingm(«Fta^,U.d 9«. prevent tho ir«„v,.c.. from accruing. And he relied oathe ruling .„ Day j^Bd,ouH«e J.trialy applioablo to the pr^,nt oa«3.
• ;

ONDELET, J., ,„ rendering xht judgment of tho Courf, hM)^.
The plamtiff sttbD.it8 for rcviM<^„ « judgment rendered by tho ^perio/' Cou"?*

.
Berthdot, J.), on the 30t:. SeptisOH, declaring plaintiff's aci-.-rTbo p4rZl*.om tlH, lapse of three yean, VitlVtwj^foceodiDg,. On the 2«xh ApWi;Jmtbe

proceeding certified by the pro|i.o„c,t«ry tQ 1.ave boon hid was '• ./W/ di^

''Lo prdtccding now i„ qi^tion is n motion by defendant in person and
8.gned by lum, prcnent .„ cour|, for pireu^ptiou d'imtance " unless cause to the
cuu.rury be .hewn on the 27Jinst.. sitting theCourt." This motion boars date
ond was made on tho 18th )ii, 18ti8. The ^rviee of the rule was made upon
P A. Cn^ss hnq., advocate,-

fy
leaving n true and certified copy with timselfia

pciu)n at the city of Montrell.
* ^^ "mnimsoiim

•

JcT^nr''""
" 7fn ••"'"ffi"'""*- -There may be several persons, advo-

^oa.c8, of the name of A cf,, living in different parts of the country, ai^d howdo weknoj that the " A 4o^ " pa whom the bailifl^certifies having served a
py of th.f rule .s the " d Cross " who is attorney of rftcord for the plaintiffio

This settles the case, wire thcits no other reasons against the decision renderedby the Superior Court. | ;!

_Tt is hardly-nccessarito observe that in such a proceeding as thVpr«enL
winch .s a rigorous one?, he who oomplairis of the laches or negligence of hfa

^^
adver«,ry should be all ^ight himself e»^r^^/e. In what position d<^ the defend-
ant stand ? He has ha| no attorney in the case siftce the appointment to the

'

judical office of Mr. J^n«,n, who was previously bis attl^ney. The plaintiff
acting under the p,««ri|tion of the Code made « motion q« the 19th May, 1868,

hat defendant be ord|red to appear in person or to name another attorney arf

^

Mem m the said causf, within such delay as shall T)e fixed by this Honorable
Court, and thai in default of his appearing In pcnwn, ypaming another" attorney, thft-pbinf'^ *-- -"— ' - *^— - **

»v"wr

V-.'"T

JohllM*
VI.

KimiBw.

lowod^to-B
*• cause to the oontraryjbe shewn on the 26th May inst."

I

'V
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•lolinw>n
VI.

Mlmmor.
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On II.,. IHth, ,„o»t irrcKul.rly nn.l „,.wt ..nr,co..u„h.l,ly, Iho .lofcn.lant not

n ^rL T'l '"'•'^'''•"'V'""". whore „n.l before who,,. „„„„o kLw-,in l.i« own nnmo, ho bo.n« then without « new attorney, anj never h«vi nJ^ob.n ,uMl |..„ve fro.n tho -Court to «ppo„r in pornon.
^

rh,„ pr,K,eedi„K „,u,t have boon taken out of tho view of tho Court, probably.

"^^
he office ..f the prothon«t,„y

; an inference which Ih juniflej by theabHonoo

<Jc uuJant „ ,„„t,„„ (or a rule ui,{ wu« ever granted by tho Court.

J>ilZ,!!iL '"^'l"'

'''" ^'""'' *^""""** ^''" "'"*'"" «!• defendant and decreed

I connidcr tho whole of .his proc-eduro a, n..tonly irregular, but null and void

eleodant ,„ person on .lie IH.h May, IStiS, Hhould. by tho judK,.,ont of thi^

to proceed, nH /to law and juMico ...ny appertain, upon tho rule obt.ined by

1te:'::;:'.c"'
""' '''"• "'"''^' '^''"'""

"
"^'^^

'- ^"-^''' ""»--

Tho following i» the judgment

:

iudleiai?r'' '^'^''!'f
"'"• "'" J,^'^""J""t '"'ving. by tile appointment to thejudicial office o Mr. JohoHon, hi^ attorney ad lU.n, i„ this eauHo, ceased to behero n ..Considering that tho said defendant had no r T̂to laka n.o .on .„ th.s oau«o, without leave from tho Court to appear in pcrL -S

« er.n, that not having obtained such leave from .hoTour l^Zld ht"when cal ed upon to do bo, appointed an attorney to represent hm in t .i cauL-Con8.dcnng therefore that all tho proceclings had in this cause f om a^d«c u .„g n.o.e of the 18th May, IBO'S, on whielfday .iJ defenlnt do hi

Tn n • 7 ''^'^" '''"""""' "™ """ »"'^ 'Oi«l:-Con«idoring further tha

U^is Court H fl

'^ '
' 1"'? Pl«iA^iff'-aOtion to hepirimie, there, is error,

'

ulnlt ! rr.rr' ""? "^ "'•^" t^o saidjudg,„ont, and rendering th

aln .
^ ""'' "''""''^ ^"^° »'«'«« '•^"•lered by the Superior Court, it i,-adjudged and ordered timt all tho proceedings from and including the ^.ot on

r K. • A ? "'" P""'"" ^' P"^«'""^ •" '»•« ""•J Superior Court upon therule Obtamed by the plaintiff against the defendant on the .19th May l^fiS to.ppenr .„ perspn, o. na«e another attorney, as to law.nd justice ma7;pSn
Costs in review and on «J««"'J!'»t'« n.otion of 18th May awarded to plaintiff.

A. Cross, Q.C., for plaintiff \X ,
J^jnient reversed.

A A'(A«Mc,<?.6;^, for defendant.
^"

JL. A \ , .: -

(A.H.L.)
. -; .

/';; '' \'^
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AnTirAHAHKAVIM.B,ai AVIlIt,, I8IJ9.

« CWiini A. PoLBTTi, J.
'

No. 43T'i.

Moise nMitrh^iu^
/,„nf» Kdomrd ritaml.

Juo. ,-10. ';'<»;'|'l] -Un. H„ W^f .l„ co„.„i,„„ ,«, o«rp« d.. oortalu. fr.U. n» -kilo pw „ .i.b(t««r

io. 1^ flrti* .li.iir»Bl.tn.iH«il <iuii JuK<'mciit wnl tamoun * ! elwr^ au d«blt«ur.

Kn>ront]aiit mm ju;<cm«nt lii C'oiir Hoxpriino niiitti :

Lo 27 Juin 1808, Ic il6f.mdeupM. Paoimd obtient jiiKomora oontro Io doiimn-
(1 cur Bcauohdne, \ In Coor do Oircuif, p<Hir 150.00, liH«,flt ot iU^m, et Io 1

1

Aofit Huivunt il Io fuit orirtlniHU'or, nvoo un ovih oontennnt la diSDi^nution d'un
iiiinicublo do Henuoliono, uii bureau d'onr<$KiHtronionk du oonild do Md^^untic.
Mnhrci do Jifrifmim tie b,mU diimiio oontro BoaiioliOno ot coLui-oi od ouip^ohe -

I oidcmion, on ununt do foroo «t do violonco, ct'doiino liou pnr lA, i\ I'ootroi d'un
brcf (/« ioHtmlntv par cnrp* confro lui ; niuix on prdpcriint oo broP, on oniot do

'

coinprondro danx Io*. irus uno Hoinino do $3 ducH ii un huisHior Hur Io brcf
firri /„d„» de bonii. Ik.iuohino, c«t cmpriHonnd, puyo au sliorif Ion RonimiV

. portdcB au brof do contriiintc ot OHt rcmis on libortd. IJoaucliiiiic, ddsiront fulro-
radfcr riiypotli^quo doiit ourcgiHtrcmcnt du ju-oniont KnWuU fwn inuneublo
s'nddrcHbo a M. IVoud pour q^ obtonir udc quittanco, uiais oolui-oi no la lui no
cordo qu'on roccvu* au pidalablo uno soniitfo do «,Vi.V. dont $.1 pour fiuia d'hui*.
Bicromis daimlo bref (|o oontrainto par oorp(., fet $2.-'5 pour Io ooQt-d'onpdMBtro^^
mcnt du jUK'cmcnt et'do Tavis. Bcaucliino payo cos doux dcrnioros somnicH «oui,
prolCt, ot poursuit.iM. PuoaudVur on fltro roni'bour^u. M. Paoaud r<i,iiMto A
cetto dcmando piotcndant qu'il n'u roju quo co qui lui.dtait %itiiuou^t dtt.
II nc^cut pas y avoir do quoslions par rapport nnx «3 qui dtaiont duo?.. Diroquo
M. Paoaud a on.is do les fairo incluro dauH Io brof t/c contraiute, il no g'cn Huit
pas qu'il doivo los ^rdrc. 'Il avail «Jroit do Icm cxigor do Bcnuchinc, ct en Ic8
payant, celuioi no taimiit quo H'acquittor do cc «juil devait I»5gitiuic«icnt, ot il no
pOutpnacn duniunder Io rombourwumnt.

*

Uno question s'elivo au sujet^do I'autio souinio.; oellc do $2.25, (Jui du crdan-
cicr ou du doliteur doit supporter Ics Irais d'cnrcgi.s[re«iu'nt d'un jugcnicnt
nfin d'acqudrir liypotlidquo ?

'

Notro Code gardo Io silcqco sur cotte qucMion, ct foroo est d,Ja-awv jlo rccou-
rir aux prinoipea^dpdraux du*«lroit pour la ro.-«oudro.

'. Peut-on ossimilier cos frnis i, ccux d'aofcs passes pordovant Notairfes ? Par (taS
soDt pnyds ceux-ci ? Y a-t-il analogio cntro les uns ot Icb autrea ? '

/
L'aoqudrcur d'un immeublo, Ic proncurA bail, oelui qui consent uno obligo/pn,

est d^bitcur do prix do vento, de loyer, ou ferinaRO. de I'obligation. L'acquercu^
*

a besoin.d'un aetopour assurer la propridtS qu'il acquiert, Io preneur n'obtien-
drait pas I'objej; loud sans un bail, le ddbiteur ne trouverait pas omprunter, k
aeheter des effets s'il ne consontait une obligation au pr6teur, 4 colui qui lui rend,
ni d'extensien de d^lai s'il donnaiti «n tcl acte pour co qu'il & ddj^ empruntd',
aehetd. C'est done k I'acqudreur que I'aote est le plus utile, au ddbiteur, quo^
I'aote profite le plus, puisque sans cct acte, il n'aurait patf eu d'emprunt, d'efete»

m

' /' ' '
.^
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...or un .i.ro .„il„
: ,...,. rt-,.p„>, I. Cn,l« Ci,il. Wh f„i. d, ,«111 I.

.• :rJ:J7"rrT r
"''7 = •" """ "*' ^""^ '«"' *

" ^^^^ •'- ''-'-^
«'ur ««„, dun bn.l. A ohnrK« *Ju prouour, rto., etc., «V-t en -ulrBnt |o „.0,„,

' pr nei,K, ^,.o la |o .1,. 2, Krhnnlr,, an. V. ™r,y U, dhp,„e ^..„ ,«, jl"'^.

6.
p." m%t foH^'""'*^''""'

I>ictlonnlro. ua Droit Civil. V«. Ifonoralm, hccII

I'otliior, ObliKntionx, 550. /
; ?• »*"UJol, OblJ^nti6n^ cli. B, no. 1.% pp 8ft

3 LnromWoro, Obligntion., pp. 172. 17.1, .ur I'art. 1248du Codo N,p«|Aon

'

No. I. MnlcviIIo, vol. 3. p. :m, rnpporto i'articlo |693du Code Napolrfon7^^

r^^n, .10 fi.f, do payrr lo r,«,„t du prii (nrtlcl. 23) ot racqndrcur d'hiri.aKO on

JTuit ?a
' 'T'rir' '"-''lu- disposition, rohtivo, au« fral. d'aot..,

.
rhcio 1479. "Lo. fra.n dMctcs ct «ut«„ a^cmoircn .1 1. vento «,nt a l..„hnn«^
" oc

1
nohotPur. i mo.n. ..'une Mipulntion contrairo." C'ct I'urticlo imTCono Napoldon, avoo la domi^ro pnrtio do pliii *

L nrticlo 2149, dern.cr ahn«n, c«t en cc rcrn.en: " U cr6..„oior ont tonu do
' vo,r a CO que la qu.fance «oitenrc,i..rdo et e.t re«,H>„, .hie do tons frrou

'

r«rn I'll :
'• t\ '^'"-^t-^--^ ^^ «• - p^^^ atro^:. 2zquittanco;

8 I no lu, e«t n,ia en m,m, uno sommo «uffi,..nto pour .oquittor Id"/raw d'cnregwlroment et do tmnmiwion " *

«„f«;rt'" -L'^*
^* *»"* '^ ^'"^ d'onriHd-trement de la qnUtanoi no peat

r. I T » 'TT r^P*""*' "^'"^ i-'Ji'eet^-fi^-i^.lo d<5bi.«ur do payor«^ux d onr^sistremen de I'actc qui crde Thpothiquo. iTn'est lA q„o pourTo-

payer de, fra« quit. «ra,ent obliR^sdo faire pour conte-ter 1. eoliooation du o«5-

duction d uno dc8 dwpositiODB d« rnote 27, 28 Vie. Cap. 40, Sea 4 § 4

T
3,T«,|

'--?

p. .
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Tout orJ.ncler . droJ. d. po«r««|,ro «n d«bl.o„r ,,cVlig«„t pour *'«n f.Irop«,.r. ct do recount ^. fr.i. dWIon. Li, J„,„,..„a ,.S[ ..bin. luT^„

;r;;ii'iY
"'

; ':." '"' '""""•' '"" *"""^''"" •«' •«" »"- •i"-- -'^w:

I. loUo do„„« p„. «u orduncicr .ou. Ic. „.oyo... KJ^Kulor do « f.iro payor, o,^ulomcnt do « crd.,„o«, „.i. cnooro do .ou« lc« fr«l. .,uil c obnid doftir^

Til { Tr e
"' ' '•"-*'«'-'—' -» "» d" - nu'yon., ,uollo rail

"
at-IdolulonrefuaorlcfruiH? H «« fuit |^.. di„ju.Uoo A «,. d4blU,«T7no
p«rtop«.pr«Jud.c«.u,autn„crduocioni qui pouvont Mg.io.Znt ompLr !
n.^».e-n.o,c„.

:
i, „„ f„it ,u-exercor un drlit bk.n IdgithT. fb^«, qu I ,T pn.uv«,H vo„I.,.r, q„,.l,,udoi„ n.0.„o, p„r |« ,„„lh.„„,.t„.,1 do'J ddbitour

; i

S. no.ro Codo C.vil no couUcnt p«, do di,po.i.lon ^pdciuio qui aooordo hn fr.!,
dcnro«.Mre,..ont au ordanoior, il no lui donio pa. n^i plu. lo J,oU do .'caZ
PJjrcr par jon dibiiour. L> pout done iuvoquor oaWr do ii pl„ „ d!»r Paoaud 00 pr.no.po dojua.ioo ot d'^quitcr qui no poutuft. pa, nL.quor d.itro^oonnu par „„a lom; quo colui ijui oooa«ion„o do- ftai. doit lot payer. LeCodo

«tt;: tTrl"*"
"f"T"" ""''' ••«-^«'«'~t. parJ artio,o2.65q«

y. .tlpua..on oontrairo; iWco on o-t ft.i,o pariWi,a..t. ai oo n^quant aui hypotl.^quc. I,5««Ioh, pour l-in,o^iptio„ doHquoIIoa io oou^rvutour 1
.
wn ooour, contre Io ddbitour. L«, fta.. do .ranlcripUon. qui pTut Jt™' r,qu.s« par lo vcndcur, aont A la ^..r^e do Vacquirour -

'^

wul^l^'r
*"'"' " J"''^ *i^«'»«We.ux oodifloatoun. franyais. qu'oilo n,

Vo115 nM T"'""'
"""**"" •'^•"'' '"P'^'"' ^^««'*^' LdKiHlationC vile, of \Vol. 15. p. 79. ea d.«.„t

:
" ««tartiole (1553) a'a dooad liou A auouuo oi^r^!

Auasi Io8 autoun. quiont-dcrit .ur oct artiolo wnt-il, d'aooord A dire qu'ila ct
8-

1 V Hiir'^'f '^^""" '»" "'"•'»"' --•--<J- fraiH doitZ^r.
8 II y . diffdronco d opinion entre eox, co n'eat quo 8ur la quoation si le HTn '
c.or .. pour oea frai. lo nKJ.o privilege, la n.6J.ypotb^u qTl; J «.^^^^^^^

nrcrrtion"'' """P^r •"""' "*''^"'-«» leu^"^oJt.nldor4trda '

••ncptioD Ban. quo. ila ontront dans la ol««o dos or6anoe« ohirraphair

iz7:::r:zr '^ ~^""' '^
" "^--.--ttequcio^ oataTo.

"Iht7;b''d1n?rfl''^^^^^^^^^
"'"'"• *•" '*^'''*«- "» dcacrdanoio^qul

^u.. que le Cl'ianaer ,e trouve dan, la nice„iU ihprendre intcrintion en dJti

3, TroploDg, Pmildgea et Hypothaque», pp. 262. 268, No. 72!)
'

'"hi-.-V

rMiMMa*

! flE
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. 1
a d.d do fortifier «» solvnb.l,,^ pcr«onncllo par uno sOretd rdello sans laquelle

^^
Je^^'Jl'ne'er

n aura.t pas consonti 4 traitor. Lo ddbitcur supportora do2c lea

'

2, Paul Pont, IlVpotl.iquoH, p, 985, No. 1065. « Comme c\,t h dibit^r
qa. occmonu, lesfnm d'inscription ce» frais ^„t i ,a charge A momdo stipulation oontrairo

; I'avanco on oat faito par riiisorivant "
"lie^ostdocos frais(ccux d'insoriptioD) comme do ccux fait pour obtenir-

• jUKcment. Quoiquola loi no lour accordo nommdmcnt auouno liypothdque per-sonno n a jamais doute qu'ils no fusscnt mis au mfimo rang quo la orJoe pTur" laquello lis avaient et<; faifs,
"^

2, Pcrsil, Kdgimo llypotlidcaire, p. 114.
Jl r^pote '*"'fl>no chose, dans sos guesUon nur le» privilege, et hyjothijue,,

..a\' ?''• r
^^'*' ^""' ''"""'° Dc^Proaux Dictiounairo general dc8 hypo-thiquW Inr^cnption, p. 422, No. 12. . ''^

1, S}?cy, Codes Annotds, p. 996„8ur I'arficle 2155 du Code Napoleon.
3, Battur, Privileges ct hypotliiiques, No. 453, pp. 449, 450.
1, Flandin, Transcription, pp. 582, 583, No. 806. " ' „*

1, MourloA, Transcription, p. 604, No. 361.
Pour tousce^otifs, BcauchAne doit otro ddboute deson aotioji. If o'a pay<Jque ce qu'il dcvaitv ' " « pujfw

Action, ddbootde avec ddpcns.
ijir Ic d<^niandeur. . >•

I defendenr. . <

Felton d' Uonnn, p
£. L. Pucaiid, pour

(e. h. p. )

*i

SUpVrIOR court, 1869.

MONTREAL,, 27th APRIL, 18G9.'

/ Coram ^orranCe, J.

,
/ . No.ko9. "*.

.
-

' •' ,

/

'

1 r^""*'^«" v- ^""'e«M ct al.

ilKL» :-TI...^„„j,eeofde».,J for ,ec«H,y for co»„ by ra^^ «„st be «rved wHh.n fonrd.ya .Rer

thJ'l""!-^.-^'^ ":'?r''
"" *'"^ ^''* ^P'"- ^ *••« »rit it appeared thatthe plaintiff lived withjjt the province. On the. 21st Apriltho defendant

lORRANOE J._If th s demand had be^n made by e:^ptioa dilatoire the

^

Code required it to befyled within four days after the^..turr (ajt. ^d I

.A J. ^ ^Jio«,^k, for plaintiff:
"^^ :^ ^

Motion ngected.,

Jiouer Roy, Q.C., for defendants. .
" s •

"^ (J-K.) '
:

.
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ilONTBEAL, 27th APRIL, 1869 \

tWow TORRANOK, J. H,^

.

**
.

I Ho. 932.

^^"^^ault dt vir \B. Batta et al""
~yrhtSe"lu^^^^^^^^^ «rv.,o«„n be «.de„ponU.«

by tl,e plaintiffs, on the ground t .aHt h ..I h
'^ ^^ 1

'""•'"''' "'" ^''^""' S'*"*

to the defendants „s TuS v C ^;'^" Tf"'"'^
'""'^ ^•''•<"'' "«''««

*orved at the prothonotarj,\ office the baiiiff.^ ^\- ^''* ""P^ ''^'^ »'"'»

of D. Browne, the attorney of re^'o J ^t ,"^ '" *"' "''"™ "'"' *''« "^^^
there. This, it was eontcLedT '"''""'''"'"''*'"*' '''^ •» "ftendanoe

*.-d doi, at 2t:^z:::^i:::!^ ''" '-- ^-^-^ ^"•^-

*^tifhr^":;«;r^1? r ^'^«' ^-otion eo.es too,ate

Further, the Berviee Zfbetad"^^^^^^^ '"7 ^» -^ "^^ •'"^'^ "•^-
to Mr. Browne's office repeater Tar

""*"'"• '"'"'^' «»<» the bailiff went
domicile, if ™ade, was „7ett^ n he^teTt W ''"^ "'"* ^'^^'•«" *>^

^as not occupied by any one whenlhrh ^l"^''''"*'
'"«*''"««' l>«o»use the office

€.C.P.,KiU/vs/C,opeta, "
"'"""^^^ ^'^- ««

^hopaper was servi^:: tt ^^^^^1^^^^^^^^^^^^^ -^

answers fyled' by^^^^2^^T^Z"'
"Z^ '^"'^ '''^

«.ad been served upon the defendants It nZ / T"""^
^'"'' "** «°P^

of the answers was served at the nih ! ?^T % " '••' '"""'^ »''»* " «>Py
bailiff^erving returns t^a^^e^'^^^^^^^^^^^^ <^f

"d--. and th'J .

the service there, and found the office ope„t no/ T """?'''' "* """'^^

oould make a service. This was the r^Tn ».

' '" "''"Se ipon whom he
thonotary's. The Court hinks that S/'^ f"""!

'''•^ ""•'^ «' the pro-

service should have been mlT !T "^''•^^V"*/ " f^e ftom blame. The

.

<iomieile, and noHeX^htnot^ T'r^ ''' ^'^^ *••^•'

Jad «,„e one in charge a't his offi^r;lte^rt^t T^ ""*'

*he motion is disn^dwithc.t.plaiSrr:;ot^:t:;^^

**r»arrfcfe/\iy„„efo,forplaintifi8. 1^-
Motion dismissed.

Ihinbar Browne, for defbndants.
'

(J.K.) . i*--.- , •
-.

^•Mr

"=?

-TW^l
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I

.

.

_^ MONTREAL, 27th APRIL, 186S>i

C«mi(t Torrance, J.

•

N08. Uie k 1141.

, .
'

. '

"'

- >

" ' Aimbault et vtr vs. Dunlop.
^LD :-Thiitp«p«>ra fllpd uoxhibita in oue cause' cannot be transferred to another pending eaui*

without special pormidalon from the Court.

Browne, for defendant, moved (April 23) that certam exhibits filed by the
pIointiflFs be rejected, innsmuoli ns they liad already been filed in another 45ausc.

Pagnuelo, for the plaintiff : The exhibits in question are exhibits belonging t©'
the plaintiffs

;
there can be no objection to my filing them in this case. It^ is

for my opponent in the other suit to complain that thej^ are wanting in that
case.

Torrance, J.4-Thc defendant makes a motion to rdject deeds fyled as exhibits
in these causes wltteh had already been fyjed and were being used in other
pending fihuscj'. The Court has been against this practice and the motions are
granted.

^.

Barnard^ Pagnneh, for plaintiffs.

Dunbar Browne, for defendant.

(J. K.)

Motions granted.

N

MONTREAL, 3l8T MARCH, 1869.

Coram Bbaudry, J.

No. 247.

Eirparle John SUpheHy
Pbtitiohii

;AND .;
i

Francis Stephen, ^

_ - DiriNDAHT.
Hiu-D —Thfct a surety or bailsman cannot withdraw from Mabtllty under a bail bond even udob sifw

ing notice t(i> the parties.
tr'^e'r-

Petitioner v&s held to give and did in fact enter security for costs OH-the 25th
September, 1865. One of the sureties, Thomas Simpson, on the 18th March,
1869, nptified the parties as follows: "Take notice that I ^m unwilling to
" renjain any longer security for the petitioner to pay the defendant's costs in case

^'tfie petition in this cause be dismissed, and I forbid any further costs being
" mad,e for which 1 may be looked to as security."

Petitioner moved to reject the document from the record as illegal and irre-

gularly fyled, and cited No. 27, Mcunier & Morin, decided in appeal. 5th Decem-
^r, 1868.

Motion granted. .

Perkins dh Ramsay, for petitioner.
,

,,

Cross ^i; Litnn, for dciendant. '

(J.A.P.,Jr.)

. i ,

\

\
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T'

^m ' COURT OF QUEEN'S BENCH.
IN APPEAL FROM THE SUPERIOR COURT, MONTREAL. ;

MOXTREAL, 9th JUNE, 1868.-

< No. 31. ,

d^rarn dcval. c. a., caron. i,r.„moni, an. BADo.Br ,.
ROBERT WIGOfNS,

(Plaintiff in the Court btlow,)

*
ArptiLANT:

' *'•'*.

THE «„E,S» -XSC«A»CB C0»„|- 0. L,VE„POO. A.VD .OXDO.V,

Rbbpondbnts.In an action

wlilcb, un

did not

tho nati

ation, ai

a poll

or f.l«.t,tement, and fixed plaintir, lo,. at .900 bat 1„ 1 .

"^ '^" "" '«•"«»

, .

Wdp.alntiirfor.hw.th and within .Ue dor/rZlTb^r' m
''°'""°'^"*'»'^^^^

day Of Uecembor. I860, at Montreal 2nXl J r !.
'"""'• *° ""= *'«' ^^.b

giving particular, of hi. ioft tinrroa!! Tt ''"'"'"'*«'"*• ""O "<»"'" in an account

2nd.-ForJudgment on the verdict for 8900 and costs >

Pofendanto mored-Ut. for a new trial. 2nd foi- arm.f nr , ^
mont on the verdict dismissing action bc^uso'ttIZL l'"™''

'"" '""' '"' ^""S"

.

-tioa. of pl..,rti<r,acolaration
«K»«n.Wers of the Jury negatired thealleg-

le««,.fect.
;

.

.

•"•7«°<1"*««> on U'eword, were therefore surplusage and of no

". ::^i'-.

: 'f' i:fn

%a
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and

«< I —_.

'rjrpo'iS- « T T';r"^','^"*
ddivcr ..n an account, stnting the Rartioulurs of such l^sii

•nd J^«5on. ,/r'''y,?"^''' ""5?"' ''""*'J^ "'»' ''"'"8 *« P™''° the 8an.e by. the production of

^
ffig. b.lls of B^tonnd such other documcnls and vouchors as t}.e said Board of
Dfrcctirrs 8ho.»,a8onabiy require, and' Hid afterwards within three months
next after^suol. loss aqd damage at »/ontroal aforesaid, claim of and from
said doTendants the sun, of one. thousand dollars, the amount of insur^ince

^2;^^
effected;^ which was refused. ' - .. -

,
He al&o alleges that he-had " in all things confornioJ himself to and observed

all and singular the said articles, stipulation., con"dition.s, matters and things
which on hisjiartVere to bo observed and performed according to the form and

. . .,,
effect of the said deed or pblicy."' Conclusion* for «1Q00, amqun^f the
policy. And plaintiffput ffimself upon the country

*

^ ; -- The defena^ts fyled five i^Ieas to the action, ^enying^^ll plaintiffs Allegations.
The Istrecited the 12th condition cndoradd on tliep^icy, to wit: ~ '•

:# "Persons insurcSd, sustaining any loss or damage by fire, are forthwith
'' to give notice thereof to"tlu> Company, or to the agent through whom the .

,
in9uifancewa?efl^cted,and within fourteen iiys thereafter deliver in as paV-

, •' t'cular ^n account of their loss or damagej and of the value of the propcrt*
'

,
' destroye-a or damaged immediately before the happening- of the fire as th^
" nature and circupisLvicds of the case will admitof, and Aake proof of the siirae

» ''by dcclai^ation or affir.uatian, and by theii-^ booksW accounts or such other
. . " reasonable evidence as tU* Company or its agent may require, and until j such

' evidence is Rrodtooed, thcguiount of such Ipss, or any p^rt thereof shall Jot he ^

/payabje-or recoverable; I.d if there;^ppea.^ apy fraud or fSlse statement, or .

•that the fire sjiall have happened by the pracur«rient and wilful act, or m4ii^ or
",conn>vanco of flie insured or ^aimanl, he, she, or they, shalfbd-eicluded from

>-
: „

"1^"°*'^* ""^'''' ^^'' ^Micy. No profit of any kind is to be included in such
Claim

;
and in the event of no claim being made within three calender months,

.
after the occurrence of the fire, the insured sf.:^ forfeit anJ bo barred of any

'> right -to restitution or pay.uent by virtue.of this policy, and time shall be
"" nt the essence of the contract.?*

That plaintiff did not " as soon as possible after the loss oK damage afisin-^
froin the fire mentioned in phiintiffs declaration.in this cause, deliver in as par'
ticular an account of such los* or damage as the nature of the case would admit
of, or as alleged by.plaintiff in li'is said declaration."' - .•

^ ,
And that in the claim made by plaintiff ther^ppeared to be and there trhs

/raud, within the true intent and meamng of the said. twelfth condition;
that IS to say //a»J in giving the quantity, nature and value of articles and

'

eff.yts claimed to bJ totally destroyed, and of whic'h there were no remains, and
fraud in claiming and affirming that plaintiff had suffered loss or damage by fire
to ttieimount of 8127^^8ff-100, coutrary to said condition, and w.a8, therefore
:«zcludcd from, all benefit.

'•

r. .

2nd.--Tbat under said twelfth condition there m* a /at^e stalemnt hyplairi
Uffin iis claim fyled in their office and ^toduoed with pleas.
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*tli.--lhat the nlamt ffrl <{ «^» =..«r._ i.A i . ' ..

"K

'*\

4n." Ti.„. *i. 1 • .«. ,77
••™=«"«,"'y»*>nnn ino Claim. . n wimim

^.j^,A«d byeach praying the dismissalof the action. '
.

''
'

"
" 4 .°nWK

•
J ho answers were general. "«

n

* ^^

Wvln.jcer.'—Yes/ ^ .
*

« I*
'

.

" \.
'

Answer.—Yea.' . p * ^ .
'

. - •': ' ''^ -, " •

bysaidfire? I ; ^^"^'1*7®'*""'^ '^•^Soods and property cod^^

, .
AH8wer.—tea. -:''-' '-.*"'.

^.. ^'.'. .'* C ' '
*.

^^.~W|iat was the caiM^ of said fire?. -

''

.

'

z'
''

•

A««wer.—Unknown' to us " • -,>.•.•-- - ?' '

);,

/t

- .,.',-

. '

:'\^.^. _ ;,;
'"

*::::.:, ': -:'

' '':'"

*

• » -,

Pftlicy imncd by^lefendants to phdma

^ ^
f •
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Hi COU^lT OF QUEENS BENjCH, 1868.

Md
The (jum^n:

iMuranceCb,
ofLircrpnnl
and London.

A»iwer.-^ne juror for i^lfiOO ; nino for 6900 ; two for $800.

'

Eiffhih.—Dld plaintifif forthwith and within ^e delay required by said Policy,
tolwit: the iL^th dayof Doconibor, 18GG, at Montreal, give notice to defendants
and deliver in an account givingf particulars of hU loss, Under oath, and offer all
in/brmalion to di/endailtt and «iako claim lo the payment of the sum of 01 000
curironcy of and from the defendants ? -

'

l««w«r.—Wo consider the claim made Itut not.tn due form.
Nnth.—Did the plaintiff, by his claim in writinj,', claim from the defendants

the 8iim,of $1,000 carreacy, and^ was and is there fraud in said claim ?

Aihiiier.~llo did Ipake his claim and we consider therte was no/rajid.
Tetith.—Was there a false statement in said claim ? - . '

.

Anauier.—IVe think not. - ^ , ,

On the 20th September following, plaintiff moved the Court that the'words
" But ijot in due form " should bd struck out from the answer of the jury ta the
eighUi<kestion, as surplusage, and not referring to m^tenrfn issue, and contrary
to the evidence. - ^

,.

The si^e day respondents moved 1st it^ arrest ofjudgment, and 2nd for a new
trial upori many grounds set forth in the motions.

These motions were continued to 26th SepteAibe'r on which day plaintiff moved
fof judg?nent on the verdict f^r $900 with interest and costs, and the defendants,
also, the tame day presented the following motion :

" Motiim on the part of the defendant that judgment bo entered up for them
" on the verdict of the Jury rendered in this cause, and that the plaintiffs action
" may be dismissed with costs. '.

,

'
'.

"Bccailise the findings of the jury show that the plaintiff did notproVte tie
"allegations of his declaration. •

" Beoaiise they also shew that the defendants proyed the allegations of their
" pleas."

j .
7- y.

These five motions were all heard before Mr. Justice ^orthclot 26th September
and on th^ 28th November 1867, 3Ir. Justice Berthelot rendered judgment, re-
jecting pldintiffs motions as well as those of respondents, in arrest of"judgment
and for new trial, and granting their other motion above cited, dismisse'd plain-
tiffs action with costs as follows :

—

^ " La Cour, aprt^s avoir entendu le dcmandeiir et la oHSlllSesso par leurs
« avocate, tant au merite que sur le verdict du jury, et sur les deux motions du :

." demandeur, produites b vingt et lo vingt-six septembre dernier, et sur lestrois
" motions do la dt'fonperesse, aussi fuites et produites les dits vingt et vingt-six
" septembre dernier, fexamin<3 la procedure et la preuve, et sur le tout avoir ddli.
" h6t4, a rejet»5 les dftes motions tant du demandeur que dc la ddfenderesse, prd-
" scntues le dit vingi septembre dernier

;

" Et proeddanfr i/adjuger au nidrite de raction,jc()ntestation du verdictdu jury
"fbt des dites motiofis prt^ehtees do part et d'autre le dit vingt-six de septembre
" dernier, vu les r^onses du jury aux diffdrents faita qui lui ont <5td soumis par
" jugement de cettb Cour du vibgt-six juin mil huit cent soixante et sept, et
" partiouliiremenjfsa rdponse itla huitidme question, par laquelle il affirnlb^ue
" Je demandeur i/a pas presents sa reclamation & la ddfenderesse oyHSonnirgf

4-
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san, eete pro^ve le demandeur no peut fitre reyu A pour«ui,re la d^fendei .
^-"Tconformdrnent 4 la condition douii^mo au dos do la ioHco dWuranoerZ "'^'^^

" en la ddclaration du demandeur.
" " """"noe «»o"«« .nd i^jiSTn.

" Idon^dTLlT ";"f
l''^;"";.''*"'"^^^ la motion du demandour et .ccord<$ 1,

" dTlluLl'o tinner ?T '^" f '""«*-^" "P*""''™ '^-"'-' «» " <J<5»><>«« et

< torrano! .M
^•«»»«deur, avoo ddpcns, dlstraits en favour do Mo8.«Torrance et Morns, avocats do la d<5fendere8so."

The hon. judge after summing up -the pleadhig», and stating that the

• Z7lrd" T:.''^''
''" ""^ ''"» *'"''

«'•''
«'^ -«» l''»> "««^

thaT WP ' .
th^ answers i^eturned thereto by the jury, remarkedthat

.

Cos trois r^ponscs peuvent so rdsumer comma suit- Le demandeur n'apas comm» do &aude ou pr«duit d'etat faux, mais il n'a pas fait sa rJam"tLconform<5ment i^ r.xigertce .Jo la condition do sa police d'assuranco Prr u^oautre rdpon^ d la 7mo. Question, lo jury-ou plutfit ^dT d'ontre euxont Z>nduque la perhj soufferte par lo demandeur avaitm do «900. La difficult^ qu-il y
« de conchor^toutes ces rdponses r^sulte de ce quo k verdict n't.ait p«, gl^f
p r iZell! „T" "; l"7'

""' •»' ^*'°" ^"' '''' «'di»«'e««ent laVerni^re et

Ih,
1

part du demandeur, doux motion, .^ut 6t6 soiimisos Tla cour; Tunepbur

form comm»n«t, OS et ne so rapportant pas i la contestation ot^tant contVaireSA la Rreuve et x|ldsale,. Puis une autre motion pourjuge^^entsur ie verSt^our

pr^L''' f*''^'*^"^^*"^"«^°' tf?i« motions ont ^jtf faites. 1. Pour nouveati

2. En arrSt de jugemeqt. ,^"'_—

-

•« _ .

Et 3. Po^ jugement en sa faveur;)parce que 'las r^ponses du jury n'onl pas
'

7^Z7ereL
-' ^ '" ^^<^^mtion et qu'olies ont soutentt4o8 plaidoyersde b

_
Ilestcertam^qu^remj^re motion ddde^ndeui^-ne peut^tre acArdde.Le jury aaitparfaitemehtdan^ son droit en limitant, par la derpi^re partie de

^sa rdponse au 8mo fa.t, le sens qu'il voulait lui donner. tJne motion au mSme
eltet a 6t6 rejet^e dans une cause de Davis vs. Fitts. ' *^ ••

. Une fois la suggestion de fait r^gl^e et soumise au jury, elle ^oit entralner tiiutes
ses consequences Si le jugen,ent du 26 juin 1867.'qui a r^l^ la suggestion de
fu,te,am erron^ en laissant au jury par la huitiAme questioh de determiner si la
reclamation avait 6t6 bien et duemerit prdsent^e, le demandeur aurait du se plain-
dre'do cejugemerit. '

.

*^

C'e^ait peut.Streuneque8tioumixte.de fait ^de droit qui aur^t p^fitre
r&orvee par la Cour, maMle no I'a.pas 4t4 et.lAartiesne s'on flont^a&pMats.
Comme jo le d.sa.8 dans la cause de Racings. The Equitable Assurance

"

Company, 4 quoi bon soumettre potto questibn au jury si sa reponse une fbitf
faite ne devait pas 6tre adopts" par la Cour. Cost peut-Stre une inconvenient
du systdme dog suggostions de fait. A moins que dans tott.rW «. . . ja iu:
a»t plus haut on fasse une demidre nnestinn nmn. ^<>»..»j«. _« «._ '~ jI . ,.

J^

< .1

V'.

. t: m

-.

VJf:-.

^"^ plus haut on i^sse une demidra question pour domander en faveur de aui il
entend rapporter. ^
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I Of II railon 4 'o.

Cutto proiniitro motion du deiuanilour doit done Otro rojot^o.

I'o""" 'c» '"C'»«-'8 raiBons, ou a peu pri^s loa lutiiucfT, loa doux pronii6r(;« niotioim

."nd'uXn' <le la d^'udercsMo pour nouveau profits ct en arrOt do jugoiuout no pouvont puii

C'tro acoordi'UN. '

II n'ost pa« possible do prcUondro quo la prouvo dUiit insuffiHanto ou ilU'^ralo

ou contruiro do part H d'autrc £tlo a iti asscz 4tcnduo ct oontradietoiro pour
pcriucttro auz jurcs d'upprt'ciur dans un sous ou un autre les pretention? dos
parties—aussi I'on voit qu'un d'oux voulait accorder 81000, deux 8800, tandis
quo ueuf d'entro oux ont flx<5 la pcrto & 8'JOO. Co n'ost pas un cas.dans Icquel
on pout accordor un nouvoau procus, car iudtipendamiaont do la prouvo te8tiiu<i.

iiialo, il y avait dans la cause lo rapport fait par les doux experts, Armstrong et
Carlislo nommcs par los parties le lendomain ou surlondoniain \iu feu—pour
etablir lo montant do la porte en sorto que le jurjftommo la Cour pouvait par la

r— prouve falte, orriver assci ais»5mcnt quant au jugoment qui pouvait avoir otJ
rendu ot pour quel montant. D'uilleurs Ic jury a trouvdquHlu'y avait ni fraude,
ni faiix duns Ics utats soumis ct presenters par le detptmdeur. '

Cos deux motions etant aussi rejet«ies, la sceondo motion du domandour ct
la 36me. motion do la dofendcrcsso sunt en presence Tunp do I'autVb.

^'

II faut en rcvenir a examiner quel est IVffot do la reponao.du jury au 86ilic.

fait aur la contestation telle qu'ellc so presente, et si la condition do la clause
12me. doit avoir tout son effet n'nyant pas <Jt(S suivio par le domandour en autant
quo sa rcJclamation (bicn qu'dtaut ni fuusso, ni I'raudulcuse suivant le jury)

. n'avait pas ndanmoins 6l6 produito et tilue " in due form " avant lo Himo jour
apri^s I'acoident ou memo cu auoun temps depuis. /

% ^'^ pr<;scntation do la reclamation dans le delai fixt' ct dans Ics, formes voulucs-

par Ics conditions do la police est uue chose do rigueur tant en droit an-'lais

, ^
qu'en droit franyais, et si ccs formes et cos conditions no sont pas strictement

obscrv<5os 6t "accomplics dins le dc^lai fixe ot tel quo prcsprit par icellcs, il

s'en suit un ordre do <Sch6ance ct uno prescription qui profitc i I'assuranco et

, empechc I'assurtS de4)ouvoir cxerccr son action.
*

.

Je vais r<;p«3ter ici ce qui^j'ai dit et j'ai cite do Qucnault lorsquc j'ai- rendu le

jugem'ent dans la cause do Kacino vs. Tte Equitable Insurance Co., rapport

w

ilapage 89du Gemc. Vol. dujurist. :^^

En France les conditions do ptjliee d'a.ssurance de "toCme caractiifo que cello

qui fait I'objet do, la' p/eschte difBcult»5 sont rcgardees comme strictement obliga-
toircs pour Tassure. '

,

QKe'n««/<—Assurance tcrrestre, No. 252.
' ,Si lea assurances ne aatisfont point

& la demande que Tassure leur fait i ramiable, il doit irttenter eqntre eux Taction

^
en paiement do Tassuranco avant I'cxpiration du delai fixd pour la prescription

'dc jcctte action. ,

.Plus loin dans sa traduction de I'duvragc de Marshall, Ch. 5 P. 377 i 384, il

'lipporte plusiours juaement3,de3 cours anglaises qui ne laisscnt aucun doute sur
la ndcessiuS pour I'assure de faire cette |»retive de la production do sa reclamation
«n to/ine/orwtc avant de pouvoir recouvrer, meme danlSi le cos d'un verdict^n sa
faveur.

J •'

II doit en etre de mCme et avcc beaucoun ylua d« mimn dima nn «»« smMs^
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.'o.

tl/owrr rrlf ''r
'''« J-^^SuiCDt and the o«e was heard before

'

iiic vjiieon 8 Bench in iMurch term 18C8
'' T

justice had been done nppeHant ^nd that upon the facts and ution the 'law aF !L

^ Court „r;: r^;'rr^
J-vlng bee, rejected, undej the pr7^nt p^"

this tourt had to adjudicate alone upon the- two m^ions of appellant and Ztof respondents praying the dismissal of the action ^ ^- "*

.ho«L\tveIl' """r/" t'\'"™
'''' answerof the jury totheSth question,

"

Dli.plaintiff forthwith and.within the delayjequiTed by said policy to wit
'

Srv""' ""' *'" "• "" -r''
«'• 4««o»», of »a1L°'

IS If I,
'"?''" •"""S"-.'' •»« be judged of 0. .impl. eiL

Aw oTir: r °°'f
,•»'•"' ""p"™? pi-« ofjK«r

'"'."f
J'l.ed.f,„d.„„for»,v„„|

3,e.„„„Jer.di..n. IlW>. .„ ^ '

.uM b
, b i,., .„«^ive^. ^, ,„,„,„, ;;- ,rs, :rr

=*i.

- ':\
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COURT OF QU^BN'8 BBNCB, 1868.

'*l'!i"'' »*Jon of Ills pro4)er»y evor niodo, to Hwurtaiii whutli.'r'lio aotuitlly hu.l pn>|M>rty to

in.u«.'!cr<"o ,^''° '"'"? '""uroJ. nhhovt^h HQiiiu tiiiio pnivioui to me Um in' quontioii, tho Jo-

•liZnZ'l »"*"»J»nt« wero obligwl to pay u hiuuII Iosm un.Jer ono oj' 11.0*5 foUmoM. Tl.o firo
look plaoo on 29th .>v., 18(}0. On tho following dny pluihtifl uotiliod duUmdanlu,

:
Jigent at tlioir o(H«y vorlmlly, of tho tire uiid of his l.w» k-iiiK boyond tllb amount of
tho policy. Mr. A. M. Fi.rb*!* asked Ibr a vnluatiou of tho urticlc» of whiolureniuipi
wcro found, which w.im nuido by two «lpprui»«r« appointed, ono by each party,
ond their report fylcd with the company. On the 13th Deoon.ber, within tho
fourteen dayH, appellant, «yw/» a pHntnl form fttnuihvd by .kjmduult, gave
in under (Jath h/s statement of lowi in detail, under tho following divi.iiou» :—

i»t.—Aiiiouiit allowed by vuluatorH fwr low of g(Mjdi and effoota

of which, they could identify romairm ,^. ^„..... „.,.; |366 45
2nd.--Articles of furniture arid usual housoholl effeots totally

-: A «l*Htroyed ,..-....., ^....^.. '. ^d m
/ .^rd.—Wearing appajlol t>f all kfpds, of self, wife and four children. 590 «3

/ /;.: "
. J

'

•

,

Total *.

...: 01 272 38
' (And claimed from tho respondents the sunj^of #1000 ourrenoy, " amount of

tho said Policy.") , ,

After several visits to ronpondents to obtain settlement, and believing from
the numerous delays that they did not intend' to satisfy lii.i claim, he placed it

in the hands of his Attorney, who, by letter of 30th January, 18G8, informed Mr..

_ Forbes thereof, and stated that if ho desired any further inf rmution or-pap(jrH,

upon ro(|ue8tthey w'ould if pos.sible bo supplied, but that if no settlement wore
''^. made belbre 10th February, an action would be instituted for the amount of

' the Policy. . . '

TBis letter was written in a friendly spirit with the view of avoiding litigation
;

.
but though received by defendants' ogent, no notice was taken of it, and this

^tion was instituted 13th February, 1867. DofqndanU plead fraud ond false .

statement, not informal claim.
'

—

Good faith and fair dealing are of tho very essenco of tho contract of insurance)
and hence an answer that they would not settle is a waiver of any protended
imperfection in tho preliminary proofs. It is settled in "fire, as well as in marine

^ .
inauranoo, that when underwriters make no objoation to a deficiency in the pre-
liminary proofs, or to tho notice given, but rest their denial of liability upon other
grounds, then there is a waiver of the objection of a defcotive notice; any formal

^ defect in preliminary proof may be supplied whenever objection to pay a loss is

/ . put upon that ground, fhillips on Insurance, Vol. 2 No. 1812 &o: where many
cases are cited. All tho authorities upon this subject, agree with the principle

.y lw<J <Jown by an eminent judge, that, " Goodfaith on the part of the underwriters,
" requires that, if they mean to insist upon a mere formal defect in prelimiaary
" proofs they should apprize tho assured that they consider the same defective in

• " that particular, or put their refusal to pay upon thatground, as well aflOthor.^,so [
'« aslo give him an joppartunity to supply the defect before it could bo too late

;

«' ond if they neykct to do so, tljoir silence should be held a icaiver of such defect
" in preliminory proofs, so that thesame shall be considered as having been duly mode
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MUM
acoordlng to tho oondltlonrf.f the Polloy... Tf tfc. R«,pof,.k„t. had oonton.-

plated tho Ob ootion, It would \um b««n but ordinary fair dealing to have appri.«l
th. Appellant of it-for it i. ob»lou., that if any dofoot ciated it could have
been iuimodiately auppliod.

The loriu of claim. i« inauranoe, natter, if a qaeatlon of law (br tho Court
not one for tlio Jury. Tho Court'below .hould have itaelf decided aa t«i
.uffioioney «l form, and not hate taken-the opinion of tho jury thereon. In thin
c«.o the Hon judge hold that tho jur^ having ,„id tho claim waa informal ho
could not go bohrrrd the answer and gamine the clain. itacif otthecTidenoo there-
on. But It waa h{a doty to do ao a^t la « question of law, and if he found it.
foria correct to g.ve effect thereto. ^In fine, l,t the fom, waa never impeached
-nd. The jury had no right to decide the matter. 3rd. They anawored beyond
«he inquiries in the qucatlon. 4th. Tho claim ia in perfect " form. 6th Tho
tnluation following the verbal notice of fire aad loaa, and made by both p^
UcH, completely oovora any defccte.

The appellant urgo. that ho Uconacqucntly entitled to have the worda " but nof
n, Uue/ortn struck out as aurplusago and irrelevant, and tftat'then tho answers
of the J»ry bo„,« o„ all points in his favor, he is entitled to judgment on Iho vor^Met lor fOOO and costs, and -therefore prays tho reversal of tho judgment
y.Z. Morri», for rospondonts, argued that tho words not m dueform, were notmugular br surplusage. Tho question was throe Ibid. It asks: Did Plaintiff

lorthw.th and within, the delay required by said policy, to wit ; the 12th De-cember 1860 at Montreal, give notice to Defendants, and- deliver an account of
particulars ot his loss under oath ?

,

U. Li.l he offer all information to Defendants? ^ .

3. Did ho make claim to the payn.cnt of a sum of «1,000, of and from Dofttt-

The last part of tho question is answered in the affirmative by, " we consider
h,,t the claim was made," the fomcr two parts, in (he negative, by the words,
'J^ut not in due form."'

The matters inquired into by tho question were more than mere matter* of
form, nltboush necessarily clothed in formality to a owtain extent:' and the

'

Jury finding by tho evidence that the tfonditions of the policy had not been
compUod with, properly answered that the claim was not made in due form • ani'
this they say without pretending tojudge as to the effect ofsuch non-compliance.

In answer to the pretention of appellant in his reasons of appeal that tho claim
wus a matter, upon which tho Court had to adjudge as to form and sufficiency,
anjnota matter within the province of the Jury, respondents 8.ay, that the
J«ry did not attempt to adjudge M to the sufficiency of the manner of making,
the Claim but certain questions, especially agreed upon by both parties to the*' ,

cause and sanctioned bj the Judge, hoving been put to them, they simply an,
snered them.

.

'

^
To the eighth question they answer, " the claim was not made in dae form "

~
That IS a matter of fact founded Upon the evidence which the Jury had a
nght to determine, and it is for the Court to say whether in the light of the eon-
aitions of the policy, that, pn^wer \n nnf fitnl to the riaimiff'ii-dumaBd. —
J \ -. - •

• - . .- - :..--- _ - : -i

ThatjMM
IniunDMOo.
••r l.lTMpool
'iiiil London.

.'^^z

M
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•nil Luailoa.

'5 Tfctl»w««n« ippMl «9niftt ap upon a point of law, wUtlwr, the Jury l.,»liin

i."l.«mT.". '"'"'<* '" ""•"«" •oi*h««ltr».th .|m>«ir..n. that llio pkintitr .lid nut iimku hi* claim
"*M/.r|..-.. in Am ft.rii., a. ro.,uirt.d bjr tho policy. !>• waa oiilitlcr Jo an action against tl.«

Tli.t rowponilontu conli'n.liiiK ibat bo waa not, made llifir motion that Judg-
mont bo ontonsd up in thoir fuvour on tbo vordlct.

^Th» appellant nindc a niali*>n that judnuicut bo «ut(-rcd up in lii>i tuTour on
vtrdiit.

Bglli motion* ore bn» -d up.>p; th« f'rdict, and it would bo uii«lim« trnuMo for
the Cmrt, b«Nid(>M iHiinn bejfuiid thy iwuo, wcro it to attempt to odjud^-.. tl^o

OOM upon tbo cvidonctf im tbo appihint cipootH. Tbo Jury w«ro tho Judj<.m of
tho fuota aubmittcd to thorn, and b.iviii^ dotoruilnod tbo*' fhctA it la now for lliu
Court ainiply to Jjjolaro tbo roault in law, whiob tho res|H.iid«!nIa bditivo i>i

favouniblo to thoni. At tbo unio timo tho roj-iXMidentii declare that by tifo c»|.

^
dcnco it \i pioTcu lliut tbu appolbiot wua guUty of mu»i fli.gr«ttt frnud in mzUn^
hifl claim.

Tbo Court onnnotin view of that unswor of tho Jury dootbcrwlao thand|(riurO
that pliiintiff ha.i no rinbt of action. /

"^

Clauses in policio.% rcfiuirin^ tbu inHurcd to adJuoo oortaln orMcnceofa prollniln-
nry chamotur in 8up|K)rt of thoir dainn.aro not inwrtod m mLviniu.?lL«s!i fori^, but
by a«rci>mont of both tho insurer and tbu iimurod, m Cfiuitablu aiijl just, tbu rtb-

jcct bi'ing to untiufy the insurer ond ovoid lili^iition,

TborcspoijduntH ri-fur to tho case of Cin-i .Mars v», tho E(|uit..bIo Tiro Iiim
rnncc Compafty of London, decided in tbo Court of Queen's Bench, IJpporl'unada,
and reported in l.'i L'. C. Q. Betich Uoports, p. M.J. Tho point raised tlioin
waa that plaintiff hud not made preliminary proof of his loss by Imoks, vouebera

,
Ac, aa required by the 10th condition of tbo policy, and a new trial was ordered
tbo Court boldin',' that tho defendants ouijht to bavo succoedatl. At'tho iiccond,

tflttl tbo verdict was given in fivour of defendants. The verdict in that ease beinU
gcnerol, and in favour of tho plaintiff, tbo only course open for defendants w«»,
tho motion for a new trial ; but in thi« caso tho verdict is special and it is for
tho Court to determine in law, whether it is in plaintlfTs or defendants' favour.
The following were omong the remarks mado by tbo lato Chief Justice Robin-

son in rendering judgment

:

" It is right to remember, in such cases, that the reasonable intention of this
" condition in tho policy, is to give insurers the means of,sutisfying themselves us
" fully as they can whether t^ie cluim for loss is just os.to amount, without the
" expfenso and trouble of litigation, and that it* is not enough tosay to them at the
" trial

:
< you must bo satisfied with what you soo and hoar how, that our loss

" was as great as we bavo stated.' It is damaging to tho reputation of nn In-
" suranco Company to throw impediments unnecessarily in tho way of a settlo-

" ment of ony loss for which they ore liable, and it is right, therefore, that they
" should have all the infbrmation that they can reasonably require, to enable
'• them to judge whether the claim is a just one, or one that they would bo justi-
" ficd in opposing."

Scott et al, appellants, and the Phccnix Insurance Company; Stuart's
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^porfc, 354. II«td bj llw Vrlfj Gonnoil aarniinK . ju.lKwi.nl of tl.o Curl «f ""ilj*.
^pjM'ol* at Monlrool, Hint if a oondUiop hi tli«) i^Aioj njquiro, In tho ovoiit of rh.q«^
Tow on.l boforo iwynio.it, a oortiflcato of n iiuKiMtriiU., woli c-rtifloatfl U • ooiuli

"*""""""

tloii pfeowlont. The action wm di»mlMna with oo*t« on tbi« uround.
S«« alHo lu to l*r«liminarj I'roof, 2 I'liilUp', K», Not. 1805, 0, 10, ..nd It.

Kill*, rnmirnnflu, p. i[V>. lUoino .«. TJio K.|ultabto. «I I,. C. Jurint p. SO
Arnold, Marine I. I, 513, 2, 131 1, fd. l.Ul, Con«|fuction of Policy.

Ai to notion of ioifand proving niatMrinl avorinont* in doclarmbn, luo KlliH,
^loiumnoo, p. 131, noto 1, " Kvcry nmtnriul avtrniimt in tlio dttola»Btion niuH bo^ prom]

;
oiio of tliu ino*t nintari.il „f wliioli it that of tliu truth of auoh war-

•' rantiua oa conatiluto conditiima prwwdoot, aa th« dolf»orin« in an oooount of*
" thu Kim and daniiiKu t(. thu oflio*., witii ovidunoa in support of ita aoqurnoy,
" •ooording to the rulos loiil down b»iJMJ'wi|>ootivo o(Bo«w."

The roapond^ntt auhmi^ in <»>'|KPU^' "'« Court OMnot go bohiud or
beyond the verdict ot t\i0iaTj^^^mlL^t>fon pmy that the appeal be
diaiuiaaod with comIm. l^Sl ! '^ '

On the UthofJuno iaOS, UAoJl^^^l^dcring thojudgmentof the Court

'

The only difficulty in tliia ciwo ia^e ullogud non oo«lp!iiinou with tho 12^
condition of the policy. Tho vordibtof tl.o jury oHtiinutln- the losa nt 8900 altogc
thcr puU a.sidu thoobjwition of fraud and fnmduloiit cstinitttion, which in Bocloarly
within the provinco of tho jury, Ihat tfio oppollunt ia entitled unlieaitatiugly to
all itM advantage. Tho verdict thoreforo contwia this port ofthe OMo and the only
difficulty ia aa to the lUtli condition referred to. Now the jury in anawer to the
8th queation any

:
" Wo consider the claim made but not U dueform." Thla

anawer ia a general anawer offiriuing the articulation and cannot bo affected by/
the addition '• but not in due forin,",booau»o the form of tho claim was not
objected to or Inquired of, nor any particular form rwjuired or act out in the
flondition, but aimply •' an necount of tho losa, or damage, ani of tho valuo of
tho property dcHtroyod or demanded." No* this iwn done and was supported by
the affirmation f the appellant.

The addition in the answer respecting tho form of tho d||||bi or its informa-
llty, is unimportant, and is not essential to tho claim i\^m^. low, which the
jury declare to have boon made in time, with particulars, and of course
could not apply to the subscqaont part of the condition wbioh
referred to the proof of tho claim, otherwise they would doubtlois have taken
upon thomsalves to declare, that the appellant " did not make proof &o., &c/'
What gave rise to tho objection to a settlement by the Company, was Ist tho
agent'a suapieion that the appellant had assisted or contributed to set fire to his
premiaes; and 2nd that his effijcts had been overvalued by hitn for insurance.
Both these suspioions so strongly imprc8.scd themselves on tho mind of the agent*'
that he would not yield to atiy persuasion, nor direct the appellant how to
givedetaila. This plea sete out both objections. As to the first, tho jury dia-
tinotly negatived it, and aa to tho second aa already stated, the same result

'

18 established by the 3rd and 7th articulations, and their res^tive answen, i
The appeUanfs interest for insurance at the date of the policy, aod «t the Ume ^
of the fire waa tlOOO and hia low wna gonn

/
-7/

/

'%iM
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•nd
the C^ueon

Jnauranop Co.
of Uverpoiil
and London.

«P I- 'T'^ ""f""^
*** ^''"*°° "* *'"' toBtimony of the ngent given for the benefihjs office and to the evidence upon this point! to be.saTsfiefZ hL stpto„ s

Thev r! ,'?
way of a settlement. The company made their own inquesThey received from the appellant his account or statement of his loss surrdyh,s affidavit. Not aatiafied, they cause an intostigation to be ma e^Tef^ndants made u«ual mcjuiry into plaintiffs circumstances to know if he was jusSedn having «uch a stock, wM his occupation and me.ns were, and *heth r hewas in such a position tohave^uch value as he made a claim for

"
and thev

Z to?;:?'" r^
S0\- apprui^toent made by their own^pp^lser '

tion to that furnished to the company by the appellurit'a apprais,;;. the d SSrencebetween the t«.o being feat the defendants' appLement only vrued^thetemin
- .ng aamagod ejects, whilst that of the appelant valued the losfas weirthe"damage. After „I tli« had been done an.d th^agent still coined his otrti'he wasagai^ applied to by the plaintiffs counsel by letteQmittcd bySt^^

requ. ed any further evidence or information^ but no notice was taken of tSs reason,ble request and the suit followed. Now it wiH . carcely bZ^ibTe tlt r^^

adjustments made without tjie expense and trouble of litigatiorand it c^uld

ZZ^r227r''T''/r ^-^'° ''--•"=" ^^'^ the i'lred wa? obe a the mercy of the unfounded suspicions of the insurer or of his agent andprecluded for such reasons from recovering his loss
'

"'« "gont and

• '''^'^f''^^'''
«^«"1^ be a suit or not in the first instance,' rests upon the

'

insured, but having ..ade tha joint appraisement and persisting irtheir'^efusa.^fter such compliance by appellant, if the insured is compelled to sue bi^reason of their refuel, it is t^en quite enough for him toTarto thl at ^-rial, « he verdict proves that you were wrongand that the losses p^l^ atd

he eomn'
'""1

'^'f' ^""^'^ S™"°'* *'»''' -»'<» ^e safely'pEedt
, he company was this, not that there is no action for the recovery of tl^ loss b«hat It w^ so doubtful as to have justified the refusal of settlement SdThati

tnTilrS'*'' "' !?*"'"" of litigation should'^rt^cast

nE ?\ ? ; ^ ''*"°P""y ^^' ""* iissuirir^uch compromise but has^eaded absolute fbud and criminality agaitfst the appellant, Ld h^vLg' p^their ease uj^n thtt issue they cannot expect to .),e relieved fromT» o^feincurred by the appellant who was forced by them in them^nRTand who was afterwards forced by t^em to sue to judgment. /J '

reveraed. I he followipg 18 the judgment of the Court •

'
The CouH considering that the words "btttn«rtiivdue form "iontained ia^heanswergiven by the jurors whotriedth^ l-^^his ea«™be£ th cturt

^
of original junsdietion to the eighth question submitted to them, wJt^^

^ v^

% ^
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tho sum of niae hvnclred dollars, witliiptcrest, Wid costs in both-cllrts. &c.. &c

Ferkins <k RamQiy,{ot appellant.*'*

Torrance & Morris, for respondents^

(B. A. B.)

Judgment reversed.

X In AppbaL.
,;:

}
- MOXTREAL, 6ih DECEMBER, 1868.

:
.

C<iram Duval, C: J., Caron, Badqley, Monk, and Maokav, JJ. .

' - JAAIES BBNNLVG,
D^tndant in the Court bilow,

J'

't : ^
,'

. APPELLANT.

li'-

*
*""

.
"

•
' MARIA SOPHIA ORANGE,-

Plaintiff in the Court below,

RiSPONDENT.

H«LD :—That an appeal will not be allowed from an interlocutory Judgment of the Superior
Court, diimissiog a demurrer to a deolafation.

Girouard,{ot the defendant, petitioner, moved (Dec. 1) to be permitted to ap-
peal from the judgment of the Superior Court (Torrance, J.), rendered on the

3lBt,of Oct<»ber, 1868, Confirmed in review (Mondelet,. Berthelot, and Torrance,
JJ.), on the 25th of November, 1868, dismissing the dem^rei- to the decla-

,

ration filed by the defendant, (ante, page 126). The- dejnurrer denied
the plaintiff's right of action, and if there was no right of action, it would be a

hardship that the parties should bo put to the trouble and expense of an en-

quete or jury trial.

DuvAl, C. J. Every demurrer to the declaration denies the right of action-.

We have already refused leave to appeal from judgments of this class. ThI
Court has a discretion to exercise; but we do not think we should depart from
the rule in the present case. " „"*

„ ^ , ,; . A Motion rejected.
* 5. 2?ci»?m, for the Plaintiff. -^4 '

J.J.C. Abbott, Q. (J,
Counsel. '

. Iv : * * /^ .* ,^ __^ ^ J
/>. 6rin>uar(f, for the Defendant. '. 4L ^ '

'

,

*
• " -

A. A. Dorian, Q. C, Counsel: ' '
'

'

(j-K.) V .;*

:&

in no wise pertinent to the issues they had to try, and should therefore bo con- ^iRfJ"*'
sidered as niere surplusage, and of no legal force or effect whatever: inVu?a«Srco,

Considering that the motion made by tho appellant' on tho twenty-sixth aulL^SS^'^
September last, for judgment upon the verdict for nine hundred dollars, with
interest and costs, should have been granted :

Considering therefore that in the judgment rendered by the said Court of
original jurisdiction, there is error : "

This Court doth reverse, m aside and annul the said judgment, and pro-
ceeding to pronounce, the juclgnient which the said Court should have rendered,
doth adjudge and copdeWp the respondents to pay and satisfy to the appellant

%

"tj!l
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\f

In Ehr&r.

MONTREAL, 0th SEPTEMBER, 1868.

ramm DcvAi. 0. J., Caron, ftiUMMOND, Badglet, and MoNk, JJ.
No. 66,

EDWARD.SPEIiMAN,

THE qu^e:^,

\

{Plaintiff in error.)

(Dtfendmt in trror.)

t
V„ «ia.g Itt tho dilZ™ n, M •''!""•"'* *'•' »' »fi« "me of the obstruction the officer

Dri/mmoj^, J._(di88enting)._Befor6 the Court of Queen's Bench Crown
. ^^ at JJ,ntreal, the plaintiff i.ern>r, Edward S^I^an, wal^^OctoW last, tried, and convicted of felony, upon an indictment charging him

p a.r.e de la Magdektn,^ feloniously, by threat of force and violence, obstructed

^|c e«m« 0/- At, o/«^ a«c? <Z«^, „, suchofficer, asaUuihe/orn^ofilJstatute,

On the 7th of the same month of Octobei- Speiman moved in arresf of jud-ment for reasons which may be succinctly stated as follows-
°

1st. ^^ecause no felony is charged in the indictment. *
v .

-d. Because the charge is neither a felony nor a misdemeanour.
3d Because |tJlpot alleged that the said Raceywas, at the^Sl& of thel^ed obstructbphy threat of force and violence, in.he'diseha.^m dutyas an officer of Excise under the authority of the 27 and 28 Vic^o. 3. -

obstuitfon!;!'*-;- T '"'^.1*''^' '^' "''*^^"'^y ^^ ^' '"^^^ of *he said
obstruction m the discharge of his duty as an officer of Excise.

"
o,

,''!^- ?"?""!« the threats made use of to obstruct the said Racey are not setout in the indictment.
V,,.;' ,

j' «"^ not sei

JtX^l
^«»7ns;J''y (10th Oct.)the presiding Judge (Badgley, J.) orderedthat Splman should take pothing by his motion, and sentenced him to be im-^pnsoned ,u the common gaol for two calendar months. A writ of Error havingbeen returned into this Coog, at the suit of the said Speiman, on The 30th of

strce"ofl'T""'n"'"^^ November, the sub-stance of which 18 as follows

:

, <-
ouu

1st. The indictment is not sufficient in law to warrant the judgment.

Edl'JS 1 ' u
'"'''"'°''**^''''« ''°^" "^"^^ ««« of by the said^^^^^'^'^^'^^^ and. set out in the

3d. The particular acts which Raccy was then performing, or about to per-form in the exercise of his duty, as such oicer pf Excise, aTe not specified^

^

me^ffirr,t 'Tl'^'f"""^''^- ^^'*''^ S'«* *>^ '^^ offence is not tWmeamfig of the words, but the effect produced by them, viz: the obstructifn'

^k
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f,"
The first objection ia,ii^iver, of a diarerent character. -It alleges that the

indictment is not suflScient in law to warrant the judgment, a propositioij sufiS-
ciently comprehensive to authorize and rec^uire this Court to determine whether
there is or not any substantial error in the indictment.

The principdl reason alleged in argurifbnt in support of this proposition, was
substantiSlly as follows

:

Because it is not alleged that the said Bacey was at the time of the alleged
obstruction by threats of force and violence, in the discharge of his jiuty as an
officer of Excise, under the authority of the 27th and 28th Vict., o. SiF
Now I do not hesitate to say that the omission in the in^otment of the aver-

ment, that rtfr the time of the ohstrMion the officer toas acting under the Excise
Act, completely vitiated it, and fully jjistifies the allegation contained in the first
aasignment of error, viz., " That the mdictment is not sufficient in law to warrant ,

;
the judgment." In fact it charges no crime know«:)to the law, aTi I think should
appe«r clearly upon a careful perusal of the f lltli and U2th sections of the
Excise Act above cited. Tl«^ run as follows,—1 11th. " Every^i person who
"shall obstrust, impede, or interfere with any officer of Excise. &c., in the dis-
" charge of his duty shall bo guilty .of a misdemeanour."

112. " If any person, under ffny pretence, either by actual assault, force, or
" violence, or by threats of such assault, force, or violence, in a^ way resists
'' moleste, or obstructs any officer of |xcise, or any' person acting] in his aid or

'I

assistance, in the discharge of his or their duty, under the authority of this
'Act V =K

* such person, bei^^onvicted thereof, shall be adjudged
guilty of felony, and. shall be punished accordingly."
Tnus any obstruction, impediment or ii^erence with any officer of Excise

in the discharge of his daty genmill>/, wastade merely a misdemeanour R the
111th Section

;
whild the 112th constituted a/e^py the act of obstructing any

such officer in the discharge of his duty under the authority ofthat Act, and of
that Act alone. I thorefore onsider tha^ the fajst of the offi^ being in the
discharge of his duty under-the. authority of that,^Act,-vif, in the performance,
or on the eve of the performance,, of some duty required of him by some one or'
more of its enactments, is a necessary ingredieilt of theg^nce, and slwuld have
/been both alleged and proved.

" '^ , '

But it .waj; argued that under Lord ,Campboll's Act, now forming pait of our
Cnminil Code, this error was curod^by the ^^rdict. and canr«> form the basis pf
a writ of error. The enactm3nt on th^ jubject agplies iof^mil error.,, not to'"
trrors of substance, such as the omilifih of a statement, which constitutes an
essential of the crime, as in this cise. Such is the interprek^ioo giwri to' this
law in England, and Invariably licted upon by tliis. Court since the jud<>toent
pronounced in the case of the Queen vs. McCorkill, several years aeo. "Arch-
bold (^nglish edition of 1856. p. 53,) says:-" If any fact or circum'stanfe
which is.a necessary ihgredient of the ofieAce, be omitted in the indictment

^^

such dorission viUates the indictment, and the defendant may avail himself of
"it—by demurrer, raotldn in arrpst of judgmant, or wrif of error.'-' And he
gives as an instance, a case nearly anategous to this, namely, an indiptment for
»»'('>tUmy an officer in the execujion^o^^ )^^t j^^ ^„^

, Spelntan
anil

Tlicyueen.

an offifieF^tKe Court outo/whic^ the process issued.

r
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t '

,',•

Spolman
and

Tbo Queeo.

And in/ra he says (p. 161) :
" Now by 14 & 15 Vio:, ch. 400, a. 25 ofcry

objection for any formal defect apparent on the face of.an indictment shall b^
taken before the jury are sworn, Sic. But for ovei-y dofeqt in substaneo in an
mdjotment, wh)6ro a question of law has not been reserved for tluj Judges of ,tho
Court for Crown cases reser^'ed, for irregularity in the verdict or judgment or
any manifest err6r on the face of the record, a writ of error is tUe^priner
remedy." . ' ^

r For these r(Jasons;i am of opinion that the tndictment should be <|uashcd, that

;
the yerdiet and judgment should bo declared null aifd'void as well as the pro.
coedings taken in the case. ». * " •

Duval C. J., delivering the judgment of the Court, said that Nhe concurre(l
with Mr. Justice,Prummond. that if there were a defect^ in substance in the
indictment, Lord Campbell's act would not apply, and th(^!^fect cauld not be
c,urcd. But hcwas unable to fnd any such defect In.thftjffdictment linSer con-
Bideratioift His Honour then compared. the indictment with the 112th section

pi • J
* ^^ ^''*'" *'• ^' """^ P"'"*"*^ •"** thc8imilarity1,otw^n the phraseology

ofthe indiotiiipjii-. nrfr) f).n» cn»»:^„' ' KaB '^of the indictment arfd that section i

£. Carter, Q.C, for'the CroWn.
W. If. Kerr, for the plaintifiFin error.

(J.K.)

^ Conviction affirmed.

M
' »i.

MpXTREAL, 9th SEPTEMBER, 1868.

*^ M' .No. 30.

THE EASTERN' TOWNSHIPS BANK,
*

(Plaintifft in Court btlow.)

Appellants.
' AND ,, -

' "

HUMPHREY, et al,

"' ^- (Df/endants 4n Court below,)
'

• • Rmpo.n'obnts.*"

H«Lii:-Tljat the di,countin-g of a promissory note b, a Bank, In tho year 18G2. by paying the faceof the note (le.Mho dUcount, in American greenback,, ukon at par anrdeSncUn. in

^^This was an appeal, from the judgment rendered in the,Court of Review at
Montreal on the 29th of October, 1867, a_nd re^rted at pp. 137 ci sea. of the-
12th L. C. Jurist. ^

The majority of the Court of Appeal (A. Justice Caron, disseutivg)-
reverse the judgment of the Court of Review, which had confirmed the judg-
ment of the Court of original jurisdiction dismissing the appeUants' aetion, and
condemned the respondents, to pay. the amount demanded by the appellants'
declaration.

The following were the -motifs of the"judgment in appeal :-« Tl^e Court
* * * considering that the usury coiiiptained of by the said respondents,

^i"

X --,- ;
. - -. ..if .

4.K̂^/
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.andthatinthejuggmaatof tho said Supjerior CourMppealcd from there is „ ""CT

. error, ,doth risverw^.'.' iiumphwjr.

Sanhorn ^Broojkt, for appellants.

. -Peyton «fe i'e/(oi», for respondents.

(B.B.)

Judgment of Court bfeloV reversed.

CIRCUIT COURT,.1869.

MONTREAL, SOin JVPRIL, 1869.

Coram BjiAUDay, A. J.

. Ifog. ZSM and 610 to 627, A—
*v ^w«<jn, et al. ,vs. Bertram. , ^^

HjtLD:-4M. That the CUicfJ^Bincerofthe Fire Department, Montreal, wttnot I-gally put^n mora.
to grant to the Uro Sramhal tho oerUUcato roquirod by the Quebec Act. 31«t VfoT oh. 83, bymak^ a simple demaiyl therefor, without making duo proof to tho Engineer that the

• ™
.

!'**""'*'• "'• •''•t the Fire Martrhal had madeinvoBtigatitin Into its cause, wltliiii
• thepcriod prescribed by the Act.

,

2nd r-ThW the Chfer Engineer was not liable to be (ucd penonally for the rwovery (by way of
damages) otthe fcfe.4ntendcd to boeoverwl by the cortiBcate ffemanded of and withheld

• by the tnglueer, and that the only legal remedy i«lho premiws waa the writ ofMandamui.

> Thefieswere actions instituted by the J^pitit Fire Marshal, of mntreal, against
the Chief Engineer of/the cUy, for unduly withholding the certificate required
to be signed by him unW^lie SEtute of the Province of Quebec, 31st Vic., ch
32. ^ ^ -

' The facts of the case^nd the- special points ^ised by the defence appear in
the observations of the Honorable Judge. ',

^'

Per Curiam :—Under the Quebec Act, 31st ,Vict., chap. 32, the Eire Marshal
IS directed to instjtiite an investigation whenever a fire takes place, and a houte
or building or any other property whaleTcr i^iall have been or shall be exposed
to be wholly or partially destroyed or injured by such fire.

"'

Sec. 13 enacts that the Eire Marshal shall remit all the depositions aiA^b-
^eediqgs f6 the Clerk of the Peace within eight daysW the closing ^Se
Wvestisation. m' Wi. ^ "

'
° ^^"^

Sec. 14 enacts that the Fire* Marshal shall be entitled to receive fqy his
services during such investigatipn.'ten dollawtfor the first day, and five dollars
each subsecjuent day, but not more than forty 4^i|p. ' " '

V Sec. 15 provides that, the costs of each in-^^ation shall beMgud by th'c

Company 6r Companies of insurance where tho"prop<irty is insureflSid w^ien
no insoranca shall have beenleffeoted on said, prdperty, .t||pn the Ci^Treastkter
shall pay to the Fire Marshal the sum* of ten dollars, and no more, for the in-

vestigation, over and above the cost of warrants, &c., and the. City Titoasurer
shall pay such sum on presentation, of a certificate of the -Chief Engineer of
th^fire dejaartmenti .showing-^t^iat an investigation' has been held within five
days after the fire; and the Company pr^Cpmpanies of Insurance shall be held
to pay according^to the amount of polwy. nro^rata , the eipenaca of «.\A invo.

' i
'

r

., V*
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CUMUIT COURT, 1860.
"T-v

oh presentation of ^ilkecrtificatc; and in case of refusal of
^lin three days after the pr^tentatlon of said ceilificat

m

J„n»*j|bo rc<Jovcrjal bel'oro the

the"|^cacc. /^'

"
Siifili ate- the Icgiil prt*?5Hio

tbc dp([)|(laHt who, ">*J||ey all

df th^J^Iro Doparttiu}rtilo-si*;n

fVdni ^j^ho Livcrp^, i^ondon

*" "» ''^"<''S'»tion eonccriiiiiii u

af Wo^fe
• ^

Igts. of Sessions, the Kccordo

,of whicli the pluintiffn mwiil

>,.\im refused in his qiwJity ot

le tliM to I

e 06^1.4

*lst

^^)a>vOioi|^

liitiflV

'm.^'X!.

\i.

|iqcrtificate to en

Globe Ws
the

(li-euiboii

lint has:

piSyitJiakhc'iuii

losts of p'

ni*5*

|il taken by plainl]^^to»>% paid their

fiidV; 2nd, that the dcfoiKfllt was undt"r no
it ^as left to. hi? discrciMj ; 3fd,. that an
only before the Jud^f Scssiqus, th'e

accoi^diug to the tcriul oIlM StiUutc ; 4th,

t5,»;.; ;iiK^'if%^» .^' \y V-i^""^ "V'^'"' Sen^ipaiy. M^PtheiuVos-

'Vc;^^T'^'f t^^^^
•^"'•^ HI'"" t'"^ conti8tat1t,n,U«|uterpret the

f^""'^^ l»w ap^ t^e int^tion„ of the legislature. : / '^M^ .

'C r'ii,^r^?l*?v!''"'flT^f^''*'''
^'"' ^"^«'"''' «>'d,-as'iti^c.i«itabic

l^ii^^ ?*''^*?'P^'^^ M;%rioes,the law ^ODtuinB>:pro%n therefor,
^|||equires.at»^suttif tim.j.l^^hc interest of thpse who wiS be culled

tp<M t(|pay the fT^n, tl^jt a cc^fete^jhaH-be obtained froiii tlid Ghtef En-inc^r

''* -^ ^ -""** ^*^'"'*'"*'"^ '** the'eft;?«!t|i^irt aninvestigatioahas taken plaee Within

;; -5^. "^^J "^'f
'''° ^'''' f*>t»'0"**#:e«rtiacat6 the Fire' Marshal poUld not get

• - Jl?*^-
i,F,Hl«g'''''itivc:fe,,actn.enV\i8>ot founded on jthe pubii(i ^interest, but

I i iS^ "•^^"terest ofliM PiriMai^aJ, or of the iiisurance Citipanies or of
1?, u ^tJ<|eorporati<J and impo^a u^, t^ Chief Engineer the , duti io^deliver to
.,

J,
^^W Marshal a certificate; from hii refusal ,to dclW such |<ji^ficate he

v«»^"^"t^'^'"'*^'®
^"^ ^^"^ *'''*' Mitfshaifor-tho con3ef,uence i. ^JcJa&a^es (Ciir

W^j'^iu^^'^i^^^'^"*'^^'
however, such responsi^ilUy exists mi cdndt-

HiO^tljat the Chief Engineer do receive notice, and be suinmoned to fulfil his
HipMgations./ ., ,;•

.
/ i . t •' ' •"

'H' - -
'";

Has. ho been duly notified? / The blaihtiffs maintain hq "w
notified by ihe Statute, that he >,ft^und,to ktti,w\heir proce,
to ^he office of tlje Clerk of the Pe^i^- tft ascertain^ whether an i
been held, and they evenjretend that he'ought to liave been
sinipfe, declaration that tWfcvesttgation had taken pla*^
b^ank certificate preSenaMfemfpr'hi'd signature
The coui:rcannot coaWsuch a pretension.

,

; ."Thtf Fk6 Mflrshal wa^ the only party iiCresM to obtain

t;

^
,..,.:--a'
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«• '

was bound to tako every step to procure it ; it was incuoibent upon bitu to givo

to the Bnginobr orory inforiaatioo, to exhibit tA mm tbo'^nocosHary doouniciits

rn orddr to enable biiu to sign a ccrtificiitu| and then' it would have bcooino tho

boundcn duty of tho Engineer to certify to tho investigation ; tho Engineer hud

;l)0 di^rction to exercise, as to tho necowlty or re<;ularity of tho inveatigatiou
;

P ^e)'l|'ad, only to certify tVrb- facta, viz: tho holding of tho investigation, and tho

tinio'at which it bad boon held. %

All that could oppour by the EnquUe, oven in case the En^^nocr would have

|/*v>a^ no persortol knowledge of tho facts. In this euisc the Engineer has had no ,

" knowledge of the fire, tho alarm boll not havTiig rung /the plaintiffs did not

communicate to him tho investigation, they did not notify him legally, therefore

theiractioji is unfounded and premature. '

Aiiotlier question raised by the defendant is whether the plaintiffs could insti-

tute an action of this nature. \

Under articto 10G5, Code Civ., the breach of an obligation to do a certain
"

.thing resolves itself in damages. Such is not properly speaking, the action of

the plaintiffs; they claim from tho defendant, in hi.s capacityof Chief Engineer

of the Firp Department tho payment of their fees, unless he prefers signing u

certificate. 'Although tho term damages is not mdde use of, tho action bears

that character, and option is given the defendant as if damages were claimed.

Jndccd the damages have been reduced to the amount which the plaintiffs

cannot recover without a certificate and to the costs of pi:otest; and the objec-

tion is dismissed.
' '

x

An important question has been raised by the plea in tho following terms

:

"the plaintiffs have no right in law to claim damages without' adopting the li',i,'.il

"means prescribed by law to oblige public officers to fulfil tlic duties imposed

upon them."

,, 'At the argument, this objection was explained, and it was urged that the only

legal means to force the defendant to sigii a certificate was the Writ oj Mun-

damuB. ^

• The plaintiffs answ^cd ^t such a form of procedure did not exclude tluir

recourse by %iniplc action atcommon law. »

The common law can only be invoked by individuals personally, whilst hero

the plaintiffs have sued tho defendant as a public ofiicer, who holdsj no money!*,-

I and is called upon to perform a certain act in his official capacity. He could

n6t, even according to the tenor of the action, be condemned pcrsonafly, and, in- i

his official capacity, he has a right" tj^ ask ; that no proceedings be instituted.

Auitin,

Bortrani.

/- against him exopp

/—concerning'

L9rm tt

nartc*

1022, Sec. 2, Cod. Proc. Ciw

J'lV

For all .Uiesc reasons the acti

Belanger <fe Desnoifers, for plaintiff^.

Rouer Bay, Q.C., for*defendant.
'

'i . J.

13, mvfrtcoura.

.§
^

.. A^owo dist^ -
,•»

^V'^-^
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ICO 8l(P£RI0R COURT, 1868.

"

f
UPERIOIl eOUKT, 1868.

• ' "j CVmw iMACKAY, J.

No. 1440i »

"'^"mo""^"''"'''''"''''
•''"''''"*'""'"'' """"• """"•""

*T"«'««' «'«•-«•«. *•»

*""
'"l'!,h.!« Ir'""".

"' ""1 "•P" """^ '"''"'••«'' *» "'«"» ""V '•"k upon the «t..« Of ./5

talioo ervu >K«Ui«t lWMcon.inoa.tloi. uialftr.
.

' *• ''°'"'" '

/SuitiMucd the 23rd April. 1868, i«ain8t"0yon. a« maker, and iTivardl&'Co^Wsof a j,rom.«8ory note % 810Q6 c>. ipado 16th Oetobor, 1867, fauoth;^
J8th November, 18C7, and dul/p^ot«.tcd. Defendant Dyon, pleaded tW B^had signed the note in fuvor of llivard & Co., as an aeeommodation note, wiS
r!!r ""r

"''''"" *" Pi"^"'''^"' "'*''''«''«•'' "^« *»'«™^y tadtlj. renouncedany rceoursc tboroon against h.m, and yet plaintifi, the 9th April, 1868 after
maturity of note, compounded with RivVd & Co., lyr deed before Oeoffridn^ ^
P., and accepted, with other creditors of Bivard & Co., 120.000 in full mv
.nent of all debts of iiv^a^ & Co.. a„a discharged liiv.'rd &'Co! IH ?£';
he, Dyon was not pa ty thereto or authorised such aceeptaneo by plaintift and

^^IT ' ^"
n

T^*^i«;'»'B«J. »« h« I'-d loit his relu«^,ag«iost ilitid &Co.. who were really h>s debtors upon the accommodation- note gi^en them Bvhis second plea. Dyon urged payment expressly by llivard & Co.> to plaintifis, oriccount ofihe note sued on ol'«2525 «y. the 19th November. l867, and eiaiiLel-
tliat m any event judgment should only pass for the balance 8H75 cy

.1 ^\t ^""fi'*'-^'"'
'"'' Pl»i"tiffs.-The composition and atemoiement o^ the ;plaintiffs and other creditors of llivard k Co.. with Rivard & Co

, ^ngk effect
"

pro*«dtt8alleged-Dyo„ was not a party thereto. The 5«te is dertainlyTrovc^
have been an aecommodatiof. note

; Mr. Clare (oneof th^plaiitiffi) admits ^ank..
.ng upon the estate of llivard & Co., for their whole claim including, the 6yon
note. He knew in January, 18C8, that the note was m, accommodation dote,
yet plaintiffs ranked and compounded thereafter. Hiv^d declare; he informed
31r. Clare when handing him the note oo general account thSt the note was
aecommodat«)9 paper, and again so told hirg a few days before the passing «f

!obe^ildT'""""
'''^'''^^'--^^ Pleadings anc^id^S

' 1st. Whertfer a holder of accommodation paper knowing, it to be slch hasany recourse thereon against the party lending as it were his namef VidiRo^s

in" note
'"°' ""'^ I'romissory Notes, page 101-^ [140} and'ca^ cited

1 Parsonj-on^otea and Bills, ] 83-* and Notes.
"''-' _i_ \ lla:

Smith vs..Knox, 3 Esp. p. 40, ^"^
RrowniMotf, 7 Johnson, p^381. 'f ..

^ - 't
'

Grant jc Ellico\t, 7 Wendell,'' p. 227. '', Ni; "" '^
. *

"

^|'

\
>
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2Bd. A» to whether plaliiU|ri» p^uld oompo'und with Bifurd & CO, and atill ^'IT'
bold Djron, it WM equally corfeiin tijoy coulii srnlldly do ho. Thg portion wpro ^J"""'

Jointly and iicverally bound to the^ ;• Rivarci ji; (?o. , wore th'o fndorMrn ; there

woul^ not bo double ranking )- an ondorwjr might Imj diwhargod and tliu « . _
"

privilogo 08 OKoiuBt maker glill ^omflin. If iM or dumniflcd, Dyon still hii.l

his reoonrse agoinat Rivord & Co , nwho in nowiiio in Sfhedulo of oreditort '

jg
placed him, Dyon, as a orodilop. I'luintiffM by law hod a r^T^^t to rank upon tho

estates of each individual aeparately till full payment of debt.

3rd. The plea of payment IjftSftoxt to bo dealt with. Rivard* cortiirinly swears

that when poyjng, ho did i^upMto tlio monies to the uote in (|ue8tlon. Mr Glare "

cmphatioaliy denies this. It is to b^ remouibcred tliut Rivord is uiuvh interested, ^

ond Ills cross examination, to say tho le«Bt, somcwlial shokcs his testimony on
' thi« point : Mr. Boyd,'))laintf5i»' bookkeeper, present when poyment wos made,

states that Rivord iitaid but a moment is the store,,paid and said nothing, ai|d '.- ^~^
that the payment was forthwith imputed upon the large amount of tho account

of RiTard''&i Co., to plaintiffs, whio^ opjx!nr8 to hove'bocn altogether unsecured,

.and which- large indebtedness haa been proved without doubt. Vefbal testimony

oKflJlch matters is olwuys more or less doubtful,' tlw balance of evidence is
*

'

strongiy^^hh-jJaiotiffs. But the Court-was saved much embarassment beqausc

plaintiffs have upon his cross examination extrheted from Rivard their account

dated April' 17th Uic entries whereof areas follows: -•

""1867.
,

b«." -^ '.
, ; "" ^

Dec. l«tb—To retired protested >M>te $SQOO jiod c5sts . . . .. .\ ...... .^$5043.33 '9w
1808.. r- : ...*:;- "" v '. *^, » > . _^^

^ Jan. 18tb—AmouRt'of account rfndrred for goods... I. ...: '31.05 VBr
Jan. 28th|-Paid freigbt^eed ,...." ....'; ^lOO '^^3

^ Feb. 3rd-i-BttIance on-Flaxseed account .'J 2274.8il .
' ' ,. "

''

'- '

.
' .

''.'.'. $7376.29 "
:-'•

-^

l86t. :..'-
. Cr, ' ."

» »

.^ug.^7lb—By Goods j. ................. . 45.00
j^

"JloT. igih-^By €ajb v..'. 2525 00

Dec. 3l8t-.-B/Clbvqr seed .,'j.; 813.92 3383.92

.,; •• " *„ -^r. - Ir-
'

:,

— ' -

-. f . ..• -V,
"•'..>

-
' $3992.37

* .1
„ '

.
- ;.,. «°«' - \

' -.^ -f, .-'';A •','^InDIBIoT LlABlUT?. ,:'..
To amoupt, Djod '^otelpe Jfov. 18tb endorsed. 4003.00

*
. rt '. . ^

'

_:'\ .....,.i^.' ,
-

/;.
-•

' .-.
, Ip-'A ^. .:-':;' $7998.37.,

' •''

Rivard says ttiat the words erased and tho addition at the end wcro mode in

bis presence by Mr. Clare, whilst they together examined the account and that .

ho thi^ remarked that^the last lin^ should be erased as it was incorrect. ' He
doel not reoollept sUsb anythi«g more. It will be at onoe remarked the' i^^u-

tatioQ mode' by^ JlMj/Kf^, of tho monies' received. Rivard (tho party paying)

neVer objected, buw tacitly consented. Tho Court should be guided. in its • '

Weoision by the inaportant proceeding tnuohing the payment more than by any

verbal testimony. ^^ •§ - .'
.J

, .,. , .
-

,

•• -..^ , .

'« J Im .t '-„•-,

J

I
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SUPKRfOR COURT, 1808.

/Xow thi> exhibit u fatal t« .IcfuudaM «
-..wteMloni, Th. I<ut U«» I. .»«,.w

' Qu'ny<»»i fait av<o ecu dcrnWti/^irfffiH?:. Vl^ '^'S'v , *
d..hnr^^ >B <^e„.«udoarB ac tn^Zient ^ T\.ir plin dc rcco;« 1to ufdi

t<i.4.t* p^>„V.S t«u„ c.e.-f,UH 1.. do n.fl«.„ ^.o ccux ,«'il avuit^ffirid^t
ition pt^reinptolro, A wwolr

:

V
nt ri„Btit«tion do I'aotioudo. do^ndcurH iU avaient recu en

biHet en f,uo8tion de Rimd & Cks, une «ou..uc do 82525 21
nc yto'-dv

du«

V

:i

'f'

I

i.-

^"C;

i«M.^u^r^-. ,.j,,
' "ivoru tv uro., une souimo do $2525 21

^ C r„?TT1 "' T'* ^" •^"'^ '''*'" -' '« "O"*-^ <»" ^t billetcyanic <5taDt al«» la dotto la plus onc^rouso icn nomm6H " Rivard & Cio "
onVcre It's dewandours.

La-Domw« I)J|dl, s'nppuyait„pour ceU sfr la disposition do M. Cl...A!i^.l^demandours et surlo t.^n.oig„,.«e do Pierre lliL <iui fu^lnt 3eoinn.c ttmoins" dc la part du noihuii Dyon. » ^<

rAd'lriSf!:^^!;^^^^^^
"^^ ''' ^'*'"*'^ "^".-» p^^- ^«

J!5lc8'bD Bill'. Am. Ej; [i80}4?o Note (i) to 181
..

,
Smith'ii Mer. Law. Am, ifed. (i2«) ' *

•*.it

it- M.iT • u.
"n^f^^s^^aoHnalilfeand tlic evince bttltinff unon

;gt..; cloth eondo^n defondantjj^c^: to pa,^^^ .^^,^^1^
'

' Perkins d^''Pama)f'fi^lUA ' X •• ?P^5^:S -^

^
"'--^'' '

"

,^f^<i^M/mmbaitlt^ for ^fiinilantd^^r£-'' • -V V •' V

Judgment for Plaintiffs,

»d'

r- ? >>
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, MONTRBAL, a7Tu MAY, 18(IB. - „ ^
' • Comm OKAUDnr, A. J, *" ^

«o. lau. ''^

Johninn vu. Omthir.r, . •

Utin
;

- rii»( meli iti^tlnot plrt<IIhr iiiu«i bo (bllowvU hj • ooiiciutiuii. •

/I. It, lum, for tho pl»i«ti(r, inovod to rojuct tho papor writing fllodby tlio

dii{or^t,i!ut^t.kdex(tjftioaj}4remittoirei)tri,itutlle, tito huid ploauot hovinu nny
contnuaion. ^

Jh^tuart, Q.a, rorUoJcfonriant, Huid tliftt by aolorloul error tlio ooncluMoii
had bu6n diuitUjd, though tho Bignaturw of tho attorney wus 'affixed. But tJio
ora.«iot»Wh ourod by tho HubHo<iuont ,U/mm- en/aU to which then, wan a oouci u-

^\ mn ittduo form, whioh mightW tukcn to apply to ull that preceded.
IMfiDBY, A. J., sustuined the pliiintifr« pretension, Imt iHiruiittcd the dcfciid-

Urt -R amend on payment of lifteun Hiiiliiugs eo«t».'---' "" #.. ^

Crtiu «C' Luim, for the plaintiff.

//. Sluitrt, Q. Cr, for tlie defendant.

<L (J. K.)

i

,^

. %!
2. HJHb^ <i

MOXTREAL, 2Ttii AIMUL, IBOj^.

C'oniMi TOBUANCE, J^'
"*,, Ko. ifa. /

. 4 Clement vs. ^ooie.

:
-««:TIIM in om.Uylt .mrmlng, after «.«lhjrout tlm In.M.to.lncM of .loMi.lai.t. -tli.l tho .le-

K- c„ ..c enc^llovo "that .l..f.,„.l».,t.« «,cr. ting. etc.. with tho fround, of bolloff I. ,A,2
jtf.hluin a warunt of attachim-nf, »al«i, .<,r..« boforc Ju.lKinent

' "^ -

"'

M,ra,,,l,m 01 tho word " warily " 1,> th« o«.«lu«lo„ of tho .fflaavlt • doth rerlly believe
I witliout a wwrant of«ttaohmoiif' ^{o., h not flital.

•^>.«, forJii dofenjfaiit, moved to set aside tlie nttaohracnt smsie-avri,
bQfore judgm^PBupd: in. tho oaaHO. The principal objection to tho affidavit
was tliat It did no^tsti^Ush positively and Us a matter of certainty that the dc-
fciwlanft wasMCroting, of immediately about to sotjrotc. It had been held in
IIur^tubisO/ir^ Lcriclip (ante, p. 8.3) that it is nof sufficient for an affidavit for
ca^M«Mi<^doposo\!niorely to tlio belief of tho deponent; and tho language qfeArt
SaH?- Q. p., respecting attachments, was similar to that of Art. 798 rcs]
^piasl Tlicre was another defect in the affidavit.. Tho word " verily'
conclusion #the affidavit liad been omitted. ' '

rakius, for tho plaintiff, contended thht tho affidavit was as positTve us
could bo made. The deponent, after sotting out an indebtedness under a con-
tract, procced«a.,te officii that bo " hath been credibly informed, hath ctcry
reason to believe, and ijoth verily and in his conscience believe that tho defen-
dant is now secretfiift bis estate, debts, chattels and effects and now immediately
about to secrete the same,with intent to defraud his creditors generally and
plaintiff it, particular," etc. Tlyj reasons for the belief were fully set put. Tho
omission of the word ^' verily " in the concluding clause was immatcriai, as it was
inserted in two allegations in the bodyoftlie affidavit. In.'jiUl'l^ v. DuttOn it
had been held byi Si^ith, J., that tho omissio*n of the words " and in his confJ
ciyqo " woB uo^ matCTlalr .

' . 4^ .

'

I

n

M

r
""^

Ik
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1M BITKRIOR COURT, 1869,

„, n \, .

ToiiiiAM(*t, J.—Th« Court U of opinion that the allo|:(ittinnii of tha afllflavit,

if tru«», do ciitubli»h MCMtion. \ fonn «»f affliluvit U» obUia tttAQhaioot i« kItm»
In the Appflndii to the Codo of CWil Proooduro (No. 45) and tha affidavit in

thU oaM appfars to bo drawn in accord moo with the form there given. The
motion ia thnrofore rojoetod with coita.

Motion rejwtfid.

Prrkini >{ Kimutif'fbT the Plnintiff. ^
^ V

Cro$t «C' Lhhh for thf Dtfcndant. ^

(J- K.) .

••
MONTREAL, 3Ut UAftCD, 1149.'

Q>rum UEaTIIKLOT,«f.

. •

••

Ke^ty.. :._____.

SEiaNIORIALCAUASTRE—RIOnT Of DEFISNDANT TO PI.KAD KRROR.

llKi > -Thtt • (ailniirt, duly <lep<ialti>i| ifiU cIoxmI, iiiIm to which notp|MNil wm Ukrn Icforctho
.Saiinlorlal Court of Kovlilon, It Hnal, lul l>i*t il«fhnd«iit cannot Mk Iti rarormallon upon
lli« alU'guO gniunil that lliu cununlMio^iT wit tvd Into orror owiD|r to th« non production oi
ll«edl. i, ;

The notion of the pluintifr wa«i/roup;ht for tho recovery (Vom the dofondnnt,
as proprietor of a pirtion of tlio ylmVr« Fir/ Primmu, oJT $400, for 4 jonra
nrrearuof the rent or indemnity duo by thut Arriire Fu/ to the Seignior of tho
Seigniory of Boauhnrnoid, na tho .Seignior ihmimnt^ aa etitabiiiihed by the Cad-
nxeroof tho Fief Prinicau.

The dofundiHit pleiidcd. in xubstunce, tlint by oertnin deedf
,
passed between the

former Seignior of Ueimlmrnnis and Mr. I'rinicaq, then propiriotor of the Arriire
Fie/, the quint had been ro.iueed to one twelfth of £2,6001 oqunl to 1833.33.
That when tho Otilmtrr of the Fief was made, those deeds wV" designedly witU-
held from the commissionerj'wlio, in ignorance of their oxiBteiioo, fixed tho annuiil

rent or indemnity duo to the Seignior, of Boauharnois at $100, ouiculatod upon
a capital of gl.GOO.GO, inHteid oftaicing tlie one twelfth of ;£2,600, aa the capital

,

which, it is uHsiimcd, he would have done had tho dwds reforrod to booti

produced. The defendant tendered WOO, for four yeapl' Wreora ofmit,attI)«
reduced amount claimed by him,

^

Tho plaintiff put in dn answer inlaw Btnting in effect that the defendant'^

plea could not be maintained.

Firstly, because the Ctulniifre containing tho commissioner's award Was final,

and could not be impeached. x ,/ . ^

And secondly, bocan|e tho defendant acquired the property in question after

the completion and deffligif.of the Cadastre, and had therefore no legal interest

or right to plead or sePup any of the errors alleged by him.
It wacTurgcd by t^e counsel for the defense, '^:''

r'f'' '^, '

'r-'-y '^f-
'

V '

Firstly, that section 29' of tho Seigniorial act feeing t^ one rolled on by ^lie

plaintiff in supportwhin demand, was only intended to refer to the matters of

form and procedure adopted by the commissioner, and had only the effect of pre*^

^,



,

«

S^i'KUlUK COUUT, 1800. 1«A

TMtIng any Uxihnioal objuotion* being ruU.l or any oioaption tak«n to tlit ninn
nor in whioli tlici ooiniiii*ii.)nor oon.luolu-l tbu pr.)oa«aiiiK«, and althouKh it wai
>atulttu.l tluU thu «u.iti.ui ia (|U(Mtiun wm aunotu^ivo u to 'the mjubritif of th«
proooodinKa, it wm oon(on«]otl that wfiiro thoro waa Qonnivanoi) und wlioro im-
portant <Khm1j« whioh iHij^ht and would h»va inttuonuad tho dtHsiaion of tha coii»

uiisaiouor woro withhold or Hupprowod, tho Court oould aot aiiidD bia award in
fafor of a protioua atipulatiun.

And Hflcondly, that th«t dofondant htt»iftn tuado aooroh in tlio Ucniatry Office
and boinx awiiro of tho oniitunou of thoao deodn, i^id nuppoaing ooua«quontl>

,

whon hu punliiuKid tbo pr.ip«rty tliat theao dotida oorrootly roprowintod tho
amount of Hojgnioriul duea pnyablti by him m purohnwor, hud thoroloro anovidptit
intorMt in aottin^f up thoao orrora on tho part of tho ooniuiiMiionor.

*'

It waa oontondod on tho other hand by tho plaintiff that tho award of the cwil'
wWonor was clearly iniondcd to4»o Mnal by tho iioction 2l)«)f tho not. ThatlHT
parlioa in poswiwion at tho tiiuo tho award won boinj^ made had ovory opportunity
ofp^oducin^cvidonooinM^p,K>rtofthoir viowa ro^pootin^ thair riwhU, and if

thoro wuro any griovunooi tho Hoignioriul Court of lloviaion waa tho prop«r>Iniv
to urgo tholr,olaiwi, that court huyin;.? bujn apooially conatitutod for hoaringauclt
objection.*, and onco tho Ciul,t»tre vruH doprtaitod it bcoaiuq Unal.

Tiittt M*. Uoniiud ouKJitto havo looked for hta own antisfuotion not nioroly to
tlio Uogistry Uffioo, but to tbo Cudnutre which waa thon dcpoaiUsd and wasopiMi
for bia ijnapootion. and If through nogligonbo ho omittod to do ho ho cannot now
claim an interest in pleading what, had ho ustcd propOr pr(Jcaut\on ho would have
bad no logul intoroft in pleading.

Tho Court in rendering judgment noooptcd the viewa of the plaintifPa counsel
in almost ovory respect, and dismissed tho di'fondant'a plea.

AnBwor in law maintained.
^itihie, MorrU (t lijsr, for fhiniiS.

/'. X J; frut/c/, for defendant.
'

(w. h.>

?v..

Am.

MOKTUEAL, iino MAY, 180».

Coram Beaudry, A. J[,

No. 900.

Fitt\^ vn. i'UuH,ct at., atnUlir AfarHi/'iPriucljHtt Secrctarj/ of State fi,r thr

!//',.,}/. Wur Dfimrtmenl,ct ah T..S^

UELDJ;^Thit mbnoyfl ptyKbloon aooount of • pwAfi^ontraot witli llio tTar Department, for tin-
crcotloii or fortlllontloiis In thU Vi^lMe, ilpUoi lial>l.> to attaoliinuut

&m6rt._ati.t no attachment lu the hanj. or|(& JiMMMCry at War will lie under any olrcumltanoo*.

Tl|l9 was a final hearing on tho mcrittS of tho nttochraent, which had been
quaslicd, on moUon, as reported at pp. 289; 290 pf the 12th voL of tho L C
Jurifti

'/-':
i^^:-^-

.
< :„y - . \

,'
,.,

.'
-

,
.,;-/;

Tie judgin^ffit refbrrcd to had boon reversed by the Court of Review, on
the OTound that the attachment could not be set aside by a mere motion, and
the onae sent down to bo hoard oo tbo merits.

lltMll4

-"V/-:



16G i^UPERlORiJOtJRT, 1869.

.
"/'.»• C«r/f//>i.^The,opIhion of tho court is fulljr expressed in tho wo/t/i of

the judgment w!,ich are «.m follq^s :^" TJ.«^ Court * * * considering that the
s.uft J. F. fiois rs hiis declaijjd, that there is now retained: in tho hands of the
(V^.niM.?satiut Dcpnrtmont, a sum of 81138 92, payable to defendant on account
vt a oontfnct pendin- between the War Department and thp said defendant/ for
the tunnslun^ of materials fur the construction of the fortifications at LcTis
knt ^.at such dtelaratian was made, withoit admitting the right of Uie plaintiff
t.Mmach fhc^aid moneys, and- considering that qo judgment <5^aS» rendered
<.n Mich dtfliirhtion against the sai.l Garnishee, and considering that there is
noUiing m s;ud declaration to show that tho sifid Garnishee has any power or
ci.t.ol on the amount by l.i.n declared to be payable by the WaVSmrtment
to tiu' s,ud doCendant

:
and cou^idbring niorcover that no attachmeiifc^ «an be

.m:n\, of tho money. j.ayQWc by the War Department, and no compulsory order
iMV-'.v'on against- th« said Wnr Department, doth dismiss the attachnjWt in this
' iviscin tbehandsof the s:ud Garnisheesr*

'" "

t ' • '''

' '
^' '

at, ich'nn JktIiHHC, iJ.C, for^defundant. "
'

i.i

Attaehinent dismissed.

•;,
. '- MUNTREAL, 20TU APlSiL, 13G3. • 4,-

,•
• • » • Cwam Beauurt, a. J.

""

>'o. 698.

°..' ^ '^^''''' '•'^- ^^''^'Qr't'^h Ji<id Slate Campani,:

-.""'"•-\.'^l;V"/7^-'7'""^''<P''''"''"i-'"«y«'«ny •in.o produce and fylo at onquCto wilhou* "
m.t,c..to ... a«a.,.aa.., ,.,.,„« uua.r,.cumout«yt ,.rov«n, provided tbey anporr^o boTruSi).(, C.HO tl.ot,«IU....a. .0 l.i. oyu. t-vidouco than a«ai.»t tl.o dofendanf!,pC ^

,..,» n , "Tf 'ft!"''f .?"' "'" ^^ ''^''"^ "l'"" moti*a, but thilr toaterrality will bo."*> "tljudiMitcd upon tlic Uiml lipariiig of tlie cause. ^ ,

"lonamy wui d©

.
^ Defendants- c5uh3^ moved to i-ejcet papers prodiiced as abovdstated. and relied

upon.articlesof Oode de Proc|dure Nos. J)D to 106, and upon the inadmissibility
ot the documents themsclycslHieYiileHce.--' ? J

Pm CuuiA.M.'-'tiic documents mentioned jn defendants' motion are not "those
on which the actipr* is based, and therefore do not come under the provisions of
articles 99 and lOG, ,-,nd hotwithstanding art. 210, a party may fyle at cnUte
any document under art. 213 subject to the co^s of |froving the same. As to
the mehts. or value of the documents, the court can^take cognizance thereof
only^jrhen the cause comes on for hiring on the mental.: +

Cashing & Trenholme, for defendants.
'

tJ:A.P.,jr.) ...

Motiop rejected with co8t|.

J^

T ^J' •"»
, ,ro J^^r

"""•'*'' J^'J8">«»' w« rendered on the Bameday, by the iameJl^e, .n^l52 Josepj. v^. Anderson and the Senior officer of thefon,m|88ariattT)eDart-
lA^nt of Montreal, T.)p., conn«gt(j4j^,th .•^contract to supply coal tt mMjM'fikfj ]

'

.r j«. ».
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:4v »
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SUPERIOR COURT,. 1869^, ler

rfi m6xTKEAL, 2718 APRIL, 1809.
-^

.

CVjraw -Torrance, J, . " "

;'
,

.„.,,'- No. 1728. ..',- -^

^^^iit^iiiff et III \a. Fniser. * ;.

IUld:-1o. ThBt tiie plalntilT. under cvi.lcnci. «howlnK tliat two notes. conHtlfutlnB tho gwator dot."
t on 01 tholr claim, ImU boon tran.ferr...! to.tl.on, mer.,ly to enublo tlLCn to artopt any coume
tb..y,mlgHt think i.ro,.t.r against tbo .lolVnaant, an<l without thc-lr bocomlng tho owner, ol the
notoi bad a right to nrro.t d-fcndant by cuj.ias «d res|.o«»louduni as ihvlr jjcrsoml iUbtot for
the whole sum by thi'mdomandcd.

;.

20. That bailtntored by doft'udaut should not be reduced. A
Plaintiffs arrested by capia.s ad respondendum a.s tli^r yersonai ihbtor.the

defendant, aiid held bim to bail as such for" • °

loi Amount of gotes given them... /.....,.. .,., .....,.,.., $327 ''5

fl

26. Amount of note trapsf.rred tliem bj Uayid RoberiMn
30. Amount of note HaiisforreJ hy Messr-;. .Moore, .Scrapie & Ilut-

cbbtte...... ,

4-13 73 _£

.,...., .•....^.,..,.f.... ......:.,,. ,.. , .. . r,i5 23

' The following evidence was adduced by defendant: ' -

*** ^0

.
David Robertson. " T&e said note was endorsed by me hi favor bf plaintiff*

"

•i'to enable them to adopt upon/it any course they migU think proper agayist
" the defendant. I amvinterested in the note and will get whatever is recovered
"on account ofat. In^ the meantime plaintiffs are^he holders of the note, it
" paving been endorsed to them by me. The note was ijiven by defendant for
" the only purchase he nKido from nie." >,

John H. Semple. "Our hote was given .us by defendant, for goods sold htm
.|' It is the only de'bt he owed us. . ijhe note ^as huudod over by us to plaii^tiffs

'v|bout tl^lJune'lasf to enable them to adopt upon it anyrreCourse I hey m'f.'ht
mink p%r apnst defendan^3Ioore, Semple & .Hatchctte are propri«tors"of

. ".the note. They merely gave itf^^ leg^l purpo.ses. \Vc will recoTCr from plain-
^i^Lm any-^mouiit they obtain hy Virtue 6f said note." Defendant Jhereupon

iUoijed tg-reduce b:iil to §827.25 amount of indebtedness t(^ Winning, Hill*
BIfcalleged ftat the evidence disclosed no personal: indebtedness as°to other

^
bd that no party had a right to amass claims to harJ^S his ,,debtoi' and

cause heavy bail to be entered. . v «

^R CURIAJI.—Havitig considered this^asd am j|opinion'*that defendaHt'a ^

petition cannot jjc granted. The pergonal indebtedness rftfjuii^ed by hrt. 798 of
'

'

Code ds Proct^duro^««,adc out. -It is true, that tf« |/l!,intiffs may beheld to

'

nccouSft toothers for & portion of their claim^ recovered frorw the-debtor/'but the
defendan|isite all intents/and j^urposes, the^pe^sonn^ debtor of the plaintiffs
whoSiS cai^s should there^ be maintained -in its entirety.. The case of Quinn.
--°^<cfteJ8n,||,.{^llep.378, isiqlbiqt.^^ . ^ , '

PStitipn seje^ted.writh costs'andcapias rtaintaioed-forfv^ll amouht. . - .

»».'>>, ' '« , .
'» * / fc PetitiQivejccted.

i'(f»'&tn« <fe ifewway, for plain^ffs. ^« ^>'.'> - '
,

Liblgne & Cauidg for defendant.^ . * -V
' * ^

(j.A.p^r,) '»
'

jl
"'••: ' '. * \>
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SUPElilOIi: COURT, 1869.

iKi&NTnE^L, 27td APRIL, I860.

Coram Torbance, J.

Ko. ooO. .

Cdcmtne ct al. vs. Bourne tt al.

t

' ^.byllSI^S'^''''"'^"?"'^^'"^''*^'^
(April 22,)\hat the inscriptio,,

' WneJ ^
Thot 7 '"/"^' ^ ''J^'"'^'^ "^ pren.aturcly Hied before Luc

had lot htn ,
^'

•'*''''""= «" '''*•
>

1''>« defendants contended that issuehad not been joined, a. u was necessary for the.n to file a replieation to h '

&™/.«tac for (ho pWnlift, lubmiltcd Ihrt by th. Articli of ti,o rl,l

'

'

gehcral answer takes issue upon the mutter of the exeepdon, bya^^ dent

ToH«ANCE, J.-^The defendants niake a motion to reject ari inscription fbr

"

,

teann, on law as ^ado. before issue joined. The defendants pieald CiaHv '

the acttou and the plaintiffs fyled a general answer.
. The de'fend ntslTn^idthat they had eight ^days to fyie a replication to the general answer. ThIS

i^s agamst the defendants. The authorities (C. C. P art Us\ T^Zl
Stuart's Reports, p. 115;) are against them

'
'

^^ ^' ""^

: > .
' ^ '

.. ii. ^
•

,

.

^'

." ^ V. „ w
'

,

• Motion dismissed.
Cf/sAin^- <fr T'/vn^o^OTc for plaintiffs. '

A tfc ,If, /fofertiow for defendants
*

'^ •
'•

-.;,,., (J- «•) '

]

'•'";
:--

; ' • -:-

. V.k

•^ a '
.
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COURT OF QUEEN'S BENCH, 1S68. ' .

^ 1~~ ^ M0NTUEAL,9TII DECEMBER, 1868. v

'

'
.

•

Coram DovAL, Cu. J.. Cabon,J., Dkummond J., Badglet, J, Monk J
\ »!_. no r i^i . r,

^

No„23.

PINSONNEAULT,

\ VAIyiD&etal.,

^1
¥

(PlaintJJjr in Court' below),

„ , ^ Appbuant
j

^ , r~^' " '
(.Oi/aylanls in Coart below);

'

I - . "^ 'RuSPO.VDKNTa. *

nH^i.:-Thatadopo8itiori .w«rn to, ^„con,c««. bcforoa&mmissipn^^
This was an rfppcal from a judgment rendered by the Superior Court at Montreal

(the Uos.Mi^JmtJViiMos^Et^frcm^
.^^

nultand void, the deposition of one Charles L'Eflujcr,wlfR,U bad been aworn to
bif content, before a Commissioner of the S. C.

»

'

• The following was the judgment of the S. C. which was rfinJcrcd on the aSth -

day of December; 1807 :—
"LaCour, parties,ouies imr leurs avocafs au m^ritc do cetto cause et avoir
exa^nd la proc^d^irc, pieces produitcs ct le tdmoignago ct " sur le tout mftre-

'mentaelibert«; cohsidJrant quo la disposition dc Charles l'*E^cuyer, in-euieur
« cxamiud i)ar et do la part du Demandeur, laquellc paVait avoir dtd assermentdc'

^
prise e^ reconriuo, i MontrtH do cbnsentejifft devant -Js A. Labadic C c''

'« S., c'esU-dire, commissairc'do^ Cour Sepricurc/est nullede plein droit' at-
tendu„l absence do jurisdiction pour cc, dans 1» personae du'Jdit J. A'Lubadio-
'%'onsiderant que le consenteuioat produit en cetto ca]|fs,e efsignd narTavooat

*

1 ^

i

I- f

<«'

.« ^cmauu«ur, lusseut consideiYcs comruc prises d re|quote, 'cour tenante ct
smvant la 'pratique ordinaire, ii'a pu avoir I'cffct deVgaliser^ ^d^positioa
sus-mentionnc^e du dit, Charlcj, I'Ecuyer, lequel coosentement^ domic sans

"pouvoirotsaijs.droifci •; '
.
^* 7j. *< -

," L*^ur dMm n'ullc, *t met de edtiJ, la ddJpositiff&i dit Charles I'Ec-byei-
laquelle dbit Gtre regardc'c coiunio non aveaiie. 'r V"^ ' ^ •

.
" -Et consid<Srant qu6. le Demandeur h'^|^s j^rouvAs alleguds esscntiels-d%

.

W declaration, savoir
;
qud^t A I'aeeiabntViv«5 ^ «a bkrge, aiasi quia V6<^^i

dela^aute alMguc'edesDiL'fenileurs et de> dfommagl^dclamc's' la Cob> dd
'

",bout^ l'a(Stion da Demafid^ur avec ddpens distrtfits.dn-ivejir ^Je M. Lud-er
'<Labcllo,avocat(lp^dits Defendeurs." ' -', -

"* /•
^ .ysjiidgment dismissedthe liction-for wantof proof, but the, Court of appeal

'
"

hel|thatitwent too far, and, as th^ error was a common one to both pafties'
,

the? c^rt of appeal reversed the judgment m that respect and-Sent tlio case bacfc*
Uj/e7i<iuS(e, ordewjig each party in appeal to ^ay their own costfl.

' \ . >,

y-y^e'/ellowing werethe mo<i/i of the judgflient . "
,

"* ®
.

X- ' - *f ^°H£ * * * ' oonsiddrant que duns le jugeinf dont est %pol • * '

'
"

=}^

'W^ :''•
.

-^.
•

- ^.

f*^.

"••-I.,*'
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iiigl.

riOMOnMult
and

Taladc.

-i-»-

\\ a <5t<5 oorrectement jugd en.d4clarant nullo ct moltant do cOt'dia cl<J.

* * pour la dito deposition avoir dW

//•

* * *

position dabqipmd Charles I'Eouyor ^ „.„„.. „,„.. ^™
asscrmontde d^vant lo nommd Labadie, Commissaire do la dito Cour Supdriouro,
nuUitd que n'a pu couvrir lo conscnteiuent donnd tH cet cffet par les procurours
rcspcctifsdes parties, lequol consoptemont no pouvait confdrer au dit Coinmissairo
tine jurisdiction qu'il n'aVait pas, ni Ctro consid^rd commd uno admission dos
fatts contonus en la dito ddpoaition ; ConsidtSrant quo cotto ddpositioji est indis.

pcnsable au Dcmg^ndcur, et que sans ellc la partjo la plus iiuportanto do sa clc-

mandc so trouve sans prcijvia^, niais consid<5rapt quo lo .dit consente'ment a (itd

4^,nn(5 sous fimpression oil dtaiont los parties qu'il dtoit Idgal ct suffisant et qu'en
cola cllcs dtaient dgalcment en erreur, et quo partant il serait injuste doiiiirtj

supporter il Jlinc d'ellcs seulenicnt les consequences d'une erreur commtine aux
deux, ct qu'au lieu (kjguvpyer ruction lejugement aurait du fournir au^ieman-
dour I'occasion do i^arer les suites do cette erreur commune, et (jue partaift

BOHrc^Wpport il y a lal jugd dans lo dit jugcment, Iccasse et annule; Ac."
^

'>>:':*>- J .T '
, - .. Judgment of S. C. rever§od ip partfc

'':6ri>»«arti?rf^7?ottyoK*T, for appellant. ;. • .
"

J,
*

jSl^fon^cr^r Z)cs?/6^fr«, fox resjwndcntsr '^^^^

-
,^

iiii' f 'J .

Za

I"
III

'

'V!

*r

/" -^ .' ' . ' MONTREAL, 2np JUXE, KGS. > : .

Cor^DvXAhj C. J., Cakon, J., Mackay, A. J.', Jq^nson and ;tdRRA^cB,

'

< «yj;, ad hoc.

No. 46.

FRANCOIS PROVOST et ur.

i^-

-*:*'
;>-,,•

WiLLIAM^^CCSON, et al., -

{Plaintiffs in th^ court bdow.y
* ^ . APeiI<LANT8,

« /

(De/enSantii in Iht court ttlotb.f

• -^ . . ' ;vS'^'-'"
'. ' R^PONDKNfs. ;

UKtD:-That,ln M action for damages {urd #.6. S. C. Cap. 78) tor the death- ©f a relative Ijlled
,

by acci(lent,4!ie relaUouship inuit be Q^tSbHaliod by legal proof, and special damages miist
. bealleged. .'.i^ " , " . ' '

"^

.

•

vChis yvos an appeal from si judgment of the SuperiM Cojirt, Montreal, rendorerf'

;; 96th March. 18G0.
'

"

!y '

The action was„brought to rjpcoVer damages resulting from the 4eath of^*^eph
Provost,,phild of Jthe appellants, who was drowned on the 4tli June, i€59, in ^

consequence of the canoe in Which h? was being upset by tlie steamer Beq.vi;r,

V t
belonging to thfe respondents, while the Victoria Bridge was being, constructed'

'.:.•'
^ The ddclaration was ap fSllows :

-
.

•* Que du l^itime mari^ge dea dem^deurs est nd Joseph Provoiit qui ^st

. " mort ihtostat leou'vers le (patre juin dernier, ^i^vis la cit<S 4e Montreal, sue.

^ I9 fleuve St. Laurent, aiqsi qu'il BeraaprdSdiVil&Mkt pour seshdritierB nature

'^> ,,

*«
-V*^".

B r

„e
<.k:^.
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^t l«5gitime8 et ses plus proohos parents,W pArcs et m6re, Itf dit Joaeph Provost
^tant mort sans enfims^ou hoirs do son torpij.*

"

,* .
.

" Qu'4 l'<!poque kusdite, savoir lo ou vers lo quatrojuin domicr, Icl difondours
'^

dtaient ebtrcprOnourg et associ^^s et propridtaitcs en possession entfo ai^d'iio
bateau 4 vapeurappeldlo "Beaver.". ;

" Que lo dU jour, lo ou vers le qut»tre juin dernier, le dit bateau' & vapour
^tait ooBduit par les en.ploj<5s dcs ddfendcurs, agissant los dits eniploy^8"8oua lea
ojdres, coatrOlo et rcBponsabllit<5 des defendours, dosccndait M rivi«ire vis-A-vis

> ,M«ritrdaI, dtant luu par la vapour, et quo le dit Joseph Prov<»t.remontait cetto
nviere en canofc: > -

, ^ » - ^
. ^

^
" Quo par la fautd loiirdo, nd-ligonce, iiupdritio dea dits cmployds' des ddfetf-

^urs. et notammcnt du capitaitio ot dapilot'A-bprd du dit bateau 4 vapeur qui
voyaientou dovaidht voir lo Qittiot dans Icquol se trouvait If dit Jo..oph Pro'vost

dit bateau A vapour ddviartt i«aiao do sa course, aatu^lle ot aocoutumdo au
hou d'dvitor lo eatiot du dit Jbscpl, Provost, lHSbm.Yiea>h lo frappant lo' dit

-Joseph Provost, qui-avait tput fait en mn pouvoir p,ur d.l.upper A la rcncontri,
d« dit bateau A vapeur, fut jotd a' I'eau et fut tud ar lis roues dub»to!>u 4 vl^
peur, ou Be noya, co quo tio-peuvcnt prdeiser Ics deinarif ours, tou/ours fut-il.que

'

le dit Joseph Provostjcrdit la vie pur la fuuto lourdo et nd^^Iigenco des dits
eiilployda des ddfenxleurs, et son cadavra/ut rctrouvd qudlquc temps-apris.
"Que I93 ddfeideurs sont rosponsables enversjcs dcnilndeurs des domma^es I

eux causds par la mor^ du dit Joseph Provost, arrivde c(/mrao susdit par la fauto
' lourde, ndgligeaceouiifiprovoyahcedeaddfe.dours eonduisant le dit batgau 4
^pcurparlejir3cmpj6yd8.commo susdit, Icsqucls domniage|ilsdvalucrjt 4 lasoinmo
^£2fim, laquelle les ddfondeuis rCfuscnt do payer q xofque do ce faire requis."

.

No d^uTO&nts were fylpd in support of the action/ '

m, .

' The defendants plcaaed to the action, denying the fitcts allege^ and t>ir
V respoftsibUity for the aeath of Joseph Provost. Th<r case was tried before a"

.
special jury. At the trial the defendants objected^ evidenefe ofspecial dama-e

.

'

there being no allegation of special damagi^ {h the declaration, and, the objectron
WJWi^aintained by the presiding judge, the plaintiffs' case being closed, the"
defendants, without cntej-ing on' their case, applied for a non'Buit, and the jud-o
dir^t^ the ju<y to find aoBordingly,4nforinfng them, moreover, that thcplaintiffa

• should.have proved tjieir'marriage, and produced the ictvait de baptime of"
^Joseph ProvoM:. Nofivithstanding the charge of the judge, %e jury found for

; the plaintiffs for «1000 damages. TJle ve!:dict Wiia Altered with permission to

.
defondan^W to move to have it rejected,, and to have i non sUit entered. ' ' ;•

The dbfendants in pursuance of lcav<;granted mov^ for a -non suit, and for-
-4hc dismissal 6f the plaintiffs' action. The- principal grounds were : 1st. Because

•/ the.plaintiffs entirely failed tb prove upon the triat.their quality and right to. -
« bnfig the act^, firstly, inasmuch Irs no extrait de manage of t^p plaintife, and -

^.. no extrain'aptikaire of .thadc'eeased Joseph I^rovOTt was- ever fyled pf rewrray
"'

:

nna secondly, because no such docuKientary. evideBoe> sstablish-tolaintiffa' riahl
„v> faction was ever legally'pi^duced afliS read to jfttfj^. .. v^V ' > c^' ':

; •
2iyl. Because the plaintiffs entirely fliijedto^rbte mj^^^^^l^^f^^iim^^

havitig^^ been susjained by them. "aT .
', v ,*,.'•„,. 7.-% .„
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Tliis motion was granted by tho court. The moti/t of the judgment were :

"

lo. Q\i'cn droit commun jos parents ou yritiersd'un ddfunt n'ont pas d'action
oontre les uutuurs do sa muft cauHuo par lour i'uuto ou nt^gligcnco. -

I'oJ'Qae I'uction, u'uyant d'e^istcnco qui- par Ic stutut qui I'a crdoc, n'a lieu

que pour/donimagcs BpccliUix, ot|pjo dans rcsptJco ils n'cUaient pas alSLrut's.

- 3o. Quo nullo preuvo de domi^jigcs n'avait Ct6 fuite pur les dcmondlirs.
,4o. Quo lea dtUondours u'avaicnt pas proc(Jd<5 H Icurprouvo, ct avnicnt et«5 cobu4

damnea suns qu'ils eusscnt fait entcudro do touioins jsur Icur dufeiise.

• Tho plaintiffs appealed from tijis judgment.
'

, ,

Cahon, J. (dissenting.)—L'action est pur Provoet ct sa femmo, en dommage
(i:2,000) pour IcB employes dus delbudeura avoir fait noycr lo nomme Joseph

»Provo8t, Icur fils, co <jui 18uruvuitcuus(5 (uux domandeurs uppelautn) un dommago
14U montant de la dtto sommoi > "

*

Leaderendfursont nitS les allt'gations duNlii domando o^Ht par exception
repousse la responsabilitC do la niort du tils des demandours ctdes dommagesqui
lour en resuRent; uUeguant au contrairo quo cost par la fauto ot ritepMidoncc
ik ddfunt quo la cliose est arrivec; quil s'l'tait lui-meme joty suri Jo- ^^u do*

^
«de4bndeurs dont les employys ayuiont fait tout on lour pouvoir pour eviter I'ac-

*;^ ,'cidcut, lcquol,n'6tait nuUoment do Icur faute. '^

i»? #
.

Consentement li'otiiottro les auggcstions de fuits dovan|-lci'j^iy auqucl la caUse
a t?tc refeic'e. , \y

I'lusiours tenioiiis out cte eatondus do la part des "doniandours seulement, m
fljojon dosfjuels ils so solit offorces do prouvcr les dommages qifi lour etaleut
fesult'es do la mort do lour tils, mais cetto preuvo a tjtc empechtSo par lo jagc
president, sous lo pietexte (jue I'oQ n'avait pus alleguo dans la. declaration do
dommat^es speciaux, ct ({uo partaut tulsdoniniugesao pouvaicnt otre prouvos. Lp
refus do eotte preuvo est constatec par lo dossier, . v; •

La preuvo d»s deuiandouis tenuineo, lea defendcurs ont fait motion (j^uo vft

i I'insufBsance de la preuvo, un noii suit fut entre. Le jugo a eto d'avis quo do
fait la preuvo <jtait insuflisunto ct a a'dresije lo jury dans eo sons ct les a avisos

qu'ils deviaont trouver cu favour dcsdolbu'deurrf. Cepondant, aprtis deliberation,

tlif des jures out rapporte un verdict en favour des demandours pour £250,
mulgre hi charge du juge qui, lui, etiit d'avis quo les domandeurs n'uvaient fait

aucunc preuvo jlo lours quulites a,' porter I'actioiij et qu'en* outro il n'y ayaJl
'

,

aucune prcuve de dommages speeiaux. l ;•'*:

^ Ce verdict fut ciu^egi.stre avcc. reserve aux defondeurs de fairc en couf motion
pour nun s«(V. Cette motion a eto faito i> Lwco ct a etc accordoo parjugemeo*'

"^du 20 mars 1360,^ dont est ftppol.

'

j

Lesmotifs do. CO jugemcnf^AqjiiJso trouvent i' la page 2 du Factufli des
Appclants, sont: lo. Que les demandcurs n'ont pa» produit la meillcujc prcuvc

I

- do Icurs quality's prises en l' notion, attvoir qu'ils etaJent lb pOra ct la more du du'-

funt;2o. Quo ruction sftailfofldeo siir un fetatut particuficr, (S. 11. C. eh. 78,
S. 1 ct2) (jui no s'appliquait qu'au cas do dommages sp(5ciaux«llegu<53ct pr.)uv«5s

;

quo dans fcspCcc, do tels dommages n'avaijiuf eto ni alleguos ni proUvds; 3o,
"^

Que les d<ifondeur8 avaicnt t't«3 condaifinos sans avoir eu I'occasioa de fuire preuve
de Icurs pretentions, ,.,.,'' °

i,-

to

^r .

.^•r
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-A-QuanU la prom.iro pnStontloa (quo lea qualiWs den domandeun. n'ont pa. dW
prouvdes on y rdpond on disant

: lo. Quo n'ay.nt paj dtd „«o« Bp<J«iaLont
par les ddfondourB. olles do.vont fltro rogarddo- comma „d.nl«c«: 2o. Quo los
parties n ayant pa« produ.t d'nrtioulations do faite, ct Ich ddfendeurs, n'ayant pa.
oipro««.<mont nid Wquuhtds pri«03 par les dcmandeurs. son't, d'apr^, l4 217

^Znrttr^T^r if "" ''"''° ""'''' qu^pression du droit antd-
yr,our<S. R. B. C. oh. 83. b. 93, p. 74G) ccnnd. av#Vdmis ics .ditcs qualfuJs.
/ Jo«iucI]c8 mo paraisscHt Buffisammcnt <5tablic8 dans la oauso

( «art?t\"';rTfrf 1V"°''"""' =
^"°^'"°"*»" "«' ndccilairement portd,

niagcs spdcaux, dont aucun. no soat prouvds duns lcspc^oc ; Ton rZpond en dlsant .
quo dansla oausp de Kavary ct lo Grand Tronc (G L. C. JuristVp. 49), 11 a^td ducdd, par la majoritd dc«jugcs do la Cour d'Appol, .avoir : pour, Lafuntalnc ^

'

i'lnTl
/""""' '^^''^-^ «"J«'«^ et Duval

;
..uo-le «tatut 'avnit nuHcn enLaboHlodro. commun »«r to sujot; quo faprOs le droit oom.uu„ lo r^^^

rdclamo par le«demandours c.istaitct qucdci^dommases pMivaicnt otro accordds,
"

pr lcjugeA^hy,nenrenduntce>gomentdo la mujoritd do lu-cour n.e pa-
i;a,«scnt sat,sfij,Hantd« ct jo suis dispo«d & les accepter. Aux autorites q'u'il cite,

Le Statut Anglais qui est lo niCiuo quo lo nCtrc, (9 et JO Vie. c. 93) no

-
ren r1;r ; n' ''t"""'""'

"' "" "^ ^^' ^--^^^du droit cbuMnu„,cc qui
"

rendrat
1 autre .nuUle. L'on aurait pu en dire uutant ici; Ton aurait pu so

contenter de
1 apphquor au Ilaut-Ganada. oi, comme en Ansletorre, le re.nc^dodu droit commuu noxmta.t pas; il dtait inutile pour le Ba-s-Canada, mais on

.

ly a apphquo par crreur; mais cc droit commuu restc comme dupuravant. Au- res e ^i.md .ueme U seruit. vrai que I'aotion pnJsento est fbndde ui.i<,uoment sur

. f ,
!"7' "i^ "" «crait d'avis quo la oLyise 5 8st applicable au eas et exigo

lalle^tiondo dommaps spdeiaux, il me pa?ait que c'^tait a„x ddfbnd«ur. a se-

J

plrundro do cetto omission, quo ne I'ayant pas fait, il „e JA^ut s'en plaindr^ft ^

prosen^ m s opposer i ce quo m-e^o soit iaite des dommages que les d4ndetirs^

'

ont x^fiect^eincnt sou^rts. ha^ il Ac somble qrie duSs b supposition^action est tout a fait.fonddo sur le statut, les dommages mo palissenti^nt alloguds et lo juge prdsidant au proc,^s aurait da on permettrj la

l^T./ " r ^"' ^ ^'' '^"' P°"' """'
••'^f

"'«'^ I'autre, soit que Taction

ddSfsion. |»est tombddans uno\„tro^reur, cello d'aecordor la motion des .

^rouveab lours dommages et obligor les ddfendeurs a procddor i fe.r ddf«„se.
DaprOssaddoision et la charge qu'il a faito au jury, los ddfendeurs ^Tnt mpnvds,do oetavantago, ot se trouvent avoir dtd condamtids s«,9 avoir eu loccori,.
4}e se ddfendro.

,
..'^

.
• ,

:a questiotif estdcsav^ir s'ils ontdroit do s^on plaiMre vfi qu'ils I'ontXnwrff
memos. et«|ualej»^a'a felt q,iVq„in^rftlrurrtfq«imUu^^^

,
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' JMktOB.

'

' D'un autre c6t($, Ton doiunndo si los jurda avaicnt l<<gnlomont le droit do rep-

portor un vordiot on favour dcs domandcurs san^ prcuto nuoune, ou du iiioins

Bur uno prouvo i^conipl^to ot ddolar^o ilMgalo ot iion rcoovablo par Ic jugo, auquel

nppartonait la decision do oos quc8tions do prouvo. Autre point do droit : pou-

. vaicnt-ila d'ou^niOmos apprtScicr ooa donimagca aans autre prcum quo cello rojot<So

par lu oour ou d'aprtis lour propre apprtSuiution ? S'ils avaioiit oo dn)it, Jo ron-

verscrais Ic j^gcuicut qui acoordo uu iton suit ot rcnvoit; I'ootion des domand'oun,

et j'acoorda^'^ia auz douiaudoura lu motion qu'ils ont fuito pour jugement auivant

le verdict.
'

„ , ,

Si au ooutruiro los jur«5d n'avaient paa do droit dVatimor d'ouxoiuOmoi^, ces ^

dommagcs, ni (|u so guidor sur la prcuvo rejct<$e par la dour pomme illdgalo, alora

il me Bouible quo lo moycn do rcudro justtco aux parties, scrait do poruiettro un
nouveau proc6a; et coiume o'cst bicn lea dcmandours qui rdussiasont, je leur

doynoruiH lea frais d'appel, suuf ilk atutuor aur lea autr^a an jugemont final.

Quant t^ la pri5tention diuiao do la part dca dufcndcurs quo Ics jurda auraioa^

dd declarer pur Icur verdict du quelle mani«^ro dovait Ctro diatribud entro les<>

demandcura le montant accordd, c'eat tSlcvut uno diflSoultd, do la part des ddfen-

dours, qui no lea rogardo paa. Pour cux d»U^ distribution est tout i, fait indif-

fdrentd ; c'eat oxcipor du droit d'autrui
;
{Kfur oux lo acul itftdrOt qu'ila ont o'cat

do no payor quo CO qu'ils doivont Idgitimement. "^

Mackay, a. J.—In thia case ii waa afcsolutcly ncceaaary on tho part of

Provost and his wife to prove their marriage, and catablish that the boy." killotf^

was thciraon. Suppose the plaintiffa were alleging the dostth of their son, and

't^iming $50 belonging to him from a Savings Bunk, it would be Accessary' for

"them to prove tho marriage. The judge who tried the eadff was therefore right

in saying that the defendants need not enter on theii: case, as the marriage of the ^

parents and birth of the son had not been proved.
,

• >

JouNSON, J, ad /toe—The ground on which the court goes is this : The

atatufc giveg^ a right of action to suiViving parents ii\ certain casos. NoM^r, in

the present case, tl>e^p$ronts have i)ot"provod their' re&tionship ; thcrcforo there

is no*right of aclionr, , „ .

'

Duval, C. J., and ToBBANCE, J., aei Aoc, corfjurred.
"'•"*)

Lomiiger tfc Frires, for tlMi appellants.,

C'artkr & Vominviile, for the rcspondpts.

^

Judgrarent confirmed.
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*

,
* v) ,

Coram SiB L. 11. Lai-ontainc, 0. J,,Du^fc,^I*BItD^tllj JiJ^iANO KfotMsLBt,

BodMH

LMiria.

Mo. 4IS. .
.

!

/

WILLIAU a, BonOEBS, Hit at, '

{l^luintfjf* ia ilw Court Itehm^

"^AND
rBANCOW LACBIN,

;
° (Vt^eniant in Court betow,y

Jlespoiident.

lltip :^lit.—Tint iiibAcriptlon for nloek In a liillwojr Company may bo cnndltloiiil.

itilU.—That until liio luiaiiiivnt of tlio'conilltlun iiupom-U uu aotlou at law wuulfl Ito In fltvpr etOM
Kailway (^mpaiiy lu against tlio DUbscriU'r.

^ ..^ _.:__._ i

3rd.—That under thu clrcunistunccK 4 Juilffinvnt creditor of (ho M. fe B. R. C«Mp#aT blHlaOM-
tlun agahwt Uuapouduut undur and by ruanou of liii cundltlunol ^bIloripHoUt .

-

Tliia Appeal arose from tf fiiiak Judgment of tlio Circuit Court, aitting Itt

PupliiOauvillc, in the District of Ottawa, on tlio lOtU day of May, 18G2, diamis*

sing the action of Appellants. .'
'

The Declaration of Appellants allqgCB:-^

' Tliat Appellants had obtained a Judgment against'tlie " Montreal & Bytowa.

Railway Company," already corporate under the IG Vic, cIk 103, amounting tq

the ^Um of £20,272 143. Od. currency ; that the siiid Railway Company fraa

insolvent ; that a Writ of Pjxccution had issued against the goods and lands of

the said Company to satisfy fiaid Judgment and had been returned unsatisfied

„by°the Sheriff of the District 6f Montreal; that on-or al^out the Slst of January,,

1854, BcieDdaht (Respondent) subscribed for and became Shareholder in |tlie

capital stodref said Railway for^no share of J(i25 cy., was so still, and had paid

nothing thereupon/ and was liabliyby law (14 and 15«ISfo;.,51., S. 19.) to Appel-

lants for such sum, and Appellants Coiicluded for a <nRl^uebt against Respon-

dent for £25 cy., intercst'Snd,costs. ." '

*

,
"^ ^' '

Thp^vRespopdont -pldadcd to tiiis action besides a IM/ense au fond en /ait,

specially to the following effect :

—

That he did not subscribe Uvnconditionally for stock or ever become liablorto

Appellants or to the Rtilway Company ; that lw5 became a Stockholder only^)!^

the conditions expressed in writing over his signature in the docuuieat>boarinp;
'

bis name, that the Railway contemplated should pas9_ through the County of

Ottawa; and that his subscription Wi>s only payable when such passing occurred^

and liot before ; an^il that thb said Railroad Company never fulfilled such condi-'

tion in whole oir in part, and said Railway never passed through said County
;

that said conditipji was ncvif fulfilled; that no call liaJH|Q'r biicn made, by tlje

«iid Comp:iny oMho Directors thereof on Rsspoiidont Ois a StocJIdiolder, ani

—

that he was not indebted, bound or Uable to' Appellants. t
" ^

The issues being complelsed, parties proceeded to evideace,

' T

• ^^
,

That of Appellants consisted of an authentic copy of Judgment. Ro^gcrs &
al. vs. The* Montreal & Bytowa Railway ComM|iLjbd an Execution Writ, the

return of the Sheriff ofHhe District of MoM^BBiereto of Nulla Bonii and

\
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^^ **^11» TcfVn» williin

•'C
M
i<^

1

)

i

I

'II
'"", '

,

'

1

Dintrict of Montirnl, nlra tho tei

pondont agd «f James Ilk'ikn, und tho production of fpnto
K«Mpo»di^t adduced no/ovldonoo oxoopt Ajijwllimta' nduiinaic

>

lony of R#.

tdckbook.

. . ; , . . .. .— -w ../at tin) 1U||.
way hud DOvor jrot boon (ionntraotod in thu (^ounty ^ Ottawa, and after final
hearing tho aofion was dlimiwmdr by tlio (^mrt bolow. '

.
" •

• /A»rwi, /Wiort.4- *SV7i(<(,<i/, for appellantH :--. ~' * '"
,

D'obord 11 oit difficile d'admottro quo In souwrlptien fuito par rintimd soit
conditionoello. Lm tonnes qu'il Invoquo oommo oxprimant la cond'ltioo sdnt
«JcritM,cn tilto d'uno,pa^'o IuiH«5o cu blano dans lo livro dos ports Au actions*, ct la
siKnaturo do I'lntiinil so trouvo sur uno p.ijjo Hubi«5(juoHto ot outiOromont distiopto
oil il n'citt nullonicnl (jucHtion do condition. •

-

Mais en iiduiuttant niOiuo quo INilitinid ti'eut sbusorit quo wms I,i condition qa6
Ic eheiuin do for pxsMoruit duns |o ^wt(5 d'Otttiwa.jsolit u'iavolidorait qm so sout-

i/oriptloR, — i ^^
—

"

~—.5i-L—

:

Lo principc do droit est <|U0 I'apposition d'uno condition ii la sousqriptiDn do
- parts ou aelious dans dt's coiiipiigniu.i do ec gonro, no rond pas h souscrPption

Dull.o, si la condition en est uiio <juo la coinptfgnio uvait lo pouvoir do reniplir
lontqu'elb a I'U' npposeo.

'

•
, " » '

Or Ki la soujicription est boinie, .raetii)iinai'rc no pout so j-efuscr ou paicniont do
SON parts Sous pnitoxto rpiu la condition n'ost, pas accomplie. Cost prCcisenient
pour Tacconiplir q\io liVconipaj;irto a bcsoin d Otro payilo dus uctionnaires. Ceux-
ci pourrout '"'•"'^^^''''i;"'" Il'His droits contro la conipagnic si olio no reuiplit pas
BOH condition" -JBK. i

En devftn;

ciurs do lu

pout ICy sou's

compagnic, condi

pas partic, o/

P.AylvnnndJohnA.Pcrkin8Jr.,/orRegfmi<i(nt: \
The insolvency of tho Company is an essential allegation of Appellants' decla-

ration, whicli, Respondent rcsp ctfully submits, Appullants have not sustained
in evidence. True, tUo ^pigment of =^ppol!;int.s against tho Company states,
" Considering tliat Plaintiffs have cstaWished in-levidence that tho said Defen-
" dants are now insolvent, en itnt Je (%^}ifiturc" ' This is no proof in an action
against. Respondent. What was tho Ividencc against tho Company of insol-

vency? Ccrtjiinly there is no evidence on that point. As to tho return to tho,

oxccutioi% It applies to and is only made concerning any property of the Railw ay
in the District of Montreal, wherein a rail was never hid and no property ever
existed, though tho Company outside tho District had a Railway, works, matoriala
uniijproperti/. ,

•
.,

Th6 pretended Stoekbook is not proved to bo' real or I^al or authentic, and
certainly (if good) is headed '^ Stock subscriptions conditional upon the " Rail-
wa;)r passing through' tha County of Ottawa." ,

^
The evidence of Ilagan is to tho effect that ho (Ilagan)^igned Rcspondenl's

name in the pretcjtj^ed Stoekbook. That Respondent i?fe>6'sent and consented
to such entry by ^iigan, and so authorized him to write his name " under con^

lairo, rintinio a contracted uno obligation enycr.s kis erdan-'

('dte obligation est precise ct iinptjrativc., Ij'intinnS no
protendant qu'il avait stipule cortaines conditions avco la

particulier&s eutr'cux ot auxquel^^ appclants n'<5taient

^

#
:{:
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dition that tlio Koilwaj iihuuli poati through tfu> County of OttpwC^Mia «thfiO

at Toinplt-lon (wWt lloiipondoitt liven) ho, KonpoiidoHt, rfioul/ W\irk out hi*
•hare. That vrim a cotoditiun to hi« authority to'ii^n for him, No piH ^f lb«
condition watovfir fulBMods Itofipondunt ohjootod tfl mi4i frmt ,

*

likimp*

TJitreforo^ Uonpondoiit rc«{io<)tf(jlIy prctoiid^,

foT^r Btibscribcd lor Stoolc us aUogod. Tin

by Ap|)ollat\l8 at EnqudUi nn apjioiirn by
is not iiiuntionud in Appoilanta' li«it ol" oL,

Hagan evidently oxooodod bi4 auihority, and
' in tliitt i^aufio.

Rospohdont furtlior proJondu tli"it tbfl -Appo
CTor took stock at nil; in I'liot Uoiipondont'H .s „

-^M promiao th take »took after a oertajtt event which

'A
i>t prttvod tHBlll^

"tly proflaoed

ilcoordf (t

fhorowith.

llf^Hiioadenl
M"

/! t <

fMovod that ^'
tts\y pmoun>t<!<l to

bapponodl. IJp<jn wuehT-.-... .....uu •o.fvr ••a|ljnIllu^. AMHjii nucil
promise the Company could not leg.iHy fsgita ony^nonds, and AppoUanln
cou|d not, and certainly never did, advance their money ui>oa thq'soourity
of Buoh Hubscriptlon, 0^ rather promise to subsoribq.

But admitting for the momwit that- Jbo irllpgations of t^ifmrfmie m
established on the merits, th» judKuicirt of the C«nrt bolow ir<!o«?pot. Tho

'

App-llanU cannot go further and havO, or protend to have' any rights that
tho Railway Company could not ,ufg.J njjain«t tho Respondent, in ttn "action
by tho Oftnipany for paytnont of subscription to stook. Rosporuloftt's defence "

of^onditional subscription would bo a valid dofonoo to any suW action. Tho
appellants, woutil in this Jietio'n only stand in itho portion of tho Ruilwllyi Com-
pany. Tho contract. between Jlio Comjlany ^ud the Respondent iijJiily com-
pleto, and tltQ subscription cxij^iblo, when„tho Compriny fulflls the conditions of
thq contract. ' Tho Respondent writes : '.'. I 8tfbscrii.o' conditi(^ia)ly upon tho
JlaiWay passing through tho countyjjn which I ro»ido." Tiji" saoh takes place,-

thesis no liability -on tho part of tho Respondent, 'fheroiartf numerous in-
• stances Qf such conditional subscriptions, «nd; to condemn Respondont on such
. in«)mplcto and unfulGiled contract, would onjy be to subvert*uH prinoiplos of

equity; ajid the effect thofcof be forevor to forbid p!»rrtert©,Jissist in tho advance-
ment of Railways igj any country.

Meredith, J., said, that tho conditio^ not having^boori rfocomplished in any
respect, the Appellants could tfot rocovcR ,

The judgment q| the Court below was confirmed with cnsta.
' „; •

" '
f

Judgment confirmed.
l>qrion,'.Dorion & Seniail, for Appollants.

't U

I

3*. Ai/len, J. A. rerkiA8.i^r.,^)r Respondent.

1
' (J. A. P.,:JB.) "- ^

Judgmc
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COORT 0^ REVIEW, 1869.
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COURT OP REVIEW, 1869.

- MONTREAL, 30th APRIL, 1869. . '

Coram Mondelet^., Bbbtuelot, J., and Tobrance, J.

No. 38.

Graves \B. Dennison, et al.

^'ltyi^r,?„!ll."iT'".r*'''''''°'"'"
"•'"'''*" '"'"^ *•" Defondabt that heh«> sntin wen.

from the date of putting in gecurlty. . <

• " """"Z" ""•

This was an appeal by the Plaintiff froia*a judgment ^ndered at Sherbrookc
JIoNDELET, J. A very Bmall point indeed, is to be decided in this case, but

js tbo Plaintiff considers himself in the right, no blame can be attached to bim
for seeking to obtain the reversal of the judgment of the Superior Court of the
District of St. Francis, of the 2lBt-December 1868, jpjecting and setting aside a
demand of pl^n, and all the proceedings had on and since the said demand of
plea

;
with costs distraction of which was awarded to Defendant's attorney. A few

facts are decisive in the case. Plaintiff was called upon to give security for costs,
judicatum tolvi. Ho gave fcotice to Defendant's attorney, with the names of the
intended sureties, that on a giveb day ho would give the required security, whjph

the very day mentioned ho did. This being done he demanded a plea to the
action. The Defendant having fyled no plea, Plaintiff foreclosedliim. The Defen-
^dant on 21st December 1868, made a motion to obtain the rejection ofthe deimind
of plea and of the foreclosure, and he grounded his motion on the fact that the

. Plaintiffhad not given him notice of hit having put in security. 0» the 21st
December (same day) the Court " considering that the dejnand of plea l^led by
the Plaintiff and all his proceedings had on and sitfce the said demand of plea and
the foreclosure, have been irregular," rejected and set aside the same with costs.
Now we are of opinion that the Plaintiff having regularly given notice that on a
given day security as required would bo put in, and having done so, it was for
Defendant to ascertain whether such security had so been given, or rather he
should have attended on the day indicated, to either consent to the sureties being

'

accepted, or object. If he had gone as notified, he would have « ascertained
that the security had been given. The Plaintiff must not suffer from the negli-
gence of Defendant. The judgment cannot be sustained. The. Defendant was
properly foreclosed and thajudgment setting aside the demand of plea and fore-
closure, niust bo reversed, and the demand of plea and the foreclosure be declared
to have been regularly made.

Torrance, J. I always understood the practice here tb be, that the Plaintiff,
when he did give security, should notify the Defendant that he had done so,
and that from that time the delays would run. The judgment of Mr. Justice'
Short would seem to show that the same practice has existed at Sherbrooke,
and I regret to see his judgment disturbed. There is a reasonableness, too, ia
requiring such notice to be given; for in this case the Defendant's counsel tra> .

veiled to Sherbrooke several times for nothing, thePlaintiff failing each time to
put in security. The fourth time the Defendant's attorney thought he would

***«w>
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not go, and on that ocoasipn security was put in, and th«u the PlaintifiP sur-

prised him by foreclosing him.

BiBTHXLOT, J., expressed his opinbn that there was nothing in our rules of',

practice or procedure that obliged the Plaintiff to give notice, of security having
been put in. The Court could not take intp consideration the inconvenience
arising from the fact of an attorney not residing ttt the place where the sfiit wag
proceeding. The judgment was as follows

:

" Considering that the Defendants had no right to obtain their motion of the
21st December 1868, the rejection of the demand of plea and of -the foreclosure

effected by the sdid Plaintiff, inasmuch as said Plaintiff, after ho.had given security
for costs in pursuance of notice duly thereof by him given to Defendant, was
not bound to give said Defendant notice of such security having been put in :

Considering, therefore, that there is error A the judgment appealed from, to

wit, the judgment of the 2l8t December, 1868, granting- the said motion of the
same day made by Defendant, this Court doth reverse, annul and set aside the
said judgment, and proceeding to render the judgment which should have been
rendered, it isorderedpund adjudged that all the proceedings had since the demand
of plea and foreclosure by the Plaintiff bo and the same are set aside, and that on
this record being remitted to the Court below, such proceedings be had as to law
and justice may appertain

; the Hon. Mr. Justice Tobbanci dissenting."

« Jadgmeut reversed.

^nr&om <& ^rooA», for the Appellant.

Geo. S. Carter, for the Respondent. -

(J.K.)"

/,

SjUPERIOR COURT, 1869.
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HONTBEAL, 30th APRIL, 1869.

^ Coram ToBBANOE, J.

#'.. /* . -
No. 766.

TucJcettetal vs. Forester et al.
'

J
Hblp :-Thtt It li not necewary for the PUlntiff to notify the Defendant that he haa pot in Beourlty

*

for CMt«; notice that lecurity will be put in on a day speciaod iiiuffldent, and the delays rnnirom
the date of putting in teonrity.

'

The action was returned 9th September, 1868. The Defendants appeared by
attorney 11th February, and on the same day gave notice for the 17th, of motion
for security for costs, (thft Plaintiffs residing at Hamilton, 0.) On the 7th April,
the Plaintifi notified the Defendants that security wpuld be put in on the 13th
April. On the 17th AprU, the Plaintiffs demanded a plea, and also on the
same day gave neHce that security had been put Jn. On the 27th, the Defen-
dants moved to reject the demand of nlea aa prematurely fyled, because the De-*
fendants were entitled to eight days' delay fr6m the date that notice was given
ihem that security for ooste had been put in. (See preceding case.)

ToBBAMOB, J. This is a motiQu by the'Defendant to reject from the record a
demand of plea on tie ground that the Plaintiff had not given notice that he

GrBTei
tf.

DamiiMii.

f-

,oS**

*
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Taokott
v«.

I'orwtur.
alrut.nsccuntyforcosts. The pohu raiBod in Himilar to tU which ca.no uo
.

he ca.se of Graves v.. I)e„ui^5u. £cided.% the Court of IteW w to-dav Z
,

ha ease the Court at ehcrb.^oko dceid. d that the Phu'n.iff behgT^, ™^ae .

r::e7r;;^;zr;r:rt^^^^^^^

o that judgment, and I .he.olbre dis,nis.s the n.o.io., but «itLt col

Carran d- Crancr, for the. PI mWilTs.
'^^"''°" '''•''"'''^•

-^. ./. 6'. J«/„/^(;). f., lurthcDelenJanls. , -.

(J. K.)

.^,. 5'-

MONTREAL, 30 SEPTE.MBRE, 18G8.

t'onnn Mackay, J.

No. 1589. '

lienaud vs. Wul/ccr & /;. Contra.

» «••

tf-l"

tnage qui allait r^.«ultcr do son im-x^culion
'"'' *" '""'''"' "" '«»°'-

2o. Que bioi. quo lo mandttt on jimtiiro coimu.Tci.ile soit do sa n-t,.,-. „ j.

- .era point r.yuo 4 rtfclan.er u„o cunu„l..io„,»i e lo ,vi i. .! .„ a r- , ?r'
""" """" ""

vc^r^;^'
"'"''' ^"^ §232.00, bulanee sur lo pri. d'une quantitdj

^

•le ddfendcurplaida: qu'il .'cJtait cngag,5 comme propridtaire do J^ulin Vmoudre pour l.demandeur 13500 minots do W moycnnant que le demardcu lut

'

fournit Ics poches pour n.cttre la farJne cu provcnant • que le dem^nZ •

on outrech^, .e d.^ndeur de vendre J. f^Hn^:; rLfe^rt^r::^
produ.tdelavente; quele deu^andeur ayant udghgd do lui fournir de7plche!malgrd SOS demandes rditdrde^ le moulin du -ddfendeur sVUait trouvdTrrsL
pendant G jours. causdutaud<5fende«r 820.00 par jour do doomages, forman^
8120,00; quUauraitaussivendu la plus grando panic do cetto fariae pour Je
apmandej,rotauraitrendueomptodupri.aco £inM; quo pour cette venti
lacolIcchonduprix,l-en,.agazi„agedela fariae et 1'Jge drpooh^TporT'

tiW vendue «230.t)0, losquollcs sommes unies H «22.00 d'emmagazinage pourdubid d .nde, forn.aien$ *372.00 qu'ii oflFrait on componsation i Taction rS^t
le paycment de la balance par demande incidente

'
'^'"°"^»

ld?rfd7f"7"'!' '""''"" out dtd arrets par ddfaut de poches; que
.1 eut-

1
<5td le ddfendeur n'en aurait soufferti aucun dommage, ce derniernWpaaalorsdWregraindmoudro; qu'il ne i'dtait pas obligf i fo„rS de pXj

"Xi
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ot quo, dans tons lei cna, il n'avait jamais 6t6 mis on domouro d'en fournjr; quo
^e ddfbndeur n'avait droit ^ auouno oommission. Quo la convention ont^ lui et

Idfondcur avaitdtd qu'il lui'venduit son bid li 90 contins lo minot, otiocoptait

iep pajimtCbt do la farino H $2.20 par 100 livrcs, et quo lo ddfendouo ^'<5tait

engagd t^ lui Vendro la plus grando quantitd possible do cctto farino, cetto condition

"

faisant partlo d'un oontrat parfaitcmcnt synallagmatiquo dent lo dcmasj^jfiur avait

faij^fairo uno entrtSo dans sea livrcs, sous Ics youx du d(51bndour qui 6n avait

ontcndu la lecture. Cctto entrdc, quo los parties nlAVoicnt pas jug<5 A pro]()os do
signer, so lit commo suit

;

'

of St. (iubricl Lock. I will

and four /bushels Spfing

" Agreement made this dny with William Walker ^

" furnish him' with fourteen thousand five hundred

" wheat at ninety cents per bushel, and ho will furnish mo good bag flour at 62.20
" per hundred and twelve pounds, and said William Walker binds himself to sell

" for mo all the flour ho can, and tb remit me the monW as fast as collected."

Dated at Montreal, 4th May 18G4. V
Lo ddfcndeur prctcndit quo cet entree nc contcnait quo partl6 do la transac-

tion ot avait oto laissiSe in^hcvuo, rciitiuo etant tonninco par utie vir'ulc.

Lo dcmandcur prouva quo cO document avait 6t6 6mt en pruscnco du d(^fen-

deur qui en avait cntonJii la ^pcturo ct y avait doiind son asscutimcnt, et quo
rCcrit contcnait toute.hnflftnvcntiiiii. Lc dofendour prouva que son mouUn avai^

tU(5 arrets pendant G jouij^par manque do pochcs, mais il fut rcconnu qu'il n'avait

pas alors d'autro grain dofre;jidu pi«t i. moudrc. - La prcuvo ddmontra aussi quo
bien quo lo defcndour eu^ onyoy«5 ch«|z lo ^mandcur demandor dcs poches, cepen-

dant lo dcmandcur lui-mCrao 'n'avait- jaiSSis 6t6 rdguliOremcnt mis en domeure
•4^n ftiurnir sous peine do dommagcs \

Per Coriam :—La contestation en\cctte cause so rdduit t\ deux questions :

Id. Lo d(5fcndcur a-t-il droit ^ dcs donfmages pour lo retard caus(5 ison moulin
par lo ddfaut do la part du dcmandcur dc fournii^des pochcs ?

2o. L'entrdo dans les livrcs du demandpur tcl qu'ello so lit ci-dessus ct qui a

6t6 prouvdo renfermer la convention des parties, obligeait-ellc lo diSfqndcur ik vendro

'la flcur en question sans charger do commission ?

Quant ik la lire question, lo dufendeur no pourrait rJclamer dcs ddnimagcs que
s'il out rdguli^rcment mis lo domandeur enf demcure do livrcr ces poches, lui

fuisant connaitre on raemc temps quels dommagcs resultcraicnt do sa nd'di^ence

CO quo lc ddfendeur n'a point fait.

Pothier, Obligations, No. 164. Vcgte, No. 132. 6 Toullier, No. 284. TrtfpioBg,

. Vcnte. i^
'"'.^

=,

Pour CO qli est do la 2o. question, il est recorinu qu'en matiliro oommeijlulo lo

mandataire i droit-A uno commission malgr(5 qu'ello n'ait pas <5tt5 stipultSe. C'cat

tout lo contrairo do CO qui a, lieu en matidres civiics, oil lo mandat est toujours

consd gratuit s'il n'y a convention au contrairey tandis gu'en matifire couHiiet-

, ciale, il est lucratif, s'il n'y a pas convontionf qu'il sera gtatuit. Mais dans
le oas actual, il est dvident quo I'ditrdo au livrd du dcmandcur constitue ttnccon-

' vention parfaitc, un oontrat synallagmatiquof oh est entrdo la commission du
ddfendcur en consideration do la veute que lui faisait le domandeur. D'tin^ptd

Ren«a4-

WtikeV.

#,
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1

4

^.

prit^ctT r rT^i* '
'°"^" ""° ''"'*"'"° 1"-'i'*^ 'J" b'^ P«U' «n certain

/' .V A T.U 7 7 1, .

Jugcmcnt pour lo Dcmandcur.

7 trAnJ?^' '" Jcnandour principal cUlo dc^fondcur incident.

MONfRKAL, 3:8f MAY, 18C9.

''V Coram ToRiiAUCE, J. __

, 1 .

"

-

"

No. 1003.

I ^f^<'Ohau<mrcGoM Alining Comj,a.y„/Jiosm^-..I)eslarals,ctal

forelK,. corporaUorbM no Ih*tl m?'".T *.";""""^ '"' '"» '''8'"'»""e, .nd therefore ^
'

autUority.
"" "«"* '" """' ""'''' '» '"« ^'^vinco. without .uch pormlalon or

_

This case camo up on demurrer to the declaration. The plaintiffs sued as

.« oS' Hl^a"^^^^^^^^
Ccnpanyof Boston, in the State'ofmIIZI s

'•Stalnf M , '^i:'^'''"'^
»ncorpo,utcd under the laws of tho saidState of Massachusetts for the purpose of and now actually carrying oVTebus.ness of a Mining Coftpany there and at the Township ofVatXrd a To

frolS fl'ZT'' -^ '^'--•'- - the Province of Quebec ;" ^d c aim dfrom the defendants as arriircffarants 8250,000 damages suffered by the pkL
..

hffs ,u consequence of tneir eviction from certain lands purchased by them Zdefendants demurred, settingup among other grounds th'e folio"ng:-

that thefhJi K ^^1^- '"'"° "" " '""^^ ^"'•P"™** ''"'^ Politic haye not alleged

ttia:rtci7n?^v2:rQfj^^

l„??i; ^^V*
*^*^ "*'' "PP"*' "^^ *'^° allegatidts of the plaintiffs' declarationthat they had jny right to acquire lands or re^I ^st^in the ProviLofZ^;'but on he contra^ at all and every the periods mentioned in the ri^nSdeclaration, thesaid plaintiffs^as a U^j co^orate and pA^iirjlTSi^no nght to acquire any real e..«te^ithin tlsaid portba IftSZ^^wL of

^

Canada now constituting t^^ Prbvince of Quebee, and cannot thereforTehdmlvdamages by reason of the pretended sale from James Foley t« thei^^rB^by the anegat.om,oftheir declaration is shown V.i,e absoCy null and v'fda^c^not conv^ to the P^ijt^^^be i^i^e to tLtdTtbS

»:J'

<-«.•
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t the purchase of certain lands by the
Vm',/.!"X^?

or
lluiton

VH.

DcuburaU.

ToaitANOE, J.—The declaration sets o

plaintiffs, and the registration of the dco^. and concludes in damages to the * ""||,''^^

amount of 8250,000, for the, eviction of/ the plaintiffs from these lands. The
defendants have fylod a demurrer to the action, and the court calls attention to

the sixth reason of demurrer : that the pluintiffi, as a foreign corporation, had

no rijght to acquire any real estate withii/ tlio Province of Quebec, and could not

claim damages by reason of such purcliaio. On this question of the right of

corporations to hold lands in mortmain In ^(owcr Canada, the court refers to

vol. 1, last edition of. edits et ordonriances of Quebec, pp. 57G-581, It is

called " D&laration du Iloi conccrnant/li^s orcTres roligioux ct gens de main morto

<5tabli aux colonies fran^aifics. .The Iflth clause is in these word*: •' Faisons

defenses A toutcs Ics coiiimunautjjs re/igicuscs ct autrcs pens do main mortc,

^tablis dans nos dites colonics, d'acqil'rir niVopS'^du'' nucu^ bien immcublc,

maisons, habitations ou heritages tituJs aux dites colonics ou dans' notreroyaumc, \.

si cc n'cst en vcrtu de notrc pcrmissidu oxpresse, portee par nos lettres patentes,

&c."

The 21st clause says: " Tout lo/ contenu en la pf«.'sento declaration sera

^^observc, & peine de nullit(5 do tons cohtrats ct autrcs actcs qui scraiont faits sans

avoir satisfait aux conditions et foHMalitds qui y sont prcscritcs, mCmc & pciiie

d'etre, lesditcscommunautC'Sjddchueidt^toutcsdcnjandcs en rcstitutiondcssommts

,
par elles constitu(5cs sur des particuriera ou payees pour Ic prix des bicns qu'ellcs

acquerraient sans nos lettres do permission, &c."

This edict is regarded' as law in n case reported in Stuwt's reports, Desrivteret

vs. Richardson, p. 224. Sec alsofFreligh and Seymour, 5 L. C. R. 492.^^

-'The court would also refer lo.tl|c 3GGth Art. of the Civil Code, which declares

. tliat corporations arc under certain disabilities with regard to holding land ill

Lower Canada. The judgment of the court therefore is that the demurrer of

the defendants to th(» plaintiffs' adtion must'^be maintaigod

The judgment is as follows :

The Court having heajrd, etc., /considering that it appears, by the declaration

in this cause that the'plaintiffs ate a foreign corporation and body politic and
corporate incorporated by the lairs of the State of Massachusetts, ona of the

United States ofAni^a: U^
Considering that by the lawi of the Province of Quebec, corporatUjns are

under a disability to acquire funds without the permission of the drown or

authority of the legislature :

Considering that the plainti^s do not show by their declaration any right or

title to hold the lands describcp in the said declaration

:

Considering, therefore, that! the plaintiffs are not well founded in thcbrincin<»

an action of damages against (he defendants as representing their alleged arrUre-
garant, the late George Desttjrats, for having been dispossessed of the said lands

purchased as sot forth in thol said declaration :^oth maintain the di/ente au
fond en droit oi the defend^ts, and declare valid the sixth reason of said di-
/ense, and doth dismiss plaintiffs' action with costs. Action dismissed.

Cnaa dc Lunn, for the plajin tiffs.

Dorion, Dorian & Geoffripn, for the defendants,

(J. K.)

.^,
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' MONTREAL, aotn AI'ItlL, ) 809.

«* INSOtVENCY.

'. • Coram Torbancc, J.

No. aiA.

oera/j c/ ul., creditors oontoatinj^. •
^ ^

nmlurlty.
""o

* vou lu tlio li»udi of. third party innocont holder U-foru

JaZ Court r.r'".""; "" T'^
"*' '"''^ ^^""'^'"'^'^ «^"- '"«>'vent Htato.JaiHca Court, rcjucting the de.imnd of Iho claimant, aud donvinL' LIh ri.,l>t t„raak on the ctato for the promissory note claimed o...

^ "^ ^^' '"

,
recupts sl.owiiig that tlioy woro acoomiuoda|ioii notes

vi 7 '^^"•'*^r*V'"" '"'"""« "'"^ 'I'^^y'^J Husponded ™ent with a

Tlio grounda tatcn b; tlio oontatols woro •

..™«.,onbo„oto.bauaa.„„ *.i:i.:o:^tc:za.'::

.
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debt, enuin liierandi, which did not oonstituto Ihciii holdcni for vnluo nil ngainat

tiio oroditorM of tho estate.

ho oontcHtnntH cited Chitty, Killii 82, 88, 91, 04, Dorion k Mncrno, 742.

Junicd' Insolvency Act of tlio United HtiifcH, p. 153, 183.

Thcr iiBsignco hold on both groumln that tho cliiininnts couW not rnnlc. and
rq|cetcd their ohtiinn.

ToHUANCE, J., witiiout watering upon tho nccond of thciio projindo, confirmed

tho judgment of tho nwignco in tho thrto cnHCs upon tho firHt nione. After

rcndiiig Hi^bseotion 3 of wiction 8, of the inholvcnt Act, Ijam Honour wiid th'iit as

to tho trnuHoction between JiinicH Muir^and DuviH, Wefrli & Co., there wn« no
doubt that it was an illegal utjcmpt to,create u Kceurify upon tho estato of] croons

tlien insolvent. The judgment would therefore be confirmed witlj costs irt all

three CHH0B.
'

'r "i"

ri' Judgment of tho assignee confirmed.

'Perliim &' Rnmtay, for tho claimnnta.

Cu king <t Tretiholmi; for the contestants.

i
^

CIRCUIT COURT, 1809.

'^.MONTREAL, 30tii JUNE, 18C0.

Coram Mackay, J.
'

Ko. 1073.

Lc» Syndics de la paroiste dca Saints Angcs de Lachinc, vs. Gahrid

Lefrbvre.

Held:—t^int l» CAlo do Nolro Dame do Mcmo formi part of tho parish uf St. Laurent. Edita h
' OrdunnaiiCM, Vol. 1, p. 443, (od. Di IK&l.)

This was an action to recover from tho defendant the sum of 810.72, being

an instalment of tho amount for which tho defendant was assessed by tho Parish

Church at Lachinc for the construction of a Church. The plaintiffs prtyed that

tho defendant's land be chargtilkwith this an(Ltlie remaining instalments.

The defendant pleaded an cxcejj/t'jHjjeVrnin^iVc, that the land possessed by
him is situated in la Cote do Notre Dame do Liessc, which forms part of tho

Parish of St. Laurent, and not of the Parish of Lachiifb.

Mackat, J.—Tho defendant was taxed 8200.G8 in favour of tho Parish *>;

Church at Lachino, payable in annual instalments of $10.72. Ho has paid seven .

annual instalments. The present action prays for tho instalment for 1807, and
that the defendant's land bo declared charged with it, and also with tho remain-

ing instalments, with costs.

Defendant pleads that the land taxed does not belong to Lachine parish, but
to St. I^aurcnt, and that his former payments were made in error. Many facts

were adduced by both parties tending to prove on the one side that the land

charged was in Lachine parish, and on. the otfier that it was in that of St.

Laurent. The plaintiffs proved that defendant had had a pew in Lachine church
'

till 1866.; that defendant in his marriage contract styles himself of Cote de
Liesso, Parish of Lachino ; that defendant had already paid seven of these in-

stalmeata. Tho defendant proved that for several years ho has btUl a pew in St.

D»<Hs
and

1-

'.i» (

I

•HI'

i
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tajStoi,;? I'«uront Church
;
that h« hu paid his dltmts for the lait Iwo voan to

a,"|l!:,WMr,«''«»- ^^•"'•'"'t
;
'hat Dofendnnf. mother not 1«,,« dead wa. burled at

L^birrv.

II

th« Onr4

rjnt, that Dofonda,.t i,.,.kcH hi. a,mm„niou, iH,^hafu at 8t. Laurent : that In
the commuution deed for ihi. |..„d the Seminary atyle. it of St. L.flront PariahThe evdcnce of the two curj.. i. relied on/ The evidence of the Rom.nCathoUo
n.«l op « .„ favour of defendant. The defendant ean only have one ««,«r. curi.
OnU.eev.de„ee the defendant ha. made .ho l,c«t proof, especiallyVeeing that
he pla,„t.ffa adm.t that there are other propertle. In Cflto de Llc«e whe« the
defendant Hpr„,K,rty,H nituated, and that too, ncorer to Laehine than defen-
<i#t H land, which nevorthele«H belonR to St. Lourcnt Parlnh. The j.dKmont i.
.«a.„ly b„«ed up.,n a piece of public law. Kdit. et Ordonnaneea. Edition ofHM, p. 443. which exprcBHly declares that ('flto de Licaao U in the Pariah of 8tLaurent^ No part of it Ih put into Laehine. The propre cuH of defendant i,

tl»h"of ; l' rr ''I"'"."'-
•"" ""'"" "« ''^''-^—

'
of til

lltLll \ l
^"™."'" '""" "' "•"' *='^"' 'hioh cxprcHsly forbade ,

th tthedo«ndautH ,.„d in in the Parish of St. Laurent, and the plaintifik' -
action iiiuMt bo diMminscd wirii ccmts * a .• i- • .

Gi,-onard .0 mui^.u., for the plaintifTa.
' "" ''"""'*^**'-

Bondi/ ,t Fautmr, for the defendant

(J.K.) ^

SUPERIOR COURT, 1809.

.MO.VTREAL, 30TB JUNE, 1869
' r

Coram ToRRANOB, J.

No. 1208.

Wilton vs. Ibhotson. •
'

n«l»:_Th.t .orrlco of « writ upon Iho cU-rk of the Kooordor'. C6urt u'hi. ofllc .tu.h«l .«

Th!t?'"f'fr."*^
the defendant for £500 damages, for malicious prosecution.Th defendant had caused him to be arrested on a cha.^ of obtaining moneyunder false pretences, by sellin. him (defendant) a barrel of apples whichwere found on ox.»mnution to be mostly of a different desoription and of

inferior quahty. The Grand Jury returned no bill to the indictment; and tL
plaintiff novTinstituted proceedings to recover damages . ^

The defendant, who is clerk of the Recorder's Court, .pleaded an exception A
^ forme, on the ground that the writ and declaration halbeon served unon bim
during office hours-at the office of the clerk of the Recorder's Court, Ittached

to and forming part of said Coftrt, and a necessary adjunct thereto and com-ponent thereof, and whilst he, the defendant, was then'apd there actingld
engaged m his official duties as such clerk

; that by reasoi^ of his so acting^d

'

being so engaged in his said official duties, he. the defidant, was then and

^'^^isrL::::^^:,::^^^^ """^'^ ^^-u«^ic..-.t ^.u^n.'

i \
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•i

thtf* ut»h\» to take any oogntMBM oi' the Mid lerfioe, and b« eallfld upon ao

to toka and acoopt Mrvioo »» aforawid, wilfiout dereliotion of duty aa auoli alork

to the publie, and moro partioularlj to and towards the Mayor, Aldermen and

oitiiona of the oily of Montreal, wboaa publio aervant, he, the dufondant, wu
then and thoro," &o.

The plaintiff answered that the exception was unfounded, bc'oauao the Mrvioo

had not ))ecn mado in Court, A I'auilience, but in the office adjoining.

The plaintiff 'a couiiaer cited the rollowing authoritioa:

—

Rodltr, lur I'arttola 3 du titra 3, Urd. da tUOT. ,

Papon, lit. B, No. 27.
*

rigiau. Vol. 1, p. 130, Noui.

Carr6 k Obauva'au, p. 305.

Ooda do Pruc4dura ctvlli>, Art. 1\.

ToRRAAfcE, J.— I oni of opinion that the aorvico ia good. It was not »

sorrico djtaudimce. '

Judgment ; Considering that service of tho writ and declaration in this cause

upon tho defendant, being then and thcru clerk of tho Itcoordcr's Court of the

city of Montreal, during offieo hours at tho office of tho clerk of tho said

Recorder's Court, attached to and furming part of the' aohl^Cpurt, and a ncoes-

aary adjunct thereto and oonipouent thureuf, and whilst tho defendant was then

apd thoro engaged in his official duties as siich clerk, w«s not a sprvico A Vaiuii-

e^ce, in Court, and is therefore a valid service, doth disi^iiss, &o. f

''

Kxception & la forme dismissed.

McCoy d) L(\fthvte, for the plaintiff.

D. G^ouard, for tho defendant. ^

K.\
MONTREAL, SUtii JUNE, 1809.

Coram ToRRANCB, J.

In Insolvency.

No. 743.

In re Catherine Morgan, Insolvent, John ''"Jj^i Assigrtec, ond Samuel BiroUy

Contesting Divid|Hmhcet.

llVLB :—Tnkt.ithe piirlleKe of tlio landlord pn tlip pr%<iiii of lh« el^cti fonnd on the pramlies

,. ^ leMe^, li not •fll'clod by tho Intolvpnt Act of 1804, and liii prteedence OTpr the prlrilega

' of tho luignpe and the inaulvout for tho coal* of their rerpootWr dlBCharK^ under the Act.

In the oaso of Catherine Morgan, an insoltent, John Wh^to, official assignee,

prepared a first and final dividend sheet, in which ho collocated himself for the

sum of $45, for tho costs of procuring his discharge as assignee, and .«]so

collooatcd tho insolvent for a like sum of 815 for tho costs of her discharge.

The entire proceeds of the estate, with the exception of a balance of 831.61,

were absorbed by these and other expenses of winding up.

The claimant, Biron, congested this collocation, claiming that tho sum of $80,

duo htm by the insolvent for rent, should have been edllooittcd to him by privilege

before the above mentioned two sums of 845, and praying that tho dividend

sheet be set aside, and a new sheet prepared, oollocating him for 880, by

WUmi
1*.

lbbo4Ma. i\

y\
% i

privilege.

s

-..-
* " Z-

\

J
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IHfl uui^nroR COURT, imo.

Matn
•nil

Ulrua

I

» Moth tt.0 a«.|«„«o «na Iho loyn-nt onK.«ro.l by counwl and fkd i^i^i^u.

,of 145 ccl. aa a fln.t privllo«o had U„ ,..„.,a in hcoo,da„c« with law.

•Ion h„. the pnKKv.U «r ,h« «Htato w\ro ih'o proc«,d. of loda and. fun iZ

for 845 «: ir
':

'
"' "" ""''«•«'•

.«V" J"%'"«"t bo.h on hi. own^alo. •

ror845, ond«nthoin.olvcnfHdaU«forM^ airao „«„. |,„|ji„„ .,, .. /'"

Tho contoatunt apiKwIu.! from thia diclMoii. \
Tom. VNii! .1 -Tho oont...tinK crodHor 4a th\proprictor of tho promlaoa

"

occap.ed by U.0 l„«.lvv,.t. H, ha, n chim.f.r rcii duo, and objeotaT wo
.to.... .«thod.v.dc..dahceti 1-t. U- -" "f «45 foXtho aa«i«„o«- di«,^«Bd 2n.l, a .ko fcum of |45 for tho inaohcMf. diachar^i. Hco B, df tl^ i„S

'

Zrd MM T'T/'."^"'
:"^"*' '''""'""''"" "f tlldividpn'd a t 7«rc«"J -•mil bo had to tho ranic and priviloyo of qvory Orltor, whioh rank *„d

pnv.ic.g.., upon whatever thoy .u,.y bo lo^-lly founded, »halll,t bo diaturbc-d brhe p..v..on. of thia Act." Ah to tho coats of t.^o inaolvl'. diacharKo. andth CO* of w.nd.n. up tho ca.a.., tho Act ai.nply aaya. that ly.hall to paid ^

ou
1 .0 aHHcta. W .th reapoct to tho tin.o of %li,.K tl«J contltation. it wo.

.

not ylod too luto. The Court la thereforo of opiuiou U> rovch^VjuJgmZ
ot tho iiiMignoo.ond to maintain thtf contestation., \

. The judgment ia aa follows : /\

"I tho und^ra^^ned Judge, etc., having heard, cW, oonaidorlnl that theInaolvent Act 8. 6. 8. S. 4, haa declared that tho rank and privifego!f crcdil
«hall not bo d.sturbed by tho4,roviHiona of aaid Act: o,.„s!dcriStL ther;"
error .„ tho dividend sheet prepared by the oaaignco John Whyto, of dato3rd

ho in t^\ >°f
vcnfa diachargo aro. made a firat,, charge upon tho Ucta of ,the insolvent and before tho privilege of tho loaa«^,.which privilege ahould have

precedence, do annul and act aaide said dividend sheet so far as concerns tho.a.d ue.us, and do order that tho said contestant bo collocated by privilege and
prclorence before the allowance and collocation of the said two itcnfs, with c^t.
to the Ha.d cooipat.ng party, as well of his contestation before the said assignee
aa of the prcacnt appeal. ' ' **

jf T a ^n » Judgment revoncd. '

/c. Jja/tamme, Q.C., for the contestant, appellant.
C.,|i Z>aj>i(/wn, for tho assignee. -

„.

I\ E. Gilman, for tho insolvent.

,
(J.K.)

«



COURT OF REVIEW, IMO 18f

COUHTOK IlKVIKW, 186».

. MUNTHIAL, 9t*iji JANUAfiy, 1M0. ^

Cunilw^MONDILIT, J., BlRTIIILOT, J., ToillAltOi.^J. !

,
Lifiteh T«, tkrtraml. ' . i

"• ' -

lliLDi-That • drfrnilant, «bo (uctMiU In retl.'w In obuinlug • rvvvraal, In cniuilil«ritlil« part, of
ilHi JuUkiimuI uuinplaluod of, nwy, n««wrllwkt«, Iw «uuU«mii<iiJ lu iwy Iba ouaU.lu Kavlaw.

Thii wn4 R Imaring in ro»io# of a JudKmoni rondorod by tlio fiupoidor Court
foftlto dUtriot or IluauharnoU, condoiiinlnK tliu 4urt)ndnnt tq pay to tho plaintiff

'

£3U.0.Qoy.^tul intcri«t and outtta, Tur tho oauM* RtatcJ iti till) plalntifTii duohtro'-

tian

ao.Tlro^crundani oontondcd in review, that, nocordin;^ to thp Ofidono«v tlio

tion oftlic plaintiff ou^lit to Imvu bocn diMinJHWHl widiot)tttH.

The Court of UovicwwiiM of opinion (.Mr. JuhticbToru-inor i//M«rt^'/ii;,onIy

as rofjarJcdpoiit«in ruview) tliotthojud>,'mcnt conijtlttined of woawronK, mid tlioy,

thoroforo, rovcrsid it, and coudOnuuid l!io dMfendun^to pay tho buiu of jCIO.IO

only and intcvoHt, and oonCh aa hi nn aotion of tlint cIiiAn, but thuy uImo cotiduiunod

tho dufunduntto pay all tlio ctwtH in ruviow.

Tho following woro tho motif* of tho judmncnt :—" Tho Court, conHidoring'

" that thoro wan duo by thodofomhntto tho plaintiff.* a balunooof X19.10
" doth reverse Hio said judgment, and dotli adjutl^o and condemn tho dofon-
•• Aint to pay ond satisfy to plaintiff tlio said sum * *7with interest * *'ttnd
' costs as in an aotion for tliut dtnount ngaiiist^dcfendant, and rloth condeino'
" tho said defendant to pay the costs in tliJM Court of R0vio|r. Mr Justice Tor-f
" ranco dissenting as to costs of review fltjiioh ho is of opihion should bo divided."

M- Branchaud, for Plaintiff.

• Porion, Dorion and Qeoffrioir, for Defendant.

Judgment of S. C, reverse^.

(>. B.) ^

MONTREAL, 30tij DEOEMBEn, 18C8.

• Coram Mond'elet, J., ^Bertiielot, J., Toruance, J. v
• No 138. ,

^ MucDonald et al. vs. Molltur. '

"

Hbld:—1. That howercr unJuM • eoncf^mnntlon fbrooMi In lhc»«ourt bolow may ipcm to b«. tbe
Court of Itovlow eann^ iflbrd roliyf to tho ]>art7 ajigricvcd.

3.—That allhougb tbo JudRmont of tho Court bulow bo in all ronpoot* oonflrmod, tho4^urt ofnoTlaw
may nevertheloM relUao ooHta tg tho party lucceotilng.

This was a hoaring-in review oC^a judgment rendered by the Superior Court

for tho district of Iberville (Mr. Jubtioe Sicottb presiding) dismissing the

plaintiffs' aotion with costs. J^

i-l

*

I

I.

-v---

•.4.
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190 COURT OF IlEYIEW, 1868. >
,
HcOonald

MoUenr.

.-sfi

. : X, ^

Tho plaintiffs' action was an, liypotliccary ono «

nJlu
'^"''""'^";* ^'""^"'^' *' "' ''° ^'"' ""'' "* '''° »""« °^ tt° i»««t"tion of the

,ZZXr "' ^'"^"'''' °^ ""^'^"^ *^ *^' immoveabtos described in the

The defendant liaving, by notarial tender made ty him (paper 16 of the

declared that ho wa8 th<Jn possessed of the said immoye^^cs, us the owner and

accord), hat no deed conveying these immoveables byThe defendant was record-

J
«nce the 3rd of January 18G8. the plaintiffs, ».in tl?»itlth of February 1868

(- days aft9r the fyhng of the plea), served a N^orial demand (paper 16 of the
.

lloeord) calling ondefendaut to disclose how aufin what manner hrhaJccaed
to Become possessed as proprietor of the said im.LveabIes as admitted in his owntender and 0^ the ISthr of Fe),ruary 1868, a similar demand (paper 17 d"Kecord) was^scrved on the attorney acPlitem of the Defendant

~

Jvc.ther the defendant nor his /attorney made any,response to these demands
^

'tho ! ^""^^j;;°'f/'^,*''^''f
"'«-'»<=«. the plaintiffs who-^^ia^Tyled, at the return of

^
thp action, the defendant's title deeds, answered the defendant's plea specially bysetting out the foregoing fa(5ts and circumstances, and then stating, Vhat underthe circumstances they could do no more than deny the truth of the aUe^ation
contained m the plea.

o«"""

: The defen^ai^Huid liis attornejLtenued to withhold all information on the
subject uaUldurinW the cnqutle, when they produced two title deeds of sale from

^
the defendant, execu^ long previous to the 4th of January, 1868, oae of which

^
was only registered on the 16th of April, 1868, (paper 34 of Record), and also
proved^jtnesses that the purchasers had been in possession previous to and «t
the tittfrefthe institution^of the actioh.

Under the circumstanciS, the plaintiffs contended, that the action ought to be
dismisse^j^ith costs against the defendant, on the ground that he had unduly ( if

K ^"S r^ ^^ '"^ '^' P'"'°''^« ^"*° •^"«'' «' ''t^^^^t that the plaintiffs should
be relie«;d from the payment of any costs to the defendant.
The Hon. Mr. Justice Sicotte, however, condemned plaintiffs to pay the full

costs of suit to the defendant's attorney. The plaintiffs thereupon inscribed the -

• r" r""7i'''"'^"°^' •» the Court of Review, contended that they had a ri-ht tobe reheyed from the condemnation f«r eost8,and asked that the desired reliefshould*e afforded m such manner as the court might deem just under the circum-
stances.

The majority of the Court (Jpstices Bkrthelot and Toreanoe ) were ofopinion that the judgment complained of was clearly erroneous, and that had^sat at the original hearing of the case they would have condemned the
Jdant to pay .the plaintiffs, at the very least, a proportion of the costs ofsuit,

,

.in yww of tbeir position, sitting as aCourt of Review, they thou-ht they

i^J^^'^^:^^ ''''^'^ «ncrecondemnationforoosts,and they, Therefore^
.Wred w,A Ma Jcsticb Mondelkt, (who wa. of opinion th/t the judg!

»n.nt complaioed of was in III renpeets correct) in confirming the judgmentpLyand simply. The majority of the Court, however, ( Mb. Justice Mond,lS

^: »

^
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<7ufei|n'ny)refused, under the oiroumstanoca, to allow any costs in Review to the MaDov^d

defendant. ^ MoUnr.

The following was the coniidirant of the judgment :— " La Conr * * * oon*
" siddrant qu'il n'y a pas d'errour dans Ic jugemont, confirme par lespr^nteslo
" dit jugement, sans frais. L'Hon. jugo Mondelct ne concourt pas danjs ce juge-

"ment."
i vr Judgment of S. C. confirmed.

• -
-

I* Slrachan Bethune, Q, (7., for plainti£b.

* Lehlane & CauiJt/, for defendant.

(8. B.)
!

SUPERIOR COURT, 1869.

In Insolvency.

MONTREAL* 14th JULY,

Coram Mackat, J.

• . No. 036. /

In the matter of William B. Bowie,

AND

Patbick Roonst,

An Intohent.

Retpondmt.

H«U>
: —That a creditor Is not debarred ftom his right to examind- the Insolvent nnder oath t>e(br>
a Judfre, by the mere fact that a compogition deed (purporting to be duly executed) has h«>n
depoRited with the protlionotary, and that notice has been giTen by the Insolrent ofhta
intention to seek its confirmation.

' ""

This was ai» application, by Patrick Rooney,«n admitted creditor, to examine
the insolvent under oath, as to his estate and effects.

The application had been granted upon petition, without ^otice to the insol-

vent, and on the day fixed for his examination he appeared, assisted by counsel,
and refused to be sworn, on the ground that he Vas no longer an insolvent, in
consequence of the execution, by the necessary number ofMs creditors, of a deed
of composition and disohargo, which had been fyled in the o£Sce of the protho-
notary, and the confirmation of which was in course of being applied for from
the Court.

Abbott, Q. C, for the insolvent, contended, that the effect of the execution of
the deed was to free and discharge the insolvent from all his liabilities, and that
he was consequently no longer an insolvent, and was therefore not amenable to
the flummaiy jurisdiction of the Court. That all the insolvent could be called
upon, under the circumstances, to dp, was to prove the due execution ofthe deed
of composition by a competent muuber ci his creditors, and that the inaolveni
wai quito prepared and nm offered to go into proof of that font . _



Bowto
and

}

102 SUPERIOR COURT,

i?c/Aune, Q. C, for Rooncy, argued, that the deed waa only conditional in itstcm8, ,nd could not operate as an absolute dischai^e until the accompliahmcnt
of the conditions stipulated in the Meed. That whether.tho deed really did confer
a present absolute disoharRc or not, the creditor, nevertheless, had a riRht to
examine the insolvent, under the provisidhfe of the 2nd subsection of sec. 10

1 off ;tTL T
"^'^^*- ^""^ '^''' '^' P™''«'«° «^*'"' 3rd subsection, to

the effect, that the Insolvent could be examined, evc^t any stage of his app ica-
tion for a confirmation of his discharge, clearly prov-fjthat the?arty was still an
insolvent within the meaning of the Act, and therefore liable to examination
like any other insolvent. - "
At 6Wam; -On the 14th of October. ISes/lo insolvent made a voluntary

assignment under the In..olvent Acts. On the Slst of the same month he obtaineda discharge from tho requisite number (it is said) of his creditors; he is, inSeptember, to apply for a confirmation of it. Notice of his intcntioi, to a^ly
has been given, in the Canada Gazette.

'

Rooney, a creditor, wants to examine him now, before me, and it is objected

tobeLr" 7-^7' *°.

'T'"'
^"" "' P''°P''^^- " Termination of liability

counseL
''' °" ''"' ^""^

f^'"''''^' "' ^'''''" ""^^ *'^' in.o\yeat'B

^
I hold the contrary, and our Insolvent Act warrants me. I have no doubt ofmy liaving jurisdiction

;
it is clearly enou-.^h given and is necessary for the attain-

uient of justice, and the proper working of our insolvency system.
[IlGro the Judge read from the Act of 18G4, and from Hex vs. Perrot, p. 1123

2 ^""ow sR.
.J

also from "Anonymous "P. 449 of 14 Vesey, junior!
'

Surely an insolvent, even after such a discharge as shown in this case, cannot~" y:. ;ttJ
-^^-proached with having^upprcssed 'amZsoimya^ets tliough some of the majority whose discharge lam invokin-

Zil/T'': *'"°'y '^•°""' ''
'
"'«^'^-' -y --^ *« ''-w wh ":

^ po oon debtor to my estate is to be found ;
" " though my knowledge may bowanted in the investigation by my assignee, or by a^redit'or, of a SLputaWe

light lead to

'""""• " ^'' ''''' '' "'''' '''' •"^'^•'"*'« "^--'

.ha^f7^nr\^°
''' ''"^''^'' ^""'^' «"^ ««»««»t to them having been pur-chased &c., (13 subsection ofsec 9, Act of 1864,) but this kw mightle renderednugatory under the system of the insolvent here.

I order the exMuination to proceed, and if the insolvent persist in refusing tobe sworn I must deaTwith him as with any ordinary witne^in such case.

F T n ju ,. ^ J^ I- . .

Insolvent ordered to answer.

I

J. J. C. Abbott, Q. a, for insolvent.

Utrachan Bethune, Q. C., for creditor.

(8.B.)

.-.••.:....Vi.
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. COURT OP QijEENS BENCH.
,(AI^PEAL SIDE.)

MONTnEAL, 20th FEBRUAIfY, 18C8,

C7oram Duval C. J., Cajion J., DauMMOND J., & Badqley J.

Regina vs. John Downey.

"'"'Th«''lH?r]l"'*'''*'"'"! *J*"f^
•'{.'".•'''""•'''''"'''="•'"« '°' •ho Crown and m roprwontlng

JuBticooftho Dominion; Is valid. •
«~uii..cr ui

The following was the case reserved by Lafontaine J., on the 27th January
.

1868, when presiding hi the Court of Queen's Bench, crown side :

" The prisoner was tried before mo at this term for the wilful murder of
Timothy Sullivan, upon an indictment signed as follows: " O.Ouimct, Attorney
General, Province of Qufebeo, by Thomas J. Walsh advocate prosecuting for the
Crown " and the prosecution was throughout conducted by Mr. Walsh, as repre-
senting the attorney general of Quebec, and not as representing the Minister of
Justice of the Dominion. ' ^^
The evidence of the medical man who examined the body went to show that

ho had not at all examined the b?ain, and examined the organs of the abdomen
without cutting into.any of them. That the fact of his having found tlie common
carotid artery and jugular vein sdvered left him in no doubt but that. such sever-
ance had caused the death

.

'

' ',

Being asked on cross-eSamination if he had examined the cavity of the head,

.
might not such examination have revealed some other cause of death, he replied

:

" There might have been, but thu probabilities are against it,"

At the trial the Counsel for the prisoner took" the fpHowing objections

:

First—That under section nhiety-one, subsection twenty-seven of the " liritish
'North American act, 1867 " which places the .criminal law, including the pro-
cedure in criminal case?; under the eWfifcire control of the general government,
the indictment should have been signed and the prosecution conducted by the
Minister of J usticQ or by some one on his behalf.

Secondly.—That the Crown was bound to give the best evidence the case
might admit, of tlie cause qf dftath, and in the present advanced state of medical
Ecience the crown shoUljt have placed itself by medical examination of t lie brain

J in a position to negative; beyond all reasonable doubt the hypothesis of .Jcath
from any other cause, than the gun-shot wound.

,
The Counsel, in connection with the second objcctiun, urged me to charge the

jury that, Jn this case, there was a reasonable doubt of the cause of deatli. I
declined.^ adopt the course suggested by the^Counsel for the defence, but haiinr-
doubts u^on both the points raised as questions of law, I reserved them for the
oonsideraflon of the Court of Queen*^^ch on the appeal side.

The pi|soner was convicted of manslaughter and, on the fifth day! ofFebruary
onethouaind eighthundred and sixty-eight, I sentenced him to bo cLmmitted t»
thopeni^ntiaryfor life; but respited the execution of the jiidgdent on-such
convictio^, until the said questions should be considered and decide I by the said
Court of Queen's Bench on the appeal BJde;"

f

"1<
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194 COURT OP QUEENS BftNCH, 1668.
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The judgment of tho Court of appeals 18 08 foUowB :.

This reserved case being called for hearing Attorney General Ouimet on behalf
of the Crown and Mr. Fleming on bohalihaf the prisoner were hoard, whereupon .'

After hearing Counsel as well on behalf of the prisoner as for the Crown and
due deliberation had .on the case transmitted to this Court from the Court ofQueen 8 Bench sitting on the crown side at Aylmer.

It is considered, adjudged, and finally determined by the Court now hero
"

pursuant to the statute in that behalf, tliat an entry be made on the record to
the effect, that m the opinion of this Court, the proceedings bad and taken in
the said Court at Ayl«,or are regular, that the ovidonoo adduced on the part
of our sovereign Lady the Quoon is sufficient in Law to jastify the verdict
rendered, and that no reason hath been assigned by and on behalf of tho saidJohuDbwney sufficient to set aside tho final sentence or judgment on the indict-mcnt HI this cause. It,s therefore ordered that the said judgment be and the
same u hereby affirmed and that it d J stand in full force and effect.

T/iomus J. Wuhh, prosecuting for tho Crown.
'

.
.^

nc //.«. flr. o«,„,e<. Attorney General. " Conviction affirmed./ /e»u«^, attorney for the prisoner.
,,

'
*'

•
--' V .

^

MONTRE.\L, 9 DECEMBRE 1868.
'

Coram Duval, Jdqe en Chef, Caro.v J., Badolet J., Monk J.,
'

L0KANaEB,.J.

No. 63.

, EJPHREM CHAPLEAU,

JEAN BAPTISTS DEBIE.V,

appblant;

INTIIfi.

*C0. :-Quo I'aohetoul- no pMsedo polat I'aetlan resci.olre paur fairo rosoinder lo contr.t de T«n..pour cauwde lesion d'outre-moiti^du Juste prix.
«o conirw ae Tonf«

Ledemandeurdemandaitla rescision d'un contrat do vente d'un immeuble

r» ' ''!'*!*

f"^°"''
'" dc^fenJour lo 31 AoQt 1860, pour cause de Idsion

d outre-moitid du juste prix.

Cette action ayantdus contestde par le d.5fendeur, le jugement de la Oour
Supdrieure ,d MoMr^al. (.Monk J.) fut rendu le 31 Octobre 1866. ddboutant ledemandeur de sa demande.

,

Ce jugement est motivd comme suit

:

The Court, having heard the parties by their counsel upon the merits of thU
cause, examined the proceedings, evidence of record and having upon the wholeduly and maturely deliberated

;

Considering that the plaintiff had resided on the property adjoining the lot of

h!r.T rj
"

?a"
"''"'' ^' """^ ''"""S a long period of time previous J

the thirty first day of August one thousand eight hundred and sixty, the date of
his purchase thereof from the defeudunt, and therefore had the best opportunifiesofknowing the value thereof;

*^

\
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Cona.dcr.ng that the lojof land in qucstiin in this cauiw adjoin, the property
of the 8a.d pla.ntiff, and ti at from that fact a^ia proved it is Ld was of more
value to h..n, the plaintiff, Ithan to any party whose property itldid not adjoin

;

Considcnog that there i^no fraud or fraudulent mailptuvre ort'>he part Uf the
•aid defendant in tbe sale of the said lot of land to the plaintiff pi^oved in thi«
cause, but on the contrary it is established that it wa, at the^peeial solioifatiofl
of the plaintiff that defendant was induced to self the ^ai^ lot 0f1a„d to
,the sa.d pla.nt.ff, and that the negotiations for the purchase ^d sale of the same
extended over a considerable period of time; seeing that t^e /Taintifr remained
,n the peaceable possession and enjoyment of the said lot Af land, fn.m the said

?il r .T*; ^l'"' f '^' ^''^ ^"y" "^ ^P"'- 1^«^ '•*»>«"* ^^-^"S to set
aside the sa.d deed of sale for the reasons alleged i4 his declaration or li-rany other cause, that he removed the fences betwee/ his property ,.„d tint
acquired from the defendant, and cultivated and occu4d the eaid land and that
although such possession and occupation during the /feriod of time last aforesaid
does not estabhsh prescription in law against pUntirs action, yet that fact
creates a presuniption that he acted with Ml corlaU»ance de .«L, when hemade such purchase from defendant, and moreo/er that the defendant in such
sale acted in good faith;

. /

wh?r!?f"5
•''"* """'' " "^ ''"'''"°" establisl^ng the v.Iue of the property ofwhich the Jand in question in this cause forme/a part at ihe time of the dcfen-

t;;rS::,S'f
""'^'^"' byvirtithedeedUfsale to him. dated

^nsideringthattheevWenceadducedby/edefeiidantisbotmateriallyaff^^
hj the testiim,^ adduced by plaintiffto nefalise the proofahd destroy flu. character of he defendant's witnesses, seeing/that the plaintiff has not establishedhy legal and sufficient evidence, the /alue of the lot,W kr,d in questiont
thiscause^^^hotimeofthepurchasUfthesame by him, fi^m the defendanton the said 31st day of August, 1866 or at any other time /

eoSS^-''"' f*^»°f -"J^fd in this cause 1^ th, parties thereto isconflicti^and inconclusive in so f/r as regards the value of the said lot of land •

mJnTJ -""l
1""?'' *^' ci'f-nstances of this case, no action could or can be'

7T^f TZ^I '\v\f-f. purchaser, against^he defendant, the venck^onhe lotof land described i^plaintiff^s declaration; doth dismiss this said

En appel cejugement futy6onfirm^. / /

^ItT^u'
•'—

^''"f y«°« «»»'J'«'* oPvaluation by tte respondent's witnesses

Idtr. \ tr"'"^^^ adjoi.^nghiaown,and whici hestated he had purchas/d for that reason: i7 aimai^ avoir cette terreU Irce

Thia consUtutes uniri^ d'affection, which has bee; estimaJat 1000 Tj, for

lis '

K'^>«\«^'^^
**> ^^i^^ of the value established^ II

J.^1' r!^5r"'» *•>« ""O-"* to le» than the half required by the law

t

constitute lU^ri ^autre nu>iHi. Now. even admitting thU fact JfZ toth^«u...,i. ,^M.^.nh.,„n ,;^^;.;.:ai:i:"s.;:ir:;:z::;

Cb*pl«aa
and
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196 COUIlTf OF QUEEN'S BENCH, 186

Cbaptoaa
•lid

' Dablaii. ml. 1 f
° P;'°'""?t ^' " ''- "-» I'«"-r in hi, TnutiJe Vente, No37Jdoc« Lola Ufavouraby to tho purchaser 08 wollaa to the vondor in»„

tho pnnc.,,10 that cqualiijr i, the Bubstanco of con.n.utativo controcta' ,»Sinclude that of Halo. Notwithstanding the hi«h authority of Pothicr ^clur^

rATt? 'i' .'""""r fT''^'''^
"«"'"«* *•'» P"™''"«"5^h«tjur .prudencewas settled there by tho larrH of lUth July, 1G75, 1 Jour. ,lu I'ulaU 168^subsequently conflnned in irincipla by that of 29th April, 17C0. There woro

trirr T'
'"

'''.' ;"1 '''' "'•"' '"^"'^ ^'«'«"'- -'"• '^'»- "•»"-- f" y

Z^r ^ *"'°^^-^-^' P"'-°'"'«« »"'! Bulo tho Kcnend rule is that bothyendor and purchaser are ,L,Ilowod to ,e mrprendre I'un et Vautr,; that is toniato the best bargain thdy .nay, the seller to get as much, thi, purchaser topay as utle as possible, and therefore as a general rule restitution was allowed
to n.uhcr. Tho rule was afterwards relaxed in favour of tho vendor, upon
the presumption that his sale for less than the half value was of neccssitv a
presumption which could not attach to a purehascr who is not compelled to
purchase, aXd only acquires from motives ofspeculation or self interest to increase
his wealth, or from reasons particular to himself such as tho locality of tho
property, its convenient situation forhii^seif, forming in the purchaser's mind
un prix iVaffcction qui n'a point de homes ni de rigk certaine, wherefore
restitution was not allowed to purchasers. It was also shown that tho rule of
correlutivcs was frequent^ false, pkrum^iue dUj>ar diversaque ratio t,t

"

and that Dumouhn had finally supported the rule against tho purchaser and
that U was so treated by Moraac, &e. Tho saihe rule is explained in
Jcrriiro I)^ct. dc droit Vo. Umn, who cites several other authorities in
addition to tho above. Suoh being tho jurispridonee of Franco, it has also been
so held by decisions, at liust at Montreal in the case of Champa-ny and
^haneuf, the Court compokd of Judges Holland, Gale and Day by their
judgment of 20th April, \st, dismissed the plaintiflTs action which was in everv
respect similar to this, &c.

'

The code, has placed tho light of rosci^ion upon t^ only propar or reason-
able ground that could cxi.t i„ such ca^es,: namely fraud upon tho purchaser
Iho price of tho property at any tiiue would bo a very uncertain indication of'
proot, and in this country csjleeially where real property changes hands like u ,

marketable commodity, and i|s price is subject to rapid and almost momentary
fluctuations, the price, as a clitcrion, would bo unjust. Under all the dircum-
stancoa ot the case tho appeal jmust bo rejected.

Action renvoyde.
Jt:tt6 & Archambauh, avoiats dc rAppelant.

'

Moraiu Ouimet d: Chfiplait, avocits do I'lntimd. -

\
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SUPERIOR COURT, 1869.

MONTREAL, SOth APRIL, 1869.
•

;

Coram BlAODRT, A. J.

No. 3201.

Morlandet al. vs. Torrance.

Evidence in rebuttal.

X

'S»

*%

\t

I

IUtD:-Tb.fj^ld^n^.ddaoedby plalntim In rebulUltendlng mewl, to •tr.n.tb.n .nd c„-«™.tbdr orlglniU cue !• Ia.dmi..lbl« .nd will be ,^eot*d.
•"•"«"»« wd epnflrm

This woj an action against a «hip owner to recover tho'sum of 1900 fordamage alleged to have been caused to a quantity of iron belonging to' plaintiff,
through uuUper stowage, while on the voyage from Liverpool to Montreal, ^he
Oneida sa.led .from Liverpool in March, 1«68, with a general cargo, consist-

ing .n groai part of iron and aoda. The i«>n was in three lots, consigned to three
different cdnsignces, ofwhom the plaintiffs wcreone. The noda consisted ofthe kindsknown asfeoda ash, sal soda, bi-carbonate of soda, and caustic soda- the three

> first bcin^ packed m casks and kegs, and the last in iron drums. The iron
being th^ heaviest article, was placed lowest in the hold,^the plaintiffs' lot
being underneath, and the two other lots immediately above. On the uppet lot
of iron, fasks and kegs of soda and crates of earthenware were .towed Onunloading the veswl, the cargo wa^ found to be in good order until the plaintiff.,
lot was jeached, 4 part of which was found to be in a damaged condition A
behalf fcf the plaintiffs by Messrs. Ireland and Bellhou*., and on behalf of
the defendant by the Harbour Master and Dr. Edwards, chemist. The
report /made by the Port Warden, and concurred in by the Harbor Masterand l>]f- Edwards, stated that " after close examination we found the car«, well

^

stowtd and dunnaged, and that the damage doniTto the iron has been caused
by silt water, the presence of sal soda in our opinion not adding .Anything to" the Injury of said iron."

o j 6 *"

Thi plaintiffs not being satisfied with this result, on the 2nd September
following, instituted the present action. The principal allegation of their declara-
tion Was that '« the defendant did not safely carry and convey the said iron in

anfl on board of the said ship, but so negligently and imprope/ly stowed the
saie that a large quantity^of carbonate of wda or other similar chemical sub-
stince came in contact with said iron and corroded, crusted and damaged the
Mfid iron and rendered the same unmerchantable the whole through the

- fjult and negligence of the defendant, his agents and servantB, and not by the

T"/!m.
*",?'."'''"'*' *'^*^* "* "'^ navigation referred to and excepted in the

Bid bill of lading." ., r

To this the defendant pleaded in substance that the damage/feomplained of wa.
eafused by salt water forced into the vessel by stress of w^thyduring the voyage •

tHat the cargo was^ell and properly stowed and all nectary care andprecanl
^ions taken, but that carbonate of soda or Ba^6oda "/as to a slight extent

dissolved by said salt water, and to som^ extent disj^bloured portions of said

AUQUST, Vol.. 13.

SI

<-, .

\:.

\'



^'~ ^ ^-^ "^ 1 m^jf^y

108 SUPERIOR COURT, 1869.
'#*

Me

'•iron, but nothing wu Uierebj added to the injury ooouioncd to tho nid Iron
"by uid salt water, and the ult water forced Into the said voaacl by tho atrcaa
** of weather was tho cause, and the nolo onuso of tho damago thereto, being a oa

"

"within the aforesaid exception so coiiUinod in the wtid bill of lading."
The plaintiffs having cxuuiined a number of witnesses olomid their Enqu

without reserve. Tho defendant also examined witnossds in support of his dofen._.
After closing of defendant's Enqu,Ue, the plaintiffs brought up two witirosMs
in rebuttal named Manson and Harte. Tho following objection wot takcti to
their evidence :

" The defendant objects to all evidence tending to prove damage to plaintiffs
"iron from soda, or tending to prove a property or effect of soda to damage iron
" in any manner whatever, or to depreciate iU value, inatmiwfa as such evidence
"is not legally admissible as evidence in rebuttal in thisvoause, and iDasmuoh

"

" as plaintiffs have alroody adduced evidence in support of their pwtensions on *
"these points in their i:»y««/t-rn.ohicf, and clo«)d their ^uiie without
*' reserve." V

Lunn, for tho defendant, now moved that the objections taken at Enguile
he muiutaincd, and that the evidence of Mansoo and Harte be rejected. The
plaintiffs' action was bosed on the allegation that soda was tho cause of damage,
tod that the soda came in oSitaot with the iron through improper stowage.
The defendant on his part denied tho plaintiffs' allegations in regard
to soda and bad stowage, and alleged that salt water was the cause
of damage. As regards the guestion of soda, therefor^ the defence was
purely negative, while as regards that of salt water, it w«* affirmative. It
wasueocssary Att tho plaintiffs, in order to mpport theirWion,,lp shew that
sodA was the veil cause of damage, for this formed th^.ver^^istiij^buud of
their claim

;
and todo Jhis, it was of course neoeasSry to lli^^^t soda had the -

power of damaging iron. On both these points (which oanilt indeed well \»
separated, as the one is implied in the.othei), evidence had been adduced. CiC.
Snowdon said ; " The damage was in my opinion done by the prfcsenotf of soda "

—"My opinion is that the soda or other chemical would attfiict sufficient
"moisture from the atmosphere to cause it to corrode the \tbn " h W
Ireland said :-•' Tho damage to the iron in question was :iii my opinion
"caused mainly by the damp air in the vessel and the soda i^ixing with it

)*' which causes injury to all descriptions of iron." - M
Other citations might be' made to the same effect; in fact iilmost all the \

evidence adduced on behalf of the plaintiffs, with tho exception.of that of Mr '

.,
Bellhouse, had Ibr its object to show that no salt water had touoM the iron and

^
that the damage was entirely caused by soda, and thiit soda tbw^rfi n^essarily
possessed the power of producing the rust or corrosion by whibh the Iron was
affected. .- • ,

'
^ ^ 4 ^

The evidence adduced on the part of the defendant was designed to mM tI'M
plaintiffi,' casoas proved, and also to support the allegations of the defence^ly»F

^ therefore, like thrffplea, partly negative and partly affirmative :-^that is- the'^
witnesses state, Ist, that the damage was in their opinion caused by salt water. 2nd
4hat the soda found on parts of the iron did not add to the damage ; and in

\
--,
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in ohoml-lr, ...U wrifled hy experiment that ^, doo. not po«.«i tho nZrtv
of ru.t.ng or oorroding iron. Thdr ovMenoe iVmboroua^h.t ol hZ o

rii '"u
'

, r ""' "'?'" *"• -ulU^f their own pLlo.1 cp^rl

li fh r T T'""'**"-
I* ""'»>«««'"' from the foregoing .tate-

a.en tb. on th, qu-tion of «,d. u . eau«, of damage tho evldon^of dofon-dan .wita^.,i.„crel, oounter-ovldanoe
; on ^tho question of .ak water, ittend, to e.t.bl.Hh a new or affirmative faet. Thia affirmative evidene« mighthavo been properly answered by ovidcnoe in rebuttiri tending to prove that Jtwater had not the property of ruating or eorro-ing iron, if suebp-^fl^^^^^^

We
;
but no evidence can be adduced in rebuttal to prove that Jd. wa. thelae

aI .^'"T'-*,** •^•"P'J' «» 'dJ to and strengthen the proof alreadvmade by pl«.„t.ff. in their i^«,.„r.in.,hief. It would be manifeatly unflto
the de endan who had cloae,! his caae believing he had adduced .uLent evtdenco to meet the plaintiffs' case ag proved.

moby adduced by the defendant, thi. ia not the ground on which the que-tion
can be a|gu«d The allegation on which their action «.ta is that «Hh coming

UnZr T T '™"'.f""«'»
i^-P-l-' -^""ge. wa- ti.e cau«. of dlag'Unesa therefore, hey could prove thi. allegation, their action must fail ; but howcould th^ prove ,t without shewing that «,da had the power of damaging Z•ron .n the manner described? This surely, ia too self^vident a propoait^n to re-quire any argument.

*^ i^«m«u «i rc-

On what ground, then, can they claim tho right of proving gver again their

-:^**a''«^ra M4,HHto haf bee^^ examined during the plaintiffs' EHaufii. in

of shewing by practical as well a, scieirtific testimony the errors andTis^statf»ents into which they had fallen
; but by keeping them back until the deZda:

"

J-^yue e was cbsed, it was probably hoped that their crude theories would "aito overthrow the best-established facts of science and the surest results of expt

908.-" In all cas^ after the speech ,,„d evidence of the defendant's councT

anv^arrof\hedf
""""'

T""'
""' "*^ produce evidence to dis^any part of the defence set up by the defendant, but not evidence merelv tn" strengthen or confirm the plaintir- original case"

^

^e rule of the French law is the same, allowance being made for the differenceof procedure. Under the.r system all the facts to be proved on each side Zt '

be defined or «r..W«^.rf beforehand, and allowed by the judge, and noevidltcan be adduced in proof of any other facU, unless they arc ^.'j^Ve fa^r Th"the defendant wUI be allowed by . cSntre-EngueU to prove facts, not p eviouskarticulate .tending to contradict or drsprove .ho plaintiff's case, but he wTSntIH, allowed to prove any new affirmatUe fa^t^ So the plaintii is entlJId t^a
. :

'- -- '.
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tontrt-EnqMUe to contradiot or r«but th« affirmntivt tvidenoa dJuood on th«
ptrt of the derflodiDt, but not to contradict tlia merely nrgaiivt avidencr adduceJ

s to diaprbve or ouutradiot th« pUintiff'N owu proof. (HouHin, I'roced. iiv. p. 222
No. 25»J, Bimnitr, Frtuv,,, torn. 1 p. 331 im /f«f .) The Court «iU ««, on read-
iBK the depoiitiona of Mauwu uud flurto, tlmt thoir ovidono« tcnda lueroly to
coutradi* tbe ntgatict f«ot profod by tb« defcBdant that aoda haa nut the \wmtx
of ruating or oorrodinK iron. Th« oonvorao or ajfirmaUve of thi« fuot it was
ioouiub«nt on the plaintiff* to have provod, if tuoli proof were powible, in thoir
EuqutUia-tAM, To adduoo evidence of tbia kind now would bo aiutply to
" atringtheo apd oonfinu ibijir bx\^iw\ oaec." It i. aubuiittod thot on no prin-
oiplo of law or of Juati^o nud fairnoaa between th« purtiea oun auoh ovidoncu be
connidorod adniiitaible ut thia ittu^o of thp oime.^

Hoif, contra, cooUudud thut aoiontiao evidence from the moutha of profewwdly
Bcieqtifio lucn bad been brought into the record by the diifondant for the first

Ume. Plaintiffii eould not poaaibly have foreaeen that defendant ia« go1%( to
adduce Buch evidence, and, until adduced, it would huve been manifutly\Wui^
to combat n shadow by drugging acieniific m. u into their caae to disprove aaaer
tions and opinions not yet uttered. That it waa (juile^eonipctent for plaintiffs to
rebut or opotradiqt tbe evidence of these soientifio men, dofendanfa witnesaca, by
proving tlirough oth^ men of science that defrinadht/'s witneasea were in faet'not
etptrit at all, tbe opiUions exprcsacd by them as to the propertiee of Boda being
totally erroneous

;
thaUtWs strong expression of opinion moreover was affirmative

evidence, and as such could be rebutted.

Lunn:\a reply, aaid plaintiffs wore fully aware that t^ciontific ovidouce would
be alduced in the case, for Dr. Edwards attended the svrvoy, as a chemist^ for
the purpose of giving his opinion as to the causu of damage and signed the
report. The opinion then arrived at by him was that the damage was caused
by suit water, and thut the Sbda had no effect in increasing the damage. The
plaintiffi' pretension wa.s that tho damage was caused by soda, and it was there-
fore absolutely incumbent^, on them to prove that soda hud the power of rusting or
corroding iron. They bu!^ in fact endeavoured to do so by bringing up w wit-
nesses, hardware merchant^ who knew iiolhiiig nbo'ut chemistry, or the 6fect of
liJllKon iron; ^he-q««8Uah,wM.,QH«io,bo,detormined not by.ignorant men, but
by men possessing a knowledge of the subject on" "wlbTa'^hef^mftf
The evidence of«cientific witnesses, therefore, was most proper to be adduced, and

'

under the circumstances of the joase could hardly bo dispensed with. If the
plaintiffs could'huve found any scientific man prepared to support their preten-
sions and to endorse the statements made by their witpftsscs, he ought to have
been forthcoming at the proper time ; but to bring forward as witnesses in
rebuttal two met, like Manson and llarto, mere druggists and tradesmen, not

I chemists, is an attempt to embarrass and mislead tho judgment of the court,
•nd to throw an 'air of uneertaint;? obout t4ie ouse by tlie number and variety of
opinions expressed. / '

> ,

As to the distinction between negative and .^rnwtive facts, it is well pointed
out la tlfo French authorities already cittid. ,The defendant denies that the
iron was corroded or damaged by soda, amWn sn<»port of hia denial lie proves

. (

S-
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that Mxit (io«t not h»T« th« ••(r.'ot of oorrodroR or dtnaginff iroo.-whtt b«tt«r
«iamplo could b« given of > n«K,,ilv8 f^ot, or n«)r«iiif« «vidcno« thin thia ? >

BiAiioiiT,A.J.,l«r*nderin^jiidgmont,a.id— Ihtv««i«niinad th«plMulinga
•nd •* d«nM in thia oaao, and am of opinion that th« •viJeno« of Manaon an</
Hurt* i« inadiiiiMiblcaaflTi.l«noo in robutui; it nmroly t«nda to atrahgthcnand
oonflrni tli« evidunoe already adduood by tho plaintiflb in their Kngutte-ia.
<jhief.

'

....... ' Motion granted and otidonoe rejected.
M/rAi«, Morn$ A Rutt, for plnintif*.

CroM ,(• /.linn, for defendant.

(A. II. L.)

Hnrlantl

MONTKRAL 3fl AVRIL I8M.

Coram MoNDKLET, J.

No. 1444.

Ginifr vn. Wootlmnn et al.

Joai.-gu. plu.l,u« d^bltoun eon.|.mi.o. *. payrr .llv.rM. «>«»*. d«- droUr. Indlflduollonwiit
p»or iiommiffm (uiit tfuw d« payer «olldalr«ni«Dt Im tttkk da I'aotlon.

Le jugoment rendu en ce<to oauae aur uno action ex delicto pour $2 000
coudamna Iuq dee d«5fende^r^ Woodman A payer au demandeur £8 et lea
frais conjointeroent et solidaireiuent avoo I'autre ddfondeur Hainault, et con-
danina oe dernier 4 payer au dciuandeur 14,472.66 de dommagea et lea fraia
•onjointemcnt et aolidairemont avcc le d^fondcur Woodman.
i* jugoment est motiv6 aur co point, comme suit

:

^^

Knfln, la Cbur condamno Icn d^fendeura t\ poyer au demandeur conjoint-e-
" ment et aolidairement tous lo8 d<ipeaa qu'ils ont ocoaaionn^s par leura mauvaiaea
" defenses et ezoeptipna,"

Doutre <{• Doutre, pour le demandeur.
^' «(• W. Robertton, pour Woodman.
Lehlnnc <t Cauidy, pour Ilainaulr.

(L. B. L.)

Jugement pour le demandeur.

EN REVISION.

MONTREAL 20 JANVIER 18G».

Coram Mondilkt, J., Bkrtiielot, J., et Beacdht, A. J.

No. J0J9.

Hon. C. Wilmn n. CyriUe Leblanc, et Charle, Ltbtanc, it-qmlUi,

rt 1 ..
Oppotant.

i rormuler une oppo*IUoo afin d annuler.te niiie dun immeuble •ubtHta*.
ha jugement de la Cour Sup<5rieure rendu le 30 octobre 1868, a d(6olard bien

fondle roppoeitionfaiteparle curateur A lo Bubetitution d'un immeuble aaiai
tax le ddfendeur.

Je«a:-
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M Cwr, .pri. iftilf e«lendu ro^MMt #t l« dc.n..n.l«ur oontMlanI n,r

• f^«»/PP0-nt * l'«W.«tr, do llr«f d.. A'un /-artW rf, /fo«,-.,< ./. rJ!ru

^
«mW <!• Mitt Cour cootiN* It drffond«ur to ccUt mom, It tiogi d<«c«n.brt nili

°i*^jf
*"""•' "f^' •• '<** •' oont6^*tioii H'MU par Icdit durarndtor,

-#*<!Br mm'^ U prot*durt, pii\oM prodmv!*** ot nur It tout «foir MlHt^t*.

^

" eoui»d<(r*nt .|tt',oi termo, Ju tttUmtnt mlonnol dt f«uo JuUo*(;.rridr«
"

'•lort ftuTt d« ftu FrMfoii mn.no, rt«u dov.nt llooUtt mni oonlVArt'
nottlrct I. fiDgt .ofkt mil huit (lent M>i»iitt tt troi-, oonflrmd par an oodUd t du douio dlcombro nil huit otnt ..oii.nt* otoinq, fuit par dovant M.ttr*
LiKhlhM «t ton oonfVdrc, oottirot, l« dit Oyi;illo LobUnt, U d.5for,dour, Dent-

" qut l<<K«t«lri. univorwl eo unufruit dtt bicnt moublm ct inioiaublci d^Uinkk
" ptr M n^rt la dito Julio (7arri«r« low d« aon d«W*H ;

'•

GoMid4raal par ooai4<<|utnt, qut It dit Cjrrillo I.oblano nVitpaa, ttlon de
•• li aaiiit nat«^ Mttt oauae dt limuivublect d6|K)ndano<M dontil tat qutation,
" n'^tait poa propri<ttairt d'ittlui, tt qut la aaiaio quitu u^t4 fliiu par It dtman
" diur,catnullt ;"

'' Cottt Cour, aana auountmtDt ddcidtraiir la qualitd amuutfo par roppoaaat
|- djin. wn oppoaition, ddclaro bien fond^ la dilt oppoaltioo, tn auUnt qut lii

"due aaiaittat nallt
; EtadjuKcant qut la oontciitation quo Icdcmandour a fUt*

" dt la dit* oppoaition, cat nml fondle, la dilt oonlcntnlion c»l d6boul<^o."
" En oooatqntnot, la Cour d^iolare nullt la dito aaiaio, tn dunno uiuio-ltT^o *

'• I'oppMant, ot condHnint It demandour oflate«t|nt i totia Its ddpot^o."
Lo duuinodtur tuukit tn r<5vi»iion laquonlOMuivanto :

Lt curateur, la aubaVtUtion n'dlunt paa ofivurto poul-il owpMwr la vonto d'uo
imincublo aubatitud?

I

''[-
'

'

La queation a'oat prLnttfo dtna doui cmncn h la Coiir 8up<!riouro, tt a 4U
r<f»oluodan« In n<$gati»|. L'unisd'cll.* (The Truat and Loan ft Vadobouooour)
c»t rapportdt au voluint 4 du L.C. Jurist, pogt 368. L'autro n'u paa 6l6 rappor-
t^c. Ellt a dtd jug«5t 6n 1859 par lea UonorubloH Jugca Day, Smith ct Mondolot
cntr« le Truiit aud Loan ft Chorrior.

|

LMonnunco jlo 1747 qui pourtbit k la nomination du curutour A uno aubsti-
tutioSfftpscigne k I'articlo 6, quelles aoDtaoa attributiona tt t'dtoodue do aoa
pouvoirB.

" En caa que lo premier subHtitud soit aouaJBuisaanco pnlernoUo d
" oil cllo a lieu, ct quo Ic ^ore »oit chnrg<5 d^tatitution onvora I

** nomm<5 un tuteur ou curatour a roffet du dit invontairo; ot i„ ^^..,....„.
" subftitud 4'eHt pan encore n(?, il sera nommd un curatour &la aubstitution qui
" asaiWqrft au dit invehtairo."

LVtS
II y est

grovd. II'

pcuvont fltr

S'il en 6i

dnna I'udmit!

I?w °°'"- ^'°<'" ^'''' "'<="* <!"« '* reproduction de Tordonnanoo.
'

K*®^*^ " ° ^" "* simple droit de Hurvoill^nco aur lea actos du
'"' ^K», pa^Jogo ct autrcB actcs oA lea droita des appolda

MUX du grove,

V'j^
'
°*

'•""^P'^f'^^*"*'"
'"it un personnigo iniJiBponsable

^3 bieoH HuMtituiJs, pourquoi la loi I'aurait-ollo exempts

^

T
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I, ludU i(u dil* •« fliil (|«« loi
<1« U /brmnlilA da t«nNiiK(atr«in«ot il« w
imp^ritUM pour U tulrlk 7

«oo inlamnUon .l.n. |« wdUdr« b{«.ni||Milllfc'n« f^i m »ue«ne m«,.l6ro
4(re offoolif* »ui appoM*. Ou U .ub«iiiuii.,ii . iHenregUer^oo.. die r.^ r. ,».
Mi. lhM\, pr«aiior m., I». .pp*!^. lili Mbill|g||B, I. ttcmi\]»nt toujouH
nonolwt«nt toutea !.•• i.li<<n.ti..n» du Rfflv* ; .i «||« „•, pa, 4^^ oor^gUinte, U M
pr<.t^««onl en o« oa» In bonno fol doa liwa, ri«n n'cm\^hfn .,ua la Tent*. miU
Umm,\ liinotttraduaappeU-, at la pri^««noedu ouraUur dojhiuc poioiwaeUorcr
Ivu

f

^^ <,_l^
• 3, p. 410, MeaM, rioa ourattillaii, p. ft22, fl25.

/of^nTf ta I. a outorf»<a »uivanlo« : O.ida .Ci»ll, art. 080, rapport d<«
Ulifcura,' y«|. 2, p. lOfl A I'art. 218; Plpiau. Proo. Ci»lle' (fMrnTl*)"

lon,o Tp. ftOfl ^ p. m, (Jujof, TO. aub-titutiofi, p 84B,a.,r lea arte. 60 61

til' h T!'-
^^ '^'^'^'^\^'

'J**'
•» P- »-2 i TI«..»o4 D-^a«l|«., 8«fc.k

'2ftp. J'olhlor, Sub ; p. 541 at 643.

Co juRoniont fut port4 dijvant la Coi»r dc Kdviitinn 4 Montr4»|.
MoMUiLKT J.—The pl.iintifrconUjNtl..« tho oppomiionofCharloa lobJanoaub-

nilfa to iho Coort of !{ovi.w a judKinoi.t rondored the 30th October^ IflflS bj th«
S^iperior Court of Montroul, niointtlolngtheoppoaltlonnindo bj a curator' nt«iod
to n KubHtitmlon mti, nnvcru, to tho aolo ofon itnmombla alleged to be aubatitui«d-
At tho timo of tho hoarlng oftyj^nw before tho Superior C.urt, though th^ro waa
00 proof, it waa ndmiitud tfil^ho iuiuiovoublo aoiiod was the aave that

^hnd iHwnagivon to the defendant, Cyrillo Loblano, by the wHIof hia mother. By
thiiCwill thodcfondunt in inatitutod univomi logutairo, in uaulVuct.of tho teatatri*
and charged to coiijcy tho iiumovonble pro,)or^y,, forming part of the aucooiwion

'

totho ohlklrcn, iaaao ofhia marriage. The opporfant, Uharica Loblano, being :

o.^bod curator to tl.^i^iiiulioo non auvtrte, made an oppoaition aa aaoh
curator, and claimed thai tKo defendant being univor«al logatalre in uaufruol
the immovcablo in quoHtion ^uld not bo aold upon him. Tho judgment appealed
from appoara to proceed upodfiho aupnoaition that th<) defor|dant waa the pro-
prietor ot tho immovciblo in Ue»tion if which aeiiure had been made by the
plaintiff, aqd that, in eonaequeioo, tho aaid aciiure waa null. There appears to
boa triple error in thinjuOsment, flnit, thertflanolegnl proof that the immoveable
aeiied in this ooae ia a part of the property left by Julia Carriero.lihe mother of
«efV»i»nt

i «econd, that the subntitution not being open, the obpoaant had
neither right nor interest to aet up the opposition in question

; thi^, that the
defendant, by the will of hia mother, waaohrirged with the crrfanc* of tie plaintiff
by the very document adduced by the opposant in support of his oppoaiAioa,
Lejugcment do la Cour do R<«vision est motlv^ oomme suit

:

'

-"i* Cour Supdrieure, si^gennt & Montreal, pr^sentement en Cour de R^Tision
•yant entendii lea parties int^KM^s par lours avooats respectifs sur le jugement
rend« dans et par ]a Co«r Supdrieure du District de Montreal, le 30 ootobre
1868, ayant oi^min^ lo doasic* «t la procedure dans cctte cause, et ayant pleine-
tnent d«lib<5r< • con^^dArant qu'il n'y aaacuoe preuve juridiquc que I'immeuble
aaisi eu cette cause, soit un bicn proveaant de la substitution crWe'par leteata-

°!^^^''/T
•^°''*' ^*"'^'^'» P^wdud^feHdeur, en date du 20 aottt 1863,

f>|

t^

lao dosaiefT'

>r •
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; CohPid<<rant..que la dite subsUttttiOti n'^tjint pas ouvcrtc, I'opposant u'u aucuo
' droit ni int«<r6t^A formulei: In ptescjalc opposition

;

.Considitflpnnt qu'y e^l^il pretjyequ/ rinimcublc sai.si on cettc'cnuso, fit partic
He la substilutilib cre<5dpar le dit tcstajdiont, le dijfcndcur <5tant charge par Ic dit
testament qu'a produit ct invoqut? I'oppsant, dc la crtance dii doinandcur; cet
iiinucublo qui en «8tgrev«f, a pu valableiucnt coiuine il I'aet^, saisi-cn oetto ditc
oauHc; ' •, *f

- -

. ,
• '

.
' 1

Considi'rant, par consequent, qu'ily a niul ju-^o par le jugcnicnt don t est

appel, sovoir
: le jugemcnt dj dit 30 octobre 18GS, ccttc Cour casse, anuulle et

uiet au noiint lo dit jugemcnt,, et rondant cclui qu'aurait dQ rondrc la dite Cour
Sup<?rieure, d<Sbout« I'oppositipn du dit CJIurles Lcblanc, aveo d^pens, tant en.

la'dite Cour SupiJr'ieure qii'en la pr^sente Cour de RJvii-ioo. ' —

\

Loranger et Loranger, pour le deniandeur.
'

Judgment reversed.

i>(JMrrc f< Z>o«/rf/ pour I'opposant.

(P.R. L.)

^ COUR DE REVISION, 1869.
,

QUEBEC 6 MARS IfltiS.

Coram, MEaEDiTH, C. J., Stuart, J., TAScHgREAr, J.

N». 463. '

/

>- Beland vs. Dionne et al.
W

..... -- (^
JD«r—QaelecertifiMtil'enrcgiiitremeut.teritturlacopie dune obligation hypoth«e*ire, eonaenfle-

par Autbine Decloa, alias Decleau, mats inecrit aoui le nom d'AntoJne Dechfnt dant les-
lirrea du regiatrateur, n« pruTaudra pas k I'encouue d'ltn tk'n-d6tenteor, qui a acquis d'An-
toine Decloa a/<a« Decleau, tur lafoi dun certiflcat du ragktfateur attestant qu'auouoe
bypoth^vio n'eiiste fiur la terre de ce dernier, et qu'en eona<quenoe Paction hypoth«cair»
doit etre rMvoyte. . I

En Cour Ipfdrieure (Circuit de Trois Rivieres, 26 decembre 1868) ;

PoLETTE, J.—L'^ction est en declaration d'hypotb^que. Le demandeur
alleguci entr'autres ebosee, que par acte d'obligation pass^ devant Bazin et oon-
firdre, notair'ee, le 11 nbvembre 1861, Antoine Declos, aliai Ant«ine Decleau.
a connu lui devoir et^romiB lui payer en quatre termes annuels, &«omniencer
i la Toussaint de 1862, £25 avee int^rfit de buit pouf cent, et que pour surety

dupaiement, Declos a sp^cialement bypotb^qu^ une terre en la paroisae St.

fiamabe, de 6 arpents et 7 perches de front sur 20 arpento de profondeur
;

que,
cet acte a ete enregistr^ au Bureau d'Enregistrement de laZoivision d'Enregistre-
toent des Trois Rivieres, le 13 d^enibrc 1861

;
quep/r aote de ente pass*

devant Boucher et confrire, noUires, le 1 «o6t 1862, j^ d^fendeura on( acquis
n»oitie de la terre hypotb^u^e par I'acte d'obligation,/4t en sonten possession.

Les conclilsions sent ceiles de Taction en declarajicfti d'hypotbdque.

Les d^fendeurs opposent Jk cette demande plusieilrs exceptions, par lesquelles

ils plaident entr'autres choses

:

/
lo. Que de fait ils ont acquis I'lmmeuble au /ujSt duquel ils sont poarsuivis^

d'Antoine Declos par acte de vente du 1 ao^l862, pass^ devant B oucher
confrere, pour t300, dont t200 payees comjftant, et le teste plua tard, auivanb
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<^u'il appert on la quittinoe 6nale ct gdndrnle A eux ^onnde par Dccloii, le 29 juin
• 1863, dovant Sicard de Carufel et confri^re, notairea; que par I'acte de vente,

Decloaa ddolard I'fifiiniuble qu'il vendait, quittede loytcs dettcs et hypothdquefl ;

<iue ce acto et |a quittance ont 6t6 enrcgistrds au Bureau d'Enrcgiatrement
de In Division d'Enrc|i8trPincnt des Trois Riviiros, le 2 scptembre 1863;

^
2o. Quo longtemps apri^s, viz. vers le 13 Janvier 1865, )e demandeur pr6ten

dant auprds des ddfendeurs, avoir uno hypothdquo sur lour iminenble, oca
<lcrnier8 s'cn sont cnquis au Bureau d'Enregistrcment, ctontobtenu duregistra-
teur un certificnt faisant voir que le demandeur n'a pas I'hypothdque qu'il veut
fUire vuloir par son action

;

3o. Que fC\ lek dedandeur fl'est fait consentir I'aote d'obligation par Antoine
Dcclos, leur aulcur, co qu'cux (^fendeurs ignorent, cet aote n'a pas Hi enregistrd
corttre Antoine Declos mais bicn centre un nommd Antoine Dechfine, et quece
document est entr<S dans I'lndex du Bureau d'Enregistremcnt sous le nom
d'Antoine Dcohfine, et non sous celui d'Antoine Declos

;

4o. Que si toutefois cet acto ,d'obligation a 6t6 consenti par Antoine Deoloa
leur aute^r, ce qu'ils ignorent, le demandeur ne peut nujourd'hui en invoquer
I'enregistrement fait sous- un autre nom, k I'encontre de leurs droits, attendu
^u'il doit s'imputer ^ lui-m6me sa propre faute, et que cette fauto ne peut porter
•prejudice ik eux, d^fendeurs.

Ih oonclucnt au ddboutd de I'action.

La Cotkr n'a pas k s'occuper de la dernidre exception quicontient des conclu-
sions sp<Soiale8 ; les dcu*. premieres suffisepit pour la mettre en ^tat d'en venir 4
uno decision. 'f

<',;

Que dirons-nous du nom du dt'biteur entr^ en I'expedition de I'acte d'obliga-

tion produite par le demandeur et qui porte le certificat d'enregistrement ? lie

-demandeur dit qde o'est Declos (Declcau), les d^fendeurs disent que o'est

Declifine. S'il n'y a pas d'ortographe dans les noms d'hommes, du moins faut-il

dire qu'il se rencontre souvent de ces noma qui sont aussi des noms de choses,

et comae ily a uno ortographc dans oeux-ci; Ton peut croire qu'elle devraitdtre
observ^e dans uq nom d'homme qui se pronQnce de la mdme maniere. Ainsi,
dans le nom " Declos," la dernidre syllable ne devrait-«lle pas s'^rire " olos " et
n'est-clle pas 8um)Cj8^ s'ecrire comme le mot " clos" : espace de terre oultiv^eet
fermee de nmraULes, de haies, de fosses, etc. ? qui s'avisera de I'^ferire "oleau,"
i moins^er ce ne soit un nom bien connu pour s'ecrire ^insi ? mai« la preuve
^tablitle contraire, voir le t^moignage de M. Duval. C'est bierf •' Declos "que
le notbire a voulu forire comme debiteur en I'acte d'oblig«(ipn, mai» il I'eorit
" Decleau," aveo des lettres formees de jambages sans liasions, do maniere & fine
iire plutfit Dechgne que Decleau. C'est ainsi que I'a la le r^istuteu^, les deux
t^moins entendud par les defondcurs le lisent de mSme, et le t^moin entendu par
le demandeur en oontrepreuve, ne le lit pas autrement. La Cour elle-mSme, qui a
line asses longue habitude de lire dilKrentcs espdces d'^ritures, le lit oomme le

registrateur et les t^moins. Cette piioe est done loin de nous offrir la^Mrtitude
<qu'elle a 6t6 consentje par Antoine Declos.

Cm observations ijn'auraient pas rimportance qu'eiles ont, ai la rf^jatrateur

Belaiid
Tl.

Dkmn«.

#

lavajt entr6 dans sop tegistre le nom d'Antoine Declos, car alors les d^fendeurs

III

ll
"11

M
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Bclud
y*.

Dionna

fait est prouv6, lo. par un3? " 1'^' ""'^ »"*'' '^""^ «>» '°dcx. Ce

gation en question et qui porrrno
'
d^T "''"^"*' ^'^ ''"''''^ d'"l>''-

noD celui d-AntoiLe dX etl> n„, T ^'°'"""' *'°'""'« ^'^^'t^-' <=»

corroboretoutcela. Lorsqu'on lu! ill T !^'""'-°"««' ""'""'o t<5'aoin, qui
et Ics i„de, a„, non^sSpa ai ou^ v" ' ^''

'"'' !'^ "^'^'"^ "^'^ ««" ^-1
robligation .„se„.e parrS ilr/piet^Sr

'S

^'

-n'^"^''''iren, notaires, il r<;pond Dositivompn* '
'^''''""* ^ '*'" ^t con-

gi«tree. II dl't eneoTqVe i'«S „uiM ' T"
"'^"^ •'"'«''*'°" "'" P"" ''^ «"-

par Antoine Dccla^ae,£ « fi l^;'
'"'.^^ ."-/'« -tune obligation consentie

DeebSne et contre lui
; que'ort^!Jh "".^

T"'""'"^
'^ "'^"^ '^'^»'--

rlusieurs de ce con.,J ou o'^'^^eel^Tv Kl"'"'
^' " " "^ «°'^°-'^^

parties au, actcsldoivent fitre mentionnlL '""""".'''r'^"*
^
q«e Ics noma dcs

aux noms," ee q^'il a toujour! ?Jt 2 ?" "'''''• '»"'"" "PP«"« " -d««

principL,^::;: r^^^^^^^^^ :" ':
"«- '^« •^^^-'^e-. «- son no»

vis-A-vis des d<?feJdeur:;.irfaf:ifde"r" r""'''"
''''^'"*''^"^ "•^""-^^

d^^nte et fait enr^gistrer,
1 ngteCavanUalf '

7""' ''" ""* ^^^^ '« P'^
de quittance? ° P""'^"*

' ""''O". 'eurs actes d'acquisition et

Repondons de suite que I'aote 27 •>« v
une disposition ddclaralire qui, pr£' avTc Tsfrf"' ^'"^ "^ ^^^=""«°'

Sfatuts Refondus du B. C decide r„,r ^ ' ^ '" ''"• ^2. «»?• 37 des

Cette sec. 7 de I'acte 27 28 Vic canToJr'"""
"^""^ ^' ''''' ^' '"» -"^"t^-

de commission dans rJnrt'J ei^^ au 'lo li'

^^^ °""* ^"•^«'' *^'-'-- -
affecter la validity de I'Jr^l^T'T ,? """"" ""**' "°" "« ««" ««"««

o« dans le certificat du registr t^ur ^^'sl d 7 ""
.T""""' ' '^•«'«'

B. C, dit que le sommai^d'une oblig^tb! £ti' "^ ?' ""P" ^'^'' ^- «'
quality ducrdancier et Ju dibit^TnlZ

""^'^^^

formalite substantielle l-enrerit^lenf du nnm^ a^-
'" '"' P""^"' ~""»^

".S-denullit. ''-registreSntTu eleconLl f"^"'' o
'"P'" P«' '^

que c'est le seul, lunique moven deZ """'"'"' ^"" P""" Pourquoi ? parce

crees. ^ "'*'^*'* "^^ '*"'"'*"•
P"*>''<'"6 aux hjpoth^ques qu'il a

pas de cadastre pour y fairietZZJ ^^^^^^'' P"°« 1»« "oaa nW
cadastre, la difficuli^ d/fai'ZneLl^ T u

"^''^'*«' •"«»«' «'"
-" "vait ud

WedansracJatlS^r:"^^^^^^^^^^^
^^^ndeurs, sont di^re^es. Cltr^J^J^Ti^t'^rT! >
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omme Ton peat

' rcgiHtrateur a

cucDt tjana'tioo

son index. Ce
365, par Icquel

Bureau oontr&

«r lui ccrtiflde

le I'uotc d'obli-

le debitour, ct

e tdmoiD, qui

ic son Bureau

iveuibre 1861,

Bizin et con-

ipaH^t^enre-

tion coDscntie

'^in d'wA^ntoinc

I a enrdgistr^^

lea noma dcs

)pelle "index

loi le veut, se

8ur son nom
^ufi rdclam^e

payd le prix

cquisition et

« 7e scotioD,

cap. 37 des

la nullity,

'omission ou
i Sera ocns^

3ur quelque

i r^istrer

TdesS. R.

lomioiles et

crit comme-

Ppe par 14

uoi ? parce

ucs qu'il a

neuble que
as n'avona

' avail UD

^signatioo

vente aux
' une torrfe '__

*' sine et situiSe en la poroisse St. Bamab<S, oonoossion de Castownet oontenant,'

" etc." Duns I'liote de rente : " La juste moitid oot^ nord da oertain lot de

" terre conna et d^-iign^ oomme le lo tNn. six, duns le cinquidmo rang du town-

" ship deCaxton, etc." D.ins Tacta d'obligation :
" Joignant d'un c6t6 au nord-

" est & Olivier Deohfine, (ou Dcoleau) et d'uutrecot^ au sad k Le.mdre Guilmette

" Ms, aveo la maison, grange, Stable «t autres d^pendanoes dessus oonstruites."
^

Duns I'licte de vente :
" aa sad a I'uutre moit4 du dit lot d. Charles Pratte, au

' nord au vendeur (Antoine Declos.)

"

\

Mais, o'est au mojen du nom du debiteur que Ton peat pbtenir le rdsultat

d<^Hir^, et o'est pour fuire fuire les rechcrches en indignant le nom, quo la loi

oblige les registrateurs i, tenirj^n index des noms,—S. R. B. 0., cap. 37, sec. 61 :

"Si on a bien compris ce m^oanismo do la publicitd, on a pa voir qu'il est

" organise non point sur la designation indivldnelle ou cadustrale des immcablcs

" eux-m6mc8, mais sur les noms, pr^noms et domicile des propri^taires. Les

" conscrvatears n'ont point, eneffet, de tables alphabetiques dcs divers biens '

ji^jituds dans leurs bureaux, avec annotations des actos dont ils^nt pu Strel'objot

•^*©a des charges hypothecaires qui les grevent. On a, il est vrai, et 4 plasiour»

.f'
^^jKHjues, propose de rattacher le cadastre aux conservations hypoth^aires, rooi»

;'**" rimperfection de I'utlas cadastral n'a point permis de tenter cetto innovation..

" Ce n'est done point par I'immouble qu'il est donn^ de d&ouvrir les mutations

"qui s'y rapportont et le bilan de ses charges hypoth<5eaires ; on no pent sercn-

" scigner & cct 4gar(l qu'en d^signant an conservatour les noma des personnes

" qui en ont eu la propriefe. II serait impossible, dit M. Ducruet, de verifier

" avec une parfaite exactiude la situation hypoth&aire d'un tel immeuble, saoa.

" y.joindre les noma de tous ceux qui Tontposs^J^. En soriimc, \es proprUtaire»

" et non les blens, otat dcs comptes ouvel;ts au Bureau des Hypotheques.....'..*'

ler Mourlon, de la Transcription, p. 429, No, 210. -"

'

v
" Lorsqu'on demande au conservateur un certiGcat de tr anscription relatif &

'telle ou k telle propri^te, oe n'est pas rimmcuble qu'il faut designer au^
" recherches du pr^pos^, mais \e propriitaire de cet immeuble ; et si Ton veutun

" ^tat general des tiranscriptions dont qe m6me immeuble a 6i4 robjet il faut

" indiquer, en remontant la ohaine des mutations, ohacun des propriitaires qui

" I'ont successivement possede. J'ai dit, en effet, supra No. 886, qu'il n'existe

" pas dans le bureau de la conservation des hypoth^ques, en France, comme cela

"est pratiqu4 en Allemagne, et comme cela a 4te 4tabli plus r&emment 4

"Geneve, de rcgistres ouverts aux immeubles, et sur lesquels soient port^s lea

" transcriptions se r6f4rant i. cos immeubles. Les Tables ou Repertoires de oes

" ri^istres, (ce qu'on appelle ioi " index aux noms") ne sont pas, non plus^

" dresses par nature et designation d'immeublea, mais par noma de propriitaires**"

2e Flandin, de la Transcription, pp. 449, 450, No. 1303. i ^ • '

"Quatre conditions sont done absolument indispensables pour qu'elle (f»

" transcription) soit conforme 4 son objet et remplisse le but dans Icq lel elle a

" 6t^ cr^e ; il faut : lo qu'elle soit effeotufe au Bureau de la situation des biena

" d^signes dans I'acte qu'elle doit rendre public ; 2o qu'ella oontienne des ^uon-

" ciations propres i. les distinguer de tout autre bion ; 3o qu'elle dinigne indioi-

" dweU^nent le. propriit tire qui en adUpO!^; 4o enfin. qu'elle indique la natora

rfttwB
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1 Mou>f;|C pp 476, 476, No. 257. 269, voir „u.si p. 477, No ofio

-n!: ;^:'i^r ^/::^tv'" r^''-'^^' "- -'^- ••^-

"doliled dZ 7,3^^^^^^^^ dc,«„...pr,„et
" . ^tnblio«, oW une d e 1^^^^^^^^^ '" '"'. '^^ ,^«. '"«'- '- ''''"nalitd. .u'ellc

" re«^me„;. U d^bi^ur J ,'Zi ' ""t;*- "
'"" "" "^^'''^ '^ P'"' ''«-

" co-servoteur ne puisne en «„!!. « x '^" ""' '"''""^™ «' P"**"'^* ^"0 '«

.
-1- 3. pp. 72, 73, 76, U S^:^o^tl '"'''''' " "^''"^^^-''

" M. TarriWe e^ du mfiuie avi8 /

*• qui] ,.7 en a que troia —H-.Kn/i Tj •
'" '"' ^ ^* "1800 dit

• .ur tel fond, de' ..,„Cp^ l'.',^S "" '^P""*;""j" .h.rge, p.»...

" " fond, n'e.t p„ «|.f .„r "2.7 pll TF"^"' " '"""^ » "roir. ,«,

" 1. prcmieren hjpoUiiou. ,1m. ^^ »«'»«, il «e pere»»l, q„'i| ^r. •

Tr«plongd.I.T,..«rip,i,.pp23„23,
jj^ jj^

'
'^

^,

/'



COUR fijB REVISION, 1860.

;#•

^
" I'lnfeotent; mais il peut ausai kin oritiqu^ et 6w\\A, 4 cause dcs d<$rcotuoHit^i)

" de la transcription m^me.
" Nous diHODs de mdme quo la transcription d^^fcctuouse ne sera'milie qUe si

" I'omission est do nature ill nuiro ii quelqu'un ; et Taction en nu)lit^ uo sera

" ouverte qu'& ccux dont I'int^r^t a dl<S bless^ par ootto omission ou par oetta

" inexactitude. Ainsi, une erreur dans la diihjnation de la ptnonne du vendeur,

" si clle est telle que le vendeur ne soit pas reconnuUfable, entrainera la nullity

" de la transcription k r<$gard de ccux qui contractent avec lui, le crnyant

" encore propridtaire
"

Le d^bitctjr Diclot n'est certaiocment pas reconnaissable sous le nom de

Dechine.

" Est nulle, au regard des tiers postdrieurenient inscrits, I'inscription qui ne

" cdntient pas la d^nignation claire et precise des nom$ du ddbiteur.

ifit H^rvieu, t^rivii^ges et hjpotbdques, §3, p. 389."

Arret de Cuen, 21 fevrier 1846, Denis vs. L:iir Dubreuil, declarant nuUo

UQC inscription sur Jean fii^ptiste FranqoU Lauvet. tandis que Lauvet, sur le-

queraM tenu I'dtat d'ordre donnant lieu a la contestation, n'a que les-pr^noots

de Jean /iapiiste.

Journal du Palais, vol. 2, de 1847, pp. 489, 490.

Ces citations nous expliquent aussi clairement qu'il est possible de le desirer

et aveo un raisonnement sans r^pliquc, Ics omis!>ions, les errcuts'substantielleii

qui doivent donner lieu a la nullity d'une transcription ou d'unc inscription,

elles justifieraient pleinement, s'il en ^tait besoin, la sec. 7, de I'actft 27, 28 Vic.

cap. 40 qui u'excuse les erreurs d'omi&sion ou de cominiasion, que lorsqu'elles ne

portent pas sur quelque chose d'essentiel h enregistrer. Est-il quelque|chose de

plus essentiel, de plus n^cessaire & publier, k faire oonoattre, que le'nom d'ua

d^biteur, afin de poavoir s'assurer si son bien CBt grev^ de quelques' charges,

avant de troiter avec lui. Comment obticndrait-on ccttte connaissance, si on

n'avait pas son nom ?

On demande au registrateur, s'il y a d'enregistre a son Bureau, dea hypo-

thiques, des charges affectant Ics biens d'Antoine Deolos. Recherches faites, le

registrateur r^pond, non ; de fait, il n'y en a pas, II s'en rencontre bien sous le

nom d'Antoine DechSne ; mais, on n'y regarde pns, paroequ'il n'est pas question

de Pechl^, ni de ses biens,.#e n/%Bt pas avec lui qu'on veut traitcr, c'est aveo

Dcclos. L'on n'a pa» dii', I'on n'a pas pti reoonnattre Declos sous le nom de

DechSne.

S'il est fficheux pour le demandeur de se trouver priv^ d'une hypnthdque qu'il

croyait avoir, il serait souverainemcnt injuste de faire peser cette hypothdqne sur

les ddfendeurs qui ont acquis et payg de bonne foi Hn ,bien qu'ils croyaient libre

de charge, etqui I'^taitde fait, puisqu'il n'y a rien d'enregistrcr contrcoelui qui

le leur a vendu.

Le jugement fut motiv^ dans les termes suivants :
-^

La Cotur, etc. Consid^rant que I'acte d'obligation consentie par Antoine

Decleau au demandeur devant Mtre Basin et confrere notaircs, le onie de

novembre 1861, et surlequel Taction en cette eause est fond^, a 4ti enregistr<e

le treise de decembre de la mSme ann^e au Bureau d'Enregistrement de Tro&

•:i!l

I

/
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Rividre- H0U8 le nom d'AntoIno Dechine, au lic« d'etre «,us colui d'Antnin.

Ce iuLm«„» A^
lo oondamne aux ddpons d'icollo covers loa defeodeite jugomont a ^t^ confirm* on Revision.

"«'«.na(.i

iltew Z,. />^ttu//u'er», avocat du doniandeur.C A (?cnc«V, avooat du ddfcndeur
(Q.D.) "?;" •

\ '-
" COURjSUPElUEURE.

Eti Revision.

Mo'nTReJl 29 JANVIER 1869.

^•"•""t MoNDELET, J., et Bbaudry, A. J.

So. 949.

Suuvageau vs. Zanivierc. ' /

Lc 24 octobre 1867, 1'appclant fit ^.flaner de la Cour S„n^,! 1 ^
treul, un bref do Capia, confre an nomme W lUaJst T - , fr^lT ^'°-

co„.u.e domicile en la cittf de QudbTet ab« ^ Mon.
^?'"^"*'^«^# *« ^ref

.
je;^3 6s 2d, avco intdrfit sur ^SkT^'/ a ?

Moatrdal, pour uno sbmme de

.;." ,..« ^--rrc^^f;ri.*^rril^^r;rfd*^"

I^jugemeol de la Coor Sunriean rBcrtheW I % ~.j ^ J ...
«p.«»b„ ,868, . „.i„.... ,i. .ti°:^i\t ™;^".4r:',;'

^»

*•.
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COUR DE REVISION, 186».

*' CoDsidiraut que le premier pnicmont fult par le nomuid Willium St. Laurent.
rtsidant au vingt-eix ootobre niil huit coat soixanto ot sept, en la citd <le

^^

Montr^a
,
oil il avait son domicile et faisait affaires dcpuis !ongtcn.p8 aupara-

vant, de la 8omme de cent cinquanto piaHtrca ot soixante trciio centini,, au
diJfendeur en cetto cau.e, uo deacrdunciors du dit William St. Laurent.e«t
nul.et de Dul effet, vis-^vis de aca autroa or«Janoier., A rainoa de I'dtat d'insol.
vabilitd dan. Icquel il ^tait alora, ot vu I'aote de ocssion de l,ioD«, fait Jo dit lour
viDgt.8,1 ootobre mil huit cent «oixanto ct sept, par le I'it William St. Laurent.
devaut Alu.tre Normandoau ot son oonWre, Notaircs, au doinandcur en cetto
drte cause, en aa quali,6 do Syndic d'oflBco, demourant en la (Ji.6 do Montreal,
district do MontriJul cetto Cour condau.no lo dit d^fendeur i payor au dii
demandour, is-quali^J, fi, di.o sommo do cent cinquanto quatrepiaatroset

^aoixanto et troiae ocutins, coura actuci, aveo intdrflt sur icclle dopuis le onto do
• d^eombrem,lhu.tocrit8oixanto et sept, . t Ics ^epcus, distraita h Messieurs
i>onon, Dorion ot Geoffrion, avobats du demandeur."
Oe jugoment a «St6 confirm^ on Kdvision.

«..!Ir f'w
""'

i:
7^' P'"'f

^
'"

*^"" ""^ '« ^®°'"' ^^»8°^ to «'« '•"solvent

Tn- nfl ";
S*;

^"^-V""""""'^ " '"'"'''"''*•
'^''•"K *>»«»««' '» Qocbec andnow of the c, of Montreal. The plaintiff brought the present action for the

ZtT',
/''•''• :.'"''" ''' '"'' ''''''''''' '"'' p"'^ »«'•>« •»««'««j-t wuhin

-

the thirty days proced.ng his assignment. The defendant pleaded first to the
jur.sd.ct.on of the Court, claimpg that the domicile of the plaintiff was inQueboc, and secondly to the merit,, that the said William St. Laurent was not

ir? u"
""**" '^' '"'"^ P"^'"'^"'- '^''^ ^«'y °PP«^'»« of both of these

aUegations, however was established by the proof, and therefore the judgment ofthe Superior Court m favour of plaintiff is affirmed in review

<' 1 !
^?' Sup^rieuro si^geant a Montreal prdsentement en Cour de Revision,

'

" ZlTf\ ^Tr'"""
''"" "''"''' "^P^''^«' surle jugemcnt rendu Ic

^^

trente septombre, mil huit cent soixanto et huit, dans et pour la Cour de Cir-

' 2 iTir L ^°""i'"''
"^""^ ^'"'"•"^ '" P'^^^"" «» P'*««« «««ios-

Ver en oette cause, et ayant pleinemcnt ddliber6 •

prtsentos, le dit jugoment en tous points, avec deepens coutre leddfendeur "

n:J^"T *^ ^"'•^"'"'' «"«"'^ '^" dcmandeur. Jugoment confirmi.
, Jiamardj! Pagnuelo, avocats du ddfendeur,

(p. R. li.)

^COUR DE CIRCUIT.
-

. MONTREAL 30 NOVEMBRE 1869.

oram Mackav, J.

i , No. 73.

Detormeaux vs. Cadotte.

SauTtgMu

/

.*

*v
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, COUR ipB CIRCUIT, 1808.

VMornH'aux
Tl.

Cadotie.

"

La demnnderowe allo^uait qu'ollodtait Alio niajcuro k r6poc{ue do n adduotioo

par lu dciiiandour et po diMuontrait poiut quo lo ddtbndeur lui avuit jamaia faii >

aucuno pronivftM do nioriagc.

Do pluH cllo alld^unit iiiinplomcnt aa M$duotton non suivio d'uoooucliomcnt,

inaif* prC-tc ii renter ninlnde den Huito de bu^ «I'0'"*chhc. (1)

Lo ^l^ferideur rcneontrn cetto dciiioudc par uno dt<fcniie au fond on droit par

laqucUc il priitondnit c|uo la dciiinndurcHNC dtait mal fundde en aa domondoparoe
" que la ditc action repnc sur den fiiito d'uno ininioralit«5 flagrante olici la dite

" deniondercHso ot qu'il no lui cNtjosulte de cch faitu aucuns doinmagcs actuels

"qu'vllo puisse ri'vlanicr en justice."

Auloritt't viUts par la iltnuindtrctHe,

Poulin du Pare, S vol. p. 104, 8CC. 21. >t

'

Dareuu, Truiie des Injure?, 2 vol. p. 179, sect. 9, p. 182, gect. 18.

A utoritit eiUeg pur It dt^fmdtur.

Fournel, Traifd de la ^<Jduction, p. 7 ct 8, 9, 11, 29, 34, 110.

La Cour a maintenue lu d<?len!<c en droit et a rcnvoy<5 Taction 8ur oo principe

qu'aucuhe action no copip^tc li une fille ninjcurc qui a iH t^duite Sana aucune
promesse de niariage

Le Jugemcnt de la Cour est comnie suit

:

" La Cour, ayant entcndu Ics parties par leurs avocats sur la defense en droit

(1) Vide llenuTais vs. De Montigny, Mo. 1060 ; 30 noTembre 18C8, coram Mondele«,J., Ber-
thelot, J., Mnckay, J., jugement accurdaut jk la demanderegge £3.0.0 par molg jutqu'ji ion
accouohement. Mondelet, J., diggentiens pr^tendant que la jurigpruitfence ne doone aucan
'droit d'actioD avant rai-couvhement, en guppogant memequ'unepromegge de mariage tut

prouvile.

IfoNDiUT, J., diggentient, gaid, that in this case a judgment had been given hj way of
proTision or pension for the plaintiff, a widow, who had coinplained that ghe had tjecn

geduced under promise of marriage, and was with child. The judgment awarded her a
sum of i^S |)er mouth till her accouchment. She finally was delivered of a child, and then
there was a gecond judgment of a further monthly allowance for the gupport of the child

"His Honour conside.-ed the first judgment ought to be reversed. It was true that the plain-
tiff had proved that she was really with child by the fact that ghe afterwards gave birth to
one

;
but he held that the indicationg of her guppoged condition Were neceggarily doubtful,

•nd often deceived the most skilful physiciang, so that evidence on that subject was mani-
festly a most daogeraus thing on which to bage a judgment. The jurigprudence of the
country gave no right of action in a case like thig until the accouchment had actually Uken
place, even if a promige of marriage were proved ag the ground of the geduction. In this
cage there wag no action but a |>etition.

BEBTBaLOT, J., in giving the judgment to gugtain the previous order of the Court, said tha
there wag no final judgment ; but one of a provigional character which might be granted
at the discretion of a Judge to usgist an unfortunate party to^guit, such as a widow,
orphan, or woman separated from her husband. There was no donbt this woman was
eneeinle, and ghe had brought an action for breach ofpromise of marriage, reserving to ber-
•elf eubgequently the right to sue en paUrniU; and the reputed father bad admitted the
intercourse. After the child was born there was a new order of the same kind, for the
woman could not work to support the children of her first marriage with one hand, and
nurse this child with the other. He thought, therefore, that be did not give .too much in
;aw»rding her £i per month. There was a technical error in the judgment to be refonnc^.
The other pa^ts of it would be confirmed. •^

^^

T
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«' pl..idrfe p.r le d<Jfi,„deur k c«tf .o.ion. »jnnt«i«n,in<$l«d<ii,r «t" niina Aatta iM>t>^ .1 . . i<i!i> <•..... ^<' danr. oetu oauM et ajaut d<liMrtJ, mnintient U ditn d<$rmiMi
"o«Ue dite action, avco dtfpena.

"

la oi'flMduTn 0««oriM«az

^<|roit,

./. <;. Oagnon, avooat do la danifindorMso.
Jtdulrt, Dimtrtii- Doutrf, avocnis dii d^fendcur

(P. R. L.)

td^boute radott*.

iMfonw «'i drniWinintpnue.

COURSUl'EUIKLRK, EN UKVISION.

MONTRKAL, 37 PITRrER |8C9.

Cor..m MoNDiLiT, J., Bicrthel..t, J., «t Beai/dry, A. J.
''

'. No. 1440.
4 ,

*

Vot/rr VB. Richtr.

Le 7 «ptombro 1863, lo d^fcndeur d*po,o la «om™a do $^,000 A U Bunquodu Peuplo. laquelle ^mano ion c-rtificat dani* la forme 8uivante • -

"No.240,L>i Banqftodu Peuple, Montreal, 7 Hoptembro 1863. O A Ri
ohei, Eor a d<Spos6 da„« cetto Bnn^uo, » inferflr A q„atre pour cent par ao U.omn,e de deux m.Ile doHan,, payable A IWdrc dc Dame Marie Ann, Ste. M. ire,,ve Voyer, lors de la remise du present certifioat. Cctf aomme pour port*;^n^m, devr. reater a« moins troi« mo,', dans eett. banque et le porteur de oa

jlur decerar" '
'"*""' *'"'"'''*' 'I"""'' J«»" ^'avia, I'int^rVt oeuant du

Lo 14 ayril 1867, Madame Voyer d^coda aprd, a.oir fait unteatament per-tint substitution. • F"r

« tificat, en obtint le pa.ementen capital et int^rfit, pour lequel i„t^r6t il donn.
aon ehdque "dans la /orme auivante :

".Deposit on interest. La Banque du Peuple. 861.37 Montreal Juin 7 1867Pay to ;«/<r« ijoHr or bearer ,oixante et une 37-100 dollars. For acoiunt ofU. A. Richer, porttntr du certificat de d6p6t No. 249 "

Les demandeurs disant avoir ..uls renonc<5 aux legi de leur grand'm4re et se

000 et lea $61.37 d'int<rat,retir«Je8de la banque
"««•-,

Led^fendeur a rencontre Taction dea demand^tars par quatre defense. qu'Uresume oomm^ suit: «

r ^ uoicusw qau

Madame Voyer en I'endosaant et le lui livrant, et en consequence iUn devbtle porteur et propri6taire.
.

^
2o Madame Voyer Ini a fait donation de ce certificat de d<p6t.

Jo Elle le Im a donn< pour le r4compeaser de sea aerWcea cmme ,oa pwm-

m

/
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Vojr»r
*.

*iiiiiiit(mint 1
'

I^ Jdfondcur soumot \\.\^.n\ oomine pr.,,K.,iti«„ W«,le q«e |, oertiflo.t d*
de,4t«J.. rjuctU u'e«t fa. ui. cM.trat d« d<!,.6t, iu«l* uu mi billet ..romle-
«oirc. ^ '

I^ Code nrtrcteiSrr/etltnr «t«„„te^ IWi^.i, ^^^,,^Un .t ..n«rio«iu,
d««flniMcnno billot ,.ro.ni«.oir^ '< „no pn.rao^m, ^« ,«crl. piur to palciieut dun.

KcmarquouH bion que le Cn^et In j.,rlH,,rudoEt a'oilgont «uoun« formo p.n,
.cuhi^ro dc billot

;
do 14 k, priniilDo bion oon.iu h\%. .p.«i«l f^rm i. n..oi.H«ry

t6 constitute .. ,.roiiii-Hoi^ iiotoJ'Warsons on Billn, Vol 1, p. 21 ; Morrli r Lea
1.8trn.C2yV^Ld. R..y.D. 1396 f Bt.K>k>. v. KlkiJ 2 Moo.. & W 74- Wh*».'
Uoy V Willbms, i M & W. ftj;, ; Wulknr v.. R,lrt«, I Crr. ft MJh,"«»4;
HorMlicl VK. Mahlor,M Hill 132; 10 Wond. 67ji; KUi« v.. Mnwn 1 JeS
Jur. 380 BullttM v.. Burn.ido, 49 B«rb. 10:^*\Tom oo qui e«t nicoj^ .

c'Bt quo loi conditions proiicritea pnr lo Code Solent occoniplle«. ^* '

Encore il ne fuut pax pcrdro do vue, oomrne on robNorvait dans lea cause* de"
Kilgoro V. Bulk..ly ot de Mullor v. Austen, que "the groat "oommercW advan,
tagos growing out of onuroti.iWo instruments have induced the Courts to adopt
a most liberal rule in construing thorn ;" et s'il est un cas o4 oette intorprdtatioo
lib<?rale doit recovoir son application o'est surtoui lo cas actuol oil tout, Tinten-
tion des parties commc Tu-^ago du commerce, ooncourt A doii|i|:»ir^orit en que*.
**"° *°"« '«« curactiVcs dun offot n<«gociable. II est fuilltaj&blfi Hordre; le
porteur no pourni bc prt^scntor qu'.ipr^.i quiiixo jours d'rtvis , et di fait la soninie
est pj^ au /y,rf,ur cos expressions et cos circonstartoos n'omportontijilos pas
n<5cc88airenient I'idt'o dc ndj^ociabilitil ?, O.i prrftcnd quo lo mot ik ordre n'a sdp

."

effetquontro la banque ct lo porteur, et non entre.liolui-ci et son* endossour •
""

^u'ontre cesdcmicrs il no vaut que comme procuration. Mais connait-on dans "

notro droit dcs procurations par^*iid^s!}emorit ? Et cotte procuration, oommont
pourrait-clleCtre unc garantie pour la ba.ique, puisquo commo tout autre procu-
ration, elle dovicndraitotoirito et serait rdrnju^o par lo ddcds do rendossour?

Voyons si rdellement le oortificat de d<5p6t possode toutcs les qualit^s osseatiel-
les d'un billet proniiHsoiro. (i

'

^,

Dabord c'est une promess^ jde^ payer unis somme d'argont, et o'est ce qoi
r^sulte du mot " paiiblo " qui s« trouve au wirtificat. «' It is ^settted " dit Par-
sons on Bills and XoU, vol. 1, p. 2*; " that a Note need not doptain the words
promise to pay, if there are other words of equivalent import." De mot "paya-
ble" est Equipollent. Pepoom v. Stag?. 1 Nott A McC. 102 ; Mitchell vs. Rome
R. R. Co., 17 Ga. 574 ;

Kimball v. Huntingdon, 10 Wend. 076; Waithihan v.

Elsee, i Car. & K. 35 ; Casborne v. Button, Selw. N. P. (11 ed) 401 ; Morris
v. Lee, 2 Ld. Raym 1390

; Brooks v. Elkins, 2 M. & W. 74 ; Russell v
Whipple, 2 Cowen, 636.

,

Ces decisions sontd'unegrande justice: cor il n'estquetrop raisoiinable qoe
la banque s'obHge de remliourser r^quivalent de 00 qu'elle a re^u.

2o La promesse estpar ecrit et slgitde des officiers de la banque.
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3o V\»t an. prouiOMM <l« jmjrv nut ouiiut .larKMl d«Ur...in<., Mvoir U
oniUM <lu <i«uk. iiUIIm iiiMtrea.

iu (;eu« froniowMi ^t ,\ tout .ivAueuieii.t «l wu« condltioo. Oi. no paul rim
trouw dioH c»- .(.K!...ueut .|ui |>u.im«. .iMiJro robli^iaiou Jo U lw...,«.j oonJitio.!
aell« et inoertain«.

.
' On obj«ole quo I« r.it qu'etle nW F>«y«l'(o "

<t.i'«|>a\.< qmhi«>are d'ati."
wt unn condition. Kvidenmient ccUc,cUu«. nt- «• ra,,|K)rt« qii'iiu terme de Ten-
g«>H'ni«nt. La banquo H-obiige de payor la Hointno jk tout ^viiaommt et una
condition i quinte joura d'aria. C'eat l<i.,uiHI«i.l <lu tom.e d lunt d0J.mr, de
vur ai aouvont atipuld d.ina le. jcttro* do oli.inj^. L-i j.iriipru b«ioo a d'uiiioura
conMicrd oette riKlo-Walter vi. Iloborta, 1 Carr. & Marah, 690; Clayton k
GoKJing, 5 Barn. & Cr. 3«0.

On pr<i(end onooro qui lo fiut q.,o In Ho:n no n'ou otyabie quo " lora do la
romiw. du pr4sc,nt certifloaf o«t un autre dvd.iOuionl inoortuin. II eat olalr <,uo
CON exproMioi.M n ^ aotit (|u., do puro forip.. ot do «y!o. L . form-ilo on u vi ^o doa
billeta promiw«oiroa no contlonf Hon do Hemblablo, porco que ooa toriaoa y i»ont
toujoura aoua-ontondu-i. 8outlondra-t-on quo dana le oaa do pe^to d'un oertBcat
do d^pflt la bnnquo no pourrait Atre foro6o uu paioment enluidonnant ouution ?

,
II safflt de mm loror Iuh oouh^S (upnooi do oott > objootion pour on nporcovoir la
futility. C'fcat encore <se qu'cat vonu oonaaoror U juriaprudenoo. Millor vs. Au»-
ten, 13 How. 218f; Loughlin vs. Mttrshnii, 19 III. .S90; Caroy to. McDou^all,
7 0.?. 84 ;

Kllgore V8. Bukloy, 14 Conn. 362
; Bank of Orleans va. MorriU, 2,

Hill 295 ,
Wcltnn v». Adama, 4 Culif. ^7 ; Johnson vs. B.rney, 1 lowu, 631

;

llulbcrt vs. Carver, 40 Barb. 245 } The People vs. The Contracjtjpg Board, 46*,

Id. 246; Bank of Peru vs. Punsworth, 18 III. 5.W ; Leavit vs. Puliior, 3
Coma. 19; Tracy vs. Tulninge, 4 Kern. 178; Hodges vs. Shuler, 24 Barb.

Enftn, on soutlent, sar rautorit<5 do Bailey on Bills, 4o 6d. seot. 4, pp. 8 et 12'

que la condition se trouve duns oea autres terinos du oertifioat : " Coti* somnite^
•pour porter intirfit, dovra roster au moins trois mois dans oette banquo.' L ei(
emple tir^ de Bailey ne a'applique auounemcnt A Tospioo qui nous oooupe. LaSv
la promeaao dtaitde payer "£65 with all other such sums that may be due'

- him." Evidoiament, il y avait incertitude dans la sommc. Maisioi, il a'ugitd'uno
somme d<StermiD<$e. La stipulutioD, que I'int6i8t no sera d& quo dans uu caa,
D'a pas pour effet de rendre'la banque maitrosso de payer o,a de ne pas payer leg

' deux milles piaatrea et I'inUJrfit. Etant au pouvoir du portour de laisser I'argent

4 la banque durant lea trois mois, le paioment de I'effot en capital et int^rfit eat •

toujoura certain
;

il ne depend d'auoun tfydnement ni d'auoune condition. Si le

cr<ancier se pr^sente avant trois mots, il n'uura paa d'int<r«t; ai o'est aprte i

il aura droit i I'iDtirfit de quatre par cent atipul^. Lea trois mois en question,
en UD mot, ne sont qu'un terme 4 compter duquel I'int^rflt dcvra courir. loi
done tout eatd^termin^; il ne peutexiater dedoute et d'inoertitudo dana le mar-
ch* commercial aur la promesse absoluo et praise du paiement; et oomme I'ob. .

aervait Lord Kenyon, CJ. dans la cause de Curios va. Pancourt (1 Rosa, Lead.
Caaes 14), la condition du paiement absoiu et k tout ^vdnemont d'un billet pro-
miwoire n'a ^t* iotroduite que ponr asaurer la o^gooiation da oea effeta. It wnnlA

Vojrw
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'W^ ini.MdM. 177, I notion <Wiiit p<.ru^., ««rniu-

if P«id lit miiturW. If
;'"'J""""' *'"""K"««t •tthro« pi,ro.;|.t per minum

J
.hou

..
«r...t „„ il Uu. note in out ; if „oUp.W tl.on, l.wft,! |„,l,t u„ui

r " ' ^"^' " P"' '"^''""^ »"""•"- hereto •tt.ohed. .« the «tmo nhnll bocom,U«
.

u,K>,, .he surrender. of thi, note, together with tho interont w„rr „tr„odu
,0 tlu, ,r«:Murer, .t .„y timo until within .it month, of it, maturity hohal .poto the holder thereof, teft ,h«res in the eopital .took in .^^2^•u ch«KO therefor, in which cam, interest .hall bo paid to tho dat* to wl loh I

t ed tit: 7 "T 'r"
*"" "'"'"""^ '^""'""'^ '•'• '"'"'- n.u ing ;„'

^

vJa """f ".'^ "ccruing profit, during tho «.id period T. PolleUPicsidcnt; Sam. Hen»haw. Troihiver." \

•''""'••'

J.e mrfnioiro auivant ou .Wr«/ worraut dult annoi^ tu dit billi
'Intere.tw«rr«nt,Nq.8.0nthofir«t daj of April, !«.«, Tllllu.land kBuW.ng.on.l a.l Koad Co.npany wi^.pay tho bearer.'.t Iho office of h.TicaJuret

Tretrr:- ' '"""" '" '"'*""* ''" ''' ^^'^ ^''^ 2«3. Sa». Henri,.w

By tho Court. Gould, J.-" Tho very atriote«t rule .. to ^,at eou.tituJ, •

icd Leri' ""T'"^'""-"^'
- -*"'" "-n .9f money at .certain nX

diTd^i
^^

^u 1 ^"^".'""f"*
•" ''> " "«'»'''» •""» «f «"»«J at a certain ipl

"
ht ir..

1^'"'- *'".'^^'''"^-»-) '»>«" " « .«b«>q«ent provision, thatth, note.' up to . tunc ..x month, before tho money wa. payable, might d

And It iH ol..med that thui prov,..on takes away the e«H,ntial quality, that th«
n.ooey mu.t be payable abHolutely and unoonditionally. To thi. the anawer i.. that
to the prom.80 to pay the money there u. atUohed do oondition and no uncertainty.- ^^

,.,,. V -;: •
.
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UnlMa (not laUr than ait woath* 6^i>«4 lh« noutjp woatu b« ptKI) 'ilia hoiJ«ir

MW fli to Rurrtnclor auJ eMwul (hi) pronil<M ; if it ruuiuiatxl in nsi*l«n<M to th«

time wh«n it pniniiMwl ti> fuj nuyUiinK. it reniiiin«i<l nii nlnolutt and uneiinili-

liitnut pruiuiw to {fui mimfj/ mljf. From ita inmiptitia thore waa no inaUiiM «t

which it ooul<l huvn tM>i*n puid hy nnytliiii^ hut luonoy. Antl thera navor WM
iifiy ftrumitt to puy aii)thiiiK>ix<i ihan luonay,

" With \\wm vifWM, I,uf c'uunM, liojii th«) primary eontraotto bu a proniiaaorjr

uote,,m>^<Miithltt ; •mi Iha eontmot luido hy entlunin^ it to h«i ilio u«uul ouo of
an (H(i)irM-r uC ni'^otiuble pnpor,"

II Mtiiihlu lout d'ahonl vtonnnnt qut) \a* tribuu'.tus aiiifliiiii n'offrent auouno
dtfoiaiun

,
nmiii If miaon cn'oNtquo loKccriiHoatudo ddpc^ta, oommo evlui^qui Tuit •

I'obji't do la pr«>'>antu diffioull^, ont uno uridine) touto hni^rioaioe. Coidrm I'ont

<!tabli |iliiNivurM ti^iiioiliit mitonduii dinm oitito caum*, loa biini|Uua angliti««i4 n'diiiol-

tont quo Jea " di'|»o»it r«H!oipta " pnyuiloa li It por.'Mtnno auuluuioiit, ut nun A ordre
;

rt <t«nt ainiii privdn de lour ndgooiiibilitit, \U n'ont pu donuor t(«u 4 auounoooo^
kwtation. Cca luouioa t^uioina oonntiitunt tinoore (|uc pluiioura du noa bunquoa

uDt adopto li pritlique an);luiato, co qui i>ipli(|Uuruit oiiooro la dut'uut do tout

pr^c^deiit dunx lu piija aur lo, quoation. Aux KutH-Uoia ooa oflluta aont fort en

oiroulution dopuia uno trontuine d'ann^. Auaai loa rupportadoa Coura pr^veo*

tout pIuaii-urN cua quo nous n'allona qu'iiidi(|ucr auna couiniuiitairo. Toutoa ooa

d<Sciaioiia aofit unaiiiiniia duna loaona que noui aoutonoua, it I'uicoption d« deux,

qui ont dopuiaotidd & la Toroo ot it runiforniitd dda difciaiona plua rdcontaa ; doua

faiaona uliuNJon uux ouuaoa de PultefHoii va. Potudcxter, (i Wutta k. 8. 227,

Charnlcy v. Dullea, 8 WatuA 8. 353, 3«1. '•—
' Dana la causo do Miller v. Auaten, duuidde en 1851 par la Cour Suprdtuo

cfca Btata-Unia et rapport<Se au 12o vol. do (lonurd, p. 218, M. lo^Jugo Catruu,

pour la Cour, obsorva: "The uatablishud doctrine ia, titat a prouiiiio to deliver

or to be acootintublo Tor ao Uiuoh money, is a good bill or ndtc. Here the auin

is certain and tho proiniae dii^l. Every rouaon etlata why the indoraer of thi»

paper ahuuld be held rcapouaible to hia iudurwo, tlmt can prevail in oases where
the paper indoraed ia in the ordinary form ofu proiuimory note ; and ua auoh note,

the State courta generally have treated ocrtiGoutpa ol'depoail puyublo to order;

and the prinoiplea adopted by the State Courui in coming to thia coiioluBiou are

fully austained by tho wrilora of trt'atiscp ou UilU and notes."

La inome rdgie a M oon8acr<^ daua loa ouuacs suivantetf: Bank of Orleans?
Merrill, 2 Hill, 295; Laughliu v. Manthall, 19 III. 39(^, Carey v. McDougftId,

7Q«.,84; Kilgore v. Buckley, 14 Conn. 362; Welton v. Adams. 4 C»lif.

'37; Hulbert v. Carver, 40 Barb. 245; The People v. The Coutrooting Board,

46 id, 254; Leuvitt v. Palmer, 3 Corns. 19; Trucy v. Talmuge, 4 Kernan,

178; Shermerhora v. Talman, 14 N. Y. Rep. 93; aeealao? id. SfS, 17 id,

521.

Maifl admettoos memo que le oertificat no aoit pas un billet promiasoiro. Eit-

il pour cette raisoo moioa n^gooiable ? N'y a-t-il pus aujourd'hui dans le oommeroe
ane foule d'dorits qui oirculeni oonstibnment sur le maroh^ pur ondoaaemeDt on
la simple deliverance, sans (tre des billets proniitwoirea ? Lo oonnaisaenient, le iici-

\m^ ou vareAou*e receipt, U lettrd de credit, la lettre degarantie, «t une fouloi
'
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U Icttro de change, le billot promfasoiro, lailettro'do crddii "anif every fLdnt

l::zi:'z''r ^-•^-'--".-•'•cb shafwucthe^^^^r;;:!

bles ? Est-.I possible do no pas wconnultro dans <,e " receipt for money "
le certificat de d^pfit doDt il 08t question dans cetto cause ?

^

. Que vcut dire encore cot article du Code du Bas-Canada : " Notes for thedelivery of gru.n or other thingH.'or for the payment of- money, and payable torder or bearer, may be transferred by indorsement or delivef; wi hoTn ic

do
*

in / ?! <»'«P«f»«°. 'lu' n'^st pas i«diqu<Je comme do droit nouveaidmt sat.sfa,re los demandcurs qu'uno "promesse mfime conditionelle peut Sndgociable par endossement. >
*^

J
'*

• k^tt ^' ^' "'•
^^i^'

^°"' ^^^'' 2354;RimXr., R^p<5titions Ecritessurle Code de commerce, p. 9 etseg.; Mass^, 3 ;)roit Com. p. 21 ; Bateman, Com

india Co., 1 Ross, Lead. Cas, pp. 217, 218, per Poster J., et WiKt. J

«nt k"; r..^/*? ^n'
«««*«'''•'* »«» "Jroit qu'en vertu de ces expressions

4^i^l^"l^'"
' Dame -Maria.Anne Ste. Marie," la promesse en'quX'^..t transferable par endossement? Cette stipulation n'esUlle pas susceptibledexc<cut,on dans le sens et .en la maniere ordinaire des affaires ? La jurTudenco moderne no tend-elle pas a accorder A ces termes stipuMs dans nZZl

pom.8so.re f T^ est en effet le sentiment deplusieurs jurisconsuites, entr'autr s

Merill rT ^r:'^'-' >^»-^ «' Merlin. " II a pass, rann^e d;rnidre," dU

une li?;T 7 • ^r *'^' '^"' ~"^ '^^ ^^"' ^« '"^ Cour de Cassation danune affu e sur, laquelle je portais la parole, „n contrat de vente notarie dint lepru 6uasupu, payable d I'or^re du oendeur ; celui-ci avait en cois^ueLndoss. le,p4d.t.on,et c'.tait so., endosseur qui agissait en paiemeTZtre

rSZu A? P^'H'S--^ ''^' -^^P^"^-* <Je cette circonstanc^; maU
ri ^ l' ^'r'^

^' P*"^""* *»'**' ^"« circonstan^e pftt donner «eu a^ucune d,fficuhe. L'endossement fut consi^^.^ par les partie' parZ d«L

LeBdemandeurssoumirentleS-propositionssuivant^es- V^r

v^iit::^''
'' ''''' '""

"
"* ^"-^'^"' "" p^^-* p- ^^^^^^

'

Code Civil B. C. Art.;2344 et Art 2279.
Bailey on Bills.^S Ed., sec. 4, p-. 12.^ par 8 r

m'^J'"'
'^"'''"

~"'"!f
^" ''^''''

'" ^"'1'"' ?'«"•«* "^^ rembou'rser le montant

SouIoT""
'"^^^^-""'"^ que lea conditions stipul.es aeroat aocom.

^.

i
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Ces conditions sont que le paiement n'est pas obligatoire d'une manidre abso-
',lae, du moins quantt oux int^rSts.

Ce certificat ncpeut done pas 6th consid^r^ comme 6tan( on billet promis-
I soirees mfiine pour U» $2000, car il ne peut pas fitre ni billet pour uno par-
' tie et tin autre oontrat pour lo surplus.

LVjugement de)a Cour Sup^rieure A Montreal (Monk, J.) avait'*inaintena
les defenses du d^fendeur sur oe point et avait d6bout^ les demandcuni de leur
action, le 31 Ocjpbre .ij(868. Ce jugement est inotiv<$ sur oe point comme
suit:

The Court having heard the parties by their respective counsel upon the
merits of this cau8^«|amined the proceedings, proof ofrecord and having deliber-
ated, considering that the certiBoate of deposit referred to j(n said plaintiff's
declaration was atld is a negotiable instrument, and that the ibdorsement of the
same by the late Dame Marie Anne St. Marie was and is by law a valid trans-
fer and cession to all intents and purposes of the sum of mon^jy specified in the
said certificate of deposit, in principal and interest, by the said Dame Marie Ann«
St. Marie to the defendant,' and that the said indorsement oJnnot be viewed as
a mere order or procuration in favor of the holder of the sai* certificate ofdepo-
sit to draw or collet the said sum from La Banque du Peuie as contended for
by the (laid plaintiffs, &c.

Cejugement fut port6 en revision et y fut infirm^; ,v
En B^vinion.

—

Mondelet, J. :

—

-

The plaintiffs, heirs of Madame Antoine Voyer, daim froia the defendant the
sum of «2,061.37, to wit

: $2,000 that the defendant deputed in the Banque
du P^ple on the 9th September, 1863, for Marie Anne L Marie, widow of
Antojbe V<^cr, his gr^dmother, and of whom he'was theproeureur by virtue of
a general procuration, of date 19th January, 1859. It is alleged and proved
that at the time of this deposit the Banque du Peuple gave to the defendant a
receipt or certificate in the following terms, and it is thii receipt which is in
question in this cause :

—

^
" A. 0. Richer has deposited in this Bank, at four per cent interest, the sum

of $2,000, payable to the order of Dame Marie Anne St. lHarie, widow Voyer.

three months in the

it until after fifteen

This sum, in order to bear intei%st, must remain, at least

Bank, and the bearer of this certificate' cannot withdraw „
days' notice, the interest to cease from the day of the notite."

Madame Voy«r died on the 14th April, 1867. On the 7th of June following
ti e defendat withdrew from the Bank $2,000 and also $61.37 interest. The

other interest which had previously accrued he had drawli at different times
mentioned on the back .of the certificate. The question in| dispute is whether
the plaintiffs, who, as heirs ofMdme. Voyer, claim the suni of $2,061.37, are
well founded in their action, or if the defendant has a rightlto retain it as'his.
Hepfetends,

Ist. That Mdme. Voyer transferred the property in the c^tificate to him by
endorsing it to him for value received on the very day wfien he made the
deposit.

'^

2nd. That she gave it to him without coaditionH. im«i

Voyer
v«.

RIolMr.

.i
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3rd. That she gave it to him as a rccomponsc for his services. He also donics
that the plaintiffs are the heirs of Madiinie Vojer. The first question which pre-
Bcnts itself is purely a question of iaw.^whcthcr the said oertifiouto, by the signa-
ture of Madunie Voyer being endorsed on its back, bccamp negotiable and trans
fcrablo in the same manner as a promissory noto by a simple indorsement la
blank. Article 2344 Civil Code defines a promissory note to bo a promise in

- writing for the payment of a sum of money in any event and without condition.
It must contain the name of the maker and be made only for a determinate sum
of money. Article 2349 defines a cheque to be an order in writing upon a
bank or banker for the payment of a sum of money. By Article 2346 the
provisions relative to bills of exchange apply to promissory notes as to the mat-
ters in dispute. In Article 2279 a bill of exchange is defined to be a written
order by one person to another for the payment of a sum of money absolutely
and in anyovent.

Lei us see now as to what things can be legally negotiated by indoi\sement
in blank. The Oode.^after having in Articles 1571 and 1572 established
in what cases with regard to third persons, there must bo signification of
the transfer, goes on to say in Article 1573, "That the two preceding Arti-
cles do not apply to bills of exchange, i^otes or bank checks pJiyable to order
or bearer of which the transfer does not require notification." Now this certi-
ficate is not a bill of exchange ; it is not a note nor a bank cheque ; neither
is it a note for the delivery of money or grain or other things payable to order
or bearer, which by Article 1573 may be transferred by indorsement or deli-
very without notice, whether made absolutely or under a condition. So by<
the terms of our Code the certificate in question cannot be held to be transfer-
able witl^ut notice. Notwithstanding what some of the witftiBsses say concern-
ing the custom of merchnnts, the certificate of the Bank, \ which is nothijig
more than a memorandum that on such a day the defendant\depositcd $2,000
in the name of 3Idme Voyer, cannot legally become the property of the defen-
dantbythe signaturevtnly of Mdme. Voyer, whichnsignatUre, it was proved,
wa^ necessary to enable the defendant to draw the interest. The defendant
then, is ill-founded' in law as to the cluim which he makes upon the $2 #00. It
M necessary now to consult the proof and the circumstances of the case. Even
sjfpposing the certificate in question, were transferable with(^ut notice, by Jhe
simple signature of Mdme. Voyer, it would not affect the question with' re-'arA
to defendant. Defendant was acting for Mdme Voyer, as her procureur

°
he

deposited the money in her name, and it was payable to her order ; her signa-
ture was necessary to enable the defendant to act as suoh procureur in drawing
the interest, and the defendant cannot have the 8lig|»test right to the sum which
he claims. Nor ishis position better in respeqt_of<he facts of the case. The fol-
lowing are the principal of them: 1st. The certificate was. endorsed only to
enable Richer to draw the interest. 2nd. If, as Richer pretends, the «2,000 were
given to him on the very day of the de^sit, how does it happen that during
Tour years he left in the Bank this certificate, which establishes that the deposit
was made for Mdme. Voyer and payable to her ? 3rd. How can it'bo believed
4hat this donation of $2,000^a8 made to the defendant, and only six months
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a^^r another donation of llftO, which it i. proved was made by Mdme. Voyer
to d^endant.n oon«deration of his services for six months, and that his annual
er .cos were worth $300 ? 4th. If the 12.000 were his property from the dTy

he death of Mdme^ Voyer, by mean, of the endorsement in blank, althouRh inthe meantime he wa-^obliged to borrow money? I am of Opinion that the Lg-
«.ent appealed from (Sup. Court, Montreal, 31.t October, 1868, Monk J) ought

o^„n7"H ,^''^P'"-*f »>"- « "^^' toi"<lg-nt according to the conl^
.«ion of their declaration. Judgment for «2,06

1
,37 and interest and costs.

Le jugeraont de la Cour de R<Svi8ion est motiv<5 comme suit

:

La Cour Sup<5rieure .i<5geant a Montreal, prisentement commo Cour de Revi-

VlT?"tpS .

P"''"' P" ''"•'' *'^"*' "•^P^"'"''' »"•• '« J"Scment rendu
e 3 octobro 868. dans et par la Cour Supdrieurc du district de Montreal

ddiib^r^; Co,nsid^rant que les demandeurs ont prouv^ et <5tablV les alM^aZ
essentielles deleurdeclaration et nomm^ment qu'en leurs qualifes d'horitierrde fettMane Anne Ste Marie veuve Antoine Voyer, iU ont droit de recouvrer du d^Sfen-

till Zr^f !' f^r"""''
^'''"•••^''OO. 1»« »« d<5'«nde«r a. le Tsep-

tembre 1863. d^pos^Ses a la Banque du Peuple, en la cit^ de Montrial, pour etau nom de^la^dite Marie Anne Ste. Marie, veuve Antoine Voyer, sa^raid'mdre.
dont.,1 ^tait le procureur et agissait comme tel, en faisant le dit d«p6t. la dite
Marie Anne Ste. Marie, veuve Antoine Voyer, ayant constitue le dit d^fendeuf
son procureur, par et vertu d'une procuration g6n6i ale en date du 19 Janvier
1859, laquelle n'avait aucunement 4t4 rdvoqudc ou modifife lors du susdit denSt
et en BUS $61.37 d'int<Sr$t dus alors sur Ijf dite somme'de |2000. par la dite
Banque du Peuple 4 la dite Marie Anne Ste. Marie, veuve Antoine Voyer ^

- Consid^rantque la dite Marie Anne Ste. Marie, veuvd Antoine Voyer est di-
,^

c<!ddc, en la.cit* de MontrM le 14 avril 1867, dtant alors comme elle n'avait
cessd de l«tre depuis et durant prds de quatre ann^es qui sont dcoulees depuis
le dit d^pfit, jusqu au dit 14 avril 1867, propridtaire de la dite somme de S2U00

, et du dit mtdrC't debus sur icclle somme

;

'

Consid^rant que ce ne fut que le sept du mois de juiu 1867 que le ddfendeur
retira de 1^ B«»q«e' du Peuple, les dites sommea d'argent, laquelle ditesomme de $2000, y etait deposde au nU de la dite Marie Anno Ste. Marie
veuve.Antoine Voyer, depuis le sept septembre 1863, et payable a cctto derniere'
comme le constate le re^u ou certificat qu'en retira lors du ddp6t, le defendeu^
endate du dit 7 septembre 1863, le ddfendeur agissant alors comme le procureur
de la due Mane Anne Ste. Marie, veuve Antoine Voyer, lequel reou ou certificat
est au dossier

;

Considerant qu'inddpendanpment de la dite procuration, et du fait que le d6-
fendeur, lonqu'il deposa k la Banque du Peuple la dite somme de $2000 *taft
le piocureur de ja dite Marie Anne Ste. Marie, veuve Antoine Voyer, a laquelle
appartenait 1. dite somme de $2000, comme dit est, et ne la deposit que cJmme
tel procureur ce d^pot eut lieu et fut fait par le fldfendeur, six mois seulement
apres que la dite Dame Marie Anne Ste. Marie, Veuve Antoine Voyer lui avait.

Voyer
VM.

BlolMr.
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ei^ reconnaissance do certoina services, .ju'il lui avait rendus, fuit donation d'uot^mn valnnt au moins quinzc cents iouis du oours aotuci, ce qui fi,it toucher
du doiRt I'lnsoutenabie pretention du d^fcndeur, que lea services qu'il auroit
rendus durant ccssix inois, vaudraient $2000, tandis qu'il est prouvd que detels
eerviccH, s'lls onttputefoisM rendus, no valaient que trois cents piastres par an-
n<5e| et par consequent »150.00 sculement pour Ics dita six moin

;
,

Considdrnn^, qu'il est deraisonoable de supposer quo lo d^fondcur a recu do
la due Mane.Anne Ste. Waric, veuve Antoino Vo>cr, le'jour mdmo qu'il I'a
ddpo^^e k la Banque du Peuple, comme dit est, la dite sowme de deux niille
piastres, comme don manuel infer vivo« ou autrcment, attendu que le fait est 14
qpc la dite somme de deux mille piastres est demeur^, en la dite Banque du
.Peuple, par le fait mdme du d^fendeur, au nom de la dite Marie Anno SteMane veuve Antoine Vojer, jusqu'au 7 juin 1867, peu de temps ap'rds bi mort
de la dite Mnne Anne Ste. Marie, vouv* Antoinfe Vojer, arrive comme dit est
1« dit 14 avril 1867, le d<5fond6ur e'etant bien donn^ de garde de retirer oetfe
somihe d'argent et lea interfita accrua aur icclle,.durant la vie de la dite Marie
Anne Ste. Marie, veuve Antoine Voycr

;

.
Coiftiddrant que rendsg^ment op<?re sue le certificat de d^pot'susdit par la

ifenature de la dite Marie Anne Ste. Alarie, veuve Antoine Voyer, apposde le jour.
ni«mo du d6p6t <5tait acquis par la Banque pbur {nettre le d^fendeur procureur
de sa dite grand'mSre, en ^tat de retirer lea int<Jr6t8 sur la dite a^mme de 112000 -

OQ, et que cot endoasoment a ^te donno k <jet eflFet, ce qui est rendu encore plus
/Svident par le fait que le ddfendeur, durant la via de la dite JUarie Anne Ste
Mane, veuve Antoine Voyer, n'a jamais r^lam^ le droit de retirer, comme en
<tant le prop«dtaire, la dite somme de 82000.00, de la Banque du Peuple oA
ilJ^ivait d^pos^e comme procureur. / ^

'

Consid^rant qu'il ,^st acquis en preuve au dossier, que le d^fendeur, durant le
.tempa quo la dite «)mme de $2000.00, etait en d^p6t h la Banque du Peuple
comme dit est, dtait en frais de b&ti^^t bfitissait, et cmpruntail de I'argent'
lorsqu il eut pu, en eut-il 6t4 le proprietaire, retirer de la Banque du Peuple et" en »a»fe usage, la dhe somnje de deux mille piastres

;

CoMid^rant qu'un procureur ou mandataire ne peut de lui-mfim^, et par son
propre fait, et sans I'intervention et I'autorisation expr^sse dc sob cXmettant
se convertir en principal en se servant U'un titre qu'il tient en m^tn, c6mme pro-
cureur ou mandataire, et pr^tendre qu'il le tient comme proprilJkire

;

Consra<Srant que de ce qui prdei.le.^t de toutcs les circonstances de la presente
cause, ,1 rdsulte que le d^fcndeur est entiorcment mal fo'ndd'eu «C8 excep.
tions et defenses, et considerant a.cssi, que le ddfendeur n'a en loi ni en
fait, aabli par titrea ni par aucune preuve quelconquc. les all&atidns de aes

.-dites exceptions etddfenses, la Conr I'en ddboute avec depcns
;

Coiisiddrant par cnseViucnt, quo par le jusement dont est apLl savoir
le dit jugement du IM octobre iSlJS, ddlwutant Taction dca demandeurs
1 y a^mal juge, ccUe cour inlirme, caase et met au ndant, le dit jugement
et^ rendant cclui qui aurait dft 6tre rendu, condanu.e le ddfendcur A nayer
aux demandeurs la di-e son.me de $2001.37, .couraactue avccintdrSt^du t'

%*

i
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COUE SUPEmBURB, 1869.

-Juin 1867, le tout aveo loa d^pens taut en la dite Coui Su|X5ricure qu'en la
pr^sente Coui de B<Svi8ion.

,

.' Jugcment renver!^.
Dorion, Dorian et Oeofrion, procureurs dcs domandcurs.
D. Oirouard, avooat du derendtiur.

MONTREAL, 3(VAVRIL isao.

Coram Torbance, J.
**.

V Ko. 2438.

- ^Verdoh vs. Ve.don. "^

J»oi : -Qa'un Mte noterM oouwutt dans mi «tat d'ivreMe osu««parle dol pretlqui nw I'autreDar

^ ' tle^jOontrMtante, eat sujet ft retoision. ,

ToaaANCB, J.— This is an action by a person to set aside a deed of donation
whicli he made to his brotlicr. He alleges that he had been made drunk by his*

brgther in order to get him to make this donation. The Court is of opinion

.
that the ,oase of the plaintiff is made out. An arrit is referifed to in Solon,
NulliU, vol. 1, n. 39, pp. 21, 22, by which a deed was seV aside on similar
grounds. ',

• '
, / .

-»'

Le jugement de la Cour, sur les conclusions de la demande oontestde par Ifl

dtffenddur, est motive comme suit

:

La Cour, aprds avoir entendu l4s parties par leurs avocats, sur le to6rite de
cette cause, examine lu procedure, pidee produite, ct preuve, et avoir sur4e tout
marement delib4r6; oonsiderant que le demandour a dtabli par une preuve 16gale
et suffisante ,le8 all^gu^s essentiels de sa d^laration, et plus partioulidremeut
qu'au moment oii le pr^tendu acte de donation mentionn^ en la declaration en
eetto cause a i\& consenti par le dit demandeur, ce dernier n'avait pas sa connais-
sance et ne jouissait pas de sa fibert* intellectuelle, dtant a oe moment 14, dans'
up eta^ d'ivresse, ot qu'il-n'a ete amene 4 donner un pr^tendii oonsentement i,

cet flcte, que par le dol et les manoeuvres pratiques par le d^fendeur 4 cet 4gard
la Cour en consequence maintient la demande du dit demandeur, et dedarp nu
et de nul eflFet, resoinde, annulle, cas.^ et met au n^ant le dit acte do donation
mentionrie en la declaration du demandeur en cettc cause, rc9u devant Maftre
LeCavalior, notaire public et temoin, et portanr date le vingt novembre 18(56,
«t ordonnp que les parties en cette cause soient mises en mSme et semblable etat
qu'elles etaient avant la pas&tion du dit acte de donation. Et la Cour declare la
terre decrite au dit acte de douiition et dans la declaration en cette cause, 8treU
propriete du dit demandeur, et condamne le dit d^fendcu'r au cas oil U a pria
possession, de deiaisser la dite teq-e, maison et dependances sous quinze jours de
la signification 41ui faite du p^sent jugemcnt, et a livrer la possession, et paisi-'
ble jouissanoe de la dite terre et premises au dit demandedr.

*
-

V Juggment pour le demandeur.
^oufe, avooat du demandeur. ' , ^

Bilanger <fe Detnoyers, avocats du defendeiir.
'^

.(P.B.L.) V . ,

'

Voyer

Rioirar.

1*'

m



::'-w

* -

Voyer
Tt.

Xlcber.

<iJ

• ^

224 eOUR SUPBRIEURE, 1867,

MONTREAL, 2afN0VEHBRB 1867.

/ •"

• Coram Ikrtiielot, it.

/o. I!»02.

«

Ilnppock M nl., vp. Demert.

Jioi :-(ju'atU'n(lu le il^faut par un dcm^idcur do produlle iin oohapte d«>iiill« det marohan-
dlno!. ToiiduM pt llvi#(.», ineiitlunJ« vn un Juff«ment rendu eo pay) '4triing«r,'ioo actloo
fundAo iiur ee JuKcmciit roraiii arm renvuytfe avco d^peiv, : -

Les deinandeurs riJclaiiiirent (Ui ddfondeur ea oette causfe le^montnntd'un
jiigcment rendu par la Cour de*Jirouit pour le comtd do Fond du Lno dana

' '

I'Etat du VVisconsiD, un den Etit-Unis de TAmtfrrque du Nord pour la valeur
dc marchandiseB vetidueii et Mvrleit.

'

. '

Le 20 avril 18C6, le d^f'cnd/ur fit motion qutf les demandcurs fusscnt tenus
de prod\iire Ic compte iletDill^ fles marclmndiMos et cffets m^tfonn^s dans lenr

declaration oomme renduk pt Uvren nu d^fcitdcur cnnitne faisr-nt la bftsc du jjigc-

nient y relate, et (jue toutes p/sc^dures en .cette cause, fussent suspendues jug-

qu'i ce que tel conip^e dctaill* (bill of particulars) fut prodiiit. Ccttc motjon fut

tccordeele3(Favril 18CG.

Le 17 avril 1867, leg d^rcndeurs firent de notiveau motioo, qu'attcndu que-

lea demandeurs avaient fait Jd^fHut de prbduire ce oompto ddtaill^ (bill of;j:parti-

culars.) ainsi qu'il leiir avait ^t^ ordonn^ de le faire par jugement interlooutoire

en date du trento avril ISflfe, un delai fut fix<5 par lacour dans lequel les 'deman-
deurs dovaient produire leAlit compte et que ftute par eux de le produiredans le

dit d<51ai, Taction fut Ten\hy4e ave6 d^pen?. Sur cette motion, \in d(<lai d'ua
moin fut acborde. / A .^ ' - \ -

,L^ 21 mai 1,867, le d^fendeur firent motion qu'attcndu fe d^faut par les

demandeurs de produire ieobmpte d^tailld, raction fut renvoyrfo aveo ddpens*.

Les demandeurs, de Uant cpte, avaient fait motion 1« 17 inai 1867, pour faire

rAyiapr les jugements Mcriocutoires leur ordbnnant de' produire ce compte
detains.

Le jugement di^la Gbur du 28 noVembro 1867, est corame suit

;

La Cour, ajant entondu los parties par leurs avocata premidrement sur la mo-
tion des demandeurs /du 17 mai dernier, demandent que les deux jugements

interlocutoircs rendui en ccttc cause par cette Cour, I'un en date du 30 avril

1866, soient r^viM^s par cette Qpur^^t qu'iccuz soient annull^, eaaa6a, et mis au

D^ant, ei seoondcmem sur la motioii du ddfen^eur du 21 mai dernier, qu'attcndu

le d^faut par les dits dematideurs de produire le compte d^taill^, des marohan-

disea vendues et livrees par les.dits demandeurs au dit d^fendeur, tnentionnS en

1ft declaration' et ee/conformementau jugement du trente avril 1866foette action

Boit renvoyee'et dwout^e avec depens, ayant examine la procedure en oette dite

cause, et ayant deliberd, a rejete la motion iei demandeurs ftveo depens et a

a<!Corde la motion/du dit defehdeur, en consequence a renvoye et debouteia dite

action derdcmanqeurs avec depens. t

Ac^nrenvoj^.
Leblane, CasAdy & Lehlanc, avocats des demandeurs. •

^

•Z>. GlrouardJSivocai, du defendeur.

i' .

(P.H.L.) /.
,
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COUR DU BANC DR LA RKINK, 1809, 226

/ COUR DU BANC DK LA RKLVK KN AIM'KL.

/ MONTREAL, 8 JUIV, 1«6»

Coram Duval, J. cn Chef.Cabon, J.,BADGLf.v,J.,MoNK,J., et Mackav,J.A

' . - No-Bl! , •
'\

Le Rivirend Mettire lUni Hubert et «/., Apptllunta et Thomas Btan, Jntimi.

Jooi :—(|a'an Car«n« p«ut ttre pounulvi entjuittlou pour dummaffA * raiiion d'un Mta par lul fcU
dftBa I'exereloe liv km ruiiotloni ; ^ muln» qu'kvi* de telle pounutte ne lul alt 4M daOo*M moliu utfmoil ^Dt I'tmanatluo du brer d'iw«l|(natluo (1 ).

L'initm^ uvjiit poursujfji .le.s appolluntH dovaut In Cour Suptfrioufe sMgcaiit i
St. Jean, pour le District d'Ibcrvillc, i*H»r doiunia^eit int«Srets resultant de oo -

qii'ili ont, saifc \o oonsontomont dc riuluH<5, le 4 mix\ 1864, i'6l<JI>r6 lo niariage

de Robert 60an, fils mineur de rintimd, 4veo Mary McDunuld.

Les appellantfi^nt plaid^^ea substanoe, adincttant le fait que Robert Bean
Atait mineur pttrs d^s^ muria^ ^^ll^ avaiciit a<<i do bon Ibi, le oroyant majeur
et ay^t tout raison d6 le oroire tel ; qUo lor^^u'iU c^Mbraiont un maria^, i)p

n'«gi^ient pas seuiemcDt oomnie prdtres de lc(nr %li8e, mais bien aussi comme
officicrs publics

; que, ayant agi bonafide duns I'ek^oution do lours devoirs oonime
offioiers publics en permcttant et celebrant lo dit mariage, iis avaiont droit ik \%

protection de la loi, et no pouvaient Otre poursuivis ^aos, qu'un avis sp^iol leur

e&t ^t^ donn6 un moia ayant Tinstitution de I'jiction. (

Apres enquote et audition, les appellants ont <Std eondamnd A payer 4 rintimi

$100 de dommages-inWrets, et les dtfpcns dc Taction intcntdi pour $2,000.

Lo jugpineut dewDour SuplSi-ioure est uiotivd coniine snit

:

La Cour, apris avoir entciidu le.s parties p:ir Icur avocat8,exuiiiin(S la preuvc,los

/ papiers produitsct la procedure

:

,

Considdrant quo le' quatre avril, mil-huit^ cent soixantc-et-quatre, dans, la

paroisse de Ste. Marguerite do Bluirfindie, il a etS procedd A la edidbration da'

mariuge de Robert Bonn et de Mary McDonald, par Messire R^mi Robert, cur<
de la parojsse, et par Mc»'4'"o Couti|, pietrc, vicaire dans la paroisse. '

ConNid6rHEltqu'iU est constate quo le cohtraef-unt, Robert Bean, dtait un pro-,

testant doniicitle chcz son pdre duns un autre puroi8.sc, ct n'dtait alors &^i que
de,dix-scpt ans. ,

'

' Coi^i(|j$rant qu'it'est prouvd que 16 mariage a etd faithons I'uveu et sand le

<SonsenCement du pdre du oontractant ct qu'il est mSnie prouvd que le curd n'a

,
pas dcmandd 4 ce fijp de famille s'il avaitle consentemcnt de son pdre, tout ca >

exprimant la'cfainte que ce pdre trouverait i^ rcdire ik ce mariage

;

Considdrant qu'il est prouv^ que n6nobstant la jeunes^ dc Robert Roan le

curd s'est contents de sa declaration qu'il dtait majcur,eans TdquSrir autre preuv<f

pour a'assurcr du fait do la majorite ou du oonseutoment des parenii, avunt de
procdder au mariage

;

• . J

Considdrant que tout fils de faniillo, meme majeur^ doit justifier da consente-

mcnt de ses pdre et mdre, oii do sommations resfSeotuouses, ^'ily a refus avant

(1) C. P. C. art

*;•
iti
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qu'il mit proc«Jd«$ A l«ur manage, «t qu« lea nuoeura, faut* d« tel bonaAntemflot,
no peuvent pnaoer outre A lour mnriag*; ~'

ConiiidiSrunt quele uinria^'e n eu lieu anna loa publioatioua ordinairoa et quo*
IcB lottroB.io diopoaao out tfio aooordeca hora U oonnaiaaanoe et aana lo oonaento.
luent du pdre

;

' -
1.

ConHidiront qu'il j a eu vi6lation dolatoi et oon^ravontion aui formalittfs

^ rpquiNca pour l» ooldbrulion du niariage
;

^-^tr^^'J^rant quo rub-tcnoo des parenta au mariago do lour enrnnta mineurn cat
conaid^rdu uno pr^somption do a^duotioo, dont ooux qui out uaaioK^ ct c<$l^bi4 tel

taoriogo Kont t)or ordonnanoea ddolanS loa fauteun

;

ConHidorant quo le demandour, oomme le pdra du eontractant, a le droit de ao
ploiodro contro le muriuge coranio faux procedtf et e4l4hti abuaivemoDt

;

i

Con8id<Jrant qu'on proc^dant^ A c^ldbrer le mariago du fila minour du deman-
dour, bora sop avou etaana aod ooaaoDtoment, lea d^ft-ndoura lui oijt oausiS un
prdjudico oonsidtSrublo par lea auitoa fuDoate dun mariago aeoret oondilin|i4 pur
un p^ro, etiui out fait une injure grova, on mettantdo c6t4 et m^priLint aon
lutorit^ paternello, et rompicbant de pouvoir avisor aou onfunt aur le faitle plus

o important do aa vio
;

.

Conaiddrant qu'il cit prouve que le mariago oat aooonipagn^ do oirconslanoea
qui rendent I'injuro et lopr6ju,dioo plua graves

;

'

Con8id(5rant quo lea d^fendours ajant agi dana la c<5Mbration du mariage con-
jointcment par une action oommune ©t aimulanttSe, ot^yant proo^do ct partioipd

'

tous doux, Moaaire Bobort, oomme cur^ do la paroiaae, et Moasiro Coutu.conimc
fion vicairo ot oommia par, ce dernier k la celebration du mariage, il y u liou de
Ics declarer aolidairofl, du fait prdjudioiuble

; Attondu que le prCtre catholiquc
dana la calibration du mariago remplit^Un miuistAro d'un caractAro spirituol ot
.religioux, et non un acted'offioier public, ou de temoin offioiel, que pur sa mission
comrae par sa nature de aon insHtution aaor^e, il n'eat ossujetti H la loi qjio
commo tout oitoyon sana charge publique, et qui no depend ni quimt 4 aa nomi-
nation, ni quant k aa destitution de I'autorU^ civile, il ne pent fltro un offioior do
oetto autorit^ quan^ & acs devoira et 4 sea act^ oomme prdtro, il n'y avait pas
lieu do donner auz difondeura I'avis prialablo (|ue rcquior't le Statut invoqud
par la defense : Attendu que lo moycu,invoqu« quant au d^lai do six niois, ne
no pout valoir et qu'il eat du rcste commc oolui loiido aur le d^l'uut d'ovis mulfoudii
en fait; . J,

,

Considdrant que les difcDsea dos d^feudeur aont mat fondles la Cdur'los en
deboute; '

Considirant quo le demandcur a justifio des fails de aa demande, la Conr oon-
damno les difendeurs solidairement 4 payor au domundeur, pour ues dommogcs
intdreta, la sommo do cent piastres uvee interet, et les dopens oomme dans une
action pour deux millo piastres distraita 4 M. Huugerford, avooat du demandour.

Dana leur factum en appel,Jes appollunta ontexposd leurs pretentions comme
Buit:

Lofl appelants oroient que oe jugement est erronfe, oontraire k U. preuve faitoj

'

contraire 4 la loi et A U justice, et qu'il demit etre infirrndpour les raisons sui-
vantes: . :•... ,

'

. ,
- • i . .

'
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^

D«n« octto 1^v%ce, lo pr^trc qui odlAt^re un mariage n'agit pit ieulomoot
oomnie prAtre d^Mn Kxline aJminUtrant pa^^jjanotit. maU il agit enoow, dan*
tout oc qui no r^porle ^ oetto «.l<5brati«n,/)T(Rw oiBoi^r public, rompliMant et
«z<$outant un de«pii<"publio. H'il a^it ooiufcrn teJ itf«d yi</«, il a droit aux avao-
taffw ooDf^^r^ tm olBoiwa publion. par ^ol de ottte Provinoe, quand ilf agissent
<le bonno foi, et Rp^dulomeDt il,o<[ poart'^atre pounuiri aaoa ud ariai lui signifitf
uu mois awpvAynn^

Or, la prtruT* dSi^oblre olairenient la bonne foi,a?eo laquolle lea app^ianta opt
a^i en c6J<5br4nt !« muriate de Hubert Ikian afeo Mary MoUonald.do aorto qu'ik
avaient droit i ijii am prtfalttblo.

"
'

.

,

La door ^pjjrieuro lour a orroii'dmoat d6a\6 ce drol^ #o maioteaant raotion de
I'intiniiS. * ^ . ,,

', ,

Lo JuKerocnt do la Oour Sup6r(eur« a 6t6 ^n outre »eada aans une preuve
Huffisante et Mgale do la part de I'intim^,

j
> •, _

L'intimd a expose sa oause oouinie suit r
'

"^^i i

La aoule ^ueation que lee app<ilaaU avaioot aoaler^ <iUiU I-iibeeDoe
j
daVia

rcquw pur le Btatut Cbapitro 181 doa Statute Refondua du Bas^Canada, comme
j)r6Iiiinuairo indiapenaablo a touto uctjOD inteOt<3e oontro ua o&^et public pour
Aucun fait de son office.

"
\ ^

.
Le Juge a mis de oot^ cette prdlention oomoie mal ftod^a, et eotte'd^^oision est

conforine 4 la loi. Le prfltre n'^st riiSicior public que comme gardien dea njgistros
do 1 dtat cvU et nou pas lorsquil c<5l4bre le manage. Lea ap|;elaDts no voudront
pas a^mettre que le mariage qu'ils MSIebraient <Staitua oontrat puremeot civil et
que lour miMstdreest une Emanation da pouroir civil, ooodition essentielle pour
lea fuire reooaoultre comme offioiers publics aux termes du Statut. Cost pour
I'abus fait de leur miDist«re aeulemeut qu'ils ont it6 pounuivis et que la oon-
damnation a 6ti prononc<ie centre cux.

^Ce jugement est inuttaquable et doit etre maintenu.
:^ Caiion, J.—Action en dommages par le demathdeor Bean centre les deux cl6fen-
deurs, Cu«$ et VicaIre de laparoisso de Napierville, pour, le Cur<J, avoir permis 4
sonvicaire, I'autre difendeur, de marier lo fiU du demandenr, mineur, sans son
<!*)nsentemept, et le vicaire pour avoir o^Mbr^ ce maria^.
Jo pcnse <|u'au mirite, le cur<$ avait toi^t de faire faire pfir son vicaire, et celui

tsi avait aussi tort de ceKbrer, ave I'ordre du oui^, le mariage du fils du deman-
deur.sans se faire priJsentcr I'extrait baptistaire et les autr«s documents pour,
jconstater soit la majorttd, soit le oonsentement du pAre. >

Ce qui est certain d'aprtela preuve, c'est que les deux ddfendeura ont a«ntavec
toute la bonne foi possible, oe qui poarUnt, danslesjoaa ordinaires, ne snffirait pas
pour les justifier d'avoir vioM la loi, et fait injure i un p«re de famiUe, en ne
prcnant poa les pr^autions n^cessaire et vequises par la loi.

Mais ootte bonne foi de la part des deux d^fendeurs, et surtont de la part du
vioaire, quin'a fait qu'exAjuter rordre de son suptfrieur, et aussi la superoherie
que 1 on parait avbir voulu pratiquer, en faisant, lo» de I'enqulte, couper au jeune
bomme la ibrte barb* qu'il avait lorsqn'U a'est pi«sent< au taur6 pour «e faire
marier, sont des considerations qui me font oioire que lea dd%ideura appelants
<»nt droit, sous lei oircbnstanoes, 4 toute la protection que§ttHear foumir
Ja loi.

«i

m
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Or no M troutraot-ili pan dunii la oiittf^orio d«ti " nfloiAni OM autm peraonnt^

mnplimint det devoira pubUca," & la prnlcotlon doHquoIx il «Mt |iouvu p«r I'liotc-

oh. 101 du 8. U. B. C.,et niiMi par Vart.i'i du Code da Prootfdurs Civi|«. HAr«

mont lo pr(tr«, do niflmo quo lo niinii^tro, auquM la loi non m'uletiiont oonTditi lo

droil do o^l^bror lea inariaK<^, d'uiirogiiiiror loa aoton ot dVn ooniiorTor las

rt^gistrvH, liiaM lour impoiw (u duvoir i\ poine d'unu Knivo (i^nnlitA, doivent,

quant A ccin, Otro rogarddx oouiino riinatio4in:iiran publitw, <iffioiitra uu pcraonne*

rcntplifMant un devoir publio. Qua Ton r^I'dro, ponr mo OAiivuinoro qu'll «n eii

•inil, h notro Code Civil, art. 4(t, 64, ]2», 129, IA7, 158, ot mu 22 do lit otfdul*,

toutca diapoHitionn, qui, anna d^ropT nu droit nntdriour, auquol, iiu oorttralro,

oilua floiit oonrurnioa, dtiibliiuwiit iiu-doU do tout douto, quo lot ourda ot minia-

troR, obligtfa do c^Sldbror Ipa nioringoa, aKJaaent eii oola oomino foiiolionnniroa, indA-

pcndamineat du dovoir apiritaol quo lo prfitre a& romplir ot <|hi, pour lui, oat U
partie principalo, mala non la aoulo qu'il aoit do aon di^vnir d'ncaoniplir.

Jo auia done d'avia qu'il n'cat pai ntfdosaniro d'ontrcr duna lo uidrito do la oon-

tcatation, aavoir a\ loa d^fendoura aott tonjiia aoliduireniont, ai oe n'oat pua lo our4

Mul, ou lo vioairo M/kl, qui uuruit d& 0tro poumuivi ;—non plui ai aoua lea oir-

oonstanoee, ila ^taiont en fuuto, ot ai In d^option prutiqudo no acruik poa de

natiire d fairo deilitcr do la aiuc^iit^ du douilindeur dana I'aolion qu'il a pori^^

I'cxanion attentif .49 toutoa cca oonwddration ct autroa que au^jt^Arcnt lea fuit*

prouvM dana la eause, pourrait bien 6tn do nature & donnor ii lu o.iuao Ju douiatt-'

deur, uno coulcur moina ruyoriiblo quo oollo <|U0 lui aoonrdo le juKonient dontoak

appel, et leamotirrsur loaquoU il eat fondtf, oouleur, xuivant nini, bien diffidrente

de ocllo quo j'ai trouvdo ai uiauvaiao dana la oouduite du ourtf, dana lu oauae do-

Larocquo et Miohon, citdo pnr lot* parties (11 Jurist 270)-

Dans ccttc dernidre oauae lo privil^j^e de rocovoir nutioo ooniiue offioior public

n'a poa it6 soulovd etf quant ii la pr^wnto ouum, olle no oido uuuun pr^ju;;^.

Poqr en finir, jo auis d'avia quo Ida d«$f(!uduura nviiiuut dr>)it A I'uvix du atutut,

qu'ila en ont pria avi^ntage pur lour defense ot qu'ila auraivnt UCl on oblanir 1»

b^n^fioo
;
pour cette raison soijilo, ot aans ontror duns lea autroa quoationa, jo peoae

quo> Taction da demandcur auruit dft dtro onvo)-tfo.

liO jugement de la Cour d'Appol eat nioth^ ooninie suit

:

LaCour, apros avoir entendu lea partica par lours avooata sur lo nidrito, exaniioi

lo^ossier de la prod^duro en Pour do proniidre inatunoe, lea giiola d'appelct lo«

r<^pon8C8 a iccuz et aur lo tout uiQremcnt d«Sliber4

:

Oonsid^rant que dans la part que ohacun de appclants a priae dang la <s6\^

bration du mariage, qui fait lo aujet de la pr^sente action, ili* ont toua deux agt

oomiue offioicr ou fonotionnuiroH rempliasant un deivoir publio ot quo ooiume tul»;

ila avuicnt droit k la protection aocord^ctl coa pcrsonnea d'apids lo ohupitro ceufc-

unidme dcs Statute RefondMS du daa-Uaoudu et Tartide vin^^t-deuzidmo duCodo:

de Procedure Civile

;

^ • -

'

Conaiderant que d'apris ces diepositions lea dits appelapts no pouvuicnt 0tr«

poarsuivid en dommogoa pour avoir c^ldbrer Ic dits ;uuriugc, aans qu'un pr^^iloble

avis de cette poursuite leureOik^t^ donnd auuoiui an oioia uvant reuunutitifi^

du bref de sommution ; • -i« • ' 's i
-......' " •

' .• •-

Coniiid^rant quo tcl avrs n'a pas ^t^ donn4 auz appclants et qae poftr oett*

iraiwtt I'aetiefr de I'iattmf^ttit pr^atttr^H ilWgftl



BUPHRIOR COURT, 1889.

, , - , . A
Jugement r«ofen^.

JiAO. Ij^ijlamnu, avooaU de rintim^.

*
UV.

8UPK1U0R COURT, 186t.

/ MONTRlCAL, 31ir MAT,im^
Coram ToniUNOi, J. t

'

No. 470.

Jluihe.^n ,«. rA* l^yal /„.„.„;.« C7om;,a„j,. a„d in///«« D^rlin,, petitioner.

Tho petitioner, William Darling, h.d been .ummoned to -erfe a«. ,n^J.I

The -petitioner set oat that for mnre than five vaar* h« fcnj k^

ibat bj law ho wku Mempt ftt)i£ sirvlng^n jurie*. -

That ever sinoe the pasaing of the statute 4 and 5 Vie. 90 h. th^99

»b,tr.t.„„ ri,.|l, d.„„g «« ,iJ. ,ke, „,|«,.l„.l, „„.,„ i„^„ J, '7;;
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MMUmmm |,m . „^^ |,^ |,„ ,,„^. |,^„ ^^^j ,7 ,„j 2R Vl«., «p. 41 : & 0. P. 880,

^^ixIm^fV whioh omitf tngive anj fitnpHoo to ihiaoIaMof p«rioM. ->. 3t)t« pttitkw niliM

thcrvfbrt be rtjooUd.

-
, l'«lllloo mJmUJ."

""^
/>«•» 4 Lunn, for »h« pttitiontr.

*
,'

MOXTRlALSOraJDIN, INt.
'

(7«*r«m Maokat, J. '^ ..i

'

Puhaut Tt. Lacvmbt rl al., «t Morriion, Oppotant.

JV«»l—Qfvl'nMatioa du tui""*!!! rtnda fn app*! . a« (wul tvoir ll«u tvtal I'aiplrKtloftda qalaa*

ban t gompltr daM date <1|.

pr^nte ««qm tyani M port^ an apptl, It j«f(tii«iii ranA par ta Cour

Su^rieure jt Montrtfal (Monk J), portant oontra laa Jtffeadcuni enndamnalion

ao paiemant d'une aomnM de deniara, fut modili4 par la Cour d'Appal qui rAdoiiii

, A» mootant de la condnmnation.

/ Le domandeur fit 6maner one aainia^i^tion podr le montant da ee jag»-

y meDt ainii r^duit par la Cour d'Appal, avaat )'aipiratiq|p daa IB joura k eomptar

de la date du jugemcnt de la Cour d'appel qui avait oonfim^ oe juf(eineok toni

•n le modl6ant quant au luontant.

L'nn do dt^t'endeura laiiii a'oppoaa i laiiaiaie pour diTeriefi ralaona etantr'MJ

tree aur le prinoipo que oette aaiaie ^tait pr^matur^o.

Lea parties aj^antM entenduea aur ce poiul-ii, onniiqe >ttr l«a autrea objeotiMi

fOulevAaa par I'oppoaant, la Cour donna gain de oa^^ae 4 roppeaant.

^ Lejugeiuent de la Cour eat motive oommeattit:

—

/

TKitf Court adjudging upon the merita of aaid opp«)ftition, eoDaidering that tk«

trrit of eieotttion in thin cane iiwucd, and unrfici- which the iald OppMant'a gtMtl)^

and ohatttla have been aeiied and the aoiauF« whereof ia oppoaod, wu iaaued fotr

aatiafaotion of • certain judgment of the 9th day of June, 1868, rendered %f til*

Court of Queen's Bench, (appeal side), considering th*l th^ only (tfre exieutb^t

aet forth in the writofeieeution in this oause issueA, unlderwhtoh theOppoaafHifB

goods and ehatteli have been sefaad in this oause waa and in a certain judgment

of the Court of Queen's Bench (ap>peal aide) rendered on the 9th June, 186S,uk

Considering that the comrnhndtmrnt or demand upon (he opposant mad* by the -

bailiff befbre seising, was a coinmnndement or dettanU td pay according to the

fxig^noe of the sAid writ of eieeution issued in eadafactiOD of a eortain judgmeat

therein 'named, to wit, that of the CouM of 'QitMMi'a Beridi, (eppatl aide)'ir

Janis 9th, 1868; Considering that the said jud^pnettt OOUdOmnation amount ItaA

Dover before said judgmunt been liquide as appears by said judgment^ and tkat
' opposant had aright to 15 days from said J«dgtlMtitti()i|Miy it; '

''1 ^ I

' CoEirfd<erfog thai by law exooiition «pon Mid jadgiieiit at iMued and adade

-L-Ui JL

:''^ •*•"',•: ^.'.•-(liap.c.art;.^^;

\A

-.^
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'••»4 .•.»

^ tkb M«M ««ftiiM« iU wm oppoMnt'i tfon.U m«1 ohAtU)!* wm prantttfr* and P«^f«.
wwamnid, inaanuoh M 15 <l«jr« liaJ not \*»»ml fr.im date of aaia judcnimi

'
'

Man lh« iaaaing of add i]|Mu>iM, and «ai.r'«i«ciitloa had not b«fa allowad bj
•oj Jud^a t«» i/wua Ixiron* IHa flipMtion of auah flftoon daja

:

ConMd«rinK that at tha data of th« aoiaurauf opiHMant'a Rooda andobattoU, 15
daja had not paaa«d frooTdata ofaaid judRmont <J#-tho Court of QuMo'a Danah,
(appeal aido)

:
Oonaidaring tha oppoaition ofaaid Ravoraod C. P. 0. Morriaoo

i» thia eauao, to wit tho oppo>«iiiou by him filed in ifiia oauaa, ia well fbundad in
fcel and law,—doth maintaiu tha anuta do«h doolan tha
fliaoution in thia oaaa« iaauad irragular,. premature, null and void, tod doth
^rant main Imdt^ of thn aoiauro

;

•

^ ^

Tho wbolo with eoatk to oppoaint againat ptalntiiT

_ Oppoaitioa naiatonin.
Mi. U. Fiehi, arooat du doinandaur. ^ '„^

P. Rjian, avooat da ToppoHmit. ''
.,

M (r. a. L.) .

, COUR BUP^RIKURK, KN REVISION, 1868.

'I

MON^RlAL, 30 OUTOHRR, IIM.

Coram Mondilit, J., Birthrlot. J., kt Monk, J.

Ill

Mi

> Ho. 544. •

,

' .

'•

Lt ,ie dU Latreilh n, Parent, «t Bourbonnau,

OrroaAur

;

tt Pav.1 ^^tr^nt it qualiti tt nl.,

-
'

OoaratTAirra.

'

i-Oae taat qa'il b> • pa* mi d* partake dt l* eommaoMK at eootlnaatlon da comauiuuiU
l« marl lurTUaai peut >'alabl*«ent h7t>oth«<iunr tant aomro<i ohof da la oommunaata quaaoMiM lal ataat« bia« proprt, an ImaaauMa qu'4| a-avall amaubll qua poor laa tea* oaMa
eoauaauuiM.

L'oppoaant Miohol Boarbonnaia ajant 6ti oolloqu^ pour le monUnt d'une
«UiRatioo oonaentie par le d^fondeur U 12 Janvier 1859, maltre Anger, N. P.,
uprte U diaaolttttoo de U oommuaaut^ da dofeadeur ateo aa dtfAnte <pouM ; le

d^readear iiHiualit^ de tut«ur 4 soa enfanta minean a oonteat^ ofbtte ooUooation an
HtendaDt que lui, lo ddfendeur, a'avait pu, apria la diaaoIul^oD de aa oommu-
«aut*, bypotbtSquer-que la moiti<& de rimhicubia qu'il avait aiieubli par aoooon-
t»»t de mariage, vii qua I'autre moiti« apparteaait alora «ak hiritiera de aa
44fVinte ^pooae et que dea hypothdquea ant^rieufM k celle poor laqaelle le dit
JBourbonnaia ^tait ooUoqud abaorbaiont plua que la moiti^ du prodait de la vonte
4t rimweubk.

L« jugement de ia Ooor Sup^rieare a ita rendu oomme auit

:

La Coot (Monk, J.,) aprda avoir wtendu lea partiea par lours avooati Kipeo-
lift aur le nitrite dea ooDt^atotiona ot moyena de oooteaUtion faitoa par lea dita
oppoaaDts Paul Parent *»-quulitrf, Matbilde Parent, Joseph Parent, Oilb^t
I'arent et Damo Adeline Parent et vir, ail jRapport de Distribution prtpaitf en

i
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cctte eanae, le Tini^t-Mpt mai dernier, en autnnt quo le dit oppoonnty e«t onlln(|u£

«u 12ino itftntqiir'dit Rapport, avoir examine la proci.Iure, piAocs prodiiitea,'

W

dites, oppoBitions et coiitcBtatioDH, et »ur le tout diSliWrd, coiiKlddiuiit que'lcs
dits opposants ont itabU pnr prouvc suffisante lea nioyens do Iouib contcstutioM,
iiiainticnt los difefl contcfitations, coiniuo bonnes et valubloH, avco d^pcnfl. Kt |U
Cour ordonne au Protonotaire de preparer un nonvel ordrc quunt au dit 12nic
item da dit Rapport/miivant Ics droits des ^vtiiei. .

-

En Revision, Paul Parent contestant prctcndait, que la principnlequcflMon sou-
IcvdeBur la contestotioh dtait de saVoir si un titre do propridt* mitciitur A I'rir-

donnnnce des bureauj; d'enregistrcment ^tait soumis h la ndccssittf do I' enrej-is-

tremcnt pour conservcr lea droits du propridlairo & I'encontre d'hypothdques
eubsdqucntes enriegi.str<Sc9. (1) T'l'-

Lo d<<rendcur, par son contrat do mari.igfe en date du 23 jnnvicr 1838, avail

amcubli cct immeuble. Ce contrnt de nifiringe n'a pas M enrc»istr<$.

I.'^pouse du dtSfendeur est ddcddoe en/i855. ' .

II n'y a jamais eu do partage de la coiHniunautd, et plusicurs des cnfants sont
encore mincurs. Lc d^rendour a cr^f des hypothAqucfi tant pendant la comnin-
naut^ que depuis sa dissolution sur cet iiunicublc amcubli.

Lcs enfants, commc rcprdsentant lour more, se sontpourvus par opposition afii»

de conpcrver
; r<jclamant lu moitid des deniens provenant dc la vcnte de la totality

de cet immcublb.

Par Ic rapport de collocation, les liypotlioques or^ees durant la communautd ont
^^1^ colIoqu<5e8 et Bourbonnais a 6\& ensuitc oolloqud.

Le jugement dii la Cour Superieuro a etd renvorse en Revision et le jugcment
de la Cour de Revision est motiv^ comme suit

:

' La Cour Sup^ijeure, si^'eaut u Montr<?al, prdsentemont en Cour de Revision,
ayant entendu I'opposant Michel Bourbonnais et les dits Paul Parent ^-jwa/i^^i

etautres contestants, la donjieme collocation du Rapport de Ditribution accords
au dit Bourbonnaif, par leurs avocats rcspcctirs sur lo Jugoment rendu le 27 de
Novembre 1867, dans la Cour Supdrieure du District de Montrdil, ayant examind
le dossier ct la procedure dans cttte cause, et ayant pleinemcntddiibdrd ; ,

Considdrant que rimmcuble vcndu par decrct en cctte cause et dont le prodnit
est maintenant devant la dite Cour Supditturc, est un immeuble que le dit Paul
Parent, le defendeur, avait amcubli pir amenblisscment particulicr par ef*<jii.

vertu de son contrat do mariage du 23 de Janvier 1838, avec Angeliquc Bisaob-
nette, fta ddfunte dpouse, et quo cet ameublissemcnt n'dtait que pour les fins de la

couimunaute, le dit immeuble dcvjint reprendrc sa nature dc propre-^u dit Padl
Parent, aussitot la dissolution de la dite couimunaut6

;

Considdrant qn'il y a eu continuation dc tsommunantd cntro le dit derendekir

Paul Parent etses cnfants, tant majcurs que mineurs, jusqa'A I'inventaire de lit

dite communautd, fait etdrcsse devant MnUro Porgctteet son cohPrj^re notaircUi,

le U de Novembre 1862, et dbnt la eloturo a dt6 faite le 6 Mars 1863

;

'V
Coneiddrnnt qu'il n'y a jamais eu do'partage de la dite compiunautd ct cohU-

Duation decommunaut6,et que par contdquent et pour cea raisona toutca Icsobll-
-

I
,__-—-_y—

! W 2 L. q. a p.iflC, Nadea^, & Dumond. '
. . . ;.
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COUR SUPBRIBUHE, 1869. 233

'gilitionH et hypothdques que le dit d^fendeur a oonsootien darant la dito oommu*
naut^et In oonlinuiitiond'ioelle, ont vajablcment nffcotd rimmouble snsdit, quele

dit d^fcndcur pouvnit hypotli^quer tant ooiiime chof de la dite eommunauM; que
«omme ^int un bion propro & lui, et qu'il n'avuit amcubli que pour lea fina de
la'dite cnmmunnut^; ^

'

.*

Conaid^runt quo p^tur touten ces rairona la enntcatation de la dit«: douiidme

ebllocation fuitc par hm dite Paul Purcnt is-qualiU et autrea respeotivement eat

Mai fondle, a roiivoy<So la dito oontestation, aims iruia, et a conOrm^ etoonfirme et

Jiomologue le auaJit rapport do distribution pr^pnr^ par lo Protdltotairo ^^ oette

Cour en date du vingt-aopt Mui mil huit ount soizanto et sept, pour Atre suivi et

<«x^utd auivuiitaa furmoct tencur.

Contestation renvojee

J,
Dorton, Dorion et Oeoffrion, avocjla de Parent As-qualit6, contestant.

Bondydn Fauteiuc, avucuts dc I'opposant Uourbonnuis.

,<P.B.L.)
•

LtfnUU

COUB SUPERIEURB, 1869-

MONTREAL, 27 FEVRIBR 1869.

t'oram Torkanok, J.

No. 1880.

Binard et at vs Bourdon.

•SVQM :—IoQm plaairaro ortai«)t(in ior une denunde «c delielont peaTeot poanulrf• entemble
' poor le recouTru'nent do Inurti dommaijeg respectif. (1)

• So Que deux propri taireii r«els dans uue muuioipiillM pearent pounuiTre par I'MtioiM popn-
Ulre pour liiire dimolir sur une me un quai eonstrult tans autoiIM. (2)

'

Lea Demundeura poursuivaieut pour renlevement de oertaina obstriiotions et

|H>ar donimugea et interSts.

, Cette demande fut oonteii^e T »
.

La Cour acoordu lea coaclusiona des Demandeura A rozccption des dommagea
f^lam<S8b

- ToBBANOK, J,—Thia waa an action by a number of proprietora in the neigh-
Iwurhood of a wliarf erected by the dependant on'^a river in the village of
fiouoherville to compel the proprietors to remove the obstructions and to pay the
-damages which they affirmed they had suffered in consequence of it. TheN
jfrievance waa that the whurf encroached several feet on a public street in the
village. The Court maintains the action with costs, ordering the defendants
to remove the said obstructions, within three months. The action fails, however,

ffi far as damages are concerned. The Court holds that the plaintiflb might
wy well sue jointly to compel the defendant to do a certain act in the aeooni-
plishment of which th^Sy had an interest like ,thp present, but the obligation

iif damages was a personal obligation, and they could not sue jointly for their
««epvery. One man's damage would amount to more than another man's, ipd

<1) 3 L- 0- Joriat, p. S3. \^

aAiMaH V. ^«toai>aiift,-Q,J,JtontiwM^Appealf8
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*
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CIRCUIT COURT, 1869.

'<..

eon^equently thej must each sue separately for the amount 'of such damages due
ti^each. In 1849 there waa a similar case, No. 2631, Vallie v. Mallet, inatituted

Q. B. Montreal, A.D. 1847, decided 16th April, 1849, in thd same aenae.

Le Jugement de la Cour est motive commeauit : La Cour, aprdi^ avoir entendu
lea parties par leura avocat^ rcspcctifs tant sur la defense en droit que aur le

m<Srite de cette cauae, examin^ la proc<<durc, pieces prbduitea et preiiv^, et avoir
surl le tout mfirement d^Iibdrd ; Considerant que lea diKpositions du ohapitre 61
dcsl Statues du panada, passes dans la session tonue dans la 23e ann^ da Bdgne
de ^a Majesty La Reine Victoria, n'ont pas ohangd lesdroita alors existanta deo
propri^tairea dans les limites de lii Corporation dii Village de la paroisae Bou-
oherville

; Considerant que Iks r&olutions de la dite Corporation, dQnnanjt ait

d^ibndeur ddai pour I'enidvement des obstructions, dont se plaignent lea deman-
denrs, dans et par lear declaration / en cette cause ne pbuvent airoir auouii
effet, dans lal prdsente cause, a rcnvojd eli renvoie'les defenses pldid^et^^

par le dit d^fendeiu-, e| oonsi^<$cai),t que les dou^aod^iir^ oomme pro-
pri^taires en possession des inimeubles situ^s sur ' les rues St Lonj
et Ste, Famille, dans le village de Bouchervillfe, on) inttfrdt k se plaindre de oe»
obstructions et i demander <|u'eil<)^ aoj^ dttfs de (f ^ite^rue St. Louis et non-

--^^ment sur une largdur de quatre pieds sur trente trois pieds d^ longae\ir, k
partir de la dito rue Ste. Fainilte jusqu'at fleiive ; et Con8ideranl( qiie les deman-

» deufs oAt prottv^ les all^gufo essentieltf de leur d<claration,\ oondampe le dtffen-

deur sous trois mois de la d^t^^niPr^Rt j*8<;n>«9^ ^^ dtfaire et enlever oett»

partie da qaai qui ae trouvc gac le terrain de la dite rue St. IjoiUs, savoir : qaatre

pieds de large sur trente-trois de longueur, et de rendre et romettre la dite r«e
librede toute obstructjionil^^sptij^if dliV,q,u8^,|e^4^^^ j|^,iDd^|Bet sembUble
etat qa'elle <tajt j^fi^t J|ajppDsiruotion dp quai do dit d<$fendear, et qa'i
d^faot par le d^fendeur de fie conformer ao premier jugement dans le dit d^lai,

il «Bt permis «at dits deuandeursde d^ire ott faire dt&ftire eaz-tttaitiB la dit*

partie du dit qiiai cla d^fend^ur, auz frais die ce dernier^ fe tout' fiy^'jd^pens it

itre tax^sde la premi<&re qlasse d^action^ dans oejtte Coar. JBt la Cour a diibonte-

et deboatel>cUon,def^eqa)aadeur8poaf,leadoijamageAet,ii^t4rdt^^
[j

1 ill/ /.(.. ,,.r,: J ,:,
Aolioi»,renvojepqaan»aflXcl9mnia(pi^.|

\v.R.i'.)
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. CIECUIT CjOUBT, 1869. ,
I.

MONTREAL, srfW6MBBR,lM»!';

^

I 7.

I'.il'rJfa.ilWm. ••)

TheJ^ayorlAUermim'diut f^FiHina'oft^ Gity of )uimiriat ^i Hanmi^"

H|xp,:-5R»»t tk* «(Brrfce «t • ptjco »f,niy«(>n to te iM4e bx ttw jdr^nOff ia a tjiU4 JaternmMq*•
• pfrtmpiio%d'in${an<^utanii:C.f,M ' '^ < - .Trrr^ . ,

n 7T-
,

,

.

.

,

nrr,3-

ToRRANc'i:, J. tl^s cau^ ii'ttefoife^tie^Cfciii't on tbeniotMio'of th6^^^^^

at delay be granted thetfa 'Aritll'tlfe- 1A QJetober 'next, to f^le kii AJiawer la W»''that
<:ft

V



M
COUR DU bANC D» ^A RBInE, 1866. ^5

Notice of the motion wm given the defendant bn the .V» **•»«».

Coram Duv

tTMU
, VI.

lunMn.

plea of the defendant. _ „ ^„^„ „.„ „„«„„»«* »u ui« '—
24th Jun|||Bt. On the 4th September, the defendant procured from 4h« olerk'C'''**"?^'

'4

of the Court a certi6bate that the plaintiffs had taken no proceedings in the cause
*'"^~*°""

'

since the Uth October, 1865. On the 9th September, the defendant gave notice
of a motion, and on the 11th September he moved for peremption d'itutance in
e<|n8equence of no proceeding had by plaintiffs for thr«(e years. The auestion
for the Court to decide is simply whether the notice ^iveV by theplaintifib on the
24th June was an interruption of the peremption. C. Ct P. 458. The Court
is of opinion that the notice is an interruption, and aooordingk rejects defendi^nt's
motion and grants that of plaintiffs. i

**'

}
iMotion rejected.

^<uaw d^ J^oy, for plaintiffs.

Kelly li Dorion^tot defendant.

'I

COUB DU BANC DE LA REINB, 1866.

... ' .. En Jofvn,

Qm^BU, 19 DBCEMBRB, 18M:

AtLW^N, J,, DllUXMONI), J„ MONDELBT, J.

No. 80.

OTRILL^^GQUDRBAULT,
^

( DemanJeur en Cour Ii^irintn,)

1 a»
PASCHAL POISSpifiro OUVfflil QOdDRBADLf,

'

(D0ndeur m C»ur In/Hrieur*,)'•
••Vi-'- '[•-. • IiTum. r

JWf)l:-QuVnm •ouMrsiMt crt dtvUUe, lonqii'nne pvtl« d« te HipoweMt ewBlw«WMr 4«
iBdiow <te flrsa^ oa 4e ilnalatioii, on nt eoneoida pM weo Iw olaldoliiM d« te MHto
,iat«rtoii<e.

'

) . '^'i *^^
i

"lie 25 Ootobre 1862, Tapp4l4it'(demandetir) airait bbtenu eQiiire Oliviei'
Goudreault, I'un d^lntSnd^s et diii^^ndeun en Coii*^ Infirieure; jdgemint pour
•ll«, aveo int^rdt et dtf|k)ns, k \k Cduir de Cironit, anx Trois-Rividres

;
pour m

payer de ce jugement, ilfiiMi»ilfi«li<itetteapp«rtertklitittdit OlitfetOcrtidrAuU,
laquelle fut vendue par le shirif le deiu Mars, 11864. L'intid»6 -^biWh en 'd^nt
I'adjudicataire. ' ; i.)

L'appelant demande, pai^soin iUticId pdrt^e A la'Cdur de Circuit das Troia
Rividres, la nullity de oe d<Qr|et,,i||l|^aQj^ : , ,, ., ^ . ,,

" Que les dits d^fendeurs, lors de la dite rente an dAwet, aavoir, les dit8 P.
« PoisBon & Olivier Goudreauit,'Hfit«»n' <*• I'libiWhce du demandenr et de sea
"agent* qui auraient pu veiller 4 aea int^rfita, s'entendirent ensemble pour
•'^ojrterles ench^ri^seurs danal^

!?»'v^?.?*«»^ete^,!ft>d»!«-PrPR?i^^ m^d49Wt 4



--*# tyjp

CQUn l)U BAXC DE LA RKI.NK, 18««,

Ooudreiiuit

^

23(5

"": ' !—^: "

"Que Ic dit Pnsohnl foisjibn n pris dft «li6rjf A> co district son titr* de la
" dito BO(|ui(.i|ion nu dt<orot, snyftir, le ci»quu|mo jourt d^ mura, mil huitoent .

" 8oixnntc-t',t-au(itrei , , \

" Et le dit^detnundeur nilAguc (}ttc Ic dit fitro n ^J.V ninsi obtenu par l» dit^
'•Paiwiiul l^i4isdniJo»t|i.pfofiletnvHntnj,'eduditOlivii>.''OoudrenuIt, qui qeul
" a pay6 et deboUr.j|cp jja'il en, a coftte poor pbtenir Ic dit titre, cj qUc la dile
" transactioh Atak'Jne^ (Via|^iI«aso «t rfiiraWo, le dit J'aMoJilil Poi«jon o'^tant
"quele pr^te-nohi du.dit Gottdmult,

,

^i cvrt ws'Hi an" possession du dii
"iinmenblcL'^ *

.

^
" Que le dit Olivier Gouai-enuU n'a auoun bion, meiibl- „.ni immetabhf oppnrent

"quo le demandeuf pijigso saisir en cx4outtion de Bop dit jugeinent. et qu'if a
"int^rfit de fairfrd.iSol;Hrer lo dit titre nul et siinuW, et que lo dit clifendcur a -

"toujours 6(6 et'cst oiicoro lo sevi i«rftpi;i(5t,iire du dit iinn>cub|e. ^
;

'I
Pourquoi ledjpmandcur qpnolut Ape quo le dit tit«;e du Sharif en Yaveur da

,»'dit Paschal Pbi««()Q spit, en autnntqne Id deuiandourya int^ifit, d^oiard^iinuM
" et nul et partant annuity et mis & ndant, ot qu'en ijons^quenoe, lo dit Olivier
V^oudreault soit d^clart lo seiil proprdtaire legitime^a dit immoublo; le teat
^' uvco depeoA distraits en fav«^r du snusHignd." ^. *

,

'

Les dtffendcurs (I^timds) rencontrdrcnt d'abord C(^tfe action par une cxcoptteB,
d^oiinatoire, CiStto exception ayant ^te ddboutSS, ik produisirent la'd^fenw

"

suivanto: <j .

'. " ; ,

' " Lcs d^fendcurs pour d^fonse & I'aotion da doiMandour disent

:

^ " Qu'il ist vrai que lo dcmandeur a obtcnl? ju};en§M>t centre le d^fenclour
" Olivier Goadreault, et qu'il^a fait vendrti fln caution du celui la terre d^sign^
" en la declaration en oettQ.ciase.

"MaisJcsditrdtffeMdeurj^idcntapiciafcme'nJ;: ,* *
-*' Qu'ils n'oijt jamais profit^ do I'absentfe du demandenr ou de ses 'agents, qui

"^taftnt iiTform^s suivant la loi du jour de la vento de la terre du dit Olivier
"Goudreauit, ddsign^ en 4a d^cfaratioii en oette cause,* pour en fuire raoquisi-

''

"tion. i '
,

-^ •" -

"Quil est vrai quo le dit Paschal Poisson, I'un ^s difo^deurs, a aoquts du
'

'ehdnf la dite terre, mats qu'il I'a acquise dobonnffoi, pour son propro profit
«? et avantage: ot qu'il no I'a pas acquise dcs de'niers du dit Olivier Goudreaait
" I'autre d^fendeur. , . T
^Que ledit d6fendeur Olivier Qoudreault n'a pas pu, le jour de la v6nte,

"s'entendre avcc Paschal Poisqpn, I'autre d^feudcur pour ^carter lea enohdris-
" sears, ^tant alors itbsent de c«'tte province.

'' '" , '

^^

"Les ditsd^fendcnrs nient spiJcialeincnt tons ly aiitrp all^-iles contenas en
"Ja d&jlaration du demandcur qui no sont pas oi-*e«sus spedialement admis.
" Ponrquoi, los dits ddfendeur ooncluent au dc^bout^ de I'aotion du demandear

"aveo d(6pensdont distraction an sbus8i<^n6." ' ' '

Cctto d^se tftait aceompagnee d'uh d^fenseen fait.

Dansicura art.iculatioft8 do fai^p las Intim&i rgptftont lea alldgaUoas de tear

Lo canae fut iliscrite pour <Snqu8fe et audition au mgrite e«-m8me temps.
L'nppelaht examina PisoharPdifeioii sdit faUa etartioles ot oe donieri^p^adtt '

-vtvd wee en presence du jvgc^
b±jt =^

^1^-
Viv^V'.

^.i.
.^'



0O{JR PU BANC DELA RElNE;iae6. 2Q7

" !• ,Intfliri%aCire.—" N.'cst-il pas »r«i qa«~ voos AtM ud des cliren4ean en

. " eeite tfause ?-tlB^pooBe : Oui.
'

• -\
.

2e IfltCTTOgatoire.—" N'e«t- pas vrni que dons le d^cret ei .acquisition du
." shtfrif mentioniid') en cctte cause, le d^Sfeodotir Pascal Poiixiion. n'dtnyi quo le

"prdtc-oom du d<Jlendcur QoudrcauU ?—K^ponae : Non.- ^»^ ''
, /

3» Intcrrogntoire—" N'cst-il paa vrai que le prii fut pftylpar le d^fjndeu?^
" Olivier Goudreault pour lui et dana son interdict A iu8me sen mbyens eiceuz

r
'* de «a famille?—R^ponse : Jlli cu I'argcnt |onr loire i'acquisltiun en qnestion

' '\dv ali^rif de oe district, de I'tfpouse du dit Olivier Goudreanlt, Tautre d6fcn-

J' d^uir, pour aoheter'U tenre eo question et mcutionn^e en l»dfo)aration »u nom'
!• da' d6fendeur ; i'a'i voulu la mettre iorsrdu dicret au nom du fils tin d<rfondeur

;

•? mairon m'a.dit que je n'avajs paa le droit, vu que la tcrrc ^k 616 adjugde.

*»^Je n'ai fait eaobre aucun arrangement par rapport i cette terMi A j'en aula
" encore en posMSsion (1) et elle eat encore & mon nom. II n'j a ricn de'^l^gli^''

" encode entre le fils da .ddfendeur et moi par rapport & la dite iprro. '•

4e Interrogatoire.—"„N'e8t-il pas vruitque I'argent fut paytf aveo le produit
" d'une traite sur On^sime Brunelle, Ecuier, Avocat, dea Trois-Rividres, et que
" la dit« traite fut remise an d^fiindcur Poisson par la^fomqie du ddfcndeur
" Goudreault ?—R4ponse : Qui—I'argent fut ^yfaveo le pjrodiiiit d'une traite 1

" sur On^sinie Brunelle,. Ecuier, et la dite truite^'a ^t^ reniisc par la fcmme du
" dit Olivier Goudreault soit & moi ou au dit On&^^ne'BeuIlelte, Eouier. 'l^ - ,

6e Interrogatoire.—N'est-il pas vrai que dcpuis Je d^cret, la farifiie' do .

" d^fendeuij Go,udreault a toujours ii^ en poaseBsic^n de la dite poprietS vendu« •

•• comme sulsdit par J^ sWrif?—Espouse : La famille da dit'Olivier Goudreault *
" demeureiftaintenant sur la dite terre, maia dli p'v itaii pas aa tem'ft da dit

"d<5oret. .

'
-

'
^'

(vZ. .

6^Interrogatoi]Ce-*'S^'«st-iip<>sVraiqaevoaA'aTeBpria.aTaDj^deJ'ab8Jinoe^ ,
f da demapdeur et.de sea agens lori" de la, v^nte poui^, dissiiadcr osi.d^uraigQF

, <^d^ cnoji^frissenis 4e (tonne foi et las empdcher ^d^c^ch6rir,7.-i^pon^ :JNob.
"

,
7e Intenrogatoire.--*' N'estdl pas "vrai. qu;^ ditepropri^td a 6t& vendue &

•• vij pfi* ,«t que JrjHOnfant ne" fut pas siiffiKSnt pour fayw les frais ^udempn-

,'*i4*'*'^*V 'f
*»"«<' ?—IWpoDse • Je crbjs que'ta dite terre valait un [leu plus^

'*i que1a.somme;pOur laquelle elle m'a 6t6 adju^ie, mais pa^ Wucoup plua! r--- -j^'

Le ^emandeur n^ fit pas d'aijtre prouvc, et les, ^^fiendeurs prdsebtdrent alon* .

'jaiBjotion-suivanle
: '

'

*"
•

• '• , v -'I,
*'

"' Motion des d^fendeurs qne ^I'Enquite,en cette cause soit continue m pre-

V ">>«?» JO"' <J» t^e des Enqu^tei de septembro prpcliMn, afin de perinettre aux
" ddf^nd^urs de /aire eriteudre Murcelin GoadrciAfk, maintenant absent deisette

*

-r" -™—^*"®"^" <!«'•• «Bt in^ppBsible de se procurer c*t«moin ayantce ^jis,
" et ee pour constater que la trait* qui a 6t^ piy6e par Onfesinje Branelle, etut
" des ai^nts de Maroelin Goudreault, fils du-d^ifendearCloaj^reault."

,, „ P?**« "olioo f«* ^if^^ P" la Gout qui d^da q^an» tous letW . elle ne
jponvait fitre Te$i^e» n'^tant acobmpagn^ d'aucan affllavit. Sur ce,Jes.d^fep.'

Uou(ll«a|ilt

foitifOB.

'.).',

<P. Jf* ^*« ^» ^*"«t est^-le,6 Mars, 1864, la ^e ^ca ripoqws la U^Jtgn, 1866 ' ct

»'^

V.

f

V i\ /

^~T

-'tr-

A-.
y-'r
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'{838 court DU BA.noDB LA HKINRi 1886';

QMdrMuit duurs prouvdrent pn49ux<44in^ni, que lo
rotaMa. - - k - -

fc

- . - - . ^ d^orot Olivier OoudrMolt^tait
bHcni ide l««proviiwe, et d<«lar«reot Icur CDqili|ite ciowj, et la Coir proo6d« A
rondr^ le ju^^iueot suivant

:

treDtidm^jotfrdtjuin, 1866. (Jour d'eoquOjte ot d'audition.)
(Iji^nt I'HoDcirable jug* Polette, J. C. S.) - ' '

,

Cour, apr^a avofn entendu lea pnrtlci par leuri avooato au merite, exani-
n» 1^ procedure, la preuve et' lea pidoes produitefl. et aur le tout d«liMr<,

" d^Iare le litre ou aote de ventc ooDseoti par Jo ah^rirde oe diatriot aoiwaM
ing et l<^«u de sou office d9 ah^rif, au dit Paaohal Poiaaon, I'un daa d«fenv

diur^,A Tr0^l^RiTii^ell, Je oinq mara, de I'iriimoubie ci-apr4a d«iigne, aaiai et"^

tol» par d^r«t jMa pourauite du pr^seut domandeirr oontre ie dit OUilelr
ioudreault, l^autre dtff«Qid«ur en oettit eauM, pour payer fe jnontant Ql'va

jjigement obtenu oontre oe dornier-ien oette Cour, le viqKtKsinq oetobra 1862,
-4mul<$ et nul,att%ndu que les demiera.pour payer le priz du dit immeubie'ont
|t^ fournia par 1« dit Olivier Goudreault, aur qui cet imineuble aM vendii «a
lit Paaohal Poiaaon qfti oe I'acqu^rait pas pour. ltti.m«uie; annule et mefeA
i^Wt le dit titra ou, aote de vepte, d<ciar» Je dit Olivier Qondreault seulif*
l^it^oiie propri^taire da dit immeuble dont lo d^aignation eat oomme auit.fto.,
It ooadamne lea d^fendeura acdidairement aux d^p«ns que le Ooar ocowde, Aa?'
Lea intimA ayant aoumia ot^ jugeipeDt 4 ia Cour de R^viaion oe dernier tri-

biknal rendu le jugemoQt suivant

:

,j,

Pr&«nta lea Hooorablea Jugea Badgley, Stuart et Tusohereau.
.

,

" \». Cour, ooDftid^rant qne le demanfteur n'» paa piouvd lea alMgvtiona de (Mt

"|ddolaration
; oonaiddrantqu'il n'yapaaeu de complot entre lea d^fendeurt.pour

einpfioher lea enoji^res aur le lot de terra vandu par ddoiut tel quo moDti^nii^
en la dite declaration

; oonaidtfrltnt que l« dit d^fendenr Paschal Poiascni a*'*

PM achate le dit lot ^e terra pour le ddfendeur Olivier Goudreault, et quale
dit iQt % kxA vendu A s* valeur.|<)ni du dit d<or?t; eonsidlrant que pour oea tfi-

8onft il y « e^ mal jug^ dana le, jugement rendu en 0ette cause le trentejuip,
'

1866 par la Cour de Circuit, pour le District dca Troia-RiviArea, ai^geant «ui|
Twia-Rividrea, rewerae le dit jugement, et proo^lant A rendre le jugenierit que
la dite Cour aurait du rendre, d^boute la dite action du demandeur avM
d^pena de I* dite action, et 0n outre avea d^pena de cette Cour de R^viaibn

;

et Rur motion k cot cffet, diatractton de d^penaen R^viaio^ayopord^e, etcV*
>-...» — ^IT- —— r~i -^S Uh_

«

«

<i

(•) L'Hon. Juge Tascherean, en rendant le jugement de la Cour de ReTtaion, dit
q te te'debandeiir arait bompWtement faHU data la preuta des allogationi dend6ol'iU
ri Uon, et que soit que I'are^i du d^fendeur fut diriaible ou indiriaible, la demandeurM
a'( a trourerait pas plus ayaatsgeuoement sita6 : il e^it d'opiaion, ainsi que t^ coUteuei,
qi il ?i'y avau pas eu de coptr^ictiQO ches te defeadeur; en disant d'abord arvir aichetf
pc ur lui-m8me, tel que le constate le titre du Shirif, il pouvait, sans se contredire, aroiier
qsilson intention otait d'acheter pour le fils du dfifendeur ; les troia jugea duient d'Oill-
ni( ID fm si I'aveu da d6Aiiden« ^t'alt se diriser, lo ri8alt«| serait que la fila da d6Mtt-
dev,.Bt^non> de$ind«qFlMirmW«taerait devenu acqu^rpurde I'immeubJra ; etqoea'Q j
a«k^eu8iiiHilatIon. elle n'aV»it eu lieu q^e ppurfavorise* le fils du d6fendoUr; Us n'ont
att ich6 aucune .importknce au ffiit que le prlx fut! payo par \t> produit d'iitie traite renites
pai la femme du dfifendeur do'udbaulttj parte qnb rien ne consUte que la traite protittt%
d«4uideur (2oudraault,:«t an «oiitratr<s t«: dossier semble indique que la traite venatt du

e^,qus.aa.m<^repi;a|Tait»giiquaflaBii"«»»i!«t'>nt
. i. ^A^,^

41
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^

23»

• BarmHrd, pdar^ rappeUnt-rSur le pr^Mn t tppei il (ka( d'abord ramirqaer que Ooidi*wa»

le jogement qua li Oour de K^vinoa a r«DTen^ el reviad ne diaait pMqa'il y rei«<Hi.

Avait eu oonooura frapduleui des dtSreadeurs pour iauttr lot •DoUriaaenn on /
que U plvpri^t^ avail 6t« aohet^ 4 vil priz. De fait I'appelaat qui avail t\\6- •

gu4 eoa doux moyeaa daaa non a«lioD pour te eaa oik il na r^oaairait paa 4 ^Ubiir
k aimulation, lea avait abandonn^a da moment qu'ii avaitJogd la preuva do
la aunolatiob oompldte

; at an effitt Ton doit voir qua oea daux moyenik 4taient '

••perflua, ai la aimulation (ttait ^tablia.

Da aorte qua qualqiie aoik la Men ou la mat jugA de la Oonr Inftrleure aur
hi qaealiqii da aimulation, la Oooir da iMviaioii o'a paa «u ndaon, loraqu'elle a .

'

bu^ aur Tabaenoe do preuva de oonapiration pour- barter laa eaohtfriMeura et

•uH'abaaooe de preuve do viliti de prix 410 de aea oODiid^ranta pour itUTenMr
_ v|a jngement. y ' ^- ; ; '

-i-h ': -'. '. -\ .. ;-.
:2iLi_iL_,_LJiii:>i/.._ «V'>r .

'

r L^._

Raate done aniqoament la^naatioB do simnlatioa. '

' Im Honorablaa j^geB,en iMvitjon- n'ont paa dit id quelle* inarttire lis arri-

Vaiant A la eonolnsion que Paaohal Poiaaoa a'avait pas aohet« le lot de terre en
qnealion pour Oliviar Qoudreault ; at oona^uemment, 1'Appelant ne p«ut oon- ;!^

iiaJtw pqaitivemen( 1« motif dw jugement on l« raiaonnamBat att moyen duquel le

r^anltatadt^obiaaa^ Maia oe qu'on paut>|rliBonaablettent pf^amer ntfaomoins,

<tet que las HoaoraUali Jugea^onta^oidtf; no« que l'av«u dtaitMaetitiellement et

toujoura indiviaible, oar aujourd'hui il n'entrerut probablemeat dana I'id^e de
peraonne d'aller aMoin, nibiaque dans la oaafl«taek^ il n'j^avaitipaa li«a' a diviser

rmo. II est ^gMuffntpoaaibldqa'ilB'aiaat ite dlopinioo q«e, ib^e «n divi-

-

ha% I'av^n et eo «ipna<uirki a I'appebnt le b^oiSfioa de I'adivission dv Poitton
-qu'il n'avait paa aohetA pour lui-ii(iedi«, la prauttf de I'appeJant «tatt enoore
iooompldtie

; a^it pkroe que les flonorablea Jugea' ^ient ^'avia qu'il aurait d(i

pnmvcr que Poiaaota n'atvatt-paa aoheii pbur le fils, aoit par6o qu'ils penMient du
oinaqu'ild^vait y aToirune^reavedire«te qua oSdtaii pour Olivlftf^ottdKault

.qwiPoiaaon avaif achet^ ec qit'ib ^taieot d'opinion qua ocitt« praare tt'exiatait^

{MMftu dossier. -^ c
'

|) Ii:Mipokiit*rIejM^flenfc«pprf8^ittaoheraAdeinolitrerqoel'a'W^ S
'4Mtuel t^tait divisible ; i.. • •,,

, m,,. ,:,.:; 5,.u'i:

Bd aeobnd lieu que du uoment que Poissofl admettait qa'tl tf'AVtIit' pat Mbetd *

{war lui-mfime, I'appelant D'avait pas d'iutre preuv« i fiure
i

' i

, ,

Bn troi«idme li/eu que si I'appelant 6tait obligd de faire doe prfiuvjs addiUon-

^«|I^, oet^preuve additionneUeT4«altait dee f«kita do la o«u4e«t depr^mptbna'
xeoonnuoa par lak loi. .

•, ,'
,

'
> .-.x'--. .....- '

-/'r-.

' <^iimt aa ler pointy it n'j^ aurait qu'uoe raiaoii A d«Mtt«r ' poor MiHtMir qti«
"

Va^ dalls'le da* actuel itait iiidivisibl^^t oAitoifalVde ^ire qualVdiiiiWionde

ffiiiaok, niSyfit rappoM qu'a un i»ul 6i|t„a savoir, qu'il av^it aQbet^ jibn pour •
Isi maia poor le jBIa, et que dans oe oas I'aveu u'eat pwditiaible. vOu tne^ve oi
«ftt ttfid oplnwa de ce]^Br<4winni6e dans oertadiiffkeUtii d'Yihd iaiittldr^ pM^'
J«i)iib3ns'iity^. ( FdV Me^lin^Quest.'d« Proit, VjlRln^ei,fo'rf^l»T?oumek

••i L'lAppelapt^poarrait^ Doo sanr raisoQ peui4tre( ^OHtenirt qu'il d!^ « aooane

. k

' iyi«|>ds'd1oCU iWAi^ttb
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j

'c.«oo. .„.„vi.,ble .-.l a rapport A u„ act. contlnu. „'„» p;,/„„ rd«|el!Jue.ou III "iencore n cH pa« uno rd^lo du toat. ot que I'indiviHib'ili.d db I'avoa repo*. a«r u.
pnneipe tout-A-ruit different, A .,.olr, ««r IVn.idro lK,..„e loi et 1„ ,ruV«,u,bIan^
dc«dAclara..ona d* I'avouont, o'eHtA-dire q«o I'avo,, „•.,» i«dl,iaible que Io«-

A> abord ai 1 on riJfSro aux anoiona autoura qui lo„. I , di)..i.,o.ion dea aote.
•^

oontinua ot d«a octca non-oonlinuH, I'on trouvorn qu'il. h' ,„,u,l..-„t A prouvbr noq
paa que

1 ayou eat .ndiviaiblo toutos lea fois quo TaCo .•-. tiuu, maia apA,uie^

*t.bhr que
1 uveu eat d.v.a.ble loraqu'il est d^.nontl

, .„ iuv^uiaeoiblano, Ipar uno pr6.on,pt.on do droit, ou pur doH Indices do fV.„,do ou de aJmulatiou.2
__ „ par de. ooD.n.c„c..n.cnta do pwuve. Lea r^oa <^..&>a par Merlin oomme I'Z

preaaion de tou. Ic. auteurs aoua lo Droit Romain et 1« Droit F«ocaU .« mpoint, aont dana lea tcrmea BuivanU :

~
L'aven pouvait fitre divis^

:

'

^

'
, ix

•• lo. Loraqu'il portait aur dea faita, mflnio connexea, qtfi"„e ao r^«r«ient 0^

J«r,aoonHuteaappeirtept«««c/«co«rt„u. TeUtuit l'a,« deVodt, de z!K»i)»r-
,;

;'"'
,\^r f^''*'

"''^"' " '«• *•"'"' ^^'"^nt '^P-r^s et non eonnexea, ooni*^;" dana la loi oi^lcBsua cit^
j (*) .

'
' •

J'
2o. Lorsque I'article contc.t6 de I'avcu ae trouvait combattu par aa pr6p(i

inm,«>njblance 6u par une pr<5aon,p(ion de .droit. C'dtait epoore I'.via 4?Vo*t. eelu. de Henrya torn. HI. pag. 180, ettou,. IV, 6oq«eat. poatb, et^i;"nouveaux ^dlteuradeD^niaart; >

,

'

"3o Loraque 1. partie qui avail fail I'aveu avail oontri elle dea indieea ii_ dol, de fraudo ou de aimulatron. Dea arrSta dea ler aoftt 1630, 3 ao6t 16*8
er aeptembre 1730, et 7 ^aeptembre 1778, 1'.vaient ainai jugiJ. Voy. B.rC

" lenouvcaiiD«5ni«irl el Merlin, foco citato, pag. 684- '

" «nt.^^'";ir'"'^' r'" ''**" •"^"'* P"""' '^"^ «0"'»oncea.entiJ ^,"prcove. C'dtait I'avia de Jffenrys." ^ r /"^

,

Nolle part irouvera-t^ dan, le Droit Romain ou dans lea aneiens autiirt'

^
^"««'M™Uvou qui r*fdre Ann fait ooniinu eat indWraibleq
invraiaeniblable. B.cn en effet do plus faoile A concevoir qu'un avou* rirHi 1
onaeBl fell, dont Je« <drc6dalancea de. II cauae exigent imp^rieuaement la divW^
b.l.t6 a, 1 on ne veut pas totnbcr dana I'injuatiee, r«l«urdite mdmo ; et wrnme iw
le vfrra dana 1 inatant, dana la pratique on en eat venu A diviaer de pareils aVeuMn^Ia mwndre hesitation, dhhque foi, qu'on a eu dea raiaons de la faiw.

"'

.

Maiaeitona d'abord ce que dil le Nouveau D«Joi«art siir la quealipa : fV6
> «m/«non Nor 10.)

:

i- ^ ^ V»"w

" J- '-^^-— '

- ''
;

'-•'
' • ^

. -r .\\)

ne) La loi an ^Mtation wf la loi 38, 6. 1. ff.'inoiM: ia a 11 #.„ii, j|.„. ^«. ,«.

Td^J^lid.'Zra?'"/'!!'''^"'^' TIU0B,dixliv1« d?poB6Bch"?i™il2j« gix iivraa da compte fle votie ptie, ex rationepmH$iiii. ' \ 1 \
"^^'

V- ^- 'fSaf.'
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*' L« prinaipfl d« rindivUibilitd do la oonft).«»<inn n« nouffre aucune diffloulM U'>"<t'«*alt

\^

*'lor«juo Im doui pnrtiox de In conre.xHinn mnl d^uhmvnl vroiMnibUbleN, ou da
" moiiiH ^Kaloment pomiblm. Muis «i Tune di<« deux ^tiiitahHurde ou prouvAe
*' faaww ou.inreot^fl do quulque mcnitongfl qui doniiAt lieu d'en BUHp«'<!tcr U
'• i4rM, nlo™ la conA'iwion ho diviMsrait ct le jiigo nuivnnt Ion oironniitniiOQii pour-
** rait 00 dt^ltlror le M^rnifint au d«niandeur ou niAiiio lui adjugisr aoa oonoluaions
'• aur W ohtnip,"

II n'Mt poa quoation ioi,04inime Ton Toit, d'auountf exooption on favour dea aotoa

>MntiDpa Ottr- oonnoicfl, ot quelqutthuna doa arr6tqu'ilH oife &' I'appuido auD
•pinion ainob toua, r^rdrentap^ialcnicnt h doa oiia oA TaoUj Atnit oontinu.

Bopuia la revolution la question parnit H'«ire pr^wntdo pluNieurs foia on France
IVubord 1m Ooura paraiiwent j atoir tu doa dilBoult^a. II y a un arrfit'do U -

' 'Oonr do Caiwution du 30 avril 1807, rapport* par Sirey (VII. 2.779> qui ditque
foTOu oat iiidiviaibie ai m nidme tompa quo la rauaoottf do la oouao porttfo dana

'

fobligation eat fldmiae par I'avoount, il aoutient qu'il y a uno ouuho hS-^itinio.

Mais ootte d^oiainn fut vivomvnt oriliqu^e. II fuut oonyonir " diaont Vutri
«i Chaaveau, Q. 1262 "qu'on pluaieum oiro^natanoos lea jugea aeraicnt antori-

**ti» & divisor doa r6|)on808 donn^H aur ua nidino fait, loraque o«b nfipnnaea iio-
*' Vliraiont ellos-niflmea doa Aiita different. Par etoniplos," (ce cai alien pAnnipe
"^rfuiiement analogue aucamcturl) " il a'agit du fait do rqzif^ooe d'une oblir

"gution d'abord oonteat^ : ello cat avou^o diina rinterrogatoiro. yi^\"iji^(fSf :

**fO);4 niuintiont I'uvoir aoquiti^e : octto ulltf^ation n'oat plua qu'une^ ^xjioption
i

propose par le d^biienr—tie devrai^on pSk diviaer cctte all^gatioin ? Ne pour-

"raitron paa aoumettro oolui qui I'a fuit i. en fournir la prcuvo?" ot%citent
Gabriel, " Des Preuvea," " Nous oroyona ouaal^" ajou<ont-ils,~ « qu'on ppA^rait

-*'difltinguer auwi dans le oaa de pluaieurH rdpons^ 8ar\ lo nifime fait, si poriul
•*•. elles il en eat qui aoientjustiScatives, muis tfvidemmont fousscH, ot rojoter oolJes-

*.'. ci, en aorte que Tintiixibilit^ dea r^ponaes ne' soil niaintonue qu'en antant

•^flu'ellea seraicnt totit vruisemblablea," et ila oitent Pokier ^ I'applii. " Colui

."•'qoi fait interrogoj'," ^itce derni«r, "ne le fait pas dana I'inten^on do faire

** digpendre' la decision de lu question de ce que In piirtto r^pondra, maia pour
" tirer 4 son profit quclques preuvea ou prtfsomption dcsaveuz ou des oontradio*

^'Uons ou ^onjilendo vel mentiendo iejatieret." Ila oitent ^galcmont Pigeau qui
'

vetaarqne " qu'il y a ane grunde difference entre le ous oA uno partie n'oyant
^' aaeane prouve en maina ou dans I'lntorrogatoire, de la faitspettf de la. d^clara-
'* Uon, 008 oft I'aveu ne pent fltre diviseo, et coltKoii riles a dUFfPbuvcs, ou somi
^^prouvea. Bans oo dernier oas, ou uidmo lorsqu'il-n'existeqipe des raiaons d'in-1 ,

yrniRemblunoo et 4c8 preemptions, I'aveu pcut lire divise." Vbir ^galcmeot Ser-

j^Ion & I'art, 1 du titre 10, No. 13, et Merlin, Quest, do Dr., Vp. 8uppl, ic
Ji^—Favord, Tom. 3. p. 117, etH8 No. 12.

. Cedant 4 ees argnmenta dont ila aeiuble impossible de m^coAoultrtf la foroe, 1^
'

piipm de Cusaalion a change sa premidro doctrine, (voir I'arrfit du 8 iivril 18135 ^>

»9»pQrtee: et oommeatee par Bedairide Tom< ler. 247t) II resulte do oet an^t,
4Mt Badarride, que loroque le creanoier Tc<ioonait Ja simitlatibn d(> la eaiiae expri'- -

liMe au'tit% il est pbligeo pon potT settlement d'indiquermaia encore 'de.p|foiiver.

^ign'^il ein exigtc pne flutre valable8,«qao le debiteur pout prouver le. oontraite^ gurf .

FulMea.

i\
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lu^me en I abMnw <!• tout ooinm«iidement (1« preuTo par 6arit.
On peut voir *golc«e„t un .rr,,t d« I. Cour do- 0««tloi. d'uDe d«t« pla.

noienn,„.e«.lonn«.d.n.Ch«hlo„T««..l P.7M. I^mlr. rtoU,„.lt de Ju^
.or 300 hvro- pour l„ pri. d'un ch...I <,o1l pr^tendait .u|/«n.lr vandu. U^ Zr.»oa.. „,o.r ,u 1, oh«,.l B..i« A tit« J. p,|e. et „o„ do Ten.c. gur lo ,„«t"

f« CO d.n.„. ,„ par .a.ir«,ftr».„t ^uMl a..it nJokn.ont.endu lo ci.,;,!. ^
•

.. ..l^^u
' "' " '»"'""' '»"'"*""» *•* ''^ J^Jolar-tion, do Utelllor' i)

- rl^l' ir."'"^iL""'V*
""" '•'"*'

• '• "" •^'"""'^ ^« l'in«trnorio„ qu'uno
app«r«o«o de hfr»i«on leu ji,g« n'n»iiont po. la eertitado quo Loraire dit I.

'

v.„.*. puiquiU ont «ig* do lui le -.ru.ont .opp|«tif. -nala^b b^mo .
'.pp-ranoo do bonno foi .thient do -on ««M; lo. Vn.<« d.'l.tolIJl^t

•• «f•i«M ot waptotof, ot M declaration . Hi r«|«.<5o -
.

On pwirraitciterd'autrBoarrfitade U Oour do O««.tio» <in.len,ent f«.ortbU.A Uppollant, n....on oro.tprt«raWo. deoltorquelqaoa d<oiHion« do no. nrt^S.
tribunaui dans 1« n)«ioo rona. *

•""froprea

Dons la eauM> do Sejmour «t ah Vt. Wright A .1. 3 L. C. »<'p. 4M 'Lo<»'Wnght Auft pourmiifio p,.nr aVoir endoM^ an |.it endo««f1,n billet La ',i«,i,

mno. n'mlt pa. ondoM^ h, billot et no r.Tait p.. fait endoier '

,

^•'"
f"*"/' i'"'?1"

""* '^* '*"«*' d'^dmett,. quo o'itiit olio qui ...It WitU..gn.toreZ. WH^ktp^O. F. H^n>A^ n.ai. .11. .jont. quovlt p., orm.r

3 « p w "«"* -i*-. -«« intention ^t.nt do signer comui. .g.„f Llomont

nt« d. la Oour (Smith k V.nfelaon,) n<»n«oin. I. oondamn.. " Th. wneJS
'

. «! ^.'^'m
r'T"'''"^ ^" ^''""'"'"" ^ ''jog* Smith, '<th.t^*ho«,

^^

« p%rt, hoIdBhrnBolf out totho world .. an endor«>r unU,ihecan,how fna»i^
f*H mot, and ih.t somebody eJM ia the real debtor, h. h liable. TI.I. 1* «
«... .n which the plaimiflH .re entitled to have the .nhwer. to intcr^ogntorte.
divided, and therefore, that p.rtofthe answer In which the defendant, seeks
toeipLiotheeharooterin which »he .Igned the Note, must be rcjeor<Ki. the

"faot. not having been pleWled." /
.,

'

II eM vrai que le rapporteur.mirque qne 8rin Honneur M. le jiige MohdeWt
dan. eette oauM diff^rait .ur le prinoijJe qup I'.ven <tait Indivisible ; m.i« le. opi-
nion, du eatant jago sonttrop bien eonnue. poor qa'fl iwit poMlble'do oWtlfl
qne ee fat 1& la raison de son diescntiment. '

.
i),», ii-.i.t

- Dm. l.oau8e d« Ford et Butler (6 L. C. Jar. p. igS,) Taction ii^i pourWOO .rgent prflW. Lo,d<«fendeur niait devoir et p^^t^nddit qu'ao WdtSfrb
o«t»it ledemandeur qui lui dOvait. Surfait. et .rtideH k dilendeut adWt
qa il .TMt re^u $400 d^l'aateur da dem.ndetir, mai^ que Cette wmnio Fui Aiiif
due 4 lui, le difendeur, pour logement, etc. . Sur ce, la prcuve testimonial, fit
admiw; mai. 11 oe |(«rait pas qi^e oett« preave ait e'a aiiisane inHuenoe rar 1*
cause. Le principal consid^rant da jagement eat comme 9ait

«

'*'* *»^'^r<»*-

"^nwdering that the wid defendant bath admitted wr/i'w ti dtiic'Ut'h^t
hetdid receive the said sum of $400 fioW the aildiatt Dam^ l^oSTumni 'vi.fL

'/

-.L-iiSe

y1^-
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I'otaoit,

" hatk fBtled to shew thv^sinUaoe of any Moount airaintt thamU i)aoi« MoMul-
" lio*)or anj iDdcbtednfiu on th« part oftb* aaid Datne McMullint b; nwaoa of

I'*
WfiMh it can b« declared or prciuntd thai the aaid auoi of 1400 wat rneeired

" bj Uia aaid derendant othamiae than aa a loan, th« 0)Urt doUi oondamn, Ao."

,
Oami |« oauM da Ut. Uerniain «t tiliidu (7 h. U. Jur. p. 99) l« dotnandcur

/wlamnit du' diSA-ndour iu» lot d«t«rjpi tpi'il diaait afoir aoiiftA & uno T«nt« pour
taiea du«a 4 uno niupi^Qi|)ulitea. JliO littl'itudeur plaida quo la oonvantiou «ntra
aoh autoor ct lo deraandMir iuil quo lo lot a^rail aohattf dana riot^rtt daa datti
^i <|u'il» paicraient oliftoun la moili^ du |>rii/(|uo aon auUur avait payd U moititf

du prix et avfk droit 4^ la inoitU do lot at/quo lo d^feadeur, aon roprAiwntant,

Avait dixiU ti'obtODir un titre. Lo dumaodeur k oe plaidojer ne^lila auouno
r4jpomii». *' Mail aur faili et artiolcayt l^raquo lo d^ndear avait toute raiaon
-" do ne pM a'y nUcndre, Toil4 que lo Idtti^andour d^laro qu'oo efiot il a proniiii

." \in titro maiH qv'il dovait avoir lo pi|bnvior olioix ; la Cour peut-ollo admettro
*' do acmblabica r^ponao ou plntOt o«t|Ni r^ponao k rozooptioa du d<flund«ur, ai

" tnuteroia'o'cD eat one 7 l»|Mraiiqao%i'«at-eli« paadtUil <limin«r 7 " Toilw:
furcnt lea rautona exprim^ea eq Cour d'Appcl par son Son Uonnear M. le jugo
Daval en rendant jugament pour lo dtffendeur.

Un« oanae ploa r^oento eat oellf do Thajif^r et Wilacam, 9 L. OrJar. p. 1. <
u

Le dtniandour pourHuivMt aur un compte do m^dcoin, ,Jje d^t'endeur avatt

fyi^ UD plaid»jer do prcaoriptioo Icoonipagn^ d'uno offre de faire aorment qu'il

avait pa><, et d'uno d^fanae en fait. Hur aorment d4ciaoire on lai At doox qnM-
tiona. La prcmidro :

" Have you paid the amount aought to be reoovered bj
" thta action, and if ao, in what manner ?" II ripond : "by oootra-aeeoaDU! .>

La deuxiiine :
<' Being aaked the amount of that oontra-aoooant," Itr^d4

" ttiat he haa not yet made it up, but alwaya auppoaed that tho plaintiff fra* \Xkm.

his debt."
^

, _; ,,f
/^ir Louii H. Jjafootaine, J. C, remarquaen rendantJageBMnt, " Par la pre; ,.

" ui^re de ces r^pooaea, il admet le eompte do demundeur. Cela aulBt poiuiita- ^
" bU' 1* r^clomation de oe demior. Quant au compte qu'il pretend avoir .eontW'
" If demandeur, il no le produit pas, M no I'a pas nifimo eooore faik Si on. (el

" compte eziete, qne ne I'a-t-il paa pluid^ on oompooHatioo 7 Que oe IVVU paa ^
" produit 7 II lurait fourni 4 son adversaire rocoafioDi do difiMttre oe oompte,
" et d'^tabUr que lo ebiffre od ^it Men au-deaaoua do eelui Ai eompte qiu.ftiit

~

" I'objet de Taction. On ne peut paa ainai 'd^larer, ear la vm:^ suppofttipiK:,

• .^ae le drffendeur exprime, que le d^foandeur lui.a 40, «t qw n^Bie iloat epn .

^ ^
^eoreendett^eavera lui.". ^c-; «.• v. ,;-'.• .-! ^IuiVm. • .,. ^

;

*' Be seta up a eontraracoount," rcmarqua Son Uonnear M. le J«igei Qnvd,
" and gave no particulara of that acoduat. If he had a aet off^ it abotild. h«v«.s

^i^^i^pleadcd is order that the plaintiff could anawer it.'' ; ,,,,!!,,),
^
^t^OB Uonneijir M. le Jugie Mopdelet a'oxprima d'noe iqafi^r? pl«»fof|»,p i .

• ''enoore:' . ,./,,•
i ,; i. - ^

* Now tibe (lef(^dant," dit-il,
'J
ne^yw jplfwjid^d^a |i^-(^j, be, there%o„oafipp^, / ,

W

Vi-, *»•! ilV\ :(• ;tr I IJ

" oppose

.'' If ^«> ^M P^ pleaded po]rm<ein;, as be. maintaipa^tbeo he oaanpi «|i|9^,>^e

" ferment dioitoire be ^Howed the benefit of ai) ftnawer .of payment ,«a jf l^ ba^
"pfaaded it.

"f^.

W



144 * COTB nu BANC DB LA BKINB, 1864.
,i

^^WHBIf

f

""w"

" But It la pr«|MNit«rou« for iU M»nA%ni io pratAnd that by hi* anawar h«
" haa iua<l« out tlm pajamnt. No .uoh thing : h« ikim« do further than to mj
" fci alwaya aupp^ plaintiff waa la hi» dabl. That will not <lo. lU ha» Hill.
" adniillad that ha owad. but haa fuild lo profo ho ha. |wi.i. I .m alMrly of
" opiiihm that th« juditnient of tha Court balow ought to b<« uffirniad."

Kl pourtunt c'itAiCw oiia oA U y at.ii da fortca nwmn A fiira valoir an
/artur do oolui qui lnvoqu.it rindimibiliu< do lavaii, aonima on poat a'an oon
S»«r« on tmrml aui reUBun|uo. do Htm llonnour M. I« Jugo Marodith, quimmnh d'uvco I. mojoriK'i do 1. Cour. Miia l«. motif. du dimntimont da TH.*.
nor|^lt Jugo, bion loin d'dira favomblaa auz inlini4., laur aont fatal.: " Wh-ra
•• Ihore uro go«»d ground, for m doing," roinarquo I'llonorabhi Jugt, •• a Ooutt

^|«
or Jury miiy Uiiiovo ono part of a. at.tonicnt, .ud mjoot tho rom.indor ; but t

" cannot nee any aufficicnt ground, (or adopting that onurae in tha praacnt in-
" atanoe. and 1 fttoi tho Iom diapoainl to do ao in oonaequeaac of, aa 1 ooiMaiva

J^
" tha illognltty oj' the <|Ui>B(t(>nN put to tho d«(bnda«l." . . %

.

*_
Dan. ooH quatrc ouum., on lo roit, noa tribunauK aa annt vilquamaiii fnmh

•W l«. rai^on. qui oiiatuivnt do wupvuunor la b<inna foi do I'livoMaat : il n'a pa.
4t6 queaiion d'aotra oontinu. on oonnaxea. 11. ont tout aiinplcwMt d4oid« que
•'il eiiauit quclquo oiroouaiunou de nature 4 dAirnire IViffot do roblig.tlon ad-
•uiao pur I'avouant, tollo oircon.tanoe aurajt da fair* la watiAre d'un plaidoyar,
«t ounc^uoMiucnt, 0tro prouv<$e par I'avouaDt.

Coa ouuaoa, r.ppolant lo. a priaoa en parooumt qtiel(|««s volumoa de Rap.
port.. Un oiamon plu. attontif lui on aur.it probableinant fnit d^oouvrir un
«rnnd noiubre d'nutrea du niflrae gonro. p.na toua lea oaa, il wt pr4.uniuble,
d'.prda la ihunidro dont loa llonorablea Jugea ae aont eipriniAi dana oea quatra
«auBei(, qu'il. avuient toujour. diScid^ la queation dana le mlnie mna, qn'ila n'a-
aiont ja,n«i. pcnM$ qu'il pouvnit y avoir de diffioull«, et qu'il. con.id^raient k

,
junHprudcnoe bion 4tal)lie anr c» point. Bt da iwitc, qui peut douler que oe ne
aoit 14 en r^ulit^ le mode le plua roiaonnable, l« plaa juste, et aurtout qai pant
doutor quo oe neaoit 14 un mode indiapenaable ai I'on veut aaaurcr nne proo<$dara
•imple et cfficaoe, empfioher doa oontoatationa ooag>meoc4ea aveo uauvaiM foi «|
oonduitea de mtimo

?

'

"^r

Mointonant, ai I'on fait I'applieation dea prineipea qui viaonent d'dtre d4T*-
Jopp^s au oaa aetuol, que trouve-t-oa ?

lo. Que la d^ol.ruUon de Poiaaon qa'il avait aohet4 pour le Ala, avait poor
nniquo but de d^truire Tcffet de I'avea qu'oo venait de lui arraohor, k aavoir que
« ^tuU fuuascnMJnt qu'il avait nlMgu4 dans aa d^fenae et daaa son artioulation d« -
faita, qu'il uvait aohot^ pour I,ai-m6uic.

^^
2q. Quo J'objctd'Olivier Qoudreault en plaidant conjointement aveo P^aaoa,

^•abord par une exooption ddoltnatoire et enauite au mdrite, 4tait de txmaervw
la ^ropriei^ pour lui-mdme.

3o. Que c'eat la femme d'Olivier Qoudreault qui a remia Parent 4 Poiaotf
4o. Que la famille d'Olivier Ooudreault eat reatdo ea posseaaion.

_^ 6o. Que le fiU, dont Teziatenoe n'cat poa m«me proav<e, dont au reote Poiaaoa
B a aucune miaran legale de prottfger Im intdr4ta, o'a encore fait aoooa wraog»
juent aveo lai quoique 16 moig ae aoient tfoouMa. .

'»<
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L'appaiaal MutUnt liDmblaiuanl <|im I'MpAM Mt Inflnimunt plaa farto qa'ao*
oano .!• i>«||mi »\ .Iimu. ai(4kw

,
qu'ioi, In maiiTaiM M «J« PaMhal PoiMon at Iw

foiilruliotioiMi eulre mni plaidojrer tt m* rtfponwNi aont AvidnntM
,
qwi mm <J*oI»

rntioM mat invraiiK-mblublcii, qa'«||M mnt onmbnltuM por dm prAwmptionii

l^nnl.", «t q«* U prou»#» do laar tkmMA4 rAanltn ilm atttrM p»rti« da I'Intnrro

K«(oirr Ial-iii4mfl, el qu'nn oonti^nflnaa, il na aanrait y avoir dn d»ut« qii« Vmxvu
doit Kre divi*<(, que l'a4i«iiMHi<iit d«t Foii^Hi ^«'il a'a pM Mh«t# pour lui DiAnui

doil mlfl raater at l« rMto 4(r« raj«l4 • *

Mi«!iit<)niifil qnnnt aa aeo^^nd point dn la oaoiia. ^
Mime si kia intlmAi eiiaaant A(4 on 4tttt dd pniaf# qiM PMnmi avaU a«h^

.fftnr la ilia, k Oour n'anrail pu kur p«rQia(tre de fairo oetta prnuva, oar o'cfttM proBTor |a oontraira dea alldxaliona da la tUfanao, ear il aat Evident qu'en af-

flrmaiit qa'il avait ach«<M p«iur lui-iiiAnK', I'oiaaun aflrmait on in-line Umip qu'll

U«aarMillt
•t

i>t NorUiaqun d'uprAa lu aiinu>Ntfti

avait qa'vna aook ilternathnr

I il avait whtU poar 011-

I'enae il n'tfta^t pa*, mnia il

B avail aohet^ oi pnur k HIa iii p<»ur d'nut

4ion tolk qu'elle 4tait li«t Mtr4 l«i pn

poaaible, ov Foiaaon avait nohaU p«ai

Tier Uouilreault ; mm-aeuk-oiont aui

na pouvait Airo quoaiion d'auoao >utr#<||jiHhk^J^u moment par coiiH^]uent

que Poiawm eonreaatit qu'il o'avalt p«a a^P^i^ luindmet k dcniandour m
trouvait avoir prouvtf aa oauao, oar il aa'troQrait par lA m6mu avoir k preuve que
PoiaNon avail iiohetc) |M)ur Olivier (Joudreault.

Maia, dira-t-on peat-dtre, laa inliw^ nvaknt en outrn de lour premier plaido^^
ty\^ una d^l'cuiw) en fait, «t k demandcur i^ait oblig4 de proavor aa onuMO ind4.

pandamRMnt da toute admiaaion direote ou indirect* que pouvait eoiiiuiiir k
premier pkidoyer. A oeoi I'appelant r^pond quo oe neat paa k caa ordinaire

d'nne d^renae en fait aooompaguaot una eiooption. Dana le oaa aotuul k pr*>''^'

-

lior plaidujer n'^toit paa una exoeptioa, oo n'^tait r0(4i«meitt qu'un pinidojar

n#gatif, prikis^ment de la radme n»taro qu'une d^fonae en fait, aeulement qu'ii, ,,

Atait formuM dana dea termca affirniatifa, la mauvaiaa foi dea iniiui^ 4unt pMi '4

lA plus apparonto qu'elk n« I'auraik^ti a'ik euiwont fil<i uno ainipk d^ibnao w I
nit. FaMe pour un lionime qui pliiide puiemvnt at qui fjk une d^tbnae en fuit

et q^ii par k met eon adverHuiro dmiH I'ubli^i^iition do pmuvor la dette avuint qua
lai tie Boit tenu de proaver k paieuent. Un toldre octta maniiM^e pi aider,

.

paroe qu'elle a ma avantiigca dana la pratique et qu'on eat ^nvt^foUJierimr kt '^'

jous aaroa quVlle poot avoir d'illogiqao. Mok I'appolunt no oroit paa qa'on

•ojt ^element diapoctf d'adiiiettre aimulUn^niont deux pkidojera dont I'un k
Tcffrt que Poiaaon aurail atiwti pour lui-mdue ct I'autre A t'eSot qu'il aurait

*

aehet^ pour un tierif. Sana oompter qu'il n'eat nulkmoiit twrtain quo lea d^feii'

deura en fjiknt une aimpk dtfenaew fait ouaaont obli^tf k deipandeur de fuiro

aa« pranve plus ampk que «elk que kur premier pUidoyer I'obligeiiit de faire

Oar one d^fonae en fait n'cOt paa autoris^ lea d^fendears eux-mdiiiea 4 prouver
que Poiaaon^vait ackeitf pour ua tiers, pour eek tfvidenmeot il eut fullu un
pkidojer affirmatif : I'effet pratique par oona^uent d'ane defense en fuit n'cilitdt«

m aeiabk, que de Ikr oootestatioB lur k question de sd^ir si Poiasoii avait aohet# t
pour loi-ni<BM <m noD. Ueaorte qu'A oe point de vae lea doox plaidojers fjks
pas kt intim^ aaraientM en tiaiM ftimaimmt wmbkbles quant A kur effel

*.*-.: I

:>a?'
/-



246 oqu^W bak<; da Li/ ikBte; ia^fi!

Et dana I'un oomuA I'tuW

1 btrafr ' r «»«™'' »••'««•'*.«'»<' fi^mi-^nloi eatcJnsiSe commune

* famille qui^restent en posseasion.
»«r«»n« ei

I«a coDsid^ratiooa qui pr&!*aent aont dea considerations atrictement Wales

«mple pomt de v™ dtt bon Sens en dehora d^ tout moyen technique.

Ze OuL O . T'- ,

^"
'i'**""*''*' " '"»^"' n^easairement «S^

.^te J^TrOlfvI r^^
'^"'' ^« «»"• " »Vl>^''<» <»- I^oiaaon n'a paa

tr«?
~**'«?> •* P«« "« Pe«t coistituer une preuve, comma lea ^utorf:

80.t, non paa d alfirmer, (car ce que la Oonr de ^virion n'a p^s oa* faiw per-
/> gnne ne voudrait le faire.) mais m6me de auppoaer que Poiaaou' a acta "^^L

a.-me.neleconnait-.l.lVt.il jamaia^f H n'eflltH>ien ; de faitJ dV a p«, i
lombre d uue preuve au doaaier qui verm.ttMt ^ n„',\ '

. - « - ^ P"
qui pftrmgttrtit ^ qui qfao ^se aoitda dSutawqufr

I
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lofibexiate ou«j«ii.uf.,i.^ ?rttendr»-tH)B q,e le dem»nd««r itait obliir* g-^S!«^de prouver que Po.«Qp o'anit p«. wfceM ppar «n ^U doot nonM»nl«»,nt il foSbi
n «tait nanenient quMtiop d»Dp la d^ftnw, o^ia .u oootrtira dont U d^feow
iDdi(|iii|it <^nil n« jpoavtit ltr« qaeMioo, p^or qn fils doot W nom n'<tait p.i
m«iiieiiM.ntionn<p«Po^ad«D8«irtpon8eiOMwrinent. D«m ton. le. om
n .rtrait-oe p..m i t»oiMon et A OUvier Qoadwault i^ pro«y^r oa fait d« oetto

(1) et c est au resto l>e que leelntirtW oot r^|^a par leut metioD. Mai. en
outre qui croira que qi Poiasou ayaft nJeUeaient eu I'intentioa d'aoheter pour I.
Ilia, il aurait pna le tltr^^ep aoil pom, qui o^roira que le Sharif lui auraigeftiBi
un trtre au nom du^la, «^ui croira que le fil*, ifi)prenant que PoiaBou avait pri^te

JT. - "**°^"P^ " ""^ ^"•''* '"^ P^' ^ •»"« ~P« fi»iw »««un «""«g«»-

S*?!
"^-31"*'" • ?*"•*•*:?» «°? "i >« fil'' «at <5W 1^ viriuWe aequiJreur,

T'tT !*y!*"*^ Gjoudreauliauraient dopM A leur avooata lea inati^uctioiia^o'il.
lui out donniJea, pena^t-on qu^ila auraiept i||« nae Eioeptiqn diolinatoire et

S'. i> '"T* •?*""*' «*„^PliK^~JPou«oB^vvt achet<5pourl«J,«6me d.

r*r* '

' ^"i"°
propre ootop^, pn^et et avau^ge. Peiiae-tK)n que le fila aurait

T,W"'I?,H^^ »\«P"ft?<>»rd*M« Penae-ton anrtoiit
qu^rga la r<5pop8e ^e Ppiaaon aur faita et articlea, I'avooat dea lDtim<S8, a'U edt
''™]*'^P«n8«^« «>n i'wnt ««>cdre, n'auraii pi^ au moinatent<$ d'amendor aea

53^ - °'"*"^* PT* •"c''?''f«"*?
°<^»t< '^ fylw o^e ipterreotioa au nom

k
'3*""*'*^" **"'*' n'aijrait pu offrir de meiUeura t^moinaque le fila lui-

"
lf.,''^ri:«

"^*! ?"* ^"'?«!^«*^«'* acheW pour le fils, «roi^on qu'il n'aurait
pa, bil luv/allait faire aa motioo telle quelle, trouyer peraonni qui aurait au
"5"">""^«° •ffi'^^it* l'«l>ptti dea faita all^rfadana cettemoUou. L'Hono.
raWe Jtage in Oour Inferieure a lui-mfime entendu lea r^pooaqa de Poitaon, U ayu
flon taiAinti^n et sa conduite en g^D«ral pendant qu'il rfpondait, et qui no aait

*'?A -1^? '"*?^?.,«««"'« '9>po«>8e, telle qu'eUe eat pntr^.par le greflier,

"S ®
^J"

^"^*"' ^^'^^, '^^^^ «*^ rouyent i^n r«spm« plua^n moina fkible

'V?f^!? Lt,"^?^'**^"P*'*'*1P*''??- SpuapeiciroonatanoeftrHonpraWeJugo

;j^s^r Vf^^^i^'^'f^^' *' v^ »^«^^« »« pop-

!f*
*",W'- ^"t-iHJ ^u'll eat Bage,:e8t-oo qu'il eat d'qaagedan^ nneaa aembla.

"^°M*!S'^'"'!f"^"«"*;™.^«^ ^« preiTO. |Jn outtpi^ ppvrnot

^^™ *'-,^"'°T
'• «*^8«a^t<5portfenIieyi9ionp|Mr Ipalntioi*. 1,00,

au* laqi^irtion pe Bimnlation dont lea Intimda n>t parltf que d'une manidre tout
4 ftit bffldcflte, iniiar*eneiientror la'queatidn de jwridiotipn. ^En tendant

j'*^*|!if^
,'«^ fl^inorablfea JujgM en' iR^yiaion oat d^lar^ qu'i^a f^'ayaiept pn| oro

p ,
i

'
.

11
' „ .

'
-'i % • I I

'

i'. 1
1

1

.' " I'l l I
I I I

'

I

Mgi8l«ki^iliat Mopteda priac^
i>. may tii|ro bi^ noticed ,a« % seqpnd a^.

- .
, ;>• r-''^ iiesra' the jpartj Viio sntetiuitiant

>aljBgt« th»alBr»atiW>Ttaie|6e|rti6ttvft(thl» tWt Whert tKe srtjeW mati^ of the
^«^gfrtf9n1ifa pvouliavilyw^n Itha JgieiirledvB cfme oiSthei^pa^iMJt tha«pi£rt^ iMai

;!

m: -^K'
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Go^drt
ifalt

i/

/

v

•«5o««.,re de decider la q«,^tlon dejuridio.ioB paroe qn'U. «Ui«„t .rrivtf« i UconcIu,u,n quo aur le m6riu> IWioD du d«i«a.rfe«r devalt *tra d^bout*.. ri)

^ 1. Appelant .,tot «iaJheureu«meot ooDtre lai U ^6oi«on de 1. Cour deR^.«.OD .lia <5UJ de son devoir de traitor ..ec plw do d^Staik qu'il ne i'««it
fait autrcment lea diversea que«tio„a qui «o pr&«,pteut.ttr U pi^aeuteoaua.. Oe.qnea .on« au reate aont, il oroit qu'on^'admettra, d'uuCraad jnt^rfit ea autaut
q» elh» eo pr^aentent t,ua lea joura dan. la oooduito dIo„u««, ot il eat i^r'

cn^^tn«a„moinade«,„ devoir -d'ajotttor quo ai I'Honorable Tribunal d'Appel
^ta.t davia qu^ la prcuve do TAppelant n'^tait pas entiArement a6fliaante le

^

jugen^nt de la Qour de K6#laioo ne devrah paa, J,^, ea ce c^, fl4iTfim*
^ purue* aloraJe,ra.ent fltro renvoytfea en Cour Ififerieure pour donner 4 1'Ap^

,
peltot toaoa«oa do pro^mro telle, auti*. ot plaa amplea preuvea qu'.l peut am>et que la CourlofiJrioare a jug^ qu'il n'^uit p.. uiasaL qu'iiiJumr C^K

, CO qu a fait la Cour do Cassation dans an oas toalogve. Q)
Les intim^s expoaent lonn pnStentiOna oomme sqit, d^g lear ftotum

.

I obtention prtalablo de ?e.^« cfo «*Wfo^
; quo si olfe pent I'Stre ici sans^te fi^rmaht^^ce n'est qu.fdov.nt le. tribunaux anxquels bloi a '^pdoiale„ent

'

e^ferd ce privilege-, savoir, la Cour Sup^rieuro. (Status Refoudus du B. C, Ch.

i?:oi;z:;dr'"'^""'""^"°^^^
La See, 2 «*" ei". 70, m8me Status, qui determine la jurisdictlopieJA C6urde Circuit y souiaefc; toutbs ios actions et poursu ites civiics daJiSucllesh yalcur de la chose' dfiniandde n'oxcddc pus $200. Ces Jermes. tous Sniuxqu lis soient, ne p^mvent certainement pas com^rendre les actions qui ne pou-va,ent,en France, s'intcntcr qu'apr&i en avoir oljtenu l'autori.atio\ du Sou-

'-i_

(1) ^appelant ne prpit pas oecesMin de moottor que la Oour de Cirrait .Tait i,riHt«.

qa die I a.t voulu o« non, deciderla question de juridiction en faveur de JwLTde''Botte que pour pourvoir soulever la quesUon de jusidictioa dev.at cet'e I'ourT
"

imSej^entdQ appeler 4a jugemen^^our de R6vl,ion s„r ce po^c.^^^JSt^

'M^'VaSlItTitrfd?!
"*' '^""'". " «*"•"««»•"'•' direr. o*«l8

: eelui-ci rtpond\a'il

"Iw tl!^^ !
* /

''•"' '.'" '*'""*' •*'"'"» »*'«• *• «»» •^ <!»• ce dernier est eftc

dotenteurpour sflretedes sommes qu'll affinnjlui «tn> dues. • • * UOour r^forS

jagcra conVinablea. Boncenne, ProcM. Civ. pp. 372.3."
-"/o™ quu.

,/

\-:'

Jii_^_;_I<,.



obVtt l)tr Aaj^c i>E la beiM:, isee.

—, i.in
()ii

';v.i .

^

24»

Li Seo.'S du Ch. ^8, flxtiiytJ^ joridictioD do la Oour Sup^rienre est tonte OoadiwnU

•uni g^n^fale, toute atissi illidiwe. Si ees termcs ^n^rauz eusnint eompris lea Toimtm.

actions ea rewisio9, pourqnoi'loiiliBpoBitions de la Soo. 6 relatiTcs aux ootionfe

wroMinont

,
In See. 3 do Oh.. 7d donne blon A, la Oonr de Circuit, dans Ics^nrsnitos pen>

danttt dovant^lj^, tons les poaToirs de la Cour Slup^rieure; roais oe n'eat qo* '

^

potir eertaines proo^dores tubtiqumtei d rin$titution de Vact'um, et qa'elle men-
tidnne; quunt aux formalitds qui doivent pr^derJ!aotion et dont cellcs portjes

devant la Cour Sup^rieure aont affranohics, il n'^en est pas dit nn seulf ^lot^

Prtftendre qne eet abtions peav«nt Stre institiiM jl la Cour de Cireuit, Vest
affirmer qu'il n'y apas d'appel d'un jugement en reseision d'un iS^ntnt pour Que
ojioae valant moiiis de 1100. .

- En seoond lieu les intip^s 'soumettent q^'au m^rite mfimo le demandeur ne- ..li -
,

.

"
,- ,^ j:j

ponvait pas rtossir. ^

Bemarquons d'abord qu'llne pretend pasque les enoilriseeurs out iH ^rt^,
isais que Ton s'est enteadu pour eet objet. ^
Les tribunaux ne serntinent pite lee pension, ils ne jugent qne lea aetes ; or

qnelqu'aient et^ l^s projets et les intentions des ddfendeurs, s'ils ne les ont pas

ex(teut^s, I'aete teste sous oe fapport^^t.
Mais il est prouvte que Olivier Goudreaiilt ^tait;jibsent de la Province.

II a'a pas pu par consequent tfoarter les enohdrisseurs; et par lamfime ot

'moyen tomte.
'

%-> I

Un autre moyen invoqu^ parie demandeu^jeit la vilite du prix.

On salt qu'aux ventes par le sh^rif les propri^t^a ne se vendent jamais k lour

valeur r^Ue. II eit prouy^ que oelle dont il s'agitne valait qu'un pen plus que
le prix d'adjudication. j^ ^
Un tirbisieqxe moyen e§t que Goudreault est rest^ en posnession. II tftait lui-

mfime absent de la Province ; sa famille qui oooupait|luparavant une autre pro-

,
pri^ttf-est, apfds la vente, all^ occuper oelle vendue. Rien la de bi$n ^tonnant.

La propriety a ^t^ aohctfc pour le fils du ddifendeur doudrieault; ^r^idait aux
Etats-Unis et> il oe pouvait acbet^r cette propri^td ,4)ue pour y loger sea vieux

parents." Que sa mire soit allde y render y a-t-il 1^ rien qui dtonne ? Si on eut

commis une fraude on aurait oertainement piis plus ^e pr^|||itioo. / ^

Le ooQt du contrat a ki6, dit le demandeur, payd par le, ddfendei^ Goudreault

:

Le paiement'diftitre du sb^rif'ne seirait certain|^cntpa8 senl nn motif suffisant

pour annuler un ddctet. Lo <demand«ur a probablement voulviSire le prix de
vcptc ; mais, outre pas la Cour ne pent pas suppler anfe errenrs ou auxtDmissions

de sa demande, oii est la prenve de oe fait ? C'est la femme du d^fendeur qnl a
remis I'argent & I'acqndreur, ou mieux la trsite dont oe derniergi toneh^le (non-

tant. Mais k qui le fils absent^ du pays pouvait:il mieux adresscr oet argent quf^
sa mere I Kncore une fois s'il y avait eu fraude on aurait dte si^r see gardes

;

«n aurait employe dcs moyens ddtoumtSs et pl^s 4tudi^s. Au reste^ on a effort

de proiiver q|io I'argent avait^td fouirni psr )e fils, ^ Cour n'a pas oulu'le per-

mettre. -

Mais dit rAppelant dans' sa reqtiSte, o'dtait' bfannger Iapositi|oh prfs^ par la

"W''"
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at

l*0l«,0il.

\^\

k dUbl.r 8. dmande ? itn do sea moycns, « l« «,ul qu'iUnToquo matetenMjL
e«t que len dcn.ers ont 6t6 fourois par le dofendeur Goudrea^dlt Prou^r qu-i

J

Uva«)„t*Stoparun.utron•^t.i^^e|«8r<JpoDdreA.oa.d^^ La Jo"" •»fait ne permottait-ellc paa oeMe/K^nse ?
,j^

- -^

^'AppelaDtinv^ueicil'absenoed'affldayitauwu&decett/motroD.
D'*prt»

.TrirT IT *T"^'"'
P"

't
P'*""""' ^"^ d^fendoun. en Cour lofiJriiui il

.
««r».t offort dW dresser et prpduire u„ ; „«|, on aurait oonaenti A „r«n7rer

ZTlir
"*

J"""
*'

'"i"*-"'''""
aurait^lement appu,,S aur ca ^

Son vT t""""""'"V " '^ P'^^"** '^""' -3 '^'^^^ ^- conteataUon
Ji^. On voudra b.en remarqu^qu'il n'a auouno auire preuve que lea r^ponaea

t^t"^'Tr ^"•'^
''*V''=*"-'»-

n.vaient paaete\%„ifii.7q„1

tf ^.TT «;a«"^>«fo« A '•"> ^« d^Sfendcum prA«,nta en Cour. II eut puWW d y riSpondre *t a'.I y avait e« fraude, il I'eit fait. lA^eneore git la bonne
fo. dea part.ea etde a tranaactiof... Maiaraffidarit requiaTft. d^fe.^^raiCdans sea rdponaeaVl'argent ^tait le produit d'un» traite; ai le juge n'<5t.it paa

acbetd^ n eut..l pas dfl permettre de IVJtablir d'une^ani^re pluaMtiafaisante?L Hon juge ZJrummonjf, en rendant Je jugement de 1. Cour, dit en aubatanoe '

aihTmrr"?
'' J""r^*"^*? «»^ <>«P»" '""S**""!- «t««i la doctrine de la divi''

t„™ ^ 'T J"'l'"".">'«i« '* P«'«e. de 1. rfponaa.conteat^e eat combat-
tue par de. .„d,«s de fr*«de ou derimulatfon de mfime que lowqu'elle eat en

ni trf" ^i''^'*^*"- "*" P~P'- tribunau, ont to^oura rC„„;

de^ jugea dana 1« cau«» de /'ord cfe Butler, St. Germain 4, Oladu, e^aurtoutoene de ^a^er A misean^ oitee. par I'appelaut. aont auaai expUciis qu'il eat

'

.possible sur (t^j)oint.
r i« • «• ,

^
La repojae de iintime Poisson aux 3e et 4e intefrogatoirea aur faita et .

U^T'MT^'"} ""! ««n»»diotion auffi.ante pouren permcttre la division :

a parti««nt on demandele rejet, oontient-elle dea indices de fraude et deaimu-
'

latioo «^a. que le pretend I'appcl.nt ? II ne pent y aroir lieu d'en douter. La '

..ontrad^ion eat €vidente, et la simulation ne peuta'itablir plus claireuient.

" ahSi/driJ!"'^ f ~°J«'»*«'»«'t q«e "Poison a tcquis la tcrre du'«herif. de bonne foi pour aon propr* profit et ayantage, et qu'il ne I'a paa'^J^acquia^ea den.era du dit Olivier Goudreault. I'.utre dofendeur." SoutT
^Tnv fT"/'T :f'''»««>•««««» P^mr fair, racquiaition. de l'<Spouae

'

f
Ohvier .^udreauh, -akre dofendeur

; qu-jl . voulu la mettre, lo« du dLt.au n^ d« ^ s du dofendeur; »ais on lui a dit qu'il n'avait pas ce droit. ,(^

don clairenint contredite par Poiason lui-n.6nie,^ maintenant ila aoutienientqu lie a ete achetiJe pour le fila de Goud;>eault, et ayec aon ai^ent. Maia out'equ II nj a pas de preuve de^ed dernier avancd, lea priaomptiona lui aont oon-^.rea^ L argent, de I'.yeu de Poisaoo, )«i uiie reoi. par la femaift du dtfen-

?e lri?uT '
"' T"™*"*^ de biena eat toujours auppoa^e tftabli centrele^an et la fenime. juaqu'i prjiuve du oontraite. La femme G^dreauU. done

«cbeu>.par rentr^miao de Poiason, U te,n> de son „.ri are,' I'^^^td,I
- »•' i^'Jtf .*»

"

"I
- /

.j^
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tntrl. Get ai^Mt n'a p<» <"$ rami. 4 Pouaon, par I. femuia OoudreiuU, k Utrt 0<»adr«.H
<le prftt pour Ittt^^f^oUre d'.cquiJrir U propri^US .d md nom, .insi qu'il .118- PoiSm.
«««.tdan» wrt pUidoy*,; o,:*'<5uifc done que daa. le bat d'acheter pour Oou-.
dreault que la feuime di *^uUi hi a rumis cet argoat. 'U aimulation et la
fraude percfeni, ohe« lea^feuJoura, dan« tout le ooun de leurs tranwotioos et do

*
'

Jeur8.procd.l,5.. P^i«o« plaide qu'il a aiheW la propridt6 « «od nom et pow
«on pjx.pre c».npte

;
ilia croit done A I'abri di jugemeat de I'ippelant ooatre I'iB-

tun<J Ooudreault; ma., il .^r^oit que Target qui lui aiti remis pvla femm.de oe U.H,,, et dolH ,1 eat oblige d'admettn, la «>«roe, paro. que I'appeknt poa-«Me le* moye,j,4<, 1. ,etracer, va tomber sous le. roup, de go jugemenr; il obWtA <*.tte d.fficult4 en doonant le nom du fil. du d^fendeur coime 4Unt la pi ! #jonne pour qui et des denies de qui il a aoheti. Mai. quWdfe que eo fil. Lt
^

1
et steaoe „.ome n est pa. pro^v^e, et doot o« nV pas oheroh6 «6rieu«,ment A

,
prouder I existence^ dotit on ne oonnait nUe nom ni le domicile. Cet enohaino-

" ' ^
ment de oontrad.et^ons et de tranaaction. suspeotes <K>nt le. preuve. le. plo. irr<J-
«u.^bl«, de la simulati,^, .telle qu'^ublie par tou'. le. auteurs, et il ne laiL auean
doato dans mon esprit. '.

.„^5-*v""**"'
noserendraient pas de suite 4 do. preuve. aussi fortes, f I

Ir f«T 'J**? "'*''°r
*^^*' *"•'"""•' '»'^« '»«?"'" I'd'^ acquisition du ^Sharif au nom da Poisson, 1. famille Goudreault . oontia«6 den jouir comm.

avantlavente,elyamfemefix^ complitemeot .a .^sidence quiitoit auparataut
surunenutre terra: que le p«5tendu acgu6rear Poi«,n n'a fait aucun aete de
pos»e«.6n.c^^u.s quNlas^^^ -

je cette proprl6.^ q,i'«v.nt cette aoqui.ia6n;%t'quo le substitutqu'il veat s.^onner, dans le pr<tendu fiI<de,.Qiru4rea«ItJai«e dcpuis wite mois, a« nom doPcsson. une propn^tiJ qui aurait 6t6 aoquise db ses deniers et pour son oompto.
.
Une ^parclle condu.te, de par^'un a«qu^reur eerieux, est invraisemblable.

Lejdgement de la Gour d'appel est motive oommelSit

:

La Cour. apris avoir entendu les parties par leuri. avocat. .ur le «6rito, exa-
.n.n<5 tant le d.«.ier de la procddur. en cour de premiere instance que la re^uSto ,en appel produ.te par Te dit appelant, etWr,le. tout mftrement ddlib6rt^

Cons,ddr..,.t que le titre ouaotede vente con«nfi parlesh^Srifdu District des"
Tro.H-Riv.ire., a Paschal Eoisson, I'un des intimds (defendeur en cour inft.^' -

SrJ- "7r"r" ^f ««»» ^^^te^uatre, de llmmetele, design^ .„lM
'

d^cla at.on Uo I'appelant, (deij^ndeur en ^Jnferieure>et dans lejulnlentd^-h^Cc^r ^e C.rc..t d. dit I)isirict. si<5^

^

qu^s le d. .....nouble pour lui-.„eme iiavecse. pro&j^ietH, mais pour Olivier
. «^«'1-;'N .utre des in^im^es, et avec les deniersKit Olivier Gol^ll .'

Stitutir i" r;-^"^'""' «<>•»'*« P™Pri<5taire, -du diV immeublelg^i, •

aveu,..epracndavo.raucUl.dro.1ouint^r«tpers;,nWaud&me«^

a^4U^f ^""^*' '^ ^""^ »ej«ge»entd« la Oour de Revision prtnonc«r ' *
'

•#Qd^U le quHtneme jpur do novembro 1866, d^bo.t.nt I'aotio. do iLpelant H
^-

€!oarde1t^v.sa.„, conflrmelejugemeut ie).^ i^r a. a^^^,.^..^^

'%
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' cSCUM t30URT, 1869.

\

^^w '^*°' ^^^pii^"'^ ^* <'"^"> '" <fl^rordonDo le rtttvoi da dotiier A ladik*W».| ©onr de^JIW^ilt jtux Ttoin-Tlmim:" PutentUmU l'Hononbl« M. ie»Jiig»

H

»«,

^'JJiouddet.

V JS.pamitit'd, avooat doTappelu
'

i

QnKiuU^Iipigloit do Attgert, uyWua dn intiintfs

^^* uS':. ''"1^:5 couSt oe quIeij's be
.mm .^f

l^y i f*!;- / fiONTRBAL

1869.t

ii^'f.

t ^n limtlar inlt between 'the Mne^pKllw «zpi«NA

'

in' Moof^fDoe therewith upon the |Sm»iiluui of lb*
a arged before tbii Conrt, thpvld MfrMUMi dtt(*g!

^ I i;^?!?'^'®''!^^ and 0119 betneisn^thciljttM^UM

^ ^We^^^|;|Bp»irt^I?B*iS^w by Judges Badgley and Monk, wi^^tft dif-

;*
:
f^r^Q^ c((l|^^ feat ^Is etaiiw lo other respects, the 9uita wfflf«if«oiBUT

iI>eoI»riAiotiat^f Jjidge* t^refqt^ fjtled.
' i

* t

i

^

'
'ii-i

||5ijCV«?f» <fc iwBit, fpr appcH|nt. j^ ,

m(m^ ^tephen$, for'iire8poi||ej(4J

MONpilAL, ^a SfiPTBMBBR, 1869

' (%rai» ToilkANOK, J.

' " No. 2760. , ,

> < Serrurier v.- Lagarde et al."

.,1 -'v'-': .

'-
''f''' ,

,

' "
. .

• • 'u
•

ti^^S'-fntatf* between landlord and tenant thecouie gageriepar droit rfe ntUe may b« Bai»

^^JMkKa^CB, J.—The 'defendant, Joseph Lagarde, seeks to. wiihdr,»w his good*
^^ro'itt ji Bei|sare made by his landlord mofe .tbuAr eight<iduy!i ufter tMM^widVa^
from^he leased premises. C. C» 162^f -Ih#€oarf,>iiplying the wH^n i». v^^l

Jlftfoitfe?cit vV/\)ic«r," 1 L. C. Jur. 27C, \b against this ^rctennion. jHtt .

'

3|. <fe 4 C. De -Corftw^jfglJefendtBitt,

.^ -v^ «T-.'

»>» r f-'^

c
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SUPERIOR COURT, \m.
'

' ^Mpi^TRBAL^JOTHjIEPTBIIBSIl,

€oram Torranob, J.

*
No. 180. . , ' .

'

The Quebtc Bunk vs. Cooh

'!;^ rVnJ'lhn'lZV'T
•"^•»''!»«,• '""» »' """"'r d«o on • promlMorr note, .nd for monSy

V 1 l"*?' "^" P'*'""" •" » P«rtnor.hlp of which the defendant I. « .mrtnor

""J. 1 « i!ln rfh" I"*;'' ."'f ^'" "•• '" «<'"'•«'»»•"«» unll„uld.t«d d.m.Ro. »ll««el to be

o ?.Utt- ho^.'LIn r ;?i '^r"""' 1? '" ""' P«'*-'»»'IP of .which lu.1. memtor. wlth-

'arucTbXTomp^ir''"""'* '"• '^'' -•--"«' "' »^rpor.oo.«y, .„d

.
TohRanoe, J. ThJs case is before the Court on a demurrer&ade by the plaintiff

Q the second plea and to the incidental demand of the defendant. The action of
the plaintiff i9 to recove^ 110,002, and interest, being amount ofa promiasorv note
and cost^ of protest and interest, and tl2,C65,50, claimed by money counts for
money lent and interest on the same, and the conclusion- of the declaration is
for a condemnation to pay ^12,665.50. The declaration of the plaintiff alleged
the promissory note to have been jointly and severally signed by the defendant
and other persons named. *

_The defendant meets the action by several pleas and by an incidental demand.
The second plea seta fo^th that the plaintiff on or about the 2l8t July 1868
began an action, No.^OqS, against the defendant and other ;,«•«,»* named in
the plea as members of a co-partnership known as the Drummondville Bark
Jixtraot Manufacturing Company for the rame causes as the present action so far
to the prom«sory note for $10,000 is concerned. That the plaintiffs in said action
caused one Wilham Rhind to make an affidavit as their agent, against the said
Company, in which affidavit, inter alia, it was alleged that the said Company
and the .partners were insolvent, and were secreting their property with intent
to defraud ,ts creditors; and upon this affidavit a mine^rrit before judgment
issue* against the said Company, and their property as.well in their own hands
as in the hands of garnishees, was seized ubder said taisit-arrU, That
by reason of this mi^ie-arrit, the business of the Company was stepped and put

'

«n.end to, and the Comfijiny M^Jn fact ruined. That at the time of the insti-
tution of the Mid action, the ^fendant was a trader doing a profitable business .and was also a member of the said Company. That the allegation of the
affidavit that tho Company and the partners wer^ipsolvent, was untrue, and the
defendant was then solvent and in good credit and circumstances. That on the
,^Oth October, 1868, the attachment was set aside by a judgment of this Court
Ihat by reason of .the. statements contaiij|^ in.ifee affidavit and by the seizure
a.^ proceedings oftl^^Mifln^tj^^ ,968, the defendant as well

f^^^J^yn^m^o^^^^^ of the said Company was
apd IS greatly mjTil^ and damaged, #hi,^^ business, and tiie credit of the
defendant ^*«d ,s greatl™ whereby tho t^ndtnt 8,^050* damag^to '.

th^amount d^l5,000 an/th^ defendant further #t«n^.g^t lo^^f^m^ ^^^
and was necessarily obhged^to incur great costs in travellin^i*ip^s^adrin
reding and paying counsel, and otherwise in derending th^tJ «mt, to w|t, .

'
. I • .

.•'.. ^ V _. a^i .

«

w "^
• ,. Ji>

;,<• ;
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'^^

to ll»o cxtonti of tho furtliur tum of.f lOOb, "ninking In alt the «uui of^lUJ.OOO,
Tho plcn coneludod witJi tho [itayer that tho defontlmit bo allowed to a)in>ii8uto
thiH BUnt, m fur n>t nucewiary nRnitist Ui« anyjunt of iho plnlntifTfl doiiiiind.

The incidaiitiil d«ijiQi»d-ol" tho dofcndimt contained »iiuilur^Ilogntioii,t, and
further ollet^cd tlwt thtS rnouJentJtl plaintiff war intitled fo claim from tho

moidontnl defendant tho bulnooo of tho amount allc^^od to
Jjp owing, f 1(1,000,

otcrtho amount found to bo 'owing to tho incidental defendant^ such bulnneo

"being *7'iOOO, and "tho incidental demand prayed judgment for $7,000. The
rertsons ot demurrer, ur^^'d by tho plaijitiff, to which the uttentimj of tliu Court
has been «pt?chilly directed, arc in effect that the defendant cannot sot off ugnin^t

tho plaiutlU'H demand against himself, a claim for unliquidateil daniugiH uccruiiiji

to ttOompnny in whiclijip was partner, and further that thj plea domun-cd to,

and tlfo ineidoiitJtl demand, doiiot spceify how much of^fHo dauiagos huvo been
suffered by Uio defomiatit ss an Jmllvidunl, and liow much by !i!iu ;\-* a inwubor
of th/Oompauy, Tho Court is with ihe .plainliff on these domurrop^ ijlio-

leading canjon iho tfubjeot would appear to lio'llajll w.ljeaudet, G L. 0. K. 15,

decided by tUo Court ef Qucou'h IJeneh.

The judgment is jH«/itt' a.«i follows

:

Tho Court having heard kc, on tho mcrila of tho (U/aiiic en droit fylcd by
the phuntilRi to tho 2nd plea of tbo defendant, and «l«o on" tho mcritB of tho

(Ufcnse cu droit fyled by plaintiffs to the incidental dei^and of tho defendant^ ".

considering that the deforKljjiit by tho said scoQnd plea and incidental dcinand,
ba.s pleaded matters which arc^only available -to the cd-partnorship set' forth in
tai.l plea, as tho Drummondvillc liark Extract Manufacturing" Company

;

coiisidering that the defendant oonnot plead and sot off in'answcj to a deJuaaii
for a debt personal to himself .a debt or claim for unliquidated' damages
duo to tho co-partnership of which ho is a member; considering turtlwr that

"
his said pleadiijgs allege dauiages mourred,by himself as an individual, and also

08 a member of the said partnership, without specifying what portion of said --

damages were suffered by himself and what portion by the said copartnorship
Considering tliaf the allegations of said pica and incidoittar rfcHitdjy^ arc '

vague and insufficient in law, doth mafn tain tho said scvor.al . (/^tn«r« mitioilj^
to the said second plea and to the said incidental dmnandei and the Court doth >

dismiss said second plea with costs, &c., and said incidental demundc with costs.

I^cmtirrors maintained. /

HWc/i (f- /i<///«c^-, for plaintiff. ... ^ 1^„ •

Autboritie* cited by idaintiff :— - "^

Hall va.Beaudet, C L. C. IJ. 75. ..
-

'"

, '

Cout. Paris ; Ail. 105, rurncre Grand Cout. "
•

C. C. 1187, IMW, UKl
I
nn<l Poth: Oblig. n. 028, 630. /^

Uyan fs. Hunt, IT) L. C. ,474. Cliai.edeliiine vs. Morrison^ C'L. C. R. 491?
llownri V3. Siiitl), <5 L. C. Jur. 45C.

Hutlea va. Dcaljarats, Law Ucnortcr. . "«•

--
(J,

ic.) V ;, :

'^ y-'
r:

^

^^.
.-^ _.--.. --.-^
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% C0tJll1?;OP QUEKN'S BENCH, l,8fli). 866

\, ,iBSv

SUPMniOR C6URT, -181)9: •. . - •

MONTREAL, Mhd 8EPTEMDER, 18(J9.
'

-

Mol„m.f,. The MoUU ComjH,nyrmdD„fram, o^po^nnt, and the plaintiff,'

(^ift-ming, ". ' . ,

Jlict,l»~Tli«t In • m»ttor of urnffniSy unJor the C i?V, Art un »„.i-« • ^^t^

Sod -Tlwt tn aftlilikvlt to ihu i.neot that » wltnou wii llio nanA .«.>!«. »„ i

that lM.woul,l iK, thorp »t I«.t4 nm ;r 1, d Jt
„^^^ V " ."'«"'»'^ «»n"»«nlc.tl„n-,

th« immudftio <.x«ml..«tlou of tho wm.o... unj.r C. C.Ko •"J"'*"'.*" ""'" "^"^

ToRUANCi,y.-Tho CU80 i« iiWribcd^Tor -cvidoflco and hoaH^ir ou iLo
'

i.. U. 1., -40, to examine a witn««s, who U to leave for the River Moisi.>
'

several hundi%,d miles distant, thi. evening- to retunin H.ere a month „„ IP '

wards to proceed forthwith to the Wstatca. Tl^^^^ t' '

TK^ms^^^^^^ not justify the application J it« merrier ^COJO, ninhSwU^llmt ho lias not hiid "-ducS .notice " required bv H.n «„ i IV
the first objee;i^.irtre Court thinks that substautlaHure ^^outrtl „t h"

an cxcophonoloue, like n,^ny similar applications. ^ .

"0«Be, which,*
.

;
iK^Afe. JW« i ;?^,e, |or plaintr

* ""
**tition granted.

^

ifc«<re, /)(,«<;:e & Z)o«,;., for opposant,' petitioner. •' .
'

i*
,

(J. L. M.) » .
' a ' '

' .•
,

*S,N

,IN THE COURT OP QUBEN'S BENCH, 1809.
"

:
'-' (Appeal Side.)

'V
.

."^-"fTREAL, 7thSEPTE.\IBEB,'18CD.

Coram Drv-^t, C. J., Garon, J., Badolbt, J., Monk, J.

„ •
*,/':V ROBERT NOTilAN,

* .° '-•'.«.. - Plaintiff in Error,
"<: AMD .

'-

THE QUEEN,

IlEt.z>,^TUi.ttheCour|of Qu-^n". Bench ,ittln. .„ / ,

^'^'^''""' "* ^'?'-

The plaintiff in error, Robert Notman. waa on the 22nd April, 18G8 convicted

"rd^MS"' "''"^'""
T''

'^ '''' "^«'«"'«-l^ co«n.lled; procor J

.^ SiS::!?'
"^ ^^""'^ ^ noxious thihg with intent;4roca^

tol?-Mr^"''^'^^"
''"*""''^'^' "° application was made on his behalf

tft^tto Att.rn^.6ener^ for bis fiat for a yrU of error/ the application >ing

^
»̂m

.^^K^

4

\

I

". '.a
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-;

, „|. ^...J^SI^KwwTo JuiV had token pliicu.

TWX .^tS!^ Queo... «onc,.. .iUl„« .-Court

ofwKlKj^ awritoforror- (At U^o n^pMon was rejected on «

;LHEr •HectJo'n, it i« un„cccB.nry to «ivo hefc the autbontle. cU«d l«

.„p,.rc orth.^t;Uon.) Jad,n.ent..r.rdon^y>^n^^^
^^^

^^^^ ^^^

Tsfo i^ diLL fro.; Ih«j«d^nt abou^o Ik, ^nd.rcd. >y t».«Court
;

«

n hn«S# entertain tlw opinion that the cu^o/may bcvery briefly d.«poM>d of,

r K.t . ..„ i. .b.rl an. in error. tL fir«t point to b, dotermm«jl .^

'

;t; Is l^rt ba. .ho power to i.H«o « ^r\of error jn cr.nuo» oa«e« af .

uSS byjbc Attorney a^noral to .Uo. ^u^^rit. A. 1 undorHtana ou

!||ol5?^oc, not ndn.it of the nUghtoHt di^utty. In t^^ Co?"«j«^> -•

sSSow^r Canada, cap. 77. boc. BG,4. t. bo found the follow.off nac,^

2 -^' Thfi Court o^ Queen's Bench mtting in appca and error BhnU be a

K t of Erro'i criminal as w.ll «b ih civil case./ and Hb.dl I-- 3-^^J
cfrorin nil or!lpi|.al cases before the said tVurt on the Cr(,wn sule thereof

^4 cTof Oyer „nd.Ter.ni«er, dfCourt of Quarter«-jT^
;rit ..f error .shafl operate a stay of execution of the judgment of t^'

' ^'^oi\m%^ U fe enacte.1; " \f in any criu.inal C.o fe^sl'^^-
j;

Ky ^rit of ^ror. th**ourf isT,f opinion that the c .nv.ctu>a-^aa bad Irom ho.u

Ljo not rpendingupo,. th* .nerits of the case, it may, by Us judgment declare

rre! aldirec'Tat thi party,^nvicted K

'

to apnly .to th« Atitey-GflSfcl for h^ot'^r afvr.t of error. There
to apply >

tu« ^^^j^^^-JT
^p.^^^ i^, , •„,„.„ ^uich ^ve ar« supposed o

11^
It

\''

sine [(o^iiB "• *!«*" ——

'

ra;7;;«."^>er;h. has^^fasedV«t for^^^^'^' '^"^^
J""^"^

r^HScfte would, in-thialew of the

w.-

f^. SB a CoiiPt of Errpr. " <s5U

, ;jjtw, beWmsclf the bo1§ j^idgc, wM
*

';% c*^«f t)yjf»is Court.^ X^ere W()«

eajB shouW or- should not bo Reviewed

a»ici%rnut'hority iiv thit.vcry matter

>lV

i^ishardrt^cr^dSthat such *"pVetonsion shouW be,

iMtT^f^^S^^^^^ bw modifying ihe. jurisdiction of

.jT^^ct^^ZL^^^ upoa tha Attorney-General for tko tunc bomg, juch-

•^ ^S'^Jer fro.uthe cxorciseof which there i| no appeal, and agaiOst ^afc

^g:^e.;^eous.r«,ereKn..e.ed.^
t-

*'.

'paft 1 eannot atnlHiUt« ihe-^ [wwera wHb which thiH flmirt

"»?L'' "If-.

:.
<* A
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usage u it OMiiiu in England. It ii Raur^ly flDncsMry to dwell at graater knglb

on tliia aubjoot— it ia tm) plain to admit of doubt a« I view the law. If we hare

juriiidiotion in error in criminal ourus, purtieii o^rieved by dooiaiouR affoctin^

tlioir Uvea and liberty, uiuiit bavu soma tovAna of rodrou independent- 6ftha

ciiprioe or even the conaoiuntloua duoiaioni of an
,
Attornoy-Gunoral. It J^ uiy

opinion, whun ho rofuacs to Hrant hiii/<i^ thia Court niay ordur a Writ to rnauo,

it' wo ahould tiud that tlioro lioa buuu tuanifuat urror in thu Court bolow. Thon

aa to tho ((ueation whether a prima fueie caao hua boon made out, there can be

no doubt, Whun tho ouao ia brought up on tho luo^ila, a now oouiploxion may
buj^pren to iTru fuota ; but it doca ap|H)ar to mu that an irregularity mo grave aa

that Jtllugod, and occurring in k. triul for felony, ahould be unf|uirud into by this

Cou)

l^lHiLEf, J.-r-Tht) wording of th« atatuto aaya, this Court shall bo a Court

of Krri)r lor civil ait well iitt tbr orimiual tnattors. It does not, in fuct, no fur as

criiuijiial muttora arc conucrnc^, giro any uioro power than the Court had bot'orc,

noP'^cs it confer an abxoluto hulopuudont power intended to HuporHodo tho

practice connuctud with ori^minul luw.^It merely dccluros that tho constituttd

Court of Queen's Henclt hIi.iU have thoVnic privilege ns a Court of Error. Lot

l|jH look at tho constituents of tito Court of Queen's Bench or King's Benoli as it

l^s in olden time. The Engliiih criminal law introduced in the Act of 1774 was

•jtiven fOnis tu toto, in law as well as in prootice as it eziHted in England at

tliut time, and there is nothing in the sub^Hoqucnt legislation or in thu existing

jurisprudence of this country whieh goes to abolish the praotiou which was then

introduced. Tho Act of 1771 introduced tho English law bodily..tj|s it exi-stcd at

[lut time. We uiulU, upon this occasion, examine tho practice, in relation to tho

|ly of tho oriuiinal law. (t would havo been idle to give us that eriminnl

not the practioe under tho law. Procedure is e<(ually as important in

CGIi^B.1 law as in civil law. I think this ,is too plain to rofjuiro elaborate dis.

LjBking, then,into our statute taw, Wb find tbe Act of 1794, whereby

'the Couriflflbe separntoly ostablishcd in each district for judicial purposes,

and tho thra^Pburt of 'King's Bench having all tho powers and authority of

criuiinul law in England. Tho criminal' law of England was distinctly confirmed

and afiirmed by the Act of 1794, anJ the praotieo under that law was also by

tjiat act" specially,affirmed. Our provincial legislation hiis only modified oUf
' jcr^minal praotlpc by adopting the aniended and improved practice of Enjrknd, but

this inodilioation does not touch upon ihe point connooted with this cn^fe^be
application for a writ of error must be aooompaniod tiy tho fiat of ^be^tMHr-
Gcncral, which is wanting here. It may havo been r«fused, and that HMlpl^er
had a legal right to exorcise his discretion or authority under the law of England

and refuse his signature to sueli an application. Wo have nothing to do with

the discr(j|kt>4»f the Attorney-General, we cannot control him or compel- him to

put his signature to un application for a writ of error. He is tl^e representative

of tho prerogoltt^c of tho Crown, and when present, is the only person oapablo

of advising the Crown as to tb&oxcrclse of its prerogative io case of such an ap-

plication. There is no abso^ito power in this Court to set aside the judgment,

the punishtticat of '^hich is alreidy iii part enforced, and ia beinij enforced upoa

Notmaa
•nil

TttaguMO.

/
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tho applioant in thia in«tano«. Tbi« |»r«ro;{nllT4 powjr 6f the AUoriMj-Otneral

iaono Ihit tlio Court cannot inti)i/r>>ru with, nil) tliii brln;;!i mo to thu point to

(>oniii<li)r whnt ii thu pruotiuo in Uii;;lant| in it uiiittor of thia liiritl. From (he

longpurioU from 177t down tc/ I960,* nhun tho luai appliontion of thU kind
wiia mndo toand rolua»"d by tho Court of Quwjn'a llcncli in Kn;^|find, wo find the

ii.iinu uniform and con^iatunt praoticu, through nil thu Turioua ohnngua of indivi-

dual judi^a oonatituting that Court, and wo novur find n ohango with rofur-

unuo to tho nuouMNity ofobtdhiing thu fitit of tha AttornoyQonoral in the mattor

of auch nn application for a writ of error. Wo find that Lord Mnnifiold, nnd

I newl not go furtliur than Lord iMan"*fli)ld, for no one oniightonod tho Iwuch

tnoro than ho, refuMud an oppliuation for A writ of orror whioli had not thu tint

of tho Attorney Uonor.il, and other Chi<.>fJuatiot)<i of oiuinunoo hnvo followod

him giving tie namu judgment, .and thoy have boon aupportud by the I'rivy

C<)undl whioh hna i;|ven aittiilnr deoiNiona on two or throe ditfuront oGonHioiia, u

(Jourt conatitutud by two or tiiroo difforuiic auta of judgoM nil agrouing na to tho

mwur'Hity of Imviiig tlio Ihtt of tho Attoriioy (Jcnoril to tlio npplioation. It would

not do for us to run counter to our QunI nppollnto jurisdiction. What would lii>

the uao or common aonae of our undertaking .to aaMume an authority counter to

Knglinb criminal practice, and indepcrtdont of the dociMionsofour own Court re-

corded over and over agnin with roferonce to tho nccoHHity of this tint. We ahouht

merely atultify ouraclvoa in thu eyea of England. It 8v>cnia to uio ho utterly iiii-

poauiblo to ul)pw this claim before thia court for a writ of error that it is unneccs-

eary for mo to enforce nfy opinion by further citutioni. I do not want to touch

the meritHof the cnse. I must confers thnt I cntcrtnin very heterodox opinion»<

with reference to the jwwer of tho Court of Qucen'a Bench to grant n new trial

in Caniidn, in triaU for felony, but thut is n very different thing from the proi^cnt

matter, in which as* I huve already auid, we re(|uire the fi:tt of the Attoruey^Oencntl

to the application. Whether this practice shall be continued or not, I do imt

pretend to say, that is for the Legislature to decide, but I cannot favour thin

u'lplication ; it would be contravening tho law, and in fact putting this Court in

direct antagonism with the juriattrudcnce and decLsiona of our own Supreme

appellate controlling Court which wo are bound to submit to.

Duval, C. J.—I do not sit hero to judge whether the law is rigKtor wrong,

If the law ia wrong let the Logialuture interi'cro. At present it is an inoonteHt-

ublo fact that there has not boon a single application of this kind granted in

England, but all have been positively refused. In tbo laat case (O'Byrue) the

Court did not grant the writ, but it abstained from expressing any opinion upon

it. Now wo have no new law upon the subject. What do our statutes soy ?

They make no exception from the jurisprudence of England, and if our l(^isl:i-

ture thought this power of granting a writ of error should be retained, it would

have siiid so in' constituting this court a court of crror,<~it would have enacted

that this court should have the power to issue a writ without the consent of the

Attorney-General. It Ims said no such thing. If this writ were granted without'

regard to English procedure tho result would be that every colonial j^udge, wouM
introduce new lawp, and in the course of five or six years tho criminal law of

England as.it now applies to this country would bo entirely changed. There

/.••
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would U now tiinU out olevory oiuw, aoeortllog to tli* opinioB of th« Jadgt p»o- '

"•Jj?"MthnK >t iho II.OII....H. I» it nut b«ttor to r«f«r to tlw Engluih law, mi follow th* g*r.«.
tlio rule by wl.ioh tliow apiiliontioii. hiivo IkiJu ti^taml oviir atul ov«r ttgaiii. I
Uo lK)t ip-wk upon the uK!rit« of tiio oam. lU imper «tu» improiwrly intntduood
lothajury, the punon Intmluclnn it "h^uld b« li«ld r«»|K*niiiblu. If till jury '

wonted inliirnwtion, tl.uy Hl,„uld Imvoon.o i„ dm Court l\.r it and to no oW «)w.
I do not want to ot\,tw» ni. opinion conHurih« wimt Mr. Dovlin ba« boon plonWid
to call grow IrriT^ufiirity of pr.m«edinK. Tho douUion of lh« hvt of KiiKland i-
boforo mo and I will |„ok ut il,«i. Thu d.d-Iona of tbo law of KngUd uro' ,

"

niupio u|Hm thu «ubj«cf, und I do not «io thu ni.v.M.ity (f travdlinK nil ovur Franco
and other |mrtii of the Contin. nt and cv.ry on« of tho thirfyono Uulttd
f^tnten, for tho purpoMj of llndiii- u decision favourable to tho iipplioutlon. In
crioiinnl niatt<.r«, K.rd^n liiw should not bo brouKht before thQ court. Wheo Iwant authority in tlii* v<.untry I can find it in tho English law, and If It Um
there, tho LeKUlaturo should bo u<[vi»od to iuterfore. Tho nooner, in huoIi o<l«i
the jud>5o«roquof«t tho' LugiMluturo to intorlbrolbo bolter. ^/'

ThojudKUiont wax m follows :

" Hoving heard couiiHi.! u« well on behalfof the prinonor an for the Crown, on
tho said llobert Notnmn's petition f«r n writ of error, and duo deliberation on
1.0 aomp be.nj< had, it in ordered that tho mud Robert Notiuon take uothlnir by
hw said petition." iMonk, J., dlH*.entiug.

n r» .. „ Potitloft rejected.
Ji, Devlin, for tho IVtilionvr. ,

'

Tht AUotncy Ovneruf, for tho Crown. / ,

(J. K.) ./ ^

.MOXTnEAL, IOtii SeI»TEMUEU, 1803.

4>-«m UuvAL, C. J,, Caron, J., DfifsoioND, J., Uai;oley, J., and

' Monk, J.

^
^ ,;' THE QUEEX,

' ''"'/'•'" -.'/'-• ra
--

V
MAUTIX LACOilBE.

ov^T. «!Z M " ' ""* Vr' "'.* ^'"•"'- '" " """" '"""" '»«'• «"' '"« i""»" •«""« H.»do^r a «..cniia fl,n«, m.y, wi.liout .l,wln«, c.uso forchallenH... dlivot the .amo Juror t.. ,t.,..|

^;;^^::^^;:,::'
"" "-' "••"•' '^'"''•"*""'' '• ^- «"

"
-•-" «-' •^^ <="-•

A case was ro«jrved by Mr. JuatificMcM, while preaiding at the Queen's
Bench, Crown side, at Sto. Scholasti.idcXinylle July tprni, 18^9, aa follow*':—

iNuiCTMKNT FOB 'Arson,'

" The prisoner was tried beforo me, on tho 3rd and 5th July, 18G9, at tho
tetm of tho Court *f Quden's Bench, Crown aide, then being hold at Stc.
gcholastique, District jof Terrebonne.

"

r ^ V >{»...
—

'
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, At the commencement of tire trinr<itt ihe Srd of July, wliilo the petty jury was
Icing formcf], nnd tjjc jurors called foj- this trial, numbers of jurors, were ordered

to " stand asidcj" on the prayer of the Crown Prosecutor. So many jurors bad

been so made "Stand aside," and so many had been challenged peremptorily b'y

the prisoner that before a complete jnry \^as formed, the whole list wos^gonC'

, through once: ^ort had then < to bo to those whb just Ufl^ had "been hiadc

^' stand aside." I ordered them to be called in order. .
' ' \*.

On the first of these, namely Adolphe Musson, being* called, he answered, and

was advancHi}^ to the jury box, when he was ordered to "^nd aside," by the

Crown Prosecutor; the prisoner's couhsol objcoted, insisting that Masson slJould

• bp sworn, unless the Crown had cause for ehallenging him, and did then stntd',

sufficicivt cause. This the Crown refused to do, 1 ruled in, favor of the Crown,

and 3Iasson was ordcred'to V stand aside," and ho was not isworn. Others were

called afterwards, sworn, and Uie trial proceeded. .;.
;;

'^
. '

I iiitfmated-at the^ilne, that, in the event ofihe p^rsoner's being convicted, I

would state a- case and tescrvo for the Court in term ^ say whcther^ny ruling

just referred to, to"vvit,by whieh tha.said Masson^ai excluded, from the jury, was

G?incct and Ici;al, or was erroneous. The prisoner was convicted on ll|C 5th of •

y July,rancl scntenceti to bb Imprisoned for five yeats in the Provincial Penitentiary,

••' where, I biilicvo, lib is at tlie -present time.
'

'*

) .T'lieopinionof the Honorable Judges offheCourtofQuebo'.s Bench isrequeste"3^

as tp whether the. cohvicitiou of Lacoiuljc, the prisoner^ is to be nmintained,"

« under the citciftiistancos. Was the orderinj^ of Adolphe Masson to stand asi^c

proper and loijal ? It wiT, of course, hav* Keen observed that,3Iasson was twico

made„"j>timd asido/^.but it was -not difficult to form a Jury without him, ft»r~*

" soiTral others ,were in att'endanco. ,,
-„, - ^ o A /

Montreal, 25th Aug. 18fi9,"^' :" '

* r ' ;• 4^
•^' '

DuuMJioND, J.,^iss(j^nt'ing, after rpading the jwse stated for the Court, soul :

• The fiuc'stion if:, was the order to starfd aside, a second time, legal ? It issaiiji

that tiie' custo)^ has been adoptC'd here of orde'ring jurors to stand asLdci

and tiiat the Judges' presiding havct 'p»'''""**ed the, practice. I netcr ,

Jieard^ the words " stand aside" used, in "'former times, in our Court*." '.>

jMr. Sclwller, Deputy (^Ibrk ^oP the Crown, says he never heard of it-

,till the time of the Blossom ease, '^tr. Dolisle, late Clerk "of the Crown, writes to *^

. the following effect :—If the panel was exhausted the Crdwn watiQjillcd on tQ give-

grounds, arid then- tliose ordered to stand aside weijtin. " Stand'aside,"! hold the

same as," cljiftllenge'' when the panel is exhausted. The Crown Tfrosecivfef pu^t

thon shew cause, and I hold tMt the panel .is exliaustcd^ns^&otl'fls the C^^^ of

the Court ceases to call the names of jurors. I am of ppiiiign {Hat no jwroT'Can '

be ordered to stand aside a second time, and that the proceedings iritis c#e

; were irregulair,, as tlic Crown should have been refjuired to statV the objec^^Upn tp

» Masson, whe^dUftel^we-^as qalled the second time. ^
.

4 MosK, JfyrBi^a AfcVy plain cqsof'and I have n^ doubt Wiiateveir." It was ',

tlic prac^ce formerly in tMs Distriot to " chaljengtfi" but tlie chall^ge was not

' tried immediately
; It wasVricd oiit^ wlien it^.^as found\that a jury C9uti^:^ot bo 'S

^oina so.- ^yjten tTie yord '* cJiallengcV«?btaing4Vit

A

'»•.' "v

• - -If :m^
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.Prosecutor, it simply lucant^" stand, aside" till we hco whether a jury 'can Ikj
,

« obtained or not. Then it becafuo tUc practice, in^itcad of ufiiu>^ the word challenj:;o

(which meant no more than " ww') to say " stand aside.'' I know that in luy

. time such wSstho fact. Now^ in tJw case before us, tli'' •'^^"^'^ says the list was

"^calicdover onco,';nnd it is^ corttchded that calling the Ust over once is cxhaustin<^

•the panel. I nni of opinion that roaidiiJg the list ovQf i^nclJ was not exhausting

the panel, and thn,t if the challenge had been 'tried biif6,re;C.^Hng the list over

again, it would have bceh premature. But we jiavC more in this easd^ The

Judge at tboenlof the reserved c'tisi! says: Ifjvasuunecefe^fiti'y that the Crojc^

^ f-houid be catted upon to assign causij for tho;clmtIgi»ge", because a ry cou bo

igOt without it. I kiKMv as a nultter of fact froni' long experience,, that 8ucft Ijas

been tlic practice vfpr over thirty yenrs, the otily ditferetieobwng- ttiat formerly the _

word challenj^j was used uisteail of "stand aside.'' The CVutV***'^^^ ^^ '

lettered by ttjose tittto distiftctions, '.
'.

'-

'
- r

Cauo.v, JiVobserved that the practice in tlie District- of C^ebec isvasli^o same

as that stated by Mr. Justieojyionki 4trct»bold says : The j>aiict is DQt to be con-

' sittercd gone throagli till it liis biwjp Oiittedi over not pijce, ^ivtt exhaustpd^.

" Badoley, J.—I think the decision of Mr, Justice JIackay ii^ pfet-fectfy sus-

-taincd by tlie taw iind tlio pr.ictice of the Court. . To pretend a n'liBfrial in such
.

a ca^e is absurd, because ^alltlie jurors on tlie panel iiregoddjuvora to ^ryitho

case ^util dis<iualified; by* tlie effect Of ft phullenge ,4uijr, estabtishicd./xlio

",direc4k)n to "istaad aside" is na^ id fact a*chattenge, In order to-^ertai^

whether a clmllenge is a go6d ehttjtenge, ' it iuast be so found by;tners; .and •

it is to tt«pid alt the delay and inteil'Uptiou ttlkt would be thereby <»c<S!iSion9d,Z*

'1 ho Qucfon
vs.

Lneutnbo.
,

^1
,
Irj

th^tbis p^pliec^i^ dircatiflg a juror to stand aside has 1^)3an adopted, iind^

followed for ycarsi'occ ease of Mause^wUcrc the dceisic^s aud^ pro^lioe tiiiCcttio

tiinebfEdwr . dmay be found. . if/ 'S ' 'i;^ ^ ' '

JVAt, t>. J,—I fully cofjuyir in the jud;.;rucnt, "In order that tlio ittfjuest. .

BptakiJli* J^re the words used in the Statute of Ed'ward I.« si .
°' v

_.._^Jgment was as follows: - ^ v • ?

t' Tlic reserved eaj-e being called for lieariug,*i^/'A^_jV/<e on: behalfofthe CfoVn^

ttild>thl3 Hon. Mr. Dorian, on behalf of^ the prisoner appearcd^a^d*were henrdi,

•whcre^lBOn, after due .ileliberation had on the castT trauspBtcd tp this CuuEt fi'piii

the Court of QueCn''a,»Boiich sitting ou'^flie Crown sid|, at 'S.te.. Schplas"ti(jt|B for

,

the IKsfrictof Terrel^ne,it is considered and.a^Uudge^, and finally, dctertnipedi'-.

"by the Court now here, that an cu^ry, be made on thera^ord ©f^lic fact tliat- ia

tlie opinio^'of tliis-'Courti^n^ proceedings had add taken by the said Court ftt :.;

Ite. Sd}(a^i(iue arc r^giila?^nd SiufficiQBt in law to justify flie verdict rpndferc/(J, ,'

f»
and^at>no retail ht^ been pssigneU uy» aiuiou; behalf of tlie said Jiacorabfj

sufficient to ^t aside the final sentence and"judgment op tlic iudictmeiH in t)>i8
'^

cause. It is therefore ordered that the' sciidjui;lgmcptbe;tij|td the saij^ is hereby;, ."';,:

affirmtMi, and tlfat it do' stand iu full force and cf^i;''» •' -, -
•

' ; , i»^
^

>v .
- -. , ;

;
-v

; '^ Gcmyictioii iaffirmoij. >

ij^ £%|^ i?.C^;forthteCrowp. '

^^^^^
'^ v i^ *.

" .Si

^mmr^ d̂tfeirmi, „(^i^rrfe*^thc pHsopar .̂
^

'^ .*^-,i^

M. y 4
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MONTREAL, Otb SEPTEMBER, 18C0.

f
tV«« ; Duval, Cii. J.,pABorf, J., Duumuosd, J., Badqlet, J.,^Monic, J.

No. 4-.

u

CANFIELD DORWIX, & «/., <

(_Pi(tintilfs in Court helote),

Appellants;

.V

AJ(D

JOnXSTOX, TlfdMSOX,

(JJefendant in Court bdoio),

Kebpondent;

H

IlKLD.-ThBt if an cndom-r sign IiIb name on tho back of a note, having spaces to tliVloftof tlie
nmoiint jufflcfeut to jK-rinit of nlti-ralion by the mnki-r, and delivor tho note in tliat con-
(lition to thfttmakei', and the makor atlerward^ increase tlie amount of the note, by fllllnir
in the blank space* with an additional word and ligure, and pass tlie note in its aRcred
Jtato to a b,mari<le4iomt for value, an.l if tliij said ngte «o altered appear on tho face tliorcot?
to be gonuino. tlio endorser is liable to pay tliV lull amount of the note a» altered to such fco««
.«V/c liolder lor valuu.

This was an appeal from a judj^ment rendered in the Superior Cotirtj nt Mon-
treal, on the 28th day of NoyeHiber, 1867, dismissing the appellants'' action.

'

The action itv^ the Court below wag broug^it to rocofer the atuountofa proniis-
s^ory note, ostensibhj for S2,500cy./^ado hfona D. McNevbr payable to the or-
der of and endorsed by the respondent.

The' rc.«pondent,pleaded as follows :—" The said dcfcndant\for pleai to the
dtclaTation and, action of the said plaintiffs sjiith, that true it is the s;gnaturc
'; Johnstqp" Thomson" endors'eil on the paper-writinj,' fyled in this cause by the
Plaiytiffs as their Exiiibit nuiiiter one, and alleged in the said Declaration tolbc
a pr(miissory note madb by one Daniel .McNevin for ^2,500, and.endorsed by the
saidldefendant,. is the defendant's genuine signature, but the said defendant
avers that the said eiidoRsementVas so made and signed by the said defendant
as a mere'accommodation for the s:iid Daniel 3IcNevin, and withoiit any value
whatsoever being receiv^id therefor from the said Daniel McNevin, or any one
else, ' '

'"
-

.

* -^ •

jAnd the Mid defendant hereby expres.sly denies the genuineness of the said
paper-writinj^j and avcr| that whqn lie signsJd the said etgnaturo, the said paper-

'

writing was so filled up as to purport to be, ap.d was then in fact, a proinissory
note of the said Daniel McXevin for five hundred dollars, payable to the order of
thesiiid Johnston Jhonison, and that after tl\c said defendant so signed the said
sigiiatare, tlie said paper-writing was altered, in a,material part thereof, withouf*
tlie privit3% knowledge, or con^sent of the defendant, by the introduction of tlie

word'" twenty" before the said words five -hundred, and by the introduction of
the figure "2" before the figures" 500" which appear,at the head of ^uch paper- 4

writing, by reasftn-wbcreftf the said paper-ftriting hcBamelind was and is null and
void. ' • - ' ° " '

, '; , . ,

And the said defendant avers, tha'tthc said note
fa- g500cY., was so nmiprswl

v.-

=^
' by- the defendant, on the understaijdirig that.it \v.\i as it in fact was', a renewal
nbte intehded' to be digcountetl by the said Daniel^ McNevin in retiring anpthfcr.ff-"^1f
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note of a somewhat similar amount also endorsed by the defendant for the accom-
ni^ation of the said Daniel MoNevin. * , ' " .

• ' Aa.1 the said defendant further saith, that the said nptiB for 8500ey., wasono*
of a niWfber of notes which were endorsed by the defendant, for the necommt)da-
tion of the saiH Duni^l McNevin during tti'c last nine months, which were all,

when so endorsed, of th* denomination of hundreds, and includfhg the said note
•

-for gyOOcy., amounted in the aKgrcgato to 88,DC9cy., and that all of the said

,

liotes were altcresl, after being so cnA)T6ed,'fro'm the dehominntion (JCbuAdreila '

I into that of thjjusands, by the insertitn (so far ns flefondant has been enabled tQ

-;
learn) sometimes of tlic word " twenty" and tho'figuro " 2," sometimes of the'

i.wnrd "thirty" and, the figure " 3"," and sdmctimes of the wQrd" forty" and of
'

^'.
1

the figure " 4 ;" thus increasing the amount of the said notes to upwards of 845,-'.;

OOOcy., all whichJilterations were effected without the fcnowle(fgc; privity or-con-
iscnt of the defendant. .

'

1,^
And tfioHJiid defendant- further saith that when the said paper-writing, (plaia-

jtnri'Exhiftitinumbor one) came into the possesion of, the said plaintiffs," they
i;id notice and were well awaro that the said endorsement so written thereon was

<•• an accomii*6jlation endorsement. '
'

.

'

And the said defendant lastly saith, that all and every the matters, allegations
» rtnd things set forth and contained in the plaintiffs^eclaration^ except in so far

* tboy are licreiiirjjcfore expressly admitted to be^jlue, are false, .untrue and un-.

funded in fact, and the said defopdant hereby expressly deniei|,,the same and
cjich and evt'ry thereof,"" • ' / ,

•
- ^'^

.

*
.

'•

L^^°'Pi^'l^i'^ Accompanied ijy the affidavit of the rcapq^^detat, tes'tijying to the
,a!teriUj6h^Vai^'d as requited: by^4iseotion 2 of gfictio^f8;ojp;.ia.83,'of theOen^S' -

tttiit. of L. C.
•'••'.•.".

,- • ' :"
To this plea tlip appellants fyled a general answer,—addin|^ereto the follow-'

y ing :—« And plaintiff says, that, if, after defendant's sighing; as he did uporf the
note sued on, tlie said note was al]tere.l, as alleged, tlie defej^uot if lihb|c not'
tliie less in the circu^ijfitancfs of this case, having signed" uj)«A' note ^o.ma4 and
wjth sUch }Jfaiik spaees i% to f^icilitate alteration." ;

'
f ,

'

-; iThe fullmving were the motifs pf the judgmentjpthfe Superior Co§rt :—
il 'l"^'5"'*'^^""i' tliaVin and by t{»^,86th seetiift'^f cBhpter'sS, of the Gorisolida-

ter.: Statutes fjfliower Canada, the said pybmissoi;^^ mate is t^fce presumed to be
•^jjeiiiiinc unless' with his pleai«rtying Such' n^e to be genuipe„the defendant '*•

soijic l-CTsbn etjgniz;mt of the facts, _in sucb<%acfity fil^4sn afidavitl-and s,wears- ;
therein that such proinrssory.note,or"aom&-iuaterialpar|Uiereof is not genuine; '.

\

ConsideriBg that the defendiwit hath in tliis' case -fyled such affidivi't in- suppoffc „

of jiis pito sjKicially and formally denying 'the genuineness of the said note, arid

^
nai|io1./iJiit part thereof wlficb contains an aiiici^nt of twenty-five hundred dollars,

' Wht3re:j« ahjl.in Uiill'.; the said note,when.he,.thq defendant indorae^ it, was and-*
-had bce*i rijade and .sigmcd by. one ^Milel McNevin in favor sf 4'fenaant-,&r a
8uiJi-pf 85/tO aud-no more; „ ;

'."
.

* ?^ '
' v "

: ' '.»
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U.feiJ»niigahut by law the t^unuiiiui'iiiija ^'l^^ilo tiaiupwrtfesoryn6te' ceased to

> •«>•

T"
V .,- be; presuuiod since and after the fylin^ by the dot«telanl>.of his^said affidaat m • ^^^ '

-
'

i
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Coiisiileiiiif; that tlio pliiintiffs liiivc fniled to prove tlio uintcriul allef;utioi»8 of
their (.Icclanition and namely, that the defendant over endorsed the said proniisv

sory note for the amount therein speeilied, and as in und by the plaintiff's decjar*

ation ullogcd and set forth

;

. .

Considering that the defendant hath proved thcSnntcrial •tdiesations'of hf»

' jilciyhnd namely that the said promissory note has since, and subsetiuent to t^ic"

dqjftndiiint's cndorsation tliereof, been altered and forced,. to wit, that tlie.sait^

^irojuissory notoTvliich was orij^inally made and siiined by one Daniel MoXevin,
.^iTJ'

,." \: 'S--

-j-ih'fiiv6p 6f defendant IbrS^QO w:ls subsei(uently to such cjidorsation alterodVid
"' f* (ilausfornicd into a proun|Soiy note fur the sum of 82500, and tUpreby tiie said

'
.*' -

promijejierynbtc liww sned^poUj is in that respect a forijei'y, uiid is, in oonse'iuWee;^ '

of n6_,va]iUej»>«d cannot before this Court be recoynlzed asa valid and legul instri-~

ment' wheiH,'UpL)u and tor ITie recovery"of the aiuouut whereof a judgment eln b^

obtained from Uiis Court

;

-;"',.' ' \
,V CoifbiUgjiill^ (hat in view of tlio di^mi^'Sultti'; plaint itJV action it bicemes

..plrnfcessary sf^ccialiy to ^djtidicate upon the seyuifrllt 6r)j('T'tions to parts of defwin

dant's evidence whether in chief or on cross-examination, and on mutious of
jJaintiffs far the rojection of certain papers from the record

;

'
•

.
. Considering/further that the defendant is in.,no wrfy to be nifldc tespoHsiblc^

' nor to suffer any loss in conserjltcnco of;i'ny act of Ids, with rcspoct to the altera-

tion and forgery of tlie abovc-mentiondd parts'tjT the said' prouiissopy note,. but

that such loss shoulil be born^ by the plnintiffs; Jt is herebjj adjudged that the

plea fyled by fi)o^ defendant should be m^ljitained and the plai*<titfs' actian "is

dlsiiiissed. with costs." -
.

-

;.V V Austin, for Appollartts:—The defendant ^assumed t!ie nans pi-ohmd't, and)

commenced his tnijuetchy leading ashis^Hucipil witness Daniel McNevin, the

niiikcr ©f the nijte,^who proves his owuiJi|*J.«lic defendant's signatures ^nd later,

the very contrtiry of defendant's plea, '^'^le sweiysthivtttie de^'ndijnt's ondor.se-

liient was given to Irim upon, the not^'';yi$ile blank in anlount and th'at befc^e

using tlic notd iie'^lcd up tlie anipiiJi'tik^rQw appeuring^^in it,,and "I state posi-

.

lively," lie says " that'ail the wortj.i'^.tlenty live diuudreXl in tlio bady ^f sijid

]' note, plaintiffs' Exhibit nulifber 0116,' were written at^ic and tlie .saiuo moiuMif' .

" of time.

'

- .:
.'.'..." ' '

'

'

'
' f.

.; In tlic .fuoo of tlys positive ejidenec," and ,the admi.s.'sions ,of defendant,' iMje

Cwrt belq>r, (dismi,ssinf;^plaintin's' aetinu.) hai^ found tlwt defendant has pKncd

. .,
the matc^rial allegations of,;his plea. It has erred ,so, and also in of her. particulars.

[;1 . .;; ^
,"£ totjiegreut.hiju.tyof the appellants, particularly in its interprjitation of tl,t. new.

^
-

'
- '

•'
'

' I'j'w eighty .^xth^'soctioli of ciiiTpter eighty three, of tlFe Consolidated Statutes of

Lower Canada, tliermotiyes»for wlrij;h and reason of i-t uie (Jourt miscoiii/eived!

Tije evidence of *lie defendlaiit, apart from tliat of M^Xcvin, is of tin; most
vagiic and uncertain character. Against tile- positive fvidenco of the only niaii .•

.
\Yho-.4pcaks^()f what was the original iiliiiig up ^f.the note .suud^nwi'i, arc (i^'|i4ed' '

,

j=TVWliiig.\and"s>LaluiiiuiHS not under oaill or MC.NCVih, sp'e<!uj^itioil»,ot' wedieil ia<in .

aiding tUemselvus" with glahi.-;cs, and of personid frienJs of the defeuOaatt^^the ,

^effett that ,be 'has alwap been, " a very siircwJ, Ciutiuus man of busjh.css;'*'thi t '

s

"
,

'"

«

./ ' ' ^
,^

'^ ^v.I.: " :." 't'

\
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ptightthey "Ho ifot believ^ that ho wonld endorso a blank note," and bo Ibrtii ^

Buch cvidet^sos to bav« had superior weight given totfaem ? ' ,
" «

The dofondunt was o^kod on /tuVa e< qrttclea, whether ^ho denoutipod McNovin

to ji|8tico at any time up to br before leading him as his witness in this cause?

he answered- that h<J did pot. '^ > •'
- .

' j^'

This is rather strange, considering tHat afterwards MoNevin wni denouncea

by thci defendant and indicted and tried for forgoryofthis note held by plaintiffs

TliJ appoUiUHsJo not oaro to state tlic result, being matter foreign. Tbcy" v

" submit rcspectfuUyJbo 1 upon their Reasons of Appeal this Court cannot but re- '

TcrsJc tb<^ 4^\i(]gmervt complained of and condemn respondent to pay the note

"referred to. ' _'' -
. 4»

Jielhutie, Q. G., ibr respondent, argued, in eff<?ct,<ps follows ;—The attention

TOf the Cgurt is here .called to the language of the statute above referred to, and

*hich really' governs the question of euiilence, as to thei ffenuinencts, or otherwise,

,:, of the note sued on, in coi]i^eqtt<^6Q of respondent's affidavit :—" If' in ony such

,jietion any (fefetfdant Jenies^^ * ''' the jfejumiieneM oL«.nch instrument or of

K]^ jH'trt thereof, * * * such instrun^cnt * f shall nevertlicless be preiuntcd

to be genuine, f^ * * unless with suph plea there bo fylcd an ciffiditvit of such

defendant,* * * that suol) instriipicnt, or some m<iteri<(l part th(iTc6f,^\»n9t'

(/tnui'»je,"-^just such a* affidavit as was made and fyled in the present case.

It would s^ni then, from this enaotmcnt, tliat the presumption winch migbit

othcrwitic have t;xi>tt'd, as to tlier/f«M««c.iiess of thc^note here in question, as regards

tfie laatcrial part thoreof attacked by thoaffidivvit, has bech destroyed, b3^rcason

of su^h affidavit having been niadc ahd fylcd. ^,In other words, the note thereby

emse/ to^o jyresnmed to ho fjenuiite'

. Tlicf^S^cllnnts' declined to. addujic ai\^ evidence to supply th^Wani of such

presumption of geri'uitiencss. ,
-

*

Apiirt'from the mere waflt of presumption of genuineness; an examination of

th(^note it8clf^(paper 3 of t{ie4l.ccord) establishes a distinct presumption that the •

note fs not genuini-, luultbat it w;u5 really altered as stated in the pipft. -

AikI the presumption of (^Iteration arising fronf an' inspftct ion of tlic i\pte, itself

is jijorroborat^'J by the 'iullQwiBg evidence;—

-

/ r *
'

The . respondet\t"^s codiffsemont was purely for tko accommodation of said

McNevin,iaad wasong^of anumboif of like Ciidorsomonts which respondent bad' ~

granted to McNeVin during eomo years. PaJ)e? 16 b. of tlie llcdord establishes,

/ that on tlie 7>th of Janiitiry, 1S65, the whole of the notes thus endorsed by res-^/

^pondefet, fortlie accommod'lition of McNevinj'<?<t/ «*< exccci/J^SOOO.

IJy this paper it is declared, that,, the respondent was\wilUng ter •endorse

reiieic((tt of said amoynt, fur one year or therqabouts, and thai MeJfevin, being

desirous of jfie'inoi/eewii; respondeat against all risk or {oss which Jie uiiglrt .^

. tlie;-^by su8tain,> mortgaged certain real cslate therein desgtibed. '

MeNevin (wliOtvas examined) admits that a certain P9irti6n of tho-<!ndor8C- '

<^ nieiils granted to him by the fosponden^, after the execution ijf. said paper 16' b, ^'^^

-
'
(incln.ding the one in (luestion hcrp^ l^rc itt-rfnew<d of tWe endorsenicAtS so prd-jr ';.•

Dorwin
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Thomion.
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*»^>»w><»» mill iiiini

:^

^- Wljencvcr thlWpondout lo eoJowod for Sfflf^b^la; bo /oo-t »o/c of tb* tran^
action in tcritiny.

U the i-espondcnf« Bill Bwk, the mUi in qu«;,tton h«io is oultned „<» ., uQie
for 8500 (,nly, u.ul i.i .McNcvin's amn Wll IJook; tl,o ,K,tp u llko«i-m ontoioU lU.
(.f timt au,ount-auJ the entry iii this bttor IM Book was umilo hy McXovin'a
son, froiB mmoranda fur»i«l,c,l bim by MoNtviii, '• d.bcr ou tbo buckSf caw-
IppcsQron j.iccesofordinury piipci." , A

tlfcu McNovin rnhnittod In ,n'itu,y (Pupef IG c.) tbutho bad «//cro/the»oto
lu question Ijero, from isSuOO to 6:.',5U(). .

Tbo ««„««,,/ denomination uUm'Ul,,.fi„v hnulmt, in«tead of /(co (hou»un,t/iic
/iimdml IS nho.a grave c.iu.so of s.wi.ieion tbut tbo iioto was rcnlly taiupm..! witli
And^Dr (J.rdwood, wbo .nbja-tcd tbo Kote to n niicro^coJ>ia:,l cxnmim.iio»

m-es, indubitably, ibat tl.o wopl " twenty" m.d tb« li-ure " 2" mm i,avo boea
vitkn o/(,,r ilm oibcr words mid (inures in tliu .sfiid note. , -^.^
MoNevin-H tbeory, as dn-ivod fix,,., bis dopo«i>i«„, w.,,tl^a{ ^^ili tbo r^^^nti^"
t endorsed bis- name, tbe 'amount of tbo yotv was anunly ii) bljjrk.

'

' ^

^

Now, tbat a careful bu.-,ine-,s m,-m like tbe resjioiidcut would oudofsc i$^ m
uiiilc, IS la tbe last degree improbable, nad w lesa tban/>ttr witnciAbrt, vb.i^mvg

Nijd business relations with tbe re^pondout for'years, kwa sworn, tbat'tbey Lt^
itiv'cd be would ;iot do 80 for any onV,

,
.J

n Tben, not only tbe note in question bore, but itll tbe otb»r\W« cnd.Mwl by
respondent mnce Januwy, I'SiW!, were I'oKulavly cnterod in ro^pondeiit'.s bill
book, «t tlii'ir proper dates, and tbcy are a(l uf the donyminatiou of h,n«/rr,h -

und-uU of suc4i no'tea ns were cntored in MeXcviu'sr Bill Bof4 were enttml mtbe
huiue way, yet tbistwme McXeviu admits, tbat tbey mo all „om of tbodennniiuu.
tion of /yioiw</W«, 8rid tbat '• in tbe ag-rogSto they' must exeectil /om th.umnd

, (lollars,'*'

\^
And, on boiiigpl-e«ed, as- fa «•/<«)/ tbe word "tsyonty" wns. written, lie «H..wer-

e^, "On tlie>ame ilo/ tl. ,t tbe rest of tlu: mm wrts filled in, mmtlim,. it was
"on tbe same ihuj^mimt'unii a xcali alter,"

y-lt is also to be borne in mind, tb.it by p.iper 16 c, be mlmittcf, that bo bad
really tf//cm/ tbe note as pleaded.

Tben iA'IcNevin's sob, aUe.,ts, tbat some of tbe rcspondont''? 0!i.bii-<om'nt/dir-
ihg tbe Rpriiig of ISOCf were obtained liy bim, and tbo uut^i tb-u h,- tbu. "oten-
dorsed ^^t>i^'for\^vckmdndd.jll,n,ur five hnnd^t^ nnd fifty dolfco,, iJlhr,-
"almcfs. '•

&. Girdwood also prove<?, tbat nlf tlic ofhor notes s?i cndoisi-J since J; nufirv,
18GG, bavc been aftiral mice tbey wwrc ori.Jnally written, in tbe ,>,amo a.aii,Kr -

as'tbjinote in question bcrc.
'

» '

T|ie Honorable Judge wbo IumihI tb^ case in tbo (Juurt boloW, wis cl.Milyof'
&piuion, uiwn the wlwle cas.-, tliat tbo iiAto sued on, bad ruilly been altoi^d, a,
pleaded, and be' consaqucntly tlismis^od' tbe aetiju ; and tbe" i<ovp„lidei,t conli-
dently submits, fb-.t tbat jiidgmunt- w.is iu all ,rc,ie^l;,'"eorrect and tu-ht to le

'

couflrnied by tliia Court.
•

. . • \
Tbe following was tbeJuljment in Appeal ;~

_ t~
-'" Considering tbat tbo j.rrtii.issory note, tbe Hub'e t of tbii e-^iuention, b^-iriji.'

'

(lute tbe.scc:ond day of JIarcb, ]^C(], and p.fable five months idter dnte^ wa.4iT-

^^'

-.
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;
. giunlly inlido by tho maker thorcof for the sum of Ji500, with blanks and spaces

'/fyt the said note, whorwhy tho said original'suuj thorooii woh enabled to bo filled

up nud incroascd to tho sum of 82,500, as tlio same nppoars on|^tho face oftlics.a.1-;

note;—Considerinj,' tlut the said proiuissory note with the said Wanks and spiioci^

/ thereon was duly cndorso'd by tho said respondent and by him dulivoi-od and
turned to the said maker? by whom tho said blanks and spaces (vore filled up to

the amount on tho face of the said note, without ^lie knoaled/^c of tiio said re-
jMmllent ;—Considering that tho said note was mml to^^said plrtiijtiff by tlio

•

.sai««anakcr in tho unual com so of trade and busiVefH, in the condition it then wa»
aftd now is, filled up to tho sai.l sum of $2,508, aiVd without notice fo the api>el

lihits of any defects, blanks or alterations therein made ;—ConViderin;:
°tli«t the said note on the face thereof appeared to be ' genuine, ami
was taken niid received by the appellants iii good faith ;—Consider-

'ihg that the ^Iterations on ' the said ijoto \ ,vvcro - caused! by aud
;.^^W^^^!W^'^rnc^g^n(x of the respondent, in allowipj; the said'-blanks and

;;
/ffftcea to remnrn arid fee on the said note, and upon liis endorsement thereof as

flfbrosaid, anil hrs return and delivery of the said iK,)t(*,'with this said blanks and
:

»|)?QeB.tIt^^^^ maker thereof, invitly^ by such his, the respondent's
;iii^')ti|^efico;the8a{J'aU^^ ,to be ma^deas afOiesaM ;— Considering that rtierc-

'

Ijy and by law tJte" »aid /^s^pond became anil was^liable to the said appellants
,p«"tfe^r|;^i^i&UBt of J?iJ,^0 appear on the face of tliesaid note j—Consider-% that'lniiio judgnient of thp Superior Court * * *" there was error, doth

^wiyersc JV>tds(!lii?ig(?lJt^8^^^ and * * * dothcondcnm the respondent'
tfKpay tothfl^ftpp^llinifli'^'i^ie siim'^f «2,500:52, to ^it * * *^:wifh lutcre^
/l^"* * wltlqioats of thjy Stt|pcr|er;p«t?t and also of this Coilrt^

t^::
"

i^^-;r'^^.; ;^ :• V ''^S^^'h"''-'^''^^'.''' Jtudgmenf otAtfWfiei^ourt reversed.
i. ; mtkiit(ii>(Amt^^ J

_: :,:<-;

iSti'acf^JiptJtun€;^,C'xi9^^^^^ .

', .»

Uorwiii

.—
. ,

-
:^:fci^E^,->TuMAucn, 1809,,' 'W " .,'

•!'

j'vvT';;; y:^:r:'.:'.,:: ^^n:':: «!"*' "' -,f^'W»«^;J/»/4« Court beIm),

,, " .,t>'^-'' '^ :•'': k' I v'~^t r
''•• ..";" '--

-'\- JRB9P0lrt)KN rs.
liBlft-Umf t)uv|»„plto,i.„.,r^^,y;ofgp,^ortljin«» tfpplio^ W the state of tl.o voaiol %t the cow-

,;

nioliconiri.t .,r i^fvyvyngiyitna ^(m%mUs' tlw'ii. tl... in^m'tU r..«|.on8iblu lor ail tliu ordiii-
' ft. y incionti ari,ii.|5 ii, rtjc c,KiW.«nttUAvO'yriKc;a«,l it U iw bn-acl. of tlii«*arr«»tv.O)tliat

•'"''""" •"'*'*''
''J

'•'« borWb at t» If tiWi,. of .ftUin« ro.Kl«ri..g ronajr^ to it aitcr MilliiK n<.«e*.
f-ary^w H.«.. |n ttetofiil^ti ..f tije Court, it i* not prftvU thut ti.e lw« was occasioned by tho

;. - oryimHy .l.^^to4ivo,\>,,^lor,;tt.f ly.tlm r*ji!»iro.l b«»l..r, (2) tl.^t tl.e chief engineer had n..»«
' /

Iwftrp «».•(.>» taSv« «!ia;*jJMignorMfoj;tUe mam.gon.mit of filers In'^lt water, «li«re. i«
;, ti.o f>t>ii.,,«n oHlie Cviir«;;Ji |lM"l>rovci that tUt. loss, «as accasioucd or influenced thfreUy.
UAi?yLBy,;'J., Thw a<Jtk(H«wa3i)tought -upon a policy of Alarine Insurant

7 ^~—"f. ;":'iiu.-' .•".'—« ^—

.

.^ —--
.

\

P 1. «>" J^W<^ts^ m^;,m^T0^. in throe oth# Appeals, in two of which
'

r T^iTi ^''*-'Ef
*'"*"*' a«^ "in the other A. Wl Qgilvie & «?. wereatWl.^

^"°|t^.d^^»»»tQn fhumsoo was ne3pDndent.—r Reporter s gote ^ ^"C.-^ -.a

f«^ .

pItMr

lii. . i

awj

?l

'1

%"^A
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Thti <jui-l»'r

I-

tit

m
k

surinu III u- i^«ucd bj the appellants 01) tho 10th of Novoinbor, IHOI, Tor dOQOO upon the body,

""•ml
"

,
ncklo, appnrcl and pthor fi>rnitur« of tlio propoHor, Wtif, vnluodby tho policy nt

^*'oioi'niu"""'^-*^00, upon hor voynp;o from Montreal to Ilulifux in Nova Scotia, during

Whioli she wuH lost in tho lower St. Lnwronoo opposite to Miitnnc,

Tho proved facta of tho ci«o will bo j^ivcn in narrntivo fl»riu to avoid rcpi'tl-

tions horonftcr. Tho, vohroI was five years old at the time of hor loss, had boon

built at Montreal for river and upper lako navi;^ation, and duriii;^ tho throo last

yoiirs^had navif^ated im a froi;^l»t steamer between Cliioig) and Montreal, and hiul

stU'cessfully resisted sonio sovore lako 8t inns iluring that iwrvioo. Slio waft

thoroughly exauKined <m t!io I2th April HOI, t)"j;.!ther with hor boiler, «l that',

time two years old, by tho Govornmont inspi'ctor of steamboats and then received,,

his ofiicial certificate of soundiie-s and seaworthines-', in wliich tho boikr wasj,

al-o certified to ha^e been tested by hydraulic pressure of 150 pounds to tho

, ^ H|uare inch and t'ound sound and fit for use. Shortly after in tho same Hprrnj^

of lSt!4, she was aj^ain examined by tho inspector of the Canadian Hoard of

Underwriters, and classed by him A 2, beinj? one class above B 1, tho stJindiinr^

class for seaworthy vessels, atid insurable at about one I^^r ciut. less premium than

a IM vessel. In propiration fir her voya.;o to Halifax sl»« was pei^ectiy repaired

in (Krtobor at Montr.'al and fitted fre sea nivii*ation, au I in all rt-spocts consid-

ered in sca-uoinj; order, and literally seaw-irtlk for hor voyage ; tl)o boiler was
*

al-o examined ami found in' or ler. but not tested, as that operation h id been

p.'rlormed in thj previous April, only six mintiis before. She left Montreal with

her cargo at tho appointed time of the piJicy, thc^21stotNovembor, in all respects

fitted lor the voyage, with tw«) engineers on boar-Xone who had had the chafgo""

.

of the engine for the three last years, and another, ougagcd at Montreal exp\;f«sly'

as being .V((uaiuted with the managcuient of engiires and boiUn-s in salt water,'

the other engineer not having boon itt sea. She arrjvcd .at Qilebcc on the 23rd
November, in jerfect order in every respect, and there shipped hor soa-going

master.and a competent sea crow and left t^iiebec o^ the n^>riiing of the 23th .

\ Novciu'ber in like good rrder an I solmdncss, as proved of rewnl^ ami proceeded

on her voyage down the riror until, on tin evening of the l{7th, having ijrrivcd a|

' Bic about r)0 leagues below (iui'bec, she reached siltw,i'tcr.*-Its''incroasod pressure

was first felt in causing, water to escape frgm tht^ boiler into' the fire.Dox and
" •l4""I"no ''"5 fires, when t!>c cngineei-s advised thu Tjfastm' to b.a%' her taken'

I

into a safe pla o wlioro the defect niight bo repaired. .*<ho (^s in conseijuencfr

tak"n into Ilattes Cove, noar Bic, whence flie insured at Montres'tl were notified

-
, - —-by telegraph of t!io circunntanee. Comp'.tot^t workiii-'n wereMmmerliateLy sent'

,r. # from Monfreal to the Covo where she was lying, wlio compB^tely repaired the

defcts, coiisisting'ol^a si^iH cpick in tItgSiouplings of tho-cr/ncr of tho fire box,

, whieh became a defect only by the silt water pressure, .and the tightening of tfcree

or four rivets on tho* uppir p itt of tho bo'ler, rwidcring tho boilftr in fiici^jftcr .

flicsc repairs, as g*jd as if tliC defects had neve\c«isted. SttSim was then got

• up and tho boilef- tested with thci sik TVater before the trorkmCh loft ou ttear

return t!»,Montre§I^latl,(i^f^^icak oi'd«fcet of any kind could l>e^liscovert'd. The; ,

repairs wore <w<^iplfetieji^j;Ji; ftDtb Nov.^mbsi:, ^i* tho low rtde prevontied the
'

vas^-el gcttin5;iijna^'unti|ij^o>^ug!f *i1j of the 14 th Djocmber, when she Mt tbe-
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^

Covo, nntl nguin procucdod on l^^^^ugovi^ Halt water, ttud w,hc'ti/w'»^^^^^^^
\hl'r'in.f'''iwiu.

provctl by Junes, an oxpcrioncoil wUucnh, she wus pefepiirly niiui'ucd und c(|uipi)«d '""„^',,*-"

for her vnyiigo us Well as wound und HouTworthy, She ooutiuuud ottjMjr ^'*'>'*«!*^ "'„/
^Jlngljjl."''

under Huil iifid steiun during tiio entire 11 th und into tlio nigUt, tliioN»i\^ino

workinj5 well and the boiler [Hjrfeelly srtund,' under the charge of tho unuineolr.

,

when during that night Am \\;m aH.i:iiled byu violent htorm accoiupmii^'il with

Huuw, by which the rudder beeanie brok^fi, whteh the hundi^ uu "boitrtl were

unitblu to repair from the violence of the Morni and waven ; when with Ik r himU

jIoWU iiway, Hhe beeunie unnianage.iblo, and the master, to Have flio livex of ull

on board* and for the elunuie of Having the veswd herncll", had her directed to the *

shore, which she reached by the power of steam rtlot(e,-ttnd^hereshowa*»hMridi«l, "-

tlio boiler continuing in pLrfuet order all the time, vOiUl the yt'ssel broke .up OB

the morning of the 12th and^weftt to .fiieecs.

Tin) .appullai/ts having refused to p;ty the amount insured, tliis action foUowcA

The dt'claratio'n sets out the i»olicy, the timely sailing of the Wrut fron> Montreal,
,

tht! Ixjrils assumed by the respondents ui(,djr the policy, the defects of ihe boiler

imd jts repair, the detention at the Cove and sub.^eiiuent viiyage, with the othei'

particulars of the voyage to the time of her total Iwsby the perils of the scsh

insured 'again>t,4 concluding for a condemnation agaliifrt the^ appellants. The'

appell^Ws denied their liability by reason of the unseaivorthinoss of the vessel at

the lime of her sailing 1r<j|m Sloiiitreal and' which unso:iworthino>8 tkey uvcr was

as foUbws : lat. The (jngineer eitiployed by the ,parii*« n^ivt'gatin , th<{ vcs>el was

ignorant of tlie management of boilera in eJalt water, -ntl. The UW'» insuineieiit

putlit in anchors and chain cables.^ iJrd. The rottenness of her timber.^ auiP

•specially of the knees Of htfi.- bqyvs. 4.th. The inherent
||||||^^f

Of her boiler and ,

jruddcr at the time of her wailing to oucdunter thb ordin^i^wrils of her voyage

5th. She was not in a mivii/tblo state at" the tiinj .sl^ s-rtled on Jier voyage"

bejxtuse of her boiler reijUiring repairs and her rudder wanting proper chains and

s/rviee coupling. The appellants further aver that after the vessel had beeij about

mx hou-rs in salt walir t!i\; "boiler bjir^t in conseijuence of the alli-god ilofect, .mfl'

that after a detention at the liiver Uattt5 where,the boiler was insufficien'ly

repaired, she proceeded on her voyage and tpijj M^k'<:U Jn p»tsiquenes. «/ tjie

ihj'ectivc (•oiKlilioito/ the nidtkr. ^>^ "
4,. » "

^
\

And'coucluding with a general trav.crso of tic> averments ofthe declaration

and particular traver.ses of the Snaking of the policy by U»om as alleged, and of

the insureable interest of the respondent.^ 5 "^t'
Upon the issues joined on tlijisc plcadinRS, and afier eMBl^fe'e adduced on both

^

sides, the case was ai"guc 1 and submitted' fdrtho judgiHentof^he Superior Oburt,

.who adjudged in favour of the respondent against the appolTatlts for the amount

-demanded less certain dodaet^ons montioheJ ia thofejiidg'uent. ^This <'^peal

id tomiM-lJoart ir

•
^:i

;r

-I

Ml

n

followed, but the case has been submitted

forifi. the appellants havin<''rest)!i(jted their obj^

heads only as constituents Q>f the unscitworthij

they set out in the following statement oxtractcvh

Court and here given in their own word« ". f" Tli

it» a^modified and rci^u(;e I

|;iinst the demand, to two

si\fy then), and which

ft'jctum as filed in this

'its whfin^jKey pleaded

to the rospoiideut's declaratiorif, relied upon a yarifety i^qiKsuiusTg^ces which it
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crow for „ ho. vr,y,,.o. boc.u..^ ti.e ol.iuf en^inoor h.<| „ovor bcf . boon to m-"I wa. .^norant of tl.o ,n .„ ,..„„o,„ of boiler, in ^.It w.tor. 2«d T .« e«

"'

•' Zuv ;':";/','';'•n7't ""'r'-
'^-'"""^ '"^-'^ -^^^^necessary bofi.rJHl.oHhouI.llmvciHtJirte.l or. horvoyiifro.'- .

11..^ two i«rtieul.r' objoctions. nre tl.oroforo tl.o pln,i to tho action and hrcbnofly rc.u...c.l by tl.o npHI.nts in „„o.I.er p.rt of their factu.n iVoll'

w

be nuso h«r o«^nucer whs i,„orant of tho ,..a..,.Ke„.ont of on«iuc, i„ ..h water'and bce,.uso of defect, in her boiler which Vendejod ropai« to it aUlutcIy
necessarj-. It ,. proper to add that th..MppeIl,.„tH' domnrrorWioHsiy di.>„i88cd
y the hup.r.o. Court h.s not buon submitted to thi. Court. This Courtlu.

t^.eMq.-e V-n relieved f.o.n considorin. ' «„y other con...itue„tH of „„sc;.-
worth.nos. th.n tins.'c.pre.slf .nc.tionel and iiu.itel a. above by tho appol-
'""•' '""• h tl.^s'^..d upon here. By tho Inw of Kn.^-la.,.l tho rislt

-OH. Its ^lafo. at tho hou... pjrt^-Whorc tho insured vosHol
at ,iiiiy,;„n nu:;!. port Ind^contimieH llurini,' the

s i^tlio honi) port in a aL-sc. of preparation for her
nc.r-o, andaUo necessaiily ^hon whe saiU fn)in the port

. '''''"«'' ''w attaches the risW only f^n. the day she sails
^0. ber voya,o fron. the port of loa li,.^-u:.les. oth.rfis. stipuratod in tho policy •

.
>«ut .nsurablo .nterust or ri.-k is not so-.worthinoss, Lhieh attaches only froi.i the
co„.n.eneo,nont^of the voy,,.e, tlr.t is.^iling fro.n iL port. (Jrahan. and Barras
.> U. .V Aid. 1011, and is so settled diMrnctly in fLKlish. French and American
.)ur..pradenco, and couM «i>t be otherwise fron. tho .npani,.j. of the word which'n a vessel boui^ i„ a navigublo state when she doe* sail. Now althoil^rh the
c nnmoncement of tho in .nr .hie risk, t^ tto of t^ho policy, has been pieId as
the tune of seaworthiness nan.oly the itlth of November, that date cm havo no
possible application to tl.o unlitness or unseaworthiness of the vessel when the '

voyagccon»,nenced on the L>Ist Xovembcr. A^^mn, the restricted objections apply to
,

wo different constituents of unseaworthiness, tho one that of tho .lefects of the
bo.ler U.fi.rc .h, .h,a,l h,,, sl,r(e,l oahcr voy,ye'' could h (ve no effect
whatever as unscrawortWness^whiNt she was lying at her hon.o port before her
departul-o,; tho ether, that^ the ij^nnranc , of the engineer of the n.anagc.ent of
bo.lers^.n salt water, could only opply when tl.«i IIW re ,chad salt ,*^ater and
could have no effect of unseaworthiness whilst she warin f.csh water, withwh,ch both cng.neers had m:.ny years cxpericnco. Tho tim/ as to these allocked

,

constituents of unseaworthiness, is clArly distinct for cn^
Thc^re .s no express warranty ofsoaworthincs^ in thi.s policy, hnt'm cvory pnliry

... mar.ne msurance t':cr3 is an implied w.rrmt/presum -d from the very «iof procuring tho .„su;an|i.4;.at t'o v<dcl at the commcnceaient of the vo^a^c-

of insuranoo at

is lying, xf]

whole tin.

voysigo^rwh

on her voyage.

I
'f-^-f

-i^
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2Ti

k icnwortlyr, which iiJ|flnod to (m a fit Htnto M to ircpnlw; fqnipm^Bt ^nkl vu^rtSm-
crow, to encouiitor tiie ordinary p«ril« of the propoiwd vojr^ iitsurdj njfgiJniil «t '*"||*

*"'"''

m cited Hi in llw''^*^*^!

rranly in flWy

h'l' tiino of

liptiitiiUa,

ine«iitha<i

!«}< (if tho

if rixi[uircd

_ nata ailftUts,

; tbo titn» of Rnilinjl; on it, 1 Arnni^d No. 21!)

iforJn oftho 2508 nrt. of our Ci?»l tjo<lo : **J[t

" oontraol of ujnrtao innurrinco that tho Hhip

"•ailing. She ii ioiworthy whoii dho ii| in u*

" crow, nnil in ail Atlior ronpuotu to uiulcrtiKicu tl

b^n held to Ira it oomlitioti on which dDpoml-i

policy for losw insurunl in coutho of tlio voyapt ^
rotiwortlunoHs for tlio nttuching of tlio p<jiioy from tli

however, of tjcvoral wull utLibliiihiid oxuuptinnit, but wlii _.
violate tho policy Warranty mim to d.ifc it tlio iiwiifiihco ; ns, anion;; othoc examples,
n woroly inoidcntnl temporary defict or (^Ofloienoy lil tljp oomniencrtnent h» tbo
litncnH for the vojrugi! or in ifs cOurHO that inny bo rotdiiy and esHUy roiuediod

and which ia mOoh romediotl. I'liilUps on Irjsijraneo T^l, H Mass. Hep, 334, 11
I'iolc. Hop. 60. Woir and A»>erdeen 2 % hod Aid. a20, L. Q. ij-i Tonfflrien
ronmrks, that tho prop)sition of tho JiopKabTlity of iiiwrors f,)r «*i','ihnl unwo-
worthino-is at tho commoncouiont of tlic voya^^u,- but «ubso((Uonlty reaioVod,

would go to" the lonj^th of CHtablii»hing,,that if a vesHol at the ontMe('D<^'her voy-
age b(^ by miitake or accident unnjrtworthy owin^ to. jonjft cWcipt which is

immediately <li.scovored artd^romolied bollire any loss happens in consequ<!|i<(|0 of
it, still that tho policy would be Void^ and tie un.ltpwritorg not liable, and surpri«C(\,

him as o propoaition, bccauscif trm; in pointjpf law, many ojiscs judewl would be
found, where it Vrould t'irn out that the assured would,,havo lio clafni upon the
underwriters bcoauso something was.. wan.tin>? or soijicthins Tfjis* excessive ot

" the j/>8tont of ihe ship's departure, al|licli«|h the want had beep stippliodor the
i-" excess reinovcd boforii the loss hnppi^nod " ."tc.; and hfs I^ordsbJp added, " I

tbinlc^lierefore this proposition cannot be' maintained," 'And hh opinion was
confirmed b^ his collcajraos, jjf Bnyloy jnd IIofroyd,.^HnHaa.bocomo a rule of
jurisprudence both ift IJr'rtain'and the United Status and is so cited as approved
by authors treating of the matter. -The implied warranty thorcforo does admit, and
with tonmn, of tlw exception aa t<) easily ^^p^rable defecte upon their discovery
after tlie jailing gn ..^ voyage, provided the repairB are iiiradc hfcfore tlio loss

occurs. Now one o^e'objected grounds constituting tho allogo<l urtseawortlii-

ness in" this cflso, is"tl^.defecti«vo state of the boiler rej|uiTTff^pai|^ '• before
(ho in*/ sHould havXjt^tcd (Mii»h«rivoyago»" But tlusAml other requisites to

cofistitutc seaworthincl^ dopcnd'-up'oVthe intended use and service of tluo vessel

and differ accordin<;ly1il different tinicS and under different circuniMamses. What
would satisfy this^ implied Warranty, simplj; bccau^ it is not an cxpi'ess^wuri'anty,''

f«r lyinfjin port for temporary purposes, for short coasting voyoges, for navigat-

ing a lake or river, vary from those deman(M for navigating the open season
long voyages .(1 PluUips 726,) asto and from Ku*ope, to tho Capo of Good HopT
(Aroould p. C53.) Indccd,''a8 in policies atwind frttm, if the insurance risk

lum^-

':t,

#1':

V m

VI"

before tmtitng and tfatrshtipvhTte itr yon,'lVlriEi5^^
'

CQmnicnsurato with her then risk, hor subsequent sailing in astatcofunseawprthi-"
ness/or the voyage will not avoid tho folicy ab initio 3 Taunt. 3^9. and in the
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272 COURT OP QUEEN'S BENCH, 1869.

MarUw''in8u. Ba">c way, if sho bo lost in the course of river navJjgation, the underwriters will

"'"a'nd*'"" ^® ''"^'^» provided her then state of equipment was adequate to her then risk,

'^""of uniui"""
"'"*<>"8'' it might not bo such as to constitute a state of seaworthiness for a sea
voyage. Dixon & Saddler 5 M. & W.'4l4 and per Parke B. for the Court of
Exchequer, " if tlie assurance attached before the voyage commenced, it- is

*

" enough that thi state of the vessel be communsurato to the then risk, and if

" the voyage bo such as to require a different complement of men oi^ Btate of
' "equipment in differbnt parts of it, as if it wore a voyage down a ri^-er and
^ " thence across the open sea, it would be enough, if the vessel were atntHe ccfm-

" menccmcnt of each stage of the navigation properly luanned and* efjuippcd for

"it." This judgment was afterwards uflarmed in the Exchequer Chamber 8 .Af. &
W.-See also r Park on Insurance p. 29a,6'Ed. bf Shee. The great principle

cstablislicd by the decisionsis, that if the vessel; crew and equipments beori.u'inally
' sufficient for her then state, «thc assured has done all ho contracted to do. And this

case of successive stages was exemplified by Sir W. Erie, in the case of Thompson
•'

• & Hopper i. El. & Bl. p. 181, where' ho instauBcd the case of " a policy on a ship

at -and from London to the North Sea «n a whaling V(^yage, wliich ho said was
" almost too trite to be quoted, in winch this implied at presumed warranty was
" for four gradations, fit for dock in London, fit for riv|i(r to Gravesend, fit for sea

"to Shetland, then fit for whaling." Similar gradaAons of fitness have been
proved in this* case.- The Wtst was fit at Montreal w/iere she took in her cargo

and took on b5ard a sea going engineer and whence/ she sailed on her voyage,

she was fit for rivej. navigation to Quebec where she took on board her sea going
» master and crew, she was fit for river navigation tq( Bic where she first entered

salt stater and where the boiler defects caused theriliy were discovered tind com-
pletely repaired, and after the repairs, s'his was fit fir salt water navigation from
Bic until her loss : all these successive gradations ^niing within the requisites

of seaworthiness. Mor'ieover it is laid down that i^ vessel might reiy&ir at each
stage of the navigation, 1 Phillips 400 as at the place khere the voyage commenced,

'

1 Arnould 627. Iler boiler was sound at Montreajl, on the River to Quebec, at

QuebQC and on the River to Bic, and after repair, from Bic to the place of her
'- loss, This principle of successive gradations was finally settled in 1861 in the

case of Biccard & Sheppard on appeal to the Pri^y Council 14 Moore P. C. R.

p. 471, in which Lord Wensleydale giving the judgment afiBrmed ti}0 rule in 5

r in 8 M & W in Dixon ^Saddler,M & W, as affirmed in !pxch. Chamber in o ii

above referred to, which principle, His Lordship observed, was founded upon
many cases, and amongst them Busk & Royal I<isurance Company, 2 B & Aid
72, Walker & Maitland 5 B & Aid 171, Hdldsworth & Wise 7 B & C
794. Bishop & Pentland lb 219. Shore and Rendall Ib.798 note.

This system of successive gradations for fitness of navigation also necessarily

implies that repairs may be made at each, and therefore the rule is plainly

accompanied with the obligation upon the assured to keep the vessel seaworthy, if

it be possible, as far as depends upon him, 1 Phillips 731, that is, to procure the

necessary and reasonable repairs in the successive stages of the voyage, accord-

ing to the means that can be had for the purpose, ^J^t 280, 282 p. Lord
-JIaB9fieKi,-4 1-Pi^lt-aaT-p. Oh. J. Shaw . It igaria^lfe Trbstmhtpinqxri--

- " *'^



' '^'mx^' *-ff^'>r\; ^v*; ^ ^g^

writers will

then risk,

ss for a sea

le Court of

.

need, It- IS

risk, and if

01^ Btate of

I riA-er and

atirtBe ccTm-

Aiippcd for

ber 8 .Af. &
t principle

eorii;ina!ly

). And this

Thompson

ir
on n ship

10 said was

rratity wjis

, fit for sea

have been

her cargo

3r voyage,

sea going

•st entered

I iind coin-

ition from

requisites

ir at each

niincnced)
"

Juebec, at

ace of her

561 in the

3P. C.R.

rule ill 5

If Saddler,

idcd upon

B&Ald
r B & C

COURT OP QUEEN'S BENCH, 1869. 273

I
Th« Cora

ofCanadc.
Bank

face of these authorities, if the boiler, proved to have been tested at Montreal and Marine in*u-

proved B^und from Montreal to Bic for 100 leagues of fresh water navigation, '*°«nd
"'

became a constituent of un^aworthinessbecause of a defect only discoverable and

discovered in fact at first reaching salt water and then immediately repaired. Such

a defect so repaired is pot unseaworthiness bocomiV^,4i violation of the wari^nty,

nor could it rfJieve the appellants by reason thereof from tlicfr liability, because

it is an elementary principle that after the policy has once attached, a compliance

.with the warranty ceases to be a condition precedent to the liability of the insu-

rer, see Douglas 'R. p. 708, 755 p. Lord Mansfield, 1 Dow Pari. Cases 344 pet

Lord Eldon, both holding, that the assured could not escape from his obligation

to repair and keep his vessel seaworthy and failing to do so, the liability of the

underwriter goes, but his liability holds, when the subsequent loss is unconnect-

ed with the original 'unseaworthiness. As where a vessel is out of trim during

the voyage, but befot« a loss happens, is put in proper trim, the insurer will be

held, 1 Amould p. 655 note 2, so, the necessity for repairs during the voyage on

account of wear and tea^, does not impair the original seaworthiness. Ibid 656

note 1 ,and a great number ofsimilar instances might be mentioned. Now Arnould's

wear and tear, is nothing but the effect fin the boiler by salt water, which could

not have been so tested at Montreal b6fore the commencement of the voyage nor

even at Qjuebeo, because the salt water test couM only have been made at Bic

where tbe salt water commenced. The objection in this respect is unreasonable,

because no salt water^test could be applied or was required at Montreal where

frcsb' water alone exists, it might a^ well have been required at Chicago whence

she had come to Montre!»l,- It has been observed that the boiler continued sound

until the vessel was stranded, and this is proved by both the engineers. Lauzon

says that after the storm had set in and injured the rudder, the vessel

became unmanageable and the intention of continuing the voyage wa# aban-

doned,"^ he adds, " nous avons toujours g^rd4 le steam afin de nous sauver>

" Nous sommes arrives & terre le lundi ^ trois heures du m.atin et & six heures

" nous ^tions tons 4 terre." And Vincent, afjer saying that the repairs at Hattd

cove made the boiler in perfect order, ai)d„that they proceeded on their voyage

until the height of the storm at 9 o'clock at night, when the wind was blowing a

perfect gale with snow and the sails were all carried away, when the xudder

broke ; and that the captain tried to keep the ship's head to the south shore, to get

her ashore there, to save their lives, he adds there were no means of managing

the ship. : we kept the machinery working slowly until dbout four o'clock in

the morning when the ship commenced to^^trike on the rocks. The Captain then

told me to blow the steam off and let th^ Water out of the boiler so that she

n>ight be lighter to get nearer the shore. He adds he went to do so, but in the

confusion the working of the ship broke the steam pipe and the steam escaped

of itself ^t only remains to observe upon tbjs first of the objections, that it i^

not complete in itself and does not go far enough:- it does not aver tliat (he

loss of the West was occasioned by the originally deleotive boiler nor. by the

repaired boiler: whilst on the contrary, the soundness of the boiler up to the last

has been proved and it was by that soundness that the vessel was enabled to be

stranded at Matane, whereby the lives of the crew were saved. This objectioa
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ind fact, and insuflSclent to relievo

A

'»•»

The Quobvo „<• ...
A^" '?•"• "ns«nworthjncss is quite untonoblo in luw

i-ho
?»*'^° *^° appellants from tlieir liability.

Of ciSida""
.

The second objection, bcoau.w the chief eniin-eer had never been at sea and w««
.gnorant of the .nanugcuent of boiler, in saJ ^ate, is also de cUveTecausTno averred that the loss was occasioned or influenced thereby. lie hadIdI.C chargeW the en,n„e and boi!6r of the ^U for t4.e three last year and was

. "g "e*"^. been engaged and shipped at Montreal, expressly for the voyage
I .. because he d.,1 know the .uanngen.cnt of boilers in salt wafer. In this respccftie
\ assured had done all they had contracted to do, and the obligation Z ul

.

was no larger than it would have been for the nuuster of the v^sJ. asC wlo^

^Jm\n uT^tV'^t «--P-''^° one generally co'^AlS
vilt as ;^^
ndWH M

" '"^'"
V

"
''"' "'' ^''^" 'J"^^'^"^'^' ""d ^"^"^ the evidencedduced there ,s no mystery about the management of boilers in salt water evenhy cspenenced fresh .water engineers who would roc.uire little more tin a h tto become proficients n salt water. Now Vincent in his Evidence says

'

neu.r been to Europe, but I understand how to manage a boiler in salt water. I
.

.unde a voyage to New-York from Montreal as engineer of a steamer.
'

/^
I was eng,j.ed for the rFe«/ expressly beci-use I understood the managemenfof

'^

.
engu^, and boiler in salt water, which the chief engineer did not. There is nod fficulty .n learning how to manage a boiler in salt water ; any man can learn^M,s necessary, to know in three or four hour... All that you have to do is to

ll^'^T ff

'''"'" '"°*'" ^'^^'^^'^'•yousee that it begins to foam, so as
to Dlo\^ off the salt. no

.

• nJhfh"'^''''*V'
^^"''" '* intervals according to circumstances, soinetimes it» flight be every ten and sometimes every fifteen minutes.

, \
I do not see what diflference it would make in the safety of the vessel that the

chief engineer was not accustomed td salt water, if the assistant engineer knew
• 'T/'^r?^''

"''^""''' ''"'*'''''"'
'^''"^'<'^'^"^*»»««tKh6w to do it. .«

air. 1 ucker, another witness, says : ^

I am chief engineer of Her Majesty's ship Aurora and I have been twenty years
at sea in the Royal Navy, as an engineer.

In coming from fresh water into salt, it is necessary in the first place to watch
theguageglas. tosee that the water is kept at a proper height, so that it may bo
seen that the bo!lers are not " priming " which is clused by the fixing of the
salt and fresh water. I think that a vessel is perfectly safe to go to sea iith one
engineer who Ikis not been in salt water, if the other has been accustomed to it

•

If for a short voyage, suchas going to Halifax. I think a vessel would be safe
even ,f neither engineer had ever feen in salt water. All engineers, if they are
fit to be engineers, know thai when they go to salt water it is necessary to blow
off the boilers, auli that is a very simple matter. It is usually done two or three
times every four hours.

>
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I decidedly would not oonsiJor a vessel unseaworthy Bailing from Quebec to*J25Q"?"^
xiaiimx, oeoauae one or the enginoors had never been in salt water. t-- '"'"'«« t^"-

Croit-Examined.—l should say the same thing Bupposin2 neither of them had T''* *-'<"»•• BMk
ever been to sea. .

,«'»'* «ft.n«i../

William Barbour, the engineer of the Provincial Government steamer, says :

I have been an engineer since the year eighteen hundred and f9»ty- -

«even.,I served jny time with the Xnpicrs, of Glasgow, and I have been employed^ ^

in the Allan's lin^ ofsteamers and was out at the Crimea on board the Canadian.
I consider myself competent to give an opinion on any subject connected with the
business of an engineer. There is no difference in the manner of working an
engine in salt or fresh water ; there is a difference in the manner of working the
boiler. The difference is that in salt water at regular periods it is necessary to

'

blow the steam off the boilers, so as to prevent incrustation of salt, and not to
allow more than a certain quantity of salt to accumulate.

An engineer accustomed only to fresh wator can easily acquire^sufficient infor-

mation to enable him to take necessary charge of a steiiuier uiwing in salt water.
I should consider a vessel perfectly safe, in going to sea wiflf ii first class

engineer, who has neve/ been in salt water, if he had a second engineer who had
made. voyages on sal.t water in that capacity., A great many vessels have come
from Upper Canada, oti their voyage to New-York, and their engineers have
been instructed ty mo how to tend their boilers in salt water and I consider that
they left this (Quebec) in perfect safety ; and the engineer would be perfectly com-
petent, provided he attended to my instructions, and in these cases they had no
BWJnd engineer who was accustomed to salt water. ^ «

Cr9i8 JJxamined.—He says, I do not consider a fresh water engineer,would
be competent to-navigate on the Ocean unless ho had received the proper iistruc-
tions, or that he afterwards obtained them from his second engineer. (

All these witnesses testify almost as experts, are men of^gfeat practical experience
and the weight of their testimony is cbnclusive. They sh«V that nb long
practice is required to know how the boiler is to be managed in salt watLr, and
it is manifest that Lauzon did acquire that knowledge, because Vincent jswears,

"the chief engineer and myself took it turn about to attend to the boiler."

And Lauzon sweors that he knew the difference in effect between fresh and salt

water upon boilers although he had not been to sea
j
and In fact he did practice

his knowledge by attending to t,he boiler by turns, with Vincent, when the
West was in salt water. All this evidence and the mere fact of Lauzon'a
^having worked the boiltt id salt water, are a dispftwf and an exclusion of this

objection and are plainly conclusive against the appellants' averment of Lauzon's
ignorance and the incompetency of the crew by reason thereof. Now, as it

has been held as to the master, so it may be held as to the engineer, both being
professional and practically scientific men, ihit' if the alleged incompetency is

founded on the fact of the master's ignorancVof navigation, it was ificumbent on
the objector to show that such ignorance waa/a disqualification and that it waa not
considered safe to make the voyage without /having a scientific navigator on board.
6€owen R. ^70. The objection cannot a^ail here, because there waa a scientific

ebginecr otdiOard, competent to manage the boiler in salt water, and moreover

7"
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wrllriSo'iMS.
because tauion has been proved to bave been equally competent to do tbo same,

mnoo^co. The appellants aver Lauxou's ignorance, but thoj do not aver tbat bit presence

""^f oSiid.""'
'""' indispensable.

' *

It is clear tberofore upon tbe case submitted tbat the Wat was not unsea-
wortby as averred on these two grounds of objection, and tbat tbe alleged war-
ranty at tbe oomniendemont of the risk is not sufficient to bar a recovery for thu
loss which happened after the original defect bad been removid and repaired 2 DT/

& Aid 320. The only means of relief far insurers as to a ship aocording'to

Emerigon Cb. 12 & 2.9.30i 1 Valin 469-2 lb. 80.81 are an entire failure or

irremediable defect of tbe veffle||.rendering her incapable of existing as a ship
;

an entire innavigabllity attbe tiihe of the insurance, as stated by Emerigon and
as qualified by Lord Tenterden, a congeries of planks; or, applying tbe objection

to the boiler here, on irremediable state of the boiler rendering the engine useless,

a boiler that^ could not hold either Ateam or water and was in pieces. Tbe coni-

=*
^

plete innavigabllity of a vessel is the protection of insurers, so uls^o is the fuiluiu

or neglect of the insured to put her in ftjseaworthy state after she had suffered

damage
;
^nd the reason for this is manj^t, 19 Pick. 200, because a necessity of

repairs must be within tbe^ontemplation of the partiesSan'd every unavoidable
delay and deviation, occa^ned thorebj', is therefore constructively permitted in a

contrjict of Marine Insirfance. Motteux and London Assurance Co,, 3 Atk. 545,
cited in Park on Insurabce per Shee, which was the case of a known defect exist!

ing at the commencement of the .risl^injured and where a resort to another port.
for necessary repairs, was found to be unavoidable and therefore held not a deviaf
tion prejudicial to the insurance In the present case the going into Hatt6
^Cove for the purpose of repairing^be boiler was most advisable and necessary,
and upon

jfinciple was not prejudicial to tbe insurance effected with the Appei^
lauts.

\A11 the particulars of ^nseaworthiness pleaded by the appellants; including: iho
aveni^nt of her innavigable- state when she sailed on her voyage because hor

ruddeKwas wanting proper chains and secure couplings, having been speciiilly

abandonelas above, with .the exception of tbe t^o special grounds above discussed
it is not necWy to refer to that respeeting the rudder, except to show that it is

not founded in^t. Power, tbe ship* builder who repaired and prepared the

vessel at MontreaHor her voyage, proves tbat tbe rudder was put into proper
order for a sea voyage to Halifax, tbat a now iron tiller was fitted on and a

heavier wooden rudder pMt fit for sea replaced the former river one, tbat the

post was coupled and seourddby a cast-iron ring, more than afoot long, keyed o^

by a large piece of iron, and th^t was thfr kind of tiller an^ kdder post made for

sea-going vessels; that the outsi^river gear for steering had been replaced by
necessary chains and gear fixed inside for sea navigation. He states furthei^ parti-

culars and proves tbat, after the repaibs made, tbe Wett was perfectly seaworthy
for the voyage to Halifax; and this is cbqfirmed aliunde and not disproved by
the appellants who on the contrary abandoned the objection. As matter of fact

therefore, her rudder was fit and in tbat resp^t she sailed fh)m Montreal in a

uavigivble state' for her vpyage and .was tberefork^eawortby. Tbe judgment of

the Superior Court, therefore, upon consideration oJPibe case as submitted to that

tribunal is correct, and must be supported by this Court, upon the grounds of
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contention »ubmitted here. Tho lo^ was plainly disconnected with oitlmr of the jJi?^"Cu.

reserved objectiops of alleged unseaworthiness, and the injury »«ff«;«f ^y
^''^^"".^Nwk

rudder was an incident of t|^ voyage, and caused by the storm. It is A rule The. Com. b^«

that the implied warranty of unseaworthiness applies t8 the state of tho vessel at

the commencement of tho voyage and that if seaworthy then, the insurer is res.

ponsible for all the ordinary irtbidcnts ariping iu the course of the voyage as per C.
^

J Erie, JJ. Lane and Nixoh.And it is a further rule to look to the proximate cause

of the loss, which in this ca|o isAsiijiply. tho storm which she encountered and

suffered from on her voyagofnainoly the marine perils insured against, the insurers

tbe appellants, having ag/ed to ind^ify the insured against loss by the perils

of'^tho navigation. Tb^ippolla»t«'cannot bo relieved from their liability in this -

cause, and the judgment of the Superior Court must thereforebe confirmed, with

the doductiQO. of the amount realized ^oiii the sale of the w^ck, 8235.17, the

whole with costs of both Courts. •
•

^

'

JOuBai C7. J., and il/bn* J., conctrred, C«ron, J., dissentient.* .

.'^ Judgment confirmed.

Jnrfreio*, Caron (fc ilmZmc*, for Appellants.
.

*'
«,? )/o?< tfc /ruine, for Respondents. ,

;^

(J-K.)
'
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COUR SUPERIEUBE, 1869.

DISTRICT DARTHABASKA, 1 SEPTBMBRE, 1869.

« Coram PoLETTE, J.

No. 874.

David Blais, fits, Dem-indeur, Ara. Joseph M««; p6/endeur,(il le dit Joseph

Bluis Demandeuren Garantie, ct Louis Napblion Larochelle, Di/endetir en

Oarande.

JUOB- - Que I'aoMon en dommage et pour dumolltlon d'une ohauw^e de feouUn construite iur nn
'

pouTolr d'eau qui ftit rtpandre I'eau »wr Iw terres adjaoentes et avoWnantea, ne pent «tro

intent^e que sur I'expertise faito en Vert#do8 Statuta Refondus dn Baa-Canada, chap
:
61,

tone No. 3 Rang 7 du Township ' d'Arthabaska, dont une

(fartient & David Blais, fils, k demandeur principal, est travers^^ par

un coilft d'eau avec chute, sur lequel Louis Nafibl^on Laroohelle, le ddfendeur

en garantie, avait construit une chauss^e de huit piedg de hauteur pour retenir

I'eau et faire marcher un moulin ik carder, il fouler et h scier qu'il avait cons-

truits. Cette eau, ainsi retenue sur son passage, se r^pandait sur ICb terres to',

sines et sur celle du demandeur prhicipal.

Louis Napol^n Larochelle awt vendu cette propri^t^ i Uoseph Bteis qui en

4tait le propri^taire d^tenteur dcpuis le 10 F^vrier 1866, €t I'-^tait contre ce

dernier que David Blais, fiK avait dirig^ son aotioa par laquelle il c*noluait &
i^ -^l .^.

* Tlie repAprter has ie^ uhab)a to procure any report of the remarks of the dissentient

yiAge.—Reporter's Note,'
/

• '

*/•
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8260<<le jloimimgeii, " si miouz n'aimiB le dlt dt^fendour," disont log conolunion*,
!' nous quinjo j(!wr9 do la signiaoation du jugoment i^ interveiur d^molir sa dito
" ohauswfo ot dftns oe oas, n'fltr? oond^mnd & payer au dit dciiiBhdour que la
" sonime do tronto piastrofl, luontant des profiis que lo doninndcu?aurait retmSi
" do 8Cfl dix arponts de torre submcrgda par la dite ohatwsdo du dit ddfondourot

^ dont il a M privd depuis que lo dit d(5fcndeur ©V on posscssioD do I'lmuioubloy
' ci-hout d<5crit, avqc Ics ddpons."

Joseph Auger ddaon9a cotto action A Louis Napoldon Larocholle commo dtant
Poii^gurant ct opa^s avoir pris son fai^ el cmm, Larooholio pluida ii Taction prin-
cipalv par uno iU/cn$e au fond en droit, dout auivcnt los principal moyons,
flavoik

1. iWcoque par la loi, tout propridtaire estautorlsd A utilisor et exploiter tout
cjurs dVuu, (jui bordo, longo ou traverse su propridNJ, en y construisant et dtn
blifisnnt ilos Uhincx, njuulins, ninnuractures, niaciiinos do touted CMpCcos, ct pour
cetto fln y fairoet pratiquer touteslesopdr^lonandocssaires & soB fonctionnenient,
tela quo t^cWes, cauaux, mura, chaussdes, digues et autres truvaux wyublables.

2o. ParcoWic, quant aux doiuinagea qu'cn peirvcnt rdaulter A autrui, soit par l.i

trop grande ^^evation des dcluses ou autreiqcnt, la loi rdglo la manii^ro spdciale
dont ccs douiuWes doivent filio coustatds i^ dire d'experls, qui doivent 6trc uom-
mdsctdoiventWirct fairo rapport ainsi qu'il est pourvu spdoialemont par la
dito loi.

^

3o. Parce qu'aiicuno action de la nature 'do colle portdo par le doraandour
principal no pout <kre intentc'o soit pour dommages soit pour la demolition d'une
chaussde ou autres travaux, suns que les dits exports aient fait Icur rapport, et
seulefiient A ddfuut de paioment dos domuiages par eux constatds, dans lea 'sii

mois de la date de leur rapport.

4o. Parce qu'il n'appert pas par la d&laration du deinandeur prinoioal, que
lui, le demandeur principal', so soit aucunemen.t cohformtS ajux dispositions de la

dite loi
;
ait fait^nommer dds experts ot quo ces experts aient fait aucun rapport,

constatant son droit de reclamer des dommages ou une indomnitd quolconque.
5. Parce que le dit demandeur principal ne fait pas apparaitre un droit suf-

fisant de propridtd sur riwmeublo dont il se prdtend en possession, lui donnant
le droit de porter la prdscnte action, et parcequ'il ne conclflf pas d fitre ddclard
propridtaire du dit immeuble.

^

6. Farce que le dit den^ttndeur ne ponvait pas porter la prd.sente action aptes
Van etjour d compter de la confection de la chaussilJe ot autres travaux dont il

se plaint

:

7o. Parce que le dit demandeur principal ne conclut pas d gtre d^clard le seul
et legitime posscsseur A titre de propridtairo de I'immeublo dont il est en posses-
sion.

8o. Parce que le dit demandeur principal ne peut conclure A des dommages,
si micux n'aime le dit ddfendcur principal ddmolir la cbaussde mentionnde dans
la declaration et que telle conclusion est vicieuse et illdgale.

llo. Parce qu'en fait d'immeubles, la loi no permetpas de r^claffier des dom-\:-
*

jmesceevn V, VI que la loa lu

•

—t—
[
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ll<JoUratioaen octto oauso no oontient ni loa alldgatloni ni !«« ^onolu.ioni d'uud
<icno« ;,/r?toire, ni lea alldgntiona ni lea oonoluaiona d'uno notioi poaaeaaoire

f La cauao fut inaorito et plaid«5o aur oetto ddfonso au/ond enJdroit.

La Cour fit prccnSdor aon jugoinent par loa roniorquoa auivaJtoa :

.POLETTB, J. L'uoto doa Statuts Refondua pour U Baa-Canal, o. 61, pormot la
conatruotion doa moulina, nmoi.lnoa, oto., aur loa pouvoira d'oau, et aj lea Acon-
Btruoliona do barragoa dans lea rivJdroa et ooura d'cuu, oauaont doa dommagea lo
propridtidro on est roaponaablo

; uiaia il ftut quo oos doniniagoa aoiont oouatat^Sa par
dca oxporta avant d' avoir roqoura H Taotion. Loa totiuoa du Statut. aurtout la vcr-
Bion aDglai80,.8ont in.p,Sratifa A oet ("gard :

" Ce, dom^agc, urout comtatin i dire
dexj)ert$." Cca toriuoa no laiaaent pw d'al ternativo, Statuta Refondua B.-C, '

Chap. 1., Sect. 13. §3. Lo domandour, avant d'intcntor aon action, dcvaifespm!
inor un export ot rcqudrir lo d.Jfondour dVn nommor un autre, ot aur aon rofua^TV
aadreaaor au Prdfet du Conitrf, pour faire non.mcr un do., exports do la .nunioi-

^
paUt^. II a did dit par le demandour qu'il n'y nvait paa tel export do la muni-
cipahtd: Losoonaoila uiunioipaux no sont-ila pas autorisda ;^ nounnor toua lea
officiers ndcesaairoa ? toua les offioiors qu'un Statut quelconquo a crdda, mis sous
leur oontrOlo, S. R. B.-C, Chap. 24, Sect. 20, §19. ^ ,

oua

Lo Chap. 61 fluflirait pour les autoriaor A nommor dea exports ; a'ila n'on
avaicntpas ddjA nomrnds, no pourrnit-on pas lea y contraindre par un bref de
f^^fmu, r Ma.8 ila ont dca experts qu'ila npniinent on vortu do la Sect. 22,
^6 do

1 act? municipal, sous le nom d>e,timateur, ; £,timateur et expert v ^nt -

nommds en touto lettro ; et voici leurs attributions

:

^
lis voyent I'immeuble. ot la chose cotlsablo du propridtalro ; ils" reatimont pour

la laire taxer

:

^
'^

lis voyent et cstiment le terrain pour y oonstruire un HOtel de Villo, pour des
«ar«$9, pares ou' places publiquea

;
pour des chemins, pent, ou pour le site d'un

C'dihce ndcossairo ou pour tout autre ouvrage public etc

iil^ Chap. 2J. Sect. 24 §16. V. ' "

" " 27 4. \
" •• 50 1. 2. 3. 4. et 5.

^
Memo pour les pertes do bSti^sea ou autres proprietda aux incenJi^, idem :

Sect. 24 §18. Lnfin ila estiment, ils dvaluent tout; et o'dtait undo ceux-lA qu'il
tallait prendre, si une des parties no voulait pas nommer son expert, car ces est^"
mateurs sont les experts norajnds par les municipaiitds. II y avait done dans la
municipahtd I'offioier dont lo demandour avait besoin ; mais qui au lieu de s'ap-
peler expert, s'appelle estimateur, quoi qu'il soit le mSme oflScier avec les mSmes
attributions.

Le demandour n'alligue pas m6me, dans son action, que le ddfendeur a refusd
de nommer un expert. Si le demandour avait suivi les ordonnances du chap 51
ilauraiteu une bonne action, mais fondle sur le rapport dea experts qui dqui-

..TOut A une sentence arbitrale. Co procddd par le Chap. 51 est bien diffdrent
delaprdsenteaoUon; cesdommages doivent 6tre cofl'statds, promptenjont et A
peu de frais, dans I'intlrfit de I'industrie, tandis que/ar la prdsento action, outre
les longueurs de la procddure, il y aurait des frais 9/nsiddr«bles, deux dangers que "

Blali
It

lilalt*
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h ' r—
Ifl Ii^fi(iilatear • Toula <ivitor daiDi I'intc^rdt do I'lnduntrie dont 1« pvyi • an li

KinDd bccoin/ot cetto volonttS doit Otru ro^poct^.

JuKomont:— liO Cour " considiJrsnt lo quo par I'note doi Statult R«-

fondua pour lo Bob Canadn, cliopitro 61, lu dt^fundour en garantU aTait lo droit
^

d'ullliior In rivit^ro travcmnnt w>n imi|ii(<ul)l«, ot folui du doiiiandour prinoipnl, on

y conittruiaont ohci lui, Ion trois nioulina ot In chnuM<<o »ua-nicnti<)np<<CN ct do K-h

vendro oniuito comino il I'n fnit nu dt^fendour principal ot doinnndour on gnrnn.

tie, fjui lui nunsi ntnlt et n oncore lo droit c^(^.I6h oxpl»)itor

:

2o Quo III oitto clinus!«<5o a cnui'<5, pnr m trop ^rundo <$l<ivntion, d<m dommnnc«

au doinnndour pHnciprd et nonim<!Hient ccux dont il no plaint, il dovnil lea I'uiro

conntator pnr dea cxpcrt« A Ctre nomtndij pnr lui ot lo dtffondour prinoipnl ct

dtiuinndour on pnmntie, ct i\ dtffiiut par I'un d'cux d'o" nommor, pn» I'un dc«

cxporta do la Municipnlit^,,il Otre drfsignd par lo t'rdfet du Conit<$, loBquoIa,

ozportH en <$vnlunnt les dommngca et flxnnt uno indemnity auraient pu, a'il y

nviiit lieu, »5tnblir uno compotiBntion on tout ou (?o, pnrtio, nvcc la plua viiluc

qui pouvnit r^Hultor i\ lliuiuieublo du demnndcur principal do I'tJtabliBBcmcnt do ccs

uioulins

:

3o Quo ccin fuit, et & d<<faut do pnloment de ce« do'mmages aioHi oon8tat<SH ct fixt<B

dans lea bIx mois do In date du mpport dk« oxpcrta avco I'intdrflt l<5gal & compter

do la d;tc dnte.'lo djmnndour prinoipnl aurnit ou olors lo droit do poursuivro pour

lo recouvroiucnt du montnnt d^jA flxd de ces dornmngos avoo int^rC\ et pour fairo

ddmolir la ohnUss^o ou bo fuire autorisor k In d<5molir auz frnia et d<5pcn8 du

ddfcndour principal ot domnndour en |:^runtio.

4o Qu'il r<5sulto do co (|uo oi-doBsua, quo lo donaandeur prinoipnl n'a pns droit

d'action contro lo dofondour principal o4 demnndeur on garnntio pour faire cons-

tater a'il n ou non souffl'rt dea doramnge^s ; a'il y on a, i combion jla bo montent,

attcndu quo I'aoto 8US-mentionn<$ prescrit un mode different de lo. fuire, lequci

mode est plus prompt et plus dconomique et a en outre I'effot do soustrniro le

d^fcndoiir principal ct demandcur en garnntio aux enibarrns et aux difficultuB

'
. d'un proctis ; et qu'il no pent demander In d<5molition do la chau88<5e qu'cn autant

qu'il aura «5t<J (tonstatd par experts qu'il a drpit h. dcs doraraages
;
quo ces dom-

magos ont 6t6 <Jvalu<$8 et qu'ils n'auront pns 6t6 payiSs, avco I'int^rOt l^gal ct dan»

les six moix do la date du rapport dos ni£mea experts
;
qu'ainsi Taction du duman-

deur principal n'cst pns fondue en droit. Pour ces motifs, d«5boute lo demandeur

principal David BInis fils, de son action principalc en la prcJsente cause, le cpndamno

aux d($pens d'icclle, ainsi quo ceux ^de la domande en ga'runtio «nvers le dit

ddfendeur principal et demandeur en garantie, JosepH Auger, le d<Sfcndour en

garantio, Louis Napoldon Larochelle tant en chacun en droit soi tant en.

demandant que defendant que de lajsommation et d^nonfciation.

Laurier <& Cripeau, pour David Blais, fils.

E. L. Pacaud, pout Joseph Auger.

Montambeault & Ta»chereau,y)\xT Louis Napoleon Larochelle.

(E. L. p.)

K^-
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MONTREAL, 80th 8BPTB1IBIR, I8«».

Coram ToBaANOI, J. .

Ko. IMI.

In the matter of the Mayor, Aldermen and Citig«n$ of the City of Montreal,

AND

Bondventure Street,

AID

Patrice M. Guy, &,i;A.,

*»i> Propriitari.

Louit J. A. Papineau, *

: » ' . MiM m taut*.
Hbij>:—1, That an ordtr or JodRmmt of tb6 Superior Court, •ojolnlng " lh« lalt rrothoDoUrr of

" tbi« Court, Hewn. Uuiik, Cnffln And I'Aplneau, to wit Hamael Wantworth Hunk, William
" C, II. Coffln and Louli J. A, I'aplnaau, or Iheir r*prt$enlalivu," to pay a iwrtalii lum of
monay depoiit«d with " Honk, Coffin and I'aplneau, Prothonotary," Mr. rapln«au iMjIng

itlll ProthoDOiary with other aMoolatat, U valid, and thli, notwlthitandlnf that both Honk
and Coffln were dead when tuch Judgment ar order wae pronounced, and that the lama
wai pronounced, without any one of the lald threa indWIduala, or Iheir repraeentatiTat^
being In any way partlei to the eaae.

a. That under the clrouniitanoe* abovo relate<l the laid Paplnoau la iHII an officer of the Court,
and, aa luoh, liable to be ummarlly Impleaded, by rule for contrainupar eorpi, tor noncom-
pliance With laid order or Judgment.

8. That notwithatanding the ifcot that laid Paplncan, by the larmaofhlaappolntment by the
Government and the oontequent noUrlal agreement between hinuelfand hfi oolleaguee , had
no controlover the buflneaa of the lald Superior Court, or the moneys received by laid Pro-
thonoUry, and abatalned f^om exerclaing any auch control, and,dld not partlcipntu In the ^

emolumenU of i^d office, (bii powers and remuneration being limited to the buahioii and
emolumento of the Circuit Court), ho nevertheleaa U lUble and reaponslble tor all money*
which may at any time have been depotlted with the said Prothonotary.

This was a rule for contrainte par corps, agaiDst Louis J. A. Papineau, as

the sole survivor of the three gentlemen who aot^d some years since aa the joint
Prothonotary of the Superior Court, at Montreal, for non-compliance with an
order or judgment of the Superior Count, rendered on the 2&iJb^ay. of ]!<rovem-

ber, 1867, enjoining "the lafe Prothonotary of this Court, A^Hl^Monk, CoflSn
"and Papineau, to wit,^9«iniuol Wenlworth Monk, Willia^S H. Coffiq and
" Louis J. A. Papin«9U, or their representatives," to pay to the said Patrice M.
Guy & al., the sum of 8200 cy. which had long previoBsly been kdged by the
Corporation of Montreal', in this case, with the then Prothonotary of the Court,
Messrs. Monk, Coflfin and Papineau.

Mr, Papineau appeared by counsel and, by permission of the Court, answered
'

the rule in writing, as follows :

—

1.—That the pretended judgment, allied to hfty© Jieen rendered by this
Hono^ble Court on the 25th day of November, 18^7, Md on wjirotf riaiA rule
was and is based, purports on its face to have been and wiLiB^act reIlae^d;not
against Monk, Coffin and Papineau as the then ProthonOt|iiy of t|»is Court and
as Buoh an officer of the Court, but against certain indlivtdiMls, to wit, Samuel
Wentworth Monk, William C. H. Coffin ^th of whon^ were then dead) and
Louis J. A. Papineau, as having been " the>te Prothonbtary of this Court,"
or their representatives, without any one of su^ individutkit Of their reptawAiU*..

if

»-
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TlTMiror, *
Md

r^lMaMa

I-

, tlf«i being in inj way |»rti« to th« oauM in which Mid pretendod JudKtn«ntWM M roiid«rod, or b«inK in any w«j .ummonod or notifl«d to appHir «nd b«ooiiio
uoh p«rtl«a tbaroto, or otherwiiti liow«»)«vor.

That long before and at the time of the rendering of aaid ^nlondcd judgment
theaald 8amu«l Wontworth Monk and William C. II. Coffln were dead, aqd
they the mud 8«muol Wontworth Monk, Williairf 0. H. C«»ffln an<l LouU J. A.
I apiooau, had long previoiialy ooMtad to be Joint ProthonoUry^f thin Court. -^

That by roanon of the ..id «.ver*l premiaei and by. law th« aaid pretended
judgment no uiado and rondorod as albroaaid wan, and ia bull and void, and th«
aaid I.0U18.I. A. l»apii,«ou waa not and ia not oonawjuoDtly liable to cmtmintv
tHir corpt for any alleged diwbcdionoo of or non-oompliano* with the o^dor in the
«aid protended judgment aot forth and contained. •

^
And the Miid Louia J. A. I'apineau ftirthor a&ith, that all and" every the illc.

gationa, matten. and thing* »ot forth and contained in the taid rule o«(*pt in
so fkr aa the umo are hereinbefore oiproaaly admitted trf bo \ruo, arc falao untrue
an.d unfounded in fact, and the .aid Loui. J. A. Papineau hereby ,eipr«aaly
donioa the .amo and each and every thorcbf, and that the aamo are mqiDover
wholly in.tfffioi<^nt in law.

.

' '

2.-»-And tho Mid Louia J. A. Papinoau without waiver of the foregoing
answer but on the contrary rerarving to hiraaelf all the benefit and advantage
thereof, for further ap.wor to tho baid rule saith : ' «

That tho pretended judgment alleged to have been rendered by thu Hon.
Court on tho 25th ,day of November. 18C7, and on which aaidViijlo wtf and i.
based, purpecta on its fuco to have been and waa in fact rendenxi, not against
Monk, Coffin and Papinoau ua tho then ProthonoUry of this Ctfurt and aa such
an officer of the Court, but agajnat certain individuala, to wit, Samvel Went-
worth Monk, William C. H. Coffin (both of whom were then dead) and Louis
J. A. Papinoau, as having been " the late Prothonotary of this Court " or the^r
reproaontatives, without anyone ofsuoh indfviduala or their repreaentoUvep being
in any way parties to the cause iq. which aaid pretended judgment was so render-
ed, or being in any way summoned or notified to appear and become such parUos
thereto, or otherwise howsoever.

That long before and at the time of the rendering of said pretended judgment
the said Samuel Wentworth Monk and WUIiam C. H. Coffin were dead, and
they, the said Samuel Wentworth Monk, and William C./H. Coffin and Louis
J. A. Papineau, had long previously ceased to b« joint Prothonotary of this
Court. •

,
•

That at the time of the rendering of the said pretended judgment the said,
office of Prothonotary was held and exercised by the persons who preeenUy hold
and exercise that office, and that consequently the said *• Samuel Wentworth
Monk, WUIiam C.^H. Coffin and Louis J. A. Papineftu, or their Mpresenta-
tives " were not and could noE be held to be in any sense either ooUeotively or
otherwise officers of this Court, and oonse<^enUy he, the said Louis J. A. Papi.
neau was not and is not liable to be impleaded by rule, for any alleged dito-
bodienoe of, or non-iomplian^e with, the order in the said aUeged judgment con-
tained and Bot forth.

/

:v
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-U Ifc. irfd 1^ J. A. P.pln^a ft,rth« .iltfi, ih.uil .„d .„J-tfc^ .,u
yUon.. n,.tur. .nd thing, mi Mh .nd cnUia*! i„ .he «id rul« elnt i^ ^i

'" '^'''*

annor, rot nuthw uunr lo tha nU nile uilh
™i»go .

Tb.t Stmuol Wentworth Hloii, WillUm 0. H. Co«o, .niLoui. J A P.«.

TUteh. „,d s.„.,l W..t,„,.h Monk, Willi.m 0. II. Co«„ „d Li. J

Wentworth Monk and William 0. H Coffin and 1T\T L -^ ^"""^

noausho^U, conduct tho b^U^in^ fnd'lr h ^^^^^^^^^^^

l..hed and tho pre-ent Superior Court and Circuit Court created ZZ anS

thefw^"7
• -«> B-b-Ututedfor the fees wl.ich theaaid partiesfZT^W^they wen, alao instructed and informed by th^ then Provincial OovemmX^;

«nditiona annexed to their said original appointment, and as renreLnZTrevenue which each of them would haveothemk receive
"'^'^''^''^ *«

WinSll C "h Coffin^ f•'!^'««»1^?
»»•«

'-«» Samuel Wentworth Monk,

r aJl^M • ^*'®" *"^ ^?" J- A- *••?««»«"» acted in strict aooordanoe withthe aforesaid instruoUons and on the 13th daV of March Ift^jTi!! * •
i

.g^ment execoted on that day between themsTlv^ S'c^i; ^^^d«)Ile.g«o NoUries Pablio (of which ah authenMe Zj isZ^^M^^^^
na„tj^«.d ag^ed accordingly, and that aom^qluj'he ^d M^^fd^X

f
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TiM llajrar,

Faplnetu

;.#.,

It <-

ftc.uaid Court, and for errors and omisstoUa oonimitted or done id the said Superior
Tenn8.4

,

That in 6onscqu(^co bf such instruotiona a^ agreement ho, the said Louis J.
A. Papinoaw, at all times abstained from handling, interfering with, or exercising
.any control over aUy moneys at any time depoflitod in the hands of the joint Pro-
Ihonotary of this Courtr as such, oP^with their payment or expenditure, and that
he, the sai^ Louis J. A. Papineau, never wos, at any time whatever, the deposi-wy of 8U9h moneys.

That ali the time of the death of the said Samuel WeBt^orth Monk and at all
times since, any moneys which may have been deposited previously in the hands of
theiuaid Prothonotary were subject to be dealt with by the representatives of th«
said Samuel VVentworth Monk and by the said William 0. H. Coffin and his
representatives alone, and that such moneys never were in the^ hands of, or under
the control of the said Ltmis J. A. Papineau. '

»

/nd the said Louis J. A. Papineau further saith : - That all books, papers,am vouchers generally connected with the aflFairs of the said office ofjoint Pro-
thonotary 80 held and exercised by the said Samuel Wentworth Monk, William
C. H. Coffin and Louis J. A. Papineau have been long since taken possession of
by Joseph A. Defoy, commissioner, named to that end by the Government of the
Province of Quebec in whose hands they still are. And further that the said
Patrice M. Guy A al., have by their own moans and neglect in not interven-
ing as they were allowed to do by. this Court on their own motion to that
eflFect in the cause No. 1607, The Trust and Loan Company of Uppbr Canada
against the Hon. Samuel W. Monk executor, lost the sum of money claimed by
said rule which they could have secured had they sy intervened.
And the said Louis J. A. Papineau lastly saith :—Thd^all and every the allege

tio^, matters and things set forth and contaided in the said rule, except in so far
as the same are hercinbefdro expressly admitted to be, true, are false, untrue and
Wfounded in fact, and the said Louis J. A. Papineau hereby expressly denies the
same and each and every thereof, and that the same are moreover wholly insuffi-
cient in law.. . \
Per Curiam .—This caseis before the Court on amUrotcontratntepar corps

against L. J. A.^Papineau, Esciuire, one of the Prothonotaries of this Court. In
order to understand the case it is necessary to retrace the previous proceedings
in the cause. On the 25th November, 1867, the Court (Berthelot, J.,) gave
judgment on, the petition of the proprietors, Guy & al., ordering " the late Protho-
notary of this Court, Messrs. Monk, Coffin and Papineau, to wit, Samuel Went^
worth Monk, William 6. H. Coffin and Louis J. A. Papineau or their reprew?-'
tatives, to pay to th^titioners, Patrice M. Guy & al^ the sum of two hundred
dollars, amount ^igf^itcd as aforesaid, as the price and compensation for the said
strips of land acquired ty forced expropriation from the said petitioners, parties
expropriated, iyid alsoto^pay to them the further sum of $2 deposited for the

.parties interested, and t<) th^ jteyment of the said sums of money, the said
partiesBhall be held anU constrained by all legal ways and means, and upon pay-
ment thereof duly and legally discharged." ' , *

The amount not liaving been paid, t/ie petitioners on the 17th June, 1868,

^V^
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made • motion that a writ of contrainte par corps^h^nB agaioHt the said Papi-

T 1?^, '^ •*"* ^'^ *''* "•""'* ^ ^^^ pctitioneni. On the 25th
June, the Court ordered a rule to issue returnable on the 27th June
Mr Papineau waa allowed to answer the rule in writing, and for a first answer

said thatth^Bjudgment, of date the 25th November. 1867, was rendered not aff^^^Monk. Coffin and Papineau, as the then Prothonotary of this Court, but alainst
certain ind.v«luals, to wit, Samuel Wentworth Monk, William 0. H. Coffin
both of whom were than dead) aJid Louis J. A. Papineau as having been " th^
ate pro honota^ of th« Court" or their „,presenLives, without^ one ofuch individuals or their representatives being in any way parties to the ekuse

Z lo^.7f
P"t«nded Judg„^nt was so rendered, or being in any way summoned

or notifiedto appear and becomd such parties thereto or otherwise, howsoever. That

ud^f . i Coffin and Papineau had long previous to the rendering of thisjudgment ceased to bejoint Prothonotary of this Court
By a second answer Mr. Papineau alleged that J, e was not atjUddte of thejudgment an officer of this Court as mepiber of tha firm of JvHfCpffin and

fnT noTaX '^' ""^^ """"' '^'^' ^*^'""'" *" "'^" "^"''^ ''''^J^'^i

_"^ ' *»>i'''^ '"'«'^«'- Mr. Papineau alleged that by the instructions of the thengovernment of the country, in accepting the office of ProthOnotar, jointly wit!Mosvs Monk and Coffin, his duties and responsibilities were llted to the

vth t kT 1 '''
'r ^r''

"^ ^^"''^'^•^ ^^"*'^' -^ ^ '^^ c>-i* Co,^•which took its^place
:
that by an agreement made by Messrs. Monk, Coffin andPapmeau^fogether before Gco.^ Wcekes, N.P., of date I3th March, 1845 theduties and responsibilities of Mr. Papineau were so defined and restricted

,. t f"
^^^ «** """^ ^""""'^ ""^'^'^ tJ^« Court may here say that neither ofthem IS a sufficient, answer to the rule. The judgment is clearly in its terms

against Mr Papineau individually, and must stand. As to the proceedinJra
rule against Mr. Papineau. it is only reasonable that a summary proceedibg Ukea rule should be allowed against a person who has been 6fficer'of the Courtthough he has ceased to be such functionary, so long as his liabilities as such hav^not been discharged. In fact, Mr. Papineau has been since 1844, and stUl'IProthonotary. although with different aisociatt^. " ^^

recird'

"'"'"^'^ '" *''' "'** ^'"*"' ^"'^^' to the documentary and parol;,roof of

A letter, of date 4th July, 1844. was addressed to Mr. Papineau by the then
Provincial government, indicating the basis of the agreement with it and his col-
leagues in the office of Prothonotary and clerk of the Court. " You will under-
stond. says thB letter. « it to be His Excellency's intention that the businessof the^Supenor Term should be conducted and the emoluments accrued from it
divided by Messrs. Monk and Coffin, and that you should conduct the businesaand
receive the emoluments of the Inferior Tenuis."^

_

On the following day. the 5th July. 1844, letters patent were issued underthe great Beal of the Province appointing Sainuel Wentworth Monk, WiUiam
Craigie Holmes Coffin and Louis Joseph Am^d^ Papineau to be jointly P«w
thonotary and clerk of the Court of Qne«n> PcpchJor tho District ofMJimlr-

llie Mayor, *«.
•nd :

r«pin«au.

1

k1
mi

I

I
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\.

xuc Mjjyor, »c. and any the lettcrB patent, " all and every the reeords, proeeas and proofeedinw in
p.pu.e.«. ""1 Ple-B a»d eauses ,n our said Court to keep and preserve and 111 and sLz-

fZ toV„v«t iT
'"'\"^'^ '" *'"" P'°"«' '*^""«-'^' *^ «««"»« «nd^^

Jorm,
fo have hold exereise and enjoy the said office of Prothonetary and elerk ofour satdCourt of Queen's Bench together with all and everyl^e rigL, privileges^es profits emolumenta ari^ advantages to the said office apUining.Ind

Wentworth Monk, W.lham Craigie Holmes Coffin and Louis Joseph Amddde
1 apincau, jomtly for and during our Royal pleastinr and the residence of the
-^.d^Samucl Wentworth Monk, William Craigie Holmes Coffin aid Louis JosephAmddc^e Pajineau respectively in our said District of Montreal. And it is ourRoyal will and pleasure that in case of the death of any one or more of the saidSamuel Wentworth Monk. William Craigie Holmes Coffin and Louis JoZhAmddde Papincau the survivors and survivor of them, the said Samuel Went-
worth Monk, William Craigie Holmes Coffin and Louis Joseph Am^dde Papi-neau shall continue to perform the duties of the said office of Prothonotary and
clerk of our said Court of Queen's Bench until our Royal pleasure shall be madeknown respecting the same;"

;

wS N P ^

*""""'''"!T' "" '^' ^^'^ ^^'''^' ^^^5' «"> ''g'*^"'^"* (6«o.^oWeekes, N.P.) was made between Messrs. Monk, Coffin and Papineau on the
basis of the letter from the Government, of date 4th July, 1844. This agreement m its preamble declared that upon their appointment as joint Prothono-
taij It was well understood between the Government and Messrs. Monk, Coffin
and Papineau that Messrs. Morik and Coffin should alone perform the duties of
Prothonotary and should also alone receive the etooluments of and profits arising
herefrom, and that Mr. Papineau should alone perform the duties of ProthOn<:
tary in the inferior terms, and should also alone receive the emoluments and pro-

M Jt . r « r..'^'
"''^ '"^'"""^ *^'^''- '''"* •' "«« 'Srecd that MeJars-Monk and Coffin should not account to Mr. Papineau for fees or emoluments of

the Superior Terms, and so likewise Mr. Papineau should not be bound toaccoun to them for fees or emoliiments of the Inferior Term, the whole conforma-
bly to the full intent and meaning of the above-mentioned letter of Mr. Secre-

S n^H-T'T^ *" fr- ^""'^' ^'^"^ """^ P^P'"^'" '^' 'i«^« and deci-
sion of His Excellency the Governor General in relation thereto, and further the
said Monk and Coffin should alone be responsible for moneys deporited in th
Superior Terms of the said Courl

; *«, for erro™ and omissions committed or
done in the ^id Superior Terms; and that in like manner the said -Papineau
should alone be responsible for moneys deposited in the said Inferior Terms of the
said Court and forfaU errors and omissions (if there be any) committed or done
in the said Inferiot Terms.

In the year 1819 a change was made by Statute in the constitution of the
Courts; and Messrs. Monk, Coffin and Papineau without having received anynew commission were by Statute declared to be joint Prothonotary of this Court.The fees of their offices were funded in 1850, and on the 2nd^ecember. 1850
a letter was addressed to the joint Prothonotary and clerk of Uie Ciwuit
tourt reciting the instructions contained in Mr. Secretaiy Daly's letter of July

i
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4th 1844. And I do not notice any change in the rolntivo position? of Messrs.

thrri P »K
™* ^''P;"^*" f««Pt *»«»' Mr. Papineau was allowed to share in

the fees of the Greffo de tutcllcs till the funding of these fees
Lshall now read an extract f^om the deposition of Mr. John-Honey which

explains how it was that the joint Prothonotnry has not ohcycd the order of the
Cour by the pajmont of the petitioner?. Mr. Honey says :

"
I have a personal

knowledge that Mr. Monk drew largely on the funds of the office which w.re
lodged m the banks as well as those retained in the office, for his own private
use,^a8may be seen from the cheque books and the cheques themselves and also
Irom the petty cash accounts kept by me against Mr. Monk; As far as I know
and recollect Mr. Monk did so without the knowledge of Mr. Papineau. I do
not recolhsct that Mr. Papineau ever spoke to me on the subject. In fact Mr.
Monk had the sole management of the finances of..the office of the Superior
Court, and neither Mr. Coffin nor Mr. Papineau drew on the bank funds or took
frota the deposit funds in the office anything for their own private use

> The funds so deposited in the banks or retained in the office have long since
been exhausted in a great measure -by Mr. Monk's appropriati them to his
own private purposes."

I have shown the terms on which Mr.' Papineau received from the government
^e appointment of joint Prothonotary with Messrs. Monk and Coffin. Mr
Papineau did not use or control, in any way, the funds deposited in the Superior
Court such as was the money deposited in Ihepresent - and claimed by the
petitioners, yet it is my duty to say that Mr. Papineau, in the terms of the
commission appointing him On the 5th July, 1814, became, responsible to the
pabhc and to the suitors of the Court, for moneys deposited with the Prothono-
tary. He must, therefore, submit to imprisonment if these moneys are not paid,

'

leimnghim to his recourse, ifhe;have any, in other quarters. Is not thegovernment
of the country morally bound t<^ indemnify him for the defalcations of an asso-
ciate who took the money oftheisuitors an;i gave rise to the present controversy ?A scandal is now made known to the world. Unfortunately such lamentabte
occurrences are not novelties. In England in the last 100 years, the public
have had to make goo4. to the amount of many thousands of pounds, the deficien-
cies of officials intrust^ith the money ofsuitors under a system similar to the
system regulaftng our own Courts in this matter. The deficiencies in England
gave ijse to a new system by which the officers of the Court have been obli-ed to
deposit in a special place of deposit, and the funds so deposited can only be with-
drawn by a compliance with wise formalities. It is to be hoped that the deplor-
able revelations of the present case will induce amendments in the law by whichcm present un««itisfactory system will be reformed,^nd a system estabUshed as
safe as that which has of late years obtained in the Mother country. Such a
system would withdraw from the Court officers, however respectable and honor-
ab e they may be, the temptation into which some otherwise honorable men have
faUen of appropriating to their own use trust funds of which the law made them
depositaries.

The following was thejudgment of the Court :—
The Court oonsr*
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Tb« Mayor, fte
and

rapineaa.

one thousand eight hundred and forty-four, the said Louis J. A. Papincau Lu
appointed Prothonotary of the late Court of Queen's Bench, conjointly witWthe
late Samuel Wentworth Monk and William Crftigio Holmes Coffin, mentioned in
the said rule, and they were, as such joint Prothonotary, declared by StatiAe of
the late Province of Canada, to be the joint Prothonotary of this Court;

jConsidering that under ;ttnd by virtue of his said appointment to the said ^ffice,

and acceptance of the same, the said Louis J. A. Papincau became custodian |f all

moneys deposited with the said Prothonotary, and responsible to the pcAons/
depositing or entitled to the same, for the safe custody thereof. ' '

Considering that his responsibility was not restricted or removed by any ag.
mentor understanding with the government appointinghim, or with his colleagUs
in the said oflSec of Prothonotary, the Court doth dismiss the answers niade by t|ie

said Louis J. A. Papincau to the said ^ulc, with costs, and doth declare the said
rule absolute, and it is ordered and odjudged that a Writ of Contraintc jiar
<orps do issue from this Court, addressed to the ShcriflFof the District of Moiit-
real, commanding the said Sheriff to take the body of the said Louis J. A. Pal
ncau and toiiucarcerate him in the common gaol of the District, there to deta
him until her shall have paid to the said Patrice M. Guy, Dame C^thcrii
H<5l;\ne Guy and Etienne Guy, the said proprietors expropriated, the smn oft|
hundred and two dollars qdrrency, mentioned in the said rule, and the said c6std

' Rule absg
./. ^1. £?//r, for Guy & 111.

SfrachuH Bcthime, Q. C, for Papincau.

(8. B.)

«ute.i

.MONTREAL, 30tii SEPTE.MBER, 18C9.

(-Oram Mackay, J.

i No. 1243.
'

/v

^''•OM?n, t's qualitd vs. /S»uV/t

_ He[.D:-1, That an acMon lies by ihooMlgnce to recover damages caused to an insolirent ostata by an
opposition founded on a simulated sale fl-om the insolvent to opposant, deJ^idant.
2. That the assignee docs notj-equiro to bo specially authorized to bring sMb action by tba

.
creditors holding hypothecary claims on the real esurfe. ?

The action was brought by T. S. Brown^cial assignee, in /bis quality of
assignee to the insolvent estate of James Dagg, tracer, to recovef ilGOO damages
from Andrew M. Smith, insurance agent, of Sherbrooke. ?

The declaration of the plaintiff set out the facts as follows :—
That on the 29th of May, 1866, James Dagg was insolvent, that defendant

was Dagg's son-in-law, and the defendant well knowing Dagg's insolvency, con-
spired with him to defraud his creditors, and with this end in view they agreed

^^ together that Dagg should make a simulated sale before notaries of all his prth
perty. to the defendant without any consideration giv.% by defendant, io order to
put the defendant in a position to oppose the seizure and sale of Dagg's property
That subsequently, on the 4th of August, 1866, when Dagg had become notori-
ously ioBolv««VL* Banque du PenjrienriwedftonBrDagg to a Tfiige amoSnT

V.

v
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.nclud.ng the .mmpveablo property transfyrred by him to tl*. de-fondant U the

eoTrr DefoLl.''™''^ ^i l"** ^f'^ "^ f''''''' '* ^«' -''•» the usualoourso. Defendant opposed the sale nU oausea the suspension of procceaines

DaT^rT? '^"^ ""r
'•'^" «" r S--'^ «^ ^-J -'i ooaus.rbe3

pbbUffarl! f^^ Thereupon theplaintiff again advertised the proper/y for ^uio. But' the proceedings had been

and wateh„.„n'« fl^ foHnsurance, advertising, law costs guardian

Ltatr/ht . .. '

'" P^"""""'"
'T ^""^'"'y- T'»« «"•» »'»«! !>««•> lost to the

dZgos ° '^^: ^"'"
*"''''"r

"" '^'""'""'- ^'•^^0'"-- fo^ *iooo

waft,'!°t?''"^' i'^r"r""r "^ r^^ ^"'^ •'°""'''°"
^

'•'"' t'"" PJ^'ntiff-^ action'

ZnrS " n ' ?° -°J''-s/ana that plaintiff .„« „ot entitled to ui^e«ie pivil gcs of hypothecary credi/ors, and nu,re particularly the rights of Edw^n

vest in Dagg but m the defendant till the deed of transfer had been set asideand the plain iff had no ri^t to /d vertise iffor sale. That in fylin.. his opn^ti

nent dismissing Ins opposition ,io^ld not be held to be ^hosr jjr in respect tothe ground-work of plaintiff's allcgati,„s of fniud, conspiracy ndclZ
General answer and replication. ,

Th! defen";'^';

"'""'
•" 7'"'"^' "'' P'"'"'^ ""''"'^^ P^""^ "^ *'- ^-^^ »"«S«d.llie detendafit examined no witnesses.

d.lZ'^V' ^:^ V'r
P;"'"'''^«"*=« "« »««ign«« o^^P"%'•H estate to recover 81000damages from the defejjdant who is son-in-hiw of Rw. The declaration set*-

.;I)^ 8 creditors. That on this day, by deed before Devlin, S . P
.

, Da-^ bein.

^ainst^D \ H
'^^^^"S"^*' 1866, proceedings in insolvency were instituted

against Dngg by the Banque du Peuple, and his whole estate wasattached. The
pb^ntiff was afterwards named office

advertised of the

deZdt rif lf'.''»*F'^l'-ary.l8G7. An opposition was made by the

On thtSnl *''^f
-*'ff-"t-^d it on the ground of fraud and colluL 'On the 28th November, 1867, judgment was rendei^d dismissing the oppositionThe ass.g„ee then adverti^ the sale for 28th January. 1868. The deC u"d

'rac i:n'?o?r"""';'"" T"^"'^^"'
''''*^" '^y^' ^"'^ *^«-'^"- "-brings

laltl T Too^ '" "•' '^''' "'«'"'"g «<^9* ^«^ •»«"'•«"««. advertising, "

^Z «8t'«; f'^•''' "'""' '"^^««' '"^^ P^''- "^^ -«''•' -ting alto!
geth^r, »814.63 damages caused by the defendant ; conclusion for $1000 dam-ages. ,

.

The plea is that the action is unauthorized by the creditors, that the plaintiff
fa«. not the riffhtHof Edwin ^twntor, the mertgag^o..^, wLHriou^^S

t

Brown
v*.

Smith.

«8ted in the sale that plaintiff could have no right to Dagg'. real estate till the'

f /

X
X:

, /
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Brown

•Si-'th.

deed More Devlin had been sot aside, and that when the plaintiff illegaUy adver-
ised the 8aIo,4he defendant had a right to f>le his opposition aa ho did ; and that

«
10 judgtacnt dismissing the opposition was not cJune juyi,'. as to the basis of ^he=^*

plaintiff's claim.

The plainUrs ease is good in law, and made out by the evidence The
(lelendant s opppsilion was in bad faith, and himself in fault. He has to answer
tn dafflogofi, (0. C. 1053). But I cannot give the plaintiff judgment for some
ot the Items of his claim, such as fees paid to Counsel, (not attorneys of record,)
lor advice. Striking these items out, I reduce the demand to '$'696

. 20

.

,, ^ .
Judgment for plaintiff.

M. Dohrty, for the plaintiff.

^. <fc Vr. y^uioYaoM, for the defendant. /
(J.K.) . \

MOXTREAL, 21st SEPTEMBER, 1860.

Coram Mackay, J,

No. 2280.

*
Grange- vs. Benning.

HBLD:-That in action ofdaniiigeg licR for breach ofpromise of marriage, and thopr<!;itt«<;« niorat
caused to tbo plalntlfT may bo regarded/ -

The action was brought by Maria Sophia Grange, of Sj;. Ignwso du Coteau du
Lno, Jille majeure H utantc de tea droits, against Jame's Benning, of the'City of
Montreal, auctioneer, to recover $40,000 for breach of Jjromiso of marriage.
The declaration was to the following effect : That on or about the 5th of April,

1868, at St. Ignacc du Cotcati du Lac, in (Consideration that the plaintiff being
then and there sole and unmarried, at the special instance and request of the
defendant, had then and there undertaken and faithfully promised the said
defendant to marry him, the said Ibfendant, he, the said defendant, undertook,
and then and there faithfully promised and agreed, to marry her, the said plaintiff.

And the said plaintiff avers that she, confiding in the said promise and under-
taking of the said defendant, hath "always from thence hitherto remained and
continued and still is sole add unmarried, and hath been for and during all tho"^

time aforesaid and still is ready and willing to marry him, the said defendant, to
wit, at St. Ignace du Coteau du Lac aforesaid, and although a reasonable time
for the said defendant to marry the said plaintiff hath elapsed since the making
of the said promise and undertaking of the said defendant, to wit, on or about
the 3rd day of the jnonth of June last past, at St. Ignace du Coteau du Lac
aforesaid, upon whicfe last mOT.tix)ned day it had previously been agreed upon by
and between the %aid plajlntiff and the said defendant that the contemplated

- raiftrriage between them should take place and be solemnised according to law
requested the said defendant' to marry her, the said plaintiff; yet the said defen!
dant not regarding his said promise and undertaking, but contriving and fraudu
lently intending craftily andsubtilely t» deceive and defraud the said plaintiff in
this respect, did not nor would at the said time when he was so requested as afore-
Baid, or at, i^ny time before, ot-a£lcrwJuda,-iiurry4ltfBaid^plaiptiff^^ on the-
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contraty, he, the Mid dofendanti at the said time, when ho was so requested as
'aforosaid, wholly and pctomptorily refused )hen or ever to marry her, the said
plaintifi; to wit, a* St. Igpaoo "dii Cotcau du Lao aforesaid qr olscwhero, and at
divers times, sinoe the said-li^t mentioned day, hath roiterated and persisted in -
such refusal, the wh^lo without any lawful or reasonable eause or eiouso for
so refusing, and hath,| without apy just or lawful cause sinoo the last mentioned
period, ooased visiting 'the plaintit/and corresponding with her, the said plaintiff,
as he, the defendant, Hath been aceustomed to^ for a long period of time prcr
vious thereto, and as Will appear by the several letters by him written, addressed
and sent to tho said pMntiffl

And tho said plaintk further avers that tho fact that u marriage had been
agreed upon to take plaVo between tho defendant and her, "and the fact that it

was appointed by tho ^m\ defendant with tho cdnsenl of tlio plaintiff to tako
place and be solemnizedl on or about the said 3rd day of June, 1868, was pub-,
hcly known, as well as the fact that it was to'take place on or about the said 3rd*
of Jbne, and that she, the plaintiff, had made all necessary an-angementa and
preparations on her part therefor, and that by reason of the refusal of tho said
defendants marry her, tho plaintiff, as he had promised and nndertakcn, she,

^

^
- ntiff, hath been grievously wounded in her feeling8,'and hath, moreover, '

been greatly injured in her good name and reputation, and hath by reasoh of tho
premises sustained damage to the amouiit of «40,000, of all which she puts her-
self upon tho country.

Conclusion (declaring her option of a trial by jury) for 840,000.
Pleas. Ist. Demurrer

: That tho allegations of plaintiff's declaration are
insufficient in law to justify the conclusions :—

1. Because tho plaintiff's declaration does not sot forth any cail^e of acUon
known fo the laws of the Proviaco of Quebec.

2. Because the simple brSach of promise of marriage, stated in said decla-
ration, is not actionable.

3. Because the nature and object of the said action are in restraint of marriage,
and against public order and morals.

4. Because the pretended offer of marriage was Ulogal and not'binding.
'^

10. Because tho said declaration does not ^ow that any special and real damage
had resulted to plaintifffrom tho alleged inexecution of the said pretended breach
of promise.

13. Because
•
the said plaintiff's declaration does not show that the plaintiffs'

good name and reputation had been damaged and injured in any specific manner
or form. ^

-- -

14. Because the said plaintiff does not set up any fact or facts and ciroum-
Btances to justify her claim for damages \a the amount of $40,000, nor to any
amount whatever. .

-
. S^-

The second plea, exception piremptoire, alleged that the pfentiff had never,
loved the defendant, but had agreed to marry him from interested motives, and'

'

that she had previously been engaged to other men.
Third plea, di/ense en fait. \—Jviader in demurrer

,-aiidngenerarflHaw6f ftnd replication.

Unat*

Denniog.

Ail
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lirtni*
Ti.

Itraniiff.

The doniurrer was dismisHcd by the Superior Court, and this dcoiRioo w«8
confirmed in review (13 L. C. Jurist, 120), nnd leave to nppoul was rcfunod (V.i
L. C. Jurist, 153).

The oaao was tried before a (-pocial jury on tlic Otlt and 10th of September,
1809, and a verdict found for pIuintinT for 83,500.
On the 17th of September, 1809, the defendant, in t.-rui, moved tliut judg-

ment bo rendered, dismissing tlio plaintiff's action with coMh, notwithstanding the
verdict, for the following reasons :— •

1. Because the allegations of plaintiff's declaration arc nolsuffieicnt in law to
sustain the verdict.

2. Because the plaintiff did not ullt-o in hor declunition nor prove that tho
breacli of promise of marriage complained of has been llie cause of any special or
material injury to her, the plaintiff s

3. Bccauic the plaintiff failed to all-jre ..nd prove that ^ he has suffered any
lamages by roa-on of the said breach of promise of marriage.

4. Because the verdict is contrary to tlio jssue joined and the evidence adduced
m this cause.

'
'

,v

5. Because the charge of the Honorable ^Jfege was cdntrary to both tho fact.'<

and the law of the case.

Mackay, J. The first thing to be considered is what u motion for judgment
mn obtlantc veredirto involves, C. C. P., 433, says : " Whenever the vcjrdiot
of a jury is upon matters of fact in accordance with tho allegations ofone of the
parties, the Court may, notwithstanding such verdict, render judgmotit in faiqr
of the other party, if the allegations of the former party are not siifficicntit law
to sustain his pretensions." If the plaintiff's allegations here arc^ok^Kc defen-
dant's motion must bo gratltcd.

Upon this motion we have not to consider whathcr tho verdict be reasoii-
iiblc, or excessive, nor to ask upon what proof it rests, nor as to whether
there was. misdirection of the ju<v by the Judge at the trial. Such consider-
ations would be proper upon .1 motion for new trial, but none is made; the
verdict IS submitted to; but tl.c defendant contends that, notwithstanding it, no
judgment ought to be for the plaintiff, because his declaration docs not set forth
legal cause of action,

"No action lies for inexccution oU promiseXniarriago," says the defendant.
" Such a promise is contrary to morality and to the law; for it tends to restrain
liberty of marriage

;

"•' the only action that jwssibli/ could bo for breach of such
a promise would be umimptit for waterial losses and money expenditure by

^
plaintiff, in consequence of the proniise, Uut (says defendant,) no specification of

;,
such material losses id made by plaintiff's declaration." . '

I '^ In a printed paper submitted to mc tho defendant says :

" On ne^aiirait pour, la meme raison soutenir que les piromesses de mariage
participent de la nature des obligations on g<5n^ral, Notre Code, art. 1062,
ddclare

:
' L'objet dune obligation doit fitre une chose possible, qui ne §oit nj

prohibde par la loi, ni contraire aux bonnes moeurs.' Pui»rart. 1059 dit : • II
n'y .^que lea choscs qui sont dans le commerce qtii puissent 6tre I'oljet d'uie
obligation.' Assurdmont que f!08 adversaires ne sputiendront pas que l'objet des
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proiuoMtofl do niariago «oit uno obow dam lo oommeree. Non, lo mariago ^tant

uno ini^ituUon divino, no aaurait Atro dans lo conimcroe, Di(>mo au prix dc

140,000.—Voir auiwi art. 907, 1080."

V L'imtnoralittf doH actions pour inox6<mtlon do proraoHnos do miriaRO otit tollo-

mcnt palpable, qu'ollo est pointo on ^ro9 oaraotiros t\ lu face idCino do la Wcla-.
ration. Void une jeuno fillo qui vicnt affiohor Ion uouffranccH do aa 8cnaibilit<$

ct do soiMnmoour pour un montant aussi fiftuloux, bo plaint d'avQir dtd aban-

Aonn6o/ra>i(liil,mtf!/,cra/iifi/ and aiihUliti/, ct qui nonobstant tfjutcs cos hortours,

d<k)laro qu'olle est oncoro prflto ii marior lo ddfundour, had bon for anl during
all till', time aforetaid AND STILL 18 READY AND WILLING TO MAIinY IIIM,

THE SAID DEPENDANT. Un tribunal pout-il ddcemmcnt rcocvoir uno tcllo

domando ? SoufiFrira-t-il uno offro ausai nionstraouao ct son acceptation ? Ordon-

pora-t-il alors aux parties do so rotiror ct d'allcr r<5glor lours diflWrcnds sous lo toit

conjugal ? Voila n(<aninoins oi^ pout conduiro Taction /or breach of jtromiv"
Wo have to deal with tlio plaintiff's declaration. Of course, we cannot

detoriniiio whether it eot-s forth loj^al eauso of action without considering the state

of the law upon the matters of fact alleged. Much has been said by the defen-

dant of the modern jurisprudence in Prance. .

Arrets are referred to holding promises of marriage not to bo enforceable, but

illegal, as hampering proper marriage and hindering free choice. At tho end of

omof these arrits le Journal da Palai$ observes : " La jurisprudence paratt so

fixer dans co sens ; il importo do reniarquor quo sur co point les prineipes do la

loi romaino ct des arrOts des parloments sont modifies."

And yet tho Imperial Courts are giving damages in France frequently, c. g,
Caen, 1850, Nismes, 1855, and giving them for mere prejudice moral. Toul-

lier would support this ; look at what ho says, Vol. (5, No. 293 to 297 inclusively.

As to Louisiana, is its jurisprudence settling into that of France ? This doCs

not appear, but tho contrary docs ; that action lies, and damages have to be

allowed.

But decisions in modern Franco, or elsewhere than in Lower Canada, are not

to control, We have to deal with this case upon tho principles of our own law,

and what do wo find ? that actions like the present have been common for hun-

dreds of years. Journal du Palais, folio, tome 2, p. 177, 179. Ancn. Denisart.

Vo. Maritige, Code Matrimonial, JLdridant) 3rd part, p. 821, edit, of 1770;
and Pothicr, Mariago, Nos. 50 to 54.

Frjjm the times of the arrits of the Journal du Palaig to the present, such

actions have been recogniaed. As ^O jurisprudence to, the contrary, not a judg-

ment of Lower Canada can be discovered holding that tho action does not lie. I

can see right of action too from our Code Civil, art. 1053 and 1065.

Has our old law suffered the " modifications profondes" allied by defendani?
not at all. Defendant says; <'D'aillcurs,.depuis que ocs actions auraient <5t^

ddciddes (referring to our owu adjudged cases,) notre droit et notre jurisprudence

ont subi des modifications profondes et nombreusea dans la codification des loie.

Le d^fendeur prdtend done que sous le Code, sous Tempire duquel la prdsente

demande a qrigind, quelqu'ait <5t<5 rancien droit, qoelque soit«au8si le droit com-
mun anglais ou amdricain, les promesses do manage sont ab8oli^|k nulles, et

VI.

Hanalnff.
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•- Bhflj, vout-on »a«,urcr do rhostilitd dcH codifloatouV, A la validity do« nro-

BTRE TRAITEE rOMMK NUU.E ET 8AN8 EFFET ' "

S!!7 ''" " P'™""" '^^ «»"'"*« ''»™«''y- The pro.Di« Ir in

ofdZr ! '^"'^'^r' ^"^ ^••'^"""Jy urged in the l^t 200 yc.Jon behalf
' dottjed" Z^^^^^^^^^

all have be'en^Crded

h!ve dw^ ;„ i T""**'
*''*' '"' "" ' «"«* '*• Deftndan/^ounsel

^oralifyl J" ;^^^^^^ f P'-««^« "tion
i
where i« the iefondan"

reaLa V Si?? "ffoct'ons of a young woman and shaking her 6ff without

Tf A .
*^ ""^ ""°'' defendants is desoribed on p. 334. 6 TouUiorDefendant says: "St I'aetion de la demandoresse oxisto on droit la dl«. /

pn.messe.et que eette mise en demeure .. dtd faite ;,«r <cr.V. la promes^de» .age ne pouvant Otre prouvde par tdmoins , mais e'est ee qu'e 1 nrTsTit '

^''P'«'"7'demariage,8iellee8tvalablo.nepoutCtrepLvLuepar^ri;

cons d^rde eomme un contrat verbal : il faut done une rdquisiUon Ste eteomment peut-on la prouvcr, si elle n'est pas alldgude ?" ^ '

^

adSonVdet „':^lr^^^^^^^^^^^^
I cannot doubt that the

T« n- tV'"""««'
"«* •ne'-el^ the damnum emergen, ma> be/- (8eSt> 32B «
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dmM U not MUt«d, •nd that in Otcn and NImmmi, damagmi hnv« Ixwn given for

mere pr^udirr nutml.

Soiiifl of tho iiicMlorn cumh in Praiioo, rcforrod to by DofotidnnVs couofol, havo
' Ihsoti .•.wftuotud wUh </A/(7«, 0. g. tho OAHO of I8a({ That waa a oaao in the law
of bilU luoro than anylhiciK ciao. An old man gave a noto for $5,909 to a young
woman "pour vrul and l«<gal pr<>t" by liiir to him '• on'pii^ooa d'or ot d'aigont,"
There woa oauao fuuiwo, and tliat waa ploadod, ,

, There in np ((uoation of lUdit in thin chho; Kor niywlf I do not aee ho^ a
didit more detracta from liberty of nmrriogo ihun notion of damngcHdooa. lioth

warn tho man (whom a woman ia aaking to marry her) of money that Ijo may
loHo. If tho principol obligation ia good, wliy not tho tttt/iVf

Ah I aaid at tho outaot, I have only a motion for judgm^mt n. ob. ver. befonr
mo. Tho verdiol ia not attaclced, I moan by tho motion ; though it ia by aonic
of the roaaons, whioh aro bod for inoonaiatenoy. I Bnd that plaintiff ia entitled

to judgment diHmiaaing dcfondant'a motion, for aho ahowa a legal oauso of action;
her declaration ia good.

Judgment: " Conaidoriog that tho declaration of tlio plaintiff in thia oauao aeta
forth and nhowa legol cau»o of action, ond that the ooncluaiona of said doclarotion
aro sustainable under tho allegations thereof, whieh allogntions are auffieiont, the
Court rejecis the aaid motion of tho defendant with coHta."

Motion for judgment wow olit. ver. rejected with coats.*
B. Devlin for the plaintiff.

/>. Oironard for the defendant.

(J. K.) f

MONTREAL, 30tii OCTOBER, 1800.

Coram Maokay, J,

No. 104S.

Kx porte John B. Morrison,

F'btitioner for Certiorari,

, -, and
' • Edward N. deLorimier,

MngistratO. ad hoc.
Held :-1. TImt procoodlnip. bad under iootlon 18 of the Act 81 VIot., oh. 42. are oflUch a ehtraoter

tu «o b« lUMoptiblB Of being removed by (Wiorari; and that a writ of Certiorari will bo
(?ran»«d, notwitlMlandinKthoianio Ix expronHly lakoD away by the Statute, (Sco. 21) provided
there be Rround for tho belief that tho conviction waa had without proof, whore the Act
proTldea that it aliall be on proof to the Ratlafaotion ot tho Magiitrate

2, That <\ill foith and credit will be given to a Magiatrate or olfloen- return to a writ of C*r.
tjorari. and If tho return ihow that |}ie convlotion waa had upon tho confeaaion of
the doondant. the defendant will not be permitted to go behind the return and shew by
affldaviu of parUea proaent that ho made no confewion and that the return ia hlae and that
the eonvietlon waa really had without any proof or eoufemlon whatever.

The petitioner in this case, a school master ot Caugbnawogo, was convicted
thereon the 27th August lost, before Edward N. deLorimier acting as deputy

• The defendant aabsequently made two motiona, one in arrest of judgment and the
other that the verdict be reduced to £50, which were both rejected, and the plaintifi>a
motion for judgment on the verdict waa granted. The ease to now in appall, it^j^^^

f
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Ilenniag.
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for the lj(<^t% of 8U(e of Qan«Jii «nd«r th« .^1 31 Vic. eli 4», of kintf
.... .*r(.tfpi.M«f L»4idt land cmtmry to ihc pro,i«io„g of «»||„„ |H ofwld AqUnm dft^viittt fcoUog ^riovo.| by tl.U c<»»iotion .pplU„l t.5, the 8um.rlor
Court on tijo lf# l#..ptember «^ . writ of (W,{or,m to .^n»ov th. conviction
..... j.rocc«,l|„K» .al. U<«. C ««, on tho ground tlwt «cti.«, i\4 of the Act onl*
«ullu.rixcd the officer to couv.iot upon pro-.f, a„d that the co..vi„.io„ Wn. hnd witj,.
out »ny proof or o.nfi-«ion whatever

. AHWuvit. to thi.i eflift wcra fy led by tho
jMititfoimr in Aupport of hia application.

T.rHhofmf\fot the pcfiiionor :-A« «h« A.-f, wotion IH, glvrn the offic-r no
lH)H«r to ctmviH except u|>on proof, if he d.nm ormvict without pro<,f the convic
lion cannot bo «,id to be a co..viotion or proooodi..}? hu.l un.ler ..r purm.ant to
ilio A^t, nnd he m» without jurisdiction, an.l Iho on-o i. coram nuHJudUe, and
.. (>thomn Will lie notwitlmtinding *»otio.. 21 of tho Act exproMly tnke. it
"wuy

;
otherwiJo tjHJfo wouKl bt. no .ueh thing a. li.nited juriidlctiun . In the

caw i.i queHJotKihero i<. n..thin« to .how tl.ut the officer wan acting under the
Act ot. I, or had onyjurimliction, which he could only haro if Morrison occupied
Indian and, or that he wa« not usurping the funotion. of two ju..lioe«of the peace
....der chapter 14 of tho C.8. L.C., who wV-ro the proper partioa to convict for
Hiniple roBidi-nco among Indianii.

The petiliiner cited I'uley on Convictioni, by McNuniara. Mx K«I pp. 17
40, 04, 103, 114, 115, 120, 121, 410 ; „I^ (Jrady „„d Scotland CVr.iorari p'

;.
Pomhml/r, Q. C.

,
for the pronociition, bawd hi« oppo^iti^SmTthe granting of

•ho writ mainly on tho ground, that it wiu. expro.«ly taken awa, by acction 21
«» the Act :Jl Vict. cnp. 42. Tha C.,urt,(MArK,vv, J) wan of opinion the
wnt8ho^ld bo granted,.whioh it accordingly; was, returnable on tho 18th Goto-
bcr.-''\ -?

On the 18th October tho writ was rcturno I, and on th<> Ni.no day a rulo wa»
served upon the pctitioncrxat tho.inHfa„|j^of tho offieerand complainant calling
upon hiin to Hhew ca%80 wfw the Crrtiamri Bhould not bo quashed. Thia wa»
met by a motion by tlii|pfeti*rtnarto qua-di the conviction on the ground that it

was had without proof or conA-ssion
. Affidavits of parties who were prmnt at

tho proceedings before the Magistrate were fyled, Hhowing that thb return, alleg-
ing that tho judgment had b.>cn rendorod on the dcfendantitoonfeMion wa8
untrue.

,„ « ,

^

^^
Tmihohm, for tho petitioner, contended that tho Court Could not look at

that part of the returtt; purporting to be mi.iuteH of the proceedings before the
Magistrate, and in, whiclC^ww stated the defendant made confession of all the
charges of tho compluiift

of the record and were i

bad. Tliat the prococdirtg

Tiction given in the Ma
or confession did not

Court could only look at th^..

which the petitioner alono had don^

«p

, inasmuch as sqeh minutes formed no part

[id could not cure the conviction if

lial ActSf the general form of con-

not
«I>|Jy,

and if the evidence

of ^pjUf 'Conviction itself, the

that was brought before it by affidavit.

The petitioner cited in support of
this head of the argument Puley, pp. 43-f, 136. 2nd. ^ It was contended

' k . si

•m
''^:% f

^
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tUPIRlCyi COURT, IROO.

i^M)» : " It limy \m iiliown bjr •Ailnvits that

li U ru<|uirud tu f'uriii tlio Iwain of lii« Juriadio

lution, rolioj u|Mjn tliu return whiOli atatcJ tlio

a (fiinruiMiuli. Tliia wan oonotliRiro ond the

\K\/m. On
tli<ffc wiiM nil «viiJi

Hon." S J-

COIIviotioll 4ijfljt)

oohvfftitiugBpiiU luuiiitiiiitud

.

^ MMjfcf^fT
,

Till) pJoHcoutlon wait bruuKlit ]ty u public Dfllcor ng^/iimt Mo*,
lioi? under a rewfit Aet.^trinK tlio St-orotttrjr of Stttto roiuarkHbtij ^vion for lli«

(.jrtfiii-'vul of uiiautliorixad pontoiiH Mottling on FnJitin laiida. An officur deputed
by tho Soorotary of hJtnto took prooocdiiiga undor tliia Act, for tho rcrnovul of a
K'luiol niantcr, named Morriaon, who wiia oliargod with having aottlud on Indian
land wilhtiut loavo, and convicted him. Morrlion irjiplicd to thia Court for ii

writ of (Vrtivmii, and as it wua auggoitlcd that thu Magistrate had con-
fiotcd without nuy evidonco, whereas tho Rtun|||-ci|uiro8 that pnwf shall bo
tmado, I allowed tho writ^f Crtiurari to iwue^^In answer to tho Certiorari
ho Mugistruto Bringa up thu whole record, and if it ia true, tho Certiorari muat
fail, for the Magistruto h:m recorded, and utatca in hia return, that iho defendant
oonfcssed tho facts, and aakod for delay to quit tho village ; nothiYig then remained
but for tho Mogistrhje to pusn judgmont . Tho confeHsion aupplicd tho want of
ovidonco. I'aloy, p! KG, Fourth editiou. Tho return ia said to bo untrue, and
affidavits hro offered to contrudiot tho record. But I cannot look to this evi-

dence. B must give the public officer hero credit for the truth of thej^faotH

Btotod. n 149, Taloy, 4th edition. His record, as a Magistrate's, Usually,
" shall notlbo goinsuid; otherwise there would bo no end of things." (Burnji)

Justice.) U'hc Court leansValhor to Hupport convictions. Tho petitioner asks
What ixhe t| do, wliat recourse liux ho utuier tho circumstances. I am not to
ay what l»4i»

|p do.
.
J'ho motion to qua>h the conviction is rejected with costs,

J'^.^'^^.'WiP'f^"
"'^ ® with coots. Certiorori quashed.

f-., CiiBjunf^Trinhuhni; for tho |)etition«rr^ - -^ '

/^

W Iwhtirir Um pMitkNMT, that mm If llM ooBflflUoa w«t«|ur«d and mm good

''^MllWitf, tUll U waa allowabk to ^o b<<hind the conviction anl^w by afldaviU
that llieni waa rflally no ovidonea or oouftitaion Jwforo tlio 5tagiatra(« of any kind
to justify tho conviction, or of th« o«iupalion of Indian land, which iht a fact

«ai«inlial to give hiiu juriadiotion . I'otitionor hero cited Puloy, pp. 410, 434,
400 and 401, as roforrod tij on j». 431 ; also pp. 431, 127, 08 notf ; 182 and

I

F. P. Folk

(J. K.)

/»«ii//.', r/<.'., for tho pioHccution,

MUNTRKaL, 30t« SEPTKMBKR, 1*109.

Curum ToaaAMCE, J.

RiUzar et n|. v. Grewing ot al. Dfffendanta, and IlutchigjnM vir. OppoaanU.
Hblu.—That mI oppoiint whoie oppoiiUon d .«» <fr HMrtiim U onntePted by the ^forefcii)

^
pUlntlir inay domand of hlm-l. Securlly for eoita. 2. I'rodiietion of a power of attorney
to the Uorney ad liftm. ' >:

Torrance, J. This oAse comes before tho Court on the motion of the oppo-
eanf ^Jin iftdutraire . tha t plftintifq

f
be ordered to fiirni «h «n«nriVy f», o^^t^ nn iJI

•^-v
-.\

-#^

r ^
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Baltnt

tinwiog.

.that tieir Mt^ncjs\ft litem exhibit a power <tf attorrtoy under which »hn„

ground that a contestant of an opp&sitibn is notier any obHijation to civo

2^L^:^^ "^"^T'^
^" ^' ' «"p«'*A -^ »''«' - ^-^the production of the power of attorney, the demand sho^d have been made bv

both points. It regards the plaintiff as the pggressor and hSds that on generalprinciples, and by the terms of C. C. 29, the security shouldZZ M^nel
itt^f"^"''^^' ''.•?•,/'•'' '*'^«"^'"'- that theVcaSr

Jiitchie, Morris tfc ^ok?, for phintiffH.

J. Duhamd, for opposants.

(JK.)

miction granted.

• EN REVIsioN.

MOXTREAL. 30 OCTOBllE. 1869.

Coram Mondelet, J., Bertheldt, J., Macicav, J.

No. 264.

Sargmt vs. Johnston, et al.
t

' te dibitour principal. (1).

'"""""*'' "" ?«'«"•<">» do la cr<!«nce dana |a mPhic poursuito avcc

..
MoNDEtET J. Theplainttfi^ Lucy Sai^ent, sued thadefendants before the

"'fhS'"d T' '^^*'!,^'«'"''^ «^St. Francis for S900, which Johnston, oiL of

four yBars^ith interest at the rate of eight per cent. Johnston did not pay andhejudgmen appealed from condemned him in consequence, but reliJSoU

SKi^ be discussed before Brooks could be condemned. But Brooksdid not demand such discussion and therefore he should also have been cotidemned.

a.r,??T"' ""«''
therefore, be reversed for the part dismissing the action as

agamst^Brooks and confirmed for the remainder. .

Lejugement de la Cour de Rdvision est motivd comme suit • <

_

The Court now hare sitting as a Court pf Review, having heard the parties bv

'

their respective counsel, upon the judgm^ent tendered in the Superior Cur of

h!^fT / ^'T^ V""'
''*' %of D-cnber, 1868; hVving examinedthe «cord.and proceedings had in this cause and maturely deliberated! consider

IhfJfi^ii >J?"'''v*'''-L"'*°'°'"'"PP''^'^^™'"' *«'«». the said judgment of

Sn* a^d t T"^'' '''I'
""'^"""S *'^ '*^^^°'^-*' SamueWohnston', astherein^ and thereby appears, there is no error, this Court doth confirm said plrt

'

(1) 0. 0. Art. 1942. ^ -

~

•-Si*3a?;
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of tho'teid judgment with costs in the Court below, and o£ this Court of
Review

; coneidering that there is error in the latter part of th^'said judgment
wherein and whereby the said Superior Court reserving to the plaintiflF such re-

course, rights and actions as he nlay have against the other defendant, Char-
les Brooks, doth for the present dismied the action against him with costs, this

Court doth reverse, annul and set aside the said latter part of said judgment,
and rendermg in the premises the judgment which should have been rendered ;

It is hereby ordered and adjudged that the said Charles Brodks be, and he is with
the said Samuel Johnston, condemned to pay to the^aintiff the said sum of nine
hundred dollars, the payment to plaintiff whcreofwa^in and by the said acknow-
ledgment in writing of the 18th day of September, 1863, and is bound with the
other defendant to pay and account for to plaintk within four years from the
said 18th of September, 1863, with interest payable annually at the rate ofeight
.per cent, with costs against said Charles Brooks, as well in the Court below as io/
the Court of Review. (2). .

" V rrn f 1 , Jugement rcnversd en partie.
MaU dr Johnson, avooats de la demanderessc.

Sanborn do Brooks, avocats dcs d<$fcndeiv8.
'

(P.R.L.)

(.V

7 COURT OP QUEEN'S BENCH, 1869.

(Crown Side.)

MONTREAL, 22»d tttJTOBER, 18^9^} v;;"t

Coram Dbummond, J. ,

'^^

THE QUEEN vs. ROBERT D. BATHGATE, et al.

TbeSIViccap. 6., sec. 80, provides that persons committing certain ofllpnceg with regard t9 warc-
boused^oods, gliall incur the penalties imposed on persons fbr smuggling. By sec. 75 of the
same Act, smuggling is made a mUdemeanor punishable by a penalty not exceeding $200, or
by impriionment for a term not exceeding one year, or by both.

llKLD :—1. That an indictment will not lie under sec. 80 for the misdemeanor created by sec. 75.
2. That a detective indictment may be quashed on motion, as well as sn demurrer.

The defendants were indicted for knowingly, wilfully aqd fraudulently

removing goods from a private warehouse. There were several indictments foP-

similar offences, and they were drawi) in the following fondi:—"The jurors for

our Lady the Queen, upon thebtjath, present that RoheH Dundas Bathgate, late

of the city of Montreal, in the4)istrict of MontreaL^rchant, William Bathgate,
late of the city of Montrtal aforesaid, in the District aforesaid, merchant, and
Robert Gerrie, late of the city of Montreal^resaid, in the District aforesaid,

merchant, on the I5th day of September/in the year of our Lord 1869, know-
ingly,. wiLully and fraudulently did rem^e from a certain warehouse, to wit, a
private warehouse situate in John street in the city'of Montreal aforesaid, in the

(3) Gitatiomr de la demanderesse :

1 I/O. R., p, 354.

ev. de Jnr., p. 169

15 L. 0. R., p. 110.

13 L. O.-R., py229.

11 L. 0. Jurist, p. 168.

.c^^

"^
f- -

Sargent
Tt.

.lohniton.

•y

i

m

,1

i/.
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I1>« Queen

Bathgate.

D stnot afbrc,p.d. certain warehoused goods, to wit, fifty paekages of tobaccowo glung 1000 pounds of the value of 1^230, which said iarehouL goods h.^

and k nt' ^' 'T''"^
'"'" ^''"'^'' ""•^ '»'''''' ^«" 'hen and there lodgedand kept in the sa.d warehouse, the same then and there being goods for and in

Tur„ ?? ' .7^-« duty of customs was then and there by law imposeuni upon whjch satd warehoused goods a duty of §152 was then and there pay-

w.ih intent to defraud the revenue of Canada, aguin^lhe form." etc.

onlV ^r/"^''''
-^''"^ "" ^"'"' •"'^'«*'»°°'« ""'^ «nder consideration, varyingonly as to the quantity of warehoused goods alleged to have been illegally removedand as to the dates of the alleged removals. These indictment, are safd oTve

loins. Jist Vic„ c. 6, which reads j»8 follows-—

" nors . 7 ^''Tr """"^ "' ^"°"'^-'' ^"•^'^ g-'^JV^hall be forfeited
;
and anj

p on fV uduient y concealing or ro.uoving such goods, or abetting sich remo

"P^Z CL^:^"'
'"'-' ^"-- "'^* ^»P«^^^^ or smug-

smlllinTlt '''fr *^ P"""'^""* '"'^'^^''^ "P°" persons so importing or

-'of ?ai?«r" f""'''"f^ T^ ^"^""^' "'"^ '"*''"* *« defraud the Revenueof Capada. muggles, or clandestinely introduces into Canada, any goods subject

" Uon 1; be •
hi r'' r^' ^"'^^ "' ^^ misdemeanour, and on convic-

"TLtLL T P«n»'ty not exceeding $200, or to imprisonment for

" :hrthrc:„ri:n^::ar^^^^^^
-' '^"•' ^" ^"^ ^'--^- «^ ^^^ ««-. ^^^o-

Motions have been made in ail these ca«es to quash the indictments.
The course adopted by the Counsel for the defence to impu-^n them has been

^^^^:^;' V''
'^""^' '-' ''' ^™- *^o^^«-ding tot

Ttten on of L r f
?" "«niemorial, if the defence had merely called theattention of the Court to any material defect in the indictments, without anymotion or demurrer, the Court would ha^-e been bound to take the matter into

lit:::ti dt r"r ;^n r-"- ^^ «- courts, ^r weTnd tie M-owin, m Archbod, p. 54.-" I„ criminal cases the defendant may obiect to it

The ro^in .7 "T'""^'
"^"" 'Wli'^'^tion, may^uash the indictment."

same^T ''''''i'\^^
^^^^-^ ^ ^^^^^ are ten in number, and are thesame each cas^^, Passing over the 1st, 9th and 10th, in which verything ingeneral, and nothing m particular is alleged. I take up the others ii^BuLssion

J^Ct^ TT"""' '"T *"'^''^
'° '^' "^^ '"d«'«°«°* »hat the warehouse

therein referred to. was a Customs warehouse or one duly appointed and estab^hshed according to the provisions of law.

.

It was utinecessary to make any such statement. The n.»»n;.,r .p ..., ^y^'^,^
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" jrarehouse" is clearly defined by the Customs Act, and it would/be a matter of
proof as to whether the building alluded to comes within that definition or not.

The opinion pronounocd in the case of Reg. and Pridham has bfecn invoked in

support of this reason. In vain, however; for in that case no fault was found
with the indictment ; but the jury were charged to acquit, bifecauae the legal

establishment of the " parcel post" mentioned in the indictmeht, had not been
proved. /

Fourth.—Because it is not alleged that the goods therein reftrred to had bcij"

marked and stamped in accordance with the requirements of/ the A(ft for the

security of the Revenue of Canada. I ^
Fifth.—Because, although it is alleged that the goods referred to had been

theretofore imported into Canada, it omits the averment of qi material fact that

the said goods had previously been duly entered for warehousing in accordance
with the provisioji^, of law. ^

;

aS/x^A.—Be<^Mj|^he averment in the said indictment as to the goods being
lodged an^t^t^ the said warehouse omits to allege by whom the same were
kept. V^*kii"^

Not one of aay such statements is required by the clause of the Statute under
which the indictments are alleged to have been drawn. Moreover , in official matu
ters, all things are presumed tb have been properly done, 6«je ar<a, until the con-

trary has been proved.

Seventh.—Because it is not alleged that the goodsreferred to in thesiid indict

ment were taken out of, or removed from, the said warehouse without Wue entry
and clearance having been previously made as required by law.

The allegation in the indictment that the goods were fraudulent^ removed,
implies sufficiently that they were not legally cleared. ' /

i7tgf/t<A.—Because it is not alleged in the said indictment whether fthe tobacco

therein referred to was manufactured or unmanufactured tobacco, ai/d by reason

of such omission, the indictment fails to show that the goods desighated in the

indictment were liable to the payment of duties under the provisioris of the Act
under which the indictment has been framed.

This objection, if tenable at all un^er the Act of 1867, is entirely overthrown
by the Act of 18G8 (31st Vic, c. 51), which renders all tobacco di^tiable.

Moreover, I am of opinion that even under thp first Act, the general description
of " tobacco" was sufficient, leaving it to be proved whether the articles rtfmoved
were of that description of tobacco which was dutiable or not. , So that Sn this

view of the question it appears immaterial whether the indictment shouljd have
concluded by the assertion of a violation of one or more Statutes* I

Having thus disposed of all the special objections made in writing, I ^onie to

one of a much more formidable character, which was ably urged in argument un-
der the general heads by the learned and ingenious Counsel for the' defeiice.

It is this : That the defendants, sjipposing them to have committed the acts

charged against them, although liable to prosecution for the penaltiei^ awardei

against smugglers, are not indictable for the misdemeanour created by the 75t

flection of the Act.

On thia-point I am with the defence Eoi- the 80th wotionia eaaotingiLtttr-

Tlie QuMD
T!«.

Itktbgatt.
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all those offending und(/?^ll i .our the pXuies imposed on persona illeRallv
importing or smuggling g^SS? into Canada, docs not declare that they shall Iw
deemed guilty of the misdemeanour created by the 75th.
The learned Counsel for the Crown havf invoked against this objection the

ast sentence of the interpretation clause of (he Act. which is couched in the fol-
lowing terms

: "And generally all the tcfs and provisions of the Act, or of
any such law as aforesaid" (meaning all ,^her laws relating to the Customs, or

to trade or to navigation, as shown by the &st sentence), " shall receive such fair
and hbcral construction and interpretation as will best ensure the protection of

^
the Revenue and the attainment of the purpose for which ritich law was made
according to Its true intent, meaning and spirit."
I m^ bo permitted to say, parenthetically, that I fully approve of the changemade by this enactment in tl^e manner of I interpreting all laws relating to Cus-

toms and Excise As I have already obser ed during the argument, tbo old mode
'

ZT7 Ti ^'' '''''' "'* '" co"«onafCO witK the spirit, which vivifies, but

populr belief, fuHy borne out by judicial decisions, that it was allowable to cheathe Customs or the Excise, as under the|feudal regime in France, and formerly
'

LttiTfT,, r ' '' ''"^ .P«™'"^ to 'if^«d the Seignior, provided the strict x
letter of the law was not violated.

This stern mqde of interpretation was idopted for the protection of the people,
in times when Kings coUected Revenue iJrincipally for their own purpopetfror for
foreign Wars which were geiierally antagUistic to the interests of the pe^jple-
JUS as the French Seigniors collected th<^ir dues for their own individualbenc«t3

TuT «"*'"*' ^''''^ " tl'oro-sWy constitutional form of Government un^er
which the Revenue of the Crown is in Ulity the property of the people, to be
appropriated and disposed offer their benefit pursuanUy to their wishes, 4, con-
stitutionally expressed by their repr«8entktivca,-it is right that a wiser and rnoi^
iberal interpretation of all the laws enacted for the per^fption and prot^tion of
he Revenue should be adopted. I am, therefore, fully prepared to give toall the
erms and provisions of this Act, and of all others relating to Customs, Ekeise,
trade and navigation, such fair and libeUUnterpretation and construction as will
bes ensure the protection of the Revenue. Yet I cannot admit that this system
or Iberal construction should be extended to the creation of a new crime, by
toplication

;
which would be the rfsult under this interpretation ckuse,

^

If Courts of Justice should so unfairly and illiberally construe the 80th
clause of the Customs Act as to make it include the greater i^ the less, or in other
terms, to stretch the meaning of the ^ord " penalties" so jjr as to cover a mis-
demeanor punishable, not only by a penalty, but by imprisonpient, (in addition to
the^pcnalty), of not more than one yeair in the discretion of tJie Court. '

This Court is, therefore, of opinion ihat all these indictments are defective, an d
therefore, orders that they be quashed and set aside as illegal, null and vqid.

. T, W. RitchU, Q.C., for the Crown.
Indictments quashed,

F. P. Pominville, Q.C., for the Customs Department.K Carter, Q.C., and B. Devlin, for the defendants.
[J.K.J
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MONTREAL, 22nd OCTOBER, 1860.

Coram Drummond, J.

- % \

I ^ %joram urummond, J. '
\

THE QUEEN vs. ROBERT D. BATHOATE/ «t 4l

y to tteopeiilDg of tl.o lock, but to the keeDlnir and ZZTJ .^' PP'y'-"PP«f*«Hly. not

HtLi>.^Th.t tbe indictment wa. bad.
* "* "* •""*"" «""•''' "» "'« wrohousc.

The indictmente for feloniously op<«i„g a lock attached to a warehouse usedfor the securing of the Revenue, were in the form following :-" ** did felonZlvopen a certain lock which was thc^and there attached to a Certat^w Z^^then and there used for the security of the Revenue under an Act of the Pari ajnt of Canada passed m the Session held in.the thirty-fi^t year of the Rei^nof Our Lady the Queen, mtituled, " An Act respecting the Inland Revenue "
and situate in John street in the city of Montreal aforesaid, in the DistricUforl
said, and in which- said warehouse certain goods for and in respect of which acertain duty of Excise was then and thereby law imposed, were then and therekept and secured, without the knowledge and consent of the collector of InlandRevenue, to wit, of Philip Durnford,'» etc.

DauMMOND, J. These indictments, four in number, (differing only as to thodays on which the offences therein alleged are stated to have been committed) „eframed upon the 143rd section of the Inland Revenue Act 31st Vict cap Jwhich, in so far^ it bears upon the offences char.^ed, reads as follows r-^'Evm
person who opens or breaks any lock attached to any warehouse, or aparTment used for the security of the Revenue under this Act wikout the

" feloTy/'^
" """''"* "^^ "^

^"'"Y
^''°°"'' '^"" ^ ^"'^ '^

By a motion to quash, the Counsel for the defendltshave impugned the indict-

Tne^aT"
^ *''''''' '" ""'"^"'' *'"'"" "'" "^'''^ *^' ^'*' ^""^ "°** ^^th, are

is numberr""^''
*^' «PeciaT grQgnds seriatim, beginling with the reasor, which

ntVrf.--Because it is n6t stated in the indictment hat the lock alleged to havebeen opened wasa Crown lock, or a lock of the Crown attached to a public or
private warehouse, appointed or established in conformity with the Uvisions of
the law relating to the bonding and warehousing of go|)dB
The clause of the Inland Revenue Act, cited by thb Bounk for the defence

(Slst Vict, cap 8, sec. 89,) shows clearly that there are , lot only Crown locks but
private locks to be protects in warehouses. So that it m clearly felony lo onen
without authority, a private, as weU as a Crown lock.

fourtA.--Becaufle it is not alleged in the said indictnlentr whether the ware-
house to which the lock was attached was a public or priy. ito warehouse appointed
and established according to the provisions of law.

rt-

iVAA.-Becan8e tt is not alleged that the warehOusB was one used for the
•eounty of the Revenue of Canada. > ^

< "T
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Similar objeotiona have been already dispoaed of by setting them aaide in the

iiiiRdemeanor casea.
"^

J^ixth.—Because the aaid indictment dooa not set forth the deaoription of
gooda kept in the said warehouao, and fails to diaoloae that auoh gooda were auch
us wore liable to duty. '

Seventh.—Weoauae the njuterial words of the Act referred to in the indiotment
have not been used, and it is not atated thut the gooda in the aaid warehouao
were " subject to Exoiao."

Eight.—lieoauae the allegation of the aaid indiotment as to the goods being
''kept and secured," omits to aver by whom the said goods werekept and secured.

Mh/A.—Because it is not alleged in the said indictment that the said goods
wore rotuiuod in an^ warehouse under the supervision of any officer of Inland
Ilevcnuo. -i ,.

Ttw^/i.'—Bceausc tiio said indiotment does not allege that the defendants opened
4any lock attached to a warehouse in ivhich good? Were retained under tho auper-
vidon ofany officer of Inland Revenue. „'

H/evrnth.-^BceauHo alfhough it is alleged that the goods were gooda for and in

respect of which certain duty of Excise was then and there by luw imposed, it

omits to allege the material fnct that the liaid duty was then and there unpaid.
All these objections relate ti. statements in tho indiotment which i«re more sur-

plusage. '

Surplusage generally speaking is, however objectionable, not fatal to an indict

iiient, provided it do not alter the sense of tlie words requisite to define the oflFenoe

charged. ,

In thcHC indictments, however, which should l»avo teen limited simply to an
accusation against the defendant, of having opened the lock of a warehouse used
ibr the security of the Revenue, under the Revenue Act, without the knowledge
and consent o^ the Collector of Inland Revenue, the framer has unfortunately
introduced a redundant statement making the words which form the very gist of
the ofience—" without tlie knowledge' and consent of the Collector of Inland
Revenue"—apfly, not to tho opening of the lock, but to the keeping and secur-

ing ofcertain goods in the warehotise.

The Counsel for tho Crown have urged that if there be any ambiguity in the
indictniefits, the same is to be' found in the law. I cannot agree with this con-
stfuctioa oi; the 143rd clause, for there the words implying absence of official

knowledge aii(f consent, qlthough separated by several lines, are in sense, directly

^connected with the opening of the lock, as well as with other acts, while in tho
indictments these words cannot, under tho most liberal grammatical interpreta-

tionf be made to apply to anything, but to the securing of the goods in the ware-
house.

If these indictments were declared valid, any person opening a warehouse, lock
not only with the consent, but under the special order, of the Collector of Inland
Revenue might be tried for felony. It appears clear to me that no crime known
to the law is set forth in these indictments, and that they are deficienUn that
lucidity of expression which precludes all equivocal meaning, and in that certainty
and precision, which Courts of Justice should ingbt upon, even with more rigour
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DOW that the Usk of the orlminal pleader haa i^ pondered comparatively eaa,

Thujudgment will, however, have no oflFeet on the position of the defendants

^Z1 St
"".^"'^ '' "" '""'' "''^'^^^ against them, the end. o jusU^;

^«2m^tt ro'Tr" '"'"^1- ^"' ^•'^ ^«""««' ^- ^^ Crown wiuioutless submit to the Grand Jury at the opening of the next term of this Court billsf.nd.etment.n legal form which, if found, may be tried as soont SZ'co^dhave been, had they^t been cancelled.

^r-. IT. AVcA.V.e.C.. for the Crown. ^

Indietmente quashed.

F. P Pominville, QC., for the Inland Revenue Department.
L. tarter, Q.C., and B. Devlin, for the defendants.

COUR SUPERIEURB.
' '

'
"' J2n Revision.

'

.

|ji|;

•'
.

' MONTREAL, 30 OOTOBRB, l#69.

'
;
Cor,m MoNDELET, J., Berthelot, J., Mackay, J.

No. 645.

Doutre VS. Gagmer.

SurunBrefde Mandamus ^mis de la.Cour Sup^rieure i Beauharnois poureontrain^Tre le Ddfendeur eomme rdgistrateur du eomtd de ChateavguuTISvrer au requdrant un acte enregistr^ i son bun,au sur I'offre defaicment du

^rfiS^:Pb::.T^""'""^
''' "'''''-'- '^-^'^

The Court, etc., considerid^that on the 8th July, 1869 he the Tw>HHnn«,
eaused

^ be lodged at the offi^ of the defendant.^istrLr ^'t.f^2of Chateauguay the deed of obligation, and transfer in tl.e said2tion mentioned for the p«pose of registration thereof, and that o„ Co
thlfend ;

""V*' *'•«>"*-- demanded a'pd required frlthe defendant, as such registrar as aforesaid, the said deed of obligation and trl^

t'l? "T T "^T""'^'*^"
*''^'^^' «^^'^"S at the saUtime to pay to

tLr. '^"*''^/'»r«"-5'r»y-three8hiUings, ana that theWddefendantfonhe day and year last mentio^,^refused to deliver the said deed of obligationZZ ' T't
""'''"^ *'''^'''^ «aid^petitioner, buton the contra^^^toi^j -

af^Ttl TTr"f^r ^^"^ -fficierit reason. ^n«de^g
also that the said petitioner hath deposited before this Court a sum of twenty!

" • -I '
. '

Tb« Qu««B

Bktbot*.

M
'§M

""-Tt
r? . :^X-'.-. :
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^::^

three shilllngB, ourront money of Canada, to which the said dorondant ia ODtitled

for the said rof^istrotion and cortifioate thereof:

I do grant the said petition, and order thot a peremptory writ do iMue order-

ing the said defendant to deliver and file with the I'rothonotary of this Court the

Haid deed of obligation and transfer, with oortifioato thereon as ahsresaid, where-
upon payment shall be made to liim of the said s^m of twenty-^roo shillings,

under pain pf an attaehmont in ease of his neglecting so to do, on the day fixed

„ by said peremptory writ.

The whole with costs against the said defendant.

Ce jugoment fut portd en revision par le dcfcndeur, qui entr'aulres motifs pr($-

toiidait, que, par Ic chap. 37dcs Statuts Ilefondus pour le Bas Canada, sec. 108
et 109, un droit spdeial dtait indiqutf centre le Rdgistrate^ir dans un semblablu
cos ct que ee proc<$d($ aurait dft Ctre adQptd. /

MoNDELBT, J. Le demandcur prooddait centre le ddfondeur par un bref do
ManJumuB devant la Cour Sup<Srieure du District de Beauharnois pour le con-

traindrCf on sa <iuaUtd de Rdgistrateur du Comt<5 de Chateauguay, ii lui ddlivror

un acto enregiHtr(5 tk son bureau sur I'offre de paiement du coftt d'enregistrcment.

Le 8 juillot 1869, le demandeur fit d^scr au bureau d'Enregistrement du
Comt«; de Chateauguay, deux copies d'un transport fait par l6 demandeur devant

* Mtre.Jobin,notaire,le26juin 1869 au Trust & loan Oo. of Upper Canada, do
la somme de $2050 H lui dQe comwo bailleur de fonds par Stanislas Viau . Ge
dt^pot avait pour objet I'obtention d'un certificat d'enregistrcment sur une dcs

copies et renregistrcmcnt de I'autre, laquelle, pour cetto fin, devait demeurer au
bureau d'enregistroment: /

Le B»5gi8trateurjG9ut les actes en ddp6t, sans cxiger, d'avanoe, le paiement.

^ Deux jours plus turd, c'est-A-dire deux jours opr<i3 le ddpOt, le ddfendeur, rcquis
dclefuire, refusa de remettre au demandcur uno' des copies du transport avec
certificat d'enrcgistremeiJt, Cette demando fut accompagndo d'oflFres do payer
au ddfendeur le coftt de I'enregiatrement, savoir 84.60.

Le ddfcndeur a opposd it. cette action deux rdponses, Tune spdciale ct I'autre
gdndrale. '

^
„ ./

Par sa rdponse spdciale, lie ddfendeura plaid<?que le demandeur a transmis au
R<Sgi8trateur, en m6me temps que cos deux copies do transport, un blanc de certi.

ficat que lui demandeur a oohsiddrd comme demandc de recherche (Exbb. No. 2,
jJitee du dossier)

;
que le ooftt de I'enregistrement du transport et du certificat de

recherehes, «5tait de $13.75, et non de «4.60, qui avaient 6t6 offertes, et que le

ddfendeur a droit d'exiger le coftt de ccs deux actes en mSme temps et de refuser
I'un, tant que I'autrer-n'est pas payd.

\^e ddfendeur met en avant une autre pretention qui e8t,qu'en supposantque
le demandeur aurait 6t6 en droit d'ex^er, et d'obtenir I'aote de transport aveo,
certificat de renr^istrement seulement, la somme de$4.60 dtait insuffisante, car
elle neeouvrait que le coftt de I'aete, tandis que le demandeur poursuivi pour la
dite somme de $4.60 ant^rieurement au mandamug, aurait dft aussi oflFrir les
frais de cette action.

Ii n'y a ioi que deux questions ^ d<Scider:

1 ° Le Rdgistrateur avait-il le droit dd-retesir le transport, quoique le coftt de

..''-'
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jo d«J. ta .iBiLrTvLu '
'

''""""' ''•"' """"'' '• -P" "•" t^.

».»c p», 0.u coj „. p.„ d« d».privs r '^'r "°t
'"

plu. : n«l offidor public „e „™, ,!ta1,
2"^ rS»

; " ' ' ''"'l"'' •=""»" <>»

.ante,) »„, lo proJte 1/1,^ ''T" ('°W»«'"» 1" »«"»»«»

IWrogo oslfcit Do 00 n,.i r,J.T ' ,
P««'«n»uito quo lonquo

solo doM 00 M .1 Jf;S^i"' T""'?"
'°°''°'*°' «' '»«*» ''« '•

4^^otri-aoX°t":TotiS'° 17'' ' """ •"'• ^"»

ior»p,o„,bro.8oojo,uouu,or:.!:sr:i:a:;i''"''°™"''°"''""'^-''«

f"''.'>o.lr. ^. /A>.,„, .fe.,„ du ,.,ufaA
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^
.
& Jr. /foie//«o», avocats du ddfeadeur

(P.R.L.) • V
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MONfRSAL, 30Tn OOTOBBR, IfOO. .

f'ontm ToRRANOi, J.

Itiihfutt v$. Lnvomht, A TranchfmonUignr, ot ui , OpfMwnntii.

TowKiiH or BAiLirr. <r

UatOi-Thit by r. C. P. Ml, tlHillliror llio Hiiporior J'ourt forlho Duirlct of MonlrrkI, lian puwtr
to oxieuto writ of vkvcutlun Unin »ho fourl Jii kii djuining Uiitrlot.

ToRRANCR, J. - Thfs onao 18 before tlio CouVt on Iho moritii^of an oppysltion
ii fin (I'anniilfer. A writ of oiooution iHsuod from the Court at Montreal,
addreMod " to any of the bailifTH 'iactin^ in and for the Diatricta of Montnml or

Rioholiou." It V 4 excoatcd in the Diatriot of Rioholiou by Joaeph Dorion a
bailiff of the SupciiDr Court for the Difitrfct of Montreal. The oppoaition allcRca
that thia bailiff hnd no power to make the aciauro and that the proooedinga are
null. The Court ia againat the oppoaont, "eonaidering that by the 46lBt
"Article of the Code of Civil Procedure it i^a competent to a bailiff of the
" Superior Court for the Diatriot of Montreal to execute the writ of execution
fin thia oauae jn the Diatriot of Richelieu."

„ • ^ .
'

» Oppoaition diaJIniascd.-
liamard & Pagnudo, for oppolianta.

E. U. l'icM;%C., for plointiffs.
* "

(J.K.)

MO.VREAL, 30TII OCTOnfiR, 1800.

('oram Torrance, J.

Nu. 13&U.

Saxton vs. Shrppard & Pvloqitiii et ul.

Held ;-Thnt the Cpurt will not, under C. C. r. 080, rIvo «n order that plointlfl and defondant be
lipjd to deola»e within a period to bo Hxod, whether thoy admit or conttat tho oppoaition
of an oppoiant unleaa notice bai been given to the partiea of tlio applloaUou of lh«
oppuaant. '

.

Torrance, J. Thia cose is before the Court en motions of the opposants

that within 24 hours, or such other delay as it may please the Court to fix, the

plaintiff and defendant be held to declare whether they admit or contest tho

opposition a fin de distraire by tljo opposaiits and that in default by them to

make such declaration the . oppositions Bo niaintiiin(;d with costs. Notice of

these>jnotions has been given to the plaintiff but not to tho defendant, and
thercfore^o order will be given at the present time. Tho application would
appear to m based upon C. C. P. 586, but notice to both parties must be giy-fflS.

^ I

'

/ .

Motion rejected.
James Armstrong, for plaintiff.

Loranger tSc Frircs, for oppbsants.

(J-K.)

\v

^.
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MONTHEAL.OihHKPTKMHER, igflo.

Co^m Duval, C. J., Cabon. J.. Drummo.i., J., Ba^alit. J., Mo«k, J.
. . ,, ' No. M.

ALRXANDKR CAMPHBLL, "

{l'titM\ff in Court bthw)
*i»D . '

,

THE LIVERPOOL AND LONDON F.UE AND UFE .NHanANOR OOMPrvv!
(f^*f*^lun($ in Court bilom),

ilL,w _.,.., , RUPOMDINTN.

» V ln.u«nflo Company .n.! ..ndoJd on th .1 ii!^^ '.

™"" "" """""'' "' *""»« «" th«

;

^ . „ tlonou by .1.0 Compiu.y. «d tb^ZlMTi^X * "'''*'' '•"'"'' "•'« boon ..„c.

This woB an nppoal from tho judgment rcndorod in tho Superior 0(;urL .'*

Prmt^hffi'

^"""

IT'u"!;
^''''*"' "'"*•"« ^"*'*«) "'«"«<»' •» "ffe^t. » follows

:

in fhTfir^ inT"" ? '" ^"ots already made, it will be obvious hat tZrin fha farst nstVnoe only one material and disputed question, namely wastharisk or fire, ,n t^o promises insured, rendered greater by this oeeunahTn
aver„-.r saloon, than it wos when tfiey were oeS^,''« ^arTl ^i:.s^only .n the everit of this question being answeEld in the aSa 7^, tbe omes nee^ssary to enquire whether or .o tho defendants were notiL of thechange ofoeeupaUon. For not only our law (Code Civil Art 2674) but ev ryknown systern of .nsuranee. reeognises the right of th^ i„i,red to make what u I

^

of h.s property le pleases, without eonsulting or notifyinUhe l^JrlTviZhe doe, not bj, such use, increase the risk.
^ '

^"""**'

ofI.tn7' '°.!f" "T'
^''^''^''f »»»«»' ""^ers.distinctly found that the ehange

. fsZlTl TTT'''''"'^- T'»«"-rsalofthi.p.rt ofthoverdl

llaJt.fr"« .
•"' "•POHdents; and the Court below has expressly

and has rendered a judgment which only 6kn b«jupported by holding thSt thechange of occupation did increase the risk. 1

The Court, therefore, has not only set aside the verdict of tfco jury as to a

ZZT: "•^{"''' '"* '•"Proceeded to adjudge that .uestJJZilexactly the opposite sense, upon the evidence laid before the jnry. And thiupon a point on which it is not pretended by the respondents tM^ierfwa- «^evidence against them, but merely that the ««^;i*Xdenc* w«iX f"yoTNow, assuming for the moment *i.-* " .v. "L . , . . .. .*" """ "/°'-
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'^^ «""»*; •hat {> to My, th«t thtra Wm iiudh » t.r«p.)nd8r«iicfl of etldonM tho

fti^aft..
';"'"' .*"y "' •" """'*", "'• »•'*•'«'» ntanifimtly unju-t, th« uppollant iiubiiiiu

NnMiMu '""< ""' rtt«|K)n(Ktntii' rV-inodjr wim mi (tpplicatioii for a ri«iw Irinl, nnd not a
nwlioH/orju.ltjmenl. Ami tlintovon If tho C'oarl IrJow aonaidomi that iimoiftmt
Injtwfieo IkkI [ma d»m, arwl that' t!i.» vor<liot wii.« «> fur umiupportod that It

vliouM bo Mit imi.lu
;

jot, tho ..nly r<uiio.|y it couM ufTord to tl|« r.m|iond<)nti« waa
II iifw trial; mid thiit it cmM not urmit that roinwij wiUjtfii't bcinn imko*! lor it.

Tho ipicNfion w:»N plainly one in which no priucipio c^fl^ wim liivol\^.l. It i«

iiiipoMitil*. to |ii/^^:inu .-m, wliirh wiw iiioro fxoIu«iv.ly a (|uu>«t|on of faof, or more
-/ • P'"<«'y within the pruvitii'o of thci jury. Tlu<re waa evidimoo to support the

lliidiiij?
;
niiipio ovi.lfiiLi

, tin tlio npiKilInnt, will hor^aftur coiit«iid ; and iiu qucHtiou
wiw or could ho rainpil nit to tho K'gulity of^ll.! evidi-noo M.lduood. If. then, it bo

-^not loft t») bo pronouuood up<ui by tho jury ; or if hning onoo pninounoud'upon,
t)i« judge niiiy, muordiiiK to hit npprooiution of tho ovidoooo, doloriuiiie it la the
oppoirito way, in what hohho can tho partion bo miid t.t hare had a trial by jury ?
The app<!llant liiw avaiKnl himwlf of tho ri-ht tfi(f^ ,v ^ivoH him, of having tho
IwuoHof fact bittrrtm him and tho rosiHuidontH tried '-y a jury; -and tlioy have
been «o tried; but of what avail 'w bin privi%o, if after tho trial thoHo same
iHHUcnof fact are Anally i_)ronouiicod u{wri by a judj{o ? lie raiaod thu imuo that tho
chango of ocehpati )n tho rospondents oomplaiiiod of, liid not incroaso their riak.

They inniuted tiiat it did
;
and ho iiiado IiIm option to have that point dotoriuiDed

by twelve mcrpbalitH, instead of in tho ordinary way by ono judye. That pri.
v1le(j^ waH granted him; tho twelve nierqhanU were HUiiuuoned

; the costly procosa
of Hubmitting tho diMpuled point to thom was gone through witb ; the wijtnessoB
were examined in their prosonoo

; they had tho odvantago whioh.thojud^e had
.
not, of judging of thoir.evidence. o« well by their demuonor oh by their *ords •

and they decided tho point in favor of tho appellant. Yet after all, qot they
but the judge olono, decided it. The trial by jury mm enCirely paspod over, and
tho point was decided by the judge oa if no jury had ever been empanelled at
oil. -The precifo object of the jury trial is to withdraw t^o facts from the judge,
ond leave them to twelve men

; bujt how can that object bl said to be attained by
converting the judge ond jury substantially into m £n,juiCc Court, and taking
tho verdict from tho Judge ^ftoifwardH? Such a proceeding would render th^
concession of jttry trials perfectly illusory; and if auoh were t£o law, it would be
absurd to resort toXhem. -

/

But such is not the law, as th^^oppollant respectfully submits, lie substitu.
tion of -ffl special for a general ierdiot did not alter the law of trial by jury,
CMopt in that particular. It did not withdraw tho decision of the facts from the
jury, but rather sought to giv^ the jury more complete oontrol over tho issues of
fact, by sep?irating thom from tjie issues of law. And this is effected by dissect,
ing tho various'- matters involved in the decision of a law-suit, ,and placing the
appropriate portions of them before tho judges of the law and tho judges of the
facts. Nor did tho provision for Bocuring fuU notes of the evidence tend in any
way to reslyet tho province of the jury. It procured for the courts which
might be callfcd upon to pronoupco upon the various points arising subsequent to
the trial, the great advantage of nccess to the evidence; but there is nothing to

: . : 1 Ml ! !

n
I
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liidiMt* that it K»v« th« Hko ll«i»l jiirWMrtio,, i„ mattam of fkot by ooiutltat. —q-
.Ing Wm • Ooart of Appeal fn.ia tha vorJkjt of ehu Jury, with pow«r to r«id..r th« Tf I'^tpod
vcrclioi which Ibn jur/ ou>{ht (o hava ri<iMk>rod.

TFw (;.^Mrt uii.J..ubl«dly Ikm a ourtai.i |).iwur ov.ir the »onliot. It may aot tho
y^nlict ttiii.K<,,o,„a wbmi it a.«l.lo« puro „„ut«« of Dwt, but only that anuthor
trial may bo hud, mid a Mt^r verdict r«iul«r«d. UoIom, in,I««d, tho fiuiU which
It t.<t»blHho« ar« i.w«flid«„t iu btw ta KUNtaiii a judgtuoot, in which oano, It i»
not, utriolly i.jwukiH«, mt anido, it i» m„,j,jy ,)i»r«n.irdod ait uncI.)m.

The d.KJtrine upon which the appellant rc(itm catiuot, perhup, l.« |«oro clearly
or Nuooiuctly stated thn.i it ia by the (Jodo Of l'n«odure. " It {• th« provliioo of
" the jud«« to declare whether there i. any evi.Lnee, and whether that ovidenO«
• U lotral

;
and it i« that ..f tho jury to miy wluithor that evidence ii« Mufflcient/'

And the appellant l.^bmiU, that it i» «,,u,illy beyond the jKiwer bt.th of thfl
juds-eandofthojary to step beyond the liinil-i thu8 affixed to their ftiuctloni
whether they attempt to do m at, or iil'ter, tho tri.d.

*

It wouW aeom to be plain, therofo.e, that if the Court below was juHtified at
all m settiiiK -wide, an againat the weight of evidence, the Hiuling of the jury now
under consideration, it ooul.I only do ho .i|K,n a motion for a noW trial ; and that
the only remedy it could afford to tho roMpondL-nta waa a new trial, and not a
HubntantiTO jtidKuiont upoo tho ({ueation of fact in diapiitfe.

Hut the appellant contenda that tho vordiot upon. 4i> pAi„t ^aa nofnKalDjt
the weight of ovidenoe, but in conformity ^rith it And thin view will bo auatoinod
by an oxaminatipn of tho notea of the judge aa aont up to tho court.

' ,
The vinegar manuniotory appearn to h,y6 required for ita operation, alcohol

vitnol Bhav»nB», «nd atraw. And it required a oonatant heat of from TO^* to
«() to bo kept up continuously ui«ht and, day. This is Hworn to by Pranck
who commenced the manufacture of vinegar, op the premiseH and carried it on
for 8U or eight monthn, and who leased the piSco to one Saladin, who carried it
on for more than a year afterwards. Also BJ Dunham Ookerman. collector And
inspootor of licenses; and by Henry George Gillespie, merchant, both of whom
were perfectly familiar with the place.

It is scaroely possible to enumerate four materials more combustible than these /

lour, alcohol, vitriol, shavings, and straw; nor a more hazardous state of tBinm
nttondant upon their use, than that they should be so used in a place kept heated /
night and day continuously, to a temperature of 70 o to 80 o , / \

On the other hand, though the same premises were nominally occupied as i ^•

tavom, in reality the business carried on in them by Crouch, was rather that of
a provision store than a tavern. He kept no beds or rooms for strangers, nor
stabling for their horses

; there was no cooking for thtf j,ublic, and though he had
a license to sell liquor, he also bought provisions in tho market and retailed tb«m.And bo and his family lived in the room behind the slyop.

,

This .is all, the direct evidence in the record as to thQ description of risk
actually incurred during tho occupancy of the premises as a vinegar factory '

and as a tavern
;
except that derived from the testimony of Chandler, the rel

pendents ^resident agent. This person swears that he examined the vinegar
factory whwoommflnmlhj Frnnclf, and that ha iou-mirmmi^^tia hiwxr-

•fir.'
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tf^us Ds a tavern. He states that vitriol is not used in |)ie process, agreeing

>Dd LonAnii Otherwise with the appellant's witnesses as to the materials required, but subse-

^^no't'o ^Qucntly he admits that he himself told a pound o/oit of vitriol to Franct's ser-

„ vantfor the declared purpose of being used in it; and finally he admits to the

jud^ that^ vitriol would be requisite in tlio manufacture, under some oircum-

stancesi
"

•Ir-

itis true that he considers that Crouch's tavern was "a low tavern," and-

thinks irWas much more hazardous than the vinegar factory ; but unfortunate-

ly he was in the embarrassing position of being obliged, for one purpose, to

prove that Crouph's tavern was a very dangerous place
';
and for another pur-

pose to prove that he never heard of the existence, either of Crouch or of hia

J place, till two days after the latter was bume4 to ashes. He swore stoutly to

^ Vboth facts ; but the jury seemed to feove been unable to decide'which of his two

Bsscrtidns was worthy of belief, and they solved the difficulty by disbelieving
"

' both.
'

, L The testimony for -the defence upon this point, except that of Chandler, which

,p wos utterly .unworthy of. credit, consisted chiefly of the opinions of Montreal

Insurance agents as to the abstract difference • in risk between vinegai^^faotorles.

and saloons generally. Not one of these men was aware that vitriol was used in

the manufacture ; none of them were in any respect acquainted with the mate.

^ rials used, none of them had ever seen either Franck's vin^ar factory or

Crouch's store ; and so great w/is their desire to' support their brethren, the

respondents, that when his^ Honor the presiding judge asked one of them, if

the use of vitriol, alcohol, shavings and straw, in a manufacture, accompanied

by 70* to 80® degrees of continuous fireaheat, would not constitute a moro
' hazardous risk than an eifdinary dwelling, he replied " that would depend entirely

"on circumrtances
!

"

Again, it must 1)0 remarked^ that all these men spoke of taverns generally

- while it has been shewn that, although liquor was sold at Crouch's place, it was

by no means subject to ordinary tavern risks. Franck describes his shop as

having a counter on one side, where he sold provisions, and a small counter at the

end, where he sold liquors under license. And as has been ah-eady stated, he

kept no strangers in the £ouse, neither by day nor night, and therefore was free *

from the ordinary oontit^ncies to which taverns are subject, of having>a number -

of persons constantly in different parts of the house, perhaps not always in a con

dition to be cautious as to fire.

The respondents say that the " weight " of evidence is against the verdict.

The appellant submits that the forgoing ^.analysis shews that the weight of tiie

evidence is strongly in favor of the verdict He contends that the question was,

wheflier, under the actual state of facts at Belleville, in this very building, there

had been any increase of risk , and that on that precise point the evidence of the

three intelligent and disinterested men, who spoke from actual knowledge, Mnd

stated the facts as they wer^,^ is sufficient'to-outweigh the speculative opinioifl

of all the Insurance agents ezsuninied, and thr:o3 asmany more, speaking, ip entire

ignorance of the facts.

Bat it is not necessary that it should be aO, to sostain the verdict The qaes-

/
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tion wliother thff^rdiot ehall stand or not, does not depend upon any nice balan- <^pI«
-!^;K^f T "^^. t'»«J«<Jg°.o^tho evidence on both sides, to discover The lTvI^oo.
whether it inay be a pam more weighty on the one side or on the other. The

:'^"'* ^'^
p^suion of the appellant could not be disturbed even by amotion for a new^

hev'tl n'^ '^' evidencWhich went to the jury, in support of they^
I?I „ . T^^^ ""^ '"

-
^'^ '^'" ^"""''"^ ^ «"y 'tether it is suffi-«ent or not- andkio case can b^ found where tl^o opinion of the Court as to themere preponderan^of evidenc, against a verdict, upon a point like that undeJ

consideration, hasWn allowed to disturb it. «

Precisely the same reasoning^applies to the second finding of the jury whichhe respondents sought to have fcversed, namely, that as to the kLkdge ofthe spondents' agent of the .^ango of occupation complained of. The L^Bay w5 think the agent wasjaware of it." Of course th'is c^n only prove to Z
jury, that the risk of fire- was increased. In that event it would become impor-
tant. As to^the evidence upon this, it' is not so direct as upon the other point,but It ,8 such as satisfied the jury, and would probablv satisfy^any one. It isproved that the pemi^s insured were in the sam« street as the respondents'
office, and but a sh6rt distance from it ; that it was on the route from tlat officeto the rai w^y station; that the agent constantly passed that way : th^t it was acorner building, and had Crouch's Hotel painted in lai^e lettors^Ju- hi ^ ron
dW noTrrr

"""* !°' '''''''' ^° ^••^ "'-'^"^ ^la^- ^he agent, it s^m"did not actually receive the cash for the November premium till the day afte

dnwn'"'
^^;° •>« t«'^. «PP«""°f« brother that '.'Crouch's place was burnt

cZWr^t
''"''^\^'\y ^«"'^ t,e void if he did not pay the premium,-which

Campb^^l then did. Its^ms strange that he'should have been aile topronounce

as h tin "u'" *"r
""•* '' '^''^ " '""'""'3^ of " Crouch's place,"as that wh«,h he heW insured

;
if he did not know that there was such a «

tavern "

' A
'

""i." / '*
V

""'^ " ""^"^ ''""' '^''^"Se that he could have passed up and

t'iluH
^*"^*"''^':^'^'^

t- ^-. f-«y-, and have recei^prem'ils
-for insuring a con^icuous-place in that street, without seeing there what evZ

^^^J^'^^^'^^r.'^''''^^''^' '° «-"g tL any bodyZ
fouS th! r "" *" \^ ''°«''«<fe«' «g*-«t tfs own denial of it, the ju^found the preponderance to be against his disclaimer of knowledge; and uZ
and the jurt

''''

"f'"
^'

'^
'^'^^'^-^ ol' opinion betWee"^'tWsCWt

•«"* h« again urges, that in t^ft most unfavorable view that can be takenthere undoubtedly ap^ars of record legal evidence to go to the juiy of theWedge of Chandler; and he contends, that as the jury have deeiJ it uffiol',their finding cannot be disturbed. §,
-"""«""»

1. IJ.
then, there was no increase of risk of fire caused by the change ofocoupationfromavme^r factory to a tavern or saloon, such as was acTulTept

^2..1fthe risk was increased, the respondeat, by their agent were iware of fte^

f

li
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B»t tt« vefdfctVllw jury odnoluaively establishes both these points in tho
^'qX?' Wllants favor; and it has b^en .hewn that the verdict eann.tC dttur^a

^
The other points raised by ihe respondents' motion do not require discussion

notice of the change, ^oheiher the risk was thereby increased or not : and indeedthepres.d.ng judge appeared to favor that view. But a reference to the terms

^
. ^-f»^-

^'^^^ Po%. and to the authorities, will readily dispose o^Z
'

Frlfl'^""*
*"

'^f
'* *^ "/P""""*' ^^^^ that the claim was vested inFranck s assignee, has already been referred to. In fact it is plain, that the r^pondpn s simply cast about in every direction to find means of resisting a claimon a policy for which they were always willing to receive, and had f^r severa™

fhe'^orK-^'
'""""" '^'^^yfi-'^hJ-tedthatLappellanthrn™

'Uhrellff^r1"' """*';« "^" '•' '"^'"S it. that what they calldthe essential fact" of its transfer to him ciJuld be established. Then thevreftised to pay on the ground that they had not been notified of the tranl?^7f

an that the delay which had occurred had been mainly to enable them toeheit such facts as would establish his claim upon the Company and thatThev
, were still using efforts to that end." This wafmore than Le' ^It^ftlthe^re, and a similar time after, even according to Chandler's own stat melhe had become fuHy aware of all the facts. Up to tBe end of June, ZapSIan wa, amused by a feigned consent to arbitrate, (the respondenrnaS

thei^standing Counsel as Jhei. arbitrator in the first^nUn;
that Ue might be informed if any other objection existed to lis claim ^hn't'e

,
two technics ones which had been stated to^ him. and which wr^blul
rut'an^.

^'«P''*;'^-«fJ-Sthbecoming^,haustedhe placed his clZn
rtl^intff ^r- n K r** ''""^ "'^ ^''' *•"«• "^ '"^^ '^^f-- -l^ich they h ddetermmed to fall back upon. Their pretension then was characterised by thesame bad faith, as the other proceedings; for they claimed a f^Se ^- J

Fortunately Ui«.^ppellan£ was able to prove that the occupation as dwellinThad-ong previously o^d with the knowledge and consent of the CompanTand
that ihe pohcy-Auld, therefore, only properly be treated as if it had oHrina!^^suedupona' vin^r factory, kad he failed in this proof, he wouTf ha^ :
stood m B very different positionyWore the jury.

'^

He DOW r^fiilly submito. that the jud^ent of t4e Court below>i^ erro-neous as to the procedure it has sanctioned
;
and erroneous, both in law^inf^u^n its mente; that the verdict of the jury must be sustained; andJ tl ^

'tr .t"
Co«t below, setting it «rideand granting th^ respondente'

'^

motion, must be reversed; and finaUy that the motion of the appeUantfor ju^te-ment jipon the verdict should be granted. ^ ^-
Bejhune, Q. C, for respondent :-The eircamstwices under which the vine-^ faotoiy was eatablished and the precise ohlracfe^ its risk were thuBstat^

r"'~ " II. -I..—.,. .1 .1. .,111
^

111 ,1 ,^— ,i..,.i..i..,- - „ ,— ....I. .—..q
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and

byEdmond Chandler, (the respondents' agent at Belleville) at the trial— --p—
About two years and a half ago, (some time in the fall of 1863), Mr. Franck Jt^oSLoa

told me he was going to establis^a vinegar factory, on the German principle, r^iSS^
andasked me to go to the premises with him to see the preparations he had

'"""»"•«' ^'••

made for the making of vinegar on the German principle. I wont with him and
. ««^ « Prepamticin made for carrying it out, «« a .cr^ «„,a« «cafe. He told met w«8 w,-./^ an\experiment, that he had a man wfe professed to understand it,

and If after that it d.d not appear profitable he was going to abandon the enter!
ptiso. . Jle gave me no intimation that it was a very dangerous experiment. He
to d me, ,t was to be on the German proce^ u>hich I,oas well acquainted with.

thft T T' 7""'^'^ ""''' ""^ '^''' ^™ "'^ '•'"'S°^ preparations going on *

that I then saw that I did not see that it would increase the risk. When Ivent with Iranok to examine the premises, at that time I saw three small vats ^
and some empty barrels. From what J then saw, and from the/«c« that it was -

,but temporary, I said I did not think ft w,s necessary to make any change inh policy, or endorse anything to. that eflFect, but that if anything further was

went i'l."^ •;
' *" "' '* "°'"'°-'

' -«^™"^'tt «P "3 a ehemii ^ Before I
^

went to Belleville quite familiar wth the German process of making vine.
".

gar, having carried it on with Mr. Bi% in Montreal, some years ago. This
process con^sts in mixing alcohol and ^ter, in the proportion often per cent of
alcohol with\water and a very little honey,-this is allowed to percolate through

^ ^

beech shavrnps placed in a vat over 18 feet high, with ^alse top and1x,ttom.
Ihe water Wat the temperature of about 70'. In Summer the water does not -

require heating. As far as I have seen or know, there is no extra risk in the
manufacture of vinegar by that process, and I cannot see by what means it
would increase the risk on the premises."

Mr. Chjindler then explained that before giving his evidence he had examined
the vinegar factories in Montreal of Williamson, Molsoq, and Lefebvre, and
that these establishments were on a much larger" scale than that shown by Franck

Williamson then testified to there b^ing no risk lohatever/rem fire, in manu-
tacturing vmegar as Franck had been doing, and that he never was charged any
extra premium for the insurance of his establishment. •

^Perry proved that Mohan',, Lefebvre'8 <& Fias' factories we insured at the -^
'

office of The Royal, and;that m extra premium teas charged.
Bethune, a fire insurance agent, testified that he had examined Allm', vine-

'

gar factory, and that he saw nothing there to justify the charge of an extra pre- -

mium. " *^

Forbes (agent of the Queen Insurance Company), proved that he insured the
Molson 8 factory and ih^t no extra premium was chai^^d. ,

Davidson (agent of the Phoenix Insurance Company) stated that he knew of
no special risk in the manufacture of vin^ar. v - '^^

Spier (the inspector of therespondent) stated^ that he had inspected Lefebvre's,
JUohon 8 md Waiiam8on'8 factories, and failed to discover anything hazardous i-Jt
About them. W-

And all the respondent'slwtnesseB^o gave evidence on this aubjeot testified

X
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OnpteU that they knew of no instance whiero a vinegar factory bad been charged attra,

^^iJSSJS'
*" **"** *''*^ °®'®' ^"^^^ **' ''"®''

<'*''"'J' «'"°'* ^''"'^ofy ^»ng burnt /rem any
ravand ijfi) mherent cause.
l>HimnooCo. Qn the part of the Appellant, Franck testified, that ho considered a vinegar

factory such aa ho had, more risky.than a tavern, but in re-crosa examination, he
defined the risk to be the making of sffavings on the premises, which he caUed a

;
" carpenter's m^" and the using of strata, and the kqaping of men about night
and day on the premises, and keeping up a heavy fire night and day.

'

,Now, as to the shavings, they were hard wood ones (ftcecA),—and he himself
testified that the making of shavings only took place '^ once in six riionths,'^ and
that immediately when the shavings are|made they are put into the vats, loater

poured over than,, and they are comp/c<t/y saturated. As, to the Uraxo, he
(explained that the heads, are put into the vats and the rest thrown away. Then
^^^ the men be^g about night and Jay,—their presence "was plainly a security
against fire, and not a cause of risk of fire. And the heavy fire he referred to
was (according to his own evidence) 70 to 80 degrees, or not more than 'ordi-
nary house heat. And this heat he himself explained was generated in a stove
of the character used in an ordinary dwelling house. He also declared that he
had been an insurance agent and admitted that he never knew of any extra risk
for vinegar factories.

The appellant's next Witness, Ockerman, gave it as his opinion the vin^ar
factory was more hazardous than the tavern, but he was obliged to admit th^
wheii he saw the factory in'questido he did not even see shavings about, anil
that he knew nothing about how vinegar is made.

'

^ /'Another witnegs, GilleSpie, testified -to seeing straw, chips, shavings and a
number of casks and vats ; and he and the laSt witness and Franck tefer to vitriol
being aljo on the premises, enclosed in a glass Demijohn, and Chandler also,

admitted that he also occasionally sold "vitriol to the man wto attended to the
factory for Fj-anck. From this it was afgued by the appellant in the Court
below, t|iat the risk of^re was very hazardous, owing to the presence of vitriol
on tljp premises. But it is* to be noted, that the vitriol was in a glass jar, and
that moreover vitriol will not ignite (as sworn to by Chandler, who is a pro-
fessed ctemist) unless it comes in contact with some resinous substance, such as
oil or hemp ; no such substance being used on the premises.

On the question of risk from the vinegar factory, therefore^ it was abundantly
established that it was not greater than that of a dwelling house.
Then as to the question of risk from a tavern, the respondent proved beyond

• all doubt, that it was one of the worst descriptions of risk, and that the &otra
premium charged by all insurance companies, for that description of risk, was
7s, 6d. to IO94

It was contended at the trial that the particular d^ription of tavern in use
on the premises was not hazardous, because the house was not also occupied as a
.house of entertainment, such as an inn or boarding house. But, dearly, the-
risk from a tavern is not traceable to the occupancy of the house as one of enter-
tainmentj but to the fact, that spirituous liquors are retailed and drankln'the

^
establishment; entailing as a natural consequence intoxication, more or lesft

\M-
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aggravated, on the part of those who keep the jilaoe, by the time they retireto
Bleep. And as illustrative of the risk, one may fuirly point to the result which *" m?*
actually occurred in the present instance. So long as the premises were occupied ^nndiUSS?

, as a dwelling or even as u vinegar factory, no firo occurs, hut after the place has TiISSiSw^dK.
been*^ used as a tavern, it is totally destroyed by a fire which originated in the
portion of the promises occupied at a tavern, ."*

The jury found that the firo had originated in the portion of the p^-emisos
occupied as a 'tavern,—that they had been so occupied continuously from the
4th of January, 1864, to the date of the fire,—that there was " no evidence of
the Company's having been noiified of its "being occupied as. a tavern, but'
(they added)^ we think the agent was aware of it,"—and thoy also found that the
risk of firo m the factory wil? as great as it was in the tavern, And on the
question of afetual damage to the building thoy found it to be $3187. \

The 'respondents moved Afterwards in term, that judgment should not be.pro- .

nounced on the verdict or findings of the jury in favor of the appellant, and ^n
the contrary that notwithstanding such verdict and findings, judgment should be

"

entered up and recorded in favor of the respondents, and the action of the appel-'
lant dismissed with costs.

The appellant at fhe same timie moved,—" that thejudgment of this H(^orable
Court, upon the verdict and findings of the jury impannelled to try the iabues in
this cause raised, be rendered and pronounced in favor of the said plai^iff, in
conformity with the conclusions of his declaration, with costs." ' I

*

Had the Court felt disposed to grant the appellant's motion, the judgment "
f

^ould have ]l)een obviously, not for £875 as claimed by the declaration, bjat for.
two-thirds of the $3187, foupd by the jury to be the total value of the^Wmises
destroyed, that is for $2124.67, and interest from service of process ami costs;
the insurable interest covered by tho policy being limited to tui^thitdiaot the
value of the property. " .

The ^udgraent/.of the 'Court below, however, was rendered in favor of the res-
pondents, whose motion was granted, arid the appellant's action consequently
dismissed with costs. .

That judgment, and reasoning in support thereof, as reported at pages 71, 72
73, and'74, of the eleventh volume of the Lower Canada Jurist, are, it is respect
ftiUy submitted, consonant with law and justice, and ought to be confirmed by
thia^Court. ' '

,
"

'

1.—The finding of the jury, that the risk of the vinegar factory was as great

.
as that of the tavern,- was manifestly against the weight of evidence, as the
respondents have already clearly demonstrated.

So also was the finding (if such a sfatement can be caUed a finding), that they
thought the agerit ofthe respondents ioa* aware, that the premises wer^ occupied
as a tavern. On this point the agent Chandler positivdy swears, that when he
renewed the insurance in Novembe/ 1864, he was ttnder the ifjipression that the
premises were occupied as dwellinis, and that it was notlikft afto' theJire that
DB^rst heard of the premises being occupied as a tavern. .

-: The only question for oonsideriion, 48 regards this first point, is, whether or
not the Cggrt could ' " '

•-
• -

-

I

I
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,

Iflgally Hflti /aaide thew fiading8r^a»-beiBg"WirtfMy-t<rtiie^
weigbt of evidence.
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t-
OmplwU The first reported oaso is that of Foifguson, appoHant, and (}ilu)iour, respon-

XtwIiTerbooi ^^^^> !•*• ^- C Jurist, pp. .131 and seq. The action was for verbal slander, nhd

nrawMl'ute ^^ ju'y b"<i found thuttho words coniplnined of had been iipokon muliriovgli/.

**• Tbo verdict had been sot aside, on motion of the defendant, and the action

dismissed. The appellant contended, that the evidence was enough to bo.so a

legal verdict upon, and that suppoHing the verdict to have been rendered without,

sufficient evidence, the Court below could do no more than grant the rcsmudint

a new trial" The appeal, however, was dismissed, and the judgiuout of the

Court below confirmed. '
'

», .

. Another oa^e la point is that of Higginson vs. Lyman, 4 L. C. Jurist^pp. .329

'and Keq:, w^ore the Court hold, that " The Superior Court has the power of appre-

ciating for itself the evidence adduced before the jury, and if the verdict be j>ot

sustained by the evidence, will set it aside upon d motion to that effect, and

'render such judgment as shall be justified by the record." In th'e case referred

to, th,0*learned counsel of the defendant (vtjio is the appellant'^ counsel in the

prepfint appeal) contended, that, the jurisprudence of the Courts, as settled in the

• yarioua oases cited by him (pages 345 and 34@ of the' report), establish that the

Superior. Court, both at Quebec and Montreal, and the Court of Queen's Bench,

had set aside verdicts ofjuries and entered' up judgment, notwithstanding such
*" verdicts, and this " sometimes upon an appreciation of the evidence %lono." And

the honorable judge who pronounced the judgment of the Court stated (pages

347 and 348 of the "report) " I am clearly of opinion, that^oder our system of

jury trials the motion for judgment non oh»tante viredicto, for the reason that no

evidence or no sufficient evi'dcno6 lias b^en adlduced/in support of the verdict, is

a proceeding sanctioned by the practice of the Coarts." *

Another prominent ease is that of Tilstone et^l.,'^ appellants, and G-ibb ct al., •

respondents—4 L. C. Jtir. pp. 361 and «ey.—4n that case the jury had found

that the appellants had not paid the amount for which they had been sued. The
Superior Court at Quebec refused to"meddle itlrt^e finding of. the jury, on the

ground,—" que les Juris ont par leur dit verdict rapporti et prononcir svr la

' question de fait h eux sdumise." Yet in appeal, that judgment was reverse*^,

and the action of the respondents dismissed with costs.

Again, in the case Grant, appellant, and the .^tna Insurance Company, res-

pondent'! 5 L. C. Jur., pp. 285. an4 seq., the jury^had found, that the appellant

had not made a cei;tain representation and that such representation was. not ma-

terial, even if it had been made. The respondent moved for judgment in his

favor, non obstante veredicto. The Superior Court; presided over by, the Hon.

Mr. Justice Badgley, granted the respoitdent's motion and dismissed the appel-

la'nt'a) action. In appeal^the appellant's counsel contended (amongstother things)

that e^uch a mdMon could not b& granted, in' the face of the verdict of the jury

on the) question of fact. The learned counsel argued also, that in the' case of

Ferguson & Gilmour the Court had rightly pronounced, even against the findings
,

, of the jury, because the plaintiff had also moved for judgment on the verdict,

but that in this partiqalar case the appellant had never moved.a/ter the verdict.

'

. .The Court of Appeal confirmed the jqigipent of the Superior Court, and thg^

Hqn. Mr. Justice Aylwin observeiiJ, in ^doing so, (p^ 301 of the report,)—'

.^
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*nd

Tho Uviurpool

<' That tho verdict was bad ttero can bo no douljt. I now oomo to tho mode of
getting rid of it. Tho respondent simultaneously raado three motions to effeet
his purpose and the Court gave him judgment, non ohatnutc oercdicto. This is 'ind^oiain
at Variance With ther practice in England, whore but one motion would be rceTiv- lu'urJS^-cS!
able, and where it is not competent for a defendant to uiovo for judgment >(<y4^

'^
obstante veredicto. With u$ theworfc of proceed! iigM.loptcd by the reppondont
Aaji been go long sanctioned by the^ Court below, that it would be dfimerous to

*

change it, even supposing it to bo wronE'" And, in referring to the case of
-

Casey & Goldsmid, he said, (page 302 if the report),?^" fliuco that case our
Courts iavo continmlli/ given ^ydgmont upon the. recor/t'ria it stood; and hivf
never sent a case to 6e tried over again by a jury. " iris-to be noted, that tho
objection started by tho (Appellant's Counsel in the onsc cited does not apply to

~the present one, as here the plaintiff moved for judgment on the verdict. ^
Tho case last cited vas reversed in tho Privy Council^ but "on a point wholly

unconnected with ,»tho one under discussion, with reference to which," their
Lordships said,—" the practice in jury trials in Lower CaT^ada differs in many

.
and important respects from tlwt which prevails in this country. Their Lordships
are always indisposed to interfere with the judgment of a Colonial Court, on a
question of its form and practice.

" '/

2.—Even on the findings of the jury, such as they were, tho 'Court beloi, in
'

view of all the facts and circumstances of tho case, and dealing, as it had to do
with the whole case, could not but sjjj^ge as it did. '

At this stage of th^ discussion, tho respondent would respectfully refer the
Court to the following authorities :

—

. POTHIER, Assurance, Nos. 196, 199., ^•-

V

,

'

'
"

' " V
Ejierigon par Bo0lay-Paty, vol. 1, ppl 16, 18, 19; - ."

BouDousQuiE, ^Mwrante, Nos. 109, 115, 117, 118, 119.
'

Grun ET JouAT, ^«««rancc,—Nos. 203, 210, 216.
|

. -QuENACLT, ^««Mr«jjc<;.—Nos. 174, 176,'^73. / -
•

Alauzet, ^MMranrie, 2 vol., No.'493,— also. No. 494. ^
•',

Boclay-Paty, Dfoit Gommercial, yol. 2, T)ages 87, 88.

*

LoCRE, Corferfc Commerce, 2nd vol. p. 457, No. 11. •
;

Carter vs. Boehm, Smith's Leading Cases, page 270 Eng. ed., and^^eO Amer. '

ed., and p. 274 Eng., 463 Amer. ed.
'"'

,

• Ellis, pages 30, 31, Eng. ed.-, 87,*88, 89, 90, Amer. ed., page 12, Eng. ed.,

and pages 47 ahd 48 Amer. ed. j and pages 39 and 4a Eng. ed., and 99 and
100 Amer. ed.

•

1
- *

AN«i:LL, p.235§175. ^
/, . >

1 vol. Phillips on Ins., Nos. 524, 525, 531, 532, and 534 ; also in the notes to
the American edition of EUis oa Insurance, pag®^ 84^85, and 86 ; and Hammond
on Ins., page 66. , . '? .

The contract here wHb an undertaking to insure a dwelling home, subject to ,

the distinct agreement that should any changis of occupation occur which would
entitle the respondents to charge a higher premum, notice of such change should

^ ffl^gP to the respondents in writing,—the approval by respondents endorsed
-OT-tire^Hoy,—anr the extra premium ;jaitf to respondents,—otherwiae, the
policy to be nuZ2 and voiii. ', , . J
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Whether thovinogar factory wob or was not in reality as haeardous a riakj^B
tho tavern c^jfo,t in any degree legally affeet the (jueHtion at iuuo hero..

Tlic rcHponilontB according to the conditions of tho policy were to bo sole jiulgo
' of the propriety of accopUng or rfjocting the risk, and of fixing tho rate of pro-

luiuiu in base of acceptance.

Tho tavern #a8 clearly a greater risk than tho dwelling house, and one for
which an extra premium of Ts. Cd. to 10s. would undoubtedly have been charged,
had it been accepted, and although tho respondents, in tho exercise of a discre-
tion, of the soundness of which the respondents were the solo judge, thought fit to
accept tho risk of tho vinegar factory, without extra premium, yet tho respondents
indubitably not only never agreed to insure the property in question as a tavern,
b\it were wholly ignorant, until after tho fire, that the promises had ever been
applied to any such use.

> ,

Applying then tho rule of law as set forth itt the authorities cited, the insu-
rance was clearly at an -end, long previous to the actual destruction of the
property consumed. And the respondents, therefore, confidently claim the
confirmation in all respects of the judgment appealed from.
Tho following was the judgment, in appeal :^
"The Court * * * Considering that the said api^eHant hath established the

material allegations in his declaration and pleadings in this Ctfusefyled contained,
and that the said allegations are sufficient in law to sustain his pretensions in this
cause

;
Considering that th^ said jury empannelled to ti^y t|Jie issues of faot in this

cause did, upon the several artieulations offact submitted for their verdict thereon,
find th^ insurance against fire was eficcted with the respondents by the said
John C. Franok upon the building in tho declaration mentioned as stated therein,
for which the policy fyled in this cause was issued to him by the said^respondentsi
and thatnhe said buUdinp wap afterwards totally destroyed by fire, aa alleged by
the said appellant, whilst the same or a part thereof was occupied as a tavenr;>
considering that the said jury did alio find that the occupation of the said buUd-
ing had been changed from that represented in the said policy at the execuUon
and issue thereof, to the occupation of a vinegar factory, without objection by
the resiMjrtdents, who would not therefore endorse the said change upon the said
policy in conformity with the conditions in that respect bf the said policy, by
reason that the said change did not increase the insurance risk upon the said
building, and further that the said risk was not increased upon the said buUding
by its subsequent change" of occupation from a vinegar factory to that of a tavern
duripg which latter Occupation the said building was totidly destroyed by fire;
Considering that by the said finding the insurable value of the said building at
the destruction thereof was e3,187, and the said John C. Franck had not divested
himself of his insurable interest in the said building, but had only conveyed an
interest therein to the said appellant as collateral security to the said appellant
to cover and protect the indebtedness of the said John G. Franck to the said
appellant until the payment thereof; Considering th&t the sud John C. Franok
did, in fconformity with his agreement with the appellant to that effect at the
time of the execution of the said conveyance subsegnentlv and before theinsMt.,.
Uou oltfilFMUon, duly assign the said policy to thesaid appeUant by an endorse-
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mont thorcon iu requirod by tho 1|li(} potloy, but notioo of the>oTd aasigntnont jCtnipiMtl

was not givon to tho rcBpon(lont8:,an^l after tho dofttructio^t by firo of tho said
^,,„ u°srpooi

building ; Conaidoring that tho tm^ verdiot and tho foots t^elTein found wore ia **<*
{;'„'S um

favour of tho said appollant and witJUii thospeoial provino^ofthe jury thuroon, luaunnoeCo.

and Buffioient in law to suppoij^ the pirotonsions of tho ai^pollant; Considtiring

that the said respondonts did not tuovo tho Court bcbw, ^ wit, tbo Miid Supo- •

rior Court, to grant a new< triA upom tho said vordict and findingii'ln the facta .

found by tho said jury, and .that the said Superior Court oould not in 1^, upon

*the applioation of tho responidiint» therefor, outer up a judgment in their favour)

notwithstanding tho verdict and findings aforesaid in favour of tho appollant

and against them, the said respondents
;
^nsidoring, therefore, thyt the said judg- -

ment df the Superior Court rendered in this cause at Qilontreal on tho 28lh of «

February, 1867, was illegal and contrary to law and fact, doth reverse and net

aside t^e sii^judgment, and ^roce^ding to render such judgment as tho Cou^ '

below ought tUvnave rendered ; Considering that no increaeo of risk was incurred

'

in, the occitpationfof the said building as a tavern from its previous ^ocoupatioh

as a vinegar factory, as found by thejury aforesaid, and considering, etc., doth, for

tho oonsideratiodti heroinbefoi^e mentioned, adjudge and condemn the respon-

dents to pay to the said appellant *** with cosls, m well of the Superior Court

^as of this Court"

Judgment of S. C. reversed.

lion. J. J. C, Abbott, 0. C, for Appellant. ^v"

Strachan Bethune, QJC, for Bespondents.

(8.B.) /

V / ^
- •*/

' / MONTREAL, 9th SEPTEMBER, 1869. «

^^

No. 47.

Vof-am D^VAL, C. J., Cabon, J., Drummond, J., BaMlet. J.

iT. / ^OHN HUBERT MAOKAY,

^ (Defendant in Court belov,)^-

/
AND

AI.ANSON COOK,

;/

Appbllant

(PlaintiffJn Court below,)

Rhbpokdemt.

Held .-^llonflriniDg the Jadgmont of tlie Court of BoTiew, Judge OamiMOND <{<Men/ien<e, Judge t

Bavoixy (lubilante, \ » .
'

^ iBt—Tbat ft petitory aotlon^ay be. institoted pending proceedings (by defendant) in k
/ pocigeuory action. '' "*

. i

/ "i .

"", H'"
Snd.—That the Circuit Coort ha^noJurisdiction over poBsesaory actions.

The respondeat on the 9th December, 1863, instituted before the SupAior

/Court, Ottawa, a petitory action to obtain a certain lot of }and. The
appellant by his first plea, exception temporaire en droit, urged that on the 2Qt1

July, 1863, be instituted against the respondent, an action en complainte before

''il'

• ml

If 1
I 'I

ft

T^—ir^

i^-t^

the Circuit Court at Papineauville, in respect and with reference to the same

f
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lot of land mention^ in plaintirii dooUrttion. That «t tho time of the initi.
tution of tho ri.HiK)iulcnt'HiH)tU«ry aotioiithoHnid appollant'ii action,™ amphUnU
wa« Htill iKinding and undeteminod boforo tho auid Circuit Court, 'and thorofoi-o

"that tho «aid petitory action wa4 promaturo and could not bo inntitutcd by the
rowpondent «o long ax the Raid action en eompl^iinU wait undecided and cot.
clwdod for tho disiuimal of tho plaintira action.

"

By judgment of tho Superior Court at Aylmer, tho 17th December, 18flC, ii
wan declared

:
' The court hoving hoard tho partioH by their roHpective counnW

on the merits, examined tl»o procoedingH «„d proof of record, and having /
deliberated thereon: Conaidering that the H«id defendant ha. cHtnblibhed by/

^^

evidence the material allegations of tho fir^t oxooptiou by him pleaded, to wit/

^^

that the mtioH pititoire, in/ this cause, hua been instituted during tho pondon<jV

^^

ot an action m romplainte between tlie said parUes for the recovery of 0ie ^
said property; and conaidering that by law the said action pititoir, onOaot
ho maintained, it is considered and «.ljudgc<l that the said action pktitoir'c of
the fmid plaintiff be, and the same is l^rcby dismissed with costs.
The Court of lleview at Montreal, tho 28th October, 1867, (Judues

Mondelet,Berthelot and Monk,) gave judgment as follows:
^ "^ ' \

.^
" The Court now here sitting as a Court of Review, having heard the par-

^

ties by thoir respective counsel, upon tho judgment rendered in the Superior

^^

Court in the District of Ottawa, on the 17th day of December, 1866, having
oxamincd the record and proceedings Jiad in this cause, 'and maturely dbliber-

^

atedj Considering that the plaintiff could not, in law, be debarred from insti-
tutmg and prosecuting the present action pititoirc, because he had been pre-
viously sued by the defendant au Po,»e,»oire. in the Circuit Court, which
action .s alkged to be still pending, relative to the land-'in q^tion, and that
the Cour bobw has made a wrong application of the maxim " qu'on ne peut
cumulcr le Pititolre avec le Poumoire :"

.

"Considering therefore, that in the judgment'appealed from, to wit: the said
'judgment of the 17th 4ay of December, 1860, there is error, this Court doth
reverse, annu and set aside the said judgment, and prooeedinrto render tho'judgment which .the Court belo,. should have rendered, it is ordered and
adjudged that thc£xception Pircmptoire tempor^ire en droit, be and tho same

'

.IS dismissed with costs and that the said parties do proceed in the said

;

canso before the said Superior Court, as they may advise, with costs of the
present judgment m Review against tho said Defendant."
In appeal L. Bilanffer, and J. N. A. McKay, for appellant •

.

Cost dece dernier jugementdont est appel,ledit appelant prdtendant que le
dit dernier jugement est ^rrond, illdgal, injuste et contraiVeA la preuve faite pftr •

1 appelant, tant au moyea des pidces par lui produitcs 4 I'appui de la dito
*

premiere exception, qu'au moyen des admissions comprises dans la r^Donse *
sp^oiale de I'lntimd 4 la dite premiere exception.

^
Maintenant le dit appelant soumet quo le dit jugoment rendu par la dite Cour

Supdnoure sidgeant commc Cour de Revision, ik Montrdal, doit etre infirmd pour
plusieursHisons, etentreautrespourlessuivantes:/ ^
A
^ ^°'l°^"^^^^*^^''°'^"j'^"°°^tirrd^^^^ UM,>j>te ettontraire
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^

26 PanMqttt le dit Jugomont ainii ijendu fwr la Jito Cour du R^vUion tUhiniUt

I'exooptlon tomporalro m dwit du dit Bppolant, tandin qu'll nurait dQ oontiruHir

lu dit juKemoiit do la dito Cour Buprfriouro tl6fi;mnt dana ot pour le diatriot

d 't^utuouaiH, ot purtdrit iimiiitunir la dito KiooptionNt roHvoyor b dito action

potitoiro du dit AlaiiHon Cook, nvoo d<(pona.

3o Puroo quo la dito Jour du Udviaion u failuuo fuuHM applioutipn du la loi

I'll d<<cidiint jmr Hon dit j'ugomont quo lo dit Alanson 0<x>k avuit driit oh loi do
jiouniulvro lu dito notion jx^titoiro on cotto cnumj oontro lo dit uppcli<n,ti; poiidant

I'iiiMtunoo Bur I'aotion jwiwoiisoiro o^ oouiplaipto uicntionn<5o dunu in |iito Exoop-
tion toniiM)ruiro on droit. f«<v. • /

4o Parco quo lo dit juKomont do la dito ^our d« Kdvision a 6ti^\ romlu con-
truircmont li la loi. ,

' /V:.

5o. Purcoquo le dit jugemont do la Cour do UdviaioB 08t\coi|rairo & lu

preuve faite «ur ot H I'appui do la dito Kxeoption toiniwrairo. * "*

f{
Co Puroo «iuo lo dit jugcuieut do lu Cour do IWviHion du 28 OcU^ro, 18C7,

au llou d'infirmor lo dit jugoniont do la dito Cour Sup«<rieuro Bi6gmit dana ct

IHjur lo diatriot d'Outaouais ot do di'boutor In dit« Eiouption toniporairo on droit
do I'appolant, nuruit dft oonfirmor le dit jugoment do la dito Cour Sup<5riouro
fiiogount danii ot pour lo diHtriet d'fiutuounis, ot nmititonir la dito Exception
teinporujro on droit do I'appolant, « purtunt ddboutor. la-dito action du dit
Intiui<5. '

»

Le p<3titoire no pout iStro pourauivi pendant I'inHtnnoo au posacsBoiro ct mPuio
want quo lo8 ohosos ne solcnt rdtabliai dans lo m^o dtat et avant que lo jugc-
uiont nu possossoiro n'ait 6t6 exdcutd. > l

Poullaifl du Pore, to1v^iCM6, No. 13 and* 14, p. 70.1 and 704, No. 25 and 26.
Plgeau.J. 1. p. 170ftndrn.aiJ*jQmoJf, p. 113. "

DictionnolrodeFerrl^re, T.2>s^erbi)P«iitoIre, p*428.
' *

Ouyot, R<p. T. 13, VerboPf^tlioiro, p. 117and 118.
•* ' V

* Pothier, Proc. Clrile, p. 100. '^ \^

<l Berpillon, 8urrOrdonn«DC« de 1667, pv282. ^

OarriS, sur la proc. cifile, vol. 1, Editron>l|y<.|p. 105, No,. 130, and Ml
Raraut, Proc. Civile, p. Tl and 72.

llioche, Diet, de procddure civile T. 1, p. 2af5,^87, 388 and 389.
Sirey, Code de ProciSdure Civile (Codea ^nnotia) p. 47, Art. 37, Note 27.
Aulunier, Traits del actions poBseagoireg./p. 303 et Siiivanti, Nos. 266,' 26761 270

'

Code de Proc. Civile Cttnadien, Art 946/
L'ActloD poBseasoIre pent Aire intent6e devanl la Cour de Circuit.
Statuts KefonduB du Baa Canada, Ohap/. 79, Sect. 2 et chap, 78, Sec. 2.

John A. Perkins, Jr., foi: ftcspondent.—The respondent rospoot^ully sub-
nuts that the Circuit Court has no jurisdiction to try actions en complainte, that
power being vested go^yin the Superior Courts, wide Consolidated Statutes
L,C<, page 664

:

"
'The Circui* Court shall have cognlzanoe of and shall hear

and detejppineall d^il suits or actions wherein the sum of money or the value of
the thing demanded, does nat exceed 1200, and wherein no writ otcapkaM
rc^ondendum bmed out." -^ # "^
Same Statutes, pages 667, ,668 : The Superior Court shall take oognizanoe of

all suits or actions, which are not cdgnizable in the Circuit Court.
The Suix^rior Court, hanM j,mit-mL

Murkaf

. C'uuk.

M

powgr and jnriBiiint.ihn fti^<^ jg t»m^ hoar

%

>

\

/
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MtfW, irbMll

. _3^

»nd dotunuino «ll pUinta, raiUi and demandt of what mUra -«,,„, »„,,„
niiubt hat^o bovn h^urd and dotoriiiinod in th« CourU of prirato JuatiM, np\
itH«n<laiit or Huporior Council uii.Ior tho Oovornniont of tlie Proviiiooii, prior lb
tin. year I7ftj), touohinK """kJ'*", riiiadiea and aotiona of a civil nature, and which
arc notapooially provided for by the luwa and ordinancoN of Lower Canada
mnlo dinoo ilieMiid your 1759.

'

,

'

Kdita ct ordonimncoii lloynux, vol. I, Cap. 38, Edita d« or<ktUon da ooMcil
. 8up<«rii)ur do Qu<iboo, 1«(1:J.

" Avdna en outr<i au dit coiiikil aouvorain donn<! et attribu<f, donnona ot attri-
buona lo puvoir do oonnnltro do toutoa oauxoa oivilea et oriininolloa pour juger
nouvorninooiont ct en dernier reaaort aelon lea loia ot ordoqnancoa d« notro
roynunio."

Snnio vol. pogo OtT, Edit pour I'<5tabliasemont du 8i<<go do la Prdvotd do
Qudbcc lfl«7, -

" A coa'oauMR ot outrca bonnoH conBid<5rotionH ik ce noua mouvant do I'avia de ^

notro conaoil ot do notro oortnino scionoo, ploino puiaaanoo otautorit^ roynlo noua
avona par co notfo prdHont <<dit porp<5tuol ot irrdvooablo retabli et on Untquo
besoin cnJe ot institud do nouvonu, rotal>liflHon« on<ons ot inHtitunna lo Hi<<go do
la prdvotd et juatico ordinniro \ QuL^bco, pour ooonaitro on proroiire iostanao do
toutca matidroB tant oiviloa (juo oritninolloa.

Same vol., page 152.

" 8i aucun est trouble^ en la poHscsHion ot jouiaganoo d'un hdritaf^ ou droit
" r^ol ou universcl do moublos qu'il posaddait publiquoment aana violoncgpA^n
" autre titro quo do fcrmier on poHsosaour prooairo 11 pout dana l'ann<Je du trotfblo,

'

" formor complainte on oos do Huisino ot de nouvollotd oontro oolut qui lui a fait
". Icktrouble." •

From tho above quotations it will bo soon that actions en complainte previous
to tho year 17B9 were instituted before tho Courts from which our Superior
Court derives its jurisdiction, and therefore it is the only Court, by virtue of tho

.
authority given to it by Statute, which has the power to try aotiona «i
complainte. I

Tho lyspondont alsj^dbniits, that tho appellant Mwks to recover before the
Court by his action c» cmphiinte a property which excoeda much in value the
sum of $200, which at ojbco shows tho Circuit Court to have no juri^iotion in
thetsnuse, ^__ ___J At-i

The respondent also submits that the Ijistitotion by the appdllant of bu action
^complainte before ;i tribunal of incompetent jurisdiction could not have the
effect of debarring hinrff his right of instituting his said petitory action as .

ho did.
I

Finally the respondent avers that the appellant hath totally failed in proving
any of thel exceptions fyled by him in this cause, and particularly with respect
to the oneW prescription tho re^ndent saith that if the prescription of tea
yehrs cntrc\pr6ient« is the one sought to be invoked, the appellant omitted to

prove the prW^ce of the parties during the above period of timej- if on thje

.contrary the /prescription of twenty ytara is the one invoked the teapoodent
avers that at( the time of the institntiwi of th« tW^nt "«*'»« *h« HmA ^X\^yf^

for SttoE • pijeBoription hti^ not elapsed. ^

•^-
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Tho ratpundunt never had poMowtion of tho proiwrty in i|UMUon, which hua

boen hold hy Umj apiwllunt for upwwdH of 18 or 20 joam, and upon th« luorita

thorufuro tho action iihduid Ihi diNuiiMMjd. *

OftirMMOMi), J., diiaontinK. I uudt^ratund that my culloaKUoa ((ithk that tho

Circuit Court baa no Juriadiction over poaaemory aotiona. I am of a different

opinion and hold that tho Circuit Court hna Juriadiction, and tlu!ruforo it ia

plain to my mind that tho plaintiff could not hriug hia fiotitory action hofor*

tho powk-aaory action had boon diipoacd of.
^

/ .

PEft CiiuiAM.—Tho OMtiro cdHo woa aubmittcd in the' argument aithougljtho

K)lo ground of oppuAl ia tho exception of the oumul of tho poaauiaoiro
| and

piStitoifo. Upon that point tho exception ia unfounded bcoauM) the Ciirouit

Court haa no juriadiction in auoh ooaa. - I

Judge Badglcy waa not bo aatiafled as the Chief Justice and Judge Caron/upon
tho alleged want of juriadiction in tho Circuit Court, but being unwill^ig to

allow hia doubt to delay tho judgment any longer ho would not therefore <|iBm)nt

from his ooUeoguoa, tho Chief Justice and Juatiee Caron.

, \ Judgment confirmc|^

HoiH iMt\ Juatioo DrcmmondI </tW«/ienff, Hon. Mr. Juatiee BAboLEY,
dubiltinU. \

'

f ,

Jiihngef d», Dctmyvn, for appellant, ^
' ^

.Uhn IMUlf- tfc J. A. J'lfkinajr^ fdr r^pondent.

(J. A. P. ir.)

Uackay
•4
Cook.

I--'.

Corat

f:M Hi-"'

COUR SUPERIEURE. .

EN acvmoK.

MONTREAL, 30 OCTOBRE, 1869.

MONDELET, J., BbVTRELOT, J., MaCKAY, J.

Landrjf v$, Wgncnuh, ft al,

jDOBi-Qu'un brof d« prohibition «dr«M4 k un« Corporation, dolt i'fttrw i ollo<m«me an md uoai
Corporatlf ot noii fu aux oUloiem pubiiea la oomiraiant bI i ohaoun d'eux.

/

Le 12 Aoftt 1867, le rcqu<Srant obUnt un writ do probibiiion /adressd " aux
membros" oo nomino "du ot fornmnt le Conseil Munioipi^l du Comt^
d'Yamaaka, dans le district de Riofaeliou."

^
/

Les r<Spondant8 i ca bref a'y objcctirent par uno exception bt pnStendirent
que la requCto libelldo ot le Bref de Prohibition sont mal dirig4g,/mal adrosaia et

oqt 6t6 mal signifitJa, et oonsdquomment, illdgaux et nula. Lea mjbmbrcs du Con-
seil dtf Comt^ d'Yamaaka n'y sont pas mfime poursuivi^ jib leur quality offioielle

ni corporative.
|

"f'*" ' '

/

En suppoaant quo leTreqwSrant aorait|eu droit ft Texeroice d'on recours par
Bref do Prerogative, il serait encore mal fond^ et son Brefetaa requfite Ubellde
devraient ^alement dtre mis de o6t^. .»'

-

O'eat A la CorporaUon du C6mtd d'YamMltii gn'il

JI
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Landry
Vi.

Mlgneault.

•s

^^Lo jugoment rendu par la Cour Inftrieuw A Sorol, Loranger. J, est oomme

r ,W , T? "T' r """" '"""'*""* «° ^^'^""^ ^^PP«''«°*« Pi^ 'equate
oatro I ho.„«log|.t|o„ dcs listes dMleoteurs po«r la paroisse de St. David, men-
.u,„K.oetHa rjJq^Oto libollde, c^e. comore membres diz Conseil Municipal du

^2 '/i '!°T, '
.
-"' '' *'"""'^ ^''"'' '^»°'« '«« ^^ ddfendeurs ont <Std.

.. ..y.^s .tnnt les «coIh qu. peuvenl Ctro enipMeB, pour obtenir le btfn,Sfioe du dit

fouJ'!. f°*:'/;«5''f«»d'''',"'
'^ y ^'^^nd'-e, Pt q^e I'exception 4 la forme est mal(omue, i rejeti5 et rejotto la ditc exctptiftp aveo d^pens.

Maokay, J. ^Migneault and others are prosecuting rights of importance-J i« important that the eloetoral lists bo, accurately made up. This is an aff^r

ItrrTp'"''^ ^^u""
«*>°»"«°» niunieipalities law. The. Consolidated

btntutes of Canada, ch. 6, it is true, refers us to the Municipalities Act for the
|noeeeJ.ng8 to be upon appeals. Appeals in Lower Canada under ch. 6 of
Unsohdated Statutes of Canada are to he in like manner and form as on appeal*.
from assessment rolls under Municipal Act of Lower Canada. The respondents
(he Pnvate parties) are aggrieved^^they say ; and they appeal to the Corporation

?
;' ;

^«""ty. They may, or may not, have a right to succeed on their appeal

:

but they d.d xn form, appeal. Then,a writ of prohibition is taken, and it oTht^e addressed to the Corporation of the County; which was the body thatw^s taking up, by the Municipal Council of the County, the appeal. The writ
•staidtdbewell addressed to those whoso dames are stated, as these are thepmons acting-; but there is nothing to show them acting. As to action, or
activity, I see none, as yet, other than by the Corporation of the County
acting, as the law^says, it shdl act, and represented as the law says it shall be.The affidavit of Landry shows a Corporation about to sit upon the appeal;and Be says that this Corporation, about to sit, has nojurisdiction. If»he Corpo'
ration could bd seen to bo inactive^ hut persons, (individuals,) active and
assuming jurisfction, these would be properly addressed as by this writ of
prohibition.

^

An address like the one that has been here is, in the circumstances
ot the case, improper, and leads to embarrassments. In this very case the
persons summoned sever in pleading. Each one of them might have pleaded
separately and treated more confusion. Two of them do not plead at all The
only plea fyled is an Exception d laforme, and it bas been dismissed The
tourt here thinks that it ought to have been maintained. Supposing all true
that Landry says, he had a plain, easy, remedy. He had just to go against the
proper Corporation, in other words, the body that had taken up the appeal We
canpot agree with the judgment appealed from, particularly when we read
Uie decisions in the firsfLower Canada Jurist, page 289, Attorney-General V8
Yule et al.; and Corporation of St. Jerusalem vs. Quinn, 3 L. C. J., p. 234

^
The sam4 principle must be ruled here as in the Attorney-Gfeneral

. vs Yule'
V The individual members of a Corporation cannot be impleaded in respect of
the affairs of such Cor^ration." ^^ ,

Le jugement de la Cour ^e revision intirmant Je jugement de primidre
instance est motive comme suit.

w

t ^ * -IV
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"The Court now here sitttpg as a Court of Review, having heard the parties by

their counsel upon tUe judgment rendered in the Superior Court of the district

of Richelieu, on the 23rd day of March, 1869, having examined the reoord and

proceedings had in this eauso, and maturely deliberated

;

Considering that the matters complained of by the said petitioner Laqdry, and

upon which the writ of prohibition issued in ' this cause are chargeable and

charged against the Corporation referred to in his petition and the said writ
;

Considering that the principal grieviinoo of said Landry petitioning for said

writ was and is that the ^Municipal Council of the County of Yamaska, to wit

:

representing the Corporation of the County of Yamuska, was, without right so

to do, about to take cognizance of the Re^uSte d'Appal in the petition of said

Landry referred to, to wit, Requite d'Appel of said defendants M^neault, A. C.

Wurtele, Sheppard, Champagne, V, C. Wurtele, Lambert, Pinard and Th^rien

;

Considering that under the facts of record and the allegations of petitioner

himself, the writ of prohibition in this case issued is not, under the oiroumstanoes

of this case, direpted to the proper Corporation, but is improper^ directed against

the defendants Lema!tre, Fortier, Beauprd, Boucher, Manseau, Aroand and

Lahaie, as individuals/ormant le Votueil Municipal du Comti d'Tamaska, and

that no proper service of proper writ has been made

;

Considering that the Exception d, la forme pleaded by the defendants, except

Be^uprd and Fortier, against the Requite of said Landry, and Said writ of prohi-

bition was and is well founded, and ought to have been maintained, and that the

judgment complained of, to wit: the said judgment of the 2^rd of March, 1869,

dismissing said exception, was and is erroneous ;

'^^^^j*^

This Court, revising said judgment, reverses the same, and proceeding to

render the judgment that ought to have been rendered in the premises, doth

maintain said Exception d la forme, for tl|^ first reason mentioned in it, and

doth dismiss eniA. Requete of said Landry, and declare null the process in this

cause, in so far as regards said defendants who have pleaded in this vause, with

costs against said Landry in the original Court, distraits to the attorney for

said defendants, and also in this Court distraits to the defendants' attorneys in

this Court in Revision, and it is ordered that the record be remitted to the said

Superior Court of the District of Richelieu. (Mr. Justice Mondelet dissenting

a^ to the' Exception d laforme, which should have been rejected.) j
. Jugement renT6rs<S.

"A. Germain, pour le Requ^rant.

A. L. Brassard, pour les Rdpondants en Cour InfSrieure.

Mousseau & David, pour les R^pondants en Cour de Revision.

(p. E. L.)

Uigmanlt.
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'En TRevisiom..'—• X
MONTREA^, 23 NOVEMBBB 188»;'

Coram Mondelet, J., Bebi<'helot, J., Mackay, J.

No. lOU.

For$ijth & al. vs. Char^hoia.

n'oxc*dB pas 94W^ ie ddpdt roqulg ,nr

Ji'OK
:
- Que dnna une action hypoth<ic»ire donMo montai

I inncrlpUou pour r<;vbion n'est que do WHSJI (•)

N

dcS?"^" '''' '" ''""'''•'*^"" '""/'» motion suivante devant lacour

• Motion de la part des dits Bcmandeurs nbur que rinsori||tion pour ^visionfeito et produite phr le Ddfendeur eoit raydeleto., etc. J^
A^l'^!^T

'* •

'V "**' .""*••"» ««* «"«
^<^r '^ '*'*«'^'^' '«"«»'

:- «n declaration
.

d hypothdque ainsvque le jugement final re^du ca cette cause et qa'4 raison de
- cette aet^^^^^^

,^j, ^„„ de ?^re TdVatde »40 tel quo requis par la loi. '
' ^

Per C'mam.-L'action hypotWcaire ^festnine action mixte: oe n'est Das in«
ac..c.«r^^ le sens des disposition/de I'article 497Tu c'ore de p£du"

JoaepH, avooatdes Demandeurs. '

/ ,
^
.^*^°° '^*'^*- '

- -Barnurtl <fe Poynwe/a, avocats du I^efendonr '

. (P.B.L.) •-/ :
"---.. 7^-

"

., A* —
^ ^— "

" 'o

, /
' I.

•

. En Revision.

MONTREAL, 23 NOVEMBRE 1869."

Coram MoNDELET, J., Bebthelot, J.,-Mackay, J.

• No. 285. ,
•

liefehvre.vs.Myrdoch.

'"":'''

"daT^«rrmme°'ri"v°l'"^TT' 'i'^''^'
P"" »'<«• 'J-o'l-o-'^m'Jnt.nt demand. «c(S.

'

Le 2? Novembre 1869, le Demandeur fit la motion suivante
•

"

Motion dd la part du dit Demandeur, (I'lntim^) dans celte cause, poor q««lipscnphon faiteet produite par la Ddfenderesse, pour r^vi^on du jugemeut
final rendu le 30 Octobre dernier, soit ddcbargdc et renvoyde, 6n autant qu'icelle
est .UegaH^nulle et.de nul effet et qu'il n'y a pas droit d'appel du dit jugement
et que copie soit rem«e A la Cour InfiJrieute (Court de Circuit) pour lee raisons
suivantes: , , ^^

-
,

1. Parce que le dil jugeinent dontla^fenderesse demanie la rtfviSiQn.n'am
rendu que pour une somme de $^0 en faveur du Demandeur, et que oe dernier

'

a acquiesce au dit jftgement et s'est ddsistd du surplus de t^ demande par ddola.
ration A cet effet signifi^ & la D^fendeiresse ot produite le 30 Octabj« dernier,

(•) Code P. C.*lirt. 4»T. , '. '

'

(f) La Revue legale, toI 1. Wo. 3," p. ig. flellerose A Bm. en apppl i V̂ ^r*^^^
^
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LefebTTO
vt.

Unrdoota.

avant rinsoription de la Ddienderesse pour Rdvision, eit qu'en^ oops^quence la

DiSfencleresse n'a pas droit de demander la r^vieion de tel jugomentt^ui n'est pas

susceptible d'appel^ le tout avco d^pens.*

^Motion aocord^e..
Joieph, avooat du Demandeur.

Career <& ZTa^ton, aTOOats du Ddfendeur. .
•

(P. B. L.)
^

• • (IN REVIEW.)

MONTREAL, aoin OOTOBBR, 1869.

Coram Mondelet,. J., Bebthelot, J., Torbanoe, J.
'

_ : No. 848. .

Currier vs. Lafrance,

Hkld :—That when the defendant is served personally at a place other than his domicile, the delay is

computed according to tho distance ih>m such place of service, (and.not according to the dls-

> . tanoe from his domicile), to the place whore the Court is held. '

MoNDELlT, J., (dissentient).—Thd'quesfiHi here to be decided, is raised by an

Exteption d la forme, whereby it jiMjjknaed that the service of the suitamons

upon defendant,, is insufficient, ^l4^Hw^i>g too short. The distance of the

domicile of the defendant from th^l^Poiouse, at Aylmer, is upwards of one

hundred miles. This is established by an admission given by the plaintiff. The
bailiff, in his return of service, cejrtifies, that he^served the defendant^ personally,

in the township of Hull; on the:;26th ofApril, 1868, and tifat the distance from the

place of service, to the Cotirt House, at Aylmer,. is seventeen miles. The ques-

tion is whether such siirvice is sufficient. What does the Code of Civil Proced-

ure say, with reference to such services? Art. 1066 says : " The delay upon

summons is five intermediate days, when the distance from the d^endant's domi-

cile to the place where the Court is held, does not exceed five leagues, with the

ordinary extension, when th& distance is greater." Nothing can be more positive

and dear. The delay, or time, is to be computed, not from the distance of the

place where the service is made to the Court House, but from the domicile of the

defendant to the place where the Court is held. An attempt is made to interpret

the above article, whicl^ is as clear, positive and emphatic as it can be, by a refer-

ence to the 77th Article of the Code of Civil Procedure, with respect to what
the bailiff must state in his return, wherein are found the following words : Sub.

section 5, " The distance from the Court Hbuse to the defendant's domicile, or

•the place of service." Now, in the first place, the Article 1066 being clear and
positive, needs not to be explained or interpreted ; it is not susceptible of two

meanings : so much so, that an attempt is made to qualify it from the very fact

of its being so clear and positive. | maintain that, in the face of such dear

^ and positive law, no Court and no judge is at liberty to do anything else than

cany it out.
' •

.

"

Np distiqotion, no interpretation, is to bo set up against what, in itself, is not

ambiguous. So much for what I believe t6 be what the judge is to do, in a case

like the present.

•Sed vtde S. R. B. 0.

Rapporteur.)

cap. 77, sec. 25; cap. 82, sec. 2; G. P. G. 1142'.

—

{Aote d»
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Carrier
vs.

I.afrancc'.
inf^L 7"ri '* ^' *^"*' ''*'° *•*" '"" ^ P««'^^« «««* «'«". o" we find tl.0

that 1/-
'' ^"' ^^° J**«»W '«*'regard it, and beoftUBo k appears to himtuat some ,noonven,cnce maj atten^ho carrying out of that .positive and clear

iirr'"*'"^'
'"^

"f T ;^^'"^^- «^ fl'" Code, wo'::s kch eSassist Mm ,n assuming asdoubtful, ambiguous, suscpptibld 6f more than one

riSJSir^'f ;'•'''' '' anything but th«vt. isjt by.a sub-section of

Z to t . n ^T^ '^"'"'' "''"'' '^"^ ^''^'^ «'^"" '"««'* »« his rcturn,.that

rir ?•
^"^""^^.'^ *« e« «°"°t«'' to a law which is not directory, but- which is

i who rr^i^ ^'T' -t'
""' '""""°""^ ^'^ "PI^*' ^«f«'« <^o»'t*' ofjustico, and

^ irn^hT.T/tr
°"^""'' '' "''"°''^"" five leagues frt>m the Court Hopse, havd

UTa ^^^iV''''''''''''^''^''''^ lam

Si* 1 ^ of t)p,„ion weha^e no such right^no such power, and I certainlywould m4,flijegret to discoverand know, that such power doc« exi^

p7
;S«- ^"ttho^ords, those mei»,dii'ectory words nhe distance ffU theCourt House to theIefondant'fdomicile,^rthe:place of service," do not>

• „; '

''ff
"'^

^r'"""- ^'•'^y '"^'^'^ '»*^°' ^^^^ if the service has bei; made
•

^jthe defendant's domicile, tl^e halliff shall ,ertify that; and if; asin this case.lUas been made elsewhere, tin, bailiflF shall pay 86. But how can i^
for a ffioment that- it touches in any way so positive, so clear, so EmphaticW'- -f^^'^^f^^ O.O.P.is? How c™ such an Article, so unambig,^,bQ

,

,

first declared to bo ambigupus and doubtful, w^ch it is not,'and tten beloTrM

\ 'be;il'TorH !
'"^^'^etation so singul«ly, so gratuitously slip^ in,

' • • r ;
' "^7 "^P"'' '' '''^'' '^•'' **° ""«»»* be somemconvVnience

in the darrymg out nf a law which we are^bou.d to obey. ''l cannot give my
.

concurrence to a courscMielrl consider as a very arbitra/y and dangerous one
' .

Another mode is used to defeatjhe law which is biudinB upon us. It is as I

• ' A7flt''f .i?i?,''^;
*^ °'"'^^^^^ the ^"stpryk the enactment of the l.()66th'

TaZ! il'"'
'"'^ fo'-th^tP'^rpoBe, a reference is made- to thp Consol-idated Statutes of Lower Canada, c. 83, s. 42, I69.and 170

''^

'
• foFirl! ^'T''^r\ ^^^' '"^' 2' " ^^' ^"* ^'^^W ^ ««"<^<1 «t" least five days

one) before the day fixed for thp return therebf.^if there be not more than fiveeagues from the place of service, and if there b^. more than five le'agues then

.

*^!-

f
"

be an additional delay of o«e day for evfery additional fivfllgues " '

Mbat does the above prove? Nothing, and no more than what ^ d^rees:
'

cut 1 beg leave to ask what has it to do with the 1066th Art.-'of the'c C P ?

idatilTw *"
'7'J!''''

we confront ^hat section of the ch. 83 of the Consol-'^ated Statutes with Article 1066 ? why this, and nothing else, that 'the latter

ToveraedV
'

"""'' ''"^' ' "''' '"'' ''^"^"'" "' ^"""'* '' ^«

o„.^^-!u'^^'*"^'°^'P"^'''*^**''^" ^''^^'^•lOee to^beoarriedout with such unjustifiable modifications as it is attempted toMbject it to therg-
'

,
.

might accrue great inconyenienije, nay, gceaf injustice to the dbfendant who lives
.

at a distance of over lOO^miles from the Court House, that wie he to apply for
delay to plead, he would obtain it. Why then, to no purpose, uLlesaly, 'unjustly

'

a.^non, serve him by short service? '.

^'

,,. , , , .- ,. -„ -. , . , , , —.., .,,., ..j.. .. ..-. .-'.. s..

\ .
- - - ••
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tutlar

\ The answer iVso plain that it requires not to be dilated upon . -

Some people Jnight; if not told to the contrary, suppose that there has been a
^ jurisprudence oh the point or quoetion now debated. No such jurisprudoncfe has

" '**^«*-
ever existed. /tjnder,tho old system, and under a different legislation it was a.

"^

'
.

practice to watch the presence of country merchants or others in the city and t?
^

.

serve them personally, with summons under throld rule of fcrty^iRht hoursThat was done, an^ the circumstance of its never having been objected to mav*e accounted for, by this, that it was a common interest that such a practice iould
^De toIcrAted. ^

v
• '

. •
«

"

But even had there been k sanction, I mean a juridical sanction, given to
' '

such a coun^, on its being submitted'to the Court for a ^fecision, such jurispru

1066th Article of C. C. P., which has estjiblished a new rule.

. Uljn the whole, I am clearly of opiniopr that the exccpion of the defendant"
should, on the point, bo m,intained, the service " of the summons upon him
declared null, and the action be dismissed with costs: ' ^.

' . TOBRANOE, J. The question is simply whether the C.G.P. 106«; has laid down* .

A new rule for the delays between service, upon a defendant and^turi^flf the .
action into Cqjirt. The majority of the Court think that no ichange hasbeeV
intended. TV 1066th Artiple, as we read it, lays down the rule where^the s^r-
vice-is mad6 at the domiciM, and- is silent for the caap in which-the service is

'

'

made.personally upon % defendant els6%here. Thisisa«a«,, omi>*ns and the
pmisston «^8upplied. by C. S.^L. C., cap. 83, s. 170, s. s. 2, whi^Ji' onlcts.t^at^hen the place of service is ipore than five leagu^ from the tLt Bomi.nvi^-
additi^al day juust be allowed, for every additional fiVo leagues, ihe majority .

'

,
of the Court is, th9refore, of ppinion not to'disturb a pl^otice Which h^ obinj
for many years, of,oal<^ulatins the dela^^from the place of service.

'

ithe Court
*

;!i!I -T*^^
^^ exception d la forme, and l!he Cdtart ^r^ «aint:dns thL '

, ,1 if

J r

)%

^' {\

V ' ill'']

#-

Vt'

judgment.

'< Bebthei»ot, J.,'ooncarred.

Fleming, Church & Kmney, fdi^ plaintiff.

T. Colman, for ^efendanU
,

.• . V

S. Bethune^ Q-V-t cbonsel.

< Jud^ept obnfirmea.

/ . . . SUPERIOR court; i86&:
" v ^ ,

*

-
-• MONi*«EAL^ 30th OOTtOBBH; 1869.

(

'^

. Corom Maokay, J. ' '
,. -,>.

^'' .' ,;'• ^'
'^"•"*"- '\ :'''*. ^'''"'

McDonald yi. Lahnde. • ' x[

"""Si'LtSl^illS!.'^'^^^""*"^ l«'P««ei.ion of hta debtor.!, notaibleta d«n-

-Maokat, J. The defendant having a judgment for five pounda. at Sonbm^.^nst ^nald McDonaia^lssaed an execution .grinst his^da'l3
and seized m hiB^possession two riiaresM a «,fter8. RonSd, just beforeX8eig«re, was aaked^ to whom thesQ. bfelonged. and replied: » U L^,T >i^

^. .'



' fm^'^-

McDonald?
I^Uonde.

^

\,>---

r
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roallj belonged to the plaiatiff .in this aotion, lEloderiok MoDonald, resident in

Upper Canada; From the 23rd ofJanuary to the^23rd of April, 1868^ Roderick
had no use of his property. Ho opposed the seizure of it in the Oircuit* Court,
at Soulangos, and Lalonde not oontoating, his'qppQsition was maintained in

July, 1868, with costs against Ronald McDonald. (Art. i586, C Pro^)
He now sues Lalonde for $250, as for illc^l seizure of/his property,' stfting

damages nominal, and also particular, as for want of his animala, and voiture

costs of travelling, and ItAt costs in and about tho matter of his opposition.

The mares in quesflthi were not ilSrth much ; some of the witnesses only

\TaIuing them at twenty dollaraeaoh. As to my adopting some of the lU^ements
of witnesses, for instance, to the effect that plaintiff lost nothing by not Jiaving

his mores,^ I cannot do that. But I deny aotion to the plaintiff altogether,

udder tho ciroumBtances of this cose. >

Lalonde is not proved to have acted m'aliciously ; he was iii his rip(ht seizing

upon the possessor of tho things ; after enquiries, whcu called upon to admit or

contest plaintiff's opposition, he does not contest. Thertwo McDonalds are

brothers-in-laW, and Ronald (whom plaintiff had entruHted with th» things) led

to the seizure, by stating that they were His. True that, immediately after the '

seizure,' he protested that they were norhis. I consider this a case of dammin
absque injuria. I believe such cases are generally considered so ; else hundreds

of condemnations would have been, before now, of persons in the situation of

Lalonde ; but we find none.

The judgment is as follows :— .

The Court, etc. ; considering that under the circumstances proved, plaintiff

was, and is without right to have and maintain an aotion of damages such as the

present ; considering that no malice has been proved against defendant, and that

defendant was in his right in doing all he did, and is not liable, or guilty, as

alleged, doth dismiss said plaintiff's action with costs.

Action dismissed.
De Lorimier, for Plaintiff.

.6onc2y, for Defendant. -W
(P. B. L.) . : -

'

*"'*',

' IN REVIEW.

MONTREAL, 30th t)CTOBEB, 1869.

Coram MoNDELET, J., Berthelot, J., ToafeANOE, J.

•
, No. 1181.

, Foumier vs. Ledoux.
' HnD:—Ovemiltng Whalley rs. JCeniierfy.^U I,. C. J., 226, that the delaya fixed hj C. C. P., 497-8, for

I

inscribing in review are not euspeaded by the Vacation.
*"

. .

Mondelet, J., dissentient.—II est question d'une ivotion pour faire mettre

de c6t^ une inscripUon faite k St. Hyaointhe pour r(£vision, attendu que le d^pot

n'a pas pr^d^ I'inscription, et k I'effet de faire remettre le dossier h. la cour de

premidre instance. Le d4p6t parait avoir 6i6 fait, en vacance, le 19 Juillet der-

nier, et rinscription pour revision aussi le 19. JFr^o, dit-on, la loi est viol^e

Totre inscription doit €tre renvoy^, et le don'er remis.

":=J^JAii?-;-

J'--



SUPERIOR COURT, 1869,
. ggg

Je no puyi oonoourir dans lo juRemeijt qui va Ctre rendu par 1. majority d^ laCour accordant la motion. Kn v„c„„cc, ou no pcpt co„J.dr«J^^HpK.cdder, LW,p ,o„ (5t„nt falto lo 19 Juillet, olio pout, olio doit^ro co„mdordo conj^o fa.to lo lor Soptombre. Alora lo d,5p6t dLt fait lo 19 JuuJ ilapr,5c<Sd<5 I'.nsonptioD, ot mt ost bion. Coci n'ost pas «no subtLronclo

rgoto, Jesuis done d'avis, quo la motion faitei<5i,deyraitfitreronvoyde
TOBRANOE, J., giving the judgment of the Court. This oaso is in r^icw ofa judgment rendered at St. Hyacintho on the 3rd of July last. Tho do^dlnJinscribed in review on the 19th of July, having riven LtU^r*^

tlotendnnts

to the attorneys of the plaintiff on tho'lTtr ^Tu". and wheC ht ZZ^^"was fylod on tho 1 9th of July, a deposit of^ J'ral at the oW^^^^^Crcm Court, at St. Hyaointho. Tho plaintiffloves the Courrto rl^ t„.D«npt.on on the ground that it was not made withi« eight daysIX r ^

law (O.C.P.. 497, 498). Tho defendant replies that the delaVs did" nnf^rZ

Court .s of opinion ic overrule thfs precedent, and)grahts the motion with ooste

satisfied that tho vacation does not susi^d tho expiratiop rf diays iraSike
'irMoB would bo suspended in the case ^f an

A

.JC'

—— wvwu uvw DUO
the present, any more than their expir
execution. , ,

*

,

The judgment is moiiW as follows :•— .

"LaCoureto „
*

Ca^Z^o'^'T^ 'r^^.'''
^""' -'P*'"" P*"^ ^^'«'*>° «*"xi^^ rendu par la„Co^do Circuit du District do St. gyacinthe lo 3 do Juill^, 1869, «t tar^veet contrairemont aux articles Nos. 497, 498 et 499 d,. rn^- a. x>

~:,"'*"^®

jj,el.rticlc463dum^^

1. dito inscription^ayeod^ns. et ordonn, que ledossior^it romis A la diteSdeCiromt 4 St. Hyaointho: L' Hon. Juge Mondelet diffdrant."

'"^'*'^^°'^

i^rioiDor^ion&Geoffrion, tor fMhtiff. v ^otioh granted.
'

/ia;j/caM <fc ^iMDiYfe* for defendant;

\.;- (J. K.)
*

,. ^ .: ,
, ,

•

.,

•

—

.— _i___«\,,
'-> SUPERIOR COURT. 1869. % > ' '

• :;
"*^NrKBA,L, 20th OCTOBER, 1869. '

Vordlil TOBRANOB, J.

i y • » No. M,

Pollicoi$f[mlit6vfi.i!^^e.

e>Jd^,,.i«ue,f^.,^^„a^.„„.B,^„7^L'^t"r^,-;^_°^°"

idoelTot

VovtrtAw
VI.

I/Odoox.

•#

SBlSF

v&:-
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334 SUPEHIQR COURT, 1869.

„ rolUeo
V*.

up, that, on tho 15th January, 1851, Randall M. BibhoU made a donation of land

to his dauifhtor Luoy, Wifo of John Green; that on tho 12th March, 1856, Luoy

BiHfloll and John Qrcon mid the land to Jacob Young tho 3rd, and Luoy Adola

JlfiynoW, hi« wife, for the price of $1,700 ; that tho land wus a proprf of Lucy >

BiBsoll ; that aho died on the 2'^th August, 1 857, leaving two children montbned
,

ubovo ; that on the 20th January, 1858, John Qreen was appointed tutor to his
'

Raid children, and the saiuo day, ob Well individually as tutor, sold to tho defend-

ant the] unpaid purchase inonCy due by Jacob Young and Lucy Adela Reynold;

that this transfer to dcfendont waa null and void as made by Oreen without

authorization of a judge ; that dcfondantihad received 91,504 on account of tho

truusfor, and the conclusion of the declaration was that the transfer Itt'roscinded

and tho defendant oondonincd to pay to plaintiff, in his capacity of tutor ad hoc

to tho minora, the sum of $1,504. /

The defendant pleaded, let, that tho>donaHon to Lucy Biasell and herjiusband

was, in fact, a sulo to thom, and fell iflto the community of property existuig

between them ; 2nd, that the money transferred belongin'^ to the community, the

dolbndunt hud paid ibr^ tho flomwiHiilythroe several suina of £290, .€65, JC25^

and that tho community owed him a further sum of £60, and that the claim of

the tutor was thereby extiuguiahed.

Upon a careful examination of the whole case, the Court is of opinion, 1st,

That the. pretension of the defendant that the pretended gift was in reality a sale

i is not made out. 2nd, That the gift from Randall M. BisscU to his daughter

Lucy and her huabaftd, by the terms of the 1276th article of the Civil Code did

not full into tho community. 3rd, That the liability of the children for the debts

of the community will only arisid if they accept of the community which they

have not yet done. 4th, That tfie transfer by^John Green, tho father and tutor

touthe defendant, is invalid by the 297th afld 298th articles of the Civil Code
'

as made witbout the authorization of, the judge on the advice of a family council •

The judgment of the Court ia motivi, as follows : . ,

" The Court, etc., cotfHidering that by tho 1276th Article of the Civil Code

nhe donatiop of land, of date the 15th January, 1851, made by Ran^l M.

Bisaoll to his daiighter Lucy BiSaetl, was a propre qf his said daughter, tind did

not fall into the communautS existing between her and her husband- John

Green;

Considering that the sums of money acoruing from the sale of the said land

by the sardittm Green and Lucy Bia8ell,by the two several deeds of sale, of

M856, (Tremblay, notary,) to Dame Lucy Adeia Reynolds and

husband, became by the death of the said Luoy Bissell, on the

1857, the prpperty of her minor c'hildre.n, Maud Mary and

of her marriage with the said. Jqhn Green
;

Considering that by the ,297th and 298th Articles of the Civil Code,' the

transfer by the tutor of the said minors of the said sums of money could not take

place without tbo authorization of a judge, on the advice of relatives, and for an .

evident n^asity

;

,- . . i

Considering, therefore, that the deed of transfer and assignment, of date the

2ftth Jnnnarv. 1858. (J. Belle. N. P..) madin bv the said John Green in his own

'I RSo.

27th

Marl Miu



CIRCUIT COURT, 1869.
88ft

nauie and a. tutor appointod lo the ..id minor children, without ,uoh author!.
iati.)n and^advioo to tho dofondant, it invalid and null

;

Con.idori,^ that tho dolbndant huth not o»tubll«hi, by legal and sufficient

thll^ir' '^kT'""',."'
'•'" "^"""•''" '''*^"*' '" "-««"U»^«»JoonHldoring

that the pbmu^i, gual.U, and tho said minor, cannot be charKcd.with disburimen « made by the defendajfi on behalf of the community of property all<Jged

7 h.y to have exited bet'^^^een the said John Green and the Jid late Lucy
ii««oll, until the Haid minors have accepted tho said community; doth ovorrul..
the Haid pleas, leaving to the defendant such- recourse as he may have in law for

' the recovery of moneys by him paid ^or said community, anjl the Court doth
• rcHcmd the said deed of trauHfer, to wit, the transfer by the said John Green to

he ^f'^nlan of date the 20th January, 1858. and declare the same ,to be
henceforth null and void and of no effect.

tho^ri'^-^l-'/r''
'^,°*^

f^""^^'
""^ "•""^"•"" tl*" defendant to pay and satisfytothe plaintiff, A, ^ualUe&^., the sum of 81,200, belnj,. the two instalments of«1Q0

Ti' r." i ?"* "^"""^'"^ '"'"• "" '^'" ^'' ^^••"' ^«58, and the Uke Jm
«o„n ^' '^"%""^°'*»'«' said deeds, on the Ist April, 1859; and the like sum of^
«-00, duo under the said deeds, on tho 1st April, 1800; and the lite sum ofS f' a' '5* '"'^, ^'"'^'' "° ^^' ^'* ^P"'' 1861

i
and tht. like sum

' «9no
^"" "".

!
'""^ '^^^'' """ *''° 1«' ^P"'' »862; Jnd the like

«-00 due under the said deeds, on the Ist April, 1863 ; together withiiRftcst

<ln ^."".rT "\ '^V^OO.from tho date of the signification of Xssupon the defendant, leaving the plaintiff, is qnalite, and the said-minorJ their
^ecoursefor the other instalments not yet duo at the date of the institution of thi«
action and not claimed by this action frota the defendant. The whole with coste
against the defendant."

l*i>meo .

jr. 27; JTcrr, for plaintiff,*
''

M. Doherty, for defendant.

Judgment for plaintiff;^

.m-'

CIRCUIT COURT, 1869.\

MONTREAL. Uth NOVEMBER, 18^9.

Clyiab* ToBBANOE, J.

McFee vs. Boicie, and T. S. Brown, intervei
USLD :-rh»t a party to k cauw baTiiiK, durin^it* pondonoy, mado an at.

Act, can be examined i a witueM by tbe atalgnoe who interren
In bu place.

party.

imont under the Insolvent
and takjBs up the Initanco

The plaintiff, B^Pee, revendicated his horse in possessiol of Bowie, the latter
having claimed a Uen for keep, which plaintiff rofused to ad^il, alleging an agree-
ment that m consideration of his having partial use of theiorse no chargTwas
to be made by the defendant.. The horse w.a8 delivered to plaintiff on giving
security, and the.oase proceeded for costs. Ai^er e,iquite dommenced and wiS
nesjBsexMmned^ McFee made an assignment up^lor the Insolvent Act of 1869
to 1, 8.' Brown; official assignee, who" intervened and took up the case for the
estate. At his enguite he called »^-"- -' ^^ • • - — •MoPw

, Ab Inanl^gnt plaintiff, a* a wituum to

4

*' "

y'l'

[V,

I-'.
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VII.

Bowlo.

886 CIRCUIT COTTRT,,I869.

proTo tho agnioinent and other faoU, and on Argument on tlM cMntant'i oljl

Uoa thonito, oxaminntioa woa allowed under r«»tirTo by the Coart/iill final hear-

ing. /
At the final hearing Kellif, for dofondunt, niov«<l to reject Mo^oe'a dopontion,

and ikrguod tlia( the aRsignco roprcflontod tho InHolvont, and/was virtually tho

Hame party to the ease, and that aa tho Initolvont oould not mtq been examined

in his own interest when the oano began, hiH Q^idonco>eofil(i not, merely in oon-

sequence of his Hubsoquunt insolvency, be received. ; / '

>/?. A. Ramtny, for intervening party, argued tlioi the case ww entirely out of

plaintifi^B bands, ho and intorvo'ning party wore distinct^ persons* Intervening

party represented plaintiff's estate and his creditors and/not tho plaintiff. As to'

interest of plaintiff, ho could havo none^ and even if bto-had, he waii a oompetent

witness under Con. Stat. L. C, eh. 82, Sect. 14,y5,'and Art. 1233 of Code

Civil, by which interest is no objection to adniiwiOility but only affects the ore-

dibility of witncsaos. ' Tho Court adopted tho latter view and alldwed tho tvi-

denoe to stand.
! .

'

'
/ Jud^ont for plaintiff.

Pcrkim ik Ramany, for plaintiffj and intervening party.
^

' "l,

AV//y tfc Zferion, for defendant. ^
(R.A.R.)

-h 4-

^

MONTREAL, 11th NOVEMBER, 1860.

* ,

•

Coram Torbanos, J.

/ .K

No. 067.

Ilarna vs. Fontaine.
~~x

lliLD :—lit. Hut a leiM by • leuor mtdo to a lesteo of premlMi to bo aaod ior pnrpoiea of prot-

titul^n to tho knowledge of tho loMor will not be upheld.

and. That the parUet will be tent oat of Court, each beatlni hlrown ooitt.

Torrance, J. Tho plaintiff in this case, as the Court reads tho evidence,

leasra certain prdmisos, at the oofner of Lagauchetii^re and St. Urbain Streets,

to the defendant, Icnowing that she intended to use them for purposes of

prostitution. T|ie action is to recover 918P, for rent due and to become due,

and was begun with a taisie arrit. before judgment on the ground that the

defendant was secreting her estate with intent to defraud the plaintiff and was

also about fo depart from the Province with similar intent. The defendant haa

pleaded the immoral cause of the colitraot. The action must be dismissed, and

the Court says farther that the turpitude of the contracting parties being the

same, each should \>&a his own costs. OwUh vs. Duval, 7 L. 0. J. 127
\^

Ougyd! Larkin, i Jj.C.^ U.

Loranger & Lorangtr, for pMntiflL

KeVy & Dorion, for defendant.

(J.K.) =^=

Aotion dismissed.

i

f
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INDEX
TO TUB PRINCIPAL MATTERS IN THE THIRTEENTU VOLUMB .

.OF Tur

LOWER CARADA JTTRtST.

COMIMLBII lir

HTRAvTtrAV RRTifrvr:. o. r.

PAOI.
AoCOMHObATION :-~FiV/« PuOMIHSOHV NUTI. '

jj

Action HypoTiiiOAiRi:^F<(/« PnACTici. '

Action PgTiroinK :—ri'({« PiuoTioc.

Action Populaibi :—The, may be brought by two proprietors lnler«itcd, jointly.

f ,

(Binard et al. V8. Bonrdoo, S. C.) ".

^. . , 293
" PossMBoiBi:—The Circuit Court has do Jurisdiction in possessory actions.

(Macltay, appellant, and Cook, rogpondant,Q.^.) 321

'

AoBNCY :—Although in commercial matters agency is presiimed to be onerous, a
ijiarty may nevertheless be held to be not entitled to a commigsion,' if

he undertook to act by a synallagmatic contract which esrablished a ^
- presumption that the commission waj p»rt of ftie consideration of the W
contract. (Renaud vs Walker, and E. Contra. 8. 0.).' 1«0

Appsal :—An, will not bo allowed from an interlocutory judgment of the Superior
Court, dismissing a demurrer to a declaration. (Bonning^ appellant,

• „ and Orange, respondent, Q. B.).. 153
" i-irVide Exkcutioii.

"
^.

'

.

Abbituatiok— ftfie Inbcranob. ,.

^
>jf;',,V-." : "

. Attaciimbnt :—In an affidavit for, ,ttie assprtion '• tblit the dspo^nt Is credibly
j^^finformed ai|S hath every reason to believe, itnd doth verily and in his

|(
conscience believe that defendant is secreting, &c.," with the grounds

;
^, of belief, is sulTlcient, and the omission of the word " verily " In the

conclusidn of the affidavit is not fatal. (Clement vs. Moore, 8. C). .

.

' ' "
, :—Vi,u War DfcPftRTiiBNT.

Att6h.nb¥ :—Service on an, must be made at his elected domicile, but he is bound
to have some one In charge of it. (Aimbault and vlr vs. Botes etol..
S.C.)

'

,

• '

AvEL- JcDicuiniii ;—The, may be divided, when one part of the answer is combatted
by indications of fraud and simulation or does not Jtgree with the
pleadings of the jmrty interrogated. (Qoudrenult, appellant, and

163

139

Pelason e t nl., kespuudentj, (j . 'g^ 336

'^
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vami
B«l I—A ip«clMl dapoalt ri-wlpt grunWd hjr njt itot ntgotUbU, •n<l cannot, thtrt-

fort, b« traiMftrrtd t>jr • ilmiiU aiidurMavBt. (Voytr *•. illebw,

Oof R.) ;, 3IS
Hoard o» Tradii :—TbMn#ni))f» of lh«Ooiinollol'nt» Moititr««l, ar* nni aiaapt

rrom ««-rlft(f«ijttrori lrioi»il ana urtmiruil oaiai. (Matthtwion T«.

Tbe llojral rnMrimre Oompany, 8. C.) . , . .' » , , , , , }ff
CiOAiTRi:—A, duly dt|>u]Wtd and cloMd, and MtQ Which no appaal was lakvn

btifor« the HolunlorlHl Court of rifvUloo, It Anal, and a d^ftrwdai.t

cannot aik III rvrormnilon upon iha allrgcd ground that Iba Comalo. .,

lloncr wni M^lnio error owing to tb« non-produelloo of 4a«4«.
(Illlet vs. lUoattch, B. 0.)...' |f4

Oapiai adRr«pomiinoum!— A Hcurlty, undrr a Bond to the HhcrllT, U liable lo

,

omtrautt* }iiir enrp*. (Uflle v». C6K, 0. C.) • , Jrt
•* '• :— In ihe citM of n, on the ground of fiaudulcnt ••erailon, It U ' *

;^-xr not luflicirnttoiwear tlmtdf^nent "U credibly Informed, hath etery
=-—p renron fo bplirve, and doth r#rtty and In hit Oon«ci«nrc »>»llfT»,"^n4

tlifl •t'cretlon mu«» h« iifllrmed of thn property and etfttciii generally of

t
the debtor, nud not merely of bl*," moveable property or eAotR.**
(Ilurliibixeet el Tf; Lcitobe, 8. q^) ,. gs

" " :—Tho holder of negoiinbte paper, endorerd to bim merely t» Rdopt
niiyconriie he miiy think proper aKainit the maker, and without bit

bfconiing owner thircof, may legally arrett the raak^r at hit ptrional
'

dtbli^r, iind iin nppllciii|^on to reilnce tbe bail In luoh a cate will not b« *

allowed. (Wiiyiiug et al. ti. Prater, 8. C.) ia7
" " :

—

Villi lNHot,v«NT Act o» 18*14.

' CMTlOR4|ii—Proceedings Imd under tecilon 18 of Act 3lit Vic. cb. 43, an of tuch
*, a character at to be intceptible of being removed by rtrtlorari ; and a

writ vf crrtionni will be granted, notwitlittanding thaiamo la ei-

preiily tiiken away by the Statute (Hcc. 2 1), provided there be ground
for tlie belief that the conviction was had without proof, whero the

^S • Art proViilei ihni it tball be on proof to the tatinfuction of themagli- ,'

'*
'rate. (Ex parte Morrlaon, for ctrtioruH, and I)«Lorlm)er, magitlrate,

rt(i Aor, S, 0..) 208
" :—Full faith and credit will bo given to a Magi-trate or Offlcer't return to a

writ ot eertiorarl^ and If the return show that tlic conviction wat bad
upon tlio oon(»<!ilon of the defendant, the deA-ndant will not be per*

V ,
mitted to go behind the return and show by afllldaviti of pnrtieit

pretetit, tlmt ho made no cnnfetsion and that the return it fnlge, and
that the conviction watf really had without any proof or oonfettion

whatever. (Do.) 299
CrrALLBMOR :— Vitle PnAOTioe.

CoMMUMTV oif Pbop«btv :— 8o long ng there It no parlage of the, and of Ita continu-

^ ntion, the surviving husband can validly hypothecate an immqvenbic
which he made moveable for the purposes of the community. (La-

« \ londe dit Lalreille vs. Parent, and Hourbonnais, opposant, and Parent
is qualili et al, Contesting, C. of B.) ?31

CoMPiNHATiON:-Plea of, ri'/« Praotior.

GoHTRAiNTR PAR CORPS :

—

Viile Capias ad rrspondknditm. -;

" '" :— " PRAorrcR.
" "

:-T " Phothomotart.

Oo»

I
It

II

11

Corporatio.n :— A, cnnnol ac<;nire land*i without permission of the Crown or the > 1

LeRi-Iaturp. (The ChaudlJre Gold Mining Company of Boston ts. 1

Deibarats ctal, S. C.) ^ 182 . |
.< filPOSIl

DowIR

T^-

'/:-i -:'W
f-
/ '

^^

^

'^
.*'*•
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rAQik

|ii lo Ihfl

•Inmagti

coal I urtult,

• t • • • • I • t •

l«tl

Oomi-ln ih« .bwBM or ft Jlid(a«ni «w«rdln( .iiiirMUon of, ih« «,»|J, to lb«
•Hit rM m^k* wh«t ifiMUmfnl Ih.f |«l«iit«, vrtn »« «o iM rM4t, |«t.
wl<hii«r.JlnK ilMi dliUMeilun •f rotli U ilvnuiDilail by U.f lirfrndaal't
Mtorntr by hi* pit*. (tl,« Qiitlwc Itank itt»«.|flr»« y,„< R ) .

.'. , i j|I—A mollon Tor ueuiUy of, muttjia lyn.lr, <>r iht Milicn thmofMrrti
(wNii lilt nioiun eniiiiut ll)«n »» mmlr) wlihin four dAjt a/Ur tht
rilwrn tiny ..f the irrli. (linuitMii ti. TriultM tt Hi,, 8 0> ,, im

!—A (IvDindMni, wl.o (ucc«<«l« In l(trU<» In obuining • r.»,r.^J, In co^'lV/.
r»bl»|.«ti, „fib»ji«|gni»nc c..inpUln..l .f. nmr, ntvtr h.l,,. baton
.Un,n,.l .0 ,my ilm <n.t< In lU.Ww. (L.rnch r.. Il.ri,«.,d, (j.' „f r ,

.' „„
i-irow»»trunjmiiicond»niui»ilon for cii»Uln ilM»(J

b**llni Ooiirl of ae»l«w ennnst ii(ro'?Jk,r»l|ff i

And HlthuKuh tlm juilgniriit of ili« Qmitt h
oonllrnittil, the Court of lt«vl«w mny jtrrtrtl)

p«rty »iioc«^«.llnir. (M«ct)iMmld tt »l. ri. Jlo^

l»i-When MVfrnI ilebtort ma cund«niN«il inai IJrtiilly il

I
lh«7 will Iw Jointly unit ttf»rHlljr com i-mnta 'jo

% <^*"''*' »<• Woodmnnat Hi, H. C. )...,.. k...,^.,.
!-4ltcurlty for.— rw. ( Ippohitiow «(/f» </.. ,/(,/ -«<,,'.

'"

c.nm..l«,.nedln d*mn,f., for »njr thin, don. in Uie di.ehnrge ofhH^ .d-S unlcM n„.lca of «.,lo,. b. ..rrLon l.ln. .t lm« one ™„„i ..

'

". , J««'™"""»7"r«h.wrltof.un»„on.l(lJ„berte,«l.,.,,p.„.irt,,»nd>-'

DA-A.K,i-A LM.jr (.•or.v.m.lon .Hjr bMurdln.' foTh4i^':^;^:;:i^;-;i;^--
"»

.ttrn.p.c.d .« b, jo„ified by th; CorporA.lon. (DooUn
;;7''-^'*-"*

ration olMontrrnl, C. of It.)

i-An .Clan li„ for, for br«.,oh of promlw ' ^f ninn-'llg.. (0|fc.« „Brnning, 0. of U.) " ^«""g»

:-ln an action for, (nnder Con. S.'^f o;;h,' Ts;,' for' '.i,; da.Vh ;Fir;i;,|'r'*
killed by .cedent, ,b. Ttrtntlon.hlp mu.t bo e.labll.hed b* lalSproof and .p.olal damage, ,nu.. be alleged. (Pro.o,. „ „... .p^nS

,
and Jackion ct al,, rcipohdeotii., Q. B ) ,

lVf"'>nn,

^A party cunnit d«\m, for breach of coMrH,i^,\^^ o^ii; '.;^^
,

-ould not reasonably foroaeethMt hi. neglect or .lefa„lt wm. J cau o.uch-damage. To give ris,,to an action Of damage, 1„ .uch a c..ewould be neceksary ,o put the defendant .n «ora, and not^ h,m hada^a^ W..U, be tb..,„Uof hr- neglect, ^enkud r..}^ H";;,

J^An action of, brought by afemai;* of' ;^''#'f';;r;'^^

•
'~'^'''.|"^**';''"«" '""'"°' legally Join In an.ctioo frtr tho^recomy of tbeirreapectWe damage.. (W-nard et nl. vg. Bourdon SO):-An action to recorer, arising from the construction "of" a mliudao ".nd
;

'^'-'•^^•"'ingthewa.eroftheB.^e.mtoflowoverthenl^^^^^

- ^^"^r'n'"""'" 'xcept ^a„ e^remn under crJi^S

JS'

/
A i-l

.^* / - /I
/

/

.,?; 1

' 1
A

.'

J^^^H

#
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182P, of all rights she mlgUrhavo n m pfoporty idW by her husband,

^ and ^rhlch at lb? lime was hypothecated tor the p«y»«ent to her of a
^ ilouainprifix, did not opemte Aaa bar 'to her children's claim to bepaid

such dower, when the sarite became open. (Morley vs. Massue, ofR )
,DowitB :-A sale of pro, erly atffected by, under the bankruptcy laws In force in I845

did r ot purge the property from ihe-dower not then open. fDo ) '

DHU^KE.s^KS3 :—
. rWe RescisIom. ',

EvioBNck;— rWe Jli.sott.
'

' ' \, '.

'' .— " fixcipjibii d£ci,i.vaioirb. r
•'

:

:—A deposition sworn to, 6y coment, before a commissioner of the S XJ
is null and t-oW, (PinsorineauUrapiJellant, and Valade ei aL respond'
dentP-Q-B-) ...:..'.

\'^''
V —Adduced by plainlifTs in rtbutui, tending merely to confirm and

strengthen their prjgjnal case, is Inadmissible and will be- >ieoted
'

Morlandet al. vs. totrnnce« S. 0. )..... .. :

:— Kt(/« AVBD JCUeiAIRB. • • „

BiCEPTioN DfccLi.vAToii!g:-%h the case of an, based ok the priteotidn 'that the note
sued on, altSougb dated in Montreal, was really signed in Quebec

,

evidence of the fact may bo legally made by the oath of th« plaintiff'
(Gaultitul. v^i Wright et ttl, S. 0.) ..........

" i-In the foregoing c&te, if the maker of the note reside InQuebec and be
served with process there, he cannot |)e legally summoned to answer
a suit so served and instituted in Montreal. (Do ).

.Bkcoticn :_The, of a judgment in appeal reducing in'amount the judgment of iho
S.C., cannot legally issne wntiUftor the expiration of 15 days from
the date of such judgment in appeal. (Dubaut vs. Lacombe et af and
Morrison, opposant, S. C.) . , , , .......'!,

'* :—A writ «.f, ia the S. Q., may be addressed to ft Bailiff of the ClottrV for
execution even in m adjoining district. (Duhaut vs. Lacomb^ and
Trancheroontagne et ux., opposabts, 3. C.).. ^ .

. '

• ," -i-A irtaintitf^aeizing, bond fidfi the property of anotlieV in "the' "posses'sVon
of his debtor, i's not liable in damages to the proprietor. (McDonald
vs. Lalonde, S.e,)..........

, ,

Exhibits :-IW«PBActic.. ^ . :. - .f
"' ••"••••

Fi8KMARsaAL::-The.ChiC"f'Edgineftr^of the Fife EJepartment, Montreal wt^s not
legally put m inorA, to grant to the Fire Marshakthe certificate teqnir-
ed by the Quebec Act, zui Vic. fch: 32, by mafe^ng a simple deinand
therefor, without inaking dne proof to the engineer that the fire ocMn<
red and that the Fire Marshal jjadmade investigation Into it. cawe,
iSitbin the period prescribed ^^ the Act. (Austin et al. vsl Bertram'

• * C. C.).......,...

» " :-The- Chief. Engineer is not liable to be sued personally for the VecoVery
. (h^ way of damages) of the fees Intended to be covered by the certifi-

cate demanded of and withheld by the Engineer, and the only legal
remedy m the prenyses is the writ of mrt«rfa(nu«. (Do)

FoBEioif Jpi.Gi«sr.-°-,In an action on a, the plaintiff Is bound, when called on^to do
so, ta produce the bill of particulars on which the judgment wa^.

' / .
dfted, and, in default of doing so withina fixed delay, l^s action \Hil i
be dismissed with costs. (Hoppock et al. vs. Demers, S. 0.) ; . . 224

PtfBOBKv :—FWe FnoifissoRir NOTE.
Pracbiwkt Secbbtion j^Where a trading parfnersh'p^pbtalns 'advances from a

;

bank, utider an agreement that the moLeys dcrvelfrom the sale of

.V-
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75.Ham« CoKPL-a :-ra« M,»o,..

'•••.T.&., aad dofcndantB pMra., S. C...-J

HvPOTUEQnB:— F,V/e CoMM.J.NiTV OP Pboi'krtY .' •'
'

Ix.,cTMKNT:-I.^„,,.r obstructing .... omdbr of; o,oUo under 2r*^28 Vic ch 3

:-An s.gnod bjr an advocate prosccu-ing for the Grown a„d aT ep'rV^-..„,, tl>c Attorney Geuerul f.; theProvince uf QucLc J not Sr-pr-.eniing tj>e Mi..isier of J,,5,ice is valid .R.^ I n

•3l\iJ.p)< u o i^"^-_'
*,*". ••••..... 19S.

Ill4

:—.\n, under

:

8, s. 143, for l»ving opened the lock of a "ware-
^uritvnf tlio l}„..» _f

*-!..«**

*

- -™:-::r:i^:t::n;,;:hi^^

Insolvent a^t of 1864 :-!„ the c«e of a jVi;; dV.;;d'.;;Vw<;Vr;d;;o'rs"f;;';:n signmeut. the one creditor cannot n,al;e proof for the other aid thec «.m of one of such creditors based on a, transfer, unsig ified a! the

ul ;?:r"f ^"'T'' ^'^-"•^^^"''-.uontly, 'cannot lai^

PetnTco
. 1 .r

/.''"''"" '' *'• "• "''"""" «""* 'f-"«°.

'^
"

:-An ins^kcnt, under the.'m'ay validly "m-iiLy a Vol u'.tar^aVsie^mVnt 'of

'

LIS e..j.o,and effects to any omeial assignee, w,..th:rSnt Sintie d,4r.ct or county whereia such insolvent has bis place of bu'nes
" -Und r^H

^
'

r""'"'"'-
""^ ''""°'^'»' re.,.cmdent Q. B.) .

rroce |dn.g. aga.nst his d.bto, who is insolvent. (Moo'ro v" Luce

>-

303

19.

-^.

'-W-

^"n^r Sfie'a"'^
'^^ ^"-«"l"' 3

of sec. s! •;;;.; VbsoiuiJ ^niit]^and theiefdte, a promissory note givc-n in violation of the pro4ions

1 .nd of"". r "; " '"'"'"'^"^ """ *"'l -^'^. «* ''"•'-. even i! t hehands of a ilnrd.par.y innocent holder before maturity. (J , ^Zl
al., creditors contesting, S.C.>

."uoinn^ct

:-A creditor is not debarred from "hi."rigi;; 'ui e;;n:inV ;hl:;,;;ji;;;;;under oath, before a judge, by the meref.ct that a compoStirdeed
P rporfng to be duly e.-c.ted) has be.n deposi.ei wit ..HP.,

""^

113

113^.

18*

* ^
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'^^Ci

IlUBflCTENt Act or 1804 : -A sum ormonoy |>iiid Jjy a dcbior to obtain his discliarg-

unJer a
«
'o^ iit nH Re.ip ndemlum,mny be recovered baclt by tlie assignee

,1 of tlitf-dcbtor, undi-r deed of assignment iimdc imnicdintcly nrti>r tlicj»r-<

rest, on tijp principle tlmt tiie imjnipnt Imd been made by the in-olvent

. ""^Witljin 3i> days befi)rc tlie execution o( tlie a-signment. • fSu.ivageau
T3. Lariviere, C. of R.) f

*'
. —An action lies by I lie iissij^n'-e to recover ilnmnges ciinscd tonn insol-

^*ent estate by an opposition founled on a simulated f«jtle from the
insolvent to ojiposaut, defendant, wiifeut being spc-ca.il'PJ' authorized
to bring such acliffn l>y the creditors lioldiug hypothecary claims on

' the real estate; (Bi-uwn^w jU'VfVd, vs. S.i;ih, S. C.)
'^ " :— I'ji/e W'lTNKSs. - ! .>

" :^Fi(ic Lessor. .

~

iNSi-HANCE ;—The sale of property insur.d does not convey to the purchaser the policy

PAOI.

210

28H

4

V'.

9

36

„. ,,.„,,v,,_, ..,c>..< u viuv-s in)i luiufy loine purcuaser the poiicv
of insurance, without a transfer of the polioy and by mere operati^
of law. (Forgie et al. vs. The Royal Insurance Company, S. C). . .

.

i--Where a reference to arbitrators aflo>ved the parties tu-o days to pro-
duce pipers, &c., and the award was made, by the arbitrators on the
day foUowingthe referfence, without'^thoir having had any communi-
cation with the defendants, such award will be held premature and null.
(Chapman et al. vs. The Lancashire Insurance Company, and Fraser
ct al., plaintiffs, pHr reprise d' Instance, S. C.) .'

3(j
:—Where the plaintiffs elUicted insurance on primlses described as being

occupied by them as a bonded warehome, and by other tenants as
offices, and subsequently s tbtct; part' of the premises to a common
warehouseman, to be used 'f.rf storage of goods, and also effected
additioniil insurance upon the prop.^rty insured, without giving notice

• of either ftct to the insurers as required by the. conditions oh^dorsed on ^

the back of the policy, it will be held that there was breach of warranty
on the part of the insured, and that the policy is null and void
(Do.) ..*........

'

;

—

f'ide Jcny Trial

:—The implied warranty of seawprthincss applies to tlie state of the vessel
at the commencement of the voyage, and if seaworthy then"; the insurer
is responsible for all the ordinary incidents arising in tlie course of the
voyage

;
and it is no breach of this wiu|pnt^, (1) that defects existed

in the boiler at tlie time of sailing, ren^ring repairs to it after sailing
necessary, wiiere, in the opinion of the Court, it is not.proved that the
loss was occasioned Jry the originally defective boiler, or by the repaired
boiler; (2) that the chief engineer had never before been to sea and
was ignorant of' the management of boilers In salt wuter, where,Jn
the opinion of the Court, it is not proved that the li^ was occasioned

. qr influenced thereby. (The Quebec Marine Ins/fS?I^Company,appel-
lint, Bnd the Commercial Bank of Canada, cegpondent, Q. B.) ... 2q>j

:—In the case of a fire policy of buildings dejhibed as dwellings, endorsed
ta the effect that, any change of occupation, by which tlfe risk is
increased, must be notified in writing to the Insurance Company and •

notified on the policy, and that in default thereof the insurance shall be
null and void

;
that the chatige of occupation to a tavern, without

notice to or consent of the Company, does not render the policy void>
when the Jury state in their special findings that an^ intermediate stage

In

Jl-

Jv

Jl'H

Lea

Lis

Less

Ma.ni

J^Iarr

JUlNOI

ot occuiwHun-iiHo a .vinegM»htci ury faaa-teceirmffc-noneg-Ey-the Com- C^pany, and that the rfsk of (he tavern whs not greater thamthat of the
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Vinegar f:ctory. (Oampbdl, np,,ellant.httd the Liveifool and Londoa

INT.U.ST :-^'U:\^^'''
'"'''*"'* Con,pan,, respondent, Q. D.)...

.
.v. . ........ 30^

JfiioHs
:
— yUe BoAUD of Thadb. .. _,

^ :—CUALLENOB OF, IV'/c I'HACnClS. :

Jl-bv Tuial :-A suit, wherein the plaintiff avers that he has been injured in his credit
name and reputation, and brought into disgrace, bj reason of an'
nitachiuenl sued out by.defen.b.nt illegally audl«aliciously, is supcep-
tible of trial by Jury. (Fulton vs. S'.evenson et'al., S. C.) ... A....

;MVhcn, in answer to a qucstioii, whether tbo assure® (in a case df fil-e

iusurance) had given notice and delivered in an account giviugLrti-

^ I

culars of his loss, under oath, and orTei^d all information <§' the

\ Insurance Company, and made claim to the fayment of a speeifiefsum,
"—V -i- the Jury reply " wo consider the claim made, but twt tnttUe/erm"

these words " but not ip due fornf ' will, be held as mere surpLage
„

aiid of no legal force or effect whatever. (Wiggins, appeUaWt.and
the Queen In:iuhmco Company of Liverpool*»i&LondbB, respoWent
Q. B.) -. ..:....' ...

. f •

Ji'HiSDiCTioN .— Viiie Action PossEssoiim.
' \ '." ' " *" j '

'"
Lease;- A, of premises to be us-d for purposes of pro8tit,.tion,a4i:4heknfiwlJd»#the lessor, will not be upheld, and the parties willlie sen tputoj' Court

each bearing his own costs. (Hafrii vs. Fontaine, 0. (?.f. ... L, . r. 336
Lfesio.N:-i:he action for cause of, does not lie in favour of the purchaser, tohap*

'

leau, appellant, and Debien, respondent, Q B) yi
''

Lessor :-The privilege of the, on the proceeds of the eflfects fbuntfo^ pr^inS
leased is not affected by the Insolvent Act of 19G4, and has precedence
over the privilege of the assignee an 1 insolvent for costs of tl#- res-
pective discljarges u^derthe Act. (In the matter of .Worgan.i-nsolveht,
.and Whyte, assignee, and Biron contesting dividend sheet, S G ) . £

Ma.ndam,s :-A writ of, will be refused to a part^ claiming admiMlon to a society
for aiding members dhriilg sickness from which he was jfistiy ei^elled'
on the'groundthathehad falsely represented himseJflo be'in good

. ^
health and had refused to submit to a medic.l e;caml|aabn. (Moreli'
de U Dur.9n^aye, petTtioner, vs. La Society St. Ignade de Montreal,

.MARRIA6E :—Breach of promise of, vide Damages ' ^'^" "" '*

iliNOB :-A, cannot sue for wages in his own n«me, 4en his engagement hasj-tta
made by his father. (AUard vs. Wilcot, C. C.) .,..,.

-' ^:>=
:-A contract to permit a, to be received, fed, clothed, educiit^i'iid brca&ht ^.

/

up by another, ma^ b6 made by a father, a widower, and aueh conttfict
«

being proved, must be enforced, and the father making ^si^H^ I :

" libery to repudiate such contract and demand the ^tfStoratioiiof S "^

the child to him, after he has allowed the past executioak theW^^^tract by permuting -he child to remain vitfi th* person ticking It ii^ur '^K

• ^' =^The a^missi^n of the 'fiuL;; 't^t'h; ;;;';;;d; •;d ^tii '^;
;i.;hi'ani

?^
hat the other party was ready to receive it, but Sot o, the terms

"-

ex«»cted by the father, is sufficient commencement depreuikyar icrit to
'

^
allow the admission of parol evidence to prove 'the contract. If cOm-

. KT".!?"^.rT -"' ^"'' ^^""? '"' "^^^s^'^'-y i" ""ch a crtae; (Da.f. ... B7

.^:?-

-Xiw4ateF«N)(3 of"th#^V" , .

'
minor aTnj-TtrelJBbils of the father and i^ dvmosUe

relations are to be considered, and particularly'when the ioiaor#ft
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?v

\ l.ma,., wl.oa ih. rutlwr dt.u.iuU, ihe custody of the winor, after h^U^^''
left her to the cnre of onotjio/for a length of time. (Do ) . a?MWOB :- The fact of the party taking rt.e cWhl being of « different religious fal'tb
from the father is no ground of itself for declaring the cnntrnct void i

(Do.) •

:- Vide TuTon
•••.•...

.^ 57

M^OTENNETfc :-Ik.fore the code, a proprietor, who wished to build on the line 8ona<'"'
rating his property from that of his neighbour, could build the half of
his wall on his neighbor's land, provided the total thickness of the wa'l-

•
. did not exceed eiglgeen inche^ and this ereh when the respective prol

pertics were divided by a wooden fence, hPrevost, ,ppellflnt, n«,l ,

Pcrraultet al., respondents; Q.B.) .:: ,o,>
Mdnicipal ConpoRATioN -.—yiJe Damaoeh. .

' *
V

M..Nic,P4L Tax T.TL«:-In an actiori^o re.cind.n dead Of sale, for miyiioipal tnxc^
'

'

"''°^"''<=«^3"'y'°n"'»'etl.e corporation of the county a party to the u
^ / __ ''•^"''H' " tl'c lefccts of title involicd nrn exclusively attributed to tie'

local corporation, or its secretary.' (Putton vs. Corpdratlon of St.
'

Andr6 d'Acton et )*1., S. C.) _/ -i^
,,j

-An evaluation rftle is null, if tlie raiuafor's do noVJ)088ess"th'e"require'(i ,C
real estate qualification or if they Mfe not signed the rOle. (Do )

•>!

:-Tlie requisition to pay, rehired by4he 13th,Par. of Sec. 50 of the
-Municijial Act, is necessary to render the assessment legal. (Do ). 'l

:-The notice required as to the completion of the role is indispensable.
.

-, (Do.)
^

''

^
;-The municipal regulation, iixing the'*ang)u.,t oVimpost.'oitght to speci'-

^ in iin exact and preclK^flmnner the object and end .of ihe tax. (Do.) 21
.•:~-The tax ought to be based on the exact value Of the properties as-

>

se.,s^. (Do.).^.^....^
, \ \

.,.

:-It, anUctlon of/re#lon the onus probawli is on the jpunicipality to

V.™ -P
*;«\'^^'f'

"'"'/I "'e formalities of the law have been observed. (Do.) 21
'

.New Trial :-^^ hen^ije^diet and findings of the jury are, in theopinion of the
•

Court, contrary to the evidence adduced at the trial, the Court will
set aside the verdict and findings and grant a new trial. (Mathewson
T?. the Royal Insurance Comiiauy, S. C ) ,-

NovAT,o.v:-Apt.le,^ of accounts between tbe cVediiors" and't'hV 'pHnd^al
'

debtor, and the taking by the creditor of a note payable on demand for
•

.

'ho bal.mcc due by the debtor, does no^ operate a novation of the debt
so as to discharge a surety to the original obligation. (Rogers et al'
VB. .Morris ct al., S. C.)

Opp^^sition :-To e.«i.l^ the opposant to an order on plaintiff«nd dcfe'ndani 'to' d'e-
'^ '

Clare whether thejr will admit or deny, notice of application ,x,ust be
served on boll, parties. (Saxton v.. SI.eppurd, and Peloquin At al
opposants, S. C.) ....>....

'

3„g
OjPPOmiOS, rt.//7l fi''l/IMu//fr;—piV/c SL-BSTITUTIO.V.

• " :-/? .//« de dhtraire :_A foreign plaintiff contesting an, is boqnd to give
security for costs and fyle his power of attorney. (Baltzax- etal. vs
Grewing etal., andHutchrsonernr, opposSnts, S. 6.)...,/. .... 991

Pabjsh :-The Cote de Notje Dame deLies?e forms part qf the Parish of ^T. Laurent
(Les Syndics de la' Paroisse des Saints Anges de Lachine Vs. Lefebvre,
-"C.G.)

_ ^i... ,.<;*:. ^
185

Pay.me»t, wilk be presumed by lapce of time or other circumstance Wluc/rendet^

' - "i'W P*?^"*"'®-
f
^"^''^ 'S. Legault et al., & E. contra, G:0^ .t.

. 8Cti(

"

''^"'
• - J

Pii
.V

/

Pra,

ir-
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PiRlMPTiOH o'lNaTiNOH :—A tuoUuii ivt A rultt'^M< for, made "by u ae'tuutiitui ia i<er-
•* MD. who bai ceafed to be represented by hia attorney ad /i7«m, and

who ha? not subaequently appeared by a now attorney or in person, if

irregular^nulland Toid. (Jbhnaon vs. Rimmer and Lookwowl et al.*.

Int. party, 0. of «.)••..•••. ..•••.• ."..

". .<< :—The sei^ice of a iioti)^^ of motion to be made Ay plalntiffis.a valid in-

,
UnapUon-ot pireiij^iion dMnitance. (The Mayors Ac, of Montreal vs.

• Bauson, V. U.).7 • • . j>. ,-. a. ". ....V
PRApncB-t— KW* Naw Tbul

« ^AOI.

131

234

~v

"56

••••• 50

II

II

:—A plaintiff cannot increase the amount of his detpand by a motion to

amend his declaration to that effect. (S^n^cal vs. Leraoinc, S. 0.) .

.

;—Where a defendant', nfter a* }adgmont by default has been entered
against hhn, has been allowed to appear by oppo^tion and plead to the

action (Arts, 484, 485 0.
0. Jf.) he cannot afterwards.iiake a motion

for security for costs, on the ground of the plaintiff being an absentee,

unless in hia oppRDsition he has reserved his right to malce such motion.
(Booth vs. Lnwtod, aj[id Lawton, oposant, S. C). .^.

;

—

Vide ExcEPtioN DKOLt«rii!oiRG.
*

Jbrt fmil,. ,

Costs.
'"' '.*

PeRKUPTION D'iNSTAHOtf.
' "

:—The omission to state cortain cost»in a writ ofTontrainte pai^rps does
not absol ve the dSIbndant ffom paying tbem subsequenUy* ( Beauch6ne
vs. Pacaud, C. C.) \i ... ..i ....... i .,»..., 135

:— K»rf« Attorniy.
'

V^/^
^

i—Exhibits fylod in one cause cannot be transferred pendente lite, to

another .cause. ( Aimbault et vir vsTDunloij, S. C.)

'i—Vide Appkal. . "
• "^^

^ *v
:— " Indictment.

,

'

,

:—Each distinct pleading must be followed by a conclusion. ^(Johnson

vs. Gauthier, S. C). -•••.•..,

:—A party may file at Enquvle, and without notice, papery and documents
on which his action or plea is not based, leaving the question as to their

material character to be decided at the final hearing on the merits.

(Mills vs. Tlie Granhy Red Slate Company, S. C.) ....'.... a 166

, :—The issue is coftipleted by the declaration, excep|M&^nd answer, if the

answer be general. (Cochrane et t^. vs. BourneW3f;,Q. C). .. .^ . .

.

:- It is pot necessary for the plaintiff to notify ilic defei^dant that he h.i3

put in security for costs j. notice that security-will be put^ on a day
specified being sufficient. And the delays, therefore, run fromjjhfcdate
of putting in such sccftrity. (Graves vs. Dennison et al., 0. ^5K)... .

;—Do. (Tuckett et al. vs, Forrester, et al. S. 0.^ ^ .,

:—The service of a writ of summons on theXJlerk oT the Recorder's Ooutt,
in his office attached to the Court, duriris*^ office hours, and while heJS^^
engaged in his ofcial duties, but not d I'audience, is a valid service.

(Wilson V8. Ibbotson, S. C.).... \. ; ige
:— Kfrfe FoRBiON JuDr.ME.VT. .

«'- Curb.
^

.

— "* EXECUTfoN. ''

'• Action Popdlaibb.,

:—
« " AVBU JCoiciARR.

" Reodsation.

:— " Saisib gaoerib, par droit de mjU.

140

163

168

178

179

m
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—In an action, demanding a sum of money due on a promissory note anct

• rs.
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.5

A-'i

H '"''"°ney•''^n^ *lw#«fen^ant cannot plead co%ii«fttion by unllqiti. '

* ' dated dHTO^qs clnlip^o be duo by tb) plaintf^o a partnership of
which tlJ#|eft!nd«qt<^l,4 partner. (TiJl Qu^bfcak yg. Cook, SL

C-V-'-Wv .-•m- ..y^.: l^-.--.-.ar.'^2^3Pbactice :_-A ple«.l>n^ f^ ?,ml whi(N»!BCts up'in c%pcu8ation uiiquidatca dSkumS '

alU'geH to. l;^,idue ns wolJte the defendant i*i'3onftll)L^4o the pfll^K.
Bhlp bfj|v|;fijl)'Ije is ^:«6mber,.witiioiit statlig fSihuch 'ttW^-

'*i?
fustattSia by lifcgelf pcraonaliy^^^w raui®

JO,).., ..^ ,, .... .,,^ . . ..^..,
^(^1

Wv^ ,..f.. . vS^.

.11111111" .1. .• -e' j
^*^ .;.#Qu

•1,!

,
1

, »;i Mil,

^images

the Cofepji'

— ridcWi

:- " W
;—On a t

a juror;

nsidej^

i. Sbe^ugcft

secon^titnc,j4(

that a^iiry cafep'

'• Q- a.) l-^'^Vi.

•—An indfttnj^nlin-iurSl

it sliowlft^j^ijae, direct <

of the Cowfcto " stan^d*" •

«

it, witliout

ttajid aside a ^

'ifli'^tiU.H apjioars ^l

iginaVs. Lac6iDbe,i ,

i"« M*A
:••'••• "/}••• •••••• 25fli_

^

ftifi«)ion ofa S^tnt'e, which provld,e8

!«

.,(!

tliat l>ersoii3 ,^mittiT;|^«T.t tSfenceslwitii regard to Warehoused -^

fiToods E^ai incur tl4|^g//j« }nipci|d W^ersQws for«/«%/inff, for the U
l®'^#91 <»^'*''»"«lK

ierettted% ^hp^hcr section oft' the same

I .1 " -m¥ ^d!^ 'i^^^" *^' ^%'*'^' "'•' ^- *•)•-•>•'• -^ 299 >

Ivill^iV i t ' ^"^''sS^^^^J'Hdictfflent iffi! be quashed on n>ot(pn, ns well as on

':m-r..-r '^^f^^^^ -29n.
!*

, ^
.^— ,•««

'**'-'"^ilp«y»te instituted lij^iiding^P^^^

•^

•»•;

•^V

:;: .
(^-^Ai

de>^Adai(|

.! i; U i, rcspon'den

^ftteft

;i)it(fiae*ogr action. (Xhickay, |Ipp)Kuiint, aj^ €ook,
,

s*
'>•''•'"•• <.•»•'• •; n.v'.Xvii ;*.. v'. . 321 •

•::t)

^4n

M V

>

^va
mm:-

'i^ Mli V i

and >l]e 4»la*ht^ sfqufesciSa in the judgment, the defendant cannot

I I
'

' :
' V'DB the ci^^b?!fbjCo.tlifl,<Jourt, of Review, although tjje AiUount

W\ V,. dc/niMiaedtmLj action exteeds '§100. (Lefebvre ys. Murdoch, C.
^ -'*:• °fR-) -H^v-^'-vv-.v' 'i^ ..:.....;.. .-328

:_WheE the{.defeiid;^t'i8 .served personally at a place other tfcan his

|i.
doinicile,j^'4elaiy ife computed according to the distancp from the*

5 :
^ place of s^ service/ (and not according^ to the distance fr&m his

* $•1-'-^
I-

domicile), to the place whefc the Court isheld. (Currier r^iiatfrance, *

;,', V:C.ofR.).. .,...„,. ^ ..;.......Yr;-.,:t....r, Zhb
'^

f-
:—The dulays for" inscribing in Review are not suspanAdiii vacation.
r (Fournier vg. Lodoux, C.of R.)..". v^*^. ^3:^2

, ^
PEE3<3BipriON :—The prescrip ion/bf'a promissory nojMip in a fflreign

*

country
and payable theje, is not governed ty UdSHpct cenlracttu. but by
thelex/ori. (Wilson vs. Demers, S^ C.J?^^.. .^.„... 24

^|J*aOHiBiTioN:-Awrit of, to a'corjmratton, .cannot be addressed to the <ilividual^
,

members composing 8»h corporation. (Landry; vs. Migneiult et al.:

w . C.o{R.)...yC.......M.. 325
PBOlljIaSOaY NOTB :-^ Firfe Pbeschiption.

'

"
;
--A hotdtr of an 'aeiiOtfamotHnlon; cfen WHBIinoVtledge of the fact,

'

.-<t i.

**



?*>•» T-:-

INDEX TO PRINCIPAL MATTERS.
" :. .:-.:^^.^-^-^- _-^

fAOI.

. . tiou

(^»ver llicreon fk-om tho mftkcr, ond tn«y rank on Uie estate of

^IMP "'* ei'ilower, wiilibut losing Lis rt-course against the

f lil'fi imiMitrttion liiHde by Uic holiier of imynienis made by
'Jer iitiS not dfclarcd to be incorrict upon an account furnish-

il o|K-Miic as a valid imputation pvou against the accommoda.
'*S,''; (kvn»n" et nl. vs, Dyon et hi., 8. C.)

n eudoMursign liis name on iliu back of a, having spaces to
•Bf the Amount sufflcient to permit of alteration by the maker,

ffefi
•"

-^'^ '''" "'"'" '" """ *^''"'''"on '" l''« maker, and the maker
g^ierwards incna e the'amouiit^of tl,o noioj by filling in the blank

\
M"*'^ ^^''"' "0'«d'lilt.mal word and fignre, and pass the note in lis

'<if^d 3taie to a lioid MehoUhr for value, and if the s.iid note'so al-
i<^ api ear, on the face thereof, to be genuine, tho endorser is liable"

to pay the full amount of'the note as altered to such bond fide holder
for value.. (Dorwin et rfl, ni-pellants, and TImmson, resuondent.Q.B.) 202

Pboprb :-A do^-Uion by a father to a daughter and her husband ia & p-opre and
doemiot fall into the coinmunitv. /'Pniiinr. ^. ,.../.i;<^ »».i lm„!j_ a

C.)

iiot fall into the community. (Pollico ia qualiti and Elvidge, S.

ft*

.t*B08TiriTios :—House of. Vide Lkase.
'

• • • •
•

•
•

PbotuC.notahv -.—An order or judgment of the Superior Court, eiVjoining " the late
»Prothonotary of this Court, Messrs. Monk, Coffin and Papineau, to wit,
Samuel Wontworth Monk, William C, H. Coffin and Louis J. A.

I Papineau, or Ihtir repr'sentatives," to pay a certain sura^bf mpney de-
' poshed wltH '< Monk, Coffin and Papineau, Prothonotary," Jlr. Papi-

' , neau being si ill Prothonotary with other associates, is valid, and this,

.
• .notwitbsinnding that both Monk and Coffin were dead when such

judgment pr order was pronounced, and that the same was pro-
nounced without any one of the three individuals, or their representa-
lives, being in any. way partierf,to the case. (In the ipatter of the

,
Mayor, Ac, of Montreal, and Bonaventarf Street and Guy et &1.,

I proprietors, and Papineau mis en c.tuse, S. c!). ;

:—UndVr tlip circumstances above Mjated,j^e game Papineau IsitilK an
=

.

, officer of tljp court, apd.-^s suoh,< liable mi, summarily impleaded, by
"* rule tor contrainte P«r''co/7/«, for iiyn-compliunce with said order or

judgment. (Do.) \, ,.,..' ^,
^Notwithstanding the fu.ot that said Papin-^au, by the termspf his ap-

I'ointment by the government and the consequent notarial agreement
between himself an* his cojieagucs, had no control over the business
of the said Superior Court,' pr the monies received ^- saidiProthono-

' lary, aid^^bstained from cxeircislng^ny Sucli icJ^j^^nd dnd not par-

;
ticipate in the emolnments^^j^jil^^hispo^' aiif^'muneration
l)eing limited to the busin^td etaolumeniVorthe GJEfSfiLcourt), be
neverthfiless is lia^e otf^ responsible for all mbnfts wHlbh n|ay at any
time have been depo^d with the sai* Pajthonotary. (Do.).. «,«.".

'

,/QaANTO MiNonis :— IVrfe Sale.
"

T • \ -.
. ^

RAiLnoADf—R/c Stock.
" "

'' rt*\W^

333

#

281

281

n^
\

!;tl

i -I

'^. r I

/„'

*^*.
4

Railway- Accide.\t;—F^ Damages.

9*^ho has already ex.'ressed his opinion, in a simi|ar suit,

^"\J^^-^
j|» . . A Judge ,. „„ ..,.^ o..ca<i^ cA.'icodcu 1113 Opinion, in a similar suit,

between the samin parties, should refrulfe from sitting, ^ij aftpel.,
anlBiigham, respondent, Q. ^.)........ i. .1 .. ....;,:.

REOiStaAB :-A,^who refuses W deliver ^ ac^^eplstered in his office.^on Vh"e'g)l^|i
ihit his fees ns claimed by bimirii^teeytpa^ nf thnup "

"f;*
'

w

-.U

der-d to him,) have n )t

mandamtts, to deliver the ac'

"daitted aB%^
y be compelled, by wiritftr ' -^ '*:*"s5

Ggnier, C. of R.)^^...;. 305. *:^

\
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I.NDEX TO PRI/JCIPAI. MATTJEBB.

-L.

PAOB. <

204

I

"^'f-^'"'""
'^•-'^''''uMheobngallonofAntoh.a^"^^^^^^^

R.i«Wt^ L>„K, tfcK :- A petitioner com,lainlnK of the eleciVp 'the" Vi;;;;.,',;* of

, . , "^« ifl'd ah J prny ,|,„, the petitioner be d-cMred duly elected •
grtd,

J<g.^.»,^d conch^o^s bd^g i«eomp«.il.,e. (,,.„i^^ .^^Ij^

HiSSsioN ;—A notarial att. conaentei! in hv J 1.1" '
i

' ' '

'

brought «b,u; rSS;;i;:i:"j:,r ?!«;''
»^ '"'--"?"

, • .
made, is subject to rJ.lL'Sn "verd ^

. Review .-Court of, li,k I'nACT.CE.
m n vs. v eraon, S. C ).

;

S... 0.o.«.K ,a, ,;. , ,, ,„,,, ,„^. „^ exe.C.d,,ns between iand.ord and. tenant) after I.e e„.,rHiio„ of eight days fv2, tf.c d«to of4he\cmornlof .^e gooda from the pre.i.es ..ased. ,,Sorrurier v,. Lag^doTt ^l!

ofsale,
. tbou^ regmtrntioo as required by Art. 23GO of the Civi CodeOf L. C, the sale is n„Il and void. (V.inti.r vs La r„mn„rnf ^ v

,^

.ation do Beauharnois, *c., .nd Lynch, o;;i',! c c ?
"

.~\Uen« bt is eold.ae containing 40 arpents in superficies' more'oress mthout guarantee of precise measurement, but within crurdc- fined boundaries, „„d H turn o.Tl.tl.at the lot contains „ rea i

y
"n v

'

30 jrpenta .„ superfi^ie,, it.-ill b, hcl 1 to be a sale according ,o^bo„t

Seduction:—.rwe DiMAflEs, W
SmCOGUNG:— raePBACTICE *

STOCK -SubscnpUon for. in a railway company, may be condiUonHI, an^I in suchcas the non-fulfilment of the condition wiir operate as n barto a, vnghtof.ac.ion for calls on the stock. (Rodgers et al, „ppe.,a„tV.r 'd„Launn, re^pondont, Q.-B.)..
- ' "'•""!J^'anJ

scB,Ttrnr.o.,-,„ the ca,eof,, „„t open, ti.e';;;,;^; to .hJ'V,,;^;;.^;,;'';;,-^;-"*
Kb or .nterest to oppose tjjg s..le of a property affected inhe sub-

ScnKTV:_Fi,/e CAriA.s AH Responde.Vdcm.

; .
on the op.n.onof the Co.rt) .Jhder a discretionary .power'posS
by^h.m, and without fraudulent intent, i, not an ifregularitrwiU. '

^^

IthTrr • "^f"'
«'»"»""'«'"« »'- ''-k against such loss as „

. nugh be occasioned toU.o bank by the waflt of integrity,, honestr,
•'

^^ ^ (The Bank of Toronto vs. the European Assurance Society, S G )

'"et.'rr^-'"!' "'^L^'""
^'' ""''"''^ ""^«' '^ ««'«d for Becuri yVdrcoa ts , by aimplQ nrniiA tu« t i . .. .i . ., . . . .i

—

. .
^ "

\

15

323

252

52

2

63

TibaA
anylonger. (E.t^ parte Stephen, petitioner, and Stephen, defendant,

* • •". 140
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•

WlunrAA win ,,« cond«„«d ...m„lljr wl.h l(,e prfocl,*! for wj.bnr 'h,/ Wr«tjr u„le« he ,.l««d the benefit ofdl.cui.lrfh tn -Jno form. (8.f.ent
vi. John»on«tn|., (3. of H ). «

v" m*"»
' i09^

'8^.

VI. junnion «t III., (;. of It )< «

T.ro«:-nc«ie t^ a, of « A«^/^.-/.>w.;i„i;:b;ioi;i;g ;a;;M;;;d;;u;;;.;

;csc.T:.T«,,d,„oun;i;f;,,«;™i^rrnoie;r;;ta^^
the face of the „„ie (le.i-.l.o discount) In American ^rc.enb«okMi,J
at p«r and deducting, Iniddiiion.a commiH.ion of $10 to cowr ^lle«a
trouble conneciea with previous Renewal, wa.not w„tiou.. (Eaatfru

*0B« :-lathe caae of a, where the m°,„cy U deposited before the event In fhev^ hands of a s.akehold.r, such deposit is equivalent to a'payment, witiri-,
thomeaning of An. l»27*f the Code, and tberctore the losing party
DW-w^fiKH of acilon to recover back the amount so deposited, la theabsence of rhUul^nicShane vs. Jordan, 8. to.)..«„.,..... ' -

WAB.i.o^,B n«CK.PT :-.A, in favor of A., cannot be legally transferred to B . without»n endorsement thereoB by A. (Buiie vs. VVhyte, C.of R )..W A« DEP.RTM«»T .-Moneys wable on account of a pending contract with VhV.Vo'r
the erepMon of fortifications in this P?ovlnce,.are „ot liable to nitich'men. 'Wtt. vs. Piton et al., and II, M. Principai Secretary. oJ sTa.efdr the War Dopnrtmonl et al., T. 8 , 8 »

"

"

WArKi4.BowE«:^KW«b;aAo«8. - ' ••V
W.r. :-A, >i,.urie ,U bien,, is not liable for butchers moat purchased by henand

W.Lt :^n the «j,o^f , executed in solemn form, it is necessary that the notarv

:
^. Tespl?;ty; .

V''^!": ^"=^«""»'" '''"«"-'. "^ Pe^ar,

^VJm.sS :-When an affidavit establishes that a, win7e;;V;he";V;t'e';;,;(ng 'for';;;

•s no regular communication, that Ije ^11 be there at least a mon i?.and that on his return he pi-opo^pd to ,et flffor .*e United StaTs to

7-" »''7«" indefinite time,ai,ord%^ill be granted for theWdmte examinat.on.of the wjtnos,. dgi^f Art. 240 of the Code ofZuProcelure. (Molson vs. The Moisio Company, and Dufresne. ppposanand the plaintiffs, contcstfiig, 8.0.)...,........,.
"^'-''PP"'''"*.

"trti *? " .?'i"'
having made, Hurlpg- iu pendency', an wiignmen^under the Insolvent i.cf. ,tfn be examiped as a w^itness by the aSZewho .ntervenes^d '.(Ikes up M.^n»tance Ih l^s place ( "f e "s"Bowje.^nd Bro^, intervening^jWj C C )

i^it'eevs.

^^yor El'*^^. c»-ot be granted^njp^ b; 'i^o:^;:;^^:;;,
.

, B^ch s,ttln|. ,n Appeal, wf^^lfhe Ji^t of the Attorney General
k.> . (PfgiRtt V4„Noiman, Q. B.l. . * 1 "^^

^eneraj
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