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DIVISION COURTS.

OFFICERS AND SUITORS.

Clerks and Buailiffs.

Quentions for the Law Journal, with reference to Attach-
ment i—

1. "rom the words, It shall be Jawful for such Clerks,
J1dge or Justice of the Peace forthwith to issue a warrant,”
&e., &c., (section 64, D. C. Act, 1850) I infer that 1t is not
absolutely compuwsory on the Clerk, Judge or Justice, tn 1ssuc
such warrant, but that unless such Clerk, Judge or Justice
postively knows that the affidavit filed 1s wahout suflictent
ground, the warrant should be ixsued ; if theretore such war-
rant is issued, handed to the bailifl or a constable, the pro )cn?'
swized, brougnt to the Clerk, appr.ised and kept in custody tifl
Court day; there appears no plauntiff; if defendant pleads
illeaal prosecution on the part of the plaintif, and 1f the plan-
tift hath absconded, where is the redress fur the defendant’s
loss sustained by detention of his goods ?

2. If atter perishable goods seized and apprawed, 2 third
party claims_such s as his property, can Clerks legally
sell such perishable property betore judgiment rendered 7 And
if he can do so, Ly what authority may he require the plaintff
to indemnily him for so doing?

The coudition of Bond (form No. 23) bewng only, “in case
judgment be not obtained by plaintiff 5 but in this instance,
althongh judgment be obtained afterwards and at the same
time tlurd panty rmvm" his claim, such a bond would be
insufficient. Such Bond also 1s required 10 be given to the
defendant; it may, however, happen that such defendant had
none of Ats goods seized ; he therefore may not appear nor
care as1ything about the attachment.

Should the Clerk decline selling the perishable property for
want of sufficielt security, and such property remamn in his
custady, it might very casily happen that the cost of keeping
the same would amount to double its value.

The above questions came up in a certain case, which I will
brefly state as follows:—

A. made affidavit against B., upon which warrant of Attach-
ment was issued; the constable seized a horse and sundry
other articles ; the goods being brought to the Clerk's custody,
were duly appraised—the horst 21 $20; next day C. appeared
and claimed the horse. Interpleader Snminens now issued
according to Act; C. wanted to take horse—offered bail ; Clerk
had no authority to take bail, nor had he a form of bond; he
found that form 24 is not applicable. Constable not having
taken bond from plantff bLefore seizing perishable propenty,
(which he said he was not obliged to 1ake, since the Act on{y
says, it shall not be compulsory npon the baihft or constable
to seize, until the party seizing out such warmant shall have
given a bond,” &ec. ; hence it is optional with tlie constable to
demand such bond or not.) Clerk declined 1o give up the
horse—also, found it advisable not to sell the same as per-
5haglc property, but abide the decision of the Judge at next

ourt.

Tn the event now of claimant proving the horse to be his
property, the next question arises :

3. Who indemnifies the claimant for his damages sustained
by the loss of the use of the horse?

The Clerk 2—he will justify himself by the Act for what he
has done, and by that which'is not in the Act for that which
he has declined to do.

The Constable ?—he will justify himself by the Act, which
makes the taking of a bond optional with him ; and although
the warrant commands him to take the effects of defendant,
not anymlgomythmg about other effects, even not of such that

are supposed to he defendant’s, yet, nevestheless, if the con-
stable dad all an his power, of ht scized the horse which was
generally supposed 10 be defendant’s property, and vo‘mlml out
1o Iunt by plauntiff as such, it would be very hard if Constable
should be obliged 1o pay any damage.

The Plaintift 2—he may say, «J was under the impression
it was defendant’s horse?®; but he very probably will decline
paying any Jamage, and 1f suit entered awunst hun, plead for
a non-swit'on the ground that there 18 no authonty for such
claim.

4. And since neither Clerks, nor Baiifls, or Constables are
authorized 0 substitute laws or furms where the Act is defi-
cient, would it not therefore be advisable for our Legislature
1o pass an Act whereby Clerks, Judges, and Justices of the
Peace are authonzed, before the said warrunt s granted, to
demand frum plainuft a bond, with surety conditivined, as in
the 10th section, and also conditioned that the plamtdf will
pay all cots, damages and claims that may |+ weurred m
consequence of any seizure of sale of goods that the constable
or bailuf may be directed by the pluntfl to seize, wnd which
will afterwards be proved the propenty of a third party.

Your opinions in answer 1o the above questions will be
thankfully received. 0. K.

Answers to the above :—

No. 1. However it may be with respect to Jus-
tices of the Peace, who are not cntitled to make
any charge for issnmg a warrant of Attachment,
the Clerk is clearly bound to issue such warrant
upon a proper aflidavit being filed with him.—
What should appear in such an afiidavit, has been
explained in a former number of this Journal.

The Clerk, as an officer of Court, is entitled to a
fee, and the only discrction he can exercise is in
respect to the safficiency of the afliuavit. O. K.
wrongly infers from the words, * it shall be lawful,”
&c., that it is not compulsory on the Clerk to act
upon a regular aflidavit. When a duty is cast by
Statute, upon oflicers of Courts whatever they may
do, they must do on reasvnable request.  *“"hatever
it is lJawful for them to do, it would be illegal for
them to refuse doing when an applicant has com-
plied with the terms of the Act.

The officer’s own knowledge, or supposed know-
ledge of facts, cannot excuse him from perform-
ance ; the lauver part of this query relates to a
defeet in the law, we will notice presently.

No. 2. He can, holding the proceeds.

If the claimant be anxious to obtain his property,
there seems no objection to the Clerk’s surrender-
ing it to him on obtaining a Bond or other security
1o save him harmless in the matler: but if the
plaintiff desire 10 have the property sold and will
indemnify Clerk for so duing, the sale may be car-
ried out. There is no provision for this in the Aet,
but a similar practice prevaiis with Sheriffs.

The best course is to suc out an Interpleader at
ouce.

The Bailiff is liable, should he seize the property
of a third party. In seizing perishable property, he
may require 2 bond from the plairtiff, and he should
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always do sv, as it is his best, if not his only, secu-
rity. Even on interpleader he would probably be
ordered to pay costs for omitting to do so.

In the case put, it would have been better had
the Clerk taken sccurity from C. as was proposed,
though he certainly was not bound to do so,—or
have sold the horse and paid the 2mount into
Court, on receiving from plaintiff the nsual Bond.

No. 3. The Constable would be liable to the
clauimant for damages, for he did that which the
attachment did not authorise him to do, viz., he
seized the goods of a third party: if the plaintiff
actually interfered and ordered the constable to
seize the particular horse, he also would be liable
1o claimant.

No. 4. It is an objection that n party is allowed

to suc out an aftachment at all without bond to
indemnify parties injured, should it tmm out that
plaintift’ hus acted without suflicient grounds, (sce
query No. 1); but in case of a doubt, as to whom
property belongs, the constable must incur the res-
ponsibility of acting on his own judgment; yct
there is no objection whatsoever to the constables
receiving a bond from the plaintift to pay costs and
damages in case the goods, directed to be taken,
prove afterwards to be the property of a third party;
and this in addition to the bond which the plaintift
is required to give in the name of the defendant.
- In doubtful cases a bailiff who can obtain a bond
of indemnity from the party who puts him in motion
should always do so: there is nothing against it in
the Act. _—

Wernaxn, March 19, 1857.
1 wish to know what course 1 am to pursuie in a case where
1 placed a note i the hands of a Clerk of a Divisian Court for
collection—oltained judginent thereon—the Exeention issued,
the Bailif returned it + no goods™—the Baildl died. T ordered
the amount to be collected —the evecution issued acain,  The
{)rcscm Baiiifl finds a reeeipt in the hands of defendant, signed
y the deceased Baitiff; in full for the judgment and costs—
said receipt wentioning number of suity and all panticulars,
flow am 1'to proceed to eoilect the amonnt of judament—and
from whom? [ alzo wish to know if § am liable for aay costs
to the new Datliff, for services performed in attempting to
collect—and if § am, is nut the Clerk, or the parties that are
responzible for the judgnent, responsible for the latter cost
also? The defendant rdfoses to let the receipt pass ont of

his hands. C.

Answer to the above :-—

The Bailifl’s personal vepresentatives are liable,
as also his sureties.  The action should be bronght
on the Bailifi®s covenant for the false return of “no
goods,” when in fact the Bailiff had levied the
money : the defendant who holds the receipt may
be subpenaed as a witness 1o produce ity and to
prove that he paid on the first exceution.

The Clerk does not appear to be in any way
liable to you.

The Bailift' who made the last levy is of course
entitled to be paid his costs, and the amount thercof

wiil properly form part of your claim in the action
on the covenant.

Your first step will be to procure a certified copy
of the covenant {rom the office of the Clerk of the
Peace of your county.

SUTTORS.
Goods Bargained and Sold,

Purchaser not accepting.—1f a party refuscs to
accept goods which he has purchased, the seller
may bring an action against him for any loss or
damages he has sustained by reason of the party
not performing his contract: as the plaintift has
the goods, he will not recover their value, but he
may recovet for storeage or the like, but in general
the difference between the contract price and the
market pricc on the day the contract was broken
is the measure of damages.

In an action for not accepting goods sold, the
plaintiff must prove the contract and breach, the
performance of all that was required by bim to
be done, the refusal to receive and the amount of
damages.

Scller not delivering~1f a party who sells goods
to another refuses to deliver them on request, an
action lies by the purchaser, and in such action the
purchaser must prove the contract, the breach, the
performance of all conditions precedent on his part,
and the amount of damages. The damages would
be the difference between the contract price and
the price of the goods at or about the day when
they ought to have been delivered.

When parties agree to trade goods, and the bal-
ance being in favour of the plaintifl; the defendant
omits even for three years to send goods to meet it,
the lapse of time docs not entitle the plaintiffs to
bring an action as for goods sold: his remedy is
Ly an action against the defendant for not deliver-
ing goods. To prove that the plaintiff was ready
and willing to accept the goods and pay for the
same, it will not be necessary 1o prove a tender of
the money, and a demand of the goods is sufficient
evidence that the plaintiff was ready and willing ;
the demand may be by the plaintifi®s sorvant.

Breach of Warraniy.

We now come to a subject of very general im-
portance, on which little information is possessed
by Division Court suitors, and upon which much
misapprehension prevails. We purpose therefore
enlering at some length on this branch of the
law and the evidence in relation to warranties in
general.

Warranty in general.—Where goods or other
things have been sold with a warranty as to their
quality, which has not been kept, the purchaser may
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maintain an action upon the warranty to recover
damages for the breach, or in some cases he may
vescind, give up, the contract and suc for and
recover the money paid for the goods; for whenever
money has been paid on a consideration which has
wholly failed, it may be recovered back by the
party who paid it.

fn an action for Breach of Warranty, the party
bringing the action, must prove three things;

1st. ‘The contract relating to the sale, thatis to
say, the consideration or promise and warranty ;
2nd. ‘The breach of the warranty; 3rd. The dam-
ages sustained by such breach.

(T0 BE CONTINUED.)

MANUAL, ON THE OFFICE AND DUTIES OF
BAILIFFS IN THE DIVISION COURTS.

(For the Law Journal.—By V.)
CONTINUED FROM PAGT 43.

Goods, specially cxempted from seizure, are thus
mentioned in the 89th seetion of the D. C. Act:—
« Excepting the wearing apparel, and bedding, of
“ such person and his family, and the tools and
“ implements of his trade, to the valuc of Five
¢« pounds, which shall, to that extent, be protected
¢ from such seizure.”

It will be seen that the protection only extends
to cover goods to the value of five pounds alto-
gether, and it would probably be considered that
the term “value” refers to the judgment creditor,
and therefore that articles should be valued with
reference to the price, they wonld probably bring
at bailifi’s sale.

By the 8th settion of the D. C. Ex. Act, the land-
lord of any tenement is authorised by any writing
under his hand or under the hand of his agent 1o
be delivered to the Bailiff making the levy, (the
writing stating the terms of holding, and the rent
payable for the same) to elaim any rent thendue to
him not exceeding a certain period, according to
terms of payment, and iii case of the claim being
so made, the Bailiff making the levy must distrain
as well for the amount of the rent so claimed and
the costs of such additional distress, as for the
afmount of money and costs for which the warrant
of exccution issued, &c.; thus placing the officer
in the position of Bailiff for the landlord, and at
the same time an officer of the Court for the pur-
pose of levying the amount of the Execution. Now
as the landlord could himself distrain wearing
apparel and the other excepted articles, so can the
Bailiff of a Division Court, when thus acting for
him. This then forms an exception to the rule,
exempting wearing apparel from scizure, and

{1} Woedzork «. Prrhard.1C. C. (.. 493,

although the wearing apparel and implements of
trade of a debtor are under the 89th see. of the D.
C. Act exempted from seizuve, yet when the land-
lord gives the bailifl’ a notice under the 6th see. of
the D.C.E. Act, claiming arrears of rent, the bailiff
may distrain such wearing apparel, &e., in order
to satisfy the rent so claimed.[1]  We shall have
accasion hereafter to notice wwure particularly the
proceedings when a claim for arrears of rent is
made by the landlord.

Disposal and Sule of Gouds twcen in Exccidion.—
After goods have been seized under a warrant of
execution, an inventory of them should be made.
The Bailiff may either leave the property seized on
the defendant’s premises, placing a person in charge,
or may remove it to a place of safe custody till
he cansell them. But the Bailil is not obliged to
keep the goods, where he found them, for he is
responsible for their safe keeping, and if rescued,
Bie is liable to the plaintifl. It is not unusual, how-
ever, for Bailills to leave the goods seized in the
possession of the defendant, on receiving suflicient
seeurity that they will be fortheoming on the day
of sale. This practise is not prohibited by the
Statute, and it seems the most inexpensive mode
for the defendent; for by this means he is not de-
prived of the uze of his property, nor is he at the
expense of a person in charge.  {t is to be remem-
bered that in thus acting, the Buailifl assumes a
personal responsibility, for he cannot compel a
plaintiff to step into his shoes and sue on the
secnrity, in casc the goods are not forfhcomring on
the day of sale, and consequently he would be liable
to the plaintiff to pay at least the value of the goods
seized. In practisc this mode of proceeding scems
to work well.

phvasme: —

U. C. REPORTS.

GONERAL AND MUNICIPAL LAY,

Woops v. Tie MuNicipanity o WeNTWORTH AND THE
Conronatiox or HaMiLtoN,
{Laster Term. 19 Vie)
Highwways—Corporatiens——Lictility 0F, to 1e)riy,

In ente ngainst the Muvicipaduy of the Comuty of We vswarth and the Cor,
mtion of the CNy of flamtlion tur uot repencing a braedee atleged to be bying
Letween the County of Wentworth wud ilx Cay ot Hanihion ; 3t appeaning
i evalence that e bradze croceed pie D ganlie eanst the witers of which,
by siatutc, ate navigable waters. Aad are pot withi ciber the ety or the
county ; that an cach sule of the canad there was a e, that the dey Taut
i the one side wis part of tiie owastup of West Phanoro. el an the
other part of the of the Caty of Hamuiton ad that the eanal dinas o the 1w,

Held, that such bridge was ttor 10 be conadeced negy bedze long Beticeen the
ey and county withm the inearnzg of the 3NN <eciion ef 12 5 1c. cnp. 8L,

Sembe, per Drager. C.J . that whent the tort alleard se the nonoperfonmince of
a jont daty 5 1t the ot duty be not proved, the plamtul mast ol jn toto,

(GC. P R.101.)

Casc—The declaration stated that a ceitain ridge called
the Upper Burhngton Bridae lay between the county of Went-
worth and the city of Hawmilton, aud was a_public highway.
That after the passing of the Upper Canada I\}unicipal Corpa-
rations Act of 1849, it became and was the duty of the defen-
dants to keep the sabd bridge in 1epair, and averred as a breack
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of that duty that they allowed the bridge to get out of repair,
aud the planks, timbers and riling to be t?eslroycd, and a
larze hols to be in the bridge, greatly obbtructing and render-
ing it dungerous. By means whereof the plaintuf, his horse
and carringw, while fawfully passing along the bridge, were
thrown into the water.

Pleas, by the City of Humilton ¢ Ist. Not gty 5 2ud. That
the bridee was not ly;cl\\'cen the county and the city ; 3rd. That
the bridge is wholly in the county of Wentworth, and not
extending into or beyond, touching or reaching the lunit of
the city ; abeyue Aoc that the bridge was between the county
and city.

Pleas, by the County of Wentworth: 1st. Not guilty ; 2ud.
That the bridge was not between_the county and the city ;
3rd. That the bridze is altogether within the linuts of the city
of Hamilton; absque hoc that the bridge was between the
county and city.

‘The case was tried in November [ast at Hamilton, before
Richards,J. It appeared that the bridge meutioned in the
declaration crossed what was formerly the channel of the
Desjardins canal, which was deep water; that on each side of
this channel there was marsh, and that the hand or dry land
on one side the marsh s part of the townsiup of Flamporo®
West, and on the other side is part of the ety of Hammlton.
There is on the city side an embankment or filling in of earth
guing towards, but not extending to, this channel. The bridge
was out of repair; there was a hole of sumo four feet long,
and eighteen inches wide in i, The plaintift was driving his
horse in a buggy from the West Flanbore’ side, over the
bridge; the horse started at the hole, backed, and went over
with the buggy, and the plaintill in it, into deep water, and
the whole were with some diflicalty extricated. evi-
dence was given on the part of the defence to show that the
horse was baulky; that the plaintff showed a want of proper
care in driving, instead of leading, the horse actoss the bridze.
But the main defence was, first, that there was no joint lia-
biltty, such as is charged in the declaration, proved; and on
the part of the city it was conteniled that no part of this bridge
was within the city limits. To this it was answered that it is
part of the harbour in front of the city. The jury found that
the place where the accident happened was no part of the
city of Hamilton, but was without the limits of that city, and
they gave the plaintiff « vendict and £50 damages.

In Michaelnas Term, Dr, Consor, Q. C., on behalf of the
Alunicipal Council of the Conuty of Wentworth, obtained a
rule Nizi to set aside the verdict, and euter a nonsuit on leave
reserved, or for a new trial on the ground of misdirection.,

A similar rule was obtained by Burton for the city, in which
it was further objected that the verdict was against law and
evidenee.

Durinyg Hilary Term Iast, Freeman showed cause, and con-
tended that by the statate 12 Vic., cap. 81, sec. 39,a highway
lying between a city and county is ltable to be kept in repair
by both, and this being a highway actess the water which
divides the city trom the county, under the act both are liable
for its repair; nor does it lic on plaintif to show how much
belongs ta the county or how much to_the city, and both are
jointly liable-—citing The Mayor of Lyme Regis v. Henley,
3 B. & Ad. 773 Rex v. The Inhabiants of Kent, 13 East. 220;
Rex v. The Inhabuants of Lindsey, 14 East 317; Rex v. Ker-
nson, 3 M. & S, 527; Dwarns on the Statutes, 712; Statute
12 Vie., cap 81, sees. 39, 41, 60, 80, 106.

Dr. Connor, Q.C., contra.

Drarer, C.J.—By the statute 12 Vie., cap. 81, see. 38, all
roads and bridges rummng, lying or being between ditlerent
counties, or between a county and a city, lymg within the
boundaries of such county, or on the bounds of a town or
meorporated village within such county, shall be within the
jurisdiction and subject to the contro! of the municipal corpo-
rations of both such counties, or of such county and city, or

town and village, as far as respects the making, maintaining or
improving the same, or the stopping up, altering ur divening
the same, or the prutection of any timber, stone, sand orgmvéi
growing or being thereon, or the regulatmi the driving or
riding thereon, or other use of the same, and this notwithstaud-
ing that the line of such road or brudye shall or may eccasion-
ally deviate from the line of its course between such conusty
and city, or alony the bounds of such town or village, and in
some parts thereof hie wholly within one or the other of such
coutities, eity, town ot village s and no by-law, to be passed
by any of such municipal corporations with respect 1o an
such road or bridge for any of the purpeses aforesaid, shall
have any force or effect whatsoever, until the razuing of a
by-law in similar or corresponding terms, as nearly as may be
by the other of such corporations.

Sec. 41 gives to the municipal council of each couuty power
to make by-laws. Eleventhly, for the openiug, &c , of any
new or existing hizhway, &c.. bridge or other communication
running, lying or being within one or niove townships ; or
between two or more townships of such county, or beficcen
such county and any adjoining county or cily, or on thc
bounds of any tawn or mcorporated village lying within the
boundaries of such county, as the interests of the inhabitants
of such county at large shall in the opinion of the municipal
comeil require 1o be so opened, &e., at the r}mblic expense of
such county ; and for the entering into, perfurming and exe-
cuting any arangzement or agreement with the municipal
corporativn_of any such adjoining county o: counuties, city or
cities, or of any such town or incorporated village, for the
execution of any such work and at their joint expense: and,
Twelfthly—For the protection and preservation of any timber,
stone, sand or gravel, growing or being upon any allowance
or appropriation for any of such ccumty roads. (Se¢ alsc
Sixteenthly.)

The huudredth section (read, as re-enacting, in regard to
cities, the sixticth section.) Fimstly, gives to the city council
power to make by-laws for the opening, &c., any new or
existing highway, road, street, side-walk, crossing, a lrc;‘y, lane,
bridge or other communication, or any public wharf, dock,
slip, drain. sewer, shore, bay, harbour, river or water, and the
shores and bdanks thereof within the jurisuiction of the cor~
poration of such eity, aud for the entering, Eed‘orming and
executing any arangement or agreement with the municipal
corporation of the county or couuties in which such city may
lie, for the execution of any such work, at the joint expense
and for the joint benefit of the municipal corporat.on of such
city and the people they represent.

The first question which appears to present itself is whether
this is a bridge | f‘ing between the county of Wentworth and
the city of Humilton, coming within the meaning of the thinty~
ninth section 12 Vic , cap. 81, as a bridze Iying between the
boumlaries of the county aud the city. The'evidence in itself
is not at all distinct or sutisfuctory. In order to ascertain this,
in addition to the evidence given at the trial, 1 have loaked at
the descniption of the boundaries of the city of Hamilion, given
in Sched. C. to 12 Vic., eap. 81, according to which it seems
the city of Hamilton lies within the boundaries of the township
of Barton, and is in fact created out of part of that township ;
and the city is bounded by the walers of the Burlington Bay ;
not however treating these waters asthe boundary of the town-
ship of Barten. The city boundaries also include the Aarbonr
in front of the city. 1t was contended that these waters or the
harbour extended behind the Burlington heights, and the Des-
jardins Canal acts show these waters, running, if not to, at least
towards Dundas, were and are navigable waters, not within
either the county or city, and therefore are a highway between
the county and city ; and so this bridge over such waters is a
bridge over o patt of a highwuy between the county and city,
within the mneaning of the 12 Vic., cap. 81, sec. 39. The jury
negatived vutually, if not directly, that the bridge was in" the
harbour in front of the city.
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Tha 7 Geo. 1V, cap. 18, the act incorporating the Desjanling
Cunal Company states in the preambly, that « it is of mumfust
importance to forin a water communication or canal front the
said bay (Burlington) 1o the villigze of Cook's Parudise, throuzh
the Litervening marsh and other lunds.”? [ do not find any-
thing else in this ot other ucts of Upper Canudn rexpectung
the Desjardins Canal, touching the question, however remotely.
The on{ act of Canada affecting this canal is 16 Vie., cap. 54,
which throws no lizht on the guestion. None of thess acts
show the bridge to be within l}w harbour, though the water
over which it crosses shouid be deemed part of Burlington bay.

There is in fact no evidence to show where the boundary
lino between thy townships of Buiton and Flambory® West
meet, if in fact they meet ut all in the marsh through which
the waters in question run. Looking merely at a map, it
would seem as'if they did not, but that the marsh genemlly
lies either in the township of Ancaster or of West Flambero®,
According to Mr. Blythe’s evidence, the place on the west
side where the bridge and its contituation comes to the firm
ground is in West Flamboro’; but in which township, or
whether in any township, the mawsh or the water-channel
over which the bridge passes does not appear as a distinct
matter in evidence.

If this marsh and this channel are within the limits of either
of the townships named, or in fact of any township, then the
bridge must be, I think, considered as not within the meaning
of tire 3%th section, as a bridee lying befuween the county and
eity. I understand that section to refer to roads formimr' a
separation in their longitudinal extent as wellas in the Leeadth,
either between two counties or a city, and the other pass of
the county in which the city is. A roud along which a trav-
eller would pass between the two, or across which he woukl
50 out of one into tho other, and not a road which passes

wrough one county directly it reaches the boundary between
it and some other territorial division, passes along and throngh
such other. I take this road to be of the later character, an
therefore not within the strict meaning ot the siatate. But it
may be (and I so understood it to be suggested) that the marsh
is without the limits of any township, is in fuct Crown property
ungranted, and it was contended to form part of the waters of
Burlington Bay; and then the joint liability of the city and
county was rested on one of two grounds: 1st, that the navi-
gable channel was within the clause 39; in which cuse [ do
not perceive that the statute extends to making a bridge over
it ; or, 2nd, that this road comes within the spirit or the letter
of the act, as a road crossing ¥ portion of ungranted marsh,
which intervened between the city and another portion of the
county. 1f this were s0, then it would, I suppose, be witkin
the limits of the county of Wentworth, which by 14 & 15 Vic.,
cap. §, schedule A, No, 42, consists of the townships (among
others) of Flmmboro’ West, Ancaster and Barton; for by the
11th sec. the limits of all townships on luke Ontarlo, &c., and
also on any rivers, lakes and bays n0ot specifically mentioned
in the act (which Burlington bay is not) extend to the middle
of the lakes and bays, and to the middie of the channels of the
said rivers: so that this marsh, il omitted from any survey as
part of the waters of Burlington bay, must, within this enact-
ment, form of the township or tewnships immediately
abutting on it.

But the effect of this extension of the side lines of a town-
ship would only be to bring the bridge in questiun, either in
part or altogether, within the himits of one of the townships
adjacent; and that would apparently not aflect the city of
Hanpilton, as not coming within the application of that enact-
ment, being com; of a part of the township of Barton, but
leaving-Barton still a township, and a3 such subject to the
grpvmwns of the statute referred to ; so that in that view this

ridge would not be between the city of Hamilton and the
csunty of Wentworth. And if the limits of Hamulton were to
be extended by force of the statute till they reached the middle
of tho channel of the navigable waters, the limits of the town-

ship of West Flaumboro® raust be in like manner extended until
they met those of the caty.  So that it appears to me this bridge
can in no way be treated as one lying or being between the
city and the county, so as to covate the juint lability to repair
declared upon, The venbiet that the bndyge, &y was not
within a part of the city, seems qute right; and for the rea
sons alrendy givon, 1 thk, as to the city, the rule for u non
suit should be made absolute.

As to the county, I am by no moans disposed to accede to
the argument, that being an action ot toit, the pliintfl may
retawn his vendiet aganst one defendant, though fuiling against
the other. My uclination at present 13, that where the wrong
is the non-performance of a joint duty, if the jout duty be not
proved the plaintitl must tail altogether.  But were it other-
wise, I do not see any evidence to make the county liuble for
keeping this roud in repair.  No proof was given of any by
law making this a county bridge or road, nor any other proof
establishing the liubility of the county to keep it it repair.
No statute that has beon cited, or that T have seen, imposes
such an obligution. It is not a tol} budye, for all that appears,
50 as to come within the provisions of 16 Vic., cap. 190, sec. 34,

I think, therefore, the tuls obtained by the county to enter
a nonsuit should also be made absolute,

Bucuarr v. Tue Muxiciparity or Tue Usttep Towssutes or
BrasT AND CARRICK,
(Easter Ternin, 19 Vic.)
Preof of bylusw.
The court will diccliargze & rule 10 quush & by<luw mosed on o copy of the by.

bow, venned ua snanner duliecent frow that pomtet out by the slatnte, unless
the retsuns sor such valunce ure cleardy wnd sl fuctonly explaiied.

(6C. P. R.,120.)

8. Richards, in Michaelmas term last, obtained a rule Nisi
(returnable on the 1st of Hilary term) calling on the Munici-

d | pality of the United Townships of Brant and Carrick to show

cause why a by-law, entitled, * No. 4, to raise,
loun, the sum of £300, payable with intorest in
for the purpose of cutting several roads and bridging streams
in the United Townships of Brant and Carrick,” should not be
quashed, on the followiny grounds: First—That the amouut ot
rutable progperty iu the Municigality for the financial year next
preceding the passing of the by-law 1s not set forth therein.
Second—That no day is named on which the by-law shall
come iuto operation. Third—That the interest on the deben-
tures is directed to be made payable half-yearly or otherwise,
which is uncertain. Fourth—That the by-law purposted to
be for the construction of certain works, which were nearly all
doneand paid for before theby-law was passed. Fifth—That
there ate several distinet and unequal sates in the pound, men-
tioned in the schedule, to be levied.  Sixth—That the by-law
does not impose a special rate per annum, to be levied in
addition to all other rittes levied in each year. Seventh—That
the by-law was not submitted to the gualitied municipal elec-
tors of the Muunicipality for their approval,
There were affidavits, verifying the co
duced to be a true copy.  The copy produced had, moreover,
no seal. The facts extrinsic of the by-law itself, which con~
stituted the toundation of the fourth and seventh objections
were also stated on affidavit. !

In Easter term C. Robinson showed cause. He objected to
the want of a seal, and 1o the sufficiency of the excuse for its
not being attached to the copy as the statute requires; also
that the certificate of the clerk was insufficient; that the
papers should be entitled, that it might appear who was the
telator: that though Buchart is put forth as the relator, it is
anather l&any who swears to the copy of the rule—See Fisher
v. The Municipal Council of Vaughan, 10 U.C. Q. B. R., 492,
He referred to 12 Vic,, chap. 81, sec. 198; In re Conger v.
Peterboro® Municipal Council, 8 U. C. Q. B. R. 349; Cole on
Quu Warranto, 1815 the rule in the Court of Queen’s Bench

by way of
seven years,

y of the by-law pro-
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in England of Michaehnas term 3 Vie., i the ease of Regina
v. Hedees, 11 AL & T 163, showinge that under that rule the
allidavit must show at whoze instanco the application is made.

Richards, in teply, invisted that the affidavits in this ease,
stating distinetly that the cops put_in wax a true eopy of the
by-law, furnished niore direet evidence of its aunthenticity
than the attaching of the seal would dos that it appeared the
clerk had stated that he dared not put the sealy that in Laster
terin 17 Vie. the court of Queen®s Beneh, i Morrison v Musti-
cipality of Aithur, granted a rule to quash a by-law, though
the clerk had refused to centify it.  Supposing ‘the ease pro-
perly befurs thie court, the other side had not attempted to
suppost the by-law.

Drarer, C.J.—The 103th see. of 12 Vie., cap, 81, makes it
the duty of the township clerk, on the application of any resi-
dent cf any township, or any other person having an 1terest
in the provisions of i by-law, and on payment of hig fee, to
furnish a copy of such by-law, certificd wnder his hand aud
the seal of the munieipal corporation ; and vither of the supe-
rior courts of coriimon law may be moved, “upon production
of such copy, and upon aflidavit that the smue is the copy
received? from the ¢elerk.  The aflidavit of Edmuml Savage
states that the copy produced is the copy received by hinttrom
the elerk of the wunicipality, and that it iz 2 teue copy of the
said by-law passed by the Municipality. There are two cer-
tificates purporting to be signed by the clerk of the Munivi-
pality, onte dated the 1st of November, 1855, wafered over the
other, which s dated the 1tth of October, 1855, and so as
partially to conceal it, though it is not apparently cancelled.

hat of the 1st of November is in these words s ¢ 1 hereby
certify that the within copy of by-law No. 4, passed by the
Municipality of the United Townships of Brant and Carrick on
the 25th day of June now last past, given under my hand this
first day of Nov., 1855. (Sizned) A. MceViear, clerk, &e.?
The other, which is entirely covered by the paper on which
the foregoing is written, is as follows: 1 hereby certify that
the within is a true and correct copy of a by-law passed by
the Municipal Council of the United Townships of Brant amd
Carrick on the 25th day of Junc last: Brant, 11th October,
1855, (Signed) A. McVicar, secretary.?”” Neither of the fore-
going certificates has any scal; and the absence of the seal of
the Municipality is accounted for by an affidavit of Malcolin
Colin Cameron, that he hath been inforined and verily believes
and hath good reasan to believe, that the clerk of this munici-
pality was requested and refused to place or affix the seal of
the said mumcipality to the certificate annexed to and at the
end of the copy of by-laws hercto annexed ; alleging as a
reason, that ¢he dare not do 0’5 and that for that reason, and
none other, the said seal is not placed thereon or thereto.  As
this affidavit is sworn on the 1th of November last, it may
allude to cither of the twocertificates, one of which is annexed
to the copy of the by-law produced by being wafered on to it;
and the other (that of the 11th of October) is written at the
end of the copy of by-law annexed to the aflidavit.

Without saying that there are no circumstances which wil]
induce the court to dispense with any of the formalities, by
the observance whereof the by-law is to be consudered as veri-
fied without other proof, I may observe that I think it incum-
bent on parties who dePart fromn the directions of the statates
to explam _clearly and satisfuctorily to the court the grounds
on which they substitute other modes of proof of the ﬁ)y-ln\v
moved against.  There are two things to be established: 1st,
That a by-law was passed ; 2ud. That the copy offered to the
coutt is'a true copy. The 198th section of the statute referred
to by Mr. Robinson requires ull by-laws to be authenticated
by the scal of the corporation, and by the signature of the
head thercof, o of the person presiding, &c., and also by that
of the clerk of such corporation; and then ‘enacts, that any
copy of ani‘ such by-law written without erasure or mterlinea-
tion, sealed with the scal of the corporation, and certified to
be a true copy by the clerk, and by any member of the cor-

poration for the time being, shall be deemed sduthentie, and
shall be recewved i evidence in all comsts without praof of the
seal at signatures, unless it be pleaded that any of them aro
faraged.

Naw, if the certificate of the cleck i informal, and therefore
insutlicient for the purpases of this application under the 155th
seetion, it becomes necessary to prove the by-law aothenti-
cated by what the 198th <eetion requires. In tfw present case,
the by-law, according to the copy produced, was signed by
the reeve. and conmtersizgned, « .-e A{!c\’icnr, treasurer.?®  He
may be the saume person who was clerk in Octobor and Nov-
ember following ; but unless eleik on the 235th of June, when,
acconding to the centiticates signed by A, MeViear, the by-law
was passed, it was not duly authentieated, and it does not
appear how this was § and there is no direet evidence that the
origginal by-law was scaled 5 there is only n represontation of
a =ealy indicating that the seal was attached to the original ¢
suflicient if the centiticate bhad been w conformity with the
stitnte 3 but without that, not by itsell suflicient to prove that
the original by-law was sealed.

Assuming that if the clerk’s refusal to aflic the seal werw
distinetly proved, other proof of the prssing of the by-law and
of itz contents wonhd have been receivable to warrant the issue
of thiz rule, I think the demand and refusal should have been
direetly proved.  That the eourt anght not, without sufficient
cause shown on aflidavit, to dispense with the production of a
copy certified as the 155th seetion requires, and that no sufli-
cient proof has been given why the seal is not afflived, to
cuable us to say, that other proof of the by-law should be
received 5 and 1.do not thimk the other proof that is offered
zoes far enough.

In my opinion, therefore, the rule should be discharzed.

Per Cur.—Rule discharged.

Tur. Ciner SuPERINTESDENT oF Scnioors ror Urpzr CANADA,
APPELLANT, IN THE MATTER OF Tie TRusTEES oF Scioor
Secerios No. 1 1y i Towssuip or Harrowsrr, Prain-
TIFFS, AND Roserr Stont:, DerexpaNT.

{Michaelnas Term, 20 View)
(Lieportnd by C, Robinsan, Esy.. Barrister-at-Law.)

The provico w 16 Vic. cap. 185, tee. 15, apphes only 10 the case of an undivided
propRote extendig utlo anure than one school section of the ssine munici-
patity, not where the land ks s dulerent mumcipalities,

(14 Q. B. R., 541.)

Arrrdr from the Division Court for the county of Prince
Edwanl,

The plaintiffs sued for school rates,

‘The only question raised at the trial was whether the defen-
dant was liable to pay school rates out of the school section in
which he resided, he claiming to come within the g;m'xso of
the 15th section of the Schoal Act of 16 Vic., cap. 185.

The following facts appeared in evidence, or weie admitted
on the trial :—

First—That the defendant appeared on the assessment roll
asses<ed for lot number 1, in the first concession of Hallowell,
at £850.

Second—That that let is partly in the town_of Picton, and
the defendant has his dwelling house and resides in the town
of Picton, and that there is no dwelling house on the said lot
No. 1 withcut the Jimits of the corporation of Picton; and hat
the defendant 1s the occupant of not only the part lying without
the limits of the town, buta considerable part of what lies
within the town limits; and that no fence or other erection
divides the lot, so as to mark where the division takes JBlace.

‘Third—That the school section No. 4 is described as com-
prising the 1st concession of the township of Hallowell north
of the carryingz place, from the limits of the town of Picton to
the township line, and also the second concession from the
north side of lut No. 2 ta the township line 4.
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Fourth—That the achool house in the school section No. 4
is without the limits of the corporation of Picton, on lot No. 8,
and the defendant did not send any children to the school there,
or use it in any way.

Upon a consideration of these facts, the learned judge below
decided that the defendint came within the proviso contained
in tho 16th section of thy act, which iz as follows: « Provided
always, that any undivided oceupied lot, or part of a lot, shall
only be linble to be assessed for school purposes in the school
section whero the eccupant resides.”?

Duggan for the appeal.

Rozinsos, C.J., delivered the judgment of the court.

If wo look no further than the wonds of the clause in ques-
tion, they do seem to import th t where 2 man owns either a
Jot or a part of a lot which covers a part of two school sectione,

he should onlf be liable tu be assessed for school purposes in |

respect of such lot or part of « lot in the school section wherein
he lives.

Whether the whole of the land ix to be taken into acconnt
in assessing hitn for schoat purposes, or only that pant of it
wlich lies within the school section in which the proprictor
rosides, is not expressly stated in the act, probubly because it
was thought unnecessary to express it.

We are not surprised that it appaared to the learned Judeze
of the County Court that the proprietor conld, at ail events, not
bo assessed for 2 school rate by any authority out of lus school
division, where he is living upon an undivided estate, whether
such estate be a whole lot or part of a lot; because that doos
secin to be the plain import of the words,

The defendant, it is stuted, lives in the incorporated villase
of Picton, upon a lot of Yind which extends beyond the limits
of the yillage into sclicol sectic 1 No. 4 in the township of
Hallowell ; so that his land not only extends into two school
aections, but it forms part of two distinct municipalities.  And
the question rused by the appeal is, whether the 16th section
of 16 Vic., cap. 185, was intended to apply 1o any case where,
as in that before us, different portions of the same lot on which
the person assessed resides are in different municipahties, or
only to cases in which parts of the same lot are in different
school sectious of the same municipality.

Our opinion is, that the portion of Sterm®s laud which lies
in Hallowell must, by the wuthorities of that municipaliy, be
treated ax the land of an absentee, and charged with taxes
accordingly, though the 15th section of 16 Vie., cap. 185, is
not so carefully expressed as to bring out the distimetion mto
view. We are satisfied that must by the meaning of the leg-
islature, and that this provision appiies ouly in reaard to the
case of an undivided property owned by ouc person, and
extending into more than oae school division of the smne
municip:ﬁity.

In such cases there would be no conflict of duties, because
there is but one assessment roll and one machinery for impos-
ing and collecting the rates; but where the propenty eatends
into more thau one municipality, the Jand is still to be mted in
each according to the provisions of the assessment act—16
Vic., cap. 182, secs. 22 and 39, and other sections—and there
would be a school rate put into the roll in respect of the land
sitnate in that municipality in which the proprietor has been
rated as a non-resident, as well as that in which he lives, as
was ro doubt the case in this instance; and it 1s plain that
nothing was done here but what must inevitably take place in
carrying out the general assessment law, with wfxich the clause
in question in the School Act was not intended to interfere.

We are not aware that any other question was intended to
be raised by the appeal, and therefore are of opinion that an
order should go that the judgmeunt given in the Division Court
be reversed, and the judge of the court should give judgment
for the plaintift for the rate due.

Judgment below reversed.

CUAMMBUR REPORTS,

(Hepartal for the Lawe Jaurnal and Hasnumts Common Lase Mrocature 422,
6w 1. Moo Brssos, Bequined

Carverey vo SMITi.

Seizure of 1 mey pad mto Conrt. wnidor Division Court Lreention—13 § 14 15,
ehnpter B3, sordton 5,

Money paid into canrt is not hiahle to ecizure under exeeution, while in the
hands o’ the officer of the coust.
{Jan. 23.181,)

The particulars of the vaxa appear in the judgment.

Ronixsos, C.J.—On the £0th January, Richards, J., granted
a summons on the deputy elerk of the Crown and Pleas in the
county of Simcoe to show cause why he should not pay over
to the plaintiff or his attorney the money paid into Court by
the defundant in this cause.

This suit is depending i - in the Common Pleas, declaration
having been filed,  Pleas were filed on 6th December, one of
which was of payment of £10 into Court,

The plaiintifl™s attorney went with & proper authority from
his client to receive the money from the Deputy Clerk of the
Crown, who informed him that he had it not ; jor that the £10
had been scized by the bailiill of a Division Conrt, under an
execntion against the goods and chattels of this plaintifl ut the
suit of Young and Abram.

It happened that the defendant’s attorney in this suit was
attorney also for the plaintiff’in the suit in the Division Court;
and, taking with him a baililf of the Division Court, he went
to the office of the Deputy Cletk of the Crown and paid inte
Court for the defendant in this suit the L£10 in question, Jaying
it on the table before the Clerk, and obtained the Clerk’s
receipt for it in the margin of the plea.  The bailif who had
come with the attemey, and who no doubt was act.ag under
instructions from him, thereupon immedintely took up the
money from the table, saying that he seized 1t under an exe-
cution in his hands aguinst thns plaintiff at the suit of Young
and Abram.

The Deputy Clerk of the Crown, (or rather his clerk, for he
was not present in person,) having the exerution shown to
him, and supposing the bailift had a right to take the mon-y,
did not oppose it.

The money was paid over by the bailiff to the attorney.

The question is whether the seizing it under the Division
Court execntion was legul, under the Statute 13 & 14 Vie,,
cap. 53, scc. 89.

I think it was not legal, It could never have been intended
by the Statate to allow of money being seized in the hands of
an officer of the Court under such circumstances. It might
ereate confusion and embarrassment 3 for it was not the plain-
tifl’s money till he accepted it; and it ought to remain in the
custody of the Court, and under its control, until the plaintifi
took it cut.  There might, for all we can tell, have been cir-
cumstances which would have made it praper far the Court to
allow the defendant to take it back(a); or, for all the . bailiff
could tell, the case may have been one in which a defeudant
was not allowed to pay mouey into Court; or the plaintff,
even if Le had taken it out, might be allowed under certain

{n) Culyer ©. Sy, Arch. Praciice, 1283,



68 LAW

JOURNAL,

| Armae,,

sy

circumstances to return ity and at all ovents he must be
allowed to excrciso his discretion whethier he will take out
the money or not, looking at the condition upen which it hias
been paid in.  The bailitf had no right to scttie the point
for him.,

It was an crror in the attorney to act in a double capacity,
as he did.

But on mote general grounds, it hasbeen decided in severl
cases in England under the Statute, (1 & 2 Vie., chap. 110)
whirl permits money belonging to a defendant to be seizedl in
exav o 3=—which Statute is precisely like ouss in it language,
~that the Sheriff, or officer, can only seize money which is
in the hands of the defendant, and not money which is in the
hands ol a third pasty, and held by auch third paty to his
use, still Jess money in the custady of the Court upon a pay-
ment which the party has not yet even accepted.

Watte v, Jefferycs, 15 Jurist, 435, referring to Wood v.
Wond, 4 Q.B., 397, and Robinson v. Peace,7 Duwl. P.C., 93 ;
Masters v. Stanlcy, 8 Dowl. P.C. 169; France v. Campbell,
9 Dowl. P. C. 914,

If -the money is still in the hands of the attorney, .e ought
to replace it; but at any rate the officer should not have suf-
fered it to be taken away, and this Summons must be made
absolute. Summons absolute,

CAMPBELL V. PEDEN XT AL,

Gamishee—Partnrrs—C. L. P. Act, 1886, section 134,

An unsetiled balance duc IT one pariner to another cannot le attached ; butaf
the lmlance has been fully ascertained Ly a settiement of accounts, it may

Le attached.
(Jan. 28, 1607.)
Freeland, for plaintifl, had obtained a summons calling on
one Peden to show cause why he should not pay over to the
judgment creditor (Campbell) a certain debt due by him to
the judgment debtors, (Peden and others.)

Jacksont, for gamishee, showed cause, The defendants and
the garnishee had formerly been partners, and the alleged
debt was a matter of account between them as such.

Ronixson, C.J.—This case does not come within the mean-
ing of the C. L. P, Act, it being an account between partners,
and therefore only cognizable by a Court of Equity. Had
there been a seitlement between the pariners, resulting
in a balance in favour of the gamishee, then that balance
being the ascertained amount of garnishee’s indebtedness,
might liave been attached, and the gamishee ordered to pay
it over. Summons discharged.

(Reported for the Latw Jowrnal and Herrison's Common Lasw Procedure Act,
by Cranrxs Wav, Ksquire.)

HunTER v. KEIGHTLEY ET AL.

Eji L/ and a

Collizion b ng

(Feb. 36, 1851.)

Action of Ejectment by plaintift Edward Hunter, against
defendants, J. Keightley and Edward Juckson.

Tt appeared from affidavits that one James John Hunter
(agent for plaintiff) was formerly owner of certain land and
Premises, for the recovery of which this action was brought,
and that whilst he was such owner he demised the said lands

by Indenture of Lease, dated 18th of April, 1854, unto snid
defondants for seven years. Defendants occupied under said
lense until the assignment after mentioned.

In December, 1855, onc A. N. Yrooman, commenced an
action of Fjectment againat defendanta, in which said James
J. Hunter, by leave of the Jwdye, appeared as landlord, and
issue was joined between said Vicoman and said J. J. Hunter
in December 1855, since which time Vrooman had nat pro-
ceeded with the action,

On 7th May 1856 said J. J. Hunter conveyed said premises
and assigned the said lease and the reversion unto the plaintiff
i this action. In June 1856, Vrcoman commenced another
action against defendants in the name of one Rachel Russell,
i which defendants colluded to keep the service of summons
sccret from said plaintiff, and judgment was fraudulently
signed against defendants, and they agreed to become Vroo-
man’s tenants,

In consequence of such fraud said judgment was set aside
by Judge’s order in July 1856, and the plaintifl in this action
was allowed to appear, since which no further proceedings
had been taken in eaid action.

In consequence of said fravd and collusion deferndants had
been brought up upon a forfeiture of the tenancy, and on 30th
December last the following order was made by McLxan,J. :

«Upon reading the affidavit filed, I do order that A. N.

« Vyooman be allowed to appear and defend this action as
¢ Jandlord.”
Which order was made ex parfe upon affidavit of Vrooman
that he was in possession, which was wholly untrue. Sum-
mons was taken out by plaintifl, calling upon defendant to
show cause why the said order of the 30th December should
not be set aside with costs, or why said order should not bo
amended by restraining Vrooman from disputing plaintifi"s
title or setting up an adverse title on trial of said cause, and
why plaintiff should not have leave to sign judgment in this
cause.

Eccles, for plaintiff, moved summons absolute.

Ricanps, J., granted an order setting aside the said order
of 30th December, no cause being shown against it,

Wricht v. HyLL.
Onder for writ of Supersedeas. (Feb. 11, 1887.)

Summons to show cause taken out on 14th instant by defen-
dant’s attorney.

This cause was tried at the Assizes on the 9th September
last, and verdict taken for plaintift.

The affidavits showed that the action was commenced
against defendant as endorser of cortain promiseory notes
declared on in this cause; that defendant had been armested
and was in close custody, and that plaintiff had not entered
judgment upon the said verdict, and had not caused defen-
dant to be charged in execution, aithough more than a term
had elapsed since the trial.

Summons moved absolute by defendant’s attorney, and
unopposed.

Ricranrps, J.,

granted an order for writ of Supersedeas to
issue.(a) .

(o) N. R, 90.
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{Feb. 18, 1867.)

Summons to show cause was taken out by defendant’s attor-
ney, why defendant, who was a prisoner in close custody,
rhould not be discharged upon enteringa common appeatance
in the said action, upon ground that the plaintiff did not declare
against said defendant hefore the end of the Term, next after
the time, when said defendant was arrested, and upon ground
that two Terms had elapsed since the said arrest, and that the
plaintiff had not declared against said defendant.

McMichael, for defendant, moved summons absolute.

Ricitanos, J., granted an onder for a Supersedeas ; defen-
dant ‘o be discharged on entering a common appearance.(a)

VANCE ET AL v. WRaY,
Order 10 change venve in action of Replevin,
Action of Replevin is not local. unless it is brought to recover adiroress—14 &
18 Vie,. cap. 64, sec. 8. Wrong spelling of patty'a nanie is not sufficicut

ground for refusing an order, when it js idems sorans.”
{Feb. 20, 1857.)

This was an actior of Replevin, brought by phintifls, to
recover a yoko of oxen from the defendant.

The venue was laid in the county of York, one of the united
counties of York and Peel, and defendant’s attorney took out
summo2s to show cause why the venue should not be changed
to the county of Simcoe, and moved summons absolute this
day.

Carroll, for plaintifts, opposed summons on ground of de-
fendant’s namo being spelt ¢ Rae,” instead of ¢Wray,” in
the writ of summons, declaration, and all other papers ont
behalf of plantifis, and also in defendant’s appearance.

Ricianps, J., thought this objection immaterial, (as it was
“idem sonans”) and granted an order to change the venue on
the ground that the cause of action arose in the county of
Simcoe, and not in the county of York, and that the witnesses
on both sides resided in Simcoe.

Reported for the Law Journal and Harrison's Common Law Procedsre Act,
{ S by C. E. ExorLisn, Esquire, B.A.) ¢

BaxTEIR ET AL V. DENNIE.
Practics—Writ of Attachmens, sereice of—=Absconding dedtor,
Writs of Auachment must he served on 1hia nearest friends of 1he alwconding

dehtor, and a ¢ t up in the officc of the Deputy Cl { th Y
o lhe'eonnly );flzlhegc ] he eputy Clerk of the Crown
(Feb. 21, 1867.)

This was an application, under the 45th sec. C. L. P. Act,
1856, for the allowance of the service of a writ of Attachment
on Dennie, (an absconding debtor) or for direction as to what
proceedings would be considered suitable service, on affidavits
to the effect following :—

1. That the defendant resided and carried on the business
of a dry goods merchant and general grocer at Bath, in the
county of Addington.

2. That the father and brother of the defendant reside about
four miles beyond the said village of Bath.

3. That the defendant has left Upper Canada: that his pre-
sent whereabouts is unknown, and that he is supposed to
have gone to the Western States.

{0) N. R., 100,
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4. That before his departure he made a general assignment
of lis porsonal property to one Griffith for the discharge of
certain trusts therein mentioned.

8. That the said assignee now resides in the village of
Napance, and is aware ¢f this process; also, an affidavit of
the Sheriff' of the united counties of Frontenac, Lennox and
Addington, that the detendant hias absconded, and that every
reasonable effoit has been made to effect personal service of
the writ of Attachment on him, but without effect.

Ricuanrps, J., I will grant an order that the writ be scrved
on the father and assignee of the defendant, and that a copy be
put up in the office of the Deputy Cletk of the Crown for the
united counties of Frontenac, Lenuox and Addington; and if
the defendant do not put in special bail within fifteen days
after such service the plaintiff shalt be at liberty to proceed in
the action; all other papers requiring service, to be served in
the samo way.

Sterixx £T AL v. Dexsie,

Practice—ALsconding dehtor—=Service of writ of Attachnient.

An sffilavit to support sn spplication for the allowaice of service of wnt of
Attachiient sliould atate wAat efforts buve beein made to eficct personal

wevice, (Feb. 21,1807.)

Jackson applied to have the service of the writ of Attach-
ment allowed, on the efforts previously made to effect personal
service, or for direction as to what proceedings would be con-
sidered sufficient service under the circumstances, on an
affidavit of the Sherift of the united counties of Frontenac,
Lennox and Addington, to the following effect :—

1. That he had received a duplicate of the writ of Attach-
ment for service on 4th February instant.

2. That the defendant absconded from Upper Canada on
28th November last, and that after diligent search and enquiry
having been made by hiin, no information can be obtained as
to the place whither he has fled.

3. That every rvasonable effort had been made to effect
pﬁmnal service of said writ on the defendant, but without
eflect.

RicHanrps, J.—1 cannot make any order whatever in the
matter, tho affidavit being wholly insufficient.

. é\ﬁida.vits in these applications should show as far as pos-
sible:—

1. Where the defendant resided, and what was his business
or profession when in the Proviuce.

2. What property (if any) he has in the Province, and in
whose handg itpig. ¥ » ’

. 3. Whether he has any (and if any, what,) friends or rela-
tions residing in the Province or elsewhere.

;!.. That the defendant has not put in special bail to the
action.

5. What specific eflorts have been made to effect personal
service on the defendant, and to discover his whereabouts.

TrusT AND Loax Co. U. C. v. EvrisoN ET aL.
Pracgice—Irregularity—Amendment,

In ejectment defendant inay amend his appearance, if filed without the notice
required Ly 224th section C. L. P. Act, 18566,
{March 1, 1857.)

Action of Ejectment. The claimant applied to set aside tho
appearance entered, on the ground that no notice of the nature
of the defendant’s title or claim to the premises, had been
filed pursuant to the 224th section C. L. P. Act.
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Gildersleeve, for the defendant, admitted tho irregularity,
and applied for leave to amend.
McLeay, J.—I think this is a proper case for amendiaent.
Order granted accordingly, on payment of costs and ternts.

HovcnroN v. GREAT WrsTERN Ratnway CoMpany.
DPracticeeResidence of plaintiff—C. L. P. Art, 1856, sec, 25.

Plaintitl must state the place of his abode. if required, when there is rood gronnd
for believing thut hie does not reside within the jurisdiction o' the Cours within
which the action is brought.

(March 1, 1857.)

M. C. Cameron applied for a stay of proceedings in this
cause, until the plaintiff or his attorney should give to the
defendunt a memorandum stating the place of his abode, on
affidavit by the partner of the defendant’s attorney to the
following eflect :—

1. That he was informed by the plaintifi's atiorneys, that
this action is brought in consequence of the plaintift having
been removed from the defendant’s train on an occasion
when he had a through ticket from the Suspension Bridge to
Windsor.

2. That appearance had been duly entered.

3. That he had applicd to the plaintil’s attorney for the
particulars of his (the plaintiff®s) residence, and that he was
informed that he (plaintiff’s attorney) does not know his resi-
dence positively, but thinks it is at Windsor.

4. That he has good ground to believe, and <oes believe,
that the plaintiff does not live at Windsor, but in the United
States of America.

The name of Miles O’Reilly, Esq., was endorsed on writ of
Summons, as atiomey for the plaintiff. No cause was shown.

McLeayw, J.—1I think thesc grounds are suflicient: take an
order.

Laxpoyx v. Stubss.
Practice—Appoint:nent 10 tax costs, -

Qne hali-hourts grace i whway s allowed for both parties to appear, under an
sppoiutiicnt to 31X curls,
{March 2. 3185%.)

Carrall applied to set sside with costs the taxation of 2
nominal bill in this cause, on the ground that the said bill was
taxed by the opposite party before the expiration of one half
hour after the time appointed by the Master o tax the costs in
this cause.

Blevins, contra. 1 conceive there is a difference between
an appointaitent to tax costs and a notice of taxation: in the
former case it is necessary that the parties appear before the
Master punctuaily at the hour named ; in the latter case the
space of half an hour is generally allowed after the return
of the notice of taxation—moreover, it was Mr. Carrall’s
appoimment, and consequently it was his duty to be there
punctually at the hour named, though half an hour’s grace be
allowed to the opposite party to appear, and to wait for him if
necessary.

McLeay, J.—1 can sce no difference whatever between an
appointment 1o tax and a notice of tazation ; onc half hour’s
grace is, by the Practice, always allowed, in both cases, for
the appearance of cither party.

C:ler granted to st s.ride texation ¢f nominal bill with ceste.

Grover v. PETTIGREW.
Practice=~Trregularity-—D d of particul Remittitur d
Service of demaud of particulars sull operates a8 o stwy of proceedings. under
C. L. B Act, 1856,
(Muyrcle3, 1857.)

The defendant took out a summons on the 19th Feb., 1857,
to set aside a final judgnent signed for want of a plea, with
costs, for irregularity, on the grounds :—

Ist. That the judgment was signed after the service of a
demand of particulars of the plaintifl®s claim under the com-
mon counts of his declaration, and before the said particulars
were delivered.

2nd. That the judgment was signed on only the two special
counts of the declaration, no remittitur damna or nolle
prosequi having been entered as to the common counts—or to
set aside tlfe judginent without costs on the merits.

Defendant put in among other papers an affidavit of his
attomney, stating :—

Ist. That an appearance was duly entered 8th Jan., 1857.

2nd. That the declaration contained, in addition to two
special counts on two promissory notes, particulars of which
were endorsed on the writ of summons, four common counts
for goods bargained and sold, for use and occupation, for
interest, and on an account stated, no particulars of which
were endorsed on the writ, or served with the declaration.

3. That he caused a demand of particulars of the plaintifi’s
claim under these common counts to be served on the plain-
1iff*s attorney on the 24th January, 1857,

4. That he had never, nor had any one for him, received
any particulars under said common counts; nor had he ever
received any intimation that the plaintiff did not claim any-
thing under those counts, nor did he hear anything fusther
from the plaintifP’s altorney in this suit until he was informed
by the deputy sheriff that he had an execution against the
defendant.

5. That the defendant has a good defence to this action on
the merits.

Carrall, for plaintiff, put in an aflidavit stating that the
action was brought by the plaintiff as payee against the defen-
dant, as maker of two promissory notes; that the declaration
was served on the 17th, and judgment signed on the 26th of
January, 1857, for want of a plea; and that the writ of sum-
mons was specially endorsed with particulars of the said pro-
missory notes, as required by 41st sec. C. L. P. Act, 1856 ; and
contended :

1. That there was no provision or authority in €. L. P. Act,
1836, for the service of a demand of particulars, and hence it
could not operate as a stay of proceedings, but is a mere nul-
lity ; the defendant should have applied 10 2 Judge in Cham-
bers for an order for better particulars.

2. That the plaintitl has no claim whatever under the com-
mon counts, and therefore he would apply for leave to amend
his judgment, by entering a remiltitur damna as to these
counts.

3. That if his lordship should not consider him entitled o
leave 1o amend on account of the defendant’s affidavit of
wmerits, then he submitied thut as this iregularity would be
amendable were it nct

it et for the defondant’s affidavit of merits,
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and therefore it should be on the usual terms, i ¢., on payment
of costs, a fortivri this judgment should not be set aside
with costs.

The defendant replied, that though there is no express pro-
vision for service of demand of particulars in the C. L. P. Act,
1856, yet the old rule 9 E. T. § Vic., is not repealed by that
act, nor is there anything in that act inconsistent with it, and
hence it must still be of full force, and a demand of particu-
lars still operates as a stay of proceedings from the time of its
service.

2. That the defendant could nat apply to a Judge for beiter
particulars, because the particulars under the two epecal
counts were full and complete as far as they went, and 1.0
particulars whatever were served under the common counts.

McLeawn, J.—This judgment is clearly irregular in two res-
pects: 1st. The old rule 9 E. T. 5 Vic. not being repealed, a
demand of particulars must still operate as a stay of proceed-
ings.(a)

2. The common counts being for an unliquidated demand,
the plaintiff could not sign judgment without entering a ¢nolle
proscqui® or remittitur damna, as tothese counts. He cannot
now have leave to amend an irregular judgment, the defendant
having made an affidavit of merits. The judgment must there-
fore be set aside with costs.

Grrvovr v. McMiries.
Practics~Copy of writ of Cupias—Signaturs of Clerk of Process,

‘The memorandum of warning and signature of Clerk of Process may be en-
Jdorscd on the back of a capy of a wnit of Capias.
(March 18, 1857.)

- The original writ of Capiasin this cause was in the usual
form, with the ordinary warning to the defendant at the bottom
on the face of the writ, and the name of the Cletk of Process
at the foot of this memorandum, but the copy served corres-
ponded with the original only down to this memcrandum,
which was then endorsed on the back of the copy, and the
name of the Clerk of Process was signed below this endorse-
ment, and not on the face of the copy: so that the body and
endorsement together formed a comvlete copy of the original
writ.

M. C. Cameron applied to set aside the writ of Capias
capy, service and arrest thereunder for irregularity with costs
on the ground that the said writ was not signed by the Clerk
of Process as required by sec. 4, C. L. P. Act, 1856, or to set
aside the copy, service and arrest, or to sct aside the arrest
only on the foregoing ground, and on the ground that there
was no memorandum or copy thereof written under the copy
of the writ served, as in the body of said copy is alleged and
referred to, or because the copy served is not a true copy of
the original, in this, that the name of the Clerk of Process is
not put in the said copy of the writ.

Leys showed cause.

Rominson, C.J.—I sce nothing essentially wrong in the
originai writ; it is signed by the Clerk of Process, and I sece

(a) Sed gu. It is expressly ordered by the new miles of T. T.. 185, thet il
then rxisting Tules of praciice in either of the 3 utis of ¢ law

ahall he annudad. {Seo Preamile 10 New Rules; see also N. R )

nothing in the Statute or in the form of the writ requiring that
signature to be put in any particularplace.  As tothe variance
between the copy and eriginal, the only difference is, that
the memorandum of warning and the signature of the Clerk of
Process is endorsed on the back mstead of being put in the
body of the copy; this I do not consider material, and there-
fore must discharge the summons.

Wart v. Georcr.
Practice—Equitable plaa—Signing judgmens.
Judgmen: may Le signed if an cquitable plea be pleaded with other pleas, withe
out the leave of & Judge, or in any other action than replevin.
[March 9,1851.}
The Declaration in this cause, containing common counts
only, was served 2fst February, 1857, and 28th February,
1857, the defendant pleaded thereto:

1st. Never indebted ; 2nd. Payment ; 3rd. Set-oft; 4th. An
equitable defence of the nature of a sett-off.

On the 3rd March following the plaintiff signed Interlocutory
Judgment.

This application was made to set aside this judgment, cither
retaining or striking out the equitable plea, as his lordship
should order ; 1st, for irregularity on the ground that judgment
was signed after pleas were pleaded; 2nd, on the merits.

AlcMichael showed cause :~—

1st. There is no authority whatever for pleading an equitable
pleain this action, the C. L. P. Act, 1856, only making pro-
visior: for such pleas in the action of Replevin.

2nd. Even if the defendant had a right to plead an equitable
defence, he could not do so with the other pleas he has pleaded,
without first obtaining leave of 2 Judge—this he did not do.

The defendant replied :—

Ist. The equitable plea is pleaded under sec. 287 C. L. P.
Act, 1856, as interpreted by Mr. Justice Burns in Reilly «.
Clark, reported in the U. C. Law Journal, vol. I, No. 12,
when it was expressly decided that equitable pleas might be
pleaded in other actions beside Replevin.

2nd. This plea is of the natare of a set-off, and is pleaded
as such, and consequently is included in and may be pleaded
under sec. 133 C. L. P. Act, 1836; and consequently, instead
of signing judgment under sec. 135, the plaintiff should have
applied to have this plea struck out under sec. 290, which was
enacted after, and therefore governs section 135.

Romnixsoy, C.J.—In my opinion sec. 290 refers t0 a different
class of cases altogether from section 135, viz., to those cases
where the objection is not that the plea is pleaded irregulasly
or improperly, but that the plea itself is improper, and calcu-
lated to embarrass the plaintif, or to defeat the endsof justice.
I cannot conceive an equitable defence being pleaded, or
standing as a plea of set-off, and hence this plea being pleaded
with other pleas without a Judge’s leave, is irregular; more-
over, section 287 specifies the action of Replevin only; and
therefore I think an equitalle plea could not be allowed in
this or any similar case. I must discharge the summons as
to the irrogularity.
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Axcir v. Bricuen.
Practice—General demurrer, shorwing ideration in decl
Declarations, under C. L. . Act, need not show mutual promises.
{March 10, 1857.)

This action was brought on an agreement for building pur-
poses, and the declaration alleged that the defendant agreed
10 erect certain Mills for the plaintift according to specifica-
tions therein mentioned, and that the plaintiff’ was to supply
all lumber required, and to pay the defendant a certain sum
of money.

The defendant demurred generally to this declaration as
bad in substance, on the grounds:

1. That the declaration shows no consideration.

Q. That if the agrecment be under scal, the declaration
should have so stated it.

Richards applied to set aside this demurrer—1st, as frivo-
Jous; 2nd, because it is not dated.

Crooks, conira, contended that no consideration being alleged
and no mutual promises being shown, the agreement on the
face of the declaration is a nudum pactum, unless under seal ;
if it be under seal, it should have been so stated: and hence
the declaration in ecither case is bad. This, said he, was
clearly the case under the old law, and I submit that the law
in reference 1o either of these points has not been altered by
the C. L. P. Act, 1856; sce Gould v. Welch, 1 Jurist, N.S,,
part I, page 821.

Richards, in reply.—The defendant admits that if mu-
tual promises had been alleged, the declaration would be
good, now the necessity for such allegations is expressly done
away with by sec. 98 C. L. P. Act, 1856, and this declaration
is perfectly analogous to and drawn directly from the prece-
dent given in section 18 of schedule B. under this Act; again,
sec. 103 expressly enacts that demurrer must be dated.

Rozrixsoy, C.J.—1 think the declaration sufficient according
to the new rules, and therefore must set aside the demurrer
as frivolous, with costs.

West v. HoLMES.

Taterrogatories—Actions of Ejectinens,

(uterrngataries referring 10 the defence of the defendant will not in general be
alowed i actions of Iijectment.
(Mazch 10, 185%.)

Rozixsoxn, C.J.—This is an action of Ejectment. The plain-
tiif moved to be allowed to put interrogatories to the defendant
as to whether any lease bearing date 15th July, 1853, had
heen made to him by one Thomas Holmes of the land in ques-
tion, or any lease of the said land, and by whom made, for
what time; and whether the time had expired when this
action was brought ; whether any person was present at the
execution, any subscribing witnesses, who they were, and on
what day the lease wasdelivered ; whetherhe has any defence
to this action, if so, what?

The plaintif®s attorney swears that he claims the land under
a mortgage made to iim by Thomas Holmes, Lut that the
defendant with his notice filed with his appearance under the
22th sce. C. L. P. Act, stated that besides denying the plain-
1ifT’s titio he claims title in himself under an indenture of lease
made by Holmes o him, dated 15th July 1853 ; that his client

(plaintiff;) informed him that he is not aware of any such
lease, and does not believe there is any ; that he has a good
cause of action, and that the plaintift will derive benefit from
the discovery.

The plaintiff makes an affidavit to the same effect.

I think it would be contrary to the spirit of the 222 and 224
sections C. L, P. Act, to compel the defendant to answer these
interrogatories, and contrary also to the general principles of
Courts of Law and Equity, which protect persons from the
necessity of exhibiting their title deeds.

The object of these interrogatories is not to obtain evidence
to strengthen the plaintiffs title, but to obtain a discovery of
the evidence of the defendant’s title.

I do not say that I have not a discretion to order it; and if
a foundation were laid for suspecting fraud, for instance, if
Holmes being applied to had denied having made any lease
to the defendant, I should perhaps do it; but to grant the
application in the present case upon no other grounds than are
shown, would tend to establish it as a principle, that as a
matter ol course either party in an action of Ejectment may
under the discovery clauses of the C. L. P. Act compel his
opponent to discover his title.

The notice filed by the defendant gives sufficient intimation
of the nature of the title which he asserts; and it was not
intended that he should be put to swear to the truth of his
defence. 1 refuse to make the order: costs of opposing this
application to be costs in the cause.

L.er -. AL v. NEILSON ET AL.
Irregular writ of Execution—Amendment of.

Where part of a delt has been levied under & Fy, Fa., and the writ returned,
either a fi. fa. residoe or an alias moy issue.  The fonuer is the more cor-
rect; but if the Iatter beizsued. it must, on the fuce of it. agrec with the
judgment. The endorsemnent nust be according to the true amount to be

fevied. (March 12. 1867.)

Rosixsox, C.J.—A summons was granted by Burns, J., on
13th February, 1857, which, being enlarged several times,
was arzued before me 11th March instant, to show cause why
the writ of alias F1. Fa. in this cause, directed to the Sherift
of the county of Hastings, should not be set aside; or why all
proceedings in this cause should not be stayed, on the ground
that the debt in this cause has been paid; or why the Fi. Fa.
should not be set aside for irregularity in this, that it does not
bear the endorsement, showing by wbat attomey it was issued,
or his place of residence ; and the endorsement does not state
the amount of debt separate from the costs, as required by the
Rule of Court; and that it should have been a Fi. Fa. for the
residue of the original debt, and not merely endorsed for a
balance.

On the part of the plaintiffs a cross summons has veen
obtained to show cause why they should not have leave to
amend this alias Fi. Fa., then in the hands of the Sheriff of
Hastings, by endorsing the name of the attorney who issued
the writ with his place of residence, and also by separating
the debt from the costs in the endorsement to levy.

The facts of this case were stated in a judgment given by
me in Michaelmas Term last in this eame cause on a motion
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to quash a return made by the Sheriff of Hastings to a previous
Fi. Fa. which had been delivered to him.

I have read the affidavits filed upon the present application,

and will state the principal facts shortly : The plaintiffs, hav-
ing a judgment in this case azainst the defendants for a large
amount, of which a portion had been levied, took out a writ of
Venditione Exponas in March, 1856, directed to the Sheriff of
Frontenac, Mr. Corbett, endorsed to levy £1,680 1ls. 9d.;
under this writ Mr. Corbett exposed to sale all the interest of
the defendants in a certain steamer called the « City ot Ham-~
ilton,” otherwise called, it seems, <« The City of the Bay,”
and under the circumstances stated in the affidavits and in the
judgment I have referred to, Mr. Gildersleeve was treated by
the Sheriff as the purchaser at the sale of the defendant’s
interest in the boat, for £1,050. What that interest was, was
not explained at the sale, and does not seem to have been
known to the Sherifl, or to Gildersleeve, or to any one present ;
nor is it explained now, any further than that these defendants
awear they were members of a steamboat company, holding
each individually a certain number of shares in the company ;
that the company had bought for the price of £6000 the boat
in question, but under what name, or from whom they bought
it, is not explained ; and it is alleged that they had paid £3000
on account.

The Company were in possession of the boat which was
then }aid up for the winter at Kingston.

Gildersleeve swears that he supposed the deferdants had
some interest 1 the boat, of which they were ther. in posses-
sion ; and that he was confirmed in the belief by ceeing their
captain, Noseworthy, bidding at the sale, und, 28 he supposed,
on the behalf of the defendants, ¢

No doubt Gildersleeve was anxious to get the possession
and control of the boat, because she liad been running on the
Bay of Quinte in opposition to a boat or boats that he owned.

Why the defendants should have put Noseworthy forward
to bid for them does not appear, for if she could rightly be sold,
or any interest in her, as being liable to the execution against
the defendants, she would still have been liable while in their
hands to be sold, to make up any unsatisfied portion of the
judgment.

Noseworthy at the sale bid for them £1055. Gildersleeve
had only bid £1050, and was the next bidder under Nose-
worthy, whose bid was afterwards treated as abandoned by
the Sheriff, because he did not pay the money as he was
required to do.

There are statements in the affidavits complaining of the
Sherif’s conduct as unreasonable, and intended improperly to
favour Gilderslecve, by the rigour with which he demanded
instant payment of the money bid by Noseworthy, and there
are statements on this point on the other side.

There are statements also which are rather inconsistent in
regard to what was done by Gildersiceve afterwards, by way
of taking possession of the boat, and asserting his interest in
her as purchaser at the sale. Gildersleeve denies to a great
extent what is stated in that respect on the side of the defen-
dants. The season for using the boat had not yet arrived ; and
it does not appear that the defendants gave up possession of

the boat, or were ever willing to do o, though it is stated that
Gildersleeve did not suffer them to remain unmolested in the
exclusive possession of her.

Gildersleeve paid the £1050 bid by him to Sheriff’ Corbett,
who remitted it to Mr. Cameron, agent for the plaintiffs; and
the defendants paid the Sherift the balance £690 and upwards,
and obtained from him areceipt in full of all that was directed
to be levied under the Execution.

It is sworn on the plaintifi’s side that it was afterwards dis-
covered clearly that the defendants had no interest whatever
in the steamer in question ; that she had been registered under
the name of ¢ The City of Hamilton,” and unlier that name
had been sold to Bethune & Company, who had montgaged
her to one Cotton, and that mortgage had been assigned to
certain persons in Toronto; so that the whole interest in the
boat was held by Bethune & Co. and the assignees of this
mortgage which they had given on her. The plaintifis state
also that Mr. Cameron, the agent of the plaintiffs, knowing
perfectly what the facts were, as respected the title, allowed
Gildersleeve to repudiate what had passed at the Sheriff’s
sale, and to take back his £1050; which was in eftect returned
to him by its being credited to him on account of a purchase
which he afterwards made of the same boat from the true
owners.

Under these circumstances Sheriff Corbett, being indemm-
fied, as it seems, has made a return of «nulla bona,” which
leaves the plaintiffs, as they contend, at liberty to take out a
fresh execution against the defendants, as the other has turned
out, in fact, wholly unproductive to the plaintiffs of any part of
the amount falsely supposed at one time to have been realised
to the plaintiffs by means of the sale spoken of.

They have therefore sued out this Execution, which the
defendants are now moving to set aside ; and first, as to the
alleged irregularities, there can be no question, I think, as to
the propriety of allowing the amendments moved for. The
Execution has not been acted upon; and even if it had been,
stil] such amendments could nevertheless be made, as more
important amendments have been made in Executions against
the person even, after they had been cxecuted, and at a time
when the practice was less liberal in that respect than it
is now.

With respect to the objection that this writ should only have
been for the amount which the plaintifls allege to be yet un~
satisfied, that is for the residue after deducting the £690 paid ;
that, no doubt, is all that can be made, and if the plaintiffs had
endorsed their writ for more they could have been restrained
to the amount proper to be levied.

Where an Execution has been in part satisfied, and the
plaintift sues out an alias, and in the body of it states only the
sum that remains unpaid, as if that were all that had been
recovered by the judgment, without explaining the apparent
inconsistency that has been held irregular; but here the body
of the writ and the judgment correspond ; and there is in that
respect no repugnancy ; and the endorsement does not include
the £690, but directs the balance only 10 be levied.

It does not appear to me that the not having made the writ
a Fi. Fa. for residue, gtating the £690 to have been paid, isa



fatal irregularity; though undoubtedly the other is the more
regular course: both, however, arrive at the same tesult; the
defendants are in 1o degree prejudiced 3 and under the exten-
sive authority now given to amend, I should allow an amend-
ment in this respect if it were pressed, and it it appearesd
essential.

The material question is as to the plaintifis right, aftc: what
has taken place, to take out a further execution against the
defendant’s goads for the £1050, which, no doubt, was at one
time supposed to have been made, and acknowledged Ly the
Shernift to have been made, by the sale of the defendants’
interest (whatever it might be) in this stcamer. When I am
asked to interpose summarily and set aside this Execution
upon the ground that the £1050 has been already made, 1
think I am bound to take into consideration the fact, that since
the Sheriff’s sale spoken of, the question of title to the steamer
as between Gildersleeve, claiming as vendee of Bethune’s
interest, and also as assignee of the mortgage given by him;
and these defendants who still maintained possession of the
boat, has been tried and adjudged npon—Gildersleeve having
replevied the boat; that in that action Gildersleeve has been
found to be the owner, by title derived quite independently of
any interest under the defendants; and that the defendants in
that trial confined themselves to attempting to raise objections
to the primd fucic title of the plaintfl, without setting up any
title in themselves, or even explaining what interest, if any,
they claimed to have, and from whom or under whom they
had acquired it.

Tt is impossible for me, under the circumstances 1 have
mentioned, to treat the £1050 as being in tact levied, (that is,
finally levied) under the writ to Sheriff Corbett; the defen-
dants do not contend that the plaintiffs have in fact received
and held the money bid at that sale; but they contend that
Gildersleeve, having becn content to give £1050, and having
in fact given it to the Sheriff for such interest as the defen-
dants’ had, and the £1050 having also passed into the hands
of the plaintiffs’ agent, they (the plaintiffs) are bound by
the receipt of this money, and that Gildersleeve is bound by
his bid, and the Sheriff by his discharge given to the defen-
dants; so that the money can never again be levied, although
it may Le that the defendants held no legal interest in the
boat, and that Gildersleeve acquired no interest by his pur-
chase at the Sheriff’s sale.

The defendants’ right, as they contend, could not be preju-
diced by anything done between the plaintiffs, or their agent
and Mr. Gildersleeve, in giving back the moucy to Gilder-
sleeve, and taking it from him again as paid on another
account; and, no doubt, that argument is correct.

There are still three main facts however: that the defen-
dants turn out, so far as we knovw, to have had no title to the
boat or any interest in her; that Gildersleeve, notwithstanding
his bid at the sale, did not get exclusive possession of her

from the defendants, but they held by their claim whatever it
was, as if no sale had taken place; aud he now owns the
boat solely through a purchase otherwise made, having derived
no advantasze from his bid, and the defendants having been
deprived of nothing in consequence of that supposed sale.

Under such circumstances I must leave the plaintifis to pro-
ceed at their own risk to collect the residue of their debt.
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If Sherift Corbett is concluded by the sale, and his receipt,
and is cstopped from returning that he had made nothing
besides the £690, which was paid to him in cash, the defen-
.iants must take their remedy against him for a false retumn,
or otherwise as they may be advised; and in an action the
legal consequences of what has taken place, can be maturely
considered and decided upon, in such a manner as will admit
of an appeal.

The sum which the plaintifis are proceeding to collect, as
being still due, is large ; it may be inconvenient for the defen-
dants to pay it, and I would willingly save them from any
sacrifice of property, while it may appear to them possible
that they can claim to be relieved from any further payment.

If the plaintiffs feel that without incurring any danger of
losing their money they can safely let matters rest until Term,
I would readily allow the defendants to rencw their application
to the full court; but if that is not voluntarily acceded to by
the plaintifis, I will not stop their proceedings, but leave the
defendants to their remedy against the Sheriff—for it is clear
what the substantial merits of the question are: so far as I can
see, the defendants have not through the Sherifi’s rale in April
parted with or lost anything of value, and Gildersleeve acquired
nothing, and the plaintiffs in this suit have profited nothing.
It cannot reasonably be insisted therefore that the defendants
have paid the plaintiffs the £1050 in question.

NORDHEIMER V. GROVER.
Dail tolimits—Discharge by bankvuptey—Exoneretur,
In tail to the limits a Judge will in no case order an Exoneretur to be entered
on the teil bond.
. (March14, 1857.)

This was an applicafion to have an Exoneretur entered on
the bail bond, and the bail dizcharged on the ground that the
defendant had obtained his final order of discharge in the
Insolvency Court: sec. 302, C. L. P. Act.

RosinsoN, C.J.—The bail to the limits being entered for the
Sherifl’s security, I do not accede to an application to have an
Ezonerctur entered on the bail bond, on the defendant and
the securities of the bail showing that the defendant obtained
a final order of discharge from the Insolvent Court. The
entering an Exonerctur on the bail-piece on the surrender of
the principal is a different thing. I cannot tell but that the
ceniificate may be shown to have been obtained by fraud, and
may be hereafter cancelled for that cause ; nor but there may
liave been a breach of the bond before the cestificate was
granted. If the Court would do anything more than stay the
proceedings on the bail bond, when an action in such a case
as this might be brought, it would be the ordering the bail
bond to be given up to be cancelled ; for the bond to the sherift
is not in the possession of the Court, but of the sheriff.

Summons discharged without costs.

Moss v. Dayiy.
Satisfaction Picce— Executed out of jurisdiction.

A cettificate of the due admission of an attorney of Lower Canads must be
roduced, with Satisiuction Piece, in suits 1n Upper Cauada exccuted before
im.

. {March, 1857.)
This was an application for an order that satisfaction be
be entered on the Roll in this cause on filing the Satisfaction
Picce now produced.
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The Satisfaction Piece purported to have been executed in
Montreal before an attorney of Lower Canada.

McLeay, J.—I do not consider this Satisfaction Piece suffi-
cient, nothing appearing here to show that D. David, Esq.,
is an attomey, advocate, &c., duly admitted for Lower Canada,
as he has signed himself. The sigznature of the witness should
be verified by a certificate of one of the Judzes of Lower
Canada, or by an affidavit made befote one of the commis-
sioners in Lower Canada appointed under 12 Vie., cap. 77,
sec. 1, for taking affidavits to be read in Upper Canada.

McEowarp v. McEpwarnp.
Practice—Asbitration.

Matters in dispute in an action_cannot be veferted to the Judge of any other
County than that in which the Venue s Juid, unless by consent.
{March, 1357.)

The venue in this cause was laid in the county of Waterloo,
and the defendant applied, under C. L. P. Act, 1856, to refer
the matters in dispute to the County Court Judge of the county
of Wellington, on the ground that all the witnesses live in that
county.

Read opposed the application.

Romivsox, C.J.—As this application is resisted I do not see
that I have any authority to grant it, the Statute only providing
for reference in such matters to the Judge of the county in
which the action is brought. T must, thercfore, cither leave
the defendant to proceed in the original action or refer the
matter to the Judge of the county of Waterloo: (Iar. C. L. P.
Act, sec. 84, note ¢.)

Defendant took an order referring the matter to the
Judge of Waterloo.

Wasuneron v. Webs.

Inkerpicader—Stay of procecdings—16 Vic.. eap, 177, sec. 7,

A stay of praceedings will not be granted under 16 Vic., eap. 177, rec. 7, where
the s have been sold and an action is brought for the goods, the Inter
pleader being for the proceeds of the sale of the gouds.

(March, 1857.)

This was an action against a Division Court Baliff for seizing
and selling certain goods and chattels belonging to the plaintift,
under an Execution sued out by Molloy against one Youbanks.

After the sale of the goods and payment of the proceeds to
the Clerk of the Court the Bailiff received a notice of action
irom the plaintiff, pursuant to 14 & 15 Vic., cap. 54, sec. 25 on
the receipt of this notice he took out an Interpleader Summons,
under which both Molloy and the plaintiff appeared and sup-
ported their respective claims. The Interpleader Issue had
not been decided at the time of the commencement of this
action, nor when the following application was made.

On the 7th February, 1857, the Bailiff, after being scrved
with 2 writ of Summons in the action applied under 16 Vic.,
cap. 177, sec. 7, for a stay of proceedings, and such further
order as *~ costs in the matter in dispute as his lordship should
think proper to make.

M. C. Cameror showed cause.

McLeay, J—1 do not sce my way clear in making any
order in this cause: the action being for the goods themselves
is mot brought «ir: respect of the claim” under the Iuter-

pleader Summons, which I conceive refers merely to the pro-
ceeds of the Bailift’s sale. 1t the plaintifl, when he appeared
under the Interpleader Summons, waived his rizht to the pro-
perty seized by the bailifl, then he would be estopped from
proceeding in this action § but I do not think that by appearing
he did waive his right, because the goods may have been of
much greater value thun the money produced by sale 3 ifafter
the decision of the Interpleader Issue he should take the
moncey ont of Court tl.en to that intent, he will certainly have
waived bis right to r.cover in tlus action, but in the meantime
I consider the plaintift is entitled to procced in this action for
the property seized, or its full value especially,as it may have
been sold by the bailiff, for one quarter of its worth,

Order granted to discharge the summons, reserving leave
to apply agrain of the pluntl should take the moncy
out of Court.

Reciva X reL. Beaty v. O’DoNacHUE ET AL,

Default of ekction of Aklcman on day of Elecsion—Yaludity of subsequent
appoiniment.

This case was argued by Dr. Connor, Q.C., for the relator,
and A, Wilson, Q.C., and J. Hallinan, Esq., for the defen-
donts.  The particulars appear in the judgment.

Rosixson, C.J.—This is a summons in the nature ot a Quo
Warranto, under section 116 of 12 Vic., cap. 81, to try the
validity of the clection or appointment of the two first named
to be Aldermen, and of the last two named to be Councillors
of St. David’s Ward of the city of Toronto.

The grounds set forth in the statement are, that at the last
annual election of Aldermen and Councillors for the city of
Toronto, there were no persons returned as elected for St.
David’s Ward, the returning officer for that Ward having made
a return that the proceedings were interrupted by a riot:

That the Aldermen and Councillors chosen for the other
Wards met on Monday, 19th January, 1857, the day appointed
by Statute for choosing a Mayor, the Clerk of the City Council
presiding :

That upon this meeting they procceded to appoint two
Aldermen and two Councillors to represent the Ward of St.
David’s, but did not couclude the appointment till the follow-
ing day.

It is complained that such their appointment was illegal
and void, because they should first have proceeded to the
election of a Mayor, as the law requires, and could not on the
day appointed by law for choosing a Mayor, with the Clerk
presiding, and before any Mayor had been chosen, legally
proceed 1o appoint Aldermen and Councillors for the Ward of
St. David’s.

1 do not consider that the legality of an appointment made
as this was in default of an election, can be tricd by a proceed-
ing under the 145th section of 12 Vic., cap. 81. The proceed-
ings in that and the subsequent sections which relate to the
trial of the validity of clections have all (as it appears to me)
so clear a reference to elections by the votes of the Ward, or
other division, that ¥ do not feel authorised to apply them to
the case of an appointment by the other Aldermen and Coun-
cillors, though I have little doubt thataf it had engaged the
attention of the Legisluture, they would have subjected such
appointment to the same summary jurisdiction.
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The provision espressly made in the 146th clause that all| \Whateves 1s intended for publication must be suth d by the name and

address of the writer, not ily for publi hutasa g of his

elections of Mayors, Wardens, Town Reeves, and Deputy
Reeves shall be deemed elections within the meaning of this
scction, rather strengthens than weakens the argument against
my aseuming such a junsdiction; because that addition to
this clause certainly does not take in this case, nor has it been
otherwise provided for.

It is left, therefore, I think, at present to the ordinary pro-
ceceding by Quo Warranto.

That being my opinion, I cannot properly perhaps adjudicate
upon the case, but it may be satisfactory to the parties inter-
ested in the question, that I should intimate what my opinion
on the question is, and more especially as my brother Judge,
to whom the application for a summons was made, seems to
have considered that he was bound to entertain the case, and
the parties have in consequence incurred costs on both sides.

I consider that the appointment should be upheld as valid,
the proceeding that tovk place being the most proper under
the circumstances, and a reasonable compliance with the
directions of the Statute.

If the Legislature had been asked while passing the Act to
specify distinetly the course that should be followed in such a
case, that is whether the Mayor should be first chosen by the
members returned, however imperfect the representation might
be, and then that they should next proceed to complete their
body ; or whether the vacant places should be first filled, so
that in the election of Mayor the representatives of all the
Wards might have a voice. We cannot doubt but that they
would have expresséd the latter course to be the one that
should be pursued.

If the other course were to be taken, then for the very pur-
pose of influencing the election of Mayor a riot might be got
up in most of the Wards, which might lead to the result of the
Mayor being unavoidably chosen out of the Aldermen of one
Ward, and by the representatives of one Ward alone.

The only difficulties are formal difficulties: undoubtedly the
19th Jannary was the day especially appointed for the very
purpose of choosing the Mayor; and there is no authority
expressly given to the Clerk to preside at a meeting for appoint-
ing to vacant seats in the Council. In fact, nothing is said
about that in the Act.

It does appear also that the proceedings that were adopted
were unanimous—{ mean as to supplying the vacancies—and
that is the only matter in question in the present case.

I am of opinion therefore that the defendants should retain
their seats, on the double ground that I have no authority to
undo their appointment, and also that I think their appoint-
ment must in law be sustained ; and I adjudge that the relator
shall pay the costs.
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ADMISSION TO PRACTICE THE PROFESSION OF
THE LAW IN UPPER CANADA. :

——

2

We do not coincide with the writer of the sub-
joined article on “English and Irish Attorneys-?
It has been sent to us for publication, and in fair-
nes: we must allow the advocate of “the gentle-
men from abroad” to urge their claims; this he
does plausibly enough.

Our views on the subject of the admission of
Attorneys are well known, for we have more than
once advanced them through the columns of the
Law Journal. Every candidate for admission as
an attorney should be subjected to a rigid prelimi-
nary as well as final examination ; nor would we
exempt the “gentlemen from abroad” from exami-
nation. A Canadian attorney could not obtain
admission to practice in England and Ireland;
why then should the English or Irish attomey
expect here a privilege denied to us at home?

Will the writer of the article in question deny
that there is something to be learned by the profes-
sional man who has not been brought up-in this
country, who has not attended our Courts, who
knows nothing of our Statute Law, the jurisdiction
and practise of our Tribunals, the decisions in our
Courts? Let him look to our Statute Book, let
him cast his eyes over Harrison’s Digest, and he
will searcely venture to assert that the “old coun-
try” can venture to practice with the most distant
hope of advantage to his client, unless he has
studied the laws of this country as well as those
of England. ’
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It is a mistake to confound the ecalling of the
Barrister with the office of Attorney.  An ignorant
attorney is sure to go wrong, and the public have
ho means of deciding on his fitness and capacity ;
it i3 not so with the advocate—the public have full
opportunities for forming a judgment respecting his
fitness as an advocate; but the argnment at best
only goes to show an apparent inconsistency in the
present system. Jt does not follow that because
barristers are admitted without examination, that
attorneys should be.

Our desire would be to sce both barrister and
attorney subjected to an examination, and, wherever
they may have acquired their legal knowledge,
admit them, if on examination they are found to be
possessed of competent education, and capable of
practising with advantage to their fellow subjects in
Upper Canada. As to any right, there is none. The
question is one of fitness and expediency, and con-
cerns the public more closely than the profession.

ENGLISH AND IRISH ATTORNEYS.

tis

The unusually great number of applications
betore the legislature from English and Irish Attor-
neys and Solicitors, asking to be admitted to prac-
tise in Upper Canada, demands attention. It is
passing strange that English and Irish barristers, if
having diplomas; are admitted without difficulty

“into the folds of the profession of Upper Canada;
but that attorneys and solicitors must either undergo
the servitude of an articled clerk, or obtain an Aet
of Parliament. This is not the less remarkable in
view of the fact that in Upper Canada the two
branches of the profession, attorney and barrister,
are generally to be found united in one and the
same iddividual. We believe the subject to be well
worthy of consideratioh. Is it proper to receive
English and Irish barristers upoh proof merely of
their profession? If so, is it proper to withhold
that privilege fromi English and Irish attorneys and
solicitors? Iu our opinion the one rule should
Boverdi both ¢ases: If in Upper Canada there were
"&:scarcity of barristers and a plethora of attorneys,
& reason might éxist for the admission of the one
¢lass and the exclusion of the other when imported
from abroad. If in the diploma of au English or
-'fri_sh barrister, we had the sure token of an able,
éducat.ed, honest; and learnéd man, but in the

-~

attorney’s diploma nothing of the kind, there might
be a reason for the distinetion observed; but as
neither hypothiesis is trae, the case iz not at all
improved by such considerations  On the contravy,
our attention, when pushed a litle further in the
direetion of faets, teaches us a lesson rather to the
benefit than the prejudice of attorneys.  The Eng-
lish atorney has from the earliest time been subject
to examination, his gualificativns tested, and bis
competence proved, and therefore his diploma is
some evidence of his efficiency ; but with the bar-
rister the case is just the other way. Until very
recently the idea of subjecting barristers to an
examination, was not very gencrally entertained
in England. None of those who come to us have
any testimony of learning or ability ; and yet we
receive them with outstretched arms, aad turn our
faces from their less pretending, though not upon
that account, less deserving brethren. We must
affirm that the one rule should govern both cases,
and whether that rule should be one of prohibition
or free admission, we shall proceed to inquire.
The rule of prohibition is one of proteetion, and
the rule of admission one of free trade. Prohibi-
tion can only be justified cither upon the enlarged
grouund of public interest, or to us the not less vital
one of professional interest. Is the manufactory of
Osgoode Hall in such a weak consumptive state
that we must use the external appliances of protec-
tion? Are the public liable to be injured in person
or property by the introduction of English or Irish
manufactured lawyers?  Arve our professional men
afraid to enter the avena with the best of the men
who’come among us from abroad? To neither of
these questions in the abstract can a pure and posi-
tive answer in the affirmative be made. Then what
reason cxists for refusing professional learning and
ability when tendered at our doors.  We fear sel-
fishness squints through reason and logic to arrive
at the conclusion most pleasing to its taste. The
Canadian student must not blurt, nor the Canadian
barrister grumble, under the delusion that the Eng-
lish or Irish men who offer their professional ser-
vices to the public in Upper Canada do so without
having undergone study and drugery like them-
selves. These gentlemen from abroad must have
done so at sometime and somewhere, and whether
in England, Ireland or Scotland, we conceive_it

‘mattersnot: the sole question should be,is the apﬁi-
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cant what he pretends to be, and what we have a
right to expeet that he is?  If so, the public interest
is preserved, and unless the influx should be vory'
great, our professional interest will not suffer. The |
learning of a professional man is his cepital; and
we do think that his capital, wherever carried, is
wealth, To refuse such an one without reason
and without necessity is unjust to him and of little
good to ourselves. The advantages of connexion,
knowledge of the country, knowledge of the man-
ners of our people, knowledge of local laws, as
well as local habits, are all on our side: this we
have, which the English or Irish lawyer has not.
Should we then shrink from an honourable conten-
tion, under such circumstances? We shall not say
yes, and in saying so attribute poltroonery to the
ablest bar in any of the British Colonies. None
other than men of ability, learning, and integrity,
gified besides with patiemt assiduity, can ever
suceced to our prejudice. Few such will leave
their homes on a game of hazard in a country,
where, withont friends or admirers, they must work
their way in patient industry. Men of a different
stamp, if bold cnough to come, may come, but
only to fail in their hopes and curse their destiny.
These considerations point us to checks that will
at one and the same time prevent over supply, and
conserve the position of native lawyers imact.
However, we hold that it is necessary for our
Courts, when admitiing a English or Trish lawyer,
to do moare than inquire that he is what he professes
to be, an admitted barrister, attorney or solicitor.
Measures should be taken to secure us against the
moral pestilence of outcasts, few though they be,
who leave their country for their country’s good.
Proof of good standing should be insisted upon, in
addition to proof of qualification. Each applicant
should be prepared with proof that he is free from

reproach, and duly qualified to practise. Otherwise
this might be the consequence—a lawyerstruck off
the rolls at home, or who made good his escape
to prevent such an unpleasant proceceding, might
without fear, favour, or affection, renew his career
in this land of promise.—Communicated.

LAW BODKS—MESSRS. A. H. ARMOUR & CO.

e

We would mention, for the benefit of our pro-
fessional readers, that Messrs. Armour & Co. of
Toronto, keep constantly .on hand a seclection of!
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Law Books—American reprints of standard Eng-
lish works, and English books imported direct.
They also import to order from England and the
United States, And we may add, that in every
transaction we have had with Messrs. Armour &
Co. entire satisfaction has been given to us.

An unusually large supply of Reports has com-
pelled us to defer Editorial matter in this number:
an early acquaintance with the cases decided in
Chambers is most important to the practitioner,
and the fact of their appearance will furnish our
best excuse.

LrrateM.—Page 76, fourth line from bottom of jage, aiter ‘'old country,”
insert “lawyer.”?
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MONTHLY REPERTORY.

COMMON LAW,

c.pP. Bager v. Tie Bask or AusTrRatasta.  Jan. 29,

Interpleader Act (1 & 2 Vic., cap. 58)—Where coust refused
to accede to an application for an-interpleader.

J. D. Coleridge, on behalf the defendants, obtained a rule
calling upon the plaintifl and one Abraham, to show cause
why they shonld not interplead under 1 & 2 Wm. cap. 58,

The action was brought tv the pkintiff as endursce of a bill
of exchange drawn by the Bank of Australasia, at Melbourne,
in Austialia, payable at thirty days after sight to the order of
Sarah Ann Abraham, accepted by the Bank of Australusia in
this country, who were the defendants, and endorsed by the
said Sarah Ann Abraham, who was a married wornan and the
wife of the suil Abraham. Abraham, finding that his wife
was living with another man, weit to the bank and told them
not to pay the bill, and that he was entitled to it. The plaintiff
claimed 1o be entitled to sue the defendants as the bona fide
holder of the said bill.

Prentice showed cause.—This is not a case for interpleador
at all, because 1t is a case of contract: Dalton v. The Midland
Ruilway Company, 12C. B.,458; 1 W. R.,308; James v.
Pritchard, TM. & W., 216; Grant v. Try, 4 Dow). 1353
Newton v. Moodie, 7 Dowl., 582; Turner v. The Mayor,
of Kendal, 13 M. & W. 171. The Bank have no defence to
this action, because they are estopped from saying that Sarah
Abraham could not endorse the bill: (The authorities are
referred to in Byles on Bills,155; Smith v. Marsack, 18 L.J.
C.P.65,8.C. 6,C. B.486.) This is really a promissory note
mude by the defendants, payable to Sarah Ann Abraham.
(CacxBury, C.J.—You see she thereby enters into a contract,)
The married woman does not thereby make herself liable,
(CresweLy, J.—Is she an endorsee, or is she not?) So far
as the defendants are concerned, she is : so far as she is con-
cerned, she is not. .

Bushby appeared _for Abraham. J. D. Coleridge, in sup-
port of the rule.—By acceptance the acceptor only admits
what 1s then on the bill. The endorsement is not admitted,
except in the case of the drawer: Regan v. Serle, 9 Dowl.,
1935 Crawshay v. Thornlon, 6 L. J. ch. 179; Patornicr <.
Campbell, 12 M. & W. 277.  (Cocxsury, C.J.—What do you
say would be the force of the issue?) Baker should sue
Abraham. (CresweLy, J.—It maK very well be that he may
be entitled to the bill, and -yet that the defandants may be
bouad to pay the holder.) .
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(Creswert, J.—1 should say the true piinciple woull be
that we canuot grant an interpleader, unless the question to be
tried is tho same question as would e tried between the
original parties.) Crellund v. Leyland, 6 Jue. 7333 Frost e.
Hayward, 12 L' J. Ex. 242; Newton v. Moody is clearly dis-
tinguishable, for 1then the defendant had aa interest.  (Cock-
sury, C.J.—How cuan we decide that question against the
present holder, thereby depriving him of having his naht
decided by the highest authority ?)  Prestwicke v. Marshall,
4C. & P.5H: (sec 5 M. & P. 513, and 7 Bing. 565.)

Cocxsury, C. J.—We think that this rule ought to be dis-
charged. It is unnecessaty to express any opinion as to
whetlier the case is within the Interpleader Act, It is suffi-
cient 1o say that this is not a case in which we think we should
comply with the application. It is impossible to frame any
issue in which the question which the applicant desires to
raise, could” properly be decided—tie guestivn whether the
acceptors are not estopped from denying the right to endorse.
It is clear that it could not be raised betwecn these parties.
We think this s a question which we ought not to decide n
this manner.  We do not think we could make the tule abso-
lute without doing injustice.

Crxswet, J.—1 am entirely of the same opinion. There
is a gond deal of authority for saying thit this is not a case
within the Act. The recital in the Act is very precise. Here
you are seeking to recover money which is s own, and in
which he has a great mterest. There is another question with
reference to the nature of the natuie of the contrict, whether
he (they) has (have) net entered into a comentet to pay to the
holder ot the bill. 1 think we have no right toputiton a
siinple issue Lutween two pasties which has the right,

CrowDdER, J.—1 also think that it 1z duabtful whether this
application is withm the lnterpleader Act; but as there 13
discretionary power, I think in this case we onuht 1o refuse it.
I think if we granted this application, it would be impossible |
to frame an interpleader issue sv as to try the real question
between the panies,

WiLrks, J.—Not having heard the whole of the argument,
I give no opinton.

Rule discharged as against Abraham with costs. Costs as

between plaintiff and defendaut to be costs i the cuuse. )

EX. Matruew v. BrackMogre. Feb. 11.
Covenam—Quulified corenant to pruy—Money lent.

The defendant, an executor and trustee, borrowed £200 from
the plaintiff, secured by a deed, iu which, after reciting that
one S., mortgagee of cerlamn trust propeity, hud assigued the
same to the plaintiffy and that defendant had occasion for
£200 to pay o!? debts of his testator, which the plaintiff had
agreed to advance on the security of the mortgaged premises,
the indenture witnessed that the defendant charged the moit-
gaged premises with the £200: and the defendant covenunted
out of the monies which should come to his hands as such
trustee of the Junds compromised in the security, or the per-
son:1 estate of his te~tator, to pay the plaintiit the prurcipal
sum and interest. The indenture contained no other covenant
for payment: Jfld, that a promise to pay on demand could
not be implied, as it was inconsistent with the covenant, and
that the plaintiff could not therefore muintain an action for
mouney lent.

Q.B. MuRrcaTROYD V. ROBINSON, Feb. 3, 4.
Easement—-Prescription insufficiently alleged—Right zf

throwing rubbish into stream—duggestion under C. L.

P. Act, 1852, section 143.

To a declaration for thrdwing into a stream near a mile off
the defendant quantities of rubbish, so as to be carried down
the stream into a mill-pond of the plaintiff, and by choking it
up to obstruct his mill, the defendant pleaded as to the throw-

ing, a right by prescription to throw into the stream-.near his

e ——— 1

mill the ashes and sweepings necessarily arising there, identi-
tymg with these the rubbish comp):unc(f of. The plea how-
ever did not contain an averment, that, daring the period of
presciiption, the rabbisk had been carried down to the plain-
tfi’s unll w the inanner alleged 1 the declaration.  Verdict
havina been given for the defendant on ting plea, it was

Held, thatthe plaintiff was entitled to judgiment non obstunte
veredicto: but o an affidavit, that the fact was proved at the
trial, the rule was suspended to allow the defendunt to apply
for leave under sec. 143 of the Common Law Procedure Act,
1852, to add a suggestion to the fuct of the omtted averment,

Quere, supposing this averment to have bLeen inserted,
whether the plea would have been goud.(a)

Huxson v. HALL AND aNOTHER. Feb 11,
Pleading— Equitable plea—Set-off of damages.

For an action to recover the balance of an account for the
porterage of goods, the defendam, on equitable grounds,
clanmed to set oft agatnst the plainutP’s demand the cost price
of guuds Jost by the ueglizence of the plaimtul during the cure
rency of the account. Held. that it atlorded no defence.

B.C. Evans v. Matruews. Jan.31, Feb. 4.

County Court— Notice of Appeal, stutement of grounds in—
Jurisdiction— Rule 141—13 & 14 Vic., cap. 61, sec. 14—
Construive service—Second notice
In Couuty Court appeals, the statement of the grounds in

the notice of appeal mentioned in rule 141 is not u condition

precedent to the jurisdiction of the Superior Court to hear the

:ll,pp(.'(il, but a requirctnent for the infurmation of the Court

elow :

The plaintiff, in an action against two defendants, served a
nolice of appeal on atl the parties: but it did not state the
grovmds.  He then, withn the 10 days mentioned i the County
Courts Act, served a second notice, stating the grounds, on
the regiatrar and on one of the delendants, and on the tenth
day posted to the other defendant the same notice, which,
according to the course of the post. ought to hitve buen deliv~
ered the sume evemng. but was not received till the 1th day,
The plaiwifls also within the 10 days, also anempied to serve
the notice ou the defendunts attorney, but tne office was shut
up (as it was to be presumed tiom the affidavits) for the pur-
Bose of preventing such service. The parties afterwards went

elore the County Court Judge, who properly sizued the case
for appeal, but the respondent then protested that the notice
of appeal was insufficient.

Held, upon the facts above, that the Superior Court had
jurisdiction to hear the appeal, and that there was no suffi«
cient irregularity in the notice of appeul to take away such
Jurisdiction.

Semble, also, that if the second notice of appeal which the
plaintiff endeavored 0 serve on the respondent’s attorney, had
under the circumstances been loft outside his office, such
service would have been valid.

EX.

—————

———
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NOTICES OF NEW LAW BOOKS.

‘THE STATUTES OF PracTICAL UTILITY ON THE ADMINISTRATION
aF JusTicE IN UPPER CANADA, from the firct Act passed in
Upper Canada to the Common Law Proc:dure A ¢, 1856,
chronologically arranged, and showing such as haze been
actually repealed or otheruise abroguted, with an Index :
the whole intended us a circuit companion. Edited by
RoserT A. Harnison, Esq., B.C.L, Barrister-ut-Law.—
Toronto, Muclear & Co., Publishers.

This is & very useful publication, and one that will be very
welcome to practitioners and others. It contains all the Sta~

{o] SemMe, that it would.
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tutes and parts of Statutes in torce which rolate to the practise
of the Courts. The wirangement s clironoiogivai, and an ana-
1tical Index serves 1o lacutate reference v matter embraced.
Mr Harrison has succeeded in praducing a convenient and
reliable cirewit companion, and has most stisfactorily and
creditabiy exeerted the task assumnadj he has cleared away
the mt bisk. and given us the Lo s it stauds=—all statutable
law in relation fo practice i the Caurts.  References to corres-
ponding statutes, which are {or the inost part gicen in margimal
tiofes, will be found exceeding'y vseful, particularly these to
the C. L. P. Acts.

‘Those most conversant with the labour of hunting through
the disjointed mass which makes up the bady of the Statufe
Law of U. C. will best appreciate the Iai vur expended by the
Editor in the preparation of this excellent little work.

The book itself is got up in cdnvenient form, and in right
good style—the type clear, the paper fair, the arrangement
unexceptionable, liitle inferior to luw books from the best
English publishers.

The Edition Is Hmited, and we advise cur readers fo secure
a copy without loss of time.

Fycrisu Comyon Law Reports, Vor. 86. wiTil TABLE oF
Cases anD Prixcipar Matrers.  Edited by Hos. Groxca
Suarswoon. T & J. W. Juhnson & Co., Philadelphia.
‘This, like other volumes of this series, is a reprint of the

«anthorizéd Repoits” of the English Common Law Courts,

an@ contains upwards of 900 pages, exclusive of the Indey,

which is put in small type.

The volunfe embraces the ¢dses in the Court of Contimon
Pleas and Exchequer Chamber in Easter and Trinity Terns,
and Trinity Vacatlon, 1856, answering fo Common Bench
Reports, vol. xviii. The style and exccution of the books in
this series are good, and the price ($2.50) pet volume is far
below the English price; while the notes by Judge Shars-
wood, with reference to American cases, add greatly to the
value of the production.

A Trratise ox THE Law oF CoxtrRacTs, aND Ricuts axp
Ltasitiries Ex Contractr. Hy C. G Apvison, Ese., of
the Iriner Temple. Barrister-at-Law, Second American,
Jrom the Llourt English Edition, with noles und refer-
ences, by Epwarn INcErso1..—1857.  Philadelphia, Robert
H. Smith, Law Bookseller.

This popular and truly valuable work has reached the fourth
editior, which was issued in England last year. The book
before us is a reprnt of the English work, and appcars to be
faithfully and accurately executed.

To the practising lawyer in Upper Canada Addison on Con-
‘tracfs, we have no hesitation in saying, will be found the
most useful treatise extant on the important branch of the Jaw
it covers: and in this last edition the author has remodelled
and improved the whole work, as well as added greatly to the
original matter, exhibiting all the recent alterations, and giv-
ing all the recent cases illustrative of the rules and principles
of the Jaw of contracts.

This standard work has been taken in hand by an American
eoditor, Mr. Ingersol, who has contributed a number of useful

! notes with references to American decisions. These references

are very full and complete, and add a new feature, enhancing
the value of the work o the Canadian fawyer.

We have already expressed an opinton that American Re-
prnts, with such references by a competent American editor,
are more viluable to us than Leghsh editions, and the ditfer-
ence in price is considerable. . We paid the agem of Stevens
and Norton, the ongisal publishers, £2 125, 64, for the English
edition : the price of the Pafladelphia reprint, with Americun
cases, 18 tmly £1 12s. in Totomo:  The style and mechanical
execution of the Philadelphin edition is really good. We cor-
dially recommend it to the profession,

We have oue thing, huwerver, to complain of—a fault rather
in form than substance—~the omission of any advertisement or
preface by the American editor: a werd from Mr. Ingersol
would not have been amiss, and we think it was due to the
profession.

Encrisn Reporrs 18 Law ann Equity, Vou. 25. Edited by
Cunauxcry Satitit, Counsellor-at-Law. Little, Brown &
Co., Boston,

The present volume of this well known series contains
upwards of 600 pages, besides a full Index. It embraces 99
cases—viz., cases in the House of Lonls and cases in the Court
of Chancery during the years 1855-56. Many cases not to be
found in the Queen’s Bench, Common Bench and Ex. Reports,
are given in this series, which furnishes in addition cases
before the House of Lords, the Privy Council, the Lord Chan
cellor, the Court of Appeal in Chancery, the Admiralty and
Ecclesiastical Courts,

The mechanical execufion is good, and the price per volume
($2) remarkably cheap.

A Dicest or TuE Drcisions or THE Courts or ENcLAND, cond
tained 1w the Enclish Law and Equity Reports, from the
Sirst volumie to the thirty-first, inclusive.” By Cuauncey
Syiri, Counsellor-dt-Law.  Philadelphia, 1857, Lattle,

Broun & Co.

This necessary companion to fhe English Law and Equity
Reports is a mcest credifable performance. The cases are very
fully set out; (those in relation to practice. for example, occu~
pying some 43 pages—those in relation to the English County
Courts, about 12 pages): the analytical arrangement is excel-
lent, The book will greatly facilitute the work of research.

The Digest is in sinall type, and, with the table of cases,
contains over 900 pages of closely prinfed mafter. This table
is a most important addition tu the work, and the references
in each case is not only to the volume of the Law and Equity
Reports where it is to be fuund, but also to the varions English
publications: this last more valuable to us than to the pro-
fession in the United States. There is also a refefence to the'
page of the Digest.

Every one who possesses the Law and Equity Reports will
of course prucure a copy of this Digest; but apart from its
worth in conection with the series to which it belongs, it pus-
sesses sufficient intrinsic value to commend it to the favorable
notice of the profession here and elsewhere. We recommend
our reade:s to get it: the price is £1 7s. 6d.



