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APPELLATE DIVISION.

SECOND DivisioNAL (COURT. SE1'TEMBER 15Tx1, 1819.

HORROCKS v. SIGNZAL MOTOR TRUCK CO. 0F CANADA'
LIMITED.

Sale of Goods -- Condriict for Sale of Motor-truck-Fraud and Mis-
erntu on Etidie-iei of Trial Judge--Implied

Wonnt f Fitness -Sale by De.script ion -Condition -B rea ch

An appeal by the defentiants f rom the judgmnent Of CLUTE, J.,
16 O.W.N. 132.

The appeal was heard by MtRrinDTI, C.J.C.P., RIDDELL,
I1 ATCIIFOIW, SUTHIERLAND, and MiD)L-EToN, JJ.

A. A. Macdonald and F. W. Denton, for the appellants .
B. N. Davis, for the plaintiff, respondent.

THE COURT dîsmissed the appeal with costs.

SECCOND DIVISIOXAL COURT. SYPTEMBER 15TH, 1919.

HIORNE v. HUSTON AND CANADIAN BANK 0F
COMMERCE.

GiftDepeitof Moiwy in Sarings-bank Account to Credit of
J)epositor and IneddDonee--Terms of Deposit-" Payable
Io either but only on Production of Pass-book"--Retention of
Pas-!-book- by Depositor-Imperfrcet Gift.

Appeal by the defendants fromi the judgînent Of MULOCKÇ,
('J. Ex., 16 O.,W.N. 93.

The appeal was board by MEREDITHI, C.J.C.P., RIDD-ELL,
LATcIIEORD, SUTHIERLAND, 811d MIDDLETON, JJ.

A. St. G. Els, for the appellants.
J. IL Rodd, for the plaintiff, repondent.

Tu-E CRTdmiedthe appeal with costs.
1-17 oWN
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SECOND DIVISIO-NAL, COURT. SEPTEMBER 15Tff, 1919.

TIONEv.HI-STON AND METICHANTS BANK 0F
CANADA.

G;ift-D)epollii of M1amey in~ Savings-bank Account Io Credit of
Intepded Donree-Instructios to Bankc not to Notify Ponee untîl
afier D)eath of Depositor-Evide>wIeffliflWfParting with

Coii roi of Fu-nd-Pre-seffl Irrevocable G'Jt, not Ghf t of Testa-
mentary Nature.

Appeal by the plaintiff froxa the judgmeiit of MuLocK, C.J. Ex.,
16 O).W.N. 173.

The appeal %vas heard. by MRDTC.J.CZP, RIDDELL,

IMATÇJWQRT), SUTHERLAND, and MIDEOJJ.
J. Hl. RcXd, for the appéllant.

A.St. (iý. Ellis, for the defendîrnts, respondents.

Tx~Couir disis.sedl the appeal with costs.

1IIGH COUTRT DIVISION.

K..,J. AUGUST 5oeU, 1919.

PETINATO Y. swwFr CANADIAN CO. LIMITEDJ.

lw<uirance (Fire)--Stock of Goods Destroyed-Insurance Moneys
AU42ched by Judgment Creditor8 of Assure4--Claim of Chattel
MIorlgagee--Chattdl Mort gage Regîstered wit ho ut Affidavit of
Execidion-Invaliditti as against Creditor&-Bills of Sale and
Chaite Moretgage> Act, secs. 5, 7-Ownership of Good s--C ovE-
iuant to Instre for Benefit of Mort lgagee--Eff ect of-Issue
Found in Favour of Creditor.

An issue directed to determine the riglit to, certain insurance
mn'eys.

Antonio Musalino hiad a stock of gr-oceries upon his remi,,es
iParry Soimd. The toekw'as insured by hum, and was destroyed

by fire. Tihe defendants, who had a judgment against Muisalino,
attached tiie xnoneys in the biauds of the insuirance company.

Petinato, the, plaintiff in tiie issuev, elaimced the moneys, and the

issuie ivaa directedt.

'ltir issue wma tried 'vithout a jury at North Ba.y.
G. A. 'Mc(Gaiughey, for the. plaintiff.
il. E_ Stone, for the defendants.



PETINATW r. SWIFT CANADIAN CO, LIMITED.

KELLY, J., in a written judgment, said that on the 24th August,
1917, the plaintiff was the owner of the stock of groceries, and on
that date sold them Vo Musalino, and gave hiim a bill of sale
thereof. Musalino was neither a partner of nor financially inter-
ested in the business of the plaintif! before that date. The plain-
tîff was the sole owner, and, so, far as he was concerned, the sale
to Musalino was bona fide. As security for the unpaid portion'of
the purchase-money, it was agreed that Musalino should give the
plaintif! a chattel mortgage. A chattel rnortgage upon the stock
in trade of groceries and other merchandise and the trade-fixtures,
furniture, chattels, and effects eontained in and used ini connee-
tion with the store business carried on by the mortgagor and lately
purchased from the mortgagee, together with any additions and
accretions thereto and substitutes therefor, was accordingly pre-
pared. It contaied a covenant by the mortgagor to insure and
keep insured the mortgaged goods and chattels to their full insur-
able value, for the benefit of the mortgagee, the plaintif!, with
loss, if any, payable to him. The chattel, mortgage bore date and
was signed by the mortgagor on the 24th August, 1917, and on
the 28th it wau deposited for registry in the proper office. Upon
the chattel mortgage, when produced f rom that office, there was
no affidavit of the execution by the mortgagor, nor was there sucli
an affidavit on the duplicate, original in the possession of the
mortgagee. This was fatal to the plaintiffs dlaim to priority over
the other creditors of the mort gagor: Bills of Sale and Chattel
Mortgage Act, R.S.O. 1914 ch. 135, secs. 5, 7.

The plaintif! eontended that, by virtue of the covenant for
insu-rance contained in the chattel mortgage, his priority was
preserved, on the theory that, there being an agreement thereîn
in his favour for in.surance, the loss upon whieh is to, be payable
Vo hlm, in equity he is entitled to, have, as against other claimants,
what the mortgagor bargained to give him. If that contention
could be upheld, hias right Vo security upon the insurance moneys
would be superior Vo, any riglit lie could have asserted to the mort-
gaged goods if they had noV been destroyed. That view was
unreusonable, and as a legal proposition was noV supported by
auithority.

Thîý assýigiiienit (of the insurance moneys by the mortgagor to
the plaintif! after the tire dld flot strengthen his dlaim as against
cre(itors of ther mortgagor.

No insuraince was effected by Musalino untîl many weeks
after the chat tel miortgage was signed. When the insurance was
pr-ocured, the inisurance mnoueys were not, by any document or
mwriting, made payable, in the event of loss by fire, to the plaintif!.

Judgment for the defendants in Mhe imse with costs.



THIE ONTARIO WEEKLY NOTES.

KELLY, J.AUGUST 6TIr, 1919.

RE THOMPSON AND BEER.

Vendr ad P~chaer-Areeentfor Sale of Land-Objections Io

Titie-Convieplaice,.Made ta Person as "Truse"-Nature of

Trust and Powvers9 of Trustee not Indicated-Right of Persan to

Seil and Conve-Fvi de nce--Affida* oi f Sol icit ar-I nsuffi-

cleiey--Latid Subject to Easemet-R<ht ta Place Pales and

Wires tkercot-Va!iditl/ of Objections ta Titie..

A\pplication by the vendor, under the Vendors and Purchasers
Act, Wo determine two questions raised by the purchaser by way

of objection Wo the vendor'5 titie: tirst, as to thèe gt of Lillian P.
Quigley to sell and convey, lier titie liaving been acquired tlirough
a coiiveyance madie to lier as trustee, withlot stating or indicating
the nature of thie trust or the powers conferred upon lier as sucli
trustee; and, second, li respect of an essement, reserved to lier
vendor (Perryý) in that conveyance, of placing poles and wvires
over anti upon a part of the landis conveyed.

'l'le mnotion was heard i the Weekly Court, Toronto.
E. 1). Arinour, KCfor the vendor.
NI. H1. Ludwig, KCfor the purchaser.

K ii.Lx, J., ini a written j udgment, said that the vendor xniain-
tainoti tliot sufficient evidence had been submitted tà establiali
Lillian P. Quigley's right Wo seil anid convey, andi that on that
grounti the purchaser coulti not reject the titie. The only evi-
dence Wo establish that fact was an affidavit of a solicitor, who
said that ho acteti for Lilliaxi P. Quigley in thie purchase and thon
i the sale of the property, andi that the purchase was made out,

of moneys whichi belongedto the estate of lier father, of wliose wilI
she wa8 onie of the exeoutors. The use of the word "trustee"
after lier xiamo, in the conveyane o W ler, was notice to subsë-
quotl purchasors that she took i the capaeity of trustee, A pur-
chaser is entitled te proof of the nature andi extent of the trusts on
whlch she took, and who *are the cestuis que trust or persons othor-
wise iterosteti, and whether these trusts inelude a power Wo seli
either by herself or with the consent of others or otherwise; and,
if the timns of the trust confer a power of sale, hoe may insist on

proof that it la properiy exerciseti. The evidence here submltted,
as Wo the nature of the trusts on which Lillian P. Quigley toek, and

that lier con voyance was a due exercise of the powers whieh as

Bueli trustee she pseM, was not an answer to the objection.
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The difficulty wus, that, flot only were the cestuis que trust
flot before the Court, but it was flot satisfactorily establlished who
they were, or that the trustee had any power whatever to seil.
If, upon the ternis of the trust, she was precluded from. selling or
conveying, thât was the end of the matter, If, by these terms,
she was given that power but wiîth the consent of any other person
or persons or upon any other condition, then the purchaser, having
notice of the trust, was entîtled to proof that the conditions had
been complied with. The solicitor's affidavit is flot a sufficient
deelaration of trust. Sucli a declaration should be by the person
creating the trust or by sorne other cqually certain means of
provmg its terins.

Reference to Fry on Specifie Performance, 5th cd., p. 431,
para. 878; Rose v. èalland (1800), 5 Ves. 186; Sharp v. Adcock
(1828), 4 Russ. 374; In re Nichols' and Von Joel's Contract,
[1910] 1 Ch. 43, 46; Cumming v. Landed Banking and Loan Co.
(1893), 22 Can. S.C.R. 246.

In respect to the other objection, the contract to purchase
does flot bind the purchaser to acccpt the titie subject to the
reservation li the con veyance from Perry to Lillian P. quigley,
in favour of the grantor, his heirs, executors, administrators, and
assigns, of placirig potes and stringing wires for telephone and
electric light on a portion of the property, with a further right to-
enter on the lands for the purpose of erecting, inspecting, or
repairing the poles and wires. The reservation is in its terms
quite broad, and is not lirnited to the mretion and maintenance
of poles and wires merely to serve the purposes of the property
now under contract between the parties, but may be extended to
otiier purposes as welI. The purchaser is not by his contract
bound to take the property incumbered, by a pole thereon carry-
ing wires to serve other properties, nor to have bis enjoymnent of
the property subjected to further interference fr011 persons who
may have already acquired or may hereafter acquire rights3 over
the property by virtue of that reservation..

The two objection$ are valid and have not been satisfactorily
ainswered, and the titie should consequently not be forced. upon
Il purchaser.

Order declaripg accordingly; no order as to costs.
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YOUJNG v.'FORT FRANCES PULP AND PAPER CO.

Nulisa noe-Iniury bo Hotel Property by Operation of Pudp Mill in
sanw Neighbourhood-DischaTle of Vapours-Ruibifg of
Machinery and othe-r Noise from Mi W-Noise and Smo/ce froin
Shuntling Traine-Depreciation in Value of Hotel Propert y-

C'ause of--Orus of Proof-Failure to Discharge-Deposit of

Soot and Carbon from Mill on 'Hotel ProperI y-Trespass--
Iiivaion of Right-DaaW8-Cost.

Action for an injunction or damages in respect of an alleged
nuisance.

The action 'w" tried without a jury at Fort Frances.
Cil1. Fitch, for the plaintiff.
£1). George, for the defendauitî.

MTNIJ., ini a written judgment, said that the plaintiff was

the owner of an hotel in Fort Frances, situated near the defend-

ants' miii. The hotel was buit in 1905; the defendants' mii

went into operation in 1914. The hotel appeared to have been
profitable and suceessful until the Ontario Temperance Act came
into force in 1916. The hotel was not occupied by the plaintiff
personally. It was unoeeupied in coid weather, and was partly

rented for various purposes during the suimer.
Ueference to Appieby v. Erie Tobb.ccn Co. (1910), 22 O.L.R.

533, 538; lfumphries v. Cousins (1877), 2 (.P.). 239, 243, 244;
Chanidler Etectrie Co. v. Fuller (1892), 21 Cari. 8.C.R. 337, M4.

The plaintiff sought to estabiish that a nuisance liad been

created: (a) byv the diseliarge of vapours from the ventilators of
the defendants' miii; (b) by the rumbling of machinery and a
whistling souud arising from the operation of the miil; (c) noise
of shunt ing t rains and smnoke,; (d) deposit on the plimtiff's prem-
ises of soot ani varboni f rom the dlefend(ant,-' smoke-stack.

It waw clear uponi the evidence that nio permvanent injury had
been donc ither- to the outside or the inside of the structure of

thc pflaintifT's building throughi any of the acts complained of.
The plaintiff, hiowver, asserted iJury- by being prevented by

the efndnt acts from becuring tenants; and hie aileged that

011. operations of the defendants had resulted in the rernovai of

th i bsinie-, centre of the town to another part of it.
Evnif it were emtablished-and it was not--that the opera-

tion of the defend(anits, had resulted in a shifting of the business

ceteof the towvn, the plaintiff would not, upon the principies of
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Iaw as they had dev eloped, be entitled to recover. Iu such a case
that which depreciates the value of property is not the direct
action of the person operating works but the resuit indirectly
arising becauee people think that another part of the town wîll

hetter suit thuir purposes.
For the noisesvý from shunting and the smoke from engines, the

defendants shouldi not be held re(sponsible--they arose from the
operation of a raiIway by a railway company.

The coniditioni aris3ing f rom steam ani vapour was manifest only
iiithewinersvasuni, when the hotel was unoccupied.
The onus, wa-, upon the plaintifT to prove beyond reasonable

d1oublt that tlue (lefendaiits' act had injured and depreciated the

valïue of his propert x. It was not a case of res ipsa loquitur. Upon

the evidenice, the plaintiff had failed to discharge the omis.
The runibling of nachincry and the whistling sound conm-

llaine(l of did iiut constitute a nuisance.
The hotel property had undoubtedly decreased in value, but

that appeared to bx' due to the coming into force of the Ontario

Temperance Act. While the hotel was in active operation from

1914 until Septemnber, 1916, the matters complained of by the

plaintiff did flot appreciably affect the enjoyment of the property
nor depreciate its value.

In respect of the soot and carbon coming frein the defendants'

chùnney and scttling on the plaintiff's property, the plaintiff had

established at lewst a nominal cause of action in trespass--there
hadt been ai n,ivasion of the rights of the plaintiff, for which he

was eifitledt fi) damiages Ilaving regard Wo the considerations
adverted to in Black v-. Canadian Copper Co. (1917), 12 O.W.N.

243, 244, an injuniction should not be granted, but damages iii lieu

theroof should be awarded. This was a matter in the discretion
of the trial Judge.

The damnages nuust, Le such as had been actually suffered

dlowni t the presenit imci froîn the deposit of soot and carbon:

Ilasbuy'sLaws of Englanid, vol. 10, p. 341, para. 627; Battishili
v. Reed (1856)ý, 18 C.B. 696.

The damages,- were alinost noinal, and should be fixed at $50.
Juidgrnenit for the plaintiff for $50 in respect of the deposit of

soot anid carboni. In other respects, action disinissed. No costs,

succes boinig Ïlivided.
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REm SCAMAN AND WARD.

Vendor and Purchaeer-Ayreemni for Sale of Land -O bjection to
Tille--Covenant lin Conveyanee to, Vendors--Building Restric-
linon-Ifringemenit-Rights of other Purchasers&-No General
Bildiig Scheme.

Motion by Ward, the purchaser of land from LeUi A. Scainan
and Gertrude Scaman, for an order, under the Vendors and
Purchasers Act, declaring that an objection to the titi. had not
been answered and was a valid objection.

The motion was heard in the Weekly Court, Toronto.,
T'. J. Agar, for the. purchaser-
R1. B. B3eaumont, for the. vendors

FALCON BIDGE, C..J.K.B., ini a written judgment, said that the
objectioxi to the. titie arose out of the covenaut by way of building
restriction contained li the. lest paragraph of the. deed from
Louisa C. Loney to the vendors as follows-

" And te the. intent that the burden of this'covenant shadi run
with the lands ii.reby conveyed for a periodl of 25 years fromn the
20th day of May, 1911, the grantees, for themselves, their and
each of their heirs and assigns, jointly and severally covenant and
agies with the. g.rantor, lier heirs, executors, administrators, and
asigps, that not more than one dwelling-house of the prime cost
of net les than 84,000 may be erected and standing at any one
turne on the said lands, but this shail not prohibit the. erection of a
suitable stable, coach-house, garage, or outbuilding on the said
lands; and that any dwelling-house wbich shail b. erected on the
sald lands shall not b. nearer to tiie street-line in front thereof
tasn 2.5 feet, and that the. external walls of the said dwelling-
htnee shall b. constructed of stone or brick, or partly of stone'
and partly of brick; but this covenant shall fot b. held binding
upoxi the. grantees or thisir assligne except in respect of a brfach
conimitted or continued during tlieir joint or sole seisin of or titie
to the said lande."

Aý house erected by the. vendors complied with the restriction
as retgarded .the main structure. But there was a verandah;' on
the. Rosehi *Il avenue sidè, which was less than 25 feet (viz., 20
ft. 1 in.) fromn the line of that street.

The. vendors hiad procured fromi their vendor, Louisa C. Loney,

a d.ed devlaring that the. said dwelling-hotuse and verandah are in

comipliance with thic covenants, and that se is satisfied with the
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saniie, and has ne cause of action ini respect thereof, and she
declares that those presents shall cxtend to the heirs, executors,
adrninistrators, and assigns cf the present vendors.

()ther purchasers fromi Louîsa C7. Loney have ne riglits in the
matter. It is said andi not denied that the plan shews ne general
design or building scheme, and the covenant does not purport to
be for the benefit of any other purchaser.

In a deed from Louisa., C. Loney te one McKenzie, made somne
months subsequent te thie conveyance te these vendors, special
mention is made of verandah steps and porch in the restriction
against the erection nearer than 25 ft.

Reference to Reid v. Bickerstaff, [19091 2 Ch. 305.
Declaration that the objection has been fully answered and

that it does flot constitute a valîd objection te the titie.
No costa.

ELLY, J. A-UGtJST 12mH, 1919.

BRYANS v. 1>ETERSON.

Prom. issoryNote-Accommodaion Maker8-N ote Given as Coikiteral
10 Security by ChaUtel Mortgage froin Creditor to Debtor-A clion
by Executors of Creditor-Reease of Makers of Note-Eidnce
-C orroboration -Meaninq of "Collateal" - Dîcharge of
Chatte Mort gage-Dealings bel ween Credîilor and Principal
Debtor-Sureties Giving up Benefit of another Security.

Action by the executers of William Bryans, deceased, upon a
proînissery note made by John Knight, F. W. Rickaby, and
N. H1. Peterson. The action was brought against Peterson and
Rickaby and the executers of Knight.

The note was in these words and figures-
"1$1,000.0() Bruce Mines, Ont., February 2Oth, 1914.
"One year after date we jointly promise te pay Mr. William

Bry-ans, or order at his place of residence in the tewnm of Bruce
Mines, Ont., the suin of one thousaind dollars for value receivcd
with interest at 6<h' per annumT tili paid. This promissory note
is given as collateral security te a chattel mortgage bearing even
date hecwith and given by David B. Tees te William Bryans te
secure payment of $2,700 and înterest as therein provided, and
this note is given as an accommodation note on behaif of the said
David B. Tees."

The action was tried without a jury at Sault Ste. Marie.
Grayson Smith, for the pla:ntiff s.
J. E. Irving, for the defendants.
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KELLY, J., ini a written judgment, after stating the facts, said

that the defendants; set up that they were released by reason of

the rnanner in m-hich the niortgagee and the plaintiffs deaIt with

the debtor, Tees, and the security of the chattel mortgage, and

also because of the conditions upon whieh the note was given.

The plaintiffs said that the makers of the note did not become

nuere tureties for Tees or his inâebtedness to William ]3ryans, but

that they became primarily hiable to the extent of the note as

collateral and additional security for the chattel mortgage and the

deht it represented. Even on that hypothesis, the creditor owed

a duty to the miakers of the note so te deal 'with the ehattel mort-

gage as not to prejudice them if he desired te hold them hiable.

The note on its face was collateral security te the chattel mortgage.

Not only did Bryans negleet to renew that mortgage withmn the

statutery time, dains rendering it, nuil and void as againât creditors

and subsequeit purchasers and mnortgagees in good f aith for

vaiuale cons3ideration, but hie deliberately destroyed it and put

it out of existence for the debt it represented. The new mortgage

taken wits to secuire a sum different f rom the am.outnt unpaid on

the earlier inortgage, at the tilne of its expiry and on differeut

ternis of payment. IBy the tenuws of the earlier mnortgage, S2,000

of the principal becamie dlue on the 2Oth February, 1915. Had

the imortgagee insisted ou prompt paymnent, and had payment been

ref uaed, resort te proceedings on the mortgage woùld, no. doubt,
have reiilisedl the amnount of the miortgage-debt-ýthe evidence

shewed iliat the inortgaged-goods were ample to mneet the total

theni unpaid. T-aking the new nmortgage operated as paymient of

the prior mortgage, and the mortgagee's remiedy was theretore

upon the latter mlortgage, to which the note was not collateral.

All the evidence being considered, the note was not muerely

"Colateal"literally mnens "situate at the side of,"

hience "parallel or additional," and not-u-inless, the nature of

of the transact ion so reqluires-"secofldary." In re Athill (1880),
16 (11.1. 211.

It was not the intention that the chattel mnortgage and the

note ahould contribute ratably-the chattel mnortgage was to be

roeoxrtedl to in priority to the note; the note was auxiliary and te

be reorted to only in aid of the principal security,.
There wPos another and more positive reason why the defend-

ant>s should be held discharged. Even if they were not releasedl

hy the disoharge of the chattel nxortgage and by the mariner of

Bry-an's dealing with Tees, the principal debter, they, undoubtedly,
were reeadwhen they gave up the benefit of another security

upon land in Sudbuiry- There was an oral agreement bqtween

B3rvans and defendants that on Bryans takiug over the Sudbury
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mortgage the note would be delîvered up. This was a separate

and distinct agreernent from thaï; expressed in a memoranduin iii

writing signed by Bryaus when the original mortgage was given,

and was not affected hy it.
As against the plainifTts, the executors of Bryans, there was

ample corroborationi of the test'mony of Peterson and Ilickaby,

in the dlocumients themnselves, and in the testimony of Tees.

'RE IMPEIIIAL STEEL AND W1RE CO. LIMITED.

Cmnpy 1>-etiion by $hrhle8for Widn-pOrder--Opposi-
flion by C<tpnyQe'4o hether Cowipas y Irnsolvent-

Iuryby Accontat-W infg-up Act, R.*S.C. 1,906 Ch. 144.

xi"'. oAjunw f Il, JIirin(j of kt itiort.

l>etitiuii b 14 holders of 1referred shares of tlw capita1 stock

of the eoinpany, eaeh to -au aimait exeeding $500 par value, for

ai n(ler Under the D)omnioni Windiug-up Art for the wiiiding-up

of ilhc uoiripanv, ou the~ grounl of the insolve!ley of te company,

the acf eo(nstitutiiig t1e iusolvency heÎng that an exeltition against

thie veoîupiny, placed iii the bauds of the Shcriff of Simeoe on the

25 l~ J 1i , 1918, ou wvhiehi a seizure was- tMade, remaiued lu the

Srifshauds uîisatisfied foi- more thau 15 day s : ifter the seizuire,

aîîd that at the date of the Petition, the 14ýt1 July, 1919, it was

still in his hauds utisatisfied, to au aniount qxeeedIîlg $17,OOO.

The petition was made returuable on te 21st July, 1919, and

was adjourned until the 3lst July, when iL was heard in Chambers,

together with another petition for winding-up, by the same peti-

tioners and others, under the Ontario Cornpanies Act.
R. S. Rlobertson, for te petitioners.
1. F. Hellmnuth, K.C., andý( M. L. Cordion, for- l le company.

M. L Gordlor, for VFaston and Broadhet.t eýxection ereditors.
Gideoil Griinti for crinjudgîinut. ereditors.

KFuJ., iu a written judgment, said, after stating the facts,

that thiere was no doubt, and it was not disputed, that prior to

the filing of te petition te company had committed au act of

inso1ivency, withiu the meaning: of the Dominion Winding-up Act,

and that that condition of things continued until the 3Oth July,
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1919, the day preceding the argument of the petition, when,
according ta an affidavit then filed, the writ of fi. fa. was with-
drawn froni the Sheriff's hands, "as arrangements had been made
bY the coinpany -o av the sare."

Aý meeting of the couipany's sharehelders was held on the 26th
July, 1919, at wýhiech a mai ority of the shareholders, preferred and
ordinary, favoured the company centinuing in business., Not-
w-ithstanding that, the petition should not new be dismissed. lIt
was asserted that, owing te the shareholders being scattered over
the ceuntry at very considerable distances froma the'head office cf
the eompany at Collingwood, where the meeting was held, many
of them were unable Wa be present or te be represented.

The learned Judge said that he had net lost sight of the control
which the inajority of the shareholders cf a cempany, acting
within their legal rights, pse ini the administration of its aif airs.
lIn his judgment, the situation was such that the preper course
was to adjourn the motion until the 11th September next te
enable an accountant te inquire inte the aif airs cf the company
and report thereon, umder sec. 15 of the Winding-up Act, R.S.C.
1906 ch. 144. He appointed Mr. G. T. Clarkson accountant for
that purpose. The motion under the Ontario Act should be
adjourned until the sanie date.

MEREDITHI, C.J.C.P. <AluGUS 16=r, 1919.

RE -McCALLIJM.

HWjt-Contruction-Bequesgt Io Children wiho Shail Âttain Mfajor iy
--Provision for Widaw-Death of Children in Infancvý-Vsted

M~otion by the executers of the will of Andrew Bell McCallurn,
dcneupon originating notice, for an order determining a

question as ta the truc meaniing and effeit of the will.

The motion was heard in the Weely Court at London.
A. B. Carsoallen, for the executors.
(). L. Lewis, K.C., for th.e widow of the testator.
Fraser, K.C., for rernoter next cf kin.
F. P. iBtts, K.C., for the Official Guardian, representing an

infant ne~xt of kmn.

M[FREDIT11, C.J.C.P., in a written judgment, said that the
testator bequeathed a fund ta lus children who should attain the
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age of 21, or, bemng daughters, should attain that age or marry
before attaining it, lxi equal shares; and, in case of there being

only one ehild so entitled(, hce bequeathed three-quarters of it to
that vhild and the other quarter tW hÎs owii wif*?.

He had two chjldireni-sons-e-aCh of whoin died soon after

bis death, and they died li early infancy; but Mas wife survivedl
hîm and was living at the time of the application.

N1e gave the income of the f und, until the time when bis bequest
of the cornus should corne into eflect, to his wîfe for the main-
tenance and education o>f his chljdren without liahiiity te account
for the aýpplication of it, and, after lier death, to the children
direcity, or to their guardian without liabilîty te sc to the appli-
cation of it; and in one part of the xvii hoe descrihed the beque(sts,
to the children as "bis; or hier presumptive or expetant share."

Muelh was said upon the hearing as to the character of th(,
bequest to the children, whether they took or did not take vested
interests, though any such question should be easily answered, as

the gÎft was only to sucli as shouid attain the age or status pre-

scribed by him; and he afterwards described the gifts as pre-

surnptive-possible--or expectant-hoped for.
But, so far as the comprehiensive question, who takes the

fund? goes, it makes no difference whether vested or flot.

If not vested, there is ahi intestacy as te this fund. The wili

contains no other gift of it. The widow and next of kmn under

the statute therefore took it. The next of kin-the two sons-

died intestate, ieaving the widow, their mother, their next of kmn,

and as sueh she took all that had gene te them.
If vested, on the death of each of the chîidren the mother, ns

bis next of kîn, took ail that hie had taken, whether f rom, his
father or his brother.

Only if the next of kin of the father or of the children were those

who should be such when the sons attained the age of 21, could

any difficulty a 'rise. It niay welI bc that under somne wills sueli

persons only take, though the Courts have seeîned ilI-dîsposed

towards such a resuit, describîng sometimes such persons as an

artificial class. But are they not just as real and humait as any

other class, and sometimes inuchI more eaaily asvoertained and deait

with than next of kîm at the tinie of the testtor's death, whieh

may have been very nîany yetirs lwfore, ani it imiy bc that none

of thern can benefit by (lt, gif t, ail being dead? And why should

not a testaiter mnean the living and net the dlead? The'subject

is te -iiie extent dealt with li the recent cakse of Iii re H-utehînson,

1[19191 2 Ch. 17.
But this cam is net one of testacy, but la one of intestacy;

and so on his death ail that remiained undisposed of by the will of

the father passed at once te those who became entitled to it,
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tind4itr the prvsosof the1) Altof > f~u4~~ ct;: ald t1he

The %%idowl% is henfieull enil d lu (1w whole)jt flumd.
By v peXaking lif thilif shueiiiIvetild il 1- iot

mt<enldugi t4> iliterfurf with1 alixy liglis ol' arr\ legal 1represuentatives
or wviti the pruper meithod of dea-.ling with the es'tates of deceasedl

The caeis flot~ one iniwhc costs should be awarded to, any
Ityýto bepald byany other; it is acase inwmhich there Should

be( no Order marie, on thils application, as to costa,.

Mi~i«wr, (J.UP., ~ (I~MEss Aua'st14hii~1919.

sec. 40--K eping Ipitexi'calii Liquor for S2eMo Ioat
Qua(jsh -&c. 10-'-Evidecnré-i'roolf of G0uÏU-Ser. 8-eei
of l>oubt.

Motion to quiLsh a conviction of the diefendant byv a Police
Nlagitrate., for an infraction of the provisions of the Ontario

Teýinperance Act, 63 (eo. V. chi. 50, sec. 40, l'y kecping itoxicating
liquor for sale without ai IiCen1SV.

W. R. Mexredith, for te defendant.
.1. B. MrKiilop, for te prosecutor.

MEzREDIH, in,.Pu a written judginent, rcferred to me.
102 of th(, Act am defining te power of the Court or Judge upon
such un applicattion ivi titis, and said that te one question raised
waa-, whether there was evidence to qsupport te conviction coi-

plliéed of.
,h l'liend ' son. Baisil Me(Kayv, wss, stispected by soille of

te perwns emnployed to enforce, the provisions of tite Act, and at
trup was flet by themi Vo catch himi ini t offence of selIling liquor

Two L informefi-rs wt-rd bruul ght fi roma Tuo ait 1 l d t I a tance
of te witile.l Bannloil, whoi Iivedl siear London ari w:uapaenl

weiI cqait with isil, wa.s procured. The thiree meni went Vo
a bairbe(r shlop, oif wiehi Hiaxil was fin teîtpar charge; at te
tifrt, atS it hapene , iuil waS awav front dite shop and at hus
fatherv's bous; ani ie mci theni ,oigit lini theire. Ti1e Vwo
irnformerst-ý remaini in thev bakBui;sdlinnlon, Vo whonxl

1 Thiscýý aitil all .4q ote mrarkied to> bc repoxrtied iii tHic Oitario
Lajw 1t4poxrtý.
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*AIIBEII v. U'NION BANK 0 AAA

BuI m iBreach of Dly b~y oaleAgn -f nai- toi-o

Ose~ieA tort-Li'aii*t of an-Ieof Buwýi ?r--
Keys ok'f luiee r(ýemiseec to bc J)elivered ipon Paietof
Part of Puc&-oe-eadfor Key!s byi onhm f

Prme~Jus ~e~iDmg#nevttOlof Third Pèreon
-EfectveCalise of ltIimate Damage.

Avtion) again.st the bank and Gordon B. Clark, manager of a
branchi of the banik at DXmdalk, to recover damnages for a breail
)f dluty y tRie defendant Clark, as agent of tRie bank or pernsonally,
to the platintiff, a cu.stomner of thie bank, hrbythe plainitiff
Sustainged ln-3-.

Thie action waai tried withouit a jury ait Hiamilton.
SF. Wsashinigton, K.C., and F. F. Trlaefor. the plaintify.
W B. ayniond, for thie defendants.

FmAcoNrnUDE, (.K. in aNNwrittWni judgmnent, said thiat the
plaintiff wiLa tlie owner of a vreanhery bulesat Dundalk and
had etrdinlto ILI agrieimiett fo)r the sa.le of thie bulsinses to
Weinert, and Stvn.The sharv of the puIoe-oe be
paid by StmnU775,ww Scu1reýd to thie plaintiff by- tie
no0te of Stevenis. Weinert palid in0 lu csh wvlien the agr-eemnt

waUS siguewd, anid waLs t puay 1,287.50 oui takmilg X»vSon1 of the
fOiUO8 o tRie Ath Fbur,1918. The plaintiff, who kept al

baniking accouait, wlth tht,. defendiant bank at Duundalk, delivered1
thfe koeYa of lus businea¶'u prmse the dofnnt bySendîng
thein Wo (*iark in a post-letter, da:todi thie Rat ebur,191S. amd
r(ýiste.reç, lin whici lie sai tt the keys were to be givn'1 té
Weinert on tii day -etoe,~and bevfo>re yul hanld hlmi thie
kèym hoe lias to givet you a chqemade out ln myiN favNour for
$1,287.50>" hrewas aL conver-ation by long distance tele-
phono etwe thev plaintiff and Clark oi tRie, 41tl Fe larit

whIài, mis theo plaintifi ti-stified, lie, vonfirmed thie instructions givenýr
in tlie 1014-r of thie lst (eray (iark testified tRiat in tRiai

Coniversation Rie told ti plaintiff tRia if Sinclair, tRie landiord of
tRio pliitifl's uiet 4mss deainande-d tRie keys, ie ((lirki
would Riav(ý oW give t1lein over, anld t.hat thie plaintiff said Rie

wax goinig Io write Wo Siniclair, but that tRie plaintltT did not, say«

ulo Wo hand tRie kosover without tRie, money or choeiqe. TI i>
wILs denied by tRie plaintiY. The leitrnod.( Chief Justice find., in

favouIr of t. plintiff as t thuis conivemsaion.
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devided i ,hcatwhether the original wrnflatwste
cifeti'e cuseof 0t. ultilmate dailage.

venr ould ha' e( got possession ind(ep)endenýttly of the keyCs
handud ol er, whether Clark delivered upi the keys or not, by
breakxnig intio theprme.

)n thIe qu lestilon of dLimages the plaintiff failed.

Acion di#mni.sed wilhou costs.

KELL, J. î~CHAMERS.AUOST ITH,1919.

Ioq;IE, JL, VÇ ('1UA BRS. AUGUST 20,m, 1919.

MARTENS v. -,TEWART.

Sma/ Judgpm ni-M o1iofl fier- A.fdarif ini AnSé-er &ing iqp

ArgunbUe frrne-Leave fi) J>fend-Motioii for Leave fl

Appeal -Paifltiff Deprî1'ed of ()uft f ExeuionRu
5071 (b).

Appeal by thte dfnatfromn au order of the Matrin
Chambejra; permitting the plaintifi to enter judgirent, uponi

oummry pplcatonafter apeaan 1 ir n ction1, corilnenced
by kt sp.eially nore writ of simmllons, Wo re(oývr the amnounit
of at mioneydam

E.ý ( . Long. for the defenda.nt.
F. Arnioldi, K.(C., for the. plaintifi'.

KF.r., J., ini a written judgmnrt, said thait the affidav\it o!f
Hiv. defendant met up an arguahie defence, and vross-exiiniation
thierc.n hud not esmttbiihei(d anything to the contrary. 'Jhle

defendant mlhould not be deprived of the righit Wi hav s defence
testird iii the. regular mnanner att IL tril.

Tiei. appeail siic>uld therefore 1* llue: o in) the cue

The. plaintiff moved for bve to appeal fro reit order of
IKl%' J.m ., in Chambers.m

Tl'iit motion wats licard by Lon: ., Mi Chambers.
A rnoldi, K.( ., for the. plaili f.
Il. S. White, for tiie df at

LocJE, J., [i al written judgmient, ,siid that the motion w-an

madv undier RuIv 507, and ieh agreeti with Kelly, J., that, the
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PING LEE V. CRAWFORI).

LiipdIordl and Ten niiii-L«ierý-Breach o'f ('vnn-upy oi<f
Rei-Forfieilure-Nic-Rgt of Parner of Lessee-Teider

of Orerdue oedAanecfPiiRlef gainms Forfeitare
-P-Iun4in-InerimOrder.

Motion by the plaintiff to continue an initerjin injunction
resýtra1nlng the defendant gesCrawford fromn lew3ing, ,elling, or
dleuling witli certain restaurant prmssin the city of W'indsr,
except subject to two leasea to one Tom Il. Lee, and fromi taking
any action to cancel or declare thes-,e leases or elithler of theni

The motion ws hiezrd i the Vacaition Court, Toronto.
George Wiikie, for tie plaintiff.

W.Lawr, for thc efedn

LOOxIE, J., ini a1 writtenl judginit, s<1idtl1.t on, the 28th1 July,
191:5. the duvfvrdant Aýgnes Cramford leasc;(d to Tom If. Lec the
retauirant pi-vmies iiindo for Ï- yeurs fromi the 1Ist Septemilber,
19156; and oin the Ist Jaune, 1916, she leased to hlm) the rooins
aiove the restatirant for 14yeai> and 3 mionitha, both leas-es expiring
nt the saine tinie.

NeiUlier the lvcaýor iior any oe on lier yehialf had any dealings
w1th Uhic plintiff or knew hlmi in cither of these transactions, nxor

.ulequnUytili h Uic tl juIy, 1919. 'l'le plaintiff WSS fot a
psrty the Uic I«aes nor wce thcy expreý,sd to be on béhiaif cfa

The 1h-uor resided in California, and, arriving in Widoîn
June It, found Chat $50rent wsoverdlue.

On i th Il JuIyv, 1919, Uic Sheriff of Eenerx Lad made a seizuire
of the gouds. cf Tom 11, Lee for tie costs4 cf an action between the
plaintif! and Tonm I. Lee(.

The. defend*uiait Agiles Crawford, heairiig cf this, on tic llth
Juily, 1919, gaNe iinto Uic. Shieriff's hands a warrant of distrs for
thù rent tJhei n arrvar, $60, and, on Uic 17th July, inistriicted hLin
to eniter Into pseio f tie premises for lier. On Uic same day
mlhe notified Tomn If. Lve duat lie had broken tie covenants in the
lcaaoe, that mli. Uiereby dedaured Uic ternis forfvited, and Uiat she
tin<inded to enter upoxn and take possession of Uic premi.seÀs.
1Upon Uic Sheriff enitvring the preisesýý and advising Tomi If. Lee
thiat Uic good-m were under seizure, Uic latteýr said: "Ai] riglit go
aihead4," and lie and hi.s mien left, giving Uic kpy to the Siieriff.
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Nothing had been heard of Tom H. Lee since that time.
By the judgment in the action of Ping Lee against Tom Lee,

dIated the 1 lth April, 1919, the Court deciared that the plaintiff
was a partner of the defendant and entitied to a partnersh:ip
interest in the business of restaurant-kceepers carried on in the
premises, and that lie liad been such since the l5th July, 1915,
and deciared the partnership dissolved wvith a reference to the
Master in Ordinary to take the accounts-. No speciflo mention
was made in the judgment of the leases abo%-e referred to.

Tlie first intimation that tlie present plaintiff claimed any
,interest in the premiîses was in the tender of the overdue rent on
his behaif to the defendants on or about the l6th July, 1919.
Wlietlier this, tender was made before or after the notice of for-
feiture was not material-acceptance of a tender of rent overdue
prior to forfeiture would not operate as a waiver of the riglit of
re..entry: lRe Bagsliaw and O'Connor (1918). 42 0111R. 466.

The defendant Agnes Crawford disciainied ail knowiedge of

the plaintiff, and proceeded under lier notice to, take possession
until restrained by the injunction.

Two objections were raised by the defendants, eitlier of which
was fatal to the continuance of tlie injuntion-

(1) There was no privity between the plaintiff and the defend-
ant Agnes Crawford. Reference to, Aider v. Fouracre (1818), 3
Swanst. 489.

(2) Tlie defendant Agnes Crawford was îiot a party to the
action of Lee v. Lee; and, if tlie plaintiff liad any riglits under the
leases, tliey must be deterrnined iD this action.

The only riglit whicli the plaintiff could ciaii againat the said
defendant was relief agaînst forfeiture of tlie leases.

As the action was at present constituted, lie had no standing.
Tlie original lessee (except under extraordinary circuinstances)

mnust be a party-and relief sliould not be given in lis absence.
Jiare v. ElIns, [18931 1 Q.B. 604.

The original lesee was not a party to tliis action, and on this
ground also tlie extraordinary rexnedy by injunction sliouid be
withheld tiil the questions in issue had been tested at the trial.

The plaintiff's counsel stated that he was ID no sense an under-
Iesee, so tliat relief could flot be, afforded him under sec. 21 of
the Landiord and Tenant Act, 11.8,0. 1914 cli. 15.

The dlefendant Agnes Crawford wvas a womanm of substance:
ami, if the plaintiff, by reason of tlie dissolving of the injunction,
suffered any damnage, slie was ampiy able to pay.

The injunetiop sliould be dissoived; costs iD the cause unles
otherwise ordered by the triai .Judge; the plaintiff should have
leave to amend as advised.
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WiILCon4ucton-Rsidury lequst-RlIÎgiaus Benevolent and
CharitabIe PtrposesS and Uses "-DiýcretiOn of Executors--

Vagens*Or Unetit-And "-"Or "-Prior Definite
Bequest for igiou upoe-ormi and Charitable
Use.,Ad, $.O.1914ý eh. 103.

motion by fixe executors of Mary MePherson, deceased, under
lLuiv 000, for tixe advice of the Court ou the proper construction
of the rus.idwixyv beuet ontauedi in the will of the deceased.

The motion wira heard at a sittings iu Cornwall.
(i. Aý. utiles, for thxe exeutors.
Rt. $inith, .C for the uemxt of k,1m.

KELJ., lii a written judIgnxenit,' said that the residuary
beýquest. .vzs lu theeds

"Ail the residue of my estate 1 give aud bequeath te Mny said
executors uponi trust to be disposed of and given by them to such
religions bouxevolenit aud charitable purposes aud uses as May seem
meext and proper to theni. nxy said execuitors."

The conteution of the next of kn %vas that thxe residuary
bequet iras void for uncertaiuty, ud that the residue was undis-

poeef. They rq-lied ou Williaius v. Kershiaw (1835), 50CI. & F.
111 (note). Thie distiuctiou betweeu that case and severai of the

dcsosreliedl upo)n t support the bequest qgow lu question ira$
ehivfly lu the coujuxictiou used betweeu the words designating the
Objeets te hoý benefitedI.

lioeference- (aniong other vases) to Ie Huyck (1905), 10 O.L.R.
IN): In r- 'Sutton (1885), 28 Ch. 1). 464; In re Macduff, [18961
2 ('h. 411; In rg- Beat, [190)4] 2 Chi. 354.

The, 1d(îciian l Williams- v. Kýershaw% luxd lN,'1n criticisedl both
hive'u ami M lglandl, an< ws ai in Rie Hyk nt, te be of presentl
mutliorily f li t waw not te) he recognlised ais :1n autherity bindîng
the- ('11111t tg voi»trx u " aýS -or" and tg) that extent i-hange,

tht tetaor' n:annth %v a", nie Suffivienit re:1sonl for. dec.Laring
fix nsiuur bqustnue Mn question void, andg thius defea(ýitnig

wbst,. (rom tl he, t langunage of Chxe wiIl, 1msthve N'ven intendedý(
bhy th tsst'r a definite gift. A devi.sion uipholding the biquest
as valigi u;1gLît %w,1 el 1 pported1 upon the authoritie-s cited.

Thonwatt ho-wever, another reason for holding the bequest
vai on the construction of the language of the will, unaided by
diccisionis. Thel'heie of the uill was this. The testatrix, after
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dliructing payment of lier debts, f unerai and tcstimentwary expense-s.-
and devising ail her real and personal property (excupt personal
p)roperity specifically bequeathed) to her executors, in trust to seli,
gave, by para. 3, to the Presbytetian Church in Caniada seii
suins, for home missions, fori-,giu missions, wiidows -iid phn
f und, etc., and, by paras. 4 îandf 5. made l(a large numbeor of ýSpwvCWi
bequests to relatives and other. Tho foilowcv(d p)ara. 6, contails-
îng the residuary bequest abbove quioted. Teman hc
testatrix intended shouid attach to thcdeipie wvordi of para1.
6 was Iel iuidieated by para. 8, which dirccdtat "ai thtu
charitable bequests rndnti<)ned in the 3ril and Gii jaragraýphiý
heoreof are to be i)ai(I githouit interest as soon dsite acount1S
of myi. estate are passed and as soon as possiblte aiiter 11w sale of mv
said lands."

Reading the whole 11w hedîintn itai fi mmd o(f the1
testatrix lu disposing of the residue by 1)ara. G, w;is to) make a
bequest which would hoappied to charîiale purpose-m,ýs. The wNoirds
"charitable uses," as defined by the Mortinain and Ch~aritable
Uses Act, R.S.O. 1914 eh. 103, have a very extended me(aning.
On the proper construction of para. 6, read with the other partS
of thle wilI the residuary bequest wau valid, and ifs purposes wvere
sufficiently definite to emable the executors or thec Court to make
&seletton.

Order declariîig aecordlingly N; COStS Of ail parie t b pa-id out
of the residuary estate- those of the exP9entS1ý or shewe olicitor

MIDDL1ETOIN, J. Ai. i ('l > ri 1919f.

Truýsts aiTrse- imen rsde< iisu &ttor-

Motion by the Ro 'yal Trust Compnyi trutc limdrstie -

ment, for an order etriigtherglt of t-11 meto i epc

of lt propertymvnveyed to tliheopn mntut

The motion was heard la thel( Weeky Court, 'orontfo.
I. A. Worrell, K.C., for the Royl Trust ('omî>any.
W. D. Gregory, for Mrs. Campheil1, thle stlr

R.L. Def ries, for the rste of the Mehro sae

MI>DETNJ., li a wr-itten judgzmcnti, si f bt und(er thev
trust îinstrumtent of fthc 17f h (>etober, 1916., Mr,. (:pelthenl
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_Miss MNLcwien1o 4,eo 'vee ce11 (rt ain prOpe f r t ' to( th Rwo?( yal TruIst
'i i Ilpa 1 1 ýl tri st . JJy the tern«lis of thle inistrumenllt theconpn

Wa t ocevethf. icolln for her; a i te 1,n14 of 20 ye(ars, she hati
tire- right to dexu11aid hall the capital; ande the b alanice ini the haiiqs

tif thie truice iýt, to. lk* sub 0) tolir wll or the opr ti fi
law, as tlo ineittesccussionl. Mrs. ('axulphe1lilnow aske tha

file- trus.-teeo aiould ihai liervr the whole proper-t. v h Ias
atixulittet(i dhat she ilniglit haveý hall, but it, wasý arguedA that as to
the( rvf. she, liai onlY a Iifeeýsçtte andi a power of appoinimentll
eX1erCISaLhi byW]Il 11n1(i and 80 i wa ot enItitîcti. It wssaiti
that Ii 111 Iloopvr ( 1915), 7 O).WN.N. 10-4, thet distinction btena
genrarl pwrof aippoxintmrient eýxercisable Iby deefd or will anti a
genera-Pl poe e*rial vy will ounly was ignored. Nocae

we-re viteti te he that theireý is aniy sucv distinction, anti the caseýs
o)f Pageý v. (ISr<j53), Il [laLre 321, and il re (>nslow 188)
39 ( 'h. 1> » 22, he thalt, nio muchi eistIictlin vxist.s.

'T1w law on the qjuestion setexus now too clearly ' settled til admiiit
of eIimcuivsoi. No une lias any daimi to this property Saveý Mrs.

Campbe l u tos ho Inust cdaiml throuigh ier, e-ither ur hlir
appontuentor as lie-r ersnaie;anti se ile mlay. dlemland it.

fI*id Ù14.11 l".1n a glif oveýr to a third personi ini defail t of appinr)lt-
flivnt. In d1.11 manner po)iltetil eut, flh casew wvold beý very different,
for an 1pontin vy will cannot, lw mlatie b)y ani instrurrentt ta

take vefct. lit the teUtrslftne eid v. Sliergold (1805),
10 Ve.370. Nor cani a ,vill lie matie w Icis ireoal:Robin-
son v.. <hnae (188ý,3>, 23' ( '1. 1). 2;VnirsCase (1610),

l'he ordeqr will deela:rv that, it is the dutY of thev tu te to1h1n1d
over the t-stae.

(oe ut tif tIe stte

LoUi;l, . AUU 29,ri, 1919.

10:,V. (HREtIDTRUST CO.

CIIARTPARDÎ TRUST CO0. v. BELL AI) BTJISSEY.

Larnlord andl Tienu i frai Arem for Lear esePfae
bu*i lent Ezecird( l'art lPrrfirmoncc( Posessù Poymnii o f
lerit Asi beî!Y we for efl .i i o f C('rdi«iors- A tiempd

tirede f [,rosi. Jnvahd#11fit os gi4(rdioi~Asin
men~ mt ~rforeni AcI, l.).114ch. , sc i

.1-q& A, Enin *» nforci I>cforeiérew, of A1g tre in i for Lceusé,~
1h'qilub Rih »iscelàr Tcrrna l 4>ers<ml Corenais Io

be Eker jua b A sige~-Notice, iiider sec. 38 (.2> of Land-
lord numi Tenantl Af, I?.S., 194Ch, 15



BELL v. CHARTERED TRUST CO.

Motion bw the' plaintiff i the first action to continue an
int-rima injonction.

LTpon the returu of the motion, it -,as agreed by ail parties
that the t-eo actions shouli be consolidate<l, the' mottion turned
into a motion for judgrnent in the' eonsolidated actions, and the
motion disposed of upon the material filed upon the original
motion.,

The motion for judgment was heard aceordingly in the Wcekly
Court, Toronto.

J. P. Walsh, for Bell and Buissey.
S. King and W. Lawr, for the Chartered Trust Company.

LorniE, J., in a -ritten judgment, said that the first action *was
brought to recover possession of the premises No. 1196 St. Clair
avenue, Toronto, fromn the trust company, assignee for the benefit
of creditors of Buissey, and for an injunction restraining the
company froîn trespassing upon or carrying on any business in
the sa;îd premises, and for damages. The second action wias
brought Vo have it declared that a lease of the said prexuises by
Bell to Buissey was a valid and subsisting lease, notwithstandrng
an alleged surrender thereof by Buissey to Bell, and that the lease
was surrendered împrovidently and by reason of the fraudulent
.Let of Bell, and for an injunetion restraining Bell froxu taking
possession of the premises, and for specifie performance by Bell
of an alleged agreement to execute a lease Vo Buissey of the said

prmssfor 5 years froru the 28th October, 1918.
It appeared froxu the affidavits and papers filed that on the

28th October, 1918, an oral agreement was entered into between
Bell and Buissey to lease the premises to, Buissey for 5 years from
the 28th October, 1918, at $1,080 per annuxu. A lease iii duplicate
wa.s prepared in accordance with titis agreement, and one of the
documents was handed by Bell Vo Buissey; but it was never signied
l'y eithier party. Buissey went into possession, Sxede 12 in
filtures, and paid rent at $90 per monti iintil JulY, 1919, lhee
foundl imself financially un deep Ivtr.le then iniade an
assignmnent to the trust coinpany for the bentefit of biis credlitors,
and ;Îiine1 a surrt'ii<er of his supposed les.The trust eowrpany
enteredl upon the demised premises; and these two actios er
brouiglit.

For Bell, te landiord, it was contended that thei tenstney of
Bui-mey wvas a tenancy at will, duly determined by notice and
d.mand for possession; or, if not, titat the surrender was effective.

For the trust cornpany, assignee of Buissey, it waa argued titat
the agreement for the lease, evidenced by the unexecuted instru-
ment, should, be'specifically perfornied by the lessor; thait the
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siuireiuder was f raudi ult agalwst crdtr; anid that, in any event,
Ohlusgî, was a t4enanit front year to year, and not a tenant at

wil If Býu isseyv w:as a tentant at, wi I1 tdnitted411y the asslignee was
wut or C ourt.

Th<' lea:rned4 Judgi, was of opinion thiat thet agreeme,(nt for a
hac houild la- viforoceil, uponji the a&ie nteinig into personal

rvatswithl thlesu W obsierve theit conditions and perforru
tsipuaton and provlisoes contained in, the unxcue nstru-

Aithougli the tgreevnwnt was not lit Nwiting Ind the lease was
flot (.xetedt41 there hlad b un suffivcint pairt performance,
uinequivocally eerhi W the agreemnent, anid equities had arisen
front t acts of part performance whieh rendered it unjust not Wo
<kecre spevUiic promne

The tinete instrulient vonitainvid a provision that if the
leIl sold mak any a.ssigllxnent for the benlefit of cred,(itors the

tenin shouldl at thec optio>n of th<ir fort hwitht beo for-feited;
buIt Ol tho ler bail takun neé JprO-edings, looking W.wards forfeitjir;
ani, hy -ev. 3S 72> or tli. Lamulorl ani Tenant, Act-, Rt.$.O. 1914
cht. 155i, Oh i sgc bais the righit, mewtsanigay provision
iii tlie Ieawe, fo re.,ti psssso for the reimaindor of the terni upon
giVing noiticet W'( thej( landiord W, tuit efettegiving of this
notice shouil lx- a condition precedent to the granting of the relief.

Apart front thev staituteý, the assignee iii bankru1ptcýy of the
kaeiS itititi te at grant of thleas upon en)teinig loto persortal

cuemanu:Powell-1 v. Llioyd ( 1827), 1 Y. & J1. 427.
If the suirrendur wasigiwd before the asiuetfor the

henetiit of credlitors, the( Surrender was void agamnalt creditors under
se.o f the Assigunntsý, ai Prfernce Av, It. 19141 ch. 134;

if aifternrds, it wras a nullity1.
No hard.ship wvould belo-casineil and n Injustice done by

urdrin spcifr prfyrninvv of the are ntfor thie lease, with
t.10 Sfeguartis provideil iabove.

Thet fil-St. action shioli bc dismlissed withi costs, uipon the
plinitif l t0es0 on action carryving tint the ternis impsupon

lit thc secvond action the Should he juilgmnent for specific
perfonunif lcf agemnenit, for the lea-se, in the terins of the

uneecued nstumnitIl cosfts, upon)l thev plaintii i dta
aiction enterin it prsonl cevenaints; as aLbove withI thie defend-
atI 13-1 ani giving theli notice rurclby sec. 38 (2) above.

8býIo1ldi t-hi. plaîintif in thle second action fail Wo enter into the
3ovnat11ni give, thle notice forthi-ý-th, thle Second atction Shouli

be dsinisedwith costs4, anti thevre should ho judgmnent for the
plainiif in thie first. avitioxi, aLs prayeti, with1 .osts.
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LoGIF, J. AUGUST 3OtHî, 1919.

OARR, v. PUBLIC SCHOOL BOARD 0F SCHOOL SECTION
2 TOWNSHIP 0F CASEY.

,P•ublic Schools--Erection of Second Sehool-h<mse în Rural School
Sedtion-Firsi Sehool-house Buit by Government-Agreement of
Trustees witk Ciovera imenl-Actiîon to Restrain Trus~tees from
Proceedii«, with Work-MVoney in Hawds of Tr-u-,tcrs froin Sale of
Townhip Debentures under Valid and Sub.-isting Bylauw--
Remedy of Rate payer-Objections Raised-Regulariiy of Pro-
ceedings of Trustees-Public Sehools Ad, R.S.O. 1914 Ch. 266,
smC. 11, 31, 44.

Motion by the plaintiff, a ratepayer of school section 2, Wo
continue an injunction granted by a Local Judge, restraining the
defendants f rom proceeding with the erection of a second sehool-
house in sehool section 2, Caseyv, and from purchasing any material
therefor.

The motion wvas, liy consent, turned into a, irot id, i for ju(lgirent,,
and 1was heard ini the Weekly Court, Toronto.

M. F. Puniaville, for the plaintiff.
J. P. WValsh, for the defendants.

Loom, J., in a written judgwent, said that before the 22nd
Auigust, 1916, the sehool section liad onu elto-ossta
nea,,r the centre of lot 7 in the lst concession. This sho-os
%vas idest royed by lire on that date. On the 3Oth Octoi er, 19 17,
the defendant sciîool lýoard entered into a wrttn grerent wvith
the 011faio Goveriuent, in eonsi<leration of the er-ection at the,
Gowenmlent's exPense of a new sehool-house in f lie eaistern portioni
of the section, Wo ereet and complete a school-house of the saie
type in the western portion. The Goverument erectedl a school-
house at, the north-east corner of lot 6 in the lst concession.

The trustees of the section, with the consent of the ratepay' ers,
a, providedl by sec. Il of the Public Schools, Act, 1.0.19141
ch. 266, seleoted a site for another sehool at thev sout-ea cornir
of lot 2 Milth, 211d concession; and 110 objectIion ' taikenI to th11..

Subeqentyon the l6th Decemnber, 191N. thev to,\isipl
c'ouncil, at the request of the trustees, passed a by-lavv providling
for the iýisue of debentures Wo the amount of $2,000 ini order Wo
raise the suin required, for building the school. Thiîs appeýared to
be a valid and subsisting by-4aw. Under it dlebentures were
issued and sold, and $2,000 paid over te, thde trustees.
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Ilk vt 'a adm.1iil tliat the (;ovel1il ('lit wzis prsigfor the
eroct ien i l th Il-- bY hoo li, h trustefs :indo t hat t he ( ove"rn-
menýit, throuotgh thc NInlister of E11ueation,. had1( poer, uîîider sec.
:il of the0 Aci, io requi11re tlle seooln horlo providu a scn
sv.hooi. .1ind furtîtierl ttaat thef tr"uees iliglt of their l motion
do whai;t thec Miinister of Education had pow-er to oxplthem to

dio under se.31: lie 'Medorat Se,(hool Section No. 4 (1911), 23

The by-Iaw standjjiig, tlie litf iii proveeding byv this action,
hadq ,isýonceived is reniedy; but, eveni if he hlad a cause of action,

foilows:-
il) 'Ehat flic proposai for 1,114 loan had not beensunîite to

and anctonedat aspe imeetinigof the ratepayers called for the

(2) That lte ratepay' ers sbqutl esciinded the original
motion allelgeld to have hwein paissed sanctioninig the proposat for
lime loan and alswo flic requlisitioni or application for thec debentuires.

i:3) Tha thel buiildingz Of a school ini the wtrnpart, of flie

to mailtairn.
î 4) That th(, reqisition of the trustees iras for dbeniturme

be-aririg initerest at î pe-r cent., irlereas the by-lawx provided for
ntelrest lit S lxer cenit.

The learnd Juge exalincid the evidencie bearilig onl each of
theaesi objections wit.h pairticuilarity. Il referred t0 sec. 44 of the
Act; to ühe maxixn "omnia p)r.meuwnuintuir rite, esse actat;" In re

Morikand Tomu-iship of ( - olchvster South (1881), 46 IJ.C.R.
15; Wallaoe- v. Loho Public Sleho(ol Trustees (1886), Il (O.R. 648;

mid Niid thut no sublsftntial injusi.ticeý had bewen donce and no
irrugularitiies proved.

The injutiioni ahouiid lie dsoe and thec actioni disissi"ed
w%,i t co r

LonJ. SrMmR3wt», 1919.

BUSCH v. K~GLY

l'iieartn..iil Ikdv*xr-InunjediQnot-DIisiohdioni iot Soi4gh-i-Mis-
coniduet Pit 11rorcd -Interim Order Varaied writAout J>rejiioec
te Fremk Litigatien0?.

Motioni y. te platintiff to conitinue a receiver appointed aind
ail irnjunctioni grantedl 1),y order Of FALCONIJRX»OI, C.J.K.B., on1

he25ý'th I ul t 1919.
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The motion was heard in the Weckly Court, Toronto.
D. Inglis4 Grant, for the plaintiff.
A. C. MeM 'ý faster, for the defendant.

140GwI, J., in a writtcn judgnient, said that by the order of the'
Chief Justice a trust conmpany wvas appointed receiver to take over
the property of a partncrship composed of the plaintiff and defend-
aut, under the name of "The Frolie CompanNy," thc property
conisisting of a machine known as "The Frolie," a riding device,

at tlie. tie being operated for gain at the Toronto E ',xhibition ami
Wo revuive ai returns and profits of the prnnbpbsns
arising froin the operation of the machine. 'Ple order also res;-

trainedi the defendant from alienating, incuinbering, or disposiingof
the proporty, or any receipts or profits arisîng f rom the partni'r-
ship business.

The partnership was admitted. The plaintiff did flot 0aiID

a dsouinnor did he allege any mnisconduet of the defindat
other than the givÎng of information Wo the Donuniiioni inxnigration
authorities that the plaintiff was an unnaturalised Germnan subject,
whlch caused the said authorities to send the plaintiff out o)f
Caniada. The defendant denied giving the information.

Up to the 3Oth July, 1919, and subsequent to the p1aîntîff's
exclusion frorn Canada, the machiÂne had been operated in the
Western Provinces until it was brought to Toronto. From
Toronto it was to ho sent to London, Ontario, on the t6th Se1>-
temnber, and was Wo ho taken frorn Ontario to Tennessee on t111
13th Septenîber.

it -%as adniitted that the plaintiff, when ho ef t Cawidai on

the 3Oh June, took with him the books of the patesiand
still had them.

Tlie plaintîif alleged that the defendant lmad ref u-se W t giv VV:n1

account, This was denied by the defendant, whdo allegvid is
,willingnessl to account on having acesýs to the books. Lt wais

admitted( that the partnership was under corutf W give entler-

tainments at various "fait fairs" until November next, iiiql th1at

the stoppage of the business, assumning hncsty' oni botl ids

would resulit in loss to both partuers. Mie plainilf wasillinig

to face this loss if allowed to hold th(, ta:kingý,s at the Toronito
exhibition; the defondant ,vas mIot -%%illîiig, 11n1d alged thIatý the

workmig capital 110w iii dispute was, nicc(ssary for the swuceessful
condueit. of the hsns

Th(, Court, in appointmmg a receiver ofprtehp rety

takes the affairs of the partnership out of thý h1audsý of ail the
partners anid entrusts them Wo a receiver or manager of its owni

appointmnent, and exeludes ail mlike froni taking part ini the man-
sz«ement of the concern: Hall v. Hall (1850), 3Mc.& G. 79, 86.
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lVvead~iti i iîel'iwr- iiiglit nor- abýzoIuteI 'v neoesf.ls:r, V
u weei~er pvidente Ili ivii t in gunriI hipone< nls

TLvlit uxluù o lpiit1ff froin thle ma:11inaelnt wsthe
art i f thlte )om iin autfhorities. It 'vas flot proved that t he

- etfenflant ixprpelyspptied t h(. evienc un which the
auithoritjes aectL

Th'le practical luvonveniene-if flot impossibility-of the.
receiver appo)iitod- uianaging tiie amusement business in the.
1Unitedi States was nianifeat.

hi all the fruntacs the Court wouild be juatified in
nhoigtii piirtnership to continue as a golug ecuceru ini its oWn

way., aj% provided-i ly tire agreement of tire parties.
The. order -appuliting tiie reveiver and enjolinrg the defendanit

,hcuid b.e vacated; but tiie order now made is not to prejudice
tiie plaintiff lu anyv action which niay bx. brought lu the. United
8ttee nor b. taken ais deterivining the righits of the. parties or

plonded as m-3 judlicatal.
Costi lu the. cause to tiie suceessful party.

l»vaN -ox, J.1PIME 4Trn, 1919.

'Rz FARRIELL

P-1- - ('oitxruci'oet of Truist.deed - Isoertainmeent of Persons
Pk'Yji4i Io TruxM-feind after Dea*h of Life-eiaant.

Motion by tii. National Trust Company of Ontario Limiited
for an order dêÀmiigquestions as ta tii. ieaning and offet
of at %%il ajL<t almo of a trust-deed.

Tii. comstruction of the. mill was declared iii an earli.r judginent:
R.t Farr11 ( 19 19), 15 OW. N. 4 47.

Argument as t4a the. trn-d - as beard iii the, Weekly Court,
Toronto.

<Uyn ( >Mkr, for- th aphptiioS.

LE.NNOX, J., in at writt.ny judgmient, -iald thiat h. -was asked toi
de#tenineii4 wiio %vrý eutiit-1d to certain p)rcoperty lu tire dty of
Ila-lliax covye Y Lvtitia Farreil jant Toresia Fanreil, on the
:Xth Aeuuat, 114 tbeii National Trusit Comnpany cf O>ntario
Lùnit.d4, iu trumt, for Mlinnie Agnes FalTeil andi the. heirs cf the.

tgdyV (J lir huabandLI(l Vincenit F. Farrell, by the. saiti Minnie



RE FARRELL.

Agnes Farrell, during the ifetiire of MintAgites Varr'i.1 and
after lier death on certain other trusýt, to be exeeutvd after the
death of Mimdie Agiies Farrell, until the youngest of the said
heirs ,hould attain the age of 21 years, and to convey upon this
event occurring, or, iii case of compiete failure of such heirs to
reeonvey to the grantors. Eva Farreli, one of the heirs referred
to, died in the lifetimo of Minnie Agnes Farrell, and Milnrie
Agnes Farrell was aiso dead.

Ileirs of the the body of Vincent F. Farrell begotten by a
previous wife were aiso provided for by the deed; but froni a
mesnorandumn made by counsel and a declaration of Vincent F.
Farrell, ma de on the 3rd July, 1914, it appeared that Eva Farrell,
Dorothy' Farrell, and (iyril Farrell, named in the Iast will ani
testairent of Dorrinick Farrell as legatees under that will, w ere
the children of Vincent F. Farrell and were resident in HaÂfax.
The learned .hidge concluded that these were the only heirs of the

body of Vincent F. Farrell covered by the deed, and that the three
ehildreni above xrentioned( were those whose rights had to 4, deait
with.

Eva Farrell wvas born on the l9th July, 1883, ai-d was therefore
ini ber '23rd year when the deed was made. 1V was clear by the
deed that; theý incoire was to be divided according to numbers
àlive, during the lifetirr.e of Minnie Agnes Farrell, and the irinority
of the youngest child, with ail to Minnie Agnes Farrell for ber
lifetixre upon the death of ail the clidren, ami ail the incorre to
the ebildren who survived their irother until the. youngest camne
of age, and ail to the survivor until that tin-e, if one. only survived,
or one only continued to live until the tixre for final adjustrnent
arrived. There was a presunption, of course, ini favour of te
early vesting of property; but the fact that Eva was of age wheu
the deed was executed, and that the dced made itclear that
Eva's heirs were noV Vo geV any share of the incoire during the
lifetirre of ber trother or the ininority of her brother or sister,
coupleid with te f net that the property-i.e., the whole property,
not a ghare of it-was Vo revert to the grantors îf no0 child lived to
att ain 21, and was noV toi revert if any child attained 21, led t he
jearned Judge, to conclude that the proper construction of the

deed -,vas that the land covered by the deed (or the proceeds of it
if it had been sold) belongs to Cyril Farrell and Dorothy Farrell,
bcth no0W over 21 years of age, in equal shares; and there should
be a derlaration accordingly.

The trust coxupany should have their costs in respect of the

will ont of the estate of Doxnnck Farrell and their conts in respect
of the trust-deed out of the trust-property, botit on the basis of
wilicitor and client.
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VFm, 14 xlit Ill I.J. A . Er~ME .TH B9

?cilh Li fe,-Iefant -Jdredfor. Z'pg i i>el'rfurnce of A (P0 -

men1,-I-fi4ake o~ f Nalureh f ç1k Bu, ic-Pah
( ifriel- Adion of EJedrnen Branyhi ilili Rewoldern

ID I*ilèoi (oneyucin Lad l. of 1 rope ril Ad.1, . ..
111 ch. 109, sec. S7.

An n te) t reeovr posof o!4I11L trie-d withouit tîi jlur-

E. 1). Arntour,.( V., and A. R. Martlvd. for- thu plaintlifis-
J . 11. Rioxdd, for the de(fendanLt, tlwh tav *X.phl H k

Cou)IIiipnv.
A.H.. Mrforl th dufndîî tho ('ad l'4îd "Ild ( ravt'1

FAuoNituo, '..KAB iln a wr-ittvIî udx't.sdtht t1ilý
taseL SCasM lieatwiltory. The rvedn hatr e to lx

fouud iii intai Asphait Block ('ol. v. Molltrt'uiil (19 13> 1 29
), Lii. -Î31. and in thv p)rlited vase o appt'al ft tht Supru'niv
Couirt tif ('aad, to whvii tribulial the On( htarju As;phIIt Blouck

CopayI sIc4s-sfuIlly apeav d The final judgxnt'nt dedlar'd
Uaiu tiphlt c4nipany« (iucpt ing th lie- satc t>e hvnititIt-i tgo

spueficperfrmace f Hiv agreinen i abateienlt Mn tht'
purhw-piv f hed44r iivIli valut' miwena vstato ini fet

simple mni ani vstate' finr lif1' of 1,11c oN14lt reil wIthI a ernt o
file.Matr

It was saiti 1,h1at no prte ing ad bveen tAenl Ili tht, Mastvr',
ofli. The ieteat Lui. MNlgreu.(Iil, haini-lg divd in Jnav

9 S, e p)ýiitifïYs, therrnidenn brougliteetrnt
The tiefendantls iinvoktd t1ic provisýions Ill the('neynen

ati l of VrpryAgd, 1.S ). 1914 1 h1. 109, vl,. 3,epval
tilt Latteor part of tht scion

Ni) vau titede go,viit su fier as fi) dec-larg- that a persn hvilng
lnlua option to pucusw Ihlv xight or iniglit not exerisecoeuld l bu nie tilt- be-lief that thle- landi vas hi:s o'o-n; but in Youn g

V. I>tniilkt (191)M, '20.LA11 72:3, reIlief wsgvnunder ie ttu4
tw a peno wo hati a vtitradt telprcas If tjhat, casewa

pruerl deidef, twudsen-il tog folluw that. if iti not. nesav
we enititie a peruon)t tt> relief undier tilt, staàtut,4e that l1e shoullti

beiv~or hlave eaoaht grioundu]. for be11liig thaut lie- ilas thew



JARVIS v. LONDON STREET RAW. CO.

gal estate; apparently ail that is required is that hie should
4ieve in good faith that hie is in a position to make hlm self the
w-ner. The defendants, deait wîth the life-tenant under the hona
le. but mistaken belief that hie was the ow-ner in fee.

Having regard to the uuswerving intention of the defendaints
exercise their option and to their entire good faith as shewn

y their large expenditure of money on the property, the learned
hief Justice feit justified in holding that they had mnade Iasting
aprovemnents on the land under the belief that it was their owxi,
.id ini devlaring them entitled to retain the land, makmng coin-
ansation for the sanie, to be ascertained by the Master at $and-
ich.

Further directions anti costs as betweén the plainiffs and the
nt~ario Asphait Block Company reserved until after the MaLst-er's
ýport. As against the other company, action dismissed with

jRegarding the case as one of great hardship, the Chief Justice
ive the defendants leave (if he lWd power Wo do so) Wo amend by
Laking the three executors parties qua executors as well as per-son-
iy; and also gave them leave to expand their plea of estoppel as
'aey miight be advised.

,OQIE, J., IN CHAMBERS. SEPTEMBER 12TII, 1919.

*JARVIS v. LONDON STREET R.W. CO.

lost-Scale of Costs-Ac1ion Bro-ught in Suprem Court -Rule
r649-Reovery at Second Trial of Amount within Competeuce.
of County Court-Costs of First Trial Made "00818 in the Cause,ý
to the Plainiff "---Scale of Cosis Applicaible to First Trial.

Appeal byv the plaintiff from the certifleate of the Taxîing
effcer at Toronto of his ruling that the plaintiff's costs of the
rst trial of the action should be taxed upon the County Court

,The. action was brought in the Supreme Court. of Ontario Wo
ac over (lainages for negligence, and was dismaissed at the first.
rial. Upon'the plaîntiff's appeal, a Divisional Court of the
,ppellate Division ordered a new trial, directing that the costs of
he first trial and of the appeal "be costs in the cause to th(,

,Wtf:" Jarvis v. London Street R.W. Co. (1919), 15 O.W.N.
21, 45 O.L.R. 167.

3-17 oWN
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At the second4 trial lier. was a verict for lie( p)Ilaintiff for
$40ssum n itdl mithin lb. «iurisdlietioni of a Co0unty

c-ourt.
Tliv only quiestion rai"e on the appeal fromi the Taxing

(>forscetfet was, wh-letiier tie costs of the firist trial àhould
b. on lie CutyCourt scale or liat of the, Supremne Court of
Ontario,

11. F. Parkinson. fur the. plaintiff.
IL.S. White, for the deiendants.

LoxJ., ini a 'written judgment, said that the trial Judge's
entr ' of thie verdict at the. second trial was, "3400 and costs to
lx, taxed." Rule 649 (formnerly 1132) provides that where -in
action is brought ini the Suprerne Court wbhici is of the proper
vontpetence of a Count-y Court and thl Juidge rnakes no order
to the contrary the. plaintiff shail reuover only County Court,
cooLts. An order for payn ient okeosts si iuvpli1ciler does not prýclu1 de
aui iniquiry as to the seule properly applivable: Re Forster (1898),
18S P.l. 65.

The. plaintiff contended that t ti fet of the order of lhe
appellale C'ourt was tx give i thùese vo,4s on the. Suprelme Court

seland that they siiould lie paid wýithOuli roference Io Rille
619; but in tus the, Iearned Judge did flot a.gree.

Rteferenre to Diekerson v. Radcliffe t1900), 19 P.Rt. 22n3;
Mlurr v. Squire (1900), 19 P.R. 237; Brotherton v. Metropo)litini
District Ra2iiwiay Joint Comm*nitee, [1894] 1 Q.B. 666f.

Aven, & Son v. Parks (1917), 38 O.L.R. 535. 39 0.1,11. 74,

l'ie. ressoning in tii. Brotiierton case applies, particularly as
il basi been iield thant Rule 649 applies onfly Io costs up to judggtienýit:
MeIlhairpy v. Qu'een (1911), 2 O.W.N. 916.

In eet, by tii. decision of the. appiellate Court tie vosts of
the. first trial we ordered t bid t1.he resull of tiie cause -they
were mxade payable to the plaintiff in thoecause, but Sîlill to abide
the rusult. The. resuJt of the. cause wsa verdict for tiie plaiffliff
witiiin the oompetence of a Coqnty Court, and the words "in tie
eaumm " mply not only the. party who i., 1 pay thern if hoe is not

meniorObut also) ti. seule upon w,,i-Ich theiy are payable; and, no
ordier to the. eontrary having been miade, tis scale is tlie (ounty
Court si-ale,

A ppeal d1«.ýrmi,ý4x cd wilit
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MuiociK, C .J. Ex. SEPFEMBER 15'rH, 1919.

MNNELOCHE v. TRUAX.

Vend-or a1,d Pnrchn.ýer -greenent for Sale of Land-Fraud of
Agenit of Purdwo2ýer-oiisSkr Paid by Vendors Io Agent-
Know,?ledqe of Vemdors of Relation belween Agent and Purchas9ers
-Rce&n of (oiitroet-Repaynwnt of -1 !oneys Paid on
Ac<xmnt of Pucha.«w-prie.

Action by three brothers, the owners of 24 acres of land ln the
township of Sandwich West, against three defendants-Truax,
,Sullivan, and Boucher-for a declaration that a contract for the
sale of the land te the defendants was rescinded and deterrnined
and the plaintiffs entitled te repossess the land, because of default
of paymient of an overdue instalment of the purchase-money.

The agreement was in writ.ing, dated the 3rd JuIy, 1917. The
price was *W0O, payable ini instalments. The plaintiffs alleged
default in payment of the second instalment, $10,000 and interest.

In their original statement of defence and counterelalin the
defendants adxuitted the making of the agreemnent and alleged
that the plaintiffs had extended the time for the payment of the
second instaluient, and claimed specific performance.

At the trial, the defeudauts Truax and Sullivan obtaiued le.ave
to aunend th&i statement of defeuce and eounterclaim by pleading
tliat the plaintiffs had, frauduleutly and without the knowledge
of these defendants, agreed to, pay to the defexulant Boucher, who
wa.s the agent of Truax and Sullivan, a commission of $2,500 for
hi. services in inducing them to enter mnto the agreemnent; that
the agreement was t1xut procured by the plaintiffs' fraud, and the
defendants Truax and Sullivan were entitlerd to have it caucelled
andl to repayment of the moneys paid by thêta ou account of the
pijrchase-prîce, wîth Înterest.

At the trial the eontest was eonfined tg the issue raised by the
aniendaient.

The~ action was tried without a jury at Sandwicht
F. C. Kerby, for the plaintiffs.
F. 1). Davis, for the defendants Truax and Sullivan.

MULOCK, C.J. EX., in a writteu judgment, after setting out the
fants, found that, iu bringing abcdut the sale, of the land to Truax,
Sullivan, and himself, Boucher was acting as agent for Truax and
Sullivan and 14 other persos who were contributiug to the

Spurchaab-uouey. Boucher had Bhewu Truax and Sullivan aud
the cother contrÎiutors, the written option entitling hîm to purchase
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the property for $50,000, and hiad muade theni believe that that
sii»» waa the actual price mithout an-, deductions--fraudulently
concealing froin theru the. fact thant Ire was thre plaintiffs' agent
to -;el the. property. and was to b. paid by thern for such ser-ves.

Boucher, havig ani initerest adverse to that of fls co-dlefendants
aid the contributors- whomi they represented, occupied afiuar
relation towardsi tIrer, and was bound to disclose to treni lus
relation to thre pLaùrtiffs. TIre plaintiffs wvere chargeable mýth
knom-ledge of Boucher's relation to the contributors, and wýere' also
bo)und te disclome to tIre contributors or to their trustees, Truax
and Sullivan, Boucher's. relation to thre plaintiffs. This duty thre
plaintiffs failed te discharge, sud their conceahunent %vas aà fraud
on tre defendan±a Truax and Sullivan and thre others. Boucher
owed-i to them undivided loYalty, but was unable to render it
becuse- of Iris secret and adveree interest wNith thre plaintiffs.

It i. a fraud if, in .cnnnectin withi thre bringing abou)tt of a
eontract, one principal maintaims underhand dealings with the
tWuit of the. other principal, and such a fraud entitica that. other
to areseias.ýion of tIre contract: Panaina and South Pacifie Telegraphi
Co. v. India Rubbetxr (iutta Percha sand Telegraph Works Co.
(1&75), L.it. 10 Ch. 515; Grant v. Gold Exploration and Develop-
mnt $Syudieat.e, [19001 iQ.B. 2,33; Hitchcock v. Sykes (1914),

491 Ca». '$.C.. L403.
Tii. detfendainta Trruax and Sullivan were therefore entitled to a

ewciaaioii of tIr. contract sud to repayrnent of $8,250 and interest.
Tiie plaintiffs must. psy tIre ceets of tIres. defeudants. As between
tlie plaintiffs sud Boucher, tIre plaintiffs were entitled te rescission

bcueof default iu paymient of the second instalment.

Fa,~iszoC.J.K.B. 8zr~E 9r,1919.

ItbXBOROUGII GAILDRN8 0F HAMILTON IMITED v.
DAVIS.

Compapny Agreenei by-k.sexlutiw A uthoriuirig-J» pute aS Io
(ainof Icotm-deoeM utsof Meetillt eIi<jm

laSt aidlre .roee-Damages- eferene-C~as

AcItion te) met a.Side su agreement entecd inito in tIre iiaite <4f
tIre pluiptiffis. a»l illicorpo)ratod ompny

Tih. actionl Waah tried without al jury at Hamilton.
(..Cameirotn, for tIre plaintiffs.

0. Luch-taunonK.(., for tIre dlefendants.
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FALCONBRIDGE, ('J.K.B., in a written judgn'ent, saîd that the

principal question of faet to lx' decided was whether resolution
No. 2 appýea-ring on p. 40 of the minute-book of the coirpany was
ini fact carried at the ireeing held on the 16th Octoher, 1917. It
appeared in the minutes signed by the Moefndanit Petrie as secretary
pro tem.

If At was not carried, the defendant Petrie was guilty of both
forgery and perjury, and it would require the cogent testimony
which wvould have to be adduced to scure hie conviction, if he
were on hie trial on those charges, to justify that conclusion.
.Several wvitnesses for the plaintiffs, men of apparent respectabùity,
vehemently denied that any such resolution was carried or even
put to, the meeting. But great reliance was to be placed on the

evidence of Mr. Fisher, manager of the Moleons Bank at Owen
Sound, who appeared as the seconder of the motion. The lea.rned
Chief Justice f ound as a f act that the resnlution was passed.
Giving the plaintiffs' witnesses credit for honesty ini giving their.
tetimony, it muet be concluded. that in the confusion and excite-
meut of a very heated meeting they failed to realise that the
motion wvae being put and carried.

In any event it would be impossible to rescind this agreement.
The parties could not ho restored to their original position. Many
of the lots had been sold, purchasers had received deeds, and other
chaniges had taken place.

Nor could it be found that any damage had been sustamned.
The purchase appeared to be a liability, and not au asset, and the
d.fendauts at the trial invited the ehareholdere who were support-
Ing this action to come into the new company on the saie footing

as they wre ini, eVen off erin~g to forgo their commission, but that

invitation had, not been accepted.
The plainifs eshould have, at their own rîsk and expense. a

yef.reuce to the Master at Hamilton as to the matters set up in the
jlOUi and I ith paragraphe of the statement of daim. Save as to
thi8, the action should be disnmieeed. Some of the defendaixts'

proralinseemed to invite attack, and there should be no cos.
if the plaintiffs go into the Master's office, further directions and
subaequent costs reserved until after »report.
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Vendlor and PilrAremn foi- Sale of Land--Objectioýi
Io T Mitkej Deed of 'onveyance-Grapike, Parlil of Secowd
Part, Diecribed j» 6'raid as Part y of Firsl Part eand in Habeiin as
Pariy of T'hird P'art -Ap)plicatlinune Vew1kws ai Purdwasers8

Act.-Aplicaionby a vendor of land, under tJue Vendors and
PurhAusers Act, for anr order declaring invalid ani objection to the
titie mnade by tiie puirchamer. The motion was hieard in thie
Weekly Court, Toronto. ]KELLY, J., ilx a Written jud(gmUent, liaid
that Ilii objection was as to the. formi of a deed of conveyance of
the 27th lune, 1888, beýtween Thorne and Nelson, of the one
part, and Strathy, of tiie other part. IL was plain from ýthe deed
itaéif, unaasisted by evidence aliumde, that Lhe intention of the
parties te iL vas t effect a conveyanve cof Lhe lands by Thorne
and Nélso)n to St ratiiy, and t.hat iising the words " first part " as
djeýiriptive of the gran"te- in tbe grant itself, and the words 'third
'part" -In Lii. habendumii, was dlearly a~n error for the words -"second(
part.» Tii. objection could not therefore be suinodie(. Order
djelaring aeodnl;no Ilts . WV. A. Foster, for the vendor.
1). B. Goodullin, for' thi eher

lIE Ywz1-FÂoNxunoEC.JKM.-uo.7.

Qujietieg T'iles Adl-TiMe bitoeio-ppajApa by
W. Lyai.Lt and others fromn tiie firding of the Inaspector of TiLlesi
i a maLter uinder the. Quieting TiLles Act. The. motion was heard

in Lh. W..kly Court, Toronto. FAxLCONBIDGnE, C.J.K.B., in a
writt.uD judgment, said thaL the imaLter was quite arguable, and
lie vas 1, no means free fromn doubt; but lie thouglit that the
view taioen by tii. lnspector of TiLles vas the correct one. Refer-
e.s to Re Murray Canal (18834), 6 O..R. 685; Fry and Moore v.

Speare (1916), 36 0.1-R. 301. Appeal dsifd ocss
Hi. S. White, for tiie appellants. E. C. Cattanaeii, for the. Official
Oùuardiasx, repreaenting certain absenteesl witii a possible interest.



WEDDELL r. LARKIN & SANGSTER.

WEDDELL V. I4 ARKIN & SANC.STR-MÂTE2N, J.-AJG. 7.

C'o,tract-Wal'rk Donc under Sub-contractfor Contraetors wtth
Craiwi-Dispute as to Aniounts Due to Sub-contractor under Varions

IiedsReprtof Master-Variation on Appeal,1-An appeal by
the defendants from a report of the Local Master at Belle ville.
The appeal was heard ini the Weekly Court, Toronto. 'MASTffl,
J., in a written judgment, aid that the plaintiff was a sub-con-
tractor under the defendants for work on the Trent Valley Carnai,
for wl-ich the defendarits had a contract with the Crown. Dis-
putes having arisen between the parties as te, the amount payable
Iby the defendants to the plaintiff, the plaintif! brouglit this action
to recover the amount which lie asserted to be due. The action
was tried by CLUTE, J., and a judgînentwas pronounced, by which
mnany of the questions raised were linally determined. 13y para. 2
of tihe judgment, it was adjudged that the dlaim of the plaintif! bie
-illowed to the extent of the sum required to reimburse him

acost for work done by hi subsequent to the 25th July,
1913, between stations 66 and 67.75, by way of additional drilling
iind blasting necessary tà complete and facilitate the work there

'n question, and that it be referred to the Master te inquire and
atate sucli suni. By para. 5, the Master was also te inquire and
state the sum due te the defendants upon their counterclai. By
his report the Master, in addition to an allowanc* for drillîng and
blasting, had allowed $1,924 for "dredging" and a like suin for
"sweceping, diving, and finishing." These items were beyond the

scope of the reference and must be disallowed. The defendante
aisn attacked the allowance by the Master of $3,376 for drilling
and blasting. Upon the evidence, this item should bie redueed by
$818.24, leaving a balance of $2,557.76. The Master allowed
$1,500 in respect of the counterclaim, and thîs, the defendants
«>ntended, was inadequate lfpon the evidence, the learned Judge
was of opinion that it should liec increased to 82,5W0. Having

rca o theac conclusions, the balance due te the plaintiff should,
lxe reduced te 83,518.5ù, and the defendants should have the coats
of the appeal. A. M. Stewart, for the defendants. E. G. Porter,
K.C., for the plaintff.
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Princeipal and AgntAgeLa <imuono Sale of <Jood--
Action frKdec-Faiihre to EMýaU1Ish Cl'ait).j-The plaintiff,
earrying on business in Bordeaux, France, under the name and
style of "Bureau de Courtage Initernaýtlinal," sued to reco ver

commssio atthe rajte of 3 per cent. on the sale by the defendants,
manuifacturers of food( productn lin Belleville, Ontario, Wo the
French Government or its represenfative of a large quantity of
food upls;or, i the alternative, a fair and reasonable remun-
eration for services alleged to have been rendered by the plaintiff
as agent for the defendants. The action was tried w-ithout a
jury at a Toronto sittings. KELLY, J., lu1 a written jud(glllent,

aid. after reviewing the evidence, that he could flot find that the
sale macle by the defendants was to a purchaser introduced by
the. agent, or'that. the defendants had improperly taken the benefit
of the labour of the plaintiff, or that anmy wrongful act of theirs so
interferedl wit.h his negotiations as Wo entitie hiimi W remuneration.
The plaintiff hadl fot eýstabllishied his dlaini. Action dlisisiedl
with costs. E. G. Long, for the plaintiff. M. Wrighit, for the

PcrcuEY.FIv MNKLJ-u. 13.

Cu,.tracl - ertificalion -Edee-Ons-Speciflc Fer-
fannur*-rustAt~cuaLAction for rertificationt of an agree-

ment, a derlaration that the defendant Minnie Friedman held lier
interest in at certain property in trust for the plaintiff, for speo-ifie-
pwrfonniance, ani accounit, and other relief. 'lhle action iv" tried
vithout et jury at Sault Ste. Marie. KELLY, J., lu a WrittenI judg.
ment, said that the dpuebet'veen the partiesý wa-s on anatters of
fadrt onily. One question 'vas: Did the defendant A. Friedmian
agme with t le plainitif Wo puireham for htim the property referred Wo
in the. p eiifg, and did the plaintiff, therefore, becoîne entit.ied
to tia property as Friedlinan purehased it,? and the other 'vas,
whe.etbcr the plaintliff bounld hiiiself Wo the defendants, or either
of them, not 4)j varry on certain liies of business, on that property
for 10 years, or for iny other timev. The evidence was confiicting.
The ausl1 wa.q upon the plaintiff. The learned Judge fouind that
tias defendant A. Friedinan agpeed Wo purvhase the property for
the plaintiff, and that lie agreed with the pla intiff that ail that he,
Frie-dmanti 'vas receiving out of the transaiction 'van $200, which
'vam intvinded Wi represent commission or remuneration for his

sevcsin making the purchane for the plaintiff. The plaintiff
wv etitled Wo an avrouinting on the bas of a purchase at 83,000


