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THE EXTRADITION OF LAMIRANDE.
[Second Notice.]

On the 28th of August, when Mr. Justice
Drummonp had finished reading the state-
ent or judgment which appeared in our last
issue, he adjourned the further consideration
of the case to the 24th of September following.
The Saturday Review, and other English jour-
hals, have expressed surprise at this long
Postponement. It does indeed seem rather sin-
gular that the learned J udge should have fixed
80 distant a day, especially as the fall court
of Queen’s Bench was about to sit in appeal
at Montreal, on the 1st of September. How-
ever, the inquiry, as we have stated, was
adjourned to the 24th of September, when the
September term of the Court of Queen’s

Bench, sitting on the Crown side, commenced,

Mr. Justice DruMmoxD himself presiding.
The Judge on that day formally exonerated
Mr. Deputy Sheriff Saxsorn from any blame
in the matter, that gentleman having been in
ignorance of the proceedings for habeas corpus,
when he signed the order for the jailer to
hand over the prisoner under the Governor's
warrant, Mr. ScHILLER, the Deputy Clerk of
the Crown, was also exculpated, on the ground
that he had simply acted in cbedience to
instructions. The learned Judge, in his ad-
- dress to the Grand Jury, directed the attention
of that body to the carrying away of Lamia-
ANDE, and strongly urged the necessity for an
investigation.

Mr. Justice DrrMMOND then produced two
copies of the Montreal Gazette, one of which
contained the letter of Mr. Ramsay, reprinted
in our last issue, and the other contained
another letter written by that gentleman, criti-
cising the Judge's statement of the case, and
tensuring him for not issuing the writ at once,
when application was made to him. These
letters were printed in the Gazette over Mr.
Ransay’s signature. The learned J udge
having ordered the papers to be filed, inquired
of Mr. Ramsay whether he was the author of

the letters. This question Mr. RaMsat de-
clined to answer, unless informed of the object.
The Judge then directed that subpoenas
should be issued, requiring the attendance of
Messrs. LowE and CHAMBERLIN, proprietors of
the Gazette, on the following morning. His
Honor declined to proceed with business tjl
the matter of ‘‘discipline” was settled, and
adjourned the Court.

On the morning of the 25th, Messrs Lowe
and CuampErLIN failed to appear—not, we
believe, through want of respect for the Court,
but on account of what they conceived to be
informality in the subpenas ordering their
attendance. No further proceedings, however,
were adopted with respect to them, but the
Judge stated that he must now treat the
matter in & less lenient manner, and ordered
a rule to issue against Mr. Rausay, returnable
on Thursday, the 27th of September. Mr.
Ramsay expressed his readiness to reply at
once, but the Judge would not alter the order.
Further, his Honor waived the objection he
had apparently entertained on the previous
day, to Mr. RoMSAY’S representing the ATToR-
NEY GENERAL, and the business of the term
wasg proceeded with.

It would be idle to deny that the general
impression of the bar on that morning was,
that the Judge had receded from the position
he had taken up, and that the matter was
not to be carried further. Insinuations were
even made that the influence of the Attorney-
General had been brought to bear upon the
Judge to induce him to give way, and an
article appeared soon after in Le Pays on the
subject, which gave so much offence to Mr.
Justice DRuMMoND that he ordered a rule to
issue against Mr. LusiaNay, the editor of that
journal, to show cause why he should not be
held in contempt of Court.

In the meantime, the argument on the rule
against Mr. RAMSAY was adjourned from week
to week, on the plea that public business must
not be interrupted by taking up a matter of
discipline ; and Mr. Lusienax having appeared
and put in a written reply, the argument on
the rule against him was fixed for the same
day as the other, and also adjourned from
time to time. At the date we write this, (Oct.
22) the argument has been fixed for Wednes.
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day the 24th Oct.; and we trust to be able to
give some account of what transpires in our
next issue.

We have now to revert to the action taken
by the Grand Jury. In his charge, at the
commencement of the term, Mr. Justice
Druanmonp instructed that body as follows:—

“In the investigation of any charge, either
on an indictment, or for the purpose of a pre-
sentment, you can receive no evidence other
than such as is given by wilnesses produced
and sworn before you, or furnished by confes-
ston made upon volunlary examination before

& magisirate, or by other legal documentary-

evidence. No affidavits or depositions should
be received by you in evidence, except such as
eontain dying declarations in cases of alleged
murder and manslaughter, Even these should
not be read as evidence before you, without
previous consultation with the Counsel for
the Crown, or in his absence, with the Clerk
of the Crown, or by permission of the Court.

If, however, you deem it proper to make
any such presentment, you should annex
notes of the evidence taken in support of it,
signed by your foreman, and you should not
announce in open Court the name of the person
accused ; while the Court, if, in its discretion
it should order further proceedings, would be
dound fo prevent publicity being given to the
proceedings of such o presentment, until an
arrest had been effected.”

Nevertheless, the gentlemen of the Grand
Jury thought proper to prepare a series of
interrogatories which they sent to the ATTor-
NEY GENERAL, the SoLICITOR GENERAL, and
also to Mr. GopLEy, Civil Secretary, and Mr.
GavrHIER, Consul General of France. These
interrogatories required the gentlemen above
numed to state all they knew about the LaMIz-
A¥DE case, und, as might be expected, they
unanimousiy declined to reply. The only
evidence in fact obtained by the Grand Jury
- was a deposition made by Mr. Dovrre, Q.C.,
detailing the facts of the case; and reflecting
rather severely upon the part taken in it by
Mr. Ransay.

The Grand Jury having made their present-
ment, with copies of the correspondence and
Mr. DovTre’s deposition, Mr, Justice Drux-
uoND (Oct. 13) adverted in Court to the extra-

ordinary course adepted by the Jury, in send-
ing interrogatories to the officers of state and
even to the GoverNoR GENERAL, instead of
applying to the Court to enforce the attendance
before them of such witnesses as they might
require. '

The inquiry by the Grand Jury, therefore,
proved wholly abortive—a result not surpris-
ing, when we reflect on the difficulties which
must attend an investigation of this sort by
men ignorant of the first principles of law.

We mentioned in our last impression that
LauiraNDE had been taken to Paris, notwith-
standing the efforts of Mr. DouTne’s eorrespon-
dents in London to detain him. It appears,
besides the embarrassment occasioned by the
absence of the Judges from London during va-
cation, thatthe telegrams sent from this side by
the GOVERNOR GENERAL and Mr. DouTRE, were
too meagre to admit of an affidavit being
founded upon them, and Lorp CarNARVON, the
Secretary of State for the Colonies, with singu-
lar indifference, neither telegraphed for more
information, nor authorized the detention of
the prisoner till the mail should arrive. The
case, however, has since been taken up by
the English press, which, almost without &
dissenting voice, has loudly denounced the
carrying away of LAMIRANDE, and urged that
he should be restored to the jurisdiction of
our courts. Copies of all the documents con-
nected with the case have been transmitted
to the Home aunthorities, and the GoverNor
GeNERAL has no doubt been called upon for
a full explanation. In the meantime, it is
stated that the French authorities have been
requested by the English Government to post-
pone the trial of LAMIRANDE.

THE GRAND JURY SYSTEM.

The attention of the English public has
again been drawn to the consideration of the
utility or inutility of grand juries. The juries
themselves throughout the country have of
late been complaining of the unnecessary de-
mands made upon their time. At the Mid-
dlesex Sessions recently, the grand jury made
a presentment to the effect that they did not
think a grand jury was of the least use. They
urged that the cases all underwent prelimi-
nary examination by professional men, and
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therefore there was no need of the services of
a gl"and jury. The Judge promised to forward
their Presentment to the proper quarter. So,
%00, at the last session of the Central Criminal
ourt of London, the grand jury expressed
t eir fitm conviction that the functions which
hey had been discharging were useless, and
Wat the ends of justice would in no way
® defeated, if bills of indictment ceased to
o Subjected to this preliminary examina-
on,

When men are dragged together against
their will, to do what they believe to be totally
Superfluous and unnecessary, it is not to be
*Xpetted that their faculties will be even mod-
$Tately roused into activity while engaged in
*uch duties, Tt is therefore notto be wonder-
®d at, that the jury last referred to’should
.18ve backed up their own confession of their
"nefficiency, by committing an error with sin-
8ular congequences. A man was charged

fore them with committing an unnatural
Offence, and although there seems to have

en little room to question his guilt, the
€and jury rejected the bill. By a strange
Mistake, however, the words “a true bill,”
‘ere endorsed on the indictment, instead of
t‘_“o bill,” and the prisoner was placed on his

"lal, convicted, and sentenced to ten years’

‘I::nal servitude. Subsequently, the attention
f'the foreman being directed to the report of
o trial in the newspapers, he attended in
Jourt, and made an affidavit that the grand
i)‘_"y had rejected the bill. As, however, the

il ang subsequent proceedings were all regu-
r:"’ the Judge could not interfere, and it only
H;m“nefi to communicate the facts to the
dO’:lle_Secretary. It is expected that a par-
s will be granted to the convict in the gene-

Interest of justice.

Nother gsingular instance occurred at
joi“:%well. A man and woman being
in Uy charged with robbing furnished lodg.

88, the grand jury found a true bill against
w:mmaﬂ, buf ignored the bill as against the
eﬂga:né _ With the natural indolence of men

ey:e In what tl‘le‘y believe a useless task,
ha mlged to strike out the female prisoner’s
ed gu;‘ y he wag accordingly arraigned, plead-
ment Y, and sentenced to a term of imprison-

At the lagt moment, however, the

error was discovered, and the woman, to her
great astonishment, set at liberty.

At the last term of the Court of Queen’s
Bench at Montreal, the grand jury found a
true bill against a prisoner, on an indictment
which lacked the necessary signature, with-
out observing the defect. And, it may here
be not out of place to notice, though we
do it without expressing any opinion on
the merits of the case, at the previous
term & number of true bills were found
against a gentleman, who has since published
a pamphlet loudly denouncing the iniquity
of secret indictments by grand juries, as
affording facilities for concocting conspiracies,
and gratifying private animosities.

These incidents have revived the discussion
a9 to the expediency of the grand jury system,
and the wakeful English public will probably
not allow the matter to rest till the subject
has been thoroughly weighed and examined.
We see little to be urged in favour of the sys-
tem. The gentlemen who act as grand jurors
are utterly ignorant of the rules of evidence,
and the first principles of criminal law. Or,
if they have any ideas on the subject, it is
probable that they are of such a nature as
rather to mislead than to aid them. We
have just seen the way in which a grand jury
attempted to investigate the LAMIRANDE case ;
and ag for the presentments with which these
bodies usually wind up their functions, it is
well known that they are invariably received
by the public with the utmost indifference.

THE PRICE OF JUSTICE.

¢ Nulls d , nulli bi aut differemus
Justitiam, vel rectum.”—MAGNA CHARTA, Cap,
xxix. )

‘ To none shall we sell, to none deny or delay right
or justice.”’

Upwards of six centuries and a half ago, this
sentiment was expressed in written words as
one of the settled axioms of the English Con- "
stitution, and thirty-nine times since have the
Kings of England sworn to abide by the pro-
mise of their predecessor. i

Then,it was necessary to oppose it to open
bribery, tyranny and corruption. Since, the
nations have been growing in learning, in
wealth, and in civilization; until now the
sense of freedom and of justice is so deeply
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ingrafted in the breast of every citizen of the
great civilized states of to-day, that any such
gross neglect or fraud in the administration
of justice, a8 was of ccmmon occurrence some
hundred years ago, would at once be rectified
by the common voice or power of the people.
But there are more ways of selling justice
than doling it out at 8o much per judgment.
If the aid of the enforcing hand of the law be
80 entrenched with costs and disbursements
as to be only accessible to the rich, is that
not virtually & selling of justice to those who
can afford to pay for it ? Is not the poor man,
by these means, as thoroughly debarred his
rights as in the old days of iron, when might
was right, and strong-handed castled injustice
rode it rough-shod over the lands of our an-
cestors? And making the costs of obtaining
a judgment, often proverbially an uncertain
one, as heavy as they are at present in Lower
Canada, is a lengthening out of the reign of
injustice into days of liberal and enlightened
thought—when justice should be had for the
asking—unworthy of a free people.

There is scarcely a practising advocate in
the country who has not met with numerous
instances in which poor men have been deter-
red from prosecuting just claims, by the large
disbursements which they would be obliged
to make in order to obtain a judgment against
their debtor—disbursements which they would
willingly make, if they were able; but which
come upon them in the hour of their sorest
need, and when they most require all the aid
and support of the law.

¢ Taxes on Justice,” says Dr. Heron, in
his Introduction to the History of Jurispru-
dence, “are unjust and indefensible upon the
‘sound principles of juridical science.” Mr.
Hume considered the whole machinery of
government to have as its sole aim the distri-
bution of justice, while Lord Brougham has
forcibly expressed the same idea, in saying
that ¢ the end of the whole paraphernalia
of king, lords, commons, army and navy,
is to place twelve honest men in a jury-
box.”’

We pay taxes, to quote again from Dr.
Heron, for the security afforded by govern.
ment to our properties and liberties, and it is
worseZthan absurd to discourage, by a tax, the

very means by which an injured subject seeks
redress through the laws of the realm.

In the old times every sovereign kept up
his revenue as best he could, and no means
seemed easier or less obnoxious to the people
than a tax upon suitors. To the rude reason-
ers of those days nothing appeared more equit-
able than that he who got & right enforce}
should pay for it, inasmuch as he reape
the principal advantage fromit. From them
was hidden the fallacy in this argument which
is clear to us, By courts of law, supported
by public authority, and backed by public
might, the rights of all are protected, and eve-
ry judgment, often obtained after long con-
testation and great costs,) is & new rivet serv-
ing to fix the rights and liberties of all. There-
fore, the ‘parties who suffer some injury to
their rights ought not to defray the expense of
the public justice by which they are redressed;
for they are the persons who have been
least benefitted by the protection of the law.
As Bentham says, “the protection which the .
law affords them is not complete, since they
have been obliged to resort to a court of jus-
tice to execute their rights and maintain
them against infringement, whilst the remain-
der of the public have enjoyed the immunity
from injury conferred by the law and its tri-
bunals, without the inconveniences of an
appeal to them.””

A tax upon the administration of justice is
& direct reward offered for injustice. Is it
right? Is there not an inconsistency and want
of sound ratiocination in this, that the same
legislators should at the same time give
rewards for informers, and impose taxes on
Justice, or, in other words, throw difficulties
in the way of the legal redress for wrongs 7
Courts of justice should be paid for out of the
general taxation, in the same way as the army
and navy: for every man has as great an
interest that justice should be upheld in the
land as the parties actually in the case.
In fact, were it possible, it would be meet that
private as well as public wrongs should be
settled entirely at the public expense. But
this can never be; for there must always be
some who make it their business to manage
legal proceedings, and these, if paid by the
state could not be expected to he as deeply
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interested, or have the same zeal um indivi-
dual cases ag if perconally interested in the
Tesult. Let, then, the public machinery of
Justice be ‘paid for out of the public treasury ;
and let private suitors retain their own legal
advisers, But this will encourage uselessand
annoying litigation, some will reply. Not at
all. No doubt many more cases will be tried,
but justice demands that there should, for
Iany are now debarred from prosecuting just
claims, If the sole end of administrative law
be to do away with litigation, why then shut
up the courts of justice at once; but if its
aim be to establish right, what matter a few
more cases in the courts, and a little more
work for the legal functionaries, provided
Justice be done; and the loser in the cause
having to pay the retainers on both sides, and
a stringent law against the common barrator
(annoying litigator) will always be a sufficient
check against useless litigation.

In Lower Canada the administration of
Justice is sadly trammelled by law costs,
and, as I have attempted to prove, there is a
crying need of a reform. Let, then, some prac-
tical legislator, at the next session of parlia-
ment, take the matter in hand, and introduce
a Lill to do away with,or at all events lighten,
the burden of the existing tariff of law costs;
and, if he succeeds in carrying it, he will have
the satisfaction of feeling that he has attained
the proudest position that a statesman can
reach, that ofa real benefactor of his coun-
try ; while let every one who opposes it re-
member that to him may be applied these
Powerful words of Jeremy Bentham :—¢ The
statesinan who contributes to put justice out
of reach, the financier who comes into the
house with a law-tax in his hand, is an acces-
Sory after the fact to every crime: every
villain may hail him brother, every swindler
may boast of him as an accomplice. To apply
this to intentions would be calumny and ex-
tl‘B.vaga.nce; but as far as consequences only
are concerned, clear of criminal conscious-
hess, it is incontrovertible and naked truth.”

WYVANT.

NOTICES OF NEW PUBLICATIONS.

Tne AMericay Law Review.—The first num-
ber of this new legal Quarterly, published by

Messrs. Little, Brown & Co., of Boston, augurs
well for the success of the undertaking. The
editorial labour has been performed with great
care and ability, and the contents are such as
torender the Review & welcome visitant. The
October number embraces articles on legal
subjects, United States Cases, Digest of Eng-
lish Law Reports, Notices of New Publications,
Summary of Events, Lists of the Judiciary,
and other interesting and valuable informa-
tion. We cordially commend the Reriew to
the reader who wishes to be well informed of
what is passing in the neighbouring republic.

SeCRET INDICTMENTS BY GRAND JURIES.—
We have barely had time to glance over this
pamphlet, writien by Mr. AsHLEY HIBBARD, of
Montreal. It is mainly a narrative of the pro-
ceedings in cases in which Mr. HiBBaRD was
personally concerned, and which the writer
uses to illustrate the evils of secret indictments
by grand juries—a system which, he believes,
affords facilities for carrying out conepiracies.

CHAXGES IN THE LAW EFFECTED BY THE
Cope.—We have before us two treatizes on
this subject ; one by Mr. GIroUARD, publigh-
ed in the Montreal Gazette, and the other, a
pamphlet published by Mr. McCorp, who for
some time acted as English secretary to the
Codification Commission. These treatises
will be found useful in assisting the student
to comprehend and master the changes which
have been made in our law by the Civil Code
now in force,

SUMMARY OF CURRENT EVENTS.

QuEEN v. BURROWS.—An interesting trial
for manslaughter took place, at Montreal, on
the 16th and i7th of October. The facts were
these :~—During the night of the 30th August,
Mr. John G. Burrows, a gentleman residing
with his sister in Montrose Terrace, Drum-
mond Street, was twice called up by his sister,
who was informed by the servant maid, that
she had heard a noise as of some one scraping
at her window in the basement, and had ob-
served a man outside working at the wire
screen. On the first occasion, Mr. Burrows
took a lamp and searched the house, but saw
no one. On the second alarm, Mr. Burrows
armed himself with a revolver, and again de-

.
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ecended to the servant’s room. Seeing a man
in the act either of getting in or out of the
window, and supposing him to be a burglar,
Mr. B. fired, and by a singular fatality the
intruder was mortally wounded, and died
almost instantaneously. It turned out that
the intruder was one Felix Prior, acoachman,
and a man of good character, who counld hardly
be suspected of burglarious intention. Never-
theless, the wire screen was found to have been
forced open, and although the body was found
some paces from the window, lyingin the close,
yet the evidence of Dr. Reddy was to the effect
that the deceased, if he were in the act, or
-had the intention, of retreating at the time the
‘ball struck him, might have staggered forward
that distance, from the impulse of previous
volition. The wound, moreover, indicated that
the ball had been fired by a person on a level
with the deceased, a fact which favoured the
hypothesis that Prior was actually on a table
below the window, inside the apartment, at
the time the shot was fired.

Mr. Burrows, of course, immediately gave
himselt up. An inquest was held, and a ver.
dict obtained that Mr. Burrows killed the
deceased in the defence of his life and pro-
perty. This verdict seeming to leave an im.
putation on the memory of Prior, proved very
distasteful to his friends and relatives, though,
it must be observed, that the real motive of
Prior in endeavouring to enter the room has
never been cleared up.

At the last term of the Court of Queen’s
Bench, Mr. Burrows was indicted before the
grand jury, and & true bill found for man-
slaughter. Messrs. Kerr and Houghton were
his counsel at the trial, Mr. Devlin appearing
for the private prosecution. No new facts
were elicited at the trial, and the Jjury found
a verdict of excusable homicide, not justifiable,
thereby clearing the character of the deceased
from the imputation of felonious intention.

TrE MoNTREAL Bar.—The first examina-
tions of candidates, under the amended by-
laws, for admission to practice and study,
took place on the 16th of Octoher. The ex.
aminations, after this year, are to be held quar-
terly, and will be conducted by & number of
sub-committees.

ADMISSIONS TO STUDY.
The following are the names of the gen-
tlemen who have been admitted to the study
of the law, by the Montreal Board of Exam-
iners, since the st day of May, 1866,

Henry C. St. Pierre............. 7th May.
Enmile Fauteux............... .. ¢
Gustave Piché.................. «“
Arthur Lacoste.......... . .. . “
A.F. D’Eschambeault. . ... .. .. .. “
Adolphe Daoust . ............... ¢
R.- M. Howard............ ... .. «“
Stanislas Coté... ... .. ... .. 4th June.
ARoi....... ... ... .~ &
M. B. Bethune..... . ... . ... ... “
W d Watts............... «
Hector Marcheldon. .. .. ... ... . “
J.N. Bienvenu.......... ... ... 2nd July.
L. A. Brunet... . .. e teeiaeaa.. ¢
A.B. Irvine.............. ... &
T. Vaillancourt.. . . . e, “
Joseph Dubue. ............. .. . 6th Aug.
John Keller ............ ... .. 3rd Sept.
C.Arpin............. ... “
L. Laflamme. ... ........... . «“
A Marsan.................. .. ¢
W. Fauteux........... ... .. .. “
E. Cornwallis Monk.. ... .. .. .. 16th Oct.
Wentworth B. Monk.......... .. “

ADMISSIONS TO PRACTICE.

Name. Date of Ex. Date of com-

J amination. mission,
Alphonse Lachapelle.. 2nd April. 5th April.
Ulderic Bellemare. ... 7th May. 8th May.

Jean Robidoux. . . ..., 7th May. 15th May,

C. A. Geoffrion. .. ... 4¢h June.  4th Juge.
Anthime Pilon.. .. ... 4¢h J une. 4th June.
C. B. Carter. . . . . . +-- 6th Aug.  5th Sept.
Thomas P. Butler...., « 27th Sept.
Pierre U, Duprat... . 3rd Sept.

Thomas A. Corrivean, « Tth Sept.
Joseph U. Pouliot.. .. « 10th Sept.
R. A, A. Jones. . ... « 5th Sept.
Gustave A. Drolet. ... « 16th Oct.
Joseph T. St. Julien.. ¢ 4th Sept.
Alphonse Jacques. . ..16th Oct. 17th Oct.
Wm. O. Farmer. .. .. w 17th Oct.
Louis Tellier. . .. . ... ¢ 16th Oct.
John P. Noyes. ..... «“ “

H. L. Sxowpox, Secretary.
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CoupLiMENTARY DINNER BY THE MONTREAL
BAR.—On the 25th of September, a compli-
Mentary dinner was given by the members of
the bar for the district of Montreal to the
General Council of the bar for Lower Canada.
Mr, Day, Q. C., presided. Only two mem-
bers of the General Council were present, and
many other distinguished members of the bar,
Who were expected to be present, were pre-
Vented from attending by various causes.
The entertainment, therefore, can hardly

be said to have met with the success antici-
Pated,

Reg1na 9. Daovsr.—Inthe Court of Queen’s
Bench, Oct. 19, Mr. Justice Mondelet presid-
Ing, Mr. Ramsay moved for sentence on
P&O\Jst, convicted of forgery. The learned
Judge said that although the judgessitting on
th.e Appeal side had refused to permit a new
trial, (ante p. 29), yet that that part of his
(}!l‘- Justice Mondelet’s) judgment which set
3side the previous verdict had been left un-
touched, and therefore there was no verdict.

he motion, accordingly, was rejected.

CHIEF BARON POLLOCK.

[The following sketch (from the Pall Mall
q%ette) of Chief Baron Pollock, who has re-
tired during the present year, will be read with
Interest, The Chief Baron is the son of David
Pollock, s saddler at Charing Cross; and
brother of the late Sir David Pollock, an Indian
Judge, and of General Sir George Pollock. He
Was born in 1783 ; educated at Trinity College,
C&mbridge, where he was Senior Wrangler;
and was called tothe bar of the Middle Temple,
n1805. He joined the Northern Circuit ; be-
®me a King's Counsel in 1827, Attorney-
General in 1834 and 1841 ; and succeeded

*d Abinger as Chief Baron in 1844.]

The judges are probably the best known
f all our public men. A great politician
8ddresses the House of Commons a certain
Number of times in the course of a session ; but
to the public at large he is but a name, repres-
nting particular political opinions. Even
When he addresses a public meeting, or makes
:: t;‘ﬁel“d_inner speech, he is more or less of an
his ll; A Judge, on the other hand, transactsall

usiness in public. ; He is one of the shows,

not only of London, but of every country town ;
and is constantly broughtinto direct personal
relations, not only with every member of a
large and most active profession, but with men
in all ranks of life and on every sort of subject.
He is, moreover, perfectly independentof those
with whom he has to deal. His position is as
secure as law and public feeling can make it.
If he is ill-tempered, lazy, tyrannical, or even
merely disobliging, he can indulge his failings
without any special risk. No man can with
perfect impunity give so much offence, or do
8o many and such deadly injuries, as an ill-
disposed judge; nor is any man socontinually
on his trial. It is pleasant to reflect that,
under these circumstances, the fifteen judges
are, with hardly an exception, exceedingly
popular, not only with the profession to which
they belong, but with the public at large; and
we shall doubt whether any one ever took
with him into retirement a larger share of hear-
ty, affectionate admiration than the kind old
man,who, after presiding over the Court of Ex-
chequer for nearly & quarter of a century, re-
tiresinto private life,full of freshness and vigor,
and surrounded as closely as ever man was
by all that should-accompany old age. No
doubt the Chief Baron had his failings. He
had been so consummate an advocate at the
bar that he never quite threw off his old
habits. He belonged to that class of judges
who distinctly take a side in the course of &
case, and makes no mystery to the jury of the
opinion which they have formed. It may
admit ofa good deal of argument, whether this
habit does or does not favour substantial jus-
tice. To hit the exact line between fairly
directing and unduly pleading from the bench
ig very difficult. Certainly the attempt to be
scrupulously neutral often ends in puzzling
the jury, and in suggesting doubts to them.
on points which are in reality quite plain.
Whether the Chief Baron always hit the
golden mean, no one could possibly doubt of the
goodness of the motives by which he was actua-
ted. He may sometimes have been a little too
much of an advocate, but he was always an
advocate for what appeared to him the cause of-
justice, truth, and good morals; and of these
he was no bad judge. There were two charac-
teristics about his behaviour on the bench, which
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no one could mistake, —his extraordinary gifts,
and the extreme kindliness and even tender-
ness of his nature. When fairly roused in a cage
which put him on his mettle, he would speak
with a vivacity, a choice of language, and a
dignity and power of manner, which recalled
the old leader of the N orthern Circuit in its
" best days, to those who had known him before
he was a judge. Hig lighter gifts were sin-
gularly winning, He was full of humor. The
solemn orations which he used tomake on Lord
Mayor's day—a distinct and separate oration
for each new Lord Mayor—were as good as a
play, and will long form a pleasant tradition
in Westminster Hall. Hig knack of commit-
ing innocent forgeries was another specimen
of'the general adroitness and dexterity of mind
and body which distinguished all that he did.
He once directed s letter to a barrister in a
hand so exactly like that of the barrister him-
self (and a wretchedly bad hand it was), that
his correspondent supposed that he must have
left at his chambers ap envelope addressed to
himself. His talents, however, were not the
most charactbristic point about him, We
should doubt, whether, afterall his long career,
he had an enemy in the world, or even a casual
acquaintance who did not feel towards him as
a friend. Every tone of his voice, every ex-
pression that he used, when the occasion
required it, was full of good nature and warmth
of heart, though without a trace of weakness.
He belonged to a race and generation which
is hardly being renewed, but the felicity of his
career will always be exceptional. A man
who is distinguished from one end of life to the
other— who, from being Senior Wrangler, deve.
lops rapidly into being the leader of the North.
ern Cireuit, Attorney-Genera], and Chief Baron
—1is, as the phrase goes, “ commoner in fiction
than in real life.” Those who had the opportu-
nity of seeing from day to day how very pleas-
ant such a reality might be, learnt something
from it which they are not likely to forget.

——

. LEGAL APporxTMENTS Iy IRELAND.—The
Right Hon. Francis Blackburne was, on the
23rd of July, sworn in as Lord Chancellor,
and Mr. Whiteside as Lord Chief Justice of
Ireland. -

LAW JOURNAL REPORTS.
COURT OF QUEEN’S BENCH.
APPEAL SIDE.

QUEBEC,* Sept. 19,

FREER ¢t al.,(defendants in the Court below)
Appellants ; and MAGUIRE ¢f al., (plain-
tiffs in the Court below) Respondents.
Sthbuilder—h'ability of Mortgagee of

Vessel.

The defendants advanced money to G., to
enable him to complete a vessel, and as secu.
rity for their advances, the vessel was mort.
and it was « expressly cove-
nanted and agreed by and between the said
parties, that the said vesse] shall be and is
the absolute broperty of the said defendants,
80 that they shall take and obtain the register
of the said vessel in their own name, and may
sell and dispose of the Same, and give a good
and valid title thereto" :—

Held, that the defendants were not liable for
goods sold by the plaintiffs to G., before the
vessel was registered, for the purpose of fur-
nishing it,

This was an appeal from a judgment of the
Circuit Court, Montreal, on the 31st of May,
1865, condemning the appellants, Messrs.
Freer, Boyd & Co., to pay the sum of $165.05
for goods sold and delivered to them by the
respondents during the year 1864, The action
wasg an ordinary action for goods sold and de-
livered, with the usual assumpsit counts, and
the plea was a general denegation. The facts
were simple:—In the autumn of 1863, one
James Goudie, a shipbuilder, commenced
building the barque Annie McKenzie, on his
own account, and in January, 1864, made
arrangements with the appellants for advances
to the extent of $14,000, to aid him in com-
pleting the vesge], These advances were made
under a notarial contract, and, as security for
them, Goudie mortgaged the vessel to the
appellants, with g power of sale in case of
non-payment. The agreement contained the
following clause :— Tt is expressly covenant-
ed and agreed by and between the said parties,

* In the ten cases reported below, the argumenttook
place at Montreal, but judgment was rendered at Que
bec. We have, therefore, no note of the Judges’ re-
marks, and have been obliged to rely upon the record-
ed judgment.



November, 1866.]

LOWER CANADA LAW JOURNAL.

105

that the said vessel shall be and is the abso-
lute property of the said Freer, Boyd & Co.
(the defendants), so that they shall take and
obtain the register of the said vessel in their
OWn name, and may sell and dispose of the
Same, and give a good and valid title thereto.”
Tastead of $14,000, the appellants actually
advanced $24,000, from time to time, and then
Tefused to go any further, and insisted upon
the delivery over of the vessel. Goudie then
Tefused to sign the builder’s certificate, neces-
Sary to enable the appellants to register the
Vessel, unless they would pay various demands
gainst him by parties who had supplied ma-
teriatls and stores used in furnishing. Finally,
€ signed the certificate upon the appellants
Paying two of the claimants 10s. in the £.
hereupon the respondents, Maguire & Co.,
Who were among the claimants that the appel-
JanPs refused to pay, instituted the present
Action, seeking to hold the appellants liable.
‘he only witnesses examined were Goudie and
118 son, and MecIntosh, one of the furnishers
10 whom the appellants had paid 10s. in the £.
he only question was whether the appellants
had ip any way rendered themselves liable for
the goods. The Court below having held
them liable, the present appeal was brought.
The reasons urged in support of the appeal
Were as follows:—That there was not a word
f evidence to show that the respondents ever
haq anything whatever to do with the appel-
lafltﬂ, whether by purchase of goods or other-
Wise. The goods were proved by the respond.
Nts’ witnesses, to have been bought by Gou-
'¢'s son for his father; and, by the same
Witnesses, to have been delivered to the elder
oudie, and used by him in the construction
9fa vessel he was building for his own benefit.
hff}’ never ordered the goods or authorized
their being ordered; they never used them,
and never undertook any responsibility in re-
Spect of them. Bridgman and Ostell, 9 L. C.
» 445, was referred to, in which case if was
held i appeal (reversing the judgment of the
lower Court) that a person contracting for a
Ouse to be built for him, is not responsible
for materials furnished by third parties to the
Contractor for finishing the house, where
Such materials were sold to the contractor,
and not to the proprietor.

Per Curigm. (Duvar, C. J., MEREDITH,
Druumoxp, and MoxpELET, JJ.) Considering
that by the evidence adduced in this cause, it
appears that the goods mentioned in the plain-
tifts' declaration were sold by the plaintiffs to
James Goudie and not to the defendants;
therefore, that in the judgment of the Court
below, condemning the defendants to pay for
the said goods, there is error, &c., the Court
doth reverse the judgment, and dismiss the
action of the plaintiffs, with costs of both
Courts.

Judgment reversed.

Abbott, Q. C., for the Appellants.

Curran, for the Respondents.

NORDHEIMER ef dl., (plaintiffsin the Court
below) Appellants ; and Marie R. R.
DUPLESSIS, et vir, (defendants in the
Court below) Respondents.
Revendication—Sale by Bailiff out of Dis-

trict— Practice— Purchase from Lessee.

The plaintiffs revendicated a pianoforte
which had been purchased by the defendants
at a judicial sale of the goods of a party to
whom the plaintiffs had leased the instrument.
This sale was made by the bailiff in a differ-
ent district from that in which the instrument
was seized :—

Held, that the sale was null and void, and
could not convey any right of property as
against the proprietors.

Held, also, that the Court had power to de-
clare the sale null, without any conclusions
to that effect in the plaintiffs’ declaration or
special answers.

This was an appeal from a judgment of the
Superior Court, at Montreal, rendered by
Monk, J., on the 30th of June, 1865, dismis-
sing the appellants’ action with costs. The
action was brought to revendicate from the
respondent, Duplessis, a piano which the
appellants had leased to one Cordelia Martin,
wife of Thomas Dagenais.

The plea of the defendant was that she had
purchased the instrument at a sale made at
Montreal, by one Beaulac, a bailiff from the
district of Richelieu, in execution of a judgment
of the Circuit Court for that district against
Thomas Dagenais. The plaintiffs answered,
that the piano had only been leased to Cordelia
Martin, the wife of Dagenais, from whom she
was separated as to property; that the sale
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by the bailiff was illegal and void; and that
the defendant, being the mother of Mrs. Dage-
nais, was aware of the lease, and of the fact
that the piano was the plaintiffs’ property.

It appeared from the evidence that the
p1ano was first seized in Dagenais’ possession
at 8t. Ours, under a judgment of the Circuit
Court for the district of Richelieu. Madame
Dagenais put in an opposition, which was dis-
missed. Then Dagenais having left St. Ours,
and settled at Montreal, took the piano with
him. Then the bailiff went beyond the die-
trict of Richelieu, and seized and sold the
piano in Montreal, the defendant, Madame Da-
genais' mother, becoming the purchaser. The
Court below dismissed the action, on the
ground that though the sale of the piano by the
bailiff was illegal, yet it was impossible for the
Court to declare the sale null and void, with-
out any conclusion to that effect éither in the
plaintiffs’ declaration, or in their special
answers.

‘From this judgment the plaintiffs appealed,
submitting that it was not necessary to bring
an action to set aside the bailifi’s sale, or to
take any conclusions to thateffect. The only
question was, who was the proprietor of the
piano at the time of the institution of the
action. If the defendant’s title was bad, the
plaintiffs’ action should have been maintain.
ed.

Per Curiam. (Dcvay, C.J., MerepITH,
Dreuyoxn, and MoxpeLer, JJ.)  Considering
that by the evidence adduced, it is established
that the pianoforte claimed by this action, is
the property of the appellants, who had the
legal possession thereof, and that thesale and
adjudication alleged to have been made to the
respondent are illegal, null and void, and could
convey no right of property in the same to the
respondent; considering, therefore, that the
action of the plaintiffs revendicating the piano
was well founded and should have been main-
tained, and that in the judgment of the Supe-
rior Court dismissing the plaintiffs’ action
there is error, this Court doth annul, reverse
and set aside the judgment, and doth maintain
- the plaintiffs’ action, declaring them to be the
true and lawful owners of the said pianoforte,
and condemn the defendant to deliver the
same to the plaintiffs within eight days from

the service of the present judgment, and in-
default of her so doing within the delay, con-
demn her to pay $250.

Judgment reversed.

Dorman, for the Appellants.

Leblanc, Cassidy & Leblanc, for the Res-
pondents,

——

GRANT, (defendant in the Court below) Ap-
pellant; and LOCHEAD, (plaintift in the
Court below) Respondent.

Landlord and Tenant—Damages— Mode of
rendering Judgments, :

The plaintiff leased from the defendant a
darm for a term of years, with a stipulation
that the landlord might cancel the lease on
giving 81X months’ notice, but in such case he
was to take, at a valuation, the manure on.
the land, in excess of the usual quantity left
by outgoing tenants. The landiord having
sold the land cancelled the lease, but the
tenant continued in possession, under the new
proprietor, at an increased rent :—

Held, that the tenant was entitled to recover
for the excess of manure on the land at the
time the lease was cancelled.

Quere as to mode of rendering judgmente.

This was an appeal from a judgment ren-
dered by Badgley, J., in the Superior Court at
Montreal, on the 31st of May, 1865.

The action was brought by the respondent
torecover from his landlord £250 damages,
ex contractu, for having cancelled his lease.
On the 5th of July, 1861, the defendant leased
to the plaintiff a farm at Hochelaga, for the
term of seven years, at £75 perannum. The
lease stipulated-amongst other things that, in
the event of the termination of the lease by
sale or otherwise as therein provided, the ma-
nure drawn upon the farm by the lessee, be-
yond the quantity usually left upon a farm by
outgoing tenants, should be taken at a valua-
tion. It was also provided that either party
might rescind the lease on giving the other
8ix mouths’ notice. On the 20th June, 1862,
the defendant notified the plaintiff of the ter-
mination of the lease to take place on the Ist
of May, 1863, as the land was to be sold to
the Hon. S. Gale. The plaintiff alleged that
in 1861 and 1862, previous to the notice, he
had placed a large quantity of manure upon
the farm. For the value of this he offered t
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accept an arbitration, but the defendant hav-
ing refused an arbitration, the plaintiff insti-
tuted the present action, claiming the value
of the manure and of certain fall ploughing.
The claim for fall ploughing was diemissed,
but the Court found from the evidence that at
the termination of the lease, the plaintiff had
put upon the farm (over and above the quan-
tity agreed to be left) 325 loads of manure,
which at the valuation established by the evi-
dence of record, amounted to $315, and the
defendant was condemned to pay this sum.

An appeal was taken, and the points sub-
mitted by the defendant were, lst, on the
Inerits, that the plaintiff could not recover,
because the manure placed on the farm had
‘been worked into the soil, and the plaintiff had
had the benefit of it in the green crop of 1862.
Further, that the plaintiff had remained in
possession of the farm as the tenant of the pur-
chaser, Judge Gale, after he brought his
action. It was true he remained at the ad-
vanced rate of £90, but he got an additional
extent of land. The principal point, however,
that was urged by the appellant was irregu-
larity in the mode of rendering the judgment
in the Court below. It appeared that judg-
ment was first rendered inopen Courton the
31st of March, 1865, dismissing the plaintiff's
action. The plaintiff inacribed the case for re-
view, but in the meantime the judge, having
discovered an oversight, recalled the judg
ment, and on the 25th of April, again rendered
judgment verbally for $315 .in plaintiff's
favour. Subsequently, a re-hearing was or-
dered, the defendant did not appear at this,
and finally the judgment appealed from was
rendered on the 31st of May. The defendant
submitted that the rendering of & judgment in
open Court constituted a final judgment, and
could not be subsequently altered by the
Jjudge.

Per Curiam. (Duvar, C.J., MERepITH,
Dromuonp, and MoxpeLer, JJ.) Thereisno
error in the judgment appealed from, and con.
8equently it must be confirmed.

Kerr, for the Appellant.

Mackay & Austin,for the Respondent.

HUNTER,(plaintiff in the Court below)Appel-
lant; and GRANT, (defendant inthe Court
below) Respondent.

Payment—Collateral Security.

An action for goods sold and delivered.
Question of evidence as to whether a transfer
of instalments coming due under a deed of
sale was given in full payment of the debt, or
merely as collateral security.

This was an appeal from a judgment of the
Superior Court, rendered at Montreal by Monk,
J., on the 30th of June, 1865, dismissing the
plaintiff’s action.

In September, 1864, the plaintiff sold goods
to the defendant to the amount of $623.12,
and in February following brought an action
for $600, balance alleged to be due on this
sale. The plea of the defendant was, that he
had paid for the goods by making a transfer
to the plaintiff, on the 12th of September,
1864, of $600, being the last five instalments
payable to the defendant, under a deed of sale
by one Regis Petel ; and that he had paid the
balance, $23.12, in cash. The plaintiff
answered that the transfer was received only
as collateral security, and did not discharge
the defendant.

The Conrt below dismissed the action on
the ground that the transfer contained a clause
of warranty, de fournir et faire valoir, ‘and
that the delays and terms of credit mentioned
in the transfer, for the payment of the amount
therein specified, were available by the defend-
ant, and operated in his favour, under the
terms and considerations of the transfer.

Per Curiam. (Duvar, C.J., MEREDITH,
Drumuoxp, and MonpxLer, JJ.) Considering
that the appellant hath fully proved the sale
and delivery to the respondent of the goods
and merchandize, for the value of which the
action was brought; considering that the alle-
gations of the plea have not been proved, and
that the transfer referred to in the plea was
not given in full payment of the appellant’s
debt, but merely as collateral security for the
payment thereof; considering, therefore, that
in the judgment there is error, &c. Judg-
ment reversed, and respondent condemned to
pay $600.

Dorion & Dorion, for the Appellant.

Leblanc, (Cassidy ‘& Leblanc, for the Res-

l pondent.
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HOGLE,(plaintiff in the Court below) Appel-
lant ; and McCORKILL, (defendant in the
Court below) Respondent.

Petitory Action— Prescription of Ten Years.

Petitory action by vendee of person to whom
land was patented. The defendant having
proved more than ten years’ open, uninter-
rupted and peaceable possession, under title,
by himself and predecessor :— .

Held, that he had acquired prescription,and
the plaintiff’s action could not be maintained.

This was an appeal from a.judgment of the
Superior Court, rendered by McCord, J., on
the 19th of October, 1864.

The action was & petitory action, brought
for the recovery of Lot. 36, in the first range
of Farnham, district of Bedford, which the
plaintiff alleged was patented on the 25th of
October, 1832, to one Samuel Tubby, who
sold to the plaintiff on the 6th of October,
1859. He further alleged that the defendant,
on or abont the 8th of October, 1859, did un-
lawfully enter upon and take possession of, &c.

The defendant pleaded, 1st, that by himself
and aufeurs, he had possessed for more than
forty years; that about the year 1320, Matthew
Sax took possession, and held until the 8th of
July, 1841, when he sold to Joseph Russell,
who continued in possession till the 13th of
December, 1853, when he sold to the defend-
ant, who possessed up to the institution of the
action in1860. Thedefendant further alleged
that the grant of letters patent, in favour of
Tubby, had been given on the express condi-
tion, that if he should not within a year plant
and cultivate at least two acres for every 100
acres, and at least seven acres for every 100
acres in seven years, the grant was to be abso-
lutely null and void, and that as this condition
had never been complied with, and the patent
in the origin was obtained by fraud and decep-
tion, the grant was null and void. 2nd, That
defendant, by himself and his aufeurs, had
been in uninterrupted and peaceable posses-
sion animo domini for a period exceeding
thirty years. 3rd, Possession under a title
for more than ten years, dix ans entre presens.
4th, That defendant had made improvements
to the value of $13,000, and could not be com-
pelled to give up the land, unless he were
repaid this sum.

The action was dismissed in the Court be.

low, on the ground that the plaintiff had
“failed to establish in evidence the material
allegations of his declaration.”” From this
judgment the plaintiff appealed, submitting,
Ist, That the thirty years' prescription was
not proved. 2nd, That the attempt on the
part of the defendant to urge, in his own be-
half; the rights of the Crown under the letters
patent, was manifestly unfounded. The de-
fendant could not insist upon the pretended
escheat to the Crown. 3rd, That the ten
years’ prescription was not made out.

The respondent submitted that neither the
appellant nor his auteur, Tubby, ever had or
pretended to have any kind of possession
whatever; he rested his action upon the naked
allegation of title; whereas the respondent
had held possession for nearly seven years
under his own title, and his auteur, Russell,
more than twelve years under title from
Sax. He referred to the case of Stuart v. Ives,
1 L. C. R. 193, and Stodart v. Lefebvre, 8 L.
C.J. 3l

Per Curiam. (Drvai, C.J., Merepirm,
Drruyoxp, and MoxpeLET, JJ.) Considering
that the respondent had for ten years and up-
wards before the institution of the present
action, under a good title and in good faith, as
well by himself as by his predecessors openly
and peaceably, and without interruption or
disturbance, between persons of full age and
not privileged, possessed and enjoyed the lot
of land and premises in question in this cause;
considering, therefore, that the said respond-
ent had, before the institution of this action,
acquired prescription, and a title by prescrip-
tion, in the said lot of land and premises, and
was at the time of the institution of the said
action, the sole lawful owner and proprietor
thereof, this Court doth confirm the judgment
of the Court below, with costs in both Courts,
&e.

A. & W. Robertson, for the Appellant.

Cross & Lunn, for the Respondent.

Sept. 20.
BURROUGHS, (opposant in the Court
below) Appellant; and Parrick KIER-
NAN, (defendant contesting opposition in
the Court below) Respondent.
Sale of property under seizure.
The appellant purchased from F., by a deed
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sous seing privé, a piece of land under seizure
at the suit of P. 'Fhis deed was not enregis-
tered, and, moreover, the property had been
donated to F. by P., with the condition that F.
should not alienate it during P.’slifetime. The
appellant having put in an opposition, based
on his purchase, to the sale of the property :—

Held, that his opposition was unfounded.

This was an appeal from & judgment ren-
dered at Montreal by Monk, J., on the 31st
of December, 1864, dismissing an opposition
filed by the appellant. The following were
the facts of the case:—The respondent,
Patrick Kiernan, who was defendant and
incidental plaintiff in the Court below, having
obtained a judgment against Francis Kiernan,
seized an immoveable belonging to the latter.
Francis Kiernan put in an opposition to the
sale, and his opposition was maintained, by &
judgment rendered 12th August, 1864. Pat-
rick Kiernan appealed from this judgment,
but while the appeal was pending, Francis,
with & view of terminating the difficulties with
Patrick, desisted from the judgment on the
opposition, and consented to allow Patrick,
the respondent, to proceed with the seizure.
The respondent accordingly filed the acte de
désistement with the Prothonotary, and issued
a writ of vend. ex. for the sale of the immovea-
ble previously seized. To this proceeding, the
appellant, Charles S. Burroughs, put in an
opposition, alleging that he had been the attor-
ney of Francis Kiernan on the opposition
which had_been maintained, and that Francis
Kiernan, on the 9th of May, 1864, had sold
the property seized to him, Burrotighs, to pay
his costs. Patrick Kiernan, the respondent,
answered, that this pretended sale had not
been followed by tradition, and could not have
any effect, as the property was under seizure.
Subsequently, the respondent amended his
contestation, by alleging that the deed of sale
sous seing privé, invoked by the appellant,
had not been enregistered; and that by & deed
of donation in 1843, the respondent had given
Francis Kiernan this same piece of land, on
condition that he should not alienate it during
the respondent’s lifetime.

The opposition being dismissed, the oppo-
sant appealed.

Per Curiam. (DuvaL, C. J., Avrwiy, Mer-
EpITH, and MoxpELeT, JJ.) There being no

error in the judgment appealed from, it is con-
firmed with costs.
J. & W. A. Baies, for the Appellant.

Dorion & Dorion, for the Respondent.

LATOUR el al., (defendants in the Court
below) Appellants; and GAUTHIER et
al., (plaintiffs in the Court below) Res-
pondents.

Promissory Note—Aval.

A note, payable to the order of the plaintiffs,
was endorsed first by L. L. and P. G. L.. and
underneath these names by the plaintifts : —

Held, that L. L. and P. G. L. endorsed as
avals and security for the maker.

This was an appeal from a judgment of the
Superior Court, rendered at Montreal Ly Bei
thelot, J., on the 30th of April, 1864.

The action was instituted by the respondent,
against Joseph Lacroix, the maker, and L. A.
H. Latour and P. G. Lemoine, the endorsers
of a promissory note for $300, payable three
months after date, to the order of Gauthier &
Desmartean, at' the Banque du Peuple. The
note was endorsed by Latour and Lemoine,
and then underneath by Gauthier & Desmar-
teau. The plaintiff sued Latour and Le-
moine as avals. The maker of the note did
not appear, but Latour and Lemoine, the pre-
sent appellants, appeared and pleaded—lst,
That they had not put their names on the note
as avals, but as last endorsers. 2nd, That
the maker of the note had only received a
value of $150.

The evidence showed that .Lacroix, the
maker of the note, wishing to buy a quantity
of flour from the respondents, offered them the
names of the appellants as sureties, and that
the latter endorsed the note as such. This
was confirmed by the form of the note, and
the position of the names on the back of it.
The Court below having maintained the piain-
tiffs’ pretentions, and held the appellants lia-
ble as avals and cavtions solidaires,the present
appeal was instituted.

Per Curiam. (Duvar, C.J., Ayiwiy, Mer-
epiH, and MoxpELET, JJ.) There being no
error in the judgment of the Court below, it is:
confirmed with costs.

Barnard, for the Appellanta.
Bondy & Fauteuz, for the Respondents.
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Sept. 19.

ROLLAND, (defendant in the Court below)
Appellant; and St. DENIS et al., (plain-
1iffs in the Court below) Respondents.

Partnership—Separate Debt.

The defendant bought wood from one of the
partners in a firm, in ignorance of the exist-
ence of the partnership. This partner owed
him money, but the wood was the property of
the partnership :—

Held, that the defendant could not set off
the amount of his purchase against the debt
due him by the partner from whom he bought,
although the latter managed the affairs of the
partnership :—

This was an appeal from a judgment of the
Superior Court, rendered at Montreal by
Badgley, J., on the 30th of June, 1865, in
favour of the plaintiffs.

The action was brought by J. Bte. St. Denis
and Adolphe Roy, to recover the sum of
$534.55, for wood sold and delivered to the
defendants by the plaintifts, whilst the latter
were partners. The plea of the defendant
was that he had bought the wood from J. Bte.
St. Denis, one of the plaintiffs, who had
sold in his own name, and in set off to &
sum of $960 which St. Denis owed him.
That at the time the defendant purchased
this wood, St. Denis was carrying on business
in his own name at Montreal and elsewhere,
and no partnership was registered. The
defendant further alleged that at the time he
bought the wood, it was expressly agreed
between him and St. Denis that the price was
to be set off against St. Denis’ debt.

By the judgment of the Court below, it was
held that the wood was the property of the
copartnership of the plaintiffs, under the firm
of J. Bte. 8t. Denis & Co., established under
articles of copartnership dated 18th Dec.,
1860; that the defendant, as a separate cre-
ditor of St. Denis, one of the partners, could
not legally set off the amount of his purchases
{rom the copartnership against the separate
debt due by 8t. Denis, who, moreover, with-
out the consent of his copartner, could not pay
the defendant his separate debt out of the
goods of the copartnership.

From this judgment the defendant appealed,
-submitting that St. Denis, being the adminis-

trator and manager of the affairs of the copart-
nership, had the right to contract as hedid in
his own name; and, further, that the defend-
ant had no opportunity of becoming acquaint-
ed with the existence of the partnership, and
that the moneys he had advanced to St. Denis
were employed about the partnership business.

Per Curiam. (Duvay, C. J., MerEDITH,
Druumon, and MonpELET, JJ.) There being
1o error in the judgment, it is confirmed with
costa.

F. X. Archambault, for the Appellant.

Leblanc, Cassidy & Leblanc, for the Res-
pondents. .

—

LEGER, (plaintiff in the Court below) Appel-
lant; and TATE et al., (defendants in the
Court below) Respondenta.

Sale of Raft.

Question of evidence as to termng of sale and
value of a raft.

This was an appeal from a judgment ren-
dered by Monk, J., on the 30th November,
1865, in the Superior Court, Montreal. The
action’was brought for the sum of $822. 47,
balance alleged to be due on account of a raft
of timber, sold and delivered by the plaintiff
to the defendants, containing 22,373 feet, at
the rate of fourpence per foot. The declara-
tion alleged the contract of sale on the above
terms, and also contained the quantum meruit
count. The plea was to the effect that the
plaintiff sold the raft, with the stipulation
that he was to get one halfpenny per foot more
than he had paid for it to one Brodie, viz. two-
pence three farthings per foot, and that the
balance due was only $58.58, which the de-
fendants brought into Court with their plea.

The plaintiff failed to prove the alleged con-
tract ofsale at fourpence, and did not establish
any higher value than that admitted by de-
fendants in their plea which was maintained
by the Court below. The plaintiff appealed.

Per Curiam. (Duvay, C. J.,* MEerepITH,
and Drumyoxnp, JJ.) The judgment was right
and is confirmed with costs.

MoxoELET, J., dissented.

Denis & Lefebure, for the Appellant.

Mackay & Austin, for the Respondente.
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MORIN, (plaintiff in the Court below) Appel-
lant; and PALSGRAVE, (defendant in the
Court below) Respondent.

Possessory Action— Uninterrupled Posses-
sion. ’

Held, that in order to maintain an action en
complainte, the plaintiff must have had exclu-
sive and uninterrupted possession of the pro-
perty during the year and day previous to the
Institution of the action.

This was an appeal from a judgment of the
Court of Review,* at Montreal, on the 31st of
October, 1865, by Badgley, Berthelot, and
Monk, JJ., reversing a judgment rendered by
Loranger, J., in the Superior Court for the
district of Richelieu, on the 19th of April, 1865.

The plaintiff brought a possessory action,
setting out that for more than & year and a
day, namely, for more than thirty years before
the beginning of the current year, he had pos-
sessed peaceably and without interruption a
certain property in St. Qurs. That within a
year and a day he had been troubled in his
possession by the defendant, who had entered
on the land and carried off wood. The plain-
tiff accordingly prayed that he be maintained
in his possession, and that the defendant be
ordered to desist from his encroachments, and
be condemned to pay £60 damages.

The defendant, among other grounds of de-
fence, pleaded that he had been in possession
of the land, and was the lawful proprietor.

Loranger, J., maintained the plaintiff’s

" action, holding that the defendant had com-
mitted saisine ef nouvelleté, and that he had
failed to prove the contrary possession invoked
by him. The defendant having inscribed this
Jjudgment for review, it was reversed, as above
stated, Badgley, J., who rendered the judg-
ment of the Court, stating that it was clear
from the evidence that both parties had been
in possession of the property previous to the
institution of the action, and, therefore, the
Plaintiff’s possessory action could not be main-
tained. His recourse, by petitory action, was
Teserved.  From this judgment the plaintiff
Instituted the present appeal.

Per Curiam. (Duvay, C. J., MEREDITH,

—

*1. L. C. Law Journal 95.

and DroMmoxnD, JJ.) The judgment of the
Court of Review was correct, and is confirmed.
MoxDELET, J., dissented.
Germain, for the Appellant.
Lafrenaye & Bruneau, for the Respondent.

*QuEskc, September Term, 1866.
Coram Drvai, C. J., Aviwiy, MERepitTH,
Drummonp, and MoxDELET, JJ.

GUILLEMETTE, (defendant in the Court
below) Appellant; and LAROCHELLE,

(plaintiff in the Court below) Respondent.

Action en complainie— Troudle.

Held, that the possession of a year and a
day, upon which may be founded an action
en complainte, must tmmediately precede the
trouble complained of, and must also be con-
tinuous and decided.

That carrying away wood already cut is not
a trouble de fail sufficient to found an action
en complainte.

This was an appeal from a judgment of the
Court of Revision, confirming & judgment of
the Superior Court rendered in the district of
Beauce.

The action was a possessory one, and the
facts of the case were as follows :—The appel-
lant held a certain lot of land in the parish of
Ste. Marguerite (Beauce) since 1856, g fitre
de censitaire, upon which he was in the habit
of working from time to time, though not very
frequently, as he lived in another parish. In.
the autumn of 1862, the respondent, during
the absence of the appellant, took possession
of the lot in question and commenced to work
uponit. Shortly afterwards, by a verbal agree-
ment, the appellant promised the respondent
to sell him the lot in question, for the sum of
$40, and 400 stakes, and allowed him to con-
tinue in possession. In the month of October
following, Larochelle visited the seignior of
the land, (the Hon. J. T. Taschereau), and
by false representations that Guillemette had
abandoned the lot, obtained from him a pro-
mise of a concession of the same, and a receipt
for part of the arrears of cens et renles due
upon it. About a month after, the appellant
summoned the respondent either to hold to

*The report of this, and of the three following
cases, has been contributed by Mr. I. T. Wotherspoon .
of Quebec.
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his bargain and purchase the land for the
amount previously agreed on, or else to quit
and deliver it up. This, relying upon his
receipt from the seignior, the respondent refus-
ed to do; but yet, from that time (Nov. 1863)
until the institution of the action (Feb. 1864)
he ceased to work upon the land, except in
the absence of Guillemette, and whenever,
«during that period, he happened to meet him
there, upon the appellant’s ordering him off,
he would leave promising never to return.
Notwithstanding this, in February, 1864,
Larochelle instituted an action en complainte
against Guillemette, whereby he claimed
damages to the amount of £60; inasmuch as
on the 1st of February then instant, and at
different times since, the said defendant had
«carried away a certain quantity of felled wood
from the said land; and concluded that he
might be declared to be the only true and
Jawtul possessor of the lot in question. To
this declaration the appellant answered by a
défense au fonds en fait, and a perpetual pe-
remptory exception en droi¥, pleading a con-
trary possession, and the non-fulfilment, by
the respondent, of the verbal agreement
already referred to; upon which pleas issue
was joined. The evidence, as is usual in
these cases, was contradictory; but from an
analysis of it the above facts, at least, seem
40 be proved.

MoxpELET, J., remarked, that the proof in
thiscase was most extraordinary, being replete
‘with contradictions, and served to show the
necessity of country judges paying more atten-
tion to the taking of evidence before them.
But it was evident that the respondent’s pos-
session was only one of folerance, which did
not entitle him to bring the action he did, and
‘which possession, even supposing it to have
heen legal, he had abandoned to the appellant
since November, 1863; that is, for four
months before the trouble de Jait complained
of.

;Iudgment of the Court of Revision and of
the Superior Court reversed with costs.

Henri T. Taschereau, for the Appellant.

Tuschereaw & Blanchet, for the Respondent.

DIONNE et al., (defendants in the Court
below) Appellants; and VALLEAU et al.,
(plaintiffs in the Court below) Respondents.
Practice—Conclusions of declaration—In-

scription,

Held, that the fact of a plaintiff attempting
to capitalize interest already accrued, is not a
sufficient ground for the dismissal of his action,
although the Court may refuse to grant that

part of it which claims such compound inter-
est.

That notice that a cause has been inscriled
upon the roll of enquétes and merits, given
with the prescribed delay before the day fixed,
1s sufficient, provided the cause is actually
inscribed before the day fixed.

In this case, which was on a promisgory
note, the above points were decided.

Taschereau & Blanchet, for the Appellants,

Campbell & Hamilton, for the Respondents,

———

LARUE, (plaintiff in the Court below) Appels
lant; and EVANTUREL, (defendant in the
Court below) Respondent.

Promissory Note— Forged Endorsement.

Held, that the holder of a promissory note,
who has alleged that his title thereto is deriv-
ed from an endorsement, which is afterwards
groved. to be a forgery, even although he may

e acting in good faith, cannot recover the
amount of the note from any of the previous
endorsers.

This is a case which arose out of one of the
numerous forgeries of Octave Crémazie, who
fled the country on the 11th Nov., 1862; and
was brought to try thetitle of the many holders
of promissory notes drawn by him with certain
endorsements, which, although forged, are
yet, by the holders of the said notes, alleged
to have been forged with the tacit consent of
those whose names have been made use of.

The facts are as follows:—When Crémazie
left Canada, Nazaire Larue, the plaintiff in
this cause, found himself the holder of a pro-
missory note, payable to the order of J acques
Crémazie, drawn by the firm of J. & D. Cré-
mazie, signed by them, and endorsed with the
names of Jacques Crémazie, Fran¢ois Evan-
turel, and Augustin C6té & Co. On the 22d
Dec. following (1864), the day when the note
became payable, it was duly protested for non-
payment, and notice of the same served upon
the endorsers,

*
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In the spring of 1864, Larue brought his
action against Evanturel,and in his declaration
alleged the above facts, and further, that
Augustin Coté & Co. had endorsed and deliver-
‘d the note to him ; that Evanturel had denied
his signature, but as he had formerly been in
the habit of endorsing for Crémazie, and knew
that Crémazie had continued to use his name
to give circulation to his notes, that he was
liable to the plaintiff.

To this declaration the defendant pleaded
by a défense au fonds en fait and a défense au
Jonds en droit, in which the principal allega-
tion was that the signature of the defendant
ou the bagk of the said note was forged, and
that the plaintiff could acquire no right of ac-
tion from a forged title, After a long and
voluminous enquéte, Judge Stuart, sitting in
the Superior Court, on the 9th Oct., 1865,
gave judgment maintaining the defendant's
plea. From this judgment the present appeal
was instituted.

In arguing the appeal the respondent’s coun-
el dwelt strongly upon the fact that the in-
dorsation of C6té’s name was a forgery; and
in vendering judgment in his favour,

Devar, C. J., remarked, that the proof of
the signature being genuine was the first and
great link in the chain of evidence necessary
to establish the plaintiff’s claim ; that all the
Judges were of opinion that the decisionof the
Court below should be confirmed, based as it
was upon the forgery of Evanturel's signature,
and that there was nothing in the criminal
law of England (a point urged by the plaintiff)
which could justify a civil action.

Judgment of the Court below contirmed.

Fournier & Gleason, for the Appellant.

Casault, Langlois & Angers, for the Res
pon lent. ’

ENNIS, (plaintiff in the Court below) Appel-
lant; and THE GRAND TRUNK RAIL-
WAY COMPANY, (defendants in the Court
below,) Respondents.

Suisie-Revendication—Institution of action.

Held, that the emanation of a writ of saisie-
revendication, is an institution of an action
within the meaning of 12 Vic. ¢. 30 (C. 8.C.
cap. 23), sufficient to entitle the grantee of
timber limits, after the expiration of the

license which he holds, to proceed with such
action in revendication against any per-
son unlawfully holding timber which has
been cut upon his limits, even if the declara-
tion in the cause should not be served upon
the defendant until after the expiration of the
license. '

That the defendant in an action in revendi-
cation is answerable, when the moveables
geized were so upon his land, if he fails to
properly inform the plaintiff in the cause who
their real vossessor 1s.

The judgment, from which this appeal was
instituted, was rendered by Gauthier,J., in the
Superior Court, sitting at Montmagny, on the
17th January last, in an action of revendica-
tion, brought under Cap. 30 of the 12th Vie.
(C.8.C. cap. 23), in which the points in issue
were :—1st, The interpretation to be given to
that portion of section 2 of the statute, which
is couched as follows: ¢ And such licenses
shall entitle the holders thereof to seize in re-
vendication or otherwise, such trees, timber or
lumber where the same are found in the pos-
session of any unauthorized person, and also
to institute any action or suitat law or equity
against any wrongful possessor or trespass-
ers, and to prosecute all trespassers and other
offenders to punishment, and to recover da-
mages if any : and all proceedings pending
at the expiration of any such license may Le
continued to final termination as if the license
had not expired ;"*and 2nd, Whether the Grand
Trunk was in possession of the property
geized.

The facts of the case were as follows :—On
the first of March, 1858, the plaintiff obtained
from Charles Dawson, agent of the Crown
timber lands, a grant of power and permission
to cut all kinds of timber upon certain lands
in the townships of Bourdages and Lessard, with
the right of possessing and occupying the
said location to the exclusion of all others,
from the 1st November, 1857, until the 30th
April, 1858.

On the 29th March, 1838, the affidavit
which necessarily preceded the emanation of
the writ of saisie-revendication in this cause,
wgs sworn to.  On the 29th of April, 1858,
(during the continuance of the license) the
said writ issued; but was only executed on
the first of May, 1838, and the declaration in
the cause was served some time afterwards.
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By his declaration the plaintiff alleged his
license as above, and stated that he had ful-
filled the conditions which it imposed upon
him ; further, that the defendantsin the cause,
since the 15th November previous, until that
date, in contravention of the license, and the
Provincial statute above cited, without the per-
mission and against the will of the plaintiff,had
cut, and caused to be cut by their agents and
employees, within the limits described in the
license, a quantity of over 5000 cedar stakes,
of the value of $5 & hundred, and 3200 cedar
pickets of the value of $3 a hundred, making
together the sum of £86.10s. currency &c., and
concluded as in an ordinary action in revendi-
cation.

To this declaration the defendants replied
simply by a défense en fait, whereupon issue
was joined and the parties proceeded to proof.

Under the above mentioned writ of revendi-
cation, it i3 necessary here to remark, the
sheriff to whom it was addressed seized 6136
cedar stakes, and 2256 pickets upon the
land belonging to the G. T. R. Co., in the
parishes of L'Islet and Cap St. Ignace, in the
district of Montmagny.

At the enquéte in the case it was proved in
favor of the plaintiff, 1st,that a license had been
granted to him, as stated in his declaration;
2nd, that the conditions of this license had
been fulfilled ; 3rd, that the wood revendicated
in this cause had been cut upon his grant
between the 1st November, 1857, and the 30th
April, 1858 ; 4th, that this wood had been trans-
ported to the defendants’ land where it was
seized; and 5th, the value of this wood. The
defendants, on the other hand,proved, that this
wood belonged to sub-contractors of the com-
pany and was destined to their use, and had
not been delivered to the Railway Company,
although they did not allege this in their
pleading.

Upon this case the Superior Court rendered
the following judgment: The Court having
heard &c : Considering that the present action
was only instituted’ by the said plaintiff, after
the first of May, 1858, after the expiration of
the time and period of the license or permis-
sion of the said plaintiff, mentioned in the de-
claration in this cause; considering that by
law it is declared that a]l actions pendingat the

-

v

expiration of any such license, shall and may
be continued in the same manner as if the
said license had not expired ; considering that
it is established that the wood seized in this
cause was so, being neither in the possession
nor the property of the said defendants, but
of their contractors for the line of railroad,
dismisses the present action with costs.”

The plaintiff having appealed, this judg-
ment was reversed with costs.

Fournier & Gleason, for the Appellant.

Lelievre & Caron, for the Respondents.

RECENT ENGLISH DECISIONS.

EQUITY CASES.
Charity— GrammarSchool.—Upon evidence
of the decrease in value, during the last thirty
years, of the property of the Free Grammar
School, founded at Manchester in the reign of
Henry VIII and of the impossibility, for want
of funds, of fully carrying out the extended sys-
tem of gratuitous education, including instruc-
tion in modern languages and the physical
sciences, which was sanctioned by a scheme
settled in 1849, the Court, having regard to
the manifest intention of the founder, not to
make it a school for the poor only, butto estab-
lish 4 liberal system of education, so as to fit
boys for the university, allowed the admission
of boys, beyond the existing number of free
scholars, on payment of capitation fees, which
ghould be applied in increasing the educational
funds, and not paid to the masters directly.
To obviate any invidious separation of the
boys into two classes of rich, or paying, and
poor, or non-paying, the Court at the same
time directed that, for the future, admission to
& gratuitous education upon the foundation
should depend upon proficiency in examination,
without reference to the means of the parents.
Manchester School Case, 1 }q. 55. This case-
is interesting in an antiquarian point of view.
The Manchester Free Grammar School was
founded in the reign of Henry VIIL, by Hugh
Oldham, Bishop of Exeter, and endowed with
property then stated to be of the yearly value
of £40, including the corn-mills of the town.
The stipend of the * high master” was fixed
at £10 a year, and £5 a year for the usher.
In 1833, the net annual income of the charity,
which was principally derived from the mono-
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poly. of grinding mall for Manchester at the
school mills, had increased from £40 to £400C.
Soon after this date the Court of Chancery, in
order to make use of the surplus funds, direct-
ed an extended system of strictly gratuitous
education; but, at the present time, in conse-
quence of most of the Manchester brewers
having removed out of the city limits, in order
to escape the offensive tax for grinding malt,
the profits of the school mills had dwindled
down to £372, and it became necessary to see
how the revenue of the charity could be sup-
plemented. This was effected by admitting
paying scholars, the privilege of entering on
the foundation being reserved to lads of supe-
rior ability, in order to prevent any invidious
distinction between the rich and the poor.
Policy — Deposit — Bankruptcy.—Bankers
with whom policies of insurance were depos-
ited by the assured as security, gave no notice
in writing to the offices, though the secretaries
‘were casually made aware of the fact of
the deposit. The assured became bankrupt
and died. On bill by the assignees, Held,
that the policies remained in the bankrupt's
order and disposition, and that his assignees
were entitled to the proceeds, less the premiums
paid by the bankers. Edwardsv. Martin, Eq.
121. This action was instituted by the assig-
nees of one Glenn, a bankrupt, against certain
bankers with whom Glenn had deposited two
policies of insurance, one in the Victoria
Life, and the other in the. Britannia Life
Assurance Company, to secure a debt due from
him. The deposit was not accompanied by
any deed or memorandum. The secretaries
of the companies deposed that it was the prac-
tice in the offices of their companies to enter
the particulars of all notices of assignments
forthwith, after the receipt of them, in bocks
kept specially for that purpose; that verbal
notice would not be recognized, at all events,
unless the particulars were specially entered
at the time. The secretary of the Brifannia
recollected that Glenn had made a casual
staterent, in the course of general conversa-
tion, that the policy was held by his bankers,
but no memorandum was made. Vice-Chan-
cellor Stuart said: *The only question is as
regards notice to the insurance companies, and
I think the evidence shows that no sufficient

notice was given. It is, therefore, plain, upon
the authorities, that the right of the assignees
to the proceeds of the policies has not been
displaced.” ’

Bankrupicy —Composition —Secret bar-
gain.—On a bill by a bankrupt, who had com-
pounded with his creditors for eight shillings
in the pound, and where bankruptcy had been
annulled, the Court set aside, with costs, a
secret bargain, whereby the bankrupt agreed
to pay one creditor in full, in consideration of
his becoming surety for payment of the.com-
position.

Vice-Chancellor Stuart observed: ¢ Upon
the principle laid down by Lord Eldon, in the
case of Jackman v. Mitchell, it is impossible
that this transaction can stand. In this case,
one creditor, without the knowledge of the
body of the other creditors, gets more than
double the amount received by them. Itis
not, however, the amount that vitiates the
transaction. It cannot be said that a private
bargain, by which one creditor secretly obtains
an advantage for himself, is a bargain for the
benefit of the other creditors, because the
secrecy puts them to this disadvantage,
that but for the secrecy they might be willing
to forego the guarantee in consideration of
receiving a higher rate of dividend. It is
plain that the concealment prevented tlLem
from exercising this option.” Wood v. Bar-
ker, Eq. 139. (Vide Sinclair and Henderson,
1 L.C. Law Journal, p. 54.)

Sewage— Nuisance.—Injunction granted to

"restrain commissioners for draining & town,

from causing the sewage to be discharged into
a stream passing through the plaintiff’s land,
and feeding a lake therein situated, when the
sewage injuriously affected the water of the
stream and lake, and had done so for seme
years, and the pollution of the water percep-
tibly increased as new houses contributed their
sewage to the stream. Semble, in such a case
no prescriptive right could be claimed by the
commissioners to discharge the sewage through
the stream.—Sir J. Romilly, M. R., said: “I
think the evidence in this case establishes that
the sewage water from the town of Tunbridge
Wells, which flows into the brook which
passes through the plaintiff’s land, injuriously
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atfects the water in that brook, and also the
water of the lake in the patk of the plaintiff.
T think, upon the evidence, that it has done so
for a considerable time ; that it has increased
of late; and that it is perceptibly increasing
from time to time, according as fresh houses
contribute their sewage to the brook. Thisis
a matter of very great importance; and it has
been suggested to me in argument, as & matter
that ought to be regarded, that private inter-
ests must give way to public interests, that
the Court ought to regard what the advantage
to the public is, and that some little sacrifice
ought to be made by private individuals. T
do not assent to that view of the law on the
subject. My firm conviction is, that in this,
asin all the great dispensations and opera-
tions of nature, the interests of individuals are
not only compatible with, but identical with
the interests of the public; and although in
this case I have only to consider an injury to
a private individual, yet I believe that the
injury to the public may be extremely great
by polluting a stream which flows for a con-
siderable distance, the water of which cattle
are in the habit of drinking, the exhalations
from which persons who reside on the banks
must necessarily inhale, and this at a time
when the attention of the public and the
Court is necessarily called to the fact that the
most scientific men who have examined the
subject are unable to say whether great
diseases among cattle, and contagious diseases
affecting human beings, such as cholera or
typhus and the like, may not in a great
measure be communicated or aggravated by
the absorption of particles of feculent matter
into the system, which are either inappreci-
able or scarcely appreciable by the most
minute chemical analysis. It is impossible
in that state of things to say what amount of
injury may be done by polluting, even par-
tially, a stream which flows a considerable
distance.,”” Goldemid ». Tunbridge Wells
Improvement Commissioners, Eq. 161.
Release—Covenant.—A voluntary declara-
tion by a creditor, that he intends to release
his debtor from a debt, though not amounting
to a release at law, may, nevertheless, be held
in equity to be a representation which the
creditor is bound to make good. Where, there-

fore, & mortgagee, on hearing that his son-in-
law, the mortgagor, was about to sell the
mortgaged property, (a houee occupied by the
mortgagor,) in order to pay off the debt, wrote
that he might continue to live there without
paying any rent, it was held that the mort-
gagor wag entitled to redeem, on paying the
principal, together with interest from the last
day on which interest fell due, previously to
the death of the mortgagor. Yeomans o,
Williams, Eq. 184.

User— Dedication.—A dedication from user
can only be presumed in favour of the public
generally, and not in favour of the inhalitants
of a particular parish. Vestry of Bermondsey
v. Brown, Eq. 204.

Company— Contract to take Shares.—The
Leeds Banking Company having decided upon
issuing their reserved shares, addressed a cir-
cular to the shareholders, offering them one
new share for every five shares held by them,
to be paid for on a day named, and requesting
to know whether, in the event of any shares
remaining, they would wish to have any addi-
tional shares. Addinell was offered four shares
in respect of the twenty held by him, and in
answer to the circular he agreed to take his
proportion of allotment, and asked for addi-
tional shares if he could have them. The
reply stated that the directors had allotted him
four extra shares in addition to the four shares
already acéepted by him. In this reply there
was a further clause not contained in the first
circular, that if the amount were not paid by
the day named, the shares would be forfeited.
Nothing further was done, and no payment
was made in respect of any of the shares:—
Held, that a contract was constituted in regard
to the first four shares by the offer and the
acceptance ; but the contract was not complete
as to the four extra shares, by reason of the
clause of forfeiture, which was a new term
added to the contract and not accepted by pay-
ment within the time specified. Addinell’s
case, Eq. 225.

Nominal Consideration.—A nominal con-
sideration being expressed in a deed, does not
prevent the admission of evidence aliunde of
the real consideration, provided such real con-
sideration be not inconsistent with the deed.
Leifchild’s case, Eq. 231.
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Marriage in England—Divorce in Scotland.
—A testator in England gave and devised real
and personal estate, situate in England, to his
great-niece for life, with remainder, as to the
personalty, to her children, and as to the real-
ty, to her first and other sons lawfully begot-
ten, with remainders over. The great-niece,
in 1830, married in England, but never lived
with her husband, and & decree of divorce a
vinculo, on the ground of the husband’s adul-
tery, was pronounced by the Court of Session
in Scotland, the husband having been induced,
with the wife’s connivance, to go to Scotland,
to bring himself within the jurisdiction of the
Scotch Courts. The great-niece, in 1846,
married in Scotland an Englishman domiciled
there, and had by him two daughters and a
son, all born in Scotland, during her first
husband’s lifetime. Upon petition by these
three children claiming as children, the son
claiming also as eldest son lawfully begotten,
two funds representing portions of the
testator's real and personal estate, which

had been paid into Court:—Held, that the’

English marriage being indissoluble, the
decree of divorce pronounced by the Court of
Session must be treated as a nullity; that the
second marriage in Scotland was invalid, and
therefore that the children, whatever might
be their status in Scotland, must in England
be treated as illegitimate; and could not, upon
the construction of an English will by an
English court, be held to come within the
term ¢ children’” or ¢ eldest son lawfully be
gotten,” as used in such will, and were not
entitled to the funds in Court.

The circumstances under which the ques-
tions arose were of & somewhat remarkable
character. In 1828, Elizabeth Hickson, (the
grand-niece referred to above,) being then a
girl of about sixteen, was induced by fraud,
without the knowledge of her family, to con-
sent to a marriage with a farmer named Buzx.
ton. The marriage was solemnized at Man-
chester on the 10th of June in that year; but
on the same day her friends interfered and got
possession of her, and separated her from her
husband,and they never lived together for a gin-
gle day. Buzton was indicted for his conduct
in bringing about the marriage, and convicted
and sentenced to three years' imprisonment.

Steps were taken to procure an Act of Parlia-
ment to dissolve the marriage, but without
success. After many atiempts to recover pos-
gession of his wife, Buzton, in 1838, was in-
duced, in consideration of an annuity during
the joint lives of himself and his wife, to con-
gent to & deed of separation, which was accord-
ingly executed in December, 1838. No ques-
tion was raised as to the validity of this mar-
riage with Buxton. In 1844, one Shaw, who
was then a student of Gray's Inn preparing
for the bar, fell in love with Elizabeth Hick-
son, or Mrs. Buaxton. His addresses were
favourably received, but the existing marriage
with Buzfon was & bar to their wishes. In
order to remove that impediment the parties
devised the scheme of procuring & dissolution
of the marriage with Buaxton, by a sentence of
the Court of Session in Scotland, on the ground
of adultery committed by Buzton; and in order
to give that Court jurisdiction, Buxton was
prevailed upon by pecuniary inducements to
go and remain in Scotland for forty days, and
thereupon Mrs. Buzfon raised an action
against him in the Court of Session, for & di-
vorce on the ground of adultery, which there
was no doubt he had committed. The suit
was carried on with all due solemnity, and it
ended in a sentence of divorce @ vinculo being
pronounced by the Court on the 20th of
March, 1846. On the 17th of June, 1846, &
marriage was solemnized at Edinburgh be-
tween John Shaw and Elizabeth Buxton, who
thenceforth resided in Scotland as man and
wife. Vice-Chancellor Kindersley remarked,
that the English marriage was indissoluble,
(the Divorce Court not being in existence at the
time of these transactions,) and if the validity
of the marriage with Shaw were to be recog-
nized by English Courts, the consequence
would necessarily follow, that an English
Court of justice must hold that Elizabeth
Hickson bad two husbands simultaneously,
Buzton and Shaw. Wilson’s Trusts, Eq. 247+

Trade Mark— Measure of Damage— Onus
probandi.—On an inquiry whether any and
what damage has accrued to the plaintiffs
from an unlawful use by the defendant of their
trade mark, the onus lies on the plaintiffs of
proving some special damage by loss of cus-
tom or otherwise; and it will not be intended,
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in the absence of evidence that the amount
of goods sold by the defendant under the frau-
dulent trade mark would have been sold by
the plaintiffe, but for the defendant’s unlawful
use of the plaintiffs’ mark. Vice-Chancellor
Wood observed:  There were, OF there may
have been, persons licensed by the plaintiffs
to use their trade-mark and to gell goods man-
ufactured by their process ; or there may have
Leen, and doubtless were, persons who had
purchased from the plaintiffs, with a view of
selling again; how can the court assume that
the supposed purchasers would have passed
by all these persons, and have purchased
direct from the plaintiffs? Yet this is what
the Court is called on to infer from the mere
fact that certain goods were sold by the defen-
dant, and that some of those goods were mark-
ed with imitations of the plaintiffy’ marks,
Principle would seem to determine that no
such assumption can be made, and that it lies
on the plaintiffs to prove some distinct damage
from the use of their trade-mark, by showing
loss of custom or something of that kind,
which has. not been donme in this cage.”
Leather Cloth Co. v, Hirschfield, Eq. 299.

Company— Forfeiture of Shares.—A share-
holder in & company received a notice that on
non-payment by him of arrears of calls on &
certain day, his shards “ would be forfeited
without further notice.” He also knew that
the question of winding up the company was
under consideration. Two days before the day
appointed for the payment of the arrears, he
went to the company’s office, paid the arrears
on a few of his shares, and took a receipt,
saying that on the rest he should submit to a
forfeiture. The directors, at a board meeting,
five days afterwards, examined the list of de-
faulters, and declared the shares of some of
them, whom they considered as not solvent,
to be forfeited; but they did not declare the
shares of this particular shareholder t) be for-
feited ; and they continued to treat him as the
holder of the whole number of shares, The
articles of association of the company provid-
ed, that #in the event of non-payment at the
time and place appointed by the notice, any
share might thereupon be forfeited without
any further act to be done by the company :"’—

Held, that the shares upon which the

arrears were not paid up, were not absolutely
forfeited by the non-payment, and that the
company’s right of option remained ; and, as-
the company had declared their intention of
retaining the shareholder on the list, that he:
must, upon winding up, be held to be & contri-
butory in respect of the full number of shares.
Bigg’s Case, Eq. 309.

Attestation of Deed.—A deed attested by
one witness, though executed and acknow- .
ledged for the purpose of enrolment, in the
presence of two persons who are parties to
and execute the deed, but do not sign the

 attestation clause, is not a deed sealed and

delivered in the presence of two or more cre-
dible witnesses,. Wickham v, Marquis of
Bath, Eq. 17.

QUEEN’S BENCH.

Principal and agent—Liability of Principad’
Jor act of agent.—A., employed B. to manage-
his business, and to Ccarry it on in the name:
of “B. & Co.”; the drawing and accepting -
bills of exchange was incidental to the carry--
ing on of such a business, but it was stipula--
ted between them that B. should not draw or
accept bills. B. having accepted a bill in the-
name of “ B. & Co.” :—Held, that A. was lia--
ble on the bill in the hands of an indorsee, .
'who took it without any knowledge of A. and;
B., or the business.

In this case Jones, the principal, had striet:
ly forbidden Bushell, his agent, to accept
bills, and finally dismisged him for having
done 80 on several different occasions. Seve-
ral of the bills had been paid at maturity, be-
ing made payable at the bank where Jones
had an account, but payment of one, for £184,
was refused, and thig gave rige to the action.
Cockburn, C. J., remarked : ¢ The defendant
carried on business both at Luton and in Lon-
don. In London the business was carried on
in the name of Bushell & Co., Jones at the
same time employing Bushell as his manager;
Bushell was therefore the agent of the defend-
ant Jones, and Jones was the principal, but
he held out Bushell as the principal and owner
of the business. That being 50, the case falls
within the well-established principle, that if a
person employs another as an agent in a char-
acter which involves a particular authority,
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he cannot by a secret reservation divest him
of that authority. It is clear, therefore, that
Bushell must be taken to have had authority
to do whatever was necessary as incidental to
«carrying on the business; and to draw and
accept bills of exchange is incidental to it,
.and Bushell cannot be divested of the appar-
.ent authority, as against third persons, by a
.secret reservation. I think Jones was pro-
perlyheld to be liableon the bill.”  Edmunds
v. Bushell, @ B. 97.

Railway— Lands injuriously affected.—The
owner of a house, none of whose lands have
¥deen taken for the purposes of the railway,
cennot recover oompensation in respect of
ijury to the house depreciating its value,
.eaused by vibration, smoke, and noise, in
running locomotives with trains in the ordi-
nary manner, after the construction of the
railway. Brand v. Hammersmith and City
Railway Co., Q. B. 130.

COMMON PLEAS.

ruisance— Negligence—Occupier —The
plaintiff, in passing along a highway at night,
fell into a ¢ hoist hole,” which was within
fourteen inches of the public way and unfen-
ced. The hole formed part of an unfinished
warehouse, one floor of which the defendants
were permitted to occupy whilst a lease was
in course of preparation, and theaperture was
used by the defendants in raising goods from
the basement to an upper floor :—Held, that
the defendants had a sufficient occupation of
the premises to cast upon them the duty of
protecting the hoist-hole; and that the hole
was near enough to the highway to constitute
a nuisance. Hadley v. Taylor, C: P. 53.
Bill of Lading—Power to Shipowner to
land Goods.—By proviso in a bill of lading,
simultaneously with the ship being ready to
unload the whole or any part of the goods,
(forty pipes of lemon juice,) the consignee was
bound to beready to receive the same from the
ship's side; and in default, the master or
agent of the ship was authorized to enter the
.goods at the Custom House, and land, ware-
house, or place them in lighters at the risk
and expense of the consignee. After part of
the goods had been landed by the shipowner,

but not before, the consignee was ready and
offered to receive the remainder, but the ship-
owner refused to deliver them to him, and
landed them himself:—Held, that the con-
tract was divisible; and that unless the ship-
owner had been prejudiced in the delivery of
the remainder, by the default of the consignec
in not being ready to receive the whole, he
was bound to deliver them. Wilson v. Lon-
don, Italian, and Adriatic Sieam Navigation
Co., C. P. 61.

Partnership— Agency— Perception of pro-
fits.—S., being about to commence business
as an underwriter at Lloyd’s, through the
agency of one Fenn, in consideration of the
defendant (the father of 8.) engaging with
Fenn to hold a sum of £5000 available for
his son, for the purpose of carrying out the
arrangement, gave the defendant the following
memorandum :—¢ In consideration of your
guaranteeing me to the extent of £5000 in my
business of underwriter, until by such busi-
ness I shall make or acquire from the profits
thereof £5000 after providing for all known
losses, I hereby promise and agree to pay to
you, during your life, in case I shall o long
live, an annuity of £500, being equal to 10
per cent. per annum on £5000; and further,
that, if at the end of three years from the date
hereof, it shall appear that one-fourth of the
net average annual profits during that period
made by me in the said business shall amount
to more than £500, the said annuity shall
thenceforth be increased to a yearly sum
equal to one-fourth of such net average annual
profits made by me in the said business dur-
ing the said three years;” and the memoran-
dum concluded with these words :—¢¢ more-
over, in no case are you to be considered as
& partner with me in the said business of an
underwriter ;"' —

Held, by the Exchequer Chamber, in
accordance with the judgment of the Court
of Common Pleas, that the above memoran-
dum did not constitute the defendant a part-
ner with his son.

By a settlement afterwards made on his
marriage, 8. assigned to the defendant and
one D., as trustees, * all and singular the
sums of money, earnings, profis, and emolu-
ments which are now in the hands of Fenn,
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and all such as shall hereafter come into the
hands of Fenn, on account or in respect of
the eaid underwriting business.” The deed
also contained a power of attorney, authoriz-
ing the defendant and his co-trustee to receive
the whole proceeds of the business; and the
first trust was, to pay the defendant £500 a-
year, with an additional sum when the profits
of the business should have realized a given
sum, and a covenant, that, when the accu-
mulated profits should have reached £8500,
and continued at that amount without reduc-
tion for two years, the trustees should re-
assign to S. “ the said moneys and profits
arising from the aforesaid underwriting busi-
ness,”

In an action upon a policy signed by Fenn
in the name of 8., a special case was stated,
in which were set out the above-mentioned
memorandum and marriage settlement, and
by which it was agreed that the Court should
draw any reasonable inferences of fact:—
Held, by the majority of the Exchequer Cham-
ber,—reversing the judgment of the Court
below,~—that the marriage settlement did not,
cither alone or in conjunction with the me-
morandum, render the defendant liable as a
partner with S. in his underwriting business.
Held, by Pigott, B., and Shee, J., that the
effect of the settlement was, to give the defend-
ant such a substantial interest in the business
a3 to render him liable as an insurer on the
policy. Bullen v. Sharp, C. P. 86. [In
the opinions of the judges who sat in this
case will be found a very full and interesting
discussgion of the question—~what will make a
person liable as a partner? The dissenting
judges stated their views with great energy
and distinctness, and Mr. Justice Blackburn
and Barons Channell and Bramwell with
equal force and emphasis on behalf of the
majority of the Court. Baron Channell ob-
served: “I think that henceforth we may take
it that the true test, where & person is sought
to be made liable on the ground of his being
& partner, is to see whether he has conatituted
the other alleged partner kis agent in respect
of the partnership business; and that, taking
a part of the profits, though cogent evidence
of this, is not conclusive, Mere participation
in the profits is not sufficient to make a man

bound by alleged partnership contracts, if the
facts show that he had not constituted the
other his agent.” Baron Bramwell was still
more emphatic. In the course of his remarks
he observed: ¢ They say that the defendant
is & partner with his son ; and that, ifnot part-
ners inter se, they are so as regards third par-
ties. A most remarkable expression! Part-
nership means a certain relation between two
parties. How, then, can it be correct to say
that A. and B. are not in partnership as be-
tween themselves, they have not held them-
selves out as being &0, and yet a third persom:

has a right to say they are so as relates to-

him? But that must mean infer se 5 ftor,.
partnership is a relation inter se,; and the
word cannot be used except to signify that
relation. * * * How many men in a thou-
sand, not lawyers, could be got to understand,
that, of the two servants of a firm, the one

who received a tenth of the profits was liable-

for its debts, and the other who reeeived a sum
equal to a tenth was not? This Mr. Justice

Story calls ‘satisfactory.’ (Story on Partner-

ship, § 32.) Satisfactory in what sense?
In a practical business sense? No; but in
the sense of an acute and subtle lawyer,
who is pleased with refined distinctions, inter-
esting as intellectual exercises, though unin-
telligible to ordinary men, and mischievous
when applied to the ordinary affairs of life.
Lord Eldon did not think it satisfactory.
Such a law is a law of surprise and injustice,.
and against good policy. It fixes a liability
on & man contrary to his intent and expecta-
tion, and without reason, and gives a benefit.
to another which he did not bargain for and
ought not to have, and prevents that free use
of capital and enterprise which is so import-
ant.’’]
PROBATE AND DIVORCE.

Judicial Separation—Adultery.—A charge
of adultery, in a suit by a wife for judicial
separation, rested upon the evidence of one
witness, who was & woman of loose character.
The Court, without deciding affirmatively
whether or not the adultery charged had been
committed, declined to pronounce a decree
upon her uncorroborated testimony, and dis-
missed the petition.  Ginger v. Ginger, P. &
D. 37.




