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Long Sault Rapids, St. Lawrence
River

HE question whether private corporations and individuals shall,
or shall not, be permitted to construct works for the development
of power in the St. Lawrence river, is one of vast importance to

the people of Canada. The present is deemed an opportune time
to review the facts. The great possibilities of injury to the interests
of Canada; the enormous potential values of the franchises; the
possibility that, within the lifetime of many men now living, electrical
heating will, in Canada, supersede in part the burning of anthracite coal;
the certainty that, within a few years, it will be possible to economically
transmit electrical energy to much greater distances than at present,
thus bringing southern Ontario and western Quebee, and the cities of
New York, Jersey City, Newark, Boston, New Haven, etc., within
economic radius of the rapids of the St. Lawrence: these, and many
other considerations demonstrate that to conserve her great interests,
Canada should adopt a well-considered and cautious policy

In this connection the activities of the Long Sault Development
Company which, during the last few years, has been seeking to acquire
a franchise for the development of the Long Sault rapids in the St.
Lawrence, are of interest.

In order to understand the true import of the Bills on behalf of the
Long Sault Development Company presented to the United States
Congress and to the Parliament of Canada it is necessary to make a
brief study of the various other interests which are combined and
associated with that Company. In the following report the principal
facts essential to such a study are set forth.

Avutior’s Note.—In preparing this report it was concluded best to assist the
reader to gain a general yet precise understanding of the subject in hand by setting
itforth in brief outline, and to include full copies of the various documents asAppen-
dices. To these, reference may be made by any one desiring a more comprehensive
knowledge of the many and diverse factors involved in the Long Sault power project.
The time available for the preparation of this report was limited, and in consequence
of this fact, certain memoranda herein given, as for example the effects which the
damming of the St. Lawrence river, at the Long Sault rapids, will have upon navi-
gation, must be considered more as suggestive, and as by no means a full considera-
tion of such phases of the subject.—A. V. W.

1




2 COMMISSION OF CONSERVATION

Long Savur DeveLopMENT COMPANY

The Long Sault Development Company owes its origin to an Act*
of the Legislature of the State of New York, Chapter 355, Laws of 1907,
which became law on May 23rd, 1907. This Act is intituled:

“ An Act to incorporate the Long Sault Development Company,
and to authorize said Company to construct and maintain dams,
canals, power houses and locks at or near Long Sault island, for
the purpose of improving the navigation of the St. Lawrence river
and developing power from the waters thereof, and to construct and
maintain & bridge, and carry on the manufacture of commodities. ”

The Company, as stated in the Act, is incorporated:

“For the purpose of erecting, constructing, maintaining,
operating and using, in connection with the St. Lawrence river,
a dam or dams, a canal or canals, a reservoir or reservoirs, and a
power house or power houses and works appurtenant thereto,
at or near Long Sault island, in the county of Saint Lawrence, and
of erecting and constructing a lock or locks, and works appurtenant
thereto, at or near the same place, and for the development of electric
power and energy, and the permanent improvement of navigation
on the Saint Lawrence river, at and above and below said place;
and also of constructing and maintaining a bridge upon or in con-
nection with said works, and of carrying on the manufacture of
commodities with the said power.”

Section 3 of the Act provides that:

“Said corporation shall have the right to erect, construct,
maintain, operate and use all such dam or dams, canal or canals,
reservoir or reservoirs, gates, sluices, trunks, pipes, bulkheads,
piers, flumes, abutments and other works appurtenant thereto,
as may be proper or useful for the purpose of the development of
water-power, and of electrical power and energy therefrom, at such
point or points upon or adjacent to the south shore of the St.
Lawrence river, near Long Sault island or Barnhart island, and
upon the said islands, or either of them, and between said islands,
and between said islands or either of them and the shores of the said
river and Sheek island (but not across the international boundary
line unless consented to by the Dominion of Canada,) as may be se-
lected by said corporation, and also in and upon so much of the said
river and the bed thereof as lies to the south of the international
boundary line, at or near Long Sault island or Barnhart island,
either independently or in connection with like works now erected,
in so much of said river and the bed thereof as lies to the north or
Canadian side of said international boundary line, and upon and ad-
jacent to the northerly shore of said river; and to erect, construct,

* See Appendix I, page 39.
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maintain, operate and use a power house or power houses, and con-
ductors, cables, wires, insulators and other appliances in connection
with the said works for the development of electrical power and
energy; and also to take and use the waters of said river at and
above the points of location of said works heretofore authorized,
and to construct and maintain upon, over and in connection with
said dam or dams and other works, a bridge or bridges across or
partly aeross the Saint Lawrence river, with the approaches
thereto, for the use of foot passengers, animals and vehicles, and to
charge reasonable rates of toll for passages thereon; the said
rights being granted upon the express condition that said corpora-
tion shall make just compensation to all persons injured by the
exercise of the rights and privileges heretofore granted, and that
said corporation shall also erect and construct a lock or locks as
may be required by the United States of America, and shall provide
electrical power and energy for the maintenance, operating and use
of said lock or locks, free of charge, and shall in all other respects
perform, fulfil and abide by all and singular the conditions and pro-
visions of this Act, and also of any Act of the Congress of the United
States relating thereto, and also upon condition that the rights
thereby granted shall never be so used as to impair or obstruct the
navigation of the St. Lawrence river, but, on the contrary, that
such navigation shall be preserved in as good condition as, if not
better than, the same is at present, regard being always had to the
amount of the natural flow of water in said river as affecting its
navigability from time to time.”

And again, under Section 4, the Act provides that:

“After the Congress of the United States shall authorize the
construction of dams, locks and canals hereby authorized and after
the payment by said corporation into the treasury of the state of the
fixed sum of ten thousand dollars the commissioners of the land
office shall, upon application of said corporation, grant unto it the
title and interest of the people of the state in and to lands under
the waters of the St. Lawrence river to be covered or occupied by
said works and locks and power houses, provided, however, that
any of the lands of the state which may be so conveyed to said
corporation shall be forfeited and title thereto shall revert to the
state unless the same are actually used by said corporation and
covered by its dams, canals, reservoirs, gates, sluices, trunks,
pipes, bulkheads, piers, flumes, abutments or other works apper-
taining thereto, or are necessary to the enjoyment for said purposes
of any lands so used or covered, within fifteen years from the con-
veyance thereof by the commissioners of the land office to said
corporation under authority of this Act, and in consideration of
the conveyance so made under the authority of this Act, as well
as for the rights and privileges hereby granted, the said corporation
in addition to the payment aforesaid shall pay into the treasury
of the state for the year nineteen hundred and ten, the fixed sum of
fifteen thousand dollars, and for the year nineteen and eleven the
fixed sum of twenty thousand dollars. For each year after nineteen
hundred and eleven the said corporation shall pay at the following
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rates upon the average amount of electrical horse-power generated
during such year under the authority of this Act, that 1s to say:
upon all amounts up to twenty-five thousand horse—power at the
rate of seventy-five cents per horse-power.”

The above-mentioned provisions of the Act are the most important
so far as the present discussion is concerned.

Features of Com- Unlike its allied Company, in Canada,—the St.
pany’s Charter Lawrence Power Company—the charter of the Long
Sault Development Company does not confer upon it powers of
eminent domain. As yet, the latter has not commenced any con-
struction works in the St. Lawrence river. It is endeavouring,
however, to keep its charter alive and, in conformity with conditions
in its Act, deposited with the Comptroller of the state of New York,
on January 24th, 1911, the sum of $15,000, and again on January 20th,
1912, the sum of $20,000. On January 27th, 1913, the Company
tendered the sum of $25,000 on account of the year 1912, but, upon
the advice of the Attorney General, this was refused. The Company
then applied for a mandamus to compel acceptance of the January
tender, thus endeavouring to secure a judicial determination of the
constitutionality of the grant. As the application in the first instance
was denied, the Company appealed, but the intermediate court of
appeal has not yet (July 15th, 1913), rendered its decision.

Upon receiving its charter from the state of New York, the Com-
pany prepared to exercise its rights thereunder and has already ex-
pended about one and three-quarter million dollars in the purchase
of properties and in preparations for developing water-power in the
St. Lawrence river. It is not known, however, what proportion, if
any, of this large sum has been expended in connection with develop-
ment works of companies with which the Company is affiliated.

UNCONSTITUTIONALITY OF THE LoNG SAauLT DEVELOPMENT COMPANY'S
New York StaTe CHARTER

The grant made to the Long Sault Development Company by
Chapter 355, Laws of the State of New York, 1907, of privileges for the
use of waters and of the title to the bed of the St. Lawrence river under
the Long Sault rapids, has been declared unconstitutional by the state
of New York.

Decker’s In May, 1911, George P. Decker, Chief Attorney and
Opinion* Countel for the Forest, Fish, and Game Commission of

* See Decker, George P., Opinion, in Re Constitutionalily of the Grant to the
Long Sault Devel y of Privileges, by Chapter 355, Laws of 1907, for the
UnafWaleuandofTukwlMBedojUwSl Lawmkzurunderthclnﬁg&uu
Albany, N.Y., May, 1911 18pp. 8°.
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the state of New York ably challenged the constitutionality of the
grant on two grounds:

First, that it involves the alienation of lands within the New
York State Forest Preserve, and second, that contrary to the State
Constitution, it purports to grant an exclusive franchise.

Carmody’s Pursuant to a resolution by Senator Burd,* Thomas
Opinion Carmody, Attorney General of the state of New York on
December 30, 1912, rendered his Opinion relative to the constitu-
tionality of the charter of the Long Sault Development Company.t
He declared it to be unconstitutional on the following grounds:

First, It contravenes section 18 of article III of the State
Constitution, which provides that the Legislature shall not pass
a private or local bill granting to any private corporation, associa-
tion or individual any exclusive privilege, as contemplated by
section 18 of article I1I of the Constitution.

Second, Tt violates section 7 of article VII of the State Con-
stitution, which provides that the lands of the State now owned or
hereafter acquired, constituting the Forest Preserve, as now fixed
by law, shall be forever kept as wild forest lands, and shall not be
lease!!, sold or exchanged, or taken by any corporation, public or
private. The bed of the St. Lawrence river, which, by the act in
question, is directed to be conveyed to the Long Sault Develop-
ment Company, is owned by the State and was so owned at the
time the provision of the Constitution was adopted, and was
included within the Forest Preserve, as defined by section 100 of
chapter 332 of the Laws of 1893, describing the lands included
within the State Forest Preserve.

Third, The act in question is a private bill and embraces more
than one subject, and is, therefore, in violation of article 111, section
16 of the State Constitution, which provides that no private or
local bill which may be passed by the legislature shall embrace
more than one subject, and that shall be expressed in its title

Fourth, The act is invalid as being in excess of the powers of
the Legislature, in that it provides for the alienation by the State
to the Long Sault Development Company of title to the lands in
the bed of the St. Lawrence river. The title of the State in these
lands is a sovereign right, rather than a proprietary title. It is
inconsistent with that right, which must be exercised for the
* For the Resolution of Senator Burd, see Legislative Record of the state of

New York, 1912, p. 265. See also page 45 of this report.
t For the Opinion of Mr, Carmody, see Appendix 11, page 50.
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benefit of the whole people, that the title to the bed of a navigable
stream should be granted in fee to a private corporation.

Governor Sulzer in referring to Mr. Carmody’s report said:

“The Attorney-General, the State Conservation Commission and
myself are convineced that the Act is void and unconstitutional and that
the appropriate action to be taken by legislation at this time is to repeal
the said Act.

“Not only is said act violative of the provision of our State Con-
stitution, but its provisions are in other respects improvident, unwise
and indefensible, both from an industrial and economic point of view.”

Sault On May S8th, 1913, a Bill* to repeal the Act of
m'm Incorporation of the Long Sault Development Company
was signed by Governor Sulzer. It also appropriated $36,320 for
the purpose of refunding to the Long Sault Development Company
the monies paid into the State treasury.

On the same date another Billf was signed. It empowers the
State Board of Claims to adjudicate upon any claims that may be
preferred by the Long Bault Development Company.

LoNG Sauur Act AND NAVIGATION

To the cursory reader it would appear that one of the principal
purposes of the Charter heid by the Long Sault Development Company
purports to be the improvement of navigation. The preamble of the
Act, for example, states that it is:

“For the purpose of improving the navigation of the St.

Lawrence river.”

And, again, for:

“the permanent improvement of navigation of the St. Lawrence
river at and above and below said place.”

The Charter, however, does not stipulate or impose upon the
Company any specific requirements for the improvement of navigation.
It only recites that:

“The navigation of the St. Lawrence river ......... shall be
preserved in as good condition as, if not beiter than, the same is at
present, regard being always had to the amount of the natural flow
of water in said river as affecting its navigability from time to

time. ”

‘ﬁl:wn of the state of New York, 1013, chap. 452. See Appendix III (a),
page 65.

ﬂ;wlof the state of New York, 1913, chap. 453, See Appendix III (b),
page 67.
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Federal As the Federal Government of the United States has
urisdiction  paramount jurisdiction over navigable waters, the Act of
aramount  ¢he New York State legislature, Chapter 355, Laws of
1907, requires that the Company shall obtain authority from the Con-
gress of the United States to construct the dams, locks and canals re-
ferred to in the Act, and, then, the Act further provides, that, after re-
ceiving proper authority from Congress, the Company may have, on
application therefor, a formal grant of title to the portion of the bed of
the river that is to be covered by the structures, and the Commissioners
of the Land Office are commanded to make such conveyance. Not only
the charter, but the privileges granted, are unlimited as to time.

The Long Sault Development Company, when it shall have com-
plied with the requirements of the Federal law, and upon the terms
prescribed by the statute, will—to use the statement made by the Com-
pany before the Committee on Rivers and Harbours:*

“become vested with (a) the title to that part of the bed of the St.
Lawrence river which it is necessary to use in the construction of
the works contemplated by the Act, and (b) the right to construct
and maintain such works and to enjoy to the exclusion of all others
the right to divert and use for purposes of operating its works, the
surplus waters of the St. Lawrence river; subject, however, to
such regulation either in respect of the character of the works or
the use of the water of the river as the Federal Government (and
to some extent, pointed out below, the State Government) may
from time to time impose in order to maintain unimpaired the
navigability of the river.”

Primary It will therefore be pnrc(‘i\'c{d, that the primary object
Object of the Bills that have been introduced, and those that
of B are at present before the Congress of the United States,
is to secure the Federal authority specified in the Act which the Long
Sault Development Company obtained from the state of New York.
Once this authority has been obtained, the Company may have, on ap-
plication therefor, a formal grant of title to the portion of the river-bed
that is to be covered by its structures, canals, etc. Such a grant, apart
from international considerations, would practically give the Company
domination of the situation.

LonGg Savur Bius Berore Last CoNGREss

In 1907, a Bill (H. R. 25707) to authorize the construction of dams,
canals, power stations and locks for the improvement of navigation
and development of water-power in St. Lawrence county, New York,

* See Appendix VI, page 89,
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was introduced in the United States Congress, but was subsequently
withdrawn.*

Mausy B H. R. 14531 t

On Dec. 14th, 1909, a Bill (H. R. 14531) was introduced in the
House of Representatives by Hon. G. R. Malby to provide

“For the construction of dams, locks, canals and other appur-
tenant structures in the St. Lawrence river at and near Long
Sault island, St. Lawrence county, New York.”

This Bill was subsequently withdrawn. It provided that the works
authorized should be

“completed within fifteen years from the date of passage of this
Act, or from the date of the consent of the proper authorities of the
United States of America and the Dominion of Canada to the
construction of said works, or of the approval of plans and specifica-
tions and location and accessory works thereof;”

and it, further, provided that:

“This Act shall not be construed as authorizing said Company,
its successors or assigns, to construct the said dams, canals, locks,
and other works until such consent and approval shall be obtained. ”
Obviously, if unacceptable plans were filed with the “proper au-

thorities of the United States of America and the Dominion of Canada”
the life of the charter might be rendered perpetual.

Youna Brun H. R. 32219%

On Jan. 28th, 1911, Mr. Young of Michigan introduced a Bill
(H. R. 32219) intituled:

“A Bill to provide for the improvement of navigation in the
St. Lawrence river and for the construction of dams, locks, canals,
and other appurtenant structures therein at and near Long Sault
Barnhart and Sheek islands.”

* See Appendix VII, page 104,
1 Bee Appendix 1V, page 68, respecting this Bill, Consult the Memorandum in
pposition to the Bill p ed before the Committee on Rivers and Harbours of

the United States House of Representatives, by C. E. Littlefield (see Appendix V),
also Memorandum in favour of the Bill presented by the Long Sault Develop-
ment Company, (a pamphlet of 20 pages). Also, consult Hearings on the
Subject of H. R. 32219, 61st Congress, 3rd Session and H. R. 14531, 61st Con-
gress, 2nd Session—relating to the importance of navigation of the St. Lawrence
river at and near Long Sault island, St. Lawrence county, N.Y., including the con-
struction of locks, dams, canals and other appurtenant structures; pp. 625 to 914,
with map, Washington, 1911,

1 See Appendix XVIII, page 156.
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LONG SAULT POWER PROJECT 9

This Bill in its essentials resembles Bill H. R. 14531 previously in-
troduced by Mr. Malby. There is, however, one noticeable omission
which is of importance to Canada. The requirement of the consent of
Canada is deleted, and the only provision which appears to contem-
plate action upon the part of the Dominion of Canada is that of section
2 which provides:

“That said Long Sault Development Company, its succes-
sors and assigns, shall be subject to the provisions of the treaty
between the United States and Great Britain relative to the bound-
ary waters between the United States and Canada, proclaimed
by the President of the United States on the 13th day of May,
1910.”

It will be observed that this provision does not provide that the
operation of the Act be contingent upon the declared consent or approval of
the Commission, but simply subjects the Act to “the provisions of
the treaty.”

Now, Article VIII of the International Boundary Waters Treaty
provides that:

i

“The majority of the Commissioners shall have power to
render a decision. In case the Commission is evenly divided upon
any question or matter presented to it for decision, separate reports
shall be made by the Commissioners on each side to their own
Government. The High Contracting Parties shall thereupon en-
deavour to agree upon an adjustment of the question or matter
of difference, and if an agreement is reached between them, it shall
be reduced to writing in the form of a protocol, and shall be com-
municated to the Commissioners, who shall take such further
proceedings as may be necessary to carry out such agreement.”

An Important If the application of the Long Sault Development Com-
Point pany were submitted to the International Joint Commis-
sion and if the Commissioners failed to agree and were “evenly divided,”
the matter would then pass to the direct consideration of the High
Contracting Parties. If the High Contracting Parties failed to agree,
then no decision could be reached, but the Long Sault Development
Company would, nevertheless, have submitted its Act to the Commission.
It is open to be argued, therefore, that, by thus subjecting its Act “to
the provisions of the treaty,” the Company would have complied with
the requirements of Section 2 and its status would not be adversely
affected by the failure either of the Commission or of the High Con-
tracting Parties, to reach an agreement. It would have complied with
its treaty obligations, and might contend that it could now proceed to
carry out other terms of its charter, the operation of which terms had
been held in abeyance pending the subjection of its Aet “to the provi-
sions of the treaty.”
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The objeets set forth in Bill, H. R. 25707; in the Malby Bill, H. R.
14531; and in the Young Bill, H. R. 32219 have, from time to time, been
the subject of consideration by the International Waterways Commis-
sion. A public hearing was held by the Canadian section at Montreal,
November 6, 1907. Public hearings were held by the full Commission
in Toronto, October 27, 1907, also on November 21, 1908; and at
Buffalo, February 26, 1909 and January 8, 1910. A public hearing
was held at Toronto on February 8 and 9, 1910.* At this hearing, the
Commission of Conservation strongly protested against the proposal to
grant the Company permission to dam the Long Sault.

Daum 1v Soutn Savnr CHANNEL

The statement of Congressman Malby before the sub-committee
on Commerce of the Senate in the Hearings respecting Senate Bill,
8. 10558f—(which is identical in text with Bill, H. R. 32219) is very
significant:

Tae CaairMaN: You concede that for the construction of
these works the consent of the Canadian Government is necessary ?

Mg, MALBY: Absolutely essential, sir. There will be no
work done in the United States of America unless Canada consents.
This is one job, Mr. Chairman, or it is nothing.

But at the close of the Hearing, in answer to another question
from Chairman Burton, of the sub-committee, Mr. Malby admitted that,
in his judgment, the bill did authorize the construction of part of
the work without the consent of Canada, as appears by the following:

Tue CrarrMan: If you can do that, is it contemplated,
without the consent of the Canadian Government, to put in that
dam at the South Sault?

Mr.Mausy: I think it is, if it can be regarded as a practicable
engineering proposition.

Thus it is seen that Mr. Malby conceded that the Company con-
templated putting a dam in the South Sault channel without the consent
of the Dominion Government, provided only that the proposed dam is
possible as a “practical engineering proposition.”

Mausy Brun, H. R. 229501
The facts, just recited, are especially pertinent because, on April

* See Appendices XXX, page 280; VII, page 104; IV, page 68; and XVIII,
page 156.

1 See Appendix XX, page 183,

1 See Appendix XXI, page 227,
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6th, 1912, a Bill* (H. R. 22950) was introduced in the House of Re-
presentives by Mr. Malby, intituled:

“A Bill to provide for the improvement of navigation in the

St. Lawrence river, and for the construection of dams, locks, canals,

and other appurtenant structures therein at and near Long Sault,
Barnhart, and Sheek islands.”

This Bill grants to the Long Sault Development Company the right
to construct a dam or dams in so much of the St. Lawrence river as
lies south of the international boundary line between the United States
and the Dominion of Canada, near Long Sault, Barnhart, or Sheek
islands. These dams may be constructed either independently or in
connection with like works now erected, or to be erected, in that portion
of the St. Lawrence river which lies north of the international boundary
line. Provision is also made for the erection of a bridge or bridges
and approaches thereto, and a lock or locks, a canal or canals, and other
structures appurtenant thereto, provided that such dam or dams, lock
or locks, canal or canals, and other structures appurtenant thereto,
shall be in accordance with the provisions of the Act, entitled, “ An Act
to amend an Act entitled ‘ An Act to regulate the construction of dams
across navigable waters,” approved June 23, 1910”;t and provided
further, that the bridge or bridges thereto shall be subject to and in
accordance with the provisions of an Act entitled, “ An Act to regulate
the construction of bridges over navigable waters,”} approved March
23, 1906.

The Bill provides for conformity to the terms of the International
Boundary Waters Treaty, and, also, for conformity to the regulations
of the Secretary of War and of the United States Chief of Engineers. It
also provides for the periods within which the works authorized must
be begun and completed.

The works proposed to be constructed in the South Sault channel
are to be commenced within one year and completed within six years
from the date of approval by the proper authorities of plans and works,

* This Bill (H. R. 22950, see Appendix XXI page, 227), in its essentials resembles
the bill H. R. 32219, introduced in the House of Representatives on Jan. 29, 1911, by
Mr. Young, of Michigan.

The Bill (H, R. 32219, 61st Congress, Third Session), was reported upon, House
Calendar No. 369, Report No. 2032, 61st Congress, Third Session, by the Committee
on Rivers and Harbours (see Appendix XVIII b). The same Bill was introduced
in the United States Senate as 8. 10558 by Mr. Oliver, on Jan. 30, 1911, and was
reported upon by the Committee on Commerce, Feb. 20, 1911, in Report No. 1203,
Calendar No. 1124, 61st Congress, Third Session (see Appendix XIXb, page
173). See also, Hearings before the Sub-committee of the Commyitiee on Commerce of
the Senate, dated Feb. 8, 1911.

t Bee Appendix XXII, page 230.

1 See Appendix XXIII, page 237,
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The balance of the work does not require to be completed until within
fifteen years from the date of approval by the proper authorities of
said plans and works.

Under the terms of the Bill it would be possible for the Long Sault
Development Company to build its dam and other works in the South
Sault channel, and the balance of the work could be delayed indefinitely,
because the works are only to be completed “within 15 years from
the date of approval by the proper authorities of said plans and works.”
There is no provision respecting the date at which plans must be sub-
mitted for approval, nor the time or times at which plans must be re-
turned embodying required modifications, etc., ete.

Section 4 of the Bill states:

“That if said Long Sault Development Company, or any other
Company or Companies acting with it in such development, shall
develop power by the construction of works a part of which shall
be located north of the International Boundary Line, at least one
half of the power generated shall be delivered in the United States:
Provipep that, when in the opinion of the Secretary of War and the
Chief of Engineers use cannot be found in the United States for the
full share thus assigned to this country the surplus may be tem-

rarily diverted to Canada, but shall be returned to the United
g:ntes when in the opinion of said officers it is needed.”

There is not now, and will not be in the near future, any demand in
Canada for a “surplus to be temporarily diverted to Canada.” This
clause was apparently inserted to form the basis of a claim for a permit
to divert the surplus to the United States—the obvious argument being
that, as the Bill provided for a diversion of the surplus to Canada if
not required in the United States, it would only be fair to allow the
unused portion of Canada’s half of the power to be exported to the
United States. Then, when Canadian citizens desired to purchase
energy thus diverted to the States, they would find that contracts for a
term of years had been entered into which the Company could not
abrogate.* It is also of interest to note that, while the Company in the
plans submitted at the Toronto hearing showed a proposed develop-
ment of 500,000 h.p. south of the boundary, they only proposed to
develop 100,000 h.p. on the Canadian side. It is hardly necessary to
point out that under such circumstances, they could sell their 500,000
h.p. where they pleased, and, as it would be generated in the United
States, the Canadian Government would have absolutely no control

* With regard to the exportation of electricity, see, The Ezportation of Electricity,
by Arthur V. White in The University Magazine, October, 1910, pp. 460-467, also,
respecting The Electricity and Fluid Ezportation Act consult Water-Powers of Canada,
Commission of Conservation, Canada, 1911, p. 66, et seq; also for Act, Regulations
and Form of License see ibid. p. 341, et seq.
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over it. A Bill of this character is one of great importance to Canada
because of its possible effects on Canadian interests.

PARENT AND ALLIED CORPORATIONS OF THE LONG SAuLT DEVELOPMENT
Company

In the opening paragraphs of this discussion it was stated that the
Long Sault Development Company is only one part of a strong financial
and commercial combination seeking to control power development
at, and in the vicinity of, the Long Sault rapids. It is in order now to
consider the elements constituting this combination. Back of the ac-
tivities to secure control of all the water-power development, power
transmission and other rights and privileges at, and in the vicinity of,
the Long Sault rapids is the Aluminum Company of America, commonly
known as the Aluminum Trust. Connected with the Aluminum Company
is the St. Lawrence Securities Company, a holding company through
which provision was made for an issue of $1,550,000 of stock to provide
funds:

“for the actual cost of improvements of the canal and other prop-

erty of the St. Lawrence River Power Co., or the development of
any water rights along the Little Sault owned or controlled.”

The St. Lawrence Securities Company holds securities in the fol-
lowing United States companies:

St. Lawrence County Electric and Water Company,

The St. Lawrence Water Company,

The Massena Electric Light and Power Company,

The 8St. Lawrence Transmission Company,

The 8t. Lawrence River Power Company, and

The Long Sault Development Company.

Upon the Canadian side of the river the Aluminum Company of
America and the St. Lawrence River Power Company, (of New York
state) either directly orindirectly, control the St. Lawrence Power Com-
pany and the St. Lawrence Power Transmission Company. The
Stormont Electric Light & Power Company—the distributing agent for
the St. Lawrence Power Co.—and the Cornwall Street Railway, Light
& Power Company, are both controlled by the Sun Life Assurance
Company of Montreal.

The probable inter-relationships of these various companies are
indicated by the accompanying diagram.

AvumMmiNUM COMPANY OF AMERICA

The Pittsburgh Reduction Company was incorporated in 1889 in
the state of Pennsylvania; but the name was changed to the Aluminum

i§
1
j




14 COMMISSION OF CONSERVATION

Company of America on January 1,1907. In August, 1906, by purchase
through the St. Lawrence Securities Company of the St. Lawrence County
Electric & Water Company (capital, $100,000), the St. Lawrence Water
Company (capital, $100,000), the Massena Electric Light and Power
Company (capital $50,000) and the St. Lawrence River Power Company,
the Aluminum Company acquired absolute control of extensive electric-
power facilities at Massena, N.Y.

Capital Stock.—The capital stock, authorized and issued, is $20,000,-
000, consisting of $19,400,000 common and $600,000 six per cent. cumu-
lative preferred; par, $100.

Officers.—Arthur V. Davis, Pres.; C. M. Hall, 1st V. P,; A K.
Lawrie, 2nd V. P.; G. R. Gibbons, Sec. and Asst. Treas.; R. E. Withers,
Treas. and Asst. Seec., Pittsburgh, Pa.

Directors.—G. H. Clapp, A. V. Davis, D. L. Gillespie, C. M. Hall,
A. K. Lawrie, A. W. Mellon, R. B. Mellon.

General Office, Park Building, Pittsburgh, Pa.
New York Office, 99 John St.

Sr. LAWRENCE SecUrITIES COMPANY

The St. Lawrence Securities Company was incorporated March
14, 1906, in New York state, as a holding company, to acquire the
stocks of the St. Lawrence County Electric and Water Company, the
St. Lawrence Water Company, the Massena Electric Light and Power
Company, and the St. Lawrence River Power Company.

Capital Stock.—$100,000. All owned by the Aluminum Company
of America.

Bonded Debt.—$1,450,000 collateral trust gold 4s; dated April
16, 1906; due Jan. 1, 1956. Authorized issue, $3,000,000, of which
$1,450,000 were issuable upon delivery of $1,600,000 common, and
$2,700,000 preferred stock of the St. Lawrence Power Company, and
the remaining $1,550,000 were reserved to be issued for the actual
cost of improvements of the canal and other property of the St. Law-
rence River Power Company, or the development of any water rights
owned or controlled along the Little Sault.

Officers: Chas. M. Hall, President; John F. Charlton, Secretary.
Office, Massena, N.Y.

It will be observed that $1,550,000 were reserved for the development
of any water rights owned or controlled along the Litile Sault.
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LONG SAULT POWER PROJECT 15

St. Lawrence River Power Co. (New York)

The property and franchises of the St. Lawrence Power Company
of Massena, N.Y., a domestic corporation organized under and by
virtue of Chapter 484 of the Laws of 1896 of the state of New York,
intituled “An Aect to incorporate the St. Lawrence Power Company
of Massena, St. Lawrence county, New York,” and supplemented by
Chapter 542 of the Laws of 1898 of the state of New York, intituled
“An Act supplementary to an act insituled ‘An Act to incorporate
the St. Lawrence Power Company of Massena, St. Lawrence county,
New York,’” were, on the 3rd day of July, 1902, sold under, and by
virtue of a judgment, or decree, of the Circuit Court of the United
States for the Northern District of New York, rendered in an action
pending in said court between the Commercial Trust Company of New
Jersey and the Morristown Trust Company, complainants, and the
St. Lawrence Power Company of Massena, New York, the Standard
Trust Company of New York and United States Mortgage and Trust
Company, defendants, and dated, entered and filed in the clerk’s office
of the said Circuit Court of the United States in the city of Utica, state
of New York, on the 13th day of May, 1902.

The assets of the St. Lawrence Power Company, thus sold
under foreclosure,* subsequently passed to the St. Lawrence River

* “In connection with our first description of the water-power plant at Massena,
N. Y., in our issue of Dec. 16, 1897, we pointed out that the Company’s financial
success would hinge largely on the possibility of marketing its power after it was
developed; and that it was likely to have great difficulty in doing this. In con-
firmation of our prediction, it is now announced that the St. Lawrence Power Co.,
which has built and owns the plant, is to be reorganized, foreclosure proceedings
being undertaken on behalf of the bond-holders. The water-power plant, which was
fully described in our issue of Feb. 21st, 1901, is capable of furnishing about 35,000
h.p., and can be enlarged by a comparatively small investment to double this capacily
Practically the only chance for marketing this is through the establishment of loeal
manufacturing plants, and it requires extreme inducements for any such enterprises
to locate at a point so remote from markets. There are only two classes of industries
in which the cost of power is so large an item that they can afford to even consider
such a location. These are the electro-chemical industry and the paper industry.
The very large number of huge water-power plants which have been built during
the past few years, however, has given the purchasers of power for use in these
industries plenty of choice; and Massena power must be sold at a very low figure
indeed to counter-balance the advantages of central location and convenient trans-
portation which other water-power plants can offer.”” (Engineering News, April 3,
1902, p. 274).

“The St. Lawrence Power Co.'s plant at Massena, N.Y., was sold on July 3 to
Mark T. Cox, of New York, representing the reorganization committee of first and
second mortgage holders. The price paid was $500,000. This plant cost more than
$10,000,000; the bonds and stoek were largely held in England. The plant is first-
class in all its equipments, with a capacity for developing 100,000 to 150,000 h.p.”
(Engineering News, July 24, 1902, p. 57.)
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Power Company which was incorporated in the state of New York,
July 19, 1902.* This company (which is controlled by stock owner-
ship) owns 1,800 acres of land and valuable water rights at Massena,
N. Y., with a canal 3} miles long from the St. Lawrence river to its
power plant at Massena. The power house is built on the banks of the
Grass river, the tail-race discharging into this stream. They develop
40,000 h.p.—30,000 h.p. direct and 10,000 alternating. The 30,000 h.p.
direct current is sold to the Pittsburgh Reduction Company for use in
their Massena aluminum works. The price charged the Aluminum
Company is $15.00 per h.p. per annum, but the two companies have
a number of interests in common. The Company is enlarging its
power house to meet the increased demands of the Aluminum Com-
pany, and is installing units to develop 24,000 h.p. direct and 6,000 h.p.
alternating, making a total development of 70,000 h.p.

Capital Stock.—Authorized, $3,500,000 common and $3,500,000
six per cent. non-cumulative preferred; outstanding, $3,500,000
common and $3,000,000 preferred; par, $100.

The St. Lawrence Securities Company owns $1,600,000 of the
common and $2,700,000 of the preferred, and same are deposited as
collateral security under that company’s bonds.

Bonded Debt.—$500,000 first gold 5s; dated January 2, 1903;
due January 2, 1913. United States Mortgage and Trust Company,
New York trustee., Subject to call at any time at 105.

$501,000 consolidated gold 5s; dated December 1, 1905.
Authorized, $1,500,000, of which $500,000 are reserved to retire first 5s.

Officers.—A. V. Davis, President; C. M. Hall, Vice-President; G. R.
Gibbons, Sec. and Asst. Treasurer; R. E. Withers, Treasurer and Asst.
Secretary.

Directors.—The foregoing and A. W. Mellon, G. H. Clapp, D. L.
Gillespie, A. K. Lawrie.

Main office, Massena, N. Y.

New York office, 99 John St.

An examination of the files of the New York Public Service Commis-
sion, second district, state of New York, at Albany, N.Y. shows that the
St. Lawrence River Power Company have not filed an annual report with
the Public Service Commission. This matter has been the subject of cor-
respondence between the Commission and the Company. The attorney
of the Company, Mr. Neil F. Towner, Albany, N.Y., has advised the
Commission that the St. Lawrence River Power Company does not
supply any electric current to the public or to consumers generally. He
states:

* For papers of incorporation, ete., see A dix XTI, page 133.
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‘It is, as stated, merely the power-house of the Aluminum
Company of America. Any current that is furnished to the publie
generally is furnished through the Massena Eleetric Light and
Power Company and the St. Lawrence Transmission Company.”

St. LawreNce Power Company (CaNaDA)

The St. Lawrence Power Company was incorporated by an Act
of the Dominion Parliament, 1 Edward VII. Chapter 111 (assented
to 23rd May, 1901).* The Company is empowered to:

“(a) manufacture, use, supply and dispose of electricity, water
and gas, and water, hydraulic or other power by means of wires,
cables, pipes, conduits, machinery or other appliances; and con-
struct, maintain and operate works for the production, sale and
distribution thereof, and for the purposes aforesaid may construct,
acquire, use, maintain and operate canals, water-courses, raceways
and water-powers in or adjacent to the St. Lawrence river on the
north side thereof at any points eastward from Hoople creek, in
the county of Stormont, in the province of Ontario, to the eastern
end of the Soulanges canal, and construct dams, wing-dams, sluices,
conduits and buildings in connection therewith: Provided that the
works hereby authorized shall not be commenced until the plans
thereof have first been submitted to and approved by the Governor
in Council;

(b) acquire patent rights, letters patent of invention, process
options, and other rights and privileges and again dispose thereof;

(¢) manufacture, acquire and dispose of pulp wood, pulp or
the products thereof;

(d) manufacture and sell calcium carbide and all products
produced in its manufacture; acetylene gas and other gases and
products manufactured from caleium carbide;

(e) manufacture and deal in all minerals and the by-products
thereof; construct furnaces, ovens and retorts for the reduction of
such minerals;

(f) construet tramwavs, wharfs, docks, offices and
sary buildings, and purchase, hire, build and repair vesse
for the business of the Company;

(g) construct, acquire and operate by electricity, steam or
other motive power, vessels for the transportation of passengers
and freight, or towing of barges or other vess in the river St
Lawrence and the lakes, canals and rivers connected therewith

IIH neces-
ls required

Further:

“The Company may acquire and operate the works of any
company having powers wholly or in part similar to the powers of
the Company, and may acquire the capital stock, bonds, rights,
franchises, powers, privileges or properties of any such Company,
and may enter into agreements for any amalgamation with such
Company, on such terms and conditions as are agreed upon,
and subject to such restrictions as to the directors seem fit;

e Appendix X, page 121.

g
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And, again, with respect to lands in,or adjacent to,the St. Lawrence
river, between the mouth of Hoople creek and the eastern end of
Sheek island, and the land not more than two miles distant from the
Soulanges canal, and lying between the eastern end of the Soulanges
canal and a point not more than five miles in a westerly direction from
the eastern terminus of the Soulanges canal, the company has powers
of expropriation, subject, however, to the provisions of the Railway
Act. The capital stock of the Company is $1,500,000, provision being
made in the Act to increase the capital stock from time to time to an
amount not exceeding $5,000,000.

The St. Lawrence Power Company derive their power under license
from the Department of Railways and Canals, from a plant on the Corn-
wall eanal at Mille Roches, Ontario. It is construeted to receive four
generators of 1,350 h.p. each; but only two have been installed. They
operate under 30 feet head. Their mazimum load is 1,600 h.p., which
means that, on their installed capacity, they have a surplus of nearly
1,100 h.p. and on their available capacity, they would have 3,000 h.p.
to spare. The consumption is said to be divided as follows:

T - ves DR
Head of Cornwall canal . ‘ : ; .. 300 h.p.
St. Lawrence Paper Co., Mille Roches. . ... .. . 300 h.p.

Lighting Cornwall canal. . e coo. 200 hop.

As they sell the energy for $15.00 per horse-power per annum, it is
evident that they have been waging a vigorous campaign to obtain new
business. This plant is said to be taking its water through a channel
not authorized in the lease granted by the Department of Railways
and Canals,

A search in the offices of the Secretary of State, Ottawa, and of the
Provincial Secretary, Toronto, failed to show that any annual or other
reports have been filed by the St. Lawrence Power Company.

So far as the operations of the Canadian subsidiaries of the
Aluminum Company of America are concerned, the St. Lawrence Power
Company is a counterpart of the power-producing company in the
United States known as the St. Lawrence River Power Company, with
works at Massena, N.Y.

Officers,—George G. Foster, K.C., Pres.; E. W. T. Gray, Vice-Pres. ;
T. J. Coonan, Sec.-Treas.

Directors,—George G. Foster, K.C., Samuel W. Foster, Gardner
Stevens, C. Gordon MacKinnon, E. W. T. Gray.

Sr. Lawrence Powenr Transmission ComMpaNy

The St. Lawrence Power Transmission Company, Limited, was in-
corporated by special Act, 9-10 Edw. VIL Chap. 166, of the Parliament
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of Canada, (assented to 4th May, 1910)*. This Company is empowere
ject to certain restrictions ol the Electricity Inspection Act, 1907
| the Railway Act—to

}
sul

(a) construct, maintain, operate, use and manage conduits
tunnels, trar
appliances, instruments and devices, and erect and maintain poles
and towers, and lay and maintain pipes, cables, wires or other con
ductors and connect them with similar lines in other provinces and
with similar lines in the United States for the purpose of importa-
tion into Canada only;

mission lines, structures, buildings, machinery, plant

(b) acquire by purchase or lease electricity and electrie,
pneumatic or other current, power or force, and may supply,
distribute, sell, lease, contract for or otherwise dispose thereof for
the purposes of light, heat or power or any other purpose for which
electricity or electric or other power, current or energy can be used ;

(¢) acquire such lands, easements and privileges as are
necessary for the purposes of its undertaking.”

The Company, by its enabling Act, has conferred upon it powe
of expropriation in the co inties of Frontenae, Leeds, Grenville, Dunda
Stormont and Glengarry and the city of Kingston, in the Provinee
Ontario, and in the counties of Soulanges, Vaudreuil and Jacques Cartier
and the city of Montreal, in the Provinee of Q:H bee, for the pury

of its transmission line only

I'he Company is not empowered to export nhwvwwu_-; or ele
or other power to the United States

In the Act, there are provisions respecting the approval by Parlia
ment of plans, specifications, ete., before construction may be begun

These limitations are set forth as follows

“The Governor in Council shall not give his approval to the
construction of any further canals, water-courses, raceways, dan
wing-dams, sluices or other works on the river St. Lawrence by
the St. Lawrence Power Company, under the provisions of Chapter
111 of the statutes of 1901, or otherwise, nor agree to or approve
of any terms or conditions respecting the diversion of water or
power from Canada, the consideration and rate to be paid therefor,
the location of all dams and generating plant, the reservation of
power for use in Canada, the safeguarding of Canadian canals,
adjacent lands and navigation, the procuring of consent the
from the British Government under the Ashburton Treaty or other
treaty, unless and until the plans, specifications, and all terms and
conditions shall have been first submitted to and approved by
Parliament.

“Nothing in this Act shall be deemed to constitute an approval
by Parliament of any future development of water power by
erecting a dam in or across the St. Lawrence river under Chapter

reto

* See Appendix IX, page 117

v

B L L
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111 of the statutes of 1901, intituled ‘An Act to incorporate the
St. Lawrence Power Company,’ or otherwise; nor shall the Com-
pany hereby incorporated be authorized to transmit power
generated by the St. Lawrence Power Company other than the
power generated by and in connection with the works already con-
structed by the said St. Lawrence Power Company.”

Capital Stock.—The capital stock of the Company is $250,000.

The incorporators are: Francis H. McGuigan, Toronto; James W,
Rickey, Massena; William Chalmers MacLaren, Brockville; Isaac
Phillip Wiser, Prescott; Peter Ernest Campbell and Archibald Denny,
both of Cornwall.

For copy of the Enabling Act, see 9-10 Edw. VIIL chap. 166.

CorNwaLL STREeT Raiway, Licar axp Power Co. Lrp.
AND
SrormoNnT Evecrric Ligar axp Power Co. Lrp.

One named Andrew Hodge held from the Department of Railways
and Canals, a lease, or leases, to generate power from the surplus water
of the Cornwall canal, at hydraulic lots Nos. 3 and 4. This power was
used for driving a flour mill, a woollen mill and a planing mill. Subse-
quently, the flour mill and the woollen mill privileges were taken over
by the Cornwall Street Railway, Light and Power Co., and the
planing mill privilege was taken over by the Stormont Electric Light
and Power Co., Ltd.

Both the Cornwall Street Railway, Light and Power Co., and
the Stormont Electric Light and Power Co., are controlled and operated
by the Sun Life Assurance Co. of Montreal, which holds the bonds of
these companies. The General Manager for both companies is Wm.
Hodge, with head office at Cornwall, Ont.

The Cornwall Street Railway, Light and Power Co., was in-
corporated under Ontario Letters Patent, April 18, 1902, for the pur-
pose of operating a railway in the town of Cornwall and township of
Cornwall and to perform other functions provided for in the Act respect-
ing the supplying of steam, heat, electricity, or natural gas for heat,
light or power.

Capital Stock.—The capital stock is $200,000.

Board of Management: President, Samuel Hamilton Ewing; Vice-
Pres., Abner Kingman; Directors, John Redpath Dougall, John Me-
Kergon and James P. Cleghorn (deceased Dec. 14, 1911; not yet replaced)

The Stormont Electric Light and Power Co. was empowered by
Ontario Letters Patent, granted Sept. 23, 1887:
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“To construct, maintain, complete and operate works for the
production, sale and distribution of electricity for the purposes of
light, heat or power in the said town of Cornwall and the township
of Cornwall in the said county of Stormont and to conduct the

same by any means through, under and along the streets, highways

and public places of the said municipalities as any one or more of
the said nmnu ipalities may by by-law authorize, with power to
acquire, hold and use land, water-power and machinery and other
personal property for the purposes of the said works and to sell,
lease and otherwise dispose of the same and to distribute and sell
electricity for light, heat or power and generally to have and
exercise all the powers, rights and privileges conferred upon or
appertaining to a company incorporated under the hereinafter
mentioned Act.”

The present Capital Stock is $50,000.

Board of Management: President, Samuel Hamilton Ewing; Vice-
Pres., Abner Kingman; Directors, John Redpath Dougall, John Me-
Kergon and James P. Cleghorn (deceased Dec. 14, 1911, not yet replaced)

The Stormont Electric Light and Power Co., Ltd., is the distribut-
ing agent for the St. Lawrence Power Co., of Cornwall.

New York AND OnNTArIO Powrr CoMPANY

The New York and Ontario Power Company is not associated with
the interests allied with the Long Sault Development Company, and
the interests behind it have been very aggressive in opposing the
operations of the Long Sault Company.

The New York and Ontario Power Company controls a power
site situated on the St. Lawrence river near the town of Waddington,
N.Y. This site is situated on a minor channel of the St. Lawrence river
known as Little river,* which flows between the mainland of the state
of New York and the large island in the St. Lawrence river originally
called “Isle aux Rapide du Plat,” but now, known as Ogden island.
Early in the last century, and before any other artificial works were
constructed on either side of the main stream, a dam was built across
the channel of Little river opposite the village of Waddington. On
April 1, 1808, the New York State legislature, by an Act (Chap. 121,
Laws of 1808, N.Y.), conferred upon David A. and Thomas L. Ogden
and their associates, the right to construct a dam and lock at the site
above mentioned, and to use the water impounded by the dam for the
generation of power for any commercial purpose. The powers conferred
under this Act were limited to a term of 75 years. On the 17th of April,

* Not to be confused with the Little river between Sheek and Barnhart islands,
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1826, an Act (Chap. 280, Laws of 1826, N.Y.), was passed in which it
was set forth that:

“David A. Ogden of the county of St. Lawrenee, being pro-
prietor of both sides of the branch of the river St. Lawrence, in the town
of Madrid [Waddington), and across which river he has erected a
dam and locks in pursuance of an Act passed April 1st, 1808 shall,
and he is hereby declared to be vested with all the rights of the peo-
ple of this State to the lands situated below the said dam, and which
by reason thereof has been rendered susceptible to improvement,
and extending down the branch of the said river from the said dam
to the navigable waters thereof, to have and to hold to the said
David A. Ogden, his heirs and assigns forever.”

These two Acts therefore vested in David A. Ogden, in per-
petuity, all riparian rights on both sides of the channel of the Little
river, and also the right to develop and utilize the natural flow of
the said stream for the development of hydraulic power for any
purpose whatsoever. Some time subsequent to the construction of
the dam, David A. Ogden, or his heirs or successors, built a bridge
connecting Ogden island with the mainland. This bridge, situated
about 1,000 ft. above the dam, consists of an earth and dry wall em-
bankment containing two openings for the passage of water. At the
present time, this bridge is the controlling factor with respect to the
water level in the upper reach of Little river.

All the rights and privileges originally held by David A. Ogden
and his associates are now held by the New York and Ontario Power Co.
This company has entered into a contract with the Hydro-Electric
Power Commission of Ontario to supply various stated quantities of
power for the consumption of certain municipalities in eastern Ontario.*
The dam at Waddington is old and in a very dilapidated condition.
The roadway and dam above referred to are shown in the accompany-
ing illustration.

The nominal head for power development at Waddington, N.Y.,
is about 11 or 12 feet (11.6 ft.). The operating head will possibly be
about 9 or 10 ft.

The New York and Ontario Power Company was incorporated
April 18, 1906, in the state of New York, to furnish light and power to
municipalities and industries in northern New York.

“The objects are to be manufacturing, using and transmitting

electricity for producing light, heat or power and in lighting streets,
avenues, public parks and places, and public and private buildings

* For the terms of the proposed contract for the supply of 15,000 h.p. by the
New York and Ontario Power Co, to the Hydro-Electric Power Commission of
Ontario, see Water-Powers of Canada, Commission of Conservation, Canada, 1911,
pp. 54-55.
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of cities, villages and towns within this state. The names of the
towns, villages, cities and counties in which the operations of the
corporation are to be carried on, are as follow:

The villages of Malone, Tupper Lake and Saranac Lake, in the
county of Franklin, state of New York; the city of Plattsburgh
in the county of Clinton, state of New York; the villages of Wad-
dington, Madrid, Canton, Gouverneur and Potsdam, in the ecounty
of St. Lawrence, state of New York; the city of Watertown in
the county of Jefferson, state of New York; the villages of Adams
and Carthage, in the county of Jefferson, state of New York;
the village of Booneville in the countyof Oneida, state of New York;
the city of Syracuse, in the county of Onondaga, state of New York;
the city of Oswego, in the county of Oswego, state of New York.”

The officers of the Company are: President, W. C. Connolly; Vice-
President, James Thomson; Secretary, J. T. Heckenby; Treasurer,
J. G. Allan, of Hamilton, Ont. Other directors, James A. Thomson,
Hamilton, Ont., James Wilson, Fergus, Ont.; F. W. Gates, Hamilton,
Ont.; D. J. Crichton, Jr., Ogdensburg, N.Y.; Resident Engineer, B. B.
Tucker, Waddington, N.Y.

According to returns made to the Public Service Commission,
Second District, Albany, N.Y., the funded debt actually outstanding
Dec. 31, 1911, is $200,000; capital stock actually outstanding Dee. 31,
1011, $181,400. The authorized capital stock is $2,000,000.

For papers of incorporation, etc., see Appendix XV,

NEWSPAPER PROPAGANDA

The Long Sault power interests on the United States’ side are said
from time to time to have conducted a newspaper propaganda, designed
to advance their projects. For example, the following is a copy of a
despatch sent to the T'oronto News, from Brockville, Ont., May 10, 1912,
in which it is stated that Mr. Jas. W. Rickey, Chief Engineer of the
Long Sault Company recently addressed a meeting in Cornwall deal-
ing with hydro-electric matters.

“Brockville, Ont., May 10.—A delegation composed of mem-
bers of the Boards of Trade of Brockville, Cornwall, Kingston,
Prescott and other towns and cities in eastern Ontario will shortly
seek an audience with the Provincial cabinet at Toronto for the
purpose of setting forth the views of this district on the power
situation. Later, the same delegation will appear before Premier
Borden at Ottawa.

“Briefly, the claim of eastern Ontario is that it is paying taxes
to support the work of the Hydro-Electric Commission and is re-
ceiving nothing in return. The delegation goes armed with briefs
and arguments setting forth the desirability of passing legislation
granting permission to dam the Long Sault rapids near Cornwall.
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"“Once developed, it is said the Long Sault would give ample
power to every town in eastern Ontario.

“Mr. James W. Rickey, chief engineer at the Long Sault, told
a meeting in Cornwall recently that Canada would be entitled to at
least one-half of the power developed and that this company was
willing to leave this question of the division of power, to engineers
of the Canadian and American Governments.”

The Mayor of Cornwall has stated that he knows of no meeting
having been held at Cornwall. With reference to a delegation com-
posed of members of the Boards of Trade of Cornwall, and other places,
as asserted in the newspaper article, the President of the Board of
Trade in Cornwall has stated that he has no knowledge of any plans for
any delegation such as is referred to and he knows of no meeting,

such as the News item describes as being addressed by Mr. Rickey,
having been held in Cornwall.

MemoraNpUM RespecTING TREATY RiGETS OF CANADA IN THE ST,
LAwReNCE AT THE LonNGg Savur*

The Treaty of Paris, 1783, defined, in part, the boundary between the
United States and Canada as following from the point at which the forty-
fifth parallel strikes the river St. Lawrence, “ along the middle of the said
river [St. Lawrence] into lake Ontario.”

g:::{' ‘;‘s“ By Article VI. of the Treaty of Ghent, it was recited that:

“Doubts have arisen what was the middle of the said
river, lakes and water communications and whether certain islands
lying in the same were within the dominions of His Britannic
Majesty or of the United States.”

It, further, provided that to finally decide these doubts, they
should be referred to two Commissioners, who should designate the
boundary through the St. Lawrence, Great lakes and water communica-
tions,

The Commissioners proceeded without any fixed rule except that
the line should be a water-line, and, therefore, should not divide any
island. During the discussions, difficulties arose respecting the naviga-
tion of the water communications, In 1821, it was proposed that the
final award should contain a joint declaration to the effect that they
had acted on the principle that the navigation of the boundary waters
should continue free and open to citizens of both powers, irrespective
of the position of the boundary line, the declaration to be assented to by

* From memorandum by James White.
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both Governments before the declaration was made. It seems however,
that, while the proposition was acceded to by the President of the United
States, the British Minister at Washington declined to sanction it on
behalf of Great Britain, on the ground that such a declaration by the
Commissioners might serve to cast doubt on what was a matter of right.

The award of the Commissioners, dated June 18, 1822, was as fol-
lows:

“The undersigned Commissioners appointed, sworn and au-
thorized in virtue of the sixth article of the Treaty of peace and
amity, between His Britannic Majesty and the United States of
America concluded at Ghent on the twenty-fourth day of December,
in the year of our Lord one thousand eight hundred and fourteen.

" Do decide and declare that the following described
line is the true boundary which is more clearly indicated on a series
of maps accompanying this report, exhibiting correct surveys and
delineations of all the rivers, lakes, water communications and
islands embraced by the sixth article of the Treaty of Ghent, by a
black line, shaded on the British side with red, and on the American
side with blue. . . . . . is the true boundary intended by
the two before mentioned treaties, that is to say;

“Beginning at a stone monument erected by Andrew Ellicott,
Esquire, in the year of our Lord one thousand eight hundred and
seventeen, on the south bank or shore, of the said river Iroquois or
Cataraqua, (now called the St. Lawrence) which monument.

indicates the point at which the forty-fifth parallel strikes
the said river, thence to and along the middle of the main [St.
Lawrence) river, until it approaches the eastern extremity of Barn-
hart's island; thence northerly along the channel which divides
the last mentioned island from the Canada shore, keeping one hun-
dred yards distant from the island, until it approaches Sheek's
island; thence along the middle of the strait which divides Barn-
hart’s and Sheek’s island, to the channel called the Long Sault, which
separates the two last mentioned islands from the Lower Long
Sault island;* thence westerly (crossing the centre of the last
mentioned channel) until it approaches within one hundred yards
of the north shore of the Lower Sault island; thence up the north
branch of the river, keeping to the north of, and near, the Lower
Sault island.”

In the vicinity of the Long Sault rapids, Barnhart island, 1716
acres; Long Sault island, 1969 acres, and Croil island, 1859 acres, were
awarded to the United States. Great Britain received Cornwall island,
1972 acres and Sheek island, 1135 acres. As the main channel of the
St. Lawrence passes south of Barnhart island, the United States thus be-
came possessed of both shores of the main channel of the St. Lawrence
from the foot of Long Sault island to the foot of Barnhart island—a
distance of eight miles.

* Now called Long Sault island, “Upper Long Sault” island is now known
as Croil island.
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This unequal division was due to the anxiety of Great Britain to
possess Wolfe island, opposite Kingston, Ont.* Possession of this
island by the United States would have permitted the erection of forti-
fications, etc., that would have threatened the principal British naval
station on the Great lakes.

“anth-urnymunmwdoudethphoedthsbonbwndvy
line, several important questi arose not plated in the Treaty; among
vh\chvutuutbmddbdthnwrnnhmequmum both banks of the
river, this line would often intersect islands, which would give a boundary line on
land, under circumstances very inconvenient to each power, especially on civil and
criminal processes, illicit trade, &ec. &e. It was therefore, determined that to what-
ever power the greater part of an intersected island should belong, that power should
have the whole of the island, and thus avoid all of the above evils. This decision was
approved and confirmed by the Foreign Office and st Washington. It may be said,
by following the middle of the greatest navigable channel, « boundary line could have
been readily established; but on my great surveys of this continent to the latitude
of 60 deg north, I ined almost all the great rivers from their sources to the
eastern seas and the Pacific ocean, and found them all obeying the same physical law
with the great rivers in Europe, and in a bolder manner. On this continent, the deep
channel for 5 miles out of 6 miles will be found on the north side of the river. After
the survey was finished this truth was forced on the United States Commissioner,
and he insisted on the middle of the deep ch | for the boundary line, but was
kept to the letter of the Treaty. The Treaty of 1783 gave peace to the United States,
but their ies were exh d. To raise money the state of New York sold to
the Holland Cor  any large tracts of land, among which were all the islands in the
river Cataraqui . Lawrence] from St. Regis to Jake Ontario, which, by the boundary
to be drawn, should belong to the state of New York.

The several naval commanders who had been in charge of Kingston harbour,
the vessels on the lakes, &c., had sent to the Admiralty, from time to time, their opin-
ions on the necessity of securing to Great Britain certain islands for the protection
of the Navy, &e., st Kingston, &e. These were transmitted to the Foreign Office
and forwarded to the British Commissioners, and every place pointed out by the
Admiralty for the safety of our navy, &c., was obtained; the principal of which was
Grande [Wolfe] isle, opposite to Kinmon By the Treaty, this island belongad w
the United States and, on sccount of the Holland Company, was id
but st un time the division of the islands took place, certain peculiar clrcumnuneu

d, which enabled the British C issi to exchange Grande isle above
the thn Falls for Grande isle [Wolfe island] opposite Kingston, on con-
dition of indemnifying the Holland Company by giving up British isles to make
up 13,3504 acres—the difference in area between the two islands. This will t
for several islands in the river Cataraqui being placed on the side of the United States.

As the obtaining Grande isle [Wolfe island] near Kingston was strongly recom-
mended by the Admiralty, I paid more than common attention to the depth of water
along its shores, and found the south side to be so shoaly that, in many places,at 100
yards from the shore there was only 4 or 5 feet of water. In order to have the free
use of this side of the island it was proposed and agreed that the boundary line should
be 100 yards from the shores of all islands, and if the space between the opposite
shores was less than 200 yards then the boundary line should be the middie between
the two shores, and the distance of 100 yards also gives free space for the construction
of rafts, &c., to both nations.—(David Thompson, Astronomer and Surveyor under
Articles VI and VII of the Treaty of Ghent; in Owlario Historical Society Trans-
actions, 1, 117.)
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Ashburton In the negotiations preceding the Ashburton Treaty,
Treaty, 1842  the question of the Maine boundary overshadowed all
other differences between Great Britain and the United States. As
soon as they had reached a stage that portended a satisfactory settle-
ment, Lord Ashburton and Mr. Webster took up the disputes respecting
the boundary through the St. Mary river, through lake Superior and the
water-communications between lake Superior and Rainy lake.

In making the concession of St. George (Sugar) island, in the St.
Mary river, Lord Ashburton attached conditions of accommodation.
On July 16, 1842, he wrote Mr. Webster:

“In making the important concession on this boundary of the
island of St. George, I must attach a condition to it of accommoda-
tion, which experience has proved to be necessary in the naviga-
tion of the great waters which bound the two countries; an accom-
modation which can, I apprehend, be no possible inconvenience to
either, This was asked by the British commissioner in the course
of the attempis of compromise above alluded to; but nothing was
done, Lecause he was not then prepared, as I am now, to yield the
property and sovereignty of St. George's island.

“The first of these two cases is at the head of lake St. Clair,
where the river of that name empties into it from lake Huron. It
is represented, that the channel bordering the United States coast
in this part is not only the best for navigation, but, with some
winds, is the only serviceable passage. I do not know that, under
such circumstances, the passage of a British vessel would be
refused; but, on a final settlement of boundaries, it is desirable to
stipulate for what the commissioners would probably have settled,
had the facts been known to them.

“The other case, of nearly the same description, occurs on the
St. Lawrence, some miles above the boundary at St. Regis. In
distributing the islands of the river by the commissioners, Barn-
hart's island and the Long Sault islands were assigned to America.
This part of the river has very formidable rapids, and the only safe
passage is on the southern or American side, between those islands
and the mainland.* We want a clause in our present treaty to say
that, for a short distance, namely, from the upper end of Upper
Long Sault islandt to the lower end of Barnhart’s island, the several
channels of the river shall be used in common by the boatmen of
the two countries.

“I am not aware that these very reasonable demands are
likely to meet with any objection, especially where the United
States will have surrendered to them all that is essential in the
boundary I have now to propose to you.”

Mr. Webster conceded that these channels should be free and open
to vessels of both countries, at the same time, stipulating for a similar

* South Sault channel and main channel.

t Croil island.
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agreement respecting the channel between Bois Blanc island—a Cana-
dian island in Detroit river—and the Canadian shore. On July 27,
Mr. Webster replied:

“Besides agreeing upon the line of division through which
these controverted portions of the boundary pass, you have sug-
gested also, as the proposed settlement proceeds upon the ground of
compromise and equivalents, that boats belonging to her Majesty’s
subjects may pass the falls of the Long Sault, in the St. Lawrence,
on either side of the Long Sault islands * and that the
between the islands lying at or near the junction of the river St.
Clair with the lake of that name shall be severally free and open to
the vessels of both countries. There appears no reasonable objec-
tion to what is requested in these particulars; and, on the part of
the United States, it is desirable that their vessels, in proceeding
from lake Erie into the Detroit river, should have the privilege
of passing between Bois Blanc, an island belonging to England, and
the Canadian shore, the deeper and better channel being on that
side. . . . . . What has been agreed to, also, in respect to
the common use of certain passages in the rivers and lakes, as
already stated, must be made matter of regular stipulation.”

These terms Lord Ashburton accepted, at the same time observing:

“I should remark, also, that the free use of the navigation of
the Long Sault passage on the St. Lawrence must be extended to
below Barnhart’s island, for the purpose of clearing those rapids.”

Art. VII of the Ashburton Treaty provided that:

“Tt is further agreed that the channels in the river St. Lawrence
on both sides of the Long Sault islands and of Barnhart island, the
channels in the river Detroit on both sides of the island Bois Blanc,
and between that island and both the American and Canadian
shores, and all the several channels and puuges between the
various islands lying near the junction of the river St. Clair with the
lake of that name, shall be equally free and open to the ships,
vessels, and boats of both parties.”

From the foregoing it is obvious that the United States is bound by
the terms of the Ashburton treaty to keep the channels on both sides of
Long Sault, Barnhart and Croil islands “ free and open to the ships, vessels
and boats of both parties;” and, further, that no constructions which
would interfere with navigation in the slightest degree, can be erected
in any of the channels named.

The St. Lawrence river constitutes the great navigable highway
from the Atlantic to the heart of North America. The preservation

* Croil and Long Sault islands.
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of the integrity of this highway is a matter demanding a national concern
and action, both on the part of the Government of the Dominion of
Canada and that of the United States.

The time is approaching when it will become necessary to secure
wide and deep channels for vessels by canalizing this great river. When
such a course does become necessary, enormous and valuable water-
powers will be created which will help, if not more than entirely, pay for
the cost of these improvements.

That the rights of navigation are paramount to those of power
development, has been laid down, authoritatively, as a fundamental
doetrine. It is necessary, therefore, that no initial step be permitted
to be taken by any interest, or interests, that may create a condition
of affairs which may in any way be a menace to navigation at present,
or which might forbid or interfere with its improvement in the future.

PreseNT DANGER IN PrROPOSAL TO DAM THE SoUuTH SAULT

The great danger at present—and it is a real danger—to Canada’s
rights in the St. Lawrence river, consists in the desire on the part of,
and the efforts being made by, the Long Sault Development Company to
construct a dam in the South Sault channel. The Company also pro-
poses to construct a power house and lock across the channel, between
the foot of Long Sault island and the main shore. This is part of the
Company’s large project to utilize the whole power that can be developed
at the Long Sault.*

Works that This important project involves the erection of a dam
Plan Involves gome 3 800 feet long, between Barnhart island and the
north-easterly end of Long Sault island. The channel between Barnhart
island and Sheek island is to be widened to approximately 1,000 feet
in width, and used for a power canal to convey water to the forebay
of the power works which it is proposed to erect at the eastern end of
Barnhart island. At this point it is proposed to build a dam, having

* The Long Sault Development Company, on the American side, has acquired
practically all of Barnhart island and the eastern half of Long Sault island together
with riparian rights around the western end of the latter, also nearly 2,000 acres
of land on the main shore, extending from a point opposite the eastern end of Barn-
hart island, upstream to the Massena canal, a distance of about eight miles. Both
companies are acquiring land on their respective sides of the river to elevation 215
feet above sea-level, which will be well above the proposed river-level; they are
also securing riparian rights along all tributaries of the St. Lawrence river, where
there is any possibility of riparian damage.
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the shape of the letter W, approximately 1,450 feet long and adjacent,
on the Canadian side, to Lock 20 of the Cornwall canal. It is proposed
at this Barnhart island power-site to utilize a head of about 40 feet.
The proposed dam in the South Sault channel would utilize a head of
about 35 feet. (See accompanying plan for general scheme of pro-
posed works.)

The Company may also find it desirable to raise the level of the
dam in the South Sault channel, so as to back the water up at the intake
of the present canal leading to the power house at Massena, N.Y. The
nominal head at the Massena power house is about 30 feet, but it is
stated that some three or four feet of head is lost in the canal. At the
present time this Massena power canal is being enlarged by dredging to
permit the passage of an increased quantity of water to be delivered
at Massena, where a new power house is under construction.

Mr. Rickey's With respect to the extensive development proposed by
Statement the Long Sault Development Compauy, it is interesting
to note the statement made, before the Committee on Rivers and
Harbours of the United States House of Representatives, by Mr.
James W. Rickey, Chief Engineer of the Company.

“This entire development,” said Mr. Rickey, “is laid out with
the idea of utilizing every bit of power that is available at this

point ultimately—perhaps not while we are alive—but there is
nothing done in this entire development that will hinder the com-
plete development of the potentiality of the St. Lawrence river
at this point. That is really a very important factor. Many water

wers in the past, and comparatively a short time ago, have been
imperfectly developed; they have just skimmed the cream off and
prevented a complete development.”

And, with regard to the project, Mr. G. R. Malby, who has intro-
duced bills into Congress for the Company, says:

“There is just one more point. There seems to be some idea
that the water which goes to the north of Barnhari island is to be
developed half in Canadian territory. If you get on to the scheme
you will see that is not quite correct. The proposition, as Mr,
Rickey will point out, is that the great power house of the entire
scheme is wholly in American territory, at tfffoot of Barnhart island;
although the water itself passes through a portion o/ Canadian territory,
the development takes place in the United States.’

If the “ great power house of the entire scheme is wholly in American
territory ” it does not, on the face of it, appear that Canada would have
any control whatever over the Company.
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Development of 1he great amount of power that can be developed
Power a Factor g the site in the South Sault channel is sufficient induce-
ment to a large corporation to construct such power works, even if there
were no additional advantages to be obtained through further develop-
ment in this vicinity. As has been pointed out in the earlier portion of
this report, provision has been made to raise $1,550,000, which will be
available for preliminary work connected with the proposed dam in
the South Sault channel. It has also been stated that, if possible, this
dam would be erected without securing any consent from Canada. If
the Long Sault Company were able to erect such works in the South
Sault, it would then be very difficult to carry on any general scheme of
improvement of the river as a whole, unless enormous sums were paid
for damages. As the works would be altogether within “American
territory,” expropriation would be impossible.

The construction of the proposed works would be a great menace to
the navigability of the St. Lawrence river and the Great Lakes system.
The vested rights created by the erection of such works would render
extremely difficult—if not impossible—the carrying on of works for the
improvement and deepening of the St. Lawrence. When that time
comes, such improvements should be made by Canada, or the United
States, or both. In no event and in no degree should the control of
the St. Lawrence be allowed to pass into the hands of private or cor-
porate interests.

OriNions Respecring Ice CoNDITIONS

While the calculations and opinions of engineers are to be respected,
nevertheless, when they are expressed by way of minimizing the pos-
sible disastrous effects of damming the St. Lawrence, it is well to discount
such opinions. The magnitude of the St. Lawrence river, and the tre-
mendous forces latent in it, may act in ways as yet undiscerned by
members of the engineering profession. One is reminded of the predic-
tion of engineers with respect to the regimen of the lower Niagara
river: how the power house of the Ontario Power Company was placed
“above all possibility of being reached by flood water;” and, yet,
after the power house was constructed, the water, when blocked by ice,
rose in the lower river and flowed over the roof of the power house.
A more recent and striking case of floods oecurring which were wholly
out of the reckoning of engineers, is to be found in the devastating
inundation in the state of Ohio, March, 1913. Nature does not permit
herself to be harnessed without, frequently, making strong protests.

Those who are favouring the construction of power works in the
Long Sault rapids, have repeatedly stated that conditions in the river
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will be much improved by the construction of the works. They have
stated that disastrous floods caused by ice jams, such as occurred in the
years 1840, 1879, 1887, 1805, 1898, 1901 and 1905, will not be likely to
recur. To use the words of Mr ‘.u’l\v_\ »

“Ice conditions below the dams will be much improved, thus
reducing danger from the annual ice and floods of Cornwall. The
river above the dams will be kept free from ice jams, so that a
repetition of the floods of 1887 and 1905 will not occur again.”

Mr. Rickey, however, elsewhere states, in effect, that in the absence
of the proposed construction works of the Long Sault Company:

“It is not at all improbable that a flood, whose effects will be
far more disastrous than that of 1887, may occur.”

Factors Causing 1he South Sault channel has repeatedly been entirely
Ice Jams blocked with ice. If the level in this channel were raised —
as it would be by the dam—the ice would probably pile up on the west
end of Long Sault island and be thrown over against the retaining banks
of the Cornwall canal. The effect of such a catastrophe is beyond
calculation,

Mr. Rickey has stated with respect to ice jams:

1. “That nearly all ice bridges between Croil island and the
main shore were artificially formed by the riverside inhabitants.

2. “That the 1887 flood, the worst on record, was started
artificially.”

It seems clear, however, that to start an ice blockade it is not ne-
cessary to swing a bay of ice out into the river. When a constant stream
of floating ice is coming down and lodging against a dam, the surface ice
will at times, collect in sufficient quantities to bridge the river and
completely block it for miles up stream. The proposed Long Sault dams
would answer all the requirements for ice-jam conditions now served by an
1ce bay which has been artificially caused to block the river

A Fallacious The advocates of the Long Sault dams have contended
Argument that natural phenomena have already been manifested in
the St. Lawrence river, which phenomena are said to be a counterpart
of those which would take place if the dams were in place. For example
Mr. Rickey, says:*

“T1t is a matter of history that the main river channel, north of
Long Sault, never becomes congested with ice even when the back-
water, caused by the lake St. Francis ice jam, obliterates the
rapids, thereby creating conditions essentially the same as will be
created by the proposed dams

* For Mr. Rickey's statements in full, see Appendix XXVI, page 260.
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The great fallacy in this contention is this: Certain conditions exist
in the St. Lawrence river; it is contended that, exceptional circumstances
—such as an ice jam at lake 8t. Francis—may result in the same con-
ditions as would occur if the dams were already in place. But, if the
dams had already been in place, they would have constituted the initial
point at which ice conditions would begin to manifest themselves. In
other words, the effects of a back-water sufficiently high to “obliterate
the rapids” might be created above the dams and with most disastrous
results.

Freeing River of Again, Mr. Rickey has stated that it will be possible and
Ice Artificially feasible to keep the St. Lawrence river free from ice by
artificial means. To quote:

“The St. Lawrence River Power Company kept the South
Sault channel open during the winters of 1903 to 1906 inclusive.
Even the north-west winds caused practically all the ice in the
river to pass down the channel. Before and after the above dates,
no attempt was made to keep this channel open and every winter
it was badly congested with ice jams. This shows conclusively
that it is practicable to keep the river channels open, provided the
work is undertaken with properly equipped crews. In like manner
it will be ible to keep open the main river channel on each side
of Croil island after the proposed dams are built, thereby removing
all possibility of ice floods in Morrisburg for all future time.”

It would certainly not be advisable to increase the tendency to
serious ice-jam conditions, hoping to compensate by removing the ice
by artificial agency, especially when that agency introduces to so large
an extent the personal element. Assuming Mr. Rickey’s statements
to be accurate, it is evident that any accident that suspended the opera-
tions of his ice-breakers would result in the river being badly congested
with ice jams.

Effect of Dams  The creation of large, comparatively still pools above
onlce Jams  the various dams is an ideal condition making for the
early freezing over of these bodies of water, and this, in turn,
would very materially facilitate the formation of large ice jams
early in the winter, so that if the dams were built, the jam con-
ditions would start much earlier in the season, a much larger
accumulation of ice would result, and the heavy falls of gnow would
have a longer period in which to collect and to contribute to the ice
masses which make for flood conditions.

Prof. H. T. Barnes, of McGill University, who has devoted several
years to scientific study of the ice conditions in the St. Lawrence, views
3
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with apprehien-ion the ereation of any artificial obstruction at this
point.  Regarding it he says:*

“The eonstruction of the proposed dams now under considera-
tion would merely carry the ice packs further back into the narrow
parts of the river, where the first rush of frazil ice in the autumn
would be unable to distribute over the wide area of lake St.
Francis. It is true that the raising of the water level by the pro-
posed dams would drown out the main rapids, but this would in
a0 way affect the swift currents above, and would not preveat the
winter's accumulation of frazil and anchor ice, over at least ten
square miles of open water, from forming an ice pack back of the
dams, In the spring, all this ice would be held back by the dams
until it melted in April, and might seriously delay the opening of
navigation through these waters,

*“No man can determine the serious consequence s which might
result from introducing these artificial dams in the narrow portions
of the river with such an extent of open water above. Nature
asserts herself with irresistible force when the struggle between water
and ice takes place in so mighty a river as the St'.“%awrence."

Improving the  In addition to the references that have been made by
Tourist Traffic e Commission of Conservation, and other organizations,
respecting the preservation of the scenic beauty of the river, it is
interesting to note that Mr. Rickey says:

“Under the present conditions the Long Sault is seen by
tourists during the short summer season of about four months,
and then only for a very few minutes as they pass rapidly in a boat.
Under the pro; conditions the scenery adjacent to the dams
may be enjoyed by tourists throughout the year.”

It is not, on the face of it, apparent that the existence of the dams
will so alter winter weather conditions as to render the rapids more at-
tractive to tourists than they are at present.

PrysicaL Dara

In’his testimony before the Rivers and Harbours Committee, Mr.
Rickey stated that the average discharge of the St. Lawrence river is
about 255,000 cubic feet per second, at which stage about 48,500 second-
feet, or 19 per cent. of the total flow, passes through the South
Sault channel, 76 per cent. through the main channel between Long
Sault and Barnhart islands, and 5 per cent through Little river, the
channel between Barnhart and Sheek islands.

*Sce appendix XXV, page 252, with map.

HORSE POWER



~n
~
o
=3
o

g

»
v
e
v
5
QR
u
-
Q3
t 3
£
&
-~

s

|
\

AfnEe

U i S St U = - -
[PERFENTAGE oF TIITE OF AVERAGE YEAR

| | | |
Q 10 20 30 40 S50 60 70 80 90 100

i S
l
i

Honsg-Power Per Cext. Time CUrvE oF St LAWRENCE RivERr AT 118 HEAD,
For Forry-Eicur YEars PErion:  1860-1907, INCLUSIVE







LONG SAULT POWER PROJECT 35

The Long Sault Development Company maintains self-recording
gauges at the following stations. The readings here given, taken on
Oct. 1, 1911, at 12 o’clock noon, may be considered as typical of the
St. Lawrence slope:

Y e P . 223.60
VRN o oox s o a3k s s s s e n e 212.40
Bradford point .. 206.40
Head of Long Suult, htland (l)elany ld ) 201.20
Canal intake. . > ... 198.50
North side of lnng Sault lsland ............. 190.28
DRI 05505 05 c45 v 6 d 20 x50 5.4 5ok 169.70
Mouth of Grass river..........coo.v...... 154.55
Hoad of Grams tiver, .. s . cocv cavevnsranes 161.90

The change in level in the Little Sault channel from the head
of Long Sault island to Polly ereek would give, as per above table, a
head of 31.9 feet,

The highest water elevation yet recorded by the gauges at Brad-
ford point was 209.9 on June 4th, 1912, The lowest water elevation
at Bradford point was 205.8 on October 7th, 1911,

The gauge elevations are referred to mean sea-level as determined
by the United States engineers. The gauges are connected by lines of
levels to bench mark No. 35, situated near the canal intake.

For discharge data, formule, etc., consult Report on the Regula-
tion of lake Erie submitted by the International Waterways Commission. *

CoNcLusioN

The Commission of Conservation opposes the granting of any
charter to dam the Long Sault, on the following grounds:

(1) Inasmuch as the Ashburton treaty provides that “the channels
in the river St. Lawrence on both sides” of Long Sault, Croil and Barn-
hart islands “shall be equally free and open to the ships, vessels and
boats” of Great Britain and of the United States, no constructions
which would interfere with navigation in the slightest degree can be
erected in any of said channels without the consent of Great Britain,

(2) It is quite possible that serious damage would result from the
construction of the works. Engineers have, it is true, given an opinion
that there is no probability of such damage. On the other hand, the

* See Report of the International Waterways C ission on the Regulation of
Lake Erie, with a di ion of the Regulati o/llanulLakaSymm,wgeth«
with Appendix, tables and plates, Ottawa, 1010, Also see list of reports, maps, ete.,
relating to the St. Lawrence River in Water-Powers of Canada, Commilaon
of Conservation, Ottawa, 1911, p. 363 et seq.
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opinion of the residents along the shore and the most experienced
navigators and observers is apparently almost unanimous in holding
that the probability of serious damage is very strong. With all respect
to the engineers who have given their opinions, it is submitted that the
question is not an engineering problem and that no data exist for the
formation of a reliable ¢ngineering opinion. No engineer can tell where
or how ice will be formed when in our rigorous climate the flow of a
mighty river is interfered with. It is a fact that slight interference has
in former years caused great damage from floods and ice jams. The
possible total stoppage of the flow of the river as a consequence of the
works contemplated is a contingency which cannot be said to be
impossible or remote. Such a stoppage would cause enormous damage
to private property and would imperil the Cornwall canal, which is an
integral and essential part of the all-Canadian water route from lake
Superior to the sea.

It does not appear necessary to express an opinion as to whether
the weignt of evidence or probability is in favour of the view expressed
by the engineers or that expressed by the residents of the locality who
have intimate knowledge of the history of the river for many years
past. The fact that there is any—even the slightest—difference of
opinion is a sufficient reason for condemning the proposal. No risk
whatever should be incurred in a matter of such vital importance.

(3) The proposed diversion of water by the dam between the
Long Sault island and Barnhart island would take from the main
navigable channel between Barnhart island and the United States
mainland about 50 per cent of its water. The effect of such a diversion
of water from the navigable channel is impossible to estimate. It can,
however, be stated with certainty that the navigability of the channel
would not be improved by such diversion.

(4) The construction of the dams in question will result in com-
pelling navigation (other than by the Cornwall canal) to follow a new
route known as the South Sault channel. Experienced navigators are
of the opinion that this route will be much inferior to that now followed.

(5) The time will undoubtedly arrive in the history of Canada
when deeper navigation upon the St. Lawrence will require to be
provided for by the Canadian Government. Should the works proposed
by the St. Lawrence Power Company be constructed, the Government
would no longer have a free hand in undertaking such an enterprise.

The vested rights of the Company would require to be considered.
Should the engineering plans adopted for improving and deepening
navigation interfere with or damage the works of the Company, which
is reasonably certain to be the case, then the Government would be
under the necessity of expropriating such works and paying an enormous
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sum by way of damages. Moreover, it is not clear that such expro-
priation could be had on any terms. The international character of
the works might prove an insuperable bar, in which case the Govern-
ment would be without remedy, and the improvement of navigation
could not be effected.

(6) The proposed scheme of the St. Lawrence Power Company
contemplates making use of the Canadian side of the river simply as a
convenient landing place for a dam. A very slight examination of the
plans of the Company is sufficient to make it clear that only a small
portion of the contemplated expenditure will take place in Canada and
only a very small proportion of the total power developed, will be
developed in Canada.

(7) Looking at the whole scheme, it does not appear that any
serious attempt can be made to show that Canadian requirements or
Canadian interests are an appreciable factor in the plans of the Company.
The plans contemplate the absolute monopolization of the whole power
available from the rapids with a minimum consideration of Canadian
interests.

(8) No market exists at the present time upon the Canadian side
for the power proposed to be developed, or for any appreciable portion
thereof. When any large quantity of power is required in the territory
tributary to the proposed works it can be otherwise provided. There is,
within the radius of economic transmission, abundant power available
for development in purely Canadian territory without interfering in
any way with the St. Lawrence river,

(9) Should the time come when further power is demanded by
Canadian interests, and the placing of a dam across the St. Lawrence
river is determined upon, one-half of the power to be generated thereby
will belong of right to Canada and should be permanently retained for
Canadian use without any exception or qualification.

(10) The suggestion that power can be generated on the American
side, or generated on the Canadian side and exported to the United
States, and that thereafter, when it is required in Canada the Company
can be ordered to deprive its United States customers of the power and
deliver it in Canada, is regarded as being entirely illusory. If the power is
used in the United States, industries will be built up and vested interests
created thereby, which it will be impossible to ignore. The attempt to
enforce an order for the delivery of power on the Canadian side after
it had for years been exported to, or used in, the United States would
lead to serious difficulties. The case is not the same as if the Company
and its works were wholly within Canada. If the Company desired to
avoid or resist such an order, no means would exist of enforcing it
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without resorting to steps which would be a sure road to international
complications.

(11) Although not at present required for actual use, the power
possibilities of the St. Lawrence at the Long Sault are very great, and
the time will undoubtedly come when they will be of enormous value.
The present proposition contemplates giving away this valuable asset,
without any substantial consideration, to a foreign company for its
private financial advantage.

(12) The obvious coneclusion from the facts above recited seems
to be, that the plain duty of Canada is to maintain her rights of ownership
and jurisdiction absolutely unimpaired and untrammelled.

%
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APPENDICES

APPENDIX 1

ACT OF INCORPORATION

Or ™iE Loxg Savrt DeEvELOPMENT COMPANY, BEING CHAPTER 355 oF
THE LAws oF THE StATE oF NEW York. THis Act BECAME Law
oN May 23rp 1907, 3p. Rpa. 629, No. 626, 1013, 1137, 1617, 1678,
Int. 541,

AN ACT

TO incorporate the Long Sault Development Company, and to
authorize said company to construct and maintain dams, canuls,
power-houses and locks at or near Long Sault island, for the purpose
of improving the navigation of the St. Lawrence river and developing
power from the waters thereof, and to construct and maintain a bridge,
and carry on the manufacture of commodities.

The People of the State of New York, represented in Senate and As-
sembly, do enact as follows:

Section 1. Michael H. Flaherty, Frank 8. Smith, Henry H. Warren,
Walter F. Willson and John C. Crapser, and all such persons as are or
may hereafter be associated with them, and their successors, are hereby
constituted a body corporate and politic by the name and style of the
“Long Sault Development Company,” for the purpose of erecting,
constructing, maintaining, operating and using, in connection with the
St. Lawrence river, a dam or dams, a canal or canals, a reservoir or
reservoirs, and a power-house or power-houses, and works appur-
tenant thereto, at or near Long Sault island, in the county of Saint
Lawrence, and of erecting and constructing a lock or locks, and
works appurtenant thereto, at or near the same place, all for the develop
ment of electrical power and energy, and the permanent improvement
of navigation on the St. Lawrence river at and above and below said
place; and also of constructing and maintaining a bridge upon or in
connection with said works, and of carrying on the manufacture of com-
modities with the said power.

2. Said corporation shall have power:

(1) To have perpetual succession;

(2) To have a common seal and alter the same at pleasure;
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(3) To acquire, by grant, gift, purchase, devise, bequest or other
lawful means, and to hold and dispose of such property as its purpose
shall require, subject to such limitations as may be prescribed by law;

(4) To appoint such officers and agents as its business shall require,
and to fix their compensation;

(5) To make by-laws not inconsistent with any existing law, for the
management of its property, the regulation of its affairs, the transfer of
its stock, and the calling of meetings of its members;

(6) To borrow money and contract debts, when necessary, for the
transaction of its business or for the exercise of its corporate rights,
privileges or franchises, or for any other lawful purpose of its incorpora-
tion; and it may issue and dispose of its obligations for any amount so
borrowed, and may mortgage its property and franchises to sccure the
payment of such obligations or of any debt contracted for said purpose,
subject in all respects to the provisions of section two of the stock
corporation law.

(7) Said corporation shall have all the other powers, privileges and
franchises now or hereafter conferred by the general, stock and business
corporations laws of the state of New York.

3. Baid corporation shall have the right to erect, construet, main-
tain, operate and use all such dam or dams, canal or canals, reservoir or
reservoirs, gates, sluices, trunks, pipes, bulkhead piers, flumes, abut-
ments, and other works appurtenant thereto, as may be proper or useful
for the purpose of the development of water-power, and of electrical
power and energy therefrom, at such point or points upon or adjacent
to the south shore of the 8t. Lawrence river, near Long Sault island or
Barnhart island, and upon the said islands, or either of them, and
between said islands, and between said islands or either of them and the
shores of the said river and Sheek island (but not across the international
boundary line unless consented to by the Dominion of Canada) as may
be selected by said corporation, and also in and upon so much of the said
river and the bed thereof as lies to the south of the international bound-
ary line, at or near Long Sault island or Barnhart island, either inde-
pendently or in connection with like works now erected, or to be erected,
in so much of said river and the bed thereof as lies to the north or Cana-
dian side of said international boundary line, and upon and adjacent to
the northerly shoreof said river; and to erect, construct, maintain, operate
and use a power-house or power-houses, and conductors, cables, wires,
insulators and other appliances in connection with the said works for the
development of electrical power and energy; and also to take and use
the waters of said river at and above the points of location of said works
heretofore authorized, and to construet and maintain upon, over and in
connection with said dam or dams and other works, a bridge or bridges
across or partly across the St. Lawrence river, with the approaches
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thereto, for the use of foot passengers, animals and vehicles, and to
charge reasonable rates of toll for passage thereon; the said rights being
granted upon the express condition that said corporation shall make just
compensation to all persons injured by the exercise of the rights and
privileges heretofore granted, and that said corporation shall also erect
and construct a lock or locks as may be required by the United States of
America, and shall provide electrical power and energy for the main-
tenance, operation and use of said lock or locks, free of charge, and shall
in all other respects perform, fulfil and abide by all and singular the
conditions and provisions of this act, and also of any act of the Congress
of the United States relating thereto, and also upon condition that the
rights hereby granted shall never be so used as to impair or obstruct the
navigation of the 8t. Lawrence river, but, on the contrary, that such
navigation shall be preserved in as good condition as, if not better than,
the same is at present, regard being always had to the amount of the
natural flow of water in said river as affecting its navigability from time
to time.

4. After the Congress of the United States shall authorize the con-
struction of dams, locks and canals hereby authorized and after the
payment by said corporation into the treasury of the State of the fixed
sum of ten thousand dollars the commissioners of the land office shall,
upon application of said corporation, grant unto it the title and interest
of the people of the State in and to lands under the waters of the St.
Lawrence river to be covered or occupied by said works and locks and
power-houses, provided, however, that any of the lands of the State
which may be so conveyed to said corporation shall be forfeited
and title thereto shall revert to the State unless the same are
actually used by said corporation and covered by its dams,
canals, reservoirs, gates, sluices, trunks, pipes, bulkheads, piers,
flumes, abutments or other works appertaining thereto, or are
necessary to the enjoyment for said purposes of any lands so
used or covered, within fifteen years from the conveyance thereof by
the commissioners of the land office to said corporation under authority
of this Act, and in consideration of the conveyance so made under the
authority of this Act, as well as for the rights, and privileges hereby
granted, the said corporation in addition to the payment aforesaid shall
pay into the treasury of the State for the year nineteen hundred and ten
the fixed sum of fifteen thousand dollars, and for the year nineteen
hundred and eleven the fixed sum of twenty thousand dollars. For
each year after nineteen hundred and eleven the said corporation shall
pay at the following rates upon the average amount of electrical horse-
power generated during such year under the authority of this Act, that

is to say: Upon all amounts up to twenty-five thousand electrical
horse-power, at the rate of seventy-five cents per horse-power;
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Upon all amounts in excess of twenty-five thousand electrical horse-
power and up to one hundred thousand electrical horse-power, at the rate
of fifty cents per horse-power; upon all amounts in excess of one hun-
dred thousand electrical horse-power, at the rate of twenty-five cents
per horse-power. In case said corporation shall generate or develop
water-power as mechanical power, without transforming the same into
electrical power, then for so much of said water-power as shall be so
generated or developed, payment shall be made at the above mentioned
rates per mechanical horse-power.

In determining the average amount of electrical horse-power
generated and the average amount of mechanical horse-power generated
or developed in any year, for the purpose of determining the amount
to be paid to the state, no day nor hour during which the works of said
company are not in substantial operation shall be included in the total
time for which such average is to be determined as the average for the
year. In case the amount which would be payable at the rates afore-
said for either of the years, nineteen hundred and ten or nineteen hundred
and eleven, upon the average amount of power generated during such
vear shall exceed the fixed sum hereinbefore required to be paid for such
year, the said corporation shall also pay the amount of any such excess;
and if for any year after nineteen hundred and eleven the amount
payable at rates aforesaid is less than twenty-five thousand dollars,
then said corporation shall pay for such year the sum of twenty-five
thousand dollars instead of the amount that would be payable at the
rates aforesaid. Said amounts for each year shall be payable on or
before the first day of February in the following year, and within ten
days before the same shall become payable the said corporation shall
deliver to the state engineer and to the state treasurer a verified statement
showing the average amount of electrial horse-power generated, and the
average amount of mechanical horse-power generated and not trans-
muted into electrical horse-power, by said corporation under the author-
ity hereby granted, during the year ending on the thirty-first day of
December next preceding the date of making such statement. The
books or other records of said corporation, showing the amount of power
so generated, and its works and plant shall at all times be open to in-
spection and examination by the State Engineer for the purpose of veri-
fying or disputing the correctness of any such statement.

The State Engineer may prescribe the form of records to be kept by
said corporation, and the character of measuring instruments and de-
vices to be used and a reasonable standard of the accuracy thereof and
the methods by which said accuracy is to be determined. Said cor-
poration shall keep such records and shall provide and use such instru-
ments and devices and have the same tested accordingly.
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If any dispute shall arise in respect to the amount payable for any
year at the rates aforesaid the court of claims shall have jurisdiction to
hear and determine the same.

In case the said corporation shall fail to pay any amount due here-
under within sixty days after the same is payable as herein provided, in
addition to any other remedies which may exist by law, the rights and
privileges hereby granted may be forfeited.

The payments above specified are based upon the assumption that
the said corporation under the authority of this Act, subject only to
the lawful control of the United States Government, may use for the
purposes herein specified, at the places herein mentioned, all of the
waters of the St. Lawrence river south of the international boundary
line, but in case said corporation shall at any time be compelled to make
any payment to the Dominion of Canada or the province of Ontario
for the use by said corporation of any portion of said water to generate
power as authorized by this Act, said corporation shall be entitled to an
equitable readjustment of the rate of compensation to be paid to the
state for that portion of the said water for the use of which said cor-
poration shall be compelled to make payment to said Dominion or
Province. Such readjustment shall be made by arbitrators, one of
whom shall be appointed by the said corporation and one by the gover-
nor of the State within thirty days after the receipt by him of written
notice of such appointment by said corporation, and in case of their
failure to agree the two said arbitrators shall choose an umpire. The
decision of the arbitrators, or of the umpire, shall be made in writing
in duplicate, one copy shall be filed with the State Treasurer and one
delivered to the said corporation; such decision shall be final and
binding on both parties, and from and after a date to be fixed therein,
payments shall be made in accordance therewith, and pending such
decision payments shall be made for each year at the rates aforesaid.

5. Said corporation may at any time, with the consent of the
holders of at least two-thirds in amount of its capital stock at the time
outstanding, given in writing or at a meeting of such stock holders duly
called for that purpose, sell or convey all or any portion of its property
and assets, and the franchises and rights appurtenant thereto, upon
such terms as may be consented to as aforesaid, but subject always to
all the conditions and provisions of this Act.

6. The existence of said corporation shall be perpetual.

7. The capital of said corporation shall be one million dollars,
divided into ten thousand shares of the par value of one hundred dollars
each, but said corporation shall not begin business until two hundred
and fifty thousand dollars, par value, of the capital stock shall have
been actually subscribed and paid for in cash, nor until the organization
tax provided by the general laws of the state of New York shall have
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been paid to the State Treasurer; and upon any increase of said capital
stock such tax upon such increase shall also be paid.

8. The number of directors of said corporation shall be five.
Said directors shall hold office for the term of one year after their elec-
tion and until their successors are elected and qualified. Michael H.
Flaherty, Frank 8. Smith, Henry H. Warren, Walter F. Willson, and
John C. Crapser shall be the directors of said corporation for the first
year and until their successors are elected and qualified. The first
election shall be held on the first Monday after the third Thursday of
February, in the year nineteen hundred and eight. Any vacancy in
the board of directors occurring before the first election shall be filled
by vote of the remaining directors. The number of directors may be
increased as provided by law.

9. The said corporation shall begin the work of constructing its
dam pursuant hereto within one year after the Congress of United States
shall authorize the construction of dams, locks, and canals hereby
authorized, and in case such construction shall not be so begun the grants,
rights and privileges hereby granted may be forfeited.

10. This Act, and all the terms, conditions and provisions thereof,
shall apply to the successors and assigns of the incorporators named in
the first section thereof.

11. This Act shall take effect immediately.




APPENDIX Il

OPINION

By Ho~N. THoMAS CARMODY, ATTORNEY (FENERAL OF THE STATE OF
NEwW York, RELATIVE T0 THE CONSTITUTIONALITY OF THE CHARTER
oF THE LonG Saurt DEvELoPMENT Co. RENDERED TO THE SENATE
oF THE Srate, DeceMBER 30, 1912

I herewith submit my opinion to your honourable body, pursuant
to your resolution of March 29, 1912, which is as follows:

“WHEREAS, An act constituting chapter 355 of the Laws of
1907, provides among other things that certain persons therein
named shall be a corporation to be designated as the ‘ Long Sault
Development Company’; and

“WaeReas, Such act further purports to convey to sud
corporation valuable and exclusive privileges and rights, and
directs the conveyances to said corporation of certain lands belong-
ing to the State under the waters of the St. Lawrence river and
referred to in said act; and

“WHEREAS, It is claimcd that said corporation is proceeding
under such act to acquire private lands, and to secure the consent
of the governments of the United States, and of the Dominion of
Canada, confirming said act and the privileges assumed to be
granted thereby; and

“WHeReAs, It is further claimed that such act is unconstitus
tional in that it assumes to convey exclusive rights and privilege-
by special enactment, and further assumes to convey a portion of
the forest preserve of the State which by the constitution is made
inalienable on the part of the State; be it therefore

Resolved, That the Attorney-General of the State is hereby
requested to transmit to the Senate for its further consideration
his written opinion as to whether such act as aforesaid contravenes
the constitution of the State in any of the matters herein referred
to, or in any other particulars; and if in his judgment it does,
what, if any, present action or proceedings may be brought by the
State to ascertain judicially such fact; and that such written
opinion be ready for submission on the reconvening of the Senate
in the year 1913, or at any time prior thereto if the same shall be
convened in extraordinary session and prepared to receive the
same,
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SussTANTIAL PROVISION OF THE AcCT

Chapter 355 of the Laws of 1907 became a law on May 23, 1907’

by the approval of the Governor. The act is entitled:

“AN ACT to incorporate the Long Sault Development Com-
pany, and to authorize said company to construct and maintain
dams, canals, power-houses and locks at or near Long Sault island,
for the purpose of improving the navigation of the St. Lawrence
river and developing power from the waters thereof, and to con-
struct and maintain a bridge, and carry on the manufacture of
commodities.”

Section 1 constitutes the Long Sault Development Company a

body corporate, for the purposes of

“erecting, constructing, maintaining, operating and using in con-
nection with the Saint Lawrence river, a dam or dams, a canal or
canals, a reservoir or reservoirs and a power-house or power-houses,
and works appertaining thereto at or near Long Sault island in
the county of Saint Lawrence, and of erecting and constructing a
lock or locks, and works appertaining thereto, at or near the same
place, all for the development of electrical power and energy and
the permanent improvement of navigation on the Saint Lawrence
river at and above and below said place; and also of constructing
and maintaining a bridge upon or in connection with said works
and of carrying on the manufacture of commodities with the said
power.”

Section 2 of the act confers upon the company, corporate powers

usually possessed by corporations ciganized under general laws and
particularly authorizes it

“(3) To acquire, by grant, gift, purchase, devise, bequest or
other lawful means, and to hold and dispose of such property as its
purpose shall require, subject to such limitations as may be pre-
seribed by law;”

Section 3 of the act provides that:

“Said corporation shall have the right to erect, construct,
maintain, operate and use all such dam or dams, canal or canals,
reservoir or reservoirs, gates, sluices, trunks, pipes, bulkheads,
piers, flumes, abutments, and other works appurtenant thereto,
as may be proper or useful for the purpose of the development of
water-power, and of electrical-power and energy therefrom, at such
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point or points upon or adjacent to the south shore of the Saint
Lawrence river, near Long Sault island or Barnhart island, and
upon the said islands, or either of them, and between said islands,
and between said islands or either of them and the shores of the
said river and Sheek island (but not across the international
boundary line unless consented to by the Dominion of Canada), as
may be selected by said corporation, and also in and upon so much
of the said river and the bed thereof as lies to the south of the
international boundary line, at or near Long Sault island or Barn-
hart island, either independently or in connection with like
works now erected, or to be erected, in so much of said river and the
bed thereof as lies to the north or Canadian side of said international
boundary line, and upon and adjacent to the northerly shore of
said river; and to erect, construct, maintain, operate and use a
power-house or power-houses, and conductors, cables, wires,
insulators and other appliances in connection with the said works
for the development of electrical power and energy; and also to
take and use the waters of said river at and above the points of
location of said works heretofore authorized, and to construct and
maintain upon, over and in connection with said dam or dams and
other works, a bridge or hridges across or partly across the Saint
Lawrence river, with the approaches thereto, for the use of foot
passengers, animals and vehicles, and to charge reasonable rates
of toll for passage thereon; the said rights being granted upon the
express condition that said corporation shall make just compensa-
tion to all persons injured by the exercise of the rights and privileges
heretofore granted, and that said corporation shall also erect and
construet a lock or locks as may be required by the United States
of America, and shall provide electrical power or energy for the
maintenance, operation and use of said lock or locks, free of charge,
and shall in all other respects perform, fulfill and abide by all and
singular the conditions and provisions of this act, and also of any
act of congress of the United States relating thereto, and also upon
condition that the rights hereby granted shall never be so used as
to impair or obstruct the navigation of the Saint Lawrence river,
but, on the contrary, that such navigation shall be preserved in as
good condition as, if not better than, the same is at present,
regard being always had to the amount of the natural flow of water
in said river as affecting its navigability from time to time.”

—_—— e

Section 4 of the act provides that after the United States shall
have authorized the construction of dams, locks and canals authorized
by section 3, and after the payment by said corporation into the treasury
of the State of the fixed sum of $10,000, then “the Commissioners of
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the Land Office shall upon application of said corporation grant unto it
the title and interest of the people of the State in and to lands under
the waters of the Saint Lawrence river.” These lands “to be covered
or occupied by said works and locks and power-houses.”

The section then contains the proviso:

“That any of the lands of the state which may be so conveyed
to said corporation shall be forfeited and title thereto shall revert
to the state unless the same are actually used by said cosporation
and covered by its dams, canals, reservoirs, gates, sluices, trunks,
pipes, bulkheads, piers, flumes, abutments or other works apper-
taining thereto, or are necessary to the enjoyment for said purposes
of any lands so used or covered, within fifteen years from the con-
veyance thereof by the commissioners of the land office to said
corporation under authority of this act.”

Section 4 continues:

“And in consideration of the conveyance so made under the
authority of this act, as well as for the rights and privileges hereby
granted, the said corporation in addition to the payment, aforesaid,
shall pay into the treasury of the state for the year nineteen hundred
and ten the fixed sum of fifteen thousand dollars, and for the year
nineteen hundred and eleven the fixed sum of twenty thousand
dollars. For each year after nineteen hundred and eleven the said
corporation shall pay at the following rates upon the average
amount of electrical horse-power generated during such year under
the authority of this act, that is to say: Upon all amounts up to
twenty-five thousand electrical horse-power, at the rate of seventy-
five cents per horse-power;

“Upon all amounts in excess of twenty-five thousand electrical
horse-power and up to one hundred thousand electrical horse-
power, at the rate of fifty cents per horse-power; upon all amounts
in excess of one hundred thousand electrical horse-power, at the
rate of twenty-five cents per horse-power. In case said corpora-
tion shall generate or develop water-power as mechanical power,
without transmitting the same into electrical power, then for so
much of said water-power as shall be so generated or developed,
payment shall be made at the above mentioned rates per mechanical
horse-power.

In the ascertainment of the average electrical horse-power generated,

section 4 prescribes the following rule:

“In determining the average amount of electrical horse-power
generated and the average amount of mechanical horse-power
generated or developed in any year, for the purpose of determining
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the amount to be paid to the state, no day nor hour during which

the works of said company are not in substantial operation shall

be included in the total time for which such average is to be
determined as the average for the year.”

Provision is then made for such payments on or before February
1st of each year and that the records and books of the said corporation
shall be open to inspection by the State authorities, who shall also have
power to prescribe the standard and character of the measuring instru-
ments and devices and test the same.

Disputes in regard to the amount payable are referred for settle-
ment to the Gourt of Claims.

Section 4 then provides:

“In case the said corporation shall fail to pay any amount
due hereunder, within sixty days after the same is payable as
herein providc 1,in addition to any other remedies which may exist
by law, the rights and privileges hereby granted may be forfeited.”
It is further provided:

“The payments above specified are based upon the assump-
tion that the said corporation under the authority of this act,
subject only to the lawful control of the United States govern-
ment, may use for the purposes herein specified, at the places
herein mentioned, all of the waters of the Saint Lawrence river
south of the international boundary line, but in case said corpora-
tion shall at any time be compelled to make any payment to the
Dominion of Canada or the Province of Ontario for the use by said
corporation of any portion of said water to generate power, as
authorized by this act, said corporation shall be entitled to an
equitable readjustment of the rate of compensation to be paid to
the state for that portion of the said water for the use of which
said corporation shall be compelled to make payment to said

Dominion or Province.”
Provision is made that such readjustment shall be made by
arbitrators and for their appointment, and that the decision of such
arbitrators shall be final and binding upon the parties.

Section 5 of the act gives the company the power to

“8ell or convey all or any portion of its property and assets,
and the franchises and rights appurtenant thereto, upon such terms
as may be consented to as aforesaid, but subject always to all the
conditions and provisions of this act.”

Section 6 makes the existence of the corporation perpetual.
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Section 7 fixes the capital at $1,000,000, with shares of a par
value of $100 each. It requires the corporation before commencing
business to have $250,000 of the par value of the capital stock subscribed
and paid for in cash, and requires that the organization tax provided
by the General Laws of the State of New York be first paid to the State
Treasurer.

Section 8 fixes the number of directors of said corporation at five.
Section 9 provides:

“The said corporation shall begin the work of constructing
its dam pursuant thereto within one year after the congress of
United States shall authorize the construction of dams, locks and
canals hereby authorized, and in case such construction shall
not be 8o begun the grants, rights and privileges hereby granted
may be forfeited.”

OPINION

The act in question, chapter 355 of the Laws of 1907, contravenes
section 18 of article II1 of the State Constitution.

Section 18 of article III of the State Constitution is as follows:

“The Legislature shall not pass a private or local bill in any
of the following cases: * * * granting to any private corpora-
tion, association or individual any exclusive privilege, immunity
or franchise whatever.”

This provision of the State Constitution was not inserted until
1874 and took effect January 1, 1875. I have been unable to find any
decision of our courts since that time directly involving the question
here presented, namely: does a grant by the Legislature to a private
corporation of a right or privilege to dam a navigable stream and
appropriate and utilize the whole power therefrom contravene the above
provision.

The Act of 1907 is plainly a private and a local bill.

It is a private bill in that it relates only to a particular corporation,
organized for private gain, to be controlled by private stockholders.

The Court of Appeals, in Economic Power & Construction Company
v. The City of Buffalo, 195 N.Y. 286, held that every act incorporating
a company for private gain and generally all acts relating to a single
corporation are private acts. This act comes under the above definition
and is, therefore, a private act.

The courts define a local act as one which in its subject relates to
but a portion of the people of the State or to their property, and may
not, either in its subject, operation or immediate and necessary results,
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affect the people of the State or their property in general. People v.
Supervisors of Chautauqua, 43 N.Y. 10; Johnston v. Spicer, 107 N.Y.
201; Astor v. Arcade Railroad Co., 113 N.Y. 93.

This act comes clearly within the above definition and is, therefore,
a local aect, within the meaning of section 18, article III of the
Constitution.

It remains to be determined whether the rights and privileges
granted are exclusive, within the meaning of the Constitution.

By section 3 of the act in question, the Long Sault Development
Company is given the right “to erect, construct, maintain, operate and
use such dam or dams, canal or canals, reservoir or reservoirs, gates
sluices, trunks, pipes, bulkheads, piers, flumes, abutments and other
works appurtenant thereto, as may be proper or useful for the purpose
of the development of water-power and of electrical power and energy
therefrom, at such point or points upon or adjacent to the south shore
of the St. Lawrence river, near Long Sault island or Barnhart island,
and upon the said islands, or either of them, and between said islands,
and between said islands or either of them and the shores of the said
river and Sheek island (but not across the international boundary line
unless consented to by the Dominion of Canada), as may be selected by
said corporation, and also in and upon so much of the said river and the
bed thereof as lies to the south of the international boundary line, at
or near Long Sault island or Barnhart island, either independently
or in connection with like works now erected, or to be erected, in so
much of said river and the bed thereof as lies to the north or Canadian
side of said international boundary line, and upon and adjacent to
the northerly shore of said river; and to erect, construct, maintain,
operate and use a power-house or power-houses, and conductors,
cables, wires, insulators and other appliances in connection with the
said works for the development of electrical power and energy; and
also to take and use the waters of said river at and above the points
of location of said works heretofore authorized.”

Stronger or more comprehensive or more definite language could
not be used by the Legislature in conferring upon the company the right,
power and privilege of controlling, for the purpose of electrical power
and energy, the waters of the St. Lawrence river at this point.

It might be argued, were the company limited to the use and
development of the water-power in and about Long Sault island, that
the privilege granted is not exclusive, but when it is considered that
the company is given the right to develop water-power, at and above
said place, the conclusion is inevitable that an exclusive privilege is
granted, the limitations of which, in respect to location, are not defined
and may be asserted by the company to prevent all others from enjoying
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a similar privilege, not only at, but above Long Sault island.
How far above is not provided.

Authority is likewise conferred upon the corporation to erect all
structures that it may deem proper or useful for any of the purposes
described, at any points on the south shore or the north shore of the
8t. Lawrence river, upon any of the three islands named, or between
the islands or in the bed of the river, either independently or in connec-
tion with like works now erected, or to be erected, in so much of said
river and the bed thereof as lies to the north or Canadian side of said
international boundary line, and upon and adjacent to the northerly
shore of said river.

The act, therefore, not only grants to the corporation the exclusive
right to develop and utilize all the water-power in and around Long
Sault island, but also contemplates a more comprehensive, general and
exclusive control of the waters of the 8t. Lawrence river at and near that
vicinity, by constructing, independently or in connection with works
at present existing or to be hereafter constructed on the Canadian side
of the river. If the Long Sault Development Company is able, either
through connections with a company or companies on the Canadian
side, or by independent action, to obtain a similar grant of power on
the Canadian side, there can be little question about the exclusive nature
of the privileges and power it would thereby be permitted to exercise.

In addition to all this, it is important to note that the power
granted is perpetual.

In view of the language above quoted and in the light of all of the
facts at hand, the conclusion seems irresistible that the Legislature of
1907 intended and endeavored to grant to the Long Sault Development
Company the exclusive right, either independently or in connection
with other corporation or corporations, to control all of the water-power
that could be generated at that place in the St. Lawrence river and
within a vague and undefined area “above that point,” not only for
the present generation, but in perpetuity.

Under this grant, if valid, succeeding Legislatures are prevented
from granting privileges to any individual or corporation to utilize any
of the water-power at the Long Sault rapids. It may also be claimed
by the Long Sault Development Company that, because of its right to
utilize the water above Long Sault island, no grant can be made by the
Legislature, at least within a reasonable distance above the point in
question, without impairing the charter of the Long Sault Development
Company.

The company might also maintain that any structure hereafter
authorized, above or below the location in question, which would in
any wise affect the hydraulic head or lessen in any degree the efficiency
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of any of the structures of the Long Sault Development Company,
would financially damage, and thereby impair the exclusive rights,
powers and privileges which the Long Sault Development Company
received from the Legislature.

I believe that section 18 of article III of the Constitution was
adopted for the very purpose of preventing such grants as this. At
the time when this amendment was adopted in 1874, nearly all of the
available power sites within the State had been granted by the Legis-
lature by special acts, with scarcely any revenue to the State.

The preservation to future generations of the water-power not
theretofore granted, and which was practically located in the two
border streams, the Niagara and the St. Lawrence, was a vital, essential
and important duty. By section 18 of article III the people undertook
to put an end to the granting of these exclusive privileges, and it is not
unreasonable that they had in mind the undeveloped water-power of
these two great streams. In any event, it was plainly declared in that
provision that no exclusive privilege, immunity or franchise should be
thereafter granted by the Legislature,

The charter in question plainly violates this provision, when we
consider the causes that led to the adoption of, and the purpose sought
to be obtained by this amendment.

There are many decisions of the courts interpreting this language
of the Constitution, but none that I have been able to find which
determine this question contrary to the conclusion which I have reached.

The terms of the Constitution are so plain, simple and compre-
hensive as to leave little room for construction. Nothing can be added
to or taken from the language employed to make more plain the object
aimed at. That object, as provided by the language of the provision,
and as uniformly interpreted by the courts, is twofold: 1. To prevent
monopoly; 2 To leave open competition.

Keeping these objects in view, there is to my mind little difficulty
in applying the constitutional mandate to any given state of facts.

It is urged, upon the authority of Matter of Application of Union
Ferry Company, 98 N.Y. 139, that a privilege, immunity or franchise
is not exclusive within this provision of the Constitution, which does
not, by its terms, prohibit the enjoyment of a similar privilege, im-
munity or franchise by someone other than the grantee. This is founded
upon the language of the court in that case, to be found at page 153,
which is as follows:

“The exclusiveness prohibited is one which is created by the
terms of the grant, not that which results from the nature of the
property or right granted.”
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In that case the court was considering an act of the Legislature
passed in 1882, entitled “An act to provide additional ferry slips and
facilities in New York city for the ferries running between Whitehall
street in the city of New York and Brooklyn.” At page 148 the court
said:

“The whole frame and context of the act are consistent with
the view that its object was not to grant any privilege or franchise
to the Union Ferry Company as a corporation, but, as stated in the
title of the act, to add to the ferry slips and facilities of the particular
ferry which the company named was, at the time, operating.”

The court further held, in sustaining the constitutionality of that
act, that the additional facilities granted by the act would increase the
capacity, not only of the grantee, but of all future lessees of the ferry,
to meet the wants of the public, and that those increased facilities
would be enjoyed by the grantee only under its lease from the city, and
would terminate with the lease and pass to succeeding lessees, and that
the property could not be used for any purpose except the exercise of
the ferry franchise granted by the city, and in whose hands that
franchise might be from time to time.

The court placed particular emphasis upon the fact that the
privilege was not exclusive in respect to the character of the rights
granted, nor indefinite in respect to the time of its enjoyment, and
pointed out as exempting the statute from the constitutional inhibition,
that the right granted, even while enjoyed by the Union Ferry Com-
pany could also be enjoyed by other companies and at the termination
of the lease of the Union Ferry Company, the particular right granted
to that company would pass to its lessee.

The facts of this case, it will be seen, immediately take it outside
of the facts in the Long Sault case. The reasoning of the court in the
Union Ferry Company case is not antagonistic to the contention that
an exclusive privilege was granted to the Long Sault Development
Company.

At page 151 the court cites cases of exclusive privileges condemned
by this provision of the Constitution, among them the Cayuga Bridge
Company v. Magee, 2 Page 116, in which case the charter of the Cayuga
Bridge Company provided that it should not be lawful to erect any
bridge or establish any ferry within three miles of the place where the
bridge of the company should be erected, or to cross the river within
three miles of the bridge without paying toll.

If we apply that doctrine to this case it condemns the charter.
While the act does not expressly provide that no other company shall
enjoy the privileges of the Long Sault Development Company within
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the area covered by the grant, yet the terms of the grant itself make it
impossible that any other grant could be made by the State, or that any
other company or any other individual, even the present riparian owners,
could utilize the water for power purposes in that portion of the river.

I can see no distinetion in principle between the provisions of an
act of the Legislature which expressly provide that there shall be no
competition within a given area, and the provisions of an act which
make it impossible that there should be. To hold that a different
principle applies is to give an absurd construction to this most vital
constitutional principle. Certain it is that the Union Ferry Company
case i8 not authority for any such contention.

That case further cites, as an instance of an exclusive privilege,
the decision of the Court in Mohawk Bridge Company v. U. & 8. R. R.
Co., 6 Page 554. In that case the Mohawk Bridge Company received
a charter to cross the Mohawk. The charter prohibited ferries crossing
the river one mile above and one mile below.

Suppose in that case the Legislature, instead of providing that
no other ferries should cross one mile above or one mile below, had
made a grant to the Mohawk Bridge Company of the waters of the
Mohawk and the bed of the stream, one mile above and one mile below.
It is plain that such a grant would as effectively prevent other ferries
from crossing within that area as if the statute expressly so provided.

I am well aware that, in the Union Ferry Company case, the
Court of Appeals announced the principle that the right granted is not
exclusive simply because it is impossible that any other person or
corporation should enjoy that right, holding that, where it is important
to the public interest that a privilege should be exercised by someone,
the State must necessarily have authority to select the grantee, and that
in such a case the exclusiveness is not produced by the grant, but results
from the nature of the thing granted.

That doctrine cannot be so extended as to protect a grant which,
although in terms not exclusive, yet in addition to the privilege
granted, grants other rights and privileges and properties which, upon
the face of the act itself, make the privilege exclusive.

The Court instances, as supporting this construction, grants of
charters to toll bridge companies, grants of land to railroad companies
for depots, car-yards, ete. These rights, of course, are to a certain
extent exclusive, b1t the grant of a right to build a toll bridge is based
upon an obligation on the part of the company to serve the public by
improving the highway over which toll is taken. The right granted is
in return for a public service rendered, while the rights granted to rail-
road companies to acquire depots, car-yards, ete., are necessary for the
enjoyment of the franchise given to the companies, and that brings the
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case within an entirely different principle. In both these cases the use
is a public one, and essential for the purpose of enjoying the charter
granted by the State, and it is within the power of the Legislature to
determine the necessity of the grant, and when it so determines, keeping
within the line so clearly marked out by the court in the Union Ferry
Company case, the grant is not violative of the Constitution.

The grant made to the Long Sault Development Company is not
within the protection of these principles. It is exclusive within a certain
undefined area. The powers granted are not in the interest of the public,
and the important ones, such as the grant of the title to the bed of the
river, are not essential to the enjoyment of the privilege of developing
a water-power and electrical energy. It prevents competition; it
creates a monopoly in as clear and emphatic terms as could possibly
be used by the Legislature.

I think it is clear, therefore, that it violates section 18 of article III
of the Constitution of the State of New York.

The act in question violates section 7 of article VII of the State Con-
stitution, which provides that the lands of the State now owned or hereafter
acquired, constituting the Forest Preserve, as now fized by law, shall be
Jorever kept as wild forest lands and shall not be leased, sold or exchanged
or taken by any corporation, public or private.

The bed of the St. Lawrence river is within the boundaries of the
county of 8t. Lawrence. Chapter 332 of the Laws of 1893 (article VI,
chapter 43, of the General Laws) provides:

“Section 100. Forest Preserve. The forest preserve shall
include the lands now owned or hereafter acquired by the State
within the counties of * * * St. Lawrence, * * * except

“1. Lands within the limits of any village or city and

“2. Lands, not wild lands, acquired by the State on fore-
closure of mortagages made to the commissioners for loaning
certain moneys of the United States usually called the United
States deposit fund.”

This statute was in force when the present constitution was adopted,
which went into effect January 1, 1895, and contained the following
clause:

“Article VII, section 7. The lands of the State, now owned
or hereafter acquired, constituting the forest preserve as now fixed
by law, shall be forever kept as wild forest lands. They shall not
be leased, sold or exchanged, or be taken by any corporation,
public or private, nor shall the timber thereon be sold, removed
or destroyed.”
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This provision of the Constitution, read in connection with the

provisions of the statute then in force, leads inevitably to the conclusion
that the lands in question are within the forest preserve and may not
be alienated. The Court of Appeals in People v. Fisher, 190 N.Y. 480,
in considering what are forest preserve lands uses the following
language:
“The language of the statute thus specifying the lands which
are included within the forest preserve is clear and definite and does
not in itself require construction. Its plain and positive language
is made even more certain by the fact that some exceptions are
stated therein.”

The bed of the St. Lawrence river covered by the grant in question,
being within the county of St. Lawrence and the State of New York is
land owned by the State, constituting the Forest Preserve as defined
by chapter 332 of the Laws of 1893.

There is no dispute that the land in question is so located, other-
wise the Legislature of the State of New York could not grant title to
these lands, as it undertook to do in the grant to the Long Sault
Development Company.

My attention has been called to the very able brief of Henry W.
Taft, Esq., in respect to the constitutionality of the charter of the
Long Sault Development Company in which he argues at length, and
with much force, that the lands in question were not intended to be
included within the definition of the Forest Preserve, and therefore,
are not within the inhibition of article VII of section 7 of the
Constitution.

I am unable to follow his reasoning and to give the language of
the statute and the language of the Constitution any other than its
plain and natural meaning. Nothing is left open for construction. I
do not see how the statute defining the Forest Preserve could use more
apt language in including the waters under the St. Lawrence river than
it has used; nor how the constitutional convention could have more
clearly expressed the policy of the State against alienating these lands.

The act of 1907 is a private bill which embraces more than one subject
and is defective and erroneous in its title,
Article III, section 16, of the State Constitution provides that:
“No private or local bill, which may be passed by the Legis-
lature, shall embrace more than one subject, and that shall be
expressed in the title.”
The subjects embraced in the bill in question are as follows:
1. The creation of the corporation.
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2. The construction, maintenance and operation of construction
at or near Long Sault island.

3. The development of power from the waters of the St. Lawrence.

4. Constructing and maintaining a bridge.

5. The manufacturing of commodities.

6. The levying and taking of tolls.

7. The erection of transmission appliances.

8. The granting of the title to the bed of the St. Lawrence river
to the corporation.

9. The creation of an exclusive right in perpetuity, to the use of
all the water-power in the Long Sault rapids.

10. The provision for alleged reasonable and proper remunera-
tion to the State for such exclusive privileges.

Members of the Legislature from an examination of the title of
this bill would not expect to find such extraordinary and exclusive
grants as contained therein. The title of the bill does not indicate that
the right to take toll is given to the company; nor that the title to the
bed of the St. Lawrence river is to be conveyed to the corporation.
Development of water-power in the river is readily accomplished without
an appropriation or occupancy of the bed of the stream. The title of
the bill does not indicate that the charter granted is perpetual. The
same criticism applies in respect to the other provisions of the bill
pointed out above.

The Court of Appeals, in Coxe v. The State, 144 N.Y. 396, declared
unconstitutional, as violative of the provisions of the Constitution we
are here considering, an act entitled: ‘“An act to authorize the drainage
of marsh lands” which granted privileges of an important character;
constituted a corporation, to which it gave power to reclaim and drain,
from time to time, wet or overflowed lands and tide-water marshes on or
adjacent to Staten island and Long island. Power was also given to
enter upon all lands and waters for the purpose of making surveys and
to use and own the right and title of the State in and to all the lands
under water that may lie within or between said dykes and the present
shore line, upon the payment to the treasurer of the State of such sum
of money as should be determined by a commission to be appointed by
the Governor, to be a fair value of such lands under water and belonging
to the State. The Court of Appeals said at page 408, in speaking of
this:

“It created a private corporation and its operations affected
four counties in the State. The subjects embraced in it were the
creation of the corporation; the authority to drain and reclaim
tide-water marsh lands; to levy and collect assessments; to
exercise the power of eminent domain and the grant of lands
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belonging to the state. We have seen that the purpose of the act,

as expressed in the title, was the authority to ‘drain marsh lands.’

Without inquiring whether any of these subjects are germane to,

or 8o connected with the one expressed in the title as to escape the

objection, it is quite clear that no citizen or member of the Legis-
lature would expect to find such an extraordinary grant from the

State of lands under water in the body of a bill with such a title,

and that is a fair test of the question.”

The act of the Legislature condemned by the court in the above
case was not more clearly violative of the provision of the Constitution
under consideration than the act incorporating the Long Sault Develop-
ment Company. Nothing in the title, as I have before stated, indicates
that the company is to become the owner of land under water; is to be
permitted, in connection with other companies or acting independently,
to bridge the St. Lawrence at that point; to have exclusive control in
perpetuity of the waters in the vicinity of Long Sault island and above
and below it; to charge toll, and to do the other numerous acts which
by the terms of the statute, it is permitted to do. For instance, the
heading provides that one of the purposes of the act is “to improve
navigation in the St. Lawrence,” while there is nothing in the act to
require the company to improve navigation, or to do anything more
than is necessary to accomplish the purposes of its corporate existence,
provided the navigation of the St. Lawrence is not injured. Many
affirmative acts are to be performed by the company, every one in aid
of its corporate purposes, not one for the improvement of navigation.

1 believe, therefore, that this bill violates section 16 of article I11
of the Constitution of the State.

The act is invalid and inoperative so far as it provides for the aliena-
tion by the State of title to the lands in the bed of the St. Lawrence.

I think it is within the spirit of the resolution that I should also
call the attention of your honourable body to the fact that the act in
question is in excess of the power of the Legislature—in undertaking

to divest the people of the State of the title to the lands under the St.
Lawrence.

The act in question provides that after Congress shall authorize
the construction of the dams, locks and canals authorized by the act,
and after the payment by said corporation into the treasury of the State
of the fixed sum of $10,000, the Commissioners of the Land Office shall,
upon application of said corporation, grant unto it the title and interest
of the people of the State in and to the lands under the waters of the St.
Lawrence river, to be covered or occupied by said works and locks and
power-houses, ete.
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Provision is herein made for the complete surrendering of the title
of the people of the State to the company, upon its complying with the
terms of the act. This, neither the Legislature nor the Board of Land
Commissioners has power to do.

The title of the State of New York to lands under navigable waters is a
sovereign right rather than a proprietary title.

The State holds such lands in trust for the benefit of the public
and that trust the State is powerless to divest itself of. This doctrine
has been clearly announced whenever the question has been before the
courts, both in State and in Federal tribunals, and is not open to doubt.
In the case of Coxe v. The State, 144 N.Y. 396, a case very similar to
this, the court announced this principle in the following language:

“The question is governed in this State by the rules of common
law, modified in some respects by statute and adapted by the courts
to such changes of conditions as existed here., That the dominion
and ownership of such lands (under navigable streams) is in the
sovereign for the benefit of the public has long been settled. Such
dominion and ownership of property generally implies the power
of absolute disposition, but with respect to the land under navi-
gable or tide waters an important limitation has been engrafted
upon this power from the nature of the title. The title of the State
to the sea-coast and the shores of tidal rivers is different from the
fee simple which an individual holds to an estate in lands. It is
not a proprietary, but a sovereign right, and it has been frequently
said that a trust is engrafted upon this title for the benefit of the
public of which the State is powerless to divest itself.”

The same doctrine is announced in People v. N.Y, & 8.1. Ferry Co.,
68 N.Y. 71, and numerous other cases.

The United States Supreme Court states the same doctrine in
Illinois Central R.R. Co. v. Illinois, 146 U.S. 387. The court was there
considering the validity of an act of the Illinois State Legislature,
repealing a former act of that Legislature, which former act undertook
to grant to the Illinois Central Railroad Company certain lands under
the waters of lake Michigan. Upon that point the court said:

“The State holds the title to the lands under the navigable
waters in trust for the people of the State that they may enjoy
the navigation of the waters, carry on commerce over them and have
liberty of fishing therein, freed from the obstruction or interference
of private parties, * * * The control of the State for the pur-
poses of the trust can never be lost except as to such parcels as are
used in promoting the interest of the public thereon or can be
disposed of without any substantial impairment of the public
interest in the lands and waters remaining. * * *
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“The State can no more abdicate its trust over property in
which the whole people are interested, like navigable waters and
soils under them, so as to leave them entirely under the use and
control of private parties except in the instance of parcsls men-
tioned for the improvement of the navigation and use of the waters,
or when parcels can be disposed of without impairment of the
public interest in what remains, than it can abdicate its police
powers in the administration of government and the preservation
of the peace.”

There are numerous other cases in the United States court holding
the same principle.

The title to this land is not necessary for the enjoyment by the
company of all of the power incident to the development of water- and
electrical power at that point. It is not a grant for any public use or
in which the public at large is interested, or by which the public is
benefitted. It clearly, therefore, contravenes the very nature of the
State’s sovereign control in this respect.

It may be argued that this is not important at present, in that
it does not arise until Congress has acted; and also, that the powers
granted to the company, being capable of full enjoyment without the
grant of the title to the bed of the stream, that therefore, to that extent
the act may be sustained. As the court said in the Coxe case:

“The various provisions of the act are so mingled together
and dependent upon each other, that it is not clear that any of
them can stand independently.”

I believe, therefore, that this act should be condemned also,
because of the provision which provides for the grant of title in the
company of the bed of the St. Lawrence river at the point in question.

I believe, also, that this grant which is in excess of the power of
the Legislature does not constitute an obligation on the part of the
State toward the company, which is beyond the power of revocation by
a subsequent Legislature.

THE REMEDY

The resolution further requests an opinion whether or not any present
action or proceedings may be brought by the State to ascertain judicially
whether the act in question contravenes the Constitution.

The grant made is ineffective until Congress shall authorize the
construction of the dams, locks and canals authorized by the act. This
is conceded by the act itself and is necessarily so, for the reason that
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the St. Lawrence is a national boundary, is a navigable river and is,
aside from regulation by treaty between this government and Canada,
subject to control for purposes of navigation and military defense by
the United States government and Canada to the extent of their
respective ownerships. In other words, the Federal control of the St.
Lawrence river to the national boundary line is paramount to the
control by the State for the purposes of navigation and military defense
only. I believe it to be the law that the State cannot make a grant of
a navigable river except subject to this paramount right of the Federal
government, which right can only be enjoyed for the purpose of navi-
gation and military defense.

Until, therefore, the Federal government, in conjunction with the
Canadian government, or independently, shall recognize this grant as
not interfering with the Federal use and control of the waters of the
river at this point, the grant does not become effective. No legal pro-
ceedings, therefore, are necessary and it is not clear that any can be
maintained in the courts to determine the constitutionality of that
grant, especially as no power of privilege can be exercised by the grantee
concededly until the Federal government, through Congress, has
authorized the construction of dams, locks and canals as authorized by
the act. I believe, however, that the Legislature has power in this case
either to repeal the act or to direct the Attorney-General to bring an
action to procure a judgment vacating and annulling the act of incor-
poration. The latter power of the Legislature can be exercised only if
the Legislature reaches the conclusion that the act was procured by
fraudulent suggestion or the concealment of a material fact made by
or with the knowledge and consent of the persons, or any of them,
incorporated. (Section 130, General Corporation Law).

The power of the Legislature to repeal an act passed by a former
Legislature, when deemed in conflict with the Constitution, I think is
unquestioned. It has been exercised in the past by the Legislature
with the approval of the court. Chapter 257 of the Laws of 1875
repealed a grant of land under water made by a previous Legislature.
This act was before the court in Coxe v. The State, 144 N.Y. 391. At
page 403 the court discusses the terms of the repealing act and assumes
that it was within the legislative power. In that case no question was
made even by the corporation affected of the power of the Legislature
to repeal the grant. In Illinois Central Railroad Company against
Illinois, 146 U.8. Reports, 387, the United States Supreme Court held
valid and effective an act of the Legislature of the State of Illinois
repealing an act of a former Legislature undertaking to grant to the
Illinois Central Railroad Company the right and title of the State of
Illinois in and to the submerged lands constituting the bed of lake
Michigan and lying east of the tracks and breakwater of the Illinois
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Central Railroad for the distance of one mile. The court in that case
held the principle that is contended for in this opinion, that this grant
exceeded the power of the Legislature in that State could not alienate
to a corporation its ownership and control of lands under navigable
waters but held them in trust for the people, and that to that extent
the act of the Legislature was invalid and the repealing act was valid
and effective.

CONCLUSION

It is my opinion, therefore, that the powers and privileges granted
the Long Sault Development Company by chapter 355 of the Laws of
1907 was an invalid and unauthorized grant for the reasons:

1. That the act in question is unconstitutional in that it con-
travenes section 18 of article III of the State Constitution, which pro-
vides that the Legislature shall not pass a private or local bill granting
to any private corporation, association or individual any exclusive
privilege, immunity or franchise whatever. This bill is private and
local and grants an exclusive privilege, as contemplated by section 18
of article IIT of the Constitution.

2. It violates section 7 of article VII of the State Constitution,
which provides that the lands of the State now owned or hereafter
acquired, constituting the Forest Preserve, as now fixed by law, shall
be forever kept as wild forest lands, and shall not be leased, sold or
exchanged, or taken by any corporation, public or private.

The bed of the 8t. Lawrence river, which, by the act in question,
is directed to be conveyed to the Long Sault Development Company,
is owned by the State and was so owned at the time the provision of the
Constitution was adopted, and was included within the Forest Preserve,
as defined by section 100 of chapter 332 of the Laws of 1893, describing
the lands included within the State Forest Preserve.

3. The act in question is a private bill and embraces more than
one subject, and is, therefore, in violation of article III, section 16, of
the State Constitution, which provides that no private or local bill
which may be passed by the Legislature shall embrace more than one
subject, and that shall be expressed in its title.

4. The act is invalid as being in excess of the powers of the
Legislature, in that it provides for the alienation by the State to the
Long Sault Development Company of title to the lands in the bed of
the St. Lawrence river. The title of the State in these lands is a
sovereign right, rather than a proprietary title. It is inconsistent with
that right, which must be exercised for the benefit of the whole people,
that the title to the bed of a navigable stream should be granted in fee
to a private corporation.
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I do not deem it within the scope of the resolution that I should
call the attention of your honourable body to the great disparity between
the value of the rights and privileges undertaken to be granted to the
Long Sault Development Company, and the revenue therefrom reserved
to the State. While that is not the least striking provision of this most
remarkable grant, yet it is a question of policy and of economy which
it is competent for the Legislature to determine, and is not I deem it,
a question upon which the Legislature desires or needs my opinion.

All of which is respectfully submitted,

THOMAS CARMODY
Attorney-General

To the Honourable the Senate of the State of New York
Dated : December 30, 1912

&




LT ———

APPENDIX III (a)

ACT TO REPEAL

Tue Acr oF INcorroraTION OF THE LoNG SavLr DEVELOPMENT
CoMPANY—SIGNED BY THE GOVERNOR OF THE STATE OF NEW
York, May 8, 1913

LAWS OF NEW YORK—By Authority
Chap. 452

N Act to repeal chapter three hundred and fifty-five of the laws of
nineteen hundred and seven, entitled “An Act to incorporate
the Long Sault Development Company, and to authorize said

company to construct and maintain dams, canals, power-houses and
locks at or near Long Sault island, for the purpose of improving the
navigation of the St. Lawrence river and developing power from the
waters thereof, and to construct and maintain a bridge, and carry on
the manufacture ot commodities,” providing for the repayment to such
company of certain moneys paid by it under such act and making an
appropriation therefor,

The People of the State of New York, represented in Senate and
Assembly, do enact as follows:

Section 1. Chapter three hundred and fifty-five of the laws of
nineteen hundred and seven, entitled “An Act to incorporate the Long
Sault Development Company, and to authorize said company to con-
struct and maintain dams, canals, power-houses and locks at or near
Long Sault island, for the purpose of improving the navigation of the
St. Lawrence river and developing power from the waters thereof, and
to construct and maintain a bridge, and carry on the manufacture of
commodities,” is hereby repealed, upon the following grounds:

First. That chapter three hundred and fifty-five of the laws of
nineteen hundred and seven is unconstitutional in that it contravenes
section eighteen of article three of the State Constitution, which pro-
vides that the Legislature shall not pass a private or local bill granting
to any private corporation, association or individual any exclusive
privilege, immunity or franchise whatever.

Second. That the said act is unconstitutional in that it con-
travenes section seven of article seven of the State Constitution, which
provides that the lands of the State now owned or hereafter acquired,




66 COMMISSION OF CONSERVATION

constituting the Forest Preserve, as now fixed by law, shall be forever
kept as wild forest lands, and shall not be leased, sold or exchanged,
or taken by any corporation, public or private.

Third. That the said act violates section sixteen of article three
of the State Constitution, which provides that no private or local bill,
which may be passed by the Legislature, shall embrace more than one
subject, and that shall be expressed in its title.

Fourth. That the said act is invalid as being in excess of the
powers of the Legislature, in that it attempted to provide for the aliena-
tion by the State to the Long Sault Development Company of title to
the land in the bed of the St. Lawrence river. The title of the State in
those lands is a sovereign right rather than a proprietary title. It is
inconsistent with that right, which must be exercised for the benefit
of the whole people, that the title to the bed of a navigable stream
should be granted in fee to a private corporation.

2. The State comptroller is hereby authorized and directed to cause
the repayment and return to the Long Sault Development Company
of any and all sums paid by such company into the State treasury, under
the provisions of section four of chapter three hundred and fifty-five
of the laws of nineteen hundred and seven, with interest on said
respective sums from the times of their several payments, upon securing
proper vouchers therefor; such moneys to be paid out by the State
treasurer upon the warrant of the comptroller from the moneys here-
inafter appropriated therefor. Such company is continued in existence
for the purposes only of receiving and giving proper vouchers for said
moneys, making proper distribution or application thereof among its
members or other persons entitled thereto, and the winding up of its
affairs,

3. The sum of thirty-six thousand three hundred and twenty
dollars (836,320), or so much thereof as may be necessary, is hereby
appropriated out of moneys in the State treasury not otherwise appro-
priated for the purpose of making the payments provided for in this
act.

4. The enumeration in this act of the grounds for such repeal
shall not be deemed to qualify or impair the full force and effect of the
repeal.

5. This act shall take effect immediately.
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ACT TO PROVIDE FOR CLAIMS

PreseNTED BY THE LonG Saunr DEvELOPMENT COoMPANY, AGAINST

THE STATE OF NEW YORK—SIGNED BY THE GOVERNOR OF THE
StaTe, May 8, 1913

LAWS OF NEW YORK—By Authority
Chap. 453

Al\' Act to confer jurisdiction upon the board of claims to hear, audit

and determine the alleged claims, if any, which may be presented

by the Long Sault Development Company against the State of

New York by reason of the repeal by the Legislature of chapter three
hundred and fifty-five of the laws of nineteen hundred and seven.

The People of the State of New York, represented in Senate and
Assembly, do enact as follows:

Section 1. Jurisdiction is hereby conferred upon the board of
claims to hear, audit and determine the alleged claims, if any, which
may be presented by the Long Sault Development Company against
the State of New York by reason of the repeal by the Legislature of
chapter three hundred and fifty-five of the laws of nineteen hundred
and seven, and the State hereby consents in all such claims to have its
liability determined, provided that such alleged claims, if any, shall be
filed with the board of claims within six months after this act takes
effect. No award shall be made on any such claims against the State
except upon such legal evidence as would establish a liability against
an individual or corporation in a court of law or equity.

2. Nothing herein contained shall be regarded as conceding the
validity of any of such alleged claims upon the part of the State growing
out of the enactment by the Legislature of chapter three hundred and
fifty-five of the laws of nineteen hundred and seven, and by the repeal
of said statute, nor as waiving, on behalf of the State, any defense
thereto.

3. This act shall take effect immediately.




{
i
|

APPENDIX IV

A BILL*

H. R. 14531, Intropucep IN THE UNirep States House or REPRE-
SENTATIVES, G1sT CoNGRESS, SECOND SEssioN, DECEMBER 14TH
1909 Y G. R. MauBY, BEING A BiLL 1o PROVIDE FOR THE CoN-
sTRUCTION OF DAms, Locks, CANALS, AND OTHER APPURTENANT
SrrucTures IN THE St. LAWRENCE RIVER AT, AND NEAR LoNa
Savrr Isuanp, Saint LAwreNCE County, NEW YORK

B 0 it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That the
Long Sault Development Company, a corporation organized under
the laws of the state of New York, its successors and assigns, be, and
they hereby are, authorized to construct, maintain, and operate for
water-power and other purposes a dam or dams across the St. Lawrence
river between points on the United States and Canadian shores of said
river near Long Sault island or Barnhart island or Sheek island, and
the said islands, or any of them, and between said islands, in and across
so much of the said river as lies south of the international boundary
line between the United States of America and the Dominion of Canada,
either independently or in connection with like works now erected or to
be erected in and across so much of said river as lies to the north, or
Canadian, side of said international boundary line, and in connection
with such dam or dams, a bridge or bridges and approaches thereto,
and a lock or locks, a canal or canals, and other structures appurtenant
thereto: Provided, That such dam or dams, lock or locks, canal or
canals, and other siructures appurtenant thereto shall be constructed,
maintained, and operated in all respects subject to and in accordance
with the provisions of the Act entitled “An Act to regulate the con-
struction of dams across navigable waters,” approved June twenty-
first, nineteen hundred and six: And providid further, That such bridge
or bridges and approaches thereto shall be constructed, maintained,
and operated in all respects subject to and in accordance with the pro-
visions of the Act entitled “An Act to regulate the construction of
bridges over navigable waters,” approved March twenty-third, nineteen
hundred and six, except that the actual construction of the works here-
by authorized shall be commenced within one year and completed

*The Bill was rected to by the Rivers and Harbours Committee. It was
revised and a new Bill was reported




INTRODUCTION OF BILL 14531 69

within fifteen years from the date of the passage of this Act, or from the
date of the consent of the proper authorities of the United States of
America and the Dominion of Canada to the construction of said works,
or of the approval of the plans and specifications and location and ac-
cessory works thereof; and this Act shall not be construed as authoriz-
ing said company, its successors or assigns, to construct the said dams,

cauals, locks, and other works until such consent and approval shall
be obtained.
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MEMORANDUM

By C. E. LirrLEFIELD, PRESENTED BEFORE THE COMMITTEE ON RIVERS
AND HarBoURs oF THE UN1tEp StATES HOUSE OF REPRESENTA-
Tives 1IN OpposiTioN To Biun H. R. 14531, PExpING BEFORE
Rivers AND HarBours CoMMITTEE

EMORANDUM in behalf of J. Wesley Allison, W. 8. Connolly

and the Shipping Federation of Canada.

In addition to the foregoing the Richelieu & Ontario Navigation
Company and the Montreal Harbour Commission were represented in
person opposing the Bill. Protest was filed from the citizens of Wad-
dington, N. Y., and memorials that had been filed before the Interna-
tional Waterways Commission by the Board of Trade of the City of
Toronto, the Dominion Marine Association, the Montreal Board of
Trade, and La Chambre de Commerce du District de Montreal, the Com-
mission of Conservation, Canada, the Ontario Government by its at-
torney I. Hillard, K.C., were filed, and a letter from George C. Bolt,
enclosing a remonstrance from the New York Board of Trade.

I

The real question upon which Congress has to pass

The Long Sault Development Company chartered by the state of
New York, May 23, 1907, is given by its charter the exclusive right for
all time to the use of the waters of the St. Lawrence river for the de-
velopment of electrical power “at or near Long Sault island.” The
amount expected to be developed is a minimum of 500,000 horse-power.
The total developed and potential electrical horse-power for the United
States in 1908 was 1,827,000 horse-power, and the total developed at
Niagara was 274,040 horse-power.

The project contemplates the greatest development of water-power
ever before attempted under one charter. The capital stock of the
Long Sault Development Company is one million dollars, It is all
owned by the Aluminum Company of America, which has a paid in
capital of twenty millions and has the absolute monopoly of aluminum
in the United States. Inasmuch as the Aluminum Company is the sole
party in interest we shall for the purpose of convenience refer to the
Aluminum Company as the party behind the project.
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In the brief filed by the Aluminum Company it is contended that

if the project is approved it will become vested with the exclusive right
to the use of the water subject to regulation by the United States. This
we concede. The great proposition is then, shall the exclusive right
for all time to the use of all of the water-power of the St. Lawrence river
“at or near Long Sault island” with the potential development of at
least 500,000 electrical horse-power be transferred, under the conditions
and circumstances hereafter to be indicated, to the Aluminum Company
thus having an absolute monopoly of the manufacture of aluminum in
the United States?

Upon the propriety of this action on general principles, attention
is called to the fact that the question of electrical power and its con-
centration in private hands has been made the subject of an extended
investigation by the Bureau of Corporations, which in its report of Janu-
ary 14, 1909, stated that the General Electric interests controlled,
developed and potential, substantially 252,000 horse-power; the
Westinghouse interests 180,000 horse-power; other large power com-
panies 875,000; the remaining 520,000 of the total of 1,527,000 by
smaller companies.

The Bureau said:

“It is obvious that the effect upon the public of such present
and future conditions is a matter for serious public consideration.”

If this be true, the pending project is entitled to careful considera-
tion.

1I

The Saint Lawrence river is an international boundary and should
under no circumstances be embarrassed in its navigation features by large
investments of private capital,

The Ashburton Treaty, in Article VII, provides that the :
“Channels in the river St. Lawrence on both sides of the

Long Sault Islands and of Barnhart Island * * * ghall be equally

free and open to the ships, vessels, and bcats of both parties.”

A project like this which includes a lock only on the American
side and a complete dam of both channels, the practical use of which is
questioned by engineers and experienced navigators, is clearly inhibited
by the provision of the Treaty.

Every difficulty involved in the erection of permanent structures
by private capital in a navigable river as bearing upon its improvement,
at some future period, in a manner and under circumstances impossible
to anticipate at the time of giving the original authority applies with
vastly greater force to an international navigable river than to one solely
within the limits of the country conferring the authority.
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It is too obvious for argument that neither country can in the
slightest degree, at least directly, regulate or control, either on the line
of navigation or the development of water-power, the works that are
situated in the other country. The interests of either country may
develop to be entirely adverse to the other. The circumstances that
would result in such a condition it is impossible to foretell—the prob-
ability of their occurrence is by no means remote. It is extremely
unwise for either country to embarrass itself by authorizing the in-
vestment of vast sums of private capital under circumstances so entirely
beyond its control.

This project contemplates the development of all the water-power
in the river as a whole, which involves the power upon both sides, both
in Canada and the United States, and by reason of the complications
involved as above indicated, the control of the river should never be
allowed to pass into the hands of any private corporation and neither
government should allow itself to be embarrassed by private invest-
ments.

I

Navigation is paramount and no development ought to be allowed
which is not on a comprehensive plan devoted primarily to the improvement
of the whole river in the interests of navigation, as to which the development
of power should be purely incidental.

This project from the standpoint of legislation is exclusively for the
development of power, and there is no effort upon the part of the New
York Legislature to improve navigation in the slightest degree.

Messrs, Freeman and Noble, engineers representing the Aluminum
Company, men of high character, great ability and distinguished repu-
tation, both conceded that power was the primary purpose and that
navigation was incidental thereto. Congress has had an experience
which should lead it to exercise the greatest of caution in allowing
private capital to secure a foothold in a navigable waterway. The
Chandler-Dunbar Water Power Company some years since developed a
water-power in the Sault Ste. Marie river. Although the original
authorization was no doubt considered wise and judicious and as not
involving any future embarrassment to the Government, it has now been
definitely decided that the public interests require the entire elimina-
tion of the company from that great navigable waterway, and the
Government is now engaged in the condemnation of the property of
the company and we understand large sums are claimed by the com-
pany to adequately compensate them for the loss thereby sustained,
very much larger sums we apprehend than are represented by the actual
investment.
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In a great navigable waterway like the St. Lawrence river, the
Government ought not to beembarrassed by private investments, although
it retains the power to regulate and control the locks and dams. After
the construction upon plans approved by the Department at that time
believed to be adequate, it is easy to see how subsequent developments
may show that the power of changing and modifying should be exercised,
and whenever such power is exercised or invoked, the inconvenience or
expense to which the private enterprise is to be subjected is always an
extremely embarrassing factor involved in the question of change.
While it may have the right to compel a great corporation to make what
are clearly necessary changes, the fact that the corporation will be sub-
jected to large expense is a factor which tends to embarrass the efficiency
of the right reserved to the Government. Such rights should not be
granted in a case of the magnitude of the one before the Committee.

While the St. Lawrence river is not now utilized as is the Sault Ste-
Marie, it should not be forgotten that its use is very rapidly increasing.
In 1895 the total quantity of through freights passing through the Wel-
land and St. Lawrence canals both east and west from and to Montreal
was 277,244 tons. The same freight in 1909 had increased to 1,116,515
tons, quadrupling in fifteen years. The St. Lawrence is the only natural
waterway by which Canada can get the competition of water-borne
freight from its vast agricultural and mining resources in the West to
the Atlantic. The vast project of a deep waterway from the Lakes to
the gulf of Mexico, involving an expenditure as has been estimated by
some of five hundred millions of money, now has many earnest and able
advocates, The state of New York is expending some one hundred
millions of dollars for the development of its canal system. There are
numerous large rivers giving an outlet from the interior of the United
States to the Atlantic coast. The vital commercial necessity of water-
borne competition is thus recognized on the very largest scale. The St.
Lawrence should be preserved for great National and International
exigencies of that character.

If it is said that the Dam Act as amended June 23, 1910, provides
for the elimination from a navigable waterway of the investment of
private capital, we submit that the remedy thus provided prohibits this
project. The Act provides that

“Congress may revoke any rights conferred in pursuance of
this Act whenever it is necessary for public use, and in the event
of any such revocation by Congress, the United States shall pay
the owners of any dam and appurtenant works built under authority
of this Act as full compensation, the reasonable value thereof, exclusive
of the value of the authority or franchise granted, such reasonable
value to be determined by mutual agreement between the Secretary
of War and the said owners, and in case they cannot agree then by
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proceedings instituted in the United States Circuit Court for the
condemnation of such properties.”

First note the broad and comprehensive character of the property
that will have to be paid for on the basis of “ full compensation” by the
United States—*“any dam and appurtenant works.” This would include
not only all the power-houses and dams, but the plant and the machinery
that would be constructed in connection therewith, and probably upon
both sides of the International boundary line, with all of the transmission
lines and sub-stations that might be “appurtenant works” for the pur-
pose of transmitting electricity at least two hundred miles and perhaps
three hundred. The Aluminum Company admits that the construction
of the dams and power-houses alone will involve an investment of at least
forty millions. No information is afforded as to the cost of the “ works”
that may be “appurtenant” thereto. Suppose that all of “the appur-
tenant works” involved an equal amount of expenditure as that involved
in the power-houses and dams. You would have eighty millions of in-
vestment, and under this provision of the Statute if the United States
found it necessary to remove the works in order to provide adequately
for the navigation that may ultimately be developed in the vast country
reached by the head waters of the St. Lawrence and the chain of great
“unsalted seas” connected therewith, the Company would be entitled to
“the reasonable value thereof ” on the basis of “ full compensation” to be
determined ultimately by twelve men, who would have the right to say
how much should come from the Treasury of the United States to re-
imburse the actual investment made by a company on the faith of an
Act of the State and Federal legislatures. It is safe to assume that the
private corporation would not suffer any very marked reduction upon
its original investment under such circumstance.

Attention is here called to the two concluding provisos of Section
4 of the Act of June 23, 1910, The first has already been quoted. The
second provides that

“The authority granted * * * ghall terminate at the end
of a period not to exceed fifty years from the date of the original
approval of the project under this Act unless sooner revoked as
herein provided or Congress shall otherwise direct.”

The third proviso reads as follows:

“Provided, however, that this limitation shall not apply to
any corporation or individual heretofore authorized by the United
States or by any state to construct a dam in or across a navigable
waterway upon which dam ezpenditures of money may have hereto-
Jore been made in reliance upon such grant or grants.”

This proviso was a part of the amendment of June 23, 1910. By a
very fortunate and happy coincidence it covers exactly the case of the
Aluminum Company.
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By the provisions of the second proviso the authority conferred
upon all persons or corporations developing power terminated at the end
of fifty years. Corporations covered by the third proviso were excepted
from this provision as to termination at the end of fifty years and could
therefore have a perpetual franchise.

It happens that the Long Sault Development Company, while not
yet authorized by the United States, was authorized by the state of
New York on May 23, 1907, to construct dams, ete., and it also happens
that the Long Sault Development Company has undoubtedly expended
some money in reliance upon the “grant” of the state of New York.
They contended before the Committee that they had expended $1,738 -
373.12. We know of no other company that enjoys the advantage of
coming within the exception provided in this general law, so that while
companies hereafter authorized either by the State or the United States
must receive their authority subject to termination at the end of fifty
years, by virtue of this exception, the Aluminum Company, otherwise
known as the Long Sault Development Company, enjoys a perpetual
franchise. It should also be here remarked that the claimed expenditure
of $1,738,373.12, while urged before the Committee as a reason why
Congress should concur with the New York legislature in giving the
necessary authority cannot in any legitimate sense be urged as a reason
for the grant of such authority, because, while it may be that they have
made the expenditure in part at least, on the faith of the New York
Statute, there is no sense in which they can be said to have made such
expenditure on the faith of the action of Congress, because Congress has
not yet acted, and they can hardly assume that they can proceed with
large expenditures in anticipation of the favourable action of Congress
and then insist that such expenditures should be considered by Congress
in entitling them to favourable action in connection with the matter of
authorization.

1v

The project will injure and not improve navigation

The project is primarily one of power development, with navigation
incidental thereto. No obligation is imposed upon the Company to im-
prove navigation—simply not “to impair or obstruct the navigation.”

It is true that the Aluminum Company produced able, distin-
guished and experienced engineers, such as Messrs. Freeman and Noble,
who were confident that the project would result in an improvement
to navigation. They thought that the currents and character of the
river could be ascertained as well in rowboats as in the large steamers
that actually navigate the river, which does not seem to us to be a
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justifiable inference. Mr. Noble admitted that he had at one time
considered the question of navigation with reference to the Long Sault
rapids, where the project is to be located, and then decided upon a canal
around the rapids in:tead of improvement in the rapids, and suggested
that the relative expense was one of the elements involved. While they
had devoted some time to the consideration of this project, neither of
them claimed to have made a comprehensive study of the whole river or
to be thoroughly familiar with all of its conditions, or that with reference
to this project they had studied it primarily as a navigation proposition.

Mr. John Kennedy of Montreal appeared for the Montreal Board of
Harbour Commissioners, He is an engineer of at least equal ability,
character and experience. He lives upon the St. Lawrence river. He
has made it a life study, and more particularly as to its navigation. He
did not hesitate to express the opinion that the project upon the facts
disclosed would result in an impairment of navigation instead of an im-
provement.

Two captains and pilots, who have been engaged for years in the
navigation of the St. Lawrence, both upon freight and passenger vessels,
joined in expressing the same opinion.

The experience of the Canadian Government in an energetic effort
to improve navigation at the Galop rapids, is a conclusive demonstra-
tion of the fact that the opinion of the highest engineers is of very trifling
value as to the effect of any effort to improve the St. Lawrence river.
The Canadian Government, under the advice of its best engineers, ex-
pended $1,100,000 in an attempt to improve navigation at the Galop
rapids within the last few years. When the improvement was completed
its effect was such that no insurance company would carry insurance
upon vessels that use it. It cost the Canadian Government $1,100,000
to demonstrate that the opinion of competent engineers is not always a
safe basis to proceed upon in attempting to improve this river.

The Richelieu & Ontario Navigation Company is a corporation
chartered both in Canada and the United States. It has assets of over
five millions. It operates a passenger and freight service on lake On-
tario and on the St. Lawrence river between Niagara, Kingston and
Montreal. It has about 21 passenger and freight vessels. It operates
during four months of the year on the St. Lawrence river, and runs its
boats down all of its rapids. The principal of these rapids are the Long
Sault and Lachine rapids, the Long Sault rapids being in many respects
the most important and attractive. It operated two boats on the river
the past season, representing an investment of $100,000. It has another
already completed at a cost of $200,000 to run during the next season.
It expends $35,000 in cash every year for advertising. It carries during
the months of June, July, August and September upon these tourist
steamers down these rapids between fifty and sixty thousand people
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each year (an increase of about 50 per cent. during the last five years),
eighty-five per cent. of whom come from the United States. The at-
tractions on the route are the features that draw substantially all of this
travel. The fare is $5.00 from Kingston to Montreal. The project
absolutely eliminates the Long Sault rapids, and according to the state-
ment of Mr. O'Donohue, the Assistant Manager of the Company, and
Captain Batten, its chief pilot, who has the actual charge of the opera-
tion of one of its steamers during the summer season, the construction of
the lock and its use at the Long Sault rapids, which will be needed if
the project goes through, will on account of the time required therein
and the insurmountable difficulties of navigation at and below the Lachine
rapids, also eliminate that rapids. With these two rapids eliminated
the business of the Richelieu & Ontario Navigation Company would be
substantially destroyed. This alleged improvement to navigation will
cost the Richelieu & Ontario Navigation Company hundreds of thousand
of dollars, and deprive thousands upon thousands of American citizens
of a healthful life-giving pleasure, but will no doubt add to the profits
of the Aluminum monopoly.

Captain W. G. Batten, with thirty-five years’, and Captain J. H.
Logan, with about forty years’ practical experience in navigating the
river, covering the Long Sault rapids, both say that the project would
be impracticable for freight-carrying vessels below the power-houses at
their contemplated location, and both agree as to the effect it would
have upon the Richelieu & Ontario Navigation Co.

The river northeast of, and below the proposed Long Sault and
Barnhart Island power-houses to the eastern end of the Cornwall canal
is not now used for navigation except by passenger steamers, mainly
going down the river, and by log rafts, Inorder to utilize the proposed
lock, freight boats will have to go up the river at this place, and both
of these experienced navigators say, as the result of their actual experi-
ence at that place in large steamers, that the river is and will be entirely
impracticable, if not absolutely impossible of navigation for freight
vessels and tows on account of the swift, winding and tortuous current,
with its swirls and eddies and narrow channels,

It is impossible for either engineers or pilots to state precisely
what the result of the project would be as to navigation. The proba-
bilities only can be suggested. The project once authorized, the
investment once made, if the result is disastrous to navigation, the
public will have to bear it, except upon the condition of reimbursing
the Company for its investment. This is a hazard that Congress ought
not to assume.
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The ice jams d by the d ing of the river would place the
country above in great jeopardy.

In 1879, 1887 and 1905 dangerous ice jams were caused in the
St. Lawrence river simply by reason of the fact that a bridge of ice
was formed by swinging a sheet of ice from one shore to the other.
These flowed the river upstream something like ten miles during the
last of January. The water was raised near the upper end of the jam
from 94 to 11 feet at different points along the river, and the occurrence
of soft weather was the only thing that prevented vast destruction of
property. Arresting the flow of this river in mill ponds, either large
or small, very greatly increases the probability of the occurrence of
jams of this character and makes their occurrence early in December
instead of the latter part of January very much more than probable.
The injury that would thus result to the people living upon the river
above, as well as to the canals that have been constructed by the
Canadian Government at an expenditure of millions of money, can not
be estimated.

The Aluminum Company contends that there is no danger from
this cause, and that the main channel, which they contemplate in their
project would be kept open. Mr. Freeman, who is their principal
consulting engineer, stated “as to the main channel, that would un-
doubtedly keep open ezcept under a rare contingency.” 1t is clear that
there are contingencies under which the river would be closed, and no
foresight can tell when such contingencies will occur or when by a lack of
diligence or ability upon the part of the Company an ice jam would
be precipitated. It is a hazard that the Canadian Government with its
canals, and the people upon both sides of the river, with their property,
ought not to be subjected to.

Appreciating these great dangers the state of New York has made
it a misdemeanor to

“detach any field of ice or large body of ice,”
in the Saint Lawrence that

“forms or is likely to form a bridge or passage-way between an
island of the river and the main shore or between any islands of
such river” (Penal Code, Sec. 1904).

yet it authorizes the construction of dams, which renders the creation
of bridges of ice on the surface almost inevitable, leaving it to the
diligence or ability of the corporation to avert the dangers and does
not require the Company to provide against them.
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Congress exercises under this Charter a concurrent power with the
New York legislature and assumes equal responsibility for the legislation,
so that if the act of the New York legislature from any point of view was
improvident and ill advised, the concurrent act of the Congress will for the
same reasons be likewise improvident and ill advised,

The Aluminum Company files an elaborate brief discussing the
respective rights and powers of the State and Federal governments
in the premises, which follows very closely the lines laid down in the able
and exhaustive reports of Senator Nelson for the committee on com-
merce of the Benate, and Representative Stevens as chairman of the
sub-committee of the Interstate and foreign commeree committee of the
House of Representatives upon this subject.

We have no occasion to enter upon a discussion of those questions,
as they are in no sense involved in the matter pending before the Com-
mittee. If the state of New York had given to the Long Sault Develop-
ment Company a clear and unconditional right to develop power and
an unqualified title to the lands involved, without any reference to
the rights of Congress or to the question of navigation, and the Alu-
minum Company were now here asking Congress for its permission to
exercise the unconditional rights thus obtained from New York in
this navigable water, then perhaps it might well be that the question
as to whether or not the only power that Congress could exercise would
be such as it might exercise “for the purpose of maintaining or improv-
ing navigation” would have to be determined. But that is not the
question presented.

After defining the purposes of the corporation in section 1, the
Act of the New York legislature in section 3, proceeds to authorize
the corporation

“to erect, construct, maintain, operate and use all such dam or

dams, canals or canals,” ete.
as may be necessary; and in Section 4, provides that

“After the Congress of the United States shall authorize the con-

struction of dams, locks and canals hereby authorized,” etc.,

¥ * % (the commissioners of the Land Office shall upon appli-
cation of said corporation grant unto it the title and interest of the
people of the State in and to lands under the waters of the St.

Lawrence river to be covered or occupied by said works and locks

and power houses,” ete.

The Aluminum Company contends, and we concede that the title
to such lands is in the state of New York, and it is clear that the Com-
pany cannot acquire this title and this right to “erect said works”
until Congress shall “authorize the construction of dams, etc.” The
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legislative steps are, first, authorization by the state of New York; and,
second, authorization by Congress. Until both authorizations concur
the corporation has no right to proceed and the Act is inoperative. It
is the Act of the legislature of the state of New York and not the necessity
of protecting navigation that makes the concurrence of Congress neces-
sary. It is a condition that the legislature had a right to impose and
did impose. There is no intimation in the Act that Congress has to act
in the interests of navigation or in any other interest or from that or
any other point of view in deciding to “authorize” as provided. This
condition thus imposed upon the corporation by the Act is unlimited
and unqualified and does not confine the Congress in reaching its de-
termination to the protection of navigation or to the accomplishment
of any particular purposes. The discretion, the exercise of which will
make the Act operative or inoperative, is full, complete, unqualified
and conclusive. It imposes upon Congress the full responsibility of
determining whether or not upon all of the important public considera-
tions involved this stupendous natural resource shall be delivered for all
time to the exclusive control of the Aluminum monopoly. It makes
the Congress a joint sponsor of the project, as without its concurrence
it cannot become an accomplished fact. If this condition had not been
imposed by the Act of the New York legislature, the Act of Congress
could not have had any effect upon the conveyance of the title and the
consummation of the grant to the Company. Congress might in such
case have refused to allow the works to be constructed in the river,
but that is as far as it could have gone. By expressly making the Act
inoperative, except upon the authorization by Congress, the legislature
of New York have imposed upon Congress the responsibility of saying
whether or not the Act shall or shall not become operative as a legisla-
tive contract between the state of New York and the Long Sault De-
velopment Company. By so doing it has conferred upon Congress a
far greater power than it possessed under the Constitution, and that is,
the right to say whether this extraordinary contract with the Aluminum
Company shall or shall not be completed. This being true, every im-
portant public consideration that contraindicates the wisdom and
propriety of allowing the project to be consummated upon the terms
proposed are elements that must be considered by Congress.

VII

The character of the Charter of the Long Sault Development Company
so far as it relates to navigation.

In the preamble of the Act it is stated, among other things, that
it is
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“for ’.,he purpose of improving the navigation of the St. Lawrence
river.

In the first section it is also declared, among other things, that the
purposes of the corporation are for

“and the permanent improvement of navn@auon of the St. Law-

rence river at and above and below said place.”

Section 3 of the Charter defines in considerable detail the rights
and privileges that are conferred upon the corporation and provides,
among other things, that

“the said rights being gmxted upon the ezpress condition that said
corporation, ete.” ‘ * (here follows provisions as to com-
pensation for injuries md provisions in relation to locks and dams
and complying with acts of Congress, etc.) “and also upon condi-
tion that the rights hereby granted shall never be so used as to
impair or obstruct the navigation of the St. Lawrence river, but,
on the contrary, that said navigation shall be preserved in as good
condition as, if not betler than, the same is at present, regard being
always had to the amount of the natural flow of water in said river
as affecting its navigability from time to time.”

Section 4 provides that after the Congress of the United States
shall have authorized the construction of the works involved, a con-
veyance of the title and interest of the people of the State in the lands
covered by the works shall be made, but there is no suggestion or inti-
mation in Section 4 or in any other portion of the Act, that the United
States is expected or required to impose any conditions that will improve
navigation. So far as the Charter is concerned, the Company is under
absolutely no obligation whatever to improve navigation. The au-
thorization provided for by Congress is not predicated upon either main-
taining or improving navigation.

The Dam Act of 1906 (U. 8. Stat. at Large, Vol. 34, p. 386) did not
require the Chief of Engineers to impose as a condition of the construc-
tion of a dam the improvement of navigasion. That provision did not
appear in the Act of 1906 until it was amended by the Act approved
June 23, 1910, where it was provided that

“As a part of condmons and stipulations lmposed by them

shall provide for improving and developing navigation.”

So that under the Charter of this Company there is no obligation
resting upon the Aluminum Company to improve in any degree naviga-
tion as a part of the consideration of the vast rights contemplated to
be transferred to them. It is clear that the preamble and the first
section of this Charter are misleading and deceptive, as while they would
lead the cursory reader to believe that one of the principal purposes of
the Charter was the improvement of navigation, the specific provision
which follows authorizing the exercise of all the rights, powers and
privileges of the Company, without the improvement of navigation,
is directly inconsistent therewith.

6
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VIII

The compensation provided for by the Charter of the Long Sault
Development Company 1is grossly inadequate and ought not to be approved
by Congress, as it will have to be if Congress concurs in the authorization
desired.

The compensation provided for is found in Section 4 of the Charter—
$10,000 is payable after Congress shall concur in authorizing the con-
struction; $15,000 in 1910; $20,000 in 1911. After 1911, upon the
first 25,000 horse-power, “the average amount of electrical horse-power
generated ” during said year “at the rate of 75 cents per horse-power.”
In excess of 25,000 up to 100,000 “at the rate of 50 cents per horse-
power,” and in excessof 100,000 “ at the rateof 25cents per horse-power.”
Just exactly why this peculiar scheme of progressive reduction in price
to be paid, predicated upon a condition where it is obvious that there
would be a correspondingly progressive profit in the utilization of the
power, has not yet been adequately explained.

Mr. Davis, the president of the Aluminum Company, stated that
his company contemplated utilizing some 100,000 horse-power at the
South Sault power-house on the American side, all of which could be
developed without touching the main channel, and that the 75,000 horse-
power developed and utilized after the first 25,000 would be at a con-
siderably less cost and at a greater corresponding profit to the Company,
and at the same time their burden of payment to the State would be
correspondingly decreased instead of increased. Why the State should
receive less when the corporation was making more is somewhat anom-
alous, to put it mildly. If this is the first effort on the part of the
state of New York, as was suggested, to conserve its natural resources,
it is hardly prudent to allow this peculiar scheme for compensation to
become the precedent for the price to be paid therefor. Congress must
approve this scheme of compensation in order to concur in authorizing
the construction desired.

There is a provision in this section of the Act which might deprive
the state of New York of a larger part, and perhaps the whole, of this
compensation, as it provides:

“But in case said corporation shall at any time be compelled
to make n.n{ payment to the Dominion of Canada or the Province
of Ontario for the use by said corporation of any portion of said
water to generate power as authorized by this Act, said corporation
shall be entitled to an e%xiuble readjustment of the rate of com-

tion to be paid to the State for that portion of the said water
or the use of which said corporation shall be compelled to make
payment to said Dominion or Province.”
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Then follows a provision for making the readjustment by arbi-
trators. It will be perceived that while the amount is to be determined
by arbitrators, the Act specifically confers upon the Long Sault De-
velopment Company the right to a readjustment. It says, “said cor-
poration shall be entitled to an equitable readjustment of the rate of com-
pensation, ete.”, so that even this compensation is bound to be reduced
in case Canada imposes any price for the development of water-power.
No definite basis was presented to the committee upon which a con-
clusion could be reached as to the value of this power. It was conceded
by Mr. Freeman that the cost of development and installation and the
cost of operation and the price for which the power could be sold were
the necessary elements involved in the determination of the value of
the horse-power. He admitted that the elements were not sufficiently
definite to entitle him to reach a conclusion upon either the cost of de-
velopment and installation or the cost of operation, or upon the price
for which it could be sold. The Aluminum Company has absolutely
failed to furnish any of the elements upon which a definite conclusion
could be reached. Inasmuch as power can be developed upon the St.
Lawrence river at Waddington, for $48 a horse-power, and the contem-
plated development cost here would be only $80 per horse-power
reckoning the total development cost at forty millions, and the horse-
power to be developed 500,000, on a 5 per cent. basis $4.00 per year
per horse-power, and electric power is now being sold at Ottawa for $15
per horse-power, a distance of only sixty miles from the Long Sault
rapids, and power can be transmitted commercially 200 miles with a loss
of only 10 per cent., here is & margin of $11 a horse-power to cover interest
on cost of transmission plant and operating expense and profit. It is
evident enough that the project is susceptible of developing an enormous
profit, the amount of which in the absence of the information withheld
by the Aluminum Company, it is impossible with any definiteness to
ascertain.
Mr. Freeman stated that

“Looking at it in a very general way, I thought this propo-
sition would cost some $80 per horse power, all complete.”

This would mean on a five per cent. basis $4 per annum for horse-
power. He declined to give any estimate of the cost of operation on
the ground that he could not do so “without making a detailed state-
ment of all the different el ts.”” He objected to the five per cent.
basis for the reason that

“You cannot finance a water-power projeet of this kind in a
locality like that without putting in various other elements and
speculative elements in the way of common stock and preferred

sto‘gk”md brokerage and percentages to the underwriting syndi-
cate.
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Then followed this examination:

Mg. Lirruerienp: Do you mean to say that you do not think
you could handle this J)mpouition without the familiar process of
over capitalization, and watering of stock?

Mr. Freeman: I do not know that it is over capitalization.

Mr. Lirruerierp: Some people think it is; the issuing of
stock without anything but the expectation or the hope of success-
ful speculation. Is that right?

R. FREEMAN: Yes.

Mg, LirruerieLp: Instead of its being watering of stock it is

issuing stock on the hope of a successful speculation?
r. FREEMAN: Capitalized hope?

Speculation by corporations upon the hopes and desires of the
unwary and unsuspecting is not an unfamiliar incident of financial
practice. It is interesting to learn that the Aluminum Company
expects to conform to this time-honored practice and that at the
proper time the public will be allowed as usual to gamble. There can
be no gamble unless Congress “shall authorize” it. Will it promote such
a speculation?

It is to be further borne in mind upon the question of the adequacy
of this compensation that while the ultimate minimum development
of power contemplated is 500,000 horse-power, that that by no means
measures the return that it is possible for the Aluminum Company
ultimately to receive for the power. The Act requires them to pay
compensation “upon the average amount of electrical horse-power
generated during such year.” It is a well-known commercial fact
that it is possible for electrical companies to sell to their customers
an amount of power largely in excess of what they can actually develop
or generate. Upon this point Mr. Rickey, the practical engineer of
the Aluminum Company, said:

“Q. Where there is a large number of customers, that would
involve an increase of 75 to 100 per cent. over the amount de-
veloped ?

Mg. Rickey: In some places it is estimated at 100 per cent.
Whether or not an adequate demand for all of this power can be

developed is, of course, a matter of uncertainty. The power is to be
granted for all time, and it is not a question as to whether or not the
demand can be created within the next twenty, thirty or fifty years.
The question is whether there are possibilities for the creation of the
demand in any time to come. There is no provision in the act for any
readjustment of price. If the adequate demand can be created with the
necessary number of customers so that when power is sold on the
peak basis, the overlapping of the peak loads enables them to sell
vastly more than they generate. While they may continue to generate
500,000, it is quite possible that they might sell 1,000,000 horse-power,
resulting in a profit beyond the dreams of avarice. The steady and

2 A ma o oo
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continuous diminution of the fuel supply is constantly increasing the
value of water-power, its only substitute, and thus emphasizes the
situation.

Enough appears from the facts above stated to show that the
compensation reserved by the state of New York in its Charter is grossly
inadequate. If the state of New York and the United States believe
that their natural resources should be properly conserved, we submit
that it should not begin the process of conservation by contracting for
a compensation for all time that is grossly inadequate, and with the
peculiar provision that might by virtue of the action of the Canadian
Government in asserting its proper rights, deprive the state of New
York of substantial compensation. It is believed that when the
Canadian Government act with full information and in accordance
with its present well settled policy, it would not dream of granting
these vast rights under conditions which make them practically a
princely gift rather than the assumption of any burden appreciable
in its character by the donees of the rights.

In his presidential message at the opening of this Congress, Presi-
dent Taft indicated clearly the policy that should be pursued by the
Federal Government which would require a leasing

“for not exceeding fifty years upon a proper rental, and with a
condition fixing rates charged to the public for units of electric
power; both rentals and rates to be readjusted equitably every ten
years by arbitration or otherwise, with suitable provision against
assignments to prevent monopolistic combinations.”

Congress adopted a similar policy at Sault Saint Marie with refer-
ence to the Michigan Lake Superior Power Company, then in the hands
of receivers, with an expenditure of about seven millions already made
in developing water-power, when it provided:

“That a just and reasonable compensation shall be paid for the
use of all waters or water-power now or hereafter owned in said
Saint Mary river by the If:xted States, whether utilized in said
River or in any lateral canal (Michigan Lake Superior Power Com-
gmg') said compensation to be fixed by the Secretary of War

* and the Secretary of War, in his discretion, may Rrovnde

for readjustment of compensation at periods of ten years.” (Act

approved March 3, 1909, U.S. Stat. at Large, Vol. 35-1, page 821).

It is hardly necessary to suggest that a proper rule for the Federal
Government would be quite proper for the state Government, and
that the scheme of compensation in this project bears no resemblance
whatever to the method suggested by the President and adopted by
Congress for the conservation of Federal water-power. It not only
creates a great monopoly of all the power and instead of providing
“against assignments to prevent monopolistic combinations,” by
Bection 10, which reads as follows:
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“This act and all the terms, conditions and provisions thereof
shall apply to the successors and assigns of the incorporators named
in the first section thereof,”

would seem to contemplate assignments without limit.

The fact that the New York legislature fixes this compensation
cannot relieve Congress of its responsibility upon this point. The
legislative history shows that the Bill was first passed in the New York
legislature without any provision for compensation and that it was
returned by the Governor for amendment in that respect. We are
informed that there was no hearing upon this Bill before the committees
that reported it and practically no debate upon its passage. It is
claimed that after many conferences with the Governor the compensa-~
tion provided was agreed upon. It appeared clearly at the hearing
that the Governor had no more information than was presented to the
Committee which was entirely inadequate for the purpose of reaching
any conclusion as to the value of the power. Further than that, when
questioned upon the point as to whether the development of one-half
a million horse-power was disclosed to Governor Hughes, Mr. Freeman
cautiously said:

“I do not think that came out very fully.”

So that the conclusion reached by the Governor in the hurry of a
legislative session was reached upon an entirely inadequate basis, and
without having before him the information necessary to a proper and
just conclusion.

X

The project contemplates a monopoly of 500,000 horse-power on the
part of the Aluminum Company without any obligation to develop it.

There is nothing in the Charter that requires the Long Sault Deve-
lopment Company to generate any horse-power. It is true that the act
provides that the title to the lands to be conveyed to the corporation

“ghall revert to the State unless the same are actually used by
said corporation and covered by its canals, dams, reservoirs, gates,
sluices, trunks, pipes, bulkheads, piers, flumes, abutments or other
works appertaining thereto, or are necessary to the enjoyment for
said purposes of any lands so used or covered within fifteen years
from the conveyance thereof.”

This provision clearly applies to the works to be constructed by the
Company. Nothing is said about the development by the works of
water-power or as to the amount of power to be developed. The effect
of the provision is that if the various works described are not erected
then the title reverts. There is no suggestion that any horse-power or
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any amount of horse-power must be developed in order to preserve the
title of the Company to the land. It is also true that section 9 provides
that the

“gaid corporation shall begin the work of constructing its dam
ursuant hereto within one year after the Congress of the United
tes shall authorize the construction of the dams, locks and
canals hereby authorized, and in case such construction shall not
be so begun, the grants, rights and privileges hereby granted may
be forfeited,”
and it is also true that H. R. 14531 provides

“that the actual construction of the works hereby authorized shall
be commenced within one year and completed within fifteen years
from the date of the passage of this Act,” ete.
but this simply requires the construction to be begun, and to be com-
pleted. Nothing is provided with reference to the power to be de-
veloped. The only thing that can be said to indirectly require the
Aluminum Company to develop power is the provision found in the
section relating to compensation, which provides that

“if for any year after 1911, the amount payable at rates aforesaid,
is less than $25,000, then said corporation shall pay for such year
the sum of $25,000 instead of the amount that would be payable
at the rates aforesaid.”

This undoubtedly does require the corporation to pay at least
$25,000 per annum, and to take care of this they would only need to
generate under the scheme—the compensation provided in the Act—
50,000 horse-power at 50 cents per power, which would be equivalent to
$25,000 a year. Inasmuch as they contemplate the building of a plant
that will use within the next seven or eight years at least 100,000 horse-
power, this provision would very clearly not operate as a burden upon
them, because with a development of 100,000 horse-power they would
be paying instead of $25,000, $50,000 per year. The only provision in
the Act that even induces them to develop horse-power, does not con-
template the production of more than 50,000 horse-power. They would
still have the right to dam the whole river and control the whole power,
and whether or not the power thus monopolized by them would be
generated and utilized would depend altogether on the view that the
corporation itself took as to its own financial interests without any re-
ference to the public rights or the public interests or the public require-
ments,

The Long Sault Development Company being chartered for a
private purpose, manufacturing, and not exercising a public use, the

public will have no power to compel the Company to develop and sell a
single horse-power.

87
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X

It is conceded that the principal purpose of the Long Sault Develop-
ment Company is a manufacturing purpose and that the power of eminent
domain cannot be exercised therefor.

It may be contended that the Aluminum Company have taken care
of this by the purchase of all of the riparian rights, but it is not conceded
that they have covered the territory that will be necessarily affected
by the project As to such as they have not purchased they have no
Constitutional right to take any part of their property for the purposes
of this corporation.

1t is respectfully submitted in conclusion that in view of all of the
foregoing considerations which we think are the most important and
salient, although they do not include all that might be suggested, that
Congress will not be justified in concurring with the New York legislature
in making effective its attempt to turn over to the Aluminum Gompany
with its monopoly of aluminum products for practically no considera-
tion, the monopoly of these stupendous natural resources.

C. E. LITTLEFIELD

&K




APPENDIX VI

MEMORANDUM

CoNCERNING THE RigHTS AND Powers or THE LonG Savrr DeveLop-
MENT COMPANY BY VIRTUE OF THE ACT OF THE LEGISLATURE OF
THE STATE OF NEW YORK, UNDER WHICH IT 18 INCORPORATED,
BEING CHAPTER 355 oF THE LAaws or 1907%

Y SECTION 1 of Chapter 355 of the Laws of 1907 of the state of
New York the Long Sault Development Company is constituted
a body corporate for the purpose “of erecting, constructing, maintain-
ing, operating and using in connection with the St. Lawrence river a
dam or dams, a canal or canals, a reservoir or reservoirs, and a power-
house or power-houses, and works appurtenant thereto, at or near
Long Sault island, in the county of 8t. Lawrence, and of erecting and
constructing a lock or locks, and works appurtenant thereto, at or near
the same place, all for the development of electrical power and energy
and the permanent improvement of navigation on the St. Lawrence
river at and above and below said place; and also of constructing and
maintaining a bridge upon or in connection with said works and of carry-
ing on the manufacture of commodities with the said power.”
Section 2 of the Act confers upon the Company corporate powers
usually possessed by corporations organized under general laws.
Section 3 of the said Act of Incorporation provides as follows:
“SecrioN 3. Said corporation shall have the right to erect
construct, maintain, operate and use all such dam or dams, ¢
or canals, reservoir or reservoirs, gates, sluices, trunks, pipes, bulk-
heads, piers, flumes, abutments, and other works appurtenant
thereto, as may be proper or useful for the purpose of tge develop-
ment of water-power, and of electrical power and energy therefrom,
at such point or points umn or adjacent to the south shore of the
St. Lawrence river, near Long Sault island or Barnhart island, and
upon the said islands or either of them, and between said islands,
and between said islands or either of them and the shore of the said
river and Sheek island (but not across the international boundary
line unless consented to by the Dominion of Canada), as may be
selected by said oorn;:tion, and also in and upon so much of the
said river and the thereof as lies to the south of the inter-
national boundary line, at or near Long Sault island or Barnhart
island, either independently or in connection with like works now
ulﬂnwnpfeuntod before the Rivers and Harbours Committee
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erected, or to be erected, in so much of said river and the bed
thereof as lies to the north or Canadian side of said international
boundary line, and upon and adjacent to the northerly shore of
said river; and to erect, construct, maintain, operate and use a
power-house or power-houses, and conductors, cables, wires, in-
sulators and other appliances in connectic = with the said works for
the development of electrical power and .. crgy; and also to take
and use the waters of said river at and above the points of location
of said works heretofore authorized, and to construct and main-
tain upon, over and in connection with said dam or dams and other
works, a bridge or bridges across or partly across the 8t. Lawrence
river, with the approaches thereto, for the use of foot pmenlfen,
animals :.:d velucl;l, :;g tohchn;ge reuon::)dle rates gf toll for
passage thereon; the said rights being granted upon the express
condition that said corporation shall make just compensation to all
ns injured by the exercise of the rights and privileges hereto-
ore granted, and that said corporation shall also erect and con-
struct a lock or locks as may be required by the United States of
America, and shall provide electrical power or energy for the main-
tenance, operation and use of said lock or locks, free of charge, and
shall in all other respects perform, fulfill and abide by all and
singular the conditions and Uprovilions of this Act, and also of any
act of the Congress of the United States relating thereto, and also
upon condition that the rights hereby granted shall never be so
used as to impair or obstruct the navigation of the 8t. Lawrence
river, but, on the contrary, that such navigation shall be preserved
in as condition as, if not better than, the same is at present,
being always had to the amount of the natural flow of water

in said river as affecting its navigability from time to time.”

Section 4 of the Act provides that after the United States shall have
authorized the construction of the dams, locks and canals authorized
by Section 3, and after the payment to the State by the Company of the
sum of $10,000, the New York Commissioners of the Land Office “shall,
upon application of said corporation, grant unto it the title and interest
of the people of the State in and to lands under the waters of the St.
Lawrence river to be covered or occupied by said works and locks and
power-houses * * *.” Provision is then made for the forfeiture
of the title in case the lands so granted are not actually used for the
purposes mentioned. Payment is to be made to the State by the com-
pany of certain amounts based upon the amount of electrical horse-
power generated by the Company’s works.

And it further provided as follows, viz.:

“The payments above specified are based upon the assumption
that the said corporation under the authority of this Act, subject
only to the lawful control of the United States Government, ma
use for the purposes herein specified, at the places herein mention
all of the waters of the St. Lawrence river south of the international
boundary line.”
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It is thus apparent that the purpose of the New York legislature
was to provide for the improvement of navigation at or near Long Sault
island on the St. Lawrence river, and in connection therewith to
authorize the erection of a plant for the development of electrical
power through the use of the surplus water of the river.

The Long Sault Development Company will, when it shall have
complied with the requirements of the Federal law and upon the terms
prescribed by the statute, become vested with (a) the title to that part
of the bed of the St. Lawrence river which it is necessary to use in the
construction of the works contemplated by the Act, and (b) the right to
construct and maintain such works and to enjoy to the exclusion of all
others the right to divert and use for purposes of operating its works,
the surplus waters of the 8t. Lawrence river; subject, however, to such
regulation either in respect of the character of the works or the use of
the water of the river as the Federal Government (and, to some extent,
pointed out below, the State Government) may from time to time impose
in order to maintain unimpaired the navigability of the river.

The jurisdiction of the Federal Government in respect of navigable
waters is derived solely from the clause of the Constitution conferring
upon it the power to regulate commerce among the several states and
with foreign nations. That clause does not vest in the Federal Govern-
ment any ownership in the flowing water or the use thereof, but only
the paramount power to make and enforce such regulations as it deems
proper for the preservation or improvement of the navigability of the
stream. This power does not, however, enable the Federal Government,
where the works are not undertaken at its own expense, to make a grant
either with or without compensation, of the right to use the surplus
waters of the stream for power purposes—it may only prohibit such
use if it interferes with navigation. Subject only to this control by the
Federal Government, the power to regulate and control the use of
navigable streams for purposes of navigation and to grant rights for the
use of the water of the stream for purposes other than navigation, is
vested in the States.

Applying these principles to the case of the Long Sault Develop-
ment Company, it follows:

(1) That the State Government has the power (a) to grant to the
Company title to the land under water necessary for the construction
of its works, (b) to determine whether its works will constitute an ob-
struction to navigation or whether the diversion of the water necessary
for its works will affect the navigability of the river, and (¢) to exact
compensation for the use of the surplus waters thus diverted, and:

(2) That there is no power vested in the Federal Government
except, in maintaining free navigation, to approve or disapprove the
contemplated works of the company or to require modifications
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thereof; in neither case, however, exacting as a condition the payment
of any compensation for the privilege of erecting and maintaining
them.

Title to Bed of River St. Lawrence is Vested in the State of New York

The law upon this subject has recently been correctly summarized
in Fulton Light etc. Co. vs. State of New York (65 Misc., 263), where the
Court of Claims of the state of New York pointed out that under deci-
sions of the courts of the State there are four classes of streams and
bodies of water within the State, one of which includes rivers like the
Hudson river, where the State owns the bed of the stream and a public
easement in its waters, where the tide ebbs and flows and the title of
the riparian owner extends only to high water mark. The court
remarked that “In this class must also be placed those streams and
bodies of water, non-tidal in character, which form a boundary between
this State and other States and Canada, like the Niagara and 8t. Lawrence
rivers and lake Champlain.”

Under the common law, the title to the soil beneath tidal waters
was vested in the Crown, whereas title to the bed of the stream in all
waters above the ebb and flow of the tide was in the riparian owners.
But in England, where this doctrine arose, there was little difference
between navigable streams and tidal waters. The doctrine, if rigidly
applied in this country, would have vested in the riparian owners title
to the soil beneath the waters of our great rivers and lakes, and this
fact early led to the holding by the courts of a number of states that
the doctrine was not applicable to the conditions in this country;
and in New York it has long been held that the common law rule was
not to be applied to the larger rivers of the State. Rights to the land
under the waters of the Niagara river were in the case of Niagara
County Irrigation Co. vs. College Heights Co. (111 App. Div., 770) and
also in Buffalo Pipe Line vs. N. Y. & Lake Erie R. R. Co., 10 Abb., New
Cas., 107, and in the former case the court referred to one class of rivers
as “those where the tide flows and recurs, together with the tideless
rivers of the first magnitude, such as the Niagara, 8t. Lawrence, Mo-
hawk, Genesee and Allegheny. In rivers of this class the riparian
owners have no title to the bed of the same, consequently no exclusive
privilege therein; but the same remains in the State for the common
use and enjoyment of all the public.” In Matter of State Reservation
(37 Hun. 537) it was held, with reference to the waters which form
the international boundary line between the United States and Canada,
as defined under the treaty of Ghent, that the proprietary right of the




MEMORANDUM OF LONG SAULT DEV. CO. 93

State extends to the centre of the Niagara river. In the early case of
Canal Appraisers vs. Tibbits (17 Wend., 570) the court said in reference
to the Niagara river (p. 619):

“It is evident that the acts of the Government in reference to
almost all the rivers in the State have been upon the assumption
that the State had not with them, or that the common law
was not applicable to them. In the Niagara river, at Black Rock,
the State not only erected a dam for the supply of the canal
with wnurimbut has actually leased the water privileges which

belong to the owners of the soil, if the common law is applicable
to that noble river.”

The State has established penal laws covering fishing rights in the
St. Lawrence and the Niagara rivers, which would be inconsistent with
an ownership of the bed of that river by the riparian owner (People vs.
Gillette, 11 N. Y. Bupp., 461); and it has been customary for the State
to make grants of land under the waters of the St. Lawrence river, as
appears in the Thousand Island Steamboat Company vs. Visger, 179 N.Y.,
206.

Even in Canada the common law rule that the title to the bed of
a non-tidal river is in the riparian owner is rejected, and it is held that
the St. Lawrence river above tide-water is a navigable river, the bed
of which is vested in the Crown (Dizon vs. Snetsinger, 23 Com, Pleas,
Upper Canada, 235).

In the United States Courts there has been some apparent conflict
in the decisions. But this has been due largely to the fact that the
Court has been influenced by the view held upon the subject in the
States where the question has arisen. Where, however, the Supreme
Court has been free to pass upon the question, it has held that
the New York rule, above referred to, is correct (Barney vs. Keokuk,
94 U. 8., 324; Illinois Central R. R. Co. vs. Illinois, 146 U. 8., 387;
Shively vs. Bowlby, 152 U. 8., 1; Scranton vs. Wheeler, 57 Fed. Rep. 803;
Packer vs. Bird, 137 U. 8., 661). In Barney vs. Keokuk the Court said
(p. 338) that there was “no sound reason for adhering to the old rule
as to the proprietorship of the beds and shores of such (i.e., navigable)
waters. It properly belongs to the States by their inherent sovereignty,
and the United States has wisely abstained from extending (if it could
extend) its survey and grants beyond the limits of high water. The
cases in which this court has seemed to hold a contrary view depended
as most cases must depend, on the local laws of the States in which the
lands were situated.”

Under the common law rule the bed of a navigable stream which
is not vested in the State belongs to the riparian owner. At that part
of the 8t. Lawrence river affected by the projected works of the Long
Sault Development Company that company is the owner of all of the
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land along the shore and it would, therefore, even if the common law
rule were applicable, be the owner of the land under the waters of the
river.

The United States could under no circumstances have title to the
bed of the stream. In Pollard’s Lessee vs. Hagan, 3 Howard, 212, the
United States had attempted by patent to convey the bed of the Ala-
bama river and the Supreme Court held the patent void, because the
United States by its acquisition of Alabama through treaty with Spain,
had never acquired any title to the soil under navigable rivers and
none had been conferred by the Constitution of the United States. To
the same effect are the cases of Martin vs. Waddel, 16 Peters, 367, and
Good Title vs. Kibbe, 9 Howard, 471. In Scranton vs. Wheeler, supra,
Justice Lurton, then Chief Judge of the Circuit Court of Appeals for
the Sixth Circuit, said (p. 810) that “the doctrine that the title to the
submerged lands within the banks of navigable rivers belongs to the
States respectively within which such rivers are situate and not to the
United States, was settled at an early day and has never since been
questioned.” In Rumsey vs. New York & New England R. R. Co., 63
Hun, 200, the Court referred to the decision of the Supreme Court in
Gibbons vs. Ogden (9 Wheaton 1), and said:

“Thus the state ylelded and granted to Congress the power
to regulate commerce an: tion upon the waters of the
Hudson River, but it mmndomothm more. It conferred no
proprietary or property rights, and while the power granted is
plenary as to the objects specified and implied, yet the t con-
tains, neither e reul nor by implication, any cession of territory
or property o uf “The power bestowed upon
Co oomprebandl only the use of the water, and in no way
diminishes the right of the State as the owner of thesoll. * * *
It is thus made manifest that Congress has no control of the land
under the waters of the Huduon river, and cannot appropriate
them to any use * .

TheState may make an absolute grant to an individual of land under
the water of a navigable river, In Langdom vs. Mayor, 93 N. Y., 129, it
was said that the State had the power to give private rights therein. In
People vs. New York & Staten Island Ferry Co., 68 N. Y., 71, it was said
that “the legislature may, as the representative of the people, grant the
soil, or confer an exclusive privilege in tide waters, or authorize a use
inconsistent with the public right, subject to the paramount control of
Congress * * *' In Hoboken vs. Penn. R. R. Co., 124 U. 8., 656,
Mr. Justice Matthews, expressing the opinion of the Court, said (p. 691)
that the State had the power to grant submerged lands of navigable
waters to individuals and that

“under these grants the land conveyed is held by the grantees on

the same terms on which all other lands are held by ; rivate persons

under absolute titles, and every previous right of the state of New
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Jersey therein, whether

fully exercise over nll other private property.”

It follows from the above authorities that the land under the waters
of the 8t. Lawrence river belongs to the state of New York and the
Long Sault Development Company will by the grant of the State become
vested with title to the land under water necessary for its works.

The State of New York has the Power to Grant to the Long Sault
Development Company the Right to Construct its Works and to Use the
Surplus Waters of the St. Lawrence River for the Purpose of Generating
Power.

The nature of the rights of the Btate with reference to the waters of a
navigable stream are peculiar and have no counterpart in any other kind
of ownership. The ownership or control of waters is always qualified,
inasmuch as the State holds the rights with reference to the use of the
flowing water in trust for the people and cannot convey them so as in-
juriously to affect the right of the public to make use of the stream for
purposes of navigation.

In Sweet vs. City of Syracuse, 129 N. Y., 316, the Court of Appeals
held that there could be no such thirg as absolute property acquired in
the flowing water, as it had nono of the attributes commonly ascribed
to property and was not subject to exclusive dominion or control. The
Court (p. 335) quoted from Blackstone to the effect that “water is a
movable, wandering thing, and must of necessity continue common
by the law of nature; so that I can have only a temporary, transient,
usufructuary property therein.” The Court held that the corpus of
the stream could never become the subject of fixed appropriation or ex-
clusive dominion, although “the right to its use, as it flows along in a
body, may become a property right.” While, therefore, there can be
no such thing as actual ownership of the “aggregated drops that com-
prise the mass of flowing water,” the rights of the State with reference
to the control of the usufructuary property therein or of its potentiality
for a variety of useful purposes, not inconsistent with its main function
in providing a medium for navigation, are extensive and absolute.
Among other things the State may make grants of rights to use surplus
water not needed by the public for purposes of navigation. Instances
where States have granted such rights will serve to illustrate the extent
of this power.

In Huse vs. Glover, 15 Fed., 292, aff. in 119 U.8,, 543, it was claimed
that the locks and dams constructed by the State did not aid navigation,
but were an impediment. The court held that the State could deter-
mine what promoted navigation, and its decision was final, so long as
Congress did not interfere, and that the right to charge toll for the use

roprietary or sovereign, is transferred or
except such sovereign rights as the State may law-
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of locks erected by the State was based upon the same ground as the
right of municipal corporations owning improved wharves upon naviga-
ble waters to charge for their use.

In Monongahela Navigation Co. vs. United States, 148 U. 8., 312,
it was held that a State might authorize a private company to construct
a dam, or other work, in connection with the improvement of naviga-
tion, and might further authorize the company to exact tolls, and that
if thereafter the United States Government should condemn the property
of such company, it must pay as a part of the damages for the taking
the value of the franchise for tolls. The court said (p. 345) that “the
assertion by Congress of its purpose to take the property does not destroy
the state franchise.”

In Sands vs. Manistee River Improvement Co., 123 U. 8., 288, tolls
were exacted under authority of the legislature of Michigan, and upheld
by the court, upon the ground that “ Regulations of tolls or charges in
such cases are mere matters of administration, under the entire control
of the State.”

And, finally, the power of a State to grant to private individuals the
exclusive right to use the surplus waters of a navigable stream was ex-
pressly recognized by the Supreme Court in Green Bay & Mississippi
Canal Co. vs. Patten Paper Co., 172 U.8., 58, and in Kaukauna Water
Power Co. vs. Green Bay & Mississippi Canal Co., 142 U. 8., 254, On
the admission of Wisconsin to the Union as a state, Congress granted to
it lands, the proceeds of which were to be used in improving certain
water-ways of the State, and a company was organized under legislative
authority of the new State which with such proceeds constructed in the
Fox river, a navigable stream, dams and other works. The works so
constructed were subsequently purchased by the United States Govern-
ment, but the right to use the surplus waters made available by the erec-
tion of the dam and not required for the purpose of navigation was not
transferred. The United States assumed possession and exclusive con-
trol of the river and expended a large amount of money in its improve-
ment while the Canal Company continued in possession of the water-
power.

In the Kaukanna case the controversy was between the company
and a riparian owner who claimed to be entitled to usea portion of the
surplus water above the dam for power or other purposes, but it was
held that he could not complain for the reason that the project wasunder-
taken by the State, and it was entitled to dispose of the surplus water for
its own advantage even though the riparian owner, but for the dam,
would to some extent, have been able to use the water as it flowed past
his property. The court said that a State probably could not appro-
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priate the property of individuals for the sole purpose of creating a
water-power to be leased for manufacturing purposesand then proceeded
(p. 273):

“But if in the erection of a public dam for a recognized public
purpose, there is necessarily produced a surplus of water which
may properly be used for manufacturing purposes, there is no sound
reason why the State may not retain to itself the power of control-
ling or disposing of such water as an incident of its right to make
such improvement, * * * Ag there is no need of the surplus
running to waste, there was nothing objectionable in permitting the
State to let out the use of it to private parties and thus reimburse itself
Jor the expenses of the improvement, * * ¥

“There was every reason why a water-power thus created
should belong to the public rather than to the riparian owners.
Indeed it seems to have been the practice, not only in New York,
but in Ohio, in Wisconsin, and perhaps in other States, in authoriz-
ing the erection of dams for the purpose of navigation, or other
public improvements, to reserve the surplus of water thereby
created to be leased to private parties under authority of the State;
and where the surplus thus created was a mere incident to secur-
ing an adequate amount of water, for the public improvement,

such legislation, it is believed, has been uniformly sustained (p.

274). * * * The dam was built for a public purpose, and the

act provided that if, in its construction, any water-power was in-

cidentally created, it should belong to the State, and might be sold
or leased in order that the proceeds of such sale or lease might

assist in defraying the expenses of the improvement (p. 281). * *

* If any such water-power were incidentally created by the erec-

tion of a dam, it was obviously intended that it should belong to

the public and be used for their benefit and not for the emolument

of a private riparian proprietor (p. 282).”

People vs. Tibbetts (19 N.Y., 523) was an action by the State to
recover rents under a lease of one-half of the surplus waters of the Hud-
son riverat the Troy dam. Defendant contended that he was entitled,
as riparian owner, to the use of the water, and the lease was without
consideration. In sustaining the lease, the court says, per Strong, J.
(p. 528):

“The riparian owner may undoubtedly use the water passing
or adjoining his lands for his own advantage, so long as he
does not impede the navigation, in the absence of any counter-
claim by the State as absolute proprietor. But the State may, as
such proprietor of the waters grant them, or any interest in them
to an individual. If there is any restriction upon such power, it
is that which is imposed by the Constitution of the United
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States * * * [t is beyond dispute that the State is the absolute
owner of the navigable rivers within its borders, and that as such
owner it can dispose of them to the exclusion of the riparian owners,
In this case the State exercised its power of disposition in making
the lease, and consequently such lease is valid.”

It is quite clear from these authorities that if the grant to the Long
Sault Company of the right to use the surplus waters of the St. Law-
rence river is incident to the main purpose of improving the navigability
of the river, it is within the power of the State.

The Federal Government has no right under the constitution, as a
condition of approving the plans, to demand a participation in the benefits
of the water-power created by the proposed improvement, and there is no
basis other than the Constitution for the assertion of such right.

There are two ways in which the National Government exercises
its control over structures placed in the waters of navigable streams.
It may (1) on its own initiative, and at the expense of the people, under-
take works for the improvement of navigable waters, or (2) give or
withhold its approval of such works when undertaken at their own ex-
pense by private individuals or by any of the States. In the first case,
the Government may, perhaps, assume an exclusive ownership and a
right to dispose of the usufructuary ownership of the surplus waters;
for in that case the expenditure of money has, as an incident to the main
improvement, made valuable what had before had no value; and there
would be some justice in the view that the Government should be en-
titled to reduce the expense of the improvement by realizing upon the
water-power thus brought into existence. In Green Bay & M. Canal
Co. vs. Paiten Paper Co., above referred to, there was such a situation,
and the court said (p. 81) in relation to it,

“the entire legislation, State and Federal, in the present instance,

has had in view the dedication of the water-powers incidentally

created by the dams and canals to raising a fund to aid in the
erection, completion and maintenance of the public works.”

But where works are undertaken at private expense, a very dif-
ferent situation exists. The power of the Federal Government is then
exerted only in a supervisory way. It approves or disapproves. It
undertakes no expense and there is no equitable ground for it to claim
the incidental benefit accruing from the creation of a water-power. In
such case there is no reason why the property rights and control of the
State incident thereto should be in any way diminished.

The Federal Government has, as has been pointed out above,
acquired under the constitutional provisions no property right in the
waters of navigable waters. That has always remained under the control
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of the State. In Rumsey vs. New York & New England R. R. Co.,
already cited, the court held that the people of the Stute were not only
the owner of the soil under the water but that
“they became vested with the absolute control over the river, and
through the medium of the legislature might exercise all the power

which could have been exerted by the king previous to the American
Revolution (Lansing v. Smith, supra).

“That power remained in the peofrle until the 26th day of
July, 1778, when they adopted and ratified the Constitution of the
United States, which contained the following provision: “Congress
shall have power * * * to regulate commerce with foreign
nations and among the several States, and with the Indian tribes”
(Const. of the U.S,, art. 1, Sec. 8, sub, 3).

“The power to regulate commerce extended to the regulation
of navigation (Gibbons v. Ogden, 9 Wheat., 189). Thus the State
yielded and granted to Congress the Eower to regulate commerce
and navigation upon the waters of the Hudson river, but it sur-
rendered nothing more. It conferred no proprietary or property rights,
and while the power granted is plenary as to the objects specified and
implied, yet the grant contains, neither expressly nor by implication,
any cession of territory or property” (p. 207).

If as a condition of granting a permit to build a dam the War
Department should require the payment of a part of the profit derived
from the water-power incidentally ereated, it would be assuming control
of the property in the surplus water without having expended any
money in its creation; and this would be beyond its power, for the
purpose of the Constitutional provision was not to deprive the states of
power to regulate the use of navigable streams “but simply to create
an additional and cumulative remedy to prevent such structures,
although lawfully authorized (i.e., by the States), from interfering with
commerce.” Lake Shore & M. Ry. vs. Ohio, 165 U.S., 365.

The question under consideration came before the Department of
Justice in 1909, upon an application for a permit to build a dam in the
Wisconsin river, and the opinion of the Attorney-General was requested
as to the right of the Government to exact as a condition of granting
the permit, a payment by way of compensation to the Government for
the privilege of building the dam. Speaking of the Act of Congress of
June 21st, 1906, entitled “An Act to regulate the construction of dams
across navigable rivers,” the Attorney-General said (Opinions of
Attorney-General, Vol. 27, page 467):

“I am clearly of opinion that Congress did not by this Act
mean to authorize those officials to require as a condition to the
license the payment of a sum or sums by way of compensation for
the privilege granted, although they may undoubtedly require such

payments or assumption of expenses as are necessary or proper to
insure the navigability of the stream. Within the scope of the
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powers granted, the discretion of the Chief of Engineers and the
Secretary of War is not limited. * * * They may require the
licensee to bear the entire cost of such construction, maintenance

and operation. * * * But, in my opinion, they are not

authorized to require a payment by way of compensation as for a

franchise or privilege granted by such license.”

This seems to be the only official opinion of the Department of

Justice upon the subject. President Roosevelt, it is well known, enter-

tained and repeatedly expressed the contrary opinion. In returning

without his approval the bills relating to the construction of dams

across the Rainy river and the James river, Missouri, he based his

action upon the ground that the Federal Government could, as a condi-

tion of granting the right to erect dams, exact the payment of certain

sums in order that they might be used in a general scheme for improving
navigation, upon the theory that the people owned the flowing waters

of navigable streams, and that the United States was the representative

of the people and had the power to grant the right to use such waters.

The theory that the National Government, as the representative of
the people, has any property right in the flowing water is erroneous as a
proposition of law. It is true that the people have such a property right,
as has been pointed out above, but it is held in trust for their benefit by
the states and not by the United States. It cannot be held concurrently
by the National Government and the states. So far as President
Roosevelt’s view is based upon the theory that there is a property right
of the United States in flowing waters, it has no support in any decision
of any court in this country.

To exact compensation for permission to build dams in navigable
rivers in order to provide for a general scheme of navigation would be
contrary to the practice which has prevailed for many years in the War
Department. In 1905 a bill was proposed in Congress to provide for
and regulate the use of navigable rivers for industrial purposes ly
means of water-power obtained therefrom. This bill empowered the
Secretary of War to authorize private persons to construet dams and to
develop and use water-power at points on navigable rivers where the
Government had not built such structures, Gen. Mackenzie, Chief of

Engineers, made a report to the Secretary of War (Mr. Taft) in which he
said:

“The Federal Government has no possessory title to the water
flowing in navigable streams, nor to the land comprising their beds
and shores, and hence Congress can grant no absolute authority
to anyone to use and occupy such water and land for manufacturing
and industrial purposes. The establishment, regulation, and con-
trol of manufacturing and industrial enterprises, as well as other
matters pertaining to the comfort, convenience, and prosperity of
the people, come within the powers of the states, and the Supreme
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Court of the United States holds that the authority of a state over
navigable waters within its borders, and the shores and beds thereof,
is plenary, subject only to such action as Congress may take in the

execution of its powers under the Constitution to regulate commerce
among the several states.”

The Secretary of War adopted the report of Gen. Mackenzie and
stated that it was “comprehensive, accurate und instructive.” Sub-
sequently in 1907 a hearing was held before Mr. Taft, then Secretary of
War, in relation to the water-power of the Des Plaines and Illinois
rivers. It appeared that the Des Plaines river was probably not a navi-

gable stream. But the Secretary of War, in deciding the application,
said:

“But even if it had been a navigable stream, and even if the
application had been made, and properly made to this department,
to say whether this would interfere with navigation if the depart-
ment concluded it would not interfere with navigation, then it is
not within the power of the department to withhold its expressin
such an opinion and granting such a permit, so far as the Uni
States is concerned, for the purpose of aiding the State in controlling
the water-power. If the State has any control over the water-
power, which it may exercise in conflict with the claimed
rights of the riparian owner, then it must exercise itself, through its
own legislation and through its own executive officers. All the
United States does, assuming it to be a navigable stream, is merely
to protect the navigation of the stream. With reference to the
water-power, it has no function except in respect to water-power
which 1t itself creates by its own investment in property that it itself

owns; and then, of course, it may say how that water-power shall
be used.

“But with respect to the water-power on a navigable stream,
which may be exercised without interference with the use of the
river for navigation purposes, that is controlled by the laws of the
State. It is controlled by the riparian ownership and by the common
law as it governs those rights. Therefore I do not see, with reference
to this matter, that this department has any function to perform
or which it can perform.”

When the last amendment of the law relating to the building of
dams across navigable waters was under consideration in Congress, a
sub-committee of the committee on Interstate and Foreign Commerce
considered the entire subject and under date of February 25th 1909,
made a comprehensive report from which we have taken the foregoing
extracts from opinions of the Secretary of War. The conflicting
views upon the subject of the power of the Federal Government in
relation to navigable waters were fully set forth in this report and the
sub-committee reported a bill under consideration in alternative
forms. In one form the bill represented the view of President Roose-
velt and authorized the War Department to exact as a condition of
granting a permit to build a dam such charges as might be proper and




e

102 OCOMMISSION OF CONSERVATION

legal, the proceeds of which were to be paid into the Treasury to be
applied to the improvement of navigation. In the other form of the
bill, the purpose for which charges were authorized were declared to
be to reimburse the United States for any expense in restoring conditions
“with respect to navigability as existing at the time” the privilege
was granted. Congress adopted the latter form. It is quite evident
from this action and from the general provisions of the act as finally
passed, that Congress rejected the theory that the United States had any
power to make a charge for the use of a water-power incidentally
created by a dam except so far as such charge might be necessary in
connection with the preservation or improvement of the navigation of
the waters affected.

It thus appears that while President Roosevelt attempted to
inaugurate a governmental policy based upon the theory indicated
in his veto messages above referred to, the Department of Justice and
the Department of War have proceeded upon the contrary view, and
Congress has likewisc refused to assert the broader power.

Under the Act of the legislature of the state of New York, the
Long Sault Development Company, as compensation for the grant of
corporate and other privileges, has agreed that it will pay to the State a
certain proportion of the profits derived from the water-power which is
to be created. Obviously by this Act the State has asserted the right to
dispose of the water-power, making it, however, expressly subject to
the power of the Federal Government to regulate the manner in which
navigation in the stream shall be provided for. Presumably the State
by this action has protected the interest of its people in the water-
power which is to be created. If the Federal Government under its
reserved constitutional power confines itself to safeguarding the interests
of the people of the United States in preserving or improving the
navigability of the St. Lawrence river, all the interests of the public
will have been protected, and the rights of the State established by
an unbroken line of judicial decisions to enjoy the usufructuary property
in the waters within its boundaries will be respected. There is no
reason why the enhancement under modern conditions of the value
of the water-power of our navigable waters should be made the basis
for a theory of law or a policy of the Government which would ignore
the rights of the State so long and so uniformly recognized.

CoNcLusIONS

The following conclusions may be drawn, viz.:
1. The state of New York owns the land under the waters of
the St. Lawrence river and has the power, and has agreed, to transfer
ite title thereto to the Long Sault Development Company.
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2. The State has the power, and has by the Act of Incorporation
agreed, to grant to the Development Company the right exclusively
to use the surplus waters of the river for its corporate purposes.

3. The United States by Congressional or Executive Act has power
to grant or to withhold permission to erect the dam and its appurten-
ances, but this power can be exercised only for the purpose of maintain-
ing or improving navigation.

4. The United States Government has no power to exact, as a
condition of its permission to erect the dam, that the company shall
pay any compensation for the use of the surplus waters or for any other
privilege, although it may always determine how much of the water
of the river is needed for purposes of navigation and therefore how
much may be withdrawn for other purposes.

5. When the development company shall have obtained title to
the necessary land under water and shall have built its works pursuant
to the plans approved by the State and National Governments, it will
become vested with the exclusive right to use the surplus waters of the
river, subject alone to regulation by the United States (and perhaps the
State) of the amount to be from time to time diverted.

&X




APPENDIX VII

EFERENCE should be had to the Reports of the International
Waterways Commission, especially to Third, Fourth, Fifth and
Sixth Progress Reports of the United States Section.

Nore: The Bill, H. R. 25707 of the 59th Congress, Second Session,
which was introduced into the House of Representatives on behalf of the
Long Sault project, will be found at page 74 et seq of the Third Progress
Report, and at page 76 et seq will be found Chapter 355 of the Laws of the
State of New York for 1907, the same being the Act of Incorporation
for the Long Sault Development Company.

ALSO

i The Sixth Annual Progress Report at page 10 ef seq, gives a discus-
Ei sion respecting Bill H. R. 14531, including a Report by the American

il Section of the International Waterways Commission to the Chairman of
the Committee on Rivers and Harbours, dated March 11, 1910.
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APPENDIX VIII

PROPOSED WORKS

Or THE St1. LAWRENCE PoweRr CompaNY AND Long Savir Deverop-
MENT CoMPANY IN THE ST, LAWRENCE RIVER NEAR BARNHART
IsLAND*

PRELIMINARY

THE St. Lawrence Power Co., Limited, owns the power development

at the foot of Sheek island near Mille Roches, Ontario. It takes
water from the Cornwall canal on the north side of Sheek island and fur-
nishes electric power and lights for the Cornwall canal and for Cornwall,
Moulinette, Mille Roches and Wales.

The fall in the St. Lawrence river adjacent to the plant of the St.
Lawrence Power Co., Limited, would, theoretically, furnish a substantial
amount of power. The present owners of this Company secured pos-
session believing that this theoretical power could be developed, at a
reasonable cost, so as to materially increase the capacity of the existing
plant. Investigation has shown that without the co-operation of the
riparian owners on the opposite American shore, the St. Lawrence Power
Co., Limited, can develop this power only to a very slight extent.

The capacity of the existing plant is limited to about 3,000 contin-
uous horse-power and 2,300 intermittent horse-power available only a
portion of the year. This continuous power could perhaps be increased
to 6,000 horse-power, but this is the maximum amount that can be
commercially developed entirely in Canada and without the co-opera-
tion of the American interests. There is no other suitable site, adjacent
to the Long Sault, that the St. Lawrence Power Co., Limited, could use
for independently developing additional power.

The Long Sault Development Co., a New York State corporation,
is empowered by its charter, to construct dams, power-houses, locks and
works appurtenant thereto in the St. Lawrence river, so far as these
works will be in American territory, and is therefore in a position to
utilize the fall in the St. Lawrence river above mentioned.

By co-operation, in developing the power of the Long Sault, these
companies will be able to supply in the adjacent territory a large amount
of power and only by such co-operation can the full potentiality of the

*This is an ez parte statement by J. W, Rickey, Chief Engineer of the Long
Sault Develop Company, the appli for permission to dam the Long Sault,
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river be made available. Such development is in conformity with
the fundamental principles of the conservation of natural resources.
A general outline of the plan is as follows:

Map Showing General Location of Proposed Works

The map* accompanying this description shows Long Sault, Sheek
and Barnhart islands, the Cornwall canal, and the situation of the Inter-
national boundary with respect to the main channel on the St.
Lawrence river. This main channel is in international waters on the
north side of Long Sault island; but, a short distance below the rapids
which are principally between Long Sault and Sheek islands, it lies south
of Barnhart island and entirely within American territory. About 95
per cent. of the volume of water in the St. Lawrence river flows in this
main channel south of Barnhart island; the other 5 per cent. flows
through Little river and through the Cornwall canal. Little river
forms the International channel between Barnhart and Sheek islands.
The location of the proposed dams, power-houses, canals and new
lock is also shown,

Dams and Controlling Works

A dam, for convenience called the “Upper dam,” is proposed be-
tween the western end of Barnhart island and the eastern end of Long
Sault island; at each end of this dam next to the shores, there will be
a number of large sluice gates, the combined discharge of which
will be about 100,000 second-feet, or 40 per cent. of the average flow
of water in the river. Another dam, called the “ Lower dam,” is pro-
posed between the easterly end of Barnhart island and the Canadian
shore; it will lie on both sides of the International boundary. It is pro-
posed to construct both dams of solid concrete masonry and of the grav-
ity type.

In addition to the sluice gates at the Upper dam there will be
constructed at each of the power-houses a number of large sluice gates to
control the water level above the dams. These gates will be from 35 to
50 feet wide with about 15 feet of water on the sills; they will be so con-
structed that they can be operated throughout the entire year.

Power-Houses and Lock

At the north-easterly end of the Lower dam the St. Lawrence Power
Co., Limited, proposes to construct a large power-house, between the
dam and the Canadian shore near lock 20. This power-house will be

* A map based on the Admiralty and U.S. Engi ' charts
this report. Special information respecting ice jams And the proposed workn of
the Long Sault Co, is shown in red,
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entirely in Canadian territory, and will be large enough to utilize all of
the water that will be made available at this point by the construction
of the dams.

The Long Sault Development Co., proposes to construct a power-
house and lock across the South Sault channel, between the foot of
Long Sault island and the main shore, The use of this lock will save
approximately 4} hours time on each round trip of the boats which now
use the Cornwall canal.

At the eastern end of Barnhart island it is proposed to construct one,
or possibly two, power-houses, and to excavate a head-race leading
from the forebay immediately above the Lower dam to these power-
houses.

Miscellaneous Construction

The width of Little River channel will be increased to about 1,000
feet to provide a straight, wide and deep channel for conveying water to
the power-houses near the Lower dam.

Earthen dykes will be constructed on the south side of the Cornwall
canal, between locks 20 and 21, as may be required.

All changes to locks 20 and 21 made necessary by the construction
of the proposed dams will be made free of cost to the Government.

Government Approval and Inspection

It is proposed to have the Engineering Department of both the
Canadian and United States Governments approve the plans and, if de-
sired, inspect the construction of the works that are to be built in their
respective countries.

Cornwall Canal Conditions

The Cornwall canal is 11} miles in length, of which over 5 miles
are formed by earth embankments; between locks 20 and 21 there are
over 2} miles of these embankments which, in places, are subjected to
over 35 feet head of water. When the proposed dams are built and the
water in the river above them is raised to the proposed level, the present
unbalanced pressure on the canal banks, between locks 20 and 21, will
be practically eliminated, and all danger of a washout in this section of
the canal will be removed. Below lock 20, the conditions will remain
unchanged. The construction of the proposed works will reduce the
present risk of a washout in the entire canal at least 50 per cent.; this
result could only be obtained by the expenditure of many hundred
thousand dollars by the Canadian Government.

The break in the canal bank, near lock 18, which occurred June 23,
1908, blocked all navigation in the Cornwall canal for 17 days. Had the
South Sault lock been in operation at that time, no delay whatever
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would have been caused by this washout, since all boats could have
used the South Sault lock pending the repairs to the canal bank.

It Scenic Beauty of the River to be Preserved

The scenic beauty of the river above lock 21 will not be affected.
! Below the dams, the river scenery will remain practically unaltered.
1 The only scenic change will be the replacement of the present rapids by
i long overflow dams; the water will pass over the crests of these dams in
1 two unbroken sheets with a combined length of one and one-half mile,
and a height of approximately forty feet, nearly one-fourth that of
Niagara Falls, a sight equal in grandeur to that of the Long Sault and
one which would be unique in all the world.*

Under the present conditions the Long Sault is seen by tourists
during the short summer season of about four months, and then only
for a very few minutes as they pass rapidly in a boat. Under the
proposed conditions the scenery adjacent to the dams may be enjoyed
by tourists throughout the year.

£ Effect of Proposed Works on Transportation Companies
i and the General Public

The Long Sault is navigated by a single line of passenger boats;
these boats make a daily trip down-stream during the summer tourists’
season, June to September, inclusive. No rafts or freight steamers use
the main channel on the north side of the eastern end of Long Sault
island, and no boats whatever can go up this channel. At a public
hearing in Montreal November 6th, 1907, objection was raised to the
construction of the proposed dams on the ground that the obliteration
of these rapids would greatly decrease the number of tourist passengers.

The construction of the proposed dams will afford the opportunity
for tourists to pass through the highest lift masonry lock in the world
and to see the two longest spillway dams that have ever been built,
with water several feet deep passing over the crest and falling about
forty feet. Such attractions will more than offset a trip through the
Long Sault, which is generally conceded to be less picturesque and
thrilling than the Coteau rapids, the Cedars, the Split Rock, the Cascades
and Lachine rapids, which are successively passed between this point and
Montreal.

Passenger steamers will meet a delay of only about 30 minutes by
using the South Sault lock as compared to shooting the Long Sault.
On the west-bound trip they will save at least two hours time as com-

* With the Long Sault Company’'s plant in full operation, and passing
practically all the water through its turbines, the amount flowing over its dams
would be a negligible quantity,—Ed.
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pared to passage through the Cornwall canal, so that on a round trip
they will save about 1} hour’s time under the proposed conditions.

Freight steamers will be able to save at least 4} hour’s time on each
round trip by using the South Sault lock.

The power from the proposed works will be used principally by
factories and industries yet to be established within the radius of trans-
mission of electricity from the power-houses. Raw material will be
delivered to the factories from distant sources of supply and the
finished products will be sent to the world’s markets. The construction
of the proposed works will greatly increase the revenue of the boat- and
rail-transportation companies.

New industries and factories, contingent upon the development of
the Long Sault, will give employment to thousands of persons and in
one way or another all communities, using power from the proposed
works, as well as the general public, will be substantially benefitted
thereby.

Contour Surveys Along the River

The engineers of the two Companies have completed aceurate
surveys of the entire river from the eastern end of Barnhart island to
Waddington, a distance of about 23 miles. These surveys show all the
contours, at 2§ feet intervals, also the property lines on the islands and
the main shores, to a point above Croil island; between this latter point
and Waddington the contours and property lines were surveyed to
elevation 215, sea-level datum. From these maps can be determined
all questions that will be involved when the river is raised to the
proposed level.

The St. Lawrence Power Co., Limited, has acquired much land
and many riparian rights that will be affected by the proposed changes,
and negotiations are under way for securing the remainder.

The Long Sault Development Co., on the American side, has
acquired practically all of Barnhart island and the eastern half of Long
Sault island together with riparian rights around the western end of
the island, also nearly 2,000 acres of land on the main shore, extending
from a point opposite the eastern end of Barnhart island, up-stream to
the Massena canal, a distance of about 8 miles. Both companies are
acquiring land on their respective sides of the river to elevation 215,
sea level datum, which will be well above the future river level; they
are also securing riparian rights along the streams that flow into the St.
Lawrence river, where there is any possibility of riparian damage being

caused.
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Improvement in Ice Conditions at Cornwall

The greater part of the frazil ice in the section of the river above
Cornwall is formed in the swift open stretches of water above the Long
Sault and in the rapids themselves. The construction of the proposed
dams will reduce the velocity of the river above them; the Long Sault
will be entirely obliterated and there will be a great reduction in the
amount of frazil ice that will be formed.

Under existing conditions the enormous masses of frazil ice that
are formed in and above the rapids, pass down stream to the quiet water
at the head of lake St. Francis; there they form hanging dams on the
under side of the sheet ice on the lake. Every winter these hanging
dams create a flood from backwater that rises from 15 to 30 feet above the
normal summer level of the water in the river endangering the town
of Cornwall. In the year 1887 the backwater extended as far as Fifth
street, so that practically two-thirds of the town was flooded.

The danger of winter flood and backwater at Cornwall will not be
entirely removed by the proposed dams, but the danger arising from the
annual ice jam will be very much lessened, a point of vital importance
to the people of Cornwall.

Improvement in Ice Conditions Above the Dams

In previous years, notably 1887 and 1905, large ice jams formed
at critical points in the river channel opposite Farran Point and also on
the south side of Croil island. The backwater caused by these jams
extended up-stream as far as Morrisburg.

Careful surveys of the high water marks of the worst flood on
record, that of February, 1887, between Cornwall and Morrisburg, show
conclusively the following:

The main channel of the river, from the lower end of Croil island
to the upper end of Barnhart island never becomes congested with
ice, even when the backwater below the rapids is raised to practically
the same level as that proposed above the dams. Below the Long
Sault end above Croil island the jams frequently block the entire
channel, from shore to shore.

The floods at Morrisburg are caused principally by the ice jams in
the vicinity of Weaver point. The following table shows the backwater
rise, in February, 1887, above the normal summer level, the river
discharge being approximately 250,000 second-feet in both cases.
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Normal
surface Flood level | Backwater
Place in Main Channel (Sea-level February, Rise

datum) 1887
Opposite lock 18...................... ElL 156-4 EL 185-4 29-0 ft.
Opposite eastern end Barnhart island . .. 159-2 190-2 310 ¢
Opposite middle Barnhart island . . ..... 164.7 194.2 29.5 ¢
Opposite western end Barnhart island. . . 172-9 194-2 21.3 ¢
At proposed upper dam site. ........... 1820 200-0 18-0 “
Opposite entrance to Cornwall canal. .. . 200-1 204-1 40
One mile below western end Long Sault

island............coiiniinn . 203-0 204-4 1.4 %

Opposite western and Long Sault island . 204-8 2062 4"
Opposite western end Croil island . . ... 2061 2097 3.6 “
One mile east of Weaver point. .. ... ¢ 208-0 214-3 6.3
Opposite Weaver point................ 208-3 2247 16.4 ©
Opposite Morrisburg. .................| 213:5 225.5 12.0

The ice jams above Long Sault island are generally formed arti-
ficially by the inhabitants, and can be prevented. Those of natural
formation can be broken up.

The construction of the proposed dams will improve ice conditions
above them and materially lessen the risk of flood at Morrisburg.

SUMMARY

1. Advantages to the General Public

(a) The construction of these works will afford abundant, reliable
and cheap power to all districts within the radius of transmission of
electricity from the power-houses.

(b) The furnishing of cheap power will create many new industries
and will be of great advantage to those already established.

(¢) The construction of the proposed dams and power-houses will
require the expenditure of many millions of dollars, which will be dis-
tributed among the transportation companies, manufacturers, trades-
men and workmen. It is impossible to estimate the amount which will
be expended directly or indirectly consequent upon the utilization of
this power, but the amount required for the construction of the
factories, installation of transmission lines, etc., ete., will run into
many more millions of dollars,

(d) The power from the entire development will be used almost
exclusively for manufacturing purposes and the products must be
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distributed by boat or rail; this will mean increased revenue to the
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transportation companies for all future time.
I1.  Improvement of Navigation

(a) Navigation will be very much improved. The present practi-
cally impassable rapids will be eliminated and in their place will be a
broad and safe stream. The veloeity of the current in the Farran Point
and the Big Sny channels will be substantially lessened.

(b) The South Sault lock will duplicate the means now afforded by
the Cornwall canal for navigation past the Long Sault, and will post-
pone the time when the Cornwall canal must be enlarged at great
expense to the Canadian Government.

(¢) The duplication of navigation facilities past the Long Sault
will insure shipping interests against delay due to failure or accident
in either the Cornwall canal or the South Sault lock.

(d) The construction of these works will enable boats passing the
Long Sault to make a round trip in approximately 4} hours less time
than at present.

() The South Sault lock will be operated seven days per week
during the navigation season, and like the Cornwall canal will be toll
free.

I11. Improvement in Ice Conditions

(a) Ice conditions below the dams will be much improved, thus
reducing the danger from the annual ice gorges and floods at Cornwall.
(b) The river above the dams will be kept free from ice jams so
that a repetition of the floods of 1887 and 1905 will not occur again.

IV. Cornwall Canal Conditions

(a) The proposed development will be made, preserving the
integrity and utility of the Cornwall canal.

(b) The proposed development is so planned that traffic in the
Cornwall canal will not be affected by the development in any way
whatsoever., The Cornwall canal will remain unchanged and will le
open to traffic both during the construction period and forever
thereafter.

(¢) When the water above the dams is raised to the proposed
level, all danger of a washout of canal banks between locks 20 and 21
will be entirely and permanently removed.
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APPENDIX IX (a)

BILL No. 115

As OriGiNALLY INTRODUCED TO THE HovusE oF CoMMONS OF CANADA,
70 INCORPORATE THE ST. LAWRENCE PowEr TRANsMIssiON Com-
paNY, Limitep, 28D SeosioN 11TH Paruiament, 9-10 Epwarp
VIL., 1909-10%

An Act to incorporate the St. Lawrence Power Transmission Company,
Limited.

HEREAS a petition has been presented praying that it be enacted

as hereinafter set forth, and it is expedient to grant the prayer

of the said petition: Therefore His Majesty, by and with the advice

and consent of the Senate and House of Commons of Canada, enacts as
follows:

1. Francis H. McGuigan, of the city of Toronto, in the province
of Ontario, contractor; James W. Rickey, of the town of Massena, in
the state of New York, hydraulic engineer; William Chalmers MacLaren,
manufacturer and Robert Bowie, manufacturer, both of the town of
Brockville; Isaac Phillip Wiser, of the town of Prescott, manufacturer;
Peter Ernest Campbell, merchant and Archibald Denny, banker, both
of the town of Cornwall, all in the province of Ontario, together with
such persons as become shareholders in the company, are incorporated
under the name of “The 8t. Lawrence Power Transmission Company,
Limited,” hereinafter called ‘‘the Company.”

2. The works authorized by this Act are declared to be for the
general advantage of Canada.

3. The persons named in section 1 of this Act are constituted
the first or provisional directors of the Company.

4. The capital stock of the Company shall be two hundred and
fifty thousand dollars, divided into shares of one hundred dollars each.

5. The head office of the Company shall be in the town of Corn-
wall, in the province of Ontario, or at such other place as is from time
to time determined by by-law of the Company.

6. The Company may purchase, lease or otherwise acquire lands
and water-powers, and may construct, maintain, operate, use and

* After the Bill had been radically amended as a result of protests made by the
Commission of Conservation, and Canadian marine and other interests, it was passed
in the form set forth in Appendix IX(b), page 117.
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manage works, machinery and plant for the generation, storage, trans-
mission and distribution of pneumatic, electric, hydraulic and other
power or energy, and may acquire by lease, purchase or otherwise
electricity, electric, pneumatic, hydraulic or other current, power or
force, and may store, use, supply, furnish, distribute, sell, lease, con-
tract for or otherwise dispose thereof as well as electricity, current,
power or force produced by the Company, for all or any of the purposes
of light, heat or power or any other purpose for which electricity or
electric or other power, current or energy can be used.

7. The Company may construct, maintain and operate lines of
wires, cables, poles, tunnels, trenches, conduits and other works in
the manner and to the extent required for the purposes of the Company,
and may conduct, store, buy, sell, contract for and supply electric and
other power, and may, with such lines of wires, cables, poles, tunnels,
trenches, conduits and motors or other conductors or devices, conduct,
convey, furnish or receive such electricity or other power or energy to
or from any other company or person at any place through, over, along
or across any public highway, bridge, viaduct, railway or watercourse
or over or under any waters.

8. The Company may acquire and utilize water-power and steam-
power for the purpose of compressing air or generating electricity, and
may contract for, sell, dispose of and distribute the same either as
water-power or other power, or may convert it into electricity or other
force for any purpose for which electricity or other power can be used.

9. The Company may also, for the purpose of enabling it to
furnish and guarantee continuous power for the use proposed to be served
by the Company, import electricity or other power or energy from the
United States, and may export electricity or other power to the United
States.

10. The Company may construct or acquire by lease, purchase
or otherwise, and operate in connection with the works, lines and
business of the Company and for the purposes thereof, lines of telegraph
or telephone or other works and means of communication.

11. The Company may aid, by way of bonus, loan, guarantee or
otherwise, any industry or enterprise using or agreeing to use power
supplied by the Company or supplying or agreeing to supply power to

the Company, and may acquire stock in any corporation carrying on
or having power to carry on any such industry or enterprise, and the
bonds, debentures or other securities or obligations of any such corpora-
tion, and may act as agent or manager of any such industry, enterprise
or corporation.

12. The Company may sell, lease or otherwise dispose of its assets
or property.

B B @ a S i e
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13. The Company may enter into, perform and carry out any
agreement with any power company authorized to do, perform or
exercise any of the powers conferred upon the Company for the pur-
chase by and sale and transfer to the Company of the whole or any
part of the rights, powers, franchises, assets, property, business and
undertakings of such other company, and for the assumption and pay-
ment by the Company of the whole or parts of the contracts, obliga-
tions and liabilities of such other company.

14. The Company may within the counties of Leeds, Grenville,
Dundas, Stormont and Glengarry in the province of Ontario, and in
the counties of Soulanges, Vaudreuil and Jacques Cartier, and the city
of Montreal in the province of Quebec, enter upon any private property,
and survey, set off, take and acquire such parts thereof as are necessary
for any of the works or undertakings of the Company or for the lines,
wires, cables, poles, tunnels, trenches or conduits of the Company, and
may enter upon any lands adjacent to such lines or conduits and fell
any trees or the limbs thereof or other obstructions necessary to guard
the safety of such lines or conduits, and in the case of disagreement
between the Company and any owner or occupier of lands which the
Company may take or enter upon for any of the purposes aforesaid or
in respect of any damages done thereto by constructing the said works,
undertakings, lines, cables, poles, tunnels, trenches or conduits upon
the same or removing obstructions therefrom, the provisions of The
Railway Act applicable thereto shall apply.

15. The Company may take and make surveys and levels of the
lands and properties upon, through or under which the works of the
Company are to be erected, passed or operated, together with the map
or plan thereof and of the course and direction of the said works and of
the lands and properties intended to be taken or to be passed through
or under so far as then ascertained, and also the book of reference for
the works, and deposit them as required by The Railway Act with respect
to plans and surveys by sections or portions less than the whole of the
said works and of such parts thereof as the Company sees fit, and upon
such deposit as aforesaid of the map or plan and book of reference of
any and each of such sections or portions of the said works all the
sections of The Railway Act applicable thereto shall apply to each of
such sections or portions of the said works as fully and effectually as
if the said surveys and levels had been taken and made of the lands
and properties upon, through or under which the whole of the said
works are or were to be erected or passed, together with the map or plan
of the whole thereof, as fully as if the book of reference for the whole
of the said works had been taken, made, examined, certified and
deposited according to the said sections of The Railway Act.
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16. The directors may from time to time issue bonds of the
Company for the purpose of raising money for prosecuting the said
undertaking, which bonds shall be a charge upon the works, franchise,
plant and undertaking of the Company, and shall be payable at such
time and places and be sold at such price as the directors determine
and the Company may mortgage or pledge any such bonds for advances
of money to be made thereon.

17. The operations of the Company may be carried on throughout
Canada.

18. Section 151 and sections 172 to 220, both inclusive, of The
Railway Act shall apply to the Company and its undertakings in so far
as the said sections are not inconsistent with the provisions of this Act,
and subject to the following:

(a) Wherever in the said sections of The Railway Act the word
“company” occurs it shall mean the Company hereby incorporated.

(b) Wherever in the said sections of The Railway Act the word
“railway” occurs it shall, unless the context otherwise requires, and
in so far as it applies to the provisions of this Act, mean the lands,
works, conduits, cables or other works authorized by this Act to be
constructed or acquired.

(¢) Wherever in the said sections of The Railway Act the word
“land” occurs it shall include any land, property, privilege or easement
required by the Company for carrying on and constructing the works

authorized by this Act, or any portion thereof, without the necessity of
acquiring a title in fee simple thereto.

19. Sections 127, 136, 137, 141 of Part II of The Companies Act
shall not apply to the Company.
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APPENDIX IX (b)

ACT OF INCORPORATION

Or THE Sr. Lawrence Power Transmission Company, As Fr-
NaLLY Passep By THE House or Commons or CANADA, 9-10
Eowarp VII. Cuar. 166. AssenNTED TO 4TH May, 1910

An Act to Incorporate the St. Lawrence Power Transmission Company,
Limited

HEREAS a petition has been presented praying that it be enacted

as hereinafter set forth, and it is expedient to grant the prayer

of the said petition: Therefore His Majesty, by and with the advice

and consent of the Senate and House of Commons of Canada, enacts as
follows:

1. Francis H. McGuigan, of the city of Toronto, in the province of
Ontario, contractor; James W. Rickey, of the town of Massena, in the
state of New York, hydraulic engineer; William Chalmers MacLaren,
manufacturer and Robert Bowie, manufacturer, both of the town of
Brockville; Isaac Phillip Wiser, of the town of Prescott, manufacturer;
Peter Ernest Campbell, merchant and Archibald Denny, banker, both
of the town of Cornwall, all in the province of Ontario, together with
such persons as become shareholders in the company, are incorporated
under the name of “The 8t. Lawrence Power Transmission Company,
Limited,” hereinafter called “the Company.”

2. The persons named in section 1 of this Act are constituted the
first or provisional directors of the Company.

3. The capital stock of the Company shall be two hundred and
fifty thousand dollars, divided into shares of one hundred dollars each.

4. The head office of the Company shall be in the town of Corn-
wall, in the province of Ontario, or at such other place in Canada as is
from time to time determined by by-law of the Company.

5. The Company may,—

(a) construct, maintain, operate, use and manage conduits, tunnels,
transmission lines, structures, buildings, machinery, plant, appliances,
instruments and devices, and erect and maintain poles and towers, and
lay and maintain pipes, cables, wires or other conductors and connect
them with similar lines in other provinces and with similar lines in the
United States for the purpose of importation into Canada only;
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(b) acquire by purchase or lease electricity and electric, pneumatic
or other current, power or force, and may supply, distribute, sell, lease,
contract for or otherwise dispose thereof for the purposes of light, heat
or power or any other purpose for which electricity or electric or other
power, current or energy can be used;

(c) acquire such lands, easements and privileges as are necessary
for the purposes of its undertaking.

2. In case of any dispute or difference as to the price to be
charged for power or electrical or other energy for any of the
purposes in this Act mentioned, or as to the methods of dis-
tribution thereof, or as to the time within which it shall be
furnished, or as to the quantity to be furnished, or as to the
conditions upon which it shall be furnished for use, such dispute or
difference shall be settled by the Board of Railway Commissioners for
Canada on the application of any user of or applicant for power, or elec-
trical or other energy transmitted or produced by the Company, or upon
the application of the Company. The said Board of Railway Commis-
sioners for Canada, on the application of any person or municipality, or
on the application of the Government of Canada, or of the Government
of the province of Ontario, or of the Government of the province of
Quebec, shall fix the price from time to time for periods not to extend
over five years, at which the Company may purchase electricity and
electric, pneumatic or other current, power or force, and shall fix the
prices from time to time for periods not to extend over five years at
which the St. Lawrence Power Company incorporated by Chapter one
hundred and eleven of the statutes of 1901, shall sell or lease such
electricity and electric, pneumatic or other current, power or force to
the Company.

3. Section 247 of The Railway Act shall apply to the works and
undertaking of the Company.

6. The Company may construct or acquire by lease, purchase or
otherwise, and operate in connection with the works, lines and business
of the Company and for the purposes thereof, lines of telegraph or tele-
phone or other works and means of communication.

7. Except as in this Act otherwise expressly provided, the provi-
sions of The Electricity Inspection Act, 1907, shall apply to the Company
and its undertaking.

8. The Directors may from time to time issue bonds of the
Company for the purpose of raising money for prosecuting the said
undertaking, which bonds shall be a charge upon the works, franchise,
plant and undertaking of the Company, and shall be payable at such
time and places, and be sold at such price as the Directors determine,
and the Company may mortgage or pledge any such bonds for
advances of money to be made thereon.
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9. The powers conferred upon the Company by this Act shall not
be exercisable until the Company has first submitted to the Governor
in Council plans of such works, and has received his assent thereto.

10. The Railway Act, so far as applicable, and when not incon-
sistent with this Act, shall apply to the Company and its undertaking,

(2) Wherever in The Railway Act the word “company” oceurs,
it shall include the Company hereby incorporated.

(38.) Wherever in The Railway Act the word “railway” occurs
it shall, unless the context otherwise requires, in so far as it applies
to this Act or to the Company, mean the works authorized by this
Act to be constructed.

(4) The expropriation powers hereby conferred upon the Com-
pany shall only be exercised in the counties of Frontenac, Leeds,
Grenville, Dundas, Stormont and Glengarry, and the city of Kingston,
in the province of Ontario, and in the counties of Soulanges,
Vaudreuil and Jacques Cartier, and the city of Montreal, in the
province of Quebec, and for the purpose of its transmission line

only.

(5.) In the event of the Company exercising the rights of ex-
propriation hereby given for the purpose of acquiring land for its right
of way such land must be acquired in fee simple.

11. Nothing in this Act shall be construed to empower the Com-
pany to export electricity or electric or other power to the United States.

12. The Governor in Council shall not give his approval to the
construction of any further canals, watercourses, raceways, dams, wing
dams, sluices or other works on the river St. Lawrence by the St.
Lawrence Power Company, under the provisions of chapter one
hundred and eleven of the statutes of 1901, or otherwise, nor agree to
or approve of any terms or conditions respecting the diversion of
water or power from Canada, the consideration and rate to be paid
therefor, the location of all dams and generating plant, the reservation
of power for use in Canada, the safeguarding of Canadian canals,
adjacent lands and navigation, the procuring of consent thereto from
the British Government under the Ashburton treaty or other treaty,
unless and until the plans, specifications, and all terms and conditions
shall have been first submitted to and approved by Parliament.

13. Nothing in this Act shall be deemed to constitute an approval
by Parliament of any future development of water-power by erecting a
dam in or across the St. Lawrence river under the Chapter one
hundred and eleven of the statutes of 1901, intituled “An Act to
incorporate the St. Lawrence Power Company,” or otherwise; nor
shall the Company hereby incorporated be authorized to transmit power
generated by the St. Lawrence Power Company cther than the power

i .
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generated by and in connection with the works already constructed
by the said St. Lawrence Power Company.

14. The construction of the works of the Company shall be com-
menced within one year and completed within three years after the date
of the proclamation of the Governor in Council bringing this Act into
force, and if the said works are not so commenced and completed the
powers hereby granted shall cease as respects so p.uch of the said
works as then remains uncompleted.

15. Sections 136, 137 and 141 of Part II. of The Companies Act
shall not apply to the Company.

16. This Act shall come into force on a day to be named by proc-
lamation of the Governor in Council.
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ACT OF INCORPORATION

Or THE S1. LAWRENCE Power CompaNy. 1 Epwarp VII. Cuap. 111,

AssexTED T0 BY THE House or Commons oF Canapa, 23rp
May, 1901

An Act to Incorporate the St. Lawrence Power Company

HEREAS a petition has been presented praying that it be en-

acted as hereinafter set forth, and it is expedient to grant the
prayer of the said petition: Therefore His Majesty, by and with the
advice and consent of the Senate and House of Commons of Canads,
enacts as follows:

1. Michael Patrick Davis, Duncan Byron MecTavish, D’Arcy
Scott, Robert J. Devlin and William Hepburn Curle, all of the city of
Ottawa, in the county of Carleton, and province of Ontario, together
with such persons as become shareholders in the company, are incor-
porated under the name of the “8St. Lawrence Power Company,” here-
inafter called “the Company.”

2. The persons named in section 1 of this Act are constituted
the first or provisional directors of the Company, a majority of whom
shall form a quorum; and they may forthwith open stock books and
procure subseriptions of stock for the undertaking, and receive pay-
ments on account of stock subseribed, and carry on the business of the
Company.

3. The capital stock of the Company shall be one million five
hundred thousand dollars, divided into shares of one hundred dollars
each, and may be called up by the directors from time to time as they
deem necessary, but no one call shall exceed ten per cent. on the
shares subscribed.

4. The directors may, with the approval of the Governor in
Council, after the whole capital stock has been subscribed for, and fifty
per cent. paid in thereon in cash, increase the amount of the capital
stock from time to time to an amount not exceeding five million dollars,
but the stock shall not be so increased until a resolution of the board
of directors, authorizing such increase, has first been submitted to and
approved of by a special general meeting of the shareholders duly
called for that purpose, at which meeting shareholders representing at
least two-thirds of the capital stock are present or represented by
proxy.
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5. The head office of the Company shall be in the city of Ottawa,
in the provinee of Ontario, or such other place in Canada as the directors
from time to time determine by by-law.

6. As soon as twenty-five per cent. of the capital stock has been
subscribed and ten per cent. of the amount has been paid into some
chartered bank in Canada, the provisional directors shall call a meeting
of the shareholders of the Company at the city of Ottawa, at which
meeting the shareholders present or represented by proxy, who have
paid not less than ten per cent. on the amount of shares subscribed for
by them, shall elect a board of five directors.

(2) Notice of such meeting shall be sufficiently given by mailing
the same, postage prepaid, to the last known post-office address of each
shareholder at least ten days previous to the date of such meeting.

7. The annual general meeting of the shareholders shall be held
on the third Monday in September in each year, or on such other day
in each year as the directors from time to time determine by by-law.

(2) At such meeting the shareholders present or represented by
proxy who have paid all calls due on their shares, shall choose five
persons to be directors of the Company, one or more of whom may be
paid directors and a majority of whom shall be a quorum.

(3) Only shareholders eligible to vote may hold proxies at any
meeting of the Company.

(4) Every director shall hold at least ten shares of the capital stock
of the Company.

8. The Company may—

(a) manufacture, use, supply and dispose of electricity, water and
gas, and water, hydraulic or other power, by means of wires, cables,
pipes, conduits, machinery or other appliances; and construct, main-
tain and operate works for the production, sale and distribution thereof,
and for the purposes aforesaid may construct, acquire, use, maintain
and operate canals, water-courses, raceways and water-powers in or
adjacent to the St. Lawrence river on the north side thereof at any
points eastward from Hoople creek, in the county of Stormont, in the
province of Ontario, to the eastern end of the Soulanges canal, and
construct dams, wing-dams, sluices, conduits and buildings in connec-
tion therewith: Provided that the works hereby authorized shall not
be commenced until the plans thereof have first been submitted to and
approved of by the Governor in Council;

(b) acquire patent rights, letters patent of invention, processes,
options, and other rights and privileges and again dispose thereof;

(¢) manufacture, acquire and dispose of pulp-wood, pulp or the
products thereof;
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(d) manufact' re and sell calcium carbide and all products produced
in its manufacture; acetylene gas and other gases and products manu-
factured from ealcium carbide;

(¢) manufacture and deal in all minerals and the by-products
thereof; construct furnaces, ovens and retorts for the reduction of such
minerals;

(f) construet tramways wharfs, docks, offices and all necessary
buildings, and purchase, hire, build and repair vessels required for the
business of the Company ;

(g) comstruct, acquire and operate by electricity, steam or other
motive power, vessels for the transportation of passengers and freight,
or towing of barges or other vessels in the river St. Lawrence and the
lakes, canals and rivers connected therewith.

9. The Company, for the purpose of constructing and main-
taining its works, may, with the consent of the municipal council or
other authority having jurisdiction over the same, enter on any high-
way, square or other public place, and as often as the Company thinks
proper, may, with the like consent, break up and open any highway or
public place, subject however to the following provisions:

(a) The Company shall not interfere with the public right of travel,
or in any way obstruct the entrance to any door or gateway, or free
access to any building;

(b) The Company shall not permit any wire to be less than twenty-
two feet above such highway or public place;

(¢) All poles shall be as nearly as possible straight and perpen-
dicular, and shall, in cities, be painted, if so requ.red by any by-law of
the council;

(d) The Company shall not be entitled to damages on account of
its poles or wires being cut by direction of the officer in charge of the
fire brigade at any fire if, in the opinion of such officer, it is advisable
that such poles or wires be cut;

(¢) The Company shall not cut down or mutilate any shade, fruit
or ornamental tree without the approval of the corporation of the
municipality in which it is situate, and then only so far as it may be
necessary;

(f) The opening up of streets for the erection of poles, or for
carrying wires under ground, shall be subject to the direction and
approval of such person as the munieipal council appoints and shall be
done in such manner as the said council directs; the council may also
designate the places where such poles shall be erected; and such street,
square or other public place shall, without any unnecessary delay, be

restored, as far as possible, to its former condition, by and at the expense
of the Company;
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(@) In case efficient means are devised for carrying telegraph or
telephone wires under ground, no Act of Parliament requiring the
Company to adopt such means, and abrogating the right given by this
section to carry lines on poles, shall be deemed an infringen.ent of the
privileges granted by this Act, and the Company shall not be entitled
to damages therefor;

(h) Every person ¢mployed upon the work of erecting or repairing
any line or instrument of the Company shall have conspicuously attached
to his dress a badge on which are legibly inscribed the name of the Com-
pany and a number by which he can be readily identified;

(i) Nothing herein contained shall be deemed to authorize the
Company to enter upon any private property for the purpose of erecting,
maintaining or repairing any of its works, without the previous assent
of the owner or occupant of the property for the time being;

() If, for the purpose of removing buildings, or in the exercise of
the public right of travel, it is necessary that the said wires or poles be
temporarily removed, by cutting or otherwise, the Company shall, at
its own expense, upon reasonable notice in writing from any person
requiring it, remove such wires and poles, and in default of the Com-
pany so doing, such person may remove such wires and poles at the
expense of the Company. The said notice may be given either at any
office of the Company, or to any agent or officer of the Company in the
municipality wherein are the wires or poles required to be removed, or,
in the case of a municipality wherein there is no such agent or officer,
then, either at the head office, or to any agent or officer of the Company
in the nearest or any adjoining municipality to that in which such
wires or poles are;

(k) The Company shall be responsible for all damage which it
causes to ornamental, shade, or fruit trees, and otherwise for all unneces-
sary damage which it causes in carrying out or maintaining any of its
said works.

10. The directors, under the authority of a resolution of the
shareholders passed at any special meeting called for the purpose, or
at any annual meeting at which shareholders representing at least two-
thirds in value of the issued capital stock of the Company are present
or represented by proxy, may, from time to time at their discretion,
borrow moneys for the purposes of the Company, and secure the repay-
ment thereof in such manner and upon such terms and conditions as
they see fit, and for this purpose may mortgage, pledge, hypothecate
or charge the assets and property of the Company: Provided that the
aggregate amount so borrowed shall not, at any time, be greater than
seventy-five per cent. of the actual paid-up stock of the Company; but
this limitation shall not apply to commercial paper discounted by the
Company.
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11. The Company may acquire and operate the works of any
company having powers wholly or in part similar to the powers of the
Company, and may acquire the capital stock, bonds, rights, franchises,
powers, privileges or properties of any such company, and may enter
into agreements for an amalgamation with such company, on such
terms and conditions as are agreed upon, and subject to such restrictions
as to the directors seem fit; provided that such agreement has been
first approved by two-thirds of the votes at a special general meeting
of the shareholders duly called for the purpose of considering it, at which
meeting shareholders representing at least two-thirds in value of the
stock are present or represented by proxy, and that such agreement
has also received the sanction of the Governor in Council.

(2) Such sanction shall not be signified until after notice of the
proposed application therefor has been published in the manner and
for the time set forth in section 239 of The Railway Act, and also for a
like period in one newspaper in each of the counties in which the works
of the Company are situate, and in which a newspaper is published.

(3) A duplicate of the agreement referred to in subsection 1 of
this section shall, within thirty days after its execution, be filed in the
office of the Secretary of State of Canada, and notice thereof shall be
given by the Company in The Canada Gazette, and the production of
The Canada Gazette containing such notice shall be prima facie evidence
of the requirements of this Act having been complied with.

12. The directors of the Company elected by the shareholders may
make, and issue as paid-up stock, shares in the Company, whether sub-
scribed for or not, and may allot and hand over such stock in payment
for property, plant or materials, of any kind acquired by the Company;
and such issue and allotment of stock shall be binding on the Company,
and such stock shall not be assessable for calls.

13. The powers granted by this Act shall cease and be null and void
unless works of the Company capable of producing at least one thousand
horse-power are completed within three years from the passing of this
Act, and notwithstanding anything contained in any Act of Parliament.

14, Lands actually required for the construction and main-
tenance of the power-canals, water-courses, raceways and reservoirs
necessary for the utilization or operation of water-powers belonging to
the Company may be taken and acquired by the Company; and to this
end, after a plan of such lands has been approved of by the Governor
in Council, all the provisions of The Railway Act which are applicable
to such taking and acquisition shall, so far as they are applicable thereto,
apply as if they were included in this Act; and all the provisions of The
Railway Act which are applicable shall, in like manner apply to the
ascertainment and the payment of the compensation for, or damages
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to, lands arising out of such taking and acquisition, or the construction
or maintenance of the works of the Company, or the exercise of any of
the powers of the Company under this section.

(2) This section shall apply only to lands in or adjacent to the St.
Lawrence river between the mouth of Hoople creek and the eastern
end of Sheek island, and to land not more than two miles distant from
the Soulanges canal and lying between the eastern end of the Soulanges
canal and a point not more than five miles in a westerly direction from
the eastern terminus of the Soulanges canal.

15. The Companies Clauses Act when not inconsistent with the
provisions of this Act shall apply to the Company.
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REPORTS

PreseNTED To His ExcerLrLexcy THE GoverNor GENERAL 1N Councrr,
BY MEssrRS. ANDERSON, BUTLER AND LAFLEUR, CHIEF ENGINEERS
RESPECTIVELY, OF THE DEPARTMENTS OF MARINE AND FISHERIES,
Ramuways AND Canaus aAND PusLic Works. THESE ARE THE
ConcLusions oF THE DePArTMENTAL BoARD APPOINTED TO
REPORT ON THE PROPOSAL TO DAM THE LoNG Savnr Rarins

FIRST REPORT OF GOVERNMENT ENGINEERS

Ottawa, December 15, 1908
Sir:

We have the honour to report in regard to the petition of the St.
Lawrence Power Company, Limited, to His Excellency the Governor
General in Council, for permission to erect certain dams on the St. Law-
rence river as follows:

First: A rough computation shows that it is possible to develop,
approximately, 800,000 effective horse-power by the proposed dams;
and that the creation of such an enormous quantity of power would
be of very great importance to the district in question, as experience
has shown that in the proximity of such large developments of power,
great industries are created; towns and cities grow up. The objections
which arise, however, are somewhat serious. First: The plans as sub-
mitted, contemplate interfering with the present Cornwall canal; and
this we take it, cannot be tolerated. The integrity of the Cornwall
canal must be preserved, without any alteration whatever; and, con-
sequently the plans submitted would have to be modified so as to pre-
serve intact this most important navigation channel. It is true that
the Company contemplates the building of a separate lock above lock 20
to enter into the proposed new level, but such a lock requires navigation
to pass along parallel with an over-flow weir dam, which, necessarily,
must take care of the great bulk of the discharge of the river; in con-
sequence thereof, the side currents would be so great as to render naviga-
tion exceedingly dangerous. Furthermore, an accident to any of the
dams would throw the whole system of navigation out of gear for a long
time.

Second: The plans contemplate a single lift lock on the American
side, in the south channel, to take the place of the Cornwall canal. The
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channel from this proposed lock to the foot of Cornwall island has such a
swift current, and is so crooked as to render such a route dangerous;
and it is not, therefore, in our opinion, a suitably located lock, having
regard to the difficulties named. It does not seem needful at this stage
to point out a more suitable site where a lock might be had, and where
difficulties of navigation would be lessened.

Third: The upper dam provided for in the proposed plans, running
from the Long Sault island to the upper end of Barnhart island, is prac-
tically parallel with the thread of the stream, and is intended to be an
over-flow weir, with ten Stoney sluices at each end of it. There can be
no doubt whatever that this dam will, of necessity, have to take care
of the regulation of the level of the river above it. The lower dam at
the easterly end, which is in the form of the letter “A”, connecting the
mainland on the Ontario side with the lower end of Barnhart island,
would not, in our opinion, be of material assistance for regulation.

Every advantage has been taken of natural channels for the pur-
pose of providing an economical development of the power, practically
closing up the entire Canadian channel by this means and throwing the
whole of the discharge into the American channel on the south of Barn-
hart island, the water to the north of Barnhart island being thrown into
a pool.

The discharge of the upper dam in conjunction with the Stoney
sluices would be of such volume, and the cross current so great, as to
make it risky for a steamer to attempt to pass parallel with this dam,
through the channel south of Sheek island.

Fourth: The effect of ice and frazil on the up-stream end of the
river is one upon which it would be most difficult to express any decided
opinion. There is no doubt that frazil forms in the Galop rapids, and
the Rapide Plat: and that a large mass of more or less broken ice floats
down the river continuously. The channel in the vicinity of Brockville
is usually kept open for the ferry; but after the dam in question has
been built, a field of broad ice would be formed above its crest, and it
will be difficult to say where the small cakes of ice, frazil and anchor
ice would go, if it did not fill up the space above the dam. The report
of the Montreal Flood Commission of 1889 states that on the 8th of
April, two or three feet of board ice, and from ten to twenty-four of
frazil were found; that between the Lachine rapids and Varennes, in
March 1887, a distance of twenty miles, there were 99,216,000 cubic
yards of field ice, and 252,601,000 cubic yards of frazil, and water
amounting to 467,212,000 cubic yards, or a total of 819,029,000 cubic
yards; which gives some little idea of the relative proportions.

The conditions for the creation of frazil were greater in the district
just above described than in the one we are considering. Nevertheless,

there is ample opportunity for the creation of great quantities of frazil
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and broken fragments of solid ice at the points named, so that the up-
stream effect likely to be created, is something that no one could very
well predict; but would, no doubt, be approximately, similar to that
found by the Commission, with resulting damage at the foot of the
Rapide Plat and the Galop rapids.

Fifth: The Richelieu and Ontario Navigation Company run a
daily line of steamers from Kingston to Montreal, and do a fairly large
tourist business, which we understand is increasing. One of the fea-
tures of the trip is running the Long Sault rapids, which, of course,
would be destroyed by the proposed dam. Aside from this, we question
if a boat could make the trip from Kingston to Montreal in a day, pro-
vided she had to be locked through the Cornwall canal or the proposed
lock on the American side. Strenuous objections have been raised by
the interests in question against the project.

Sizth: The possible destruction of the proposed dam by natural
forces, or by the malice of any evil-intentioned person; (an earthquake
might be the means of destroying the dam) certainly, a very few pounds
of dynamite in the hands of an intelligent man would be most dis-
astrous. The volume of water which the dam could contain would be
sufficiently great, if liberated in the form of a wave, to, at any rate,
destroy the greater portion of the town of Cornwall—certainly the canal,
or that portion of it below the dam—and without doubt, the means of
flooding lake St. Francis and a large section of the land on the river
bank protected by the Hungry Bay dyke; besides unquestionably im-
perilling the Soulanges canal, as well as the villages fronting the river
between lake St. Francis and lake St. Louis. Whether the effect of such
a sudden break would be taken care of in lake St. Francis and lake St.
Louis, is a question. Experience had on a very much smaller scale
would lead one to expect that the damage would be continued on
through the lower portion of Montreal, with the possible destruction of
the Lachine canal, as well.

Seventh: The plans show a very small percentage of development
on the Canadian side: We should judge that over eighty per cent.
(80%) is contemplated to be developed in the United States; and of
course, this would be a very unfair distribution of the power in question.
In any event, should the project receive consideration, considerable
revision of the plans would have to be made, so as to secure a more
equitable division of the power development.

Eighth: A vital point in connection with the whole scheme would
be that all the plans of the dams, locks, etc., on the proposed works
must be approved in advance by engineers responsible to Canada and
to the United States, respectively, and upon which they must agree;
the detail of the works in question should be passed upon by the joint
approval of engineers from both countries. Whether this is a practical

«
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thing to secure we are unable to say, but it is obvious that the interest
of Canada is such that no portion of the work in question c¢ould be
allowed to be gone on with unless it received a most strict exar. aation
and inspection by engineers acting for this country. No doubt, the
similar attitude with regard to

United States authorities would take &
the question, although their interests are trivial compared with ours, on
account of the fact that they have so little land on the St. Lawrence
below the power in question
Ninth: No private corporation should be permitted to have under
its control the regulation of the height of water in such an important
river as the St. Lawrence
We are, Sir,
Your obedient servants,
(Signed) WM. P. ANDERSON

Chief Engineer, Dept. of Marine and Fisheries

(Signed) M. J. BUTLER

Chief Engineer, Dept. of Railways and Canals

(Signed) EUGENE D. LAFLEUR
Chief Engineer, Dept. of Public Works
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SECOND REPORT OF GOVERNMENT ENGINEERS

Ottawa, January 12, 1910
Sir:

We have the honour to report in regard to the amended petition of
the St. Lawrence Power Company Limited, to His Excellency, the
Governor in Couneil, for permission to erect certain dams in the St.
Lawrence river, as follows:

On December 15, 1908, we reported on the facts as contained in

e application of the Company at that time. The objections found
nst the original plan have, in a large measure, been remedied by
e amended proposition. The integrity of the Cornwall canal has been
preserved. No detail plans have been submitted showing the style of
dam proposed to be erected; and this, of course, will have to be done
before the project could be allowed to be entered upon. An approxi-
mate computation of the horse-power capable of being developed at
the site of the proposed dams, is about six hundred thousand. The
creation of such an enormous quantity of power will be of the highest
importance to the district in question. Experience has shown us that
in the proximity of such a large development of power, great industries
are created and that towns and cities grow up. We are convinced that
the project is one worthy of the most serious consideration at the hands
of the Government.

The plans contemplate the construetion of a lock in the American

channel, and the objections which were taken against the former
proposition apply with equal force to the present one, viz.: the approach
channel to the lock, as it now exists, is a tortuous one, with a swift

current, and is not, in our opinion, a satisfactory channel. It is our
opinion, however, that a single lock about one thousand feet long
between hollow quoins, eighty-five feet wide, with twenty-five feet of
water on the sill, should be built on the Canadian side: so as to duplicate
the Cornwall canal. We believe that if this lock is constructed on
satisfactory lines, it will, to a considerable extent, eliminate any objec-
tions the Richelieu & Ontario Navigation Company t reasonably
have, in being interfered with in their descent of the Long Sault rapids.
It is also necessary that there should be built a timber slide and all
necessary piers and booms for the protection of the lumber industry

and the free use of the navigation of the river for that purpose
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The location and position of the power-house and dam on the
Canadian side would have to be adjusted, when the plans are worked
out in detail. We have satisfied ourselves that the objections which
we formulated, with regard to the possible danger in having such a
large dam in a river like the St. Lawrence, are obviated by the amended
plan.

The effect of the board ice and frazil, upon which we laid con-
siderable stress in our former report, we are convinced need not be
seriously considered, for the reason that the company is willing to enter
into an undertaking to not permit board ice to form at the head of the
dam. They are willing to supply ice breakers to prevent such a
possibility.

The plans show a small percentage of development on the Canadian
side, and the geographical conditions are such that it will be somewhat
difficult to increase the power plant on the Canadian side to the full
fifty per cent. which we feel should be preserved for the use of Canada
This difficulty, however, may be obviated by the Company undertaking
to hold in readiness fifty per cent. of the total power developed in the
river, available for Canadian consumption. No doubt, if the project
goes through, and the working plans are submitted, a more equitable
division of the power-plants can be worked out.

We desire to reiterate the necessity of a complete agreement on
behalf of the Governments of Canada and the United States as to the
supervision and control of the plans, specifications and every detail of
the works in question. The subsequent operation, in so far as the level
of the water in the river is concerned, and the regulation of the flow,
should in like manner be under the joint supervision of an officer from
both Governments.

A question has been propounded to us, as to what effect the con-
struction of such dams as are proposed would likely have upon the
elevation of the water in the harbour of Montreal. We agree that they
would have no effect whatever.

It must be understood that the present report does not attempt
to deal with the sites selected for the several dams, or power-houses, or
other works connected with the scheme. All such matters are to be
determined later should the general scheme be approved by the
Government.

We are, Sir, your obedient servants,
(Sgd.) M. J. BUTLER
Chief Engineer, Dept. of Railways and Canals
(Sgd.) EUGENE D. LAFLEUR
Chief Engineer, Dept. of Public Works
(Sgd.) WM. P. ANDERSON
Chief Engineer, Dept. of Marine and Fisheries
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APPENDIX XII

CERTIFICATE OF INCORPORATION

Sr. Lawrence River Power Company

Wli, the undersigned, at least two-thirds of whom are citizens of
the United States and one of us a resident of the state of New

York, desiring to become a corporation under the laws of the state of
New York, known as the Stock Corporation Law, and to take and to
possess the property and franchises of a domestic stock corporation sold
as hereinafter stated, do hereby make, acknowledge and file this certi-
ficate for that purpose and certify, as required by section 3 of said law,
as follows:
I. That the property and franchises of the St. Lawrence Power
Company of Massena, New York, a domestic corporation organized
under and by virtue of Chapter 484 of the Laws of 1896 of the state of
New York, entitled “An Act to incorporate the St. Lawrence Power
Company of Massena, St. Lawrence county, New York,” as supple-
mented by Chapter 542 of the laws of 1898 of the state of New York,
entitled “An Act supplementary to an Act entitled ‘An Act to incor-
porate the St. Lawrence Power Company, of Massena, St. Lawrence
county, New York,"” were, on the 3rd day of July, 1902, sold under,
and by virtue of a judgment or decree of the Circuit Court of the United
States for the Northern District of New York, rendered in an action
pending in said court between Commercial Trust Company of New
Jersey and Morristown Trust Company, complainants, and the St.
Lawrence Power Company of Massena, New York, The Standard Trust
Company of New York and United States Mortgage and Trust Company,
defendants, and dated, entered and filed in the clerk’s office of the said
Circuit Court of the United States in the city of Utica, state of New
York, on the 13th day of May, 1902. That Mark T. Cox, one of the
undersigned, purchased said property and franchises at such sale, and
having, as he then verily believed, acquired title to the same in the
manner prescribed by law, and having associated with himself the
undersigned, Thomas A. Gillespie, Henry P. Davison, William J.
Wilson and Samuel E. Potter, the undersigned did, on or about the
cighteenth day of July, 1902, make and file in the office of the
Secretary of State an instrument purporting to be a certificate of
incorporation as provided in section 3 of said Stock Corporation
Law, reference to which certificate, as the same is on file in the office
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of the Secretary of State, is hereby made. That thereafter and on
or about the 19th day of August, 1902, an order or decree was
made in said above-entitled action and entered and filed in the
office of said clerk of the Circuit Court of the United States for
the Northern District of New York, vacating the sale of said property
and franchises and vacating said judgment or decree dated the 13th
day of May, 1902, by which order or decree made on or about the
19th day of August, 1902, it appeared that said Mark T. Cox,
had not acquired title to said property and franchises in the
manner prescribed by law, and having associated with himself the
undersigned, Thomas A. Gillespie, Henry P. Davison, William J.
Wilson and Samuel E. Potter<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>