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PREFACE.

THE notions of law which are here brought
together under the title ‘“ A Treatise on
Everyday Law,” were originally acquired
for my own instruction, feeling as I did how
necessary it is to understand the things by
which we are surrounded, and particularly
those which affect us most intimately ; and
surely this consideration is true of what
relates to our persons, our families, our
property and the constitution of our country.

As I proceeded in these studies, I became
convinced of their importance and practical
value, and it occurred to me that I might per-
haps accomplish a useful task by writing the
work which I now offer to our young people.
Furthermore, the fact that France and the
United States have already made these sub.
jects part of their school curricula, should
be sufficient to prove the urgent necessity
of such a step.




VI PREFACE

The encouragement received by me from
persons of eminence, leads me to believe that
I may perhaps have attained my cherished
desire to popularize a knowledge of law.
I am not unaware against how many rocks
I strike, in turning our laws into familiar
language ; so, whenever I have been able,
I have respected texts, although this in-
volved mercilessly sacrificing harmony of
diction to precision of thought.

Each idea is contained in a numbered
paragraph, to which I scrupulously limit
it, without allowing repetition elsewhere
throughout the work. References appended
to a passage are the means used to show
where additional explanations are to be
found, as well as definitions of legal terms
of any considerable importance. For these
reasons | trust that by following the above
method, this Treatise on Everyday Law
may prove easy reading for everybody.




LErTRE DE 84 GRANDEUR MONSEIGNEUR BRUCHEST
Archeviéché de Montréal, le 17 mars 1902

A\ madame Marie GERIN-LAJOIE,
Montréal
Madame,

Vous avez bien voulu me communiquer PRAITE D
Droim

SUEL que vous venez de composer

Je Iai fait lire & deux prétres versés dans les questions de

droit eccle stique et civil, et 1ls m'ont fait part du vif

intérét que cette lecture lenr a cans [ls vy ont trouvé des

renseignements utiles, clairs et concis.

J’ai voulu moi-méme examiner votre travail, et je vous en
félicite bien sincérement. Les témoignages qu’on lui a ren
dus sont bien mérités. Dans votre position, au milieu de vos
occupations et de vos devoirs domestiques, vous avez su
trouver des heures pour les consacrer A des études sérieuses,
difficiles et dont tant d’autres auraient ¢été effrayés. Vous
avez compris 'emploi fructueux que I'on peut faire de son
temps avec de I'énergie et de la constance. Ne pourrais-je
pas vous dire qu’en cela vous avez imité les exemples et suivi
les 1'u|1>l'i|~1||ll vous furent donnés au fn_‘,t'l‘ paternel et an
peustonnat ?

Les notions précises que vous avez réunies sur tant de
questions qui intéressent au plus haut point individu, la
famille et la société ; gur notre constitution civile, I’éduca-
tion, le mariage, les contrats, les testaments, les successions,
le commerce, seront utiles anx ¢léves des classes supérieures
de nos colliges et de nos couvents ; elles seront utiles A leurs
maitres et i leurs maitresses, 4 quiconque veut connaitre la
législation de son pays.
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(Uest, il me semble, dans un petit volume, un résumé de
tout le droit civil et un guide précieux pour des études
approfondies. Vous avez donc fait, madame, une bonne
wuvre et je lui souhaite tout le suceds dont elle est digne.

Veuillez agréer expression de mes plus respectneux sen-
timents,

Pavr, Arch. de Montréal.

Lerter ¥rom Mgr. F. P. WALTON,

Dean of the Faculty of Law, McGill University,
Montréal.
Arriv 41a, 1902,
Dear Mapawm,

I have read with interest and pleasure your TrAITE DE
Droir Usver. It is a clear and careful statement of the
elements of our law, and it will be useful to many classes of
the community.

It will not supersede the employment of lawyers, but that
is no part of your intention.

The dream of the codifier that he can make the law intel-
ligible to all has never been realized. The Civil Code is too
abstract and condensed, and too full of latent history, for
anybody but a lawyer to understand it. Your book will
help the ordinary citizen.

In an enlightened society such as ours claims to be, some
knowledge of his legal rights and duties, and of the laws
which govern his contracts, may fairly be expected of the
ordinary citizen.

[ prophecy a wide sale for your book, and heartily wish it
every SUCCEeES.

Believe me, dear Madam,

Yours faithfully,

F. P. Wavrron.
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LETTRE DU SUPERIEUR DU
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\ Mavame GErin-LaJolg,

en-

M e, —J"ai In avee intérét votre travail sur Dro
1. Usver.  J'espire que cette ceuvre sera couronndée d'un

de vos efforts intelligents,

D’aj mon humble appréciation, ce livre pourra rendre
le grands services dans les maisons d’éducatior auxquelles
voug le destinez

Veuillez agréer les plus profonds sentiments de respect de

)
§ \ » trég humble serviteur,
'R, SYMPHORIEN,
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TREATISE ON EVERYDAY LAW

Book 1.—CONSTITUTIONAL LAW.

CHAPTER L
OF THE CONSTITUTION.

1. Dominion of Canada.—The Dominion of
Canada is the federal union of British colonies in
North America,

It is composed of the Provinces of Quebec,
Ontario, Manitoba, New Brunswick, Nova Scotia,
Prince Edward Island and British Columbia, and
also of the North West and Yukon Territories.

The Dominion is governed in accordance with
its charter, which is known as “ The British North
America Act.” (See 2 B.N.A. Act.)

2. British North America Act.—The British
North America Act isa charter which was granted
us in 1867 by Queen Victoria, in compliance with
the wish of her colonies to form a vast federation.
This charter contains provisions for the entrance
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into the union of all the British North America
colonies. It gives usa form of government model-
led upon that of Great Britain, and at the same
time safeguards the rights of the British Crown
over its colonies.

The British North America Act establishes a
central authority for the Dominion, with its seat
at Ottawa, for the puv pose of watching over the
general interests of the country, while the Act
leaves to the provinces their autonomy, i. e, their
independence in matters of local importance,

3. British Sovereignty.—Although by virtue
of our constitution we enjoy a quasi-independence,
nevertheless we are subject to the sovereignty of the
King of the United Kingdom of Great Britain and
Ireland.

The powers and privileges which we possess
were conferred upon us by the British Parliament.
By reason of the subordinate position which we

Q occupy towards the Crown, we are not allowed to

| figure in international affairs, to engage in diplo-

’ matic negotiations with a foreign power, to have

ambassadors, or to make treaties (which are really

| contracts, and as such can only be entered into by
independent nations), Thus, England acts for us
in our external relations. (1)

The King retains the right of commanding our
armies, and can veto or disavow our enactments,

Nevertheless we enjoy in practice a very exten-
sive liberty in the conduct of our internal affairs,
which are intrusted to the Dominion and Provin-
cial legislatures,

(1) We may remark here that England would not inall probability
impose any treaty on us without having previously obtained our assent.

| .
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CHAPTER 1L
DOMINION GOVERNMENT,

4. Nature of the Government.—In every
government three powers are to be distinguished :
the legislative, which makes the laws, the execu-
tive, which administers the affairs of the country ;
and the judicial, which dispenses justice.

When these three powers are merged in one
person, we have an absolute monarchy ; but if they
are assigned to separate bodies which have acquir-
ed them by a constitution, we have a constitutional
government, such as our own,

The executive and legislative powers are those
ordinarily included within the term “government.”
. The judicial, although derived indirectly therefrom,

is neverthcless exercised under conditions which
render it independent of either of the others,

Ll
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i 5. The Executive.— The Executive is the
il power which administers the affairs of the country,
. carries on its business, disposes of public moneys,
i appoints to public offices, etc., and works for the
4 national prosperity.
> . . . .

It is vested in the King ; but our sovereign acts
" in these matters only through the medium of his

representative, the Governor-General, who in turn
¥ governs through the persons of his responsible
ministers. (See 7, “ Responsibility of Ministers,”)
o The Sovereign is assisted in the government of
the country by a council called the “ King's Privy
Council for Canada.” Its members are chosen by

y the GovernorGeneral, and can be dismissed by
him,
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6. The Cabinet, or Ministry.—The Cabinet
is the active principle of the executive, and is in
reality the governing body. Its members belong
to the Privy Council. All initiative is derived from
the cabinet, which remains solely responsible to
Parliament as head of the executive. (See 7, “ Re-
sponsibility of Ministers.”)

In forming a cabinet the Governor-General
chooses a Prime Minister who associates with him-
self certain colleagues whose number is optional,
because ministers may be named “ without port-
folio,” i. e, without a department to manage, but
without salary.

The work of the ministers is distributed among
tke following departments :

The Department of the President of the Council,

i Justice,

" Finance,

i Agriculture,

i the Secretary of State,
“ Public Works,

" Militia and Defence,

¥ Railways and Canals,
p Customs,

i Inland Revenue,

¥ the Interic

The Post Office Department,
The Department of Marine and Fisheries,
i Trade and Commerce,

Two branches of the public service may be
placed under the direction of the same minister.
The Premier and his colleagues act as one body in
the management of public affairs, i. e., there is
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't complete reciprocal responsibility. The mainten.
n ance of the cabinet involves the support of the
g Prime Minister ; and his defeat causes that of the
n entire cabinet,
0
e 7. Responsibility of Ministers.—The Prime
Minister, or Premier, is responsible to Parliament
d for his administration, and for the acts of the head
‘1‘ of the executive, i. e., the Governor-General, The

) members of the cabinet have seats either in the

House of Commons or in the Senate. There the

people, acting through their representative, take

cognizance of the management of the affairs of the

g country, question the government and enquire as
to its plans, and approve or condemn the policy of

1, the Premier., The latter governs so long as he
possesses the confidence of the Commons; other-
wise, he becomes powerless to act, and must hand
in his resignation. The Governor-General then
accepts it, and calls to the post a person having
the confidence of the people.

Nevertheless, whenever a Prime Minister, to
whom the House refuses its support, has reason to
believe that it no longer reflects the people’s will,
he may, if the Governor-General consents, obtain
a dissolution of parliament and appeal to the people
for vindication. If the new house is favourable to

him, he remains in power, and obtains a vote of
confidence.

- 8. [he Legislative Power.—All laws eman-
ate from the legislative power. This power belongs
to the King (represented by the Governor-General),
the Senate and the House of Commons, The Gov-

in
is
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ernor-General and the two legislative bodies must
act in unison when enacting into laws the drafts
submitted to them,

The Houses of Parliament, with the Governor-
General at their head, form what is called “ The
Parliament of Canada.”

9. The Governor-General.— The Governor-
General is appointed by the King. He is the head
of Parliament, which is summoned and dissolved
by him. But he must not allow more then twelve
months to elapse between the end of one session
and the beginning of the next. All bills (see 13,
Bills) that have passed both houses, i. e., all mea-
sures that have been adopted must be submitted
to the Governor-General and receive the royal
sanction through him ; thus the Governor-General
grants or refuses the royal sanction to bills. This
right is exercised by him generally on the advice
of his cabinet and subject to its responsibility, He
may, nevertheless, reserve bills for the signification
of His Majesty’s pleasure. Our statutes therefore
receive their sanction directly from the King, .

The Governor-General, in addition to his capa-
city as chief of the executive, and head of the
Houses of Parliament, is moreover an imperial
officer, charged with watching over the interests of
Great Britain in the country. In extreme cases
he could, therefore, on his personal responsibility
and without consulting his cabinet, refuse to sanc-
tion laws which might appear to him to be preju-
dicial to the sovereignty exercised over us by
England.

ﬂ
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st The Governor-General possesses a privilege which
(ts would be very dangerous for public tranquility if

it were not used with prudence; this is the right
s to disavow acts passed by Provincial Legislatures
he within one year after their promulgation, or what

is called the veto power. Should it appear that a
legislature has exceeded its powers, the Governor-

- General may disavow the measures enacted by it,

ad and sanctioned by the Lieutenant-Governor.

ed 10. The Senate.—The Senate is a body now
pe composed of eighty-one senators bearing the title
. . of “ Honourable.” Its members are appointed for
‘3’ life by the Governor-General in Council. In the
fld organization of the Constitution the Senate plays
s 1 a reslmmmg rather than an initiating part.

'al All*bills passed by the Commons must be ap-
. proved by the Senate before being submitted to
L‘: the Governor-General for the royal sanction.

le The Senate is presided over by a President
chosen from among its members, and nominated

- by the Governor-General. He has a right to vote

i in all cases. In the event of an equal division of
votes in the House, the decision is given in the

A negative,

?:l _ Senators must possess the following qualifica-

of tions to be entitled to their seats :

" 1. Be at least thirty years of age ;

8 2. Be British subjects ;

ty 3. Possess real estate of a value of at least four

3: thousand dollars;

o 4. Possess moveable or personal property or real

estate up to a value of four thousand dollars over
and above all indebtedness;
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5. Be domiciled in the Province for which they
are appointed ;

6. In the Province of Quebec a senator must be
domiciled or possess real estate qualification with-
in the senatorial division represented by him,

11. House of Commons.—The House of Com-
mons is the battleground where the hottest strug-
gles generally take place. Tts members are elected
by the people. At present the House consists of
213 members ; but their number can be increased.
The proportion in which such increase can be made
is determined by the constitution. Taking Quebec
as the basis of calculation on accouut of the relative
stability of its population, our Province is given
65 members as an invariable number; and the
number of members for the other Provinces is
varied in the same proportion as 63 bears to the
total [ opulation of Quebec.

The Commons elect a Speaker, who votes only
when the House is equally divided ; he then has a
casting vote.

The members are elected for five years, and the
only qualification they require to possess is to be
of full age and British subjects. Members who
accept seats in the Cabinet must go before their
constituents for re-election, except in the case of
ministers without portfolio, who draw no salary.

12, Committees.—It is usual, in order to fa-
cilitate the study of questions submitted to the
Commons, to subdivide the House into Committees,
and the same practice prevails in the Senate. The
members of these Committees share the wor
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y among themselves, and take up the study of special
determinate questions, They then submit a report

e to the House, containing the results of their labours,
|- and ordinarily it is after receiving information in

this manner that the House comes to a vote, Thus,
at every session, committees are formed on bank-
- ing and commerce, railways, canals, telegraphs,

= private bilis, etc. Special committees are formed
d according to circumstances.

of

R 13. Bills.—Bills are draft statutes submitted

e for the approval of Parliament. Bills are public or
c private, They are always introduced by members
e of the Houses, because only members have the
n right of addressing the assembly.

e Bills relating to the interest of private indivi-

is duals, known as Private Bills, are introduced by
e following a method of procedure similar to the trial

of a suit, The interested parties, whether in favour
y of or against the proposed legislation, are repre-
a sented by counsel. They can be questioned and

cross-questioned ; almost all the first debates take

1e place before the Committees, which have power,
e as have the Houses of Parliament themselves, to
0 summon witnesses to appear before them for the
ir purposes of the case,

of

14. Parliamentary Languages.— The En.
glish and French Languages are on an equal foot-

a- ing as parliamentary and official languages. The
e debates take place indifferently in either language ;
s, and the statutes, parliamentary journals and all
e i other official publications are, moreover, drawn up
or : in the two languages simultaneously.
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15. Supplies.—One of the chief causes of the
influence possessed by the House of Commons is
found in its power of voting supplies. Supplies
are sums of money which the people, through their
representatives, place at the disposal of the govern-
ment for the administration of public affairs. Now,
every measure having for its object the raising of
money originates in the Commons. The Cabinet
controls only such sums as have been voted by the
Lower House, subject, of course, to the ratification
of the Senate. This explains the powerlessness
of the Ministers to act if they lose the confidence
of the House. Nevertheless, to prevent lavish
expenditure, and hasty or ill-considered legislation,
the practice is for the House to vote supplies solely
on the initiative of the Ministry, and with the
authorization of the Governor-General.

16. Dominion Revenues.—At confederation
the Provinces consented to give to the government
of the Dominion a large part of their revenues to
defray the costs of the central government; and
received in exchange certain compensating advan-
tages which we shall deal with in their proper
place. Such special revenues constitute what is
known as the consolidated revenue fund of Canada.

The consclidated fund must be employed for
three fixed purposes: first, to pay the costs of
collection ; second, interest on the public debts of
the Provinces at confederation ; and finally, third,
the salary of the Governor-General, which is now
fixed at £10,000, sterling. The balance of the con-
solidated fund is employed for the public service.
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The other revenues of the Dominion Parliament
are derived from various sources, among which
are the following :

Post Offices ;

Public lands ;

Public buildings, public harbours, etc,, and

Customs and excise duties,

Moreover, the Dominion Government may, if
necessary, levy taxes on the ratepayers.

17. Taxes.—By a tax is meant any sum levied
by the government upon an individual.

Taxes are direct or indirect accordingly as they
fall directly or indirectly on the taxpayer. The
principal indirect taxes are customs duties, imposed
on imported merchandise, and excise duties, levied
on certain businesses such as those dealing with
liquors and tobacco.

18. Electoral Franchise.—The people is the
ultimate master of its destinies, because the Lower
House, which is the arbiter of our laws and our
governments, and disposes of our revenues, owes
its election to the people. Although the number
of electors is relatively very large, it nevertheless
does not include the whole of the nation,

The electoral franchise for the Dominion is the
same as that established for elections to the Provin-
cial Legislatures. The following ars the qualifica-
tions for voting in the Province of Quebec.

Electors must be :

1. Males ;

2. British subjects ;

3. Entered upon the list of electors ;
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4. An elector must, moreover, possess one of
the following qualifications, viz. :

I. Be proprietor or occupant in good faith of an
immoveable assessed at $300.00 in a city; or at
$200.00 in real value, or $20,00 in annual value,
in any other place ;

2. Pay an annual rental of $30,00 in a city, and
$20.00 in any other place, for real estate assessed
at $300.00 or $200.00, accordingly as it is situated
in a city or elsewhere ;

3. A husband may vote when his wife possesses
sufficient’ property to confer the franchise upon a
male person ;

4. Sons, grandsons, and sons-in-law, living with
their parents for at least a year, may vote when
the property or the amount of the rent paid by
the latter are sufficient, if divided into several parts,
to confer the franchise upon two or more persons.

The eldest is first entitled to vote, and then the
others according to their age., The temporary
absence of a son from his father’s home does not
deprive him of the exercise of the electoral fran-
chise, provided his absence does not extend beyond
six months of the year, He retains his right,
notwithstanding an even more extended absence,
when his absence is due to the fact that he is a
student, i, e,, when he is pursuing the study of an
art or a profession ;

5. Retired farmers or proprietors, generally
known under the name of »eniiers, who are in
receipt, owing to a donation, sale or otherwise, of
a rent in money or in kind of at least $100,00.
including therein the value of the dwelling and of
other things appreciable in money;

M

-
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6. When two or more persons are tenants or
sub-tenants under separate leases, of different parts
of the same immoveable, they are governed by the
rules applying to tenants;

Nevertheless, if the amount at which the whole
immoveable is assessed is not sufficient, if divided
into as many parts as there are tenants or sub-
tenants (parts of $300.00 or $200.00 according to
the situation of the immoveable), to confer the
franchise on each of them; those whose leases are
the earliest in date are entitled thereto in pre-
ference to the others.

7. Schoolmasters teaching in an institution
placed under the control of school commissioners
or trustees. (See 33, Commissioners, Trustees,)

8. Priests, curés, vicars, missionaries and min-
isters of all religious denominations, who have
been domiciled for more than five months in the
place for which the electoral list is made ;

g. Fishermen domiciled in the electoral district,
who are proprietors or occupants of immoveables,
and proprietors of boats, nets, and fishing tackle
in the district, or of shares in a registered ship, the
whole having a real value of at least $150.00;

10. Persons who have resided in the electoral
district for a year and who earn by their work or
are otherwise in receipt of an annual sum of
$300.00.

Certain persons are excluded from voting by
reason of the duties they discharge; such is the
case with the judges of our different courts, Others
again cannot vote owing to pecuniary interests
between them and the government; such is the
case with contractors, when they have a contract
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with the government, which is not terminated wi-
thin six months previous to the elections, etc.
Voting is by secret ballot.

CHAPTER IIL

PROVINCTIAL T.EGISLATURES,

19. Provincial Legislatures.— When the
Provinces consented to form a vast confederation,
they had already been constituted self-ruling col-
onies, having separate and independent govern-
ments ; and this life, or principle of separate
existence, continues to develop in them simultane-
ously with the general organization of a federal
government,
| Each of them is governed in accordance with
‘ constitutional principles. Each hasa Lieutenant-
Governor at its head. Nevertheless their parlia-
mentary systems are not identical. Thus, Ontario,
New Brunswick, British Columbia, Manitoba, and
the North West Territories have only one chamber,
which is elective.

Prince Edward Island has one chamber whereof
part of the members are appointed for life by the
Lieutenant Governor, while the remainder are elect-
‘ ed by the people.

Nova Scotia has two chambers.
i The Province of Quebec has two chambers, an
' upper house and a lower house.

We shall limit our studies to the constitution of
this Province,

Its constitution can be considered similar to that
of Ottawa, The Legislative Council corresponds
o the Senate ; the Legislative Assembly to the
House of Commons.
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" To avoid useless repetition, we shall only deal
s here with a few matters which are peculiar to our
provincial legislature,

QUEBEC.

20, Lieutenant-Governor.—The Lieutenant.
Governor occupies in our province the same posi-

i tion as the Governor-General in the government
e of the Dominion, Like the latter he represents the
- Sovereign. He holds office during the pleasure of
s the Governor-General ; but he cannot be dismissed
te before the expiry of a term of at least five years,
C‘l unless for cause. He is head of the executive and
a

acts only on the advice of his ministers. Like the
Governor-General, he sanctions provincial statutes
h or refuses such sanction. He may also reserve bills

for the sanction of the Governor-General,
de
0, 21. The Executive.—The Executive consists
d of the King, represented by the Lieutenant-Gover-
Ty nor and assisted by a council composed of such
¢ persons as the l.ieutenant-Governor thinks fit to
0

appoint, and among whom are the members of the
1 Cabinet.

it The following is a list of the different depart-
ments assigned to ministers in the Province of
Quebec :

in The Department of Justice,at the head of which
is the Attorney-General ;

of The Department of Public Works ;

The Department of Agriculture ;

at The Department of Colonization and Mines ;

ds The Provincial Secretary’s Department :

1e

The Treasury Department;
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The Department of Lands, Forests and Fish-
eries;

The Department of Public Instruction.

Public instruction, which, as we have seen, is
attached to the executive, occupies such an im-
portant place in our national life, that we shall

further on devote an entire chapter to it under the
title of “ Education,”

22, Legislative Council, — The Legislative
Council plays the same part in our provincial
organization as the Senate does in that of the
Dominion.

It consists of twenty-four councillors appointed
for life by the Lieutenant-Governor. They must,
to be qualified, i. e, to be entitled to sit in the
upper chamber, possess immoveables of a value of
$4,000, over and above all indebtedness, and
situated within the division which they represent,

The Council is presided over by a speaker, ap-
pointed by the Lieutenant-Governor-in-Council,
The speaker may vote in all cases. If the votes
are equally divided, the negative prevails.

23. Legislative Assembly.—The Legislative
Assembly corresponds to the Dominion House of
Commons ; like the latter, it is elective. Its mem-
bers are elected for five years, unless the House is
sooner dissolved, It elects a speaker, who votes
only when there is an equal division.

24. Provincial Revenues.—The provinces at
the Union divested themselves, in favour of the
Dominion Government, of a part of their property.
But the Dominion Government in its turn under-
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took to pay a sum of money annually to the pro-
vinces. Moreover, the Dominion assumed respon-
sibility for provincial indebtedness up to a certain
amount. The Province still draws revenue from
several sources, among which are: lands, forests
and fisheries, taxes collected from successions, law
stamps, etc.

CHAPTER 1V.
EDUCATION,

25, Education.— Questions of education are
essentially matters for the provinces. The Do-
minion Government can deal with them only when
the provinces are proved to be neglectful, or when
the rights of a Catholic or of a Protestant minority
are overridden. It may then intervene and take
up the cause of those who are aggrieved. The
Department of Public Instruction in our Province
is presided over by an officer called the Superin-
tendent of Public Instruction. In the discharge
of his duties the Supcrintendent is assisted by the
Council of Public Instruction (See 27, Council of
Public Instruction).

2¢, Superintendent of Public Instruction.
—The Superintendent of Public Instruction is ap-
pointed at pleasure by the Lieutenant-Governor-
in-Council. He directs the Department of Public
Instruction, and is the depositary of all documents
relating to the affairs of his department ; copies of
or extracts from such documents may be delivered
by him,

2
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His duties are manifold; he must work in a
general way for the advancement of education, the
arts, literature, and science; but he is obliged to
comply with instructions given him by the Council
of Public Instruction.

27. Council of Public Instruction. — The
Council of Public Instruction is presided over by
the Superintendent; it is composed of Roman
Catholic and Protestant members as follows :

1. Ordinary bishops or administrators of all
Roman Catholic Dioceses and Vicariates Apostolic,
situated in whole or in part in the province, who
are members ex officio;

2. An equal number of Roman Catholic laymen,
who are appointed by the Lieutenant-Governor-
in-Council during pleasure ;

3. A number of Protestant members, equal to
that of the Roman Catholics, all of whom are
appointed by the Lieutenant-Governor-in-Council
during pleasure. The Council is divided into two
committees, consisting one of Catholic members
and the other of Protestant members, The super-
intendent is ex ¢fficio a member of both commit-
tees; but he can only vote in the one to whose
faith he belongs. Each Committee of the Council
must hold separate sessions, of which it fixes the
time and the number, and it elects a president.

The President of the Council and the President
of each committee have a casting vote on all
questions, should the votes be equal, All matters
of common interest, whether relating to Catholics
or to Protestants, are matters for the Council and
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CONSTITUTIONAL LAW 19

are referred to it.  But matters of special interest
to Catholics or to Protestants are referred to the
respective committees,

28. Inspectors.— School Inspectors are ap-
pointed by the Lieutenant-Governor-in-Council.
These inspectors must visit the schools, exercise
superintendence over the teachers, and generally
see that the regulations of the Council are faith-
fully observed. They then report to the Council,
To be appointed a school inspector one must
be:

1. Of the male sex and have attained the age
of twenty-five years :

2, Have obtained a diploma for an academy,
model school or elementary scheol ;

3. Have taught school during at least five
years ;

4. Not have discontinued teaching for more
than five years ;

5. Have been examined before authorized

persons upon his fitness and ability to fulfil the
duties of the office of inspector.

2. Boards of Examiners.— On the recom-
mendation of either committee, the Lieutenant-
Governor appoints the members of a central board
of examiners to examine candidates for the pro-
fession of teaching. This board issues teachers’
diplomas. An exception exists in favour of
pupils of normal schools, who do not require to
pass any examination before boards of examiners,

and hold their diplomas from the principal of the
Normal School.
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30, Teachers.—Candidates of either sex for
teachers’ diplomas must, unless they hold diplomas
from a normal school, pass an examination before
a board of examiners, and obtain an elementary
school diploma. School authorities must employ
as teachers only persons holding such diplomas.

All priests, ministers of the gospel, ecclesiastics
or persons forming part of a religious body
organized for educational purposes are exempted
from passing examinations before such boards.

Nevertheless, the Protestant Committee of the
Council of Public Instruction may by resolution
declare that persons of its faith, who are thus
exempted from examination, shall not thereafter
be entitled to such exemption.

31. Teaching.—Schools under the control of
commissioners are divided, for the purposes of
teaching, apart from normal schools for the training
of teachers, into elementary schools, model schools
and academies, The Catholic and Protestant
committees may determine the nature of each of
them and prescribe courses of study for them ; but
the studies of hygiene and drawing are obligatory
upon all public schools, according to the acts
relating to public instruction. Teachers can only
make use of such books in teaching as are approved
by the committee.

Education is not compulsory in the Prcvince of
Quebec; but, if the sending of children to school
is not obligatory, nevertheless fathers and mothers
whose children are aged from seven to fourteen
years are bound to pay monthly rates in the same
manner as if the children were going to school,
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unless exempted therefrom owing to the illness of
their children., Parents are also liberated from
this obligation if they are in poor circumstances.

Besides the public schools under the control of
commissioners, there exist in our province private
schools and educational establishments, such as
universities, colleges, convents, academies and
kindergartens, which have been founded by private
initiative and are free to teach. The majority are
incorporated (see 49, Corporations) and enjoy
privileges. Grants are frequently made to them
by the government to assist them in carrying out
the purposes for which they exist. Teachers in
these establishments are not under the control of
the commissioners. They draw up their courses
of study and choose suitable books.

32, 8chool Municipalities.— When a suffi-
cient number of persons residing in the same
locality consider that a school is necessary, they
may, in their common interest, request that the
district where they reside be erected into a school
municipality. This right can be granted them by
the Lieutenant-Governor, upon a report from the
Council of Public Instruction establishing the
necessity for such a measure, School taxes are
then levied and can be collected from all persons
residing in such school municipality.

The administration of such funds and of school
matters is assigned to commissioners. (See 33,
Commissioners, Trustees.) Persons professing a
religious belief different from that of the majority
may withdraw from the jurisdiction of the school
commission and form a separate corporation under
the administration of school trustees.
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33. Commissioners, Trustees. — Commis-
sioners are the representatives of the religious
majority of the inhabitants of a school munici-
pality ; trustees are the representatives of the
minority, i. e, the dissentients, Commissioners
and trustees, although holding identical offices in
relation to their co-eligionists, do not sit together,
but constitute entirely separateb odies, which must
not be confounded.

Nothing prevents a school municipality directed
by trustecs from being bounded differently from
the municipality administered by the commis-
sioners,

Commissioners and trustees should watch over
the interests of their respective schools. They are
e'ected by the ratepayers and form a corporation
(sce 49, Corporations), in cach municipality, with
perpetual succession.

They may do all acts which a corporation may
perform for its corporate purposes. The following
are their principal duties:—To select teachers of
cither sex, visit schools, and follow the progress of
the scholars, fix the time of examinations, ad-
minister funds collected from the ratepayers, as
well as all property belonging to the corporation
which they represent; build and mairiain school-
houses, etc. Commissioners and trus ces may levy
taxes for the maintenance of schools, and they
must make a report of their administration to the
Council of Public Instruction.

34. School Taxes.—The school tax is equally
appostioned according to assessment, on all tax-
able real estate in the municipality,and is payable
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by the proprietor, the occupant or the possessor of
the taxable property.

If several school municipalities so desire, they

may agree upon and organize an academy for their
common needs, Trustees are appointed for the
administration of such academies, and school taxes
are levied for such purpose.
35, Electoral Franchise (for thie nomination
of commissioners and trustees.)—To be entitled to
vote at an election of school commissioners and
trustees, it is sufficient for a person to possess the
following qualifications, and unmarried women pos-
sess this right to the same extent as men :—

1. He must be a proprietor of real cstate ;

2, He must be entered as such on the assess-
ment roll ;

3. He must have paid all his school taxes and
other assessments,

In every municipality where a corporation of
school trustees exists, persons forming part of the
minority cannot vote at the election of commis-
sioners; and in like manner those belonging to
the majority cannot vote at elections of trustees.

30. Eligibility of Commissioners and
Trustees.—Clergymen of all religious denomin-
ations, ministering in the school municipality,
although not possessing property qualifications,
and all ratepayers of the male sex residing therein,
and being able to read and write, and being quali-

fied to vote, are eligible as commissioners and
trustees,
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37. Charters Granted to Certain Locali-
ties.—Certain cities such as Montreal, Quebec,
Sherbrooke, etc., have obtained by charter a special
school organization. Thus in Quebec and Mon.
treal the commissioners are not elected by the
ratepayers,

38. Tab!2 of the Different Courts exercis-

ing Jurisdiction in Civil Matters in the
Province of Quebec:—

. The Court of King's Bench, Appeal Side ;
. The Superior Court ;

. The Circuit Court ;

. The Commissioners’ Court ;

. The District Magistrates’ Court ;

. The Court of Justices of the Peace ;

. The Recorder’s Court ;

. The Exchequer Court of Canada.

N O\Wt B W N =

The following courts have jurisdiction by way
of appeal from the civil courts of the province i—

1. The Supreme Court of Canada;

2. His Majesty in His Privy Council.




Book Il.—CIVIL LAW

OF THE PROVINCE OF QUEBEC.

FIRST PART.
OF PERSONS.

CHAPTER 1L

NATIONALITY, DOMICILE,

39. Nationality.—All persons in our country
are divided into two classes :

1. British subjects;

2. Aliens or foreigners.

40. British Subjects. — A British subject is
one whose sovereign is the King of the United
Kingdom of Great Britain and Ireland, and as
such is entitled to all advantages which this title
confers. (See 42, Rights of British Subjects.)

The quality of British subject is acquired either
by right of birth or by naturalization. (See 4T,
Naturalization.)
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A person born in any part of the British Empire
is a British subject by right of birth, as also is he
whose father or grandfather by the father's side is
a P'ritish subject, saving the exceptions resulting
from the laws of the Empire.

41. Naturalization.—Naturalization is the act
by which a foreigner becomes a British subject,
Its effect is to put him upon an equal footing with
British subjects by right of birth.

Naturalization is effected under the following
conditions :

1. The person must have resided in Canada
for at least three years, with the intention of
remaining there; or have been in the service of
the Government of Canada during a like period
with the intention of afterwards so remaining or
of settling in the country ;

2. He must have taken the oaths of residence,
or of service, or of allegiance as prescribed by
law;

3. He must have obtained from a competent
court, upon the fulfilment of the necessary for-
malities, a certificate of naturalization as required
by law ;

4. A foreign woman is naturalized solely by the
fact of her marriage with a British subject, with-
out its being necessary for her to comply with the
formalities above enumerated.

42, Rights of British Subjects.—The quality
of British subject confers upon one who possesses
it civil and political rights, All British subjects
enjoy full civil rights in our province.

Ay
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Political rights, on the contrary, are the ex-
clusive privilege of persons of the male sex, of the
age of majority, Among such rights are the
following :—voting at Dominion and Provincial
elections, holding public offices, being elected as a
representative of the people in Parliament, hold-
ing judicial office, serving as jurymen, etc.

43, Aliens.—Aliens are all persons who are
not British subjects.

Aliens, while in the country, possess almost all
civil rights. (See 46, Civil Rights,) Thus, they
may acquire and hold property, make transfers
thereof, make or receive gifts, inherit, contract
marriage, ¢tc. Nevertheless, they are governed
by the laws of their domicile (see 44, Domicile),
in so far as their status and capacity are concerned
(see 50, Civil Status).  Aliens may be sued in our
country for the fulfilment of obligations contracted
in the country to which they belong. They have
no political rights,

44, Domiecile.—The law assigns to each pearson
a legal domicile, the importance of which will
readily be seen when the civil status of a person
has to be determined. (See 50, Civil Status.)

The legal domicile of a person is at the place
where he has his principal establishment. At
such domicile all legal notices, personal services,
etc,, are communicated to him when necessary,
Nevertheless, the following persons, whatever be
their real place of residence, are domiciled as
follows :

1. Married women, with their husbands ;
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2. Minors, with their father and mother or tutor ;
3. Persons of full age, interdicted for insanity,
with their curators,

45, Election of Dominicle.—Domicile may
for special purposes be elected elsewhere than at
the real domicile. The parties to a deed may
elect domicile at a place agreed upon, for the
purpose of such deed ; and in such case all noti-
fications, demands and suits relating thereto may
be made and instituted at the elected domicile.

CHAPTER 1L
ENJOYMENT OF CIVIL RIGHTS,

46, Civil Law.—Civil law has essentially for
its purpose the protection of individuals and of
property. It defines the nationality and regulates
the relations between different individuals, protects
children, fortifies paternal authority, determines
the positions of husband and wife, gives binding
effect to contracts, and procures peaceable enjoy-
ment of property to such as have legitimately
acquired it. Again, civil law deals with the
capacity of persons, marriage, paternity, marital
authority, gifts, successions, contracts in general,
such as sales, leases, etc., and all matters connect-
ed therewith,

47. Enjoyment of Civil Rights.—All British
subjects in our Province enjoy full civil rights,

T
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Aliens are governed by our law while in our
country, Nevertheless, both classes exercise such
rights only according to their status (see 50, Civil
Status), and the Capacity (see 48, Exercise of
Civil Rights), which they possess under the laws
of their domicile,

48. Exercise of Civil Rights.—Although the
enjoyment of civil rights is, in general, common to
all persons; nevertheless, persons are divided into
two classes, in relation to the exercise of such
rights ; viz, into persons who are capable and
those who are incapable.

Capable peisons are those who act of their own
initiative, guided by their own judgment and
their own will in the exercise of their civil rights.
They are free either to acquire property, or to sell
or otherwise dispose of it, and to do all civil
acts. In principle, all individuals of full age,
without distinction of sex, have such capacity, and
are entitled to exercise such rights ; but this rule
is subject to numerous exceptions, which must be
carefully defined, because only such persons are
deemed incapable as are expressly declared to be
so by law.

Incapable persons are those who do not exercise
their civil rights and are placed under the authority
of others, such as:

1. Insane persons and idiots (see 109, Inter-
diction) ;

2. Interdicted persons (see 109, Interdiction) ;

3. Persons to whom a judicial adviser bas been
appointed (see 113, Judicial Advisers) ;

4. Minors (see 93, Minority) ;
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5. Married women (see 67, Incapacity of Mar-
ried women) ;

6. Persons civilly dead. (1)

Except in the case of the married woman,
whose incapacity has been established for reasons
of social order and not in her own favour, all in-
capable persons are declared to be such for the
purpose of protecting themselves against their own
weakness,

49. Corporations.—Persons, in law, include
not only human beings, but also corporations
legally constituted. Corporations are artificial or
ideal pcrsons, having a separate existence, pos-
sessing certain rights and subject to certain
obligations. They are created by act of Parlia-
ment, by royal charter (2) or by letters patent (3).

The powers of corporations, their capacity to
acquire and hold property, to bind themselves by
contracts, to bind others to them, and in short to
carry out the purposes of their incorporation, are
carefully defined by law, and by their constating
instruments,

A corporation is described under its own name.
Unless there are provisions to the contrary, a
corporation has power to choose from among its

(1) Civil death results from condeimation to certain corporal punish-
ments. Persons civilly dead are dep.ived of their civil rights. They
are, 80 to speak, blotted out from sogiety. Thue, a person civilly dead
loses the ownership of his property, and’ cannot acquire more. He can-
not entsr into contracts. Nor can he contract a marriage which will
produce civil effects ; it he is already warriad, only the marriage tie

b , and he i ither marital nor pa‘ernal authority, ete,

(2) A royal charter is a privilege or grant proceeding from the King.
(3) Letters patent are letters under the signature of the Governor

General-in-Council, evidencing the grant of certain privileges, the
creation of corporations, ete,
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members a managing board by which it is repre-
sented and bound in all matters not in excess to
its powers.

One of the principal privileges of corporations
consists in limiting the liability of their members
to the interest belonging to each of such mem-
bers. No personal recourse exists against such
person in the event of the corporation becoming
insolvent. In case of the dissolution of a corpor-
ation, which may be due to various reasons, its
affairs may be liquidated by a curator or liquidator,
(See 215, Rights of Creditors on Property of a
Succession.)

CHAPTER IIL
OF CIVIL STATUS,

50. Civil Status.—In his relations with society,
that is, with his fellow-beings, a man passes
through different stages. By his birth he is placed
in such or such a family. After his minority, he
becomes free and of full age. He may contract
marriage, establish a new family, and thereby
increase his obligations and change his social
position. Finally, he meets with the inevitable
fate, and his death, by the ties which it sunders
and the new situations which it creates for those
who were related to the deceased, brings forcibly
to mind the fact that man, from the cradle to the
tomb, passes through phases and states which are
of essential interest to social order,
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Such rights and obligations constitute what is
called the civil status of an individual.

The capacity of each individual, or in other
words the exercise of his civil rights, is governed
by and varies according to his status; thus, the
capacity of a minor is different from that of a per-
son of full age; and the capacity of a married
woman differs from that of one who is unmarried.
It is therefore of the greatest importance that the
law should determine such status with precision,
that it should carefully ascertain such facts, and
enable third persons to perceive whether they are
contracting with persons who are capable or in-
capable. For this purpose registers of civil status
have been instituted. (See 51, Registers of Civil
Status.) These books are open to the public and
contain mention of the above matters.

The civil status of a person is determined
according to the laws of his domicile, and follows
him everywhere ; for instance, a Frenchwoman
who is travelling may come to Canada and wish
to enter into a contract here ; but if she is married
she cannot validly bind herself or give legal effect
to the contract which she proposes to enter into,
except within the limits of the capacity allowed
her in France by the law of her domicile.

Let us take a further example; a young man
from Toronto, aged twenty years, borrows con-
siderable sums of money at Quebec; he can
execute valid acknowledgments towards third
parties only in so far as the Ontario law allows
him,
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51. Registers of Civil Status.—Recgisters of
civil status are documents for recording acts of
birth, marriage and burial. As they have been
established for the purpose of publicity, any person
may consult them, and obtain extracts therefrom,
Such extracts, issued and certified by the officer
of civil status (see 52, Officers of Civil Status),
make full proof to the same extent as the registers
themselves, of the facts therein contained,

The registers are kept in duplicate ; i, e., the
acts are entered thercin in two different bools.
One of these duplicates is deposited cvery year

in the office of the Prothonotary of the Superior
Court; the other is retained as part of the records
of the church or religious congregation charged
with its custody. In order to prevent fraud, each
book is authenticated before being used, i, e., it is

presented to the judge, prothonotary or clerk of

3
the district, in order that the latter may certify the
number of pages it contains and may number anc
paraph them. Upon the fulfilment of these for-
malities, the book may be used for the purposc
intended.

Acts are entered therein, in successive order and
without blank spaces. All blanks must be filled
with an erasing line, so that nothing can afterwards
be inserted therein. Figures cannot be used in
drawing up these acts; on the contrary, every-
thing is written out, without abbreviation, If it
becomes necessary to strike out a part of the act
or to make additions to it, each marginal note or
erasure is acknowledged and signed by the parties
in the same manner as the body of the act itself,
and mention is made thereof. The officer of civil

3

I
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status must read aloud to the parties the act which
he has drawn up. All acts of civil status must be
executed in the presence of witnesses.

52, Officers of Civil Status.—Curés, priests,
and ministers, authorized to perform baptisms,
marriages and burials are civil officers, to whom the
law intrusts the keeping and custody of registers
for recording births, marriages and deaths of
persons belonging to their faith. A minister can-
not be compelled to enter in the registers the
status of persons not belonging to his denomina-
tion. Births of children, other than Roman
Catholics, when not elsewhere registered by a
competent officer, must be recorded within four
months from date in the office of the Secretary-
Treasurer or Clerk of the municipality of their
domicile, or else with the nearest justice of the

peace.

53. Acts of Birth.—Acts of birth set forth:

1. The date of the birth of the child ;

2. That of its baptism, if performed; its sex,
and the names given to it;

3. The names, surnames, occupation and domi-
cile of the father and mother and also of the
sponsors, if there be any.

When the father and mother of any child pre-
sented to the public officer are unknown, the fact
is mentioned in the register.

4. Finally, the act is signed in both registers by
the officer officiating, the father and mother, if
present, and the sponsors, if there be any. If any
of them cannot sign, their declaration to that effect
js noted.
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54. Acts of Marriage,—These acts set forth :

1. The day on which the marriage was sol-
emnized ;

2. The names, surnames, quality or occupation
and domicile of the parties married, the name of
the father and mother of each, or the name of the
former husband or wife ;

3. Whether the parties are of age, or minors ;

4. Whether they were married after publication
of bans, or with a dispensation or license ;

5. Whether it was with the consent of their
father, mother, tutor or curator, or with the advice
of a family council, when such consent o~ advice
is required ;

6. The names of the witnesses and whether they
are related or allied to the parties, and, if so, on
which side, and in what degree;

7. That there has been no opposition, or that
any opposition made has been disallowed ;

8. The act of marriage is signed by the officer
who solemnizes the marriage, by the parties, and
by at least two witnesses, related or not, who have
been present at the ceremony ; and, if any of them
cannot sign, their declaration to that effect is
noted.

55. Acts of Burial.—Acts of burial set forth :

1. The day of the burial ;

2. That of the death, if known;

3. The names, surnames, and quality and occu-
pation of the deceased ;

4. The act is signed by the person performing
the burial service, and by two of the nearest re-
lations or friends there present; if they cannot
sign, mention is made thereof,
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No burial can take place before the expiration
of twenty-four hours after the decease; except in
the cases provided for by law and by police
regulations, But, in the case of certain contagious
diseases, not only may exceptions to this law be
allowed, but a fine may even be imposed if the burial
does not take place within a shorter delay.

It belongs solely to the Roman Catholic ecclesi-
astical authority to designate to the place in the
cemetery in which each individual of such faith shall
be buried ; and if the deccased cannot, according to
the canon rules and laws, be interred in ground con-
secrated by the liturgical prayers of such religion,
he receives civil burial in ground reserved for that
purpose and adjacent to the cemetery.

When there is any sign or indication of death
having been caused by violence, or when there are
other circumstances which give reason to suspect
it, or when the death happensin any prison, asylum
or place of forcible confinement other than lunatic
asylums, the burial cannot be proceeded with until
it is authorized by the coroner or other officer
whose duty it is to inspect the body in such cases.

56. Acts of Religious Profession. — The
making of solemn vows in religious communities
recognized at the conquest (1) is deemed a change
of status involving the civil death of the person
making profession. (See 48, Exercise of Civil
Rights). The Superior of such communities is,
therefore, authorized to keep registers of acts of
(1) The religious communities existing here at the conquest are the

Ursulines of Quebee and of Three Rivers, the Sisters of the Hotel Dieu,
Montreal, aud of the Hotel Dien and ot the General Hospital of Quebec,
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religious profession. Such Superior is, moreover,
subject to the obligations of an ordinary officer,
and she must issue copies or extracts from such
acts to all demanding them.

57. Rectification of Registers.—If any error
or omission has been committed in the entry made
in the register of an act of civil status, as for
example, when, in an act of birth, the name of the
mother of the child has been omitted, or the name
of the family has been misspelled, application for
rectification may be made to the court; but
registers can be thus corrected only after a judg-
ment authorizing such correction has been ob-
tained,

CHAPTER 1V,
OF MARRIAGE,

58. Marriage. — Marriage is the legitimate
union of man and woman for the purpose of found-
ing a new family.

The legal position of married persons is defined
by the Code. The parties cannot derogate from
the laws which it establishes, by making special
agreements when such laws are founded upon
considerations of public order, or are due to

S T e
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motives of good morals (1). Thus, the consorts
cannot derogate from the rights resulting frow
marital or paternal authority, But great liberty
is granted to them to make contracts of marriage
relating to their property (see 85, Contracts of
Marriage) as they think fit.

59. Conditions Required for Marriage :

1. To contract marriage a man must be of the
age of fourteen years and a woman twelve years ;

2. The parties must contract marriage freely,
i. e., give their full assent thereto;

3. Minors wishing to contract marriage must
first obtain the consent of their parents. If the
parents are not agreed, the consent of the father
suffices. If one of the parents cannot make known
his wishes, owing to infirmity or other cause, the
consent of the other is sufficient. If a minor has
neither father nor mother, he must obtain the
consent of his tutor ;

4. Persons wishing to contract a second mar-
riage can only do so after the first has been dis-
solved.

60. Impediments to Marriage. — A person
competent to contract marriage may nevertheless
in certain circumstances be deprived of such right,
as, for example, when too close ties of relation-
ship (see 63, Relationship) exist between him and
the person whom he wishes to marry.

Marriage is always prohibited in the direct line,
i. e., between ascendants and descendants, and

(1) The law never permits derogation by private agreement to be made
from laws founded upon considerations of public order or good morals.

—
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between persons bound by ties of affinity (see 64,
Affinity), whether legiiimate or natural, in the
same case. In the collateral line, marriage is pro-
hibited between brother and sister, legitimate or
natural ; and between uncle and niece, and aunt
and nephew. The civil law allows marriage be-
tween a man and his deceased wife’s sister ; but it
prevents a woman, except under dispensation,
from marrying the brother of her deceased hus-
band. Nevertheless, for Catholics, the prohibition
extends to all cases; and marriage between a
brother-in-law and sister-in-law is always forbid-
den. There are other obstacles resulting from
relationship, affinity, or other causes, according to
the different religious beliefs of the parties; but
the latter may be relieved therefrom in accordance
with the discipline of their religion,

e o e

61. Publication of Marriage.—The marriage
must be made public, and bans are the principal
way in which this is done. The bans must
mention the names, surnames, qualities or occu-
i pations and domiciles of the parties to be married,
\ and whether they are of age, or minors, and the
i names, surnames, occupations and domiciles of
their fathers and mothers, They are made dur-
ing three consecutive Sundays or Holy Days,
with suitable intervals, in the church of the
place where each of the parties is domiciled. If
the last publication took place more than a year
before the celebration of the marriage, it is of no
effect, and the publication of bans must be begun
over again,
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It is the duty of all duly qualified persons to
oppose the marriage, whenever there are good
grounds for so doing,

As bans are intended to give publicity to the
marriage, the word “domicile ” (see 44, Domicile)
cannot evidently bear in this connection the same
sense that it generally does. In the present case,
it means the place where the parties to be
married actually reside, and where they are best
known. Thus, a minor may be at service in
Montreal, and his parents may live at Sorel, where
h: consequently has his legal domicile; in such a
case the bans should be published in the church
of the parish where the minor lives, and also at
the place of his legal domicile, which would be
Sorel.

A residence of six months in a certain place is
sufficient to create a presumption of domicile, If
a party who is to be married has not occupied his
ncw home for that period, he, nevertheless, should
have the bans published there, as well as at the
place of his last residence, provided, nevertheless,
that the latter place be within the limits of the
Province, for if the last domicile was not in
Quebec, the necessity of publishing bans abroad
would not be soimperative. Clergymen celebrat-
ing marriage supplement the bans in such a case
by enquiring intc the status of the parties, Dis-
pensations from one or more bans may be obtained.
Catholics apply for this purpose to their bishop,
generally through their parish priest. Protestants
and others obtain such dispensation from persons
authorized by the Lieutenant-Governor to issue
marriage licenses.
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62. Solemnization of Marriage.—Marriage
must be solemnized openly, by a competent
officer, in the presence of two witnesses.

All ministers of the Gospel, priests, cxres, etc.,
are authorized to solemnize marriage between
persons of their faith.

In all places where the decrees of the Council of
Trent have been promulgated, Catholics cannot,
without obtaining a dispensation, apply to any
person other than the curé of their parish for
marriage,

The marriage may take place at either of the
domiciles of the parties. The officer solemnizing
the marriage must call for the certificates of birth
of the parties ; when they are minors, he must as-
certain whether their parents or tutors have given
their consent, and whether bans have been pub-
lished, or, when oppositions have been made,
whether they have been discharged.

63. Relationship. —When children are born
of a marriage, ties of relationship are thereby
created between them and their parents.

Relationship is in the direct line, when it exists
between ascendants and descendants, But relation-
ship also exists in the collateral line; i. e, persons
may be related, although one is not the issue of
the other, if they are nevertheless sprung from a
common ancestor; as for example, brother and
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sister are relatives in the collateral line. The gap
between two generations is called a degree:

Peter.
First degree :

. James, son of Peter,
Second degree :

. Joseph, son of James,
grandson of Peter.,

Third degree :

... Maurice, son of Joseph,
great-grandson of Peter,

| The direct line is divided into the direct line
descending, and the direct line ascending, accord-
3 g g

{; ingly as we ascend or descend the scale of relation-
ship.
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In the collateral line, the degrees are reckoned
differently, accordingly as the canon or the civil
law is followed.

Relationship according to the canon law is
reckoned as follows :

Peter.
First degree : First degree :
Joseph, Mary,
son of Peter, | daughter of Peter.
Second degree: | Second degree :
/
Paul, / Jane,

son of Joseph.——————daughter of Mary.

We commence with a common ancestor, and
descend to those between whom we wish to estab-
lish the relationship, counting only one degree for
all persons belonging to one and the same gener-
ation. Thus, in the example cited above, Jane
and Paul are relatives in the second degree. If
the lines are unequal, we take, as first term, the
degree of relationship nearest to the common
ancestor, and, as second term, the degree of relation-
ship of the one who is farthest removed from the
common ancestor; in this way, uncle and niece
are related from the first to the second degree. It
is in this way that impediments to marriage, aris-
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ing from relationship, are reckoned in the case of
persons governed by the canon law.

Relationship is reckoned differently according
to the civil law.

The scale of relationship is formed as above, but
the degree of relationship is determined as follows :

We begin with one of the parties, taking him
as the first degree, ascend to the common ancestor
and then descend in the other collateral line until
we reach the person with whom we wish to deter
mine the degree of relationship.

Peter.
/
First degree : /\ Second degree :
Joseph, / \ Mary,
son of Peter, -\-——daughter of Peter,

/
/

Third degree :

Jane,
i -daughter of Mary.

In this case, Joseph and Jane are relatives in
the third degree, In matters relating to succes-
sions, relationship is counted in the above man-
ner,
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64. Affinity or Alliance.— Affinity or alliance
is the tie which exists between a married person
and the relatives of the person to whom he is
married, Degrees of affinity are reckoned in the
same manner as those of relationship.

CHAPTER V.
OF MARRIAGE.— (Continued).

65. Duties Common to Husband and Wife.
—Husband and wife mutually owe each other
fidelity, succour and assistance. They also owe
each other the education of their children, whom
they are obliged to supply with food, bring up
and maintain, But the children in their turn will
later be obliged to furnish alimony to their father
and mother, or other ascendants who are in want,
This obligation is rendered more onerous by the
ties resulting from marriage, because sons-in-law
and daughters-in-law are also obliged, in like cir-
cumstances, to maintain their father-in-law and
mother-in-law. Nevertheless, the obligation no
longer exists if the tie which bound them to a new
family is broken ; for instance, when the consort,
through whom the affinity existed, and all the
children, issue of the marriage, are dead. The
obligation also ceases when the mother-in-law
contracts a second marriage,
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66. Legal Position of the Consorts in Mar-
riage.—Husband and wife form a community of
which the moral union should be as close as
possible, and of this community the husband is
the head. He gives his name to the children who
are born of their union. Into his hands the wife
surrenders her liberty and a large portion of her
rights, particularly the authority which nature has
bestowed upon her over her children, and only
retains a moral obligation to watch over them.

The husband is bound to protect his wife, to
receive her in his home, and to supply her with
all the necessaries of life according to his means
and condition. In return the wife promises him
obedience, and is obliged to follow him wherever
he thinks fit to reside.

This dependence of the wife upon her husband
causes her to be classed in society among those
persons who are considered incapable.

67. Incapacity of Married Women., — The
incapacity of married women, i.e., their inability
to exercise their civil rights, is absolute. This
incapacity is established not as a protection in
their own favour, but for the exclusive advantage
of their husbands. Even the fact that it would be
impossible for the wife to prejudice herself or her
husband by exercising alone and on her own
initiative, the civil rights possessed by every
British subject would not render her capable. So
a married woman cannot, without the consent of
her husband, receive a donation,

The law thus in principle excludes married wo-
men from all important acts, and affects all their
proceedings with absolute nullity.
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The incapacity of married women may be
summed up as follows :—A wife cannot bea party
to a lawsuit without being authorized for that
purpose by her husband; she cannot dispose of
her property, bind herself or contract without the
concurrence of her husband. Nevertheless, if she
is separate as to property (see 88, Separation of
Property), she is allowed to perform acts of ad-
ministration only.

If she is a public trader, a wife may, neverthe-
less, bind herself without such authorization for all
that relates to her commerce; but she cannot
become a public trader without such authorization,
express or implied.

The rule as to the incapacity of married women
is subject to two exceptions, the first of which
relates to her power to make a will. As this act
takes effect only on the dissolution of the mar-
riage, it has been the opinion of the legislature
that no inconvenience would result from allowing
the wife the liberty of making a will. Again, a
married woman may deposit in a savings bank, in
her name, and without authorization, her savings
up to an amount of two thousand dollars, These
institutions have obtained the privilege of keeping
such deposits, and of delivering them over only at
the request of the depositor.

68. Marital Authorization.—But is the wife
destined to play an absolutely passive part during
marriage? No, her husband may relieve her of
her incapacity by assisting her, or giving her what
is called marital authorization, Such authorization
renders the wife fit for the moment to exercise her
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civil rights as before her marriage. The law sub-
jects her to only two restrictions, which are the
following :

1. Married women can never, even with their
husbands’ authorization, bind themselves for their
husbands; for example, become sureties or in-
dorsers for them. (See 146, Suretyship.)

2. Husband and wife are reciprocally forbidden
to confer benefits upon euch other during mar-
riage.

The marital authorization must be express, It
is ordinarily given by the intervention of the
husband in, and his signature to, the act executed
by the wife. Or again, the authorization may be
given in a formal way in writing. In every case
the authorization must be special ; a general
authorization is null.

We have hitherto dealt with the case where the
husband is capable of giving his authorization to
the wife, when the latter requests it; but if the
husband has disappeared, is in prison, is insane, or
cannot give his wife an authorization to act, does
the wife, therefore, regain her independence ? No, a
married woman never regains her liberty otherwise
than by the dissolution of the marriage. If her
husband is an absentee, or is interdicted, or is
incapable of giving his authorization, she may be
authorized by the judge, if the latter thinks fit to
do so. Here we may remark, that if a husband,
without just reason, refuses to authorize his wife, as
may be the case when the consorts are on bad
terms, or are separated, for example, the wife may
overcome such ill will by obtaining a judicial
authorization,
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69. Separation of the Consorts.—In certain
cases specially laid down by the law, consorts may
obtain from the court a separation which puts an
end to their common life, and change§ their
respective rights and duties. To produce civil
effects, a separation can never be affected volun-
tarily ; it must be obtained judicially.

The following are the principal effects of a
separation :

A separation of the consorts always involves
separation of property (see 88, Separation of
Property). It frees the wife from the obligation
of following her husband, and deprives the latter
of a part of the rights which he might have
exercised over the property of his wife; the wife
regains the administration of her fortune if she
had been deprived of it. But the liberty granted
to a married woman is never complete, The wife
needs the authorization of her husband, or, in
default thereof, that of the judge, before she can
perform any important acts and particularly those
relating to the alienation of her immoveable pro-
perty.

For whatever cause the separation may have
taken place, the consort against whom it is granted
loses all pecuniary advantages conferred upon
him by the other consort by the contract of mar-
riage,

When the wife who has obtained a separation
does not possess sufficient property to enable her
to live suitably, according to her condition, the
husbanrd is bound to pay her an alimentary allow-
ance (see 200, Alimentary Allowance), according
to his means. Moreover, the obligation is re-

4
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ciprocal, and the husband of a rich wife may
obtain an allowance from her whenever it is clear
that he is incapable of supporting himself.

When there has been a separation of the con-
sorts, the custody of the children is generally given
to the consort who obtained the separation ; unless
the court orders, in the interests of the children,
that all or some of them be intrusted to the other
consort or to a third person. Up to the time
judgment is rendered upon these questions, the
children remain under the authority of the father,

As a separation should only be granted in ex-
ceptional cases, and creates a condition of things
which is dangerous to the stability of families, it
is evident that the law should facilitate in every
way the reconciliation of the consorts, Thus, the
latter may effect such reconciliation of themselves,
when they please, without the necessity of resort-
ing tolegal formalities. The fact of reconciliation
is sufficient to put an end to the civil effects of the
separation ; and matters are replaced in the same
condition as before.

CHAPTER VL
MARRIAGE COVENANTS.

70. Marriage Covenants.—By marriage cov-
enants are meant the provisions which govern the
property of the consorts; and the latter should
be careful to use good judgment in their selection,
for they are forbidden to change them after mar-
riage. They cannot evade the rigour of this law
by afterwards making gifts in favour of each other,
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because they are absolutely forbiddeu to confer
benefits upon each other during marriage, It
is only by way of exception that the husband
is granted the liberty of insuring his life in favour
of his wife. (See 248, Insurance.)

Marriage covenants comprise, either legal com-
munity, or the covenants stipulated by marriage
contract. (See 85, Contracts of Marriage.)

71. Legal Community.—If the consorts have
been married without making any marriage con-
tract, and are domiciled in the Province of Quebec,
they are governed by the common law, which is
that of community. As this term indicates, the
consorts under this system contribute each their
part to the creation of a common fund, of which
the husband becomes the proprietor and master,
and over which the consorts have richts which
are very unequal.

The consorts may, moreover, possess personal
property which we shall call their private property.

In legal community, the property of the consorts
is divided into three parts :

1. The property of the community ;

2, The private property of the husban i ;

3. The private property of the wife.

72. Private Property of the Consorts,—
The consorts retain the following as their private
property :

1. The immoveables which they possessed at the
time of the marriage ;

2. Those which they acquirel by succession or
by an equivalent title ;

3. Moveables or immoveables given or be-
queathed to them during marriage, where the
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donor or testator has expressly stipulated that the
property should not fall into the community ;

4. The amount received in replacement of
private property, when the latter has been alien-
ated. (See 80, Returns, Reprises and Replace-
ments.)

We must remark that the revenues of private pro-
perty aredetached therefrom and fall into the com-
munity, of which the husband is the master and
head. Such private property is, in consequence,
composed only of the naked ownership of the things
above enumerated.

The husband alone administers the private
property of himself and of his wife. But he cannot
alienate the private property of the wife without
previously obtaining her consent.

73. Assets of the Community. — The assets
of the community consist :

1. Of all the property which the consorts have
acquired during marriage, by whatsoever title;
moveabies or immoveables, whether resulting from
the industry of the husband or the wages of the
wife, if she is engaged in paid work; except, as
we have already seen, immoveables derived from
ascendants, by successions or an equivalent title,
and property given to them on the express con-
dition that it shall not fall into the community ;

2 Of all the moveable property which the con-
sorts possess on the day when the marriage is sol-
emnized, which includes,under existing conditions,
financial and commercial securities, which con-
stitute a considerable portion of fortunes at the
present time ;

3. Of the revenues of the private property of
the consorts,
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74. Liabilities of the Community.— The
property of the community must be employed for
the following purposes :

1. To provide for the maintenance of the
consorts, the education and support of the children,
and all the other charges of marriage ;

2. To pay the debts of the husband, contracted
before marriage ;

3. To pay the debts of the wife, contracted
before marriage, provided they have been duly
established at the time, or that they have been
clearly proved. If such debts have not been so
established, the creditors of the wife can recover
the amount only out of her private property,
and after the dissolution of the community ; be-
cause they cannot, during marriage, deprive the
husband of the enjoyment, to which he is entitled,
of the property of his wife ;

4. The community is bound to pay all interest
and arrears, or other charges due upon the private
property of the consorts ;

5. The repairs and maintenance of such im-
moveables as do not fall into the community ;

6. The debts, whether capital sums or interest,
contracted by the husband during marriage ;

7. The debts contracted by the wife with the
authorization of her husband ;

8. Pecuniary condemnations incurred by the
husband, for criminal offences or misdemeanors,
may be recovered out of the property of the
community ; the wife must therefore bear her
share of them: “The law is severe, but it is the
law.” On the contrary, pecuniary condemnations
incurred by the wife are not borne by the com-
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munity. They are recoverable only out of her
private property, and after the dissolution of the
community, so as not to prejudice the rights of
the husband over the property of his wife. But it
would be otherwise if the act which subjected the
wife to a pecuniary condemnation was done with
the consent of the husband, or at least with his
approbation ;

9. The community must, moreover, discharge
debts contracted by the wife for daily necessities,
food, expenses, etc., which according to present
usage, are part of her duties, This is not because
the wife is relieved in this case from her ordinary
incapacity, but because the law considers that in
so doing she is acting under a tacit mandate (see
188, Mandate) given her by her husband.

75. Administration of the Common Pro-
gerty. and Rights of the Husband over the
ommunity.—The husband is entitled to the
administration of the property of the community,
not only as administrator, but as proprietor (see
119, Ownership) ; in other words, he is the absolute
master of them, and disposes of them uncontrolled-
ly. He may sell (see 167, Sale), hypothecate (see
147, Hypothec), alienate, and even, if he pleases,
give (see 225, Gifts) the property of the community,
without the' concurrence of his wife. The law
adds : provided he acts without fraud. But this
restriction upon the absolute liberty of the husband
over the common property is of very little utility
to the wife, and is not intended to check waste or
squandering of the common property ; it merely
means that the husband cannot so act that, at the
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dissolution of the community (see 79, Dissolution
of the Community), when the common property is
equally divided between the consorts, he will
obtain, indirectly and by devious means, a larger
share than that of his wife. The most ordinary
instance of fraud is where the liusband makes
large gifts to a person whose heir he himself is.

76. Rights of the Wife over Her Private
Property and over the Community Property.
—The wife common as to property cannot ad-
minister her private property, nor initiate any
measure relating to it ; she intrusts everything to
her husband, to whom she gives up unreservedly
even the enjoyment of her revenues; and she
reserves only a right of control over the naked
ownership of her private property, which the
husband cannot alienate without previously ob-
taining her consent.

If the wife consents to the alienation of her
private property, the price may be paid into the
common fund, and she will be entitled to recover
it from the community on its dissolution. If the
property of the community is insufficient, she is
repaid from the private property of the husband.

The replacement of the wife’s property may
also be made during marriage, i. e., new property
may be acquired to replace what formerly belonged
to her. But such replacement can be made only
with the express consent of the wife.

When the wife will be entitled to such replace-
ment at the dissolution of the community, and the
maladministration of the husband gives reason to
fear that she will not be repaid, the: wife may sue
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for the immediate realization of her share in the
community, and to obtain the administration of
such share, as well as of her private property.
This is done by a suit for separation of property.

77. Legal Effects of Acts of a Wife Com-
mon as to Property.—If the want of the hus-
band’s authorization, in cases where such authori-
zation is requisite, involves the nullity of the
wife’s acts, which nullity may be invoked by all
who have a present and existing interest,—on the
other hand, a wife common as to property may
validly do all acts of civil life when she is author-
ized by her husband. Such authorization has the
effect, under the system of community, of binding
the husband also. All obligations legally contract-
ed must be fulfilled by the community, The hus-
band is responsible for the debts of the wife when
he has authorized them. (See 74, Community.)

When a wife, who has failed to obtain her
husband’s authorization, obtains authorization
from the court, the effect is different, She alone
becomes responsible, and no longer binds the
community, As she has not the enjoyment of any
property, even of her private property, her creditors
must await the dissolution of the community to
collect their claims.

78. Wife Common as to Property, Engaged
in Trade.—A wife whois common as to property
and is authorized for the purpose by her husband,
may become a public trader. In such cases the
ordinary laws of community are derogated
from, for the purposes of her trade. Not only
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does she become able to enter alone into com-
mercial transactions, but she binds the property of
the community in so doing. It was necessary
thus to extend the liability of wives who are
traders, because otherwise the lack of certainty
with which third parties would have met in deal-
ing with a married woman would have rendered
it impossible for her to pursue her business affairs
with any degree of prosperity.

CHAPTER VIIL,

DISSOLUTION OF THE COMMUNITY.

79. Dissolution of the Community.— The
object of the dissolution of the community is to
render the property of the consorts distinct. The
common property is then divided into two equal
parts, of which one goes to the husband or his
heirs, and the other to the wife or her heirs.

The community is dissolved :

1. By the natural death of either consort ;

2. By separation from bed and board ;

3. By separation of property,

Dissolution by separation of property can never
be effected by the mere consent of the consorts; it
must always be granted judicially, at the suit of
the wife only, when her interests are imperilled,
The husband cannot sue for it.
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80. Returns, Reprises and Replacements.
—When the dissolution takes place, the consorts
must refurn to the community, before partition,
the sums which they owe it. Then they must
make their »¢prises, or, in other words, they with-
draw from the community what they are entitled
to receive intact; as, for example, a house be-
queathed to the wife by her father,

If a thing no longer exists in kind, a replace-
ment is made ; i. e, a like amount is given in its
stead.

The pretakings of the wife take precedence of
those of the husband ; she may recover her claims,
not only out of the husband’s share in the com-
munity, but also out of his private estate or pro-
perty.

The husband, on the contrary, takes his r¢prises
only out of the share of the community which
falls to his wife.

81. Partition of the Community. —Tie
reprises and replacements having been made, each
party takes back his or her private property, and
the common fund is divided into equal shares, of
which one goes to the husband and the other to
the wife (or their respective heirs).

The partition of the assets manifestly involves
that of the liabilities, in the same proportion, i. e.,
the consorts are each bound to pay half the debts,
but the liability of the consorts is different in this
respect. The wife obtains certain privileges by
reason of her non-interference with the affairs of
the community. Thus, while the husband may be
sued for the entire amount of the debts of the
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community, the wife is responsible, either toward
creditors or toward her husband, only to the
extent that she has benefited by it.

82. Renunciation of the Community.—The
wife or her legal representatives (i. e.,, her heirs)
are free to accept or to renounce the community,
This is an important privilege, which tends to
compensate the wife for the passive part fulfilled
by her during marriage.

By renouncing, the wife frees herself from all
obligations to the creditors. But a wife wli»
renounces cannot appropriate the common pro-
perty ; she must give up everything. The law is
severe in this respect. Should she take anything
from the community, she loses this privilege ; and
such an act will be regarded as an unconditional
acceptance on her part, She is, nevertheless,
allowed to retain her wearing apparel and linenin
use for her own person, but not her jewelry, ex-
cept what she received as wedding presents. She
may, nevertheless, while she is deliberating, con-
tinue to live in the house where she has been
dwelling, and to use community money to pay
living expenses, servants, etc., according to her
rank in life,

By renouncing, the wife does not lose her right
to her reprises and replacement. (See 8o, Returns,
Reprises and Replacements.)

In any event, the mourning of the widow is
chargeable to the husband’s heirs, who must, under
any system of matrimonial rights, supply ber with
it to a suitable extent,
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To be entitled to renounce, the wife must, with-
| in three months after a dissolution of the com-
il munity, make a faithful inventory, in notarial
1! form, of all it contains, The law then allows her
! forty days to deliberate, and to decide whether
| she will accept or renounce the community.

‘ If the dissolution occurs during the lifetime of
| the consorts by separation, and in certain cases
d where dishonest practices would be impossible, an
inventory is not required ; for instance, where all
| the property has remained in the possession of
the husband.

v___

{ 83, Effects of the Dissolution of the Com-
munity.—The dissolution of the community has
different effects accordingly as it is caused by
death or by separation of the consorts.

When it is caused by natural death, as the
effects of marriage no longer exist, the wife, if
| she survive, regains her civil liberty to its full
ik extent, and the independent enjoyment of her
rights.
When the separation occurs during the lifetime g
of the consorts, and is thercfore decreed judicially, H
the situation of the wife is different, She then j
comes under the rules relating to Separation of
. Property (see 88, Separation of Property). She
receives her share of the community and admin-
isters it and collects the revenues derived from it,
but still remains subject to the general rule which
forbids her to do alone and without the authoriza-

| tion of her husband, or, in default thereof, of the

court, certain important acts which would tend to

the alienation of her immoveables.
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A wife so separated must contribute, according
to her means and in a just proportion, to the ex-
penses of marriage.

Wiien the dissolution of the community has
been obtained for the purpose of protecting the
wife against the insolvency of the husband, its re-
establishment can be effected only by a deed in
the form of a notarial minute, which is.deposited
in the office of the prothonotary of the court
which rendered the judgment of separation.

84. Legal Usufruct of the Surviving Con-
sort.—After the dissolution of the community and
in the absence of any will to the contrary, the
surviving consort has the enjoyment of the pro-
perty of the community coming to his children
from the deceased consort. Such usufruct lasts as
to each child until he is of the age of :ighteen
years or until he is emancipated. It ceases when
the surviving consort contracts a second marriage.

The obligations incurred by this enjoyment
are:

1. Those to which usufructuaries are held. (See
126, Ob, of Usufr.)

2. The food, maintenance and education of the
children, according to their fortune ;

3. The payment of arrears and interest on
capital sums ;

4. The funeral expenses and expenses of the
last illness of the predeceased consort;

5. The surviving consort is also bound to make
an inventory of the common property and effects,
under penalty of being deprived of the usufruct.
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CHAPTER VIIL
MARRIAGE CONTRACTS,

85. Marriage Contracts. — The contract of
marriage is the act by which the future consorts
withdraw themselves from the effects of legal com-
munity, and make special provisions as to their
property rights. Great liberty is allowed them to
make all kind of agreements, provided they do not
derogate from laws affecting good morals and
public order,

Even third parties who intervene in these con-
tracts are allowed to make gifts in contemplation
of death to the future consorts and the children to
be born of the marriage. Such gifts are always
prohibited in other cases, as destroying the freedom
of willing. (See 216, Wills.)

Contracts of marriage must be in notarial form,
except in a few localities for which special laws
exist. They can be entered into only before mar-
riage, and take effect only after the solemnization of
the ceremony. When either party is a minor, he
must be assisted by his father or mother, curator
or tutor.

The systems of matrimonial rights generally
adopted are provided for and regulated by the
Code; but it is lawful for the future consorts to
modify them if they so desire,

The systems which may be adopted in marriage
contracts are the following :

1. Conventional community ;
2, Exclusion of community ;
3. Separation of property.
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86. Conventional Community. — Conven-
tional community is that by which the parties,
while accepting the rules of legal community as
governing their property, nevertheless agree to
special conditions modifying it. Such as the fol-
lowing, for example:

1. That each of the consorts shall pay the debts
due by him or her before the marriage ;

2. That moveables, present or future, shall not
fall into the community or shall fall into it only in
part;

3. That the community shall comprise the whgle
or a part of the immoveables, presentor future, i. e,,
of the private property;

4. That, in the event of the wife renouncing
the community, she shall be allowed to take back
what she has brought into it, free and clear ; for
instance, to take back her moveables ;

5. That the survivor shall draw, before partition,
a fixed amount known as “ preciput”;

6. That there will be between the consorts a
universal community, or community by universal
title ; i. e, consisting of all their moveables and
immoveables, or of a part thereof only ;

7. That the consorts shall have unequal shares,

But it is to be noted that the liability for debts
must be in proportion to the share of the profits.
Nevertheless, if it be stipulated that one party
shall withdraw a fixed share in the community,
for instance $10,0c0, he is not obliged to con-
tribute to the debts.

Under this system, whatever be the composition
of the common property or of the private property
of the consorts, the entire administration of such
property remains with the husband.
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87. Exclusion of Community. — Under ex-
clusion of the community, the property of the
consorts is not he!ld in common, but remains dis-
tinct. The wifz renounces the administration of
what belongs to her, and intrusts its management
to her husband, who collects the revenues in like
manner as a usufructuary (see 124, Usufruct), and
is deemed to receive them to defray the expenses
of marriage. The husband is, on his side, bound
to see to the maintenance and preservation of such
property.

Under this system, which is not very favour-
able to the interests of the wife, the latter does not
receive her revenues, except through the instru-
mentality of her husband. She is thus incapable
of collecting her rents, for example. But she
may, if she has had the foresight to do so, stipu-
late that, while leaving the administration of her
fortune to her husband, she reserves the right of
collecting herself, and on her own separate receipts,
the whole or part of her revenues for her support
and personal needs.

The husband under this system cannot dispose
of the immoveables of his wife without previously
obtaining her consent.

88. Separation of Property.—Separation of
property is a covenant by which each of the
consorts retains his or her private property. It
differs from exclusion of community in that, by
such a contract, the wife possesses the adminis-
tration of her property, subject to the obligation
of contributing, according to her means, to the
expenses of marriage and the support of her
children,
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The wife who administers her property, receives
sums due and gives receipts therefor, sees to the }‘
maintenance of her immoveables, and uses her
revenues as she pleases, by spending or saving !
them. Her affairs are, in fine, distinct from her i |
husband’s. She may enrich herself without the "
concurrence of her husband, and on her own sole
initiative.

/ But the liberty thus conferred upon her in
regard to acts of administration does not relieve
her from the incapacity under which she labours
as a married woman ; and such incapacity prevents !
her from doing alone any act which would tend to
the alienation of her immoveables. The wife can
in such matters act only with the authorization of
her husband, or, failing it, with that of the court,
Thus, without such authorization, she cannot

:
% encumber her property, hypothecate or sell it, or

otherwise dispose of it, whether by gratuitous or
by onerous title.

Whenever a wife separate as to property has
left the enjoyment of her fortune to her husband,
the latter is not bound to account to her for such
of its products as have been consumed ; and if she
makes such a demand upon him, he is only liable
for such products as exist.

89. Dower.—Dower is a sum which the wife
and children have a right to take by privilege out
of the property of the husband, at his death, what-
ever be the system under which the consorts have
married. This dower is essentially a right of
survivorship. But nothing prevents dower from
becoming open and exigible by separation from

5
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bed and board, or by separation of property, pro-
vided always that such effect results from the
terms of the marriage contract.

Dower is personal to the wife and children ;
their heirs consequently cannot represent them in
the exercise of this right.

Dower is either legal or customary, or prefixed
or conventicnal,

Customary dower is derived from the law alone,
and results from the mere fact of marriage, It
consists in the usufruct (i. e., the enjoyment), for
the wife, of one-half of the immoveables which
belong to the husband at the time of the marriage,
and of one-half of those which accrue to him dur-
ing marriage from his father or mother or other
ascendants.

It consists for the children in the naked owner-
ship of the same property. Hence, the latter enjoy
their dower only on the death of their mother.

Prefixed or conventional dower is that which
the parties have agreed upon. It excludes cus-
tomary dower, Thus, it is lawful for the consorts,
by the contract of marriage, to declare that dower
shall affect other property than it generally does ;
they may agree that the dower of the wife shall be
different from: that of the children; that the wife
shall have the full ownership of the property ; that
the dower shall consist of a sum of money, etc,

90. Inalienability of Property Subject to
Dower.—The characteristic feature of dower is
the inalienability of the property subject to it,
The alienation by the husband of an immoveable
subject to dower, as well as all charges and hypo-
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thecs with which he encumber it, in nowise affects
the dower of the wife or that of the children,
unless there has been an express renunciation on
their part. (See 91, Renunciation of Dower),
Thus, they may claim property subject to
dower, into whatever hands it passes; and such
property cannot be acquired by prescription.

Nevertheless, to be good as against third parties,
dower is subject to the ordinary rules as to regis-
tration, (See 235, Registration). All property
subject to it must consequently be specially de-
scribed in the registers; a general inscription be-
ing of no avail. Such registration may be made
by the wife, or by the children, or by any interest.
ed party, The husband, is, moreover, as is gen-
erally the case, bound to see to the registration of
his wife's rights as they arise,

91. Renunciation of Dower.—The wife is at
liberty to renounce dower. This renunciation may
be effected :

1. By the contract of marriage ;

2, During marriage, by a wife of full age or the
children on their express declaration. Thus, the
wife and children may allow the alienation, in
whole or in part, of the property affected with
dower, Renunciation by the mother involves that
of the children, when their rights exist concurrently
on the same property.

92, Enjoyment of the Dower. — The wife
who takes customary dower does so as a usufruc-
tuary. (See 124, Usufruct). She may use it, but is
bound to preserve its substance, or the naked
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ownership. She must maintain in good order the
property affected with dower, and prudently ad-
minister it, and attend to current repairs ; but such
as cannot be effected without laying out heavy
sums are chargeable to the owners.

The wife undertakes to preserve the property
affected with dower by giving the security of her
oath ; but, if she remarries, she is bound to give
sccurity (see 146, Suretyship), i. e, to procure
another person, who binds himself, with her, to
bear such costs as her negligence may impose on
him.

The dowager who does not fulfil the duties to
which she is bound, or who abuses her position,
may be deprived of the enjoyment of the dower.
She is also deprived of it when, after being sued
by her husband for desertion or adultery, the
latter dies, without any reconciliation having taken
place between them,

It may perhaps be thought that a person may
be at the same time a dowered child and an heir
called to the succession of his father. But such is
not the case, The two qualities are distinct, and
a child can enjoy dower only when he renounces
his heirship, So, when a child takes dower, he is
not bound for any debts of the succession. If he
takes the quality of heir, the contrary is the case :
he becomes the debtor of the creditors of the suc-
cession, (See 211, Accept. of Succ.)

R
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CHAPTER IX,
MINORITY,

93. Minors —A minor is a person who has not
yet reached the age of twenty-one years, The
law has special provisions relating to the custody
of his person and the administration of his pro-
perty.

94, Paternal Authority.—A child, up to kis
coming of age, is subject to the authority of his
father and mother, to whom he owes, equally and
always, honour and respect, He is obliged to live
with them, and has no legal domicile other than
theirs,

As a rule only the father exercises authority
over a child during marriage. The mother's
authority is manifested only in case of the pre-
decease of the husband, or when the latter, owing
to absence, infirmity, etc., becomes physically un-
able to express his will. But the mother always
retains a right of supervision over her children,
and, consequently, a moral influence, of which she
cannot be deprived, even in case of separation,
when the custody of the children is refused her,

Parents are equally bound to educate and to
support their children, They have a right of
moderate correction over them, which they may
delegate or transfer to others, as, for instance, to
teachers to whom they intrust the child.

To sum up, paternal authority is exercised over
tie person of the child and includes :

1. A right of custody ;

2, A right of education ;
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3. A right of correction, as sanction to the two
preceding rights.

This authority of parents over their offspring
results from the mere fact of the marriage of the
consorts, and is inalienable.

05. Property ot Minors.—A child who is a
minor may have a private fortune. Evidently,
his tender age does not allow of his administering
it. This duty falls upon the father, and, failing
him, the mother. But parents cannot thus repre-
sent their minor children until they have been
judicially appointed tutors to the property of such
children.

96, Tutorship.—Tutorship is a public office,
established in the interest of social order, and by
it a capable person undertakes to manage the
affairs of an incapable minor, and to represent him
in the exercise of his civil acts.

When a child has neither father nor mother,
the tutor (see 9o, Duties of Tutors) is vested with
a part of the paternal authority, relating to the
custody and education of the child. All tutor-
ships are dative, i. e, they are conferred officially,
by the court, the judge or the prothonotary,
on the advice of a family council. (See 97, Fan:ily
Council). The office is ordinarily obligatory, and
the appointee is bound to perform its duties, un-
less he shows sufficient grounds to be excused.

97. Family Counecils.—A family council is a
meeting of those related or allied to the minor,
called for the purpose of assisting the court, and
of giving advice as to the minor s interests,
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The council is composed of seven persons, chosen
as equally as possib'e from both the paternal
and maternal line. Women are excluded, except
the mother and other female ascendants during
widowhood. They are represented by their hus-
bands in case they remarry.

In default of male relatives, friends are called.

The first duty of the council is to agree upon a
tutor, who is then approved by the prothonotary,
the judge or the court,

The convocation of a family council may be
demanded by all persons related or allied to the
minor, by his creditors, and by all interested
parties.

Under the head of Duties of Tutors we will see
in what manner the council is summoned to give
its opinion in regard to the most important acts
in the life of the minor.

98. Tutors. —The tutor is the person upon
whom the tutorship is conferred. This office is
essentially one for males, only men of full age be-
ing qualified for it. Nevertheless, by way of ex-
ception, the mother, after the decease of the father,
and female ascendants, may be appointed to the
office of tutrix,

The father is legally entitled to be tutor to his
child ; and he is never permitted to refuse so to
act, even if he is himself a minor ; the law presumes
that nature produces sufficient solicitude in him to
correct the inexperience due to his youth,

The mother, in the same case, and female ascen-
dants, during widowhood, may be appointed to
the office of tutrix, but they are free to accept or
refuse it.
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If a mother or other ascendant remarries, she
loses the tutorship, but she may beappointed anew
to the office jointly with her second husband, if
the family council deems proper.

A tutor is appointed by the court, judge or
prothonotary of the district where the minor is
domiciled, on the advice of a family council.

Such appointment may be made at the request
of any relative of the minor, without regard to
sex, or on the demand of any person interested.

In entering upon the office, the tutor must make
oath to fulfil faithfully his obligations. If he
neglects his duties, or proves unworthy of the
position, he may be removed.

99. Duties of Tutors.—Tutors have to perform
many different duties, Thus, a tutor may be bound
to take the place of the parents, and in such case
he has the custody of the minor’s person; or
again, he may be charged only with the adminis-
tration of the minor's property.

The custody of a minor's person is generally
intrusted to the same tutor as has the adminis-
tration of the property; but the rule is not ab-
solute ; it may happen that two separate persons
are appointed to these offices. In like manner,
when the property is situated in different and dis-
tant places, several tutors may be appointed to
the property of the minor.

The tutor having the custody of the minor must
see to his education, and he must show as much
care in this respect as the parents would have
done. But nothing prevents the tutor from in-
trusting the minor to a third party to whom he
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delegates his powers, in the same manner as the
parents would have been entitled to do.

A tutor cannot consent to the marriage of his
pupil without previously consulting the family
council and obtaining its approval.

The tutor must exercise, in the management of
the minor’s property, the care of a prudent ad-
ministrator. But his powers extend only to purely
administrative acts, such as those relating to the
investment of moneys and of revenues, their man-
agement, and actions relating to such matters,
The tutor cannot do important acts on behalf of
his pupil, such as those tending to the alienation
of the immoveables of the minor. Unless he ob-
tains the authorization of the judge or the pro-
thonotary, on the advice of the family council, a
tutor is forbidden to borrow for his pupil, to alien-
ate or hypothecate the immoveables, or to assign
or transfer any capital sums or shares of the minor,
in financial, commercial or manufacturing com-
panies. Such authorization is granted only in
cases of necessity or for an evident advantage.

The tutor cannot, moreover, except when
authorized, institute an action at law which would
involve a considerable part of the fortune of his
pupil.

If the tutor has matters to litigate with the
minor, he can no longer represent the latter, and a
tutor ad /koc, or for the special purpose, is given to
the minor while such litigation lasts,

The tutor can neither buy the property of his
pupil, nor take it on lease, nor accept the transfer
of any right or of any debt against the minor.
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On entering office, the tutor proceeds to make
an inventory of the property of the minor, in the
presence of the subrogate tutor, (See 104, Sub-
rogate Tutors). He causes all the moveables of
the minor to be sold, except those which are
necessary for use, and invests the proceeds. All
excess of revenue is capitalized within six months
after its receipt; failing which, the tutor is liable
for the interest which such sums should have
carned,

100, Sale of Minors' Property.—The sale of
property belonging to minors must generally be
made by public auction, to the highest bidder,
except in the case of certain securities which the
court may allow to be sold on the stock exchange
through a broker or other person selected for tht
purpose. To prevent fraud and preserve the
fortune of minors intact, tutors are forbidden to
acquire the property of their pupils by purchase,
lease, etc.,, except when the sale is by forced
licitation, in which case the tutor cannot be sus-
pected of wishing to aggrandize himself at the
cost of the person whose interest he is supposed to
protect,

101, Legal Hypothee of Minors.—A minor
has a legal hypothec on the property of his tutor
(See 147, Hypothec), to recover all damages which
the latter may cause him by negligence or bad
management. The tutor is bound to register
such hypothec himself, and the subrogate tutor
must, as his first duty, see to the observance of
this formality.
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102, Acts of Minors.—Can a minor bind him-
self by his own act, i. e., without the authorization
of his tutor?

A distinction must be drawn between two
different classes of acts done by the minor, viz,,
those which the law treats as absolutely null, and
those which are merely voidable.

The following acts are regarded as absolutely
null, and as though they had never been passed :

1. The minor can never make a will ;

2. He cannot give by gratuitous title, except
by contract of marriage;

3. He cannot sue or be sued, but may bring an
action for wages up to an amount of $50, pro-
vided he has completed his fourteenth year ;

4. A minor cannot of himself accept or refluse
4 sucoession.

Within these limits a minor may in general
bind by his act persons with whom he contracts,
It is admitted that he may better his condition,
and enrich himself. But he can also invariably
obtain the anullment of contracts entered into by
him of his own motion, if he suffers lesion, i. e, if
he is prejudiced, i. ¢, if such acts are to his dis-
advantage. Nevertheless, he is not allowed to
enrich himself at the expense of others; the minor
who wishes to have a contract set aside for lesion
must restore to the other party all advantage
already derived from the contract by him.

A minor may engage in trade, provided he has
been authorized for such purpose. He then be-
comes like a person of full age, able to do all acts
relating to his business
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Minors, like married women, are allowed to
make deposits in their own names in savings
banks, and to withdraw them on their own re-
ceipts,

103. Account of Tutorship.—The tutor is
obliged to render an account of his administration
of his pupil, when the latter comes of age, or is eman- b
cipated. (See 107, Emancipation), If the minor
dies, his heirs receive the account in his stead. Ex-
penses sufficiently justified are allowed therein,
1 The minor is unable to exempt the tutor from his
I | obligation to account ; and any discharge by the
Al migor to the tutor, before such account is received,
I is null and of no effect. The law in this way
|

protects the minor against the influence which

may still be exercised over him by his tutor.
When the tutor dies before the close of his term A

of office, his heirs must account to his successor. ;

ji 104, Subrogate Tutors.—A subrogate tutor
! is always appointed to the minor at the same time
as the tutor, and by the same act. Such subrogate
tutor must supervise and safeguard the interests
of the minor against any acts of usurpation or
negligence on the part of the tutor, For this
reason the subrogate tutor is bound to be present
at the inventory which the tutor must make of the
property of his pupil. He must see that the act
of tutorship is registered, etc. Nevertheless, he
does not by the mere operation of law replace the
tutor, when the latter becomes incapable of ful-
filing his duties, but he is obliged to obtain the
nomination of a new tutor, or of a tutor ad /o,
according to circumstances.
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w 105, Expiration of Tutorship.— Tutorship ,
expires : B
1. By the death of the minor ;
2. By his coming of age; '
3. By his emancipation,

CHAPTER X,
MAJORITY, EMANCIPATION, INTERDICTION,

106, Majority.—Persons of cither sex reach
majority at the age of twenty one years.

Majority confers on a person liberty and the
exercise of all civil rights, * A person of full age
can fix bis domicile where he thinks fit, adopt any
trade or profession he pleases, contract marriage,
make agreements and ccntracts of all kinds, and
alienate his property and dispose of it according

} to his wishes, provided he is not declared incap-
able by law. (See 48, Ex. of Civ. Rights).

F 107. Emancipation.—Emancipation is an in-
termediate state, through which the minor may
pass before reaching his majority, By emancipa-
tion the law relicves him from tutorship and
withdraws him even frcm paternal authority, but
it dces not, Fowever, confer uron him the same
freedcm as it allows to persons of full age.

This status takes fcr granted a certain ability
on the part of the minor, because he is allowed the
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administration of his property ; but he is assisted
by a curator in performing all acts of importance.
He must even, in very many cases, obtain the
assistance of a family council, notably in regarl to
the alienation of his immoveables.

A minor is emancipated by law when he con-
tracts marriage. He may also be emancipated by
the court, judge or prothonotary, on the advice of
a family council, upon his own petition or on that
of any person interested in him,

108, Curators to Emancipated Minors.—
A curator is appointed to every emancipated
minor. It is his duty to assist the latter, and
authorize him to act when he undertakes im-
portant acts ; to be, in fact, a kind of counsellor.
The curator has no authority over the person of
the minor. He must be present when the account
of tutorship is rendered to the emancipated
minor.

Any person of full age, of either sex, may be
appointed curator. A husband has a right to be
appointed curator to his minor wife, emancipated
by marriage. If, on the contrary, the husband is
an emancipated mincr, the wife may be appointed

curatrix.,

109. Interdiction.—Interdiction is an incapac-
ity to which the law subjects certain persons in
the possession of their rights, when it is shown
that they are unfit to manage their affairs. Only
those persons whom the law specifies may be in-
terdicted, viz. :

1. Persons of full age or emancipated minors
who are in a habitual state of imbecility, insanity
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or madness, even though they have lucid intervals ; {

2. Habitual drunkards, who are assimilated to )
madmen;

3. Again, persons who commit acts of excessive

prodigality, and who give reason to fear that they
will dissipate the whole of their property, may be
interdicted,
) Interdiction deprives a person of the adminis-
tration of his property, and, in certain cases, of the
control of his person. Interdiction may be as-
similated to tutorship ; and we can apply to it
what has already been said of the latter, in regard
to the formalities to be observed in obtaining it,
and the persons who may make the application
and may fill the office of curator. (See 110, Cur.
to Int.)

The name of the interdict must be posted in
the office of the prothonotary of the district where
the interdiction is pronounced, in order to make
the fact public, and prevent third parties from
contracting with the interdicted person.

i10. Curators to Interdicted Persons.—I:
rendering judgment of interdiction, the law gives
the interdicted person a curator, whose duties and
responsibility are the same as those of a tutor,
with this exception, that a curator to a person
interdicted for insanity or drunkenness must take
charge both of the person and of the property of
the incapable person ; while curators to prodigals
only administer their fortunes.

111. Removal of Interdiction.—Interdiction
) ceases with the causes which necessitated it ; but
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it cannot be removed without observing the
formalities prescribed for obtaining it, i. e., the
interdiction must be removed judicially, on the
advice of a family council.

112,"Acts Done By Interdicted Persons.—
Clearly, acts done by persons interdicted for im-
becility, insanity or madness, are always voidable,
because such persons are incapable, by the mere
fact of their infirmity, from giving a binding con-
sent, It is thus not necessary to prove lesion, to
have their acts annulled.

But in the case of prodigals it is different,
Their incapacity is established in their own favour,
to prevent third persons from taking advantage of
their weakness. They are in the same position as
minors.  (See 102, Acts of Minors). They
can bind third parties with whom they contract,
provided the act be to their advantage, but if on
the contrary the act be prejudicial to them, they
can have it set aside for lesion.

113, Judicial Advisers.— Ajudicial adviser
is given to persons who, without being absolutely
insane or prodigal, are nevertheless of weak intel-
lect, or so inclined to prodigality as to give reason
to fear that they wili dissipate their property or
seriously impair their fortune,

The powers of the judicial adviser may be com-
pared with those of curators to emancipated
minors, (See 108, Curators to Emancipated
Minors). He is appointed with the same formali-
ties, and only assists the person to whom he is

given,
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Nevertheless the judgment appointing a judicial
adviser may define his powers, and enlarge or
limit them, according to circumstances.

When a demand for interdiction is refused, the
court has power to order that a judicial adviser be
appointed to the person whose interdiction was
sought,







SECOND PART.
OF PROPRERITY.

CHAPTER XI.
OF PROPERTY, OWNERSHIP,

114. Property.—Property is anything capable
of being the subject of a right of ownership (see
119, Ownership), and which may be acquired.
Thus, the air and light used by all, although most
valuable, are not property in the eye of the law,
because we cannot acquire ownership over them,
i, e, possess them to the exclusion of everybody
else. But laws of public order may determine the
manner in which common things shall be used.

Property is divided into corporeal (sece 115,
Corp. Prop.), and Incorporeal (see 116, Incorp.
Prop.), and into moveables (see 118, Moveable
Prop.), and immoveables (see 117, Imm.)

115. Corporeal Property.—Corporeal pro-
perty is that which, having a physical existence,
is perceptible by our senses; for example, the
villa which I possess is a corporeal property.

116. Incorporeal Property. — Incorporeal
property is that which can only be perceived by
the mind and has no physical existence; for
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example, the debt you owe me is an incorporeal
property, which is physically manifested only by
the deed which evidences it, but with which it
must not be confounded.

117. Immoveables. — An immoveable is in
general a thing forming part of the earth, or so
incorporated with it as to form a whole therewith.
A garden, a field, are therefore immoveables; so
is a house, because it is attached to the earth,

Moreover, things attached with iron and nails,
so as to be incorporated with the immoveable,
such as a chimney mantel, a mirror, etc,
when they are placed as a permanency, become
immoveable by destination, Things which a pro-
prietor has placed on his real property, to form a
necessary and inseparable part of it, are immove-
able by destination ; such as manure and straw
and other substances intended for manure, and the
utensils necessary for working forges and factories.
Rights and actions connected with the possession
of an immoveable, rights of usufruct of immove-
ables, and rights of use and habitation (see 127,
Use, Habit), and servitudes (see 128, Serv.), are
also immoveable by reason of the objects to which
they are attached,

The law may declare certain property to be
immoveable, such as sums of money due minors
as proceeds of immoveables sold during their
minority, Sums of money are declared immove-
able by law when they have been given by ascen-
dants to descendants in consideration of marriage,
and as the separate private property of the donees.
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All immoveables situated in the Province of
Quebec are governed by our laws, even when they B
belong to foreigners.

118. Moveable Property.—This expression is
used to denote objects which are not attached to
the earth, and may be easily moved from one
place to another, such as horses, tables, materials
obtained from the demolition of a house, boats,
scows, and generally all manufactories not built
on piles and not forming part of the realty, etc.

Certain things also become immoveable by the
destination of law, such as constituted rents and
other perpetual and life rents (see 199, Rents),
except those resulting from emphyteusis (see 186,
Emphyt.), obligations and actions having move-
ables for their object, and shares or interests in
financial, commercial or manufacturing companies,
even when such companies possess immoveables.
(1).

Moveables are not governed by territorial laws,
i. e, by the law of the place where they are situ-
ated, but by those of the domicile (see 44, Dom.)
of the person possessing them. This must never
be lost sight of in dealing with acquisitions, alien-
ations and transmissions of such property. Never-
theless, local laws of public order, and pertaining
to sovereignty, such as questions of jurisdiction
of the courts over lawsuits, procedure, and modes

(1) It may be remarked that nowadays considerable fortunes may be
entirely moveable. Our laws, which were made for times when move-
ables formed only a very negligible part of private property, are less
solicitous of their preservation than in the case of immoveables. This is
seen particularly in matters of minority, where tutors may freely deal
with the moveables of their pupils, but have not the same liberty to
alienate their immoveables,
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of exccution and attachment, evidently apply to
moveables.

The term * furniture ” is applied to all things
designed to furnish and ornament apartments,
such as carpets, beds, seats, clocks, china and
other objects of a like kind. It also comprises
statues and pictures, but not collections of pictures
which are in galleries or particular rooms. The
same rule applies to collections of china and other
articles,

119, Ownership.——To be owner of a thing is
|l to possess it to the exclusion of everybody, and
1 to be free to enjoy it and dispose of it in the most
absolute ‘manner, provided no use is made of it
contrary to law.

No one can be compelled to give up his pro-
perty. Nevertheless it is permissible, for purposes
of public utility, as for instance for the constructicn
i of a road, to expropriate, i. e., to oblige a person
1 to transfer his property, on being indemnified.
Ownership in a thing gives the right to all it
! produces, and to all that is joined to it as an ac-
| cessory, so as to form with it a complete whole.

i The fruits arising from a thing may be natural,
' industrial or civil.

il Ttey are natural when they spring spontaneous-
‘ l ly, and without the intervention of man, such as
i wild fruits, and the increase of animals. :

Fruits are industrial when they are due mainly
1 to the labour of man, and require his work for
‘,; their development, such as crops, and everything
requiring cultivation before growth.
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Lastly, civil fruits are a product derived from
a thing which could not increase naturaily, but
which, under an agreement between the parties,
returns revenues, such as rents of houses,

Natural or industrial fruits, so long as they are
not detached from the thing which produced
them, are considered as sharing the nature of such
thing; thus, fruits hanging to a tree, or standing
crops, are immoveable, As soon as they are
detached, on the contrary, they become moveable,

The right of ownership therefore includes the
possession and the enjoyment of the thing; it is
complex and may be divided into parts ; its con-
stituent parts are the following :

1. The simple possession of the thing ;
known as the naked ownership of a thing ;

2. The enjoyment of a thing and the collection
of its fruits ; this may constitute a right of use (see
127, Use, Hab.), of usufruct (see 124, Usufr.), or
of habitation (see 127, Use, Hab.), according to
circumstances.

These constituent parts, or dismemberments, of
the right of ownership are not always vested in
the same person, and different persons may own
them respectively.

Owuership confers upon him who possesses it,
either in part or in its entirety, the right of claim-
ing the thing, and of taking possession of it wher-
ever it be, This is what is meant by having a
real right in a thing, as distinguished from a per-
sonal right, which is only the power of compelling
a person to deliver a thing to us.

Under our Code, all property has an owner. It
is either the property of the Crown (see 120, Prop.

this is
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o fthe Crown), or of municipalities (see 127, ‘Prop.
of Mun.), or of other corporations, or, lastly, it be-
longs to individuals,

120. Property of the Crown.—The property
» of the Crown is divided into property belongin
; to the public domain, and prcperty of the Crown
| properly so called. The former includes every-
| thing which the entire nation is free to use and
‘. enjoy, and which cannot be alienated, such as roads
i
!

and highways maintained by the government,
navigable and floatable rivers and streams (1), as
well as their banks, ports, harbours, and road-
{ ‘ steads, etc.

| The latter, or property of the Crown properly
| so called, comprises those things, the destination
| of which is not incompatible with | ivate owner-
| ship, and which the Crown may dispose of to
1 e private individuals, such as Ci 1 lands, which
‘ | are granted to settlers.

In the latter category are included properties
without owners, vacant estates, those of persons
dying without representatives, or whose successions
are abandoned.

| 121, Property of Municipalities. — The
1 | property of cities, villages and other municipalities,
N is divided like that of the Crown into public
i property and private property of the municipality,

‘ accordingly as it is destined for public or private
use. In the former class are comprised streets,
| ! | roads, public works, etc.
it
| 11 o
‘ ] (1) By floatable streams is meant those on which rafts of wood or timber

can be floated, Watercourses which are only floatable in the sense that
logs are cast into them without bl‘ll)% fastened together, and are left to
be impelled by the current, are not ¢

assed among floatable streams.
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122, Treasure,—The ownership of a treasure,
i. e, of any buried or hidden thing, of which no
one can prove himself owner, rests with him who
finds it in his own property; if the treasure is
found by chance, by a person other than the
owner of the property, it belongs half to him who
found it and half to the owner of the property.

123, Things Lost.—Things lost and found by
other persons, or the proceeds of their sale, if they
have been alienated, continue to belong to their
original owner ; but the latter when he claims
them, must pay an indemnity to the person in
whose possession he finds them, for the costs of
their preservation, etc, When the things are not
claimed they belong to the finder; butif anything
is found on the sea or seasliore, without being
claimed by the owner, it belongs to the Crown.

In many municipalities by-laws are enacted
regulating the notices to be given, the right of the
owner to reclaim his property, and the indemnity
due to the finder.

Special laws exist as to things found in or upon
the River St.'Lawrence, or the navigable portions
of its tributaries.
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CHAPTER XII

DISMEMBERMENTS OF THE RIGHT OF
PROPERTY, AND SERVITUDES.

124, Usufruet.—Usufruct is a dismemberment
of the right of ownership. It confers on him who
possesses it the right of enjoying a thing in the
same way as if he were himself the proprietor, but
subject to the obligation of preserving the sub-
stance and handing it over later to the owner.

If the usufruct inciudes things which cannot be
used without being consumed, such as money or
grain, the usufructuary is entitled to use them, but
subject to the obligation of paying back others of
like quantity and value, or their equivalent in
money, at the end of the usufruct.

Usufruct may be established by law or by the
will of man, upon property of all kinds, moveable
or immoveable,

125. Rights of the Usufructuary.— The
usufructuary therefore appropriates the natural,
industrial and civil fruits of a thing.

He may sell or alienate the usufruct to the same
extent as he himself exercises it.

126. Obligations of the Usufructuary.—
The usufructuary can enter into the enjoyment of
his right only after having made an inventory.
He must use, in regard to the thing over which
his enjoyment extends, the care of a prudent ad-
ministrator, and make such repairs as are necessary
for its maintenance., Nevertheless, the greater

) "™ s
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repairs are not chargeable to him, but to the pro-
prietor. However, the usufructuary must pay to
tiie latter interest on capital sums expended, so
long as his enjoyment lasts,

If the proprietor and the usufructuary must each,
in the proportion we have stated, contribute to the
maintenance of the thing over which the usufruct
exists, the obligation nevertheless ceases when the
thing completely perishes from age, or is otherwise
destroyed by a fortuitous event,- Neither of them
is then obliged to restore it.

The usufructuary must give security, i, e., give
a guarantee for his good administration to the
proprietor, unless the instrument creating the
usufruct exempts him in express terms from doing
so. Nevertheless, the vendor or donor who has
divested himself of a thing, reserving the usufruct
to himself, is not obliged to give security.

When the usufructuary is unable to give secur-
ity, the moveable and immoveable property of
which he has the enjoyment is leased or seques-
trated ; sums of money comprised in the usufruct
are invested ; provisions and other moveable things
which are consumable by use are sold, and their
proceeds are likewise invested. The interest ot
such sums of money, and the rent from leases, be-
long to the usufructuary. Nevertheless, he may,
on the simple security of his oath, retain such
moveables as are necessary for his own use.

When a person receives by universal title the
usufruct of an estate, he must manifestly bear a
part of the debts, corresponding to the revenues
he obtains, The usufructuary and the proprietor
contribute as follows:—the proprietor pays the
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amount of the debt, and the usufructuary pays in-
terest on it, so long as his enjoyment lasts, in pro-
portion to his right, as for instance, a quarter or
a half,

If the usufructuary is willing to advance the
amount the proprietor should contribute, the
principal is restored to him at the end of the
usufruct, without interest,

A usufructuary who abuses his enjoyment, and
allows the things subject to the usufruct to be
impaired, may be deprived and dispossessed of his
right; in which case the proprietor enters into
possession of his property, subject to such obligation
as the courts may impose, of paying a certain
revenue to the usufructuary.

127. Use and Habitation.—A right of use is
a right granted to a person to enjoy a thing for his
requirements and those of his family ; when applied
to a house, it is called a right of habitation,
Rights of use and habitation are established only
by the will of man. They differ from usufruct, in
that such rights are entirely personal to him who
possesses them ; he who has a right of use can enjoy
such fruits only so far as is necessary for his own
needs and those of his family; and he cannot
alienate them. If then, a person has been given
the use of two horses and the right of living in a
house, he cannot lease his right.
If a person entitled to a right of use takes all the
1 fruits of an estate, or occupies the whole of the
house, he is liable for the expense of cultivation,
| the cost of repairs, and the payment of taxes, as
{ the usufructuary is. If he acquires only a part ;
1 [T of the enjoyment, he contributes to the expenses 1
i in the same proportion as he enjoys.
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128. Bervitudes.—Aservitude is a limitation
on the right of ownership. It consists ina charge
imposed on one real estate for the benefit of
another belonging to a different proprietor.,

The land burdened with a servitude is called the
servient property ; while that to which the servitude
is due is called the dominant.

When a servitude is established in favour of land,
it is called rural; when in favour of a building, it
is called urban. It matters little, moreover, whether
these different servitudes are exercised in the city
or in the country ; for example, the passage which
I have a right to use over my neighbour’s land, to
bring water from the river, is a rural servitude,
while the window which I am forbidden to insert
in the wall contiguous to my neighbour's dwelling
is an urban servitude. Servitudes take their name
from the dominant property, independently of the
nature of the servient,

Servitudes are established in three different
ways :

1. They arise from the natural situation of pro-
perty;

2. They are established by law ;

3. They arise from the mere will of the proprietor
who, in dividing his property, burdens one part of
it in favour of the other.

129. Servitudes Arising from the Situa-
tion of Property.—These servitudes certainly
owe their existence to the law; but they derive
their special character from the nature of the pro-
perty, the lay of the land. Thus, the owner of
land on a lower level is obliged to receive the
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waters which naturally flow on to his land from a
neighbouring property on a higher level. He
must not construct a dam to prevent their flow.

A person whose land is crossed by or borders
on a running stream, not forming part of the public
domain, may make use of it, and even alter its
course, but he must allow it to flow on, and not
cause prejudice to those farther on who have the
right of using it,

130. Servitudes Established by Law. —
Servitudes established by law have for their object
public utility or that of individuals. Some of
these servitudes are governed by particular regula-
tions, which vary according to the needs of each
locality, Thus, municipal laws very often deal
with them.

It is by virtue of wa servitude established by law
that proprietors of lands bordering on navigable
and floatable rivers and streams are obliged to
leave to passers the foot-road or tow-path.

Under this head are also classed provisions re-
lating to common walls and ditches. Thus, a pro-
prietor who has built a wall on the limit of his
property is always obliged, when his neighbour so
requires, and on being idemnified, to render such
wall common, i. e, to transfer half of its width,

It is forbidden to place privy pits or to make
deposits of corrosive substances next a common
wall.

Trees cannot be planted along the line of separa-
tion of two properties, They must be removed
and placed at a suitable distance; if it happens
that the branches or roots cross the line which it
is forbidden to pass, they must be curtailed.

09 " O o
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One neighbour cannot, without the consent of
the other, make any window or opening in a com-
mon wall, even with fixed glass, and fastened with
plaster so as not to open,

One neighbour cannot have direct views or pros-
pect windows, or galleries, balconies or other like
projections, over the land of the other ; they must
be at a distance of six feet from such land. Nor
can he have side openings or oblique views, unless
they are at a distance of two feet.

Roofs must be constructed in such a manner that
the rain and snow from off them may fall on the
land of the proprietor, without his having a right
to make it fall on the land of his neighbour.

A proprietor whose land is enclosed on all sides
by that of others, and who has no communication
with the public road, may claim a way upon that
of his neighbours for the use of his property, sub-
ject to an indemnity proportionate to the damage
he may cause. But he must for that purpose
choose the shortest way, and that which brings
him most directly to the public road. Neverthe-
less, if the land become so enclosed only by virtue
of a subdivision of the land made by the original
proprietor, the latter may determine on what part
of such property the servitude shall be created.

131. Servitudes Established by Aect of
Man,—Everybody who divides his property may
burden one part in favour of the other, A servi-
tude is therefore created in this instance by the
deed constituting it, and requires a title to exist.
A person establishing a servitude is presumed to
granteverything necessary for its exercise. Thus,
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the right of drawing water from the well of another
carries with it the right of way. He to whom the
servitude is due may make all works necessary for
the preservation of his right.

132. Extinction of Servitudes.—A servitude
‘ceases when the things subject thereto are in such
a condition that it can no longer be exercised. It
revives, even after the time for prescription (see
158, Prescr.), if the things be in such a manner
that it may be used again,

Servitudes are extinguished by non-user during
thirty years.

| CHAPTER XIIL
OF OBLIGATIONS.

133. Obligations.—An obligation obliges us
either to give something, or to do or not to do
some act,

The person who is obliged is called the debtor,
and the person to whom he is bound is called the
creditor,

Obligations arise from the law, or from the will
of the person who is obliged.

They arise from :

1. Contracts (see 134, Cont.) ;

2. Quasi-contracts (see 141, Quasi-Cont.) ;
3. Offences (see 142, Off, Qu.-Off.) ;

4. Quasi-Offences (see 142, Off. Qu.-Off.) ;
5. The operation of law solely.
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134. Contracts.—A contract is an agreement
between two or more persons, by which one or
each of them obliges himself towards another. A
contract therefore originates in the will of the
parties.

There are four requisities to the validity of a
contract:

1. Parties legally capable of contracting ;

2. Their consent legally given ;

3. Something which forms the object of the
contract ;

4. A lawful cause or consideration, upon which
it is founded.

135. Legal Capacity to Contraet.—All per-
sons are capable of contracting, except those whose
incapacity is expressly declared by law.

Those declared by law to be incapable of con-
tracting are :

1. Minors, except in certain cases ;

2. Interdicted persons ;

3. Married women, when not authorized by
their husbands, except in certain cases provided
for by law ;

4. Insane persons, and others unable to give a
valid consent,

136. Of Consent in Matters of Contract.—
The consent must be free. It need not necessarily
be express ; it may be only implied. But if the
consent of one of the parties has been vitiated, if
it was due to error, fraud, violence, or fear, the
contract may be set aside in a court of law, 1In
certain cases (as that of minors) it may also be
annulled for lesion.

7
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Lrror is a cause of nullity only when it affects
a material part of the contract, or relates to some-
thing which was a principal consideration for mak-
ing it.

Fraud is any device employed to deceive a per-
son. Fraud is a cause of nullity in contracts,
when it has been practiced by one party or with
his knowledge, and when the other party would
not have contracted had it not been employed.

Violence is a cause of nullity when it produces a
reasonable and present fear of serious injury,
whether to the party himself or to his near kin-
dred. It is not necessary that the violence be
employed by one of the contracting parties. It is
sufficient for it to exist, to lead to the presumption
that the consent was forcibly extorted. In these
matters regard is had to the age and sex of the
person, and to other circumstances.

Lesion, or the prejudice sustained by one who
has made an unprofitable transaction, is a cause of
nullity in contracts only in favour of minors who
contract outside their legal capacity, without the
assistance of their tutors.

A minor may, nevertheless, on coming of age,
ratify a contract by which he suffers prejudice.

137. Object of Contracts.—A contract must
have for its object a thing which is determinate at
least as to its kind ; something to be done or not
to be done, provided it be not contrary to law or
good morals,

138. Cause or Consideration of Contracts.
—A contract without a consideration, or with an
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unlawful consideration, contrary to good morals
or public order, has no effect; but it is not neces-
sary that the consideration be expressed.

139. Form of Contracts.—A contract may be
made either orally or in writing, and either in
private writing or by a notarial act. In the latter
case it is called authentic, The advantage deriv-
ed from adopting the authentic form is the char-
acter of certainty it obtains ; because an authentic
act makes absolute proofof its contents between the
parties who executed it, their heirs and representa-
tives,

Certain contracts involving important interests
are valid only when they are embodied in notarial
form, such as contracts of marriage, gilts, etc.

140. Effect of Contracts.—A contract is in
effect the law of the parties in regard to what is
stipulated in it. It must be executed by them to
its full extent, according to custom and equity.
They cannot bind third parties by their contract,
except their heirs and legal representatives.

Creditors may exercise the rights of their debtor
arising from a contract, except such rights as are
exclusively personal to him, whenever the debtor,
to their prejudice, refuses or neglects to do so.

Creditors may also have acts done by their
debtor in fraud of their rights set aside ; but suits
for such purpose must be brought by them before
the expiry of a year from the date when they ob-
tained knowledge of such acts,
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141. Quasi-Contracts.— A quasi-contract is
an act by which one or more persons are bound to
one another, without any contract existing between
them. Examples will show what is meant. If a
payment be made to anybody in error, he to whom
such payment has been incorrectly made is oblig-
ed to restore it, Again, if in a matter of urgency,
1 attend to a friend’s business, the latter is obliged
towards me, as towards a mandatary or agent (see
188, Mand.), to repay me such expenses as I have
lawfully incurred in the belief that T was doing
him a service.

Persons incapable of contracting may, moreover,
be bound by quasi-contracts,

142, Offences and Quasi-Offences.—“ An
“offence (1) is a voluntary and unlawful act by
“ which one person by his act or omission wrong-
“ fully causes damage to another.”

“ A quasi-offence is the voluntary and illicit act
“of a person who, not through malice, but through
“imprudence or negligence, causes damage to
‘“another.”

Every person capable of discerning right from
wrong is responsible for the damage caused by his
acts, and by those of persons under his control
and by things under his care, Thus:

1. The father, or after his decease, the mother,
is responsible for the damage caused by their
minor children

2. Tutors are responsible for their pupils ;

(1) Meurlon,
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3. Curators or others having the legal custody of
insane persons, for the damage done by the latter ;

4. Schoolmasters and artisans, for the damage
caused by their pupils or apprentices while under
their care,

Nevertheless, if the persons subject to such
responsibility are able to prove absence of fault on
their part, and that they were unable to prevent
the act complained of, they are freed from liabil-
ity.

But it is otherwise with masters and employers.
The latter are in every case responsible for dam-
ages caused by their servants and workmen in the
performance of the work for which they are em-
ployed.

The owner of an animal is responsible for the
damage caused by it.

If a person injured by the commission of an
offence or a quasi-offence dies in consequence
without having obtained satisfaction, his right to
sue the party who is to blame passes to his consort,
and to his father and mother and children, who
must bring suit within a year after his death,

143, Obligations Resulting from the Law
solely.—These obligations arise independently of
the will of the person obliged. An instance is
found in the obligation on the part of a child to
provide for his parents when they are in need.

144. Inexecution of CUbligations.—Persons
who do not fulfil their obligations may be pro-
ceeded against in a court of law, and compelled to
do so, if that be possible, without prejudice to the
damages for which they may also be liable.




i?

102 CIVIL LAW

Damages generally consist of the amount of the
loss suffered by the creditor, and of the gain of
which he has been deprived. This must evidently
be construed in a reasonable sense, as ordinarily
understood.

The execution of a judgment may be directed
against both the moveables and the immoveables
of the person condemned. In other words, when
the person obliged does not fulfil his obligation,
his property may be seized and sold, and its
proceeds are then applied in payment of his debt,
because the property of a debtor is the pledge
(gage) of his creditors.

Sales by order of justice are effected by public
bidding, and may be made of all property, except
such as the law declares unseizable. (See 177,
Exemp. from Seiz.)

CHAPTER XIV.

GUARANTEES FOR THE PERFORMANCE
OF OBLIGATIONS.

145, Guarantees for the Performance of
Obligations.—Generally, when a person con-
tracts an obligation, and especially when the matter
is of importance, the person towards whom the
obligation is contracted requires a guarantee to in-
sure the performance of the obligation. This
guarantee may take the form of suretyship (see 146,
Suretyship), hypothec (see 147, Hypothec), pledge
or pawn (see 148, Pledge or Pawn),
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And the law itself, in certain cases, protects the
f creditor by allowing him a privilege on the pro-
' perty of his debtor,
r

146. Suretyship.— Suretyship is the act by
| which a person engages to fulfil the obligation of
i another in case of its non-fulfilment,
| The person who contracts this obligation is
; called a surety. The surety is not bound to fulfil
3 the obligation of the debtor unless the latter fails

, to do so; and the property of the debtor must be
first discussed or realized upon by suit.

But a surety may bind himsell jointly and
severally with the principal debtor, and by the
same deed as the latter, The creditor may then
| require the performance of the obligation by either

indifferently., Nevertheless, a surety who has paid,
may claim indemnity from the person whom he
guaranteed, because he is subrogated to the credi-
tor in the rights of the latter against the debtor.
(See 153, Payment).

147. Hypothecs.—A hypothec is a right pos-
sessed by a creditor over an immoveable belong-
ing to his debtor, by virtue of which he may cause
it to be sold judicially, and obtain payment from
the proceeds.

Hypothec may be legal, i. e,, it may be estab-
lished by law, such as the hypothec possessed by
the minor on the property of his tutor for the
balance due upon the tutorship account, and the
hypothec of the married woman on her husband’s

property for the reimbursement of what he owes
her,
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Hypothec is judicial when it results from a
judgment,

Hypothec is also conventional. In the latter
case, saving certain exceptions, it can be estab-
lished only by an act made in authentic form,

A hypothec does not deprive the person who
gives it of his right of ownership in the thing
hypothecated. He may even alienate the thing,
subject, nevertheless, to the hypothec affecting it.

The same immoveable may be affected with
several hypothecs, such as a first hypothec, a second
hypothec, etc.

A hypothecary creditor can enforce his right
against third parties only when he has made it
public by registration. Registration must be made
in the office of the registration division where the
immoveable is situated. Hypothecary creditors
rank among themselves according to the date of
such registration,

" 148. Pledge or Pawn.—Pledge is a contract
I by which a thing is placed in the hands of a
| creditor, or, being already in his possession, is
| retained by him with the owner's consent, as
118 security for his debt, i
i The pledging of moveable property is called
1 pawning, 1
1! ‘ The thing may be given either by the debtor or
|l by a third party in his behalf; it may even be c
' placed in the possession of persons other than the a
creditor, but in no case can it remain in the debtor’s h
possession, a
The thing pledged continues to belong to its c
owner, and unless it is specially stipulated, the
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creditor cannot appropriate it. It remains in his
hands simply as a deposit.

Should the debtor fail in his obligation, the
creditor may have the thing given in pledge seized
and sold by legal proceedings, and is entitled to be
paid by privilege (see 149, Priv.), out of its price,

149. Privilege.—Privilege, as its name indi-
cates, is a preference allowed to certain persons
for the recovery of their claims out of the property
of their debtors. Privileged creditors are paid by
preference even over hypothecary creditors.

A privilege sometimes covers all the debtor’s
property, or may attach to his moveables, his im-
moveables, or a particular thing,

150. Ranking of Creditors.—When real
estate is sold, either by order of the court or in
virtue of an assignment made by a debtor in
favour of his creditors, the proceeds are employed
in the following manner :

1. Privileged creditors are paid in full what is
due them;

2. Hypothecary creditors are next paid,accord-
ing to the date of the registration of their claims ;

3. The other creditors, called chirographic or
unsecured, are next paid.

Privileged creditors, and after them hypothecary
creditors, in their order, are paid in full the entire
amount of their claims, until the proceeds are ex-
hausted. Chirographic claims rank rateably, i. e.,
at so many cents on the dollar, according to cir-
cumstances.
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151. Order of Privileged Claims on Move-
ables :

1. Law costs and all expenses incurred in the
common interest ;

2. Tithes;

3. The claim of the vendor;

4. The claims of the creditors who have a right
of pledge or of retention ;

5. Funeral expenses, including the mourning of
the widow ;

6. The expenses of the last illness, including
those of physicians, apothecaries, and nurses. In
cases of chronic illness, the privilege exists only
for the last six months ;

7. Municipal taxes ;

8. The claim of the lessor ;

9. Servants’ wages, and those of employees of
railway companies employed in manual labour,
and sums due for supplies of provisions.

Privileges on moveables may exist on all of
them,,or on some only ; thus, tithes are payable
out of crops only,

On Immoveables:

1. Law costs and expenses incurred in the com-
mon interest ;

2, Funeral expenses, when the proceceds of the
moveables have proved insufficient to pay them ;

3. Expenses of the last illness, in the same
case ;

4. The expenses of tilling and sowing ;

5. Assessments and rates;

6. Seignioral dues ;

7. The claim of the labourer, workman, architect
and builder;
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8. The claim of the vendor ;

9. Wages of servants and of employees of rail-
way companies, engaged in manual labour, when
the proceeds of the moveables are insufficient to
pay them,

Among creditors, privileges on immoveables
have no effect, in general, until they have been
made public by registration. Nevertheless, the
privileges above mentioned under the numbers 1,
4, 5, 6 and 9 are not subject to registration.
Registration of the privilege of the workman, the
labourer and the builder, is not required, so long
as they are engaged at the work; but their rights

should be made public by registration when
the work is finished.

CHAPTER XV.
EXTINCTION OF OBLIGATIONS,

152. Extinetion of Obligations.—An obliga-
tion becomes extinct :

By payment;

By novation ;

By release ;

. By compensation ;
By confusion;

. By its performance becoming impos-
sible ;
7. By judgment of nullity or rescission ;

8. By the effect of the resolutive condition ;
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9. By prescription ;

10. By the expiration of the time limited by
law or by the parties for its duration ;

11. By the death of the creditor or debtor in

certain cases ;
12. And, finally, by special causes applicable to

particular contracts.

153. Payment.—By payment is meant not
only the delivery of a sum of money in satisfaction
of an obligation, but the performance of anything
to which the parties are respectively obliged.

Payment must be made in the place agreed
upon ; if there is no such agreement, at the domi-
cile (see 44, Dom.) of the creditor ; in the case of
a certain specific thing, payment is ordinarily made
at the place where the thing was when the obli-
gation was contracted.

Payment must be made to the creditor himself,
if he is a capable person, or to a person authorized
1! by him or by law to receive it.

H A payment made in good faith to a person in
possession of titles of debt is valid.

A creditor cannot be compelled to receive any
thing other than the thing due to him, even
{ though the thing offered be of greater value.

': | A thing offered in payment must be of merchant-
f 1 | able quality, i. e., of good quality ; it is not neces-
! sary that it be of the best quality.

| When payment is made in money, the creditor
1 is entitled to require (but in practice this is not
usually done), that it be made in gold or in Domin-
ion notes, which are the only legal currency in the
country. The debtor is nevertheless authorized
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to offer silver, when the debt does not exceed
$10. The necessity of making payment in specie
or currency is really felt only in times of financial
crises,

The expenses of payment are borne by the
debtor,

Payment may be validly made by a third party,
unless the creditor objects and has an interest in
requiring it to be made by the debtor himself,

He who pays the debt of another may be sub-
rogated in the rights of the principal creditor, as
to the debt and the securities accompanying it.
Such subrogation takes place by the operation of
law in certain cases specially provided for.

If it happens that the creditor refuse to receive
what his debtor owes him, the latter may, after
making a tender, deposit the amount with the
court. If he is afterwards sued by his creditor, he
has only to plead such tender, and to prove, by
the fact of the deposit being made, that he was
always ready to pay the debt.

154. Novation.—Novation is the change of one
debt into another. In other words, by means of
novation the former debt disappears with its
accessories, guarantees and other securities, to
give way to a new obligation.

Novation may take place by a change of debtor
or by a change of creditor; it may also occur
when a new debt is substituted for the former debt,
the parties remaining the same.

Although novation may at first sight be con-
founded with payment made by a third party,
and accompanied with subrogation, novation has
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certain features which render it very different. In
novation, the deb* changes it nature, is extin-
guished with its accessories, and guarantees of all
kinds ; it is replaced by a new debt, without any
effectual payment having been made. In payment
with subrogation, the obligation is performed in
its entirety by a third person, who is subrogated
in the rights of the creditor, and retains as such
all recourses which the latter could exercise against
the debtor, whose indebtedness remains the same,

155. Of Release.—Release is an act of liberal-
ity by the creditor in favour of the debtor, in
whose favour he releases the obligation, without
payment being made by one to the other.

Evidently such liberality, amounting to an actual
gift, can only be made by persons capable of
alienating their property.

When a release is granted to a principal debtor,
it discharges all the sureties; but if it is only
granted to a surety, he who by such a liberality
thus reduces his securities, nevertheless preserves
his recourse against the principal debtor,

A release may be made expressly or tacitly, as
for instance, by the surrender of a title of debt.

156. Of Confusion.—An obligation is extin-
guished by confusion when the qualities of creditor
and debtor are united inone person, as for instance,
when one person becomes the heir of another who
is indebted to him. Wevertheless, it cannot be
said that confusion is strictly a mode of extin-
guishing obligations, because in certain cases the
debt revives when the confusion ceases,
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157. Impossibility of Performance.—Per-
formance of an obligation by a debtor is con-
sidered impossible whenever he is prevented by
irresistible force and independently of his own
volition. But he must prove the fortuitous event
on which he relies.

If the thing, on the contrary, has perished by
the fault of the debtor, he is liable in damages,

158. Preseription.—Prescription is a mode of
extinguishing obligations, after a certain lapse of
time, during which no payment has been made.
It commences to run from the time when the debt
is exigible.

Prescription is also a mode of acquiring without
a title the ownership of a thing, after a certain
period of effective possession.

There are several kinds of prescription :—

1. The prescription by thirty years, which is
the longest. All things, rights and actions, the
prescription of which is not otherwise regulated
by law, are prescribed by thirty years ;

2. The prescription by ten years. This renders
a person proprietor who acquires an immoveable
in good faith under a translatory title, and who
has possession of it, although in reality it belongs
to another.

After ten years, architects and contractors are
discharged from the warranty to which they are
bound as to work they have done or directed.

The action to set aside a contract for error,
fraud, violence or fear, and that to rectify tutors’
or curators’ accounts, are also prescribed by ten
years.
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3. The prescription by five years. This covers
generally the prescription of natural or civil fruits,
crops, rents, etc. It applies to accounts for pro-
fessional services, accounts for supplies, bills of
exchange, promissory notes, and commercial
matters generally.

4. The prescription by three years. This takes
place in favour of the actual possessor of a cor-
poreal moveable, who acquired it in good faith, as
proprietor, even when the thing was originally lost
or stolen. If the thing is revendicated, before
prescription is completed, i.e., before three years,
the proprietor, to be again entitled to possession,
must indemnify him in whose hands he finds it
(see 123, Things Lost) ;

5. The prescription by two years. The follow-

| ing are governed by this prc:scription; wages of
(gt workmen not reputed domestics, whoare hired f or

|

{

}

one vear or more; sums due schoolmasters and
i teachers for tuition, and board and lodging fur-
| nished by them: and, in general, damages result-
i ing from offences and quasi-offences ;
6. Prescription by one year, By this last pre-
scription the following rights are extinguished :
actions for slander, or verbal defamation, and for
libel, or written defamation, reckoning from the
day that it came to the knowledge of the person
! aggrieved ; actions for bodily injuries, for wages |
| of domestic or farm servants, and for wages of
employees who are hired by the week or month #
or for less than a year, and for hotel and board-
ing-house charges.
It may be remarked here that the continuation
I of the services, work, sales or supplies, does not
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prevent prescription taking place for what is due,
if there have been no acknowledgment or other
cause of interruption,

¥ As a general rule, all things which are con-
f sidered articles of commerce may be prescribed,
0 with certain exceptions.

Prescription runs against all persons, unless they
be within some exception stated by law, or unless
it is impossible for them to act or be represented,

as for instance, in the case of imprisonment,
¢ Prescription does not run between husband and
wife. Nor does prescription run against a wife
during marriage, in regard to rights which she can
exercise only on its dissolution, such as dowers
and rights ot survivorship.

The prescription by thirty years, that by ten
years in favour of third persons who have acquired
in good faith, and that in matters of rescission of
contracts for lesion, error, fraud or violence, do
not run against minors and insane persons whether
the latter have curators or not; but other pre-
scriptions run against them.,

— ey

159, Interruption of Prescription.—Pre-
scription is interrupted when the possessor is
deprived during more than one year of the enjoy-
ment of the thing, whether by the former pro-
prietor or even by a third party.

A Interruption of prescription may be effected by
any person interested, by an action at law and by
other legal means.
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CHAPTER XVI,
PROOF OF OBLIGATIONS,

160. Proof of Obligations.—The party who
claims the performance of an obligation must
prove it. The proof of obligations may be made
by writings, by testimony or witnesses, by pre-
sumptions and by the admission of the party.

These kinds of proof have not all the same value.
The proof produced must be the best of which
the case in its nature is susceptible, Nevertheless,
secondary proof may be tendered when it appears
that the best proof cannot be produced.

161. Proof by Writings.—Written proof is
generally required in proving obligations in civil
matters whenever the amount exceeds fifty dollars.

Writings have not all the same value, A dis-
tinction must be made between authentic acts
(see 162, Auth, Writ.) and mere private writings
(see 163, Priv. Writ.),

162. Authentic Writings. — Writings are
authentic when they are made or attested by a
public officer in the ordinary course of his duties,
such as notarial acts. As a general rule, authentic
acts make proof of their contents, and can be set
aside only by means of a proceeding called im-
probation,

163. Private Writings.—Private writings, as
a general rule, make proof of their contents only
when they have been proved. Nevertheless,when
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the person against whom they are set up has him-
self drawn them up or signed them, he cannot
evade the proof they make against him except by
disavowing them, i.e., by proving he is not their
author, And, until proof is made to the contrary,
such writings make proof against him, his heirs
and representatives. Nevertheless, when the heirs
declare that they are not acquainted with the
writing of the deceased, the document can no
longer be set up against them, unless it is proved
as in ordinary cases.

Family registers and papers do not make proof
in favour of him by whom they are written ; but
they make proof against him in all cases in which
they tormally declare a payment received, or
again whenever a person acknowledges himself to
be indebted to another, by declaring in express
terms that the memorandum which he makes is
intended to cover a defect in title, in favour of a
creditor,

What is written by a creditor on the back of a
title, which has always remained in his possession,
makes proof against him whenever it tends to
establish the discharge of the debtor.

Private writings have no longer the same value
when they are set up against third parties, Proof
must be made of them as in ordinary cases. The
writing being proved, its existence does not
acquire even a certain date as against them,
except from the day when it is duly established,
as, for instance, when the writing has been regis-
tered, or if its substance has been set forth in an
authentic act, because then it is evident that, at
such date at least, the writing was in existence,




116 CIVIL LAW

Nevertheless, in commercial matters, as soon as
the writing is proved, it is considered to have made
proof of its date, unless the contrary is shown.

164, Proof by Testimony.—Proof by testi-
mony is that which is made by the express
statement of a witness. A person may be a
witness in his own behalf. The evidence of one
witness may be sufficient to prove an obligation.
Proof by testimony is allowed in the following
cases :—

1. Of all facts concerning commercial matters ;

2. When the amount does not exceed fifty
dollars ;

3. In cases of necessary deposits, or deposits
made by travellers in an inn, or in other cases of
a like nature ;

4. In cases of offences and quasi-offences, and
in other cases where the party could not procure
proof in writing ;

5. When the proof in writing has been lost or
is in possession of the opposite party, or of a third
party who refuses to give it up ;

6. When there is a commencement of proof in
writing.

All persons, without distinction of age or sex,
are competent to give evidence except :—

1. Persons devoid of intelligence owing to in-
sufficient age, insanity or other causes ;

2, Persons insensible to the religious obligation
of an oath;

3. Persons whom the law considers infamous,
i.e., who have been condemned to certain penalties,

4. Finally, in general, husband and wife,
whether for or against each other.

- Ay e
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165. Proof of Presumptions,—Proof by pre-
sumption is that which is derived from a fact,
which does not furnish complete proof of the
other fact which is to be proved, but which ren-
ders such other fact exceedingly probable,

Presumptions are of two kinds :—

1. Those established by law ;

2. Those which are left to the appreciation of
the court, or the direction of the judge, and which
the latter deduces from matters appearing in the
course of a trial.

Legal presumptions are those which are specially
attached by law to certain facts, They exempt
those in whose favour they exist, from making

proving the payment of my rent for the month of
May, establishes a presumption that I have paid
my landlord all the rent up to that time. Never-
theless, such a presumption is not absolute, and
may be overthrown by contrary proof.

But there are presumptions known as juris et de
Jure, which cannot be contradicted, Thus, a
judgment rendered by a court of last resort cannot
be attacked, because the law attaches a presump-
tion of correctness to such a judgment, and
declares that it shall not be called in question.

166, Admissions.—An admission isa declara-
tion by which a party acknowledges the truth of
the facts alleged by his opponent.

Since proof by testimony is permitted, admis-
sions made by a party in favour of his opponent
should all the more be accepted, when there is
any likelihood that such admissions contain the
truth,
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The law distinguishes between two kinds of
admissions : judicial and extra judicial.

A judicial admission is that which is made by
a party or by his mandatary (e.g,, his advocate),
whether in presence of a judge when answering
questions put to him by the latter, or contained in
a proceeding adopted in a suit. A judicial ad-
mission makes complete proof against the party
making it, and cannot in general be divided, but
must be accepted or rejected as a whole.

An extra-judicial admission is that which is
made elsewhere than before a court, in the ordin-
ary course of life, as, for instance, in a conversation,
Such an admission must be proved according to
the ordinary rules of proof.

CHAPTER XVII
OF SALE.

167. Of Sale.—Sale is a contract by which one
party, called the buyer, acquires from another,
called the seller, the ownership of a thing, in con-
sideration of a price in money, which the buyer
obliges himself to pay to the seller,

This contract is perfected by the consent alone
of the parties, even though the thing sold be not
then delivered.

The sale of a thing includes its accessories, e. g.,
the sale of a debt involves a transfer in favour of
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the buyer, of the hypothec and other securities
attached to it.

When a certain specific thing is sold, the buyer
immediately becomes the owner ; the fruits pro-
duced by it belong to him from the time of the
sale.

If the things sold are not specific, and the sale
is by weight, number or measure, the buyer does
not obtain the ownership until they have been
weighed, counted or measured.

A promise of sale, followed by delivery, is equi-
valent to a sale,

168. Obligations of the Seller.—The princi-
pal obligations of the seller are :

1. Delivery;

2, Warrahty of the thing sold. (See 169,
Warr.)

Delivery is the transfer of the thing sold into
the possession of the buyer. It is effected by
handing over the thing, or by removing all hin-
drances which prevent the buyer from taking pos-
session, The delivery of incorporeal things is
effected by delivering the titles, by the delivery of
the deed of sale, and by the use which the buyer
makes of such things with the consent of the seller,

All costs of delivery must be borne by the
seller. The latter is, nevertheless, not bound to
deliver the thing without payment being made,
unless a delay is granted, Notwithstanding such
delay, if the buyer becomes insolvent after the
sale, the seller is freed from his obligation of de-
livery, unless the buyer gives security.
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169. Of Warranty,—The seller must procure
for the buyer peaceable possession and enjoyment
of the thing sold, The warranty to which the seller
is bound towards the buyer has two objects; first,
the eviction of the whole or any part of the thing ;
and second, the latent defects of the thing,

Whenever, therefore, the buyer is evicted from
the thing by a hypothecary creditor whose right
is preferable to his, he may have the contract of
sale set aside, and the seller must restore the price
to him,

Warranty exists even for latent defects which
were unknown to the seller, and which would
probably have hindered the buyer from complet-
ing the bargain if he had known of them. Never-
theless, if the defects were apparent, the contrary
would be the case, because the buyer who had a
chance to estimate them would be held to have
made allowance for them in the contract.

The seller may contract himself out of the
obligation of warranty, and agree with the buyer
that the latter shall take the thing at his own risk
and peril.

Such an agreement does not free the seller,
nevertheless, from warranty for eviction caused
by his own acts. In other words, he is always
responsible for obstacles to the buyer’s enjoyment
when they are due to him. Suppose, for example,
that a person sells a house which he has himself
hypothecated ; if the immoveable is sold without
warranty, the buyer will even then have an action
against the seller to set aside the contract, if he is
disturbed in his possession, and even though he
may have bought at his risk and peril,
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It could not be otherwise in such a case, because
the law does not sanction theft or fraud. When
the eviction is only partial, the buyer may gener-
ally, at his option, either have the contract set
aside, or claim an indemnity.

170. Obligations of the Buyer.— The prin-
cipal obligation of the buyer is to pay the price
agreed upon, at the time and place of delivery, un-
less a delay has been granted him,

He must bear all expenses of removal, costs of
the sale and other accessory charges.

171. Capacity to Buy or 8ell.—In general,
all persons are entitled to buy and sell. But this
right can, as we have already seen, be exercised by
certain persons only upon conferming to certain
rules, as in the case of minors, interdicted persons
and married women.

The contract of sale is prohibited between cer-
tain persons because of the relations existing be-
tween them. Thus, the following persons cannot
become purchasers, either by themselves or through
persons interposed :

1. Husband and wife, of property belonging to
either;

2. Tutors and curators, of the property of those
over whom they are appointed, except in sales by
judicial authority ;

3. Mandataries or agents, of the property with
the sale of which they are intrusted ;

4. Administratorsor trustees, of property in their
charge, whether of public bodies or of private in-
dividuals ;
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5. Public Officers, of national property, the sale
of which is made through their ministry ;

€. Judges, advocates, attorneys, clerks, sheriffs,
bailiffs and other officers connected with courts of
justice, of litigious rights which fall under the juris-
diction of the court in which they exercise their
functions,

72. Effects of Sale as Regards Third
Parties.—A sale, although perfect between the
parties, may, however, not be so in regard to third
persons.

Sales of moveables are valid as against third
persons only when they are perfected by delivery ;
therefore, the sale of a watch, for instance, made to
a second purchaser, who takes possession of it, is
valid as against a previous purchaser who has never
had possession of it,

w Sales of immoveables, and all others which must
be made public by registration, or the accomplish.
ment of other formalities, are valid as to third
persons, only from the time such conditions have
been fulfilled.

The sale of a debt, accompanied by delivery,
although perfect between the parties, ordinarily
has no effect as against third parties, until the act
of sale has been served on the debtor, and a copy
has been delivered to him of the act which binds
him towards the new creditor, Nevertheless, the
buyer is not obliged to serve the act of sale on the
debtor in cases: of bills of exchange (see 240, Bills
i of Ex.); notes (see 246, Notes), cheques (see 247,
’ Cheques) or of bankers' drafts, payable to order
f or bearer, and other documents of the same nature,
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173. Cancellation of the Sale.—The can-
cellation of a sale may be effected by the mere
operation of law, or be pronounced by a court of
justice,

In matters relating to moveables, the cancella-
tion takes place by the operation of law, and with-
out the seller being obliged to sue for it, whenever
the buyer does not, at the time of the sale, pay
the price agreed upon, unless a delay is granted
him,

But the sale cannot be set aside by the mere
operation of law, in case of non-payment, when
the buyer has taken possession of the thing.

The seller of an immoveable cannot ask that the
sale be set aside because the buyer has not paid
the price. He has only an action against the
buyer to obtain payment of what is dus him. But
he may, by express agreement, reserve the right
to recover the immoveable in the possession of any
person into whose hands it passes.

The contract of sile may be set aside by the
exercise of the right of redemption. (See 174,
Right of Red.). It may also be exercised in case
of eviction, i.e, when a third person deprives the
buyer of the enjoyment of the thing.

174. Right of Redemption.—A sale with
the right of redemption is one by which one
party, generally under pressure of want, consents
to divest himself of a thing, but reserves the right
of redeeming it later, into whatever hands it may
pass. If the party takes back the thing, the sale
is considered never to have existed ; if he forfeits
it, the sale is deemed to have been perfect from
the day the thing was delivered.
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Contracts made in the interval are all subject to
this condition,

The right of redemption cannot be stipulated
for a term exceeding ten years. If it be stipu-
lated for a longer period, it is reduced to ten
years.

The delay runs even against incapable persons.

When a seller exercises his right of redemption,
he must reimburse to the buyer the purchase price,
the costs of maintenance of the thing, and the
amount by which it hasincreased in value owing
to improvements made to it.

175. Licitation,—If a thing, either moveable
or immoveable, held in common by several pro-
prietors, cannot be divided conveniently and with-
out loss, or a partition cannot be effected volun-
tarily, a public sale is made of it to the highest
bidder (see 176, Sales by Auction),and is called a
sale by licitation,

The sale of certain property can take place
only by licitation, as in the case of the property
of minors,

176. 8ales by Auction.—Sale by auction is a
sale made publicly, to the highest bidder. Such
] sales are either forced or voluntary.

|

1

Voluntary sales are generally made by licensed
| auctioneers, except in certain cases specified by the
| Code. When a thing is adjudicated to a person
‘ on his bid, and his name is entered in the
auctionecr’s book, the sale is complete, and the
buyer becomes owner of the thing put up to
auction, subject to the conditions of sale announced
by the auctioneer,
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177. Exemptions from Seizure. — Certain
property is declared unseizable by law. It cannot
be sold in a forced sale. The enunciation of such
property would tike considerable space, and we
will confine ourselves to citing a few examples,
Thus, the following are unseizable : ordinary cloth-
ing and linen, belonging to the debtor and his
family,and things which are the primary necessaries
of life, such as stoves, cooking utensils, beds, wash-
stands, crockery, etc,, provided the total value of
such effects does not exceed fifty dollars.

Certain things are declared unseizable as a
general rule, but they may be seized for their
purchase price or when they have been given in
pawn ; such as the following : tools and implements
necessary for the exercise of a trade or profession, or
for working a farm, such as ploughs, plough horses
or oxen, fishing boats and tackle, sewing machines,
etc.; books relating to a person’s profession or
trade when such books do not exceed two hundred
dollars in value; and immoveables declared un-
seizable by a donor, or testator, or by law, and
sums of money or other objects bequeathed on
condition of being exempt from seizure ; aliment-
ary allowances and pensions, except for alimentary
debts ; and ordinarily, the salary of public officers
for a certain proportion, etc.
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CHAPTER XVIIIL
OF LEASE,

178. Lease.—Lease is a contract by which one
person, called the lessor, binds himself to give to
another, called the lessce, the enjoyment of a
thing, or to render work and service to another in _
consideration of a payment.

179. Capacity to Enter into Contracts of
Lease ot Things. —The contract of lease may
be entered into by any person capable of contract-
ing. Incapable persons who have the adminis-
tration of their property may also do so, but they
are forbidden to execute leases of immoveables for
a term exceeding ten years,

180. Rights and Obligations of Lessors of
Things.—The lessor of things is obliged:

1. To deliver to the lessee the thing leased ;

2. To maintain the thing in a fit condition for
the use for which it has been leased ;

3. To procure peaceable enjoyment of the thing
during the continuance of the lease.

It follows that the lessor, during the continuance
of the lease, must make all repairs tc the thing
leased which are necessary to secure its enjoyment
to the lessee. But he is responsible only for the
greater repairs, such as those to roofs, external
walls, etc, Minor repairs remain at the tenant’s
charge. Nevertheless, the lessor may be held
even for minor repairs, when they are caused by
decay.
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The lessor has, in order to secure the payment of
his rent and the performance of the other obliga-
tions resulting from his lease, a privilege on the
moveable effects which are found on the property
leasgd, i. e., he may cause the following to be seized
and sold for his benefit : the furniture of his ten-
ant, in cases of lease of houses; agricultural im-
plements, in cases of lease of farms; the tools in
a workshop, etc. The right includes also the
effects of the undertenant, in so far as he is in-
debted to the lessee for his rent. It extends also
to moveable effects belonging to third persons,
which are found on the property, with the consent,
express or implied, of their owners, But the
privilege of the lessor ceases from the time he is
notified that such effects do not belong to his
lessee. Things which are only accidentally found
among the moveables subject to the privilege of
the lessor may be removed and withdrawn from
seizuie, such as articles left in a workshop to be
repaired, and clothing or jewelry placed on deposit.

181. Rights and Obligations of the Lessee.
—The principal obligations of the lessee are :

1. To use the thing leased as a prudent admin-
istrator, for the purposes only for which it is
designed, and according to ghe terms of, and for
the purpose stated by the lease ;

2, To pay the rent of the thing leased ; and so
as to securc his obligation in that respect, to
furnish the premises with sufticient moveables.

Since the lessee must keep things in good order,
he is responsible, unless the contrary is proved, for
all damages happening to the thing leased. Thus,
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the lessee of a house is responsible for any fire which
breaks out in the premises, unless, evidently, he
proves that the fire occurred independently of him,
and without negligence on his part or on that of
persons for whom he is responsible.

The tenant must make minor reparations, neces-
sary for the maintenance of the thing leased.
Among these are the following :

1. To hearths, chimney-backs and grates;

2, To interior walls and ceilings

3. To floors;

4. To window-glass, unless it is broken by hail
or other inevitable accident, for which the tenant
cannot be held;

5. To doors, windows, shutters, blinds, par-
titions, hinges, locks, hasps and other fastenings.
Nevertheless, the lessee, as we have already said,
is not liable even for these minor repairs if they
have become necessary through age or irresistible
force,

Unless a statement of the condition of the
premises was drawn up when they were leased,
the lessee is held to have received them in good
order, and he is obliged to restore them in the
same condition,

He may retain improvements he has made upon
the thing leased, provjded they can be removed
without causing any geterioration, or that every-

thing can be handed back in good condition,
Nevertheless, the lessee may be compelled by the
lessor to abandon to him, on receiving payment,
all repairs incorporated with iron, nails, or cement,
so as to form a whole with the thing leased.




CIVIL LAW 129

The lessee has always a right to transfer his
lease, unless there is an express stipulation to the
contrary. He then has, in regard to the payment
of rent by the undertenant, the ordinary rights
which the lessor has over moveables,

The lessee is obliged, while the lease lasts, and
whatever inconvenience may be caused to him, to
suffer urgent repairs to be made by the lessor.
Nevertheless, if such repairs take more than forty
days, the proprietor must allow the rent to be re-
duced in a fair proportion.

CHAPTER XIX.
OF LEASE.—(Continued).

182. Lease or Hire of Work.—Lease or hire
of work is governed by the laws applying to con-
tracts, and also by municipal regulations varying
according to circumstances in different munici-
palities.

The principal kinds of work which may be leased
or hired are:

1. The personal services of workmen, servants
and others ;

2. The work of carriers, by land and water, who
undertake the conveyance of persons or things ;

3. That of builders and others, who undertake
works by estimate or contract.

A feature common to all lease or hire of work
is the following : the contratt of personal service

9
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can be made for a limited time only, or for a
determinate undertaking, Thus, it cannot be in
perpetuity, because a person cannot alienate his
liberty.

183. Carriers and Transportation Com-
panies.—Carriers who undertake to convey per-
sons are obliged to receive and carry all who apply
for passage, unless there is a reasonable and suffi-
cient cause of refusal. The same rule applies to
the carriage of goods.

Carriers are responsible for the loss of things
intrusted to them, and any damage which may be
caused thereto, unless they can prove that such loss
or damage was caused by a fortuitous event or
irresistible force, or arose from a defect in the
thing itself. Nevertheless, they are not liable for
large sums of money, or of bills or other securities,
or for gold, silver, or precious stones or other
articles of an extraordinary value, contained in any
package received for transportation, unless it is
declared to them that the package contains such
money or other object of value. This rule does
not apply to the personal baggage of travellers, or
to the contents of trunks, when the money or
other effects are only of a moderate value, and
suitable to the circumstances of the traveller,

When a traveller does not convey an object to
its proper destination, a distinction must be made
as to whether or not there was fault on his part.
A carrier is evidently responsible for all delays in
delivery, when they are due to his negligence.
But he is not liable for those caused by irresistible
torce or other similar*reasons ; for example, if he
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is prevented from reaching his destination by a

tempest, because nobody is held to impossibilities,
A carrier, for the purpose of obtaining payment,

has a right to retain the things intrusted to him.

If the delivery is accompanied by payment, the
lessee is presumed to be satisfied, and to have
received the things in good order. He consequent-
ly loses all further recourse against the carrier,
founded on alleged defective service, unless it was
impossible for him, on receiving the goods, to as-
certain their condition.

Railway and shipping companies generally
escape from the obligations imposed on carriers by
the Code ; this is due to the fact that, by their
charters they most frequently obtain the privilege
of making special regulations as to the carriage of
passengers and their baggage, which travellers
who accept their services must respect and to which
they are bound to submit.

And carriers, whatever may be the case with
regard to other persons, may stipulate that they
will not incur any liability in regard to the carriage
of goods or other things. But such agreement
would only result in liberating them from the pre-
sumption by which they are liable for goods in-
trusted to them, and would not hinder them from
being condemned whenever there is proof that the
damage was caused by their fault or negligence;

for one person is never allowed to inflict damage
on another,

184. Of Builders, Contractors and Archi-
tects.—Builders and other contractors may lease
their services purely and simply, or they may at
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the same time bind themselves to furnish the
materials necessary for an undertaking, according
to a contract and specifications,

The specifications are a detailed statement of the
work to be performed, and of the materials to be
used, with mention of the prices and of the cost of
the work, etc. They instruct the parties as to the
extent of the obligations which they are about to
contract.

The contract, in this sense, contains the agree-
ment between the parties,

If the builder, contractor, etc., leases his services
and at the same time binds himself to supply the
materials, he is bound to deliver the whole in
good order. He must bear alone any loss which
occurs to the thing before delivery. If, on the
contrary, he leases only his services, and materials
are supplied to him by the lessee, the workman is
no longer liable, except for the good quality of
his work. He would not be allowed, it is true, to
spoil with impunity the material intrusted to him ;
but otherwise he is not bound to bear the losses
which the deterioration of the material involves,

Architects and builders are responsible within
ten years after the completion of the work, for
the stability of buildings constructed by them, or
for which they have made plans.

An owner may always cancel, at his own option,
a contract for the construction of a building or
other works, although the works have been begun
and not finished, on paying the value of the works
which have been executed, and indemnifying the
builder, contractor, etc.
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185, Termination of the Contract of Lease.
—The contract of lease is terminated at the expiry
of the time agreed upon, or when it becomes im-
possible for the lessor, owing to irresistible force,
to continue to procure for the lessee peaceable en-
joyment of the thing leased, or to furnish the
services promised. Lease is also terminated by
the ordinary causes for the extinction of obliga-
tions,

Certain contracts of lease expire at the time
fixed by special laws, It may thus be said that,
in general, leases of houses end on the first of
May, and leases of farms on the first of October,
Very frequently local laws regulate the notices to
be given to lessors and lessees, to put an end to
the lease.

When a lessee remains in possession of an im-
moveable after his lease has expired, the lease is
renewed by tacit renewal, and holds good for
another term : a month, a year, etc,, accordingly
as the rent is payable by the month, year, etc.

186. Emphyteutic Leases —An emphyteutic
lease is a contract by virtue of which a proprietor
who becomes emphyteutic lessor, transfers to
another, called the emphyteutic lessee, the enjoy-
ment of an immoveable, in consideration of a
yearly payment, and on condition that the lessee
makes improvements or on such other terms as the
parties may agree upon. A lease of this kind
differs from an ordinary lease, firstly as to its
duration, It cannot be made for less than nine
years, or for more than ninety-nine. While it is
in force, the emphyteutic lessor is obliged to take
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back his immoveable, and discharge the empliyteu-
tic lessee from the payment agreed upon, when-
ever the latter wishes to abandon his enjoyment,
unless there is an agreement to the contrary.
This lease confers ¢ the person in whose favour
it is made, the rights and burdens of a proprietor,
except the power to make a final alienation of
the immoveable.

The emphyteutic lessee may transfer his lease
to a third party, without the intervention of the
emphyteutic lessor, for the term of the enjoyment
to which he is entitled. The creditors of the
latter may even' seize the immoveable covered by
the emphyteutic lease.

187. Leases of Rural Properties. — The
lease of rural properties may take different forms,
for example :

1. The ordinary lease of a farm;

2, The lease of a farm on shares ;

3. The lease of cattle on shares.

The ordinary lease of a farm is that by which a
lessor leases a farm to a lessee or farmer, in con-
sideration of a rental payable in money.

In farming on shares, the lessee leascs a pro-
perty, and agreed to share the produce with the
lessor. This contract also resembles a partner-
ship.

A lease of cattle on shares is another contract
partaking of the nature of lease and of partnership,
and by it one person delivers to the other a stock
of cattle to keep, feed and take care of, upon cer-
tain conditions as to the division of profits between
them,
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CHAPTER XX.
MANDATE AND LOAN,

188. Of Mandate.—Mandate is a contract by
which one person, called the mandator or princi-
pal, commits a lawful business to the management
of another, called the mandatory or agent, who,
by his acceptance, obliges himself to perform it,

A mandate is either special, for a particular
business, or general, for all the affairs of the man-
dator, Nevertheless, a mandate expressed in
general terms includes only acts of administration ;
and the mandatary must be specially authorized
to do important acts, such as those relating to the
alienation of the property under his charge,

A mandate may be given in express terms or by
implication,

Mandate is gratuitous in its nature, but there is
nothing to prevent a remuneration being granted
to a mandatary for his services.

The mandator is free to revoke the mandate at
any time,

The exercise of certain professions is partly of
the nature of mandate ; thus, advocates and not-
aries, when representing their clients, act in virtue
of a tacit mandate,

Brokers, factors and all persons conducting
business for others are mandataries.

189. Of the Capacity of a Mandatary.—A
mandate may be commutted to any reasonable
person. Emancipated minors and married women
can act as such. But incapable persons can of
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course bind themselves only in accordance with
the rules relating to their status.

190, Extent of the Powers of the Man-
datary.—The mandatary can bind the mandator
to third persons, whenever he acts within the
limits of the mandate, He also binds the man-
dator even when he exceeds his powers, if his acts
are subsequently ratified by the mandator himself.

In certain specified cases, the extent of the
powers of the mandatary is determined, not by the
above rules, but by special laws, according to com-
mercial usage. Thus, a factor who conducts com-
mercial operations in a foreign country does not
usually bind his principal towards third parties ;
but he contracts in his own name and binds him-
self personally.

191, Obligations and Rights of the Man-
datary.—The mandatary must employ in the
management of another's business, the care of a
prudent administrator. Nevertheless, if he receives
no remuneration for the services he renders, the
degree of vigilance exacted from him is not so
great as when he is salaried. The mandatary,
when he is not salariec, may renounce the man-
date, but he cannot thereby cause loss to the man-
dator. Consequently, the mandatary must notify
the mandator of his resignation within a reasonakle
delay. If he receives payment for his services, he
is responsible for the nonperformance of his con-
tract in accordance with the general rules relating
to the inexecution of obligations.
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The mandatary is bound to render an account
>f his management to the mandator, and to return
to him all he has received on his behalf, even
when he has received something which was not
due.

A mandatary has a privilege and a right of
preference for the payment of such advances and
other charges to which he is entitled, upon the
things in his possession, and the price of their sale
or investment, to the extent of what is due him,

192, Of Loan.—Loan is a contract by which
one person, called the lender, agrees to give to
another, called the borrower, the enjoyment of a
thing during a certain time, either by gratuitous
title or in consideration of receiving interest.

There are two kinds of loan :

1. Loan for use, or Commodatum (see 193,
Com.) ;

2. Loan of things which are consumed by use
(see 194, Loan for Cons.).

193. Commodatum.—Commodatum or loan
for use is essentially gratuitous. This contract
arises from friendly relations existing between the
parties. It nevertheless creates duties and obliga-
tions between them, Thus,alender cannot, with-
out incurring grave responsibilities, lend a thing
whose defects would prove prejudicial to the
borrower.

He is likewise forbidden to trouble the latter in
his enjoyment for the term stated in the contract ;
nevertheless, if the lender suffer personal loss in
his business by being deprived of the thing, the
judge may allow him to take it back.
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The borrower must carefully see to the keeping
of the thing lent, but if the latter deteriorate with-
out any fault on his part, by the mere effect of the
use {or which it is designed, the borrower is not
responsible for such loss,

The borrower must make use of the thing solely
in accordance with the intention expressed by the
lender ; he must see to its preservation, and pay
all costs consequent upon his enjoyment. In cases
of urgent necessity, he must even assume extra-
ordinary repairs, saving his right to be afterwards
reimbursed.

The principal obligation of the borrower is to
return the thing in good condition at the pre-
scribed time; and when such time is not fixed,
after the thing has been used for the purpose for
which it was obtained,

194. Loan for Consumption. — When any-
body borrows a thing which is consumed by the
use made of it, he must evidently obtain its own-
ership, in order to makesuch use of it, on condition
of returning a like thing on the conclusion of the
loan.

Nor can the lender in this case lead the borrower
into error by allowing him to take possession,
without warning, of a thing having defects capable
of causing loss or injury.

If the thing loaned for consumption is a sum of
money, it bears interest.

The rate of interest is either legal or conven-
tional. In the former caseit is fixed at five per cent,;
in the latter, it varies acccrding to the will of the
parties. But certain corporations are forbidden to
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demand for their loans a rate of interest in excess
of that fixed by their charters, Thus, banks can-
not lend at more than seven per cent.

CHAPTER XXIL
VARIOUS CONTRACTS,

195, Of Deposit.—Deposit is a contract by
which a person, called a depositary, becomes
custodian of a moveable or of an immoveable
which is intrusted to him.

There are two kinds of deposit: simple deposit
(see 196, Simple Deposit), and sequestration (see
198, Sequestration).

196. 8imple Deposit.—Simple deposit is grat-
uitous ; any remuneration would change its nature.

Moveable property only can be the object of it,
In the first place, evidently, it can be made only
between persons capable of contracting, for it
involves obligations on both sides ; but if a deposit
made by an incapable person is accepted by one
who is capable, the latter is validly bound towards
the former,

Necessary deposit is that which takes place
under an unforeseen and pressing necessity, arising
from accident or irresistible force, as in case of
fire, shipwreck, pillage or other calamity, The
deposit made by travellers of their effects in an
inn, boarding-house, etc., and like deposits by
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persons ordinarily lodging there, are also consider-
ed necessary deposits.

197. Rights and Obligations of Depositary
and Depositor.—The depositary is bound to
watch carefully over the thing intrusted to his
keeping, and to restore it when required to do so.
He has no right to use it without the permission of
the depositor, and, consequently, he is prohibited
from collecting its fruits, Moreover, he must re-
store the thing in the state in which he received
it, or whatever remains of it, when it has deterior-
ated otherwise than through his own acts,

Particular laws govern the liability of persons
keeping hotels, boarding houses or other places of
public entertainment. These persons are ordinarily
bound to indemnify their guests for thefts of their
property, or damages caused to it, either by
domestics or other employees, or by strangers
coming and going in the house. But they are not
liable for valuables, unless the latter are expressly
given into their custody, and are capable of being
deposited in a box or other receptacle which may
be fastened and sealed. Hotelkeepers and others,
however, are not responsible for robberies com-
mitted by armed force, or for damages resulting
from irresistible force. Nor are they responsible
if it is proved that the loss or damage was caused
by a strarger, or happened by the negligence or
carclessness of the claimant.

The depositor is bound to refund to the depos-
itary all expenses incurred for the preservation of
the thing, and to indemnify him for all losses
which the deposit may have occasioned to him.
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The depositary has a right to retain things placed {
on deposit until he has been reimbursed what is i
due him. He may sell them and thus obtain
payment out of their proceeds.

198, Sequestration. — Scquestration is dis-
tinguished from simple deposit in that it may be
accompanied with a remuneration which the de-
positary receives as an indemnity.

Sequestration is of two kinds: conventional and
judicial.

It is conventional when it has for its object a
thing which is the subject of litigation, and which
is voluntarily deposited with a third person, by
the parties claiming its ownership, who agree that
it shall be handed over to the one to whom it is
awarded by the court.

Sequestration is judicial when it is made by an
order of the court; and it is of little account
whether the thing is a subject of litigation or not.
Thus, the judge may order the sequestration of
property ‘affected with a usufruct, when the
usufructuary (see 126, Ob. of the Usufr ) is unable
to give the security required.

199. Rents.—Rents are revenues which must
be paid to a person either gratuitously, or in return
for the final alienation of a capital sum. Such
rents are either constituted rents or life rents.

A constituted rent is either perpetual or for a
stated term; it is generally established by a con-
tract, by which one party undertakes to pay to
another the yearly interest on a certain amount,
in return for the capital which he receives, to be
retained permanently by him,
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A life rent is established either upon the life of
the person who receives it, or upon the life of a
third party.

In any case, whether the rent be constituted or
for life, it cannot be upon more than three lives in
succession, nor can it extend beyond ninety-nine
years, which is deemed their equivalent,

A life rent may be stipulated to be unseizable
only when it is established gratuitously, i. e.,, by
gift or by will.

A constituted rent is redeemable at the option
of the debtor, if it is perpetual. The debtor may
always free himself from the payment of the rent
by giving to the creditor to whom it is due, a sum
which is paid once and for all. He is liberated
by such a payment of capital, from all obligations
towards the creditor of the rent, But the creditor
of the rent can never claim such repayment
except :

1. If the debtor does not furnish or continue
the securities which he is obliged to give for the
execution of the contract ;

2, If the debtor becomes insolvent or bankrupt.

In life rents, on the contrary, mere failure to
pay arrears is not sufficient cause for demanding
the repayment of the capital alienated ; it only
affords ground for a suit to compel the execution
of the obligation. The debtor of the life rent can-
not, on his side, free himself by the redemption of
the obligation contracted by him. Notwithstand-
ing this, if an immoveable which has been hypo-
thecated to secure payment of a life rent is sold
by judicial proceedings, or for other unavoidable
reasons, the creditor of the life rent may collect its
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price. But the purchaser of such an immoveable
may bind himself to continue the payments of the
rent, provided he gives security and guarantees the
execution of his obligation,

200. Alimentary Allowances,—An aliment-
ary allowance is that which is granted to a person
gratuitously, to provide for his support.

It has this special feature worthy of remark,
that it is unseizable, and that the creditors of him
who is entitled to its enjoyment cannot seize it,
unless their claims are founded on a debt contract-
ed for purposes of maintenance, for which the
allowance was instituted.

201. Transaction.—Transaction is a contract
by which the parties terminate a lawsuit already
begun, or prevent future litigation by means of
concessions or reservations made by one or both
of them.

Such a settlement can only be made between
persons capable of contracting obligations in
respect to the object of the controversy, for it
may involve the abandonment by one of them of
rights actually in existence,

Transaction has the authority of a judgment in
last resort as regards the parties to it. And con-
sequently the same question cannot again be raised
by either, as the foundation of a new lawsuit,

202. Gaming Contracts and Bets.—He who
gains a wager or bet has no action to recover the
amount; the law does not allow any effect to such
a debt, But if the amount has been paid over, he

——E_E-——___ﬁﬂ
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who obtains it validly holds it and is regarded as
its owner ; his opponent cannot claim its repay-
ment. It is to be remarked that these rules apply
to games of chance and not to those instituted for
the purpose of developing physical prowess or other
useful attair.uents, engagements in regard to which
have the same effect as an actual contract.

CHAPTER XXII.

PARTNERSHIP,

203, Of Partnership.—The contract of part-

nership is that which exists between persons who
join together for the purpose of conducting any
business to a successful termination.

It is essential to this contract that it be for the
common profit of the partners, and that each of
them contribute to it, property, credit, skill or in-
dustry.

Provided the parties do not derogate from the
fundamental principles of this contract, viz., com-
mon interest and joint ccntribution, they may, by
the deed estab.ishing the partnership, make special
agreements as to the wanagement of the partner-
ship property, their shares in the profits, their
respective contributions, and their several liability
for the debts. For instanuce, a person who only
contributes his industry n.ay well be freed from
responsibility for the debts, But an agreement
exempting one of the partners from participation
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in losses is good only as between the partners, and
is null as against third parties. In like manner,
third persons always have a recourse against all
the partners, without any distinction being made
among them, for the recovery of their claims, what-
ever may have been the private agreements among
such partners. For this reason partnership must
be considered from two standpoints: the rights
and obligations of the partners as among them-
selves, and as regards third persons (see 203,
Rights and Obl. of Part.).

Partnerships, according to their nature, are of
two kinds, civil or commercial (see 204, Commer-
cial Partnerships).

Partnership may be of all the property or of all
the gains of the partners; it is then called a
universal partnership. It may relate only to certain
determinate objects, and it is then called a particular
partnership. A partnership established for a speci-
fied undertaking, or for the exercise of a trade or
profession, is also a particular partnership.

204. Commercial Partnerships.—Commer-
cial partnerships are those which are contracted
for carrying on any trade, manufacture or other
business of a commercial nature, whether general
or limited to a special branch or adventure, All
other partnerships are civil partnerships.

Commercial partnerships are governed by spe-
cial laws. They are of four kinds :

1. General partnerships ;

2. Anonymous partnerships ;
3. Limited partnerships;
4. Joint Stock Companies,

10
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General partnerships are those known under a
firm name or style, consisting ordinarily of the
names of the partners, or of one or more of them,

The distinguishing characteristic of such a part-
nership is that each of its members may bind all the
others when he acts in the name of the partnership,
and that all are liable for obligations so contracted
towards third parties dealing with them in good
faith, whatever be the private arrangements be-
tween the partners, because the members of such
a partnership may certainly, at its inception, dero-
gate from these rules and agree, for example, that
only one of the partners shall have the manage-
ment of the partnership business, etc.

An anonymous partnership resembles a general
partnership, except that it is not known under a
firm name.

A limited partnership is composed of two classes
of persons, general or managing partners, and
limited partners.

Limited partners are those who simply contri-
bute to the partnership certain sums of money from
which they are to derive profits, They are thus
investors in a business, but they are absolutely
deprived of any power to carry on the partnership
business, either as regards their co-partners or as
regards third parties ; in return for which they can
be held for the debts of the partnership only to the
extent of the amount contributed by them, General
partners are those to whom the administration and
direction of the affairs of the partnership are
intrusted. It is not necessary that a general part-

ner should contribute to a limited partnership
any capital other than his industry and skill,
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A limited partnership can be organized only by
all the members signing a certificate, which must
be registered, so as to inform the public of the
nature of the partnership.  If the partners fail to
observe these formalities, the partnership is con-
sidered simply as a general one, and its members
are subject to the same obligations as in that case,

Foint Stoct Companies are formed either under
the authority of a royal charter, or of an act of the
legislature ; and are known by a collective name
generally derived from the nature of the business
which they intend to carry on,

Members of such companies may obtain by their
act of incorporation the power of associating other
shareholders with themselves, up to a certain
amount, and the shares of such persons are essen-
tially transferable, The administration of the
property of such companies is vested in directors.
Such companies are ordinarily governed by
special regulations contained in the acts constitu-
ting them,

205, Rights and Obligations of the Part-
ners.—The first obligation of a partner is to con-
tribute to the partnership whatever he has promised,
and not to engage in any trade or undertaking
which would deprive the partnership of the skill,
industry or capital which he is bound to furnish,
When there is no special agreement that certain
managers or other administrators shall exclusively
have the right to carry on the business each part-
ner may act in the name of the partnership, and
validly bind his co-partners; because a mandate
for such purpose is held to have been given recip-
rocally by all.
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The partners are responsible for partnership
debts, both to the extent of their contributions
and in their private property, except in the case
of certain commercial partnerships, where they are
liable only for the amount contributed.
Nevertheless, when partners are sued for the
recovery of partnership debts out of their private
property, the persons claiming against them can
rank on the private property of the partner only
after the private creditors of the latter have been
paid, This seems to be the result of the just pre-
ference which is allowed to partnership creditors
over private creditors upon partnership property.
Members of a partnership, whatever be their
obligations to third persons, must, moreover, re-
spect their agreements between themselves, and
they are subject to the obligations resulting from
contracts in general. A member of a partnership
can associate a private partner with him in hisown
share. But the latter in no case forms part of the
partnership properly so called, and cannot in any
way impede the business of the latter, or take

part in it,

CHAPTER XXIIL

OF SUCCESSIONS,

206, What is Succession ?—To succeed a
person is to replace him, continue his personality,
and be seized of the property, claims and debts of
the deceased.
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When a person dies, his succession opens, and
his property passes to his heirs. An heir may be
either chosen beforehand by the deceased, or de-
signated as such by the law, In the former case,
there must be a will or testament (see 216, Wills) ;
in the latter, there is an abintestate succession.

207. Abintestate Succession.—An abintes-
tate succession is that resulting from the common
law ; and takes place solely by the operation of
law, whenever a dececent leaves no will,

This kind of succession is divided into legit-
imate and irregular.

A succession is termed legitimate when the prop-
erty of the deceased passes to his relatives. It is
irregular when it devolves upon the surviving con-
sort or the Crown,

208. Order of Heirship :—

REGULAR SUCCESSION.
1. Children.

In default thereof ;

2. Father, Brothers, Nephews,
Mother, Sisters, Nieces,

In default therecf :
3. Paternal Grandfather, Maternal Grandfather,

Paternal Grandmother, Maternal Grandmother,
In default thereof ;
4. Paternal Collaterals, Maternal Collaterals.
IRREGULAR SUCCESSION,
In default thereof :
5. The Consort,

In default thereof:
6. The Crown,
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When the deceased leaves children, the latter
take the entire succession of their father and
mother, and divide it equally among them. In
this class, representation takes place to an un-
limited extent, i. e., grandchildren always take the
place of their deceased parents. Children inherit
by heads, and grandchildren by roots. The mem-
bers of the same root then divide up equally the
share coming to them,

If the deceased has no descendants, his property
is divided into two parts, of which one goes to
collaterals, such as brothers and sisters, nephews
and nieces, and the other devolves to his ascen-
dants in the first degree. If oue of these parts
does not accrue in one of the lires, it goes to the
other. Brothers and sisters take equal shares.
Nephews and nieces inherit by roots, when they
take concurrently with brothers and sisters of the
deceased. But when there are no living brothers
or sisters, the nephews and nieces inherit by heads,
and take the succession in their own right.

The father and mother also divide equally the
share devolving on them in the succession ; if one
of them is dead, his or her share goes to tie other.
Ascendants succeed, to the exclusion of all others,
to property given by them to their children and
grandchildren who die without issue, when such

property exists in kind in the succession. "When
it has been alienated, the parents take the pur-
chase price, if it be due.

When brothers and sisters, and nephews and
nieces who inherit are the offspring of different
marriages, the property allotted to them is shared
as follows: the succession is divided into two
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parts, of which one goes to consanguineal children
(brothers and sisters on the father’s side), and the
other to uterine children (brothers and sisters on
the mother’s side). Full brothers and sisters or
nephews and nieces share on both sides.

When the deceased leaves no descendants,
brothers or sisters, or nephews and nieces, within
heritable degrees, nor ascendants in the first de-
gree, the other ascendants of the deceased, viz.,
his grandfathers and grandmothers, are called to
his succession, to the exclusion of all collaterals.
The succession is then divided in two, one part for
the paternal, and one for the maternal, line. The
ascendants most closely related to the deceased
in each line take equally, to the exclusion of other
ascendants, because representation does not take
place among ascendants. Ir there are no ascen-
dants in one line, the share returns to the colla-
teral heirs of the same line, whether paternal or
maternal.

If there are no ascendants, the collaterals then
succeed to the deceased. Here, again, the succes-
sion is divided into two parts, between the pater-
nal and the maternal lines. The nearest relatives
in each, coming in their own right, succeed and
share equally. If there are no relatives in one
line, the whole succession goes to the other.

Collaterals succeed within the twelth degree
inclusively ; and the count is made according to
the civil law rule (see 63, Rel.). Representation
does not take place among collaterals,

When there are no relatives within the twelfth
degree, the succession becomes irregular, the survi-
ving consort succeeds, and in default, the succession
goes to the Crown,
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209. Requisites of Heirship.—In order to
take by succession, a person must be civilly in
existence at the moment the succession or the sub-
stitution opens (see 231, Subst); and not be
declared by law unworthy of succeeding. The
following persons are excluded from inheriting :

I. Persons who are convicted of having attempt-
ed the life of the deceased ;

2. Persons who have brought against him a
capital charge, which has been declared unfound-
ed;

1 3. Persons of full age who have not disclosed to
| the authorities the name of the murderer of the
| deceased, when it was within their knowledge;
i nevertheless, an ascendant, descendant, brother or
i sister, uncle or aunt, nephew or niece of the crim-
inal, or persons connected with him by affinity in
i the same degrees, are not bound to denounce him,
nor is his consort,

210, Opening of Successions.—A succession
opens in favour of the heirs at the moment of the
decease of the person and at his domicile. If the
heir is legitimate, he enters by law into possession
of the estate accruing to him. If the succes-
sion is irregular, i.e., if the consort or the sovereign
succeeds, the heir must have himself judicially put
in possession before exercising his rights as such,

It is clear that a person cannot be compelled to
be an heir against his will. He is always free to
accept or renounce a succession.

211, Acceptance of Successions.—The ac-
ceptance of a succession takes place tacitly or
expressly.
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Tacit acceptance is inferred from acts of an heir
who acts in that quality., Nevertheless, he may,
without being held thereby to have accepted, do
administrative or conservatory acts, urgently neces-
sary for the succession.

An express acceptance is effected either by an
authentic act in notarial form, or in any other po-
sitive manner. Incapable persons, such as minors,
married women, etc,, can accept a succession only
with the concurrence of the persons on whom they
are dependent,

A pure and simple acceptance of a succession
causes all the property of the deceased to pass
into the estate of the heir, subject toall the charges
and obligations incurred by the deceased. The heir
is, in fact, the contiruation of the latter’s person-
ality, and he becomes liable, in his private property,
for the debts included in his inheritance. But the
law, by means of benefit of inventory (see 212, Ben.
of Inv.) greatly mitigates this unlimited liability
of the heir for the debts of the deceased.

212. Of Benefit of Inventory.— Benefit of
inventory is a privilege allowed by law to an heir,
by which he may, on inheriting, preserve his own
estate intact and distinct from that of the deceased
and limit his responsibility for the debts of the
latter to the amount of the property received by
him from the succession. To enjoy this privilege,
the heir must observe certain formalities. Thus,
to be entitled to it, he must make application
therefor by petition to the court of the place where
the succession opens, and the judgment granting
his application must bte registered, The benefi-
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ciary heir must make an inventory of the property
of the succession, following the prescribed rules.
Any voluntary omission by him, of a single object
belonging to the succession, deprives him of his
right to the privilcge, and is considered as an arbi-
trary act on his part, equivalent to an uncon-
ditional acceptance. This provision is enacted in
the interest of the creditors of the deceased, The
beneficiary heir must give public notice to such
creditors to file their claims. This notice is ordi-
narily given through the newspapers. The bene-
ficiary heir recovers, concurrently with the creditors,
payment of all sums due by the deceased.

The beneficiary heir is, indeed, constituted ad-
ministrator of the succession ; and he cannot arbi-
trarily dispose of the property composing it until
as he has paid in full all the debts of the deceased.
He must render an account of his management to
the creditors,

The law allows the heir three months from the
opening of the succession to make an inventory,
and forty days in addition to deliberate and decide
whether to accept or renounce the succession. The
delay may, notwithstanding, be extended so long
as the heir has not renounced his rights, or per-
formed any act of unconditional heirship.

213, Rights and Obligations of Heirship—
The principal obligation of the heir is to pay the
debts of the deceased. If several persons inherit
together, they are bound to pay the debts of the
deceased in proportion to their shares. No person
is obliged to remain in undivided ownership, and
the partition of a succession may always be demand-
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ed. Thus, when two persons receive a house, they
may always demand its partition, When all the
heirs are of age, the partition may be made volun-
tarily; the law always tends to preserve the property
of a succession in kind, But if the parties cannot
agree, or if there are minors among them, the parti-
tion is affected judicially. When a partition is made
in kind, the party is presumed to have possessed the
part allotted to him from the time the succession
opened. Heirs must warrant one another against
any eviction proceeding from acause previous to
the partition, relating to the lots assigned to each of
them (see 169, Warr,). In order to preserve
equality among them, heirs who accept a succes-
sion must return to it all gifts and other advant-
ages received by them gratuitously, whether direct-
ly or indirectly, from the deceased befere his death,

Nevertheless, if such advantages conferred on
heirs were stipulated to be exempt from return, they
may retain them. When the things given no
longer exist in kind, return must be made by giving
their equivalent or by taking less.

A return is made in favour of heirs exclusively ;
consequently, creditors of the deceased, or of the
heirs, are not entitled to demand it.

It must be noted that costs of food, maintenance,
education, apprenticeship, marriage and wedding
presents, are not subject to return.

214, Renuneciation to Successions.— An heir
is always free to renounce a succession devolving
on him; but renunciation is not presumed, and
must be made in an express manner, either by a
notarial act, or by a judicial declaration. So long
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as a renunciation has not been made, the heir con-
tinues to have an option to accept, which he may
exercise at any time,

An heir who renounces is not represented ; thus,
children cannot take a share refused by their father,
Tke share so refused accrues to the coheirs, If all
renounce, the property passes to the next degree.

215, Rights of Creditors on the Property
of a Succession —The creditors of the deceased,
according to the rank of their claims, must be paid
out of the property of the succession. When the
heir has accepted purely and simply, their claims
are exigible even from the private property of the
latter ; if the heir ha . obtained beuefit of inventory
they can claim only to the extent of the property
of the deceased. The creditors of a succession may
obtain a separation of property so as to prevent
the heir from confusing the property of the de-
ceased with his private estate. They may adopt
this proceeding to protect their claims in case the
heir is insolvent, and be paid out of the prcperty
of the succession by preference over the private
creditors of the heir.

The creditors of the heir may on their side pro-
tect themselves by invoking benefit of inven-
tory, up to the amount of their claims. They may
even, if the heir renounces the succession to the
detriment of their rights, have such renunciation
set aside to the same extent,

But who should fulfil the obligations of the de-
ceased when a succession remains vacant, or, in
other words, when nobody claims it ?
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If an heir is always free to accept a succession
which he has not renounced, the rights of third
parties cannot, nevertheless, remain in suspense
indefinitely. . Therefore, after a certain delay, the
creditors are entitled to demand that the succes-
sion be declared vacant, and that a curator be
appointed to the property of the deceased. They
may then file their claims with the curator, in order
to be paid. If an heir afterwards claims the
ownership of a vacant succession, he cannot pre-
judice the rights legitimately acquired by third
parties,

CHAPTER XXIV.
OF WILLS.

216, Of Wills.—A will is an act intended to
take effect at the death of the testator, by which
he disposes of the property belonging to him at
the time of his decease. A person who disposes
of his property by will chooses an heir, who takes
the title of legatee.

All persons of full age, including married wo-
men, have the right to make a will. The alienation
of this right is prohibited, and it lasts up to the
time of the decease. Therefore, a subsequent will
can always revoke a prior one. And again, a gift
of future property, or in contemplation of death,
cannot be validly made, unless, by way of excep-
tion, in a contract of marriage (see 229, Gifts by
Cont. of Mar.) ; for a promise of such a nature
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would virtually be a disposal of future property,
and a restriction of the liberty of willing.

The order of succession is not necessarily set
aside by a will, but it is modified in so far as there
are express clauses to that effect; and, conse-
quently, property not disposed of by the testator
goes to the natural heirs, as well as lapsed lega-
cies.

The law recognizes three kinds of wills:

1. The authentic will (see 217, Auth, Will);

2. The will made in the form derived from the
law of England (see 218. Wills made in Form
derived from Laws of Eng.) ;

3. The holograph will (see 219, Hol. Wills).

An authentic will makes proof of its contents
in the same way as all other acts of that nature.
It is otherwise with the other two forms, the
existence of which may be more easily contested.
Nevertheless, holograph wills and those made in
the form derived from the law of England must
be presented for probate, by any interested party,
to the court or prothonotary of the district where
the deceased had his domicile, or, if he had no
domicile, of that district in the Province of Quebec
where he died. If he dwelt outside the Province
at the time of his decease, but was formerly domi-
ciled and left property therein, probate of the will
may be granted in the district where such property
is situated, if the will is valid under our law.
Thereafter, such wills make proof of their contents
in the same way as authentic wills, until they are
set aside upon contestation,
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217. Authentic Wills.—An authentic will is
one made before a notary and two witnesses, or
before two notaries only.

The testator, in their presence and with them,
signs the will or declares that he cannot do so,
after it is read to him, in the presence of the per-
sons above mentioned.

The witnesses must be of full age and of the
male sex. Legacies cannot be made, in such a
will, to notaries or witnesses attesting it, or to
their consorts or relatives in the first degree. But
a testamentary executor is not prevented from
acting as a notary or witness to such a will, pro-
vided he is not benefited, Notaries are forbidden
to receive wills made by their relatives or connec-
tions by affinity in the direct line, or to the degree
of brother, sister, uncle and nephew. These re-
strictions do not exist in the case of witnesses;
notaries cannot take, as witnesses to such acts,
their clerks or servants,

218. Wills in the Form Derived from the
Law of England.—Wills made in the form deriv-
ed from the law of England must be drawn up in
writing ; it matters not by whom, provid.d the
act be signed at the end with the signature or
mark of the testator; the testator may even
authorize a person to sign in his place. He must
acknowledge the signature to his will in the pres-
ence of two witnesses together, who attest and sign
the instrument immediately. Such witnesses may
be women. As in the case of the authentic will,
every provision conferring advantages on their con-
sort or relative to the first degree is null and con-
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sidered as not written, but does not affect the
existence of the will,

A testamentary executor may be a witness if he
is not benefited,

219, Holograph Wills.—A holograph will is
one wholly written and signed by the testator, and
is subject to no particular form. A will which is
null in one form may be valid as made in another
form, if it contains all the requisites of the latter,

220. Capacity to Give and Receive by Will.
— All persons of full age and sound understanding,
without distinction as to sex, may make a will;
and only the following persons do not possess this
power, viz, :

I. Minors (see 93, Min,), even with the assist-
ance of their tutors ;

2. Personsinterdicted (see 109, Int.), for ithbecil-
ity, insanity, or madness,

A will made by a person interdicted for prodigal-
ity, subsequently to such interdiction, may be up-
held or sct aside according to circumstances.

The capacity to make a will is determined accord-
ing to the time the will was made, without regard
to causes of incapacity supervening afterwards.

All persons possessing civil capacity are capable
of receiving by will, provided they be in existence
or be conceived at the time the succession opens,
i. e, the death of the testator. When the effect
of a legacy remains in suspense, after the decease,
either owing to a condition, or in the case of lega-
cies to children not yet born and of substitutions
(see 231, Subs.), such capacity is determined accord-
ing to the time when the right opened.
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Corporations and persons in mortmain can re-
ceive by will according to the extent of their
powers to hold property.

221, Legacies.—Legacies are universal, by
universal title, and by particular title.

Universal legacies confer on the legatee the uni-
versality of the property of the deceased. They
may be made in favour of several persons jointly,
and, in such cases, the shares of any who renounce
accrue to the others,

Legacies by universal title confer on the legatee
an aliquot part of his succession, as for instance,
a third, a fourth, or a universality of the property,
such as all the moveables belonging to the
deceased.

Legacies by particular title are those of special
determinate objects, and do not include a univer-
sality of property.

222. Rights and Obligations of Legatees.
—Universal legatees and legatees by universal
title have, according to their share in the suc-
cession, the same rights and obligations as the
heir properly so called. As in the case of the
latter, their property is confounded with that ot
the deceased, and they are responsible for his
debts, including particular legacies, in their personal
property. As in the case of heirs (see 213, Rights
and Ob. of Heirs), they enjoy benefit of inventory,
and have the same delays to accept or renounce
the succession ; and creditors may exercise against
hem all actions which they would have had
against the heir properly so-called.

II
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A legatee by particular title, to whom the
deceased has bequeathed a specified thing, must
not be assimilated to an heir, He rather resembles
a creditor of the succession (see 215, Rights of
Crs. on Prop. of a Succ.). Like the latter, he has
a claim against the universal legatee and the
legatee by universal title, to obtain payment of
his legacy and he has a right to a separation of
property. Nevertheless, the creditors of the tes-
tator are in all cases preferred to particular
legatees.

The legatee of a particular thing takes it from
the succession ; and the other legatees by particu-
lar title are then paid concurrently.

If a particular legacy is subject to a hypothec,
or a usufruct, or a servitude, or to any other obli-
gation, these charges are borne by the particular
legatee, unless the testator has exempted him from
so going and imposed such obligation on the uni-
versal legatees or legatees by universal title.
When the extent of the obligations attached to a
legacy are uncertain, a particular legatee may
obtain benefit of inventory,

A legatee may receive a thing on condition that
he apply it for a benevolent purpose in accordance
with the intention expressed by the testator, and
in such a case he is called a fiduciary legatee, and
is subject to the obligations of an administrator,
He must manage the property intrusted to him as
a prudent administrator, and render an account of
his management.

It is lawful for the testator to make special pro-
visions respecting the rights and obligations of
egatees among themselves, But, whatever they
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be, such particular provisions are valid only as
among the legateees, and in no way diminish the
rights and securities given by the Code to third
parties, over the property of the succession,

The right of the legatee to the thing bequeathed
to him remains open for him as in the case of the
heir, so long as he has not renounced it, This
right is transmissible to his heirs and legal repre-
sentatives, just as rights of succession which arise
by law only.

223. Testamentary Executors.—A testator
may name one or more testamentary executors to
administer his property after his death, and to
carry out his last wishes. He may prescribe the
method of replacing them in such manner as he
deems proper.

The duties of an executor consist in managing
the estate of the deceased as a prudent adminis-
trator. He must obtain probate of the will, or see
to its registration. He attends to the obsequies
of the deceased, and must cause an inventory to
be made of the property of the succession, His
responsibility is almost the same as that of tutors,
curators and other administrators, He pays the
debts and discharges the particular legacies, with
the consent of the heirs or the authorization of the
court. The executor must render an account of
his management to the heirs.

All persons of full age, without distinction as to
sex, are qualified to act as testamentary executors,
Nevertheless, married women cannot accept the
position unless authorized. Emancipated minors
can al-n act whenever the object of the testa-
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mentary execution is trifling in comparison with
their means.

An executor may refuse the position offered to
him, but if he accepts it, he cannot afterwards
refuse to act unless he is judicially authorized for
that purpose.

Unless the testator so exacts, an executor is not
bound to make oath, or to give security. He acts
out of mere goodwill, and without recompense.
Nevertheless, nothing prevents a testator from
attaching a salary to the office of executor, or
from modifying his responsibility in any way.

He may even be exempted from rendering an
account,

When several executors are named jointly, they
act together. Renunciation by one of them does
not involve the retirement of the others, There-
fore, if one or more refuse, he who accepts may do
all acts which would otherwise have been done by
all together, It very often happens that one of
the heirs is also chosen as testamentary executor;
the two qualities are not incompatible.

224, Revocation of Wills,.—A will may al-
ways be revoked.

A subsequent will revokes one made previously
to its date, so far as the provisions of the second
will are not compatible with those of the first. A
will may also be revoked expressly, by the decla-
ration made by the testator in notarial form or
otherwise. A change of will on the testator’s part
may also be inferred from his acts, as when he
destroys, tears or erases a holograph will, or one
made in the form derived from the law of Eng-
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A suit for the revocation of a will or legacy may
also be maintained because of the legatee having
participated in the death of the testator,or because
of a grave insult to his memory, as in cases of
legitimate succession (see 209, Req. of Heirship).

CHAPTER XXV,

GIFTS OR DONATIONS,

225. Gifts or Donations Inter Vivos.—A
gift or donation is a contract by which a person
divests himself gratuitously of his property, in
favour of another, whose acceptance is requisite to
make the contract perfect.

The effect of a gift Znter vivos is to deprive the
donor of his property immediately, in favour of
the donee ; consequently, only property owned at
the time can be given. All gifts of future property
are null, except those made by contract by mar-
riage (see 229, Gifts by Cont. of Marr.).

A donation is perfect by the mere consent of
the parties, without actual delivery being neces-
sary. Nevertheless, it must be accepted during
the lifetime of the donor, and while he is still
capable of giving,

Acts of gift inter vivos must be notarial, except
in certain localities. The acceptance must be made
in the same form. Nevertheless, a gift of move-
ables, accompanied with delivery, may be made

and accepted in private writing, or by oral agree
ment,
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A donation is not always pure and simple. It
may be made subject to conditions which make it
fortuitous and uncertain. Nevertheless, a donation
which is stated to be revocable at the mere will of
the donor is null.

A proprietor may transfer only a dismember-
ment of the right of ownership. For example, he
may retain the usufruct of his property, and alien-
ate the naked ownership only.

A donation is universal, by universal title or by
particular title, according to circumstances.

A donation may be revoked for ingratitude, by
the donor or his heirs, within a year from the
offence, or from the time they obtained knowledge
of it:

1. If the donee has attempted the life of the
donor ;

2. If he has been guilty towards him of ill-usage,
crimes or grievous injuries;

3. If he refuse him maintenance, regard being
had to the nature of the gift and the circumstances
of the parties.

226, Capacity to Give and Receive.—The
capacity to give and to receive must exist simul-
taneously, both on the part of the donor and of
the donee, at the time of the making and of the
acceptance of the gift, except in the case of gifts
by contract of marriage in favour of the children
to be born of the proposed union, and in cases of
substitution,

All persons exercising their rights are capable
of receiving a gift. Tutors and curators may
accept for their pupils. Married women require
the authorization of their husbands to accept,
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Any person of full age and sound understand-
ing may dispose of his property by donation, A
married woman cannot, however, unless with her
husband’s authorization. A minor has no capacity
to make a gift, except by contract of marriage, in
favour of his future consort.

An emancipated minor may make gifts of trifling
importance, in comparison with his fortune.

Tutors, curators, or other administrators, are
prohibited from disposing gratuitously of property
entrusted to them, except things of small value, in
the interest of their pupils or charges,

Certain persons, while enjoying in a general way
the power to make or receive gifts, are, nevertheless,
deprived of that right in certain cases. Thus,
consorts cannot confer benefits on each other dur-
ing marriage ; a minor, or any person under the
authority of another, cannot make gifts to his
tutor or curator before the latter has rendered him
an account of his management. Nevertheless, if
the tutor is an ascendant, this restriction no longer
exists.

Gifts #nter vivos made by a donor in favour of
any person with whom the donor has lived in
concubinage, or to incestuous or adulterine chil-
dren, are limited to alimony,

227. Rights and Obligations of the Donee.
—The gratuitous nature of gifts does not prevent
certain obligations from attaching to the donee.

In this respect we must distinguish universal
gifts and gifts by universal title from those which
are only by particular title. In the two former
cases the donee becomes responsible as a legatee




168 CIVIL. LAW

would be for the debts due by the donor when
the gift was made. He enjoys benefit of inventory,
and can even free himself from the debts by ren-
dering an account and surrendering all property
received by him,

The obligation to pay the debts of the donor
can be restricted or enlarged by the act of gift.

The donee by particular title does not incur
responsibility for the debts; but the thing is of
course given to him without warranty, whence it
follows that he may be lawfully evicted from it by
a third person who acquires it and whose right is
prior to his.

Nevertheless, the donor must act in good faith ;
and if the thing given is burdened with incum-
brances owing to his acts, he must repay to the
donee the amount of any such debt which the
latter pays.

228. Rights of Creditors.—The creditors of
the donor may obtain the annulment of a gift
made in fraud of their rights, if at the time of such
gift, their debtor was insolvent. Insolvency is
always presumed, when the gift is made within a
certain period, fixed by law, before the insolvency
of the donor. The creditors of the donor may
also protect themselves against the insolvency of
the person to whom the gift is made, by provok-
ing a separation of property, as in cases of succes-
sion, (See 215, Rights of Cis. on Prop. of a
Succ.) 3

The creditors of the donee, in their turn, are
protected by benefit of inventory, which they may
obtain when the donee neglects to do so (see 215,
Rights of Crs. on Prop. of a Succ.)
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229. Gifts by Contract of Marriage.—In
gifts by contract of marriage, a distinction must
be made between gifts of present property and
gifts made in contemplation of death,

The former are governed by the rules applying
to gifts in general, with a few slight modifications.
Thus, advantages may thereby be conferred on
persons not yet in existence, such as children to
be born.

Gifts in contemplation of death are only
allowed, as we have seen, in contracts of marriage,
They may be made by any relative or stranger
in favour of the future consorts or the children to
be born to them. Donations in contemplation of
death can also be made by an ascendant to the
brothers and sisters of the future consort, provided
some advantage is conferred at the same time on
the latter, by the contract.

A gift in contemplation of death does not result
at once in divesting the donor of his property,
but it may be assimilated to a promise of succes-
sion. When the time comes for the donee to take,
i.e.,, at the decease of the donor, he may make
option between acceptance and rejection, accord-
ingly as the gift in contemplation of death is a
benefit or a burden, contenting himself with such
property as he may acquire as present property.
His position resembles that of the heir to the ex-
tent that he may obtain benefit of inventory and
has the same rights as arise at the opening of a
succession,

In donations in contemplation of death, if the
donee dies before his right is open, his children
represent him and take in his place,
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A donor who transfers future property does not
divest himself, as we have said, for the present.
He continues, on the contrary, to enjoy it, and
may even alienate or otherwise dispose of it, pro-
vided always that he does not do so gratuitously.
This is the only limitation on the exercise of his
right as proprictor,

Gifts by contract of marriage are conditional
upon the solemnization of the marriage.

The acceptance of these gifts is inferred from
the signature of the parties to the contract,
Third persons to whom gifts have been made,
but who have not signed the contract, may accept
before or after the marriage. according to the
ordinary rules,

230. Registration of Gifts.—As a general
rule, all gifts inter vives, whether of moveables or
of immoveables, must be registered, Neverthe-
less, a gift of moveables is not subject to registra-
tion when the donee takes possession of them at
once and possesses them publicly.

Gifts of immoveables must be registered in the
registry office of the place where they are situated;
and gifts of moveables, at the registry office of the
domicile of the donor at the time of the gift.

This registration is required in the interest of
the heirs and creditors of the donor, and of all
other interested parties, and they may, with cer-
tain rare exceptions, set up the omission of this
formality, for the purpose of annulling the gift,
The donor, and the donee, and his heirs, are not en-
titled to set up the failure to register.

231, Substitutions.—In ordinary language,
a substitution is a provision made by a gift inzer




.o

w

CIVIL LAW 171

vivos or by will, by virtue of which one person,
called the institute, receives property for his own
enjoyment, on condition that he afterwards hands
it over to another, called the substitute. A sub-
stitution cannot extend beyond two degrees from
the first, i.e., from the institute (1).

A substitution is distinguished from a donation
inter vivos or by will:

1. In regard to the capacity of those in whose
favour it is made ;

-~

2. In regard to the right of enjoyment of the
thing substituted ;

3. Finally, it gives rise to obligations on the
part of the institute, intended to safeguard the
rights of the substitutes.

A person who establishes a substitution may
revoke it, so long as it has not been accepted by
the substitute. But in such a case the property
accepted by the institute does not return to him
who disposed of it gratuitously ; such property
accrues finally to the institute, who is considered
to have received it purely and simply.

232. Rights and Obligations of the Insti-
tute.—An institute who takes by gift inter vives,or
by will, is subject, so far as his capacity is concerned,
to the ordinary law governing gifts and wills,

It is the same with regard top ‘the formalities
attending his acceptance or renunciation.  The
substitute may rely upon such acceptance later

(1) This kind of substitution is called, in law, a fiduciary sub
stitution, to distinguish it from tiie vulgar substitution,  The vul’
gar substitution 1s that by which a perscnis called to a gift of
legacy in the second place and in the event only of its being re”
fused by another person, to whom it is first offered,
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on, On the other hand, the rejection of a substi-
tution by the institute causes it to lapse, even so
far as the substitutes are concerned.

Theinstitute may enjoy the thing substituted as
proprietor, but on condition that he take only the
revenues, and return the substituted property
intact, If the property consists of moveables,
they must, unless there is a stipulation to the con-
trary, be sold and capitalized, and the institute
receives only the revenues from them.

In certain exceptional cases, a final alienation
of the substituted property may be permitted by
the court, if it is proved that it is required in the
common interest of the institute and substitute,
The purchase money arising therefrom must then
be employed, in conformity with the order of the
judge, either in paying the debts of the substitu-
tion, or in purchasing new property.

The institute must bear the charges consequent
upon the possession of the property, as a usufruc-
tuary does (see 126, Ob. of the Usufr.) Thus,
he must pay for minor repairs and interest on
other repairs, while advancing the disbursements
necessary for the proper maintenance of the thing.
If he wastes the property or endangers the rights
of the substitutes, the latter may be allowed to enter
into possession by way of sequestration, i.e., by
having an administrator appointed to the property
in question,

233. Rights and Obligations of the Sub-
stitute.—It is not necessary that the substitute be
in existence at the time of the act creating a sub-
stitution in his favour, but he must be born or con-
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ceived, when his right opens, at the death of the
institute, or at the other time fixed for that pur-
pose.

During the enjoyment of the institute, the sub-
stitutes born and not yet born are represented by
a curator, appointed to the substitution, and who
acts for them whenever their interests are at stake,
as at the time of the inventory or of the partition
of the property. His appointment is obtained by
the institute himself, or, in default of his so doing,
by any person interested, as in the case of
appointments of tutors to minors,

234, Registration of Substitutions.—The
registration of substitutions is strictly required, on
pain of nullity, in all cases, without exception,
and even as against substitutes not born.

A substitution affecting immoveables must be
registered in the office of the division in which
they are situated ; and besides, if it is contained in
a donation in contemplation of death or in a will,
it must be registered in the registry office of the
domicile of the donor or testator. If it affects
moveable property, it must be registered in the
registry office of the domicile of the donor at the
time of the donation, or of the testator at the time
of his decease,

The following persons are bound to see that the
registration of substitutions is effected:

1. The institute, who accepts the gift or legacy ;

2. The substitute, who is himself charged with
handing over the property to another person ;

3. Tutors and curators to institutes or substi-
tutes, and the curator to the substitution ;
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4. The husband, for his wife, who is obliged to
hand over the property to another.

CHAPTER XXVIL
OF REGISTRATION,

235, 0f Registration.—Registration is the
entry in the public registers of real rights affecting
immoveables and of all titles of debt subject to
this formality. The publicity so given to acquired
rights, is established in the interest of third parties,
to protect them when they act in good faith.

Registration is effected on the demand of any
person interested. It may be made at full length
or by memorial. In the former case, the act is
simply transcribed into the register ; in the latter
a memorial or summary of the act is made and
filed with the registrar, for entry in the register.

Acts are entered in the registers one after an-
other, without blanks being left between them,

Registration, to be effective, must be special,
i.e., all the property affected with charges must be
specially described ; a general description is of no
effect, Thus, in the case of the registration of the
dower of a married woman, a description must be
made of all the immoveables possessed by the
husband and subject to the dower at the time of
the marriage. If the dower afterwards extends to
new property, the right over such immoveables is
of effect only from the date when a declaration is
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registered for such purpose, giving the date of the
marriage, the names of the consorts, a description
of the immoveable, the nature of the dower, and
how the immoveable has become subject to it.
The same rules apply to the legal hypothec of
minors on the property of their tutors,

When the right is extinct, the law strictly re-
quires that the registration be cancelled, on penalty
of damages against the party bound to do so.
This obligation ordinarily falls upon the creditors.

236. Effects of the Failure to Register.—
In order that a registration be really effective, all
obligations subject thereto must be entered in the
registers, on pain of nullity as against third par-
ties.

The effects of the failure to register are not
mitigated even as against incapable persons, mar-
ried women, minors, etc.

Undoubtedly, the husband and the tutor must,
on behalf of the wife and the pupil respectively,
and as their first duty, register the rights of per-
sons under their authority ; and they are person-
ally liable for the fulfilment of their obligation in
this respect. But the failure attributable to them
in that regard will none the less have effect as
against the incapable persons, whose rights suffer
the ordinary consequences caused by failure to
register. Therefore, it is of the utmost importance
that everybody should understand the absolute
necessity of registration for the preservation of
certain rights,

It may be remarked that registration does not
interrupt prescription (see 158, Prescr,
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237. Registry Offices.—A registry office is
established at the chi-f place of each county, and
in each registration division constituted by law.
This office is under the direction of a registrar. It
is open every day, Sundays and holidays ex-
cepted, from nine o’clock in the morning to four
o'clock in the afternoon. The registrars may be
consulted free of charge, by any person wishing
to make searches. Extracts from the books may
be obtained by any interested person, upon pay-
ing the customary charges.

The registration of real rights affecting an im-
moveable must be made in the office of the place
where the immoveable is situated.

Immoveables comprised within the district for
which the office is established are divided into
lots, and numbered consecutively on a plan called
the cadastre or official plan, which is retained in
the office. All charges affecting the property
are indicated. Immoveables affected by such
charges are carefully described, according to the
plans of the cadastre. This precision of descrip-
tion is the only way by which the public can be
furnished with exact information, All titles trans-
ferring property, and charges affecting it, must be
sought at the registry office,

238. Rights Subject to Registration.—The
following are subject to registration :

1. All acts transferring the ownership, in whole
or in part, of an immoveable, including rizhts of
usufruct, use and habitation, sale, will and succes-
sion;
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2. All real rights on immoveables, such as ser-
vitudes, conventional or legal hypothecs, rights of
redemption, rights of return in cases of non-
payment for immoveables, dower, etc. ;

3. The following must also be registered : Con-
tracts of marriage, rights to life rents, privileges
on immoveables, with rare exceptions, judgments
¢ declaring the nullity or forfeiture of such rights,
| renunciations of community, renunciations of suc-
cessions, renunciations of dower, etc.

This enumeration of the rights subject to re-
gistration is very incomplete, but it is sufficient to
show that anybody who possesses a right should
ascertain, without in any case being afraid of show-
ing too much diligence in that respect, whether it
) is of urgent importance to him to register so as to
‘ render his title effective,

CHAPTER XXVII,
OF CERTAIN COMMERCIAL LAWS,

239. Negotiable Instruments,—In order to
promote the circulation of money, and to diminish
in certain cases the risk and dangers attendant on
its carriage, negotiable instruments, or commercial
paper, have taken the place of money. Among
the former are bills of exchange (see 240, Bills of
Ex.), promissory notes (see 246, Prom. Notes),
and cheques (see 247, Ch.).

12
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240. Bills of Exchange.—A bill of exchange
is an instrument in writing by which one person,
called the drawer, requests another, called the
drawee, to pay a sum of moaey to another, who is
the payee,

This request is ordinarily due to the fact that
the drawee is the debtor of the drawer, For
example: A owes me $200. Now, I buy furni-
ture from a dealer for $150, and the latter accepts
in payment my bill of exchange, which 1 draw up
in the following terms:




BILL ON DEMAND

$150-00
@1/9/&) 9//;7 20/41 7900
O demand, /A/c'aoc? pay lo the ovder (/ .
JONES & COMPANY, the sum c// one thundsed an(////du
(/o//c;zs, ﬁz valme cecerved, and :[azye to the azcowunt c/ ,

! . "

| To RICHARD ROE, JOHN SMITH.
‘ Montreal,

| .




180 CIVIL LAW

A bill of exchange may be made payable at a
time which is not specified, and it is then said to
be payable on demand. Such is the nature of the
bill of exchange above given.

A bill may be made payable at a specified time,
whether such time be formally stated in the bill, or
its period be capable of being ascertained by the
parties, as fcr instance:




SICHT BILL

$300.00
Quebec, O [a‘z/ 20, sop0

a; of/v/ f/aae PaY; lo the ordes (/’
JONES & GOMPANY, the sum ¢/ three Hundsed a/c://a'z.a,

/)'z vafue zegerved, and c arge lo the account (/

To RICHARD: ROE, .
Montreal: JOHN SMITH. l‘

————
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A bill of exchange payable at a specified time
may be made for a fixed date orat a certain num-
ber of days after date, as, for instance:: three months
after date please pay, etc. A bill of exchange,
payable at a time capable of being ascertained, is
usually called a sight bill, or bill payable at a cer-
tain time after sight (see bill given above). The
parties fix the due date by taking the date of
acceptance of a sight bill (see 241, Acc. of Bills of
Ex.) and adding three days to it, the last of which
is the due date.

A bill of exchange drawn on a person who is
abroad is made in several copies, to provide for
the loss of the documents during their transport.
Each copy is numbered first, second, etc. The
payment of one of them renders that of the others
unnecessary.

A bill drawn abroad is subject to our laws, in so
far as concerns the formali' es of its acceptance and
payment, if the person puying is domiciled in the
Province of Quebec.

241. Acceptance of Bills of Exchange.—All
bills of exchange which are not payable on de-
mand are ordinarily presented fer acceptance.
This is explained by the fact that the holder of a
bill of exchange, the payment of which he cannot
enforce immediately, but only after a certain delay,
is interested in finding out at once the value of the
debt transferred to him. Thus, I give you a bill of
exchange, which is payable only in three months;
in the meantime, is it not natural for you to
ascertain, by requesting the drawee to accept,
whether he will be willing to pay the bill at ma-
turity ?
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The payee who wishes to have a bill of exchange
accepted must present it for that purpose, within
a reasonable delay, at the place stated in the bill ;
or, if there is no such place, at the domicile or
office of the drawee, or at any place where the
latter can be found. )

The acceptance is made in writing on the bill
itself. The simple signature of the drawee, with-
out other words to that effect, is a sufficient accept-
ance,

The drawee has two days after the bill is present-
ed to him, to deliberate whether he will accept or
refuse it.

The acceptance of a bill of exchange payable at
sight causes the due date to be fixed at the third
day after acceptance; the three days are called
days of grace (see 244, Pay. of Bills of Ex.).

242. Dishonoured Bills of Exchange.—
Sometimes when a bill of exchange is presented to
the drawee for acceptance or payment, it is refused
or dishonoured by him, but the payee in such case
preserves his right of collecting from the drawer
the amount of the debt which he warranted to be
due by drawing the bill. On the refusal of the
drawee, the payee can therefore proceed against
the drawer or the indorsers (see 243, Neg. of Bills
of Ex. Ind.). But, to be entitled to do so, he
must first protest the bill,

Protest is a notarial act, the purpose of which is
to establish that the bill is dishonoured. It must be
made the same day as the non-acceptance. Except
in certain cases, the holder is bound to give notice
of dishonour not later than the following day, to
the drawer and indorsers.
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The party notified must in turn give notice to
such persons as he intends to hold responsible tc
himself.

A drawee who has refused to accept or to pay
a bill can always retract such refusal,

When a bill is refused, payment of it may be
required immediately from the drawer and indor-
sers, as though its due date had arrived, For in-
stance: Paul, to whom I have sold a carriage, hands
me in payment a bill of exchange on John, payable
three months from date. Ihave every reason for
ascertaining, as soon as possible, the value of my bill,
I, therefore, present it to John within a reasonable
delay. If he acknowledoes it,and promises me to
pay it, I am satisfied, and await its maturity. But
if John refuses the bill, I then do diligence in pro-
testing it, and immediately apply to the drawer
and indorsers, who have warranted its payment, for
the recovery of the amount of my clajm.

243. Negotiation of Bills of Exchange—
Indorsement.—A bill of exchange is negotiable;
it becomes, in the hands of a holder, a valid title of
debt, which he can dispose of and transfer, and the
facility with which he can do so will depend on
the solvency of the persons obliged to pay the bill.

It is usual to have the bill indorsed by a solvent
person, known as an indorser, who is responsible
jointly with the drawer for the payment of the
obligation,

Such indorsement is made by the indorser plac-
ing his signature on the back of the bill.

An indorsement may also be made by a holder
of the bill who wishes to discount it. Thus,
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I am the holder of a bill of exchange due in three
months; I need money immediately, and I wish
to obtain a certain amount. I ask a broker for it,
for example, and I transfer my bill of exchange to
him, indorsing it. I then become responsible, in
the same way as the drawee himself, for the pay-
ment of the bill.

A bill of exchange may be negotiated as long as
it is in existence, unless there are restrictive con-
ditions, such as, forinstance, when it is made pay-
able to a certain person only.

A bill of exchange which is negotiable by
indorsement is generally made payabie to order,
i.e, to a specified person. Bills payable simply
to bearer may be transferred by delivery, without
any further formality—like money, in fact.

244, Payment of Bills of Exchange —A
bill of exchange must be presented for payment
to the drawee himself, at the place indicated ; or if
there is no such place, at his domicile or place of
business, or at any place where he can be found.
The holder of a bill piyable on demand must
see that it is paid within a proper delay. When
a bill of exchange is payable, not on d :mand, but
at a fixed time or at sight, its maturity is ascer-
tained as follows :

Three days, called days of grace, are added to
the term of payment contained in the bill, or are
reckoned from the date of acceptance, if the bill
is payable at sight. The bill becomes due and is
payable in the afternoon of the third day of
grace. If the last day is non-juridical, payment is
postponed to the following day.
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The following days are non-juridical in the
Dominion of Canada:

1. Sundays ;

2. New Year's Day, or the next day, if it falls
on a Sunday ;

3. Good Friday;

4. Easter Monday ;

5. Christmas Day, or the next day, if it falls on
a Sunday ;

6. The King’s Birthday, or the next day, if it
falls on a Sunday ;

7. The first day of July, Dominion Day, cr the
next day if it falls on a Sunday ;

8. The first of September, called * Labour
Day ;n

9. Any day fixed by proclamation as a public
holiday.

In the Province of Quebec the following ad-
ditional days are holidays :

1. Epiphany;

2. Ascension ;

3. All Saints’ Day;

4. Conception;

5. All days proclaimed as holidays by the
Lieutenant-Governor.

When the term of payment of a bill of ex-
change is fixed, the time of payment is obtained
by striking out the day from which the term of
payment begins to run, and by including the day
of payment.

245, Liability of Parties to a Bill of Ex-
change.—The acceptor, the drawer and the
indorsers are the parties liable on a bill of ex-
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change. They are jointly and severally bound to
the holder to pay the debt saving their subse-
quent recourse against one another.

An indorser who pays the debt, has his recourse
against the drawer and all persons who indorsed
the bill before him.

246. Promissory Notes.—A promissory note
is a written instrument by which one party, called
the maker, obliges himself by his signature to pay
a certain sum to another person, called the payee,
unconditionally and in any event,

Notes, like bills of exchange, may be made
payable on demand, or at a date either fixed or
capable of being ascertained.




PROMISSORY NOTE
OO0

Mantreal, Celober gtk 1900
(%ﬂ(’c’ 71?0;2//1.)’ (y/cx a/a/; -.7/170;71(30 lo

Soay do e crder JOHN THOMPSON, o/ e opfice
7 - . 7] L

a///ée %azr{ncza/e//))an/ ﬂ// \{;4'72(10/((,, ~/2eke{, Me

deerre 0/’//14)(66 All;zf/l(f’(/(/()/élr.j,/lﬂx 1’”4[{’ l(ecfllzle({

JAMES BROWN.
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Evidently it is not necessary to present a prom-
issory note for acceptance, because the person
signing it is at the same time the same as he who
promises to pay it. . But the rules as to bills of
exchange apply to it :

I. As to the presentment of the note for pay-

ment, and days of grace (see 244, Pay. of Bills
of Ex.);
2. As to protest and the notice to be given

when payment of the note is refused (see 242,
Dis. Bills of Ex.);

3. As to the liability of the parties to a note
(see 245, Liab. of Part. to B. of Ex.);

4. As to the negotiation of promissory notes
(see 243, Neg. of Bills of Ex.-Ind.).

Bank notes issued by banks as paper money are
governed by special provisions relating to their
circulation, mode of payment, etc.

247, Cheques.—A cheque is a bill of exchange
drawn on a bank, It is negotiable in the same
way as instruments of that nature, but is governed
by certain particular laws relating to banks.
Thus, the bearer of a cheque may obtain payment
ot it immediately on presentment, without days
of grace.

CHAPTER XXVIII.
OF INSURANCE,

248. Of Insurance.—Insurance is a contract
by which one party, called the insurer, cbliges
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himself, in consideration of a premium, to indem-
nify another, called the insured, or his representa-
tives, against the loss of any thing, or for the
responsibility resulting from .certain risks and
perils to which the thing insured is exposed. The
insurer may, again, undertake to pay a sum of
money at the death of a certain party, to his heirs
or any other persons specified for that purpose ;
even health may be an object of insurance.
Finally, everything which is a matter of actual
interest, niay be the object of this contract.

The contract of insurance is formed by the
mere consent of the parties; the policy, as the
document drawn up by them is called, only
evidences its existence. The policy contains de-
clarations which constitute the law of the con-
tracting parties. In it they make stipulations
according to their wishes, provided they do not
derogate from laws of public order.

249, Capacity of the Insured.—Insurance
can only be effected by a person capable of con-
tracting. Those who, although not capable,
_ nevertheless have the administration of their

property, may insure themselves. .

250. Rights and Obligations of the In-
sured.—The first duty of the insured is to reply
frankly to the questions put to him by the insurer,
as to the nature and value of the thing or object
of the contract. All statements tending to lead
the insurer into error render the contract voidable.
The insured must even disclose grave risks not
known to the insurer, and which would neces-
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sarily be taken into consideration before issuing
a policy.

Nevertheless, the insured need not declare the
defects of a thing when they are apparent, or when
the insurer is held to have known them.

The principal obligation of the insured is to pay
at stated periods, or in cash, according to circum-
stances, the premium promised by him. Any
omission on his part in this respect deprives him
of the right of drawing the insurance money, not-
withstanding the payments previously made by
him. Nevertheless, the insurer may agree that a
limited delay shall not be considered a suspension
of payment on the part of the insured.

In case of loss, or of the happening of any event
covered by the insurance, the insured must, within
a reasonable delay, give notice thereof to the in-
surer, and he must conform to the conditions con-
tained in the policy, respecting notice and the
preliminary proof of his claim. If it is impossible
for the insured to give such notice and to furnish
preliminary proof within the delay specified by the
policy, he is entitled to a reasonable extension of
the delay.

251. Fire Insurance.—This kind of insurance
may be effected, either on a particular object, or
on property not specially described up to a certain
amount, as, for example, an insurance on the con-
tents of a residence.

The amount of the insurance cannot exceed the
real value of the thing; any contract made for a
fictitious value must be reduced and brought with-
in just limits, The insured cannot by his own act
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increase the risks and perils of the thing, unless
with the consent of the insurer. For example, the
simple fact of placing in a house a heating apparatus
which is objectionable on the ground of safety,
would deprive the insured of the right to recover
his insurance.

[ When a fire occurs, unless the amount is pre-

7 viously fixed by the policy, the insured must prove

' the amount of the loss suffered by him, He must
make a valuation under oath of the things destroy-

| ed. This obligation may prove very embarassing

0 ! when the loss is only partial. Thus, it is prudent

I ‘ to keep in a safe place' a detailed list of the things

I intended to be covered by insurance,

i The insurance becomes null and ceases to exist,

' i | when the insured disposes of the thing insured and

]

f

.'

4 loses the interest he had in it ; but the insurance
i continues to exist in favour of the heirs of the in- ]
f sured. Nevertheless, if the insurer consents, the
i insured may transfer his insurance to a third per-
% son, because nothing prevents insurance from so
being negotiated.
| The insurer is liable for all damages which are
1 an immediate consequence of fire or combustion,
| including the means used to extinguish fire. But
{ | he is not responsible for losses caused solely by the
! excessive heat of a furnace, stove or other method
] of heating, when there has been no actual com-
| bustion or ignition of the thing insured.

‘ 252. Life Insurance.—Life insurance can be
| effected either on the life of the person who pays
! the premium, or on that of another, as in the case
' of life rents (see 199, Rents),

|
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It may also be made payable at a certain time
during life or be otherwise made subject to any
event relating to the continuation or loss of life.
In every case the insured must have an interest in
the life upon which he effects insurance,

He has such an interest in the life:

1. Of himself ;

2. Of any person on whom he depends wholly
or in part for support ;

3. Of his debtor;

4. Of any person whose decease may affect his
rights,

A policy of life insurance is essentially trans-
ferable. It may be assigned, for instance, to a
creditor, or be bequeathed by will or otherwise.

A policy on the life of a person who commits
suicide or perishes in a duel or by the hand of
justice, is null and of no effect.

13
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