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PREFACE

This digest ineludes all the reported cases in the Courts of all the prov
inces of Canada from Januvary 1st, 1911 to January 1st, 1920 inclusive,
and all appeals to the Privy Conneil from Canadian decisions,

Ihe Canadian Reports which arve digested are as follows:—

Vol. 3 ALL.R. to Vol. 14 to p. 484,

[1911] A, C. to [1919] A, (

L6 B OO R to Vol 26 to p. 357,

. 17 Can. Cr, Cas, to Vol, 31,

L 13 Can, Ex. to Vol. 19 to p. 258,

ol. 11 Can. Ry. Cas, from p. 201 to Val, 24
| s .

1

5 Can, 8, CL R, from p. 5333 to Yol 50 to p. 116,
1 D. L. R, to Vol. 50,

Vol, 9 E. R. to Vol. 14,

Vol. 20 Man. L. R, from p. 113 to Vol. 20 to p. 400,
Vol. 40 N, B. R. to Vol. 46 to p
Vol 44 N. SR from p. 385 to Vol, 52 to page 512,
Vol. 22 0. L, R. from p. 382 to Vol 46 to p. 198,
Vol. 20, W, N, to Vol. 17 to p. 201,

Vol. 18 0. W, R, to Vol. 27.

Vol. 20 Que. K. B. to Vol, 28,

Vol. 12 Que. P, R, from p. 84 to Vol. 20,

Vol. 39 Que. S, ¢, to Vol. 55 to p. 36,

Vol, 24 Rev. de Jur, to Vol, 25,

Vol. 24 Rev. Leg. to Vol. 25,
Vol 4 8. L. R from p. 325 to Vol. 12 to p. 456,

Vol. 16 W, L. R. to Vol. 34,

Vol. 1 W, W, R.to [19019] 3 W, W, R.

The elassitied svstem used is that adopted by ns, and is the standard

IR

law elassitication system, a full explanation of which is given at the end
of the pretace,

A complete svstem of eross references makes it an easy nmatter to at
once find the similar cases without inconvenience or loss of time,

At the beginning of each subjeet a list of valuable annotations will be
found,

Ihis Digest will be continued from year to vear by vearly Digests
known as the “Canadian Annual Digest,” in which the present system
of elassification will be adhered to, making it an easy matter for the prac-
titioner to at once locate and trace all similar cases upon the point of law
involved.




vi PREFACE
f

Seetion 01 of the British North Ameriea Act gives the Parliament
Canada power over the following subjects :—

1. The Publie Debt and Property.

2, The Regulation of Trade and Commeree,

3. The Raising of Money by Any Mode or Syvstein of Taxation,
4. The Borrowing of Money on the Publie Credit,

5. Postal Serviee,

i, The Census and Statistics,

7. Militia, Military and Naval Service, and Defence

S, The Fixing of and Providing for the Salavies aud Allowanees

-

Civil and Other Officers of the Government of Canada,

0, Deacons, Buovs, Lighthouses, and Sable Island,

10, Navigation and Shipping

11, Quarantine and the Establishwent and Maintenance of Marine
”u»]-'hl‘*.

12, Sea Coasts and Inland Fisheries,

15, Ferries between a Proviuee and Any British or Foreign Country
or between Two Provinees,

14, Curreney and Coinage,

15, Danking

16, Savings

17. Weights and Measures

18. Bills of Exchange and Promissory Notes,

19. Interest,

20, Legal Tender,

21. Bankruptey and- Insolveney,

llm-r]u-\‘n'lun of Banks, and the Tssue of l’.:lw r \|-:m}'.

22, Patents of Invention and Discovery,

Copyrights,
24, Indiaus, and Lands Reserved for the Tndians,
Naturalization and Aliens,

Ihe Criminal Law, Except the Constitution of Conrts of Criminal
Jurisdiction, bat Ineluding the Procedure in Criminal Matters,

28, The Establishment, Maintenance, and Management Peniten-
tiaries,

20, Such Classes of Subjects as Are Expressly Excepted in the Enum-
eration of the Classes of Subjects by This Aet Assigned Exclusively to
the Legislatures of the Provinees,

It will be scen from the above list the great number ubjeets which

have a uniform law over the whole of the Dominion of Canada, and are

of interest to all the wembers of the profession regardless of the particu-

ar provinee in which they reside,
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PREFACE vii

STANDARD LAW CLASSIFICATION

INSURES EXPEDITIOUS FINDING OF SIMILAR CASES WITHOUT INCONVENIENC]

OR LOSS OF TIME,

I'his svstem of law classification was inangurated by us in 1912, 1
purpose is to enable you to find quickly and easily all parallel case
reference to the permanent classifieation number at the commencement
of the headnote enunciating the prineipal decided.

Take, for example, the case of Smith v. Spencer, 42 D. L. R. 269, which
deals with the point of “sufficiency of writing in contract.”  This case is
classified under the general title “Contracts™ and bears the elassification
number (1 E-05 By looking in this, and subsequent Canadian Annnal

Digests under this title and classifieation number, all cases dealing with

this particular point may he found.

Each ease, where necessary, is eross-referenced, as a beneficial guide
to finding analogous principles treated under ditferent branches of the
I.|\\'V

(‘ases reversed, affirmed, followed or distinguished, indicated and

indexed.

\nnotations contained in the Dominion Law Re from vols. 1 to

2 ine lassitied under the respective tit which they relate.
Almost every subject contains references to g er of annotations,
thereby adding to the Digest an index to the fir cyclopwedia of Cana

dian Law,

Caxapa Law Book Co., Listren,
Toronto, July, 1920,
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LAW REPORTS, JOURNALS, DIGESTS, AND STATUT

Law Reports, Appeal Cases, of the vear
Alberta Law Repor

Ontario Appeal Repw
Allen's New Brunswick Reports (same as 6-11 N, B

Berton’s Reports s 2N.B. 1

vil Code (Quebe
ode of Civil Proce ¢ (Quebec

mmon Law Chambers Reports (Ontari
innda Law Jou

ommon Law Pr
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(
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Canadian Law Tinw

Canadian Reports Appeal 1

Canadian Reports Appeal Case 1606G-1913)

Consolidated Statutes of Albert

Consolidated Sta of Brit Columbia (1888),

Con ated St of New Brm 0

Cameron's Supreme ( t Case

Canadian Commercial Re rts (1N i } vols

Canadian Crin | Case 180N 020 1 |

Canada Exchequer Court Reports 8 vols

Canadian Railway Case Hig- 1920 4

Canada Supreme Court | it W vols

Cartwright’s Cas ' itiskh Nor American Act, 1

Chancery Chamber Reports (Outa

Chipman's Reports, New Brunswick (same 1N. B

Clarke & Seully, Drainage Case

Cochran’s Rep « ime as 4 N, S

Consolidated  Ordinar West Territorie

Corpus Juri

Criminal Code (Car

Decisions de la ¢ Appel

Dominion | ports (19 20 0 vols

Decision the ¢ Appenl (Quebe

Draper’s | (

Upper Can Appeal Reports (Ontar

Eastern Lay porter 05-10 & vol

Election Case Ontar

Geldert & Russe Nova Scotia Reports (same as

SR

Grant’s Chancery Reports (Ontario),

Hodgins' Election Cases (Ont

Hannay's New Brunswick Report ame ag 12-13 N
(same as 2 N, S, |

Kerr's Repor New | me a N F

Loeal Courts Gazette (Ontario)

Lower Canada Jurist

I inada Law Journal

Jower Canada Reports

Montreal Condensed Report &4 1 1

Montreal Law | Queen's B 1885 1801), 7

ets
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“Revie de Critique,

ABBREVIATIONS

Montreal Law Reports, Superior Court (1885-1891), 7 vols,
Martins Mining Cases

Manitoba Law Reports

Municipal Code (Quebec),

New Brunswick Equity Reports,

New Brunswick Reports.

Nova Seotin Decigions (same as 7-0 N, S, L),
Nova Seot Reports

Ordinances of the North-West Territories (Canada),
North-West Territories Reports,

Ontario Law Reports, 45 vols,

Ontario Reports

Ontario Weekly Notes, 16 vols

Ontario Weekly Reporter (1002-1914), 27 vols

Oldrlght’s Nova Scotin Reports (same as 5-6 N

Ferritories Ordinances (Ordinances of North-West Territories
19111, in force in Alberta as reprinted, 1911,

S. R

Prinee Edward Island Reports,
Practice Reports (Ontario

whee Reports (1726
ugslev's Reports (same as 14-16 N, B. R.).
Pyke's Quebee Report (1810), 1 vol,

Perrault’s

Oneheo
Juehe

Quehed ¢h or King's Bench.
Quehee Reports, Superior Court

Russell’'s Equity Decisions (Nova Scotia
Mathieu's Revised Judicial Reports (Quebec).
Revised Statutes of British Columbia (1911,
Revised Statutes of Canada (1906

Revised Staties of Manitoha (1902), (1913),
Revised Statufes of Nova Scotia (1900,
Revised Statutes of Ontario (1914

. Revised Statutes of Quebee (1909

Revised Statutes of Saskatchewan (1904),
Ramsey's appeal Cases (Quebec)
we (I8

Revue Turispradence  (Quebed
Revue Legale (Quebie

Russell & Chesley’s Reports (same as 10
Russell & Geldert's N. 8, R. (same as 13
tion Reports ( Nova Scotin

Russell's Ele
Supreme Court Cases (Cameron's) (1905)
~eskatehewnn Law
Stewart’s Ady
Stockton’s Adu

rts
wrts (Nova Seotia),
ts (New Brunswick

Stuart's Vicewdmiralty Reports, Quebee, (1836-18741, 2 vols
Stuart’s King's Beneh Reports, Quebee (1810-1833), 1 vol

Tuylor's Upper Canada K. B. Reports (1823-1827), 1 vol.
Forvitories Law Reports
Thomson's Reports (same as 1 N, 8. R.)

Upper Canada Common Pleas Reports
Upper Canada Law Journal (1855 18651, (wow Canada Law

Tournal

Upper Canada Queen’s Bench Roports,

Western Law Reporter
ostern Weekly Reports
Avood's Manitoba | ts (1875-1883), 1 vol. (prior to Mani

toba Law Reports

Youug's Nova Scotia Admiralty Reports (1865-1880),
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DIGEST

of
1911-1920.
INCLUDING ALL REPORTED CASES DECIDED BY THE FEDERAL AND
PROVINCIAL COURTS OF CANADA AND BY THE PRIVY
COUNCIL ON APPEAL THEREFROM DURING THE
YEARS 191 ) JANUARY IST, 1920
and
A COMPLETE DIGEST OF THiE NTENTS OF VOLUMES
I to 50 INCLUSIVE OF THE
DOMINION LAW REPORTS ,
Cited "D.L.R."”
ST 1
ABANDONMENT g an act of continuance w} the ad
Of ex ition proceedings, see Expro party 1 may not conte
t Breakey 1 I. 6 DLR N
ty lings, sce le Jur. 318, 22 Que. K.B. 30
A 1 rt DEAt ) ARTY ] i ACTION
Contracts NECE 1 FOR DIRECTION OF WRT
\ and R M, 5l APPEAL FROM  MA
TER'S REPOS AL TO HEAK "
hwa A TA1 WO A 1
\ction | ORDES REVIVOR MADE
| I V. Swarts )V ONWNL 446, 11 OW.N
164
ABATEMENT Dea WITH ¥ T IRANSFERKED A
h) ee N A KITY FOR A ' EMENT e 1
0 ce Wills W DEFENDANT-— Mog BY EXECUT
OF WOEASED ¢ ORDER STAYING (4 1
FEDINC
ABATEMENT AND REVIVOR Hull v. Aller O.W.N, 807, 18 O.W.It
I. By pEATH 608 i
e OF 1 ACTION EXECUTORS  AND  ADMINISTRATORS — ACTIO }
I }SET ASIDE WILE SURVIVAL OF CAUSS
N * ! F oA VITHOU T AID OF TRUSTEE ACT
I By death. Blatehford v. Willis, 15 O.W.N. 35
’”‘\“H o r\‘r:nl " 1 w II. Pendency of prior action
1~ ed t leath of a party, is STAY PROCERDENG I'wo aActiox
licial within the meanin it BROUGHT FOR SAME OCAUSE—STAY OF
P, and not o to an ection EARLIER ACTION
rm on that gr 1 mayv be Milloy v, MeGill, 4 S.L.R. 300, 19 WL
R. 74 !
An
III. Revivor
\CTIoN AUNCHED  BY  ATTORNEY-IN-FACT !
t AFTER PLAINTIFF'S TEATH - SUBSEQUENT
1 WLEDGE HIS DECEASE—SURSTI
UTI0N EXECUTOK AS PLAINTIFE
J Rakha Ram v. Tion, 16 BCR. 317, 1
wa W.W.R
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3 \BIE'S

EXECUTION—JUDGMENT  FOR  COSTS  RECOV
ERED BY PLAINTIFF AGAINST DEFENDANTS
DEATH OF PLAINTIFE AFTER JUDGMENT

PRECIPE ORDER CONTINUING  ACTION
IN VAME OF EXECUTRIX AS PLAINTIFS
ISSUE, 1Y PLAINTIFE REVIVOR, OF EX
FCUTION FOR COSTS<PROBATE OF WILI

NOT YET GRANTED TO EXECUTRIX NTAY
OF PROCEEDINGS IN ACTION UNTIL CoN
TEST IN SURROGATE COURT AT AN END
s a0l ith DEFENDANTS IS
FOOFROM LIABILITY U PON PAYME

ABDUCTION.

See i La

Ixnu T OR PER <1

I nstitn rime of abdueti

v ogirl o xteen " Or,

1 ary Lo pr it the a
persusion or ot the girl

" | | 0 Con G 240

H 0 n ¢, 402

See al | ( Cr. Cas, 2
| lolimson, 8 Can. ( Ca | | \
Holn 6 Can. Cr. ( 71 Yor A
6 Can, Cr. Cas, 189,)

R, v, Weinstein, 28 DLR, 327, 26 Can
Cr. Cits, 50

ELOPEMENT WITH GIRL UNDER SINTEEN AT
GIRL'S SUGGESTION
It is an

girl under sistecn year

taken an unmarried
f age out of the constructive possession of
er father by mecting her hy pre

ment and marrying her withont the father’s
ent, and it no defence that t
is infatuated with him and ask him
marry her, nor that he mi
have thought her to be over sixteen; the
effect of the eclanse
material whether

declaring it to he im

e girl is taken “at her
v suggestion™ or not (s, 315 (2 s that
om the acensed
er a material ing the
v. Jarvis, 20 Cox C0, 249, dis

L persuasive inducement |
< no lor

tingunished. |
R. v. Meyers, 24 Can. Cr. Ca 120
UNLAWFUL TAKING OR ENTICEMENT OF CHILD
OFFENCE COMMITTED BY FATHER— ¥
CREE OF FOREIGN COURT AWARDING €S
TODY T MOTHER

| Hamilton, 22 OL.R. 484, 17 Can
Cr. Cas. 410, 17 O.W.R. S09
ABORTION.
Annotation.
Abortion by physician’s operation; justi
fication: rebuttal: other offences: 42 D.L.R
139

SUPPLYING DRUGS—ATTEMPT
If there is suflicient evidence to justify a
reasonable infe doat

nee that an accu

OF

PROCESS, 4

empted to obtain noxious subetances for

Arringe hat

the purpe
he believed he had «
he tried to administer them, he may bhe
properly convieted of an “attempt™ under s
of the Criminal Code. It is immaterial
whether the sl

e of can

ng a4 mi

stained them, and that

inees obtained in fact con-

tined noxions ingredients or n
R. v. Pettibone, 41 D.LR. 411, 13 ALR
163, 30 Can. Cr. Cas. 164

SUPPLYING DRUG OB NOXIOUS THI

woregquirements of i e Crim
inal Co prohihit
plying curin
noxion W

nded unla

I intent to pr
1 1 if th
Ir th the quis "
0 1= to be ineapa f ' 1
if not a drug, the substance must be proved
to be a noxious thing, and noxious in the
juantity supplied How '

eminm is a dru
plying of which
nstitute an offer

ir
Cas 370, 3 OW.N. 1167, 22 O.W.R. 9
ABSTRACTS.

OF title, see Registry Laws: Land 1 8

Torre m Vendor and Puared
ABUSE OF PROCESS

S False  Imprisonment Malicious
Pr ition

A\ FOR—EVIDENCF FERMINATION  OF

PHOCEEDINGS—NECESSITY OF SHEWIN(

In an actic for abus criminal pro
s by causing arrest in order
payment 0 it is necessary to shew
that the proceeding terminated in the plain

tif's  favour

Cockburn v. Kettle

EXAMINATION OF WITNESS—ATTEMPTED DIs
COVERY OF EVIDENCE

It is an abuse of the process of the

courts for a plaintiff by means of the ex

noof a witness on a pendi nter

locutory motion to seek to obtain discovery

aminat

f the defendant’s witnesses and the evi
dence upon which he intends to rely at the
trial, but which is not relevant to the mo
ton 1t
D v

203, 21 OAV.R, 853

DEMAND FOR JUDICIAL  ABANDONMENT  OF
PROVERTY INSOLVENCY—DPRETE-NOM—
GOOD FAITH

When a debtor is notoriously insolvent, a
demand for judicial abandonment of prop
erty made to him by a bookkeeper as préte
nom of a person who considers himself the
real ereditor but who is not, which demand
is rejected by the court, gives nc ht
to an action for damages against them if
they have acted in good faith, the demand




ACCORD AND SATISFACTION., 6

for abandonment not affecting his eredit owner of the land or en

nor cansin im any dama st by without objection or protest
Freidenberg Fri 1 17 Que. S.U( estopped, after the expiration of ne arly twao

389 vears, from suing to recover the value of

\shestos Mines v. The King's A

ABUTTING OWNER I
See Easen 1 Higl iy Waters
For compensation in expropriation pro ACCESSORY.

comlings, see Expropriation, 111 C; Dam See Accomplice

[ ACCIDENT |
ACCELERATION | Tosmvenios aiitust

. 1 1 Nof - .
0f i ) Bills and ! For ra seeident ce Railways

I Irar

ACCEPTANCE Al ervant

( Bills and Notes For accidents genera
1D I M pal Cory \ute
{ ¢ mobil
ACCESSION AND CONFUSION ACCOMPLICE.
As ee Aceretion and Alluvion See Criminal La
| ( evar 11—8 ACCORD AND SATISFACTION
, " COAT—REPLEVY TORRS n \ ' INAT
Wi wer helongir f AGREEMENT— | ANCE
| \ 1 from a A rti t f titl | nde 1}
t r mnd ' ' Torr m (Real Proper Aet, | 1
rd per t ' weeord and satisfact f
s 1 t e wife und principle ility under the or al a ment te
f “a nd t t ma CeOV itle free of all encumbran
¢ hy } d n of rej T Freeman v. Cal DT (L]
Tones v, De Mar t. 28 DL 61 ¢ Man. L.R 0. 34 W.LI 14, 10 W.W
| n LR 4 $ W.L.R, 739, 10 W.W R. 5
L WIHAT CONSTITUTE K1 TE OF THIRD
e 0N A INTERY o1 ns 1 PERSC
¥ SALVAGE SAL A i not ned by a third part
W\ pa ! ntit 1 al TR nt maker ar | taken |
in a grain elevator the eller of a car as payvment of the balar f
: t . ; e purchase price due thereon operates as an
r 0 ! 1 ter ' I and fa "
1l fore J leliv Wyton v. Hille, 25 D.L.R. 89 » Man
reater part the entire hul \ L1 > 82 WL, 925, 9 W.W.I "
fir . i Wb Dissadig CHEQUE MARKED IN FULL—ENDORSEMENT
4o z ‘ gt e AND  CASHING—EXTINGUISHIMENT  OF
i p reutilbine tnmtivas o e ORLIGATIO Estorrer Fixnise O
- FACT OF TRIAL JUDGE— M ANTE Law
ox i 1 policy n ’ AMENDMENT AcT, RS0, 1014, cn
or e b Mgk B kel el na fl | 16
L0 1S s DI s B | Shearer v. Reeder, 0 O.W.N. 155
! nd . ' . sal " sinal RELEASE—COMPROMISE AND SETTLEMENT OF
patn Botk ACTION — PROCEEDINGS T¢ XD UF
wwed and undamaged. he is liable in | MePhee v, Bell, 33 DL 3
r nyer n a case where the | ACCEPTANCE, BEFORE ACTION, OF SUM 0
hie r involved had been exeluded MONEY IN SETTLEMENT OF CLAIM FOR
¥ from the protection of the anket pol INJURI ARSENCE OF FRAUD.
ey r v. T. Eaton Co,, 25 OLR. 50
Inglis v. Richardson & ALONE AS SATISFACTION—ARSENCE
A OLR Lo OF CONSIDERATION
! LANDSLIP FROM 1G11F 0 TOWER LAND An accord and satisfaction is a contract
€ RIGHTS OF THE RESPECTIVE OWXES ind requires consideration to support it
v'; In the case of a sidence or landslip s v. Jones, 11 D.L.R. 228
e through natural causes « high level ALONE A8 SATISFACTION
i land to a contiguous lower one, the pro To constitute & bar to an action on an
od of the part carried away, who, | original elaim or demand the rd must
h notified 1t remove it, fails to do be fully executed, unless the agreement or

80, and when aware of its removal by the ' promise, instead of the performance




ACCOUN
in satisfaction. [See also 7
Laws  of gland, p. 440
Hawson, 7 UCCP 168, an
lane v. | P UCQB.ATY, spee
ferred A\ document,  made
after exee uh..u O an execntory ag
ment the  sale of  engine.  stating
that it was  mutually  agreed  hetween
the seller and the purchaser that wher
as the  purchaser  complained  that  the
engine was defective in certain specified
parts and whereas the seller, while not
mitting the alleged defects, desied to ad
st all differences, therefore in considera
tion of the seller supplyving the purehaser
With certain specified new parts of the en
wine wnd erediting him with a specified sum
count, the purchaser admitted full
sitisfuction of his complaint as to def
and the complete fultilment of all war
ties made hy the seller wd therehy relea
i wa Al Tiahility on the part of the
seller, arising out of the original transae
tion, sueh document, however, not contain-
g any promise on the part of the seller
to supply the parts or to give the eredit
mwentioned, will not operate as a satisfae

on his

tion of the purchaser’s right of action un
der the original contract in defanlt of the
actual delivery and accepts of th
gine parts but merely as an “accord”
it the seller did supply the parts and give
the credit then the ument <hould op
erate as n release to the seller of the claims
of the purchaser arising from any defects
in the

l.nnu-l\ V. rham, 1 D.LR. 825,
versing 4 \Ll{ 216, 1 WAVLR. 1204,

ACCOUNTING.
OFf exeentor or administrator, see Execu-
fors and Administra
Between partners, see Partnership.

re

(11, —CoMPANY — AsspTs — NEW  Com-
PANY  ACQUIRING — TRUNT Cesrer
QUE TRUST—VALLE OF PROPERTY—REF
ERENCE 1O LOCAL REGISTRAR.

MoLeod v. Fisher, 48 DR, 764,

BY OFFICER OF MUNICIPAL CORPORATION—
ISVATEN

In an action en reddition de compte
wgainst a se ary treasurer of a munici-
pality, the plaintift cannot demand that the
defendant be obliged to include in the list
of his receipts w certain amount the pro-
coods of a loan vived by the secretary
treasurer, such demand being pertinent only
in an action to corr or reform the ae
count, and this allegation can be defeated
ription en droit
au v. Richard, 26 Que. K.B. 206,

DIVISION OF INTERESTS IN SYNDICATE PROP-
FRIY—ADVANCES  BY ONE MEMBER OF
SYNDICATE.

v Ml

d, 22 D.L.R. 902

|
|
|
{

| MORTGAGOR AND MORTGAGEE

NTING, 8

SALE BY MORT-
GAGEE'S AGENT-—RATIFICATION
Ratitication by the mortgagor of an ugrees
ment of sale made by th rtgagee’s agent
with a stipulation that, failing execution of
formal agre t.omoney should be repaid,
many be shewn from the acconnting hy the
mortgagee to the morten whereby the
n vived by the s agent
was credited on the mortgage debt, and b
the subsequent transfer of the mortgug
right and title 1o the mortgagor's nominee
expressly subject to the rights of llw pur-
chaser |Edgar v. Caskey, 7 D.L 45,
referred to.|

MeDonald v. Taeadl 20 DL.R 7

Fhe conrt in which an action is hrought
by the assignee of rights of snecession
agininst the curator of the property of his
antenrs who, as such enrator and manda
tory ought to account to the said autenrs
or their representatives, can before pro
covding to trinl on the
v that an aceonnt be rendered by
dant of his administration in the
A capacity

Durvocher v, Gironard, 22 (1
ACTION BY SIMPLE DEBT CREDITOR,

Action for an account can only be Lrought
by the person whose affairs or whose prop-
erty have heen n 1 by a third party,
and consequently he alone is bound to ren-
der an account who has managed the prop
erty or affairs of the owner. A simple debt
editor eannot bring an action for an ac
count against his deltor for the sole pur-
pose of removing any difliculties which
would present themselves in the liguidation
of his debts by an ordinary action,

Boivin v. Rock Shoe Manufacturing Co.,
49 Que. S.C, 24,

REDDITION DE COMPTE—PLEA.

A plea to an action en reddition ¢
compte 1t the defendant had rende
an account after being placed en demence,
which was not accepted (and which was
filed with his defer concluding for dis-
missal of the action with costs is bad and
will he rejected on inseription en droit,

Archambault v. Laurence, 12 Que. P.R.
237

KB

LEDDITION DE COMPTE—DELIVERY OF COM-
PANY SHARES.
Saint Aubin v. Desmarteaun, 20 Que. K.B.
308,
PLEDGE OF RENTALS AND REVE \l'h LA TIRY

Whitney v. Kerr, &

The defendant ordered to render an ac-
count is not obliged to serve the plaintiff
with a copy of his reddition de compte nor
give him any notice of it, he being merely
obliged to verify it under oath within the
time fixed by the judgment which ordere
it and to file it, with the documentary evi-
¢ supporting it, with the prothonotary
en the plaintiff must take cognizance
of it.
iirouard v. Durocher,

14 Que. P.R. 362,




ACCOUNTS. 10

GENERAL — COMPANY — DIVERSI0N  OF
ASSETS — AcCoU .1 — REFERENCE -
Rerort—FINDINGS oF Masten—DemiTs
AND  CREDITS - EEMENT—QUANTUM
MERUIT—APPEAL—COSTS

Richards v. Lambert, 5 O.\W.N, 388,

(§ 1—3)—DBETWEEN DIRECTORS AND CORI'O
RATION,

A director of a company cannot file a
will for an accounting against the com
pany and  his codirectors unless special
circumstances are shewn,  The report of

loyal Commission whose duties were in
quisitorial and not judicial, finding that a
sum of money received by the directors
wis umaccounted for and the fact that the
complaining  director was the Attorney-
General of the Province at the time the
money was received and as such an ex
oflicio director of the company by the act
of incorporation, are not such spegial cir-
cumstances as would support a bill for
such an accounting.

Pugsley v. Bruce, 40 N.B.R. 515;
ley v. The New Brunswick Coal & R.
N.B. Eq. 327.

DISSOLUTION OF COMPANY—SALE OF DREDG-
ING STOCK—PROFITS,
By an agreement entered into between the
plaintiff and the defendant, the defendant
d to sell the plaintiff the profits of
v shares of dredging stock for $2,000.
Ihis agreement further provided that on
the winding up or the selling out of the
pany, the plaintiff was to share in its profits
or losses on the basis of twenty «
After carrying on the husiness for a s
the company sold its plant, At the time of
the sale the plaintiff had paid 1,500 on
account of the purchase pric After the
sale was :-mmlm'ml the defendant paid the
plaintiff £1.500 which he claimed was all
the latter was entitled to, as he had failed
to pay the full amount of the purchase price
although frequently asked to do so. On an
action for an accounting: —Held, that the
plaintiff was entitled to an account of the
profits of twenty shares of the stock of
the company and also for an account of the
money received by the defendant for the
twenty shares on the sale of the plant,
Stocker v, Smith, 43 N.B.R. 37,
(&8 T-6) —QUERBC PRACTICE,

A defendant who fails to file the acconnt
ordered by a judgment, and upon whose
failure the plaintifl files an acconnt under
the provisions of article 568 (.., cannot
v(l|n|vl| plaintiff to furnish the very details
he had in his possession and which plain
1T had been endeavouring to obtain. but
lie may contest the account and supple-
ment it with such details as he deems
shonld go before the court, and if he fails
to do so, hie is precluded from later attack
ing the account as irregular, after it has
been ap |m<\m| by a judgment of the conrt

ll.lnl Forman, 2 D.L.R. 8 41 Que, 8

511,

Pugs
Co., 4

In an action for accounting, a motion hy

plaintiff that all the items of the accounts
which are unsupported by written orders,
contrary to a judgment to that effect, be
rejected, will not be granted, if defendant
declares the nonexiste of written orders
and vouchers for such items

Gagnon v. St. Maurice Lumber Co., 15
Que. PR, 17,

If the report of an accountant is linble to
be incomplete because said accountant did
not take cognizance of all the documents
filed, it will n..t be rejected on a motion to
that effect, but it will be referred back to
the accountant for a supplementary re |ml|

Gaudet v, J)ulmul 14 Que. P.R. 38

ACCOUNTB.
(§ T—1)—SuRery—lieN oN
RTORAGE—LOSS  OF GOODS  BY
LiApiLiTy,
Creed v, Jones Bros.
D.L.R. 767,
ACCOUNT REN NOMINATELY
Que. ( 7. 268, 569, AT2.
The word “nominately” in art,
C.P, is not absolute,
the account to be rendered by 3
hound to do so to the party asking for it.
The party rendering the account is not
bound to have a copy of it served, but the
party to whom the account is rendered is
bound to take communication of it at the
prothonotary’s oftice, together with the
vouchers in support of it.
Labelln v, Labelle, 16 Que. P.R. 208,
JUDUMENT —  REFERENCE Report
OPENING UP—APPEAL—FURTHER DIREC-
TIONS —COSTS —SIHARES 1IN SHIP—DIs-
BURSEME
Johnson v.

GOODS  TOR
FIRE—
& Co. (Sask.), 39

NERVICE

s
McKay,
OPEN CONTRACTS —SETTLED ACCOUNT

17 O.W.N. 115,

OPEN-
ING UP—ABSENCE OF FEAUD OR MISTAKE
~—SUOPE OF REFERENCE—CONSTRUCTION
OF JUDGMENT—APPEAL FROM MASTER'S
CERTIFICATE.

Snitzler  Advertising Co. w.
OMLN, 408,
(§ 1I—2)

OF.

Ontario  Asphalt
OMW.N, 591, 23 OW.R. T4,

REFUND OF PAYMENT UNDER SETTIEMENT
NOT CONDITION PRECEDENT TO FRESH
ACCOUNTING,

In an action by the plaintiff against his
agent and partner for an accounting. where
i settlement hetween the parties is set
aside because of the fraudulent con
by the defendant of material items «
debtedness, the accounting may be orderes
without requiring the plaintiff as a condi-
tion precedent to pay back a certain sum
paid to him by the defendant as due under
the settlement on the grounds (a) that the
defendant’s payment prima facie carried
with it an admission that it was owing
to the plaintiff, and (b) that the defend-
ant’s fraud disentitles him to such consid-

Dupnis, 15

OPENING—CORREA TING— REVIEW

Bloek Co. v, Cook, 4
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eration, A principal is not estopped from
demanding an accounting of his agent by
resson of o prior settlement of their ac-
count, though a release was given by the
principal to the agent, where it appears
that the principal was over-reached and
over-barne by the improper conduet of the
ent who did not faithfully account at
the time of the settlement,

Corelli v. Smith, 10 D.L.R. 3
R, 381, 4 W.W.R 114

OPENING  UP—=FRAUD—PARTIES —CORPORATE
OFFICERS

In an equitable action hy an exeentrix
to open up, on the grounds of fraud and
misrepresentation, a  settled  account ot
dealings hy the testator with the eredit of
a company  of which he was  man
paid by her, judgment should not he given
for the amount elaimed, hut p raceounts
should be ordered taken upon a reference as
hetween the company and the estate of the
testator.  The pleadings were ordered to
be amended by adding the treasurer of the
company as defendant where he appeared
to he involved with the testator in manip
ulations of the company’s it for their
personal  advantag [Judicature. Rules,
NS, O 06,

Sutherland v. Steamship Co., 27
30 NSR.146,

3 WL

PARTNERSIHIP— PRACTICE—REGISTRAR'S  OF-
FICE,

Order LV, has no application to a refer-
ence to w District Registrar to take part
nership — accounts, The office of  the
gistrar or a  District strar is not
“Chambers™ within the meaning of the B.C.
Rules of Court. The proper practice on an
appeal from a District Registrar's report
upon a reference for the taking of partner
ship accounts is set out in Order NNNVIL
(rules 54 and 53). The practice of apply-
ing under MR, 794 for an order to proce
with the taking of accounts upon a judg
ment  nisiin o foreclosure  procecdings
disapproved.

Paulson v. Hathaway, [1917] 2 W.W.R
760, 24 B.C.R, 178,

OPENING—CORRECTING—REVIEW  OF.

A defendant who fails to file the ae
count ordered by a  judgment and upon
whose failure the plaintiff files an account
under the provisions of art. 568 C.P, can-
not compel plaintiff to furnish the very
details he had in his possession and which
plaintift has been endeavouring to obtain
for years.  The defendant’s only course
to contest the account and supplement it
with such details as he deems should go
hefore the court. ling to do so, he is
foreclosed from later attacking the account
as irregular, after it hag been confirmed
by a judgment of the conrt, (2) Semble
—An account rendered should be broadly
and  Jiberally interpreted  and uh_u-vliuu.u

thereto on merely technical and formal
grounds  should  he disregarded,
v. Wilson, 1 Que. PR, 186,
Frank v. Forman, 13 Que. PR, 29,
RENCE— PROCEDURE = DIRECTION TO FILE
STATEMENT OF ACCOUNT —SETTLED AC-
COUNT-—SURCHARGE.
itzler Advertising Co. v, Dupuis, 11 0.
323, aflirming 11 0N, 165,
REFERENCE — REPORY OF REFEREE—APPEAL—
QUESTIONS OF FACT,
Berlin Lion Brewery v, D'Onofrio, 12 0,

(§ 1—3) —RENDERING —AMENDMENT  OF—
Varvar REPORT OF VALUATOR—IN-
QUIRY—ForMALIT CONTESTING  OF
REITORT — ACQUIESUENCE RES ApJU-

P Ants, 50,
5 il D0, 400, 404, 405,

1074 408, 400, 415, 416, 1042, 1043, 1200

—CUsTOMS  OoF  PAris, Ak 18413

Vier, A, €. 38N, RrEF. [1909],

4644,

The conclusions of an action asking that
the defendant be condemned to render an
account of his administration, that the so-
called account produced should be rejected
as false and wrong and that the defend-
ant be bound to add $1.000 to his balance
of ount is an action for amendment of
acconnt

Birtz alias Desmarteau v. St. Aubin, 55
Que. SO

(§ 1 ) —BETWEEN
AND IT8 AGENTS,
An account hetween an insurance com-
and nts, wherein the
is with each preminm due
by him on |m| ies he has obtained and
where credits are given him for specific
premiums paid, is not a running account
within the meaning of the law, even though
extensions of time may have been afforded
the agent to make his remittances,
London & cashire Fire Ins,
Hart, 8 D.L.R. 332, 43 Que. S.C, 28,

8

INSURANCE COMPANY

Co. v,

ACTION.
I. NATURE AND RIGHT.
A. In general; what actionable.
B, Premature:  conditions precedent;

B,
c. Splitting: successive suits,
D, Joinder.
See also Pleading.
Costs and fees, see Costs,
Limitation of time for bringing, see
Limitation of Actions,
Parties to action, see Parties,
As to removal of causes, sce Certiorari;
Courts,
Venue of, see Venne.
Ordering stay, see Stay of Pro

der redings,
Arising out of contracts, see

ntracts.
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Annotations.
Effeet of war on actions by alien enemies:
3 D.L.R 180,
How affected by moratorium: 22 D.L.R.
65
I. Nature and right.
A IN GENERAL; WHAT ACTIONABLE,

ction by alien enemy, see Aliens, [1I—
10

§ 1 A—1)—DEFINITION — STATUTORY PRO-

CEEDINGS UNDER Laxp Timies Act

An objection filed in the land titles
against an application to bring land within
the Land Titles Act, 1 Geo (Ont.) e
25, by one claiming an interest in the land
adverse to the applicant, is not an “action”
within s, 2, subs. 2, of the Ontario Judi-
cature Act RS0, 1897 3 ( v
1 RS0, 1014, e. 56, declaring that
shall mean “a eivil pro
writ or in such ma

e. 1
the term “action”
cveding commenc

Re Woodhouse, 14 D.L.R. 285, 5 O.W.N,
148, atlirming in part, 10 D.LR, 7

RIGHT TO TRIAL—VINDICATION OF (HARAC-
TER

A defendant charged with a techn
ch of trust is not entitled to go to trial
merely in order to have his character vin
dicated

Elliott v. Hatzic Prairie (No. 2), 13
DLR, 238, 18 B.C.R. G668, 24 W.LR. 974

PETITORY ACTION—LITIGIOUS RIGHTS—]JUDI-
OFFICER,

is only consider
usceptible of itestation
which renders it un A commission
er of the Superior Court is not a judicial
oflicer forbidden by law to acquire liti-
wions rights relating to the jurisdiction of
the court in the business of which he exer-
cises his functions,

St. Pierre v. Girard, 48 Que. S.C. 535,

1 litigious if it

VEXATIOUS  PROCEEMNGS—MOTION  T0O DI
MISS A8 FRIVOLOUS AND VEXATIOUS—
TUDGMENT IN PREVIOUS ACTION BY BAR-
RING  RIGHTS  OF  PLAINTIFF—DISMIS-
SAL OF ACTION WITH COSTS

Hill v. Lambton Golf & Country Club, 14

OWN 1

NUTICE OF ACTION—SUFFICIENCY OF —TIME
AND PLACE OF ACCIDENT IN NEGLIGENCE
ACTION

Young v. Bruce, 3 0W.N. 80, 24 O.L.R,

MG, 20 OW.R, 87.

(§ 1 A ~NOTIE  OF—SUFFICIENCY—
MUNICIPALITIES ACT.
A letter g +of action required

hy s 104 of ¢. 165 (C.S.N.B., 1903) is suffi-
cient, althongh only the «i
solicitor, without any addition, apy
the end of the notice. If such s
name appears on the letterheadin
torney wl counsellor-at-law, a
notice states that he will bring action “at
the suit of” the plaintiff, naming . the
Im‘ that the ,lmlul:ll threatened an action
“for trespass” and in fact brought an action

ACTION, 1 B.

| such extra-provincial corporation is the

for trover is immaterial if the notice
the defendant a clear idea of the grounds
upon which the .u-liull would be brought and
the reason ther
Murphy v,

M \Illlnu‘ 43 DL.R. 25, 46

N.B.R. 8§,

B. PREMATURE;  CONDITIONS  PRECEDENT;
NOTICE; DEMAND,

(§ 1 B—3) —PREMATURITY —TERMS OF CRED-

IT—SURET
Allen v, Grand Valley R. Co. (No, ¢
DR 496, 5 OWN, 197 and
ing 12 D.L.R, 8 4 GW.N, U
CONDITIONS  PRECEDENT—UNIVERSITY GOV~
ERNORS —ATTORNEY-GENERAL'S FIAT FOR
BRINGING ACTION, £
The fiat of the Attorney-General of the
Provinee of Ontario which is required
the provisions of s. 45 of the University
1906, 6 Edw, VIL ¢. 55, before action
I be brought against the Board of (
nors of the University of Toronto, P
not confer any right of action but merely
removes the legislative bar to the commence
ment of any action without such leave
[See University  Act, 1906, 6 Edw, VII
(Ont.) e 35, s 20 to 46.]
Seott v, Governors of University of To-
ronto, 10 D.LR, 154, 4 OOW.N, 004,

SUBCONTRACT FOR  RAILWAY CONSTRUCTION
WORK — TERMS OF CONTRACT INcit
SION OF TERMS PRINCIPAL CONTRACT

Finlayson v. ll l) LR 846, 4

OMWNL 1440,

PRELIMINARY ARBITRATION.

Under the Arbitration Aet, Man, 1011,
e l,a. of proceedings should be or
dered hefore defence in an action against a
municipality for the price of the supply
and installation of pumping machinery
where no arbitration had taken place in
pursnance of a stipulation in the contract
to the effect that any dispute arising by
renson of the contract having been entereil
into, should be referred to and determined
by the ard of the city engineer, if such
application to stay pro gs has not been
answered by evidence indicating bias or
other ground of disqualification of the ar
bitrator so named or leading to an
ence that the arbitration clause of
riet no longer applied.

Northern tric & \l.unul.uhlring Co
v. Winnipeg (No. 2), 13 D.LR. 2 23
Man. L, 24 WLR. . 4 \\ Wit
r-\<-|~mg 10 D.L.R, 489, 23 Man. LR

;-h

e

CONDITIONS PRECEDENT.

Where an  extra-provineial corporation
contracts outside of British Columbia for
the sale of plant and chinery to Lo e
livered in that province and ther
and installed by the vendor corporation,
after which it is to test the plant and dem
onstrate its capacity to the purchaser,

g on busine: in British Co-
is to require an extra-provincial
license under the Companies Act,

reyi

by
Tumbia
company’s
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RS.B.C, 1011, e. 39, in order to be entitled
1o bring action in the courts of that Prov-
me

minick Co. v. B.U. Pressed Brick Co.,

s D 859, 22 W.L.R. [ Reversed

41 DR, 423, 56 Can, S.C.R. h.]

PREMATURE —— (ONDITIONS  PRECEDENT ~—
ARBITRATION BEFORE  ACTION — EFFECT
ON RIGHT OF ACTION,

Where a statute provides for indemnity
to be fixed by arbitration. such recourse
does not rive the injured party ot his
il

recourse, it he has any
thus he may sue in diwmages without any
reference  to arbitration [Willlams v,
21 Can. S.C.R. 103,

Township of Rale
131, referred to.]

City of Hull v. Bergeron, 9 DR, 28,

SALE OF LANDS AGENT'S COMMISSION -
| PURCHASE PRICE PAYABLE IN STOCK—
| WERIT ISSUED BEFORE ALLOTMENT,

Where an agreement between an owner
of real estate and an agent employed to
sell the same provides that the 1S com
mission  “shall be due and  payable and
shall be made ont of the first instalment
of the purehase price when and the
same s received by the owner.” an action
against the owner who has sold the prop.
erty for stoek in a corporation 1o e
formed, is prematurely brought if, at the
date of the writ no allotment of shares
had been muede to the owner, nor had he
yet become entitled to demand the shares

Kennerley v, Hexstall, 9 DLR, 609, 5
VLR 192, 28 WLLKR, 205, 3 WOWR, 6o,
NOTICE A8 PRECEDENT 1O RIGHT OF ACTION-—

PUBLIC OFFICERS,

Failure to give |In~ notice of action re.
quired by art, 88, C.C.P. (Que.), before
shing public ofticer h-v dumages by rea-

i an act performed by him “in the
ns." cannot be set
e of good faith

son
exercise of his funct
up where there is an
by reason of the fact that the officer knew
at the time that his act was illegal.  [Pa-
cand v Quesnel, 10 LC. Jur. 207, refe
o]

Asselin v, Davidson, 16 DLR, 285
Rev. Leg. 193, 23 Que. K.B. 274
CONDITIONS PRECEDENT —~VENDOR AND PUR-

CHASER—DEFECTIVE  111LE—RiGHT 10
SUE FOR PURCHASE PRICE.

An action by a vendor of realty for the
purchase price is premature if launched
e the vendor himself had title or the
right to title bling him to convey, al-
though during pendency of suit his title
was perfected, and the action will bhe dis
missed accordingly. [ Hartt v, Wishard, 18
Man. LR 376, appl

Baskin v. Linden, 1 R, T80, 24 Man
LR 459, 28 W.LR, 418, 6 WW.R. 1053
CONDITIONS  PRECEDENT—ENGINERR'S  DECY

SION 10 PREVENT ALL DISPUTES AND
LITIGATION " Errbor,

Where  the itractor undertakes  con
struction. work for o mumicipality under
terms by which the municipality is to sup

R

ply the material necessary to carry on that
work continuously  thus forming together
the entive undertaking, and the contract
comtains a clause by “to prevent
disputes and litigation,” hoth par
that the engine hall in all ca
mine all questions in relation to the work
i construction thereof and that his de
cision shall be a condition precedent to
the commencement of any action by the
contractor to recover any moneys under the
ntract or aceount of
any illegal action b

the contractor for
lay of the municipality in -u”-l\mg
terinls s premature and cannot be n
tained where there has be no decision of
the engineer and the latter's capacity as an
arbitrator is not impagned.

MeDongall v, Penticton, 20 D.LF
PO R 400, reversing 16 DLR, 436,
CONDITIONS PRECEDENT —— DISMISSAL WITH-

OUT FREJUDICE,

On dismissal of an action for the price of
an engine for nondelivery of a material
part thereof, leave may be reserved to plain
F to hiring another action on completing
the contract,

British Canadian A
Earle, 20 DR, 319,
CONDITIONS PRECEDENT-— PPURCHASE INSTAL-

MENTS ACCKRUING PENDENTE LITE,

I an action wpon an agreement of sale of
lands upon deferved payments, the vendor
sting for payments in arr and for en-
forcement by foreclosure or hy personal judg-
ment for the arrears, the plaintifft cannot
add a canse of action which has ari aft-
er the writ was issued, ex. gr. a elaim on

ienltural Tractor v,

the default in paying another instalment
which acerned pendente lite. [ Att
voAven, 3 DeGL T & S nd an
Bagshaw, 5 Ch. App. 340, {..Iluuml}
Hargreaves v. Security Investment Co, 19

DLR, 677, 7 S.LR, 125, 20 W.L.R. 317,
CONDITIONS PRECEDENT- ARBITRATION AS TO
DAMAGES,

A clause in a city charter which provides
for ascertuinment of damages by arbitra-
tion in the event of injury to a p
citizen resulting from a nuisance a
the public health maintained by the
does not bar the injured party from bhring
ing an action merely for an injunetion re-
straining the nuisance,

Clare v. Edmonton Corp, 15 D,
5 WAVR, 1133, 26 W LR, 678,
CONSTITUTIONAL LAW-=ACTION AGAINST AT-

TORNEY-CGENFRAL  FOR  DECLARATION
THAT ORDER IN COUNCIL ULTRA VIRFS—
ORDFR SETTING ASIDE WRIT OF SUMMONS
ON SUMMARY APPLICATION,

Fleetrical Development Co, of Ontario v.
Aty n'l for Ontarin, 15 OW.N. 32
ACTION FOR ATTORNEY'S FEES —PREMATURI-

Y.

An advocate is entitled to sue for his fees

and dishursements while the case is still

514,
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the ca
and in

where
hands

pending in a higher court

has hwen taken out of his

seribed before the higher court by another
attorney

Duff v. Upton, 25 D.L.R. 466, 48 Que
8O 503

ACTION  AGAINST  HYDRO-ELECTRIC  POWER

COMMISSION OF ONTARIO — NECESSITY

FOR FIAT OF ATTORNEY-GENERAL-—Pow

Er Commission Acr, RS0, 1914 ¢,

), 5. 16 CONSTITUTIONAL VALIDITY

—JUpicATURE Act, s8. 20, 33— Mo

TION TO SET ASIDE WRIT OF SUMMONS
Electrie Development Co. of Ont. v. At
torn al for Ont. & Hydro Electrie
Power Com. of Ont., 11 O.W.N, 17.
AFFIDAVIT IN SUPPORT (QUE. ) —ARTS, 1163,
T 1177 C.PQ—Arrpavir— Fan
URE TO FILE—DEFENCE AU FOND,
nt whose case comes within any
s provided for by arts. 1163, 1173
C.PQ. can exercise the reco
given by action, within the pre
seribed deluys, as well as by opposition, re
view, on requéte civile,  Failure to file an
affidavit in siipport of the aetion cannot be
faken advantage of by a defence to the
merits but by exception to the form only,
Stather v. Bennett, 22 Que. K.B. 200

BUHDING  CONTRAOT—~PREMATURITY,

When an action brought hy a contractor
for payment of his work has heen dismissed
a8 premature, the work not being finished,
and the contractor proceeds with the work
and afterwards the owner himself changes,

inereases and  repairs the work done, a
second action hrought by the contractor
for the a it of his account cannot e

declared premature but the court may itself
proceed to finally adjust the mutual account
of the parti

Lalonde v. Fickler, 50 Que, S.C. 453

VEXATIOUS  PROCEEDINGS A\

AL—LosTs

A creditor, who refuses offers m to
Bime by his debtor and hastens to take
venatious  proceedings  against  the  latter

cannot avail himself of irregularities in the
form the offers in order to have them
insuflicient.  In such case a Court
of Appeal is justified in reversing a judg
ment which leaves to each party the hur
den of paying his own and in con
demning the plaintiff to pay all the costs
of the litigation

Bourret v. Huot

declared

51 Que. SC. 128
PENAL AcTION
TerisnicnioN,
An aetion to recover a fine of £20 imposed
by art. 1682d, C.C0 (Que.y, for brench of
art. 1682¢, may  be hrought without the
permission of the railway commission. Such
action is within the jurisdiction of the Cir-
enit Conrt
Giroux v
R Co., i
(8§ 1 B—7 \CCEPTING
AFTER ISSUING WRIT
A cause of action must be complete be

BATLWAY  COMMISSION —

Quebee,
19 Que. I

Montreal & Southern

OFFER TO SEL

fore an action upon it is commenced; and,
therefore, an action cannot be maintained
npon a itract, where the offer was made

mefore, but

wis not accepted until after,
the issue

of the writ,

Miller v. Allen, 7 D.L.R. 438, 4 O.W.N,
HE LD
(§ 1 B—10)—RiGur or Ac11oN—RESTORA
TION  OF  BENEFITS—ATTACKING  PRIOR
RELEASE
In an action brought under the Families
Compensation Act, RNB.C. 1911, ¢ 82
the widow and children of a deceased |

son, for s for
the death of such person through the negli
gence of the def nts, where the defend
ants’ statement of defence sets up that the
deceased during his lifetime accepted com
pensation fr them in full satisfuction of
the injuries and signed an agreement re
leasing the defendants from all present or
futvre lability to himself or to his heirs
the plaintitfs may, without bringing in the
personal representative of the d
party, attack the validity of

injuries resulting in

1 as a
h release

on the ground that it was obtained by
fraud
Trawford v. B.C. Electrie R
O DLR 8 18 B.C.R. 132,
reversing 8 DR,
18 DR, 430, 49 Can, S.C.R. 470.)
(§ I B—17 STATUTORY NOTICE OF  AC

TION—\ALIDITY  OF
PLAINTIFE'S ATTORNEY
Where a statutory ensctment  requires
notice of suit to be given to a eity cor
ution before an action in damages cun
he inatituted, such notice, in the absence

WIHEN  GIVEN Ry
SERVICE.

of any contrary stipulation, may he given
by the plaintifls attorneys a muy
validly served by bailitf

City of Westmount v. Hicks, 8 D.LR.
188,

NOTICE 0F ~NEGLIGENCE OF CIVILIAN RIFLE
ASSOCTATION

The provision of the Militia Act, requiring
at least one month's notice in writing to be
served upon defendant or left at his usual
place of abode e action ean be brought
oflicer or person acting in pur
suance of that statute, applies where an ac-
tion is brought against members of a civil
ian ritle association for alle negli
while engaged in an act done in pursuan
of the Militia Act, RS.C. 1008, ¢,

Wehster v, Leard, 7 D.LR, 420,

10 REVENLUE OFFICER—UERTIORART

Certiorari proceedings to gquash a sum
mary convietion made on the complaint of
an excise oflicer do not constitute a “suit
entered him™ so0 as to uire a
month’s notice of action under the Inland
Act, RS.C. 1906, ¢. 51, s. 4, al
though he is made a respondent to the
motion to quash.

Ex parte Richard, 30
Can, Cr. Cas. 166

Against any

ce

Novick

ninst

Revenue

DL.R. 364, 26
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CONDITION  PRECEDENT—NOTICE OF ACTION
INJUNCTION  T0 RESTRAIN  ALLEGED
ULTRA VIRES CONTRACT OF MUNICIPAL

1y,

Section 125 of the Calgary mun
ter making it a condition precedent that one
month’s notice in writing shall given
before action against the eity is not limited
to damage claims, but applies to actions

pal char-

from any canse; and consequently a pre
liminary notice ential inoan action
for a restraining order inst the muni

cipality to prevent its carrying out a land

purchase claimed to he ultrs

Diek v, Calgary, 16 D.LR.
NOTICE OF ACTION —PUBLIC OFF ICERS,

The provisions of art. 88 C P (Que.
to the giving of a preliminary notiee
action to a public oflicer sued for damage
by reason of an act done in the exercise of

a publie funetion or duty do not apply to
an action brought against a notary public
in Quebee simply for the of money
entrusted to him for investment on real
estite security, and which it is alleged was

lost by his investing the same upon new
terms not authorized by his instructions
Dufresne v. Desforges, 10 DR, 280, 47
Can, S.C.R. 382, 12 E.L.R. 210
NoTice
While a notice of action, under s 84
of 49 Viet, (N.B.) 1886, « in a false

imprisonment case brought
the officers who issued the warrant and the
constable who exeented it may be obje
tionahle on the ground that the notice does
not set forth the grounds ¢ ch oflicer's
lahility, yet, if it clearly states the part
which each took in the commission of the
wrong, the joint notice is suflicient, hecanse
the wrrest and imprisonment of the plaintiff

jointly against

were in law the joint act of hoth officers
[MeGilvery v, Gault, 17 N.BR. 641, 19
N.B.R ,referred to.]  The natice of ae
wuired n s 84 of 49 Viet, (1886
(N.B.1, in peet of a claim for dam
wges for false imprisonment is to he con-
stroed liberally, and it is suflicient if the
notice substantially informs the defendant
round of complaint,  [Jones v

& Al Howard v.

28 LLQUB. G0, referred to.]
19 Viet, (1886) ¢ (N.B.y, pre
that the name and of abode
ttorney shall be endor on the

notice of actio
pear anywher

Markey v
23 ’

it is suflicient if they ap
in the notice
Nloat, 6 D.LR. 82

27. 41 N.B.1

NOTICE OF ACTION —NOTARY
A notary, sued for an act
the exercise of his pr
entitled to a written
least a month before the iss<u
according to the provisions of
Lefebvre v, Chartrand,

committed
exsional
notice of

in
duties, is
action at
of the writ
rt. S8 C.P.Q.
Que. S.C0 160,

IAINST  STREET  RAILWAY— I NSUFFICIENT
NOTICE OF,
A failure to give a suflicient notice of

ACTION, IT A.

20

action, under the provisions of the street
railway charter, does not entail a loss of
the right of action: it only gives to the
company the right to stay the action by
dilatory exeeption.
zaransky v,
48 Que, SO, 76,

Montreal Tramways Co.,

POSSESSORY ACTION < PRINCIPAL AND AGENT
A possessory action should be brought

directly against all those who hy their per-
sonal aets interfere with the possession of
another even when in doing so they claim
to act in the capacity of oflicials or agents
of a joint stock company
Duchaine v, Mercier, 26 Que
\ constable who arrests a

K.B. 5

person

with

out a warrant, but on the order of his su
perior the chief of police, although the ar
rest may be illegal, acts in the exercise of
his functions as a peace officer and i< a

person performing a publie duty within the

meaning of art. S8, C.PQ., and as suech is
entitled to a month's notice of action un-
der that article,  The abjection of want of

notice should be taken by exception to the
form and if taken only in the pleas the
action will be dismissed, but with the costs
of a preliminary exeeption enly. A
of the peace who signs a warrant in blank
is not lable in niges for <o doing if he
had nothing to do with the use made of the
document: he is not entitled to notice of
action, hut the action against him will he
dismissed without A chief of police
whe eauses the arrest of a person by a <ub
ordinate without a warrant, and per
son's imprisonment in the common gaol and
detention ther Mer a commitment previ-
onsly signed in blank by a justice of the
peace, but executed by the chief without
the justice’s knowledge, does not act in the
i fide exercise of his functions and is
t entitled to the notic action required
art, 88, O,

Asselin v. Davidson, 13 Que, PR, 423

justice

Ccosts,

NOTICE ~— PARTICULAKS — DILATORY  EXCEP-
TN,

In an action against the Montreal Tram-

wiys Co, preceded by a notice of action

which appears suflicient, a dilatory excep-

tion for the purpose of obtaining particulars
of fanlt alleged in the notice and pleaded
in the declaration, will be refused,

Maurizio v. Montreal Tramways Co,, 19
Que. IR, 254,
If a notice of action does not contain

suflicient details, a delay of a month will be
granted to the defendant to obtain infor-
mation and to come to a conclusion upon
the plaintif"s elaim,

\lexander v. Montreal Tramways Co., 19
Que. PR, 262,
II. Union, choice, or form of remedies.
A. KIND: NAME.
(8 11 A—35)—ForM OF REMEDY—INGRESS

AND EGRESS UPON ABUTTING STREET.
The right of an owner of land to have
aceess to his property from the street is a
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private right and any wrongful interfer
ence with such right gives rise to a cause
of action against the wrongdoer,

Forster v. City of Medicine Hat, 9 D.L.R
5 ALLR. 36, 23 W.L.R. 200, 3 W.W.R

GIs
Excermion 10

RIGHT OF ACTION

A defendant who does not object to the
form of action, but who wishes to contest
the very right of the plaintiff to take an
action under the common law, and who
thus pleads to the merits, cannot succeed
by an exception to the form.

Irottier v. Marcotte, 16 Que. P.R. 117

An action hased on not the loss of
which is allege is nevertheless properly
taken as a summary matter,  (2) If, in
an action found, upon notes, a foreign
judgment on such notes is all , action
s nevertheless a summary matt [Rior
dan v. MeLeod, 13 Que. P.R. 64, 67.] (3)
Ihe faet that a nonresident defendant has
been called by other newspapers than those
mentioned in the order is no ground for
exception to the form

Iraders Bank of Canada v. James Bell
Klock, 13 Que. P.R. 177,
INTERVENTION—WITHDRAWAL OF PRINCIPAL

ACTION,

An intervention cannot subsist independ
ently of the principal action of which it is
an incident. Consequently it cannot be
based upon an action which the plaintiff
has withdrawn,  The various incidents of
a litigation should bhe susceptible of the
same procedure,

Boutin v. Doyle, 48 Que, 8.C, 432,
PRACTICE—STAYING PROCEEDINGS IN ONE AC

TION UNTIL ANOTHER ACTION TRIED—

PARTIES AUTHORIZED TO DEFEND ON RE

HALF OF CODEFENDANT
Where issues between the parties inter
ted were, or might be, fully and fairly
detined by the pleadings in one action that

FORM-—CONTESTATION  OF
Que. C. P. 174

had e brought and a judgment in it
would effectually dispose of matters raised
in a sul n, the latter was
stuved.  k esfate claiming ns

tinst certain purchasers from F. the right
of subrogation as to a mortgage which had
been paid off, brought action against the
mort and said purchasers to determine
their rights.  Said purchasers subsequently
Lronght action against the mortgagee for a
discharge,  The second action was stayed,
reversing the decision of the Master in
Chambers who had refused a stay and given
idgment to the purchasers on the plead-
ings: otherwise said executors wonld have
been foreed into the position of applying
for an injunetion to restrain the purchasers
from registering a discharge of the mort
gige which was unnecessary under the cir
cumstances. R 20 applied in authorizing
parties to defend on behalf of codefendant
having a common interest and who could
not be found and had not been served with
the statement of claim,

The Standard Trusts Co. v,

Canada Life

Ass'ce Co.; Balfour v, Canada Life Ass'ce
Co., [1910] 2 W.W.R. 364,

(8 11 A—40)—CHOICE OR FORM OF REMF
DIES—SET-OFF OR COUNTERCLAIM —('0N-
VERTING CLAIM~—RES JUDICATA.

A plaintiff cannot convert a claim of the
defendant, recoverable in the plaintiff's ae
tion only by way of set or countercluim,
into a payment on account, and therehy
compel defendant either to put in a defence
or lose the unallowed balance of his account
as res judicata.

Gamblin v, Myers, 12 N.B.R, 280

POSSESSORY AND PETITORY ACTIONS
OF POSSESSION CUTTING TIMBER
Where the sale of ds composed of two
distinet parts has been e en bloe, the
possession of one part therec
sufliei to enable the possessor to exercise
A petitory action in respeet of the whole of
the land.  Ax the remedy asked for in a
petitory action includes what would he
demanded in a possessory n, the de
fendunt, in the latter action, whereby the
plaintiff asks to he reintegrated instead of
being restored into possession, eannot op
pose the action by demurrer.  In virtue
of the Code of Civil Procedure (Que. ), as
well as under the law as it formerly existed,
it is only the person who has had possession
of lands for a year and a day who can exer-
cise the po ¥y or petitory action,
Where a person cuts the wood on lands in
which he has no title, doing so in good faith
and as the result of error, such an act does
not give rise to a possessory action
Veilleux v. Murray-Gregory Co., 50 Que
S.CO 154

Term

& possession

WARRANTY— BORNAGE—REVEXDICATION,

There may be warranty against the action
en horng when it contains petitory con
clusions.  Per Lemienx, C.1, and Dorion, J

An action en bornage by which the plain
tiff complains of encroachments on the part
defendant upon a strip of land of
ach claims to be owner, is not an
action en bornage pure and simple, hut an
action en bornage and in revendication in
which t may he a recourse in warranty
Per Dorion and Des ~The reconrse in
warranty under danger of evietion should
he exercised by means of an incidental or
accessory demand by which the warrantee
brings the warrantor into the cause in an
action for eviction and not by a distinet
and independent action.  Before a  judg
ment of eviction the direct action in war-
ranty cannot be tak

Julien v. Perron, 52 Que. S.C. 200

An action praying that the defendant
be ordered to deliver shares of the capital
stock of a mining company, and for the
payment of an additional sum on a prom
issory note, is governed by the rules con-
cerning summary matters,

Simpson v, Reeves, 13 Que. P.R. 102

When by error the words “summary pro-
cedure” appear on the copy of the writ
while they Lave been struck in the orig-
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inul, an exception to the form will not lie
this informality,
it plaintiff hefore service of said
tion, notified defendant that it was
his intention to proc summarily
The absence of details is matter for a mo
tion for particulars, not for an
to the form

onaccount ¢

exeeption

Ménard v. laodue, 13 Que. P.R. 100
HYPOTHECARY AND PERSONAL ACTION
A hypothecary action, when exereised

inst w personal debtor, is an a
the personal action and cannot
when the court has no purisdiction over the
personal deht

School Com. of St
gnon, 51 Que, S«

ey
tuken

phode Bordeaux v

Evveer oF peatn
CEEDINGS

The nullity declared hy art. 260, C.CP,
ard to proceedings had subsequent
Iv to notice given of the death of one of the
parties, is not When there
several purties, and the purp f
tion is divisible, the death of ¢
ties not followed by a
pr dings hy the heirs
the proceedings heing ¢
other parties, bt
the heirs of the dec
apply to the repre
codefendant

La Ville «
Que. PR, 1

CONTINUATION OF PRO

ah=olute

continnanes

does not

prevent
rinst the
rights of
It does not

rried on
ving the
sedd party

atives of a decensed

Beaconsfield v, Martin, 20

PossESSORY ACTION —REALTY - DEFENCE

A defendant sued in a possessory action
who claims to have rights of property in the

real estate subject of the litigation, ought

oree by a petitory action, and
a defence to the action,

vl Ste, Genevieve v, O'Leary

31 Que. SU

CONFESSORY  ACTION -~ SERVITEU DE -~ PPASSAGE
— LaNk ORSTRUCTIONS LEsspEs
—Costs

When a defendant
aned s admitted hefare action
the plamtill to the servitude
clioims, a confessory
wimless. A confessory action hased upon
the acts of a shonld e bronght
inst the latter and not tinst the own
er of the servient land. Even if some lessees
hould have sometimes hung linen in a lane

admits in his
the right of

which he
useless and

action is

over which onethird had a right 5
this faet would not constitute an obstrig

tion sufliciently serious to justify the latter

gainst the

i hringing a confessory action

o vient land

IK.B. 133

ACTION FOR CANCELLATION OF CONTRACT—
NOTE - SUMMARY PROCEDURE,

Au action for eancellation of a contract
summary in its nature,
even if in the conclusion, there is claimed
the wmount of a note given at the time the
made

iwietor of the

Seéndeal v Charest, 27 Que

for services is not

contract was An objection to an

TON, 11

A, 24

action taken hy stmmary™ can

riisea by exeeption to form

Herin v, Blanchard, 19 Que. P.R. 149

ACTION —ALLEGATIONS — CHaR
POSSESSION —OTHER  REME

mistake as

Possessory
CTER  OF
MES
On the return of a possessory action di-
rected against him, a defendant may pro
duce, in support of his conelusions, nllega
tions to establish his ownership, and he may
also allege that he is not only Lolder but
oW ner defendant may also plead hi
rights of ownership in order to determine
the nature of his possession, and whether
art, 2200, C.C. (Que. ), relating to joinder
of ipplies.  The cun e no
3 v when the possession of the
partivs has ceased to be exelusive and cer
and has become mised.  The plaintiff
must shew clearly an exclusive and certain
possession during the year and o day which
tion. In such ease, the plain
eed by action for setting of
other legal remedy. but not
ction
24 Rev. de Jur. 104
AND CON

o

preceded the
LIt must pro
landmarks, or
hy way of
Bourbonnais v
WARRANTY - MATTERS OF OFFENCE
VENTION A
Ihere is an action in warranty in mat
ters of offence or quasi offence, as well as
in matters of convention, but it is only

POSSESSOTY

Denis,

on condition that the facts on which rests

the demand in warranty, be the same us<

those on which the principal action is
hased

Darragh v, Coté, 48 Que. 8.C, 478
(8 11 A—43)—PENAL OR REMEDIAL

Au action under art, 1834 (( L]
amended, against one who has failed to de

clare his  matrimonial status, is  well
by a plaintiff suing alone in his
exclusively,  [Comp. Cardinal

13 QPR 44, 413;: Lamon
13 Q.P.R. 397.]

own
v |.|>n[||u_\‘
tagne v, Galhiraith

Morse v. Langston, 14 Que. PR, 70,
(8 11 A48 -Uxper FACTORIES ACT OR
vaber Esrerovers' Liamory Aer
It was the intent of the legislature that
a violation of the statutory duty imposed
by the Nova Scotia Factories Act, which
requires that all dangerous parts of mill-

machinery, ete., shall be, so far as

practicable, securely guarded, should create

a liability, independent of the Employers’

Liability Act, for the benefit of a servant

who sustained injuries as a result of such

violation of the Factories Act. [Vallunce

v. Falle, 13 Q.B.D. 109; Groves v. i

Wimborne, [1808] 2 Q.B. 402, and S

Ste. Marie Pulp & Paper Co. v. Myers,

Can. 8.C.R. 2 cially referred te

Kizer v. The Kent Lumber Co., 5 D.L.R.

16 N.S.R. 83,

SQUATTIR —POSSESSION—PUBLIC
~—DEFEASIRILITY —POSSESSORY
—Que. C.P, 1064, 1066,

Although possession cannot  be
things in their nature

DOMAIN
ACTION

invoked

concerning inde-
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2v
feasible, yet even a precarions possessor of |
ings defeasible in themsely
pot defeasible according to law, may pre
except ngainst the

although |

seribe against any

owner or the one from whom he holds his
title, and he may take an action in dis
turbunce, if he is, later, disturbed hy a
third party. The party invoking precari

1sness or indefeasibility against the own
of & domain, excepting the Crown itself,
else’s right Ihe posses
squatter gives him a right
Crown if he has fulfilled the
and conditions  required by
ywi he may elaim his concession, and if
¢ hs not yet fulfilled such formalities but
vishies to fulfill them, he should be granted
As Que. C.P. 1066 prohib

Yejects ANy one
pion of &
against the

formalities

¢ preference

< the mixing of petitory and possessory
tions, the defendant cannot, as a plea
to an action in disturbance, file a title to
tublish his ownership. A party who a

res a lot from the Crown has no greater
than if he
dual
lot in possession of a
tuke it
must take a4 petitory action

Aubut v. April, 46 Que

had acquired it from
should he find
third party, he has
back hy force. but

privilege

right te

SC. 476,
B. CoNsoLIDATION,

11 B—45)

In Con. Rule

actions

CONSOLIDATION,
(Ont.) 1807
may he

435, provid
ing that consolidated by

s in the

order of the court or a ju man

ner in use in the superior

s ot com
mon law prior to the Judicature Act 1881

the true meaning of the expression “in the

manner in use,” ete,, to continue the
practice enforeed before the Aet, hut is to
require that, if an order is made, it shonld
be treated in the same manner as hefore
[Martin v. Martin & Co., [1807] 1 Q.B
120, followed.|  The consolidation of four

actions, each by a different plaintiff against

the sume defendants, cannot, upon the mo

tion of the common defendants, be grante
strict sense of the word “con
" to stay abwsolutely the proceed
three and to require the
plaintiffs to unite all their cla in one ac-
tion, or, in the and accurate
action as the test action
und stay the trial of the others pending the
determination of the test
particular vaeh
distinet  from  the issue in the others,
though each action was based upon an al
leged injury to the premises of the plain
tifl. cansed by the spread of the same fire
negligently set out by the

their land  and  negligently
spread to the plaintifi’s land.  [Amos v,
Chadwick, 4 Ch.D. 869, affirmed, 9 Ch.D.
400 Westhrooke v. Australian Royal Mail
Steam Navigation Co., 23 LJNS, (P, 42;
Lee v, Arthur, 100 I

cither in the
sulidation
actions

looser less

sense, to select one
action, as the

issues in case would be

defendants on
allowed  to

ACTION, 11

R. 61; Williams v. | misrepresentations,

I'p. of Raleigh, 13 (Ont.) 50, special
Iy referred to.|
Kuula v, Mo Mountain  (No. 2), &

DR, 814, 26 O . 582
UNITY OF CAUSE OF ACTION—BREACH OF
CONTRACT— PROCUKING BREACH
Gas Power Agency v, Central Garage
Co., 19 W.LR. 193 [Aflirmed 21 Man. LR
406, 19 W.L.R, 442/

CONSOLIDATION OF —Obinr 49, R, 1, Bririsy
COLUMBIA—RULE ABSOLUTE.
Order 49, r. 1, of the British Columbia

rules, by which “canses, matters or appenls

may be consolidated by order of the cour
or judge, in such manner as to the court
or judge may seem meet,” is absolute and

leaves the matter so far as ultra vires (s

weerned entirely in the hands of the
judg
Arnold Estate; Dominion Trust o
v. New York Life Ins. Co; Dominion Ty
Co. v, Mutual Life Ass'ee Co. of Canadi
Dominion  Trust Co. v. Sovereign Life
Ass'ee Uo, of Canada, 44 D.LR. 12, [1918]
AL 54, aflirming in part 32 DLR. 33

[See 32 DLR. 301, 35 D.LR. 145.)
CONSOLIDATION — JUDGMENT ENTERED
ONF CASNE AVIHER CANF JUST coNM
MENCING—PrACTIcr
e is no practiee which justities a

judge in ordering the consolidation of an
action in which judgment has been entered
one which just |

has cOmmence

with

such org makes it necessary to try
substantial question over again along
with other questions, and in effect sets
aside a  judyg of the same court
| Ba v. French, 1 Ch. 428, distin
guished. |

48 D.LR. 301
441.)
JOINDER  oF

Windihank
323, 26 BOCR

ACTIONS

CONSOLIDATION  OF

PARTIES ATTORNEY GENERAL
RATEPAYERS—JUDICATURE  Act, RSO
1914, ¢, 66, 8. 16 (h)—Rures 66 69
134, 320
Ottawa Separate School Trustees v. Que
bee Bank: Ottawa Separate School Trus

tees v, Bank of Ottawa; Ottawa Separate
School Trustees v. Murphy, D1 15
30 OLR, 118, [See 13 OW.N, 369, also

[1917] AC, 62, 32 DL.R. 1, affirming 24
DL 475, 34 OLR. 335; [1917] AQ
76, 42 D.L.R. 10, reversing 30 D.L.R N
36 OLR. 485; see also 45 DLR. 218 50

D.L.R. 189.]
COMMON DEFENDANT - DISTINCT CAUSES OF
ACTION — DIRECTION A8 TO TRIAL

Lyon v. Gilehrist, 2 D.L.R. 902, 3 O.\V.N
1086
CONSOLIDATION AT INSTANCE

~NEVERAL ACTIONS BROU
SAME DEFENDANT,

Where several actions are brought hy
different  plaintiffs against the same de
fendant, alleging that the plaintiffs were
indy to purchaze shares by frandulent
consisting  of  oral

OF PLAINTINF
HT AGAINST
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statements made at  different interviews,
the case is not one for consolidation. The
court  will not order, at the instance
of the plaintitls, consolidation of actions
brought by different plaintiffs against the
same defendant upon claims that they were
frandulently induced  to  subseribe  for
shares in a company, where the alleged
fraudulent statements were not covered by
any common prospectus or other represen-
tation made generally to all of sueh plain
tifls as distinguished  from the separate
repr ations made to cach of them
Carter v, v O'Brien Co.,, & DLR,

28, 3 OW.N 888!

CONSOLIDATION OF ACTIONS FOIR SAME  DE
MAND—PREMATURE  ACHION  BY  SAME
PLAINTIFFS,

rder may e made consolidating two

actions brought by the same plaintiffs to

recover the loss unde fire insurance pol-
jey, where the second action was hrought
within the statutory period of limitation
to prevent the lapse of the claim in case
it should be held that the first action was
premature. [ Martin v, Marting 1 Q.B, 420,
applied. |
Strong v. Crown Fire Ins. Co, 1 DL
T3 OOWN, 481, 20 O 901, (]

versed, 4 DI 24,

CONSOLIDATION OF ACTIONS ORDER FoR
TRIAL OF ACTIONS TOGETHER - TERMS
Cox

N,

Clarkson v. MeNaught (No. 31, 1 DILR.
WIN, 3 OW N, s0s,

PARTIES  COMMON  DEFENDANT-—DIsTINCT
CLAIMS OF DIFFERENT PLAINTIFFS FOR
DAMAGES ARISING FROM FIRE SET OUT BY
DEFENDANT—DIRECTION A8 TO TRIAL-—
MULTIPLICITY  OF PROCKEDINGS—EXAM-
INATIONS FOR DISCOVERY.

Kuula v. Moose Mountain, 2 D.LR. 900,
3 OMNN 1015 [Aflirmed DR 814,
CONSOLIDATION — SETTING  DOWN  SEVERAL

ACTIONS FOR TRIAL TOGETUER.

Olson & Johnson Co, v. MeLeod, 13 D.L.
R. 945, 256 W.LR, 472,

CONSOLIDATION,

Where a tenant in the one action sues
two of his subtenants under two separate
eanses of action and it appears that the
ights in both eanses depend on
tion of the lease from the
plaintitls landlord, the actions will, on mo-
tion, be consolidated for trial
Allen v, Jolmston  (No,
640, 25 W.LR, 397, 5 W.W.R. 85,
SEVERAL  ACTIONS  RY  SAME  PLAINTIFF

AGAINST  DIFFERENT  DEFENDANTS —AP-
PEAL FROM ONE ACTION—STAY OF OTI1-
FROACTIONS UNTIL DETERMINATION OF
APPEAL-—COSTS—=NOTICE  OF  MOTION
FOR STAY,

Flexlume Sign Co. v, Globe Securities
Co., 10 OW.N. 380,

JOINDER  OF  CAUSES  OF  ACTION—C'LATMS
ARISING OUT OF THE SAME OCCURRENCE,

Laister v. Crawford, 2 O.W.N. 547

3 D.L.R.

w

8

M

OINDER  OF  PLAINTIFFS — SEPARATE
CAURES OF ACTION
Harris-Maxwell Larder Lake Mining Co.
v. Gold Fields Limited, 23 OLR. 625, 1%
\ [Appeal v I by consent in
details, but otherwise dismissed, 23

CONSOLIDATION —QUERFC PRACTICE,

If, in the course of an action on a promis-
sory note on which the defendant had pre
sented une  demande  reconventionnelle in
order to be discharged from liability, the
plaintiff hrings action on another note, the
defendant ix not entitled to have the in-
noof the first struck out pending an
application to have them consolidated to
enable him to set up the compensation in
his demande to the second, connection he
tween the two and between the second and
his demande being absent,  The alove con-
ditions do not warrant the court to permit
the de it's connsel to withdraw under
tnles of Practice
Cliche, 44 Que. S.C. 170,

HYPOTHECARY ACTION — ANNCLMENT — LIS
PENDENS

There is no identity between an aetion
to enforee an hypothecary obligation and an
action to annul the said obligation and to
avoid opposing judgments: the remedy is
solidation of the actions under art. 201
Q. and not the exception of lis pendens.
yeraft v. Little, 17 Que, P.R. 436,

ACTIONS FOR LIREL

Three actions in damages for lilel he-
tween the same parties may conveniently he
consolidated.

Villeneuve v. Martin, 18 Que, PR, 475,

QUEREC PRACTICE.

Two or more actions may he consolidated
for the purposes of enquite h g and
indgment if they are hetween the same
parties and the questions to be decided
i substance the same.  The consolidation
two or more canses in which the parties are
not the same can only be ordered when
these causes can he heard and decided at
the same time and when the same evidence
can be used in them all.

Souncisse v. Maybury, 18 Que. P.R. 165,

JOINING ACTIONS ON INSCRIPTION IN REVIEW,
Peloquin v. Woodley, 12 Que. P.R. 219,

C. SPLITTING D SUCCESSIVE SUITS,
(§ T C—bon)-
TION—SUCCESSIVE SUITS,

An action for the unlawful detention of
horses may he maintained notwithstanding
a former suit between the same parties for
the rental of horses, where, in the later
action, a different right is asserted as to
animals that were not the subject of the
former action, although hoth actions grow
out of the same contract of rental.

MeCuteheon v, Johnson, 13 D.L.R. 41, 23
Man. L.R. 559, 24 W.L.R. 868,

LITTING—UAUSE OF AC-
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JoINpER.

See Pleading: Parties,

(8§ 1T D—460) —-JorNpeR.

In an action for an instalment of %300,
past due on a mortgage, and for the re-
payment of 105 of insurance on the mort-
guged premises as agreed, $200 for goods
sold and delivered and $37.50 for insurance
thereon, where the evidence shews that, by
an agreement between the defendant and
the plaintiff, the defendant assumed the lia
bility of 834207 due by the plaintiff to a
third party, of which $200 was to he ap
plied in satisfaction of the goods sold and

the balance on the mortgage, and the de-
fendant set out a statement of account b
tween the parties shewing a balance du
the plaintiff $175, which the defendant paid
into court, the claim for insurance paid
on the goods fails and, the defendant’s state
ment  of unt being correct, judgment
will e rendered for the balance due the
plaintiff for

Chapdelaine Wilkinson, 4 D.L.R. 200,
JUBGMENT FOR DERT AND SETTING ASIDE

FRAUDULENT CONVEYANCE—JOINDER,

A simple contract creditor suing on he
half of himself and all other ecreditors of
his debtor to set aside an alleged frandulent
convevance by the latter may join the deht
a5 a defendant and recover jud m.-ul
izainst him for the amount of his elai

furns v. Matejka, 1 D.L.R. 837, 4 \l R.
58,19 WLR. 868, 1 W.W.R. 431,

ACTION NOT AFFECTING

or

Jorxper—CAvsE oF
A CODEFENDANT,
Two separate can of ae
which of the ndants
cern, eannot be joined,
Nev v, Ney (No, 2),
21 O.W.R. 524
JorsnEr—CrLaIM - AGAINST
LAND AND AGENT EFFE(
LEGATIONS OF FRAUD.
Where a vendor seeking rescission of an
ment for the sale of lands is unahle
‘riain the exact legal relations exist
between the two  defendants ainst
whom he makes his claim alternatively and
pleads that he was induced to sign the
ment, of which he asked the resciss
the fraud of hoth defendants, one of the
ndants being a comnany dealing as real
estate agents, which had acted as agents for
the vendor, and the other defendant being
the person in whose name the land was
purchased, who was also vice-president of
the defendant company ; the eause of action
is a single one, viz, the breach of trust
arising out of the alle fraud, and the
statement of claim is not irregular as for

in one of
no con

on,
has

one

1 DLLR. 641, 3 O.W,

PURCHASER  OF
TING SALE—AL

to as

ing

misjoinder  of two causes  of action
[Smurthwaite v. Hannay, [1804] A.C. 494,
10 Times LR, 649, followed; Thomas v.
Day, 4 D.LR. 238, distinguished: Phos-

phate Sewer Hartmont, 5 Ch. D.

age Co,

ACTION, II D. 30

304, and Kerr on Fraud and Mistake, 14th
ed., 412, specially referred to.]

lrulgl-- v lh\wr. 6 D.LR. 446, 5 ALR.
49, 22 W.LR. 158, 2 W.W.R, 1049,

JOINDER OF SEPARATE CLAIMS—CONSPIRACY
TO COMMIT BREACHES OF SEVERAL AGREE
MENTS— NEPARATE  BREACHES RBY DIF
FERENT DEFENDANTS— SEPARATE TRIALS

Grip Ltd. v. Drake, 10 D.L.R. 803, 4 O\,
1000, 24 OW.R. 333,

Jorsner — Torr

N.

AND  CONTRACT — “Syarn

DERT PROCEDURE"—SEVERANCE,
A small debt summons under the “small
debt procedure” should not be entirely set

aside, under the Saskatchewan practice, hwe
cause some of the claims therein are in
tort and hence not within the purview of
rule 4 of the Distriet Court rules (Sask.)
allowing small claims and demands for debt
to be brought in one action, but those
claims in tort should be struck out and the
other issues which do come within rule 4
should be allow stand.  [Paradis v,
Hotton, 3 W.L.R. eriticized ; Fitzsim
mons v. Mclntyre PR, (Ont)
119, applied.]

Whitchelo .
SLR

317,
(1869), 5

10 DLR. 635, 6
214, 23 W.L.R. 5 3 W.W.R. 1135

JOINDER OF CAUSES OF ACTION—DPARTIES—
DIFFERENT CAPACITIES
Jackman v. Worth, 4 O.W.N. 911,

PARTIES—TOINDER OF PARTIES AND CAUSES
OF ACTION —SEVERAL CLAIMS—1" NITY.
Ash v. Ash, 16 O.W.N. 144,

PLAINTIFFS JOINING IN ACTION—EXCHANGE
SEPARATE CAUSES OF A
WCTION — TrANSVER — REG

Colvin

ISTRATION

MacKay v. Mason, 4 OW.N,
CONVENTIONAL  DEMAND—IN( IDENTAL  DE
MAND,
The incidental demand by the plaintif

unlike the conventional demand hy the de
fendant, forms a whole with the principal
demand, although a contestation inde 1
ent of the testation upon the principal
action may be joined with the incidental
demand: the proceedings taken and the
documents filed in the one are common to
the other, and one party can with impunity
abandon his pleas

St. Jerome Power & Electrie Livht
v. Town of St. Jerome, 18 Que. PR

OF ACTIONS OF DIFFERENT PARTIES,

The joinder of actions between different
parties can only be allowed if they were
heard and decided in the same time and on
the same evidence or when the evidence in
one case can be used in the other.

Brodeur Co. v. Merrill, 18 Que. P.R. 386,

ACTION IN WARRANTY,

The principal action in the action in
warranty cannot he joined for the purp
of Iwurmg and judglm-nt when the prin-
cipal plaintiff has no interest in the issue
raised hy the action in warranty, and the

Co.

377,
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principal action has no connection with the | ete. Co. w.

nts in warranty.
Id v. Montreal Tramways Co., 18
Que. P.R. 136,
P'OSSESSORY AND PETITORY
RANTY—DEFENCE

The general principle that there cannot
be a demand in warranty in an action for
recovery of possession of Jands is subject
to exception in the case of &
inst whom an action is hrought in re
to disturbanee of which the vendor has |
In a possessory action, the plaine
it who has the right to
i warranty against a thivd person, after
the filing of a defence in which it is con
tended that the possessory action has bheen
joined with a petitory action, not bound
to file an answer to such defence  before
exercising his recourse in warranty: it is
left to the warrantor to raise this question.
tevond the actions of formal warranty and
of simple or personal warranty in regard
to which provision i« made in arts, 183,
ete, CLOP (Queso, which entitle the plain
Ll in o warranty to have a stay of procee
ings in the principal action, there is also
the diveet and independent action which is
given under art. 1508 of the Civil Code

Montreal Tramways Co. v, Town of St
Laurent, 30 Que, 8., 57,

actions—Wag

purchaser

the canse

take recourse

DIFFERENT CAUSES OF ACTION —AMENDMENT,

When a plaintiff has prayed that the de-
fendant he ordered to render him an s
count of the sale of goods from which the
ndant has devived the ceds, with-
ont payving the plaintiff the commission
to which he was entitled, the plaintiff can
not ask, hy way of amendment, that the
defendant be ordered to puy a sum of 3200
for commission due on the sale of a certain
quantity of copper for the defendant. These
two causes of action lead to different judg
ments, and should be heard at different
trials.

Beaudoin v. Gagnon, 15 Que
(§ 11 D—62)—JorxpEr OF
NEGLIGENCE ACTION,

Anderson v. Buckham. 14 DR, 518,

P.R. 343
DEFENDANTS

ADJOINING OWNERS.

See Abutting Owner

Party wall, see also Easements,

RIGHTS TO LATERAL AND SUBJACENT SUPPORT
LIABILITY FOR REMOVING SAND FROM
ADJOINING LOT,

The rights of adjoining landowners to the
free use and enjoyment of the land in its
natural condition, not only as re,
eral but also subjacent support, are rights
incident to the land itself and not a mere
easement: hence, the act of such owner in
removing sand from a sandy beach of an
adjoining lot, thereby facilitating the action
of the wind and water in washing away a
portion of the land, will render him liable
for damages oceasioned thereh [Dalton
. Angus, 6 App. Cas, 740; Jordeson v. Sut
ete., Co, [1809] 2 Ch. 217; Trinidad,

Ambard, [1809] AC. 3, ap

plied
Cleland v, Berberick, 25 DL.R 3, 3
..l ) [ Aftirm 29 D.LR. 72, 36
O.L.R. 857.]
IMPROPER USE OF FENCE— POSSESSORY  AC
TION,

Ihe possessory action en complainte Ties
1o repress the impr use of a boundary
fenee by the neighbouring owner. To use
such fence for drving elothes and hanging
linen and other elothin istitutes an abu-
sive nse of the fence and a hindrance to
the possession of the neighbonr.
onchard v, Tremblay, 51 Que. S.C. 68,
DAMAGE FROM FALLING TREE - NFIGHROURING

PROPERTY - LAND IN 118 NATURAL STATE,

An owner of land which has been left in
its natural state and on which a decaying
forest 1 remains is under no obligation,
apart from negligence or nuisance being
shewn, to eut down the tree to prevent its
heing Wown over upon the house of an ad-
joining owner, althongh notified hy the lat-
ter of the danger, particularly where on re
ceiving notice he offered to allow the honse
owner to enter and ent it down,  [Smith v,
Giddy, [1904] 2 K.B, 448; Giles v, Walker
(18001, 24 Q.B.D. 656; Crowhurst v, Am-
ershum Burial Board (1878), L. 4 Ex. D.

b, veferred to

v. Smith, 17 D.LR. 92, 19 B.C.R.
T WL 100, 6 WAW.R, T
BOUNDARIES —OVERLAPPING,

In proving the possession of adjoining
lots of land referred to as houndaries in a
given instrument concerning a lot of wood-
land, it is not necessary to prove a title
that reaches back to the Crown, occupa-
tion with colonr of title in the case of such
land being suflicient.

Boehner v, Hirtle, 6 D.L.R. 548, 46 N.S.R.

231.

ADMINISTRATION.

Of decedents’ estates, see Executors and
Administrators,

Of Tunaties’ estates, see Insane 'ersons.
Of infants’ estates, see Infants,

ADMIRALTY.

1. JURISDICTION,
IT. PRACTICE: PLEADING AND PROCEDURE.
uliar to vessels and
ing; Carriers; Colli-

\s to matters
navigation, see Ship
sion: Seamen.

Annotations.
Liability of a ship or its owners for neces-
saries supplied: 1 D.LR. 450,

limitation of

Coll 18 on high  se
jurisdiction: 34 D.LR. 8,

1. Jurisdiction.

Jurisdiction of Prize Court, see Prize
Court.
(§ I-—=1) — NECESSARIES AND REPAIRS =
FowaGE—MARITIME LIEN

By virtue of ss. 4 and 5 of the Admiralty
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Court Act, 1861, where a ship is not un
Jder arrest and its owner is domiciled in
Canada, the Exchequer Court of Canada has
no jurisdiction over an action for repairs
or necessaries supplied to the ship.
formed in connection with
the repairs, not at the owner’s special re
quest, is not within the purview of f “claims
vl demands for services in the nature of
within the meaning of 8. 6 of the
Vdmiralty Conrt Act, 1840, as would give
the court jurisdietion over the neith
er claim for nor for aries is
the subject of & maritime lien

t An objection to the jurisdiction
old good even if made after the trial
Barge “Leopold,” 45 D.L.R.

2, Towage

towage nece
will

stack v, The
W5, 18 Can. Ex

LHEFT FROM ADMIRALTY NAVAL STATION,
An ohjection to a convietion by a Crimi-
nal Court of a person for riving  pro

perty stolen from the navy, on the ground
that such an offe should be dealt with
by Naval Court, is bad

R. v. Day, 16 B.C.R. 323,
Pracrice,

It is no objection to the jurisdiction con
ferred by & 34 of the Admiralty Act, 1861,
that section relates to practice on
Iy, particularly where r. 228 provides the
practice in respect of Admiralty proc
imgs, in cases not specially provided for hy
be that of the High Court of
in England.

I'he I\mg v, The “Despatch.”
221, 22 B.C.R. 365, 16 Can. E
23 D.L.R, 351

Corrision-—CLAIMS FOR LIFE AND PROPERTY

Ihe proceeds of the sale of a ship sold
under an order of the court to satisfy claims
for loss of life and property arising from a
ollision on the high seas, should be distrib
tted in accordance with the provisions of
the Tmperial Merchant Shipping Act (1808
8, 508), under which the claimants for
loss of life or personal injury are entitled
to seven-fifteenths of the fund paid into
and must rank pari passu with the
claimants for loss of property for the bal
ance of their clai

Canadian P:

hecnnise

od

the rules, t

Tistice
25 D.LR
314, re

ourt

S8, “Storstad.”

10 D.L.R. 615 Can. S.C.R. 324, varying
4 DLR. 1. [Reversed hy Privy Couneil,
i1 DILR. 04.]

APPEAL—TJURISDICTION —LEAVE OF COURT.

Ihe Exchequer Court, sitting in appeal,
ot entertain an appeal from an inter
ocutory decree without leave having pn
Viously been obtained from either the |
Tidge in Admiralty or from the Judge
the  Exchequer Court, as requived by s,
I oof the Admiralty Aet (R.S.C. 1906, ¢
141),

lulinson & Mackay v.
17T Can, Ex, 15

The “Nefl” (No. 1),

h'nhlm‘Tlnr\‘ OVER SUBJECT-MAT

TER GENFRALLY.
Ihie master of a ship is only entitled to a
Dig—2.

Can,

ADMIRALTY,

reasonable notice terminating his contract
for employment; what is reasonable notice
is a question of fact for the trial judge,
who in an action in rem for wages in lien
of notice of dismissal may condemn the
<hip or its bail for such wages in the na
ture of damages for wrongful dismiss<al
See also 1 Halshury's Laws of England, p
60: The Great Eastern, LR, 1 A & |
INg
Kane v. The Ship
447, 13 Can, Ex. d02,
JURISDICTION  OF SUBIECT MATTER — ARREST
OF SHIP FOR SEAMAN'S  WAGEs— k¥
FECT OF UNCERTAINTY OF OUTCOME ON
ACTION FOR EQUIPPING SITIP
Where a ship is under arrest for a sea
man's wages, an action for equipping the
vessel may be maintained wnder s,
the Admijralty Court Aet, 24 Viet, e, 10,
irrespective of whether the seaman elaiming
for less than fifty |||-|m<| will he to
suceeed  under = the  Merchant
Shipping Aet of lwt. 58 Viet
e, 60, in his action: since it is the |
fact of the arrest and not the probable
future result of the s aetion that is
to determine the of jurisdiction
under the former
Momsen v, “The
18 BOR
R. 90.]
JURISDICTION —\W AGES CLAIMS
Claims for seamen’s wages with less than
$200 due to any one claimant may be

Tohn Trwin,” 1 DL

13 D.L.R, 42

\urora.” s
14 D.L.R. 31, 17 DI

[See

Jorsper

joined
in an action in admiralty against the ship
and the Exchequer Court will have jurisdie
where the aggregate of the claims« so
joined is more than 200, [Beaton v, “The
Christine,” 11 Can. Ex. 167, approved.]

Burke v. “The Vipond,” 14 D.L.R. 396, 14
Can. Ex. 326.

Water supplied to a ship for the use of
her “equippi
a ship” within the weaning of & 4 of
the Admiralty Courts Act, 1861
Admiralty jurisdiction over any
cluim for the building, equipping or repair
of any ship if at the time of the institu
tion of the cause the ship or the proceeds
thereof are under the arrest of the court
Ihe scope of the Act is to protect
rial men who build, equip or repair a ship
as a ship, and to extend a limited lien to
men who furnish  necessaries in  foreign
latter term meaning anything
necessarily supplied to the ship in the
prosecution of her work,

Peter Judge & Sons v. The
Irwin,” 14 Can.
JURISDICTION —ACTION

FUL DELIVERY OF GOODS

CILED IN CANADA—COoLONIAL COURTS OF

Apmirarty Acr, 1800 (1mre.), s, 2
BRITISH POSSESSION.”
iregor v, The Ship
R. 110

tion

engines and crew is not

which

gives the

mate

ports, the

Ship “John

IN REM FOR WRONG

OWNERS DOMI

“Strathlorne,”
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JURISDICTION  OF SURJECT-MATTER — Abbi- | Smith,” 22 D.L.R. 488, 15 Can, Ex. 111,
TIONAL EQUIPMENT 10 VESSEL—WHEN | affirmed.)

CONSIDERED “ NECESSARIES," | “A. L. Smith” and “Chinook™ v, Ontario
Making alterations and additions to the | Gravel Freighting Co., 23 D.LR, 491, 51
structure and equipment of a fishing ves Can. S.CR.

sel in order to change her from a trawler
s0 as to permit fishing from small hoats
to be regarded as “necessaries™ for the cost | e
of which a  judgment rendered
tinst a vessel in adm
[Williams v, * d
and “The R
516, specially refe
ctoria Machinery I “The Can

JURISDICTION OVER PERSONS AND VESSELS,
Vhere the master of a ship, which is in
home port, acting under instructions
from the owners' man purchased cer-
twin supplies for repairing the ship prior
to her saili which, following the ens
tomary practice of the firms furnishing the
goods, were charged to the ship or 1o its
. owners, the credit will he presumed to
ada® and “The Trinmph.” 14 D.LR. 318, | aye heen given to the owners il mOCLe e
18 BCR 515, 15 Can, Ex, 142 master, and the master having incurred no
Forbiay  suips — COLLISION  IN - FORFIGN | personal liability, is not entitled to enforce
WATERS # maritime for such supplies.  [The
A proceeding in an American court, for Ripon City, [1807] P. 226, distinguished.]
the limitation liahility of ships of Am Kane v. Th shn Irwin, 1 D1
erican registry for the consequences of a 447, 13 Can. Ex, 502,
collision in American waters, does not oust
the jurisdiction of the Canadian courts to
proceed in an action in rem oupon a subse (8 1T—0) —SALvAGE—LIABILITY OF SHIP
quent seizure of the ships in Canadian AND CARGO,
Waters The rule upon a claim in admiralty pro- ‘
’ Smith” and “Chinook™ v. tOnt ceeedin for salvage is, that unless there ¢
ghting Co., 23 DLR. 491, 31 | Qs a specific agreement for a sum certain,
Can, SCR. 39, allirming 22 DULR, 485, 15 | the interests in the ship and cargo are only

II. Practice; pleading and procedure.

Gravel

Can Ex. 111, severally liable each for its proportionate
(§ T3 —SHmrrise —JURISDICTION — (0N ~h.un- of the salvage nuneration.  [The ; |
PRACT MADE WITHOUT REFERENCE o Ar- | “Mary Pleasants" Swab, : “Pyr 1
PLICATION T0 COURT— SFCURITY FoR RE- | Dee” Bro & L. 186: The “'"'.‘ " 10 P.D.
TUSS OF SHIF, ‘ 114, referred to.] i i .
Heater v. Anderson, 13 Can, Ex. 41 Peninsular Tug & Towing Co. v. The '
(§ 1= EXCHEQUER  COURT — CONDEM- j‘,\"'l'h"" £2 D.LR. 000, 15 Can. Ex. 124. ‘
NATION OF SHIP—INJURY TO BRIDGE, TRANSFER OF CAUSE—(COMITY ‘
A ship may be sued and condemned in On the ground of comity, the l‘:\‘vhwpn-r ¢
damages in the Exchequer Court in favour | Court will not entertain an application for 1
unicipality whose bridge over a river the transfer of a cause from one admiralty 5 1
by the ship running into it | district to another without the application : o
through bad navigation amounting to negli having first been made before the local t
[Jones v. C.P.R, Co., 13 D.L.R. 900, | jud
LJ.P.C. 13, referred to. | Johnson & Mackay v. The “Neff” (No. 1
City of New Westminster v | 2), 17 Can. Ex. 158. (
gen,” 21 DALY 21 B.CR. 07 PRACTION — CROWN — SECURITY — STAY OF
BEAMEN'S WAGHA—TJURISDICTIONAL AMOUNT PROCKEDINGS — CONSOLIDATION OF  AC-
RIGHT AGAINST SHIP, | e a2 — pe
Since under 5. 194 of the Canada Ship- | The hnw v. The “Despateh™ (No. 1), 3
ping Act, e. 113, RS.C., a master of a <hip 16 Can, Ex. 310, 21 BCR a
is put upon the same basis as a seaman in tl
respect of recovery and remedy as well as PRELIMINARY PROCEEDINGS i
of substantive rights, a claim of a master v. The “Aurora” 17 D.LR. 13, ay

for wages less than the jurisdictional 18 B.C.R. 449, 15 Can. Ex. 31

amount s within the restriction of 5. 191, | (oLLISION ACTION—FOREIGN PROCEEDINGS-—
which the Admiralty Court has no juris Rune as 1o,

diction to enforce against the ship of the The rule as to restraining a collision ac-
detendant tion in the domestic forum heeause of an

Beek v. The “Kobe,” 24 D.LR. action relating to the same matter in a
JURISDICTION  OVER  PERSON—APPEARANCE | foreign court is one of convenience and fair A
10 CONTEST LIABILITY, | dealing, bat can only be invoked by the 90
Where owners appear and contest the | defendant where the plaintiff is in some sl

Tiahility of ships they become parties to the

wity responsible for or a party to the for- ; B
action and subject to have per

al judg eign proceedings: so, if the defendant has

ment pronounced against  them for the | given a bond to pay the damages awarded, 8
amount of damages properly recoverable for | if any, and has thereupon obtained the
the negligence of their servants,  [Ont. | release of the ship arrested in Canada, it is
Gravel  Freighting Co. v, The “A. L. | not open to the defendant to object to the a




ADMIRALTY, IL

jurisdiction on the ground of a pending
action taken by one of the defendant ships
in a United States Court to limit her
liability, although the collision occurred in
American waters and the defendant ships
are botn of American register. [St. Clair
v. Whitney, 38 Can. S.C.R. 303, distin-
auished
Onturio Gravel Freighting Co, v. “A, L.
Smith” and “Chinool 2 D.LLR. 488, 15
Can. Ex. 111 [Aflirmed in “A, L. Smith”
and “Chine v. Omt, Gravel I‘n ghting
Co,, 23 DLR. 491, 51 Can. S.C.R, 39.]
(§ I 6 —INJURIES TO SHIP |'AIHILN ~
ASSIGNEE — MORTGAGEE — TRUE  OWN-
ER
The assignee of a ship, to whom a ship is
igned for the purpose of enabling him to
cute ¢ valid mortgage thereon on behalf
of u foreign subject, cannot maintain an
wtion for injuries to the ship, where his
certificate of British registry, to establish
his ownership, had not been obtained until
after the oceurrence of the accident: and
cannot by virtue of s 45
v Shipping Aet, be deemed the
nor may the fore assignor  be
as u party to such action without his
written consent

C.P.R. Co, 25 D.LR. 51, 22

Parties
In an action in Admiralty by ship own-
ers to recover salvage remuneration for
resciing a disabled ship in response to her
call for aul, the court may, upon conseni
of the master and crew of the salving vessel
entitled to participate with the owners in
the distribution of the salvage remunera-
tion, join as parties at the hearing, and
determine the amount of salva remunera-
tion and its apportionment
Piekford & Black v, Stevmship “Lux,” 8
024, 14 Can, Ex. 108
7)1 —CorLrsioNn wire CROWN SHIP—
CROSS-CAUSE—SECURITY BY CROWN
A action in personam against the master
L government tug, for his negligence in a
Alision with the plaintiffs ship, is neither
an action in rem or in personam against
the Crown; nor can it be considered a eross-
canse to a proceedings in rem by the Crown
against the plaintif"s ship, so as to permit
a stuy of the Crown's proceedings, under
8 34 of the Admiralty Act, 1861, until it
furnishes security to answer the judgment
which may be ined in TOss-cause,
[The King v. T " p 23 D.L.R.
3 5 WWR 3, 32 W.L.R. 13, re-
verse
Ihe King v “Despateh,” D.L.R.
16 Can. Ex. 314, 22 B.C.R. 365. [See
28 D.L.R. 42, 16 Can. Ex. 319, 22
L4068,

I1—5) —PRACTICE—SEIZURE  OF RF§—
REARREST OF VESSEL RELEASED ON BAI
NONSATISFACTION OF JUDGMENT.

A warrant may issne for the rearrest of
4 vessel to answer an unsatisfied judgment

for the claim on which it was originally

arrested, where the vessel had been released

on bail and exeention aguinst the ending
owner and sureties had been returned nulla

bona.  [“The Freedom™ (1871), LR, 3 A,

195, followed. |
v. The “Aurora”
31, 18 B.OC.R ]

ARREST OF SHIP—TUG HIRE.

No greater sum than 10 cents per mile ean
he taxed to the marshal for boat-hire and
traveling expenses in executing a warrant
1o arrest a ship under the Exchequer Court
Admiralty taritl.  [For previous decisions
in the same procecdings, see 13 DL.R. 429,
and 14 D.LR. 31.]

Momsen v, The *. a," 17 D.LR. 750
15 Can. Ex.

EFFECT OF ARREST ON REPAIRS SUBSEQUENT
THERETO — BENEFICIAL REPAIRS — oS-
SESSORY LIEN—PRIORITY

A shipwright has a possessory lien for
repairs done to a ship, and shouid be paid,
in priority, not alone for such as were done
to a ship, previous to her arrest, but also
for such as were done after, and which are
beneficial and necessary to and upon the
ship. A reference should be made to the
registrar to ascertain the extent to which
the repairs after arrest are beneficial

Halifax Shipyards & Montreal Dry-docks
Co. v, The “Westerian,” 50 D.LR. 543, 19
Can. Ex. 259,

SHIP-SEIZURE T0 ENFORCE LIEN FOR NEC-
ESSARIES .

The fact that the statutory lien for
necessaries supplied to a ship away from
her home port and in a country where her
owner is not domiciled, may have to be
postponed to & prior charge, is not a
ground for setting aside the warrant of
arrest in an admiralty n and does not
prevent the enforcement of the lien for
necessaries in so far as may be lawful
upon the facts which may develop after
wards upon the trial further disposi-
tion of the case. [The “Se LR 1A &
E. L applied. ]

Victoria Machinery Depot Co. v. The
“Canada” and the “Triumph,” 17 D.L.R.
27, 18 P.CR, 511, 15 Can, Ex. 136
FISHING TACKLE ON VESSEL—"NECESS ARIFS"

—WHAT CONSTITUTES,

Fishing stores such as hooks, gafls, nip-
pers, and knives used by a boat in the

ibut fishing trade are as much “neces-

*in admiralty law as are sailing
stores 1o a vessel engaged only in
portation. [\ ictoria \lm hinery €

“Canads 17 D.LR. 27, 18 BC.R.

referred to; The * lmmlu- " 1 Hag. Adm.

109, 2 Hag. Adm. 137, followed.]

Pichon v. “The Alliance No. 2" 20
D.LR. 70, 20 B.C.R. 560,

Prize  COURT—AGREEMENT OF  PURCHABE
BY NEUTRAL PRIOR TO WAR—SUBSE-
QUENT COMPLETION BY BILL OF SBALE—
DETEXTION ORDER,

The “Bellas,” 20 D.L.R. 989,
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SEIZURE AXD CUSTODY OF THE RES.

A warrant for the arrest of a ship for
supplies furnished, may be issued by the
deputy registrar, notwithstanding the af
fidavit therefor omitted the material al
legations of the national character of the
ship and that the aid of the court was ne

39 (Admiralty Ru
Canad gistrar has power to
dispense © of the preseribed par
tienlars for the issuance of a warrant,
without disclosing his reason for doing,
and without laying his diseretion o

CRSUTY

tson v. “The Tuladi,” 4 DLR. 157, 17
170, 15 Can. Ex. 134,

SEIZURE FOR TOWAGE ' SHIP
A vessel built for show and not for
transportation is a “ship”™ within the mean
ing of miralty law and is subject to
seizure for tows
Neville Canneries v, “Santa Maria,” 36
D.LR. 619, 16 Can. Ex. 481,
ADMIRALTY  LAW NHIP WRONG
SEIZED BY CREW-—~CAUSE AND WRI
POSSESSION — POSSESSION —RELEASE

A writ of possession will issue to restore
to her owner a ship which has been wrong
lull\ seized by her crew,

i it Eastern R Co. v, The
L ¢ |II!|~|L [1919] 1 W.W.R. 947
(§ 11—9)—BAL— SALVAGE CLAIM FOR EX
CESSIVE AMOUNT LCOSTS,

Costs of furnishing bail in an admiralty
salvage case may be set off in favour of the
unsuceessful - defendant where  the  elaim
upon which the hoat was arrested was ex
travagantly large

Grand Trunk Pacific Coast
The Launch “B.B,” 17 D.L.R.

Ex. 384,

LLY
oF

|.v(.|ll

SALVAGE—RELFASE ON  BAIL—UOMPETENCY
OF SURETY
Held, that in a salvage case arising in
the Quebee Admiralty District, an incorpo-
rated company duly authorized by law to
carry on the business of suretyship may he
accepted as bail for the purpose of releas
ing lh»- property salved
Re 257 Bars of Silver and Canadian Sal

Vilge .\“n (No. 2), 15 Can, F 370,

(§ T1—11)—GARNISHEE ORDER FROM PR
VINCIAL COURT Ervecr — UNNECES
SARY  PROCFEDINGS —C08TS —BAL—DE
rosty

The  Ndmiralty Court, in Canada, is
hound o recoguize garnishee procee
in othe

ings

courts of the provinee.  The court
should not wcourage or countenance un
necessary proceedings and costs: its duty
Veing to administer the w hetween the

parties and not be influenced by mere tech
niealities oceasioned by a welter of pro-
coedings and costs which may in the cir-
cumstances of any particular case operate
as i denial of justice.  The plaintil in an
action by accepting hail, where a vessel
is released upon bail, must not be taken to

be in a worse posit
the res itself, had ler or with-
in th trol of the Semble the
provisions of art. 1486 and 1487 RS.Q.
1909, wherehy one may deposit with the
Provincial Treasurer any sum of money
demanded of him by contending claimants,
do not apply to cases w) the contesta-
tion between the parties has been decided
by the judgment of a court of competent
Jurisdiction,

Beandette v, “Ethel Q"
281, varying 30 DULR.
Jur, 450,

(§ 11—12)—CRIMES ON WIGH SEAS

The restrictions of Code, s M1 as to
obtaining the leave of the Governor-ten
eral before taking proceedings for the trial
of off s within the admiralty jurisdic-
tion are specially applicable to offences com
mitted upon foreign ships within British
and Colmial territorial waters: they do
not apply to proseentions for offences com
mitted on British ships on the high seas
Cases as to which s. 686 of the Merchant
Shipping Act confers trial jurvisdiction on
Canadian courts in like manner as if the
offence on the high seas had been committed
within Canadian territory are not subject

501, [R. v. Heckman, 5 Can.
242, considered by Long J., and

if the vessel,

16 Can. ks
2 Rev. de

Ritchie,
R. v. Neil
Cas. 1,
LIMITATION OF LIABILITY —NLCESSITY  OF
PLEADING,

There is no right to a limitation of lia
bility under American or Canadian stat-
utes, if not pleaded nor any evidence of
it produced.  [Ont. (_-ruul Freighting (

v. The “A. L. Smith” 22 D.LR. 188, 15
Can . 111, affirmed.)

“A. L. Smith” and “( hnumk . Ontario
Gravel Freighting Co,, 23 DL, I‘ 401, 51
Can. S.C.R. 39,

(§ 11—18)—AMENDMENT—OF  PROOF8  TO
LEAD WARRANT,

The court may allow the respondent to
an application to vacate warrants to arrest
a ship in an action for necessaries, to file
supple entary affidavits so as to shew
jurisdiction in conformity with the FEx-
chequer Court Rules in Admivalty, rules 35
and 36, and to cstablish that the case was
one in which the registrar could properly
exercise his diseretion in granting the war-
rants.  |Letson v. The “Tuladi,” 4 D.L.R.
157. 17 B.C.R. 170, considered.]

Vietoria  Machinery Depot Co, v, The
“Canada’ and the “Trinmph” 17 DR,
27, 18 BR.C.R. 511, 15 Can. Ex. 136,
AMENDMENT.

In Admiralty proceedings, alterations or
amendments  will not be allowed in the
“preliminary acts” at the instance of the
party who filed such “preliminary act.”
[The “Miranda™ (1881), 7 P.D. 185, fol-

40 D.L.R. 120, 30 Can, Cr.
42

P
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lowed; 1 Halsbury's Laws of E
red to.]

Pallen v. “The Troqueis,”
15 BOR 156

and, 04,

6 DL S

(§ N—1v Torxper oF CcLAIMS—CosTs
Where  several  seamen  havin unpaid
. each of which being less than
200 might have been the subject of sum
mury proceedings before a magistrate join
their « < aggregating more than $200 in
one action in admiralty, they are entitled
to their costs in the Exchequer Court.
Burke v, “The Vipond,” 14 D.L.R. 306, 14

Can, Ex. 326

wages claim

ADMISSIONS.

See Evidence

ADULTERY.

AS CRIMF-—TJURISDICTION OF MAGISTRATE.

Adultery, althongh a misdemeanour un-
der an old unrepealed New Brunswick stat
ute (RS.N.B. 1854, ¢. 145), is not a crime
under the Criminal Code, and a New Bruns
wick magistrate has no jurisdiction under
Part NXVL of the Code to try such offence.

ks parte Belyea, 39 D.LR. 24, 45 N.B.R

PROCEDURE APPLICABLE
Ihe repeal in 1886 by the Dominion Par
T

liwment of parts of certain preconfed
tion statutes of New Brunswick, which r
ulated procedure in prosecutions for adul
tery ander RSN.B, 1854, e. 145, leaves
that offence punishable in New Brunswick
under the procedure applicable to indictable
offences generally under the Criminal Cod
of Canada. [R. v. Buchanan, 8 Q.B. 8
referred to.] Adultery is an indictable of
fense in the Provinee of New Brunswick un
der the preconfed i statute of that
RSNB , e 145, 5. 3, which
has not yet (19151 heen repealed by the Do
minion Parliament

R. v. Strong, 26 DIL.R, 122, 43 N.B.R
100, 24 Can. Cr. Cus, 430

provines,

Orrexer IN New  Broxswick—R.S NGB,
1S54, €. 145, 8. 3—LEVIDENCE OF AC
COMPLICE—INSTRUCTION 10 JURY

On o charge of adultery in New Bruns

Wi

where it is an indictable offence

under a precont

tion law, it is the duty
of the judge where there is no corrobora
tion of the evidence of the person with
whom the adultery was committed to point
out thit fact to the jury and to warn
them of the danger of finding a verdict
of guilty on the testimony of an accom
plice. The failure to so warn the jury is a
ground for a new trial. [As to offence of
adultery, indictable in New Brunswick, see
R. v. Strong, 26 D.L.R. 122, 24 Can. Cr.
Cas. 430, 43 N.B.R. 190.)

R. v, Ackerley, 30 Can, Cr. Cas. 343, 46
N.B.R. 195

ADVERSE POSSESSION.

1. WHAT CONSTITUTES,
A Iu general
B. tm boundary.
¢. Vendor and purchaser.
p. Landlord and tenant
E. As to dower; mortgage or trust
¥. As to tenants in common and
entirety.
6. As to remaindermen or reversioners,
M. As to public; highway, canal, or
tide land.
1. Colour of title.
J. Claim; hostility
K. Extent and kind of possession,
11 EFFECT; TIME REQUIRED
TIL WHO MAY HOLD ADVERSELY.

<

Prescriptive rights, see Easements; Wa
ters
Sece also Limitation of Actions.

Annotation.

Tacking; successive trespassers: 8 D.L.R.
1021,

1. What constitutes.

A, IN GENERAL,

(§ T A—1)—PRESCRIPTION

HWETWEEN
Ihe distinetion in Eng
prescription and adverse p sion is that
prescription relates to an incorporeal here-
ditament, while advers
respect of a thing corporea
The Ki ie, 22 DL.R, 498, 15
[Reversed in 27 D.L.R. 53,
LR, 197 on another point.]

DisTINeTION

ish law between

possession is in

v. Tw

WHAT CONSTITUTES —LAND—ELEMENTS OF
ABSOLUTE, ACTUAL, NOTORIOUS POSSES-
SION

Where an adverse claimant hy poss
sion has held beyond the period preseribed
by the Nova Scotia Statute of Limitations
and such possession has been (a) open,

visible and continuous;
or occasional; sy

(b) not equivoeal
h elements of absolute,
actual, notorions possession clearly estab-
«d by the

lish the class of possession impo

statute.
Blank v,

N.SR. 127,

Romkey, 11 D.L.I. 661, 47

IN GENERAL—TITLE T0 LAND—POSSESSION
EvipExcr

Poulin v, Eberle, 4 O.W.N,
O.W.R. 792
JURISDICTION OF COURT TO CONFIRM TITLY

The discretion which exists in the court
under sec. 16(h) of the Judicature Act
R.S.0. 1014, c. 56, to grant or withhold a
mere declaration of right, is not to be ex
ercised to confirm a title to land claimed hy
possession under the Statute of Limitations
(R.S.0. 1914, ¢. 75). [Miller v, Robert
son, 35 Can. S.C.R. 80, followed; Foisy v.
Lord, 2 O.W.N. 1217, 3 O.W.N,

3, dis




\DVERSE

tinguished: Ot
Ottawa, 15 DL

I
a0

YMCA v, City of
TIN, referred to]
26 D.LR, 524, ¢

aume v, Coté

EVIDENCi
IRTH

ACTS  OF  POSSESSION Fisping
OF FACT oF TRIAL

Godson Contracting Co. v, Grand Trunk

R. Co, 13 OW.N, 241

Ty Y  POSSESSION-—CONVEYANCE 1Y
OWNER WHEN DISSEISED—QUESTIONS T0
JURY —FAILURE TO SUBMIT QUiSTION

NEW TRIAL

In an action of trespass to land, hrought
to try title, hoth parties elaimed title by
possession Ihe jury found the plaintiff
had twenty veurs' adverse, exclusive,
tinnous and wninterrupted possession, hut
were not asked to find as to defen
title.  On motion by defendants to set
the verdict:—Held! per Landry and Barry
I Fhere was evidence suflicient to sup
port the verdiet.  Per Mebeod and White
11 The evidence was not sutlicient to sup
port the verdiet, and as there was no find
g on defendants’ title there should be
new trinl.  Per White, 0. It was the
fendants” duty to submit a question as
their title, and not having done so.
should pay the costs of the trial and of the
motion to set aside the verdict.  Per Barry,
1o It was the defendants' duty to submit
a question as to their title, and not having
done w0 when the opportunity was given,
they are not entitled to a new trial in
order to submit such question A deed of
land by a grantor who is disseised will con
vey his right of entry, under s, 17 of the
Property Act, C.8, 1903, ¢, 152,

Miller v. Rundle, 41 N.B.R. 501,

WaAT coNsTITUTES,

The defendant has no title by possession
where his possession ix not apen, notorious
and exclusive; and where the plaintiff com
pany and its predecessors in title exercised
their rights and occupancy  during  the
whole of the defendant’s alleged pos

Furnhull I Estate Co. v. S¢
4 N.B. Eqy. 372
EXCROACHMENT—INTENTION

One whao encronches on land to the prej
udice of the possession of another eannot
rty
g that he never had
the intention to dispute his possession when
in spite of the protestations of the latter
he persists in the same acts

Lortie v. Wright, 26 Que, K.B. 18
(§ 1 A-2 WaaT constirvres Poss s

S10 PEDIS"—SQUATTER TRESPASSING ON
LAND—STATUTE OF LIMITATIONS

A “squatter”™ trespassing upon land and
holding same cannot iny the Statute of
Limitations to bar the right of the true
owner exeept as to the land of which there
lal possession™ as by fencing
statutory  period
[Harris v. Mudie, 7 AR, (Ont 114, fol
lowed; Coffin v. N.A, Land Co, 21 O.R,

et al,

meet the possessory conclusions of the |
prejudiced, by declari

has heen

or cultivating for the

POSSESSION, 1L 11

80; Piper v. Stevenson, 12 DL.R. 820, 28
O.LR. 379, referred to: and see McConaghy
v. Denmark, 4 Can, S.CR. 609 An ac
knowledgment of title by the squatter in
possession for the statutory period must he
in writing under the Limitations Act, but
his oral agre nt to act as caretaker of
the rightful owner will neverthel
feetive as to portions of the land in question
upon which there was no
suflicient to bar the rightful owner’s claim,
[Ryan v. Ryan, 5 Can. S.C.R. 387: Green
shields v. Bradford, 28 Gr. 200, referred
to.]

Cowley v
O, 200

be ef

pedal possession

Simpson, 19 DALR, 463, 31

PPOSSESSI0 PEDIS,
Entry upon and eultivation of a plot «
land elaimed under a grant from the Crown

is not suflicient to give title by constructive

possession of the whole as against a prior

on and exercising

rantee also in posse

acts of ownership over a portion of the land
deseribed in his grant. Where the land
claimed under | grants s odland

oceasional aets of cutting and cultivation
by one of the parties H not suflice to
gainst the other,

to no more

give a statutory title as a
such acts amounting
sxio pedis

v. Stewart, 45 NS R4

than a

mere po:

Melnne

ON BOUNDARY

(§ 1 B—3)—FENCING IN 10T AROUND
BLACKSMITH  SHOP Dren iscrie
TION OF LAND

Sulis v. Armstrong, 36 D.LR, 778, 51

N.K.R. 315
ON BOUNDARY
A blazed line running around the whole
of the land in question, run hy a private
surveyor at the instance of the occeupant
will not establish in his favour a title hy
possession, although no disturbance thereof
was made for the statutory period as such
act lacks publicity and conveys no suflicient
intimation that the occupant is claiming
title to the whole of the area included with
in the blazed lines. (Per Graham, E, J.)
[Wood v. Leblane, 34 Can, S.CR. 627, fol-
lowed. ]
Swinchummer v,

Hart, 5 D.LR. 106, 46

N.SR 1
ON  BOUNDARY POSS 'SS1ON OF LAND —
FENCES —ENCROACHMENT

Kovinski v, Cherry, 5 O.W.N, 167
TITLE B\ POSSESSION—UNCULTIVATED LAND
BOUNDARY—ACTS OF POSSISSI10N
Jackson v 12 OW.N
In an action en borna

Cumming,

merely without
a demand for revendication of land or es
tablishment of a specified boundary line,
each party is at the same time plaintifl and
defendant
fendant may, at an ex parte hearing. es-
tablish his right to a line indicated by a
fence up to which he has had possession
for thirty years, but he cannot set it up

The one who is named as de-

PPV e

e

B e

it
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45 ADVERSE POSSESSION, 1L 16

when the aection is contested and he has
asked that it be dismissed with

Barrette v, Ampl , 42 Que. 8.C, 218
(§ 1 Bh—u POSSESSORY ACTION — LAND

SURVEYOR BOUNDARY STAKES — D1
VISION LINE,

One whao, after having requested a land
surveyor to delimit his land, planted stakes
upon land in the possession, up to that
time, of his neighhour, to indicate the divi
sion line, and who, instead then bring
ing an action to settle the landmarks, on
the refusal of the neighbour to draw a
line and to sign a proces-verbal, forbids
the neighhour to take up the stakes, and
even has him arrested for taking them out,
ommits an act of violent dispossession,

and gives grounds for possessory action,
Plourde v, Fortin, 46 Que. S.C. 368
(IHCUPATION BY PERMISSION OF TRUE OWN
ER-—PAYMENT OF TANES FOR OWNER
Estorren
Dominion  hmprovement & Development
Co. v, Lally, 24 OL.R, 115,

D. LANDLGRD AND TENANT,
(§ T D—15 ADVERSE  HOLDING BY TEN
ANT—DPAYMENT OF TANES AS RENT

Ihe continued and uninterrupted
sion of land for the statutory peric
entered on under an agreement to pay the
taxes thereon as rent, and no other rent
having been stipulated for, the payments
fosuch taxes operate as an acknowledge
ment of title which will prevent the Lim
tation Aet, R8.O. 1914, ¢ 75, 8. 6 (7
from acerning.  [Finch v, Gilray, 16 AR
(tmt i84, distinguished. )

Fast v. Clarke, 23 R. 74, 33 O.L.R.
u24

E. AS 10 DOWER: MORTGAGE OR TRUS
MORTGAGE REpEMPTION
DOWER — LIMITATIONS AcT — Ev

IDENCE
Ihe validity of a mortgage sale o
be attacked by the mortgagor, and his
as dowress, after the purchaser and
claiming under him have been in
undisputed adverse possession of the land
1= of right sufliciently long to bar the re
Liet claimed, un
Girardot v. Curry,

the Limitations Act,
9

a8 0L,

—MoR1cAGE.
The title of a registe
gistered  under 1

ed owner of land
Torrens  system  or
ation in Manitoba is
not extinguished hy adverse possession of
the dand held by his mortgagee and per-
sons claiming under him the statutory
period  which by RS, 2, ¢. 100, s
200 is applicable to lands not so registered
Compare s 20 of the Ontario Land Titles
Aet. 1 Geo. V. e, 28; and see Belize F
tate v. Quilter, [1807] A.C. ]

National Trust Co, 1 D.L.R.

new system of regis

Smith v
605, 45 Can. S.C.R. 618, affirming 20 Man.
R. 52

LIMITATIONS AGAINST MORTGAGEE
PAYMENTS
Limitations A
is inoperative against a o mortgages
rson  claiming  under him, to
whom the land was conve by a ¢
absolute in form but intende
curity for a loan and on which payments
| were bheing made,

East v. Clarke, 23 D.L.R
624,

tne who acquires in good faith, and by
title transferring the ownershig, an im
movahle burdened  with  hypothees, and
who has the useful possession of it under
this title for ten years, is discharged of
liability for these hypothecs by prescrip
tion

Samson v, Larochelle, 48 Que. S.C, 261,

Ervecr

1014, e. 75

1 OLR

F. AS 10 TENANTS 1IN COMMON  AND  BY
ENTIRETY
(§ T F=25 PossEssioN ny oNE—GUAR
DIAN OF COTENANTS

The relationship of a widow as bhailiff of
her husband’s property for her hushand’s
children be dissolved by cirenm
stances where the widow pays all taxes,
improves the property and clears it of en
at her own exy and the
children put in no adverse claim for sev
eral years after they come of age. Suoch
facts are suflicient to warrant a finding
that the relationship of bailiff had cease
and the widow was justified in treating
the property as her own. [Snider v, Carl
ton, 25 D.LLR. 410, [1916] 1 A.C, 266, re-
ferred to.]

Fry & Moore v. Speare, 30 DL.R
36 O.LR. 301, affirming 26 D.L.R
OLR. 632

POSSESSION AGAINST—RIGHTS OF PURCHAS-
KR

No title as against the cotenants is ac
quired by a purchase of lands from a ten
ant in common who has not the possessior
of the lands against the cotenants as re-
quired by s, 14 of the Statute of Limita-
tions (N.S,)

Miller v. Halifax Power Co,
20, 48 N.S.R. 370

24 DL.R.

HUSBAND AND WIFE,

PRESCRIPTION
2 Ce

Art,
husband and wife cannot prescribe against

which provides that

each other, cannot be invoked for the
efit of third parties
Boivin v. Chicoutimi Water & Eleet
» DLLLR. 361, 24 Que. K.B. 304
POSSESSION  OF LAND — CONVEYANCE TO
PARTNERS—DEATH OF PARTNER—ACTS
| OF OWNERSUIP RY SURVIVOR — PAY
| MENT OF TAXES—LEASE OF LAND-
STATUTE RUNNING AGAINST HEIRS OF
DECEASED  PARTNER—LIMITATIONS AcT,
RRO. 1014, ¢ 75, 8. 12—DECLARA-
TION OF TITLE—(0STS,
s v. Coté, 9 O\W.N, 17,

I
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AS TO REMAINDERMEN OR BEVERSIONERS
Live tExaNts—HEIRS oF R

The continued occupation of land by th
suceessors in title, in which their predec
sors had a life estate as tenants in com
mon, for a period more than 35 years be
tween the death of the life tenant and the
commencement of action for its recovery
by the heirs of the reversioner, is within
the purview of = 7 (3 the Limitations
Aet, S0 1004, ¢ harring recovery
where lan® are held adversely for a period
of 10 Nears

Stuart v, Taylor, 22 DLR. 282, 43 0L
R. 20,
LIFE TENANT AGAINST REMAINDERMAN

Where a devise of land may be rendered
inoperative by the subsequent execution of
a deed to the same property, still, where
the grantee elects to take under the will
instead of making entry under the deed, a
person holding a life estate to the land
cannot set up the Statute of Limitations
against the remainderman for his fail
ure to make entry under the deed within
the statutory period. [Board v, Board,

LR 9% QB 48, followed. |
Connors v, Myatt, 24 DLR. 5! 10
N.S.R. 130
H. As 10 PUBLIC: HIGHWAY, CANAL, OR
TIDE LAND.
(§ 1T H-—35—TACKING PERIOD AGAINST

CROWN GRANTEE,

until the date of the grant; the
period in which Crown lands are adversely
held will not enure against the Crown
grantee

Onellet. v,
N.B.R. 509
(§ 1 H—41) — CONTINUOUS USER OF TIDE

LANDS—FORESHORE—LOST  GRANT

Continuons user of foreshe adjoining
one’s land for booming purposes, for up
wards of forty vears, affords as strong an
instance of adverse possession as can he
had of tide lands, from which a prior like
user may be inferred or a lost grant pre
sumed,

Jalbert, 27 DLR. 450, 43

Tweedie v. The King, 27 D.L.R. 53, 52
Can. S.C reversing 22 D.L.R. 498,

15 Can. Ex
T. Corovr oF TITUF
(§ T T—49) DEEDS, GENERALLY
QUENT GRANT FROM ( ROWN
Where land was divided into 300.gcre
tiers of 30-acre lots and the
as well as the reg
istry  thereof, by the ap
pointed by the Crown to apportion the land
among the grantees named in a township
grant, clearly shewed but three tiers of 30
acre lots, a subsequent grantee from the
Crown of lots in a fourth tier thereof,
which wonld overlap one of the 300-a¢
lots, did not by such subsequent grant, ac

SRSy

lots, also int
allotment p

JON, L. 45

quire title 1o the overlapping land, since
the rule is that the first grantee in point
of time and possession takes all of the
land called for in his allotment. [ Boehner
v. Hirtle, E.LR. 258, reversed on appeal. |
v. Hirtle, 6 DLR, 548, 46 NS

FAX SALE DEED—CLOUD ON TITLE
OF ADVERSE POSSESSION

te National Trust Co. and Ewing, 2
OMNN. 501, 18 OW.R, 770,

COLOUR OF TITLE-—POSSESSION UNDER DEED
BOUNDARIES  OF  LAND  DESCRIBED
WITHIN-—TRESPASSER.

\ person in possession under a deed of
Tands deseribed by metes and bounds has a
title and is deemed to be in pos
session of all the lands within the houn
daries of the deed although not enclosed
A trespasser to acquire a statutory title
ainst him must not only take possession
15 to disseise the owner, hut I pos
session must be continunous, exclusive, open,
visible, and mnotorious for the statutory
period, of all the land to which adverse
title is claimed.

Gooden v. Doyle, 42 N.B.R. 435
WiILD LAND—CONSTRUCTIVE POSSESSION UN-

DER COLOUR OF TITLE,
Borden v, Jackson, 45 NS, 81,

Proors

J. CLATM: HOSTILITY,
(8 1 J—50) —Cran—HosTirry
LAND—RESIDENCE ON,

Wihere one who, before receiving a con-
veyance, enclosed with a fence not only the
land bargained for but also lots to which
he had no elaim, and plowed and cropped
them for more than ten years, although he
did not erect buildings or reside on the
land until five years after the enclosure, his
possession of the two lots was open, obvi
ous, exclusive and continuous so
come within the Limitations Act,
(Ont,) e. 34 [RS.0, 1014, e. 75.]
Stevenson, 12 D.L.R. 820, 28

FexciNg

POSSESSORY  TITLE  TO

LAND — EVIDENCE
BUiiping — ENCROACHMENT — R¥
TENTION  OF LAND  ENCROACHED Up-

ON— IMPROVEMENT UNDER MISTAKE OF

TITLE CONVEYANCING AND Law  o¥
Proverty Acr, RS0, 1014, ¢, 100, s,
37 — CoMPEN TION — DAMAGES FOR

TRESPASS—(OSTS,

Harrison v, Schultz, 7 O.W.N. 758,

K. EXTENT AND KIND OF POSSESSION,

(8§ T K5 'ENT AND KIND OF POS-
SESSION,

The “actual, constant, and visible ocen
pation,” necessary to possessory title to
land is not shewn by the fact that the
land has heen fenced for thirty vears and
hy a statement by the claimant of the
land that for twenty vears off and on he
had stored lumber and other stuff there,
even  when supplemented by a  further
statement  that some material remained

and
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19 ADVERSE POSSE
there continuously. [Campeau v. May, 2
OMUN, 1420, specially referred to.]

He Hewitt, 3 D.L.R, 156,
EANERCISE OF STATUTORY RIGHTS
A user of a riparian right as authorized

by stutute does not give title by advers
Jussession,

Ihe King v. Power, 34 DL.R. 0
Can. Ex. 104, [Reversed in 42 D.L.R, 387,
W Can. S.CR. 400, )

PPUBLIC USER MUNICIPAL CORPORATION =

BouNparies,

I'he user permitted to the publie, by sim
ple tolerance of the owner, of a platform
adjaeent to a4 municipal sidewalk, and con
by an individual in connection
convenient use of his lands, does
constitute possession which can avail
¢ the purposes of preseription, nor can

user be invoked by a municipal cors
on s giving rise 1o a posse
Where there been  promiscuous
sion of a strip of land between adja
ent proprietors there ought to be a ref

¢ for the establishment of boundaries
viore either the other can have re
rs¢ to either petitory or j
Village of Ste. Anne
dean, 25 Que. K.B, 119,
FisnrryMan's

structed
vith

sory ace
has

SOSSOTY Al
de Beaupré v. Bilo
OCCUPATION—RIGHT-0F- WAY

Stevenson, 12 D.L.R. 820; Cow-
19 DLR. 463, referred

wr v

Simpson,

MeLean v. Wilson, 31 D.L.R. 260, 36

OB 610

DESCRIPTION == PLANS — EVIDENCE —
FITLE BY POSSESSION LIMITATIONS
\er ACT oF OWNERSHIP ~— CULTIVA-
TION AND CROPPING

Fox v. F
1347
ACQUISITIVE  PRESCRIPTION —QUALITIES

POSSESSION DEFECT  ARISING
POSRESSION — ACTH

3 DILR. 878, 3 O.W.N.
[

or
FROM
EQUIVOCAL DONF
SINE ANIMO DOMINT
A defendant, in an action denying a
ghtof-way, who sets up, as a ground of

clenee, that he has acquired, through pre

viption, the land which he passes over,
i that he uses it as owner of it, must
establish his acquisition by a thirty years
unequivecal possession as owner.  The fact
that e alone, during the required period
of time h ssed oy land which was
nsed for mo other purpose, und was sep

tritted from the plaintiff’s land by a fence,
he vare of which fence was left to hoth
plaintif and defendant; the fact also that
he felled a tree on the land and cut the
prass, and kept hoth as his property. and
that he paved the way, are acts which he
have done
are not

sine animo domini

suflicient to set

and
aside the
clect resulting from equivoeal possession
Such a defeet affects the intention of a
1o possess exclusively for himself,
and the existence of that defect is a pure

party

SION, L

question of faet to be decided by the courts

Paguet v, Blondean, 23 Que. K.B. 330
ACTS OF OWNERSHIP ~OVERHANGING FAVES
= BAY WINDOW = GASPI'E — LiMi
TATIONS ACT,

MeFarland v, Carter, § OW.N, 356

Ihe possession which would give a right
to the possessory action en réintégrande
must be exclusive and when there is he

tween two parties a dispute as to the tith
to land of which they have joint possession
the remedy is an action au petitoire or en
bornag

Iremblay v
K.B. 284
RECOVERY OF POSSESSION OF FARM

Fencing in land is not enough to give a
trespass title as against the rightful own
er.

Parish of St. Alexis, 21 Que

Campeau v. May, 2 O.W.N. 1420
DECLARATION  THAT  PLAINTIFF  AND  HIS
PREDECESSOR  IN TITLE  HAD  ACQUIRED
TITLE BY  POSSESSION— MORTGAGE-—AS
SIGNMENT—ACCOUNT,
Fletcher v. Roblin, 3 O.W.N. 1556, 20 0O,
W.R. 148,
OWNERSHIF OF LAND Possession — Evi
DENCE ~FINDINGS 0F MASTER—APFreal

Re Shields, Shields v. London and West
ern Trust Co,, 13 O.W.N. 13

POSSESSION OF LAND—OW NERSHIP—DEVISE.
Shea v, Dore, 11 O.W.N, 270

REAL PROPERTY LIMITATION ACT—ACTION

FOR POSSESSION—ACTS OF OWNERSHIP

Cosl Detlor, 2 ONV.N, 608, 18

0N}

TITLE T0 LAND-—ADVERSE POSSESSION,
Turntmll Real Estate Co. v, 10

E.L.R. 234

EXTENT OF

To an action negiatoire of servitude the
defendant may plead that he is owner, by
a prescriptive title, of the lands subjected

POSSESSION

to the servitude, but the fact that he wus
in the habit of passing over it for thirty
years, that he had cut the grass on the

road through it,
road,

that he had kept up the
had cut down a tree and used the
nd that he had contributed to the
» of a fence dividing the land
(during all of which time the plaintiff
paid the taxes and maintained the front
road which hounded it} are not unegquivoesl
acts of under title of owner
which will produce acquisition by preserip
tion

possessi

Blondean v. Paquet, 44 Que. 8.0, 83
(§1 K j)—OF SURFACE

I'he harvesting of natural fruit estab
lishes the possession of land in him who

does it and gives him a right of action en
complainte against who
with such possession
Couillard v. due, 42 Que. S.C. 282
Surface rights in land, being proprietary
rights, cannot lost by
the of a servitude;

those interfere

he nonuser as in

therefore a third

CiLse




51 ADVERSE POSSESSION, 1L

party may acquire it by preseription as his
possession has all the necessary  elements
and they exist in respect to the possession
of surface rights.  The party in advers
possession ¢an then obtain title by prescrip
tion against the owner of the subsoil with
out obtaining it against the owner of the
surface and vice versa as the two titles
are distinet and divisible
voldstein v. Allard, 14 Que. PR 36,

(§ 1 K381 NpER DEED OR COLOUR OF
TITLE

Wihere a grantee of wild land in British
Columbia under a conveyanee intended only
as seenrity has for more than 20 vears per
formed the only act of pssion of which
it is capable, namely, paid all the taxes
uj it, while the g o although aware
of this and under an obligation to make
periodical payments of inte has done
and paid nothi the grantee hins had such
possession as to give him the henefit of the
Statute of Limitations, RNB.C. 1807, «
124 | now S.B.C 1910, e 145], and
an action for redemption by the grantor is
barred by that statute,

Kirby v. Cowderoy, 5
AC. o, 2 WW.R
TITLE BY CNREGISTERED DEED-—NOT TO TAKE

EFFECT AS PRESENT CONVEYANCE —ACTS
OF GRANTEE NOT ASSERTIONS OF OWN
ERSHIP—INEQUITABLE TO GIVE EFFECT
TO DEED,

D.L.R. 675, [1912]

The evidence shewed that certain deeds
of property were executed without consider
ation, and were not itended to take effect

as present conveyances but were only to

become operative as effective conveyances
to the grantee upon the death of the gran
tor, all and such deeds were held by
the grantee for many yeurs without being
registered,

Ritchie and  Mellish,
the acts of the grantee in refe
property could not be regarded as asser
tions of ownership over it, and it heing
arly inequitable to give effect to such
ds under the circumstanc the title by
adverse possession should bhe upheld and
the appeal dismissed.

Harris, C.1, and Drysdale, J., following
East v, Clark, D.LR . hield that there
being possession by the grantee in common
with the adverse claimant the possession
followed the title. The payment of taxes
could be regarded as payment of rent and
amounted unequivoeally to an acknowle
ment of the grantee’s title.

Matheson v. Murray, 46 D.L.R. 264,

ADVERSE OCCUPANCY,
ollows the title unless there
De an actual adverse occupaney [Pride v,
. 27 OLR. 3205 Dov . Cathhertson v,
lis, 2 U.C.CP, 124, referred to.]
Berard v. Brunean, 22 D.LR. 83,
Man. LR, 400

held that
1we to the

TITLE  ACQUIRED  BY — MORTGAGE — PLEAD-
INGS,

Noble v, Noble, 3 OW.N. 146, 20 O.W.R,
168
(§ 1 K—00)—EXTENT AND KIND OF POS-

SESSION —ENTRY WITHOUT TITLE

Where a purchaser of a quarter section
of land went into possession of the adjoin
ing quarter seetion, which was en
with the section chased, and
tinned in uninterrupted and quicet
tion thereof for more than twel
using the land as  pasturage,
fences, establishing a roadway through it,
fencing the same, and planting shade tr
along part of it, and breaking up and culti
vating a large tract of the land, the re
quirements of the Statute of Limitations
in force in the Provinee of Allerta are
fully satisfied so as to give him a title by
adverse possession, and sueh vecupant m
in an action against the registered owner,
be declared to be the owner in fee simple
Wallace v. Potter, 10 D.L.R. 504, 6 ALK,

83

POSSESSION—PAYMENT 0F TAXES—FENCING
CUTTING TIMBER

Open, visible, exclusive and continuous
possession is necessary to acquire title to
land  under the Statute of Limitations
(RS0, 1914, ¢ ss. 5 & 61, payment of
taxes, fencing, cutting and removing timber
held in the circumstances not to he suf
ficient to shew such possession, hut to he

mere acts of trespass,
McLeod v. McRae, 43 D.L.R. 330, 43
O.L.R. 34,

II. Effect; time required.

(§ IT—60)—Nvrnes Tempus Acr—INTER
RUPTION — JUDGMENT — ACKNOWLEDG
MENT

A default judgment obtained in an eject
ment action by the Crown, which was never
enforeed, or an acknowledgment of title in
will not interrupt the adverse pos
v of Crown lands or prevent it from
g into a title under the Nullum
Act., A statute (Ontario Limita
Act, 1902) making an acknowledg
ment  an terruption  of  pos
Crown lands is not retroactive

Hamilton v. The King D.L.R. 226,
Can. S.C.R. 331, reversi 16 Can. Ex, 67,
E¥recT—TIME REQUIRED COMMENCEMENT

OF RUNNING OF LIMITATIONS,

On sale of land by a mort
power of sale, his interest heing life es-
tate only, the Statute of Limitations did
not commence to run in favour of those
claiming under such sale, until the death
of the mortgage

Millard v. Gr
N.S.R. 78,
POSSESSION — PRESCRIPTION — INTERRCP-

TIVE ACKNOWLEDGMEN T—EVIDENCE

Cap Rouge Pier, Wharf and Dock Co, v,

Duchesnay, 44 Can, S.C.R. 130,

%

under

re, 11 D.L.R. 539, 47

the
poss

land
to |




ADVERSE

RESERVATION IN
TENANCY

MINERAL LANDS
Estorver. —
TANES

Doddge v

HG1, reversing

DEED
PAYMENT OF

Smith, 40 O.L.R. 362,
3 O.L.R. 305,
SSION OF LAND—TENANCY—PAYMENT

OF BENT BY PAYMENT OF TAXES AND

WORK DONE  UPON  LAND—LENGTH  OF

POSSESSION — COMPENSATION FOR IM-

PROVEMENTS MADE UNDER MISTAKE OF

TITLE

Mathien v. Lalonde,
versing 12 O.W.N, 373
PRESCRIPHON —REGISTERED TITLE.

A party in possession of property may
gain title by possession in ten years against
a registered title without his own title be.
ing registered

Hoy v. Malette, 52 Que. S.C.

(5 11—=61 ) —TIME REQUIRED—INTERRUPTION
OF STATUTE OF LIMITATIONS —ABSENCE
FROM LAND DURING WINTER.

The fact that, for a portion of the time,
one cluiming land by adverse session, did
not reside thereon during the winter months
does ot amount to an interruption of the
running of the Limitations Act, 10 Edw,
Vil Ont & R.S.0. 1914, ¢. 75,
where, for more than ten years, he plowed
the land and kept it enclosed

2 O.W.R.

13 O.W.N. 186, re-

and cropped

with fences since his possession was open, |

obvious continuous,  The
fuct  that  one  claiming  land by ad
verse possession did not reside on it con
tinnously does not shew an intention to
thandon it, where, during all of the time, he
kept the land  completely enclosed  with
fences, and plowed and eropped it from
veur to year.  [Worssam v. Vanderbrande
1868, 17 W.I . referred to.]
Stevenson, 12 D.L.R. 820, 28

exclusive and

Errrer—CoxrnNviry
I'REspPASS

\ prescriptive title to land ean be ac-
quired as against the owner of the paper
title, only by an actual, continvons and
visible oceupation or possession for the
statutory  peri aml where the person
hiving the paper title took actual Posses-
sion of the disputed strip of land hefore the

atutory rm.l had elapsed without such
a <hew of force as would constitute “for-
cible entry” the former occupant is ousted
and cannot maintain an action of trespass.

Greaves v, Carruthers, 13 D.L.R. 199, 18
BOR 264
TENANT AT WILL—PRIOR MORTGAGEE—STAT-

UTORY EFFECT.

A person admitted
tenunt at will and remaining in possession
without acknowledgment for ten yvears after
the lapse of one year from being placed in
possession will not acquire a title by adverse
gainst the mortgagee of the
lands claiming under a mortgage made prior
to the tenancy at will unless a ten year
period Las elapsed under the statute, 10

AND T CRRUPTIONS —

into possession as

possession

POSSESSION, 11, ot

Edw. VIL (Ont.) ¢, 34, s 23, from the
lust payment of any part of the principal
money or interest secured by the mortgage,
Where a mortgage registered under the
Ontario Registry Act, 10 Edw, VI, ¢ 60,
is paid off by the mortgagor, and a dis
charge thereof is registered in the statutory
form, the effect is to discharge the mort.
gage as against a person claiming title by
adverse possession against the
since the making of the mortgage, and the
effect is not to convey or reconvey to the
mortgagor his original title in fee with the
right to possession as from the date of the
repayment. [ Noble v. Noble, 1 D.L.R. 516,
25 O.LR. 379, reversed on app in part;
Brown v, McLean, 18 O.R
Henderson v, Henderson,
Thornton v. France, |
d.  Baddeley v, v
Heath v. Pugh, 6 UHU
23 kv, Ludbrook, [1001]
Cameron v. Walker, 19 O.R. &

mortgagor

2 KB

Noble (No. 2), 9

27 O.LR. 342, aflirming in part,
516,
CONTINUITY AND INTERRUPTION.

If a person enters upon the land of an
other and holds possession for a time, and
then, without having acquired title under
the statute, abandons possession, the right
ful owner, on the abandonment, is in the
same position in all respects as he was
before the intrusion took place.  [Trustees,
Executors un.l Ageney Co. v. Short, 13
App. Cas. 793, followed.]

Robinson v, Oshorne, 8 D.L.R.
O.L.R. 248,
LOST DOCUMENT —

D.L.R. 735,
1 DLR

1014, 27

UNSATISFACTORY  EVI
DENCE OF CONTENTS—ADVERSE POSSES
SION OF SMALL ENCLOSED PORTION OF
LAND—LIMITATIONS ACT—PAYMENT OF
TAXES—UNENCLOSED  LAND - RECOVERY
OF POSSESSION BY REGISTERED OWNER.

Lefevre v. Le Due, 11 OW.N, 152,

1 n._-—-TAn\l\«,_

In making up the period of sixty years'
adverse possession, the possessions of two
or more parties who have been in posses

n continuously and without any break
may be tacked. [See Rohinson v. Oshorne,
8 D.LR. 1014, and Annotation to same, 8
D.LLR. 1021, on the subject of Sueccessive
Trespassers,]

MeGibbhon vo M
N.S.R. 552,
TACKING,

A buyer cannot add the possession of his
prmlm ssors in title to arrive at a thirty
vears' prescription unless he be their ayant.
cause by universal or particular title. i But-
ler v. Lega 8 Que. LR, 307, and Stod-
dart v. Lefebyre, 11 L.C.R. 481, followed.]
Where certain eadastral lots are acquired
by deed of sale the owner cannot acquire
territory heyvond such lots by alleging that
his deed gives him a larger area, by a ten
years' acquisitive preseription, as  this

iibbon, 9 D.L.R. 308, 4
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ho AFFIDAVITS

would  constitute beyond  his
title.  In such case he could only acquire
the ownership of territory beyond such lots
by a possession as lv\\llnl for thirty years.

Hamel v. Ross, 3 D.L.R, 860,

EXCLUSIVE POSSESSION —~PRESCRIPTIVE
ORAL EVIDENCE,

Oral evidence, given without objection,
stablish that a possession of land is as
nt at will
One who iny

wequiring

mLe

I not as owner, is effective,
s title to an immovable hy
jointly  with a former owner,
must prove that he is the legal representa
tive of the latter.

Lemaoine v, Dorval, 44 Que. S.C. 382,

(§ 1146 BETWEEN CLAIMANTS BY RIGHT
OF POSSESKION,

Where two parties claim to be entitled
to Jand as possessing it, and the possession
of neither has been uninterrupted, unequiv
ocal and exclusive, the proper remedy con
sists in a petitory action, or gn action to
:iwlvlmlnv boundaries (en hornage) and not
i -~lbl’V action on

lnn.l.l.nv v. Parish of D
LR, 552

(§ 1164 GRANTEE prOM ( ROWN—Eagcr
MENT

A person claiming under the title of per
sons who have heen in the possession of land
between twenty and sisty years cannot be
put out of possession by the ¢ of
grant  from the Crown [ Emmerson v
Maddison, [1906] AC, 569, distinguished. |
The Statute of Limitations will run against
the grantee of th
of th it, but from the commencement of

adverse occeupation as against the Crow
Walsh v. Smith, 43 D.L.R. 648, 52 N,
R. 375

TivE REQUIRED AGAINST CROWN,
Adverse

possession  extending  over a
wl of sinty years is suflivient to give
Ider title as against the Crown or any
under ihe Crown

v. Metiibhon, 9 DL.R. 308, 46

DECLARATION ON LAND, PROOF OF
WHAT  CIRCUMSTANCES  ADMISSIREE-—
PROOF  OF  WHAT  FACTS - POSSESSION
AGAINST THE CROWN—\\HAT MUST BE
PROVIED CONVEYANCE BY (ROWN -
How sabg,

A declaration of one in adverse posses-
sion, made upon the land by its then ocen
pant, is evidence in support of a elaim of
Iverse possession: provided, such
m is apparently made in
faith and goes to shew, (a) the character,
or (b) the extent, of the declarant’s oc.
Cupane but:—~Semble, such a declaration
is not admissible to prove simply the date
the declarant first acquired posses
o how long a time he held it,
[Rundle v. MeNeil, 38 N.B.R. 406, con
-inlun-nl] The period of sixty vears' pos-
session is essentinl to establish a claimant’s
vight against the Crown, and the evidence
must shew exclusive, continuous, open, visi-

UNoEr

ou

ble adverse possession for the sixty-year
period, and when the land claimed is neith
er bounded by a fence or other visible
boundary, nor its limits detined by deed,
the doctrine of constructive p sion does
not apply; and the claimant can establish
title by possession ta so much only of the
land as he had held in actual adverse pos
sion for the requisite statutory ]-.rv...!
There is no mode by which the Crown,
from statutory authority, can convey
otherwise than by its grant under
Great Seal, and it would not therefore he
barred by acquiescence or adoption or ree-
ognition of o line to which one claims to
hold adversely.

Merserean

Swim, 42 N B.R. 497,
III. Who may hold adversely.

(§ 1T1—65)—Rearry
VERSELY— PRIyMA
SEISIN IN FEF

The fact of possession by the plaintiff
and his predecessors in title is prima fa
evidence of seisin in fee, and the de
ant can only oust the plaintifl by shewing

a better title. [Perry v. Chissold, [1807)

73, and Asher v, Whitlock, LR, 1

1, referred to.]

s v, Sullivan,

WHO MAY HOLD AD
FACIE EVIDENCE  OF

18 D.LLR. 404,

AFFIDAVITS

On Motions, see Motions and Orders,

(§ I—1)—Wnar coxsmivrs
TION WITH JUKAT ADDED.

A document in the form of a statutory
declaration under the Canada Evidence Act
except that the justice had certified that it
was “sworn” before him, is not a valid
affidavit: the word “oath™ or some equiva.
lent in the body of the document is essen-
tial to make it an afidavit Phillips v,

3 P

Diciara

Prentice, 2 Hare 542: Re Newton, 2 Dy
& 0. 3: Allen v, Taylor, LR, 10 Eq
.J. Ch . referred to.]

Marshall, 24 Can. Cr. Cas, 180,
(8§ 1—5)—SUFFICIENCY OF,

Where an affidavit for a garnishee sum-
mons purported to verify a statement of
claim said to be marked as an exhibit to
the affidavit, a statement of claim not in
fact marked as an exhibit cannot he read
as part of the affidavit.

Clokey v. Huffman, ¥ D.L.R, 67
127
SUFFICIENCY OF.

Ihe description of the Commissioner sub-
seribing the jurat to an affidavit being ine
complete, or even incorrect as to the ter-
ritory « which his commission extends,
does not vitiate the document, his commise
sionership being actually in esse and the
court having power to satisfy itself on this
point, [Ex parte Johnson, Re Chapman, 26
Ch, D. 338, 50 LT, 214, followed.)

Buchman v, McLeod, 17 D.L.R. 480,
N.SR. 121

48

See

See
chuse




ALIEN

OF DERT—REQUISITES —COMMISAIONERS FOR
TAKING. ‘
The authority for taking an affidavit of
debt out of New Brunswick for use in N.B.
found in ¢, 62, CS.N.B.,, 1903, s 3,
which provides that when any person shall
< uny oath under said section his act
shall certified or authenticated in the
same manner and with the same formality
in all respects as though such act were the
taking by him of the proof or acknowledg-
ment of a convevance, A jurat, as follows:
Sworn to at the City of Toronto in the
Covnty of York in the Province of Ontario
day

\
w

this
hefore me. , & Notary Public in
wd for the Provinee of Ontario,” does not
comply with the requirements of this stat
ut

MeMillan

N8

Murphy v.
5, 16 N.B.R

(N.B.), 43 D.LR.

AFFILIATION.
See also Bastardy, Illegitimate Child
IipairiaTe CRILDREN'S Act
Where a County Judge hearing an appeal
from the dismissal of an information under
timate Children’s Aet, RS.M.
I, e 92, has compelled the acensed re
ondent to give evidence on hehalf of the
ution on the rehearing of the ecase
wal pursnant to Cr. Code, 8. 752,
ipplicable by the provineial law, that
not furnish any ground for pro
ainst his decision in the event of
<uch ruling not heing justifiable, as to which
quiere

on

made

(No.
201

¢ Sigurdson 28 D.LR
25 Can, Cr, Cas 25 Man, L.R. 832
NTATUTORY PROCFEDINGS —UOMMITMENT,
Aliliation order mude under the Ilegiti-
mate Children’s Act, RSM. 1013, e. 92,
may direct pavment of a lump sum for past

1),

maintenance, a monthly allowance for fu-
ture maintenance for a fixed term, and the
civing of a bond for the fulfilment of the
order. or in default the payment of a fixed
sum in lien of the maintenance allowance;
and imprisonment may he imposed for de
fanlt in complying with such order, [Davis
v. Feinstein. 24 DR, 798, 24 Can. Cr
Cas 160, Man. LR 7, and R. v. Book,
25 Can. Cr, Cas, 89, Man. L.R. 480, re-
ferred to.]

Re Sigurdson (No, 2), 28 D.L.R. 376, 25
Can. Cr. Cas. 313, 26 Man, L.R. 209,

AGENCY.
See Principal and Agent,
AGREEMENTS.
See Contracts; Sale; Vendor and Pur-

AGRICULTURAL SOCIETIES.

(§ T—1) —AGRICULTURAL SOCIETIES AS COR-
PORATIONS

| gration authorities, ever

A number of persons purported to organ-
.

8 L 58

ize themselves as a corporate body, by the
name of the “Brooklyn Agricultural So
ciety,” under the provisions of ¢. 36 of
the Revised Statutes of Nova Scotia. No
special act of incorporation was sought or
obtained:—Held, that the Legislature did
not intend to confer corporate powers upon
agricultural societies by the provisions of
the enactment in ques and, further
more, that ¢. 127 of such revised statutes
only defines the powers and privileges of
incorporated companies and does not pro
vide for their creation.

Brooklyn Agricultural Society v, Reagh,
10 East. L.R. 205,

ALIENS,
L IN GENERAL;
TION

IT. NaTvratizanion

ITL. DISARULITIES AND CAPACITIES
Y RIGHTS

IMMIGRATION ; DEPORTA-

PROVER

Foreign corporations, see Companies,
Foreign « Executors and Ad
ministrators,

HLors, see

Annotations.

Depottation; exclusion from Canada of
British subjects of Oriental origin 15
DL 191

eir status during war:
22 D.L.R. 865,

23 D.L.R. 375;

I. In general; immigration; deportation.
(§ I—=1)=—=IMMIGRATION —REGULATION OF
DOMINION PARLIAMENT

The British North America
the Parliament of Canada sov ign power
over immigration into Canada, and
power includes the right to exclude British
subjects, not even excepting those born in
the United Kingdom.

In re Immigration Act &
6 W.W.R, 147, 20 W.LR.
(§ I—3)—Deror1At1oN—FUGITIVE FROM

JUSTICE—DOMICILE.

A fugitive criminal unlawfully entering
Canada cannot acquire a domicile therein,
and is subject to deportati the immi
years' resi

Act vested in

Munshi Singh,
45,

denc
Degridakis v, Reginbald, 36 D.L.R. 367,
23 Rev, de Jur. . [See 19 Que. P.R.
300.)
ApMIssioN 10 CaNADA
ACT—DEPORTATION.
A person having gained admission to
Canada under the provisions of the Chinese
ITmmigration Act (RS.C. 1006, ¢
be deported, if at all, only 1
of the same Act, as enacted by
[See also The King v. Alamazofl,
33.]
u Jang How, 47 D.I.R. 538, 31 Can.
Cr. Cas, 341, [1019] 3 W.W.R. 271,
DETAINED IN CUSTODY FOR DEPORTATION—
IMMIGRATION ACT — JURISDICTION OF
COURT TO ADMIT TO BAIL.
A court not seized of the inquiry has no

UNDER DoMINION




inherent jurisdiction to admit to bail an
alien detained in custody under 'lu Immi-
gration Act (9-10 Edw. V11, « (Dom.)
for the purpose of heing deported. [ See
also Re Jeu Jang How, 47 D.LR.

Ihe King v. Alamazofl, 47 D.LR 3, 31
Can, Cr. Cas, [1919] 3 W.W.R. 281,
DEPORTATION —LACK OF FUNDS—SUFFICIEN

CY OF ORDER.

A deportation order made by an imwmigra-
tion oflicer which states the reason of de-
portation as “lack of funds, required to
live $25: but only had $21.50," is msufli- |
cient in form to shew jurisdiction on its |
face, and the immigrant will be released on |
ha

& corpus, |
Re Gardner, 12 D.LR. 610, 13 E.L.R. 147, |
IMMIGRATION AcT (CAN.) —R1GHT 10 TEST
CONSTUTUTIONALITY OF HAREAS CORPUS
The provisions of the lmmigration Act |
(Can,) depriving an alien ordercd to be de- ‘
ported of any right to apply to the courts
to review, quash, reverse, restrain, or other
wise interfere with an order of deport
i “under the authority and in ace |
ance with the provisions of the Act™ may ‘
|
|

prevent a writ of prohibition to the immi
gration officers, but it does not remove the
right of the person detained to obtain a
writ of habeas corpus to test the constitu-
tionality of the statute; on due serviee of
steh writ the immigration officers would he
hound, under penalty for contempt, to make
return thereto with reasons assigned for
the detention,  [Re Gaynor and Greene
(No. 8). 9 Can, Cr, Cas, 4946, referred to.]

Re Harry K. Thaw, Thaw v. Robertson
(No. 3), 13 D.L.R. 715, 22 Can. Cr, Cas. 8,
15 Que. PR,

IMMIGRATION —  FALSE  NATURALIZATION
PAPERS—STATUTES OF CAN, 9-10 Epw.
VIL c. 27, 8. 33, suss. 8,

One \\hln for a money consideration, fur-
nished false naturalization papers to he sent
by another to a person living in the United
States, in order to permit the latter to
enter Canada by misrepresentation, in vio-
lation of the Immigration / S and 10

VIL e, 27, 1910, as amended by 1
2 Geo. V,oeo 12, 1011, is guilty of a
violation of s. 33 (8) thereof, which de-
clares any person guilty of an offence who
shall knowingly and wilfully land or assist
to land or attempt to land’ in ada any
immigrant or person whose entry is forbid
den by such Aet. S, 33 (8) of the Tmmi-
ation Act, & and 10 Edw. VIL e 27 |
(D), which declares it an offence for any |
person or transportation company to know- ‘

|

mgly and wilfully land or to assist to
land or to attempt to land in Canada any
prohibited immigrant or person whose entr,
is forbidden by the Aet, is not restricted
to the prohibited classes mentioned in
4 of the Act, bhut applies also to persons
who are assisted to enter by misrepresenta-
tion.

R. v. Palangi
Cas. 372, 3 OW

), 4 D.L.R. 611, 19 Can. Cr.
. 1440, 22 OW.R. 540

ALIENS

1. 60

VOLUNTARY ENTRY INTO CANADA AT i11#
WN EXPENSE — NOTICE POSTED IN
NEW YORE — “WAITERS WANTED”
ALIEN  LAROUR  Act, RS, 1906, ¢
;2 & 18
It is not a violation of ss. 2 4
the Alien Labour Act, R.S.C. 1006, ¢ 97,
for the proprietor of a hotel to employ
aliens who have come into Canada at their
OWnexpense, in response to a notice writ-
ten on a blackboard in an employment of-
fice in New York, to the effect that six
waiters are wanted at onee at such hotel
in Montreal, with the display of which the
hotel proprietor was in no way connected,
sinee the notice did not amount to a prom-
ise of employment.  The importation of
aliens for employment as waiters in hotels
conducted on the European plan, is ex-
]-r~-~l\ permitted by <. 9 of the Alien La-
bour Aet, ¢. 97, RS.C, 1906
Windsor Hotel Co. v. Hinton (No. 11, 5
D.L.R. 224,

CONSENT OF JUDGE — HEQUISITES Ry
COVERY OF PENALTY—RS.C, 1006, ¢
9.8 4

The written consent of the judge of the
court in which it is intended to bring an
action to recover a penalty under the Act
respecting the Importation and Employment
f Aliens, as required by s 4 of e 97,
RS.COO1006, must shew the name of the
person in respect of whom the offence
alleged to have been committed, give the
time and place thereof., and shew also that
such person was an alien or foreigner, with
suflicient certainty to identify the particn.
lar offence intended to be charged, although
not in the same technical form required
in an information. [R. v. Breckenridge,
10 OLR. 459, followed: R. v. Johnson &
Ca Co, 2 O.W.N, 1011, 18 O.W.R. 085,
specially referred to.]

Ririazes v. Langtry, 8 D.L.R. 824
CHINESE IMMIGRATION — ENTRY TAX — FX-
EMPTION OF CHINESE MERCHANTS.

Re Lee Him (No. 2), 17 Can. Cr. Cas.
15 B.CUR. 390, affivmin 16 Can., Cr.
383, 15 B.C.R. 165
CONVICTED  PERSON  VISITING TEMPORARILY

our  oF  CANADA—WHEN  CONVICTION
NO GROUND FOR EXCLUSION,

Re Murphy, 17 Can. Cr. Cas. 103, 15
B.CR. 401,

IMMIGRATION—DEPORTATION,

Applicant, a Hindu, came to British Co-
Tumbia in January, 1910, not by continunous
voyage from his own country, and was ad-
mitted as a tourist, in which eapacity he
traveled in Canada. reaching British Colum
bia u;.mn in October followi The law
governing immigration had been changed in
the meantime, and he was held under the
new law for deportation, hat without any
inquiry being held as to his status as pro-
vided by the amended law:—Held, that the
act was not retrospective in this regard and
did not apply: and as the old act contained
no provision for the deportation of such a

tion
appl
fuse
thon
alijed
140
hery
Hery

129,

Reqr

Re
§ |
N¢
Cana
parer
ing ¢
proh;



0l ALIENS, I1L

per=on he could not be deported there-
under

In re Rahim (No. 1), 16 B.C.R. 469

Ihe Tmmigration Aet, 1910 (Dominion ), |

does not apply to an alien tourist who en-
tered Canada before the passage of the
Act. Therefore an order-in-council passed
since the coming into foree of the Aect
conld mot be held to deal with such a per-
son,

In re Rahim (No. 2), 16 B.C.R. 471,

II. Naturalization.

(8 11—5

wak—ENEMY SUBJECTS—C1Iv
RR.LC. o 77,

In this country, the commissioner who
receives the applications for naturalization,
takes oaths of allegiance and makes in-
quiries, the judge who directs the reading
of the certificates given by the commissioner
ind theiy i the proper office, and the
court which puts its seal on the certifieate
of naturalization, all exercise administra
tive and not judicial functions. Aceording
to the principles of public international law
recognized in gland in time of war, the
sihijects are enemies as are the states, “jus
standi in judicio,” but if the subjects of a
belligerent state are allowed to remain in
this country, they are relieved of their dis-
ability, The proclamation of the Governor-
General, dated the 15th August, 1914, which
confirmed to Germans and Austro-Hungar-
ians residing in Canada the enjoyment of
all rights which the law had accorded them
in the past, upon condition of their good
condunet, is in conformity with art. 23 b of
the Hague Conference of 1907, and conse-
quently  Germans and  Austro-Hungarians
who Jive in this country during the present
Furopean war preserve their civil rights
and particularly that of applying for
naturalization

In re Herzield, 46 Que. 8.C. 281,

(& T1—=T) - ALIEN ENEMIES,

An alien enemy is not within the provi-
sions of the Naturalization Aet, RS.C. 1006,
¢ 77: and an application for naturaliza-
tion under that Act, if it appears that the
ipplicants are alien enemies, may he
fused upon the judge’s own initiative,
thongh no opposition has been filed and no
obiection offered.  [The King v. Lynch,

1031 1 K.B. 444, and Porter v. Freuden-
berg, [1915] 1 K.B. 857, followed: In re
Herzfeld, 46 Que. S.C. 281, disapproved.]

Re Cimonian, 23 D.LR. 363, 34 O.LR.
129,

RIGHTS

REQUIREMENTS OF NATURALIZATION ACT—
PARTICULARS—CoPY—POSTING.
Re Cabulak, 19 W.L.R. 171 (Alta).
(& T1—=13)—NATURALIZATION — EFFECT —
DISCRIMINATION AS TO CIVIL RIGHTS.
Notwithstanding his naturalization in
Canada, a man born in China and of Chinese
piarents is a “Chinaman” within the mean-
ing of the statute 2 Geo. V. (Sask.). e. 17,
probibiting employment of white women in

NATURALIZATION — STATE  OF

restaurants and other places of business
Kept by “a Chinaman.”
Wing v. The King, 18 D.L.R

49 Can. S,CR. 440, 23 Can, Cr. Cas

121,
113

(§ I1——14)—STATUS OF PERSONS NATURAL-

Naturalisation Act, R.S.C. 1008, c.

. bestows upon persons naturalized

under it the status of British subjects, and

not merely the rights incidental to British

subjects. This status continues to exist not

only while such person is physically within

Canada, but so long as he does not reside in
his original country,

Re Solvang, 43 D.L.R, 549, 14 A LIt 84,

III. Disabilities and capacities; property
rights.

(§ TH—15)—ALIEN ENEMY
RIGHTS AND PRIVILEGES,

Aliens residing in Canada, hut who are

hjects of countries at war with the British
Ewpire, are granted, by the Royal Proela
mations (September 12 and 29, 1914, the
protection of our laws, and, unless they are
guilty of hostile acts, are to he left in the
enjoyment of their rights and privileges,
and the person alleging an act of hostility
must prove it.  An alien, resident of Que
bee. although born in a country at
with the British Empire, is not resarily
an enemy.

Viola v. Mackenzie, Mann & Co., 24 D.L.R
208, 24 Que, K.B. 31.

ALEN LAnovr Act (CAN, ) —OFFENCE OF
SOLICITING 70 ENTER CANADA UNDIR
CONTRACT.

It is an off er the Alien Labour
Act, RS 07, for a subsidiary
company incorporated under Ontario law,
but operating under the control of a for-
eign company with headquarters in the U. 8

the bringing into Canada of an

American citizen to take charge of its fruit

commission husiness as manager

Gamble-Robinson  Fruit Co., 15
Can. Cr, Cas, 152, 5 O.W.N,

RESIDENTS —

WHEN DEEMED ENEMIES—HOSTILE ACTS,
The subjects of enemy nations residing
in Canada are not necessarily “alien ene
mies”  Residence in the enemy’s conntry
is the deciding factor. They cannot be de-
prived of civil rights and privileges until
some definite act of hostility by them is
proven,  [Canadian Stewart v, Perih, 25
Que. K.B. 155, distinguished: Viola v. Mae
kenzie Mann & Co., 24 D.L.R. 208, followedl. ]
ngusz v, Harbour Commissioners of
Montreal, 30 D.L.R. 662, 18 Que, IR, 98,

TRADING WITH ENEMY—RECOVERY RBY INDOR-
SEE OF DRAFTS NOT PAYAILE TO ENEMY,
Radley v. Garber, 30 D.L.R. 528, 50 Que.
8.C. 264,
PurLic oFFIcE,
An alien is disqualified from being a




(N

special constable. under art. 3287 RS.Q,
that being a ministerial offic
Haeck v. Clermont & Chabot (Que.), 30

D.L.R. 495,

ALIEN ENEMY—RIGHT TO MONEY IN HANDS
OF  TRUSTEE — PROPOSED  WITHDRAW AL
FROM  PROVINCE - NATURALIZATION 1N
UNITED STATES SINCE ACTION BEGIN-—
IEVIEW OF FORMER ORbER—RULE 523

Myers v. Teller, 8 O.W.N, 414,

TRADING WITH THE ENEMY — PROPERTIES
VESTED IN RECEIVER-GENERAL Foit (ANA
DA—ORDER OF JUDGE IN CHAMBERS—
Cosrs or pERToRs — DISCRETION

Re Consolidated Orders (1916, Respeet

ing Trading with the Enemy, 16 O.W.N

251, [See also 19 Can. Ex, 382.]

INTERNED ENEMY-——INVENTORY OF COMMUN-
"y

The taking of an inventory of the prop
erty of the community heretofore existing
hetween the parties. will not he suspended
on the ground that defendant is an in
terned enemy [See Harasymezuk v. Mon
treal Light, Tleat & Power Co., 25 Que. K.B

Swail v, Triel 17 Que. PR, 428

PAROLING INTERNED ENEMY-—CIVIE RIGHTS
ASSIGNMENT

A foreigner of an enemy nationality who,
after having heen confined as a prisoner of
war, has heen liberated on parole, recovers
the exercise of all his civil rights and may
validly transfer to a third person his title
to a debt,

Fabry v. Finlay, 50 Que. 8.C. 14
(§ TTT—16)-=NATION AT WAR WITH GREAT

BRITAIN—RIGHT OF SUBIECT 10 BRING
ACTION FOR DAMAGES

Oskey v. Kingston, 20 DJL.E. 959: 3
0O.L.R. 190,

ALIEN Lanovr Acr—WRITTEN CONSENT OF
JUDGE 10 PROSECUTION,

R, v. Jolimson & Carey Co, 2 OWN,
1011, 18 O.W.R. 985, 20 Can, Cr. Cas, 3190
Faviries Compensation Aer—ActioN ¥oR

BENEFIT OF ALIEN ENEMY NOT AMAIN-
TAINARILE,

An action brought under the Families
Compensation Act for the henefit of the
mother of the deceased, she being an alien
enemy. cannot be maintained.

Cremidas v, B.C. Electrie R, Co., [1910]
2 W.W.R. 549,

(§ TT1—10)—AcT10N8 BY—STAY OR DIS-

MISSAT

An action commenced under the Fatal
Accidents Aet by an alien enemy, who pays
money into court as security for costs, will
not bhe dismissed hut merely stayed until
[ Dumenkao

after the vestoration of peac
v. Swift, 32 O.LR. 87, distingnished: Por
ter v. Freudenberg, [1915]) 1 K.B,
lowed.]
Tuezyeki v
Mills Co,, 25 DL 198, 34 O.L.R
reversing 8 O N, 616

ALIEN

, fol-

Spanish River Pulp & Paper

RS0, 1014, ¢, 15
ist

under
war, and if the action against him is dis

ALIEN  ENEMIES—ACTIONS  BY

S, IITL. 64

ACTION  BY  ADMINISTRATOR—DBENEFIT 01

ALIEN ENEMIES,
An action under the Fatal Accidents Aet,
. brought by the admin
e of u decensed person
1 if brought for the

wtor of the ests
annot be maintain

henetit of alien enemies of the King. [Con
tinental Tyre and Rubber Co. v. Daimler

Co., [1915] 1 K.B. 883, distinguished;
Dumenko v. Swift Canadian Co., 32 O.L.R
87, followed.]

Da v. Holling: Gold  Mines, 23

DILR 434 OLR
ALIEN ENEMY-—=SUITS BY OR AGAINST,

An alien enemy may be sued although
disability to sue during a state of

8

missed as unfounded, the court may award
him costs,

Rydstrom v. Krom, 21 D.LR. 118, 21
B.C.R. 254
RESIENCE

IN NEUTRAL COUNTRY

Newman v. Bradshaw, 28 D.L.R. 769, 22
B.CR, 420,

SUSPICION  THAT PROCEEDSE OF ACTION 1IN
TENDED FOR ALIEN ENEMY,

Mere suspicion that the amount sued for
muy, if wered, be paid to an alien enemy
not justify an order staying all pro
i nination of the war

ings until the te
White v. T. Eaton .30 DR, 450, 36
O.LR. 447.

EXEMY RESIDENTS —CIVIL RIGHTS —ACTIONS,

An alien subject of a conntry at war with
Gireat Britain resident in
fully carrying on his ordinary voc
not under disabilities in the eivil
but may sue in his own name, or may assign
his claim, and the assignee may recover
judgment

Fabry v. Finlay, 32 D.L.R. (
8.C. 14
IN WAR TIME—SUITS BY OR AGAINST—

STATUS OF ALIEN ENEMY,

A citizen of a nation at war with this
country who institutes a civil action will
have his action stayed unless and until in
the first place he establishes as a condition
precedent to the right to sue that, although
technically an alien enemy, he is “in pro-
tection”™ in such sense that he is not a man
professing himself hostile to this country
nor in a state of war against it.

73, 50 Que

Bassi v. Sullivan, 18 D.LR. 32
OLR. 14
ALIEN  ENEMIES—DISARILIT! AND  CAP-

ACITIES—SUITS BY OR AGAINST—RESID
ING MERE BY LICENSE
Th nmon law rule strictly limiting an
alien enemy in his civil rights is now
modified in his favour when he resides in
this country hy license or under protection
of the Crown. [Order-in-Council of August
idered.]
v v. Crow’s Nest Pass Coal Ce,, 18
. 784, 20 B. C. R, 235.
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comes lialle to an indemnity to his
ey ¢ by the sole fact of his being Killed
during his services, and the claim dates
from the date of the aceident. Under the
same Act, the absence in a foreign country
far away is a justification for not filing
w elaim within the delay fixed by law,

Johansdotter v. CP.R. Co., 47 Que, S.C,

Ao my—=WAR—RESIDENCE 1IN HOSTILE
COUNTRY NSECURITY FOR  COSTS NIAY

OF PROCEEDINGS— DISMISSAL OF ACTION,
The plaintiffs, residing in Austria and

2 of Austria,

subjects of the
fi e of war

this action |
between  the nd his Britannie
Majesty, and wer d to give security
for costs, Their solivitor, not heing able
to communicate with them after the war
un, and no further proceedings having
cen taken, applied for an extension of time
and for a stay of proceedings, in order to
avoid the dismissy the action which
followe upon to  give security
Phis was vefused: and it was held (upon
an applieation in Chambers by the defend
ants), that the plaintitfs, having become
alien enemies, onght to be harred from fur
ther prosecution of the action, which was
dismissed: hat, semble, the dismissal of
the aetion at this stage would not be a bar
toou subsequent action after the termina
tion of the war. [Le B v. Papillon, 4
Fast 502: and Brandon v. Neshitt, 6 T.R
followed. )
Dumenko v Swift Canadian  Co.,
O.L 87,
ALIEN ENEMY——ACTION BY-—SUSPENSION OF
PROCEEDINGS BY DILATORY EXCEPTION
Que. C.P.

If the plaintiff is domiciled in a country
in a state of war with En
=0 long as that state of
quired to furnish security
tain time to furnish soch s
court must s all
case until peace is restored,

De Kozarijouk v. B. & A, Ashestos Co,
16 Que, PR ]

SUITS BY AND AGAINST,

In an application for an award for eom
pensation upon the death of a workman,
under the Workmen's  Compensation  Aet
(B.C.), 2 Fdw. VIL e. 74, now RSB.C.
1911, e. 244, while an alien dependent,
whether resident or nonresident, has the
same status as a resident British suh
for recovery of the compensation, the legnl
personal wesentative of the deceased, or
other person suing in a representative ca-
pacity for the dependent’s elaim. is required
to be a resident of the province, Upon
an application for an  award of com
pensation for the death of a workman
under the Workmen's Compensation Aet, 2
Fdw., VIL (B.CO e, T4 now RSRC, 1011,
c. 244, where the dependent of the de-
ed workman is an alien nonresident, the

r costs or oh
urity: ot the
edings in the

personal  representative may  claim  such

6s

for the benefit of such alien
dependent, Krzns v, Crow's
Coanl Co., 16 B.CR. 120, 17
, reversed; Jeflervs v. I v. 4
815, and Tomalin v. S, Pearson &
61, distinguished ;
v, Birsztan, 8 438, and  Unit
Collieries Co. v. Simpson, [1909] AC, 383,
referred to. See advance report of the pres-
ent case, 4 DR,
Krzus v, Crow Nest Pass Coal Co., 8
DL 264, [1912] AL, "
TANATION—TAXATION OF LAND OF NONRESI
DENT ALIEN ENEMY—Ruegan MueNicipar-
ITY ACT—TANATION ENFORCEMENT RE-
TURN—FORFEITURE  OF  LAND—'ROVI-
SIONS OF ACT INTENDED FOR TIMES OF
PEACE—=DPRESUMPTION OF NOTICES UNDER
THE ACT REACHING PARTIES AFFECTED—
OUTHREAK OF WAR CHANGING SITUATION
= PROCEEDINGS  HAVING  LOST  FOUNDA-
TION UPON WHICH THEY WERE BASED—
ALIEN  ENEMY ENTITIED 10O PAY AR-
REAKS, ETC, AND RECEIVE BACK PROP-
ERTY
The provision contained in the Rural Mu-
| micipality Aet for the assessment of owners
| and oconpants of property and proceedings
thereunder were intended for times of peace,
A state of war was not contempla hy
the Act, The provisions as to notice ar
{ hased upon the presumption that notices
will be likely to reach the person to wle
they are sent and that such person will he
able either to app at the court or to in
straet some one to appear for him and
[ Will e able to send money, if he possesses
| the necessary financial means, to voup
the arrears and costs,  The situation, so
far as it concerned alien enemies resident
in one of the en ountries (with whom
communication was forhidden by law) was
completely altered by the outhreak of the
recent war, which destroyed all those pre-
stmptions upon  which the statute was
hased.  An order of confirmation and the
msequent  forfeiture  against  such  non-
resident alien enemy was held therefore to
have lpst the very foundation npon which
they were based and sueh person was held
ay all taxes in arvears, interest,
penalties and costs and receive back her

| ity of Streamstown, [1 W.WLR, 478,
R1GHT 10 SUE-—EFFECT OF NATURALIZATION,
The plaintiffs (brothers), who were Ger-
mans by hirth, emigrated to the United
| States, where the older heeame naturalized.
Some time later they eame to British Co-

| Tumbia, where they lived a number of years,
nired property, and became naturalized
tizens of Canada. In 1913, they sold
their property under an agreement of sale,
and returned and made their home in the
United States, the yvounger brother later
aring  his intention of bhecoming an
American citizen.  In an action for the

jour
tent




moneys due under the aforesaid agreement
of sale:—Held, on appeal that the fa
of their hiving manently in the United

States, and the mnger hrother declaring
his intention of hecoming an American eiti-
zen, does not affect their status as British

subjects, and they are entitled to bring this

action

Newman v, Bradshaw, 23 B.CR

0171 1 W.W.R, 1223, reversing 10 W.W. R
14 See also 28 D U, 22 BA
120

(§ 1120 INTEREST IN ASSETS OF ES

rare— Wak Meastres Aer, 5 Gro, \
1915, ¢ 2. (Dom CONSOLIDATED
CRDER 28— TRADING  WITH  ENEMY
Wit —Crrizes  or UNITED  STATES
TrUSTS  FOR HENEFIT OF  WIFE  AND
PALGHTER—EQUAL  SHARES — PROVISION
IN WILL AUTHORIZING ALTERATION O
TRUSTS BY CONSENT—LEGAL DOCUMENT

DRAM N ACCORDINGLY —APPROVED BY FOR
FIGY  COURT—DAUGHTER  MARRIED  TO
ALIEN ENEMY—THER INTEREST TREATED
AS SUCH—ATTEMPT TO ALLOCATE ON
TARIO ASSETS 1O WIFE—DAUGHTER'S 1N
TEREST I'RANSFERRED TO PURLIC CUS
TODIAN —EFFECT  OF  FOREIGN  COURT
ORDER— LEAVE 10 APPEAL — PERSONA
DESIGNATA—R.S.0, 1014 c. S8, 2
A4

The assets of an Ontario estate which

belong to or are held or managed for an

dlien enemy, may, on application to a Judge

of the Supreme Court of Ontario, be vested
 Custodian™  appointed
‘tin

under the
Tesp trading with

A document hrought into exist
ement of In-r-n||- interested as
legutees under the will and made
subsequent to the death of the testator, even
though in pursnance of a power conferred
n the will. cannot be admitted to probate
n Ontario, and even though a foreign court
ratitied such wument, this decision can
not be treated as effective and hinding
A beneticial intercst had passed from the
testator 1o his daughter on his death, and
that interest has not  passed from the
dunghter by reason of the document already
rred to, and so still remained liable to

in “the
Consolidated Order
enemy 1916
ence by a

devisees o

forfeiture under the Consolidated Orders.
The theory of the comity of nations
shonld be modified or restricted when it
conflicts  with matters of public policy,

which was essentially the case. The order
was made by a judge as “persona designata”
and an appeal, if any, wonld lie with special
under the Judges' Orders Enforee
ment Aet, RS0, 1014, ¢. 79, 85, 2 and 4.
Re Walker, 49 D.LR. 415, 46 O.L.R. 86,
§ 1124 CASSISTING"—KNOWLEDGE 0)
INTENTION TO LEAVE.

Where an alien enemy starts for the
boundary line with the intention of leaving
Canada he is to he considered as in the act
of leaving Canada on every part of the

leave

journey, and any person knowing such in
tention on his part and doing any act in

ALTERATION OF INSTRUMENTS,

|

0

furtherance of that intention’ thereby assists

stuch alien enemy within the meaning of Cr

Code, s T3, whether the latter t
across the houndary line or not.  [Compare
t. v. Nerlich, DR, 138, 24 Can. Uy
Cas ] A jury trying a charge undey
Cr s, TOA, for assisting an enemy
alien to leave Canuda may  properly infer
that the person assisted is an alien enemy

on his testimony that his enrliest recolle
tions are of residence in the enemy country
and proof that he had registered in Canada

as an alien enemy.  [Guerin v, Bank of
France, 5 Times LR, 160, referred to.]
R, v. Oma, 25 D.LR. 6470, Can, Cr,
Cas, 73, 8 8L 305,
ALIMONY.
See Divorce and Separation; Husband
and Wife

ALTERATION OF INSTRUMENTS.

I. IN GENERAL
. Biies Axp Notes,
Ao In general
B. What alterations are material,

1. In general.

(8§ T—2)—CONTRACTS — MATERIALITY,

The alteration which will avoid a written
contract when made without the privity of
the obligee, must he as to a material point
thereof, and the insertion in a broker's
hought note” of the name of the plaintiff
claiming thereon the prineipal for whom

the other hrok named had  contracted
with notice to the issuing hroker of the
name of such principal would not he he
to be a material alteration even if

was not evidence of assent thereto by

obl where the insertion of the name

made no attempted change in the plaintiff’s
rights.  [Cooke v. Eshelby, 12 App. Cas
: Suffell v. Bank of England, 51 LJ.Q.RB

401 Pattinson v. Luckley, L.R. 10 Ex. 330,
referred to.)
Baker v. Mactiregor, 16 DL.R 20

BOCR. 15,

(§ I—4)—Ihme oF cuATIEL

LIARILITY OF DEFENDANT

INCORPORATED COMPANY — MATERIAL AL
TERATION IN WRITTEN CONTRACT.

Flexlume Sign Co. v. Vise, 11 O.W.N. 44,

II. Bills and notes.
ARE

~ PERSON AL
LIAmiLITy or

B. WHAT ALTERATIONS
(11 B—10) —S1GNATURE
Altering a promissory note by adding the
words “Cohen Froves, per” before the sig-
nature M. Cohen is not a material altera
tion rendering the note void, inasmuch as

MATERIAL,

the liability of maker remains un
chinnge

Rahinoviteh v. Cohen, Marks v. Cohen,
Rritish  ( lian  Fur Trading Co, v

Cohen, 39 D.LR
PROMISSORY NOTE
Hotorr ix puy
When the words

320, 53 Que. 8.C. 174
MATERIAL ALTERATION
COURSE-—EFrecy

“this note to follow




71 ALTERATION OF INSTRUMENTS,

agreement,” written in the left hand corner l
of a promissory note, are altered so as to
read “this note to fall due for payment,
May Oth 1913" such alteration is material
td voids the note.  If the alteration is ap
parent, no person who subsequently takes
the can be a holder in due course
Gourre v, Voskoboinik, 45 Qie, S.C. 101,

VOmNG NOTE BY MATERIAL ALTERATION
RiGur 1o ste ox ¢ INAL CONSIDERA-
Tos

A material alteration in a note renders
the same void. and « holder, who has frand
ulently alt
an action
the note,

O'Brien v, Brenman, 0 W W.R. 277,

A the note, cannot sueeeed in
sedd on the consideration for

1

(5 11 B=11)—MATURITY OF NOTE

Changing u v to make it become pay
able in two months instend of one month
is a material alteration which will void the
note as against an obligor who has not
ented thereto

Union Bank of Canada v. West Shore &
Northern Land Co, 35 DR, 575, 28 BC.R
G

LIEN  NOTE— AGREEMENT TO EXTEND — NoO
CONSIDERATION  FOR — ALTERATION  OF
PATE -~ FoRrGery,

Atering the word “Nov,” to “Sept.” in
an unsigned memorandum made on the hack
of an overdue lien note, agreeing to extend
the time for payment of the note, such
agreement being made without econsidera
tion and there being no evidence of fraudu
lent intent is not forgery.

The King v. Hannah, 46 DL 122, 31
Can. Cr. Cas, 1569, 12 S.L.I, 145, [1919] 1
ww.e

(s 11 B —BILIs  AND NOTES—STRIK-
ING OUT INTEREST CLAUSE—EFFECT

2
the note by a fraudulent alteration hy the
holder of the rate of interest therein
Wyton v, Hille, 25 D.LR, 8%, 25 Man
L.R, 772

FILLING IN RATE OF INTEREST

Filling in a rate of interest in a lien note
without the maker's authority after it has
been signed is a material alteration, and
voids the instrument

Allen v, Gray, 38 DLR. 41,.10 SL1
HIH]
(8 11 B—14

CEPTANCE

Changing the name of the payee, after
ance of wo draft, without the accept
sent, is a materinl alteration under
146 of the Bills of Exchange Act,
RS.C 1906, e 119, and voids the hill.

Asch v. Dufresne, 33 D.L.R. 540, 49 Que.
8.0, G0N,

(5 11 B=16) —PROMISSORY NOTE
NEW MAKER,

A alteration of a promissory note, after
its issue, by the addition of the name of
another maker, a memb of a syndicate,
who signed the note in accordance with the
evident intention of all the s tories, does
not invalidate the note; signature of an
additional maker is not a “material al
teration.”

Bolster v. Shaw, 31 D.L.R, 773, 11 AL.R

CHANGING NAME AFTER AC

Avpine

(§ II B—=17)—ARSENCE OF PRESUMPTION
AS TO DATE  RELATION TO EXECUTION—
PAYEE'S NAME,

In the event of an apparent alteration in

a negotiable instrument or the li there is

| no presumption one way or the other as to

the time when the apparent alteration was
made, that is, whether prior or subsequent
to its execution

the interest clanse from g

issory note is such a material alteration as
will vitiate the instrament, irrespective of
udi

whether t)

change is beneficial or prej
cial to the maker. [Sutfell v. Bank of |
Tand, ® Q.B.D, 568: and Gardner v, Wals!
5 Kl and BL 83, followed.]

Langley v, Lavers, 13 DL.R. 697, 13
ELR. 1L

Bres AND NOTES—CHANGING TLLEGAL RATE
OF INTEREST T0 LEGAL—MATERIALITY
OF ALTERATION,

Changing the rate of inferest in a prom-
issory note taken by a money lender for
less than £300, by the holder after delivery,
from 2 per cent per month to 12 per cent
per annum is o material alteration which
vitia the note

Rellamy v. Porter, 13 D.L.R, 278, 28
OLR
CHANGING RATE OF INTEREST—RIGHT TO SUR

CPON ORIGINAL CONSIDERATION

Where a promissory note is taken in sat
isfaction of payment of a car, the amount
of the purchase price represented hy it
cannot be sued upon after an avoidance of

Lang v. Joudrey (No. 2), 15 D.L.R.
10, 47 R, 451,

|
“ ASSIGNMENT OF NOTE FOR COLLECTION-
STITUTION OF HOLDER'S NAME AS PAYEE
~—NOT MATERIAL ALTERATION
Altering a promissory note after it has
become due and in virtue of an assignment
for the purpose of collecting the amount
thereof by the holder substituting his own
name as payee in place of that of the bank
in whose hands it was first placed for eol
lection, is not a material alteration and the
| last payee is a holder for collection, subject
to any defences the maker may have
against the original payee,
He v. Maher, 46 D.L.R. 143, 55
Qne

(8§ 11 B—19)—CHANGING PLACE OF PAY-
MENT—MATERIALITY.

An acceptance of an offer to sell, which
varies the amount of the cash payment, and
increases the amounts of the deferred pay-
ments, is merely a counter offer to pur-
chase and no contract is made by it al-
‘lhnuuh the total price is mnot thereby
changed,

eal
der
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Pearson v. O'Brien, 11 D.LR. 175, 22
W.L.KR. 703, aftirming 4 D.LI 413, 22
Man. LR, 175, which afirmed 18 W.L
K. 63,
AMENDMENT.

Of judgment, see Ju nt.

Of pleading, see Pleading, 1 N.

Of information, see  Summary
tion; Criminal Law; Certiorari.

Convie

AMUSEMENTS.

RIGHTS OF SPECTATORS
EapctMENT

One entering uy amusement premises

under a paid license enjoys a contractual

privilege to remain there undisturbed dur

SCOPE OF LICENSFE

the formance, and if foreibly eject
wl, he is entitled to recover against the
ners for breach of contract and for the

# him.  [Wood v
838, distinguished;

] 1 KB 1,

ult committed upon
Ledbitter, 13 M, & W
Hurst v, Picture Theatre, [19
Howed. |
Barnswell v, National Amusement Co,,
25 D.L.R 615, 21 B.C.R, 434,

ANIMALS.

HTS AND LIABILITIES CONCERNING
A, Rights of owners generally
B Liability for killing or
¢. Liability for injuries by
p. Running at large
E. Animals with infectious diseases,
F. Tax on dogs.

IL. Crveray ro.

injuring.

Annotations.
Animals at lar through “wilful act or
omission of owner:” D.L.R. 397; 33

D.L.R. 423; 36 D.L.R |‘~l.

1. Rights and liabilities concerning.
A. RIGHTS OF OWNERS GENERALLY

Liability under Railway Act for injury t¢
animals by trains, see also Railways, 11 D
(§ 1 A—1)—ACCIDENT — ANIMAL Daw
s —LiastLiry—QuE, C.C, 1054, 1055
wding to the terms of Que. C.C, arts

55, the owner of an animal or of a
thing is responsible for damages caused hy
them when they are out of his control and
that the wrong happened without his being
cerned in ity but when, at the time of the
accident they are under his control and
lireetion, or moved by him, his liability is
that of Que. C.C. art. 1053, and one who
claims damages must prove fault, negli-
gence, or « essness on his part

Denis v. Kennedy, 46 Que, 8.C, 459,
(§ T A—5)—DUTY OF AGISTER

An agister is bound, to take reasonable
care of animals in his charg
demands an animal and the
ab

If an owner
rister is not
: to produce it, the onus is on him to
shew that he took all reasonsble care for

ANIMALS, 1. 74

the animal’s safety. [Pye v. McClure, 22
D.L.R. 543, 21 B.C