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ERRATA,

Page 21, line 31, for “ substituted ** read « substitute,””
Page 22, line 11, for « giving " read/u filing.”

Page 22, line 12, for « under " read « wih,”
Page 23, line 21, for « bjections *! read « hjection,”
Page 23, line 35, for “ practically ’ read « frankly.”

- Page 137, line 7 from foot, for suit”” read « wrip,»
Page 145, line 24, for ¢ preference " regq « Ppressure,”
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KASSON 'y, HOLLEY,

Action on Promissory Note—Statute of Lx'mz‘mh'bn.n—“ﬁqomi the Seas.”
Declaration on three Promissory notes made
.

Plea (inter alia) “that the alle,
Yyears before this suit,”

by defendant in 1871,

ged causes of action did not accrue within six

RepliCation, “that at the ti;
the plaintiff, he, the d
e yond the seas, within th

Rejoinder, « that the said cause

of action accrued to the
of Buffalo, and at that time,

plaintiff at the city
and for a long time there

after, both the Pplain-
tiff and defendant Were permanent residents of the said city in the State

of New York, one of the United States of America, beyond the seas,

' within the meaning of the statute in that case made and provided ; and .
that the Plaintiff is still o resident beyond the seas as aforesaid, and the
defendant avers that the said cause of action did not accrye within six
years before this suit,””

Demurrer,

“that the rejoinder is bad in substance,” Allowed, i

JoA.m. Aikins, for
SJones,
. B.,

Plainitiff, referred amon,

v
gst other cases to Wiltiams v.
13 East 439; Hartv, Wilson, 6 U, C, 0,

448.

S.22; Zane V. Small, 4U.C.

D. Glass, for defendant,
7355 39 L. J. Ch, ro,
2 /

i ~ [arse November, 1883.]
‘WALLBRIDGE, C, Ji—The Statute of Limitations begins to run. from the
time of the breag]

h of contract, in the Present instance; from the times the .
VOL I M. L R, :

quoted Pardo v Bingham, L. R., 4.Ch, App.




2 MANITOBA LAW REDPORTS.

promissory notes and draft became due, which exceeded six years at the time
of the commencement of the suit. The defendant pleads the statute in this
view of it.

The plamtiff replies that the defendant, at the time the causes of action and
each of them accrued, was beyond the seas, and the plaintiff commenced his
suit within six years after his return from parts beyond the seas dforesaid ; the
defendant does not deny this replication, bt says that in addition to the de-
fendant being beyond the seas, the plaintiff was so, also, and adds that the
cause of action accrued there, and that the plaintiff is still a resident there,
and that the causes of action and each of them did not accrue within six
years,

* To this the plaintiff is obliged to demur. I cannot see how the plaintiff’s
residence beyond the seas can be of any assistance to the defendant. Itis
true that in the statute of 21 Jac. L. c. 16, s. 7, it is provided that if the plain-
tiff be an infant, covert, non compoé, a prisoner, or beyond seas, when the
cause of action accrues, the six years shall run only from the removal of the
disability. This was not an;advantage to the defendant, but, on the contrary,
was such to the plaintiff, as he had then a further time to bying his suit. It
was never anything which the defendant could set up, but was set up by the
plaintiff, giving him a further time to sue the defendant. I cannot see why
the defendant sets this up in his rejoinder.  Besides, it is no longer the law,
as this disability, which was in fact an advantage toa plaintiff, has been taken
away by the Mercantile Law Amendment Act of 1856, 19 and 20 Vict., c. 97,
5. 10, but there never was a limit to the time in which the plaintiff might not
bring his action, if the defendant himself was not within some clause of the
Act of 21 Jac, I, c. 16, by which the remedy against him was barred. The
statute 4 and 5 Anne, c. 3, declares that, in case the defendant was beyond
the seas at the time the cause of action accrued, the action might be brought
agninst him within six years after his return.

With the disabilities clause, the statute of James and the provisions referred
to in the statute of Anne, were provisions in favor of a plaintiff and not of a
defendant.

The Mercantile Law Amendment Act deprived the plaintiff of the advantage
which his absence beyond the seas conferred upon him, and to that extent was
an t in the defendant’s favor. If a defendant, being in England,
and, in that sense, not beyond the seas, the cause of action having accrued
there, although the plaintiff may have been beyond the seas before and after
the accruing of the cause of action, yet the plaintiff would be barred in his
actio‘: because the defendant was not beyond the seas, and the plaintifi’s pri-
vilege in that respect has been taken away. In fact, the taking away the
plaintif°’s disability was an advantage and gain to the defendant. It remains-
then, that the plaintiff may bring his action at any time if the defendant can
not protect himself by the Statute of Limitations, .

If the defendant was beyond the seas when the cause of action' accrued,
then the plaintiff may bring his action within six years after his Yeturn, let the
time be ever so great during which the defendant was absent, the statute only
begins to run on his return. 4
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The use of the word « return
where the defendant was not,
country, and was beyond the seas; by

3

seems at first not applicable to 5 case
when the cause of action acerued within the

5; but this expression has been before the

courts and received authoritative interpretation in Z
" 813, and Pardo v, Bingham, L. R.
cases it is held that the word ¢ return’’
defendant ever had been in the country before,
words “ beyond the seas,” sec Ruckmaboye v, Mottickund, 8 Moore, P, C
If the defendant really intended to set u

a foreign country, that defendant is a su
have Statutes of Limitation
have pleaded this foreign law and these facts; the defendant sh,
in mind the distinction between barring the remedy and _exti
debt. Fowler v, Vail, 27 U.C,, C.P. 423.

Foreign statutes of limitation which ‘bar the remedy,
have no operation here,
Steiner, 2 Bing., N.C. 202,
alleged, and the demurrer is allowed. The de
five days, if he be so advised.

A; = @

THE CANADIAN BANK OF COMMERCE v,
(«"Bz'll o Exchange Act, 18 ana 79 Vic., ¢, 67—
X out appearance.

Held—That the lmperia.l Act 18 & 19 Vic,

Held—A judge may grant leave to defenda;
or upon summonsiy,

Held, That where an order is granted ex parte no a
of 1883 for leave to sign final judgment,
be ined, but an applicati
made to any judge, *

This was an appeal heard by

an order of a single judge, )

Action brought under Imperial Bill of Exchpnge Act,

Defend btained for leave to appear
Plaintiffs were not senq Jide holders,

An order was made dismissi g the Defendant appealed.

Mr. F. MeKensie, for defendant, contended that the Imperial Bill of Ex.
change Act is not in force in' Manitoba, The Provincial statute introducing
the laws of England in this Province, (Con, Stat,, ¢, 31, s, 4,) cannot have
have the effect of introd ing that Act, be bills of hange and
Promissory notes are subjects over which, by the B. N, A. Act, 1867,
the Parliament of Canada has exclusive jurisdiction,

Mr. ] 4. M. Aikins,
any way affect the validi

ADAMSON.

Leave to appear—Striking

) € 67, is in force in Manitoba,

ntto appear to a writ, either ex parte

Pplication under the statute
setting aside the appearance, will
to rescinfl the o 2arte order may be

)
the full Court ib Michaelmas term, 1883, from
s

18 and 19 Vi, ¢, 67.
on the ground that

for plaintiff, contended that the Act does natin
ty of bills of exchange and Promissory notes or

afond v. Ruddoek, 1 3C.B.
»4ch., app. 735, in the former of which
in the Act does not. imply that the
As to the meaning of the

p that'the cause of action accrued in
bject of that country, and that they
s by which the debt is extinguished, he should
ould also bear
nguishing the

and not the right,
Harris v. Quine, LR, 4 Q.B., 653. ' Huber v.

In my opinion the rejoinder is bad for causes
fendant may amend within
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the mode of making, drawing, endorsing, transferring, or otherwise negotiat-
ing them; but it is merely an act regulating the procedure, according to
which actions on bills of exchange and promissory notes may be instituted|
and conducted, Procedure is a subject coming within the_jurisdiction of
the Provincial Legislature. .

- [8th October, 1883.]

Dusut, J.—We find that the laws of England were introduced in this country
by the Council of Assiniboia, by its di or ment of the 7th January,
1864, ding the ordi on adiministration of justice of the 11th April,
1862. This was over six years before the country became the Province of
Manitoba. ;

By the Imperial Act, 31;and 32 Vic, c. 105, s 5, known as the
«Rupert's Land Act, 1868,” it is provided that, until otherwise enacted by
the Parliament of Canada, all the powers, authorities and jurisdiction of the
-several courts of justice then established in Rupert’s Land, shall continue in
full force and effect therein. :

By the Dominion Act, 32 and 33 Vic, ¢. 3, 5. 5, it is enacted that all
the laws in force in Rupert’s Land and the Northwestern Territories -at
the time of their admission into the Union or Dominion of Canada shall re-
main in force until altered by the Parliament of Canada.

By the Dominion Act, 33 Vic, ¢. 3, s. 36, the next above mentioned
Act, 32 and 33 Vic, c. 3, is continued in force until the end of the next
session of Parliament. This Actis known as the Manitoba Act.

- The Act 34 Vic., ¢. 13, 5.7, continues in force permanently, the next apove
mentioned ‘Act. .

So the laws which were' in force in' England in 1864 were introduced in
this country by the Council of Assiniboia, and afterwards the Provincial Leg-
‘islature enacted that the laws in force in England on the 15th July, 1870,
shall be applicable to this Province, and particul ly the practice and proce-
. dure. which existed and stood in: England on the above date, shall be the
practice and procedure of the Court of Queen’s Bench of Manitoba.

From the above, one may safely infer and hold that the Bill of Exchange
Act is in force in this Province, . g
As to the other ground taken inthe summons, it is' contended that the judge
should either grant or refuse the application of the defendanton his affidavit,
and should not entertain affidavits in reply, becausethe Act does not give, him
that power. . o
. But we are of opinion thatthe judge, having a discretion to exercise as to
- whether he will grant the leave. fo appear, or not, must have the faculty and
power to exercise his said discretion after hearing both parties.
" The application may be made ex )arte', and if the judge finds the evidence
sufficient, ke may grant an ex parse order. Ifthe ground on ‘which the appli-
cation is made is not sufficiently strong the judge may refuse the order and
grant only a summons to show cause, and on return of summons he may hear
affidavits in reply. S
When an order for leave to appear is made ez parte, a judge will not enter-
tain.an application under the statutes of last session (1883) for leave tosign final
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Jjudgment, setting aside the ppta 5 but an appli
JParte order may be entertained by any judge. y
But when an order for leave to appear has been granted on summons, after

hearing both parties, no application to set aside, or rescind, said order will be
entertained by a single judge.

Appeal dismissed without costs,

to rescind the ex

BLAIR v. SMITH.
Cloud upon title— Parties— Costs.

8. conveyed land to the plaintiff, who registered his conveyance. S, after
wards conveyed the same Jand to Fr., who yed to Fo,, who yed
to the defendant.

Held, that although the registry showed a good title in plaintiff, the defendant's

conveyances should be declared to be clouds, and be reinoved.
Held, that Fo, and Fr,

were not necessary parties,

Held, that defendant must pay the costs, J

The facts sufficiently appear from the judgment,
H. M. Howell for plaintiff\
A. C. Killam for defendant,

[26¢h February, 1883.]

TAYLOR, J.—The plaintiff claims title to the lands in question under a
conveyance from John Schultz, and divers mesne conveyances by which the title
conveyed by Schultz has now become vested in him, The suit is brought to
have several stibsequent conveyances, which have been registered against the

. property, declared to be clouds upon his title, and to have them removed from
the registry, .

The deeds, which the plaintiff complains of, are as follows : (1) Hon. Jno.
Schultz to Jno. Fraser,dated 29th April, 1881 ; Memorial Noy 1 3,770. (2) Jno.
Fraser to Jno. Fowler, dated 318t January, 1882; Memorial No, 25,071, and
(3) Jno. Fowler to'W. C. Smith, the defendant, dated 2nd February, 1882;
Memorial No, 25,197, X

The plaintiff’s title to the land is not dis,
deeds, showing a title derived fro
all his estate in the lands,

puted, but it is contended that these
m a person who has already conveyed away
and the deed from Schult; being registered subse-
f the deed under which the plaintiff claims title, the

plaintiff does not require the intervention of a court of equity to declare
them clouds upon his title, and that the relief prayed is such as the court will
not, under the authorities, give, It is also objected that the suit is defective
for want of Fraser and Fowler as parties,  Also, that in any event, the court
should not award costs against the defendant, because the plaintiff should
have made Fraser and Fowler parties, and claimed costs against them.
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In Hurd v, Billington, 6 Gr. 145, the court refused to declare the deed
objected to, a cloud upén the plaintiff’s title; but the deed was, the court
said, void upon its face, having been executed by an attorney who had mno
power to convey. But the court, while dismissing the bill without costs, pre-
faced the decree with a recital of the reasons for doing so. This decree,
with the recital, the plaintiff could register, and, by doing so, he pragtically
achieved the whole object of his suit. The case of Buckanan V. Campbell,
14 Gr. 163, was a case of 4 voluntary deed, which, as the law then stood in
Ontario, was void as against the subsequent conveyance for value under which
,the plaintiff claimed.

«In later cases,” it is said by the present learned Chief Justice of Ontario,

\in Dynes v. Bales, 25 Gr., at p. 597, * the court has been more disposed than
in Hurd v. Billington, to regard an adverse and unwarrantablé registration as’

a cloud upon title,” In support of that proposition, the learned judge quotes

| the judgment of the late Chancellor Blake, in Harkin %. Rabidon,7 Gr.,
249; that leamed judge 5aid: ‘Would it have been. a reasonable answer-
that the plaintiffs could defend themselves at law ? Would not the plaintiffs
have a right to say, ‘true we can defend ourselves at law, but we have a right
- n@g to come into equity for relief which we cannot have at law. We ask to have
that deed cancelled for the purpose of being placed beyond the reach of those
dangers and annoyances which the improper-use of it would, at any moment,
entail, and for the further and more material purpose of having that removed
which forms not only a cloud upon our title, but is, in effect, an incumbrance,
detracting, as it does, most materially from the market value of our pro-

IR 3

perty. 5

In Zruesdell v. Cook, 18 Gr., 543, V. C. Strong said: *1 find no authority
for saying that the existence of an unregistered deed, passing no interest, and
not appearing to be a link in the title, can give ground for the jurisdictiony
but the registration has such a tendency to embarrass the title of the true -
owner that there would be a great wam of remedy if this court could’ not de-
cree cancellation in such a case.” That observatiom, not necessary for the
disposition of the particular case then before the learned judge, and in which
relief “was decréed to the plaintiff on/other grounds,is no doubt a mere
obiter dictum. Tt has, however, subsequently received judicial sanction, for
in Dynes v. Bales, Chancellor Spragge said : It places, as I think, the title
to relief upon the true ground.”, {

Shaw v. Ledyard, 12 Gr.,.384, was a case in which a bill was filed to set
aside and remove from the registry a deed, made by a sheriff on a tax sale,
nllegmg that there had been no sale to warrant such a deed. There V. .C.
Mowat said : “If two strangers, even, through a mere mistake of fact or law,
claim a man’s property, and .put on registry an -instrument setting forth such
claim, or purporting to deal with it, such a claim, however unfounded, must
prejudice the sale of the property, and may create embarrassment otherwise ;
and I would be sorry, unless compelled by the authorities, to hold that the
owner is in'such a case without remedy.” He, therefore, overruled the de-
murrer for want of equity.

>




e
e the deed
5, the court
ho had no
 costs, pre-
his decree,
pragtically
. Campbell,
en stood in
nder which

of On!ari;)y
posed than
istration as*
idge quotes
don, 7 Gr.,
ble answer -
1e plaintiffs
ave a right
ask to have
ich of those
1y moment,
at removed
cumbrance,
of our 'pro-

)

10 authority
nterest, and
urisdiction’y

of the true -

uld’ not de-
sary for the
1d in which
nbt a mere
anction, for
nk, the title

filed to set
a tax sale,
Thére V. C.
fact or law,
y forth such
inded,; must
otherwise ;
ld that the
led the de-

The latest case on this subject to whic% I was referred is Dynes v. Bales, 25
Gr., 593. There the plaintiff got relief against the conveyance film a person
having apparently no title, and which had been registered subsequent to his
own, .

My Killam sought to distinguish that case from the, present on the ground
that the relief there was given because the bill had ‘been taken 270 confesso,
I do'not think, upon reading the case, that that was the reasonfor
relief, n'otwithst:mding the expressions made use of on page 595.

The learned judge there puﬁ(,

giving the

that although there would be a defect in the
absence of a link in the chain of title between the grantee in the last regis-
tered deed, and the grantor in the next, Scott (the grantor inthe deed com-
plained of), it would not necessarily follow that Scott had no title,for he might
have had it by descent.

!

So in the present case it does not follow that Schultz, when he conveyed to
Fraser in April 1881, had no title because hé had previously conveyed to
Emerson. Emerson might have reconveyed to him before conveying to the
plaintiff.

The plaintiff, at all events, if sellin
tainly be called upon to explain and
Aances appearing upon the registry.

g or mortgak;i?zg the land, would cer-
account for these subsequent convey-

Even should it be, that the authorities found on the books, do not fully
warrant the making of a decree in the plaintif’s favor in such a tase as the
present, I am quite prepared to extend the jurisdiction and to make a
precedent.

Ina country like the Ppresent,

§vhe;e lands pass from one owner to another
so frequently and with so little

formality; and where a registry has been
established for the purpose of showing to all the world who is the true owner,
and how he derives his title, the court should in my- opinion stretch{ point to
aid in keeping that registry pure, and see to it that nothing is improperly
put there which can in any way embarrass the true owner, or prevent his
dealing at any moment with his property in the most ample and beneficial
mknner. f '

The plaintiff is therefore entitled to a decree declaring the three convey-
ances in question to be clouds upon his title.

As to the costs, T see no reason why they should not 'be awarded against
the defendant. Tt is true he was not the person who put on registry the first

tle to the property through ~

of the deeds which form the cloud, but he claims ti

» and should not have taken the conveyance he did. If he did
and must bear. the consequences. He had, at all

not search he was careless,
events, constructive notice
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ARCHIBALD v. GOLDSTEIN.

. N
Principal and Agent—Purchase by Agent in his own name—Statute o
Frauds.

Plaintiff, desirous of purchasing property from one T , employed defendant as

his agent to negotiate the p Defe P d the property,
using his own money, and took the conveyance to himself,

Held, that defendant was trustee for plaintiff, and that the Statute of Frauds °

‘was no protection.

H M. 11010:{[ for plaintiff,
W. R. Mulock for defendant.
[27th March, 1883.]

TAYLOR, J.—In the early part of 1881, the plaintiff was desirous of pur-

chasing aparcel of land in the Parish of St. Francois Xavier, being lot 224,

according to the Dominion Government survey of that parish. The owner of
the land was one Treston, with whom the plaintiff had previously had one or
more conversations on the subject of buying the land, but who refused to sell
at the price ($3,000) which the p]amuﬁ' seems to have been at that time will-
ing to give.

The plaintiff now aileges that having, by the month of April, come to
the conclusion that he could not secure the land for less than $5,000, he ar-
ranged with the defendant, who was a neighbor of Treston, and had previously
bought from him an adjoining lot, to act as his agent in endeavoring to pur-
chase the land. He agreed, he says, to give him, if he succeeded in getting
the lot for $5,000, a commission of $150; and that if he got it for less than
$5,000 he would allow him the difference up to that sum. ‘L'he defendant,
he says, undertook this agency but in breach of faith and of his duty, bought
the land for himself, and obtained a conveyance thereof from Treston.

The defendant, by his answer, denies that he was ever employed by the
plaintiff as his agent, or that he accepted the trust and confidence alleged in

the plaintiff’s bill, and he pleads the Statute of Fraudsin bar of the plain::’

tift’s claim.,

The evidence which has been adduced leaves no doubt whatever that the
plaintiff did employ the defendant as his agent, that the defendant undertook
his dgency, and that, instead of buying for the plaintiff, he bought it on his
own account.

The agreement which was drawn up by the plaintiff, a solicitor, to be signed
by Treston in the event of his agreeing to sell, was in the form of an agree-

ment for the sale by Treston to the defend: It was explained by the.

plaibtiff that he drew it in this way at the defendant’s request, b the
latter said he might have ‘to pay something down, and if the agreement was
not in his name he would have no security for what he might so pay in the
event of anything happening to the plaintiff before the transaction was com-
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pleted. Before the defendant left the office with this document, a clerk of
the plaintiff was called in, and the true arrangement explained to him in the
presence”of the defendant. It was also arranged, that as soon as Treston
agreed to sell, he should be brought in to Winnipeg to the plaintiff, and a
conveyance prepared and d. The plaintiff at the same time offered
to give the defendant some money with which to make a deposit, but the de-
fendant declined taking it, saying he could arrange that.
Armed with this document, the defendant went home, and soon after pur-
chased the land from Treston, informing him that he was buying it for the
-~ plaintif. He then brought Treston in to the city, but instead of taking him
to the plaintift's office he told him that the Plaintiff was out.of town, and took
him to the office of another solicitor. There a deed was prepared and exe-
cuted by Treston, who, after executing it, saw that it was not to the plaintiff,
He seems to have said nothing about this until -they came out together from
the solicitor’s office, when he spoke to the defendant about it, saying he
doubted he (defendant) had been committing a depredation on the plaintiff, At
“this the defendant only laughed, at the same time tearing up'and scattering a
Paper which he had. The suggestion is made that this paper was a diagram
of the land, which the plaintiff had prepared and given him, showing the
quantity of the land Treston‘owned, somewhat less than he appears to have
at some time or other claimed he had, .

There is not, and there never was, anything in writing to evidence the de-
fendant’s agency for the plaintiff.  No part of the purchase-money was paid
by the plaintiff, or out of funds furnished by him.

Such being the case, the defendant pleads the Statute of Frauds as a com-
Plete bar to the plaintif’s claim, and relies on the case of Bartlett v, Pickers-
&ill, 1 Fd. 515,

That case, decided more than one hundred and twenty years ago, is no
doubt an authority to support the proposition laid down by Storey in his work
on Eq. Jur,, sec. 1,201: « Where a man employs another person by parol
s an agent, to buy an estate for him, and the latter buys it accordingly in his
Own name, and no part of the purchase-money is paid by the principal ; there,
if the agent denies the trust, and there is no written agreement establishing it,
he cannot, by a suit in equity, compel the agent to convey the estate to him;
for (as it has been trulyisaid) that would be decidedly in the teeth of the
Statute of Frauds.” ; ;

Lord St, Leonards, in his work on vendors and purchasers (14 Ed.),
P- 703, states the law in almost the same terms.  But when treating, on
another page, 702, of the case of purchase, by a trustee, who takes the
conveyance in his own name, he Puts it in a more qualified manner, and
says: “ It seems doubtful whether parol evidence is admissible against the
answer of the trustee denying the trust,” And, on page 48, he puts it
broadly : « If the agency be established, the agent will be compelled to trans-
fer the benefit of the confffact to his principal, although he made the’contract
in his own name, and swears that it was on his own account.”

- A few years ago, one of the Judges of the Court of Appeal in Chancery,
Lord Justice Giffatd, in the case of Hard V. Pilley, L.R. 4, Ch, App. 553,
expressed, as his opinion, that Barsest V. Pickersgill was inconsistent with all




~
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the authorities of the court, which, he said, proceed on the footing that it will

not allow the Statute of Frauds to be made an instrument of fraud. In the
’ . :
© same case, Lord Justice, Selwyn said that such an argument on the part of an

agent was “an attempt to make the Statute of Frauds an instrument of fraud.”
It is true that it was not necessary, for the purpose of disposing of Heard v.
Pilley, to overrule Bartietty. Pickersgill, and the Lords Justices did not profess
to doso, but tley certainly expressed, in unequivocal terms, their opinion against
the authority of that case; Against this it must, however, be borne in mind
that Mr, Lewin, no mean authority, in the last edition of his book on trusts,
published since Heard v. Pilley was decided, takes no notice of it, or of the
remarks of the Lords Justices, but treats Bartlettv. Pickersgill as if an unshaken
authority, On the other hand, that writer nowhere refers to the case of Lees
v..NVuttall, 1 R. & M. 53; 2 M. & K., 819, which is one of the authorities
relied on by Lord St. Leonardsin support of the passage last quoted from his
work,

It was argiied here, on behalf of the defendant, that the principal might,
perhaps, succeed in such acase as the present, if he brought his suit against
the agent and the vendor before the latter had actually conveyed the property
to the agent. 'Reference was made, in this connection, to the case of Cave v.
McKensie, 46 L. J. Ch, 564, in which, the suit having been brought before
conveyance, a decree was made in favor of the plaintiff.  In_ that case the .
Master of the Rolls did seem to draw the-distinction referred to, for, remark-
ing on Bartlest v. Pickersgill, he said he had no doubt that there had been a
conveyance to the agent in that case, so that he was the legal owner, and the
case came within the 7th clause of the statute, : :

T do not think the distinction sought to be drawn can avail so long as the
case of Lees v. Nuttall stands unreversed, That seems to me an authority
directly in favor of the plaintiff here,

From the report of the case in 1 R, & M., it cannot bel gathered whether
the estate had been conveyed or not. On turning to the fuller report in
Tamlyn, p. 282, it will be found that it had. In that case, a lady and her
sister, being mortgagees of certain land, the husband of one of them desired
to acquire the equity of red ption. He dingly entered into negotia-
tions with the mortgagor, through his son, and agreed to purchase for £1,200,
No agreement was signed, and the vendor, being lame, could not gotoa
solicitor’s office, but it was arranged that a lawyer should be sent to him. The
plaintiff’s son then went to the defendant, who was the plaintifi’s solicitor, and
with whom he had had a great deal of talk about the purchase in question,
and whom he had desired to try and effect it for him. The solicitor, on
being informed of ‘what had been done, was much enraged, saying that what
he had been building up they had been pulling down. Why did you not
come to me first; you knew I was buying it for you.” He also said he could
buy it for £200 or £300 less,. He advised them to leave the matter in his
"hands, which they seem then to have done, After that he went and purchased
the property for himself at £1,100, and took a conveyance to himself. The
Master of the Rolls, Sir John Leach, on these facts declared him to be a trus-
tee for the plaintiff, and ordered him to convey, as such. On appeal, this

- decree was affirmed by the Lord Chancellor, 2 M, & K., 819.
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I do not see that there was,
Plaintiff which it was urged h
cree against the defendant, an

'\“ of Ross v. Scott, 21 Gr, 391
of the agent, abstained fro
in consequence of the g
purchase,

in that case, any change in the  position of the
ere was the only thing which could justify'a de-
d on which it was sought to distinguish the case
i 22Gr, 29. The plaintiff, simply at the request
M any personal negotiation with the vendor, and
gent’s wrongful conduct, failed to get his desired

asked the plain-
tiff to say nething to Treston, as it would interfere with the arrangements,

The plaintiff did accordingly refrain from any negotiations with Treston, re-
lying on the defendant acting as his agent.

There was, I think, «a fraudulent inducement held out, on the part of the
defendant, in order to lead the plaintiff to confide to him the duty which he
undertook to perform,” such as to bring the case within the principle enun-
ciated by both Lord Hatherley and Lord Westbury, in MzCormich v. Gro-
gan, L. R. 4, H. 1. PP- 89 and g7,

To the case of Ross v, SrAalt, alre:
importance, for there were in that
plaintiff to which nothing analogou
first, that it had been arranged that
for him part of the deposit required
actually obtained from the son-in-la
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LA VERANDRYE ELECTION.
Llection Pftihbn—Sem'ng aside service.
Motion to set aside the service of an election petition upon the grounds ;

1. That the copy seryed Was not signed by the -petitioner, and did not show
that the original was signed.
2, That the copy of the recognizance served did not show that the original

was under seal, and if the original was under seal the copy served is
not a true copy.

3. That there was no style of cause in the petition,
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[£883.]
TAYLOR, J.—The respondent applies to set aside the service on him of the
petition and recognizance upon three grounds,

The first ground is, that while the original petition filed is duly signed by
the petitioner as required by the statute, the copy served is not signed, and
has, in fact, nothing to indicate that the original is signed, so that it is not a
true copy, The second objection is that the copy of the recognizance does
not show that it is under seal, and that if the original in fact is so that it is not
a true copy. The third objection is that there is no style of cause in the pe-
tition, :

No tases were cited in sypport of or Nva'mst these objections, and I have
found none among the rfports of electign cases to which I have had acéess.
I must therefore dispose of| them upon anglogy. ;

In an action at law it is fecessary to sefve the defendant with a copy of the
writ.  The original writ by emorial custom, or by statute in newer
countries is always signed by the officer issuing it. Now,*in Carrol v. Light
1 P. R, 137, on a summons to set aside an arrest, one ground being that the
copy of the writ served did not contain the name of the Clerk of the Crown,
Burns, J., held that without the signature being copied, the paper purport-
ing to be a copy, was such, for the signature is not part of the writ. In
Leack v. Jarvis, 1 Ont, Ch, R, 269, Macauley, C. J., said, ¢ Ifind no casein
which a service had been set aside because the copy did not contain the
name of the signer of the writ at the bottom.””

That the signature of the officer is no part of the writ was held in Cluster-
buck v. Wiseman, 2 C & J, 213, “It may be necessary,” said Lord Lynd.
hurst, “ to authenticate the process, but it is no part.of the writ.” To have
the signature of the petitioner to this original petition is exceedingly import-
ant, as evidence that it is filed with his knowledge and approval, and that he
makes himself ponsible for the p dings. . I cannot, however say, look-
ing at the analogous case of a writ, that the signature forms part of the
petition, and that a service of a copy of the petition, without a copy
of the signature is an irregularity, for which the service must be set aside,

Reference on this point may also be made to Hophins v. Haskayne, 1
Ont, P, R., 184,

In dealing with the second objection, the case of a writ again affords us an
analogy. :

In Cameron v. Wheeler, 6 U. C. Q. B,, 355, a motion was made to set aside
service of a writ on the ground that the copy served was not a true copy,
because there were not on it any letters or other designation showing that the
writ was sealed with the seal of the court. Mr. Justice McLean said, “In
making a copy it is customary to make on such copy some letters, or the
word ¢seal,’ to show that the original was under seal, and the place of such
seal on the original; it must, howevcr, be obvious that the seal cannot be
copied, andthe addition, in fact, of any letters or any word to denote the place
of a seal cannot possibly be a copy of the original ; the objection then
seems to be this, that because the plaintiff has not added something which \
could not form any part of the copy of the writ he has been guilty of an
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irregularity.” He held the objection untenable and discharged the applica-
tion with costs.

This case was followed by Mr. Justice Burns in Carroll v. Light, already
cited. :

As to the third objection there is no doubt it may be inconvenient in future
proceedings, should the petition be further Pprosecuted, that there is no style
of cause, but I cannot set the service aside on that ground.

The statute says, sec. 17, “ The petition may be in any prescribed form;
but if, or in so far as no form is prescribed, it need not be in any particular
form.”

No form has, so far as I can learn, ever been prescribed. That being
the case, with such a provision in the ‘statute as I have just quoted,. the
want of a style of cuuse cannot render the petition irregular. It is within
my rgcollection that even a bill in chancery required any style of cause.

TH¢ respondent asked by his summons for further time to answer. He
has, by statute, five days still within which to do 50, and from what was said
when the summons was argued T understand that is all he requires, No
order giving time, therefore, is necessary.

The must be discharged with costs.

SUTHERLAND v. SCHULTZ,
Equitable assignment—Registration of patent—Recitals in patent,

A half-breed child conveyed all his ¢ right, title, interest, claim, property, and
demand both at law and in equity of which he is now in possession, or
of which he may hereafter become possessed, of, in and to the said land
to which he is, or may become, entitled as heir at law of such half-breed
in the said Province of Manitoba, wheresoever the same has been, or may
hereafter Bc, allotted.” ! ‘

Held, a good equitable assignment.

Held, that a vendor is bound to register the patent through which he claims
title.

Held, that a recital, in a Ppatent two years old, of a death intestate, is not
sufficient evidence of the fact, as between vendor and purchaser.

G. A. F. Andrews for plaintift,
J. B. MecArthur for defendant,

\

[+883.]
TAYLOR, J.—This is a suit for specific performance brought by the vendor

against the purchaser. There is no dispute between the parties as to the agree-
ment, or any of its terms. = The suit is a friendly one, innitutid for the
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Charles Ross, as'the heir at law of one Jean Ross, oné of the half-breed
“children entitled to share in the lands set apart for the half-breed .children of,
the heads of families, in Manitoba, at time of the transfer thereof to the Dom-
inion, on the 3rd of April, 1880, executed an agreement for the sale of his
share of these lands. By that agreement, after reciting the fact that he was
5o entitled, he granted, *bargained, sold, transferred, quitted claim, assigned
and set over to the vendee all his “right, title, interest, claim, property, and
‘demand both at law and in equity, of which he is now in possession, or of
which he may hereafter become possessed, of, in, and to, the said land to which
he is, or may become, entitled, as heir at law of such half-breed, in the said
Province of Manitoba, wheresoever the same has been, or may hereafter be
allotted.”

The same agreement also contained a power of n(lor:Iéy' appointing Heber
Archibald the true and lawful attorney, irrevocable of the said Charles Ross,
to enter into, and upon, and to take possession of all messuages, farms, lands,
t and heredi whatsoever, whether in possession, or in ex-
pectancy, and wheresoever situated, derived, or to be deriver], from the Crown,
as the sole heir-at-law of the child of 4 half-breed heall of family, under the
provisions of the statutes heretofore recited,: The power also authorized the
attorney to sell, and convey, the lands, sign receipts for the purchase money,
sign, seal; execute, and deliver, good, sufficient and valid deeds of conveyances
and assurances for con\'eyin;,; the lands to the purchaser, his heirs and
assigns.

No specific lands are mentioned or described anywhere in the agreement.
The first question submitted is, whether under that assignment the title of the
half-breed became' vested in the purchaser from him,

In my opinion that assignment was a good equitable assignment of the
interest of the half-breed in the land in question,

Many assig] and conveyances which would not be good at law, or

sufficient to convey to the grantee the legal estate in law, are nevertheless

, recognized in equity, Thus, while a widow cannot at law convey her dower

in the lands of her deceased husband until it has been assigned to her, yet a

conveyance of her dower before assignment has been held good in equity,
Rose v. Simmerman, 3 Gr., 598.

The first section of the statute, 44 Vic,, c. 19, seems to have been passed
for the express purpose of removing any doubt upon this subject. That
section is one which it was in my piuion quite comp for the Manitob
Legislature to pass.

The second question submitted is—Can the purchaser require the vendor to
register the crown patent in the registry office of the registration division in
which,the lands are situated ?

I am of opinion that the patent should be registered. The title is a regis-
“tered one—one conveyance at least having been registered as affecting the
land,
In dntario, with a registry law similar to our own, it has been held that in
case of a registered title, a vendor cannot make out a good title unless all
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the deeds are registered. Kitchen v. Murray, 16U, C,C. P.69; Bradyv. Walls,
17 Gr., 703. Since these cases Scott v. M Leod, 14 U, C. Q. B., 574, ¢annot be

" reliedon as an authority, Apart altogether from the question of the title

being a registered one, it is, I think, quite in accordance with the spirit of the
registry laws to require registration of the patent. The policy of the registry
law is that in some public office near where the lands lie, there ' should be a
record of every transaction or alienation thereof, to use the words of the first
registry act passed in the old Province of Canada (35 Geo. 3, c.’5), “for
the better securing, and more perfect knowledge, of the same.”

Tt is true the patent is an instrument of record in the proper department at
Ottawa, but situated as this Province is, at such a distance from the capital,
it 15 desirable that there should be some record of such an important instru-
ment, more easily accessible in the event of the original being lost or de-
stroyed.

The registration of the patent i extenso seems contemplated by the Registry
Act, for in it provision is made for the manner in which crown patents may
be registered.

It is important, too, in this connection, to remember that the Dominion
Lands Act contains no such provision as that in the Ontario Registry Act,
under which the Provincial Registrar is required every three months to fur-
nish to each registrar “a statement containing a list of the names of all
persons to whom patents have issued from the crown for grants of land
within the country since the former statements, and with such general or
particular description.as the case shall require,”  Unless these patents are
registered by the owners of the land, there will not, in our Manitoba registry
offices, be found any record showing the persons to whom lands were orig-
inally granted by the crown.

The patent in the present case, after stating that Jean\Ross was entitled to
the land in question, contains the following recital: ¢« And whereas, the
said Jean Ross has since died intestate, leaving him éurviving the said Charles
Ross of the said parish of St. Francois Xavier and Baie St. Paul, his father
and sole heir at law,”. and then grants the land to the said Charles Ross.
The third question submitted is, whether that recital in the crown patent is
sufficient evidence of the death, intestacy, and heirship ?

The general rule acted upon by conveyancers is thus stated in Lee on
Abstracts, page 360, * Statements contained in deeds thirty years old or
pwards, may be considered as good, secondary evidence; and where the
facts recited are not very important, a purchaser may be satisfied with such
recitals without other evidence, even if contained in/dvecds of more recent
date, twenty years old, for instance, may be sufficient, Where, however, the
facts are very important, a purchaser should not rely on the recitals even of an
old deed. Thus, it has been held, that it is not sufficient to prove an import-
ant descent in a pedigree, for the vendor to produce deeds which recite the
pedigree, although thesadeeds are upwards of thirty years old, Slamey v.
Warde, 1 M. & C. 358; Fort v. Clarke, 1 Russ, 601, It is mgre important
to require further evidence, than a mere recital, of the death of a person, where
by the probable duration of life he may still be supposed living, Coventry's
meyancﬂ_": Evidence, 298,
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In the present case the instrument coiltainingvthc recital is not yet two
years old, so that clearly in the case of an ordinary conveyance, this recital
_could not be * pccepted as evidence,

Does it then make any difference, that the instrument containing the recital
is fiot an ordinary conveyance, but a patent under the great seal? In my
opinion it does not.

T have been unable to find any reported English or Canadian case upon
this point. In an anonymous case reported, 12 Mod, 584, it was decided
that a‘recital in an Act of Parliament, stating J—— S—— to be the heir
of a particular person, was not evidence of the fact.

Penrose v. Grifith, 4 Binney, 231, was a case in which the Supreme
Court of Pennsylvania was called npon ‘to decide whether the recital con.
tained ina patent fronf the State, of divers mesne conveyances, by which the
interest of the original locatee had hecome vested in the patentee, was suf-
ficient evidence of this, andffhe Court held it was not. The same question
of the sufficiency as evidenck of recitals in a patent came before the Court in
Weidmanv. Kokr, 4 & R, 174, and there also it was said that they were not.

e

Reference may also be made to May v. May, Bull N P, 112,

Following these authorities T should hold that the recital in the patent of
the death intestate of Jean Ross, and of the heirship of Charles Ross, is not
sufficient evidence thereof, but that the purchaser is entitled to call for
proof of these facts. * :

The bill contains no prayer for costs, and on the argument it was stated
that neither party made any, claim for these,
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HUTCHINSON v. CALDER.
Fraud—-'lx’::n'mﬁng sale.

Deﬁ‘:ln‘dant H. sold land to defendant C, at$coan acre; defendant C, sold to
plaintiff at 30, representing to him that he was acting as agent for the
owner; plaintiff purchased, believing defendant C. to be an agent
merely. Plaintiff would have made further enquiries before purchas-
ing had he known that C. was the real owner. C. procured H, to
convey direct to plaintiff, The consideration_expressed was the higher
price. H. was no party to the fraud,

Held, That the plaintiff was entitled

to have the tmnsactioq cancelled.
Held, That as against H. the bill m

ust be dismissed with costs,

The bill was fileq by the plaintiff, a purchaser fro
rescind a sale and for repayment of purchase mone:
It stated as follows —

In January, 1881, defendant Calder applied to plaintiff, to sell o him a
Parcel of land in Manitoba at $30 an acre, defendant represented the land to
be good, arable land, and that he knew it personally and it would soon be-
come valuable and sell for $50 an acre; defendant Calder always referred to
the owner of the lands as being a third person, whereas he was higgself the
owner, and had recently bought same from the defendant, Hary , for $10
an acre; plaintiff subsequently discovered the real facts,and that the land was
not good, arable land, but low, wet land, commonl: called poor hay land.

*S. Blanchard.and W, R, Mutoeh for plainim.x\

4. C. Killam for defendant Calder,

H M. Howelt for defendant Harvey.

m defendant Calder, to

[27¢k March, 1883.1

TAYLOR J.—After a careful consideration of this case I have come to the
conclusion that the Plaintiff is entitled to relief as against the defendant Cal.
der. 1 do not attach so much weight, as the coungel for the plaintiff seemed
to do, to any intimacy existing between the Plaintiff and defendant prior to

making the plaintiff suppose that he

Was merely an agent, with no personal\nterest in the land while he was, in

saying) with the deliberate ihtenlion%\f\
fact, the owner himself,

That something was said about the land be
for this « George,” there can be little doubt,
' voL, ML R,

ing intended as an investment
The plaintiff could not man-

b o
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ufacture such a conversation out of nothing. The defendant admits that he
was making some investment for this “George.” That the plaintifiknew this
George Jackson to be a friend of the defendant, and a person for whom
he was acting as agent in Wi was well calcilated to throw him off
his guard.

Then, unless the defendant had some sinister motive, why was the defend. .
ant so careful to conceal from him that he was the owner, Why did he,when
the plaintiff asked who was the owner, answer “A man in Winnipeg." When
the plafhtiff said he préferred paying half cash and getting time for the bal-
ance, nccording to his’ statement defendant said heumust consult the owner.
The defendant denies saying this, but admits that he did say he would see by
morning, and then told him that 5 per cent. off was the best he could do for
him. It it plain that he spoke and acted in the way he did to raise in plain-
(if"s mind the belief that he was not the owner.

The reason ft:r his.conduct now assigned, that he did not wish the bank to
know that hé was dealing in real estate, cannot be accepted as a satisfactory
one, for he seems to have had no objection to everybody but the plaintiff
knowing that he was so dealing.

What the real value of the property may be it is hard to say. It is, I
think, very doubtful if it was at the time of the sale of anything like the value
at which the plaintiff bought it.

The defendant represented to the plaintiff that he knew the land, from per-
sonal observation, having shot over it,and he referred the plaintiff, for con-
firmation of what he said, to a man then in his employment. It now appears
that on one occasion when out on a*shooting expetlition they drove across &
part of the country in the neighborhood of this land, 1 am quite satisfied
from the evidence, that the plaintiff, had he known that the defendant was
owrier of the land, would have made further enquines, and would, before
closing with defendant, have obtained the information which he afterwards
acquired. That plaintifi’ put.the case in the hands of two agents for sale,
putting on it a price higher than he paid, does not tell against him, He
bought the land to resell at a profit, and having paid & high price, he had,
if he expected any profit, to put it with them at a higher price. They
seem, from the first, not to have held out to him any  hope that they
could realize such a price for him, although, they said, they would do
their best.

Such a course of dealing as was pursued here by the defendant is, per-
haps, not uncommon, and may not by many people be regarded as severely
censurable, but courts of. equity require scrupulous good faith in transac-
tions which even the law might not repudiate.

It was said by V. C. Page Wood, (afterwards Lord Hatherly) in Blisselt
v. Daniel, 10 Hare, 536, “The view taken by this Court as to the mor-
ality of conduct among all parties is one of the highest morality. The
standard by which parties are tried here is -a standard, I am thankful to
say, far higher than: the standard of the ‘world.” 'To the language so used
* by that learned judge T fully subscribe. s
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do not see that [ fan give the relief
nly have acted better had he not exe-

As to the defendant Harvey, 1
sought against him, He would certai
cuted the deed purporting to convey the land
creased price stated as the consideration ;
plaintiff to induce him to enter into the bargain. He had sold the land
to Calder at #10 an acre, and then defendant hnving informed him that he
had resold to the plaintiff at $30, he executed the deed with the increased
consideration mentioned in it, and at Calder's request received the cheque

for the whole amount,“and handed back to him the amount of profit Cal.
der was making,

to the plaintiff with the in-
but he in no way' misled the

Even after the transaction was all ove,
plaintift's son-in-law and agent,
that he had only received a o
agent, !

r Calder denied to Johnston, the
that he had been interested, and insisted
ommission on the sale of the land as an

The plaintiff is entitled to a decree rescinding
of the purchase money, and for costs ag;
the other defendant, Harvey,

the sale and for repayment
ainst the defendant Calder,

Against
the bill is dismissed with costs,

[This case stands for judgme:

nt on rehearing before the fu)) court. ]

REID v, WHITEFORD,

Lstate tail— Barring entar)—Enrolment of deed,

A conveyance barring
sufficient,

By deed dated the 16th December, 1880,
first part, Laura Jane Kerr, his wife,
Bell, David ¢, Bell, and" Jobn Alex, Kerr, of the third part, James
Kerr settled certain lands therein described « for the separate uge and
behoof af the said party of the second part for and during her natura)
life,” and after the decease of the saiq party of the second part, «for
the said James Kerr, party of the first part,” and after the decease of J
the said James Kerr «for the heirs of the body of the Party of the second
part by the said party of the first part, lawfully begotten, and on default

of such issue then surviving, then upon ‘trust for the said James Kerr,
his heirs and assigns for ever.”

an entail does not require enrolment, registration being

made between James Kerr, of the
of the second part; and Alex. M,

1882, made in pursuance

between Alex, M. Bell,
) and John Alex. Kerr of the first part, Lagra Jane Kerr of
the second part, James Kerr of the third part, and Hayter Reed of the
fourth part, after reciting the estates and interests of the parties under
the deed of 16th December, 1880, and that the parties of the first, second
and third parts had agreed with the party of the fourth part, for the sale

of the Act respectin,

4
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to him of the \menc‘umdred fee simple in possession of the heredita-
ments thereinafter expressed to be grapted, the several parties, according

to their respective estates and interests, did grant and confirm unto the

party of the fourth part, certain lands, being the same as those described
and conveyed by the deed of 16th December, 1880, to have and to hold
the said premises, thereinbefore expressed to be thereby granted, unto
the said party of the fourth part, his heirs and assigns for ever, freed
and discharged from the said estate tail, and all other estates tail, of
« the said party of the second part in the same premises, and all re-
mainders and reversions, estates, rights, interests and powers, to take
effect before or after the determination, or in defé of such estate

tail or estates tail, to the use of the said party of the fourth part, his heirs .

and assigns forever.

This deed contained 4 covenant on the part of the parties of the first part
that they had done nb act to encumber, and covenants by the parties
of the second and third that they had done no act to encumber; that they
had the right to convey; for further assurance; and that they had a good

. title to their respective estates; on this deed was endorsed a certificate
that Laura Jane Kerr had acknowledged the deed and had been exam-
ined separately and apart from her husband, touching her knowledge of
the contents of said deed and her consent thereto, and that she had de-
clared the same to be freely and voluntarily exécuted by her. This
certificate purported to be signed by ¢ W, Leggo, Master in Equuy,
Manitoba.”

On the first of May, 1883, the plaintiff contracted to sell part of the land con-
veyed by the above mentioned deeds to the defendant. The defendant
having taken certain objections to the title, the present suit was instituted
for the purpose of enforcing specific performance of the agreement for
purchase.

P. A. Macdonald, for the plaintiff.
Hough, for the defendant.
[z0th June, 1883.]

TAYLOR J.— The objections taken by the defendant are: That al-
though a deed pretending to bar the entail has been executed, it has
not effectually done so, and that there is no method in this country
by which an estate tail can be barred. He claims that the conveyance bar-
ring the entail must be enrolled in chancery, and tbat a certificate of the
Master in Equity as to the acknowledgment of the execution of the deed by
Laura Jane Kerr, verified by affidavit, must be filed in the Court of
Common Pleas at Westminster; but neither of these requirements has been,
and in fact neither of them can be, complied with. In answer, to these
objections the plaintifi contends that the deed in question has been regis-
tered in the registry office for the City of Winnipeg, where the lands lie,
and that such registration is a sufficient compliance with the terms of the
statute under which the deed is executed,

In theab of any local legislation on the subject, the method of bnmng
an estate tail in this vainm seem to be governed by the provisions of the
Act for the abolition of F’mpl and Recoveries, 3 & 4 Wm. IV,, c. 74.

sta
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The 41st section of that Act provides that “no assurance by which any
disposition of lands shall be effected, etc., by a tenant in tail shall have any
operation! under r:{is Act, unless it be enrolled in Her Majesty’s High Court
of Chancery within six calendar months after the execution thereof.” The
84th section requires, in the case of a married w an, an ncknowledgmem
before ‘a judge, master in chancery, or two perfetual commissioners, and
the 85th section requires a certificate of this acknowledgment, ,verified by
affidavit, to be filed with some officer of the Court of Common Pleas at West.
minster, appointed by the Lord Chief/ Justice, .I am not aware that. the
question raised has ever heen 50 before in this Province, nor can I find any

decisions in Ontario before the passage of the Act of Upper Canada respecting

the barring of estates tail, /

There are, however, several Ontario decisions respecting deeds under a
statute which contains some similar Provisions,

The Court there has hefl that the Statute 9,
of Mortmain, was introduced into Upper Canada
1792, or recognized by the legislature as in force. The first séction of that Act
provides that no manors, lands, etc., shall be given, granted, etc., unless such
gift, conveyance, etc., be made, etc., “and be enrolled in Her Majesty’s High
Court of Chancery within six calendar months next after the execution there-
%, 7 U.C., C.P. 28,in which the plaintiff
claimed title under a deed for a charitable use, and not’enrolled in chancery,
Hagarty, J., who delivered the judgment of the court, said, at p 3o, «If
the case were to.turn on the mere question of-enrol b
think any court in this counitry would hesitate long before
the plaintiffs, taking into consideration the object of enrol
Act of 9 George I1, to ensure publicity in a country where o
enjoyed a land registry office.”

Geo. 11, . 36, the Statute
by the Constitutional Act of

in ch Y, we
deciding against
ment under the

Although in the earlier part of the judgment, the Upper Canada Statutes,
I Wm. 1V, ¢ g, 47, and 13 & 14 Vic., c, 63, 5. 6, which dispense
with the enrolment of deeds of bargain and sale, and substituted therefor reg-
istration, are referred to as affording an additional reason for holding the
Plaintif’s deed valid, yet in the concluding part the court seems to rest its
finding broadly on the fact that enr olme of deeds had never Pprevailed to
any extent in the Province, the absence of the necessary machinery to carry
it out, and the reason and object of enrolment itself, The case was followed
by Mercer v, Hewston, 9 U.C,, C, P., 349, when the question arose as stated by
Draper, C. J., whether the deeds in question, ¢ Wwhich, according to the ex-
Press language of ¢ George II, would he wholly inoperative and void unless
either because enrol.
or because registration is equivalent
onsideration, held that the deed in
37, ex necessitate envolment must be

enrolled in the Court of Chancery, can pass the estate,
ment was not requisite in Upper Canada,
thereto.” There the court, after a full ¢
qQuestion having been executed before 18
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intents and purposes as the Jme were on the 15th day of July, 1870, possessed,
used, exercised and enjoyed by any of Her Majesty’s Superior Courts of
Common Law at Westminster, or by the Court of Chancery at Lincoln's
Inn.” Possibly under this, the deed in question and similar deeds might be
enrolled in the Court of Queen’s Bench, although it may be observed that in
the 6th section of cap. 31 of the Con. Stat., which defines the jurisdiction and
powers of the Court of Chancery in England, which may be exercised by this
court, there is no general head under which the enrolment of deeds could
well be said to fall. However this may be, it is evident that the other re-
quirements of the 85th section of the English Act, and which is as imperative
as the enrolment in chancery, namely, the giving of a certificate of the ac-
knowledgmém of the execution of the deed under some officer appointed
by the Lord Chief Justice ot the Court of Common Pleas, cannot be com-
plied with, * .

Such being the case, considering that the provisions of the Imperial Act; or
similar provisions, cannot well be complied with, and considering that the
object of enrolment was to secure publicity, and that that can be obtained as
filly, and indeed more effectually by registration in the registry office of the
district where the lands are situate, I think I should hold that in this Province
enrolment is not necessary, but that registration in the registry, should be
considered as sufficient. .

Entertaining that opinion, I must hold that so far as the objections taken
before me by the defendant extend, the deed of the 22nd December, 1882, was
effectual as a bar of the estate tail in the lands in question,

[NoTE.—Compare with this a point which arose under the marriage laws

in Upper Canada The Imperial Act, 26 Geo. 11, c. 33, forbade the issue
ofa license for the marriage of persons under age without the consent of their
parents. The 11th section declared that marriage in contravention of this
Act should be null and void. The 12th section ailowed an application to be
made to the Lord Chancellor for his consent where the parents were #0%
compotes mentis, beyond the seas, or withheld their consent unreasonably. It
was heldin . v. Roblin, 21 U.C., Q. B. 352, and Hodgins v. MeNeil, 9 Gr.,
305, that although the Imperial Act was generally in torce in Upper Canada,
the 11th and 12th sections were not. The reason given in the former case
was the impossibility of c pli with the requi ts of the 12th section.]

d note are taken from the « Canadian Law Times.)'—REP.)

(Above case an:

BOULTBEE v. SHORE.
Damages—-Date of ing damages.

Specific performance

In an action by a purchaser, for specific performance of a contract respecting
lands, intended to be held by him for sale, where damages have been
decreed, instead of specific performance, on account of the sale, by the
vendor. of the lands to a third party, the date of the breach of the gon:
tract is the period at which the value of the land in question is to be
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Appeal from the Master in Equity. The facts of the case sufficiently appear
in the judgment, . :

Mulock, for the appeal.

Howell and Hough, contra,

[27¢h March, 7883.]

TAY1.OR, J. —Since the passing of the Imperial Act, 21

(generally known as Lord Cajrn’s Act) the Court of ¢

think fit, award damages either in addition to,

performance. The Ppresent case is one fallin

tended to be provided for by that Act.

& 22 Vic,, c. 2%
hancery may, if it
or in substitution for, specific
g within the class of cases in-

A decree has been made whi
take an account of, the tlamag
fendant. The decree further
the legal estate in the Jand

ch directs the Master to make enquiry into, and
€s to which the plaintiff js entitled from the de-
declares that the defendant, being a trustee of
s in question, and having in violation of his du
wilfully,and fraudulently, sold, and conveyed away, the lands,
also liable to account to the plaintiff.  Pursuant (o this decree,
made a report, against which the defendan

ty
is on this ground

The learned counsel for the plaintiff contended that the
interfere, because it will do so only wh
extravagant, which is not shown to be the case here. The objections taken,
however, that too great damages haye been awarded, because the Master has

proceeded upon a wrong principle in fixing the amount, seems to me quite
open to the defendant,

court shonld not
ere the dgmages awarded are grossly

The object of 'the Imperial Act, 21 & 22 Vic,, c. 27,
court of equity to do complete justice in cases where it
isdiction, but where circumstances
from decreeing specific performanc,
plaintiff to seek relief in a court of
court can do complete Justice bet
damages for the non-performance of

was to enable a

previously had jur-
had occurred which disabled the court

€, and so rendered jt necessary for the
law for damages, Under the Act the
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by the decree declared liable to account ag a trustee

make any difference in the extent of his liability,
breach of trust, the rule of the court is that he
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7ust, who is to be
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tract under circumstances, Which, as here, render him liable

it was said by Lord Chelmsford
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in Bain v, Fothergill, L. R. 7 H. L. 158, ““is well settled, that the measure
is the difference between the contract price and the market value, Tt is true
that often it is difficult to determine the market value, but it can in the case
of real, as of personal property, be determined by a comparison of sales of
property nearly similar in the situation and quality of the lands.”

The question then remains, what period of time is to be fixed upon as that
at which the value is to be taken for the purpose of estimating the damages.
The Master has taken the month of February, I presume, because the defend-
ant says he intended holding the property until then.

One American case places the time at the empanelling of the jury; M-
Connell v. Dunlop, Hardin, 41, In Sedgwick on Damages, at page 374, an
English case of Robertson v. Dumare.ry, 2 Moo. P. C. N, S. 66, is referred to.
I have been unable to see the report of that case ; but in Sedgwick it is stated
that the plaintiff was held entitled to compensation measured by the value
of the specified land at the time of bringing suit. In Fisher’s Digest, where
the same case is referred to, it is said to have been ‘“at the time of the
trial.” - Singularly enough this case does not seem to have heen referred to in
any of the more recent cases,

The weight of the authority seems to me to be in favor of fixing upon the
the’ date of the breach of the contract as the date at which the value is to be
estimated. The question is, what was the value of the land upon that day,
What sum would on that day have enabled the plaintiff to purchase other
land, similarly situated and of equal value,

The arguments and the reasoning which apply in the case of lands con-
tracted for, with the purpose of being held by the purchaser or built upon
and occupied by him, have no place in this case, which is ofie of lands bought
with the intention of turning them over at the first opportunity to the highest
bidder.

In my opinion, the 26th of November, when the defendant became aware
that the land had been conveyed away should be the date fixed as that on
which the breach of contract occurred.

Howell argued that to fix upon that date or the 24th of November
would have the result of making the defendant hand over merely the increased
price at which he sold, and would not in any way punish him for his mis-
conduct. i :

Damages by, way of Punishment are sometimes given in cases of tort, not
so far as I am aware in cases of breach of contract, Even where there
has been a breach of trust, restitution, not punishmént, is what_the court

aims at,

The appeal must be allowed with costs.
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FORTIER v. GREGORY,
(IN, CiAMBERS.)
Time for Pleading— Christmas and three Sollowing days.

The plaintiff signed judgment in default of pleason the twenty-
seventh day of December, 1883, the last day to plead falling
on Christmas day.

The defendant moved to set ‘aside judgmenc on the ground
that Christmas day does not count, nor the three following days,
in a notice to plead, and that the judgment was signed before
the time to plead had expired.

The defgndants relied on Rile 175, Hilary Term, 1853, under
the. Common Law  Procedure Act, which reads, ¢ The days’
between Thursday next before, and the Wednesday next after

Easter day and Christmas day, and the three following days,
- shall not be reckoned as included in any rules, notices or other
proceedings, except notices of trial or notices of inquiry.

G. B. Gordon for plaintiff,
A. E. McPhillips for defendant,

[252% January, 1884.]
WALLBRIDGE, C. J.—Held, that Christmas day and the three
following days could not be reckoned in any rules, notices or
other proceedings ; that rule 175, Hilary Term, 1853, was in
force in this Province, and set aside judgment,
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BISSON v. SINNOTT.

(In CHAMBERS.)
Affidavit of Service of Writ—Endorsements on Writ.

Summons to set aside judgment signed in default of pleas, .on
the ground (inter alia) that the affidavit of service of the
writ of summons did not show that the copy served on the
defendant had been endomsed 'with particulars of plaintiff’s
claim, and that there was therefore no evidence before the
prothonotary to prove the amount of plaintiff’s claim.

4. E. McPhillips for plaintiff.

C. IL Wilson for defendant.

[z7th January, 1884.]

WaLLBRIDGE, C. J.—Held, that the affidavit of service must
show that the defendant had notice of the endorsement on the
writ. !

Also, that the words ¢ writ of summons ’’ in the affidavit
refer merely to the writ itself, not to the endorsements.

BEACH v. GRAVES.
DOMINION TYPE CO. v. GRAVES.

(IN CHAMBERS.)
Garnishee ovders—Priority—Sheriff and Deputy Sheriff. >

A garnishee order was taken out in the first suit in the County
Court at Emerson, and served on sheriff’s ‘bailiff at Emerson,
- and the deputy-sheriff at Winnipeg.
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garnishee order issued out of the Court of

In the second suit a
Queen’s Bench was served on the sheriff
to the service effected in the first suit,

Plaintiff in the first suit took of
Priorities,

Ppersonally, subsequently

ut a summons to settle the

A. E. McPhillips for plaintiff in first suit,
W. E. Perdue tor plaintiffs in second suit,

[z2th January, 7884 ]
WaLLBRrIDGE, C, J.—Held, that service on the deputy-sheriff
in his office during office hours was goad service on the sheriff,

and therefore an order so served had precedence over an order
subsequently served on the sheriff.

MEYERS v. PRITT IE.
(IN CHAMBERS.)

Foreign Judgment— Defence which might have been ‘ser up in
original action,

Plaintiff, an Ontario solicitor, recovered judgment against
defendant, a resident of Ontario, for default of appearance, inan
action for professional services.

Defendant applied before the Master in' Chambers to set aside
the judgment, alleging that he had not received properly signed
bills of costs, that services had been charged for, which he had
not authorized, and on other grounds,

Mr. Dalton held the judgment good, but ordered that on pay-
ment of the cost of the application, defendant should be allowed

at failing such
the judgment should

y the Master’s’ order to
pplication or taxing the
bills. ; :




28 MANITOBA LAW REPQRTS.

In an action on the Ontario judgment defendant pleaded :—

Never indebted, and two other pleas, alleging respectively, that
plaintiff was not a duly certificated attorney according to the law
of Ontario, and that he had not delivered signed bills according *
to such law, and a fourth plea by way of counter-claim for dama- -
ges resulting from alleged want of skill on plaintiff’s part. The
plaintiff now applied to strike out the defence on the ground of
embarrassment and delay.

A. E. Richards, for plaintiff.

G. B. Gordon, for defendant.

TAYLOR, J.—Held, that as defendant could under the circum-
stances of the\case have availed himself of these defences in
Ontario, his pleading them here caused embarrassment and delay,
and ordered pleas to be struck out.

KEELER v. HAZLEWOOD.

(In CHAMBERS.)

A llar/:/mwl—Sd}t’ng aside—Defective Afidavit.

A writ of attachment was issued upon an-order made upon an
affidavit which omitted to state that the indebtedness was due
¢ after making all proper and just set-offs, allowances and dis-
counts’’ as required by Con. Stat. c. 37, s5. 14, 1. Defendant
moved ~to_set the writ aside as irregular on account of the
omission.

G. B. Gordon, for plamnﬂ'
Aikins, Culver & Hamilton (N. D. Beck), for defendant

. [ December, 1883.]

WALLBRIDGE, C. J.—Held, that the omission of the words was
fatal, and without those words the judge who made the order had
no jurisdiction. ;

Also, that any judge might entertain an application to set
aside the, writ, it not being based on the assumption that the
judge who made the order had in doing so erred in judgment or
discretion.
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GLASS v. McDONALD,

(IN CHAMBERS. )

X

Time—Service of Notice of Intention to 'A/’)ml.

An order of the Hon. Mr. Justice Taylor, on 'appé“al from the
Master’s Report was dated 10th December, 1883} but *the
minutes of it were not settled till 14th December, Notice of

intention to appeal from the order was served on the plaintiff’s
solicitor on rgth December,

Chester Glass, for plaintiff, moved before the Referee in
‘Chambers to set aside the notice of appeal on the ground that it
was given too late, and for irregularities in the form of the notice,
and cited Re Risca ‘Coal and Iron Co., Ex arte Hookey, 8
Jur. N. S 900.  Ontariy Chancery Orders, numbers 324 and
329.

J- S. Hough, for defendant, cited Harvey v. Boomer, 3 Ont.,
Ch. Ch. R. 14, also Equity Orders, 162, 170, 315 and 316.

WALLBRIDGE, C, Jo—Held, affirming the order of the Referee,
that the time for the service of the notice must be reckoned from
the date of order and not from the date of settling it, and that
the notice of appeal was g‘Ven too late. .

Leave was however given to proceed with the rehearing, not-

withstanding the lapse of time, there having been‘a dona fige
" intention to appeal.

BRISEBOIS v, POUDRIER.

(In CHAMBERS. )

County  Court—Jurisdiction— Where Cause of Action arose—
g Lrohibition,

The defendants, by letter written from Brandon, directed to
the plaintiff, who is the Registrar at Minnedosa,

ordered certain
abstracts of title which were mailed by plaintiff

at Minnedosa,
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@laimiff sued for his fees in the County Court at Minnedosa.

The defendants defended and raised the question of jurisdiction,
contending that the cause of-action did not arise within the juris-
diction of the court at Minnedosa.

Walker, C. C']., gavea verdict in favor of the plaintiff.

Thereupon the defendants took out a summons in the Court of
Queen's Bench to restrain further proceedings, and to show
cause why a writ of prohibition should not issue.

A. E. McPhillips, for plaintiff, showed cause, and argued that
the cause of action arose within the jurisdiction of the Minnedosa
County Court, and cited as to where contract completed, Adams
v. Lindsell, 1 B. & Ald. 681; Potter v. Saunders, 6 Ha. 1;
Dunlop v. Higgins, 1 H. L. C. 381. He also argued that a
writ of prohibition will not be granted unless an excess of juris-
diction shown, Ricardo v. Maidenhead Board of Health, 2 H. &
W. 257; nor where jurisdiction doubtful, Re Birck, 15 C. B.
743 ; Barnes v. Marshall, 18 Q. B. 185, and Jackson v. Beau-
mont, 11 EX. 300, wheére it was held that where goods were
ordered at Leeds, deliverable at Manchester, the County Court
at Leeds had no jurisdiction to try the case, and argued that in
this case the delivery was at Minnedosa, namely, by posting
abstracts at post office when delivery was complete.

Aris v. Orchard, 6 H. & N. 160 ; Watt v. VanEvery, 23
U.C., Q. B, 196; Newcomb v. DeRoos, 2 E. & E. 271,
which, he argued, was parallel with the case in question.

7. D. Cumberland, for defendants, cited Hagel v. Dalrymple,
8 Ont. Pr. R. 183.

[oth January, 1884.]
Dusuc, J.—Held, that writ of prohibition would not lie, on
the ground that the cause of action arose within the jurisdiction

of the County Court of Minnedosa, and dismissed the summons
with costs.
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IMPERIAL BANK OF CANADA v. PRIIIE,

. (IN CHAMBERS,) §
Special endorsement of writ for service out of jurisdiction—
Appearapce— Motion for Judgment.

The writ issued waS/[(’Jr service out of the jurisdiction, and was
specially endorsed. L

Defendant appeared. :

Aikins, Culver & Hamilton (V. D. Beck), tor plaintiffs,
took out'a summons under 46 and 47 Vic,, c. 23, s. 16, to strike
out the appearance, and for leave to sign judgment.

7. H. Gilmour, for defendant.

[20th December, 1883.] -

Dusuc, J.-—Held, that a writ of summons for service out of

the jurisdiction should not be specially endorsed, but that the

defendant had waived the objection-by entering an appearance,
and made the order as asked.

KEELER v. HAZLEWOOD.

(IN CraAmBERs,)
Form of Interpleader Order.

The ordinary form of an order directing an interpleader issue
had been drawn up and came before the judge for settlement,
G. B. Gardqn, for plaintiff,

Askins, Culver & Hamilton (V. D. Beck), for defenda‘nt‘
£ Campbell, for sheriff, ’

WALLBRIDGE, C. J—Held, ( 1) that where an interpleader
issue is directed at the instance of a sheriff, the general rule is that *
the order should direct the sheriff to withdraw' from possession
upon payment to the sheriff by the claimant of the possession
money from the date of the order, not from the date of the
seizure or of the making of the claim, '

(2) Under 46 and 47 Vic, c. 30, the proper issue to direct is
“ Whether at the time of the seizure of the goods by the sheriff
the goods were the property of the claimant as against the execu-
tion creditor,”’

In both these respects the printed forms in' use are incorrect.
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BAIN, v. TORRANCE.

IMPERIAL BANK GARNISHEES.

(IN CHAMBERS.)

Bank and its Branches.

' Plaintiff applied for payment over, by the Bank, of money deposited with
them at their hranch office at Winnipeg.

Previous to the garnishee order being made the money had been paid over
by the head office at Toronto under sequestration issued against T, in
Ontario.

Leld, following Zriwvin v. Bank of Montreal, 38 U, C., Q. B. 375, that a bank
and its branches are but one concern, and that the application must

therefore be discharged with ¢osts,

W. E. Perdue for plaintiff.
Aikins, Culver & Hamilton (N. D. Beck), fo;’garnishees.

i [2nd February, 1884.]
‘TAvLOR, ].—This is an application for payment over, by the
: Imperial Bank, of a sum of money alleged to have been deposited
| with the bank by Torrance, the judgment debtor, in answer to
| which the Bank says that there was not, when the garnishing
order was made, any such money on deposit.

| . - No affidavits are filed, but by consent certain facts are stated,
upon which Tam asked to deal with the application. ‘These,
as I understand them, are as follows : :

Torrance deposited in the Savings Bank Branch in Winnipeg,

of the Imperial Bank, certain moneys.. The Imperial Bank is a
chartered bank having its head office at the city of Toronto, in
the Province of Ontario. By a decree made in the Chancery
Division of the High Court of Justice of Ontario, Tofrance was
ordered to pay a sum of money, and he having failéd to obey
the decree, a writ of sequestration was issued. Notice of this
was given by the sequestrator to the Imperial Bank at its head
office in Toronto, and thereupon at the request of the Bank in

" Toronto the money on déposit in Winnipeg was remitted ‘to
‘Toronto, and paid over to the sequestrator. After the money
had been so remitted the garnishing order in .this action was
obtained and served upon the Bank in Wipnipeg.
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I do not think that a sequestration issued by a Court in the
Province of Ontario could affect choses in action in this Province.
It was held in Bloomfield v, Brooke, 8 Ont., Pr. R, 266, that an
attachment or sequestration issued against execufors in the Pro-
vince of Quebec did not affect the assets of the estate in Ontario,

Where the Court of Chancery in England appointed a receiver
of an estate in Ontario, and the receiver sent out an agent to
take possession of the estate, it was found Necessary to file a bill

- in the Court of Chancery in Ontario, and to have the agent
appointed receiver by that court, Zouth v. Wf.\';{’f‘ll of Canada
Oil Company, 22 Gr. 557. But althonglf' a sequestration
issued in Ontario may not bind choses in action in’ this Province,
that is, could not be put in force against them here, yet it may
be a question how far 5 voluntary payment made would be good.
In Wilson v. Metcalfe, 1 Beav. 269, while Lord Langdale con-
sidered that although the mode in whicha sequestration could be
made effectual in respect of choses in action, might be a question
requiring much consideration, a voluntary payment would be
protected.

Inre Thorpe, 15 Gr. at p. 81, V. C. Mowat held that pay-
ment of mortgage money to a foreign administrator would not
be sufficient, at al events, for the purposes of the Act for Quieting
Titles. In support of his view he has the opinion of Mr. Justice
Story in his work on the Conflict of Laws, sec, 515, and against
it on the other hand there is a dictum, if not a judgment, of
Chief Justice Tindal in Whyte v. Rose, 3 Q. B. 510, and the
opinion of Chancellor Kent in Cutter v, Davenport, 1 Picker-
ing 81. t

Then there must be considered the relation in which branches

of banks stand to the head office and to one another. It has
been held that notice to the head office is notice to all the
agencies, Willis v. Banp o England, 4 A, & . at P: 39, so
where a customer has money at his credit in one branch, and an
account which is overdrawn i another, the sum at his credit
may without notice to him be transferred to the branch where
his account is overdrawn in order to balance it, Garner v,
McKewan, 1., R. 8 Ex, 10,

A bank, although having many branches and places of business,

is still only one body, the bank. is the only debtor to the
depositor, , i ‘
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The question raised upon this application is one of consider-
able importance, but I think that in disposing of it I must
follow the authority of Zrwin v. Bank of Montreal, 38 U. C.,
Q. B. 375. :

In that case, Wm. Irwin, after living a number of years in
Upper Canada, went home to Ireland, and after living there
two years died. He had a sum of money deposited in the
Cobourg branch of the Bank of Montreal. On his death,
Gardiner, in whose house he died in Sligo, got possession of the
deposit receipt, and by falsely representing himself to be the
cousin and sole next of kin of Irwin, obtained' from the Ballina
Registry in Ireland, letters of administration to his estate. In
May, 1872, Christopher Irwin, the only brother of Wm. Irwin,
gave notice to the Bank at Cobourg: that he was the only brother
and next of kin, and that heclaimed all the moneys, securities.
and property his brother died possessed of. In September, 1872,
Gardiner, by his attorney, produced and filed in the proper
office of the Superior Court of Lower Canada an exemplication
of the letters of administration granted to him in Ireland, and
procured from the Court certified copies of these according to
the law of Quebec. Thereafter the Bank, at its head office in
Montreal, paid over the money to the attorney of Gardiner.
Before this payment was made a will of William Irwin was found,
and letters of administration, with the will annexed, were granted
by the Court of Probate in Dublin, to John Irwin, a relative,
until Christopher Irwin, his brother, should apply for them to
himself, and on the 3rst of May, 1873, letters of administration,
with the will anngxed, were granted by’ the Surrogate Court of
Northumberland and Durham, in Ontario, to Christopher Irwin.

He then began an action against the Bank, in which, besides
raising a number of questions as to the validity of the letters of
administration under which the money was paid, he claimed that
the money having been deposited at Cobourg it was assets of
William Irwin’s estate in Ontario, and the Bank could not deal
with it or pay it out at its head office in the Province of Quebec.
At the trial, Chief Justice Hagarty entered a verdict for the
defendants, with leave to move to enter a verdict for the plain-
tiff. On an application in Term pursuant to the leave reserved
. the Court, although holding that the money was payable at
Cobourg, yet as the debtor, the Bank, had two residences, one in
the Province of Quebec, and ‘ chose to consider the money as
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payable there, and did pay it there, the mbney became payable

there, and was rightly paid there,” the plaintiff’s rule was there-
fore discharged. )

\ ;

"This seems to me an analogous case, and that I should there-
fore decide this present application in favour of the Bank. I
have read the regulations printed at the beginning of the pass
book issued to the depositor, but I do not think they contain
anything which affects the question. When the application was
made nothing was said as to costs, but the Bank is entitled to have
the summons discharged with costs.

GAULT v. McNABB,

(IN CHAMBERs.)

Foreign jurlgmmt—Stn}ing out Pleas disposed of in original

action.
Action upon a judgment obtained in Ontario for goods sold and delivered
to a firm of which defend. was a b The defendant def. led the

original action upon the

ground that prior to the sale of the goods the defen-
dant had left the firm a

nd had so notified: the Plaintiff. After a verdict had

the same defe
On’motion to strike out the pleas,
embarrassed the plaintiff,

upon the ground that they delayed and

Held, that the pleas should be struck out,
judgment,

and the plaintiff permitted to sign

LEwart, for the plaintiff. . The pleas are said to be justified by
Con. Stat. c. 31, s. 28, The court will not so hold unless com-
pelled to doso. In construing a statute the court will never
give it a meaning which it believes the Le

gislature could not
have had in contemplation. R Goodhue, 19 Gr, 366. Every

civilized country respects the judgments Properly obtained in
other countries, and the court will struggle against any interpre-
tation which will make Manitoba the sole exception. Phills-
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‘ more's International Law, vol. 4, c. 48. The statute does not
permit defences which were pleaded to be pleaded again. It .
only refers to defences which ‘‘ might-have been’’ raised but ?
were not. At all events the court will exercise the power given
it by the last clause of the section, and will not refuse to recog- 3 t
nize the comity of nations or the comity which ought to be more i L
strongly felt as.between Provinces. ¢
Martin, for the defendant. The court must be guided by the
statute, and not by its own views of the propriety of législation. ¥
The statute says that notwithstanding the existence of a judg- L
ment the defendant may plead to the merits, and that is what we t
have done. There is no ground for suggesting delay in this case. 5
7\ ‘We will consent that evidence which was taken before may be
read upon the trial. The defendant was at a disadvantage at the v
last trial, his evidence having'been taken upon commission, and th
some statements being made at the trial which, if he had been at.'
present, he could have contradicted. Cdi
+ [ January, 1884.] Ie
Dusuc, ], after having taken time to consider the matter
made an order striking out the pleas, and permitting the plaintiff - wl
to sign jndgment. He referred. to Godard v. Gray, L. R. 6, pe
Q. B..139 ; Schibsby v. Westenholtz, L. R. 6 Q. B., 155 ; Copin be
v. Adamson, L. R. 9 EX., 345 ; in appeal, L. R.  Ex. D., 17. i v.
30
81
WATEROUS ENGINE WORKS CO. v. HENRY. :’u“;
: : (In CHAMBERS.) casj
Replevin— Goods affixed to realty. sub
A writ ‘was issued to cover certain machinery in a planing mill.  Plain- Fo.
tiffs claimed the goods as vendors, under a hire and sale reccipt. - Defendants L.
claimed property as pait of the realty under a mortgage from the purchaser Cli
under the same receipt.. : . C.1
On motion to set aside the writ, \
Held, 1. That replevin would lie, I
2. Upon the affidavits filed, that the machinery was personalty. the
C. H. Campbell, for defendants, after appearance, took rout ‘r)r:‘ut(
summons to; set aside the writ on the jgrotind that the Con, Stat. T

¢. 37,5 1, did not authorize the issue of the writ for recovery of




’lain-
dants
haser

MANITOBA LAW REPORTS, 37

the property, and that the machinery being affixed to the land
was realty, and not the subject of replevin.

L. G. McPhillips, for plaintifis, showed cause, and contended
that by defendant’s appearance they waived any objection to
writ or cause of action and cited Fordes v. Smith, 10 Ex. 717.
Gurney v. Hopkinson, 3 Dowl. 189.

That if appearance did not waive objection that the summons
was not taken out within a reasonable time, as the last defendant
was served on 13th December, 1883, and the summons was not
taken out until 8th January, 1884.  Davis v. Skerlock, 7 Dowl,
530; Zylerv. Green, 3 Dowl. 439.

That although on comparing Con.. Stat. c. 37, 8. 1, with 38
Vic. c. 5,s. 1, from which the section is taken, it is evident that
the words ‘ thereof and for the recovery "’ have been omitted
after the word ““recovery ”’ in the twelfth line, yet still the other

- directions in the Act clearly show that a writ of replevin for the

recovery of the goods detained might issue.

That the property having been sold under an agreement, by.

which it was' agreed the property should remain personal pro-
perty, and.belong to plaintiffs until fully paid for, did not
become realty," Dearden v. Evans, 5 M. & W. 11; Minshall
v. Lloyd, 2 M & W, 451; Carscallenv. Moodie, 15 U.C,Q.B.
394; G. W. R.v. Bain, 15 U. C, C.P, 229 ; Weeksv. Lalor,
8U.C,C.P,239; Dazy v. Lewss, 18 U. C., Q. B. 21,

C. H. Campbell, in support of the summons argued- that the
omission from the Act of the words quoted: above could not be
supplied, and the provisions of the Act were not applicable to a
case of goods defained, and that the alleged goods were not the
subject of replevin, and cited Banuks v. Angell, 7 A. & E. 855;
Foster v. Miller, 5 U. C., Q. B., 509; Longbottom v. Berry,
L. R. 5 Q B. 137; Mather v. Fraser, 2 K. & J., 536;
Climie v. Wood, L.R. 3 Ex, 2 57; Holland v. Hodgson, 1.. R. o

. C.P. 328; and Dart's Vendors and Purchasers (5th edition), 535.

(2824 January, 1884.]

Dusuc, J.— Held, that the statute was sufficient to authorize
the issuing of the writ. He thought that the authorities were
much divided on the question of fixtures, but that the tendency
of the later cases was to the effect that the intention of the part-
ies was to be considered, and that in this case the intention of
the parties was clearly that the machinery should remain as goods
and chattels. ;

h
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SUTHERLAND v, YOUNG.

Zitle to land— Production of original will—Age— Certificate of

Baptism. /.
Held--To prove title to land the original will must be produced and execu-
tion proved—probate is not sufficient. . -
Held—That a certificate of baptism, signed by the 1;rd])e1- official under Con. cl
Stat. c. 16, s# 1 and 16, was admissable in evidence. to
i . ar
j At the hearing the plaintiffs sought :— : to
1, : . of
(1) To prove the title of Peter Sutherland to the land in T
question, as devisee of Mary Sutherland, by producing the of
probate of her will. C
: ; 3 C
(2) 'To prove the age of one Napoleon Laroque, by production 1 de
. . . o i D,
of a certificate of "his baptism under the hand of the proper ,I"
official, having the custody of the parish register of St. Boniface. }’I“C
is
G. A. F. Andrews, for plaintiff. the
. ) ! of §
W. R. Mulock and W. E. Perdue, for defendant Young. e
Jo B. McArthur, for defendant Schultz. on
g 2 The
[z5th January, 1884.] Imy
‘TavLOR, J.—;Hela’, that the object being to establish a devise Sho
: or testamentary disposition of real estate, the original will must A
be produced, and its execution by the testatrix proved.
"
Also, that the certificate, which was in accordance with the Banl
provisions of Con. Stat. c, 16, ss. 1 and 15, was admissible in
evidence as proof of the baptism. ('
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CHADWICK v. HUNTER,
Mechanics' lien—Materials provided— Time for registration,

Materials were supplied from time to time as the building progressed, not
i
under any contract, but as they were required and ordered,

Hleld—That each sale was a Separate transaction, and the subject of a separate
registration,

The bill was filed by Chadwick & McLennan, bardware mer-
chants, of Rat Portage, against R, H. Hunter and R, J. Short,
to enforce a mechanic’s lien for materials supplied to the defend-
ants to be used in the erection of a mill. Materials amounting
to about g375 were supplied from time to time between the st
of May and the 7th of July, and to an amount less than g20.00
between the 7th of July and the 25th of August. On the 31st
of August the plaintiffs filed a lien in the registry office for the
County of Varennes; and in the statement of claim the land was
described as being situate in the County of Varennes, in the
Province of Manitoba, or in the District of Algoma in the Proy-
ince of Ontario. On the oth of August, Hunter conveyed all
hisinterest in the Property to the. Imperial Bank, who registered
their deed on the t5th of August.  The bil] was filed on the 11th
of September, and amended on the st of October, by adding
the Imperial Bank as parties defendant, and was further amended
on the 3rd of December, after demurrer by the Imperial Bank.
The catise came on for examination and hearing as against the
Imperial Bank and for hearing pro confesso against Hunter and
Short.

N. F. Hagel and 6. Dayis, for plaintiffs,

W. H. Culver and G, G. Mills for defendants the Imperial
Bank, contended :—

(1) That there being no specific contract to furnish materials,
each order given and the materials furnished thereunder was 2

a

Separate contract, and gave a'separate right of lien, and as prior

to the amendment of ¢ The Mechanics’ Lien Act on the 5th
of July, 1883, the lien had to be filed within five days, conse-
Quently the lien not having been so filed must fail as to all
materiags furntished prior to the 7th of July; and that the lien
must also fajl as to the materials furnished after the 7th of July,
their value being less than $20.
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40
(2) That no bill was filed within go days, as the 3rd of Dec-

ember, the date of the last amendment, must be regarded asesthe

filing of the bill.

(3) That there was no /s pendens filed in this suit, the only
lis pendens filed having been registered on the 14th of September
before the Imperial Bank were parties to the suit.

(4) That the statement of claim wasbad, in not showing the
Imperial Bank to be one of the reputed owners of the property
at the time of the filing of the lien.

(5) That prior registration of the deed from Hunter to the
Bank gave the Bank priority, as actual notice of the. lien was
not proved.

(6) That the court has no jurisdiction, as it appears from the
statement of claim the land may be in the Province of Ontario.

[25th January, 1884.]

TAVLOR, J.—I hold that no lien exists in favor of the plain-
tiffs. There was no contract to .supply any specific articles, or
any quantity of them, as all the hardware required for the build-
ing and so on. Even on the plaintiff’s contentio hat furnish-
ing the articles gave a lien, and registration was n}\y necessary
to continue it, the articles here were supplied day\by day, and
each day’s supply was a complete transaction in itsel. The lien
then should have been registered withiin five days. No lien was
registered uff to the time the Act of last session was passed. The
goods supplied since the passing of that Act do not amount to
$20, so as to them there can be no lien. The bill must be dis-
missed with costs against the Imperial Bank. Even as against
Hunter and Short, it must be dismissed. When a bill has been
taken pro confesso the plaintiffs can have only such relief as

. the bill shows them entitled to, and the’bill here shows on its

face the facts which negative the existence of any lien.

Ppayin
Nova
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SCHNEIDER v, WOODWORTH,

Action on Foreign Judgment,

Action upon a

¢ the writ in the of
dant never resides
had no personal

judgment obtained in the Province of Quebec,’

Service of
riginal action had been effected by advertisement, Defen-
d in or carried on business in the Provi

knowledge of the proceedings in the action.

nce of Quebec, and

Held, that the defendant was not bound by the judgment,

Plaintiff delared on two Promissory notes made by the defendant in favor
of the B. W, M, Co., and endorsed by the Com
when produced, appeared to be endorsed by
did not obtain title direct from the Company, The Company had become
insolvem and the notes had become vested in D., the official assignee, Sub-

sequently R. was appointed creditors’ assignee, who sold the notes to the
plaintift,

the Company, but the plaintiff

No assignment from D. to R, was proved.

Held, that without such Proof plaintiff could not recover,

H. M. Howell, for plaintiff.
4. C Killam, for defendant.

J [2na Fc&rmu;l', 1884.]
TAvLOR, J,—In this case, which was tried before me without
ajury, I find the facts as follows

(1) At the time the
Promissory notes declare
tioned in the open acc

goods, in payment for which the two '
d on; were given, and also those men-

< ount, were purchased, the defendant was
and had all his life been a resident of King's County, Nova Sco-

tia; and at the time the judgment wag recovered in the Sy-
perior Court of the Province of Quebec, he was a resident in
this Province, The defendant never resided, or carried on busi-
ness in the Province of Quebec, although on some occasions he
was for a day or two in that Province on business,

(2) The goods were Purchased by the de,
Cotnty, Nova Scotia, from a travellin
Wilkes Manufacturing Co, of Montreal.
ered to the Railway Co.-
paying freight on them fro
Nova Scotia. ‘

VOL.i  M.LR,

fendant in King’s
8 agent of the Baylis
The goods were deliy-
at Montreal for the defendant, he
m Montreal to his place of business in

4 .
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(3l) The two promissory notes, one of them payable at Kent-
ville, Nova Scotia, and the other at Montreal, were signed by
the deferidant at Kimg’s County, N. S. They were either sent
to the defendant from the Baylis Wilkes Manufacturing Com-
pany by mail for signature, and by him returned to the Com-
pany by mail, or they were handed to him by the travelling agent
of the Company, and after signature returned to the agent.

(4) In the action brought in the Superior Court of Quebec
the defendant was not personally served with any process. The
service upon him was effccted by public advertisement. He
did not appear in the action, and the judgment in the action
was recovered by default. The defendant had no notice or
knowledge of the proceedings in that action until about the time
when he was served with the writ in the present action.

(5) In November, 1879, a writ of attachment under the
Insolvent Act issued against the Baylis Wilkes Manufacturing Co.
directed to Mr. M. M. Duff, official assignee. Subsequently ata
meeting of the creditors of the company, on 1oth December,
1879, James Ross, of the city of Montreal, accountant, was ap-
pointed assignee of theinsolvent Company’s estate. At a meeting
of the inspectors of the insolvent estate on 7th December, 1880,
the assignee reported that there were a large number of book debts
and notes uncollected, which it would be expensive to collect,
and thereupon ‘‘he was instructed to offer the same by public
‘auction, after advertisement, at such time as he should judge
best.”’

(6) At a public auction the plaintiff became the purchaser of
all the claim of the “insolvent Baylis Wilkes Manufacturing Co.
against the defendant, and James Ross executed a transfer or bill
of sale according 'to the form M. in the Insolvent Act, 1875, to
the plaintiff, dated 12th February, 1881, under which he claims
title to the notes and account.

The plaintiff is not, in my opinion, entitled to recover upon
the judgment obtained against the defendant in the Superior
Court of Lower Canada. The defendant has proved the truth of
his second plea. He never was within the jurisdiction of that
Court, and so was not in any way subject to its jurisdiction. ‘He
was not personally served, and he did not appear or in any way '
submit to the jurisdiction. ;
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I do not think Mr. Howell’s argument that the action in ques-
tidgPhaving been one respecting promissory notes which are the
subjcct of Dominion legislation, the defendant was therefore
subject to the law in the Province of Quebec, can prevail. If it
were so, then a merchant carrying on business in this Province
who had given a promissory note to another merchant in this
Province for goods purchased here would be liable to be sued
upon that note in Prince Edward Island or in any other Province
the holder of the note might select. Unless the defendant is
amenable to the process of the particular court, when set in
motion and served according to the particular forms and modes
of procedure sanctioned by the local laws of the Province or
foreign country in which the court sits, he cannot be considered
subject to its jurisdiction. Unless he is amenable to such process
and modes of procedure or has voluntarily submitted to its juris-
diction it cannot be, as to him, a court of competent jurisdiction,

" Asto the claim made by the plaintiff upon the prdmissory
notes which formed the consideration for part of the judgment
he has failed to prove the allegation that the Baylis Wilkes Manu-
facturing Company endorsed them to him, It is true, both the
notes as we now find them bear the endorsation of the Company,
signed by the proper officers, but it is clear they were never en-
dorsed to the plaintiff. The endorsation may have been for the
purpose of discounting them, or in order to their presentation
for payment. The one note fell due on the 23rd December,
1877, and the other on the 29th December, 1877, but at the date
of the insolvency of the Company in November, 1879, they
were in the possession of and were the property of the Company,
The plaintiff acquired. the notes after the 7th of December,
1880, and the Company conld not then endorse them.

Any title that the plaintiff has to the hotes must be derived
from his having purchased them at the auction, and received a
bill of sale from Ross, the assignee. Mr. Killam objected to
any title being proved as derived in that mode, the plaintiff hay-
ing declared upon them as the endorsee of . the Company. He
also contended that the plaintiff could not by the transaction
disclosed here acquire a title to the notes, because the resoly-
tion of the inspectors under which they were sold does not order
any advertising as required by section 67 of ‘the Insolvent Act,
but left it to the discretion of the assignee, and also because that
section requires all debts amounting to more than g100 to be
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sold separately, while the bill of sale is prima facie evidence
of selling all together for $68.

These objections cannot be given effect to. The statute simply
says that the assignee may sell with the sanction of the inspect-
ors, after such advertisement thereof, as they may order. It
does not say that they are to specify the number of times the
advertisement is'to be .inserted, or in what papers. The resolu-
tion they passed says the sale is to be ¢ after advertisement,”’ to
comply with that, one advertisement would be necessary, and if
they had said ‘“after one advertisement,”” who could have
objected. The statute gave them a discretion as to the adver-
tising. What they left to the discretion of the assignee was the
time of selling.

"The evidence does not show that the claims purchased by the
plaintiff at the auction for $68 were not sold separately. The
bill of sale relied upon as showing that they were not, is a trans-
fer of ‘“all claim by the insolvents against Joseph E. Wood-
worth.”” Now the claim against him was one debt, although the
insolvents held two promissory notes as security for part of it.

But even if the plaintiff is entitled to rely now under his pres-
ent pleadings upon his title as derived from the assignee, or if he
should have leave to amend by setting up such title, as asked by
Mr. Howell, there is, in my opinion, a fatal defect in his proof.

By the writ of attachment the estate and effects of the insolv-
ent Company, including the claim against the defendant, and
those notes, vested in Duff, the official assignee,and there is no
evidence that he ever executed an assignment of the estate in
favor of Ross, the creditors’ assignee, as required by section
30 of the Insolvent Act.

So far as the evidence before me goes, the estate is still vested

in Duft, and if so, the plaintiff could acquire no title to any part
of it under the bill of sale from Ross. There should be a non-

suit entered. Perhaps the defendant is entitled to a verdict in

his favor on his second plea.
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ARCHIBALD v. GOLDSTEIN.
(IN APPEAL.)

Principal and agént—Pu{t/tase by agent in his own name—Statute
of Frauds.
Plaintift, desirous of purchasing property from one T.

as his agent to negutiate the purchase,
using his own money, and took the conve

» employed defendant
Defendant purchased the property,
'yance to himself,

Held, nﬁ‘irming decree that defendant was trustee for plaintiff, and that the
Statute of Frauds was no protection.

1 A
H M Howell, for plaintiff.
W. R. Mulock, for defendant.

For the statement of the case see 1 M. L. R. 8.

[4¢4 February, 1884.]
judgment of the court.
n by my learned brother

WALLBRIDGE, C. J., delivered the
I concur in the judgment already giye
Taylor. :

The case shortly stated, is this i—
consent, either express or implied,
wick v. Hardingham, L. R, 15 Ch. Div. 349. L

If agency were proved, the agent can acquire nothing for him-
self.  Thompson v. Holman, 28 Gr. 35.

The contract will be construed to effectuate the intention, and
will be construed to have been made with the principal, although
made directly with the agent.

A sale made b

Agency can be ‘Proved by
or by ratification. My

Y an agent to his principal cannot be upheld

y be repudiated as soon as
discovered, although in every respect.fair and equitable, the
confidential relation between them forbidding ‘such transactjon.
Waddell v. Blockey, 4 L. R. Q. B. Div. 618, result is, the
defendant must account to the plaintiff, !

The decree is affirmed with costs.
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HUTCHINSON v. CALDER.
(IN APPEAL.)

Fraud—Rescinding sale.

ia

Defendant H. sold land to C. at $10 an acre; defendant C. sold to plai
at $30, representing to him that he was acting as agent for the owner; plaintiff
purchased, believing defendant C. to be an agent merely. Plaintiff would
have made further enquiries,before purchasing had he known that C. was the
real owner. C. procured H. to convey directto plaintiff. The consideration
expressed was the higher price. H. was no party to the fraud.

Held, reversing the decision of Taylor, J., that to the rescission of a contract
¢ there must be a false representation knowingly made, that is, a concur.
rence of fraudulent intent and false representation’ ; that the contract
having been entered into deliberately, the plaintif°s statements should
have been corroborated; and where the evidence is contradictory the
court ought to be satisfied tl}at the plaintifi's account is strictly true, and
that the evidence in the present case was insufficient, and the bill must be

dismissed with costs.

S. Blanchard and W. R. Mulock, for plaintiff.
A. C. Killam, for defendant, Calder.
H. M. Howell, for defendant, Harvey,

For the statement of the case see 1 M. L. R. 17.

[4th February, 1884.]

WALLBRIDGE, C. J.—The bill is filed to cancel a sale, and for
the repayment of the amount paid as purchase money on the
execution of the convéyance.

The defendant, Harvey, had the fee simple of the land, and
Calder had paid him g100, and held his receipt for this sum on
account of the purchase of the same land by him.. No convey-
ance had been executed by Harvey to Calder, and he was not,
by the agreement between them, entitled to get a conveyance
until he should pay the balance of the purchase money ; there
was, as evidence of this bargain, a simple receipt for money,
expressing on what account it had been given. There was no
obligation on Calder to purchase, although there was on Harvey
to sell. This was the state of the title when Hutchinson, the
plaintiff, and Calder met. Plaintiff and Calder had a slight
acquaintance with each other in London, Ont., but nothing
amounting to intimacy, and no evidence can be found from
which a confidential relation could be supposed to exist between
them ; they were, to use a common expression, at arms length.
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The plaintiff and Calder came to an agreement for the sale of
the property, by which Calder got a very large advance upon
what he had agreed to pay, an increase from gro an acre to $30.
The deed was made by Harvey direct to the plaintiff, and the
whole purchase money paid to him. He deducted the amount
due to him, and paid over the balance to the defendant Calder.

During the treaty for this purchase, which was effected By
Calder, he said to the plaintiff ; ¢ See what [ am sending down
to George ;"' he then had a Paper in his hand. In the course
of this treaty Calder said again: “[ can get something else for
George, '’ meaning one George Jackson, of London, with whom

they were both acquainted ; and again he said : ‘“See what 1
have got for George.”’

The bargain was finally concluded, the plaintiff by paying cash
g0t an abatement of 5 per cent, on the whole purchase, The
whole money was paid to Harvey, and he, after deducting the
purchase money, paid the balance to Calder. It is also proved
that the plaintiff suspected or had been informed that Calder
was simply an agent for sale. He asked Calder: “To whom
does the land belong? "' Calder answered, ‘“To a man in
Winnipeg.”  When this question was asked the bargain had not
been eoncluded, and it could f]ardly have been expected that
Calder would have told the name of the owner. It would have
enabled the plaintiff to deal directly with the owner. If plaintiff
thought ‘he was dealing with Caldsr, representing himself to be
selling as an agent, he must have been aware that a direct answer
to such a question woyltl have interfered with his rights as such,

and could not have expected any other answer than such as he
got. 1

Did the plaintiff expect that Calder would have dealt more
favorably with him on account of their previous acquaintance P
The plaintiff is a lawyer, and must have known that if Calder
made better terms with him on account of.their previous acquain-
tance, it must necessarily have been at the expense of his princi-
pal. This last question was in every sense improper,

1t is now however contended that this conversation contains
such misrepresentations that the plaintiff can_have the contract
rescinded, and have his purchase money returned,

This is a case of an eéxecuted contract (not one askingér
specific. performance), At first sight the great profit made by
Calder leads me to think that the plaintifi was in some way
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deceived, but if we rescind all contracts made here during the
time of excitement when this bargain was made, our hands would
be full, for they all are of this very character. At the time
when this conversation occurred it appears the statements were
true. To whom does the land belong? ¢ To a man in Winni-
peg.”’ In the eye simply of a court of equity it might be said
that it belonged to Calder, but only in equity. Reverse the case,
suppose Calder had said, “Itis my own,” would that have been
true? Certainly, only in equity. Then as to the other parts
of the conversation, the land may have been ‘¢ for George’’ or
not. Calder got a cheap bargairr and one probably he could
have easily got rid of, though not at so great an advance.

The law in regard to misrepresentations, when a plaintiff asks
to rescind an executed contract is: ‘‘ There must be a false
representation knowingly, made, that is, a concurrence of fraud-
ulent intent and false representation.’’

Reese River Silver Mining Co. v. Smith, L. R. 4 H. L. 64 &
79, and the late case of joliffe v. Baker, L. R. 11 Q. B. Div.
255 ; Fellowes V. Guydyr, 1 Simons, 63.

Besides, the plaintiff supports his case mainly upon his own
testimony, which the defendant Calder flatly contradicts.

Before a contract entered into as deliberately as this can be
rescinded, the plaintiff should corroborate his statements, though
the same rule does not now prevail as to the evidence required
to rebut the sworn answer of the defendant. The reason still
exists, and where the evidence is wholly contradictory the court
ought to be satisfied that the plaintiff’s account is strictly true.
Parties now give evidence, and their interests may influence
their account of what passed. This must be considered.

East India Co. v. Donald, g Ves., 275 ; Morphett v. Jones, 1
Swanston, 172 ; Zoole v. Medlicott, 1 Ball & B., 393.

The defendant does not prove fraudulent misrepresentations
acted upon by him, that is, a misrepresentation of a thing giving
occasion to the contract, or, as it is expressed, dans locum con-
tractui, and fails on that account.

As the defendant, Calder, now succeeds, the rehearing at the
instance of the plaintiff, to make defendant Harvey, also liable,
necessarily fails. The order to be made should dismiss the
rehearing against the defendant Harvey, with costs, reverse the
original decree as against the defendant Calder, and dismiss the
bill against him with costs, including the costs of this rehearing.

e
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AGNEW v. MORPHY,
Registry Acts—Actya) notice,

H.]. B., on 24th December, 1873, conveyed a parcel of land to D)., and on
the 24th of September, 1874, conveyed the same piece of land to M, D

conveyance was registered on rith May, 1875, and M’s on 25th September,
1874.

M. was the solicitor for H, J. B. on th

e sale to D,, and on the sth of May,
1874, made the usual affidavit of the exe

cution of the deed to D,

Held, that M. had actual notice of D’s deed at the date of the affidavit of
execution. That such notice would be assumed to have continued unti]
the date of M’s deed, That it would be no use for M. to say that it did
not; and that his deed must be Postponed to D's.

Held, that under the Registry Act then in
registration did not apply to conveyances
patent.

force, 36 Vic., c, 18, priority of
registered before the issye of the

The facts sufficiently appear-from the judgment,

G A F Andrews, for plaintiff,
Sedley Blanchard and E. H. Morphy,

for defendant.

[2nad February, 1884.]

WALLBRmGE, C. J.—The
Henry B. Morphy, who,
revived against the defendar

bill in this case was filed against
dying before answer, the suit was
Its, as his trustees and executors,

The bill states that Harriet

J. Burrows was the common
grantor, under whose title plaintiff and deferidant claim ; that she

conveyed to one Donald, who conveyed to the plaintiff 5 that
she subsequently conveyed to H. B. Morphy, who registered
the deed to him prior to the registration of the deed to Donald ;
that the patent had not then issued, and that H, B, Morphy,
when he got the deed to him, had actual notice of the deed to
Donald, and asks to have the registration of the deed to Morphy
vacated and his (plaintif”s) title established.

The proof was 'that Harriet J, Burrows, on 24th December,
1873, conveyed the land in question to D, Donald, This deed
Was not registered until the ‘rrth day of May, 1875. In the
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meantime Harriet J. Burrows, in consideration of g1oo, bargained
and sold the same land to Henry B. Murphy, by deed, dated the
24th of September, 1874, and registered on the 25th of the same
month, and before the deed first given to Donald. The trustees
of H. B. Morphy’s estate claim priority over the deed first given
to D. Donald, by virtue of the prior registration, the deed being
for valuable consideration.

The plaintiff, on the contrary, contends that this deed to him
having been first executed, and for valuable consideration retains
its priority, and charges that Henry B. Morphy had actual notice
of the deed to Donald, at the time he became the purchaser of
the lands in the bill'mentioned.

Both the deed to Donald and the deed to Henry B. Morphy
were executed and reglstered before the patent from the Crown
issued. The patent issued on the 27th of August, 1875, and was
registered on the sth August, 1876.

The plaintiff also contends that the Registry Act then in force,
36 Vic. c. 18, s5. 43; 44, 45, did.not apply to deeds executed
before the patent issued, and that he consequently had not
lost his priority. Section 43, relating to the registration of
deeds, commences with the words ‘‘after any grant from the
Crown and letters patent issued therefor, every instrument,’’ &c.
This seems to me clearly not to apply to instruments executed
before letters patent issued. The defendant then contends that
if that be the true construction of 36 Vic. c. 18,s. 43, it is
remedied by the amended Registry Act 48 Vic. c. 35, 8. 1, which
latter Act received the Royal assent on the 14th of May, 1875,and
this statute re-enacts the 43rd sec. of 36 Vic. c. 18, and adds
that such re-enactment shall be deemed and construed as having
been the 43rd section, and as now and hereafter being the 43rd
section of the said Act on the passing thereof ; and all interests
shall be bound as though the same had formed the said 43rd
section on the passing of the same Act ; and in such re-enactment
of the 43rd section it is more expressly to apply to the registra-
tion of such instruments ¢ whether there has been any grant
from the Crown of such lands or not.”’

At the time of the passingaf that Act, 38 Vic. c. 35, (x4th-
May, 1875) the plaintiff had, onthe r1th of May of that year,
registered his deed and had then priority ; and if he is, by virtue
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of that retrospective legislation, deprived of his title, it must-be
by force of legislation alone.

Thgz‘&ct 44 Vic. c. 3 (6th May, 1881) brings into force and
operation the Consolidated Statutes of Manitoba, In my opinion
S. 1, 38 Vic. c. 35, is repealed by the Act giving eftect to
these Consolidated Statutes, and the plaintiff is thus restored to
his rights by the repeal of the retrospective legislation. :

The Lands Registration Act of Manitoba, Con. Stat, c. 6o, s.
40, has reference only to conveyances ‘‘to be registered '’ and
does riot affect the registration of the present deeds, taking this
view of the statute, and holding that the Registry Act, 36 Vic.
C. 18, 5. 43, 44, 45, did not apply to instruments executed
and registered before patent issued, and that the “Act acting
retrospectively is itself repealed it follows that instruments
executed at the dates in these deeds mentioned are not now
affected by the Registry laws, and simple priority of execution
gives priority to the deed so first executed. ) ;

F Upon this view of the statutes the plaintiff would be en-
titled to succeed. But he urges further that Henry B. Morphy
Wwas a witness to the deed from Harriet J. Burrows to D. Donald,
and on the sth of May, 1874, made the affidavit of its execution
and -of the duplicate thereof, before the date of the deed to
him,

The Registry Act before referred to, does not give priority to
the subsequent deed when the grantee has actual notice of the
prior unregistered deed,

The question, therefore, is, had Henry B. Morphy actual
notice of the prior deed at the time of the execution of the deed
under which the defendants claim., Upon this, as a fact, I find
that he had. g

Hé witnessed the prior deed on the 24th of September, 1873,
and had sufficient recollection of it to swear to its execution and
that of the duplicate on the 5th of May, 1874; and I think it is
not too much to hold that his recollection of that event extended

four months and nineteen days longer, namely, to the date of
the deed to him.

But I do not hold that it is incumbent on any grantee, whose
deed is sought to be Postponed, to prove that actual notice once
Proved in the second grantee, continued, and was present to his
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mind when he acquired his deed. The words of the statute do
not require that the recollection of such notice shall continue,
but declares that the instrument to be adjudged fraudulent and
void, shall only be so adjudged as against a subsequent mort-
gagee or purchaser, for valuable consideration, without actual
notice, which ‘means without actual notice at the time he so
purchases.

[ find that Henry B. Morphy had actual notice, on the 5th of
May, 1874, and the deed to him is dated 24th September, 1874.
I assume. that such actual notice as the making the affidavit
implies, continued to the time he got the deed to him.

I do not think the plaintiff is bound to show that Henry B.
Morphy did recollect it, and I think it is no excuse to say he
did not.

Burrvows v. Lock, 10 Ves. 470.

The plaintiff is the grantee of Donald, and is entitled to stand
in his place, i

H. J. Burrows is. the common grantor, and the plaintiff is not
bound to go further back in his title. The decree will be that
the plaintiff’s title be established and the registration of the deed
to H. B. Morphy be vacated, and defendants pay the costs ot
the suit. ;
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MCcILROY v.*DAVIS,

Deed obtained by Fraud—Intoxication—
Plaintiff gave defendant a mortga,

Evidence.

ge and subsequently executed aconveyance
to him of the equity of redemption. Plaintiff asserted that the conveyance was
obtained from him by fraud and while intoxicated through drink supplied to
him by the defendant, at his (defendant’s) hotel, ’

Held, that (he evidence did not establish the fraud charged,

Held, that though Plaintiff was a b,
tated for business that equity,
must be dismissed with costs

ard drinker he had not become so incapaci-
would relieve him from his acts, and the bjll

. F. Hageland G. Dauis, for plaintif.
S. Blanchard and W. R. Mulock, for defendants,

[2na Lebruary, 2884.1
TAYLOR, J,—The Plaintiff filed his Bill, claiming that under an
indenture of mortgage dated the 24th day of January, 1873,

, and the defendant, of

It states that subsequently,
1873, the defendant, for the
outstanding interest in the Ia
in a conveyance with one Jol
the plaintiff did so but recei

and on or about the st of October,
Purpose of getting in ap alleged
nd applied to the plaintiff to join
hn C, Schultz to the defendant, and
ved no consideration therefor, and -
with his equity of redemption in the

defendant, and by the defendant\leading t
that the conveyance which he signed was
mortgage upon the lands.

The bill further alleges that the defen
more than sufficient to Pay the debt, and
a large although an i

nothing but a further

dant received rents
has sold the lands for
nadequate sum of money, :

The prayer is that the deed of st October, 1873, may be
declared to be a mortgage, and the plaintiff entitled to redeem
the'same ; that'an account may be taken of the re
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allowing the defendant for the sums due him upon his mortgage,
the balance may be paid over'to the plaintiff.

. The defendant claim$ that the conveyance of sst October,
1873, was intended to be an absolute conveyance of the land to
him, and denies all fraud.

The plaintiff's account of these transactions is that he was

intimate with the defendant, who, at the time, kept a hdtel in .

Winnipeg. He says he at that time unfortunately indulged in
' the habit.of drinking to excess, the defendant’s hotel being his
chief place of resort. Requiring a loan of money he applied to
the defendant personally, who, after negotiations which lasted
about a week, agreed to make the loan. The mortgage of 24th
January, 1873, is the security given by the plaintiff for this. He
says it was executed in the bar room of defendant’s hotel, and the
amount advanced upon the execution of that document was, he
says, $400, although the instrument on its face secures the repay-
ment of g450. The diffcre)lce, $50, was, he says, as he under-

stood it, the interest.\ Thé money, the 400, was given to him :

by “the defendant himself in the shape of a check on the
Merchants’ Bank, which he took to the Bank and had cashed. |

"The property comprised in. the security was a lot on Notre
Dame Street, in Winnipeg, purchased by the plaintiff from Dr.
Schultz, he says, for $1000, payable in three instalments.

At the' time the mortgage was given no deed had béen executed
by the vendor, but the plaintiff held a bond for a deed, and has
paid, he says, the first instalment of one third of the purchase
money. This bond he says he showed to the plaintiff or handed
it to him upon effecting the loan.

After some months, as Dr. Schultz was pressing for payment
of the remainder of the purchase money, further security was,
the plaintiff alleges, given to the defendant to secure to him the
repayment of the amount he had to pay Dr. Schultz,

This security is the deed of 1st October, 1873, by which, in
consideration of $1670.50, the property in question was conveyed
to the defendant. The parties to that deed are John C. Schultz
and the plaintiff, of the first part, Agnes Schultz, of the second
part, and the defendant, of the third part. It is a deed absolute "
in form, but the plaintiff insists that it was intended to be and he
understood it to be a mo tgage, covering the g400 which had

an
wh

1
bet
rece
He
tran
H
the ¢
aske
his &
left,
Th
writte
such
which
tereste




nortgage,

October,
e land to

t he was

hdtel in .

ulged in
being his.
pplied to
h lasted
of 24th
his. He
, and the
was, he
e repay-
e under-
1 to him
on the
ished. |

n Notre
rom Dr.

xecuted
and has
urchase

handed

ayment
ty was,
im the

rich, in
nveyed
Schultz
second

bsolute "

and he
h had

; : MANITOBA AW REPORTS, 55

been advanced, under the mortgage of 24th. January, and the
amount which had to be paid to Dr. Schulty as the balance of
purchase money due on the The arrangement, accord-

This second instrument, the Plaintiff says, was also executed in
the bar room of defendant’s hotel. He admits that it, or some-
thing,

produced and he wag asked to sign it He does not directly
charge the defendant with having made him intoxicated for the
purpose of procuring his signature, ‘but that i o doubt what he
intends to convey by his evidence,

He does not, however, 80 the length of saying that he was in
a state of total incapacity through drink, although he does say
that had he haq his senses about him, he would never have signed
the deed. He says he had very likely taken more than was good
for him, ¢ [ wag pretty well tight,”! .

He says he never discovered that this  second document wag
an absolute deed, unti] some time in the early part of last year,
‘when he was told by the defendant that it was g0,

He is quite positive that the original loan
between himself and the defendant persghally, and that he
received from the defendant the amount advanced, only g400.
He had nothing to do, he says, wi/tluhr/htc Mr. Cornish in the
transaction,

He continued living on the property for nearly a year after
the second deed was executed, paying no rent and never being:
asked for any, ‘T'hep he moved out of the city to a homestead,

his Wife remaining on the pProperty for two or three days after he
left, when she followed hims .

The plaintiff i seeking to contradijet Or vary the terms of a
written instrument by parol evidence, and it js important that
such evidence should be .s"trong and clear; that the evidence
which he himself gives should he corroborated by that of disin-
terested and independent witnesses, !
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Unfortuqatély for him, he is contradicted on most of the points
to which he has spoken. Mr. Thibaudeau, a practising lawyer in
Winnipeg, is called for the defence. He was in 1873 practising
his profession in partnership with the.late Mr. Cornish, and the
firm were the legal advisers of the defendant, and acted for him
in investing money. The defendant, he says, left Winnipeg on
the 31st of December, 1872, and did not return until about theend
of the following month, certainly not until after the Isth, though
he cannot say he did not return before the 2oth. The defend-
ant himself says he left on the 31st of December for Moorhead 1
four days were occupied in the journey there ; he stayed two weeks,
and spent six days on the return trip owing to a storm. During
his absence, according to Mr. Thibaudeau, the plaintiff applied
to his firm for a loan, and his application was accepted.  Onthe
day the defendant returned, or the next day, he was notified
that the loan had been negatiated, and he handed to his solici-
tors the money to be advanced. The books of Cornish &
Thibaudeau were produced. In the cash book appears on the
debit side, under date of 25th Januany, 1873, the entry ¢ Cash
Davis & Mcllroy loan, $450''; and on the other side, under
the same date, the entry ¢ Mcllroy loan and Davis, $442.50."
In the journal under the same date the office™~s credited with
#$7.50 for the conveyancing, the entries are in the ndwriting of
the'late Mr. Cornish. The money was paid, Mr. Thibaudeau
says, by cheque handed to the plaintiff.

The mortgage was executed, not.in the bar ro6m of the l;otel,
but at his office in the day time, and the plaintiff was sober.
The defendant had, he says, nothing to do with the negotiations
for the loan, for he was absent from the city.

The second instrument, that of the 1st of October, 1873, was
also prepared by Mr. Thibaudeau, and he declares positively to
the transaction, as one by which the plaintiff was selling to the
defendant his equity of redemption in the property, as he was
unable to pay Dr. Schultz the balance of the purchase money
due to him,

He sayswfhe deed was executed not in the hotel but in his
office ; the plaintiff, he says, was sober when he executed it, and
Dr. Schultz and the defendant were present, as well as the plain-
tiff and the solicitor.

The defendant in his evidence corroborates Mr. Thibaudeau
as to what occurred. ' He denies positively that the second trans-
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action was a further mortgage upon the land. He had, he says,
no knowledge personally that the plaintiff’s title at the time of
the first transaction was not one in fee simple, He says that he
did not wish to purchase the property, but was forced to do so.

The plaintiff had not the money with which to pay Dr. Schultz,
and unless the amount due was paid, 'he, the defendant, would
have lost his security, while the plaintiff would have lost the
land and still have been liable on the covenant in the mort-
gage. Under these circumstances, he agreed to take the land
and himself pay off Dr. Schultz. He accounts for the sum
expressed in the deed being given as $1070.50 in this way :—
The property was sold by Dr. Schultz for #1000, payable in two
sums, not three, as plaintiff puts it ; the plaintiff had paid the
first payment, gso0, and he, the defendant, #570.50, the cheque
for which is produced. As Dr. Schultz was the granting party
in‘the deed the amount paid to him, #1070.50, was named as
€ems a very reasonable one,

The'plaintiff’s tamily continued to life in the house as appears
from the evidence of his daughter, not one year but nearly three
years after the execution of the second deed. ' But instead of the
plaintiff going to his homestead and being followed: by his wife
in two or three days after, it appears fiom the wife's” evidence
that the plaintiff left nearly nine months before his family did.

That they ‘were permitted to remain so long in possession, rent
free, is accounted for by theldefendant who says he had'gone
into politics; the plaintiff was a Supporter of his and under such
circumstances to have ejected him would not have been a prudent
step.

The only apparent corroboration of the plaintiff is from what

is wife says respecting a conversation with the defendant the
day she left the place. It Wwas to'the-effect, that 'when the place
was sold all that would come of it over the mortgage should be
lianded to her. efendant’

money, and then she could have the diﬂ'erence.‘

Hadskis, the tax collector, says that for the year 1877 the

 defendant was assessed for the land in question and paid the taxes,

that afterwards the books for some previous years were placed in

‘3}
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his hands for the collection of arrears. In these he found the
plaintiff assessed for the, property and applied to him for pay-
ment, but was referred .to defendant. He could not give the

plaintiff’s exact words, but says he said it was not his place, it was

defendant’s property, and he wouldf have to pay the taxes. He
accordingly went’to defendant who'paid them.

It is, however, sought to impeach the deed of 1st October,
1873, on the ground of the grantor’s incapacity through the
excessive use of intoxicating diquors.

From the appearance of the plaintiff when examined, and from
his own statements, there seems no reason to doubt that he has
been what is known as a hard drinker. It is not by any means

clear, however, that at the period when this deed was executed, .

his drinking habits had reached such a stage that he could be
said then to be in the condition described by the Chancellor in
Clarkson v. Kittson, 4 Gr. (at p. 254), ““aperson of intemper-
ate habits ; that his debasing vice had grown upon him to a most
lamentable extent, so that he had become, at the time he executed
this deed, broken in body and mind—an habitual drunkard, his
intellect weakened and his constitution shattered.’’

‘The evidence of his wife, which was the onlyevidence adduct:d
besides¥ig. own, does not go the length of establishing such a
state of things as that.  His daughter, who wasexamined for the
purpose of fixing the date at which the family left the property,
when asked as to his habits, expressed her unwillingness to speak
on the subject, and Mr. Hagel very properly declined to press
for an answer. Her unwillingness to give any evidence about it
no doubt arose from the feeling that if pressed she could only
speak of a father's shame.

But even drunkenness, carried to excess, is not sufficient to
justify the court in setting aside a transaction.

The law is thus stated by Mr. Justice Story in his work on
Equity Jurisprudence, s. 231, *To set aside any act or contract
on account of drunkenness, it is not sufficient that the party is
under undue excitement from liquor, It must rise to that degree
which may be called excessive drunkenness, when the party is
utterly deprived of the use of his reason and understanding ; for
in such a case there can in no just sense be said to be a serious
and deliberate consent on his part ; without this no contract or
other act can or ought to be binding by the law of nature. If
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yund the there be not that degree of excessive drunkenness then courts, of
for pay- equity will not interfere at all, unless there has been spme con-
rive the trivance or management tp draw the party into drink, or some
Be, it was . 4 unfair advantage taken of his intoxication, to obtain an unreason-
es. He ; able bargain or benefit from him.”
In the case of Corrigan v, Corrigan, 15 Gr. 341, where a deed
)ctober, Wwas sought to be set aside, Chancellor Vankoughnet said the
ugh the | question was narrowed down to these considerations :—rst. Was
| the deceased at the time of his executing the deed in such a state
fl feomn ; of intoxication that he did not know or understand” what he was
thahas 7 doing, and that advantage was taken of him in this state to pro-
et cure the deed from him. 2nd, Or had he by a long course of
eouted; + dissipation become so weakened in intellect that he ha@ lost all
ould be mental capacity for business, and was incapable of volition, and
allor:in 50 at the mercy of any one who sought to extract anythi.ng from
temper- him. The learned Judge found that he was < the victim of
i ; ' intemperance—a slave to strong drink—but that, like most other
e such slaves he had his moments of freedom t.”rom .it.ft But he
rd, his also found that‘lﬁ’ne Was not in a state of actual Intoxication at the
time he execufed the deed, though he had but Just partially
5 recovered from a debauch ; that he knew what he was doing and
dduced that no advantage or undue nfeans were taken to obtain the deed §
such a he therefore dismissed the bill.
for the ;
operty, In the present case the evidence of the plaintiff himself does
0 speak not by any means prove, that when he executed the deed he was
0 press : ““ utterly deprived of the use of his reason and understanding,'’
bout it Besides, even if the evidence as to his condition when the deed
ld only Wwas executed stood uncontradicted there is only his own evidence
d be exceedingly dangerous to set aside
iontits ; . dence of the grantor as to the want of
capacity. ’ ‘
ork on Was there here then any advantage taken of the Pplaintiff, or
ntract 4any undue means used, any ¢ contrivance”or management to
arty is draw the party into drink, or some unfair adyantage taken of his
degree « initoxication,” Here again the only evidence is that of the
arty is plaintiff himself, and the f
g ; for
erious
40F O ant, who denies any treati

e. If also by Mr, Thibaudeau,
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with him, that the deed was executed, not as plaintiff says, in the
bar room of the hotel but in Cornish & Thibaudeau’s office.

The cases to which I was referred by the counsel for the plain-
tiff were all widely different from the present.

In Clarkson v. Kitson, 4 Gr. 244, the deed was obtained
from the grantor by a tavern keeper with whom he lived, and
who was in the habit of supplying him with whatever drink he
desired.

Humev. Cook, 16 Gr. 84, was a case in which an old man,
who had for years given himself ‘¢ wholly up to the gratification
of his passion for strong drink,”” who was greatly enfeebled in
body and mind, and whose life was a very bad one, went to live
with the keeper of a tdvern of which he was the proprietor,
made a conveyance of all his property, real and personal, to the
tavern keeper, in consideration of receiving a bond of the tavern
keeper for his support for life, which wasa grossly inadequate con-
sideration. There the deed was set aside, V. C. Mowat saying :
¢¢ The case is very strong against such a transaction, when the
grantee is a tavern keeper, who was dealing with a drinking
lodger."”

McGregor v. Boulton, 12 Gr. 288, was another case in which
the conveyance was set aside, but that also was the case of a deed
given to a tavern keeper with w‘}‘lqo{? the grantor lived. That
fact, that the grantor was living-with the tavern keeper and daily
plied by him with liquor was dwelt on by the learned judge.

In Crippen v. Ogilvie, 15 Gr. 490, a man made a mortgage
upon his property for about one fourth of its value, and within a
year after, the mortgagee obtained from him a release of the equity
of redemption for a trifling if any further consideration than the
mortgage debt, and relief against the deed was given. But then
there was abundant evidence to satisfy the Court that the grantor
was incapable of understanding business transactions. The man
was a carpenter by trade, who had sold his tools, and as one
witness said, everything he could lay his hands upon for drink.
The learned V. C. Spragge said :— ¢ The evidence presents
altogether a most deplorable case of utter abandonment ‘to
drunkenness,”” and further, ““It is scarcely possible that the
plaintiff could have exercised an assenting mind to the execution
of an absolute conveyance.  * * * His habits and mental
condition are placed beyond doubt by the evidence.”’
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On appeal (18 Gr. 253) a majorit

y of the judges upheld the
decree of the Court of first instan

on the ground that the

and his family,

fraud. The Court Was not unanimous

ground of incapacity through intoxicat
The evidence here does not saj

the period when the jm d, incapable of

understanding or transacting business, Icannot, on the evidence
before me, find that there was an

to draw him into drink for the Purpose of obtaining an unfair or
undue advantage. No other exercise of undue influence ‘s
proved. The bill should therefore be dismissed, and it must be
with costs. -

tisfy me that the plaintiff was, at
peached deed was execute,

DOIG v. HOLLEY,
Liability of Agent—Award and Cony iporancous Me
—Signing Award,

A contract was expressed to be made between « D,, of the i
of the first part, and H., Superintendent,
the second part.” It 80¢s on to say :—

. “The'said party of the first partin consideration of he agreement of the
said party of the second part hereinafter contained, hereby agrees to build,
construct, and set up complete in the city of Winnipeg gas Pldnt of wrought
and cast iron for a Gas Works there, as follows,” Then after adetailed state-

ty of Toronto,
of the city of Winnipeg, Manitoba, o

sum of $12,500 for such iron gas plant as herein
follows,” and then the time and mode of Paymeiit are set out,

H. appended to his signature the words :

—*Superintendent for Buildi
Gas Works at Winnipeg for W, Merrick, of

Oswego, N. Y., and others,”

4eld, that H, was personally liable upon the contract,
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An arbitrator enclosed in an envelope his award and a memo. containing an
exhaustive review of the cases bearing on the question decided by him, and
showing that he had taken an erroneous view of the law. The envelope was
marked ¢ Doig v, Holley, Award, Arbitrator's fee, $100.” On the memo.
was endorsed :—* This memo., after perusal by the party taking up the award,
is to be given to the opposite solicitor, who, after perusal, is to return it to
me. W, L.” s

#1eld, that when the grounds of the arbitrator’s decision appear in some con-
temporaneous document delivered with the award, the Court can look at
it, and will entertain an application to set aside the award as founded
upon an erroneous view of the law,

Upon the argument of a rule to set aside an award it was objected, that the
motion paper on which the rule was obtained, making the order of reference
arule of court was not signed by Counsel.

#1eld, that the objection, if a good one, should be raised by some proceeding
to set aside or discharge the rule.

It was further objected that there was no evidence proving the execution of
the award. The order required that the award should be in writing,

Jleld, that it was not necessary that the award should be signed.

W. H. Culver, for plaintiff.
D. Glass, for defe_ndant.

[4th February, 1884 ]
TAYLOR, ].; delivered the judgment of the court :—

In this case the writ was issued on the 29th of June, 1882.
"The declaration setting out an agreement upon which the plain-
tiff founds his claim was filed and served on the 22nd of August
following. On the 16th of October the defendant filed and
served his pleas. 1. Did not agree. 2. Never indebted.
3- Payment before action brought. 4. Set off. On the 22nd
of December, 1882, an order was made on the application of the
plaintiff, referring the cause and all matters in difference between
the parties to arbitration. '

On the zzr:d of October, 1883, the plaintiff’s attorney having
learned that the award of the arbitrator was ready, instructed a
clerk to call upon him, pay his fees and take up the award. On
the same day the clerk received from the arbitrator a sealed
envelope endorsed on the outside Doig v. Holley, Award,
Arbitrator’s fee, $100."’
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‘The envelope was the same day opened by the attorney, when
it was found to contain tWo papers, the one a formal award
dated 20th October, 1883, signed by the arbitrator ; the other,
a long pencil memorandum, dated r8th October, with the arbi-
trator’s initials at the end, : O the latter paper was endorsed
the following :—¢¢ This memo, after perusal by the party taking
up the award, is to be given to the opposite solicitor, who, after
perusal is to return it to me, W, L.”

"The award is in favor of the defendant, finding, (1) That he did
nhot agree as in the declaration alleged, and that the plaintiff hath
not and never had any cause of action against the defendant as
in the said declaration alleged. (2) ‘That the defendant never
was indebted to the Plaintiff, asin the declaration alleged. Costs
of the suit, submission and reference were awarded to the defend-
ant against the plaintiff,

On the 6th of November the order of reference was made a
rule of court. On the r2th of November the plaintiff obtained
g on the defendant to show cause why the award

should not be set aside on the following grounds :—

1. ‘That the arbitrator was mistaken in the law as to the liabil-
ity of the defendant, Samuel J. Holley, under the contract or
agreement sued on in - this action, inasmuch as the arbitrator
decided that the ‘defendant, Samye] J. Holley, contracted with
the plaintiff as agent, when, as a matter of law, he became per-
sonally liable, and so contracted as principal in the contract sued
on herein, and became Ppersonally liable to the plaintiff,

2. 'That the arbitrator was mistaken in the law as to the liabil-
ity of the defendant, Samuel J. Holley, under the contract or
agreement sued on in this action, in as much as the arbitrator
decided that the defendant, Samuel J. Holley, only contracted
as agent, and was not personally liable, when as a matter of law

ally liable to the Plaintiff, and credit was given to the defendant
personally.

3. On the ground that the said arbitrator by his said award
entered a non-suit, and did not decide all the issues or questions
rel

question between the parties ‘hereto
said arbitrator, :
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The defendant argues against the regularity of the plaintiff’s
proceedings, and against the Court entertaining the questions
raised, upon several grounds. He objects, first, tht the proceed-
ings are irregular because the motion paper on which the rule

was obtained, making the order of reference a rule of court,

is not signed by Counsel.

This objection is at once disposed of, by saying that while on
the present application the rule making the order of reference a
rule of court is before the Court, the papers on which it was
obtained are not. The qbjection, if a good' one, should be
raised by some proceeding to set aside or discharge the rule, said
to have been irregularly obtained. The rule itself is proper
and regular in form.

b z ; -
The second objection is that there is no evidence proving the
execution of the award ; no affidavit of execution by the attest-
ing witness or by any onc.

The order of reference does not, however, require any signa-
ture of the award by the arbitrator. ‘

It does not provide, as such orders generally do, that the arbi-
trator is ‘“to make the award in writing under his hand, ready
to be delivered, &c.,”’ but simply, that he is to make his award
‘“in writing."” The arbitrator therefore might make his award in

" writing without signing.  Bady v. Davenport, 6 U. C. O..S.
643. If, then, there is evidence identifying the document
moved against, as the document which the arbitrator delivered
out as his award, that would seem to be sufficient.

Here there is an affidavit from the clerk that he, on the 22nd
of October, obtained from the arbitrator a sealed envelope which
he identifies, marked ¢ Doig v. Holley, ‘Award,”” and which he
handed to the plaintiff’s attorney without its being opened.
Then there is an affidavit from the attorney that he received from
the clerk, the sealed envelope which he also identifies ; that he
opened it and found therein two papers which he also identifies,
and one of which is the award moved against. That would
seem, to be sufficient verification of the award in the present
case. )

The third objection is, that the pencil memorandum found :
in the envelope cannot be read or looked at, because it is not men- .

" tioned or referred to in the rule s,
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The rule is drawn up upon
them the affidavit of the attor
memorandum is referred to as

itself is Properly marked as sy
commissio

reading certain Papers and among
ney. In that affidavit the pencil

id, “The latter

but though it s not
in such case required to be filed with the affidavit it i considered

part of it,” and see Attenborough v, Clarke, 2 H. & M. 588.
The document is therefore properlj before the Court. ]

The main objection urged for
will not set aside an award on
ing mistaken the law, un]
and there is nothing on
such mistake,

that the Coyrt

appear on the face of the awar,

I do not think that docume
€ award, but for disposing o
terial that it is pot,

nt can be considered or taken as
f this objection it is wholly imma-

It is no doubt well settled, as 5 general rule, that the Court
will aside an award on the ground
Y the arbitrator, unless the award shows on its face
that he did make such mistake. That general riile is, }fowever,
subject to this Qualification, that when the grounds of the arbi-
trator’s decision appear in some contemporaneous document
delivered with the award, the Court can look at that and will
entertain the application, : :

Kent v, Elstod, 3 East, 1 3; an old case,
the last edition of, the standard work,
still a recognized authority, is a clear aut]

but one referred toin
Russell on Awards, as
hority for this, ’
§ There the arbitrator delivered his award, an
containing observations on the evidence laid before him, and his
reasons for making the awar, «In argument it was insisted that
the Court could not look at this Paper but when giving judg-

The paper in question was delivi

d with it a paper
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eted, together with the award by the arbitrator, as containing
his reasons for coming to the conclusion which he did. We must
therefore take them to be such, as much as if they were inserted
in the award itself, and this could only have been done for the
purpose of enabling any party, who was dissatisfied with the
award to take the opinion of the Court upon the validity of
those reasons.”’ .

Price v. fones, 2 Y. & J. 114, was a case in which it was
sought to set-aside an award, on the ground of mistake in law.
"The objection did not appear on the face of the award, but affi-
davits were filed that the arbitrator before he made his award
intimated his opinion upon the law, which was an erroneotis one.
The Court under such circumstances refused to interfere, but
Alexander, C. B., said:—* Where the reasons appear on the
award itself, or are deliverbd by the arbitrator con temporaneously
with the award, the Court are enabled to see the ground upon
which he proceeded.”’

In Zeggo v. Young, 16 C. B. 626, the award was accompanied
by a letter, from the umpire to the plaintiff on separate paper, in
which he expressed an opinion that the costs of the dction, refer-
ence and award should be paid by the defendant, and that he
would have so ordered, but could not do so inasmuch as the order
of reference was silent as to costs. The Court refused to look at
this paper, holding that the parties were bound by the award.
But Maule, J., distinguished the case from Xenf v. Elstod, say-
ing :—* There the arbitrator delivered with his award, a paper

containing observations upon the evidence laid before him, and |

his reasons for making his award as he did. That, therefore,
was a paper which substantially formed part of the award, and
was intended s0 to do. Here, however, there is no document
delivered with the award to both the parties, but merely a letter
addressed to one of them, intimating the umpire’s regret that he
could not give hipr'the costs.” '

In the preséﬂ"nt case the document delivered with the award
consists of observations not upon the evidence as in Kent v.
ZLlstob, but upon the cases cited tg:the arbitrator by Counsel.
‘There is, howeveg;in principle, ‘no difference between the two,
and the Court cairindoubtedly look at the document to ascer-
tain the grounds of decision, and to see whether the arbitrator
has, as alleged, mistaken the law applicable to the case. The
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memorandum endorsed upon the document cannot prevent the
Court from doing shis, Indeed the wording of that memoran-
dum leaves no doubt, that it was delivered with the award for the
Vry purpose as was said in Koy v. Elstob, o
party dissatisfied with the award, to take the

Court upon the validity of the reasons the arbitrator had for
making it.

The question then remaing to be considered. Has the arbj-
trator in disposing of this case mistaken the law? The pencil
memorandum is an exhaustive review of all the leading cases,
bearing on the question of an agent's liability, decided in Eng-
land during the present century, and of a number of ‘the cases
on the same subject in Ontariq.

The earlier cases, in which no doupt the Court applied some-
what stricter rules to the construction of agreements and contracts’
than are applied to them now, may be passed over,

Fairlie v. Fenton, 1., R, 5 Ex. 169, was a case in which the
plaintiff, a broker, signed and delivered to the defendant o '
bought note, as it is (talYled, expressed thns:~f‘ I have this day
sold you on account of—&e. ; signed, E. F., Broker.” The
Court held that he was not a party to the contract, and could
not bring an action affainst the defendant for breach of contract,
in not accepting the goods. In this case, the plaintiff in the body
of the contract stated that he was selling ““on account of
anotlter person, and he appended the word  Broker ' to" his
signature,

The case of Paice v. Walker, 1.. R. 5 Ex. 173, was decided by
the same Court a few days aftlk Fzirz7, V. Fenton. The defend-
antssigned a contract for the sale of wheat in these words': —
““Sold A. J. Paice, Esq., London, about 200 quarters of wheat
(a5 agents for John Schmidt & Co., of Dantzic) &e., Walker &
Strange.””  On this contract they were held personally liable,
Kelly,.C. B., said i—‘“Although it may be difficult to reconcile,
I do not §ay all the cases, but all the dicta in the cases on this
subject, there is no difficulty in extracting from the authorities,
a very sound rule and one on which we can always safely act,
‘That rule ‘is very well laid down in the ‘note to. Zhomson v.
Davenport, 2 Sm. 1., C, 377, in these terms ;— It may be laid
down as a general rule, that where a Personsigned a contract in
his own name withoutqqaliﬁca\tion, he is prima facie to be deemed
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to be a person contractir(g bersonally, and in order to pre (%

this liability from attaching, it must be apparent from the/other
portions of the document, that he did not intend to bind himself
as principal.”’ L

This case, the arbitrator says, has been practically if not
expressly overruled by Gadd v. Houghton;L. R. 1 Ex. Div.
357.- In that case fruif brokers gave a sold note, ‘“ We have
this day sold to you on account of James Morand & Co., &c.,”
and signed it without any addition to their signature. In appeal,
reversing the judgment of the Exchequer Division, it was held
that the words ¢ on account of "’ showed an intention to make
the principal and not.the agents liable. This was quite in accord-
ance with the case of Fairlie v. Fenton, decided before by the
Court of Exchequer, in which the same words being used the
agent was held not to be 4 party to the contract.

James, L. J., when giving judgment in Gaddv. Houghton ex-
pressed disapproval of Paice v. Walker,saying :— 1 cannot con-
ceive that the words ‘“ as agents ’’ can be properly understood as
implying merely a description. The word ““as” seems to

" exclude that idea. If that case were now before us, I should hold
that the words ¢“as agents '’ in that case had the same effect as
the words “‘ on account of "’ in the present case, and that the
decision in that case ought not to stand.” Mellish, L. J., said,
“I am of the same opinion.”” ' * * * If there are plain
words to show that he is contracting on behalf of éomebody else,
why are we not to give effect to them.

Notwithstariding these %xpressions made use of in Gadd v.

Houghton, Pollock, B., followed Paice v. Walker in Hough v. .

, Manzanos, L. R. 4 Ex. Div. 104, and held, that when the defend-
ants signed in their own names without qualifying their signature,
a charter party, which in the body of it purported to be made by
them ‘“as agents for charterers’’ they were personally liable.
He considered Paice v. Walker as binding upon him, though he
certainly, judging by his language, did not fully approve of it.

The Common Pleas followed Paice v. Walker in  Southwell v.
Bowditch, 1.. R. 1 C. P. Div. 100, and held that on a contract
expressed thus:—¢I have this day sold by your order. and on
your account to my principal about five tons, &c.,”’ the defend-
ant had made himself ’pgrsonally liable. But this was before
Gadd v. Houghton had been decided by the Court’of Appeal.
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Mr. Pollock, in his excellent work on Contracts, 5ays j—
“Paicev. Walker is nearly, but not quite, overruled,’ It was
never regarded by the profession as a satisfactory decision, and
it cannot now be relied on as an authority,

made by the defendant, not on his own

in the remotest manner, that any other person is liable or intended*
to be made liable, Tt js expressed 'to be made ¢ By and between
Alexander Doig, of the city of Toronto, of the first part, and

Samuel J, Holley,.Superintendent, of the city of Winnipeg,
Manitoba, of the second part.’’

It goes on to say ‘“ The said party of the first part in consid-
eration of the agreement of the said party of the second part
hereinafter contained, hereby agrees to build, construct and set
up complete in the city of Winnipeg gas plant of wrought and cast
iron for a Gas Works there, as follows.”’ Then after 4 detailed
statement of the articles to be supplied, ¢ In consideration of the
agreement herein set forth and stipulated to be performed by the
party of the first part, the said Party of the second part agrees to
Pay to the said party of the first part the full sum of $12,500 for
such iron gas plant as hereinbefore described, to be paid as fol-
lows,”” and then the time and mode of Payment are set out,

It is quite true that, at the beginm'ng, the defendant describes
himself as ¢ Samuel J. Holley, Superintendent, of the
Winnipeg,” but that is a mere word of
“ Merchant *’ or « Gentleman "’ would be.

$hen at the foot he appended to his signature the words t—
““Superintendent for B as Works at Winnipeg for Mr.
Merrick, of Oswegp, N. Y., and others.” But that, too, i mere
description. He does not sign ¢ ag Superinteudent, "’

city of
description, just as

There is not, either in the description of the contracti
ties in'the body of the agreement, or in the signing,
“‘on account of * or similar words, such as in Fairlie
and Gadd v, Houghton, were held to relieve the agent from
responsibility. There are not even such words as were found in
Pasce v, Walker, Southwelt v. Bowditch and Hough v, Manzanos,

VOL.I. M.L.R. :

ng par-
any words
V. Fenton,
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indicating agency, even though insufficient to prevent personal
liability from attaching:

Even if the defendant was only an agent, the case seems to be
governed by the rule stated by Blackburn, J., in #leet v. Murton,
L.R.7,Q. B. 126. ‘I take it that there is no doubt at all
that the rule of law laid down in the case of Higgins v. Senior,
8 M. & W., 833, and the other cases there cited, such as Jozes
v. Littledale, 6 A. & E. 486, is perfectly correct, namely, that
where, the agent of the purchaser though really making the con-
tract between two priricipals, chooses to make the contract in
writing in a form in which he declares himselfto be the contract-
ing party, he therefore says, “‘ I am to be liable.”

Here the defendant has clearly, in the body of the contract,
and he drew it up himself; declared himself to be the contract-
ing party, and he does not when signing attempt to qualify that
by signing even ““ as Superintendent.”’

In the Ontario case of Hagarty v. Sguire, 42 U. C. Q. B.
165, where the defendant was held personally liable, on the ground
that there was nothing on the face of the bill to indicate that he
did not intend to make himself personally responsible, Harrison,
C. J., said:—¢ While the addition of the word “Agent,’
‘¢ Inspector,” ¢ Director,” ¢ President,”’ ¢ Secretary,”” or
““Treasurer,” or other words of mere description is not enough
to rebut the prima facie intention of personal liability expressed
on the face of the instrument, the addition of such words as
“for,” or “on behalf of,” or ‘“on accountof,” the principal,
naming the principal in the body of the instrument, or in the
signature, are sufficient to absolve the agent and charge the
principal.”’

This case, the’ arbitrator says, ¢is strongly in favor of the
defendant. * * * He did qualify his signature by indicating
plainly that he was acting for others,’and he gave the name of
one of these others.” In fact he did nothing of the kind. He
did not qualify his signature. In the beginning of 'the docu-
ment he described himself as ¢¢ Superintendent,’” and when
signing he amplified that by stating what sort of Superintendent
he was—nothing more. :

. Buen if the evidence can, as the defendant contends, be looked
at, to find the intention of the })arties when entering into the

y
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that the plaintiff contracted or
the defendant only as an agent,
He undoubtedly knew that the
Company, and he wrote to Mr, M
to know if he (meaning defendant
He referred me to a gentleman, [

Mr. Merrick. I wrote to him a
asked him if he would be answera

ordering from me,

would be paid.”” In another place he
into particulars about the Conpany. "’

Had the plaintiff intended to contract with the Comi:aany or
with “ Mr, Merrick and others,” his enquiry of Mr. Merrick
would not have been if he would

confract, it does not here show
even intended to-contract with

y security,
Presume one of the Company,

nd got a reply from him, [.

to know how my money
says, “I did not enter

It seems unnecessary to consider the other question raised, that
the defendant acting for a foreign principal is in any event per-
sonally liable, or that he is liable when acting for undisclosed
principals,

The arbitrator having mistaken the lawy
the award should be set aside.
reference back to the arbitrator,

The award seems defective in this, that the defendant’s pleaof
set off is not by it disposed of, |
The third ground taken in ¢
a non-suit, and did not decide
only to the document of 18th
sidered, as that document is no

applicable in this case,
The plaintiff objects to any

]

he rule, that the arbitrator entered
the issues referred to him, applied
October, and need not be con-
t the award, ;

The plaintiff should have costs against the defendant,
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PRITCHARD v. HANOVER.
Cloud upon title—Proof of Patent—Patent as evidence of title.

Held—1. That the copy of a patent filed in the registry office and produced
by the registrar is not evidence of the patent.

2. Where the bill alleged a patent and asked that certain deeds to the defend-
ant should be set aside as clouds upon title, and the answer prayed by
way of cross relief, that the patent referred to in the bill might be set aside
as a cloud upon the defendant’s title, that no proof of the patent was
necessary.

4. That a patent from the Crowa is prima Jacie evidence of title. If it be
desired to set up title through a purchaser from the Hudson’s Bay -Com-
pany as against a patent evidence must be given to bring the case within
“ The Rupert’s Land Act, 1868.” (Imp.)

The facts sufficiently appear from the judgment.

Zwart and Bodwell for the plaintiff.

We have proved the patent, which is prima Jagie- evidence of
title, and we have shown that the defendant has registered three

deeds from the same man who originally conveyed to the plain-

tiff. We are entitled to a decree.
Howell and Hough for the defendant.

(1) There .is no proof of the patent. The copy from the
registry office is not evidence of it without notice, and no notice
was given. (2) In Manitoba a patent is not prima facie evidence
of title, at all events in'cases where there was occupancy in July,
1870, for by the Manitoba Act, s. 32, the title which was held
on that day by occupancy or otherwise was expressly recognized,
and the Crown was authorized, fiot to take it away, but to coh-
firmit. The bill alleges, that prior to the issuing of the patent
Livingston owned: the property, title must therefore be traced
from him and not from'.th_e Crown, and the deeds executed by
him may not include the property in question,

Ewartin reply. (1) The objection to the copy of the patent
would have been good if taken before it was received in evidence
and read. Secondary:evidence may be excluded, but if admitted

v
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cannot afterwards be objected to, Read y. Laméb, 6 H. & N. 755
- Zaylor on Evidence (7th Ed.) p. 15 58. Atallevents the answer
asks, that the patent may be declared to be a cloud upon the
defendant's title, and that is a sufficient admission of its exist-
ence. ' (z) Ifa patent be not 2rima facie evidence of title then
there will be an endless confusion,

occupation of invaluable Property with undefined boundaries will
make certainty in titles impossible. . Section 32 of the Manitoba
Act is expressed to be ¢ for the quieting of titles and assuring to
the settlers in the Province the Peaceable possession of the lands
held by them.” The statute 38 Vic, c. 53, provides for the
appointment of commissioners to investigate conflicting claims
under sub-sections 3 and 4, of section 32, of the Manitoba Act,

ontrary, that the
Plaintiff’s title is good. Again the jurisdiction of thjs Court to
set aside a patent, rests upon 42 Vic. c. 31, s. 78, and the only
grounds upon which the Court can proceed are fraud, improvi-
dence or error,

[20t% February, 7884.]
WaLLsriDgE, C. J.—The bill sets out that the plaintiff is
Patentee of lot 36 in the Parish of St. John, in the County of’
Selkirk, in the Province of Manitoba,‘by patent from the
Crown, dated 215t March, 1878, as shown on » map or plan of
river lots in the Parish of » Ot, James and St, Boniface,

‘dated st January, 1875, n Stoughton Dennis,

Surveyor-General of Dominion ‘Lands, containing g3 acres,
more or less, to hold to the plaintiff, his heirs and assigns ; . that
prior to the grant of the said letters Patent, and prior to the 31st
October, 1870, one Neil Livingston was entitled to the said lands;
that by deed poll dated 3rst October, 1870, Neil Livingston sold
said lands to the plaintiff; that after the 3x\st October, 1870, and
Prior to 15th July, 1874, the Government of Ithe Dominion of
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and ascertained, and the bounds thereof defined ; that the said
Neil Livingston, by indenture bearing date the 15th July, 874,
granted and conveyed the said lands to the plaintiff ; that the
said patent and deeds were duly registered in the Pproper registry
office in that behalf, long prior to the execution of the deed to
the deféndant hereinafter referred to; that the defendant applied
to the said Neil Livingston and obtained from him two convey-
ances,  in consideration of $20, one of which is dated 5th
May, 1883, and describes the lands as lot 36, in the Parish of
St. John, according to the Dominion Government Survey by
Duncan Sinclair, D. L, S., on 26th January, 1875, being in the
city of Winnipeg, and the other of the said conveyances is dated
the 8th of May, 1883, and describes th.e said lands as all and
singular, that certain parcel or tract of land situate in the city
of Winnipeg, and composet;l of all lots on the plan of a sub-
division of Parish lot 36, made by the Rev. Samuel Pritchard,
and being lots 1 to 456 inclusive, and blocks 1,23 4,5,6, 7,
8and 9, in said sub-division of Parish lot number 36, of St.
John, in the city of -Winnipeg, made by the said Reverend
Samuel Pritchard ; that the said lands are of the value of $200,
000; that the defendant has caused the deeds to him to be
;egistered in the registry office as against the said lands, and the
ame now form clouds upon the title of the plaintiff; that the
plaintiff has sold large portions of the lands as city lots, and there
is due the plaintiff thereon #$15,000, and the plaintiff is engaged
in selling other portions of the said lands by auction and private
sale; that the defendant, on 1 3th May, at and during an auction
of the said property, publicly said, ¢Mr. Pritchard (meaning
the plaintiff) has no title to these lots." The plaintiff submits
that he is entitled to have the said deeds removed from the
registry office and to be paid damages, and prays that the defend-
ant's deeds may be declared to be a cloud upon the title of the
plaintiff to the said lands; that defendant may be ordered to pay
the pl/ajntiﬂ' the damages sustained ; that defendant ‘may be
orderéd to pay the costs of this suit, and for other relief,

The defendant answers that Neil Livingston was entitled to a
portion of the lands in question in this cayse, prior to grst Oct.,
1870; that he is informed by the said Neil Livingston that he
never sold, or agreed to sell, any portion of the said lands in
question to the plaintiff, and says that the deed poll (if any) was
never registered, and he had no notice or knowledge of the same
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if it had been, or was, made at the time of the defendant’s pur-
chase therein mentioned 5 that he has no personal knowledge of
the allégations contained in the fourth paragraph of the bill, and
answers the fifth paragraph—that Neil Livingston informs him he
never executed that deed to the Plaintiff, and says if there be such
4 conveyance it was obtained by fraud by the said Pritchard ;
that the conveyances from Neil Livingston to the defendant were
bona fide and for valuable consideration ; and claims the lands
as his, the defendant’s, by virtue of the conveyances, and that
the plaintiff should account to defendant for sales ; that he is
informed by Livingston that he never contracted to'sell, and the

only conveyance he ever intendgd to make to the plaintiff was

Parish lot 57, being the lands I%ng to the east of Main street,

in the city of Winnipeg ; that he is informed and believes, and
charges the fact to be, that the Plaintiff procured Livingston to

known as Parish lot 57, and those on the west as Parish lot 36 ;
that the deed from Livingston to the Plaintiff was not read over,

f the land was never explained to him,
except, that the plaintiff told him it was a deed of the land east
of Main street, and he conveyed to the plaintiff, believing he was
conveying the lands east of Main street only; that the convey-
ances from Livingston to the defendant were Jonq Jide and for
valuable consideration 5 and he claims the lands thereunder, and
that the plaintiff should account to him for the lands sold,

The defendant files a supplemental ansv:er and sets up, that he
does not admit that Livingston was entitled to the lands prior
to the st day of August, 1871, a says that Andrew
Goudré claimed to be entitled to the “southernmost portion
thereof, and that plaintiff has not obtained title thereto, and as
such has no right to file a bill against defendant ; and claims the
benefit of the statutes affecting the registration of lands; and
that by prior registration of the deed from Neil Livingston to *
him, to that of the deed poll made by Livingston to the pléintitf,
he is entitled to the lands ; and that he bought the lands from
Neil Livingston in good faith and for valuable consideration, and
without notice of plaintiff’s claim ; and he claims title to that

* portion of the lands in question, namely, parts of lots 27,8, 9
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and 1o, in accordance with subdivision of part of lot 36, of the
Parish of St. John, west of Main street, which is described in the
deed, Holes to defendant, as commencing on the west of the
Queen’s highway, &c., by virtue of a conveyance thereof to him
dated 6th March, 1882, duly registered ; and being the owrier,
is entitled to a declaration to that effect ; and he claims that he
is entitled to a declaration from this.Court, that the patent to the
plaintiff, and the 'deeds set forth in the plaintiff’s bill, under
which he claims title to the said lands, are clouds upon his title.

The plaintiff sets out in his bill, that he is patentee by virtue of
a patént to him, dated 21st March, 1878, and that prior to 318t
October, 1870, one Neil Livingston was entitled to the lands.

The defendant by his answer, says the conveyances referred to
in the bill, made by Livingston to him, are dona fd: and for
valuable consideration, and he claims the lands under the con-
Veyances set out in his answer ; and that the plaintiff should
account to him for the proceeds of the lands sold.

The plaintiff, in order to prove his patent, produces what
purports to be a certified copy of it from the registry office of the
" city of Winnipeg. To this objection was taken, that a patent
could not be proved by the copy from the registry office. Con.
Stat. c. 6o, s. 14, provides that grants from the Crown may be
registered ; section 15, that such grants may be registered by pro-
duction thereof to the registrar, with a true copy sworn to by any
" person who may have compared the same with the original, such
copy to be filed with the registrar.  All other instruments,
excepting wills, shall be registered by deposit of the original
instrument, or of a duplicate, or other original part thereof,
Section 30 declares that all instruments which shall be registered
under this Act shall be registered at full length, but grants from
the Crown shall not be registered at full length, as other instru-
ments, but shall only be filed with the registrar. Section 59 pro-
vides that a copy of any instrument duly registered in any
registry office in this Province, certified to be such, under the
hand and seal of the registrar in whose office the instrument is,
or his deputy, shall be receivable and admissible in all contro-
versies in Courts in this Province, without proof of the exéqution
of the original, of which it purports to be a copy. The patent
is not retained in, the registry , and is not therefore an

instrument in his (the registrar’s office, and isinot therefore one
8! 1 .
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of the instruments which can be proved by producing a certified
copy under the hand and seal of the registrar,

T hold, therefore,-that the copy of the grant from the Crown,
produced from the registry office, is not legal evidence of the
grant. It does not come within the words of the 5gth section.
A grant from the Crown is only properly proved by the produc-
tion of the original, or of an exemplification of it. So expressly
held in Mz Coltum v. Davis, 8 U, C. Q. B. 150, 153.

The plaintiff then puts in an instrument (not under seal)
dated 31st Oct., 1870, by which Neil Livingston sells to the
plaintiff all his right, title, and interest in the lot of land in St,
John’s Parish ¢ a¢ present occupied by me,’ consisting of r1o

» "%res, more or less, wg;};'all the buildings and fences standing
t!

ereupon, and secon ot of land,.of ten chains frontage,
situate on the east side of the Red River, in Kildonan Parish, in
the Province of Manitoba, and by which the said Neil Living-
ston also agrees to give up possession of the above mentioned
houses and lands on or about the first day of June, 1871.
paper is signed by Neil Livingston and witnessed by S. P
Matheson, and certified as registered 4th March, 1873

Without evidence.to show what land Neil Livingston was in
possession of, at the time of the execution of this instrument, it
can not be told what land it was intended to sell. It §s inoper-
ative as a deed. It does not pretend to convey any estate, is not
under seal, and specifies no lands, excepting by the very general
terms, ‘“in the Parish of St. John, occupied by me, consisting of
110 acres, more or less, with buildings and fences standing
thereon. Secondly, the lot of land of ten chains frontage, on
the east side of Red River, in Kildonan Parish, in the Province

of Manitoba.” This is too vague to be held to amount t&'a
conveyance.

The plaintiff then produces a certified copy of a deed, dated
15th July, 1874, from Neil Livingston to himself, consideration
£162 sterling, in consideration of which Neil Livingston
grants, bargains, sells, conveys and confirms unto the Plaintiff,
his heirs and assigns, certain lands, described with great particu-
larity, but not so described that a person, unless he well knew
the situation, surroundings and locality, could identify the land
as that described in the bill,
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The plaintiff then calls Wmn. N, Kennedy as a witness, Heis
the registrar of deeds in the city of Winnipeg, He produces
the instruments Just referred to :

[N

It is now objected, that the certificates on the deeds produced

bear date, and are given by the registrar, before the passing of thd

Act making such certificates evidence, The registrar, however,
is in the box, and is asked to certify tq//it there. This gets over
that difficulty. It is now urged that%defendant, in the fourth
Paragraph of his supplemental answer expressly admits the grant
from the Crown, which I think he does. This Pparagraph also
admits the deeds as.set forth from Nei] Livingston to the plain-

tiff. T hold them admitted by the supplemental ‘answer and
thus proved, j ¢

"The defendant then Puts in the deeds under which he claims.
First deed, John Christian_ Schultz and Agnes Schultz, to
Andrew Holes, dated 19th October, 1872, registered 5th Nov-
ember, 1872, The land is described in this deed in such maﬁixer,
that by the ordinary reading of it, it could not be told to be the
land in question, - No evidence is given to shew how John
Christian Schultz gotit. Then, by deed Andrew Holes and Susan
L. Holes, on 6th-March, 1882, convey to defendant, for the
consideration of #3,000. This deed is registered 13th April, 1882,
The description in this deed would require knowledge of its
boundaries, to identify the land as that now in dispute. Then
follow three deeds from Neil &ivingston to the defendant, dateq

5th May, 1883, 8th May, 1883, and 14th July, 1883, respectively,
No further evidence is called bﬁeither party. ;

It is objec‘ied that the land cannot be identified as that jn the
bill, by the deed of I5th July, 1874, from Neil Livingston to
plaintiff. In respect to this, Mr, [Kennedy the registrar says
the description is sufficiently definite to enable him to register it {

s and the maps in his office, as registrar, he
can identify the land as the Same as covered by the patent. It
is objected that Mr. Kennedy has no knowledge of the place,
but such as is common to every one else, that he is not a surveyor
and thus, not enabled to speak with any authority, so as to
identify the land. In my opinion, this is not nhecessary. Any
one may speak of the Place and position of the Ignd, although
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k, as appears by the
deeds produced in this cause, since 3r§ February, 1873, and is
a man of education and intelligence.  This land is situate within
the city of Winnipeg, and in my judgment, Mr. Kennedy is par-
ticularly well qualified i ation and boundaries—in
law he is a competent witngss for thz:tjpurpose. This question is
not a new one, and has been before thle courtsin Ontario, and in
Potter v. Campbell, 16 U. C. Q. B this has been expressly
held. But the plainti i

e patent with
15th July, 1874, Livingston to Pritchard.

I hold both patent and deeds admitted in the supplemental
Aanswer of the deferdant in Pparagraph four, ’

The plaintiff, independently of the grant from the Crown, is
entitled to succeed against the defendant, by simply producing
the deed from Livingston to him, the Plaintiff, as the defendant
Sets up title under the same person. It is well settled, that when
the parties claim under the same person, the Plaintiff need not
80 further back in his title, The plaintiff claims by deed, un
Neil. Livingston, dated 15th July, 1874, registered 18th Jul
1874, and the defendant, by deed long subsequent, clajms under

% the same person.

The defendant also puts in deeds from John Christian Schultz
to Andrew Holes, dated 19th October, 1872,registered 5th Novem-
ber, 1872, and - from Andrew Holes to l}rim (defendant) dated
6th March, 1882, and registered 18th April, 1882, It is not
shewn, however, what land these deeds cover, and no evidence
is given to identify those lands with the lands in the bill, yllhat
one of those deeds covers the land covered by the oth It
may be so, hl{t it requires explanation and evidence to establish
it. Moreover, it is not shewn that John Christian Schultz had
any title or possession when he conveyed to Andrew Holes, or
that Holes had Possession when he conveyed to the defendant,
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title. It is true that in the ““ Rupert's Land Act, 1868,” the
“ Governor and Company are authorized to surrender to Her
Majesty all the lands, territories, &c,, &c., upon terms, &c.,
which terms and conditions are contained in the deed of surren-
der dated 19th November, 186, the tenth of which conditions
is, ““that al] titles to land up to the 8th of March,\1869, confer-
red by the Company, areto be confirmed”’ ; afterwards extended
to 15th July, 1870. | Byt any one desiring, to- obtain title under
that Company must bring himself withj; that statute,” and the
deed of surrender and conditions, No evidence whatever upon
this point has been offered in this suit. When a grant has been
obtained by fraud, error or improvidence, the Person seeking tob
-render such grant voiq must prove the fraud, &c.,and the grantee

»

ttled the respect

e, then it is not

$*to review their decision. Boulton

V. Jefrey, 1 Ont. E. & A. R. 111; Bupns v, Bromer, 10 Gr.
532; Kennmb; V. Lawlor, 14 Gr. 224,

The plaintiff is entitled to the decree as asked for—the deeds .
to the defendant are cloud on plaintiff’s title, and the.re, g
tration thereof should be vacated.  The defendant must pay the
costs of the suit, )

t
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ARNOLD v. CALDWELL,

Indorser- of Cheque diverted Jrom its original purpo.re—(/.ri'ng
. Dpapers at trial.

. H. being indebted to the defendant in the sum of $500, procured him to
indorse his (H'’s) cheque for $1,000, upon a bank at N., out of the proceeds
.of which the debt was to he paid. H. and the defendant wentto a bank at
W. to get the cash for the cheque. H. alone, went into the manager’s room,
and on his return, informed defendant that the cheque had been left with the
manager, who would send it for collection to N. H. in fact remﬁvﬁ the
cheque and afterwards transferred it to plaintiff for value, \

Held, that defendant was liable upon the cheque,

' Held, that the examination of a party to an action, taken for the purpose of
discovery, may be used at the trial, to contradict the same party, but
cannot be put in evidence as an admission, S

>

J. B. McArthur for plaintiff,
G.’ Patterson for defendant,

[#th Fedruary, 1884.]
Dusug, J., delivered-the judgment of the Court :—

This is an action against the indorser of a cheque.

One Henderson, from Nelsonville, met in Winnipeg the defen-
dant Caldwell, and obtained his indorsement on a cheque for
$1,000. The cheque was drawn on Sutton, Wayley & Lafferty,
of Nelsonville, and the indorsement of the defendant was
required for the purpose of cashing it at the Merchants Bank in
Winnipeg. Henderson owed the defendant g500. The under-
standing was that out of the $1,000, the defendant would be
paid his $500 and the rest would 80 to Henderson, The defen-
dant went with Henderson to the Merchants Bank, and after the
cheque had been made and indorsed, Henderson went into the
manager’s office to get his comsent for cashing the cheque,
When Henderson returned fgom the manager’s room, he said to
the defendant, ¢ They willnd it forward for collection ;" they
then parted. But instead of the cheque having remained in the
manager’s office to be sent to Nelsonville for collection, Hender-
son had kept it. He on the same day went to the plaintiffs,

@

gt
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“Who are wholesale grocers in this city, purchased goods to the

amount of g6orx. 38 gave the cheque in payment, ‘and received,:
in cash, the balance, $398.65. The plaintiffs sent the cheque

to Nelsonville and it was dishonored and protested. They after-
wards brought' this action, The case was tried at the |

ast assizes,
and resulted in a verdict for the plaintiffs.

At the close of the trial, Mr. Patterson, counsel tor the defend-
ant, offered to put in as evidence, the depositions! taken before
' an examiner, of two of the plaintiffs, one of whom was not called

as a witness. The learned judge refused to allow them as evi-
dence. : .

It is contenided, on the part of the defendant, that the depo:si-
tions should have been received, as admissions of the plain}iﬁfs
under their signature, The dearned judge'properly held, I think,

that, at common law, such depositions could not be received as
> A Y
evidence.

am% as he cannot Properly help disclosing. He is not bound to
80 Into lengthy explanations, which would show his whole ¢ e,
unless he is brought to it by the questions; If, at the trial, the .
case is made without his evidence, or if he is absent from the
country, it might be unfair to him to use such deposition as
evidence, because it might be taking his
ticular question; which answer might be true in fact
be shown by explanation to have a dj
meaning. It is true that, at such examination, he thay give the '
full explanation, if he chooses, and his attorney may bring it out
by cross examination 5 but, as I have Stated, he is brought there
by the opposite party,’to answer the questions put to him, and he
is not bound to volunteer explanations which would show his
whole case.  And unless it is well known, as a settled Practice,
that the deposition, so taken for a particular Ppurpose, the pur-
Pose of discovery, shall be used as evidence at the trial, he may
not think it necessary, nor even proper, to disclose his whole case.
Theqsatements made in those depositions are not voluntary, but
compulsory statements, made in answer to questions, for the par-
ticular purpose of -discovery, It is proper that th y should be

- )
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the used for thé purpose for which they are made, and also'to con-
ved, tradict the party at the trial, when he is giving evidence, because
que e may then explain the, portions of his answers which may. i
fer- require explanation, = : i
i = 1t was no doubt to meet this difficulty, and remove all doubts”

~ *on'this point, that the Ontario Legislature has effectually enacted
nd- that ‘such depositions may. be read as evidence ‘at the trial.
ore Revised Stat, Ons, . go, $. 165. With such enactments, the
led : Party examined 'knows what use may be made of his 'depositions,
2vi- . and may answer accordingly, - '
- T Now, the principal ground raised on the argument was, that
)si- the general practice as to cheques, was'to indorse them only for
iffs the purpose of ot{taining the money, and not to make the indor-
1k, ser liable on. it This is true enough, but here it was.not an ’
as ordinary cheque drawn on a local bank,’ where the drawer had
funds in the bank. In this case the cheque was drawp on funds,
supposed te.be in Nelsonville to the credit of the drawer; and .

e *as the cheque was intended to be cashed by a local bank, where L
he f\the drawer had no funds, the de{endant’s 'ndorsement\ was

: ©btained as security to induce the bank, ,on,s\ch security, to -
% vance the funds, and secure the bank'in case there were no

£° funds to meet it in

€y ose of becoming surety, and for no other

i purpose. The case of Keene v. Beard, 8 C. B. N. S, 372, is

4 exactly in point.  The argument, as in this case, was that o
i cheque is not to be classeq with bills of exchange, so far as to be

i capable of creating a liability in an indorser, to the person who

. may\be the holder or bearer of the instrument. To this, Earle,

. J., said:—“1 may add that I do g injustice to the able argu-

¢ ment of Mr. Grant, the counsel, when I observe’ that it would

f have b deserving of more attention, if it had been addressed

to the Court, a hundred years ago."  Danse] on Negotiable
Instruments, s. 1652, says that whenever a cheque is negotiable, .
it is undoubtedly subject to the same, principles which govein

ordinary bills of exchange, in respect to the rights of the holder,
and may. be transferred by indorsement. !

In Cross v. Curn‘é 5 Ont. App. R I Moss, C.J. A, quoted
“the doctrine laid down in an American case by Black, C. J., who
says: ‘He who chooses to put himself in front of a negotiable
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e
instrument, for the beneﬁ%oﬁ his friend, must abide the conse- -
quences, and has no more right to complain, if his friend accom.
modates himself by pledging it-for an ol debt, than if he had
used it in any other way."” .

The other ground taken by defendant’s counéelris, that the
plaintiffs were guilty of contributory negligence in receiving
such cheque, and not asking the defe nt, when they saw him
. the same day or the day after, if he indorsed .the cheque
for the:purposé of becoming surety, as)it\is not a usual thing to
have an indorser to 3 cheque, n

the true

that the

Te to render the instrument more

reliable and better insure its payment.  When it js 5 question
for the jury to defermine, whether the ind

put his name on it g5 an ordin-
ary indorser, with all liability to" be derived from an ordinary
indorsement, and had no reason to view it otheryife.

I think that the verdict should stand, and the ryle be dis-
missed with cos(.}' 7
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GEMMEL ¢, SINCLAIR.

Zax \m/z-—-b‘rqgw/an'lies—)\’an-‘Rrxl}/ﬂll Lands.

On a bill to set aside a sale for taxes,

Held, 1, That when, ata public meeting,
$300 for the erection of a school-h
crease the amount,

2. That there is no
36 Vic,, c. 22,

3. That the absence of a warrant from a justice of the Ppeace to the secre-
tary-treasurer, and of a retyr

n by the Itter to the trustees, are cach fatal
to the validity of the sale,

4. That the fact that the Gasette was not
/ Weeks prior to the sale, was no sufficient
the statute,

the ratepayers had determined to raise
ouse, the trustees had no power to in

POWer to assess unoccupied or non-resident lands under

published in three consecutive:
excuse for non-compliance with

5. That the requitements of statutes working

forfeitures are to receive a
strict construction,

G. 4. F. Andrews for plaintiffs,
W. R. Mulock and E. . Morphy for defendant,

[2st March, 7884.]
WaLLBRIDGE, (. J.—The bill is filed by Gemmel as mort-
gagee, and by Burrage as owner of the equit
against Sinclair, who is a purchaser at
south-east quarter of section 36, and the north quarter of the
north half of north-east quarter of section 25, in township 14,
range 2 east, in ‘the Provitice of Manitoba ; and the prayer is
that the deed thus given on the sale for taxes, may be déclared
null and void, and the registration thereof vacated.

‘The plaintiffs make out a good paper title as follows :—Tlie
patent for the lands was issued on the 8th October, 1877, to
Gilbert Bennet, his heirs and assigns, for all those. parcels or
tracts of land being. composed of the south-east . quarter of sec-
tion 36, and the north half ~of the north-east quarter of section
35.. On the 1yth August, 1877, Gilbert Dennet conveyed | the
. same lands to William P, Clark, and he, on the 27th December,
! 1878, conveyed the same to Alexander Gemmel ; Gemmel, on .

the 6tl,1 March, 1882, conveyed the same to William R, Bur-
VOL. I. M. L. R, :
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rage, who, on the same day, mortgaged the same to Gemmel for
$1000. A clear title is thus made out to Burrage, as the owner

of the equity of redemption, and to Gemmel, as mortgagee for

$1000.

" The plaintiff alleges, that the Secretary-treasurer of the schag]
district ~Victoria, on 3rd March, 1879, sold the south-east
quarter of section 36 aforesaid, and the north quarter of the
north half of morth-east quarter of section 25, f alleged arrears
of taxes assessed for school Purposes, and, on the 25th April,
1881, assumed to, and dig execute an indenture to the defendant
of the last mentioned parcels, for the consideration of $8.60,
- which deed the defendant accepted, and registered in the regis-
try office for the registration division in which the said lands are
situate : the plaintiff also alleges that the deed under which the
defendant claims, is void by reason of the non-compliance by
the parties acting on the imposition of the tax for which the
same was sold; and the unalithorized manner in which the assess-
ment made of the lands, and the subsequent sale thereot were
made, The plaintiff has proved a good title, and unless that
title“is defeated y the sale under which the defendant ‘claims,
the plaintiff must succeed. :

_The defendant answers, by putting Ehe Plaintiff to the proof of
the allegations in his bill, and says the plaintiff has been guilty
of laches and delay; that the deed to him having been registered
before the deed to the Plaintiff Burrage, given by his co-plain-
tiff Gemmel, and the mortgage by Burrage to Gemmel, he has
acquired a priority by the registry laws, and Sets up, that the
title he holds, not having been questioned in a court of compe-
tent jurisdiction, his title has become good, and he puts the
plaintiff to strict Proof to impeach the title thus acquired,

* The case came to be heard before me on the 22nd January,
1884, when it was proved that the Mamitozq Gazette of the
t1th' February, 1878, 'contains a proclamation dated 7th
February of that year, in which His Honor the Lieutenant-
Governor sanctions the erection-of the following school dis-
tricts, made by the Protestant section of the Board of Eddcation,
and ‘names Monday, the 3rd day of March then following for
holding' the election of school trustees ; and, in that'proclama-
tion, names a section Victoria, which consists of township 14,
‘range 2, east.. This meeting was called by virtue of 34 Vic,,

—k

¥ ‘
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» € 12, 5. 1, by which Acts

€. 12, 5. 20 as amended by 35 Vic.
tha‘_Lieutenant-Governor in Council is authorized to name day
for the meeting of the school disq‘ct, for, amongst other things,
electing trustees, In pursuance \this Praclamation, the meet.
ing for the election of trustees was held on the first Monday in
‘March, 1878, -

By sub-section 24 of section 20 of 34 Vic., c. 12, this meet-
ing might decide to erect g school-house, and «Yote a sum of
money therefor, which, if the Meeting so decide, shal] be raised
by assessment. The meeting decided to raise the sum of $300,
by assessment, for building the school-house and for other school
PUrposes.  On. the 11¢h March, 1878, Martin Ship_ley;)}as ap-

pointed assessor. " At'a'meeting of the trustees, on April 15th,
a report was received f.

om' the assessor, showing the rateable
Property of the township to pe ;6‘1‘,085,

5 the trustees then re-

; ch, authorized by the
Proclamation of His Honor the Lieutenant-Govemor in Council,
of the 7th of February, 1878. This annyal meeting’ﬁxed the

sum to be raised, during that Year, at £300. This was the author-
ity which the trustees had to rajse money, and the extent to
which they were authorized to 80. The trustees do not seem
ever to have acted upon this vote of #$300, but, withoyt any other
meeting of the fatepayers, by resolution Passed by themselvgs on
the 15th April, 1878, they resolve to. collect $550, by a rate of

one cent on the dollar on g61,08;, being the: amount of the
assessment as ascerfained by the assessor appointed by them.
This was the rate levied,

and for the non-payment of which,
the lands mentioned in the bill were sold. I can find no ay.
thority for levying: this s

um at all, or any sum above the $300
authorized by .the annual

March, It js contended,
36 Vic,, c, 22, 5. 2 i

meeting held o the first Monday in
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in order to pay the balance of the teachers’ salary, and other
expenses of the school.

Upon looking at this sub-section, it appears that the trustces
have powér to provide for the salaries of teachers, and 3ll other
expenses, in such manner as may be desired by a majority of the
freeholders, and houséholders of such section, at the annual
school meeting, or at 4 special meeting called for that purpose
by the superintendent, and ‘should the sum thus provided be in-
sufficient, then the trustees may assess and cause to be collected
an additional rate,

The only money ever voted for erecting a school-house, was by
the meeting of the first Monday of March, 1878, and that meet-
ing voted the sum of $300 for that purpose, They do not ap-
pear at that meeting, to have voted any sum, to provide *for the
salary of teachers and other expenses.”’  This section 21 does
not apply to building school-houses at all, but for sustaining the
school after it is inyoperation. -

The section applicable to erect school-houses is section 24,
and the amount to be raised for that purpose, must be decided at
the annual meeting. In this instance, the sum of $300 was au-

thorized for the purpose of erecting a school-house, and nothing
more, ‘
.

I can find no authority by which the trustees increased the
amount 5o levied to g550, and none either for subsequently add-
ing 50 more to this sum, They justify it only on the ground,
that it was \easier to calculate the $600 to be raised on $61,08;5,
by one cent on the dollar, This is the only reason givén, for
adding gs5o to the $550. In my opinion the whole amount, so
far as it exceeded the $300 voted at the annual meeting, is in ex-
cess of the powers of the trustees,

By 36 Vic., c. 22, 5. 41, the school assessment shall be laid
equally, according to valuation, upon the rateable real and per-
sonal property, and shall be payable and recoverable from the
owner, occupant and possessor of the property liable to be
rated,

When no assessment roll has been made by the clerk of the
peace, under the 34 Vic,, ¢! 34, of the'Statut.es of Manitoba, the
school trustees are required, within twenty days after the annual
meeting of the ratepayers, to appoint an assessor being a resident

48
/
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ratepayer. In this case the assessor was appointed. by thé trus-
tees. (No evidence was given that an assessment had been Made
by the clerk of the peace). I shall, therefore, assume that the
assessor named by the trustees was the legally appointed assessor.
By 36 Vic., c. 22, 8. 42, 5.5, 1, the duties of this assessor shall be
the same, as if appointed by the county grand jurors, By turning
to 34 Vic,, c. 34, s. 2, I find that the assessors shall make out a
roll of all male persons of full age, in the county, and a valua-
tion, to the best of their ability, of the Property, real or per-
sonal, of such persons, The duties of the assessors for school
Ppurposes, shall be the same as if appointed by the ‘County grand
*jurors. * Upon turning to the Act 34 Vic,, c. 34,5 3, defining
their duties, I can find no authority for assessi i
non-resident lands by them at aj,

It is in evidence that the lands in the bill mentioned, were not
occupied at the time the assessment was made, but the same were
SWorn to have been unoccupied, and to have so continued, up to
the time of the hearing. It is trye that this land was assessed in
the name of Gilbert Dennet, but the assessor swears, that he took
that name from the St. Clement’s half-breed allotment list. It

¥ now, however, appears that Dennet conveyed away the land to *

W. P. Clark, on the 17th August, 1877, and the deed thereof
was registered the next day ; this' assessment was made on the
15th April}'1878, or about eight months after the said Dennet
‘hag~ sold, and conveyed the land to W, P, Clark. Dennet, there-
fore, at the time of the assessment
sessor, and against him the assess

Property. The asseisor swears it was unoc;
the assessment ; it was, in fact, land for which I can find no
, -authority whatever to assess, and I must hold it unlawfully as-

sessed against Derinet, and not liable to be assessed at all,

The rate having been apportioned according to, 36 Vic., ¢. 22,
5. 42, S.-s. 3, it was the duty of the secretary-treasurer to apply
to a justice of the peace, for a warrant, directing the secretary-
treasurer to collect from each person named in the assessment -

roll, the amount Payable by him. This Part of his duty seems
to have been entirely omitted,

By sub-section 4 the secretary-treasurer is required, within two

months - after receiving his warrant, to make a return to the
school trustees under oath, and to specify in his’return the sevs

Sk

i
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eral persons who have paid their rates, and also the persons
whose rates remain unpaid. - This duty, he swears, was wholly
omitteds [n fdct, he says he applied for a warrant to James -
Sinclair, a jnstice) of the peace, but did not get it. The secre-
tary-treasurer says he was executor of the said James Sinclair,
and in 1882, in looking ‘over Sinclair's Papers, he found
what he believes to be the warrant he applied for, and, as he
considered it worthless, he burned it up. The contents he'
does not give;"and it is hardly probable he could do s0. Never '
having had the warrant, he could not have complied with the
statute, by making the necessary oath as to who had paid and
who had not. He says himself, he had not the warrant to make
this oath upon, as the statute requires. The requirements of 40
Vic,, ¢ 12, 5. 19, which directs the proceedings, seem to have
been almost wholly omitted. This section requires, that the sec-
retary-treasurer shall prepate a statement of all non-resident
lands, or lands' vacated by the owners, which are in arrears for .
taxes for the previous year, and on which there is no property to
distrain ; and shall therein show, opposite each lot or parcel,
the reason why he could not” collect the same, by inserting the
words “nonlresident,” ““no property to distrain,’’ It shall
contain a description of the lands, showing the amount of ar-
rears opposite each lot, and cost of advertising. This section
requires that the statement shall be inserted, at least three weeks

in succession in the Manitoba Gasette, and in a weekly news-
paper. y i

Unfortunately it happened, that the Manitoda Gazette, at thé
time, was only published every alternate week, 5o that it was
impossible to comply with the direction in the statute, to pub-
lish the statement ¢ at least three weeks in succession.””

I find the 19th section not complied with as to publication,
and the statement prepared, did not follow the directions of the
statute, inasmuch as it did not Contain the words ¢ non-resi-

. dent,"” or “no Property to seize,”” as required by the statute,
Although this statute authorizes the sale of non-resident lands,
I can find no statute authorizing the same to be assessed, and
none has been pointed out to me ; and, in the absence of assess. '

ment, it is clear no sale could be made, as there would be no
sum to sell for, '

I find the sale bad, and cannot be upheld,
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1. Because the land was charged, even if properly assessed,
with a rate of g600 struck upon the amount assessed, $61,085,
whilst the annual meeting only authorized the sum of g30p to

* be raised for that year.

2. Because no provision is made in thesAct, establishinga
system of education, for assessing unoccupied or non-resident
lands.

3. The land was unlawfully assessed to Gilbert Dennet, after
he had sold and conveyed it away, and was not the owner

thereof, and it was at the time unoccupied and non-resident
land.

4. The secretary-treasurer never had a warrant from a justice
of the’peace, without which he}the Secretary-treasurer, was not
authorized to collect the ?m{:mts payable, much less was he
authorized to sell.

5. The land was not advertized for three consecutive weeks,
in the Manitoba Gazsette, as directed by law.

6. No return was made under oath, by the secretary-treasurer _
to the school trustees. This is a proceeding reﬂuired to be had,
or taken by the secretary-treasurer, within :two months after re-
ceiving the warrant, and before he is directed by 40 Vic,, c. 12,
ss. 19 and 2z, to sell, and is a condition which is to be pe?‘formed
before the sale is made.  »

A sale of lands for taxes, has been held by the Supreme Court
of Canada, to be a proceeding which works a forfeiture, and-in
England and in Ontario, it is unequivocally laid down, that Acts
for that purpose are to receive a strict construction, McKay v.
Grysler, 3 S. C. R. 436 ; Hall v. Hill, 2 Ont. E. & A.R.
574 ; and Hughes v, Chester & Holyhead Railway, 7 1. T. N,
S. 203, in the latter of which cases it is said: this doctrine is so
clear that it is unnecessary to refer to cases Wpon the subject.
"This rule of construction may seem hard upon the purchaser,
who believes he can rely upon the performance, by officials, of
the directions contained in the statutes ; but, on the other hand,
infants, absentees, and even lunatics and Persons under other
disabilities, may be deprived of gheir land without baving the
slightest idea of it ever having been assessed or liable to be sold,
and the least that can be done, in their behalf, is to see that the
forms of law are complied with, before the lands of such persons
are absolutely lost. = Before a creditor can sell the land of his

@
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debtor, he must obtain 2 judgment against him; and before a
person selling under a power of sale in a mortgage, power of
attorney, or other instrument, he must comply with the termst
under which he is authorized to make such sale ; and it is not
«asking too much, before a person can be deprived of his land,
that the forms which the law prescribes, shall at least be gone
through with. In my opinion, the sale of this land is void for
the reasons stated.

I order that the sale of the said land be declared void, and
set aside, the deed given upon the said sale and registration

thereof, be vacated, and the defendant ordered to pay the costs
of the suit.

i \

BRADBURY v. MOFFATT AND CARMAN.
(IN AI’I’E\AI.,)\
Set off—Production of books not belonging to defendants.

Defendants pleaded a set offy the items of whigh were contained in the books
of the N. W, L. Co. Defendants were shareholders in the Company, and
originally the sole owners of the stock. k

Plaintif obtained an order to examine the defendant Carman on his pleas,

and gave him notice to produce the book containing the items of the set off,

upon such examination, Production was refused,

Held, veversing the order of Dubuc, J., that Carman could not be compelled
to produce the books,

P. MeCarthy, for plaintiff,
S8, MecArthur, for defendants,

[4th February, 1884 ]
‘TavLor, J., delivered the judgment of the Court :—

[n my judgment, the defendant Carman, cannot be compelled
to produce the books and papers referred to in the order now
complained of. ‘These documents are not the property of the
defendant but of the North-West Lumber Company. It is true
he is a shareholder in that' Company, and it would appear that

8
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at one time he and his co-defendant were the sole owners of the
stock of the Company. That can make no difference. The
defendants in this suit, and the Company are entirely distinct.

The present case is much stronger against the plaintiff’s con-
tention than Hadley v. McDougall, 1. R. 7 Ch, App. 312, was.
There the defendant, carrying on business in partnership with
his father, entries relating to a contract between the défendant
and the plaintiff had been made in the partnership books, yet the
Court refused to order production of them. Here the books of -
which production is sought, are the books of a corporation.

The case of Freeman v. LFairlie, 3 Mer. 24, was one where a
trustee had mixed the trust accounts with his private accounts.
In such a case he is clearly bound to produce his books.

Zavior v. Rundell, 1 Y. & C. 128, was a case where the
defendants were trustees of a mining property for a partnership,
and were also two of the directors of the concern.  The bill was
filed by the executors of the lessor really against the Ppartnership,
and in respect of the partnership business, although the two
trustees were the nominal defendants, They had with the others
joint possession of the books, and there the Court saying that
it was the duty of the defendants to inspect the books if they
could, and that they had not sufficiently, or in a manner to which
a court of justice ought to attend, shown that they could not,
held an examination as to documents insufficient, and ordered
production. 5

Had the present been a suit against the defendants, as trustees
for the North-West Lumber Company, as to business of the Come
pany, the two cases would have been parallel, but the present isa
suit against the defendants in respect of transactions of their own.

MecDonell v. McKay, 2 Ch. Ch. R. 141, isan aiithority show-
ing, “that ‘where the Court cannot order production, it cannot
order the giving of copies.

"The order should, in my; opinion, be set aside with costs,

The defendants are of course bound to give all the discovery
and information they can, in respect of the matters in question.
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SUTHERLAND . YOUNG,
Costs of defendant against co-defendant.

The bill was fileq against Y, and S, to remove - from the registry a convey-
ance from a former owner to Y. asa cloud on the title. " Plaintiffs had agreed
tosell to S., who declined to conylele on account of the registration of the
deed sought to be removed. S /allowed .the bill to be not
against him, but appeared at the tfj
ant Y., on the ground that by re,
been occasioned,

ed $r0 comfesso
al, and asked for Costs against his co-defend.
gistering the conveyance to him'the ‘sujt had
|

ZHeld, that the appear:

ance of S, wag unnecessary, and he w,
Costs,

as not entitled to

G 4 F Andrews, for plaintiff.

W. R. Mulock and W, g, Perdue, for defendant Young.
J B. Medrthur, for defendant Schultz,
: [2na February, 1884.1
Tavror, J.—A¢t the close of the argument a decree was made
in favour of the Plaintiffs, but the question of costs was reserved.

The plaintiffs are, the mortgagees of certain lands and the
owners of the equity of redemption. The defendants are Young,
who has a conveyance of the same land, subsequent to that under
which the plaintiff derive their title, but who claims to be a
bona jfide purchaser for value without notice, and the Hon, John
Schultz, to whom the plaintiff Sutherland hag agreed to sell his
equity of redemption, but who déclines to complete his purchase

on account of the registration of the conveyance under which
i p
Young claims,

The object of the suit s to have the registration of the con
ance under which Young claims, cancelled as
Plaintiff’s title,

vey-
a cloud upon the

Against Schultz the bill has been noted Dro confesso, but he
appeared by counsel at the hearing, and claims costs against his
co-defendant, Young. He does S0, on the ground that Young,
who had nofice of his agreement to purchase by its registration,
has by registering the impeached conveyance, occasioned this
suit, to which he, Schultz, isa necessary party~
5
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Ido not think hejs entitléd to costs, He had no doubt, under
general order g1, a right to-appear at the hearing, and on waiy-
ing all objections to the note pro confesso, to argue the case upon
the merits stated in the bill. But what necessity was there for

his appearing. The bill Prays no relief against him, and the

Plaintiffs ¢ould not whether he was present ar absent, obtain any
decree against him in this suit.” Neither could the defendant
Young possibly have any. His appearance at the hearing was
wholly unnecessary, unless in thes interests of and to aid the
plaintiffs.  The bil] being 7o confesso against him he could,
even if given costs, tax none, except for appearing at the hearing,

The defendant, Young, urged that the plaintiffs should have
No costs against him, because the bill charges fraud, while none
has been proved. On perusing the bill I can find no charge of
fraud contained in it The 11th paragraph, it is true, in techni-
cal language, charges that the conveyances ' are fraudulent and
void as against the plaintiffs, and the prayer asks that they may
be declared to be s0, but it is not such statements as these which
call for the exercise of the rule that costs will not be given, even
to a party who succeeds, but who has made groundless allega-
tiong of fraud.

Thatrule was laid down, and has long been acted upon, because
in the language of Sir John Leach, Wright v. Howard, 18, &
S., 206, ‘It is the duty of the Court to discourage the abuse of
its proceedings, by the introduction of imputations disgraceful to
character, which Prove to be altogether unfounded, ’* There are
no such imputations here, and the Plaintiffs are entitled to their
costs, e

I'think it proper to add, that I do not think any fraudulent
conduct could be imputed to the defendant Young. He pur-
chased the land without making proper enquiries, and has now
to suffer for his incautious act. .

)}
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IMPERIAL BANK v, ADAMSON.

(In APPEAL),

Exam/r;/zt[m of

defendant on application to sign Judgment.

Upon an application under 46 and 47 Vie,, c, 23, 5. 16, one defendany g
made an affidavit of merits, and the presiding/judge in chambers made an
order for the examination of two other defendants,

Held, affirming order of Dubug, J.,
was in the discretion of the jud,
with costs,

that the examination of these defendants
ge, and the appeal should he dismissed

L. McCarthy for plaintiff.
J- B. McArthur for defersdnnts.

[282 Lebruary, 1884.]

TAvLoR, J., delivered the judgment of the Court :—This suit
was originally begun by writ of summons issued under the .Bills
of Exchange Act. The defendants having movedagainst it, it
was amended and made an ordinary writ, To this the defen-
dants appeared, and afterwards the plaintiffs obtained a sume
mons in chambers, under 46 and 47 Vic., . 23, 8. 16, calling
upon the defendants to show cause, why the plaintiffs should not
be at liberty to sign final judgment. In answer to this, cause
was shown, supported by an affidavit made by one of the de-
fendants, Thereupon the plaintiffs obtained, ey parte, an
order from the presiding judge in chambers, for the giyg voce
examination of two of the other defendants, “This order, so
made, is now appealed against,

TItis sought to support the order, as one properly made under
sections 46 and 47 of the Common Law Procedure Act, 1854.
Section 46 provides as follows : “Upon.the hearing of any motion
Or summons, it shall be lawful for the court or judge, at their or
his discretion, and upon such terms as they or he shall think
reasonable, from time to time to order

) viva voce,
such court or judge, or before the master ; and,
upon hearing such evidence, or reading the report of such master,
to make such rule or order as may be just.’”’

ti
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Section’ 47 provides for the proceedings upon such rule or ~
order, when made, and the mode of conducting the examina-

; <
tion,

There are cases which would seem to show, that this section
will be acted upon, only when it is necessary to have documents
produced for the information of the coust or judgk, or when it
is in the opinion of the court or judge proper that evidence
should be taken, and that it was not intended for the case of
parties to the proceeding desiring, of their own motion, to have
evidence taken.” But the more recent case of Morgan v. 4lex-
ander, L. R. 10 C. P, 184, shows that an order may be made
at the instance of a party, and not merely when the court, or a
judge, desires that the examination should take place.

It is not necessary, however, to resort to these sections of the

Common Law Procedure Act, to support the order in this case.

‘The 17th section of the Act, under which the plaintiffs were ap- $
! plying to the -€ourt, after providing for the mode in which a
\%fcndant may show cause to the application, says : % And the
i ju may, if he thinks fit, order the defendant to attend and

.+ e examided upon oath, and to produce any books or docu-
ments, or copies of ot extracts grom the same.”

The former part of the section speaks of the defendant show- K

ing cause “Dby affidavit,” and it will be observed that the con-
cluding part of the section does not say that the judge may
order him to attend, and be cross-examined upon the affidavit he
has filed, but to ¢ be examined upon oath.” [In this respect its
terms are wider than those of Con. Stat. c. 31, 5. 30, under
which a party filing a pleading, or any person, Whether a party
or not, making an affidavit, may upon a judge's grder be com-
pelled to submit to a zva voce cross-examination fipon his plead-
ing or affidavit.

As a statute already existed, under which a defendant showing
cause by affidavit, to an application under 46 and 47 Vic,, c. 23,
5. 16, could be cross-examined thereon, it must be presumed
that when the Legislature, in the 17th section, used language
which provides for a wider discovery from the defendant, and
for his-examination, they did so advisedly.

No doubt it is fair matter for argument, that if the examina-
tion of the defendant under that statute, ‘or of witnesses, by in-
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that the examination might be hel
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voking the power given Dby section 46 of the Common Law
Procedure Act, is necessary to support an application under 46
and 47 Vic., c. 23, S. 16, then the case is not one for proceed-
ing summarily under that Act. With that we have nothing to
do at present. The judge has a discretion as to ordering the
examination of the defendant. That discretion he has exer-
cised in this case, and with the exercise of his discretion we

should not interfere, The application must be dismissed with
costs.

IMPERIAL BANK v, ANGUS,
FRASER, GaRNISHEE.
(IN CHAMBERS),

Garnishee— Examinatio,

Writ issued in tlie Western Judicial Digfrict.
obtained for the examination, at Brandon, o

The garnishee resided in

C. H. Allen, for the garnishee,

An order was
arnishee, on an'
innipeg,

applied to vary the order 50
d at Winnipeg.

Aikins, Culver & Hamilton (N, D. Beck) for plaintiffs,

\ ; 1
Dusuc, J.—Held, that the order ought to be varjed, and di-

rected the examination to he held-at Winnipeg, s
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FISCHEL v. TOWNSEND, *
STIRSKY v, TOWNSEND.
NORTHUP v, TOWNSEND.
ST: GEORGE v. TOWNSEND,
(IN Cuumxks.)
Attachment— Executioy, Creditors— Prippities.
Three creditors issued w

attachment, against the sam
“writ of summons after the

rits of summons, prior to the issue of g writ of

e defendants by another creditor. A fifth issued a

attachment. The three obtained executions first.
In settling the priorities,

Held, 1. Mere irregu]arilies,

which might be taken adv;
defendant, afe not

antage of by the
open to third parties,

attacked by athird party on the

gainst the firm, and that the debt was the private
debt of a member of the firm only,

ground that it

'3. The fifth creditor was entitlec
—— it not being
ments,

to share with the

attgehing creditor,
necessary for sibsequent credito
»

rs to issue attach.

7. D. Cumberland, Ispac Campbell, . J- Robertson, and
£. Goulding, for execution creditors, \
Aikins,: Culver & Hamilton (N, D, Ii’rrt{-),

for attaching
creditors,

[237d Lebruayy, 1884.]
questions arise as to the order
who proceeded against the de-
and certain execution creditors,
s of summons.
The objection is taken, as to some of these, that the Proceed-
ings were irrggular, orders for substity

substitutional service having been
obtained, when the practice did not warrant such being made,

also, that the service under these was really, if proper at all, ser-
vice within the jurisdiction, while the writs issued, were for
service out of the jurisdiction. I do not think that these objec-

TAvLOR, J.—In these matters,
ot priority, between a creditor
fendants by writ of attachment,
who proceeded by ordinary writ

J
!
!
|
¢
|
|
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tions are. open to the attaching creditor.,
that mere irregularities, which might be
the defendant, are not open to third partics. YI'hus the right of
an attaching creditor, to impeach prior judgments; seems gov-

erned by Con. Stat;, ¢. 37, 8. 31, and none of these objections
come within that section /

The ordinary rule s,
taken advantage of by

In the case of Stirsky et al v.
signed on the 29th of January, 188
attachment issued, so that e

Townsend, the judgment was
3, two days before the writ of
xecution is clearly entitled to pri-
ority. It is, however, alleged that the‘judgmenl is fraudulent,
being one obtained against the two partners, and now being en-
forced against the Partnership assets, while the debt # the private
debt of one individual partner. It is, I think, open to the at-
taching creditor to attack it on that ground, under Con, Stat.
37, 5. 31 .

In the two cases of Northrup ef al v. Townsend and Fischel er
u’)’X v. Zotbnsend, the writs of summo.s werefssued the day De-

nt issued, and it is admitted that copies

of them 'were mailed, under the orders allowing substitutional
2 service, upon the 31st of January, the day on which the writ of
attachment issued, but before it was issued. = As the objections -
aghinst the service are not, in my opinion, open to ‘the attac-
ing creditor; these executions must be held to have priority,
execution having been obtained and put in the sheriff's hands,
before the attachipg creditor obtained execution._ The conten-
tion, that the attachment related back to the earliest moment of
the day carinot, under the circumstances, be maintained, The
issuing the attachment was not a judicial act,

St. George v. Townsend is a case
summons was issued the day before the attachment. The evi-
dence, I think, shows that service of this writ was effected, under
the order allowing substitutional service, at an earlier hour on

the 3rst than the issuing of the attachment. This execution
is, therefore, also entitled to priority.

, in which also the writ of :

In Allan v. Townsend, the writ of summons was issued after
the attachment, and therefore the e i

It may not be important, in view o
eral of the other executions

decide the question, whe|

f my having held, that sey-
. . A

ave priority over the attachment, to
ther ‘this creditor is entitled to share
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rule is, 2ari passu with the attaching credigsrfs.r . I, however, express
> of by the opinion that he is. / :
ight of ‘ The Con. Stat., c,’37, $- 38, provides it is trye that, where
> BV several persons sue out writs of attachment, the Proceeds .of
ekions the Property and éffects attached shall pe rateably distrihuteq

: - "among such.of the attaching phintiffs as shall, in due course,
nt was obtain judgment and Sue out execution. Byt this seems a copy
vrit of of the old Act of Wmn. 1IV. in Ontario, which wa$ Passed, be.
0 pri- cause the court there, had held, that the first attaching creditor
ulent, A took priority over a]] subsequent ones, To hold that, whep once
g en- an attachment hag issued, all persons afterwards suing must pro-
rivate : ceed by attachment, wouldq seem improper. A writ 6f attachment
e at- can only be obtained upon affidavits, swe&ring to a certain exist-

Stat. ‘ ing state of facts, Now, although one creditor may be able to
make that affidavit, another may not. ‘Then, if the Pproperty
' . : and effects of the debtor have already been taken by the sheriff,
el et under an attachment, what object‘ is there in another writ com-
y 1,’ : o, 8 'manding him to attach the property he already has. Thep the
Dples j 1 writ itself commands the sheriff to attach, &c., to secure and
1?na1- satisfy the attaching creditor a certain debt, and to satisfy the
",t of debts, claims and demands of such other persons, to whom the
Horis debtor ¢“ may be liable for debts ordamages, as shall duly place
tafd" their writs of attachment in your hands, or otherwise lawfully
n;y, notify you of . their claims and duly prosecufe the same. "’
r:el:j : If only atthching creditors can share, adding the words. « or
t of . otherwise lawfully notify you of their claims’* wag meaningless,
The .~ - % putting in the sherifs hands, a_wris of execution issued apon o
, judgment, obtained in a suit begun by ordinary writ of summons,
. s surely lawfully notifying him' of the claini,
;v(i)-t ' *  The creditors in the suit -of Stirsky o aly Northrup o al,
dor %  Hsckel et al, and St George v, Townseny are entitled to pri-
B " ority, subject however to the right of the attaching creditor, to
5k ittack the judgment of Stirsky et al, as 5 judgment obtained
against the two partners, for the private dept of one.
ter r
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TAIT v. CALLOWAY.
(IN CHAMBERs.)
Application to set aside Judgment.—Delay.

The writ was issued on 23rd June, 1883. Judgment was signed 1oth July,
and execution issued 16th July, 1883. On 3rd March, 1884, defendant
applied to set aside the judgment, on the ground of irregularity, and on the

merits,
\

14
£eld, application refused.

D. Glass for defendant.
A L. McPlillips for plaintiff,
[22th March, 1884.]

WALLBRIDGE, C. J.—The plaintiff served his writ on ‘the 23rd
June, 1883, in an action ©f covenant contained in a mort
gage. Defendant produces an affidavit of a person in the em-
ployment of the defendant’s attorney, that an appearance was
left with a clerk in the prothonotary’s office within the time
allowed for appearing. No entry was made of such appearance
in the appearance book, and none is found in the files. The
plaintiff, after having searched for an appearance, made the requi-
site affidavit of no appearance having been entered; and signed
judgment on th‘c Toth July following, and issued executions
against goods and lands on 16th July, 1883. The defendant
became aware of the executions very shortly after they had
been issued, and took no steps to set aside this judgient until
the 3rd March, 1884. The judgment is for $56,225.79, a
large amount. The defendant, on the said 3rd March, first ap-
plied for a summons to set aside the judgment, upon the ground
of the above irregularity and upon merits. He shows that a
bill was filed, on the same mortgage for foreclosure, on the
8th October, 1883, and defendant filed an answer, on 1oth
November, 1883, setting up, as a defence, what he now swears to,
as merits, in order to set the judgment aside. -His merits at best
extend only to half the debt, and are fully met by the plaintiff’s
affidavit. It is not an fhflexible rule to reject affidavits in an-
swer to an affidavit of merits ; Wilson v. Zown of Port Hope,
10 U. C. Q B. g05. In Bank of Upper Canada v. Vanvoorish,
4 U. C. L. J,, 232, three months’ delay \Sas held too great when
judgment had been signed for want ok appearance, though an
appearance had actually been entered, and it is in such case
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only an irregularity. The plaintiff has lost a trial, 4rnoidv.
Robinson, 4 U. C. L. J. 69, and special circumstances would
haye to be shown, ard delay should be satisfactorily accounted
for, which is not done. It is alleged that defendant was nego-
tiating a settlement, but all this proceeds from the defendant
and not the plaintiff,. How has the plaintiff contributed to the
delay? I cannot see that he has done s0.” In an extreme case
the judgment might be set aside on the money being brought
into court, or otherwise secured, but that the defendant docs
not desire. Tt is also to be considered that the defendant is not
without remedy ; he may apply to the equity side of the court
in the suit now pending there on the same mortgage in’which
cross relief is claimed. I think this summons should be dis-
charged, but without costs. The defendant does appear to have
some merits, and this discharge -is without prejudice (if neces-
sary) to an application for an injunction in the suit on the
equity side.

BRADLEY v. McLEISH,
(IN CHAMBERS.)
Where cause of action arose—Jurisdiction,

The writ was issued, specially endorsed for money payable on a mortgage
of lands in Manitoba, executed by defendant in Ontario, and payable to the
mortgagee or his assigns, but not at any particular place. The plaintiff, who
was the mortgagee, resided in Manitoba.

Held, that the act of the defendant which gave the plaintiff his cause of com-
plaint—the non-payment of the money-—occurred within the Province,
and that the court had jurisdiction.

J H. D. Munson, for defendant, took out a summons to show
cause why the writ and service and copy thereof should not be
set aside, on the ground that the cause of action arose out of
the jurisdiction, and the defendants were served out of the
jurisdiction.

A. Dawson for plaintiff, i
[72h September, 1883.]
TavLor, J.—For the defendant it is admitted that the mort-
gages sued upon were made }n Ontario, but that they are pay-

th
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able in Manitoba, He reljes tpon the case of Cherry v. Thomp-
son; L. R. 7 Q B. 573, as an authority for discharging and
setting aside the writ herein. In that case there is no doubt the
Court of Queen’s Bench held that the contract mist be proved
to have been made, and the breach to "have taken place, within
the jurisdiction. This case,
which the contrary had been held by the Court of Common
Pleas, namely Jackson v. Spittal, L. R. 5 C. P. 542, where it was

" decided that “ cause of action’’ in the statute did not mean the
whole cause of action, contract and breach ; but the act, on the
part of the defendant, which gave the plaintiff his cause of com-
plaint.  There seems to have been great conflict among the
English Courts, and, in some cases, among different judges of

, the same Court, as to the meaning of these words.

Noty Jackson v. Spittar has been established as the authority
which is to govern. This appears from Vaughan v, Weldon,
LR 10C. P g7 In consequence of the point being raised
in that case, there was a conference of all the judges, and, after
that had been held, Lord Coleridge announced ‘that a majority
of them were in favor of following the decision of the Common
Pleas, and ¢ that consequently, in future, all the courts would
act upon the decision in Jackson v. Spittal.”

In the Ontario Court of Queen’s Bench,
livering the judgment of the court in O’
U. C. Q. B. 360, said: ** The decision in
pears to commend itself to
decisions opposed to it."

C. J. Harrison, de-
Donohoe v. Wiley, 43
JSackson v. Spittal ap-
our acceptance rather than the
¥

The Ontario Court of Common Pleas took in Gildersleeve v.
MeDougall, 31U, C.C. P 164, the same view of the wording’
of the statute, as had been taken by the Court of Common Pleas
in England in Jackson v. Spittal. The judgment of that Court
Was reversed on appeal, 6 Ont, App. R. 553, but not on the
ground, that the Court below had wrongly construed the words
of the statute, but because the Court held that the whole cause

of action, contract and breach had arisen in the Province of
Quebec.

Here, the act of the defendant, which gave the plaintiff his
cause of complaint—the non-payment of the money—occurred
within the jurisdiction. That being the case, I must, on the
authorities, discharge this summons with, costs. .

.

he contends, overrules the case in .

B B 5 e D, o
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TORONTO LAND Co. v. SCOTT.

(In CI{AMBHRS.)

Dismissal of ity Sor want of pl'axeL'utlbh—Naft-prwl'uttion by
) defendant— Undertaking as to damage.

On 2 motion to dismiss

the bill for want of prosecution, it was objected
that one of the defendants hi

ad not obeyed an order to produce,
*: Held, that mere default on the
duce does not preclude hi
has been taking active ste

part of a defendant to obey an order to pro-
m from moving to dismiss, unless the plaintiff
Ps to enforce the production,

On appeal, the recital in the

order of the material used will govern in ¢
of dispute,

ase

The referee in chambers has no jurisdiction to order

a reference a to
damages caused by the issue of an injunction,

J- B. McArthur for defendants,
G. B. Gordon for plaintiffs..

[22¢h March, 1884.]
TAvLOR, J.—The plaintiffs appeal against,
the referee, on the application of the defendayits
bill for want of Prosecution, and
the referee, on the same day,
amend.

order made by
dismissing the
against another order made by
refusing the plaintiffs leave to

The plaintiffs object that the certificate of the state of the
cause, now produced by the defendants, cannot be read on their
behalf, as it was not actually produced and read before the re-
feree, and was, at al] events, not filed until the day on which the

oi ler was settled, some days after it had been Protiounced by the
referee.

There is a dispute between the solicitors as to whether the cer-
tificate was actually before the referce or not, and the solicitor
for the plaintiffs says the referee’s book can and should be re-
ferred to, for the purpose of ascertaining what the fact really is.
For this he cites Pesysn v. Perrin, 3 Ch. Ch. R. »452. In that case,
however, the order must not have shown what was read+on the
original motion. Here the order recites that the certificate of
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the state of the cause was read, and that the order was not set-
tled and issued ex parte, but in presence of the solicitor now
taking the objection. =

As to the objection that the certificate was nét fildd when used,
but only some days after, it would have beef a good 01)‘ ction
to take at the time of the motion, that the cemtificate cofld not
be read because it had not been filed, and the propesStamp for
filing it cancelled. In ordinary practice I am aware great loose-
ness prevails in this respect ; affidavits being constantly read in
support of, and in answer to motions, which are not at the time
properly filed, and which, I am afraid, in some cases are never
filed, and it would be well to insist upon greater strictness. The
terms of the statute (Con. Stat., c. 8., s. 10) are imperative, and
more attention should be paid to them. See also, as to filing,
Campbell v. Madden, Drg. 2.

The plaintiffs, however, do not appear to have taken any ob-
ljection when the motion was made, or when the order was set-
tled, and it is now too late, not having been taken then the
court would, at all events, under the circumstances, permit it to
be filed nunc pro tunc.

The further objection is taken that the certificate camot be
read, because it is a certificate of the clerk of records and writs,
while the notice of motion served states that the « registrar’s **
certificate will be read. This objection cannot be. given effect
to, as it was not imperative to state in the notice the intention to
read any certificate.  Hodgson v, Bank of Upper Canada,
8U.C. L. ], 328.

As to so much of the order as dismisses ‘the bill, it seems to
me right, and should stand. The defendants moved, before the
referee, to dismiss on the 18th of January last. The motion
then made was refused, and the plaintiffs were given three weeks
to amend or file replication. This time was fixed by consent.
The plaintiffs, in my opinion, then took the risk of their being
able to make the necessary amendments, or to put the cause at
issue within that time. :

The excuse now given for not doing so is that the defendant,
W. J. Scott, had not obeyed the order to produce. It is stated
that, until he did so, the plaintiffs could not safely amend, but
no affidavit swering to this is filed.
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Have ithe plaintiffs proceeded with due diligence to enforce
production from that defendant? His answer was filed ‘on tle
2nd of November last ; the order to produce was issued on the
r2th of that month. There was some delay in obeying the
order, and the defendants were given further time, they agree-
ing to extend the time allowed the plaintiffs for filing their re-
plication.  On the 17th of December the affidavit of the defen-
dant, William' Scott, was filed. On the 27th of December the
plaintiff’s solicitor wrote to the solicitor for the defendants, re-
minding him that W. J. Scott had not obeyed the order, to
which a reply was sent, assigning as the reason for not filing the
affidavit, that lie had nothing to produce, but offering, if an affi-
davit from him was really wished, to prepare one, and have him
go through the form’of swearing to it.  On the 5th of January
the plaintift’s solicitor answered this by a letter, saying that tife
affidavit had better be got in the usual way.

No affidavit being filed the plaintiff’s solicitor did nothing, by
way of enforcing production, until the st of February, when he
served a notice of motion to take the bill 2ro confesso against
the defaulting defendant, on account of his neglect to produce.
An order was then made, giving the defendant until the 18th to
file his affidavit.

Mere default, on the part of a defendant, to obey an order
to produce does not preclude him from moving to dismiss, un-
less the plaintiff has been taking active steps to enforce the pro-
duction. The authorities are not very consistent upon this
question ; but, in the present case, I do not think the plaintiffs
have been sufficiéntly active, The case, t0o, is one in which an
injunction has been issued, and the ownership of land is in ques-
tion. It seems to me more like the case of Wilson v. Black,
6 Ont. Pr. R. 132, than any of the other cases cited. In that
case Chancellor Spragge dismissed the bill, saying ¢the delay
in production of papers by the defendant is no answer to the
application, arising as it did out of the plaintiff’s own delay in
taking out orders to produce. From its' nature keeping the
ownership of property in abeyance, it was a case proper for as
early adjudication as possible,"’

Here, too, the amendments proposed to be made do not de-
pend upon any information to be gained from production by
W. J. Scott. In his answer, filed on the 2nd of November, he .
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sets up ‘the defence of infancy. The Plaintiffs seek, by their
proposed amendments, to allege, that he when the contract in
question 'was made, represented himself as of age, and that since
his coming of age he has, by his conduct, ratified and confirmed
the agreement. These dmendmepts they, by the consent order

of 18th January, took the risk of making within three weeks
from that date. A

ng to the state of business in the
court, the cause could not have been tried before this, no effect

can be given to it. The answers were filed on the 2nd Novem-
ber last, and, had due diligence been used, the cause might have
been brought on for hearing on the 1oth of January last, when
a number of equity cases were disposed of. At all events, had
the cause been ready and set down for hearing then, even if not

reached, the defendants could not have accused the plaintiffs of
delaying the cause. ’ v

As to the argument that, owir

The order complained of, however,
dismissing the bill,
counts taken by the m:
fendgnts, by reason of

goes further than merely
It directs enquiries being made and ac-
aster as to damages sustained by the de-
the injunction having been issued,

In this respect I think the order is wrong.

It is quite true
that an undertaking given by

the plaintiffs to be answerable in
#lamages when the injunction was issued, may be enforced, even

where the bill is dismissed. The undertaking is given to the
Court, and is something outside the suit.

‘Ido not think, however, that the referee had any power to
make an order respecting these, or to direct any enquiry. The
giving damages, or directing a reference to ascertain whether the
defendants have sustained any, is not a necessary consequence
of the injunction being dissolved or the bill dismissed ; Zeather-
stone v. Smith, 20 Gr. 474. Hessinv, Coppin, 21 Gr. 253.

Even where the bill is dismissed by a judge for want of pro-
secution, that does not seem the proper time for making an
order as to damages.  Southworth v. Taylor, 28 Beav. 616, In
that case the injunction had been dissolved, and then the defen-
dant served a notice of motion to dismiss, and for an enquiry as
to damages he had sustained. The Master of the Rolls was of
opinion that the defendant was entitled to a reference, but held

that on a motion to dismiss was not the proper time for obtain-
ing it,
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The order made by the referee

out the 2nd, 3rd, 4th and 5th
standing.

should be varied, by striking
paragraphs, leaving the first

It is unnecessary to consider that

part of the appeal which re-
lates to the refusa

1 of the leave to amend.
As the plaintiffs succeed in

part of their appe%l, I give no
costs to either party.
\

0

CHADWICK v, HéNTER.
+(IN CuaMBERs,)

Staying Proceedings Dending re-hearing.

The bill was filed to enforce a mechanic’s lien, and was dis-
missed at the hearing with costs, | M. L. R. 39.

After taxation,
re-hear, moved t
the re-hearing,

plaintiff having served notice of intention to
O stay proceedings under the decree,
offering to give security for costs.

G. G. Mils for plaintiff,

pending

G. Davis, for defendant, cited Stovel v. Coles, 10 C. L. J.
N. S. 342, and Campbell v. Zdwards, 10 C. L. J. N. 8. 343.

(8¢ Fetruasy, 1884.]
TavLor, J., Held, (teversing the decision

glish authorities,
with costs,) that the Court here had

of "the referee who
and dismissed the motion
decided not to follow the
practice laid down in the
er that the Proceedings be
¥, to the satisfaction of the
ts, including the costs of re-

ho
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[IN THE CouNty COURT OF THE COUNTY OF MANCHESTER. }

i

PHILLIPS v. CANADIAN PACIFIC RAILWAY Co.

Raitway crossing—Cattle guards—Accident—Liability of
Company— Contributory negligence.

Action for the value of a cow, killed by defendants’ locomotive. A boy
was in charge of the cow but it ran away and got on the track through the
cattle guards being full of snow.

Held defendants liable.

A. McKay for plaintiff.
Aikins, Culver & Hamilth. (W. Bearisto) for defendants.

. [z9th March, 1884.]
ArpaAGH, Co. J.—This cause was set down for hearing at the
September Court for this county,‘and a verdict was then given
for the plaintiff, for the amount claimed, there being no defence
at that time to the action.

A new trial was afterwards granted, on payment of costs by
the defendants, it being shown, that the service of the writ of
summons had not come to the khowledge of the defendants’
solicitor, and on the sworn allegdtion, that there was.a good
defence on the merits.

The cause was re-heard at the December sittings of the Court,
and judgment reserved,

The amount claimed by plaintiff as the value of the cow, ($50),
is not disputed, the defendants relying upon the contention that
plaintiff is estopped from bringing a suit or recovering damages
for the alleged wrong, by the clauses of the Consolidated Rail-
way Act, 1879, 42 Vic. c. g, the meaning and construction of
which, in certain particulars, has been settled by a number of
decisions of the courts in Ontadjo. y

Section 79, of this Act, provides that *“ no horses, sheep, swine,
or other cattle, shall be permitted to be at large upon any high-
way, within half a mile of thg intersection of such highway with
any railway or grade, unless such cattle are in charge of some
person, or persons, to prevent their loitering or stopping at such

highway at such intersection.’’
U

th
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Section 8r declares, that, «no person, any of whose cattle,

being at large, contrary to the provision of section 79, are killed

- by any train at such intersection, shall have any action against
any railway comp‘z;py in respect to the same being so killed."”’

In the present case it was shown, that the plaintiff lived close
to the railway station at Dominion City, and was the owner of
some cattle, which it was customary with him to have watered,
at a watering place on the same side of the track with his own
Premises, and to and from which théy were usually driven by his
son, a lad thirteen years of age, who was shown to have been

with the cattle and professedly in charge of them, when the
acr:ident occurred.

When offered as a witness, at the first hearing of the case, this
lad, on being interrogated, admitted that he did not understand
the nature of an oath, Judgment was reserved on that occasion,
and subsequently an’order was made, that the case should be
further heard, and that the witness, Lester Phillips, should in

the meantime receive the hecessary instructions to enable his
evidence to be received,

At the last hearing he was again produced on behalf of
the plaintiff, and after having satisfied the Court, as to his
capacity to become a witness, and being sworn, stated, in sub-
stance :—That he had been Put in charge .of the cow which had
been kilted, (together with two others), by his father the plain-
tiff, with instructions to keep her from the track, and take her to
water every evening ; Kad the Cows in charge at the time of the
accident ; was driving them when another cow got with them,
and all of them started and went in on the track, over the cattle
guard, which was full of snow and the fence down ; contifued
to walk after the cows, and was about the length of the building
(meaning the court room, about 50 to 6o feet), when they began
to run and got on the track ; it was about 5 Or 1o minutes from
time cows began to run, unti] they got on the track ; the fences
were down and the cattle guards full of snow 5 had let the cows
out of the stable ; passed two street crossings from the house ;
the cows went down second crossing ; was s\car second crossing
when cattle turned down ; ran after them; had got on the track
before witness 80t to crossing ; 'was about second crossing when
accident happened ; it would take 5 or 10 minutes to reach the
Place of the accident, after cows began to run ; was just on cross-
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ing when cow struck ; about lengfh of room from where she was
killed ; the cows went too fast to head them.

The witness was evideht]
time and distance, but his
clear and definite,

Y not very clear in his ideas, as to

approaching

a station, and that the cow being in the act of crossing the track

when struck, would not have been struck, had the train not been
running at such speed.  This evidence was contradicted on the
part of the defence, and I was satisfied that no blame could
attach to the persons in charge of the engine or of the train.
This contention, however, cbuld not affect the result in any way.

The question then to be considered was,
Plaintiff was within his rj
quoted above,

whether or not the
ights, under the clauses of the Act

Mr. Bearsto, for the defendants,
and makes out an apparently ver
plaintiff, and on certain points the
81, as laid down by the courts in O
least by an inferior tribunal,

In Simpson vs. The Great Western Railway Company, 14
U. C. Q. B. 57, which is one of the first cases I can find decided
under the clauses of the above Act, it is held that although the
plaintiff’s horse 8ot upon the railway, owing to defects in the
cattle guards, and was killed, at some distance from the point
of intersection of the highway with the track, the plaintiff was
not entitled to recover, because his horse was ¢ unlawfully upon
the highway, and having got thence upon the track the company
were not responsible, notwithstanding the defects in the cattle

guards.” In this case, the animal had escaped from a stable,
and was not in charge of any person,

cites a number of decisions,
Y strong case as against the
meaning of sectiong 71 and
ntario, cannot be disputed, at

Referring to sections quoted, the Court held that, “the whole
object of the Act was to secure the public,
against accidents,”” and speaking of the in
lature, went on to say, that its meaning wa;
“that if any animal shall pe permitted to

as much as possible,
tention of the Legis-
S N0 more than this ;
be at large, upon a

evidence was on the whole, sufficiently ,

e e e

bei
Pprec
tra
tra
are



€ was

1S to

ently

rt of
part
run-
hing
rack
een
the
uld

ay.

the
Act

1S,

he

MANITOBA LAwW REPORTS,

highway near 5 railway crossing,
person, shall get from the road u
and be ki]led, the own@; shall

and not being in charge of any
pon the railway, at 5 crossing,

have no action. Op the other
hand, the'language of the clause in this point, is perfectly plain

and explicit, 5o much 50, that we do not think it can be said to
také away the right of action in terms, except in a case where the
animal is killed at the point of intersection,"’

In Cooleyv. 77, Grand Trurp
decision in the last case was foll

Raitway, 18U, C. Q. B. g6, the
n
drove three horses

owed :—The plaintiff’ servant

He used no halter,
The watering place was frozen
g to break the ice, one of the
killed. The jury found for
guard had been kept clear,

fore him,
over, and while he was endeavourin
horses got upon the track and was
the plaintiff, and that if the cattle
the horses could not have got upon the track, but Robinson, C,
J., held, “that the plaintiff’s horse, when it 80t upon the raj].
way, was not in charge of any person within the meaning of the
Statute,”” and that consequently he could not maintain his ac.
tion,

The last case, and that of
Railway, 37 U. C, Q. B. 40, a
similar to the one now under ¢

Thompson v. The Grand Trunk
PPear to be, in almost a]] respects,

onsideration, and they, with other
decided cases make it clear, that in order to entitle the plaintiff

in the present suit to recover, it must be shown that th
in charge of some person, wit
fore she 8ot upon the track,
defendants’ responsibility,
intersection or otherwise, i
utory negligence on the pa
under such circumstances,

e cow was
hih the meaning of the Statute, be-,

and that it made no difference in the
whether she was killed at the point of
f she was not so jn charge. Contrip.
rt of the Railway Company s not,
to be taken into account. I have,
then, in the present case, to, consider whether the'.animal was,

Or was not in charge of some Pperson, within the meaning of the
Act as interpreted by the courts, ;

In Cooley v. T Grand Trunk Raz'/way,
being driven loose by a man, who, apparently forgetting the
Pproximity of the railway, or not expecting the approach of a
train, did not take the precaution to head them off from the
track before he attempted to break the ice. The fact that horses
are usually and Properly led with g halter, and the temporary

ante, the horses were
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abandonment as it were of his charge,
been taken into account by the Court jn

In Zhompson v, Yy, ante, a boy
was driving four horses in order to put them into a field,
and, while opening a gate, they passed on to the track and
three of them were killed. - The plaintiff was considered to haye
been guilty of negligence, ¢ in sending his horses in charge of a
boy, without a bridle, or any means of control, after dark, and
that the horseg could not be considered to have been in

of the boy, within the meaning of the Statute, so that he

could
prevent their loitering or stopping in the highway, at the point

of intersection with the railway,” " % x ““ All that can be sajq

is, that he knew where they were,-and might have seen them if
there had been light enough,’

by the man, must have
deciding the case,

The Grand Trunp Railwa

It is unnecessary to continue fyr

decided cases. Ip those referred to, the courts haye gone
beyond the meaning of the Precise language of the Act, and
held, that the Legislature meant rather more than it said in
50 many words, The point of intersection of a highway and
railway is held to be, not only the actua] point of intersection
itself, but a point some distance from it, and thE'meaning
of the words, «jn charge of some person or persons,’’ is held to
mean, that the charge must not only be continuousl/an‘ﬂ watchful,
but within the means and reasonable capacity of the party to
fulfil, as to the purpose for which the charge was confided to him,
This purpose is no doubt the preven
near the point of intersection or crossit
of an animal, which has to be allowed
certain limit, to haye some person in
ordinary conditions to prevent the
crossing, and so incurring the risk

ther the €xamination of

tion of an accident, at or
1g, by requiring the owner
on the highway within 5
charge competent tinder
animal from loitering at 4
of an accident from the pas-

I take it then, that before arrivin
case, I have to satisfy myself as to

The cows had a lawfyl right to pbe on, or be driven along
the highway, in charge of some person: The boy was shown to
have been placed in charge, by the plaintiff, and to have been
accustomed to the tagk of driving them, to and from the water-

and the plaintiff’s Premises were
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on the same side of the track. - The boy stated, that he was
driving the cows as usual, and not loitering, (of which fact there

Was no positive contradiction » and that they suddenly ran away
from him, and before he could Prevent it

oom' (about 40
ruck, and he was \ut the ‘crossing

one so fast that he could not head

feet) from the crossing when st
at the time, but the cows had g,
them, ;
the animals ip charge
the fact, that they were
they were being driven bya
intimated, as the opinion
account, come within the
f the necessity of g ¢ per-
It is not customary to lead cows by
g them to or from 5 watering place,
ina locality which is known to them;
of ordinary prudence would b

In two of the cases before referred to,
were horses, and some stress is laid upon
not led by a halter. Tn one instance,
boy of fourteen, but it is not held or
of the Court, that he did noteon that
intention of the Act, when it speaks o
son '’ being in charge, etc,

a rope, or halter; when drivin,
from one point to another,
noris ita thing that a man

her, for some time at leastj but either
might be able, and in the Present - case,

succeeded in Preventing her from loitering on the track, where
itcrossed the highway, and being struck at thig point of intersec.-
tion. The cow in the present instance, was shown to have Ppassed
into the Company’s enclosure, over the cattle guard, and after
going a short distance beside the track tried to cross the rails,
and in doing so wag struck by the engine. Had the cattle guards
not been defective, or useless, she would doubtless haye continued

on the highway Past the crossing, and if she had attempted to

loiter at the point of danger, the person in charge would ap-

parently have been in time to drive her from that point, and so
accomplish the Purpose, which the Act js declared to have had

in view, when it speaks of leaving animals ¢ in charge of some

person or persons,’’ to Prevent their loitering or stopping on such
highway, at such intersection,

Baron Parke, in the case of Skarrod v. The London and North
Western Rastway Company, 4 Exch, 580; 20 L. ], Ex, 185, is
quoted as saying';—¢ I¢ the cattle had an excuse for being there,
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as if they had escaped thros
Company should have kept up, the cattle were not wron
they had a right to be there, and their dam
damage, from the wrong of the defendants,
be incomplete or out of repair,
the present case the Company’s fences were said to have been
down, and it was not attempted to be denied, that the cattle
guards were full of suow, etc. That the animal in question being,
asI consider lawfully on'the highway, and having gone thence on
to the defendants’ railway, in consequence of defective cattle
guards or the negligence of the defendants, and Dbeen killed by
defendants’ locomotive, I am of opinion that the Pplaintiff is en-

titled to recover, and I give judgment accordingly, for the amount
claimed (fifty dollars), and costs. b

RE FISHER AND BROWN.
(FuLL Courr,)

Setting aside ward—“In Equity* inserteq in a rule.
F. & B. agreed to an arbitration,
visions: «J¢ is distinctly agreed that ea,
award, and shall not appeal from or
resist the same; * ¥ % x
equitable proceedings to resist or alt,

The following was one of the pro-
ch party hereto shall at once obey the
move against the same,
and no'resort shall be had ¢
er the same.”

On an application by rule #iss to set a
arbitrators, and on other grounds,

or in any way
0 any legal or

side the award for. misconduct of the

Held, by the full court, that although, under the provisions of the agreement,

aving the submission made a rule of
court under.C, L, P, Act, 1854, s. 17, yet, as a bill could have been filed
in equity to impeach the award, the rule might be amended by adding,

after the style of court, the words “in equity,” after which relief could
be granted,

H M. Howell and J. H. D. Munson for Fisher,
N. F. Hage! and G, Davis . for Brown.

[26th September, 7884.]
han the other members of
ch result from this Court
nd equitable jurisdiction,

question at present ; by
by the addition of two words, ¢ In
ed to proceed..

TAYLOR, ].—Perhaps I go further t
" the Court., as to the consequences whi
It is not necessary to enter upon that
the party amending his rule,
Equity,” he should be allow

ugh the defect of fences, which the

g doers;
age is a consequent
in letting their fences
and may be recovered.” In 3

i g BB
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CASTON v. SCOTT.

Security for costs.—Plaintiff resident out
of real estate withiy the

of Jurisdiction, but owney
Province.

Zeld —That the ownership of unincumbe

red real estate within the P

rovince
1s not sufficient answer to an application for security for costs,

A mort-
e sufficient
4. C. Killam, for plaintiff,

J B. MeArthur, for defendant.

[#ebruary, 7884.]
Court ; —

TavLor, J., delivered the judgment of the

Two questions are raised before ys :
resident out of the jurisdiction of this Court, but possessed of real
estate within the jurisdiction, can be required to give security for
costs; and 2nd, whether, if the possession of such rea] estate is

an answer to such an application, the property must not be unin-
cumbered. i

Ist. whether a plaintiff

In Ontario, the possession of real estate within the jurisdiction
has for a long time been held to relieve the plaintiff from the
necessity of giving security :  Wiste v. White, 1 Ch. Ch. R. 48,
and subsequent cases. It has, however, been held that it must be

unincumbered property: Gauitv. Spences, 3U.C.L.J.N.s. 70;
Ganson v, Finch, 3 Ch. Ch. R, 296.

In England, on the question w|
exchequer bonds, or other floati
the application, Mr, Archbold s
it would be so, if the plaintiff ¢
or other property of a fixed and
to process bysthe defendant.’

hether the possession of money,
ng capital is not an answer to
ays (Arch. Pr. 12th Eq, P- 1415)
“be in possession of chattels, real
Permanent nature and available

From Swinborne v. Carter,

23L.J. Q. B. 16, 1 should infer
that in England also it must be

unincumbered property,

For the plaintiff it was said that, even if under mortgage, the,
possession of real Property should in this Province be a sufficient
VOL, I M. LR,

9
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answer to the application, because such property is available to
process, since the equity of redemption can be reached by an
execution.  That, however, is scarcely the test. In England,
ever since the 1 & 2 Vi¢, c. 110, under which exchequer bills
and stock could be reached and charged by process, the posses-
sion of such property has not been. held sufficient : Edinburgh
and Leith Ry. Co. v. Dawson, 7 Dowl. 576. Such property was
said in that case not to be sufficient security because “it may be
passed so easily from one person to another.’’

In this Province lands do as a matter of fact pass from one
person to another almost as easily as personal property, and
therefore, in my o inion, the mere possession of real estate

il y

should not be accepted as a sufficient answer to an application
for security.

A party may not have anyone in the Province whom he could
ask to give security on his behalf by bond, but he can always
answer the application by paying money into Court ; and it would
not be unreasonable to say that where the plaintiff owns real pro-
perty a mortgage, given toan officer of the Court, conditioned to
be void upon payment of a certain sum should costs be awarded
against him, should be accepted.

The present application should be allowed, and an order for
security given ; but as the point is a new one, and raised for the

purpose of settling the question, the’ application should be al-
lowed without costs,
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TODD v. THE UNION BANK OF LOWER CANADA,
ledthg—l)tmurrer—]mlarm)zmt of Cheque.

Action for non-payment of cheques,

The second count alleg
cheque was delivered to
the said O, being the Ia
the amount thereof,

ed the drawing of a cheque, p:
O.in payment of debt due O, fr
wlul holder of the said cheque,
duly presented,” &c.
delivered to O, in payment of a debt,

ayable to O, that the
om the plaintiff, « anq
and entitled to receive
Plea, that the cheque was not

Held, plea bad,

The fourth count alleged the drawing of cheque payable to the order
of the Union Bank of Lower Canada, who presented it, &c. Plea, that the

said Bank did not indorse the cheque to the defendants, and refused to
indorse it

Held, plea good. ;
Hagel and Howden for the demurrer.

The second count alleg
material, whether the ch
adebt. As to the fourt
themselves and no indoy

es that O. was the holder, and it s im-
eque was delivered to him, in payment of
h count, the Payees were the defendants
rsement was necessary.

Ewart and Brap/y for the pleas.

The second count does not

allege that 0. was the holder. "It
shews title, and the allegation

“ O. being the holder

" is only a
conclusion from the former statement and not a distinct aver-
ment.  Cooper v, Watson, 23 U. C, Q B 345 A plea that-
the cheque was not delivered t

0 O. would be good, and the other
ebt,”” are only a “ needless par-
Sheeran'v. O Connor, 15U, C, Q.
B. 418. As to the fourth count, the Payees and the defendants

cannot be the same, for it is alleged that the payees presented
the cheque to the defendants,
|

words, “in Payment of a d
ticularity '’ in the traverse,

Y [zoth March, 884.]
~—In this second count the plaintiffs allege
que, payable to T. E. Oweng or order, for

WaLLeripge, C, J.
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$200, and delivered the cheque to the said T. E. Owens, in pay-
ment of a debt due the said Owens from the plaintiffs, and the
said Owens, being the lawful holder of the said cheque, and
entitled to receive the amount thereof, presented the same at
defendant’s banking house for payment, and there were sufficient
funds, yet the defendants did not pay the same.

The plea ought to answer the whole count, as it professes to
do. A full answer to that count would be, that Ovens was not
the lawful holder of the said cheque, if that was what the defen-
dants mean by their plea; but instead of that, they plead that the
plaintiffs did not deliver the said cheque to the said T. E, Ovens,
in payment of the debt so due and owing. This does not deny
but that the said Ovens was the lawful holder, by other means
than for the said debt, 2on constat, he may be such lawful

holder, and if so the count is not answered.  This plea, in fact,

admits, by not denying it, that the Plaintiffs are the lawful |

holders of it, in some other way than for the said debt, and if
they were such lgwful holders that sustains their count, so the
plea does not answer the count it professes to answer, and every
plea not limited in its commencement, is ‘taken to be a plea to
the whole count to which it is addressed. Hastings v. Whitley,
2 Ex. 611 ; Fraserv. Welsh, 8 M. & W: 629.

A plea is construed most strongly against the party pleading.
Goldham v. Edwards 18 C. B. 399-400.

The fourth count charges, that the plaintiffs drew a cheque
on the defendants, payable to the order of the Union Bank of
Lower Canada, for #$250, and delivered it to the Union Bank,
in payment of a draft to be drawn at the request of the plaintiffs,
by the defendants, in favor of the Best Brewing Company, and
the Union Bank being the holders of the cheque, and entitled to
receive the money, duly presented the cheque at the banking
house of the defendants for payment, then being the lawful
holders thereof. There are the requisite allegations, that plain-
tiffs had money in defendants’ bank to meet the cheque, etc.

To this the defendants plead, did not indorse the cheque,
and refusal to indorse it to the defendants. If the Union
Bank of Lower Canada and the defendants are the same
body, then the plea is no answer to the count, but the plaintifis
studfoixsly avoid calling them the same, and on the contrary
state, that the cheque was made payable to the order of the
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Union Bank, delivere
Bank being the holder
the defendants,
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d to the Union Bank, and the Union
s and entitled to payment, presented it to

The demurrer states, that the plea meets no allegation in the
count ; that the count does not allege indorsement by the Union
Bank, and such allegation is not necessary, and the plea dgles

not answer any part of the declaration,

The plaintiff evidently treats this Plea, as if it were g tr

of some matter in the dcclam!i(‘)u, which it in fact js not, and
does not profess to he a traverse, but is ple:
avoidance, and sets up a new fact—namely, that the cheque
being payable to the order of the Union Bank was, as stateq in
the count, their property, and they refused to indorse it ; this
is anew fact and gne which, if trye, defendant has 5 right to
set up by way of confession and avoidance, The plaintiffs wish
me to assume that the Unjon Bank and defendants are the same
body. Why did they not so allege it ? They have taken special
care to treat them as if they were not the same, and I cannot
assume it for them, On the contrary, the Ia/w assumes them to
be different.  Briytey V. Webb, 2 B. & C. 4835 Bouleott v,
Woolcort, 16 M., & W. 588-9. v

averse

a in confession and

The demurrer as to the eighth plea is

the demurrer to the fifteenth plea,
with costs.

allowed with costs, and

, 15 overruled or disallowed
Either party may amend_in ten days.
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" ROBINSON v, HUTCHINS.
Remanet—Notice of Trial.

A record was entered for the Spring Assizes in Wi
made a remanet. At the Autumn Assizes
prothonotary,  No one appea
insisted upon a verdict being

nnipeg in 1883, and
it was placed on the docket by the

red for the plaintiff, bit_defendant’s counsel
given in his favor, )

Held—That a new notice of tri

al' was necessary,
with costs,

and the verdict was set aside

G. B. Gordon, for plaintiffs,
. J. Clarke, for defendants,

[28th February, 1884.]

TavLor, J.—Delivered the judgment of the Court : —

The record in this case was duly entered for trial at the Spring
Assizes in Winnipeg, in March, 1883. It was not then reached,
and was made a remanet, At l}le Autumn Assizes it was placed
on the docket by the prothonotary, and on the 29th October,
1883, the cause was reached, When called on no one appeared
for the plaintiffs, but counsel for the defendants being present he
insisted upon having a jury sworn and a verdict entered for them,
In Michaelmas Term counsel for the plaintiffs obtained a rule
calling on the defendants to show ca

subsequent proceedings should not be set aside, on the ground
that no notice of trial had been served.

Cause has this Term been shown by counsel for the defendants Sy
who takes the position that the Assizes in Winnipeg correspong””
i X e trial of issues in London, England,

rial is required to be given. The
practice, as stated in Arch. Pr. (12th Ed.), p. 313, is that where

a record has once been entered for, trial at the Town sittings,
and is made a remanet, no fresh notice of trial need be served,

although in countty causes it must, under similar circumstances,
be so.

N

Courts in En_gland, as-the
July, 1870,
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The zith Section

suits in the Court
the sittings of the
in that behalf,”

of the Act provides that «
of Queen’s Bench may be

Court of s Prius according to the practice

all civil actiong and

Con. Stat., c. 32, provides for the
oyer and terminer, apq general gap]
is made to Proceeding «
of the court of assize apd

holding of courts of assize
delivery, Ip it, reference
according to the Practice in that behalf
Nist Prius in England.’- .

In chapter 33

Provision is made fo
Western District

r holding Assizes for the
More recently by «Tpe
"', 6 and 7, the holding
n Districts has been provideq
for.

In any of these Statutes the on]
Courts of Assize and Vis;

in London and Middle;

Y reference made ig to the
Prius inEngland. The Town Sittings,
SeX are never referred to,
These Sittings and the

Assizes'held throughout the
are quite distinct, anq i

Country
many respects dis-similar,

Blackstone, when treatj
species of courts,

Nisi Prius.”

ng of the courts, speaks of an eleventh

“the courts of Assize and

of five severa] commis

sions : (1) The
(2) A commissioy of

an assize, and sym.

- An assize is defined in
Bacon's Apy, to be “A re ich the law hath appointed
h the Party has been
(5) A commission of

As to the Town Sittings, Mr.
of Blackstone (vol. 3, page
of London and Middlesex

- Christian in a note to his edition
50), says, “The Courts of N7 Priys
are called Sittings, [y, ancient times
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s, 1 . b
165 1n actions brought in that country were tried in the
Terms, at the bar of the court in which the action was instituted,
but when the business of, the courts increas

ed, these trials were
found so great an inconvenience, that it was enacted by the 18

Eliz. c. 12, that the Chief Justice of the King’s Bench should be
empowered to try within the Term, or within four days after the
end of the Term, all the issues joined in the Courts of Chancery
and King's Bench; and that the Chief Justice of the Common
Pleas, and the Chief Baron should in a like manner try the issues
joined in their respective Courts,’’

Bya subsequent statute provision was made for a judge or
baron sitting in place of the Chief of his Court, and the time for

holding such trials after Term has been extended by several
statutes.

The practice to be followed in this Prov
plainly intended to be that which obt
Iangland, properly so called, that is, those held in the country.
’&’c should hold that when a cause is made a remanet, no matter
}whcthcr at the Assizes in Winnipeg, or in the Central or Western
Districts, it is necessary to serve a fresh notice of trial, It would
be exceedingly inconvenient and confusing to have g different

ince was, [ think,
ained at the Assizes in

practice: prevailing in  different judicial districts,
should be made absolute
point now raised was
last spring.

The. rule
with costs, Costs should follow, as the
, in fact, decided by my brother Dubuc,

re-]
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ing
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VIVIAN v, SCOBLE.

Jurisdiction o master, —Principal ang Qent.—Drunkenness.

In a sujt between pr@iipmn’d agent, upon the footing of an agreement by
which the agent was to receiye 5 commi

ission. of 20 Per cent. on all sales of
real estate, the decree directe,

€ moneys received by him, an

LHeld that drunkenness js not a ground for setting aside 5 contraet, if it caused

€xcitement only, anq did not rise to that degree which may be called
excessive drunkenness,

H M. Howes and /. §. Hough for plaintiff,
4. C. Killom for defendant,

[ 372 March, 1883.]
Tavror, J., delivered the judgment of the Court :—Thjs s a
re-hearing of an order, made by my brother Dubuc, dismissing an
appeal from the master’s report, The order is not one express-
ing the ming of the learned Judge, but i
up by consent of the parties,

of might come under review by the full co

The suit is ope in which the plaintiff
moneys recejveq by the defendant as pig
with the sale of certain lands, The defendant, in his answer,
sets up an agreement under. seal, executed by the Plaintiff, anq
by which he agreed to gij » In consideration of
services to be rendered in selling the land, collecting the Ppurchase
money, and keeping the accounts of the transaction, 20 Pper cent.

The agreement also provided
““ that al] €xpenses of, and incident;

al to the said sale, the Pprepa-
ration and registration of Plans, the Paying of auctioneer’s fees,
and the Preparation of conveyances, shal] pe borne in the fol-

seeks an account of
agent, in connection
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lowing proportions, that is to say,
“shall bear and allow to be deducted o
sale, four-fifths of the total of said e
the second part shall pay out of th

to him, as above mentioned, the rem:
expenses,’’

the party of the first part
ut of the proceeds of such
Xpenses, and the party of
€ 20 per cent. so allowed
aining one-fifth of said total

The cause having come on for hearing,
made on the 15th of September, 1882,
entitled to an account’of the dealip
defendant with the lands in question,
the taking by the master of the followi

a consent decree was
declaring the plaintiff
gs and transactions of the
It then went on to direct
Ng accounts: (r), of all
ndant as agent for the
nds in the bill of com.
quiry when such sums of money were
an account of the expenses properly
in connection with the sale of the
said lands ; (4), an account of what moneys, if any, were paid
by the defendant to the plaintiff out of the Proceeds of said sales.
The decree then went on to order that the balance found due to
the plaintiff upon taking the said accounts, if any, should be
paid.into court, less the defendant’s commissjon of 20 per cent.
upon the moneys actually received by him.

respectively received ; (3),
incurred by the defendant

The master, havin

g proceeded under this decree, made on the
25th of November,

1882, the report now appealed from.

It may be remarked, in passing, that this report in its findings
does not follow the enquiries directed by the decree.

It finds, in answer to the first enquiry, the amount received by
nds the amount paid out

tween 16th of January,
1882and 14th of February, 1882, to be $13,569.93. It then goes

on: amount allowed defendant, being 20 per cent. commission
on the sum of $25,326.16, equal to #5,165.25. . These two sums
of $13,569.93 and #$5,165.25, are deducted from the first sum of
$26,126.16, and the balance $7,390.93, is stated to be the
nt to the plaintiff, The report
of money were received by the
€ expenses properly. incurred by
that when a decree is being pro-
the solicitors do not desire,

nowhere shews when the sums
defendant, nor the amount of th,
him. It sometimes happens,

ceeded upon in the master’s office,

tim
sub
Gai
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or find that it

make all the inquiries, or take
all the accounts directed by it.

S not necessary to

Where that s the case, the
that the parties waived the
king certain accounts, as the
ng the decree in g entirety,

y have waivedq the in

report should

show on i face,
making of cert.

ain inquirjes and ta
ification for not obeyi

The parties here, ma
when the various sumg were received, they certainly did not
waive the inquiry as to €xpenses properly incurred, for it is out
of the master’s disposition of one item of thege €xpenses that
the present appeal ariseg,

quiry as to the times

From the wrj
before us, ¢ a;

It is quite trye that

the General Orders
extensive powers than were ever pos-

England, byt the right to exercise these
Powers must be determined by the manner in which the Particu-
lar case comes before him,

In the case of Hodeins v MeNesy, 9 Gr. 303,
the master in his Jjudgment, 5 decree was made for the adminis-
tration of an estate, In Prosecuting the decree,

the master haq
as to who were the next of kin, In angwer
to a claim to be ope o in, the objection wag taken,
ing the issue of a marriage

5 clearly in such a

referred to b y

So in 7z, Ldinburgh Life dssurance Co. v. Allen,

in taking the account of what wag due to the plaintiffs

assignees of one Gamble, the question arose, whether the
Plaintifis’ claim was limited to the amount due Gamble g¢ the
time the first deed was €xecuted, or whether an agreement
subsequently made, by which Allen charged the surplus in
Gamble’s hands, after satisfying the trusts of the deed, with
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further advances made to him, enured to their benefit or not.
That agreement had been referred to in the pleadings, but it
related merely to the account to be taken under the decree, and
to the question whether the account claimed was to stop at a
particular date or not. So the Court held that the master could
deal with it.

In Sunter v. Johnston (not reported), a partition suit, the
claim of two members of a family to be heirs-at-law, was
disputed, on the ground that they were born before a marriage
between their parents was celebrated in the United States.
There the master had to decide the question, a decision of
which was evaded by the. late Chancellor Vankoughnet, in
Cullen v. Cullen, namely, whether a previous secret marriage
in Montreal, by a catholic priest, without license or publication
of banns, was valid or not.

So in Re Smith (not reported), a suit for administration and
partition, a woman came forward claiming dower as the widow
of the intestate, and to be entitled to a life estate in the share
of her deceased child. Her marriage to the intestate being dis-
puted, the master had to inquire into it, and found that no
marriage had taken place, and that the marriage certificate
produced was a forgery.

In Darling v. Darling, 16 C. L. J. N. S. 112, which was an ad-
ministration“suit, an office copy of the decree was served upon an
annuitant under the will, who came in claiming the full annuity
given her, and a large amount for arrears unpaid. In answer to
the claim, the executor produced a document, by which she had
many years before released a portion of the annuity.  This
document, the annuitant then alleged, had been obtained: from
her by the fraudulent representation that the will was void, and
that she was entitled to nothing but what the charity of the next
of kin chose to give her, a fraud which she never discovered
until she had been served in the suit. The question of whether
the release had been so obtained, the master held could be en-
tertained by him,

In all these cases it will be seen that the question was one
which emerged in the master's office, and could not have been
raised at an earlier stage in the suit,

The case here is entirely different. The agreement was set up
in the answer, and is the foundation of the defendant’s claim to

BN e e e
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the remuneration asked Yor his services.
desired to impeach that document, he should
bill, setting up that the alleged agreement h
from. him improperly and by taking
But he did nothing of the kind.

Then the Court ma

Had the plaintiff
have amended his
ad been obtained
undue advantage of him.

de a decree directing certain inquiries,
and ordering that the balance in the defendant’s hands, ¢ Jess

the defendant’s commission of zo per cent.,”” should be paid
into court. By 50 doing, the Court recognized that instrument
as valid, for the only right the defendant had to a commission
of 20 per cent. was derived under it. The master, then, had

o power to declare that agreement void, and the first ground
of appeal should be allowed.

The second, third and fourth grounds of appeal, are practi-
cally arguments why the first should be allowed.

The fifth ground of appeal should also be allowed.
been unable to find, on a careful perusal of the evidence,
anything which will Support a finding that the plainti
intoxicated at the time of making the agreement.

There is no doubt, from the evidence,
about the time in question, drinking heay
a contract on account of drunkenness, it is not sufficient that
the party is under undue excitement from liquor, Crippen v.
Ogilvie, 15 Gr. 490; 18 Gr. 253. It must rise to that degree
which may be called excessive drunkenness ; where the party is
deprived of his reason and understanding, Lightfoot v. Heron,
3Y. & C. Ex, 586. Nor is there any evidence here that the
defendant by contrivance induced the Plaintiff to take too much
drink, and afterwards took advantage of his condition, by en-

tering into the agreement with him. See Cpop v. Clayworth,
18 Ves, 12 Say v. Barwick, 1V, & B. 195 ; Nagle v. Baylor,
3 Dr. & War. 6o, '

ff was

that the plaintiff was,
ily. But to set aside

The sixth ground of appeal is, that the master improperly
disallowed the commission of five per cent. charged by the
auctioneer.

The agreement says, that the expenses,
these ‘“ the Paying of auctioneer’s fees,”’
parties in certain Proportions,
allowing the defendant the 20 per

mentioning among
are to be borne by the
The master, however, while
cent, commission, has charged
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against'him, not a proportion, but the whole of the auctioneer's
fees. At least it was so stated by counsel on the argument.
The defendant appeals on that ground, and the plaintiff’s
counsel admitted that it was so. No person reading the report
would ever discover that to be the case, for in it the master
allows him for commission $5,165.23, which is $100 more than
the proper commission upon the amount stated as having come
to his hands.

In connection with this sixth ground of appeal, I presume the
seventh should be taken. It is as follows: ‘‘Because the master,
in his said report, charges the defendant with moneys which
never came to his hands and were never received by him.”

The foundation for this seventh objection, as I understand it,
is, that the auctioneer’s fees charged by Wolf were not paid to
him by the defendant out of moneys which he had received,
but were retained by Wolf out of moneys in his hands, proceeds
of sales of the lands in question. The evidence shows that the
lands were sold by Wolf, the plaintiff assenting to his being
employed, and that Wolf charged and retained a commission
of five per cent. upon the amount realized. This.is objected to
as excessive and improper, because. it resulted from the defen-
dant’s negligence in not making a bargain with Wolf before the
sale.

Under the terms of the decree, this was a matter which was
quite competent, nay, which it was incumbent upon the master
to inquire into. - He has, however, in my judgment, erred in
charging the whole amount against the defendant.

For the present, I waive the consideration of the seventh objec-
tion,

Under the agreement, ¢ the paying of auctioneer’s fees,’’ was
part of the expenses to be borne by the parties, in proportion to
their interests. The auctioneer here was employed with the as-
sent of the plaintif. He was the medium through which the
property was actually offered to the public, and the person by
whom the large sum realized was obtained. Benefit was derived
from his services, the master should, therefore, have inquired
what would have been the proper amount of his charges, had the
defendant been careful to make a bargain with him before the
sale, and have allowed, as part of the expenses properly incurred,
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which the services

2 per cent.  The remainder of the su

As to it, not
able argument against the defendant
when it never came to his hand

have come to the conclusion that the defen

the seventh objection,

with it,

He was the paid agent of th

Wwas, as such agent
an auctioneer, and to see that
curred.  From the evidence it
ment made beforehand, the
could have been obtained for
to his negligencefi#hat such an

€ase an account may be taken 1

and expense. . Costs of appeal
allowed according as parties faj]

of Montreal v. Ryan, 13 Gr. 204.
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ned. Were I to €Xpress an opinion
my reading of the evidence,
of this auctioneer,
tioneer could haye been secured, had ¢

services of
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as to
the amount at
or of a competent ayc.

withstanding Mr, Killam’s
being liable for the money,
s but was retained by Wolf, 1
dant should be charged

e plaintiff, paid a high commiission

€15 connectgd with the sale of this land. Tt
» Part of his duty to make ar

rangements with
10 unnecessary expenses were in-
is clear that by a special arrange-

C a competent auctioneer
a smaller amount. [t was owing
arrangement was not made, . and

allowed and charged, in which
y the order, thus avoiding delay
and rehearing to be taxed and
ed or succeeded, following Bank
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[IN THE CounTy COURT OF THE COUNTY OF SELKIRK.]

ALLAN v. GORDON.

Liability of sharcholders Jor amount of unpaid stock.

The defendant signed the following memorandum, w,
a page of a book, kept as a minute book of the meeti;
who intended forming a company :

“ We, the undersigned, do l\cro:b)J agree to pay for the amount of stock
after our respective names, and we further agree and bind ourselves to abide
by the by-laws, rules, and regulations of the association.”

hich was written upon
ngs of vafious persons

The defendant did not sign the petition for letters patent, nor any memor-
andum of association, but paid $10 on account of his subscription for a share.

In an action by the plaintiff, a creditor of the company, for unpaid calls,

Held, that the defendant was not liable.

George Patterson for plaintiff.
J- S. Hough for defendant.

; [72h March, 1884.]
ARDAGH, Co. J.—This case was heard at a special sittings of
this Court, when judgment was reserved. Upon the best con-
sideration I have been able to give the matter, I am of opinion
that on the evidence before me, the plaintiff is not entitled to
recover from the defendant. §

I have arrived at this conclusion on the following grounds :—
First, this suit is brought under the provisions of Sections 271
and 272 of the Manitoba Joint Stock Companies Incorporation
Act, which provides that ¢ each shareholder, until the whole
amount of his stock has been paid up, shall be individually
liable to the creditors of the company to an equal amount to
‘that not paid up thereon, but shall not be liable to an action
therefor by any creditor before an execution against the com-
pany has been returued unsatisfied in whole or in “part,”’ etc.
The liability of the shareholder is restricted by Section 272 to
the unpaid amount of his shares. I feit inclined to hold, if I
could do so with any hope that the decision would be upheld on
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of the Proceedings of the Proposed company, were liable to the
creditors of the company, as [ think they ought andq intended to
be ; but with the best intentions in this direction‘ in favor of the
plaintiff, [ fing myself unable to carry out my first impression

without putting too great 4 strain upon the equitable view of the
question, A

The subscription referred to appears to haye
first meeting of the Promoters of the
of February, 1883, but the formal g

makes no mention of the proposed ¢
of each share, i

been made at the
company held oy the 26th
greement heading the |jse
ompany, or of the amount

selves liable, or to whoni,

the proceedings of the meet.
ing by being above the signature of the chairman, nor i it

afterwards ip any way authenticated, There is no reference to
the Act under the Provisions of which this suit is instituted, anq

even the « By-Laws, Rules and Regulations ' referred to in the
headingarenot produced to

scription and the liability so
A number of meetings of so-called director:
held and at one of them a ballot for members takes place at

a deposit, In the
s the Mmeaning of this Proceeding
butan inference can be reasonably drawn
al subscribers were not to be considered
s of the proposed company unti] electeq

absence of the by-Laws, etc,
cannot be fully known,
from it, that the origin
shareholders or member:

k Exchange,” with a
ntary association, of
which proposed to itself at
corporated body, with cer-

10

re did exist-a voly
apparently unlimited responsibility,
some future time o merge into an i

YOL. 1. M, L, R,
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,,/ tain rights and privileges, and undefined responsibilities. To
“1, obtain this status a number of the promoters of the company,—

not less than five,—had to petition the Lieutenant-Governor in
Council, and after complying with certain requirements of the
Act, they, and others who might become shareholders in the
company are created a body politic and corporate, for the
certain purposes mentioned in the application. The petition is
required to be signed by all the shareholders whose names are
proposed to be inserted in the letters patent, or othetwise a
*“ Memorandum of association signed by all the parties whose
names are to be inserted "’ has to be filed. The letters patent
are issued to the subscribers of the petition, and to ‘“all and
every such person or persons, as now is, are or shall at any time
thereafter become shareholders in the said company under the
provisions of the said Act, and of the by-laws of the company
made under the authority thereof.” The words “and all and
every such other person, as now is and are,” I hold to mean
those persons who have subscribed to the memorandum of asso-
ciation if any, but who are not subscribers to the petition.

The present defendant is not a petitioner, and it is not shown
that any memorandum of association to which he is a subscriber
has been filed. I think therefore that whatever liability he may
have incurred by subscribing the list in the minute book, and
talﬁing part in certain proceedings out of which the present and
other claims arose, he cannot be held liable under the special
provisions of the Joint Stock Companies Act already referred to.
Some proceedings appear to have been taken subsequent to the
date of the letters patent, but the defendant is not shown to
have taken part in them, or to have been in any way formally
recognized, or treated as a shareholder of the company after it
was legally constituted.

That debts were incurred on the responsibility of the subscri-
bers to the original list, and to a considerable amount, is evident, -
and that those subscribers should consider themselves responsible
even if the law does not make them so, is, I think, very plain.
It may be said of course on the other hand that no one was
obliged to become the creditor of an irresponsible body,—if
they were s9 ; and that before giving credit to an alleged cor-
porate body, the fact of its legal existence, and the extent of its
liability should have been inquired into by the party most
interested. : :
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The only case bearing upon the matter that
to laok at is that of Nasmith v, Manning,
5 Ont. App. R. 126, But there the compan
ated by special Act of the Legislature,
linder which'it was sought to make the
taken under the chart

I have had time
29U. C. C. P. 34;
y’had been incorpor-
and the proceedings
defendant liable were
erand not previous to it, The decision

account.

As the question is presented befor:
the proper course seems to be
suited which I do accordingly.

e me in the present action,
to order the plaintiff to be non-

UNION BANK OF LOWER CANADA v, DOUGLASS.
Confessing Judgment— Fraudulent Preference.

In pursuance of an agreemen|
then in insolvent circumstances), two documents *
were executed. By the first' the creditors released H., from all liability in
respect of notes, held for his indebtedness to them, and undertook to indem- .
nify him against the payment of any such notes as might be under discount,

By the same instriment the original debts were revived
diately payable, i

t made between the defendan

t H. (who was
and certain of his creditors,

,’and became imme.

. PR,

By the second instrument tiie

defendant D, in ‘order that an ac
the claims,

creditors assigned all their claims to the

tion might be brought for the recovery of all
0 ]

It was at the same time verbally agreed that such an action should at once

be brought, and that defendant H. should facilitate the obtaining of the J

judgment,

On the day after the execution of these documents,
Service was at once accepted by an attorney for H, De
were filed on the same day. " On the day following,
ined on his pleas, and on the next an order was ma
upon which judgment was signed apd execution iss

a writ was issued,
claration and pleas
the defendant was exam-

de striking out the Pleas,
ued.
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Upon a bill filed by a subsequent judgment creditor,

Held, that the judgment obtained by D. was void, as against the plaintiffs, as
being a fraudulent preference.

A. C. Killam, J B }lerrtlmr and G. F. Brophy, for
plaintiffs.

F. B. Robertson, G. B, Gordon and H. E. Crawford, for
defendants,

[25th April, 1884.]

TavLor, J.—This suit is instituted by the plaintiffs as credi-
tors of George Hodder, who carried on business unders the
style of Hodder & Sons, to have a judgment recovered by the
defendant Douglass against Hodder, and the writ of execution
issued thereunder declared fraudulent and void.as against them.
The bill as originally filed was against Douglass, the judgment
creditor, and Hodder, the debtor. Afterwards it was amended
by adding James L. Turner as a defendant, and charging him
with being the instigator of the alleged fraud, and the active
agent of Douglass in carrying it out.

From the evidence it appears that in the summer of 1883,
Hodder was in insolvent circumstances. Besides the judgment
impeached in this suit, which is for $9,174.97, there are in the
sheriff’s hands executions, one at the suit of Ward for g710.22,
another at the suit of Flanagan for $#858.73, and then executions
upon judgments recovered by the plaintiffs for the aggregate
amount of $4,070.72. These make up a total amount of
$14,814.64. His stock in trade and assets when seized by the
sheriff under the execution of Douglass, appeared by the inven-
tory to be $7,849.52, but when sold the amount realized was
$4,081.75.

In the latter part of June, 1883, the firm of Turner, Mc-
Keand & Co. had issued a writ against Hodder. Soon after, the
defendant Turner, who is a member of that firm, by a telephone
message asked Hodder to come and see him, in response to
which, Hodder being out of town, theson W, E, Hodder, waited

.upon him, or young Hodder, the son, voluntarily went to

see Turner. Both were examined, and they do not quite agree
as to which of them made the first move towards their meeting.
At all events they came together, and there was a conversation
as to Hodder’s financial position. The young man says he
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all the merﬂchants to whom his father

mentioned the names of
owed money, but said nothing about his liabiljt
He was not, he said, asked as to that,
this interview he had he.

ies to the Banks,

Turner says that before
ard rumors that

He and young Hodder then went to consult a solicitor, the
young man acting throughout, as s admitted by the defendant
Hodder, when examined in thig suit, as agent for his father,
The result of the interview with the solicitor was negotiations
being opened with the defendant Douglass, whose firm were also
creditors, and the withdrawal by Tirner of the writ which had
been issued by his firm against Hodder, The indebtedness of
Hodder to the various merchants, was at this time in the form,
partly of open accounts, partly of overdye notes, and partly of
notes under discount at banks. Two Papers were accordingly

prepared, by one of which exhibit D., after reciting that the
creditors signing i

notes which he
liability thereon,
liability in respect of them

the Bank, reserving, however, their rights and claims against
him, for and in respect of the original considerations in respect
of which the notes were given. By the other Paper, exhibit B,,
the several creditors assigned, transferred, and set over to the de-
fendant Douglass, all the debts and choses jn action, owing to them
respectively by Hodder and belonging to them as against him,

The date upon which these papers were signed was the 27th of
June. On the next day, the 28th, a sui i
of the defendant Douglass

entered, declaration filed and served, and
filed, all on the same day,

On the 29th, Hodder w.

as examined on his Plea, when he
admitted the correctness of

the claims severally set out in he
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declaration, that they had been assigned to the plaintiff and that
he had no defence. Next day, the zoth, an order was obtained
on the examination of Hodder, striking out his plea and allow-
ing final judgment to be signed. Judgment was signed the same
day ; execution issued and placed in the sheriff’s hands.

In due course the stock in trade and assets were exposed for
sale by the sheriff, when they were purchased by the son, W. E.
Hodder, professing to act as the agent of H. S. Black. This
Black is in the employment of a clothing firm, apparently travel-
ling for them. The business is now managed by young Hodder.
Black, he says, takes no part in it,

After the sale which the deputy sheriff says produced a fair
price, and which was a cash one, the several creditors. who had
signed the exhibits B. and D. signed another docunfent by which

they agreed, in consideration of the sheriff letting Black into |

possession of the stock, to guarantee to the sheriff payment by
Black, on demand, of the balance of the purchase money, which
was in fact the whole amount, less g1000 paid down.

The assignment made to Douglass by his own firm of Griffin

& Douglass, and by the other creditors of Hodder, was made

without consideration, not under seal, and he when examined

said, the object of taking it was to save costs by having only one

- writ, and to divide the proceeds of sale when realized, pro rata
among the assigning creditors.

Such being the case, the plaintiffs urge that there was no in-
debtedness from Hodder to Douglass, at the time the writ was
issued, and the judgment signed. That the judgment obtained
in an action brought by the assignee in his own name cannot be
upheld, as the statute, Con. Stat. c. 37, which by the ggth section,
permits an assignee of a debt or chose in action to sue in equity
or bring an action at law in his own name, in the 1ooth section
defines ““assignee’’ to be “any person . . . becoming entitled
toany . . . assignment or transfer, or any derivative or other
title to a debt or chose in action, and possessing at the time the
action or suit is brought, the whole and entire beneficial interest
therein, and the right toreceive the subject or proceeds thereof.’

It seems to me doubtful whether, the judgment having been
recovered, any one but the debtor himself can take this objec-
tion. The question of whether the action is properly brought
by theassignee in his own name, or whether it should have been
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brought in the nam
affects him, ag he s
suit, brought aj
other person,

case, it is not |

e of the assignor,
hould not be €xpose
gainst him for the sam,
At al] events, in the vj
mportant to further cor

The learned/e unsel’for the defend
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They do not, however,
end that it cannot be in
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tions specified jn our
fraudulent Preferences,

io are confidently relieq

on as
defendants’ Position,

The first of these is Young v. Christie,
was held, that the fact that a debtor defen
against him by a credito

D another syjt

» of which our Act
Was so held by the Jate

full Court, Byt¢
liberty in the present unsatisfactor
what is written,’’ added, ¢

although I admit that
in favor of the plaintiff’s v

iew is of great force, "’
The next case was McKenna v,
Smith being indebted to McKenna
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following Young v. Christie, which he said,
think, decides that one creditor facilitated
the recognized forms of law, in obt
no ground for interference.”’

“very properly, I
, another delayed, by
aining a judgment, affords

The learned Chancellor w.
ing, that granting relief, is really taking away the preference
from one creditor and giving it to another, That consideration
exists as well, and has often been urged by counsel, where chattel
mortgages are attacked as fraudulent, but the Court has never,

on that account, been deterred from giving effect to well-gronnded
objections to such instruments,

The judges who decided the earlier cases did not, I think,
contemplate dealing with cases in which there were any active
steps taken by the debtor, to facilitate one creditor at the ex-
pense of another, further than the mere’ entering an appearance

in the one suit, and refraining from it in the second would do
50.

Thus in the case just cited, the learned Chancellor said,
““ While the Act endeavours to prevent the debtor himself when
in insolvent cifcumstances, from helping a particular creditor by
any act of "his own, to a portion of his property, it leaves it
open to any such creditor by active proceedings on his part, the
debtor being passive, to Sweep away the whole estate from-all
the other creditors.”’ In course of time, however, the Court of
Chancery in Ontario got beyond that, and Zasats v. Bixel, 28
Gr. 593, was decided by Chancellor Spragge. The defendant
was in insolvent circumstances, and being sued by Labatt, and
also by his son, he defended the suit by Labatt, and only entered
an appearance in the son’s suit, whereby he was enabled to get
an earlier judgment. It was admitted that the appearance in
that suit had been put in, in order to judgment being recovered
more rapidly. The learned Chancellor, after remarking upon
Young v. Christie, McKenna v, Smith, and some other cases,
and that if construing the Statute for the first time, he would
hold that what had been done was not within the Statute, said,
‘““The Statute avoids a judgment, the recovery of which is fa-
cilitated by the debtor in order toits gaining priority, but not
all such judgments. There are several ways in which the re-
covery of a judgment may be facilitated. By confession, cog-
novit actionem, or warrant of attorney ; that is a class, By ab-

as in that case pressed with the feel-
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e Staining from making any defence
appearance and
interms is prohibi

in one suit, By entering
aking no further defence, Only the firgt class
ted by the Statutes.”’
After quoting the language of C,

J. Draperin %; racmer v, G/e.rlv
o U.C. C, P.; at page 475, th;

at where a Statyte contains pro-
» Visions, which are a departure from the common law, while it js
Proper, so far ag necessary to give these full effect, to hold the
common lawy Superseded by them, yet it i against Principle and
authority to infringe any further than js necessary for obtaining
the full measyre of relief anq benefit the Act was intended to
give, he Proceeded to say,  The Statute diq remedy an evjl, I¢
might haye gone further, in the same direction, byt did not.
If the Courts 80 further in the same direction, where the
lature has stopped, what woulq it be but legislation 7’
The next case was McEdie v, Watt, decided’ by V. C. Blake
and affirmed by the Court of Appeal, It never appeared in the
regular reports, but in 17U.C. L, J.

473and 1 C, L, T, 722,
the following short note of the Jjudgment of the Court of Appeal
is given ; ““Held, affirming the

cases under the Absconding

coming under R, §, 0. c. 118
followed,

Legis-

y Labatt y, Bixe

In Heaman v, Seale, 29 Gr. 278, the
Pearance, and filed Pleas in the suit first
the second action he entered
on the same day that the latter were fileq he signed a relicta
verfficatione, after which, judgment was. signed and €xecution
issued, Proudfoot Vv, ¢, held that the Jjudgment did not offend
against the Statute, SAying, “A pojisa verificatione is neither a
confession nor 5 cognovit

» 1O a warrant of attorney, and s
therefore not prohibited by the Statute, "’

The same learned Judge also held in King
113, that, ¢ {Jnder the decisions there
the Statute j

debtor entered an ap-
begun against him. To
an appearance and filed pleas, but

v. Dmmm, 29 Gr.
Wwould be no violation of
htage of a credit not hav-
0n a merger of the debt,
any such merger, for the Statute only avoids a

judgment, 5 COgnovit actionem, or g warrant of at-
torney to confesg Jjudgment,”’

Dayis v, Wickson, 1 On, R. 369, was a case in which an
order had been obtained in chambers, on consent, striking oyt
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the defence, and giving leave to enter up judgment, Although
Chancellor Boyd, who heard the cause, says he does not think
that the plaintiff could have successfully attacked the judgment
recovered by Wickson against Foster, yet that is a mere obiter
dictum, for he had previously said, that for the purpose of de-
ciding the questions before him, ““ It becomes unnecessary to
€xpress any opinion upon the validity of the judgment recovered
by Wickson against Foster.”
The question came before the Queen’s Bench Division of the
High Court of Justice, in Ontario, in Zurner v. Lucas, 1 Ont.
R. 625. There the debtor’s solicitor in one of two suits brought
against him, gave a consent to an order striking out the state-
ment of defence, and giving leave to sign final judgment,
whereby priority was gained over another creditor,
Pleader issue, in which the creditor who so obtained the earlier
judgment was defendant, Button, J. A, before whom it was tried,
gave a verdict in his favor, but stated that had he not felt bound
by authority, he would have given it in favor of the plaintiff. In
Term, on a motion to set aside the verdict, Mr. Justice Armour
in a vigorous judgment, expressed his dissent from the view which
had been taken by the Court, but he cam
the rule 775 must be discharged, because the cases already de-
cided, and which were authorities binding upon him, had limited
the words, confession of judgment, cognopsy actionem, and war-
rant of attorney to confess judgment, strictly to the instruments
technically known as such, at the time of the passing of the Act.
C. J. Hagarty and Mr. Justice Cameron
but contented themselves b
which he had arrived,

€ to the conclusion that

gave no judgments,
¥ concurring in the conclusion at

The latest case is MacDonald v, Cromdie, 2 Ont, R. 243, which
was before the same Division of the High Court of Justice,
There Armour, J,, having decided an interpleader issue in accord-
ance with the views he had expressed in  Zurper v. Lucas, the
verdict was set aside in Term,C. J. Hagarty and Mr. Justice Camer-
onboth delivering lengthened judgments, in which they upheld the
views expressed in previous cases. Mr, Justice Armour adhered
to his original judgment, This case has since been carried to
appeal, and the judgment has beén affirmed,

These cases show, that a large number of the judges in Ontario
uphold judgments obtajned under circumstances like those in the
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gh the obtaining of them is assigteq by the
€Xpress purpose of giving a Patticular creditor a
that they uphold them on the narrow anq techni-
they are not within the letter of the Statute,

€50, is, in the interests of commercia]
and of plain honest dealing, in my humble judgment,
greatly to be regretted,

Present case, althoy
debtor, for the

Preference, anqg
cal ground, that

The principle already referreq to,
in Kraemer V. Gless, or as it was sta
donald v, meh'f, “When the L
known significance ang Meaning,
them as applicable to 4] matters th
character, or capable of effecting a mischief

Specially prohibited,” is pno doubt correct,
that whatever is prohibited by law to pe

as enunciated by C, J. Draper
ted by C. J. Hagarty in a,,.
egislature make use of words of
We are not at liberty to extend

Yet it is equally trye,
done directly, cannot
itous contrivance, ¢

y Quandy aliguid Drokibetur Seerl ex diyecy,
Drohibetur of 2er obliguum,

It was thys stated by Lorg Chancellor Cranworth jn Philpots
v. Sz, George's Hospital, 6 1. L atp, 349, “Prohibitory statutes

ing Something which, formerly, it yag lawfu]

nything done is syf.
stantially\that which j perfectly open to the
Court to say that tha; t comes within the
Spitit of the Statute, ect which the Statyte
meant to prohibit, b the true construction
of the Statute jt ist Or one of the things, actually pro-
hibited.”

cause j
Or tends to effect the obj

ut because by reason of
he thing,

Now what s it th
preferring one creditor
debtor? [t declares th
ces, and knowing himse|
with a creditor, acts g as t
ity over his other creditor,
them, the means taken to
void, That, in short, sycl

at the Statute prohibits here p Is it not the

at the expense of another by ap insolvent
at where a debtor in insolvent circumstan-
If to be 50, voluntarily or by collusion
0 give that creditor a preference or prior-
s and thereby to hinder, defeat or delay
effect such Purpose shall be null ang
12 preference js 5 fraudulent ope,

actionem, or war.
at js specifically deqlt
hat section the narrow

to confess judgment, th

am not disposed to but upon ¢,
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construction put upon it by the Ontario judges. On the contrary
I concur in, and am prepared to adopt, the language used by Mr.
Justice Armour, in Turner v. Lucas, when he said : “Speaking
for myself alone, had the matter been res integra, I would have
held that where a defendant, being a debtor in the circumstances
and with the intent in the act mentioned, had actively interfered
to enable a plaintiff, his creditor, to recover a judgment against
him sooner than he could have recovered it by due course of law,
and without such interference, such defendant was giving a con-
fession of judgment, within the very words of the ‘Act, and
certainly within its spirit, and was doing the very mischief aimed
at by the Act ; and I would not have thought that in so constru-
ing the Act I was legislating, but only making “such construction
as should suppress the mischief, and advance the remedy, and
should suppress subtile inventions and evasions for* continuance

of the mischief, and pro privato commods, and should add force

and life to the cure and remedy, according to the true intent of
the makers of the Act, pro bono publico.” The decisions bind-
ing upon him as authorities prevented him from giving effect to
his convictions, but T am not trammelled by these. Besides there
is authority for giving the expression, ““ confession of judgment,”’
a wider meaning than that given it in the Ontario cases, a meaning
wide enough to cover the present case.

The 6 Geo. 3, c. 106, s. 133, which provided in respect of
bankrupts, that no creditor having security should receive more
than a rateable proportion of his debt, except in respect of any
execution or extent served and levied by seizure upon, or any
mortgage of, or lien, upon any part of the property of such bank-
rupt before the bankruptcy, had a proviso added, that no creditor,
though for a valuable consideration, who shall sue out execution
upon any judgment obtained by default, confession or #:? dictl,
shall avail himself of such execution, to the prejudice of other fair
creditors, but shall be paid rateably with such creditors, Andrews
v. Diggs, 4 Ex. 827, was the case of an interpleader issue, to try
whether certain goods taken in execution by the defendant were
liable to be sold by the sheriff. The execution had been issued
under a judgment obtained by judge’s order. It was contended
that this was not a judgment by confession, but Baron Rolfe,

before whom the issue was tried, held otherwise, and directed a"

verdict for the plaintiff. The jury found that the defendant’s ex-
ecution was bona fide levied. Upon a mdtion in Term to
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enter a non-suit, it was argued that the words ¢
or 74l diert,” must be construed according to th
nical meaning, But C, B, Pollock said “ The
tirely upon the mea, ing of the words ¢ judgme
The question, therefore, turnin
‘confession,’ this order i

a judgment by confession, and nothing else.”

Baron Parke said,
dicit; buta judgment by confession simply, bec:
agreed to sanction the judg
confessed.” And .Baron P
the 1o8th section, is pot to be understoo
for which Mr. Chambers contends,
parlance, a judgment by confessi
judgment by cognovit actionem,

This is not a j
fault’ or ‘nif dici) but it is in subst

It is true that in that case the
red, was one providing for the ra
estate, and that on' the judgment
would share with other creditors,
case is still a direct authority agaj
fession ” must be taken in its strj

but that is not

In the present case, the
of preference on the part of the creditors.

T
whatever to support such a contention as that,

The course adopted to secure the
a conference between Turner and young Hodde
agent of his father, followed up by a

consultation.
at'which both were present.

+ The debtor attended voluntarily to be ‘examine
examined admitted the correctness of the claims
the creditor Douglass was. the as

amination‘'a judge’s order was

and allowing final judgment to be at once signed.

z All this was done,
payment of these clai

ims, and of getting in ahead
the other creditors, 4
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In my judgment this was a fraudulent preference of these
particular creditors, to the prejudice and injury of the others;
thé transiction should be set aside, and the judgment declared
null and void as against the plaintiffs.

I therefore make a decree, declaring the judgment recov-
ered by the defendant Douglass against the defendant George
Hodder, and the execution issued thereon, fraudulent and void

" as against the plaintiffs.

The plaintiffs are entitled to costs, as against all the defendants.

ARCHIBALD v. GOLDSTEIN.

Application for a new hearing—Additional evidence.

Cause heard and decree in plaintif’s favor made on 27th March, 1883,
when defendant though absent appeared by counsel;  cause re-heard by
the full. Court in Easter Term, 1883, and judgment affirming decree given

4th February, 1884.

On 6th February, 1884, defendant presented a petition, praying that the
decree might be set aside, and that he might be allowed to adduce evidence in
his own behalf, and that the suit might be set down again for hearing and ex-
amination of witnesses, on the ground that defendant was absent from Mani-
toba and never made aware of the date of hearing.

Held, that application must be dismissed with costs.

W. R. Mulock and E. H, Morphy for petitioner.
H. M. Howell and J. S. Hough for respondents.

- Lz3th Feb., 1884.]
TAYLOR J.—This cause was heard before me on the 1oth of

March, 1883, and on the 27th of the same month a degree was
pronounced in favor of the plaintiff. At the hearinﬁounsel

for the defendant applied for a postponement on the ground- of

the defendant’s absence, which was refused as he did 'not even -

know where his client was, and could not name any time within

which it was probable he could be communicated with, ‘
.
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In Easter Term last the cas

€ was, at the instance of the de-
fendant, re-heard before the fi

ull Court,and a few days ago judg-
ment was given dismissing the re-hearing,

original hearing, cross-examined the
addressed the Court. The application
should, under the circ

plaintift’s witnesses, and

is not one however thyt
umstances, be granted.

I have read the affid

ked on by counsel for plaintiffs, They
relate chiefly to the defendant’s movements and Wwanderings

during the last twelve or eighteen months, They are exceedingly
contradictory, and some of them certainly cannot be true. The
defendant seems to have been, acéording’ to his own account,
suddenly called away*from Winnipeg in October 1882, At that
time this suit Was pending, but he seemg: to have left no address
with his wife, nor to have taken any trouble or concern about
this guit, until the plaintiff having obtained under the decree 3
report of the master finding a considerable amoynt due him,
began a suijt against his wife for the Purpose of setting aside 5
fraudulent conveyance of lands made to her. During the time
which has elapsed since he left Winnipeg, he must, faking his

rings, have been once at least, if not

oftener, in Chicago ; yet he never turned aside to come up here
and attend to this business,

His wife, who left Winnipeg soon after he did, was here in the
month of June last, and was i

against herself and her husband ‘
25th of June, she stated that her husband, the defendant
in England, It is a remarkable fact that hj
in that suit, was Sworn on the rgth of July foll
Francisco. From the time which it is shown up:
application is’ required for communication b
Winnipeg, and the defen 3
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answer must have been sent off to be sworn to just about the
time the wife was examined here, and when she swore that he
was in England.

The only evidence which it appears could be adduced if a
new hearing is granted would be that of the defendant’ and his
wife. The evidence that Brown can give, according to his
affidavit, would in no way contradict the evidence given by the
plaintiff.

The defendant by his original answer denied that he acted
as agent for the plaintiff, and in fact denied the whole case made
by the plaintiff. The evidence which the defendant and his
wife would now give, as disclosed in their affidavits, would not
in my judgment, outweigh or displace the evidence given by the
plaintiff, Treston, \Vivian and Isaac Goldstein,’ the defendant’s
brother.

Then, even were the hearing opened,-the defendant says that
the condition of his business is s(lich/ that he is unable to leave
it. With the evidence before me, or even excluding that from
consideration, from the affidavits before me made by the defend-
ant and his wife, and the different stories told at different times
as to his whereabouts and his fnovements, to permit his evidence
to be taken on commission or anywhere except in open court
could not for a single moment be thought of.

In my judgment the application must be dismissed with costs.
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CROTTY v. VROOMAN,

Latent,— Cancellation,

S. entered for a homestead
conveyed to A through whom p!
the defendant made application
complied with the requirements

and pre-emption, and subsequently by deed
laintiffs claimed, Before the Patent was issued
for the same land, alleging that S, haq not
necessary to entitle him to the land.

Upon the report of the Land Board the Minister of
entry of S. and allowed the defendant to be entered

The bill prayed that 5 Patent from the Crown granting the lands to plain-
tiffs might be issued, and

y that the entry made by the defendant should be set
aside, . !

the Interior cancelled the
for the land,

Held, that the Court had no jurisdiction to grant the relief prayed,

H. M. Howelland - s, Kennedy for plaintiffs, ¢
-
J- 4. M. dikins and G. G. Mills for defendant,

: Lok April, 18831
TavLOR, J.—In the spring of 1879 one J. E, Stirton had
himself entered for 160 acres of land, the N, E, quarter of sec-
tion 24, in township 2, range’ 10, west of the first principal
meridian, for the purpo

ing a homestead right in
respect thereof; under sectj

During the
ing years, he was at.
hereon, although the
n, and the extent of
matters in dispute,

summer of 1879,

and during the two follow:
different periods

on the land and did work t
€ Was in actual occupatio;
or improvements made, are

By deed dated the 29th of No
sectionsto one Adamson;
application was made to

the work done,

V., 1881, he conveyed bo
two days after, on the ys¢ of Dec
the local agent at Nelsonville,
subsection of section 34 of
Act, by Paying the government price of gr per ac
money was paid and a recommendation for
local agent. On the 31st of December fo]]
VoL. 1. M. L. R,

th quarter
ember, an
to obtain
the Land
re. The
patent made by the
owing, Adamson,’ by

11
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deed of that date, conveyed to one Cochrane, who, by deed
dated the 23rd of January, 1882, conveyed to the plaintiffs.

On the 15t of June, 1882, in reply to an application from the
plaintiff’s solicitors, a communication was received by them from
the Department of the Interior at Ottawa, that the patent was
in course of preparation, and when issued would be sent to
Winnipeg.

In the meantime, however, by letters dated the 16th of January
and 24th of February, 188, the defendant applied to the Minister
of the Interior about the land in question, alleging that Stirton
had not complied with the requirements of the Department, so

as to entitle him to the land, and seeking to obtain an entry for
it for himself.

The matter was thereupon, on the 17th of March, 1882, re-
ferred for enquiry to the Commissioner of Dominion Lands at
Winnipeg, and the Board constituted under the order in council
of the 31st of October,1881. After an investigation by that Board,
areport was made on the gth of May, 1882, that Stirt;‘ had not
complied with the requirements in reference to his homestead,
and that he was not entitled to purchase or obtain a patent
therefor ; the report then went on to state “that the entry of i
Stirton for the N. E. quarter of section 24, township 2, range 10
west, as homestead, and the S. E. quarter of the same section
as a pre-emption and subsequent sale thereof to him be cancelled,
and that entry for the same be granted to Smith Vrooman."’

v

"Upon  this report the Minister of the Interior took action,
cancelled the entry of Stirton, and allowed the defendant to be
entered for the land. The present suit has in consequence been
instituted, the prayer of the bill beirg, ¢ That it may be ordered
that a patent from the Crown granting the said lands to your
complainants may be issued, and that the entry of the said lands
made by the defendant may be set aside.”’

Into an examination of the lengthened and conflicting evi-
dence upon the matter of fact, as to whether Stirton did, or did
not, comply with the requirements as to occupation, 'settlement,
and cultivation, it is not in my opinion necessary to enter. I
have come to the conclusion, upon the authorities, that the Court
has no jurisdiction to entertain the suit or to grant the relief
prayed, Itis truethe order-in-council of the 318t of October, 1881,
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brovides in clause 3» subsection (4), as follows :
.;f of the Board, as general rule,

to be held as final, subject, of
caurse, to the jurisdiction of th

e legal tribunals,”’ byt what the
jurisdiction of the legal tribunals may be, must be sought for
elsewhere. If the Court has not jurisdiction given it by statute,
the order-in-counci] cannot confer it,

As to so much of the prayer of the bjll as seeks an order for
the issuing of a patent from the Crown in favor of the plaintiffs,
I'am not aware of any jurisdiction possessed by this Court to
decree specific performance against the. Crown. That the Court
has no such jurisdictiou, has been decided in Simpson v. Grant,
5 Gr.271. Even had the Court such jurisdiction, it could not
be exercised without the Minister of Justice, as Attorney-Gen-
eral of the Dominion, being a party to the suit. In a case such
asthe present, touching a subj

Legislature of this Provi

the Attorney-Genera] of the Province, is the Proper person to

- Tepresent the interests of the Crown. I do not forget the pro-
t, (Con. Stat, c. 31, 5. 6, sub-s. 8)

by which, among the subjects in respect 8f which the Court may

exercise jurisdiction, is stated The decreeing of the, issue, of
letters patent from the Crown to rightful claimants,”’ Even if
that provision should notbe held to apply merely to cases in which
Patents can be issued by the’ Local Government, it is a jurisdic-
tion which can be exercised only when the Crown itself brings

the matter before the Court, for the purpose of having conflict-
ing claims adjudicated upon, :

As to that part of the Prayer which asks that ¢ the entry
of the said lands made by the defendant may be set aside,” the
objection might be taken that an entry is n,

Ot “‘a patent, lease,
or other instrument,”” and S0 not affected by the Provision of

the 78th section of the Dominion Lands Act, 1879, as amended
by the Dominion Statute, 43 Vic., c. 26, 5. 8. . Waiving,
however, that objection, and dealing with the question as
if the words “other instrument " woyld Cover an entry, the
section of the Dominjon Lands Act just referred to is the only
one I can find, giving the Court any jurisdiction to deal’ with
such matters.

The section as amended s as follows: «

In all cases wherein
Ppatents, leases, or other instruments respecti

ng lands have issued

““ The decision

St




152 MANITOBA -LAW REPORTS.
\

through fraud, or in error, or improvidence,
competent jurisdiction in cases respecting rea
Province, or place where steh lands are situaj
tion, bill or plaint respecting such lands,
the parties interested, or upon default of the
notice of proceedings as the said court $hati
Ppatent to be void ; and upon the registry o%
office of the Registrar-Gener
shall be void to all intents,’

any court having
1 property in the
te, may, upon ac-
and upon hearing of
said parties, after such
order, decree such
such decree in the
ral of the Dominion, such patent

This section is, except as - to the designation of the tribunals

by which the jurisdiction may be exercised, a copy of the
26th section of the Public Lands Act of Canada, 16 Vic. c.
159, (Con. Stat. Canada, c. 22, 8. 25). The effect of that
clause has on several occdsions been considered by the Court of
Chancery in Ontario. In that Province it had been held, in the
case of Boulton v. Jefrey, 1 Ont.E. & A. R. 111, decided
by the Court of Appeal as lohg ago as 1845, that where the
Government had examined into the claims of opposing parties,
to lands leased from the Crown, and had granted them to one of
those parties, the Court of Chancery had no authority to declare

the grantee of the Crown, a trustee of the lands for the opposing
= party.

The late learned Chief Justice Robinson in deliveri
judgment of the C said, “We agree with the argument of
Mr. Esten, that, even¥f it could be charged that the patent had
issued improvidently, or that the Crown had been in any manner
mitled, the consequence of that could in general only be, that
Upon a proper proceeding by the Crown, at the instance (it
might be) of the person showing himself to be prejudiced by it,
the grant should be repealed, and thus the land would be again
vested in the Crown, which unquestionably mus® be allowed to
exercise its will in disposing of jts property.””  In amore recent
case of Lawrence v. Pomeroy, 9 Gr. 474, the Court considered
itself unable to grant relief, althougly the patent had issued
in ignorance of the opposing claim of the plaintiff, upon the
fraudulent representations. of the patentee, and concealment by
him of facts'from the Crown Land Department.

The subsequent case of Barnes v. Boomer, 10 Gr. 535, was

decided by the then V. C. Spragge, now Chief Justice of On-
tario, who held that the Court was concluded by Boulton v,
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Jefrey, and that the Public L

not extend the

The same learned judge in a still Jater

Lawlor, 14 Gr.

the case in the

The late Chancellor Van
v. Pomeroy, already cited,

such a case, the

the action of the Court, I

said, that Bowulton. v, Jeffrey had decided, that t
should be by the Crown itself,

decisions of such eminent judges

quoted, it would
tion and to gran
the learned coun
the plaintiff payi

did on the 1st of December, 1881, it ce;

homestead entry,

Board could not deal, I do not consider tha

to deal with it,
sale and not of a
cases,

./- -
But here the cancellation of

tion of the defendant was n
was the act of the Minister of the I
upon a report of that Board, but stil]
ernment, and assuming the responsi
can be no doubt as to the Power of the Mini
to do 50, under the 16th sup

inion Lands Act.

In my judgment it is very
by Stirton of the Governm,
transaction from one of ho
purchase. The case of ord

dealt with in sectio
with by section 34.

vides for any person who

cision of the Commis
might, under the circ
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and Act 16 Vi, c. 159, s. 26, did »
jurisdiction of the Court. 5

case of Kennedy v.
- 228, said “The Court cannot review the de-

sioner of Crown Lands, even although it
umstances, have taken g different view of
first instance, from what he did.”’

Koughnet in the case of LZawrence
expressed a strong opinion, that in
eneral was the Proper party to invite
n Barnes v. Boomer, V. C. Spragge
he proceeding
In the face of the unanimous
as those whose language I have
T me to entertain the jurisdic-
t the relief prayed. Even if the contention of
sel for the plaintiff should be correct, that upon \
ng the Government price for the lad, as he
ased to be a case of
e, with which the Land

t I have any power
The case of Bouiton v. J#

ifrey was a case of a
free grant ; so were some, at least, of the other

Attorney-G

be impossible fo

and became one of sal

Stirton’s entry, and the substity:
ot the act of the Land Board, it
nterior, acting, it is true,
acting as and for the Gov-
bilities of the act, There
ster of the Interior
-section of section 34 of the Dom-

questionable whether the Padyment
ent price for the land, converted the
mestead entry to an ordinary case of
inary purchase and sale of lands is
0 30 of the Act; homestead rights are dealt
The 15th sub-section of that section pro-
has availed himself of the foregoing

.
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provisions for entering a homestead, obtaining a patent before
the expiration of three years, by paying the Government price
at the date of entry. He, in fact, pays for the privilege of get-
ting his patent at an earlier date, the price which the Govern-
ment was charging for the land, when he made his original entry.
That the Legislature did not intend the transaction thereby to
become one of ordinary purchase, seems clear, from the con-
cluding words of the sub-section, which require in addition to
the payment of the money, proof of settlement and cultivation
for not less than twelve months from the date of entry.

It must also be remembered that in this case the sale by Stirton
to Adamson was made before the price was paid, and the recom-
mendation for patent made by the local agent, which, under the

statute, is to be deemed evidence of an abandonment of the
right.

Even if the Court had jurisdiction to entertain the suit, the
relief prayed could not be granted without the Minister of
Justice or Attorney-General of the Dominion, being made a
party.

As, however, the Court has, in my judgment, no jurisdiction
to interfere, the bill must be dismissed with costs,

The case is one of apparent hardship upon the plaintiffs, and
I cannot help remarking upon the way in which it was dealt
with by the Land Board. Knowing that Stirton, or those who
repfesented him, made a claim to the land, the
tion was proceeded with ex parte. Stodders, who was sent to
examine and report as to any improvements, was instructed to go
to the defendant, the party seeking to have Stirton’s entry can-
celled, and to obtain the hecessary sworn statements as to
Stirton’s residence on the land. By adopting such a course, the
Board was laying itself Open to attack, by any one inclined to
question the dona fides and impartiality of the investigation,

investiga-

Itis to be hoped the Government will cause some further

oing justice between the
parties.

is 1
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ARNOLD v, CALDWELL, (a)

Using examinations of parties at trigy,
Held, that the examinati

ion, taken for the purpose of
discovery, may be used at the trial, to contradict the same party, but can-

not be put in evidence s an admission,
[#2% Februayy, 1884.]
TavLOR, J.—I concur in the conclusion arrived at by the Chief

Justice, and my brother Dubuc, that the verdict in this case
should stand,

" ButI desire to State my views upon the point of practice
raised before me at the trial, and which was also argued in Term,
asto the admitting as evidence on a trial, depositions taken
under the zoth section of chapter 31 of the Con, Stat, The
learned counsel for the defendant contended that he had a right
to make use of the depositions of two of the plaintiffs, taken
under that section, and on proof of their signatures to ‘use
in the same manner, and to the same extent t
use of any document signed by them, A¢ the trial I refused to
allow these depositions to be so used, and further consideration
of the matter has confirmed me in the opinion I thep expressed.
I'do not think that in the absence o
depositions can be so used.

them
hat he could make

f statutory authority, the

It may be observed in passing,
the section, ¢¢ anq the practice up,
as may be, conform to the settle
equity,”” applies to the Proceedin
the discovery, the time at which the examination for discovery
may be had, and the mode in which the examination and
Cross examination is to be conducted. It does not say that de-
positions so taken may be used as in Proceedings in equity. It
is well known, that in courts of equity at one time the bill con-

ndant was compelled to

e L SR XIS

ppeared with the judgment
however, was unknown at

(@) The judgment here reported should have a
of Mr. Justice Dubuc at page 81. Its existence,
the time that judgment was published,
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answer, and in the event of his not making full and complete
discovery, his answer could be excepted to for insufficiency.
When interrogatories in bills were abolished, and also cross bills
by defendant against plaintiff for discovery, which also contained
interrogatories were abolished, the method of obtaining dis-
covery by the ziva voce examination of the defendapt was intro-
duced. The depositions so taken were considered as part of the
answers ; they stood, in fact, in Place of the answers to the old
interrogatories, and on that ground could be used at the hearing
against the defendant to the same extent that his answer could
formerly be used. Procsor V. Grant, 9 Gr. 26. Even this was
at one time doubted, and I believe the late Chancellor Blake

in Simpson v. Hutchinson, ( unreported) held that they could not
be read.

The distinction between such depositions and any other docu-
ment signed by a party, and which on being proved could be
read, seems to me to be, that they are not voluntary statements,
but something forced from the party, and therefore cannot be
used unless their use is provided for by statute,

The right to obtain discovery from the opposite party at com-
mon law, was, I believe, first given by the 51st section of the
Common Law Procedure Act, which permitted the delj

very to
the opposite party of interrogatories,

That statutory authority to use the answers to these as evidence
is required, or at least was thought necessary in Ontario, is shown
by the fact that the Common Law Procedure Act passed there,
contained a clause (19 Vic. c. 43, s. 178. Con. Stat. U. C.
C. 22, 8. 192) that in case of omission without just cause to answer
interrogatories so delivered, a judge might order an oral exami-
nation, and then went on (19 Vic. c. 43, s. 179: Con, Stat.
U.C.c. 22, s 193) to provide that the examinations and depo-
sitions should be received and read as evidence, saving all just

exceptions. The same Provision is found in R. S, O, . 50,
s. 165.

I find w6 such provisions in the Statutes of this Province,

In answexto the objection stated during the argument in Term,
that the distinktion lay in these not being statements Voluntarily
made by the party, counsel urged that they might be regarded '

¢ the signing of them was the voluntary act of
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. the party,

This does not seem to pe the case
seems to be

the signature
an.essential part of the deposition,
In the old cage of

y 1 P. W, 414, a
witness wag partially examined, angd the €xamination being ad-

Jjourned untj) another day, he Was suddenly taken jf and died.

he report 80es on to say that the Master of the Rolls was
moved ““ that thig witness’ i

might be made use of,"’
could not be, the witness

aving signed hig examination,
But his Honor having advised ;

a-

ot be made yge of. It seems
ined, the examinations gpe read
over to him, and the Wwitness is at liberty to amend' or g,
thing, after which he sj

lter any
gns them, and thep (but not before) the
€xaminations are complete and 8ood evidence,

So in Ontarjp after the

Practice of taking such €xaminations
in short-hanqd was introduced, Special Statutory provision was

made, (Ont. Star, 41 Vic, ¢, 8, 5, 8,) that where the €xaminatiop
is taken in short-hand, « ¢ shall not he nhecessary for the depo-
sitions to be read over to, or signed by, the person examined,
unless the Jjudge so direcis, when the examination is taken before
a judge, or in other cases, unless any of the partjes so desire,”

en could be reaq at the trial,
ce and expense, [f a party is
for discovery, any examination

To hold that depositions so tak
would lead to 8reat inconvenien
examined by the opposite party,
by his own counsel is only by way of explanation, yet if the de-
Positions can be used at the trial, it woylq be necessdry for |y
own counsel to i im as fully as if ha were. giving eyj.
dence at the trial, or i S€ every client myst be called at
» the party woylq be exposed to the very

i €Xposed in this case, Two
of the plaintifs had bee i for discovery, byt one of
them was not called as a witness on his own behalf at the trial,
At the close of the defendant’s case, the counsel for the de-
fendant Proposed to use the depositions of the plaintiff no;
called, he having then no opportunity of giving full evidence in
his own behalf, or explaining anything,

Lstill hold that

the depositions were properly excluded at the
trial,
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[IN THE CouNTY COURT OF THE COUNTY OF SELKIRK.]

ROACH v. CANADIAN PACIFIC RAILWAY CO.
Liability of Railway Company. as carriers.

Plainiiff delivered certain goods to the Grand Trunk Railway for carriage
to Winnipeg. - Defendants in the course of transit received the goods and
were paid freight charges over their line. Defendants delivered the goods at
Winnipeg to a cartage company to be delivered to plaintiff, but some of (hen’
were not so delivered. '

Held defendants liable.
C. P. Wilson for plaintiff,
Aikins, Culver & Hamilton (W. Bearisto) for defendants.

(225t March, 1884.]
ARpaGH, Co. J.—This action is brought to recover the value of
certain household goods, delivered to the Grand Trunk Railway
on the 215t of December, 1883, at Montreal, for carriage to Win-
nipeg and delivery here to the plaintiff, and which it is alleged
came into the possession of the defendants and were lost by
them. :

Cx] the 31st of January, 1884, the Manitoba Cartage Company
notified the plaintiff that the goods in question, with others, had

been received by the defendants at St. Vincent and brought to
Winnipeg.

On the 1st of February, the Cartage Company made delivery
of all the goods that had been shipped, with the exception of
those for the value of which this action is brought.

The plaintiff paid to the Cartage Company $13.75 claimed by

the defendants for freight and charges from St. Vincent to '

Winnipeg. It was shown that an agreement existed between
the defendants and the Cartage Company, for the delivery by
the latter, of freight arriving at Winnipeg in charge of the
former. There was some discrepancy between the number of
packages shipped and delivered, the former number being 103,
and the latter 109. This was accounted for by some of the
original packages being broken up.
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The defendants offered to prove that the articles mentioned
in the advice note sent to the plaintiff had been delivered to the
Cartage Company, and it was admitted tha
be given. The plaintiff seems to" haye given sufficient proof
that the goods in question were not delivered to him.

The allegation of the defendants that they delivered the goods
to the Cartage Company, and thejr advice note traces the

property into their custody, by admission. The value of the
Property is proved to be as claimed.

the Grand Trunk Railway is
was also contended, although 1

it e
=
o
(=N
o
o
=1
&
=
@
Q
=]
=
3
=
o
-
=
5
=

primarily liable, and I think it

do not find it in my notes, that if the ddfendants could at any .
time have been liable; the Cartage Company must under the
evidence be now held responsible, as the latter are g chartered
company, of common carriers, in the same sense that the
defendants are so, and the defendants having shown that the
goods had been handed over to, and taken in charge by, the
Cartage Company to deliver to the Plaintiff, the plaintiff should
sue either them or the Grand Trunk Railway.

T have stated this last Proposition as it
from what I assume tq be the defendants P
Court the ordinary and simple statement
.. like the present, must be considered as covering the ordinary
formal counts in which plaintiffs declare their cause of action
and the legal liability of the defendant in th
law and equity ; and the defendant’
must also be held to entitle hi
and law, as he might do by
the Courts above.

presents itself to me,
oint of view. In this
of the claim, in cases

)
€ superior courts of
s simple denial of liability
m to raise the same - issues ‘of fact
formal Pleadings or a demurrer in

The plaintiff may be considered then as claiming the value of

the goods in question in assumpsit ex contractu, and in tort ex
delicto. The defendants, a¢ common carriers, undertook and
promised to carry the plaintif’s goods from St. Vincent to
Winnipeg, and there to deliver them to the plaintiff, and they
also, having received the goods for a specific purpose, committed
a wrong for which the plaintiff at common law claims to be

entitled to damages, the outcome of the wrong or tort being the
failure to deliver. 7

The defendants will be considered as alleging that théy made

159

t such proof could
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1o promise to the plaintiff, and only carried the goods as agents
of or sub-contractors with the Grand Trunk Railway ; and that
they have not been guilty of any wrong for which the plaintiff
is entitled to recover damages from them.

The authorities which affect the whole question of liability in
respect to claims like the present one are very numerous, as
might be expected, when the nature and extent of railway
traffic on ‘this continent and in Englam;i's considered. The
following English cases are among thole most frequently
referred to in this connection i—Muschamp v. Lancaster Ry.
Co.,, 8 M. & W. 421 ; Martinv. Great Indian P. R. Co., L.
R. 3 Ex. 9; Wilty v. W. Cornwall R. Co., 2H. & N. 703 ;
Bristol and Ex. R. Co. v. Collins, 7 H. L. 194; Mytton v.
Mid. R. Co., 4 H. &. N. 615; Phillips v. Clarke, 2 C. B. N.
S.156; G. W. R. Co. v. Goodman, 12 C. B. 313; Gill v.
Manchester Ry. Co., L. R. 8§ Q. B. 186; Hayn v. Culliford,
L. R. 4 C. P. Div. 182; Coxon v. G. W. R. Co.,, s H. & N.
274; Alton v. Mid. R. Co., 19 C. B. N. S. 213; Foulkes v.
Met. Dis. R. Co., L. R. 5 C. P. Div. 157.

I have as far as time permitted looked over these cases, which
I bave set down in the order as to time in which they have been
ppblished, but it will not be necessary in this suit to refer
“particularly to more than two or three of the latest decisions,
which I take it ought asa rule to be con,sidered as governing
the previous ones if they do not affirm them.

In the case of Martinv. Great Fndian Peninsular Rashway
Company, ante, the defendants were employed by the Indian
Government th carry certain troops and their effects, including
the plaintiff’s \baggage.  The baggage while in defendants’
possession was destroyed by fire. By the terms of the contract,
the baggage was to remain in charge of a guard provided by the
traops, ‘¢ the Company .\ accepting no responsibility.”’ It was
held that this last stipulation did not exempt the defendants
from liability for a loss arising from their own negligence.
Held also, that although the plaintiff could not sue the
defendants for non-performance of their duty as carriers, he "
was entitled to sue for an injury done to his property throi 'ﬁ‘;' o
their negligence whilst the goods were in their custody.
declaration in this case alleged, that the defendants did not
safely and securely carry and deliver the luggage, but conducted
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themselves with such carelessness and want of skill that the
luggage was set on fire and burnt, etc, A 8reat number of
pleas, mostly formal, were set up by the defendants, byt the
only important one js that, which avers in s
not by virtue of any contract with the plai
~ was received and carried by defendants,
received and carried under a

ntiff that his luggage
but that it was 50
contract with the Governmcm,

in contract, and in substance

lation of a contractual obligation, the Plea is a sufficient defence,
for if the contract Was not with the plaintiff but with other
persons—and the only charge is one of non-performance of _the
obligation created by it—no action can be maintained except
by the person with whom the contract was entered into.  As to
the second count which charges the defendants with negligence
and by which:it appears that the plaintiff’s luggage was lawfully
on the defendants’ railway, and, being properly there, was Jost
by their neglect, 1 should have been disposed to think that the
neglect and breach of duty charged, constituted only a breach
of duty constituted by contract, and that the contract, being
made with persons other than the plaintiff, this plea was liable
to the same objection as the last. But my learned brothers take
a different view anqd think that the secong count charges a
wrong done, by which the Plaintiff is affected iy his Property,
and for which therefore, independently of contract, he has a

. e . .
right to obtaiff redress, I do not wssh to dissent from this
gott concurred,

¥iew.”  Barons Bramwell, Channel} and Pj

Channell, B., in giving his judgment, says, ‘‘ The plea (11th) is
No answer to the second copnt, which As not to pe considered
as charging the mere breacH of a contract by non-performance,
but as chirging something done by the defendants in the nature
of an affirmative act, injurious to the Plaintiff’s Property. On
that ground the Plaintiff is entitleq to our judgment op the
demurrer to this plea.”

In dltonv. 4. Midland Railway Co., ante, it was HKeld, as
stated in the head note, that ““one who is o party toa contract
cannot sue in respect of the breach of aduty arising oyt of the
contract,” but this was 2 suit by z master ¢
for a personal injury done to 2 servant
held t6 have been made wit
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master, also that ‘it was not a case in which the master could
sue for the loss of service. An extract from the case of Foulkes
V. The Met. Dis. R. Co., ante, will show how far the head note
above quoted is inapplicable to the case I am called upon to
decide. In the former case the plaintiff brought an action to
recover damages, for afl 'injury sustained in stepping out of a
railway carriage of the defendants, on to a’ platform to which
the carriage was unsuited. ~His ticket had been purchased from
another company, whose line or part of whose lirie the defend-
ants used, and at one of whose stations the accident occurred.
It was held, that the defendants having permitted the plaintiff
to travel by their train, were bound to make provision for his
safety, and that an action lay against them for having failed to
do so. There was no difference-of pinion amongst the learned
judges as to the law on the subject. Bramwell, L. J., says,
““ What grounds or reason is there_for saying that they (defend-
ants) are not contractors to carry. \The journey is indeed part
over the road of the S. W., and the crvants of the S. W. in the
first instance received the fare. Bu} 'how does that affect the
case? If the defendants' servants /had in the firsi instance
received the fare, it is clear the contract would have been with
the defendants ; and it is therefore clear that the ownership of
the road does not affect the question. Nor can it matter
whether the defendants receive the fare by the hands of ‘their
own servants or those of others; nor in truth, that by arrange-
ment with the S. W.sthe S. W. should receive it mainly for
themselves and in part for defendants. The defendants, 1
repeat, are the carriers, and the contract for carriage is with
them. If the interest of the S. W. in the matter affects this
reasoning it would at the oqutside go to show that the two
companies are partners and tlie contract was with them jointly,
That would not disentitle the plaintiff to recover against these
defendants alone. There was according to the finding a tort
whether in defendants alone or in conjunction with the S. W,
does not matter ; the plaintiff is entitled to recover.” Baggally,
L. J., after intimating that a liability on the part of the S. W.
might co-exist with a liability on the part of the defendants,
in respect of the negligence alleged against them, and that in
his view of the case, a contract was created between the defend-
ants and the plaintiff, goes on to say, ‘‘It appears to me
sufficient to say, that apart from and irrespective of any sych
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questions as ' those to which I have just referred, a duty or

upon the defendants when they ac-

passenger by their train, not only to
carry him safely to the station where he was to alight, but to
Provide safe means for his alighting when he arrived.”

I'now come to what seems to be the: latest reported case in
our own Canadian. Courtg bearing upon the question: Zes/e v.
Canada Central R. Co., 44 U. C. Q. B. 21. The plaintiffs
Sent a consignment of trees from Toronto to Cobden by
G. T. R. addressed to themselves. The agent of the defendants
delivered the whole consignment to one Simpson, contrary to
instructions. There were two counts—one for failing to deliver
and one in trover, Pleas—rst, not guilty ; and 2nd to gyt
count, that plaintiffs did not deliver to the defendants, nor did
they receive from Plaintiffs the said g00ds in said count ‘men-
tioned, or any of them, for the purpose or on the terms thereir

alleged. The remaining three pleas are of no consequence,
Simpson pajd the whole of the freight from Toronto to the
defendants. Per Hagarty, ¢, J., who delivered judgment, ¢ I;
seems to us that .if the disposition made by the defendants was
to any other person than the persons wliom alone they could
recognize as owners, and with full notice of the true ownership,
they place the goods in the hands of such other ‘they must be
liable to the plaintiffs as fully as the G. T, R, would have been, if
Cobden had been a station on the line of the latter Company,”

In the unreported case of Zodd v. ‘C. p. p.
Provincial Court of Queen’s Bench, the learned Chief Justice
appears to hold that the Plea set up in that case, that there was
' 10 contract made by the defendants with the plaintiff, but that
the contrffet and breach was by another company, having a line

connecting with the defendants’ railwdy, was bad as to both the
count in contract and the count n tort 5 and he cites the cases
I have already quoted from of Foulkes v. ey Dis. R. Co. and
Leslie v. Canada Central R. Co. In respect to the question of
contract, there' appears to be something like a wonflict of
opinion. In Martiy v, Great Indian P. R. Co., Chief Baron
Kelly was clearly of opinion, that to a count charging the vio-
lation of a contract to carry, under the circumstances set out in
that case, a plea that the agreement was entered into by the
defendants with another party (seemingly in’ confession and

in our own
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%
avoidance) was a good defence. On the other hand, it is
intimated in some of the cases that the party to whom the
goods are in the first instance delivered, may be considered
as the aggngs of the plaintiff, to contract with a third party so
as to make the latter primarily liable.

Applying the law as laid down generally in the decisions I
have quoted from, and in numerous other cases, to the facts
proved or admitted in the suit at present under consideration, i
seems clear to me that the plaintiff was entitled to bring 115
action either-against the Grand Trunk or the defendants, and
on the evidence is entitled ‘to’ recover the value of the goods
which appear to have been lost, and which are shown not 'to
have been delivered. It would certainly be a hardship if
shippers of goods had in all case$ to sue the Company to whom
the property was first delivered. In a caseé like the present, the
recovery of the value would not compensate for the trouble.

The defendants admit having recéfved the property, for they
claim a specific delivery of the whole bill to -the Cartage
Company, and their advice note corresponds With the plaintiffs
receipts from the Grand Trunk. They also claimed and
received a certain sum as freight charges from St. Vincent to
Winnipeg, or from the commencement of their own line, which
might fairly be held to imply an agreement between them and
the plaintiff—the Grand Trunk acting as agents for the latter—
for the carriage and proper delivery of the goods ; supposing
that such an agreement had to be shown, or legally inferred, in
order to give the plaintiff a ground for action, which I think is
not necessary in this case.

I do not think it necessary to enter into any discussion of the
question of the Cartage Company’s alleged liability to the
plaintiff, having satisfied myself as to his right to follow the
deféfidants. ‘The defendants were bound to deliver the goods
to the plaintiff, and they attempted or proceeded to-do 50,
through the Cartage Company as their servants or agents, but
apparently failed. The Cartage Company may be a responsible
corporate body, or it may not. The plaintiff was not given any
choice in the matter, and for anything the latter could know ‘to
the contrary, the defendants might select any ordinary and
irresponsible teamster to make the delivery.

Judgment will be for the plaintiff for fifty-five dollars (855).
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McPHAIL v. CLEMENTS.

Sale of §oods— Partial (t'z’/iz':.'ljl'—Reﬁ/
. Jurther delivery.
Defendant ordered goods—some manufactured and some to be manufac-
tured—from plaintiff. Defendant contended that the agreement was, that the
goods were to be shipped not later than the 6th of October, while plaintiff
and his withesses swore to the 20th of October, as the date agreed upon, On
the 16th of October defendant Wwrote, cancelling the order. This legter was

received by the plaintiff on the_19th of October, and on that day he shipped a
portion of the goods. In an action for the price of the gouds shipped,

sal to accept excusing

Held, that even if the plaintifi’s contention as tor the date were upheld, yet
that the defendant was not bound to accept a portion of the goods, and

that the letter of the 16th of October did not excuse a complete
performance.

W. R. Mulock for plaintiff,
£ McKensie for defendant,

(525t January, 7884.]
WaLLBRIDGE, C. J.—The plaintiff sues for the value of goods
sold and delivered under the following circumstances :
The defendant’ has paid into. court the
goods to that extent form a separate parcel, a

necessary to inquire as to them for the
the question of costs.

sum of $247, the
nd it only becomes
purpose of disposing of

The claim of the plaintiff is reduced to the sum
by deducting one item of $57.50 twice charged,
entitled to recover.

of $472.75
if he be at all

The defendant went to Toronto on the 22nd September, 1883,
agreed with the plaintiff to purchase from him the goods forming

the subject of inquiry, consisting partly of goods then manufac-
tured, and of others to be manufactured.
|

The agreement is not wholly disputed, and the rea] dispute
between the parties turns upon a few facts, which alone need be
inquired into/ ‘The plaintiff proves that’ he was to manufacture
certain furs into coats, three of which and twelve caps, being all |

VOL. I. M. L. R, 12
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the caps, had been then already completed, and the plaintiff
was further to manufacture twenty-four other coats.

The plaintiff proves by himself and two other witnesses that
he was to manufacture those not then manufactured, and to add
to them -the coats and caps already finished, and to forward
them to the defendant at Winnipeg by way of the Northern
Railway and Collingwood, within three or four weeks from the
22nd September, 1882. On the contrary the defendant swears
that the time for forwarding them by that route was limited by
éxpress agreement to two weeks from the z2znd September, 1882,
the four weeks would expire on the 2oth Ogtober, 1882, and the
two weeks on the 6th October, 1882. 'nhe evidence for the
plaintiff was taken wholly by commission, and the defendant
was sworn on his own behalf. This evidence with letters and
memoranda formed the whole case. The goods_ which the
defendant received on the first consignment being simply a
number of beaver skins used for trimmings of coats, sent by
.express and paid for, are now out of the question.  The other
goods the defendant contends were at the furthest to be shipped
in two weeks, that is by 6th October, 1882, and on the 16th
October, 1882, the defendant -wrote to the plaintiff cancelling
the order; this letter and a telegram in January are very
material in considering this matter. The letter reached the .
plaintiff on the 1gth October. In answer to this letter, the

 plaintiff on-the 19th October writes to the defendant claiming
that the goods ‘“have already been sent.” If this statement
were satisfactorily proved, one of the difficulties of the case
would have been overcome. The defendant produces a memo-
randum which he swears was made.at the time the goods were
ordered, and it contains a memorandum that the goods were to
be shipped within two weeks, and he swears that this was the
bargain and that his reason for making a limit to the time was
that the sales for those articles in Winnipeg is for a limited time
only, namely, from the first of October to Christmas, and after
that time they are not saleable for another year. His allowing a
sufficiant time to elapse after the 6th October, 1882, for the
arrival of the goods, orat the least for the arrival of the invoice,
and then on ‘the 16th October, 1882, writing to the plaintiff,
cancelling the bargain, satisfies me that he really believed what
* he swears to isand was the bargain, and Je entirely negatives

2
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the idea of any longer time having been agreed on for the
delivering the goods. On the other side, Thos. Jecelyn swears
that three or four weeks was the time. Jocelyn, a commercial
traveller, and no doubt an intelligent man, is equally positive
of the time he swears to. Alex. Huit swears the goods were
shipped on the 16th October, and he says that two or three
weeks was the time at which the goods were to be shipped.
Richard McPhail, the plaintiff, was sworn—he says that Jocelyn
mentioned as the time for sending the goods that of two or
three weeks, and that defendant did not object toit. Which
of these parties tell the truth ? Defendant is corroborated by
all surrounding circumstances, which give weight to what he
says. He was sworn before me, and I have the utmost confi-
dence in his truthfulness. On the other side, Mr. Huit swears
the goods were shipped on the 16th October, only part of them
were then or evershipped, for there are eight of the fur coats not
shipped at all.  This part of Mr. Huit’s testimony is proved not
to be true. It is proved that the shipping bill made out by the
plaintiff is dated the 16th October, but the carter put on the face
of this bill that the goods were not given to him to take to the
Northern Railway until the 20th October, and the, railway
officials prove. that Doyle’s (the carter's) testimony is true,
Mr. Huit’s evidence is therefore not reliable. It is said on his
behalf that it is a mistake arising from the date put at the head
of the shipping bill in the plaintif’s own shop or office. But
then he ought not to have sworn to this, and if defendant had
not been able so clearly to contradict him, he would have sworn
to a most damaging fact against the defenddnt. Besides this,
the plaintiff received defendant’s letter cancelling the sending
of the goods on the 1gth October, and on the same day Mr.
Huit writes the letter saying that the goods had been already
shipped, another thing manifestly untrue.” There is too much
method in these mistakes to lead me to accept them as mistakes.
They may be so, but I must weigh the evidence, its value and
credibility as a jury would. This very day, zoth, was accord-
ing to the evidence adduced by the plaintiff, the last on which
he had a right to deliver the goods, and the testimony of Mr.
Huit at this critieal moment ought to-have beén more guarded.

When was this contract to have been performed ? 'on the 6th
or at the end of three or four weeks on the zoth, The plai!tiff

//
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and Mr. Jocelyn's] evidence say the zoth, the defendant’s evi-
dence, his memorandum now produced made at the time ,and
the market where the goods, were to be sold and his letter to
plaintiff on the 16th October cancelling the bargain all speak
the other way. I wish I had the assistance of a jury to deter-
mine the weight and value of the testimony, but supposing the
goods were to have been shipped by the 20th October, part of
them were so shipped. in fact, there was just one-third of the fur
coats short or not shipped, the defendant even then was not
obliged to receive part of the goods and only part were shipped.
‘The plaintiff says he was not obliged to ship the whole after
the receipt on the. 1gth of the defendant’s letter of the 16th
October and claims that as a waiver. The plaintiff had taken
from 22nd September to t9th October to manufacture 16 of
these coats and was he to manufacture the other eight in one
day, foraccording to his own ccount he had only one day to do
it in. ' He claims now the right to fail in delivery of the other
eight by the waiver of the letter of the 16th received 19th Octo-
ber, the zoth being the last day. Waiver must be largely a
question’of intention. It is clear the defendant never intended
to waive any right he had. His letter of the 16th claimed as a
waiver yas written without the slightest necessity for it, and
shews that whilst he thought the time for delivery past, he yet
thought it necessary to countermand the shipping ‘of the goods
at all, - The plaintiff after first replying that the goods had been
shipped on the 16th, which was not true, then sets up this letter
as the wajver of the necessity for sending the full complement of
goods. My opinion is that the letter of 16th was not so intended
and the plaintiff fails because the defendant was not bound to
accept less than the full quantity ordered.  And if I am obliged
to find whether the contract was,to be performed on the 6th or
zoth October, I should say on the 6th. The defendant’s whole
courseof conduct, the purpose for which he required the goods, the
market in which they were to be sold, the written memorandum
made at the time and the letter, written on the 16th (which the
plaintiff now is forced to rely on as a waiver) seem all to agree
and point to the one fact as sworn to by defendant. The
defendant’s demeanor is also very much in his favor, Iam
thoroughly satisfied he swears to what he believes to be true.
The goods sent are at the railway station in Wi nipeg and there
is little in dispute in this suit but the costs of it,rB:md who shal]
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hold the goods over to another season for sale. I find the value
of the,goods to be $472.75, for which the plaintiff has leave to
move to enter a verdict for him, but I find for the defendant as
at present advised.

KELLY 5, McKENZIE,
Mechanics' Lien—A4sss, nment— A4 davit— Commissioncr— Time
1§
Jor commencement of action.

Held, 1. An assignee of the mechanic is entitled to a lien and may make the
affidavit necessary for registration,

2. A commissioner to adminster oaths has no power to take an affidavit veri-
fying a statement of claim to'be filed,

3. The statement of claim read : « The time or period within which the
same was to be done or furnished, Between the 3rd day of July, 1882,
and 1st day of August, 1883,

eld, sufficient.

4. Proceedings must he commenced withinigo days afte the completion of
the work, and the making good of trifling defects in the, work " does not
extend the time,

The Attorncy-General (. A. Miller, Q. C.,‘fc plaintiff, -
H. M. Howell, and £. C, Goulding for defendant,

: 3 [25th Apriz, 7884.]

TAvLOR, ].—On the grd of July, 1882, the plaintiff and one
John Lyons entered into a contract with the defendant to erect
foryhim a hotel in the city of Winnipeg. By the terms of the
wn’{ten contract or agreement between them, the work was to
be completed on or before the first day-of May then next. The
plaintiff claims that although this date was the one named in
the contract the time really agreed upon was the rst of June,
and that under a provision contained in it for extending the
time in event of alterations or additional work being performed
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it was further extended. The defendant is willing that the time
for completion after the arrival of which he claims to enforce
the penalty clause should be taken as the 1st of June. He'tlaims
that the extension from the 1st . of May to the 1st of June, was
the extension in consideration of the alterations and additional
work and he does not admit that the time was ever furtler
extended.

On the 13th of March, 1883, Lyons assigned by a memor-
andum of agreement under seal to the plaintiff all his interest in
the contract, and in the moneys payable thereon and in the
materials then on the ground and the plaintiff agreed to proceed
to complete and carry out the contract. Notice of this assign-
ment was at once given to the defendant.

On the 15th of August, 1883, the plaintiff registered in the
proper registry office a statement of claim under the Mechanics’’
Lien Act, verified by his own affidavit claiming the sum of ga1,-
326.93 and alien on the property for that amount,

On the 3rd of November, 1883, the plaintiff filed his bill for
the purpose of enforcing the lien so claimed. The defendaht
has filed ‘his answer and now that the suit has been brought to a
hearing takes a number of objections. Some of these it is neces-
sary to consider.

It is objected that John Lyons is a necessary party to the suit
as the contract was made with him and the plaintiff jointly, and
a right of lien it is said cannot be assigned. In support of this
American authorities are relied on, These are mentioned in
Phillips on Mechanics' Liens.

Our Statute however does in the 23rd section (Con. Stat. c. 53)
provide, that “ The right of a lien holder may be assigned by
any instrument in writing.’’

At one time the right of an assignee to register the lien seems
to have been doubted in Ontario. One McElroy, a contractor,
having assigned to Currier, the moneys coming to him under a
contract, Currier assigned back to McElroy, who then executed
the papers necessary for registration of a lien, and then re-as-
signed to Currier. V. C. Proudfoot on a bill having been filed
by Currier to enforce the lien, held, that there was nothing con-
nected with the assignment to the plaintiff, and. the assignment
back to McElroy, that should affect the lien, d,” he said,
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ime “ possibly no necessity existed for the temporary re-assignment
rce to McElroy." Currier v. Friedrick, 22 Gr. at page 245.% !

ims In Bank of Montreal v. Hafner, 29 Gr. 319, where however
was the assignment to the Bank was of a lien which had been regis-
nal v tered, V. C. Proudfoot speaking of the Ontario Statute (R. S
er 0. c. 120) and of section 16, which is exactly the same as sec-

tion 23 of our Act, said, “The 16th section expressly provides
that the lien may be assigned, thus putting anend to a question
much disputed in the American courts.”’

More recently it has been held, in Grant v. Dunn, 3 Ont.
R. 340, that a claim to a lien may be assigned before registration
and that in such a caseNe affidavit verifying the statement of
claim must be made by the a?s@?.

An objection is further taken t the statement of claim that it
contains these words, ““ The time or period within which the
same was or was to be done or furnished. Between the 3rd day
of July, 188z, and rst day of August, 1883."”

The expression in the statute, Con. Stat. c. 53, s, 5,sub-sek, 1,
as amended by 46 & 47 Vic. c. 32, 8. 6, “Was or was to be
done or furnished,”” it is claimed was intended to meet the differ- |
ent cases provided for in s. 5, of registering a lien before or dur-
ing the progress of the work, or registering one after. its com-
pletion. In the first case, the statement of claim would mention
the time fixed for the completion of the work, the time at which
it was to be done; in the other it would state that the work was
done at a certain time. “

It is difficult to say how'the expression came to be used in the
Statite. It is evident, that in the case of a lien ;egistered be-
fore, or during the progress of the work, the exact words of the
Statute could not be used with correctness. No one could say
of work not yet performed, or only in progress, that it “ was to «
be done "’ at such a time. The work ““ is to be done’’ at sucha
time, would be the Proper expression to use in such a case,

Looking at the statement filed in the present case, it is at once
apparent, that the four sub-sections of section 5 have been
treated as so many headings or questions in a schedule, answers:
to which must be filled in, Thus each clause of these sub-sec-
tions is given thus ; ‘1, The name and residence of the claimant.
Thomas Kelly, of the City of Winnipeg, contractor, And of the
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reputed owner of the property. Frederick McKenzie, of the City
of Winnipeg, barrister-at-law.  Of the person for whom the
work was done and materials provided. The said Fre/derick
McKenzie. And the time or period within which the same was or
was to be done or furnished. Between the 3rd of July, 1882, and
15t of August, 1883. 2. The work done or materials or ma-
chinery furnished. The erdction of the hotel offices and appur-
tenances on said lots and materials furnished jtherefor.’’ And
so on through each sub-section using the wgfds of the Statute
and adding thereto the information required to be given,

I do not think the objection which is taken to the statement
a well-foupded one.

"The objection is further'taken, that the statement of claim is
not verified, because there.is only what purports to be an affi-
davit, sworn before a commissioner, and that such an officer had
1o power or authority to take such an affidavit.

This is the same objection as was taken during last Term on
the rehearing of the case, Chadwick v. Hunter. Judgment has
not yet been given by the full Court, but in my opinion, this
objection, unless it has been cured, as it is laimed it has by an
Act passed during the present session;, would be a fatal one.

The Act has required the statement of claim to be verified by
affidavit, but no person has been authorized ‘to administer the
oath. A commissioner, has no power given by his cominis-
sion to take such an affidavit. The Statute re/specting commis-
sioners in the Queen’s Bench (Con. $tat. c. 35) confers no such
power.

That special provision had to be mzﬁje for taking affidavits of
a similar kind by commissioners is evident, because the Act re-
specting chattel mortgages and bills of sale, (Con. Stat. c. 49),
has a section (the ninth) providing for the taking of all affidavits
and affirmations required by the Act before certain named per-
sons including among them commissioners. Soalso the Registry
Act (Con: Stat. ¢. 60) provides in section 20, that affidavits
made under the authority of that Act may be made before,
among other persons, ¢ A commissioner authorized by any of
the courts to take affidavits.” = \

The Mechanics’ Lien Act in- Ontario, makes provision'for the
affidavit being sworn before a commissioner of the county in
which the property is situated.
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This objection need not however be further considered, as it
seems to me that the objection also tak n, that the suit was not
begun within the time Ximited by the Act, is fatal to the plain-
tiff’s success.

The Statute (Con. Stat. €453, 5. 7)as amended by 46 & 47
Vic. c. 32, s. 5, says, ‘‘ Every such lien shall absolutely cease to
exist within ninety days after such work shall have been com.-
pleted or material or machinery furnished, unless in the mean-
time proceedings shall have bden institutfd to realize such claim
under the provisions contained in this A t, and a certificate of
/s pendens thereof be registered in the proper registry office.’’

It may be remarked in passing, that no evidence has Dbeen
given of the registration of any certificate of /i pendens.

The proceeding to enforce the lien, that is the institution of
a suit for that Purpose must be within ninety days after the com.-
pletion of the work. At what date was the work completed in’
this case?  No date is mentioned in the bill. No evidence has
been offered on the subject, except what may be gathered from
the documents put in, In my opinion the . plaintiff has placed
the date as the first of August, 1883.  He has done so in the
tatement of claim filed, by saying the work was, or was to be

wne between the 3rd day- of July, 1882, and the 1st day of
August, 1883,

On the 1st of August, 1883, he wrote a letter to (he defend-
ant, (exhibit C.) which begins, “ Under the contract entered
into on the 3rd of July, 1882, between myself and John Lyons
and yourself, for the erection of the hotel offices and appurten-
ances on lots 424 and 425 in block 3 H. B. Reserve, I beg to
notify you that said works are complete.’’ v

{7 If this be the date at which the work was complete, then it
Was hecessary to preserve the lien, that proceedings shoul
instituted within ninety. days, or certainly not later than the
of October follgwing. The bill, however, was not filed unti
the 3rd of Novel%ber. The Aefendant objecting that the b
filed on that day was not filed within the uinety days, shows that
he places the completion of the work as not later than the 4th of
August. : 3

Certain objections were taken as to some defective work after
the 1st of August and the plaintifft made good, some a all events,
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if not all the matters to which objection was taken. ~ The mak-
ing good such defects would not, however, under the authority
of Neill v. Carroll, 28 Gr. 3o, extend the time for proceeding
to enforce the-lien. They were some trifling defects which had
to be made good.  The plaintiff could not in‘my judgment now
say, that the time should run'from the perfecting of these, for he ..
has himself, by his statement verified by affidavit fixed the com-
pletion of the work as of the 1st of August.

The lien has, cn account of the delay in proceeding with the
suit, ceased to exist, and the bill should be dlsmlssed with
costs.

As there is, however, a cross claim made by the defendant and
a dispute between the parties, as to the one in whose favour the
balance is, if they desire it, there may be a reference to the mas-
ter, to take the account between them, In that case, the decree
must be prefaced by a declaration that no lien exists. | The
plaintiff should pay the costs up to and including the hearing,
and the subsequent costs should follow the result of the ac-
counting.

MARTEL v. DUBORD. *

Particulars of plaintiff's residence, &*c.— Practice.

An order having been made ex parte by 'laylor, J. that the
profession, 0cc1|p'1tion quality, and place of abode of the plain-
tiff should be given, a summons was taken out to se; aside the

|/ order.

J. Fisher for plaintiff showed cause. |
A. E. McPhillips for defendant.

: [22nd April, 1884.]
TAYLQR, ., Held, that an order could be made ex parse, in
the discretion of the judge, but that the correct practice wasto  \
proceed by summons. After reviewing the facts of this case, he
discharged the summons without costs. :
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BANK OF NOVA SCOTIA v. McKEAND. ; : .

\ Cmgf::.n'ﬂg Judgment— Fraudulent preference. X

" In pursuance of an agreement made between the defendant McL. (who
was then in insolvent circumstances) aml certain of his creditors, two docu-
ments were executed. By the one, the creditors sign'i-ng it agreed to release
McL. ‘from any liability upon any notes they had received from him then
under discount, and to indemnify him by retifing ‘these at maturity, reserving
however, their claims against him in respect of the original consideration for
which the notes were given, By the other document the same” creditors as-
signed and transferred all their claims against McL. to the defendant McK.

_ in order that one action might be brought for the aggregate amount of the
claims. The amount recovered to be distributed among these creditors pro
rata,

A writ wag issued on the 26th of June, and defendant McL. served. An ap-
pearance was entered on 28th of June, the same day a declaration was filed
and served, and a plea of payment filed for the defendant. e same day
defendant McL. waus examined, and on the next day ar“order was made
striking out the plea, aipon which judgment was signed and execution jssued,”

Upona bill filed by the plaintifis who were subsequen?creditors,

* Held, that the judgment recovered by McK. against McL. and the execution
issued thereon, were fraudulent and void‘s against the plaintiffs,

A. C. Killam for plaintiffs. 4

F. B. Robertson and H, E. Crawford for defendants, Mc-
Keand & Turner.

i [25¢h April, 1884.]

‘TavLor, J.—The bill in this suit is filed ‘against Alfred Mc-
Keand, Archibald D. McLean and James L. Turner, praying
that a judgment recovered by McKeand against McLean, and
the writ of execution issued thereon, may be declared fraudulent
and void as against the plaintiffs. Turner is charged with being
the active agent of his partner, McKeand, in procuring the
judgment.

At the hearing as soon as the pleadings had been read, and
before any evidence was taken, counsel for the plaintiffs stated,
that they abandoned any, case made by the bill, charging col-

 lusion without the kefawledge of his client, on the part of the
& attorney who acted #r McLean, in' the action at law,
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Between.the 29th of June and 2oth of August, 1883, there
werg placed in the hands of the sheriff of the eastern district,
fifteen writs of execution against McLean, for the aggregate
amount of $18043.57, of these-the second in order of priority
was the execution impeached in this suit, for the sum of $7321.-
98. Two others, the third and tenth in order of priority, were
on judgments recovered by the plaintiff, and were for $421.23
and $1459.01 respectively.

The seizure of McLean's stock in trade and assets was made
under two writs of execution, in a st of McZearn v. Dingle. on
the equity-side of the court, which had not been satisfied when'
the. first of the already mentioned fifteen writs, was placed in the °
sheriff”s hands.

'lhe mventory of the qtogk in trade and assets, made at the
time of the seizure, amounted to $10,069, and they'realized at the
sale $7551.75. -

Counsel for the defendants, McKeand and Turner, at the
opening of the case made certaih admissions, and from these and
the evidence taken it appears, that Turner and McLean went to-
gether to a solicitor, to whom McLean stated, that he desired to
consult him about taking steps to protect his “'iegmmate credi-
tors, afterwards explained by him to ‘mean his commercial

* creditors, against claims the Banks had upon accommodation
notes, whiﬁh he thought had beén paid, but which had not, and
upon which they were likely to sue. He then gave ‘the names
of the creditors he wished to prefer, and the solicitor prepare
two papers, by one of which, the creditors signing it agreed to
release McLean from any liability upon any notes they had re-
ceived from him then under discount, and to indemnify him by
retiring these at maturity, reserving however, their claims
against him in respect of the original consideration for which
these notes were given, and by the other paper, the same credi-
tors assigned and transferred all their claims against him to Mec-
Keand. These papers were carried round by Taurner and the
several creditors signed them.' The object . in having all the
claims so assigned to McKeand, was stated to be, to ‘save costs
by having only one writ, and’ to enable him to recover judg-
ment for the aggregate amount of the claims, on the undet-
standmg that what he recovered under it, he should dlstnbute'

\ @mong these creditors pro rm’q. .
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‘The assignment was absoute in form, and no consideration

ere

ict, was paid to any creditor for so transferring his claim,

ate After the signatures of the creditors had been obtained, a writ
ity was issued on the 26th of June,’and MéLean was served. ' The
1.- --attorney by whom it was issuell endorsed on the copy, instruc-
ere tions to another attorney to act for McLean, and McLean signed .
.23 , + *°  the memorandum of instructions so endorsed, -

! This other attorney was then sent for, and he duly entered an
de appearance an the 28th of June. ¢ The' same day a declaration
on was filed and served, ahd a plea of payment filed for the defend-
en’ ant. The same day an order was obtained for the examination
the of McLean, and he was examined. When examined he stated the |

~ ,amounts owing to the various creditors, whose claims were em-
the , braceq in the declaration, “and said that these amounts were
the owing:to the plaintiff, and that he ‘had no set off of any kind
 against any of them.  Qn the 29th of June updn reading this ex-
amination, and hearing counsét an order was made-striking out
he the plea and allowing the plaintiff to enter judgment for the full
nd amount and. issue immediate execution. Judgment was accord-
fo- ingly entered, execution issued and placed in the sherif’s hands
‘dtio the same day. ' L \ \‘ ¥
ial ‘ At the sheriff’s sale one Bateman became sthe purchaser, and
on the sheriff having declined to take fram the creditorsa guarantee
nd \ that he would pay the purchase money, they made ‘and djs-
65 counted a note, by means of which the amount was raised and
of paid to the sheriff. ‘
to In most respec”ts this case is the same as fhat of the Union
re- ‘ Bank . of Lower Canada v. Douglass (@), just disposed of,
by Here, as there, there was no pressure. McLean came volun-
ms tarily to Turner and McKeand, and proposed giving them a bill
ch - of sale. This, Turner thought would be objected to, if suits were
di- brought, and 5o the course actually followed out was proposed
c- '&and adopted. ‘ .
he Following the case of the Union Bank of Lower Canada v.
he Douglass (), which I have just disposed of, T must hold that the.
Sts plaintiffs are entitled to a decree with costs, declaring the" judg-
g ment recovered by McKeand against the defendant McLean,
e and the execution issued thereon, fraudulent and void against
te g ’

the plaintiffs, A

(a) ante p. 135,
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McLEAN v. MERCHANTS _BANK.

Communication ﬁelw;rm Manager of Bank and Head Office—
Principal and agent. , :

The manager of a branch bank-at W., having. its head office at M., laid an
. information against plaintiff, who subsequently brought an action against the
bank for malicious arrest. On an examination of the manager;

Zleld : 1. That he ought to have answered the following questions: “ When
did you first icate with them (defendants) about it 77« How
did you first communicate, by letter or telegraph ?

2. That he was right in refusing to answer the following question ;—

= I “Did you from time to times communicate the facts previously stated
in your examination as they occurred ?”

W. R. Mulock for plaintiff.
Jo B. McAythur for defendant,

[#2h February, 7884.1

" WALLBRIDGE, C. J.—An order was taken out, to examine the
local manager of the defendants’ bank under the statute known
as the Queen’s Bench Act, Con, Stat. Man., c. 31, s. 30, as
amended by the Act 46-47 Vic., c. 23, 5. 6. The practice
under this section shall conform to the se tled practice in this
 respect in proceedings in equity. He attended to be examined,

The question wag put to him :

then did you first communicate with the defendants as' to
layidgthe information 2’

¢ Not till after information laid,”’

7 2 . . .
-~ {__Then folldsw the questions which the agentj under the advice
of counsel, refused to answer.

12 ¢ When ditd you first communicate with them (defendants)
about it? "' ‘ThisYe ought to answer.

2. ‘“ How did you first communicate, by letter or télegraph i ;
This also he ‘ought {o answer, i

3 *“ Did you'from time to 'time communicate the facts previ-
ously stated in your examination as they occurred ?**

- B @ N .
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As to this third question, I think the agent is not bound to
answer it. Letters written by ‘an agent to his ‘principal con-
' taining a narrative of past transactions, are not admissible in
evidence against the principal. ' Kak/ v. Jansen, 4 Taunt. 565,
and Fairiie v. Hastings, 10 Ves, 128,

4. ““ Did you receive a communication from the head office
relating to the circumstances to which you have referred ? "’

If this commynication was by letter I think the defendants
may be compelled to produce it, or the plaintiff may give
secondary evidence of its contents, excepting in the case where
the letters were written upon communication between solicitor
and client, and are communicated to the agent as coming from
that source and the reply to it are both privileged.  Merchants
Bank v. Mofatt, 6 Ont. Pr. R. 348. The defendants may
shew the facts in the letters they are thus forced to produce or give
evidence if produced, if not true or are written in mistake, . The

defendants are not estopped by the contents, Hean, V. Rogers,
9 B. & C. 586. * :
The rule will be made absolute, that the local agent shall attend

at the;defendants’ expense (as to his fees) ; the costs to be costs
in the cause to the successful party.

Dusuc, J.—This action is one of tort. The wrong complained
of is the act of thé ‘manager of the defendants’ local branch here
in laying the information which caused the arrest of the
plaintiff. The manager sweats that he wrote no letter, and had
no communication with the head office in Montreal, on the
subject of the said information, before it was laid, He is asked
to produce’ the letters or communications which may have
passed between him and the-head office, after thg inf(j‘rmation
was laid. It appears to be a well settled doctrine that the
letters of an agent to his principal containing a narrative of past
transactions in which he had been & ployed, are not admissible
in evidence against * the principal. Langhorn v. Allnutt, 4
Taunt. s11; Fairiie v. Hastings, 10 Ves. 128 ; Betham v.
Benson, Gow 45. Here the transaction in question is not even
one in which the agent was employed by his principal, or in
which the principal had any interest. It was an act of the
agent, outside of the scope of his authority, done of his own
movement, in the interest of the public. . Whether the plaintiff
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would: have been convicted on the prosecution and sent to the
penitentiary, or acquitted, this would not have brought any
benefit or loss whatever ito the bank. If the letters and com-
munications asked for were part of the transaction complained
of, they might be viewed in .another light. But, even if the
manager wrote the same day after laying the information, his
letter could not be considered as forming part of the transaction
or act complained of. It would only ‘be ‘a narrative of a past
transaction, and on the authorities above cite e _letter could
not be admissible in evidence,

BANK OF NOVA SCOTIA v. LYNCH.
(IN CHAMBERS,)

Bills of Exchange Act—Service of writ.

Held, An order may be made for substitutional service of a writ under the
Bills of Exchange Act. :

A writ under the Bills of 'Exchange Act was issued, but before
service thereof, the defendant left the®Province, to remain abroad
' for some time; .
The plaintiffs served the writ on the wife of the defendant,
under an order for substitutional service, she"still remaining in
the Province. : /

W. E. Perdue for defendant, applied to set aside the order
for substitutional service.

J. W. E. Darby for. plaintiff.
e [June, 1883.]

TavLow, J., H;rld, that notwithstanding the provision of the

Bills of Exchange Act, that writs issued under that Act shall be

served personally, an order may be made for “substitutional ser-
vice under Con. Stat. Man. c. 31, s. 35. :
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FARMERS anp TRADERS LOAN (o, 2. CONKLIN,

Tax .mle—Irregularih’e.r—ﬁ‘aret}m Cmporatzbn—Banh‘ng
- business,

A foreign corporation loaned money on mortgage in this Province, The
mortgage was executed in the forei

8N country and the advances made there,
The corporation had no licence to do business in Manitoba,

Held, That the mortgage was valid and vested the land in the Corporation,

The plaintiff corporation had for its Purpdses “The investment of capital
on the security of rea] estate, personal property,” assets and obligations,”
and was prohibited from engaging “4n the business of banking,” he
plaintiff corporation made loans to L, & Co,, taking notes from which the
interest was deducted in advance. D. a member of the firm of L, & Co.
made & mortgage to the plaintiff corporation to secure payment of the
moneys so advanced, : }
Held, That the mortgage was not wltra vives,

42eld, That where on  tax sale the deed was dated on the 15th of October ¢
1881, and a suit was begun on the 14th_of Oétober 1882, the suit was be.
gun “within one year from the execution of the deed,” as provided by
the Statute.

That where the advertisement published had 10 proper description of the

lands mentioned: in it, and the reason why the taxes had not been collected
was not stated,

Held, A fatal objection,

That where a sale' took place on the 3rd of March, and an advertisement
appeéared on 1 5th, 22nd and 28th of February, it was not advertised ¢ at Jenst
three wecks in succession,” as required by the Statute,

A tax deed recited that “G, then treasurer &c.” sold the lands, and
proceeded “Now know ye that I, G, treasurer, in pursuance of such Act
do hereby grant &c.” The testatum clause was “In witness whereof I,G.
have hercunto set my hand and affixed the seal of the municipality this, &c, "
It was signed, «G, treasurer of municipality of 8, and S, and the seal of the
municipality was affixed, G. was not the treasurer who sold but his succeessor
Semble, The deed was invalid,

#eld, To a perfect gistrati it is ¢ ial
Registry Act should be complied with,
Quare, Whether unpatenféd lands can be so‘lm taxes, -
. B. Robertson and I &, Craw_{;rd f’or’plaint iffs.
S. C. Biggs for defen dants. i

o
VOL. I. M. L. R .

that all the quit of the
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[25¢h April, 1884.]

TAYLOR,J —The lemilﬂ's are mortgagees of the N. W. quarter
of section 31, in towﬁshlp 11, range 5 east of the principal
meridian, and the N. K quarter of section 36, in township 11,
range 4 east of the principal meridian in this Province, under
and by virtue of a mortgage made to them by one Whitfield

Douglas, dated the grd of March 1881, and registered in the ~

proper registry office on the 3rd of April 1881.

On the 3rd of March 1879, the lands embraced in the mort-
gage were offered for sale, for arrears of taxes due to the
Municipality of Springfield and Sunnyside, and were purchased
by Edward Benson, the N, W, quarter of section 31 for $8.40,
and the N. E. quarter of 36 for $8. He received certificates of
his being the purchaser pursuant to the Statute, and on the 15th
of October 1881, conveyances of the lands were made to him;
these conveyances were duly registered on the 18th of the same
month.  The certificates given at the time of the sale were not
registered.

On the 18th of October 1881; Benson conveyed the  lands to
the two defendants, Elias G. Conklin and Mark Fortune, who
registered their conveyance on the r1th of February 1882.

The present suit is instituted against them to have the tax deed
to Benson, and the conveyance from Benson to them, declared
void as against the plaintiffs and a cloud upon the plaintiffs’ title
to the lands as mortgagees, or to declare that the defendants’
title to the lands, should the Court be of opinion that they have
any, is subject to the plaintifis* mortgage. The bill alleges
various matters, on account of which it is claimed that the
tax sale and the deed given theretnder are void.

The defendants have answered the bill, claiming to be dona fide
purchasers for value, without notice of any irregularities or de-
fects in the proceedings, prior to or in connection with the tax
sale. They insist that the proceedings were reguler in every
particular, and they pray that the plaintifis’ mertgage may be
declared a cloud upon their title, and that the registration there-
of may he cancelled, without pre)udlce to: the clmmn of the
plaintiffs against Whitfield Douglas; ... .

Several objections are taken by the defen ants to the plaintifis’
nght to mstxtute and maintain thu suit.  The 4; Vic, c 16: 89,

R e o T et i
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Which provides that a deed given on a tax sale shall ‘ot
withstanding any informality or defect in, or preceding such
sale be valid and binding to all intents and Ppurposes,, except as
against the Crown, if the same has not been questioned before
Some court of competent jurisdiction, by some person interested
in the land so sold, within one year from the execution of the
deed,” is relied on. The deed here was given on the 15th of
October 1881, and the present suit impeaching it was begun on
the 14th of October 1883, The argument is, that asa personborn
on the rsth of October, would be of full age immediately after
12 o’clock on the night of the 13th of October twenty one years
afterwards, so here the year within which this sale could be im-
peached ended with the 13th of October, and a suit begun on
the 14th is too late. : 2 :

This objection cannot prevail. By the Interpretation Act,
‘‘year’’ means a calendar year, Gon. Stat. ¢, 1, s, 7, sub. sec. 14.
The Common Law Procedure Act of Upper Canada, section 249,
provided that a writ of execution ““shall remain in force for
one year from the feste,” and where a writ was tested and issued
on the 16th of May 1861, the Court held, in Bant of Montrear
V. Zaylor, 15 U. C. C. P, at page 114, that the writ remained
in force untél the last moment of the 15th of May 1862. S,
under the Act relating to chattel mortgages, which enacted that
every. mortgage should cease to be valid against the creditors of
the mortgagor, after the expiration of one year from the filing
thereof, unless within thirty ‘days next Preceding the expiration
of the said term of one year, a true copy should be re-filed, where
the first filing was on the 15th of May 1852, a re-filing on the
14th of May 1853, was held clearly in time, Armstrong v.
Ausman, 11. U, C. Q. B, 498. Reference may also be made to
The King v, Adderley, 2 Doug. 463, and Noris v. 5. Hundred
o Gantris, 2 Roll. Abr. sa0, pl. 8, Hob, 139.  The latter was’

an action under the Statute of Hue and. Cry, 27 Eliz. c 13, which
required any suit or action to be brought ‘‘within one year next
after such robbery,” and the writ having been issued on the oth
of October, 14 Jac. 1. while the ro bbery was laid and Pproved to
have been on the gth of Octo s 13 Jac. 1, it was held that the

'.suit was begin a day too late,

Another objection is, that the plaintifis are a foreign cor-
/ poration, not entitled to do business in this Provincc\it not

/
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o
being shown that they ever received a licence under Con,
Stat. ¢ go. 'There is no evidence that they have ever carried on
business in this Provinice, The mortgage in question was ex-
ecuted at the City of Hamilton, in_the’ Province of Ontario, -
where the head office of the Company is situated, where  the
mortgagor resides, and where the advances to secure re-payment

of which it was given, were made.

The .Act, Con. Stat. ¢ 30, has been repealed by 46 & 47
Vic. ¢ 38, but the latter Act does not apply to the present case,
the plaintiffs’ mortgage having been taken, and this suit instituted, -
while the former Act was in forcer :

The section of Con. Stat. c. 30, which can in any way be said
to apply to the plaintiff company, is the first, that is the one
which relates to institutions;or corporations, incorporated under
the laws of the Parliament of Great Britain and Ireland, or of
'the Dominion of Canada, or the laws of the late Province of
Canada, or any of the Provinces of Canada, for the purpose of
lending or investing moreys. =

The section provides, that where any institution or corporation
incorporated as above, may apply for and receive a licensé au-
thorizing it to carry on business &c., and is an incomplete
sentence. It stops without saying what, in such case, the cor-
poratfon may do.  As the section stood on the statute book, it
was absolutely meaningless.

It will be observed too, that neither that Statute, nor the 46
& 47 Vke. c. 38, say that a foreign corporation shall not carry
on business in this Province without such a license. ~ The latter
Statute merely provides, that a foreign corporation having ob-
tained such a license, shall have the same powers and privileges,
as if incorporated under a Statute of this Province,

Can then a foreign corporationcarry on business in this
Province, in the absence of any statutory enactment forbidding
it to do so, unless licensed ? ;

The present is not the case of a foreign corporatiop pur-
chasing and holding real estate, but of a loan of money, and a
mortgage upon real estate taken asa pledge or security for the
repayment of the loan. The two things are quite distinct ; see
Silver Lake Bank v. North, 4 Johns. ch. 370, and United States
Mortgage Company v. Gross, 4 Central L., J. 226.
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The right of foreign corporations” to carry on’ businkss jn
another country was very fully discussed by#the Court in Ontario,
in Zhe Howe Machine Co. v. Walker, 35 U. C Q B 37
‘That was an action in which the plaintiffs, an American Company
incorporated in the state of Connecticut, sued the defendant
upon a promissory note given in the Province of ‘Ontario, on
account of - sewing machines sold there by the plaintiff’ agent.
After a full review of ‘the leading authorities, C, J. Richards
came to the conclusion, that in the absence of any legislative
enactment prohibiting them, they could do so, That learned
judge quoted from the judgment of Mr. Justice Denio in Bard v,
Loole, 12 N. Y, at Page 504, as follows, “They “(corporations)
are beings existing only in contemplation of law, and have no
other attributes than such as the law confers upon them: and as
the laws of a country have in general no extra territorial operation 5
a corporation cannot challenge, as a matter of right, the privilege
of dealing in a country, not under the jurisdiction of the sov-
ereignty which created jt. Any of the States of the Union may,
as this and several other States have done, interdict foreign cor-
porations from performing certain single acts, or conducting a
particular description of business within its jurisdiction. But in
the absence of laws of that character, or in regard tofransactions
not within ghe purview of any prohibitory law, and not incon-

sistent with the polity of the State as indicated by the“general
scope of the laws or institutions, corporations are permitted by

’

if need be, 'in the courts of such
other States, It is, of course, implied that the contract must'be
one which the foreign corporation is permitted by its charter, to
make; and it must be one which would be valid if made at the
same place by a natural person, not a resident of that State,"’
After making that quotation, the Chief Justice said, ¢ It seems
to me, the above extract lays down rules of decision, that may
well be followed in relation to cases of this sort.”’ The defence
raised in that case was, that the plantiffs were not 2 cqrporation
having the right to carry on business in Canada, as a corpora-
tion, and were incapable of contracting or being contracted
with in Canada, by reason whereof the plaintiffs have no right to
sue the defendant, ¢ Sych a defence,”’ said Mr. Justice Wilson,
“if successful, would affect insurance companies, but a provis-

@
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ion is made with respect to them by statute, and varions loan
and investment societies, and would hamper, if not ruin, busi-
ness of every kind, especially transactions of magnitude, where
we are obliged to resort to a wealthier country than our own for
the pecuniary aid which we have not among ourselves. I do
not see any difference between a foreign corporation making a
sewing machine here and selling it here, or making it abroad
and only selling it here, or between either of these cases, and a
foreign corporation borrowing money here, or for that matter
both lending and borrowing. There may as well be a lending
of money here, as a lending or selling of goods and chattels
here ; and I think it is the commonest kind of business trans-
action, for a corporation to buy and sell and trade in other court-
“tries to which their charters do not extend.’’

A further objection taken is, that the plaintiffs cannot main-
tain any suit upon this mortgage because their charter expressly
says, they are not thereby authorized ¢ to engage in the business
of banking,” while the evidence shows that the transactions in
connection with which it was given were essentially banking
business.

The purposes and objects for which the plaintiff company is
incorporated are expressed to be, “ The investment of capital on
the security of real estate, personal property, assets and obliga-
tions.”’ From the evidence it appears that the plaintiffs did
business with a firm of B. Lewis & Co., and madeloans to them,
for which the notes of that firm, either as makers or indorsers,
were taken. The interest upon these loans was' deducted in
advance when they were made. Whitfield Douglas, the mort-
gagor, was one of the partners of B. Lewis & Co., and .the
manager of the plaintiff company, after specifying in detail the
various notes and the amounts due upon them, says, ¢ The
moneys so due were advanced by the plaintiffs to the firm of B.
Lewis & Co., on the security of the mortgage, "’

To discount notes, or what is the same thing, -to purchase
them, is not to carry on banking. business.  And it makes no
difference in this respect whether the interest is deducted from
the face of the note, or added to the amount and made payable
with the principal at the maturity of the note,

No doubt the discounting of notes is part of the business
which is transacted by banks. , But merely to discount notes or
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which is the same thing to purchase them, (for where a banker
discounts a bill for a customer, giving him credit for the amount
of the bill, debiting him with the discount, it is a complete pur-
chase of the bill by the bank., Grans on Banking, 350) is not
to carry on a banking business,

The Freedom of Banking Act of the old Province of Canada,
13 & 14 Vic., c. 21, s. 7, defined banking business as the mak-
ing and issuing of bank notes, the dealing in gold and silver
bullion and exchange, discounting of promissory notes, bills and
negotiable securities, or such other trade as belongs legitimately
to the business of banking,

. From Mr. John Stuart Mills’ Principles of Political Economy,
it is clear that the issuing promissory notes payable to bearer on
demand, which are to circulateas a substitute for metallic cur-
rency, and the interchange of credits, vastly enlarged by this
substitution of such paper money ‘for bullion, are the leading,
indeed 'the essential features of abanking business. The same
thing is apparent from the language of Adam Smith in the
Wealth of Nations, book 2, chap. 2.

Even if the transaction could be held one not authorized by
the plaintiffs’ charter, it would seem rather to belong to the
Government of Ontario, using the language of Chancellor Kent,
in the case of Silver Lake Bank v. North, already referred to,
““ to enact a forfeiture of their charter than for this Court in this
collatéral way to decide a question of misuser."

The plaintiffs are, in my judgment, entitled to maintain this
suit, it is, therefore necessary now to consider the objections
taken toethe validity of the sale. These are numerous, but I do
not intend to deal with them all,

The objection that two years taxes, legally imposed, could not
be due at the date of the sale, the 3rd of March, 1879, because
the patent for one parcel had issued only on the 11th of October,
1877, and for the other only on the 7th of February, 1879,
raises the question whether unpatented Dominion lands are liable
to be assessed under any Statute of this Province. To dispose
of such an important question satisfactorily, would require an
examination of all the Dominion Land Acts which have been
passed, and the numerous amending Acts, a task which, with
the limited time at my disposal, I cannot at present undertake.
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The form of the deeds given is also objected to. The Statute
38 Vic. c. 31, s. 39, provided that the treasurer should ¢onvey
‘“in the name of the municipality,”, but no form of deed was
given. Bya subsequent Act a form of deed was given. That
form, while professing to be for the purpose of carrying out the
provision of the Statute, that the t asurer is to convey “in the
name of the municipality,’’ really(is a form of deed in which,
after reciting the sale by the treasurer, he grants, bargains, and
sells the land, making no. mention whatever of the municipality.
Then the deed is to be under his hand and seal. The form given
in 44 Vic. c. 3, which came into force before the deeds in ques-
tion were executed, provides for the seal of the municipality
being affixed to it, but that form is intended only forsalesainder
later Statutes to carry out which the warden and treasurer are
the parties to convey. The deeds in this case recite, ‘‘that R.
E. W. Goodridge then treasurer &c.,"” sold the lands and pro-
ceed, “ Now know ye that I, William Goodridge, treasurer, in
pursuance of such sale etc., do hereby .grant, bargain and sell
etc.”” The testatum clause is, ¢ In witness whereof, I, William
Goodridge, have hereunto set my hand and affixed the seal of
the municipality thisetc.”’  The deed is signed, ¢ William Good-
ridge, treasurer of municipality of Springfield and Sunnyside,’’,
and the seal of the municipality is affixed. Now apart from
other questions which-might be raised, under suchastate of things,
whatauthority had William Goodridge to convey these lands.
They were not sold by him. . He was only the succéssor, as
treasurer, of the person who sold. In Ontario, one of the old
tax Acts under which the sheriff was the person to sell, provided
for the conveyance being made by the sheriff ¢ for the time
being.”” Then in subsequent Acts, these words were omitted,
and it was not until a number of years after, that a general Act
relating to sheriffs gave a sheriff power to, execute deeds in ,the
case of sales made by a predecessor.

It is also contended, that while the Statute 45 Vic. c. 1 8.0
requires deeds of land sold for taxes, to be registered within
eighteen months after the sale, the deeds in question are not yet
registered so that the defendants cannot insist upon any priority.
The deeds have been received by the registrar and placed upon
the registry books, but the objection taken to the registration is,
that there are not on these deeds any affidavits of their execu-
tion. To a perfect registration it is essential, that all the require-
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ments of the Act should be complied with, In Reag V. White-
head, 10 Gr, 448, V. C. Esten said, “ It is undoubtedly essential
that the requirements of the registry Act
served, and any materia] failure in that respect will vitiate the
registration,”’. So in Rodson v. Waddell, 24 U. C, Q. B. 574,

jecti i ial the addition of the
witness to the deed Was not given, though his name and “place
of abode were stated, -In delivering judgment, C; J. Draper
said, ¢ We may think the objection to be strictly literal and

h as has been made,

189

regarding the language of the Act,

our judgment therefore tfust
be founded upon the Statute,

We are bound to hold, that this
€Xpress requirements, makes the
id, as against the subsequent

the case of an instrument other than a will,
The 17th section as amended by 45 Vic. ¢. 1 3 8. 2, is as fol-
lows, “In the case of an instrument other

than a will a syb.
scribing witness to such instrument sh all, in

an affidavit setting
forth in full his name, place of resid ence and addition or calling

swear to the following facts etc, Then the 18th section says,
* The aid affidavit shall be made on the said instrument, or
securely attached thereto, and such instrument and affidavit
shall be copied at ful] length in the registry book.’’

A nis true that the seal of
the deed of a2 corporation u
further proof of execution.
of a corporation, although th,

seems essential,

1

(3
a corporation proves itselt, and that
nder its corporate seal requires no
But these deeds are not the deeds
¢ seal of the municipality has been
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The 26th section of the registry Act providedé as follows,
““ Tife seal of any court of record, or of any corporation affixed
to any instrument in writing shall, of itself, with the 51gnature
of the secretary, or presiding officer thereof, be sufficient evi-
dence of “the due execution of the same by sxich corporation or
the judge, registrar, clerk or officer of the court signing the same,
for all purposes respecting the registration thereof, and no
further evidence or verification of such executlon shall be re-
quired for the purpose of fegistration. '’ :

Under that section the seal of the corporation must be accom-
panied by the signature of the ‘‘ secretary, or presiding officer
thereof.”” The deeds in question have the signature of neither
of these officials.

Apart however from all these objections, there are two which
are in my opinion fatal to the validity of the sale. The adver-
tisement for sale was not in the form, nor did it contain the
particulars required by the Act.

The 38 Vic. c. 31, s. 36, required the treasurer on or before
the 15th of January in each year, to prepare a statement of all
non-resident lands in arrear for taxes for the previous year, and
on which there was no property to distrain, and in it he was to
shew opposite to each lot, or partof a lot, the reason why he could
not collect,thg:taxes, by inserting the words, ‘‘ non-resident,’’
or “ no property,"’ as the case might be. The statement was
also to give a description of all the lands in arrear.

This statement was required to be published at least three
weeks in succession, and was also to state, that the lands would,
be offered for sale on the first Monday: in March immediately
following.

The advertisement published in this case, has no proper des-
cription of the lands mentioned in it, and certainly is not a copy
of such a statement as required by section 36. In no case is
the reason why the taxes have not been collected stated.

In Ontario * pt. of 5. )pt. 111, 18t con. Tay, 40acres, $12.95,"
has been held an insufficlent description, Grant v. Gilmour, 21.
U.C.C. P. 18. S0 an advertisement which did not, as re-
quired by the Statute, specify whether the lands were patented.
or held under a lease, or license of occupation from the crowh;
has been held bad, McAddie v. Cordy, 30 U. C. Q. B. 349..

~
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+ Then it was necessary that the sale should be advertised, ¢ at
least three weeks in.successi(_)n,” before the day of sale. Here
the sale took place on the 3rd of March, and the advertisement
appeared in the Gaseste in the issues of ‘the 15th, 22nd and 28th
of February, and in no others, Italso appeared in the issues of
the Weekly Zree Press on the same days. This was not adver-
tising it_for at least three weeks,

In Connor v, Douglas, 13 Gr. 456, the Court of Appeal for
Ontario held, under an Act which required an advertisement to
be published for the space of three months, that publication for
thirteen weeks, from and including the 1st of August to and in-
cluding the 24th of October, though not an advertisement for

three months, which would have required it to be continued

until 31st October, was sufficient. From this judgment, two

very learned and able judges, C. 7. Draper and V. C. Mowat,
dissented.

In coming to that conclusion, thiere is no doubtghe Court were
influenced by the fact, that at a particular period, of the year,
when the month of February intervened, there might be an ad-

gertising for three months and yet ouly thirteen insertions, [
d

0 not think it is possible to hold, where lands are to be sold
after such a short advertising as “ at least three weeks in succes-

_sion,”’ that an advertising three times, with the first advertise-

ment appearing only sixteen days before the day of sale, is a
compliance wish the Statute,

The plaintiffs are entitled to a decree, with costs, declaring
the sale of the lands in question void a$ against their mortgage, .

and that the deeds from the treasurer to Benson, and the deed
from Benson to the defendan

the lands as mortgagees.

ts, are a/cloud upon their title to
b L
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VI\'/IAN v. SCOBLE.

Further /t'[rem}m.r, what can be read.—Revocgtion of agent’s
authority.—Collection Oy agent.—Security.

#eld,—That on further directions, a defendant may on the question of costs
read his answer, although it cannot, where replication has been filed, be
read as evidence upon the questions in dispute éxcept by consent. Only
the decree and master’s report, with any intermediat'e ‘orders or certih"-'
cates, can be made use of for that purpose, :

In a suit for an account by principal against agent the decree on further di-
rections contained a declaration that the agency of the defendant was revoked,

Held,—That the decretrmust be varied as the plaintiff had power to revoke
the authority indepenEently of any decree and had already revoked it.
o

The decree further declared that the plaintift should have the exclusive
right to the collection of moneys and debts,

Held,—The decree must be varied as'the moneys and debts were the plain-

tiff’s own moneys and he had a right to collect them without any ‘such
declaration, el R

The defendant claimed to be entitled to a commission of twenty per cent.
upon any moneys which might afterwards be received by the plaintiff. he
decree directed the plaintiff to give security that he would pay over to the de-
fendant, what the defendant might be entitled to receive,

Held,—The decree must be varied, as if defen
sion, he could take such steps as he might
count and payment.

t had a right to the commis-
advised, to obtain an ac-

4. M. Howell and /. . Hough, for plainkff,
4. C. Killam, for defendant.

[¢t4 Febh:éry, 1884.]
TavLor, J., delivered the judgment of the Court :—

This is a re-hearing, at the instance of the plaintiff, of the
decree on further directions pronounced the 4th of October,

1883. The portions complained of are the third, fourth and
fifth paragraphs,

Upon the®rgument a question arose as to what can be read or
referred to, on a hearing on further directions. Counsel for. the
defendant insisted upon his right to read the pleadings and an
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agreement to which, in his answer the defendant craved leave to

refer. The reference in the answer to thisagreement is sufficient
in form to make it part of the answer.

\
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On the question of costs a defendant may read his answer,
although it cannot where replicatiou has been filed, (except by
consent) be read as evidence on his own behalf, upon the mat-
ters in dispute between him and the plaintiff, The Ppractice is
thus stated by Mr, Danjel; ¢ In disposing of the question of

costs however, the Court will permit the defendant’s answer to
be read on'his own behalf,”? =

Under General Order 147, “ At the hearing of any cause, or
of any further directions therein, affidavits of particular wit-
nesses, or affidavits as to particular facts and circumstances, may
be used by consent, or by leave of the Court ; and such consent
may be given on behalf of persons under disability, with the

approbation of the Court.’’ This is an exact copy of the
Ontario Con. Gen. Oraq, 176. ‘

These orders are merely extensions of the Imperial Act 1 3&14

Vic. ¢. 55, s. 28, which provided as follows: *“ And be it en-
acted, that Dotwithstanding any rule or practice of the, said

, court to'the contrary, it shall be lawful for the said Court at the
hearing of any cause or df any further directions‘thérein,

to re-

Court, and of all such Matters as are necessary to be proved for
enabling th€"said court to order payment of any moneys belong-
ing to any married woman, and of all such other matters not
directly in issue in the cause, as in the opinion of the said Court
may éafgly and properly be so. proved.'’

Except.under these Provisions, it appears that nothing can be
made use of at a hearing on further directions, except the decree
and master’s report with any intermediate orders or certificates, ;

"Mr. Daniel says, « upon the hearing or further considera-
tion, the Court will make such further orderin the cause as upon
reading the chief clerk’s certificate appears to be consistent with
the justice of the case, as it stands upon the decree and certifi-
cate., Dan. Pr. 1229.”  And upon Page 1236 (note e.), it is
said, “The brief of each party ion further consideration will
consistof the decree, or order madeat the former hearing, the chief
clerk’s certificate and any intermediate orders or certificates,"’

v
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. On this point reference may also be made to Gowld v. Burritt,

11 Gr. 234, McGill v. Courtice 17 Gr. 271, and Downey v. Roaf
6 Ont. Pr. R. 8. i

The counse] for the defendant contended that the original de-
cree having directed that certain books papers and documents
should be brought into court, to remain open to the inspection
of both parties, subject to the further order of the Court, noin-
telligent disposition can now be made of these upon reading the
decree and report. ‘That to dispose of this question, the plead-

ings and agreement mentioned in the answer must be referred
, to. i

It would appear however, that there can be no difficulty in
dealing with these, upon the decree and the findings in the
report. :

+' IThe decree made at the hearing declares that the plaintiff is

entitled to an account of the dealings and transactions of the -

defendant with the lands in the bill of complaintset forth. The
master is directed to take an account of all sums 'of money
received by the defendant as agent for the plaintiff in regard to
the sale of these-lands and to enquire when such were received.
Also to take an account of the expenses properly incurred . by
the defendant in connection with the sales and of what moneys
were paid by.the defendant to the plaintiff out of the proceeds
of the sales. The decree then went on to order that the balanc-
found due to the plaintiff upon taking the accounts, should
be paid into court, less the defendant’s commission- of  twenty
per cent. on the moneys actually received by him. >

The result of the taking of the accounts under this decree is,
that the master has found a balance to be due from the defende
ant to the plaintiff of $6,459.94.

The objections to the fourth and fifth paragraphs of the decree
made by the plaintiff are the following. He says thatthe decree
does not need to declare and should not declare,as it does in the
third paragraph, that the agency of the defendant is revoked, for
the plaintiff has power independently of any decree to revoke
the authority given his agent, and he has revoked it, He also
objects that the Court should not have declared as is done in the
fourth paragraph, that the plaintiff shall have the exclusive right
to collect the moneys and debts,. because they. are his. own.

OIS - O ol o B
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moneys, and he has a right to collect them without ‘any such
declatation or provision. He further objects to the provisions
of these paragtaphs, that the agreement between the ‘parties,
dated the 2nd of January, 1882, shall stand as to the right and
claim of the defendant to commission upon moneys collected
after the 12th of October, 1882, that the plaintiff shall pay one-
fifth of the collections after deducting expenses to the defendant,
and that the plaintiff must give security in the sum_of $10,000,
for the faithful payment of whatever the defendant may be en-
titled to receive.

The defendant is satisfied with the decree as it stands, but in-
sists that if varied as asked by the plaintiff, then that the second
paragraph which orders the delivery to the plaintiff of the deeds,
documents, writings, plans, and payers relating to the sale of
the property in question should bestruck out, and the defendant
intrusted with these papers, for the the purpose of collecting the
moneys still unpaid under them. :

The decree in my judgment $hould have contained no such
provisfons as those complained of but should simply have
ordered payment of the $6,459.94, though even that was
not necessary, as the decree at the original hearing contained a
sufficient order for payment, delivery of the deeds to the
plaintiff, and payment of costs by the defendant.

The decree at the hearing was a consent one and was
made on the footing of the defendant being the agent of the
plaintiff and gives him a commission upon the money actually
received by him. The master has found a balance due from the
agent to the plaintiff, ‘his principal,

The plaintiff has a perfect right to terminate the agency at
any time he pleases, and he says he has doneso. At the hearing
it was very well to order the documents to remain in court, sub-
ject to further order, for at that time the accounts were not
taken, and the defendant claimed a large balance as due to him,
for which he might have a lien upon the deeds and papers, Any .
question of that kind has now been disposed of, for the defend-
ant has been found largely indebted to the plaintiff, why then
should the plaintiff not at once receive the deeds and papers which
relate to his own property, and to sales made forhim by his agent,
That the defendant makes a claim to one-fifth of the future col-

1
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lections, seems no sufficient reason why the plaintiff ‘should not
get possession;of his own papers, or why he should give security
to the defendant. Eveén if the defendant is entitled to this one-
fifth, as to which there is a question, the plaintiff is entitled to
four-fifths and the balance of interest is, therefore, largely in his
favour,

That the agreement relied on describes the defendantas agent,
that he has consented to a decree for an account against him as
agent, and that a large balané\gfhas been found due from him,
are quite sufficient reasons tor the plaintiff getting his papers,
and being allowed to proceed to collect moneys due to him,

without his being required to find security.

- If the defendant has a vested right to the one-fifth in future
collections which he claims to have, he can take siich steps as he
may be advised hereafter to obtain an account and payment from
the plaintiff,

The decree, therefore, should be varied as asked.
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CAMERON v, MCcILROY.
(In CHAMBERS.)

Master's Report.—Issue of execution before confirmation..

Held, that under the ugual mortgage decree plaintiff has a right to issue
execution immediltsy after the making of master’s report and before its
confirmation,

Plaintiff obtained the usual preecipe foreclosure decree, con-
taining the order * that the defendant do forthwith after the
making of the master's report; pay to the plaintiff what shall be
found due to him for principal money, interest and costs at the
date of the said report.”’

Two days after the date of the report the plaintiff issued
execution and an application was now made to set it aside.

E. H. Morphy for defendant.

The master's report is not absolute until the expiration of
fourteen days from its date. Equity order 247. This is a
report “strictly so-called,”’ and therefore requires confirmation.
Leggo Ch. Pr. 859 : it is only'where the master’s report is final
and does not require confi ation, that proceedings may 'be
taken on it though the fourteen days have not elapsed. In 7e
Yoggie 7 U. C. L. J. 293. Empringham v. Short, 11 Sim, 78.
"The issue of the Jéeri facias is irregular, as the report has not
been confirmed. ‘The making of the report is not equivalent to
entering up judgment in this Province, Jellett v. Anderson,
8 Ont. Pr. R. 387; does not apply.

G. G. Milis for plaintiff.

It is quite evident from the wording of Egusty order 456 and
from the very strong wording of the decree ““And it is further or-
dered and decreed that the defendant do forthwith after the making
of the master's report, Pay to the plaintiff, &c,"’ that it was in-
tended that the report should be acted on at once without wait-
ing for its confirmation, Making and confirmation are distinct
and different terms. If it had been so intended; the decree

- would have said forthwith after tonfirmation. The following

VOL. L M, L. R, 13
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authorities show clearly that the writs were properly issued :—
\Holmested's Chancery orders PP. 132, 133 and 135 ; Empring-
Z/xam V. Short, 11 8im; 18 ; re Vaggie, 7 U. C. L. J. 293 ; 1 Ch.

. R. 168 ; Norih of Scotland Canadian Mortgage Company v.
Beard, g Ont. Pr. R. 546 ; 3 C. L'T. 354 ; Jellett v. Anderson,
8 Ont. Pr. R, 387. .

Held by the referee that the motion must be dismissed
. with costs, on the ground that under the words of the decree the
plaintiff had aright to issue his execution forthwith aftersthe
making of the report—adding that the defendant might have
obtained a stay of execution\upon a proper application, and that
he was not deprived of his right to appeal from the report. The
Court, he said, would probably have stayed the plaintiff’s pro-
ceedings until an appeal had been determined.

L]

LS

CAMERON v. McILROY.

(IN CHAMBERS,)

Suit in equity.—Power to garnish.

Held—Affirming the order of the referee, that under Con. Stat. c. 37, s. 78,
the Court has power to issue garnishing or attaching orders in equity
suits, :

E. H. Morphy, for the defendant, appealed from the order of
the referee. The Court of Queen’s Bench here is governed by the
modes of practice and procedure as in England on the 15th of July,
1870, Con, Stat. Man., c. 31, 5. 4, and the judges have power to
make rulesand practice, section zo,and for practiceand procedure,
recourse shall be had to the practice and procedure in England,
except as modified by the orders made by the judges. The Court
of Chancery in England had no power to garnish. Horslzy v.
Cox, L. R. 4 Ch. App. 92. ‘' The Court of Chancery in On-
tario acquired this jurisdiction by Statute, 22 Vic. c. 33. Cotton
v. Vansittart, 6 Ont. Pr, R. 96. The practice here to compel
payment of money found dug by decree is by sequestration.
Daniel's Ch. Pr. 901, Equity Order 288. The equity side of this
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court has no power to attach debts. Con, Stat. Man c. 37,5, 45,
gives that power to the common law side only. The whole sec.
tion is subject to the English Common Law Procedure Acts, and
the procedure thereunder shews that the application must be
made on the common law side, Chitty's Archbold vol. I, p.
718. ' The affidavit on which the order was obtained is insuffi-
cient, as it does not follow the wording of the Act.

G. G. Mills, for Plaintiff, contra,—The order of the referee
is right.

It may be admitted that there is no authority in the English
Practice for the attaching order. We, however, rely not on
the English practice, but on the Statutes of this Province, The
attaching order was made under Con, Stat. Man. c, 3 5. 44.
There is only one court with two sides. The General Orders in
Zqusty regulate the Practice on the equity side of the court so
far as they go, but there is no Provision in them to enable a plain-
tiff to recover his debt from a third person.  Sequestration ap-
plies only to enforcing payment by the defendant himself, Unp-
less the defendant can show clearly that attachment of debts is
excluded from the equity side, his case fails and the onus is on
him. The mere fact of the word ““judgment " alone being
used in the 44th section proves nothing. All the law diction.
aries define ‘¢ decree '’ to be the Judgment of a Court of Equity
and further state that it has all the force and effect of a judg-
ment. Seer & 2 Vic., c. 110, 5. 18, Chitty's Statutes vol, 3

P- 712, Con. Stat, Man. c, 31, 5. 32, and Con. Stat, Man, o,
37, 8. 78. ;

The affidavit is sufficient, although it does not in express

* termssay ‘‘judgment has been recovered,” yet the words ¢ by the

decree made in this cause it was ordered and decreed that the
defendant should Pay to the plaintiff "’ &c,, are quite as broad as
the Act, no precise words being required by the/Act.  Con, Stat,
Man. c. 1, s. 7, sub-sec, 28.

[252% Apriz, 1884.]
TAYLOR, J.—This is & suit upon a mortgage brought upon the
equity side of the Court, By the decree dated the 12th of
March, 1884, a reference to the master was directed and the
defendant was ordered forthwith after the making of the master's
Teport to pay to the plaintiff the amount which should be found
due at the date of the report for principal, interest and costs,
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On the 26th of March the report was made pursuant to the
direction in the decree, finding the amount due to be gr0,389.63.
Upon the 28th of March on”the ex parte application of the
plaintiff, an order was made by the referee in Chambers whereby
it was ordered that all debts, obligations and liabilities due,
owing or payable, or which are accruing and: will be
due or payable from the Mayor and Council of the city of Win-
nipeg to the defendant, be attached to answer the amount due
to the plaintiff from the defendant under the decree and the re-
port of the master. On the r2th of April the defendant ap-

plied to the referee, on notice to the plaintiff, to discharge and

set aside that order and this application was, on the 1sth of
April, discharged with costs. From the order then made the
defendant appeals.

The principal ground of appeal is, that there is no authority
for making a garnishing order, in a suit on the equity side of
the court.

It \is contended, ‘that the Court of Chancery in England has
no power to make such an order, the provisions of the Common
Law Procedure Act in that behalf, applying solely to the Courts
of Common Law. No doubt this is correct.

It is further argued, that the Statute in this Province does not
warrant such an order being made,» In the section of the Stat-
ute, which provides for the mbde of proceeding to garnish
debts the word ¢ decree *’ is ngt used, but gnly the word judg-
ment. It is argued that no whexe in the Iferpretation Act, or
in the Statutes is there any provi t ¢ judgment '’ shall
mean or include ¢ decree’’. The proper course it is said, to attain
the desired end in suits on the equity side of the Court is, to
proceed by way of sequestration. The cases in Ontario are said
to be no authorities here, as there is there express statutory pro-
vision on the subject which is wanting here.

Unfortunately for the defendant’s contention, it is founded
upon af entire mistake. Con. Stat. Man. c. 37, s. 78, says,
“ For the purpose of enforcing payment of any money, or of
any costs, charges or expenses payable by any decree or order
in equity, or any rule or order of a court or of a judge at law,
the person to receive payment in the case of the payment of
money into Court, or to any person having the carriage of a
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decree or order, shall be deemed the plaintiff, and entitled to
( writs of fieri facias and venditioni exponas, respectively; against
the property of the person whose duty it is to pay the money
aforesaid,land the said decrees and orders in equity, and the
said rules and orders at law whether of the court or a judge
shall, when filed, constitute a judgment and shall have all “the
 force and effect of judgments at law, and writs thereon may
issue, and all proceedings thereunder be had and taken that

might be had and takenona judgment recovered in the ordinary
way at law.”’

That is quite as wide as the Statute in Ontario under which gar-

nishing orders are made in the Court of Chancery there, and is

in my judgment amply sufficient to warrant such an order as was
made by the referee in this case.

The objection that the affidavit on which the attaching order
was granted is insufficient, because it does not state that judg-
ment has been recovered has no weight, It states that by the.
decree made on sucha day payment of the money was ordered.
The Statute just cited says, that decree is equivalent to a judg-
ment.

The appeal is dismissed with costs.

WESTERN CANADA LOAN COMPANY v. SUTHERLAND.

§

(IN CHAMBERS.)
Writ for service ex juris— Application to sign Judgment.

In an action on a covenant in a mortgage, a writ for service
out of the jurisdiction was issued and served.

A. E. McPhillips for defendants showed cause to'a summons
for leave to sign final judgment, and argued that the writ was
not a writ specially endorsed under 46 & 47 Vic., c. 23, s. 16.

J- H. D. Munson for plaintiffs.

WaLLBRrIDGE, C. J., Held, that such a writ was not within the
statute and discharged the summons with costs,

{
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GRISDALE v. CHUBBUCK.
(IN CHAMBERS.)

Evidence by commission—Order to read at the hearing.— Orders
, to examine made before cause at issue.
Held,—Affirming the order of the referee, that evidence taken abroad under

an order may be read at the hearing, although the order does not state that
the evidence may be so read,

The proper time to obtain a commission (where the bill is not merely for

discovery) is after issue. But where upon notice orders to take evidence
abroad had been made before issue, !

Held,~That the depositions would not on that account be suppressed, the pro-
per course was to have appealed against the brders,

i

H. E. Morphy, for plaintiff. |

A. C. Killam, for defendant.

[23th May, 1884.]

TAYLOR, J.—The bill herein was filed on the r1th of June,
1881, against the defendant, Harriett J. Chubbuck, On the
25th of January, 1882, it was amended in several respects and
Alfred W, Burrowes was added as a defendant. _ Their answers
were filed on the 6th of March, 1882, On the 20th of March
an order was made upon consent for the examination of the de-
fendant Chubbuck at Ottawa, in Ontario, before the local mas-
ter of the High Court of Justice there and on the x13th.of April
an order was made for the examination of the defendant Bur-
rowes at.the city of New York in the United States of America,
before two special examiners named in the order or either of
them.

The depositions of the defendant, Chubbuck, were taken on .

the 22nd of June, 1882, and have been returned to the Court
although they bear no endorsement to show when they were so.
The depositions of the defendant, Burrowes, were taken on the
15th of June, 1882, and returned on 3rd of July following.

. The plaintiff on the 24th of March, 1884, obtained from the
referee, on noticeto the defendants, an order that the depositions
50 taken may be read at the hearing of the cause.
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Replication was not filed until the 31st of March, 1884.

The defendants now appeal from this order of the referee.
The objection to it is, that the depositions taken under the orders
of the zoth of March and the 13th of April, 1882, cannot be
read at the hearing, because the orders were issued, and the evi-
dence taken under them, before the cause was at issue and be-

cause they do not say that the evidence may be read at the
hearing. : ¢

It does not seem to be Decessary in orders issued, according
to the more recent practice in England, for appointing special
examiners to take evidence abroad instead of commissioners,
and which was followed in this case, to state in the order that
the evidence may be read at the hearing. Forms of such orders

* are given in Crofts . Middleton, 9 Ha. App. 75, and Zondon

Bank of ‘Il[cxiw and South America v. Hart, 1L.R. 6 Eq. 467,
and in neither of them s it so stated. So far therefore, I do
not see that any order from the referee Wwas necessary.

4s to the other objection, that the cause was not at issue when
the orders were made, and the evidence under them taken, there
is no doubt, that where the bill prayed relief and it does s0
here, the proper time for obtaining a commission to examine
witnesses was after issue joined. It was only where the bill
prayed merely for discovery, and a commission to examine wit-
nesses in aid of an action at law, or of a defence to such a pro-
ceeding, that a commission could be obtained at an earlier
stage. Indeed in such a suit issue was never joined.

The question however, is, are the defendants entitled to take
objection now and to adopt the course they are doing? They
can do so, in my opinion, only if they could succeed on a sub-
stantive motion to suppress these depositions.

The objection is, that the orders of the 2oth of March and
the 13th of April, 1882, should never have been made, That
a commission had improperly been granted was never a cause
for suppressing depositions. The Pproper course in such a case
Was to appeal against the order. I know of no authority for
moving to suppress depositions on such a ground, unless where

the order was obtained ex 2arte, which the orders here were
not,
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The grounds upon which depositions could be suppressed were
such as that the interrogatories were leading, or that they and the
depositions taken under them, were scandalous, or else that some
other 1rregulant1es had occurred in relation to them. Daniel’s
Pr. (Perk ed.), 1140; Smith's Pr. 392. So also, where it was
discovered that one of the commissioners was the nephew and
agent of the plaintiff, the depositions were suppressed, the ap-
plication being made within a reasonable time after the discov-
ery of the objection. Lord Mostyn v. Spencer, 6 Beav. 135.

In the case of the order of the zoth of March, there is too an
insuperable difficulty in the way of the defendants now saying
it should not have issued, 1t was made upon the consent of the
defendants’ solicitors.

The orders are as egpressed, wide enough for the examination
of the defendants as withesses and not merely for their cross-
examination on their answers.

4

On the examination all parties were represented, and a glance
at the depositions shews that the examination was not for dis-
covery merely, and then in explanation, but that the whole case
was fully gone into.

Such being the case, great expense having been incurred in
taking the evidence, and the proper course for the defendants to
have pursued being, not to have consented to'the one order but
to have moved against both if made, notwithstanding their ob-
jection that issue had not been joined, I must hold that the
present application is not open to them.

The appeal is dismissed with costs.
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YOUNG v. CANADIAN PACIFIC RAILWAY CO.

Dllivery of goods to carrier. —Admission by agent.
.
Plaintiff sent by S. a box of

+; the man told him « to bring it L2
in and put it there,” and S, put it where he was told. He got no receipt,
The box was lost. Plaintiff then went to the station at W, and saw the man

already referred to, who admitted that he got the box but could not say what
he had done with 1, !

Held, that whether the goods were to be carried at the risk of the consignor

or ot the consignee was a question for the jury, and the Court would not
disturb their verdict,

Zeld, that the admission of the man, whom Plaintiff saw, was not admissible
as evidence against the defendants, and as it was the only evidence of
delivery, the plaintiff should be non-suited,

S. C. Biggs for plaintif,
J- 4. M. Aikins for defendants,

[2nd June, 1884.]
Dusuc, J. delivered the judgment of the Court ;—

The plaintiff, who lives at St. Andrews, sent, by a man named
Saunders, a box of goods to the defendants’ station, at Winni.
Peg, to be carried to his brother, W. R. Young, at Portage la
Prairie. He gave Saunders, along with the box, ashipping note,
and told him to gt a receipt from the railway officials.  Sagn-
ders came to the defendants’ freight shed, in Winnipeg, faw
several men working there, told one of them, the first he saw,
that he was bringing a case for W, R. Young; the man told
him “ to bring it in, and put it there,”” and he put it where he
was told. He signed nothing and got no receipt. The box was
lost. The plaintiff says that, about eight days afterwards, he
went to the defendants’ freight shed and saw the man who ad-

mitted that he got the box, but could not say what he had done
with it.

He brought his action, and at the trial the jury gave a ver-
dict in his favor for $69.94.
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The defendants have moved to set aside the verdict and enter
a non-suit, on the grounds: 1st, that the action should have
been taken by the consignee of the goods, W. R. Young, in-
stead of by the consignor ; znd, that there is no proof of de-
livery of the goods to the defendants.

As to the first ground, there is no doubt that, generally speak-
ing, when goods are delivered to a carrier to be carried and de-
livered to a consignee, the party entitled to sue for their loss is
the person who is entitled to the goods, and at whose risk they
are carried. * And in ordinary cases, that person is_ the con-
signee, because the delivery of the goods to the carrigr com-
monly vests the property in the consignee. But if the consignor
makes a special contract with the carrier, the necessity of show-
ing the ownership is superseded, and the consignor may bring
the action. - Dunlop v. LZambert, 6 Cl. & F. 60o. But whether
the goods were to be carried at the risk of the consignor, or of
the consignee, is a question for the jury.

In this case, no special contract was proved between the con-
signor and the carrier, but the questlon as to whether the goods
were at the consignor’s or at the consignee’s nsk was left to the
jury, and they have found, by their verdict, that they were at

the consignor’s risk. Whether there was sufficient evidence to-

sustain such finding is doubtful. But as they have so found, and
it was a proper question to be left to them, we do not feel dis-
posed to disturb their verdict on this ground.

The mext point to consider is, whether there was a delivery of
the goods to the defendants.  Saunders left the box with the
first. man he saw amongst those working at the station. He did
not take nor ask for a receipt ; he did not see any official making
an entry or even taking note of it ; he does not say that any em-
ployee of the defendants, or that even the man to whom he
spoke, saw him put the box where he left it ; all that he says is
this: ¢ The first man I saw I told him I was bringing a case for
W. R. Young, and he told me to bring it in and put it there,
and I put it where he told me.”’

Can this be considered proper evidence of delivery? There
is no proof that the man spoken to by Saunders was even an

‘employee of the defendants. It would be, in my opinion, a mast

dangerous doctrine to declare that a box delivered to any man

¥
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at a railway station is sufficient delivery to the railway company,
and to make the company liable forits loss.  Brown on Carriers,
P- 86, says that there must be either an actual or constructive
acceptance by the df:arrier, or the contract of bailment will not
arise. w .

In Zeigh v. Smith, 1 C. & P. 638, it was held, that it was not
sufficient to deliver goods, on the wharf, to one of the crew, but
they should be delivered to the captain of the vessel, or some
other person in authority on board.

In Grifinv. The Great Western Raitway Co., 15U, C. Q.B.
507, a witness swore that he had taken the mare of the plaintiff
to the station, when a man assisted him to put it in a car, indo-
ing which the accident happened, it was held that there was not
proof of delive?'y to the defendants.

In Skm v. The Great Northern Railway Co., 14 C. B. 647,
it was held that where the owner of cattle, knowing the course
of business of the company, had permitted them to be delivered
at one of the company’s stations, without a receipt from the
proper officer, although they were proved to be delivered to one
in the company’s employ, the company was not responsible for
the non-delivery of said cattle. That case is pretty much in point,
as the plaintiff here knew of the manner in which goods were to
be delivered to and accepted by the defendants, his giving a

shipping note to his man Saunders proves that he had such
knowledge.

But the plaintiff's evidence goes a little further, He says that
about a week or ten days after he had sent the box by Saunders,
he went himself to the freight shed, that he saw the man and he
admitted that he had got the box, but he did not know what he
had done with it. He went to see him half a dozen times in
the freight shed, spent sometimes half an hour with him, but got
no information as to what had been dorie with the box.  After-
wards, the man was no more seen, as he had left the company.

One cannot help being surprised to see an intelligent and
business man like the plaintiff, going there and seeing that man
so often, without asking his name, or his real position in the
company’s service. He knew perfectly well that he would de-
pend on this man's admission to prove his delivery of the goods
to the defendants. And by not giving that man's name, he
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places the defendants in the unfair position of being unable to
ascertain and verify the facts stated by him, and unable also to
get track of the missing box.

Now let us consider the alleged admisgion. How could that
man admit that he had got the box for the defendants and as
their agent, if he made no entry of it in any of the company’s
books, or took no note or memorandum of it? If he had
shipped it to some particular place, some note or memorandum
of it shauld have been taken. And he would likely have shown
the entry to the plaintiff, or mentioned it. But no such thing
appears. Hisstatement to the plaintiff seems rather strange.

How could that mtan who was handling at that time, not only

hundreds, but thousands of cases and boxes every day, remem-
ber that particular box, eight or ten days after handling it? Was
he the same man to whom; Saunders had spoken? Had he seen
and noticed the box just lying there, without any body caring
about it, or calling his attention to it, after it had been left
there? If so, could he remember it without any note or memo-
Tandum of it? Saunders had spoken to the first man he saw
there. The plaintiff spoke to the man in charge at the freight
shed, putting freight in and shipping it. Was it the same man ?
The man is not identified, nor is the box, except in this way
that the plaintiff says that he saw the man and he admitted that
he got #ie box. One would imagine that if that man was not
stupid, if he was as intelligent a man as we suppose that the de-
fendants would put in charge of their freight shed, he would not
have admitted that he haqgot this particular box, being an ordin-
ary box of merchandize, without the same having been given
into his charge, and a note or memorandum had been taken of
it at the time.

But whatever may have been the real facts, and admitting
them as stated by the plaintiff, there is an important question of
law to be considered. Could such admission of an employee of
the defendants be received as proper evidence to charge the de-
fendants with negligence, and make them responsible for the loss in
question. Admission generally is good evidence, admission of a
party is sometimes the best evidence against him ; admission of an
agent does sometimes bind the prihcipa], as when it is made at
the very time of the contract. But it appears to be a well set-
tled doctrine that admission of an agent as to a past transaction
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does not bind the principal, even if it is made by letter. Fusy-
le v. Hastings, 10 Ves. 123 ; Langhorn v. Alinutt, 4 Taunt,
511 ; Story on Agency, 153, 154, 155,

In 7%e Great Western Railway Company v. Willis, 18 C.B. N,
S. 748, Willis had brought some cattle to the company's station,
had signed a consignment note and paid the freight. The cat-
tle had been shipped, but too late for the market, and Willis had
in consequence lost A1] or £18 by the delay. About a week
after, he saw the night inspector of the company, and asked him :
‘“ How is it that you did not send my cattle on?”’ And he said
in reply that he had forgotten it. The judge allowed the ques-
tion to be, put, and the jury found for Willis, But the Court held
that such evidence was improperly admitted, it not being within

the scope of his authority to make admission as to by-gone
transactions. .
\

In the present cas, there is still much less reason to receive
as evidence the statement of the man who said that he had got
the box, because instead of being the admission ofa clearly recog-
nized official of the company, as the night inspector, the man
who is alleged to have so admitted is not identified, his'name is
not given which makes it more urgent to refuse his statement, as
the defendants are thereby prevented from verifying the facts
and the statement. We are of opinion that the statement can-
not bind the defendants, and should not have been received as
evidence. And as it was the only evidence of delivery, there was
no case made out by the Plaintiff, and he should be non-suited,

Rule absolute with costs,
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HENRY v. CANADIAN PACIFIC RAILWAY CO.

Action for non-delivery of goods.— Condition indorsed on shipping
bill.— Liability of carrier,

In action brought for the non-delivery of sawn lumber delivered to defend-
antsat P, tobe carried by them to B., defendants pleadeda condition indorsed
on the shipping bill, as follows: “That the company will not be responsible
for any deficiency in weight or méasure of grain, in bags or in bulk, nor for

" loss or deficiency in the weight, number or measure of lumber, coal or iron
of any kind carried by the car load.”

The evidence shewed that the lumber was loaded at P, and that a portion
of it was not delivered at B, There was no evidence as to how the loss
occurred. .

Held 1. That by the Statute 42 Vic. c. 9, 5. 25, 5. 5. 4, the defendants were
precluded from setting up the indorsed condition when a loss is charged
as happening through their own negligence.

2. That in the absence of evidence, the non-delivery might be assumed to
have arisen from misdelivery to some other person, or from the actual use
of the property by the defendants for their own purposes, in which cases

the condition would be no protection.

Colin Campbell for plaintiffs.
J. A. M. Aikins for defendants.

[2nd June, 1884.]
WALLBRIDGE, C. J. delivered the judgment of the Court ;—

The plaintiffs sue the defendants for the non-delivefy of a
quantity of sawn lumber, delivered by the plaintifis to the de-
fendants at Portage la Prairie, to be carried by them to Brandon,
the verdict is for the plaintiffs for $135.67. The plaintiffs de-
clare first on a count in contract, stating that in consideration of
reward plaintiffs delivered to defendants the lumber to be carried
from Portage la Prairie to Brandon, and there safely to be delivered
by defendants to plaintiffs, and allege as breach non-delivery.
The second count alleges the delivery of the same goods to be
carried etc., and charges that the defendants took so little and.
such bad care thereof, and so negligently conducted themselves
in the premises, that the partthereof, namely 3,824 feet thereof be-
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camé lost to the plaintiffs, The proof is, that the plaintiffs

+ loaded the lumber in cars furnished by the defendants, the cars

in due time arrived at Brandon, and part of the lumber, 3824
feet did not arrive. The plaintiffs produce a shipping bill, in
which it is stated that the goods at the time of shipment were in

apparent good order, they prove also that the same did not
arrive and the value.

‘The defendants call no witnesses. By their seventh plea the
defendants set up a condition which is written on the back of the
shipping bill produced by plaintiff in the following words
¢ That the company will not be responsible for any deficiency
in weight or measure of grain, in bags or in bulk, nor for loss or
deficiency in the weight, number or measure of lumber, coal or
iron of any kind carried by the car load.”

It is proved that the plaintiffs loaded the car, and the carriage
was by the car load, but it is not shewn how the loss occurred or
if in fact there was a lossat all. It is simply provedthat the
goods were delivered to be carried, that the defendants received
them for that purpose, and that a certain quantity, that is 3824
feet, was not delivered to plaintiffs at Brandon.

The condition set up in the defendants’ plea does not exempt

. them in every 'case, from non-delivery in pursuance of their con-

tract. If the defendants had used the lumber themselves, or
converted it to their own use or delivered it to a stranger, they
could not set up that condition as a defence, and if the defend-
ants desire to get the advantage of that condition, as it is an
exception to the general obligation safely to carry and deliver,
the burden of the proof lies upon them to prove that it is such
a loss as is within the terms of the condition, and this stipula-
tion in defendants’ favor is to be construed strictly. It was so
held in Robinson v. The Great Western Railway 35 L. J. C. P.
123.

The plaintiffs in my opinion are entitled to recover, as it is
not shewn, (and the burden of this is on the defendants), how
the loss occurred, and that it occurred in such manner as gave them
exemption within the true meaning of the condition. But by Statute
42 Vic. c.9, s. 25 sub-sec. 4, substantially re-enacted by 44 Vic. c.
25, 8.74, respecting railwaysit is enacted, ‘‘that the partyaggrieved
by any neglect or refusal in the premises, shall have an action

’
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therefore against the company, from which action the company
shall not be relieved by any notice, condition or declaration, if the :
damage arises from any negligence or omission of the company
or of its servants ? It does not appear to me that this pleais a
good plea to the first count and could only be properly address-
ed in its present form to the second count. :

If it were intended to be an answer to the count on contract,
there should be in the plea a distinct averment, that the. non-
delivery complained of arose from a loss from which the condi-
tion protected the defendants. But supposing that allegation to
be in the plea, does it then afford an answer to the action? In
other words are the defendants not precluded by the Statute from
setting up the condition when a loss is charged ‘as happening
through their negligence? I think they are.

If however, the defendants could shew that the plaintiffs
agreed to do the loading, and loaded the lumber so badly, that
it was lost through their improper loading, that I think would
make out a defence unless it could be shown that by the use of
ordinary care, the damage would not have been as extensive as

it proved to be. Hutchinson v. Guion, 5C. B. N. S. 149, sup-
ports this view. i

I think however, in this case the plaintiffs are entitled to hold
the verdict they have got, on the ground that it is not shewn
that there was in fact any real loss of the property by the de-
fendants, from which alone their condition exempts them, the
non-delivery in this case may be assumed to have arisen from
misdelivery to some other persons or from the actual use of the
property by the defendants for their own purposes. The case
being one of non-delivery simply, after reasonable time therefor
had elapsed.
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WISHART v. MCMANUS, \ .
Married woman,— Liability on contract.—Separate estate.

In an action brought to recover from the defendant, a married woman, the
the balance of an account for goods sold and delivered to her,

Held, That in the present state of the law, debts contracted by a married
woman in carrying on a business or employment, occupation or trade, on
her own behalf or separately from her husband, may be sued for as if she
were an unmarried woman, that is without regard to separate estate,

H. M. Howell for plaintiff,
G. Davis for defendant.

[2nd June, 1884.]
TAYLOR, J. delivered the judgment of the Court ;—

The plaintiffs sue in this action to recover from the defendant,

a married woman, the balance of an account for goods sold and
delivered to her.

From the evidence at the trial it appeared that in the month
of October, 1882, the defendant came to Winnipeg, and applied
to the plaintiffs to purchase goods, ‘presenting a certificate or
memorandum signed by Mr. Egan, the General Superintendent
of the Canadian Pacific Railway Company. This certificate
was as follows :—

¢¢ Canadian Pacific Railway Company, Western Division, Office
of the General Superintendent, Winnipeg, Man., Oct,
23, 1882, g

To all concerned :—Mrs, McManus is now boarding twenty-
six men who are working for this company at Capell station,
They owe her in the vicinity of four hundréd dollars (8400).
This amount will appear in her favour on the pay rolls of the
company, and any order she gives will be accepted by the pay-

\master for the amount due her on the rolls for October,

(Sd.) John M. Egan, Gen, Supt.

The party who accepts McManus' order will attach this to
the order."”

VOL.I. M. L. R, . 14
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The plaintiffs upon the strength of this document supplied the
defendant with goods to the amount of $534.99 and she signed
an order upon the paymaster of the company in their favour for
$400. In due course this order was presented and the company
paid on it the sum of $374.35. The remainder of the money
had before presentation of the order been attached under gar-
nishing process at the suit of some other creditor. The present
action is brought to recover the balance of the account with
interest, * At the trial a non-suit was moved for and refused and
the jury returned a verdict in favour of the plaintiffs for $170.24
leave being reserved to the defendant to move to enter a non-suit.

The defendant accordingly obtained a rule, calling on the
plaintiffs to show cause why the verdict should not be set aside,
and a non-suit entered, on the ground that the plaintiffs did not
show that the defendant was possessed of separate estate at the
time the contract sued on was made ; that she contracted with
reference to that separate estate, and that she was possessed of
such selfhrate estate or part thereof at the time of the trial;
or why<there should not be a new trial on the ground of mis-
direction and non-direction in this, that the judge should
have directed the jury, that if they found that the defendant was
not possessed of separate estate at the time of the trial they
should find for the defendant.

The subject of the liability of married women and their separ-
ate estate has been frequently considered by the courts, and has
been the subject of legislation in both England and Ontario.
In England the case of Joknsonv. Gallagher 3 D. F. & J. 494
came before the Lord Justices. The result of thesuit was that
the bill seeking to render the separate property of the married
woman liable for certain debts, was dismissed as she had mort-
gaged it for an amount exceeding its value, but the subject of
the liability of such estate was fully discussed.  On this there
was a difference of opinion between the learned judges. Lord
Justice Knight Bruce held, that the plaintiffs had wholly failed to
prove a specific or express mortgage or appointment, direction
or agreement, or declaration on her part charging or purporting;
professing, promising or contracting to charge her separate pro-
perty, or part of it, The plaintifi’s case he considered restdd
entirely on the fact, that when she bought the goodsin question,
she was a married woman, having separate property and living
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apart from her husband, who, a stranger to the purchase was
not liable wholly or partially. Such a state of circumstances,
whether the sellers when selling were aware or unaware that she
had property settled to her Separate use, was in his opinion
insufficient to charge her, or it,

Lord Justice Turner reviewed the long list of authorities on
the subject of separate estate, and considered the weight of
authority to be in favour of the liability. ¢TI have come to the
conclusion,’’ he said at P- 514, ““ that not only the bonds, bills,
and promissory notes of married women, but also their general
engagements may affect their separate estates,: except as the
Statute of Frauds may interfere where the separate property is
real estate.”’ "’

The learned Lord Justice further held, that in order to bind
the separate estate by a general engagementy, it should appear
that the engagement was made with reference to, and upon the
faith or credit of that estate, and that whether it was so or not
is a case to be judgad of by the Court, upon ‘all the circum-
stances of the case.

" He quoted with approval, the language of Lord Langdale in
Tullet v. Armstrong 4 Beav. 319, expressed thus:—‘‘It is per-
fectlyvclear, that when a woman has property settled to her.
separate use, she may bind that property without distinctly stat-!
ing that she intends to do so, she may enter into a-bond, bill;
promissory note or other obligation, which, considering her state
as a married woman, could only be satisfied by ‘means of her
separate estate, and therefore the inference is conclusive that
there was an intention, and a clear one on her part that her
separate estate, which would be the only means of satisfying the
obligation into which she entered should be bound."’

V. C. Kindersley, in Re Zeeds Banking Co., Matthewman's
case L. R. 3 Eq. 781, decided in 1866, said at page 787, “1I
think the principle laid down by Lord Justice Turner is a sound
one, and that it is the principle which the Court ought to adopt.”’

“This case was followed by V. C. Malins in Butler v. Cumpston,

L.R. 7 Eq. 16. The next case on the subject was Picardv. Hine,
L.R. 5Ch. App. 274, before the Lord Chancellor and Giffard, L.].
which established Lord Justice Turner’s judgment as authority.
Lord Hatherly saying,  We both think it very desirable that

'
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the position of a married woman who contracts as if she were a
Jeme sole should be placed upon a well understood basis; and
we think that that has been done by Lord Justice Turner in his
judgment in Joknson v. Gallagher.”

The following year McHenry v. Davies, L. R. 10 Eq. 88, was
decided by Lord Romilly, in which the separate estate of a mar-
ried woman living abroad under circumstances which led to the
belief that she was a feme sole, wastheld liable to make good the
amount of a bill of exchange endorsed by her, and a cheque
drawn by her upon her London bankers.

Very soon'after this the first English Act respecting the separ-
ate property of married women, 33 & 34 Vic. c. 93, was passed.
That statute declared that the wages and earnings of a married
woman should be her separate property—that she might maintain
an action for the recovery of these or of any property belonging
to her before marriage and which her husband should in writing
have agreed should belong to her after marriage as separate pro- \
perty. - The Act further provided that the husband should ,not
be liable to be sued for her debts contracted before. mamage,
““ but the wife shall be liable to be sued for, and any separate
property belonging to her for her separate use shall be liable to
satisfy, such debts as if she had continued unmarried."”

This Act was amended by the 37 & 38 Vic. c. 50 which pro-
vided that in the case of marriages after the Act, the husband
and wife might be sued jointly for debts contracted before mar-
riage, but the husband should be liable only to the extent of cer-
tain assets specified in the Act, Further that wheresued jointly,
if the husband is found liable for debt or damages or-any part
thezeof the judgment to the extent of- the amount for which the
husband might be found liable, should be a joint judgment
against the husband and wife, “‘and as to the residue, if any, of
such debt or damages the judgment shall be a separate judgment
against the wife.”’

These Acts it will be observed only declare to be separate pro-
perty, wages and earnings, and property belonging to the wife
before marriage, which the husband has agreed in writing shall
continue to be separate property, and they deal with the liability
of the separate estate only as respects debts contracted before
marriage.
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The next step was taken by the 45 & 46 Vic. c. 75 of whichs. 1,
sub-sec. 1, is as follows : “ A married woman shall be capable of
entering into and rendering herself liable in respect of, and to
the extent of her separate property, on any contract and of
suing and being sued either in contract or in for¢, or otherwise
in all respects as if she were a JSeme sole, and her husband need
not be joined with her as plaintiff or defendant, or be, made a
party to any action or other legal proceeding broughit by, or
taken against her, and any damages or costs recovered by her
in any such action or proceeding shall be her separate ptoperty,
and any damages or costs recovered against her in any such action

or proceeding, shall be payable out of her separate property and
not otherwise,’’

Before the passing of this Act, the qnestion, to what extent
the separate property is bound came before the Court in Pike v.
Fitsgibbon L. R. 14 Ch. Div. 837. There V. C. Malins held, that
where a married woman creates an obligation upon her separate

. estate, it extends not only to that which she has.at the time, but
to that which she may in any way acquire, and may have at
the time when judgment is recovered. On appeal, however,
L. R. 17 Ch. Div. 461, the Proper inquiry was decided to be,
“what was the separate estate which the married woman had at
the time of contracting the debt or engagement, and whether
that separate estate, or any part of it, still remains capable of
being reached by the judgment and execution of the Court ?"’

In that case, the question of how far a married woman was,
in respect of her separate property, to be treated and dealt with
as if a feme sole, was considered by Cotton, L. J. He said,
“ The plaintiff’s argument is, that a Court of Equity deals with
a married woman who has Separate estate as if she were a feme
sole. Now, is that correct?  First of all, there is one clear and
absolute distinction. Can a JSeme sole, or can a man be restrained
from anticipating, or disposing by way of anticipation, of any
property to which he or she is entitled ? No. A married woman
under coverture can; but how and why? Simply as regards
property settled to her separate use, «and because equity can
modify the incidents of separate estate, which is the creation
of equity, and thus the position of a married woman having
separate property differs materially from that of a Jeme sole.
Is it true that she is regarded in equity as.a feme sole 7 She is
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regarded as a feme sole to a certain extent, but not as a Jeme
sole absolutely, and there is the fallacy.”

In King v. Lucas, L. R. 23 Ch, Div. 712, the Cotrt of Appeal
held, that while a martied woman is treated with respect to her
Separate estate as a feme sole, it must be separate estate which
belonged to her at the time of making the contract, and s still
remaining at the time when the contract is enforced and judg-
ment obtained,

That is the latest English case I have seen, and it appears that
at present the judgment of Lord Justice Turner, in, Johnson v.
Gallagher, is the correct exposition of the law in England on
this subject

In Ontario the law respecting married women and their pro-

perty, as modified by statutory enactments, has undergone a
great deal of discussion. !

The first statute on the subject was 22 Vic. c. 34. That Act
dealt only with the possession by a married woman of separateé
property free from the control and debts of her husband ; her
right to an order for protection of her earnings in certain cases 5
that her separate estate should be liable for debts incurred or
contracts made before marriage ; and limited her husband’s lia-
liability in respect of such. She was also empowered to a certain
extent to devise or bequeath her separate property.

The 1gth section related to actions against the wife upon con-
tracts made, or debts incurred before marriage, and provided
that the husband should be made a party if residing within the
Province, that in the declaration bill or statement of the cause
of action, it should be alleged that the cause of action accrued

' before marriage, and that the married woman has separate estate,

‘“‘and the judgment or decree therein, if against such married
woman, shall be to recover of her separate estate only,”” unless
in an action or proceeding, in which the husband was joined, a
false plea or answer was put in by him, in which case the costs
occasioned by such pleading might be recovered against him.

The general scope and tenor of this Act was held to be to

protect and free from liability the property, real and personal,
of married women ; not to subject it to fresh liabilities except
in the case of her torts and of her debts and contracts before

marriage. It conferred upon such property certain qualities in-
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cident to separate estate, but it withheld the Jus disponends.
Royal Canadian Bankyv. Mitchell, 14 Gr. 41 2; Kraemerv., G/ass,‘
10 U.C. C. P. 473. Though in Chaméberiain v. McDonald, 14
Gr. 449, V. C. Mowat said he saw greatdifficulty in holding that
a married woman had under the Act 1o jus disponends, except
by will, of her personal property, because under the Statutes he
‘was entitled to ¢ enjoy . . . her personal property . . . free from
<« (her husband’s) control , . . in ag full and ample manner
as if she were go/e and unmarried.”

In 1872 the Ontario Act 35 Vic. c. 16, was passed. - That act
provided (sec. 2) that ¢ all the Wwages and personal earnings of
a married woman, and any acquisitions therefrom, and all pro-
ceeds or profits from any occupation or trade which she carries
on separately from her husband, or derived from any literary,
artistic or scientific skill, and all investments of any such wages,
earnings, moneys or property, shall hereafter be free from the
debts or dispositions of the husband, and shall be held and
enjoyed by such married woman, and disposed of without her
husband’s consent, as if she were a Jeme sole.”” The 9th section,
after providing for actions being maintained by a married woman
for the recovery of any wages, earnings, money, and property,
by that or any other Act declared to be her separate Pproperty,
concluded with these words, ‘“and any married woman may be
sued or proceeded against separately from her husband in respect

of any of her separate debts, engagements, contracis or torts,
as if she were unmarried.”’

Upon matters arising under this Act (now R. 8. O. c. 125),

there have been numerous decisions, some of which may be
noticed.

In Steels v. Huliman, 33 U. C. Q. B. 471, the plaintiff de-
clared on a contract, to build a house for the defendant, alleging
completion and hon-payment, and on the common counts; the
defendant pleaded that the making of the contract, and the con-
tracting of the debt was before the Mgrried Woman'’s Property
Act of 1872, and that at that time, she was, and still is, the wife
of £, H. To this a replication was filed, that the debt was the
separate debt of the defendant, and was contracted for her own
benefit, and in respect of her separate estate.  On the argument
of a demurrer to this replication, the Court of Queen’s Bench
held, that the new provision (35 Vic. c.16, 5. g,) merely suggests




MANITOBA LAW REPORTS.

another mode of recovering her separate debt from her separate
property.’’ In other words, that the concluding part of section,
9 merely relates to matters of procedure and imposes no new
liability upon a married woman.

\

In McCready v. Higgins, 24 U. C. C. P. 237, the Court held
that, in the absence of proof of separate estate, a married woman
could no more be proceeded against after, than before the pass-
ing of 35 Vic. c. 16, and that, as formerly held in McGuire v.
McGuire, 23 U. C. C. P. 123, the operation of the gth section
was simply to give a remedy at law to her creditor, in addition

to the remedy he already had in equity. This ruling of the

Court of Common Pleas was approved of, and stated to be correct
by Harrison, C. J., in the case of -Wagner v. Jefferson, 37 U. C.
Q. B. at page 561. i

The next case was one in the Court of'Appeal, Darling v.
Rice, 1 Ont. App. R, 43; in disposing of which, C. J. Draper

said, ¢ The effect of the concluding portion of the gth section I.

take to be, that a married woman may be sued separately from
her husband, as if she were unmarried, for her separate debts,
contracts and engagements, in a suit at law, as if she were sole,
whereas before she was only liable in equity, and in respect
to a tort, could only have been sued jointly with her husband.
It is the procedure which'is altered—the principle on which the
liability rests is unaffected. That principle I take to be—that
to be liable for separate debts, contracts and engagements, the
married woman must be shewn to have separate estate, especially
where, as in this case, she is not living apart from her husband."’

Mr. Justice Moss when dealing with the gth section, said, ¢ I
think the object of this provision was to render it unnecessary
any longer to join her husband as a defendant, when a suit was
brought upon any separate engagement or contract binding upon
her. In my opinion, it should not be construed as extending
her power to contract, but as defining the procedure which may
be adopted when a suit or proceeding is conducted against her,
upon a contract or engagement on which she is liable."’

In Feld v. McArthur, 27 U. C, C. P. 15, Mr, Justice
Gwynne in delivering judgment, said, ¢ The true principle, as
it appears to me, to proceed upon, in actions against a married
woman sued separately from her husband, is, to hold that the
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Plaintiff undertakes to establish that the marrie,
has, in the words of

of contract, arose by
such separate Property.'’

When the question came before Proudfoot, V, C,
Strigp, 24 Gr. 198, that learned judge said ;
Act of 1882 has enlarged the liabilities of
yond what they were before, in regard to her Separate estate,
that she is only liable now in regard to her separate estate, and
that a personal order against her must be refused.”’

The Court of Appeal further considere
Lawson v. Laidlaw, 3 Ont, App. R. 77,
arrived at, were thys stated by Mr. Justi
livered the judgment of the Court :

s in Kerr v,
I do not think the
married women, be-

A S

d the question in
The conclusiong then
ce Patterson, who de-

“ The personal property enjoyed by a married
the Statutes of 1859 and 1872,

to the same extent, and with
settled to her Separate use was,

woman under
is her Separate property at law,
the same incidents a5 Property
and is, in equity,’

““ A promissory note made by a married woman for a debt of

her husband, is not 5 contract binding upon her Personally either
at common law or under the statutes.’’

¢ She may charge or convey her sej

Parate personal estate as 3
Jeme sole might do."

‘“ A promissory note or other gen
efficacy, as a charge or conveyance,
utes, and therefore has no effect exce

eral engagement derives no
from anything in the stat.
Pt in equity.”’

“When a married woman who has
a debt, she is deemed in equit
encg to her separate Property,
out of that property.’

Separate Praperty contracts
Y to have contracted it with refer-
and intending that it shal] be paid

“ Therefore, if she had power to dis

pose of her property,
equity will make it liable for the payment of the debt,””

* The property so made liable must be Property with reference
to which she may be supposed to have contracted ; and therefore
myst be property to which she is entitled when the debt is in.

i
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current of decisions in the various courts, still there has not been
unanimity among the judges of these courts.

In Wagner v. Jefferson, 37 U. C. Q. B. 551, Mr. Justice
Wilson, now Chief Justice of the Queen’s Bench Division of
the High Court of Justice, at p. 577, thus expresses himself: ¢So
the gth section seems to make the married woman answerable,
whether she has a separate estate or not. She is to be liable not
only for her contracts, but for her torts, as if she were unmarried.
... Iamofopinion thatthe liability of the married woman to suit
for torts—and as it appears to follow as a consequence, on her
contracts also—is of a personal nature, not depending upon her
possession of a separate estate ; that the proceeding against her
is not to be considered as under the former law in the nature of
a proceeding ## rem, but as an ordinary suit against a person
who is competent to contract, and be contracted with. If she
has borrowed money or bought goods and refuses to pay her
creditor, why should he not have a judgment against her, and
make it available as in any other case so soon as his debtor is in
the possession of property.”

And Hagarty, C. J., although he could not, in Fieldv. Me-
Arthur, 27 U. C. C. P. 15, see his way to any other conclusion
than that of Mr. Justice Gwynne, added ‘‘ I am not free from
doubt, as I find a great and increasing difficulty in arriving at
a clear conviction in some of the cases arising on the present
position of married women in this Province."’

So in Standard Bank v. Boulton, (Sec. 3, Ont. App. R,, at p.
96,) notwithstanding the previous decision of V. C. Proudfoot in
Kerrv. Strigp, 24 Gr. 198, V. C. Blake granted a personal order
for the payment of money against a married woman.

Again in Zhe Consolidated Bank v. Henderson, 29 U.C.C.P.
549, Chief Justice Wilson adhered to the views to which he gave
expression in Wagnerv. Jefferson,jsaying, *‘ The principal purpose
of our legislation was, and is, to establish the individuality of
the married woman in contemplation of law. It was intended
that she should be personally liable upon all her own separate
contracts, and for all her own separate contracts, and the statute
in my opinion says so."’

The next case was Clarke v. Creighton, 45 U. C. Q. B. 514,

in which Mr. Justice Armour, in a chatacteristic judgment, gave

Although in all the'cases referred to there has been an uniform

on
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in his adherence to the opinion enunciated by Chief Justice
Wilson and pointed out the difficulties which arise upon any
other construction of the Act. Chief Justice Hagarty in this
case seems to have forgotten or got rid of the doubts which
troubled him when Wagner v, Jefferson was before the Court,
and adhered to the views enunciated by the majority of the
judges, and Mr. Justice Cameron concurred with him, feeling .
himself bound by the decided cases, otherwise he would have
agreed with Mr. Justice Armour.

During the same term Griffin v. Patterson, 45 U. C. Q. B.
536, wasdecided by the same Court, the three judges taking the
same positions as they did in Clarge v. Creighton.

Berry v. Zeiss, 32 U. C. C. P, 231 came before C. J. Wilson
on demurrer to a replication. The grounds of demurrer were
that the replication did not show that the married woman had
at the time of making the notes question any separate property
to her own use, or that she made the notes, or that they were
received by the plaintiff on the faith, or in respect of her having
such separate property, or intending to bind the same ; nor did
it appear that the notes were made, or arose out of any contract
made by her respecting her real estate, or that they were made
by her, or in respect of, any debt contracted by her before
marriage. After argument the learned judge over-ruled the
demurrer, holding ¢ that debts contracted by a married woman
in carrying on a business or employment, occupation or trade,
on her own behalf or separately from her husband, may be sued
for as if she were an unmarried woman, that is without regard to
separate estate, such as Courts of Equity recognize as that par
ticular class of property.’’ 3

The latest case I have seen is Hessin v. Baine, 2 Ont. R.. 302.
In that case Hagarty, C. J. dissented on the ground that the
goods sued for had been sold not to the wife, but on the credit
of the husband. Mr. Justice Cameron held the plaintiff entitled
to recover, because even if the goods were not purchased by her,
she had made herself liable as a surety, which she could De,
having separate estate, while Mr. Justice Armour took the same
broad ground as he had done in Clarke v. Creighton and Grifiin
V. Patterson, fortified as he said in the views then expressed, by
the judgment of Wilson, C, J. in Berry v. Zeiss,

The present case is, so faras I am aware, the first in which
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this Court has been called upon to construe the Married

Woman’s Act of Manitoba, and in doing so I am prepared to '

construe it in a wide and liberal manner.

‘In England the Legislature has used language plain and
unmistakeable, by saying that damages and costs recovered in
an action against a married woman, ‘“ shall be payable out of her
separate property and not otherwise.’”’ No such restrictive
words are to be fonnd in the Acts of either Ontarioor Manitoba,
unless. in those section which refer to debts contracted before
marriage.

To put upon the Act here the construction put upon the
Ontario Act by Chief Justice Wilson and Mr. Justice Armour,
and which Mr. Justice €ameron thinks should be put upon it, is
not in my judgment to extend the meaning of the statute beyond
what the Legislature, as I read the Act, intended and have
indeed plainly said. On the contrary, to construe the statute
as the majority of the judges have construed it, is to' narrow its
effect and largely to defeat what I conceive to have been the
intention of the Leglslature ‘ !

In our Act, the various sections nf whlch are, I must say, in a
somewhat confused order, the limitation of a married woman’s
liability to her separate property seems confined* to the one case
of claims against her on account of debts and obligations
incured before marriage. In the case of debts and obligations
incurred after marriage, she is plainly placed upon the same
footing as a feme sole, except that by the concluding clause of
section 72 of the Administration of Justice Act, it is provided
that ¢¢ No married woman shall be liable to arrest on mesne or
final process.’’

The 21st section of the Act provides that ‘‘ A husband shall
not be liable, by reason of marriage, for any debt of his wife,
contracted by her before her marriage with him ; but for such
debts she alone and her estate and property shall be liable ; nor
shall the husband be liable for any debts, liabilities or obliga-
tions contracted or incurred by the wife during coverture in her
her own name, and by her own act, in, orabout, or in réspect of,
her own separate estate and propefty ; and in all and singular
the premises, a married woman nfay and %hall in all courts and

proceedings, sue and implead,/and may and shall be sued and :
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impleaded, in her own individual name (without joining the
name of her husband), as if she were a feme sole and un-
married.”

At the time the Act, 38 Vic. c. 25, which originally contained
that section (the 22nd in the original Act), was passed, it might
have been argued hat the provision as to her liability to be sued
in her own individual name, as if she were a feme sole and un-
married, was only a matter of procedure. The 13thsection (the
14th in the original Act) had already provided that ¢ Every
married woman married after the 14th of May, 1875, and having
separate property, whether real or personal, not settled by ante-
nuptial contract, shall be liable upon any contract made, or debt
incurred by her before marriage, to the extent and value of said
Separate property, in the same manner as if she were feme sole
and unmarried.”” The T4th section (15th in the original Act)
limited the liability of the husband for such debts of the wife to
the extent only of the value or interest he might take in the sepa-
rate real or personal property of ‘his wife, under any contract or
settlement of marriage.

As alread; said the concluding clause of the z1st section may
have been intended to refer only to matters of procedure,
though it is difficult to see how such a clause providing that the
wife should be sued alone came to be inserted, relating, as the
language of the section Plainly shows, both to actions for debts
incurred before marriage, and to those for debts, liabilities or obli-
gations incurred after marriage. The 17th section) the 18th
section of the original Act) had already provided that in the case
of actions for debts incurred before marriage the husband should
be made a party, if residing in the Province, and it was only in
the case of his absence that the wife could be proceeded against
alone. There were thus in one and the same Act two incon-
sistent clauses, by one of which it was enacted that the husband
‘““shall be made a party,’’ and by the other that the married
woman ‘shall be sued and impleaded, in her own individual
hame, without joining the name of her husband."’

The only property which at this time was the separate pro-
perty of a married Wwoman was, by section 1, in the case of a
Woman marrying on and after the 14th day of May, 185, «“ All
her real and personal Pproperty whether belonging to her before
marriage or acquired by her by inheritance, devise, bequest,
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gift or as next of kin to an intestate, or in any other way after

marriage ; and by section 2z, in the case of a woman married

before the Act took effect without any marriage contract or
settlement, ¢ All her real estate not on the 14th of May, 1875,
taken possession of by her husband, by himself or his tenants,
and all her personal property not then reduced into the
po%esslon of her husband, whether belonging to her befor her
marriage, or in any way acquired by her after marriage.” Also
in the case of a married woman deserfed by her husband, or
living apart from him under certain circumstances, after obtain-
ing, under the provisions of the Act, an order for protectlon,
she was entitled to her own earnings and to those of her minor
children.

The only power which a married woman had nnder. the
ongmal Act as consolidated, of contracting (beyond effecting
an insurance on her own life or on that of her husband) was

derived from the 19th section. That section, after providing

that the real and personal property mentioned in the first and
second sections of the Act, and the rents, issués and profits
thereof should be used and enjoyed by her for her separate use ;
that her receipts should be a sufficient discharge for such rents,
issues and profits ; that she might by herself alone make any
deed or deeds of conveyance, mortgage, demise or demiseé,
proceeded, ¢ and. may enter into any contracts whatsoever in
respect of such real estate or property, or the management of the
same, or the proceeds or isspes thereof, and the investment or
re-investment of the same,il he making of promissory notes or
bills of exchange, the drawing of chequés and the domg of all
other acts, matters or things requisite or expedient, in or about
the management and handling of, and dealing with, all and
singular the premises, without any assent or concurrence on the
part of her husband, as if she were a feme sole and unmarried.”’
The ¢ all and singular the premises,’’ there relate plainly to the
real and personal estate mentioned in the first and second sec-
tions of the Act. And as these hre the only contracts she
could then enter into, the ¢ debts, liabilities or obligations con-
tracted or incurred by the wife during coverture in her own
.name and by her own act-in-or about or in respect of her own
separate estate and property,”’ referred to in the 21st section
must mean those which she could contract, under the provisions
of the zgth section.

sha
of 1
sole
res]
sior
son,
liab
{‘A
nan
pert
Proj
agai
of s
chat
as i
belo:
wom
husb:
‘cont

Nc
the C
whicl
mere]
argun
from
cludir
conta

The
words
the 17



MANITOBA LAW REP?RTS. 227

This being the position of the marriedkc;man, the Legislature
Passed the 44 Vic. c. 11, ““ An Act to amend.€ertain of the Acts
forming parts of the Consolidated Statutes of Manitoba,’ By
the 75th section of that Act, ¢ All the wages and personal earn-
ings of a married woman, and any acquisition therefro, , and
all proceeds or profits from any occupation or trade, w%h she
carries on separately from her husband, or derived ffom any
literary, artistic or scientific skill, and all investments of such
wages, earnings, moneys or properties shall, after the passing of
this Act, be free from debts or dispositions of her husband, and
shall be held and enjoyed by such married woman and disposed
of without her husband’s consent, as freely as if she were a Jeme
sole ; and no order for protection shall hereafter be necessary in
respect of any such earnings or acquisitions; and the posses-
sion, whether actual or constructive of the husband, of any per-
sonal property of any married woman, shall not render the same
liable for his debts.”” Then the 78th section provides as follows,
““A married woman may maintain an action, in her own
name, for the recovery of any wages, earnings, money and pro-
perty, by this or any other Act declared to be her separate
property, and shall have in her own name the same remedies

against all persons whomsoever for the protection- and security °

of such wages, earnings, money and property, and of any
chattels or other goods her Separate property, for her own use,
a5 if such wages, earnings, money, chattels and property
belonged to her. as an unmaxied woman ; and any married
woman may be sued and proceeded against separately from her
husband, in respect of any of her\separate debts, engagements,
‘contracts or torts as if she were unmarried. "’

Now while there might be room for argument in Ontario that
the concluding clause of the Ontario Statute 35 Vic. c. 165 9
which is the same as the above 78th section, was intended
merely to relate to procedure, there is no room for such an
argument here. The right to sue a married woman separately
from her husband had already been provided for by the con-
cluding part of section 21 of the Married Woman's Act, as
contained in the Consolidated Statutes,

The Legislature has not, in any of these sections, by express
words, enabled a married woman to contract, except so far as
the 17th section énables her to make contracts in connection
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with her real estate, but when it has said that she may maintain
actions for the” recovery of wages, earnings, money and

property, and that she may be sued in respect of her separate

debts, engagements, contracts or torts, as if she were unmarried,

it impliedly enabled her to enter into the contracts, make the

engagements, and incur the debts in respect of which it has said

she may sue and be sued. 'I'he whole object of the Legislature

on this subject seems to be to extend the powers of married

women in dealing with their property, to enable them to con-

tract, and be contracted with in business transactions, and as a

consequence of these extended powers to subject them to the

ordinary liabilities, and to give those dealing with them the

same remedies against them, as against other cdtitractors and

debtors. There is nothing in these sections which limits their
liability to the separate estate they possessed at the time of the
contract, and which may remain undisposed of, when judgment
may be recovered. On the contrary, while the x7th section,

which deals with actions against a married woman upon con-

tracts made or debts incurred before marriage, expressly
requires that  in the declaration, bill or statement of the cause
of action, it shall be alleged AT T that such
married woman has separate estate,” and provides that ¢ the
judgment or decree thereon, if against such married woman,

shall be to recover of her separate estate only,’’ no such require-
ments or limitations are to be found in the sections added in
1881. ; :

Then the 78th section provides for her‘being\sued in respect
of her separate debts, engagements, contracts or torts, all in
exactly the same way. Now if it be necessary when suing her-
upon a contract to prove that she had separate property when
she entered into it, that she contracted with the intention of
making that separate. property liable, and further that the
separate property is still available for satisfaction of the claim,
why should not the same be necessary if she is sued in tort. In
such a case it must alike be necessary for the plaintiff to prove
that' when the tort was committed she did so intending to render
her separate estate liable. A manifest absurdity.

I cannot come to the same conclusion on this subject which
has been come to by the majority of the Ontario judges upon_
the corresponding statutes in that Province. On the contrary,
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after careful study of those judgm nts, and giving due weight to
the argument of M, Davis in tlgpresent case (an argument on
which he ought to be compliménted), the onl}"conclusion I can
come to is, that in the present state of the law, debts contracted
by a married woman in carrying on a business or employment,
occupation or trade, on her own behalf or separately from her
husband, may be sued for as if she were an unmarried woman,
that is without regard to separate estate,

The verdict should sta;

nd and the defendant’s rule be dis-
charged with costs,

CLARK v, EVERETT.

Vendor and Purchaser. —Rescission of contract Jor want of title.—
Waiver of rescission.

After a contract had been ma

chaser discovered that the ven

then gave notice of rescission aj

de for the purchase of 73 3-10 acres the pur-

dor had no title to 5 acres of the land. He

nd demanded a return of his deposit,

#7eld, That he was entitled to repayment,
a portion of the deposit should be ret
to repay it on the vendor « furnishing
29 days afterwards the purchaser co
of the deposit,
his title and succ

Afterwards the vendor agreed that
urned and the purchaser Ppromised
satisfactory title to the property.
mmenced this action for the retusn
Meanwhile the vendor had used due diligence to perfect
eeded in doing so 7 days after the issue of the writ,
#eld, That purchlaser had waived his rescission ; that there Was a new agree-

ment engrafted on the old one by which the purchaser agreed to wait a
reasonable time for the perfecting of the title,
A. C. Killam for plaintiff.

W. R. Mulock and W, E. Perdue for defendants,

.

[#th February, 1884.]
Dusuc, J. delivered the judgment of the Court :—

By agreement dated the 18th of April, 1882, the plaintiff, as
a member of a syndicate, agreed to purchase from defendants
73 3-10 acres of land at Sault Ste, Marie, District of Algoma,

Ontario.. The price Was $9,000, divided into nine shares of
VOL. I M. L. R, 15
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$1,000 each. The plaintiff took one share and paid to Bain &
Blanchard, as trustees for the vendors, g§60o on account. The
plaintiff then went to Sault Ste. Marie, and on the 17th of May,
wrote to Bain & Blanchard, that, as defendants did not own the
whole of the property sold, as they had no title to 5 acres of the
same, he considered himself absolved from the agreement. On '
the 18th of May, he wrote a similar letter to the defendants, and
demanded that the money placed in the hands of Bain &
Blanchard by him (subject to the title being satisfactory) be
repaid to him. On the 25th of May, Ross, Killam & Haggart,
solicitors of the plaintiff, wrote to Bain & Blanchard, notifying
them not to pay the money to defendants, and demanding a
return of the same. On the 3oth of May, the plaintiff met
defendant Bentley in Winnipeg, and obtained from him a
written permission to receive from Bain & Blanchard gzo0 out
of the $6oo, promising to return the same, and signed, on
receiving the money, a paper in these words: Winnipeg, May
3oth, 1882.—On furnishing satisfactory title to Sault Ste. Marie
property, purchased by me ajd others of H. Bentley et al, I
promise to pay him two. husidred dollars ($200), the said two
hundred dollars to be placed to my credit on the purchase of
said property.—Donald Clark."’

On the 28th June the writ was issued, and on the sth July the
title was perfected.

The question we have to consider is whether the contract for
the purchase of said land was finally rescinded and determined,
and the plaintiff entitled to_the return of the purchase money
paid by him. : '

In the fitst place, the agreement does not make time the
essence of the contract. The defendants had therefore a
reasonable time to complete their title. It appears that they
had a perfect title to 65 3-10 acres of said land, and no title to
the remaining 5 acres. When the matter was mentioned to E.
Carey, solicitor in Bain & Blanchard’s office, he said that it was
a mistake, but that it would be made all right. But if time was
not of the essence of the agreement, it could be made so by
reasonable notice. And it is a well settled doctrine that when
a purchaser finds that the vendor has no title, he can at once
rescind the contract, and is not bound to wait untjl the vendor
has acquired the title to a property not belonging to him..

J
b
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Weston v. Savage, L. R. 10 Ch. Div. 136 ; Haggart v. Scott, 1
Russ. & M. 293. And the evidence shows that the plaintiff, by
his letters of the 17th and 18th of May, and by his solicitors’ ‘
letter of the a5th May, had notified the defendants that the
contract was rescinded. There is no doubt that if he had
stopped there, and had no more dealings with the defendants,
we would be bound to consider the contract at an end, and the
Plaintiff entitled to recover. But the paper, exhibit F, signed
by him on the joth of May, and his conduct on that day)
operated, in my opinion, as a complete waiver of the notice of
rescission of the contract. In Cutts v. Thodey, 13 Sim. 203, th
Court held, that the rescission of the contract during the time
limited to comply with the conditions, had been waived by the
defendant’s solicitor. Here, the plaintiff went himself to the
defendant, obtained his written consent to get the $200, and
signed an agreement to return said money if satisfactory title is
furnished. -

Mr. Killam contended, on the argument, . that the contract
was rescinded by the letter of the 25th- of May, and that the
letter of the 3oth of May could not revive it. But when the
plaintiff, after the notice of rescission, continues to act under
the contract, promises to repay the money so obtained by him
if title is found satisfactory, when he is perfectly well aware that
the title for a small portion of the property is not in defendants,
I should say that it is a waiver of the notice of rescission, and
more than a waiver; it may be considered as a kind of new
agreement ingrafted on the original contract, by which it was
certainly revived, if already rescinded. And having so agreed,
with his eyes well opened, when he knew that the defendants
had not the title in that portion of the property, and that they
were taking steps to acquire it and make it all right, as he was
told, he may properly be held to have agreed to wait a
reasonable time for the perfecting of the title. Under the
circumstances, I do not think, he was entitled, 29 days after-
wards, to declare again the bargain at an end and sue the
defendants for the return of the purchase money ; and more
particularly so when we see that the defendants were taking
Pproper steps and using due diligence to have the title perfected,
and had in fact a good title to offer to the ‘plaintiff on the 5th
of July, seven days after the issuing of the writ.

I think the rule should be dismissed with costs.
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MONTGOMERY v. McDONALD.
Costs.—Superior scale.

Plaintiff sued defendants for goods supplied, amounting to $224. There was
no evidence that the articles were made or supplied at an agreed price
or to show that the amount claimed was ascertained by the act of the

parties,

Held, Plaintiff entitled to superior scale costs. The mere rendering an
account with prices stated is not ascertaining the amount by the act of the
parties.

Isaac Campbell for plaintiff.
Chester Glass for defendant.
[s0th March, 1883 ]

WALLBRIDGE, C. J.—On 19th December, 1882, plamtlff sued
defendants for the following sums :—

August 22.—To eight wheel-barrows @g11 . . $88 oo
twelve brick-barrows @ 5. . 6o oo
eight flat-barrows (@ 9.50. 76 oo
$224 oo
And claimed interest from 22nd August, 1882,

One of the defendants allowed judgment to go by default,
and the other appeared and pleaded to the action.. The case
came down for trial at the assizes, and on 31st March, 1882, a
verdict by consent was entered for $232.14 damages, made up
of the above amount, $224, and interest, $8.14.

The plaintiff claims to be entitled to Queen’s Bench costs,
according to that called ¢ Superior scale,’”’ and defendants
contend that plaintiff is entitled to County Court costs only, or
at most to Queen’s Bench costs on the ¢ Inferior scale.’’

The County Court Act, Con. Stat. Man. c. 34 s. 33 declares,
that the Court shall have jurisdiction in all personal actions and
in all actions of tort when the debt or damages claimable do
not exceed $100, and in sub-section 2 of section 33, further

declares, that it shall have jurisdiction of ¢ all personal actions:

’
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for claims and demands of debt, account, or breach of contract,
Or covenant or money demand, when the amount /or balanqe
Ppayable does not exceed $250."’

This case could therefore with strict proprie&f“ﬁ;;; been
brought in the County Court and the defendants been subject
to County Court costs only.

39 of the County Court Act, The court was not called upon to
try those pleas as verdict was rendered by consent.

10m 2 of section 33 of the County Court Act above

to contains a proviso that actions of debt, account or

of con’tract, covenant or money demand, when the

amount claimable exceeds $100, may be brought and prosecuted

to judgment in the Court of Queen’s Bench, as provided in Rule

10 of the General Rules and Orders of the Court of Queen’s
Bench made the roth of February, 1875.

A statutory authority is expresgly given to that rule, and it
provides, so far as I can interpret it, that costs according to the
Inferior scale shall be taxed in actions ex contracty (which this
is), when the damages claimed or recovered exceed $100, and
when the amount is not liquidated, ascertained by the signature
of the defendant or act of the parties, and does not exceed
$200, but is silent as to cases when the amount exceeds $200,
and is under g250 (the County Court jurisdiction). This rule
also provides that in actions for the Jecovery of debt, covenant
and contract, when the demand is liquidated or ascertained by
the signature of the defendant, or by the act of the parties, and
the money is above #100 and under 400, costs shall be taxed
(on the Inferior scale. 'And in all other cases the Superior scale
shall be allowed.

In this particular case the sum sued for was gaz4, that is
within the County Court jurisdiction, but above the limit
(#200) set down in the rule, on which Inferior scale costs shall
be taxed, ufiless the amount be liquidated or ascertained by the
signature of the defendant, or by the act of the parties, and it
falls under that part of the rule which provides for all other
cases.
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There is no evidence whatever that these articles were made
or supplied at an agreed price, and nothing to shew the amount
ascertained by the act of the parties, and it is not pretended
there was a writing. The account was rendered as stated in
the beginning of this judgment. It would have been equally so
rendered whether the articles had been supplied at a price
agreeed upon, or upon a guantum merut.

The statute gives validity to rule 10,and the amount recovered
exceeds g100 and even $200, and the only question that could
aise is, as to whether costs should be taxed on the Inferior or
Superior scale. The words in this rule sufficiently resemble the
words of the statute defining the jurisdiction of the County
Courts in Ontario to make their decisions®applicable to the
present case. The case of Wallbridge v. Brown, 18U.C.Q.B.
158 shews what acts will bring cases within the meaning of
« liquidated or ascertained by the act of the parties.”” = This
case was lately cited and approved of in Watson v. Severn,
6 Ont. App. R. 559. The merely rendering an ‘account itself

. with prices stated, is not ascertaining the amount by the act of
the parties. Could the plaintiff have relied upon such rendering
of the account, as fixing the price, for proof .at the trial? I
have no doubt he could not. Then how was the amount
liquidated or ascertained, by the act of the parties? I cannot
see how. It exceeds 200, the ultimate limit in the rule, and
can only fall under that branch of rule 10 which.provides for
all other cases, and that declares full costs or costs according
to the Superior scale shall be taxed.

I am obliged to find therefore that the plaintiff is entitled to
Superior scale costs. -
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ROLSTON v. RED RIVER BRIDGE Co.

Obstruction to navigation.—Liability of Bridge Company.

The defendants by tieir charter were empowered to erect a toll-bridge
over the Red River and it required that the bridge should be provided with a
draw or swing so constructed as to allow sufficient space, not less than 8o
feet, for the passage of boats, rafts, etc. After the bridge had been con-
structed the two ends were carried away, leaving the swing portion however
uninjured.  For the purpose of a temporary bridge pending repairs piles were
driven in the bed of the river, but no obstruction was placed under the swing.
The plaintifP’s raft in descending the river was driven by the current against
the piles, broken and lost.

Held, That the public had no right to use any other space than that provided
for by the charter.

2. That the Bridge Company were entitled to erect a témporary bridge and
for that purpose to drive the piles.

3. Where both parties have equal rights in a navigable river, it must be

shewn, in order to maintain an action, that the defendant has exercised

his rights in such a manner as to unreasonably impede or delay the
plaintiff,

H. M. Howell and Isaac Campbell for plaintiffs.

W. R. Mulock and W. E. Perdue for defendants.
[2nd June, 1884.]
WALLBRIDGE, C. J., delivered the judgment of the Court :—
This action is for unlawfully placing piles and obstructions in
the bed of the Red River, and under the bridge across'the same,
and obstructing  the navigation, and the plaintiff attempting to
bring a raft of logs through the opening under the bridge left
by the defendants after their unlawful obstruction of the navi-

gation, the raft was violently driven (not said against what) by
force of the current and carried away and sunk.

The second count alleges ‘that the Plaintiff was possessed of
a raft of logs and was carefully navigating the same down the ;
Red River, which is a public navigable river, and it was neces- '
sary for the plaintiff to bring his said raft down the said river
below the point at which the bridge had been built, but which
he could have done but for the unlawful conduct of the defend-
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ants, but the defendants before the plaintiff reached the said
bridge with his raft, unlawfully placed a large number of piles,
and other obstructions in the bed of the river, and thereby
obstructed the navigation of the same, and the plaintiff was
unable to safely conduct his raft down the river and past the
bridge, and was delayed for a long time and had to pay the
wages of men and suffered other pecuniary losses by reason of
the obstructions.

The third count is, for that plaintiff was engaged in getting
out logs and timber in the woods bordering on the Red River,
which is a public navigable river, above the point at which the
bridge is built across the river, and bringing the same down to
the City of Winnipeg below the bridge, and had before the
unlawful obstructions were placed there by the defendants made
contracts for the supply of such logs and timber to be delivered
at points on said river below the bridge, and by reason of the
unlawful conduct of the defendants the plaintiff was prevented
from fulfilling his contracts.

The defendants pleaded not guilty, and amongst others, a plea
setting up the Statutes 43 Vic. c. 61 and 44 Vic. c. 51, under
which they derive their authority to build and maintain this
bridge. The words of chapter 51, section 2, are, *‘The said
company are hereby authorized to build, construct, work,
maintain and manage a solid and sufficient toll bridge for traffic
purposes over the Red River from some point within the limits
of the said City of Winnipeg to a point in the opposite bank of
the river, and to erect and construct toll houses and toll gates
with their dependences and approaches to or upon the said
bridge, and also to do and execute all such other matters and
(things as shall be necessary, useful or advantageous for erecting
and constructing, keeping up and maintaining, the said bridge
and toll houses and gates, and other dependences, subject to the
provisions contained in the seventeenth section of the above
recited Act.’’

By section 4 of this Act it is declared that the said bridge
shall be provided with a draw or swing or some such practical
arrangement, so constructed as to allow sufficient space, not less
than eighty feet, for the passage of steamboats, vessels and
rafts, which swing shall at all times be worked at the expense of
the company, so as not to hinder or delay unnecessarily the _
passage of any steamboats, vessels, boats or rafts. A
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' The bridge was first constructed in the winter of the year
1881 and 1882, and ready for traffic before the ice broke up in
April, 1882 it was provided with a draw or swing, so as to
allow the Statutory space of 8o feet and upwards (spoken of as

between 8o and 90 feet) for the passage of steamboats, vessels,
boats and rafts,

Section 3 of this Act

provides that the company shall in the
construction, working,

maintenance and management of the
said bridge across the Red River and in its toll houses, gates,
and other dependences, and in the imposition and collection of
tolls, and in all other respects, have the same rights, powers and
privileges as are conferred upon and enjoyed by the Assiniboine
Bridge Company, 43 Vic. c. 61, in respect of the Assiniboine
Bridge, and this Act as amended by the Act 44 Vic. c. 51, shall
in all respects be taken to apply to the said Red River bridge,
as if the same had been originally included in the said Act of
incorporation except as in this Act excepted. The Assiniboine
Bridge Company in 43 Vic. c. 61 s. 15, ‘is given most ample
powers ; it is there declared that the company shall have full
power and authority to erect, make and sink all such piers,
abutments, blocks and erections in the Assiniboine River as
may be deemed necessary, not only for the construction of the
bridge, but such as may be required, or thought desirable
efficiently to protect it from the effects of ice, and ice freshets,
or for any other purpose in connection with the said bridge that
the company may see fit, and may execute all other things
necessary, requisite, useful or convenient for erecting, building,
maintaining and supporting the said bridge, etc. Maintaining
the said bridge manifestly has reference to repairs, and in the
present case applies to repairs of the extensive character
rendered necessary by the damage done to the parts east and
west of the swing or draw bridge by the effects of the ice in the
spring of 1882. The 17th section of this Act, 43 Vic, c. 61,
has reference only to the duty of the company to submit to the

Governor-in-council plans of the bridge, and to procure their
approval. \

This declaration attacks the right of the defendants to place
piles and. obstructions in the bed of the river and obstruct
navigation at all. In the spring of 1882, part of the bridge was
carried away, and subsequently another part also, The central
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or swing span was left untouched, one
or east side, and two on the Winnipe
swing or contiguous to it, were carried
depth of the water are where the swing
of the bridge was carried away.
central part, and it was on each side o
were carried away. The swing worl
effect of opening the swing was to
between 8o and go feet each.

The statutes authorize the building
bridge over the Red River, but sub
section seventeen as to submitting the
in-council and obtaining his consent.
to the evidence of Mr. Brydges, the p
to have been done, and by his eviden
bridge was subsequently built in acco
The company are required by the stat
provide the bridge with drawsor s
ticable arrangement, so constructed a
not less than forty feet (afterwards ex
the passage of steamboats, vessels, b
exception, and the approval of th
their plans as provided in section 21
they might have built in the word
sufficient toll bridge. The compan
allowed not only the span of forty fe
go feet each, that is at least 160 feet.
of incorporation of the company any
greater space than such as they have
ment no steamer, vessel, boat or raf
other space than that which the
provided.

This case has not been presented t
form than that the company, the de
erected these piles and obstructions
have been placed in the space so
provided in those plans sanctioned b
That part of the bridge wasnot car
as at first erected ; the parts carried &
west of the space, through which al
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vas left untouched, one span on the St. Boniface
d two on the Winnipeg side, being next to the
juous to it, were carried away. The current and
ter are where the swing is ; in all about 300 feet
was carried away. The swing was the most
d it was on each side of the swing that the spans
vay. The swing works on a turn table. The
ing the swing was to leave two openings of
 go feet each.

authorize the building of a solid and sufficient
e Red River, but subject to the provisions in
en as to submitting these plans to the Governor-
obtaining his consent. This appears according
» of Mr. Brydges, the president of the company,
one, and by his evidence it also appears that the
sequently built in accordance with these plans.
are required by the statute, 43 Vic. c. 61 s. 21 to
ridge with draws or swings or some ‘such prac-
ment, so constructed as to allow sufficient space
orty feet (afterwards extended to eighty feet) for
' steamboats, vessels, boats and rafts, with this
d the approval of the Governor-in-council of
rovided in section 21 of the last mentioned Act,
yve built in the words of the Act a solid and
bridge. The company built the bridge, and
nly the span of forty feet, but two spans of 8o or
hat is at least 160 feet. T cannot find in the Act
n of the company any obligation to provide any
han such as they have allowed, and in my judg-

ner, vessel, boat or raft has a right to use any. }
han that which the Act of incorparusion has:

s not been presented to the Court in any other
t the company, the defendants, have wrongfully
piles and obstructions. No piles or obstructions
aced in the space so left by the company as
ose plans sanctioned by the Governor-in-council.
he bridge wasnot carried away and remains yet
ed ; the parts carried away being to the east and
ace, through which alone boats and rafts had a
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right to pass. The plaintiff claims that the defe
the right, in the event of part of this bridge bei
by ice or freshet, to make a temporary erectio
betwedh piers, either for the purpose of affor
accommodation to the public or for the purpos
piles and obstructions to rebuild the bridge s
The declaration does not charge actionable n
does not state facts from which any obligation
defendants as a matter of duty or law by which
to desist from placing the piles and obstructio
complains in the places where they were so ]
challenges the defendants having so done as
The defendants plead that they have done the a
of in pursuance of the powers in the Acts of Pa
quoted, and upon that issue is joined.

The defendants do not new assign, but take is
the plaintiff’s plea, These obstructions were pla
last spans were in the summer of 1882, C. J. B
president of the Bridge Company, and no one cc
than he could why the piles and obstructions s
and he says they were so placed as a means of -
bridge across the stretches between the twp
Winnipeg side and across the one stretch on th
side, and that when the rebuilding did take place
the fall of 1882, these piles and obstructions were
for that purpose, and there is in fact no objectio:
by laying a_temporary way or planking to acc
public in the meantime, but supposing these o
have been put down at first with the intention
temporary bridge, as long as the defendants ke

"plans approved by the Government and the statul

I see no objection to the use of those piles for the
temporary bridge. It is not complained of that t
went beyond this restricted use of the river ; tl
had a right to assume that the acts done by them
those complained of and have so pleaded, the
taken issue and that in my opinion must be found
the only real question is, does either of the acts cit
which the defendants acted, justify what they are
Negligence is not charged, the facts stated in th
do not shew a duty, when read with the statute au
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iff claims that the defendants have not
part of this bridge being carried away
€ a temporary erection in the spaces
- the purpose of affording temporary
blic or for the purpose of using such
» rebuild the bridge so carried away.
t charge actionable negligence, and
which any obligation rests upon the
duty or law by which they are bound
1€ piles and obstructions of which he
where they were so placed, but he
s having 50 done as a wrongful act.
t they have done the acts complained
vers in the Acts of Parliament above
e is joined.
new assign, but take issue directly on
 obstructions were placed where the
mer of 1882. C. J. Brydges was the
mpany, and no one could tell better
iles and obstructions were so placed,
placed as a means of rebuilding the
es between the twp piers on the
the one stretch on the St. Boniface
uilding did take place, which was in
 and obstructions were actually used
is in fact no objection to their use,
y or planking to accommodate the
but supposing these obstructions to
st with the intention of forming a
as the defendants kept within the
ernment and the statutory demands,
e of those piles for the purpose of a
t complained of that the defendants
d use of the river; the defendants
the acts done by them lawfully were
have so pleaded, the plaintiff has
opinion must be found against him,
es either of the acts cited and under
justify what they are charged with.
the facts stated in the declaration
ead with the statute authorizing the




240 MANITOBA LAW REPORTS.

building the bridge, and the statute itself affords a complete

answer to the plaintiff’s charge.

Where both parties have equal rights in a navigable river, it
must be shewn in order to maintain an action, that one party
has exercised his rights in such a manner as to unreasonably
impede or delay the other. Cranmdell v. Movoney, 23 U. C.
C. P. 212, In the present case the defendants’ Acts of incor-
poration form their justification, and the facts do not shew they
have exceeded the authority given to them by those Acts.
Brownlow v. Board of Works, 13 C. B. N. S. 768, is a case
very much in point, and I refer to White v. Philligs, 15 C. B.
245 ; Attorney-General v. Terry, L. R. g Ch. App. 423.

Non-suit should be eptered pursuant to leave.

TAYLOR v. RAINY'LAKE LUMBER CO.

(IN CHAMBERS.)
Security for costs pending summons for judgment.

Zeld, that where a summons was taken out to enter judgment, and during
the pendency of such a for security for| costs was

served, that security must be given before the defendants can be called
on to show cause to the summons to enter judgment.

Colin H. Campbell, for plaintiff, showed cause to summons

for security for costs, and urged that security should only.be -

where there is a defence, and that defendants should be called
upon first to answer the application for judgment, and thus
determine as to whether there was a defence or not.

A. E. McPhillips, for defendants, in support of summons for
security for costs, argued that the defendants were entitled to

security, notwithstanding that summons to enter judgment had-

been previously taken out, and that the plaintiff was bound to
give such security before he cauld proceed further. He cited
Le Bangue des Travaux Publique v. Vis, Weekly Notes, No,
10, 1884, p. 64; Arch. Prac. 12th Ed. 1414; de&urgh&‘
Leith Ry Co, v. Dawson, 7 Dow. 573.
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Dusuc, J.—The authorities 80 to show, that a defendant is
entitled to security for costs, even in cases where there is no
defence on the merits, because it would not be just to hold
otherwise, for instance, a defendant might succeed upon techni-
cal, grounds, or the Plaintiff might be non-suited, and in the
event of such happening, the dgfendant is entitled to tax costs
. against the plaintiff, and should"the plaintiff be a foreigner, and
no security given, the defendant would have no recourse for
such costs. Take even the present case, the plaintiff might not
be: successful in the application for final judgment, and perhaps
costs would be given against the plaintiff, and should he not be
a responsible person, the defendanl might not be able to get such
costs as had been incurred. I hold that defendants are entitled
to have their summons for security for costs made absolute, and
that all proceedings under the summons for final judgment, as
all other proceedings, be stayed in the meantime,

CAMERON v. McILROY.
(IN CHAMBERS.)

Power of registrar to take accounts when dispute note filed,—
Costs of abortive sale.

Held, That the registrar has power to include in_the plaintif’s account costs
of an abortive sale, on issuing a decree after dispute note filed, but in case
of a contest has no power to adjudicate on the weight of evidence,
The proper course is to take a decree with a reference to the master,

G., G. Mills for plaintiff,
H. E. Morphy for defendant. '

The plaintiff-filed his bill for foreclosure and asked that the
Costs of an abortive sale under a power be added to his mortgage
debt. The defendant filed an ordinary dispute note and the
bill was noted pro confesso, and there being no subsequent
incnmbrancers the Plaintiff served the defendant with notice of
settling the decree and taking the accounts before the registrar.

" The defendant’s solicitor on the matter coming before the
registrar wished to give ividence to show that the plaintiff was
not_entitled to the costs of the abortive sale, The regiatmy _
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being in doubt as to his authority to receive such evidence
referred the matter'to a Judge. \

[23th March 1884.]

TAYLOR, J., held that if it were simply a matter of making
calculations, or assuming the plaintiff’s affidavit proving claim
and the facts therein stated to be correct, the registrar would
have power to adjudicate on the question of the costs of the
abortive sale; but if the defendant wished to give evidence in
opposition to the plaintiff, the registrar had no power to
receive evidence pro and con and adjudicate or decide on the
weight of evidence. The proper course was to take out the
usual decree with a reference, and the plaintiff would be
entitled to the extra costs occasioned by the reference if he
succeeded. Sy

A //
CAMERON v. McILROY.
* (MASTER’S OFFICE.)
Abortive sale.— Costs. %)
Held, That where a mortgagee had offered property for sale under a power of

sale, and the sale proved abortive, he was entitled to the costs, the
attempt to sell having been boma fide. ‘

G. G. Mills for plaintiff.

H. E. Morphy for defendant, [ X

In a mortgage suit for foreclosure, evidence was given before
the Master, that before proceeding to sell under the power of
sale, the plaintiff, the mortgagke, had taken the opinion of at
least three reliable real-estate men as to the value of the
property who all agreed that it was worth a very much larger
sum than the amount of the plaintiff’s claim, and that it would
likely sell for such larger sum. The defendant called no wit-
nesses, but cross-examined the plaintiff’s witnesses with a view
of showing that the real estate market was very much depressed
at the time of the attempted sale, and that the plaintiff had nat
teasonable ground for believing that the property would sell for
a fair price. :

[29th March, 1884.]

The Master /b/d: that the property was offered for sale by

the plaintiff Jena fide and under the reasonable belief that it

\
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would sell at a fair price, and at a price in excess of the amoung
of the plaintiff's claim. That the plaintiff had used due dili-
gence in all matters connected withi the sale, and that the costs
having been thus properly incurred the plaintiff was now
entitled to add them to his mortgage debt. See Farrer v. Lacy,
Hartland & Cv., L. R. 25 Ch. Div. 636.

L
WOLFF ET AL v. BLACK.
McKINNON ET AL v. BLACK.
(IN CHAMBERS.)

Interpleader—Interest—Money in sheriff's hands.

Held, As between two execution creditors the first is entitled to interest on
his judgment out of monies remaining with sheriff pending the trial of

an interpleader issue, L

In December, 1882, the plaintiffs Wolff ¢# 4/ recovered judgment
against the defendant, Louisa Black, and placed execution in
the sherifi’s hands. ~Shortly afterwards the plaintiffs, McKinnon
¢t al, also recovered judgment and placed execution in the same
_sheriff’s hands. The sheriff seized defendant's goods under
both executions, and. McColl & Co. claimed same under
a chattel mortgage. An interpleader issue - was directed
which was afterwards determined in favor of ‘the execution
creditors, Pending the trial of the interpleader, the goods
were sold by consent of claimants, and the money remained in
the sherifi’s hands. After the interpleader issue was determined,

C. P. Wilson for plaintiffs, Wolff ¢ a/ claimed interest on the
amount of their judgment up to the time of payment to them
out of the moneys in the sheriff’s hands, there not being enough
to pay both executions in full.

Perdue for McKinnon ef a/, contended that the money had
been made from the judgment debtor at the time of sale, and
that interest could only be charged on the judgment, as against
the judgment debtor, up to that time. The fact of a claimant
appearing against the moneys while the same were in custodia

/egi's was no reason for compelling the judgment debtor, or those
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who represented him as to the fund, to pay the first execution
creditor interest on his debt while the litigation was going on.

[oth April, 1884.]
TAYLOR J.—Held, that Wolff ¢/ a/ were entitled to be paid
interest upon their judgment out of the moneys in the sheriff’s
hands up to the time of payment out.

IMPERIAL BANK OF CANADA v. TAYLdR.

i (IN CHAMBERS.)

Affidavit used on an application in Chambers—Subsequent exam-
ination of deponent.

Held, that where an affidavit had been used, and answered the purpose for

which it had been filed, an order to examin7 the deponent upon it will ,

not he granted.

An affidavit was filed in this suit by one J. R. Sutherland, a
claimant, upon the return of an interpleader summons, and an
issue was taken without an examination upon the affidavit. After
issue had been approved and ready for trial in a smt in which
the Imperial Bank were defendants, and J. R. Sutherland & Co.
plaintiffs, the defendants, applied by summons in the interpleader
suit for an order to examine J. R. Sutherland ‘on his affidavit.

A. E. McPhillips for claimant showed cause. The affidavit
having answered the purpose for which the same was brought
into court, no order could be made for examination thereon.
That if it were an affidavit filed within the Queen’s Bench Act,
Con. Stat. c. 31, s. 30, it wasfiled in the suit of /mperial Bank
v. Zaylor, and that the interpleader was an entirely distinct
suit.

Aikins, Culver & Hamilton (N, D. Beck) for plaintiffs.

[April, 1884]

WALLBRIDGE, C. J.—The practice in equity should be fol-
lowed. There, where an affidavit filed, has answered the pur-
pose for which it was filed, the deponent cannot be examined
upon it. This case falls within that rule,

« favor
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MUNROE v. O’NEIL. (1)
MUNROE v. O’NEIL, (2.)

Surezjz:ﬁl])—Rtfx‘n'ng 2artner a surety for the continuing partner—
Merger.

Defendants, W, & O'N., being in Ppartnership, gave a Promissory note and
an L. 0. U. to plaintiff for the amougt of the firm’s indebtedness. The partner-
ship was dissolved, and an agreement entered into between the partners, that
O'N. should pay all liabilit{es, Plaintiff being aware of thi; arrangement, took
from O'N. his separate promissory note, extending the time for payment.

Held, (Dubuc, J. dissenting,) that W, had become a surety only for the debt,
.and that he had been released by the giving of time to O'N

O’N. at the time of giving his separate note, executed a mortgage upon real

estate, conditioned to be void upon payment of the note and of any renewal
thereof, '

Held, that the plaintiff’s remedy upon the original note and indebtedness had
not merged,

——

C. 4. Duyrand and J- Rowe for plaintiffs.
J- 8. Ewart for defendants, . .

[#th February, 1884.]

Dusuc, J.  We are asked to set aside the verdict rendered in

» favor of plaintiff, and enter a verdict for' defendant Winter, on
three grounds: 1st, On the evidence, 2nd, Because on the
dissolution of Ppartnership, defendant O'Neil, became the prin-
cipal debtor, and defendant Winter, surety only; and the
renewal of the note and taking of a mortgage. 3rd, Because
the original debt became merged in the mortgage given by
O'Neil.

The defendant Winter, contends that, by the arrangement
between O’Neil and the plaintiff, a few days after the dissolution
of partnership, he understood that the plaintiff was to give up
the securities—note and I. O, U, against the firm, and thereby
to abandon his claim against him. He swears that he was
present when the arrangement was made, that he was no party to
it, and that he understood the said arrangement to be as claimed
by him. He does not even say that he took part in the conver-
sation, or that the plaintiff formally agreed to such arrangement ;

YOL. I, M. L. R, b 6
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he does not state what words of the plaintiff conveyed to him
such understanding, but he wnderstood so only. The plaintiff,
on his part, swears positively that he never so agreed or con-
sented, that he never promised to give up the firm's securities,
and in fact, he never gave them up, and he says further, that he
was not even asked to return the same. The presumption is,
that if he had so agreed, as the conversation in question took
place in defendant’s store, in the same block where the plaintiff
had his place of business, he would naturally have gone and got
the said securities. Winter states that he suggested himself to
0O'Neil to make such arrangement, and he was anxious to see it
carried out, so as to be released ; from this, one might properly
infer that Winter, having that in view, was naturally inclined to
take his wishes for the feality, and was led to so understand. If
such arrangement had been so formally agreed to, why did not
he join in the conversation and express his satisfaction at such a
result ? © So, when one party swears only as to what he wnderstood
of a transaction in which he took no part, though greatly inter-
ested in it, and the other states positively that the mattes was
not even mentioned, that he never intended to make sfich trans-
action, and when we have the fact of his retaining said securities,
which, tas he says, were not even asked from him, I find no
difficylty in declaring on- which side is the preponderance of
evidence.

As to the question of one partner assigning his interest to his
co-partner, and arranging with him to become only his surety
for the firm debts, and afterwards claiming to be discharged
from the liabilities of the firm by the creditors giving time to
the other partner and taking a mortgage from him, the authori-
ties differ pretty widely.

The principal case in which that doctrine was upheld, and
which has been largely followed since, is Oakley v. Pasheller,
4 Cl. & Fin. 207, and 10 Bligh, N. R. 548. ‘In that case, the
reason for such doctrine is obvious. The time given extended
over a period of several years, and in the meantime. one of the
partners had died and had been replaced by another one taken
into the firm. The justice and equity of the case required such
decision. And one must admit that the doctrine laid down in
that case was afterwards followed in many cases which had not
the same features, ! :
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- But in the more recent case of Swire v. Redman, L. R. 1 Q.
B. Div. 536, a quite different principle has been held by, the
Court., It was there decided that Redman & Holt, twg partners,
could not change their position with regard to the plaintiff,
without his assent, so as to deprive him of his right to treat them
as his principal debtors. Redman was not discharged by time
given to Holt by means of fresh acceptances.

. And that case seems to have a good deal of similarity with the

one now occupying our attention. Munroe took a new note
from O'Neil, and also a mortgage, but he swears that he took
both, not in lieu of the original note, but only as collateral
securities, and besides, his stating in his evidence that he never
agreed to abandon his claim against the two partners, or to
release Winter as a principal debtor, the fact of his retaining the
original securities, strongly corroborates his sworn assertion.
And that was foynd at the trial as the correct aud true fact.

.

The doctrine laid down in Swire v. Redman was recently
followed in the Court of Appeal of Ontario, in Birkettv. MeGuire
7 Ont. App. R. 53. That case was reversed by the Supreme
Court, but on quite another ground, on the ground of the
appropriation of payments.

The principle adopted in Oskley v. Pasheller, that a partner,
after leaving the firm should be discharged when time is given to
the co-partner who continues to deal with the creditor, is cer-
tainly a sound, just, and reasonable one to be applied in particu-
lar circumstances, as, for instance, when it is proven that the
giving of time to the co-partner and principal debtor has altered
the position of the parties, that the principal debtor has in the
meantime suffered losses, and has not the same means of paying
the debt in question, and that the liability of the other partner
as surety has been thereby Kncreased\. In such case, it is just and
reasonable that the consequence of the creditor’saction in giving
time, should be borne by himself rather than by the surety. ‘But
none of these features appear in this case. Whether O'Neil’s
ability to pay the debt was lessened or not by the short time
given to him, we do not know. There is nothing in the evidence
to show that Winter’s position ‘was affected in the least by the
time given to O’'Neil. ‘

S0, I do mot think that a joint debtor, who makes an arrange-
ment with his co-debtor to become surety only, without the
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creditor agreeing to it, should be discharged by the sole opet-
ation of the law, on a mere technical ground, and Iam disposed ‘
to follow what appears to be, in my mind, the more equitable
view taken in Swire v. Redman and Birkett v. MeGuire.

The third ground taken in the argument is that of merger.
A merger might take place by the consent of the parties, or by
the operation of the law. As I have already stated, the evidence
shows clearly, I think, that the parties never intended that the
original debt should be merged into the mortgage. Was it
merged by the operation of the law. I think it to be a well
settled principle that, to operate the merger of a simple contract
in a specialty, the specialty must be co-extensive with the simple
contract debt, and between the same parties.  Boalér v. Mayor,
19 C. B. N. S. 76, Ansell v. Baker, 15 Ad. & E. N. S. 20. In
the latter case it was held that when one of two makers of a
joint and several promissory note gives the holder a mortgage to
secure the amount, with a covenant to pay it, the other ma)(er is
not thereby discharged, for the remedy on the specialty is not
co-extensive with the remedy on the note, The same principle
can be properly applied to this case. The note was a firm note
on which O’Neil & Winter were jointly and severally liable, and
the mortgage was given by O’Neil only.

L am sorry to be obliged to differ from my two brother judges,

but on the aboye grounds, I am of opinion the verdict should
stand.

TavLor, J.—Two actions have been brought by the same
plaintiffs against the same defendants. In the one the plainttfs”
declare upon a promissory note, made in their favor by the
defendants, then trading as co-partners under the firm name of
Winter & O'Neil. In the other case the plaintiffs declare upon

\ ;
an I O. U., given them by the same firm.

The pleas originally filed were, 1, Did not make, 2, Never
indebted. 3, Payment before action. 4, Plaintiffs’ claim satis-
fied by delivering a note of the defendant, G. R. O'Neil, and a
mortgage made by him. g,, That plaintifis accepted separate
liability of O’Neil in discharge of joint liability. At the trial

two pleas were added, by leave of the judge, the one of merger,
“and the other by the defendant Winter, on equitable grounds,
that on the dissolution of partnership of Winter & O’Neil it was
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ag}eed between them that O’Neil should pay the liabilities of
the firm, of which the plaintiffs had notice, and that they, with

such notice, gave time to O’ Neil, whereby Winter was discharged
from his liability.

The plaintiffs had a verdict in both cases. In the one for
$325.15, and in the other for $342.14.

In each case the defendants obtained a rule calling on the
plaintiffs to show cause why the verdict should not be set aside
and a verdict entered for the defendants, on the grounds, among
others, that the verdict was against law and evidence, and the
weight of evidence, and that the various pleas pleaded by the
defendants were sustained by the evidence, and why, in any
event, the verdict should not be reduced.

The origin of the dealing between the plaintiffs and defen-
dants was a loan of $675,-for which an I. 0. U. was taken, then
subsequently a note was given for $300, part of the amount.
The total indebtedness was $675, of which 75 has been repaid.
Subsequently the defendants dissolved partnership, O’Neil
retaining and carrying on the business. On that dissolution it
was agreed between them that O’Neil should assume and pay off
the liabilities. The plaintiffs, after the dissolution, took from

O’Neil his own promissory note for g6oo, and a mortgage for
the same amount.

The plaintiffs contend that the defendants were both originally
principal debtors, and equally liable for the debt in question ¥
that they have never agreed to any change in the relationship of
the partners, so that even if there was a giving of time to one of
them, that could not operate as a discharge of the other. They
rely strongly on the cases of Swire v. Redman, L. R. 1 Q. B.

" Div.. 536, Carruthers v. Ardagh, 20 Gr. 579, and Birkett v,

MeGuire, 7 Ont App. R. 53.

The latter case has now been reversed by a majority of the
judges in the Supreme Court. The case is not yet reported, but
I have had an opportunity of reading the judgments delivered.
From these it appears that the reversal went entirely upon the
ground of the appropriation of payments, Mr. Justice Gwynne
saying, “ There is no occasion, as it appears to me, for Hutton
to have recourse by way of defence to the law applicable to the
case of; principal and surety, which was insisted upon.  He is
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clearly, as it appears to me, entitled to a verdict upon the
grounds, that by the course of dealing of the plaintiff with
McGuire subsequently to the dissolution, it must be held as a
matter of fact, as well 'as of law, from the course/of dealing,
that the paper of the firm of Hutton & McGuire has been fully
paid. The learned Chief Justice of the Court, who was one of
the minority of the judges, it is true expressed the opinion that
Hutton did not stand in the position of a surety for McGuire to
the plaintiff, but the Court has not so decided. -

The defendant Winter’s contention is, that although he and
O’Neil were originally joint debtors, and equally liable as
principals, yet upon the arrangement being made at the dis-
solution of the partnership, that O’Neil should discharge the
liabilities of the firm, gs between O’Neil and himself, the former
became the principal debtor and he a mere surety. He argues
that no positive agreement to this change of relationship on the
part of the plaintiffs was necessary, but that as soon as they had
notice of the change in his position, they were bound to see to,
and respect his rights and interests as such surety,

The case cited in support of this proposition is Oakley v.
Pasheller, 4 Cl. & Fin. 207, reported also in 10 Bligh, N. R.
548. . :

That case was discussed and remarked upon in Swire v.
Redman, and relied upon as an authority for the plaintiffs, The
judgment in the latter case was given by Mr. Justice Blackburn,
undoubtedly an eminent judge. The effect of his judgment
seems to be, that when two persons are originally: principal
debtors, they cannot, by any arrangement betweer themselves,
unassented to by the creditor, change their position, so that one
becomes only a surety, and the creditor be deprived of his right
to treat both as principal debtors. To effect such a change, so
as to bind the creditor, some assent to the change, or some agree-
ment on his part would be necessary.

Oakley v. Pasheller was distinguished as being a case in
which the creditor had been a party to the agreement, by which
ong of the debtors became merely a surety, and for a.good con-
sideration agreed to the change.

Mr. Lindley in his work on Partnership, speaking of Oakley v.
‘Pasheller, page 448, (4th Ed.) says: ‘‘ The true ra#fo decidends
was, that the creditor had accepted the two as his sole debtors.”
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Birvkett v. McGuire, 7 Ont. App. R. 53, was a casé in which
opinions in favor of the plaintiffs’ contention here were delivered
by Burton, J. A., and Hagarty, C. J., and concurred in by

Morrison, J. A. A contrary opinion was delivered by Patterson,
J. A

Mr. Justice Burton takes the same view of Oatkley v. Pasheller
as was taken in Swire v. Redman. He says: ‘It is manifest
that the case in the House of Lords proceeded upon the grounds
there suggested.”” In the course of his judgment he remarks,
¢ No reply was made by counsel to the inquiry of Lord Lynd-
hurst during the argument, ¢ Can you cite any authority to the
effect, that two original debtors can, by an arrangement between
themselves, convert one into a surety only for the principal
debtor 2" As reported in Bligh the query of Lord Lyndhurst
is thus stated: ¢ How will an arrangement between debtors
affect a creditor, unless he adopts it ? Can the parties alter
their situation, with respect to the creditor, without his assent ?
Can you cite any authority to show that joint debtors, by their
own act, can alter their situation after the contract has been
concluded?”” Counsel did not indeed cite any authority, but
as I read the report, he proceeded to meet his Lordship’s
objections : ¢“If the creditor in effect has notice that one of
his debtors#is the principal, and the other, by the effect of a
transaction between them, is placed in the situation ef a surety,
or made liable only on the default of the principal, his conduct
towards the parties so situated ought to be regarded in equity.
He ought not to deal with one of the parties so as to affect the
other.”

Now, notwithstanding the opinion expressed in Swire v,
Redman, by Mr. Justice Blackburn, and in Bivkett v. MeGuire
by Mr. Justice Burton, that Oakley v. Pasheller was decided on
the ground of an assent or agreement to the change, on the part
of the creditor, there is ample authority that the proposition
stated by counsel was accepted by the Court as correct, and that
the case was disposed of on. that ground.

In Oakfordv. European and American Steam Shipping Co.,
1 Hem. & M. 190, Vice Chancellor Page Wood said, ¢ That
%as a strong decision and it went upon the footing that the
creditor having notice of the agreement was bound to regard
it'lt ¥ {
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In Wilsonv. Lloyd, L. R. 16 Eq. 60, Wilson and Lloyd, two
partners, executed 4 bond to Harvey. They then took one:
Chatteris into their firm as a partner. A few months after, the
partnership was dissolved by Wilson’s retirement, Lloyd pur-
chasing his interest, taking upon himself .the payment of all
partnership debts and liabilities, and indemnifying Wilson
against these. Harvey had notice of the deed of dissolution
containing these provisions. Two years after, Lloyd and Chatteris
failed in business, and made an arrangement with their creditors,
under the Bankruptcy Act. Under this arrangement, Harvey,
with the other creditors, accepted a composition of 15s. 3d. in
the pound, payable by instalments extending over two years.
V. C. Bacon found that he accepted this composition, with
knowledge that as between themselves Wilson and Lloyd had been
constituted principal and surety. He said, with full knowledge
of his situation, he entered into a new engagement, ¢ which pro-
vides for the payment of less than the whole debt, and gives
time for payment of that diminished amount. ' Can this be
done to the prejudice of the plaintiff with this knowledge?’’ and
he added, ““ If Oakley v. Pasheller is right, as I have no reason
to doubt, it entirely covers this case.”’

The Oriental Financial Corporation V. Overend, Gurney & Co.,
L. R. 7 Ch. App. 152, decided, that where bills were taken
from parties, the creditors not being aware that some were
principals, and others sureties only, knowledge acquired sub-
sequently, would fix upon the creditors the obligation of seeing
to the interests of the sureties. On the appeal in this case, L. R.
7 H. L. 360, Lord Cairns said, ‘“ After the case of Oakley v.
Pasheller, it is impossible to contend, if after a right of action
accrues to a creditor against two or more persons, he is informed
that one of them is a surety only, and after that he gives time to
the principal debtor, without the consent and knowledge of. the
surety, that under those circumstances, the rule as to the discharge
of the snrety does not apply.’’

Mr. Justice Patterson, who dissented from the judgment of the
other members of the Court of Appeal in Birkett v. McGuire,
(at page 95), expressed the opinion, that there is no reason for
treating the time, at which the relation of principal and surety
arises, as a necessary factor in the problem of the position of the
creditor, " who, having dealt with his debtor as a principal, or
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with two as joint principals, finds himself afterwards. compelled
to accord to the supposed principal the right of a surety, ¢“In
my view,"” he says, ‘‘the result to the creditor is the same,

whether the status of surety exisfed from the first, or was treated
at a later period.’’

I do not think the decision in Baileyv. Griffith, 40 U. C. Q..
418, is such a strong authority in favor of the defendants, for
there the learned Judge who tried the case, found that there was
not only'nowledge on the part of the plaintiffs of the change of
re]ationship, but assent thereto, And there is no doubt that in
Birkett v. McGuire, Mr. Justice Patterson came to the con-
clusion that the same fact existed in that case also. But C. J.
Harrison when giving judgment in Bailey v. Grifith, expressed
it as his opinion, (at page 433), ““ That the weight of authority
is unquestionably in favor of the position that, after knowledge
of the creation of the relation of principal and surety, even
between joint debtors, the creditor without being a, party to the
change, and without assenting to it, if having knowledge of it,
is bound Dot to act to the prejudice of the equitable rights of the
surety.”’ .

On the original argument of Birkett v. McGuire, 3t U.C.
C. P, at p. 451, Mr. Justice Cameron, before whom the case
was heard, and who decided it in accordance with the view.
afterwards taken by Patterson, J. A., in the Court of Appeal,
said, he was more inclined to follow the decision in Bailey v,
Griffith, than that in Swzre v, Redman.

Jones v, Dunbar, 32 U. C. C. P, 136, would seem to limit the
creditor’s obligation and render consent on his part necessary
to affect him. The head note in that case js ¢ Held also, that
the fact of two co-debtors changing their position, so as to make
one of them, between themselves, a surety, would not affect the
creditor without his consent." But it is singular that, in that
case, not one of the authorities bearing on this question was cited
in the course of the argument, or in the judgment, and the point
Wwas never referred to by counsel. The only reference to it is in
the judgment, delivered by C. J. Wilson, ¢ Then again, can
Higginbotham be called a surety ? He was a principal debtor
with McLagan when the money was lent to the two as partners,
and he cannot change his relation towards the creditorasa prin-
cipal debtor by turning himselfintoa surety without his creditor’s

4
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consent. As between McLagan and himself he may be indem-
nified by McLagan; but what has the plaintiff to do| with that ?”

The case was argued entirely upon, and the rest of the Judg-
ment dealt with, the question whether the creditor having failed
to come in and prove in a chancery foreclosure suit,jon a second
mortgage which he held as a security for the debt, the alleged
surety was discharged.

The extracts from the evidence which appear in the report
show, that he could not, under the eircumstances o the case,
successfully claim to be relieved. This was found by the Court,”
for the learned Chief Jllbtlce says, in a passage subsequent to
that already quoted, ‘ He is plainly lxable to the plaintiff, even
if he is to have the rights of a surety.”’

This case was not l'eferred to in Birkett v. MeGuire, although
decided three months before judgment in the latter case was
delivered, and I do not think it is entitled to rank as an authority
upon the subject.

As to Carruthers v. Ardagh, 20 Gr. 579, severa] things may
be said.' Like Birkett v. McGuire, it is not an unanimous judg-
ment. The claim of the creditors Peckham and Hoag was in the
first instance brought in before the master, under a reference to
take the accounts and wind up the affairs of the partnership of
Carruthers & Ardagh. The claim was rejected by the master,
and on appeal, his finding was affirmed by V. C. Blake. Ona
rehearing of the Vice Chancellor’s order, the Chancellor and
V. C. Strong, agreed in reversing it, but V. C. Blake still held
to his original judgment. Then, the note in question there,

was taken from the one partner before the dissolution of the -

partnership, and in some former instances, notes of Cafruthers
alone, who managed the financial part of the business, had béen
given the same creditors for partnership debts. The course
adopted in signing notes for the firm, seems to have been, that
each partner, both being illiterate men, signed his own name,
and on the occasion of the taking of the note in question, the
creditor for two days was looking for Ardagh, but without suc-
cess, to get his name on the note.

That where a creditor by some binding contract gives time to
the principal debtor, however short that time may be, and
whether the surety is thereby prejudiced or not, he is discharged,
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is now well settled. For a time this was protested against by
common law judges, as in Greenough v. MeClelland, 2 E. & E,
424; Petty v. Cook, L. R. 6 Q. B. 794; and Polak v. Everitt,
L. R. 1 Q. B. Div. 672; but the common law courts have now
accepted it in its integrity, see Croydon Gas Co. v. Dickinson,
L. R. 1 C. P. Div. 7975 L. R. 2 C. P. Div. 46 Darling v,
McLean, 20 U, C. Q. B. 372 ; Mulholland v. Broomfield, 32
U.C. Q. B. 369; Zitus v. Durkee, 12 U. C. C. P. 367;
Grieve v. Smith, 23 U. C. Q. B. 23; although in Swire v,
Redman the Court of Queen’s Bench spoke of this right of the
surety as something of almost no importance.

If the views expressed and the conclusions drawn from the
authorities are correct, the only questions remaining, so far as
the defendant Winter is concerned, are: Was such an agree-
|ment come to as that between O’Neil and himself, he became a
surety merely ? and; Had the plaintiffs, at the time the separate
note of O’ Neil was taken, knowledge of such an agreement ?

The only witnesses examined at the trial were the plaintiff
Munroe, and the' defendant Winter. The agreement that
O’Neil should assume the liabilities of the firm, and indemnify
Winter against them is proved by the deed of dissolution, and
by the published n8tice of the dissolution, put in and filed at
the trial. The defendant swears to an interview at which he,
O'Neil and Munroe were present, when some conversation took
place about the indebtedness, and he says Munroe agreed to
look up the original note and I. O. U., and give them up.  This
is denied by Munroe, but he admits that O’Neil told him he was

getting the whole business, And that Winter was going out of it,

and alsothat before he agreed to give O'Neil further time, he
*

had seen in the newspapers notice of the dissolution, and that
O’Neil was assuming the liabilities of the firm.

Munroe does not give a very 'satisfactory account of how the
plaintiffs came to take the note and mortgage from O’Neil.
The|original note was not then due and the pew note postponed
the time ‘for payment, so that there. was undoubtedly such a
giving of time as would discharge a surety.

That the original nofe and I. O, U, were retained, is no doubt
a circumstance in favor of .the plaintiffs, but it is to be borne in
mind“that O’Neil promised Winter to get them up. That he
neglected to do 80, or was cgreless in the matter is not so surpris-
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/
ing. He was liable for the amount of them whether the ongmal
documents were given up or not.

After all, the retaining the original note and I. O. U. is only
a circumstance, and not conclusive in favor of the plaintiffs.
The samesthing occurred in Bailey v. Griffith.

The note taken from O'Neil is dated the 1gth of February,
1883, and he gave the plaintiffs a mortgage bearing the same
date, upon a parcel of land in the City of Brandon.” The mort-
gage recites as follows :— ¢ Whereas the said mortgagor is
indebted to the said mortgagees, in the sum of $6o0o, and has
given to the sai rtgagees his promissory note, bearing even
date herewith, (for J}e said amount, payable two months after the
date thereof, and whereas the said mortgagor hath agreed to
secure to the said\mottgagees the payment of the said note, or
any renewal thereof,”’ and the proviso is expressed, ¢ this mort-
gage to be void or payment of the said promissory note, or any
renewal thereof, 4nd all costs, charges, damages a.nd expenses
that may lawfully be incurred in respect of the same.’

The defendant Winter contends, on the authority of Loomis
Vo Ballard, 7 U. C. Q. B. 366, and McLeod v. McKay, 20 U:
C. Q. B. 258, that, even if he is not discharged from liability by
the taking the note of O’Neil, and giving of time thereby, he
is at all events dnscharged in consequence of the takmg of this
mortgage. For O'Neil it is contended,. that the snmple contract
debt became merged in the mortgage, so that he cannot be sued,
as he is in this action, upon the note.

I do not think that in this case there is any merger of the
simple contract debt. The mortgage is expressed to be given to
secure the payment of the note, and of any renewals thereof.

The Gore Bank v. McWhirter, 18 U, C. C. P. 293, is a direct -

authority that a mortgage so ‘expressed, is collateral only, and
not a merger. See also Gore Bankv. Eaton, 27 U. C, Q. B.
332, in which the same point was decided.

In my opinion, the verdict in each case should stand against
the defendant O’Neil, but that in each case a verdict should be
entered for the defendant Winter.

WaLLBRIDGE, C. J.—I concur in the )udgment of my brother
Taylor,
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ROBINSON v. SCURRY.

Action on replevin band—]ngﬂom’bilzl{y of fulfilment of condition.
After the determination of a replevin action, brought by S. against R., in
which R. was successful. R, distrained the goods in question, for rent due
by S.,, and then sued . upon the replevin bond, for non-delivery of the
goods,
#eld, that the defendant could not shield
impossibility of delivering to the plaintiff that which the plaintiff had him-
self taken,

A. Howden for plaintiff.,
£. C. Goulding for defendants.

[2nd June, 1884.]

TavLoR; J. delivered the Jjudgment of the Court ; —

The plaintiff sues upon a replevin bond, given by H. T. Scurry
the principal, and W, H. McLean and D. S. Campbell as
sureties, to the sheriff of the Eastern Judicial District, and by
him assigned to the plaintiff, pursuant to the statute. The pleas
are, first, zon est 'factum, and second, that the defendants have
paid the plaintiff all legal damages he sustajned by reason of the
issuing of the writ of replevin,

The defence which’ the defendants seek to make out by the

_evidence is, that although the feturn of the goods was adjudged,

the plaintiff has got them. in his possession, and that it was by
the plaintifi’s act that they were prevented from returning the
goods, according to the condition of the bond. At the trial
before the Chief Justice, a verdict was entered for the defendants,
against which the plaintiff moves, pursuant to leave reserved, on
the ground that the verdict was against law and the weight of
evidence, and contrary to the evidence.

From the evidence it appears that the actign, in connection

_ with which the bond was, on the rzth of Octbber, 1882, given,

came on for trial on the 3oth of April, 1883, when a verdict was
entered for the defendant.” On the same day, the goth of April,
the plaintiff had the goods in question seized under a second
distress warrant, for séven month’s rent, accrued subsequent tq

himself on the ground of the

w
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the period for which the rent was claimed under the first distress
warrant. Upon this'second seizure, the goods were sold, and,
the defendants now say they are ef\cused from performing the
condition of this bond, because it'is the act of the plaintiff
which has prevented them from performing it.

The defence thus set up, seems to me, no valid answer to the
plaintiff’s claim in this action. The agreement into which the
defendants have éntered, is an unconditional one, and the per-
formance of it is jnot impossible in its own nature, but impossible,
in fact, by reason of the particular circumstances. Now, Mr.
Pollock, in his book on contracts, says, p. 376 “It is a rule
admitted by all the authorities, and ‘supported by positive
decisions, that impossibility of this kind is no excnse for the
failure to perform an unconditional contract, whither it exists at
the date of the contract, or arises from events which happen
afterwards.”” In support of this, the case of Atkinson v. Ritchie,
10 East, 530, is cited. It is true there are some exceptions, as
when thie contract is for personal services, the performance of
which depends on the life and health of the party promising, or
where the performance of the contract necessarily depends on
the existence of some specific thing. See Hall v. Wright, E. B.
& E., at page 793 ; Taylor v Cualdwell, 3 B. & S. 826. :

Boswell v. Sutherland, 8 Ont. App. R. 233, was a case where

the plaintiff having lent P. a sum of money, for securing the
repayment of which, a chattel mortgage was given, 'the
defendant executed a bond, that in defadlt of pay;nent, the
goods should be forthcoming for the purpose of seizure and sale,
and in an action against the defendant, he pleaded that before
the day for payment arrived, the goods had been destroyed
by fire, without any default” on his part. . This plea was on
demurrer held bad, because it did not negative default on the
part of P. In that case the judges of ‘the Court of Appeal,
in ‘their judgment, discuss Zayjor v: Caldwell, éipg other similar
cases. * iy

When reviewing these, the Chief ]uegice of “Ontario said :
«The tendency of the ‘more recent\auﬁmrities, I take to be, to
hold a contracting party excused by impossibility of performance
occurring after the contract, ‘through no-fault of his, and that in
cases not falling str\ictly"g(ithif\'tﬁ@ principle of the subject of
the contract, ceasing to, 221 'He ‘there limits the relaxation of
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the rule to cases occurring through no fault of the contracting
partys It certainly cannot be extended further. Where 'the
performance beconmes impossible, by the default of the contractor,
there can be no doubt of his liability.

In the present case, I cannot come to any other conclusion
than, that the impossibility of performing this contract arose
from the fault of the defendants. The plaintiff, it is true, got
the goods, but he did not get them in fulfilment of the condition
of this bond, nor did he take them without any right, and so
prevent the defendants from returning them. Further rent
accrued in respect of the premises in which they were, and for
the satisfaction of that they were taken. The duty of the
defendants was'to return the goods, not to return them subject to
any obligations they had imposed, or suffered to be imposed on
them. Had they stored the goods in a warehouse, or removed
them to some other building, would it have been held a com-
pliance with their bond, had they said to the plaintiff, there are
the goods, you can get them by paying seven month’s ware-
housing charges, or seven month’s rent of the premises where
we have had them; and what difference can it make that the
Plaintiff happens, in this case, to be the person to whom these
charges are owing. None that I can see.

In my judgment, the verdict for the defendants should be set
aside, and a verdict entered for the plaintiff, for $133.33, pur-
suant to the leave reserved.
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BATEMAN v, MERCHANTS BANK OF CANADA.

1. 0. U.— Assignment.— Interpleader.

An 1, 0. U. was made by McD. & R. in favor of McL., and assigned by
him to the plaintiff. Subsequently McD. & R. were served with a garnishee
order, in a suit of the present defendants against McL. attaching all monies
due by them to A. D. McL.

McD. & R. interpleaded.

Held, upon the evid that the assi was only a contrivance and not

4

a real transaction, and was void as against the defendants.
A. C. Killam, Q, G., for plaintiff.
J- B. McArthur, Q. C., for defendants.

[2nd June, 1884.]
Dusuc, J., delivered the judgment of the Court :—

This is an interpleader issue to determine the validity of the
assignment of an I. O. U.

The I. 0. U. was made by McDonald & Rutley, in favor of
A. D. McLean, dated the 15th of July, 1883. The plaintiff says
that it was assigned to him by McLean on the 18th of July, and
that he paid g275 for it ; but the regular assignment in writing
was made on the 31st of October.

On the sth of November McDonald & Rutley were served
with a writ of summons /for the amount of the I. O. U., at the
suit of the plaintiff.

On the 13th of November the same McDonald & Rutley were
served with a garnishee order, in the suit of The Merchants
Bank, ‘the defendants, against A. D. McLean, attaching all
moneys due by them to McLean.

McDonald & Rutley interpleaded under the provisions of the
Statute, so as to have it determined to whom they should pay
the‘lftmount of the I. O. U.

The evidence show{s, that at a sheriff’s sale held on the 18th
of July, the plaintiff bought out McLean's goods. It was ou
‘the revening of the |same day that, according to his own
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statement, the I. O. U, was assigned to him by McLean, The
plaintiff afterwards employed McLean to keep the store, and the
business went on under the same name of A. D. McLean & Co.
Both McDonald and Rutley swear that Bateman mentioned to
them, and asked them to give a fresh 1. O U, in his -own
name and take back the one given to McLean ; that he told
them McLean was in a hole and he wanted to help him out, it
being no benefit to him ; and that he had receipted the account
in full in the books, showing that there was no debt against
sthem ; that he would give them time and they would pay it
whenever they were able, A similar conversation took place
in. presence of McLean, Bateman denies that, saying he
offered to return the I. O, U., but in order to get a ptromissory

note, so as to get it discounted, A verdict was found for
defendants.

On the argument of the rule to set the verdict aside,” counsel
for the plaintiff contended that the issue should be found for the
plaintiff, as the issue was to try whether McLean had assigned
and transferred to Bateman, a certain indebtedness of McDonald
& Rutley to him, and that was proven. :

At the trial it was shown that MecLean had executed a paper,
purporting to be an assignment of the indebtedness in question,
The paper was produced, and was found to be an assignment in
regular form.  But was there a good bona fide and valid assign-
ment ?  The real meaning of the interpleader issue is, not
whether there was a certain Paper putporting to be an assign.
ment, but whether there was a real assignment, /

The circumstances surrounding the whole matter tend to

" show that it was only a contrivance for the Ppurpose of enabling

Bateman to collect the agount for McLean, neither party in-
tending that the property or real interest in the said chose in
action should pass to Bateman ; so it was not a onq Jide trans-
action, But supposing that both parties intended that it should
be a real assignment, it would still be a contrivance, to hinder
delay or defeat the creditors of McLean, and would  asssuch
come within the g6th section of chapter 37 of the Con. Stats,
of Manitoba, and be null and void againqt the creditors of the
assignor, ther¢ being no doubt that Bateman knewgat the time
that McLean'was in insolvent circumstances, e

VOL. I. M. L. R. 17
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The other point taken in favor of the plaintiff’s contention
was, that the evidence does not show that the Merchants Bank:
are creditors of McLean, But it was not necessary to prove that
on this issue. The interpleader issue was ordered, because the
. judge who ordered it was satisfied by the evidence then adduced
before him, or by the admission of the parties, that there was a
real debt due by McLean to the Merchants Bank ; the facttbeing
either proven, admitted, or taken for granted, and formed no
part of the issue to be determined herein. The record was pre-
pared by the plaintiff’s attorney, and referred only to the validity
of the assignment of the indebtedness in question, showing that
it was not contemplated at the time, that the Merchants Bank
should prove their claim at the trial of this issue.  The issue
having been preparediby the plaintiff’s attorney, and the defen-
dants having accepted it as it was, they were not bound to go
beyond the issue and prove de novo that they were creditors of
McLean.

As to the real merit of the case, Bateman swears, as stated
before, that the I. O. U. was assigned to him on the 18th of

July, and that he gave a good consideration for it ; but the
weight of evidence, and circumstances connected with the whole
transdaction, are against his’contentions, beyond any reasonable
doubt.

The verdict should stand, and the rule be discharged with
costs. ! .
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at considerable length for the purpose
chargeable with the offence imputed t,
no attempt made to show, on the part of the prisoner, that the
offence charged is not one which falls within the terms of the
Treaty between the United States and England,

MANITOBA tAW REPORTS,

RE GEORGE A. STANBRO.
Extradition.— Evidence of innocence.—Proof of handwriting.—
Admissibility of confession.

Held, 1. That evidence to disprove the crime charged is inadmissible,

2. Admissibility and strength of evidence as to handwriting discussed.
3. Admissibility of confessions di d.

S. Blanchard and &. V. Bodwell for the prosecution.
. F. Hagel for Stanbro.

[¢t% Auguse, 1884.]
TAYLOR, J.—In the early part of the month of July last the

prisoner was, as he had for some time before been, the agent of
the Northern Pacific Express Company at Hawley, Clay County,
in the State of Minnesota, one of the United States of America.
On the 1oth of July he left that place and came to Winnipeg, and
on the 1gth a warrant for his arrest, upon a charge of forgery said
to have been committed at Hawley, was issued by a magistrate
in the State of Minnesota, He is now held in custody here by
virtue of a warrant issued by me on the 23rd of July, under the
provisions of the Extradition Act, 1877.

The warrant issued in the State of Minnesota has been pro-

oNestablishing that he is
m. There has been

perly proved before me, and oral evibg; has been gone into
o

Evidence was, however, offered on his behalf to disprove that

he had committed the particular act of forgery with which he
is charged. Thistevidence I declined to receive when it was

»

offered, following in so doing the construction which I conceived
to have been put‘upon the provisions of the Statute in that
behalf by the Court’of Appeal in Ontario, in e Phigps, 8 Ont.
App. R. 77, ; (

"The opinion I then expressed. has since been strengthened by

authorities which I have taken occasion to consult, Thus, Mr.

’
f
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Clark, a recent English writer on the subject of Extradition,
says, (at p. 188), “Supposing unexceptionable evidence to be’
produced as to the facts, it cannot be the duty of the magistrate
to receive evidence in contradiction on the part of the prisoner.
However strong the contradiction might be, there would be a
conflict of evidence on a matter of fact sufficient to go to a jury,
and in that case the magistrate has no option but to commit.’’

The same point has on several occasions been raised before
the courts in Ontario. It is true that in Ke Burley, 1 C. L. J.
N.S. 20, it was said to be in the discretion of the magistrate
investigating into a charge under the treaty against a person
accused of one of the crimes mentioned in it, to receive evidence
for the defence, and iltl Reg.v. Reno, 4 Ont. Pr. R, 281, that evi-
dence offered to a magistrate by a prisoner onsuch an examination,
by way of answer to astrong prima facie case, may perhaps properly
be taken. But what object can there be in going into evidence
of that nature when the magistrate cannot act upon. it, or indeed
take any notice of it in arriving at a decision upon the case?
Thus in Re Burley, it was held that the magistrate cannot weigh
conflicting evidence to try whether the prisoner is guilty of the
crime charged. And in Reg. v. Reno, while it was held that
such evidence might perhaps properly be taken, it was added
that it would not justify the magistrate in discharging the priso-
ner; as all he has to do is to determine whether the evidence of
criminality would, according to the laws of this country, justify
the apprehension and committal for trial of the accused if the
crime had been committed here.

In dealing with this point, the language used by Draper, C. J.,
in the case last cited was: ‘If there is not sufficient evidence
of criminality the magistrate ought not to commit ; if there is,
I think he ought, notwithstanding there is evidence sufficient, if
true, to sustain an a/ids . . . . . It is very easy to point out the
danger that contrasting conflicting evidence, or considering the
credibility of witiesses, and similar matters, might lead to. It
would for many purposes be assuming the functions of a jury,
and trying the whole merits of a case upon an enquiry instituted
only to ascertain if there is such evidence of criminality as would
justify the apprehension and mittal—not the conviction—of
the accused. The treaty would be waste paper if a magistrate
appointed to conduct only a preliminary investigation, should,

aftel
self
was
toa
for ¢
mag
ness
he g
the

" him

to th
discl
and |
huml
funct
priso.
recte

So
said,
prese
uncot
satisfi
preser
made
to sta
tution
offere
calcul

In
with t
put m
in the
prison

In .
Wilsor
this co
of the
to sust.

Int

'Frencl




ted
uld
-of
ate
1d,

‘French Governments, in 1866, respecting the treaty between

MANITOBA' LAW REPORTS. 263

P

after hearing sufficient evidence of criminality, take upon him-
self to decide that the incriminating evidence was worthless, or
was displaced because witnesses on the prisoner’s behalf swore
to a state of facts inconsistent with the incriminating evidence,—
for example, as in the present case swearing to an a/ié/, If the
magistrate discharges the accused because he thinks these wit-
nesses are entitled to more credit than those for the prosecution,
he goes not only beyond the letter but also, as I think, beyond
the true meaning of the Act, which only confers authority on

" him to enquire whether the evidence of criminality is, according

to the laws in force here, sufficient to sustain the charge. If he
discharges because the evidence 2ro and con is equally strong,
and he cannot tell which side is telling the truth, he is, in my
humble judgment, equally in error, because he is assuming the
functions of the tribunal to which belongs the trial of the
prisoner’s guilt, instead of limiting himself to the question di-
rected by the Statute.’’

'

So in Reg. v. Gould, 20 U. C. C. P. 154, Mr. Justice Gwynne
said, ‘It cannot be denied that the evidence for the prosecution
presents a sufficient prima facie case to g0 to a jury, and if
uncontradicted to convict the prisoner, if the jury should be
satisfied there was an intent to defraud ; and it is sufficient for the
Present purpose to say that, inasmuch as a 2rima facie case was
made out, sufficient to warrant the commitment of the prisoner
to stand his trial upon the charge, a jury is the only consti-
tutional tribunal which can deterfiine whether the evidence
offered to displace the impression which the Drima facge case is
calculated to make, does or does not satisfactorily disSace it.”’

In the same dase, Hagart);, C. J., concluded his judgment
with these words :>¢‘I have neither the right nor the desire to
put my opinionsof-the weight or the cogency of the &vidence
in the place of that of the jury who. may be selected to try the
prisoner.”’ :

In Re Caldwell 5 Ont. Pr. R, 217, the present Chief Justice
Wilson said, It appears to me that what the' judicial officer in
this country has to do, is to determine the 2rima facie cn'mina]ity
of the accused, so as to decide whether the evidence is sufficient
to sustain the charge or not.”’

In the ‘course of a correspondence between the English and




266 . MANITOBA 1AW REPORTS.

them, the opinion appearing to prevail in France that the English
magistrate actually tried the prisoner, the English government
said: “The prisoner brought before a magistrate on an extra-
dition warrant would be entitled, indeed, to deny his identity
with the person named in the warrant, and would further be
entitled to have read in his presence the depositions on which
he was charged ﬂbut he would not be permitted to controvert
the truth of the deposmons or to produce before the magistrate
exculpatory evidence.'' |

The circumstances and facts which in the present case the
prosecution seek to prove, for the purpose of making out the
guilt of the prisoner, are the following :—That the prisoner
was the agent at Hawley of the Northern Pacific Express Com-
pany, and as such, on the 5th or 6th of July, received a money
package addressed .to one Hulgeson, or Halgeson, and to be
delivered to him from the Hawley station ; that the money con-
tained in thi§ package was appropriated by the prisoner to his
own use ; and that in the in-trip and delivery.book of 'the com-
pany for Hawley, in his possession as agent, he signed, under
the column intended for. the signature of the consignee receiving
such a package, a signature as that of Hulgeson, with the date
of July 7th, the intention being that the bookshould show that
on. that date the consignee of this package had received it.
The package in‘'question  had not been-delivered to the Northern

Pacific Express Company directly by the consignor, but had been i

delivered by him to the American Express Co., which carried it
from its original starting oint to St. Paul, where it was handéd
over to the Northeyn Pacific Express Company, to be carried
on from that point to its final destination. The way bill which
came with the parcel to Hawley has on 1;;..m,the column showing
the consignor, ‘Amx,” a contraction put there to show that it
came to the Northern Pacific Express Company from the
American Express ‘Company. 1In the in-trip or delivery book,
under the column on the left hand page of the book, which
should show the names of the consignees to whom such packages
come addressed, the name of the consignee of this package is
entered “Anex,” or “Amx " Helgason, it is not easy to say
whlch

The signature ‘purporting to be that of the person to whom
the package was delivered, is ¢ Anex,"” of “ Amx "' Hagleson,
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The theory of the prosecution is
about this time drinking heavily,
package in his book, mistook t
American Express Company, for the christian name of the con-

signee, and so entered it. The package was, as appears from
the way bill, addressed to H. Hulgeson.

That the prisoner was 'tﬁé agent at Hawley fof the Express
Company is not disputed on his behalf, and théte is no doubt

that-the package in question did come to his hands as such agent.
The evidence that the ame purporting to be that of the con-
signee, signed in the baok as having received it, was so signed
by hi‘(n, is, first, that of the consignee, who says he did not sign
it, and that of Edward James Catgell, the private secretary to
the general superintendent of the Express Company. , He has,
he says, never seen the prisoner write, but it has been his duty
s of accounts sent in by the
hich purported fo come from
are in the first instance sént to

, that the prisoner, 'who was
when making the entry of the
he “Amx,” referring to the

prisoner from his agency &Qd Wi
him as agent. - These statemefits
the auditor of the company and by him sent to the office of the
general superintendent, in Wwhose absence the witness always
looks over them. The prisoner had, he says, no assistant at

while he occupied the position of assistant teller in the Corn
Exchange National Bank of Philadelphia. While there he gave,
he says, special attention to handwriting, and it there came
within his duty to criticise handwriting for the purpose of detect-
ing counterfeiting or forgery. He saysy after having examined
the entriés and signatures in the book, that in his opinion %he
signature is in the handwriting of the prisoner, question
of what is competent evidence in the case of doﬁl or dis-
puted handwriting, was very freely discussed in the case of
Doe dem Mudd v. Satkermore, § Ad. & E. 703, and there Lord
Denman, when saying that the witness must be conversant with
hand g to be entitled to any degree of authority, hames,
amon, er classes entitled to be so considered, a banker, as
one. In‘that case the judges were divided in opinion
of them seemed to consider witnesses competent to speak of a
particular person’s handwriting although their opportunities of
becoming acquainted with it were very limited. Here the witness

, but some

»
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has had -occasion, as already mentioned, to examine statements
prepared by the prisoner in the discharge of his duty, and that
seems the only source from which his knowledge has been de-
rived. In one case, where it was necessary to prove the hand-
writing of an attesting witness, Park, J., received-the evidence
of the defendant’s attorney, who said he believed he knew the
handwriting, for he had seen the same signature to an affidavit
used by the plaintiff’s counsel at an earlier stage of the cause.—
Smith v. Sainsbury, § C. & P. 196~ The weight to be attached
to the evidence must in every case dependdon the opportunities
the witness has had of acquiring a knowledge of the writing.

- In the present case the evidence of this witness cannot be wholly
rejected, but it is by no means strong, and standing alone would
not in my judgment be sufficient.

The prosecution, however, rely upon certain statements, ad-
missions, or confessions, made by the prisoner himself. The
reception of these is objected to on the ground that they were
not freely and voluntarily made, but obtained when the prisoner
was in custody and after inducements had been held out to him,
or at least after such a course of conduct and acquiescence in
proposals made by him as might and did naturally raise in his
mind the hope of lenient treatment and even of restoration to
the employment of the company. : SiLlg

Some of the cases, as to the admissibility of confessions, do
not when looked #t'seem quite consistent. This in all probability
arises from the fact that in each case the confession proposed to
be %iven in evidence has to be dealt with in the light of all the
circumstances which surround it. As is said by Mr, Taylor, in
his work on Evidence, at p. 731, in receiving or rejecting it
much must depend ‘‘ on the age, experience, intelligenge and
character of the prisoner, and on the circumstances under which
the confession was made.”’ It is impossible to, import into the
printed report of a case all the surrounding circumstances which
may, in such a matter, have weighed with the judge.

. Several cases were cited by the counsel for the prisoner upon

this point. In one of these, Reg. V. Fennell, L. R. 7 Q. B. Div..

149, the confession was excluded on the ground of an induce-
ment held out, the prosecutor having said to the prisoner :
« The inspector tells me you have been making housebreaking

implements ; if that is so, you had better tell the trath, it may.

/
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be better for you.”” In another case, Reg. v. Mansfield, 14 Qox, k
639, the prisoner, a girl, who was in custody on a chargé of
arson, said to her mistress, ‘¢ If you forgive me I will tel] you

- the truth,”’ and 'her mistress said, ““ Anne, did .you do it? "
Upon which the girl made a statement, This was rejected by
Williams, J., who said, ¢ The true principle which renders the
confession of a prisoner not receivable in evidence seems to be,
that if the confession is made either under fear or caused by a
threat, or in the hope of ultimate forgiveness or gain, held out
by a‘person in authority, that then it is not admissible. In the
present instance the prisoner, while in the custody of a police-
man, ‘makes this appeal to her mistress who is standing by, If
her mistress did not mean to forgive her the girl was undes a
complete delusion, for by her silence the mistress acquiesced in
the prisoner’s appeal for forgiveness. The mistress Practically
invites the prisoner to continue her statement, and she is conse-
quently induced to do so by the expectation that she will be
forgiven. Tt is not because the law is afraid of havi truth
elicited that these confessions are excluded, but it is because the
law is jealous of not having the truth.’’

In Reg. v. Fennell, already referred to, Lord Coleridge quoteg
with approval the rule laid down in Russell on Crimes, sthed.,
vol. 3, at p. 441, that ““a confession in order to be admissible
must be free and voluntary,; that is, must not be “extracted by
any sort of threat or ‘violence, nor obtained®by any direct or
implied promise, however slight, nor by the exertion of any
improper influence, because under such cirumstances the party
may have been influenced to say what is not true.”’

The duty of a judge, in admitting or rejecting such a confes-
sion, was thus stated in Reg. v. Warringham, 15 Jur. 318, by
Parke, B., “You (that is, the counsel for the Pprosecution,) are
bound to satisfy me that the confession which you seek to use in
evidence against the prisoner was not obtained from him by
improper means.’’

Littledale, J., in Reg. v. Court, 7 C. & P. 487, thus expressed
it: “The judge should detérmine each case on its own merits,
only bearing in mind that his duty is, to reject such confessions
only as would seem to have been wrung from the prisoner under
the supposition that it wduld be best for him to admit that he
was guilty of an offence which he really never committed.’”

a
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Now what were the circumstances under which the confession
sought to be used here was made by the prisoner ? Yo
He left Hawley on'the 1oth of July and came to Winnipeg.
For somé time he seems to have been drinking heavily. On
Saturday the 12th, McKenzie a detective here, met him at the
Driving Park, and spent some time with him. He did not know
at that time who the prisoner was, or that there was any charge

against him, Some telegrams had been sent by an official of the .
Northern Pacific Express Company to the agent of the American

Express Company in Winnipeg, and these were shown go the
police authorities. On Sunday, about™oon, McKenzie saw one
of the telegrams, and,although the description given did not
suit the prisoner ac<{urately, he came to the conclusion that he

was the person referred to. That afternoon he saw the prisoner

at the hotel where he was staying, and spent about an hour with

him. Next morning, Monday, they went out driving together,

and while driving round the prisoner drank a good deal. There

is no evidence that McKenzie, who drank nothing himself, in-

duced the prisoner to drink. On the Ccontrary, he says he tried

to dissuade him from doing so, and cautioned him against the

immoderate use of Canadian whiskey. Between eleven and twelve

in the forenoon they stopped driving, and after disposing of the

conveyance which they had used walked together round the
burnt block near the market, and then separated. At this time
the prisoner was, as McKenzie describes it,' ¢ pretty full of
whiskey,”’ and soon after he was arrested by the police on the
charge of drunkenness, and locked up. The same evening Hall,
the assistant superintendent of the Express Company arrived by
train from the south. At the railway station he was met by
Russell, the agent here of the American Express Company,
and by him introduced to McKenzie, who says he is'at the
station on the arrival of ‘trains in the city. After this, Hall and
Russell went to the police station and,the;‘é had an interview
with the prisoner.. At that interview Hall seems to have opened
the conversation by saying to the prisoner, ¢ You have got
.yourself in a bad scrape, haven’t you? " To which he replied,
he had, and expressed a wish to tell him the whole story. He
then went on to attribute the whole trouble to whiskey, adnfitted
that his accounts were short, but not by any means to the extent
supposed ; spoke of some other money packages, for the dfsap-
pearance of which he accounted by saying he had carelessly left
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them on the table while out of the office, and that on his réturn
they were gone. He, during this conversation, made the con-
fession objected to, and agreed to return to the United States.
Hall and Russell then left, to arrange for qbtaining a special
train to leave, about one or two in the morning, Hall having
been informed ‘that by* leaving .then instead of waiting for the
morning train he would save a good ‘many-hours time, and being
. anxious to get home at once. Having arranged for this special,
Hall returned to the police.station bringing ‘with him the priso-
,. her's wife, who there had- a “conversation with him, after which
~ he decided not to return to the United States unless he received
a written guarantee thaf he would not be prosecuted.  This
Hall declined ‘to give, saying the law must take its course.
~ Upen 'this the prisoner refused ‘to return, when. Hall said if that
was his decision it would end the matter for thg night1 and he:
had nothing further to say. ! e

O S i -

To establish that improper influence was dsed, or that iriduce-
ments were held out to the prisoner to confess, an endeavour
was made to show t'l!'a_t‘Hall Held out to the prisoner the prospect
of being restored to. some position in the employment of the
company, and allowed to make gdod the shortage in his accounts
by appropriating, for that purpose, part of his salary and earn-
ings of his wife. Also, that he was dissuaded from employing
counsel, as of no use, and told it would be better for him to go .
back. :

Now, there is no doubt that the 'prisoner did speak, of going
back to take a position in the employment of the company, was
indeed exceedingly desirous to do 50, and to make, good his
defalcations by part of his salary being applied to that purpose.
But while a confession made, as said by Williams, J., “in the
hope of ultimate forgiveness or gain,”. is not admitted in
evidence, it surely can only be so where the hope of forgiveness
or gain, in the mind of the prisoner, is' entertained by him,
groundegéipon the words or conduct of some one in authority,
To exclude a confession, as made in hope of forgiveness or gain,
when that hope had no foundation. on which to rest, se€ms to
me, wholly unwarranted. Now the evidence here shows no’
promise or hope of forgiveness or gain held out. It is not as in
Reg. v. Mansfield, where, on the girl saying, ““If you forgive
me I will tell you the truth,” upon which her mistress said

N
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«Anne, did you do it ?" and by her makingsno direct reply to in writir
-the request for forgiveness, leading the girl most naturally to had bee
believe that an answer was asked on the condition under which : unless t}
the gitl had said she would tell the truth, on the contrary, the | or whict
eyidencé of Hall, and of all the: others present at any of the would n
conversations, is, that while the prisoner spoke of going back to written
take a position in the service of the company, Hall told him g
distinctly, that if he went back, it must be freely and voluntarily . iben the
and that the law must take its course. = Hall :says, ¢ He wahted her and
to know, if he weuld go back, if we would give him employment him’ s
and promise not to prosecute him. I replied, that I coyld not on Evid
give him any promise whatever. If he did come back, it would SR
have to be with his own. free will, and . with the understanding pemon i
that the law would take its course. , He made this request held ont
several times—wanted me to promise to give him work, and effect of
said if I would do so, he would give half his salary and have his _ biltsve.o
wife also work towards making the loss good, and I told him it e
was no use talking upon that subject, it would have to be on the A h
understanding that the law would have to take its course."’ Mr. having‘sa
Russell says, ¢ He expressed a desire to go back and work it out detainin
with the company, and he asked Mr. Hall if he would work him 4 hafapen 8
out in the matter. He said, will you let me go back and work % pﬁsoner'ys
it out, and Mr. Hall said, we will have to let the law take its |, : /the wife el
course.’” This witness says somgthing 'le have\been ~said sty m:!ﬁt'
about paying the expenses of the prisone; nd his wife, but he
does not remember it, and Hall ‘positively denies having made
any offer to do so. : : :

They Hall did say to the prisoner it would be better-for him
k, there is no doubt, for he admitg having said so, but
ys, was after he had made a fu confession of the
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Thatethere aad been no promise of immunity from prosecutioh arrived sa
is supported,by\he evidence of Mayor Logan. He was at the belief that
police station lats that evening, and before the prisoner’s wife ' husband—
came, for it was he who asked Hall and Russell to go and bring . her that in
her, Then he was with the prisoner when they brought her, so But what
he had seen and talked with ?\im before she came.  Now he says, : prisener in
¢ When I went in hg said he had changed his mind, that he B pOﬁz:stati
would not go unless they gave him_a guarantee that he would six o!clock
not be prosecuted.”” Not, that he would not go unless they put by the eve:
{ L
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in writing a promise or guarantee, which it is now contended
had been already made to him, to induce him to confess, but
unless they gave him a guarantee, something he had not yet got,
or which up to this time had been refused. It was his wife who

would not be satisfied with a verbal guarantee, she wanted a
written one. :

It was further contended that undue influence was exerted
upon the prisoner’s wife, or, that inducements were held out to
her, and that under such circumstances, a confession made by
him should be excluded. In support of this, a passage in Zaylor
on Evidence, at p. 743, is cited :—*¢ Where the inducement
relates to the charge against the prisoner, and comes from a
person in authority, it is not necessary that it should be directly
held out to the prisoner himself, but it-will equally have the
effect of excluding the confession if there be good reason to
believe that it has come to his knowledge and has influenced his
conduct.” The case cited in support of this, is Reg. v. Harding,

Arm. M. & O. 340, where a superior clerk/in the post office
having said to the wife of a postman, in custody for opening and
detdining a letter, ‘Do not be Jrightened, I hope nothing will
happen your husband beyond th‘g; loss ¢f his situation N the
prisoner’s subsequent coﬁfessioh“wié rgjected, it appearing that
‘the wife’ might have communicated to him the substance of this

T

stateméiit.

In the present case there is no evidence of any inducement or
promise held out.to the prisoner's wife. It does appear that
she had, in a somewhat irregular manner, been visited by the
chief, of police and detective McKenzie, at the hotel Jvhere she
was staying, and taken by the latter, under orders from his )
superior, to the police station ; but this was before Hall arri: d /
in Winnipeg and he had nothing to do with it.. Hall after he
arrived saw her, and he admits having said to ey, it was his
belief that it would be better for all concerned—-herself and her
husband—if they would go back to the States.  He also said to
her that in his opinion, the prisoner had better not get counsel.
But what Hall said to her cannot possibly have influenced the
pri(mer in making any statement he did make. ~ She was at the
police station ‘and saw sher husband, sometime between four and
six o'clock on the afternoon of Monday. Then Hall arrived
by the evening train, saw her at her hotel and went on to the

™
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r

police station, wheré he saw the prisoner. The next that his
wife/saw of him was about midnight, when Hall brought her to
the station, the prisoner having in the meantime made the con-
fession, and agreed to return to the United States. Whatever

' was said by Hall to the prisoner's wife, there is nothing in the
evidence from which any one could have good reason to believe
that it came to his knowledge and influenced his conduct.

It is further contended that the prisoner ‘was, at the time 'of
the making of the gonfession, so under the influence of liquor,
or in such a mental condition from the effects of liquor, that no
confession or statement, then made, should be admitted as

" evidence against him. « From the effects of the liquor drunk that
day, he must, at the time of the interview with Hall, have largely
recovered. _He was drinking in the morning, was arrested
about twelve o’clock; and the interview did not take place until
nine or ten hours afterwards, during all which period he had not
been drinking any thing. He had, however, been drinking
heavily for a‘considerable time before his arrest, and was, as one
of the witnesses says, about the time of the interview, ¢ very
mugch broke up.”” The chief of police thinks he was verging on
delivium-tremens. 1 do not find that a confession being made
by a man while undér the influence of liquor, or suffering, as the
prisoner was, from the effects of liguor, is any reason for exclud-
ing it. Besidés, the prisoner seems to have been able to converse
rationally at the time. When spokensto about the missing
packages, he was able to give some account of them, to explain
how he came to use part of the money which he admitted to be’
missing, in paying off an account against him, for which he had
been sharply pressed by a merchant in Hawley, and so on.

¢

The conclusion I have come to; therefore, is, that the confes.
sion can be given in evidence.

It is, however, urged that even if admissible, the prisoner has
not confessed to, or admitted the commission of any offence
which falls within the temms of the Extradition treaty. It is
said that all he has-admitted is, that his accounts are short, or at :

“the very most, that he has been guilty of embezzlement. It is:
strongly pressed that he has never admitted the having com-
mitted forgery. Itds true, it does not appear that during theg
conversation with him, the word forgery was made use of,
McKenzie indeed, who was present during great part at least of .
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the time, says it was not talked of before him. But I do not
~ know that in order to make a confession a complete admission of
having committed an offence, it is necessary that the party
accused should make use of the technical words proper to be
used in an indictment, or that he should be asked, did you com-
mit such.and such a crime, using the exact word which a lawyer
would use to designate the particular crime. A man charged
with murder might make an ample confession, and yet never
sdy, I did « feloniously, wilfully, and of malice aforethought,
kill and murder *’ such an one.

What has the prisoner admitted here ? When Hall had the
interview, he said to the prisoner, ““ You have got yourself in a
bad scrape, haven’t you?" to which he replied, ““I have,” and
then went on to repeat his troubles. He, said, “Iwant to tel]
. you all about it. I was drinking before I left Hawley, and I
have taken some of the funds, but it is nowhere near the amount
that has been reported here.’” Then after being asked about
certain packages, Hall said, ““On the in-trip and delivery book
1 find an entry of g1 31.88, addressed to H. Hugleson, did you
take this package?’’ and he said, “Idid.”” Hall then asked
him ¢ why,” to which he replied, ‘I don’t know—I‘fust have
been drinking, I was actually crazy.” Hall then goes on, «“I
then asked him a question about signing the consignee’s name
for the package, he says, I did.” On cross-examination he
says, ‘“ He admitted to me that he signed the name of the con-
signee on the package.” On being asked *¢ Did you name the
name Hugleson to him ?"’ the witness answered “1 did.”
“ What did you call it ?" ‘I called it one Hugleson.”” The
witness also gave this futther evidence: ‘“Are not these the
words, wheén you said~he had signed someone’s name for the
package, he said, did I do that, and you said, yes, you did ?
No. Will you swear that you used Hugleson’s name? Ves,
When ?  When he had made his confession ; after all this, I
says to him, I see entered on the in-trip and delivery book, a
package of $131, some cents, addressed to one Hugleson. I
says to him, did you take that package ? - He says, I did, and I
asked him why he took the package, and he s\a.l,g he did not,
know why, he was excited antl knew that his accounts were
wrong, and had made up his mind to leave. I then asked him
if he had signed the name of the consignee forthat Ppackage and
he said, I did.” :

e
L
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Mr. Russell, who was present, gives this account of the con-
versation :—** My. Hall said to Stanbro, you have got yourself
into a mess, and he said, yes, pretty serious mess. I would like
to tell you the whole story. Everything originated in whiskey.
Everything was all right till a few weeks ago, or two weeks ago,

i,f"I forget which he said, then I got drinking and I was short

| somehow.”” Then after detailing a conversation about the other .

packages, the witness proceeded : ‘“and finally Mr. Hall asked

him what about this package for Hugleson, and he said, I don’t .

know exactly, I was drunk at the time and I don’t remember
exactly. And he said, you did not deliver it, and he said, no, .
I did not deliver it, and he said, why did you sign his name in
the book ? and he said, I don’t know why ; I was crazy at the
time. I suppose I wanted to settle it up as well as I could. I
intended to make it all right.”

Now what do these admissions amount to? Clearly to this,
that the package in question came to his hands, that he did not
deliver it to the consignee, but that he signed the name of the
consignee to the receipt for it, as if it had been delivered to and
received by him. Under our law, that is forgery, and according
to the evidence of Mr. Williamson, a professional gentleman,
practising law in the state of Minnesota, it is forgery in Min-
nesota also. *

. Mr. Hagel urged, with great force and ability, that before the

prisoner can be extradited, the case against him must be
established in the clearest manner, and that I must be satisfied
that the|prisoner, if extradited and put upon his trial, would be
convicted without any reasonable doubt. In support of this
part of his argument, he relied on the language used by Mr.
Justice Caron in the Eno case in Quebec, and by Mr. Justice
Burton in Re Phipps in Ontario.

/
The former of these learned judges said, ¢ The sending out of
the country of fugitives, under constitutional government, is a
grave exercise of power, and ought not to be permitted unless

the right to do so is established in the clearest manner.”” Mr,

Justice Burton used language to the same effect, saying (8 Ont.
App. R. at p. o1,) ““ The greatest strictness is, and ought to be
required to establish the offence for which the accused is con-
fined, and that it ought to be established, beyond all reasonable
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déubt, that he has been guilty, not merely of a criminal offence,

but of an offence that renders him liable to be extradited under
the treaty.”’

But while clear evidence of the prisoner being guilty of an
offence, within the treaty, is undoubtedly necessary, it need only
amount to such evidence as will warrant a committal. Indeed
the prisoner may never be committed at all, even when extra-
dited. He is not committed here. As was said by Hagarty,
C.J., in Reg. v Morton, 19 U.C. C. P. g, ““ All this country
is asked to do, is to send the prisoners to the place where they
must be face to face with all the witnesses against them, on
whose testimony they may or may not be committed for trial.’’
Or, as Mr. Justice John Wilson put it in the same case: ¢ In
committing for extradition, we say nothing more than we say
every day to our own people, who, having committed an offence
in one county, are found in another, Return, meet your accusers
face to face, and answer the charges made against you; we
confide in your having a fair trial,” :

To the proposition that I must be satisfied that the prisoner,
if put upon his trial, would without any reasonable doubt be
rconvicted, I cannot agree,  Mr. Clark, in his work on Extra-
dition, at p. 185, expresses the view I take when he says: ‘“The
magistrate investigating a case of demanded- extradition is not
quite in the same position as if he were deciding on a charge of
crime committed within his own jurisdiction. In the latter case
he has full discretion, He may and often does discharge 4
prisoner because, although there is grima Jacie evidence of guilt,
the circumstances are so obscyre, the intent so doubtful, the
testimony so conflicting, that he thinks a jury would not be
likely tp convict. But, in'a case of extradition, he canriot con-
sider these matters, If he find sufficient evidence of guilt to

tion is not one for his consideraticn.” oL

" justify a committal, the question of a probability of a conviq-_

After a careful consideration of the case I must say that there -
has, in my judgment, been such evidense produced as would,
according to the law of Canada, justify the prisoner’s committal
for tria), Therefore I must issue my warrant' for the committal.
of the prisoner to the nearest convenjent prison, there to remain

until surrendered to the United States, or discharged according
tolaw. \ ; B }

VoL i . 1, m. L 18
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McLEAN v. SHIELDS.

Document whether bill of exchange or agreement—Acceptance.
Defendants accepte(l two drafts, in the féllowiﬁg words :—* We will keep
the sums of $605 and $405.25, from the first estimate of McLean and Moran
& Co., as requested above, provided they have done sufficient work to earn
that sum.” : ;
Held, to be proper bills of exchange.
\

A. C. Killam, Q. C., and 4. Haggart for plaintiff.
W. H. Culver for defendant.
[2nd June, 1884.)
WALLBRIDGE, C. J., delivered the judgment of the Court:—
This action is brought upon two drafts, dated 24th December,
1881, one for $605, and the other for $405.25, drawn by McLean
and Moran & Co., on Messrs. Shields & Leacock. The drawers
draw upon the drawees, (defendants) requesting them to pay
the plaintiffs, on or about the first of February, 1882, these sums
respectively, the defendants accept the drafts in the following
words: ““ We will keep the sums of g60s, and $405.25, from
the first estimate of McLean and Moran & Co., as requested above,
provided they have done sufficient work to earn that sum ;"'
signed by Shields & Leacock—(after the word sufficient, in the
$405.25 draft, the word “work’ is omitted, this, however,
does not vary the sense, in other respects the acceptances are
alike). The defendants now contend that these instruments are
not drafts, not having a certain day of payment, the words
being, “ to pay on or about the first day of March, 1882," re-
moving these instruments from the place of bills, and constituting
them mere agreements. This difficulty is cured by the acceptors
having made a day on which the bills would become due, by
virtue of their acceptance, and made it incumbent on the
plaintiff to shew that the conditions in the acceptance had been
complied with before suit—ZLangston v. Corney, 4 Camp. 176—
. and to pay at a different tie— Walker'v. Atwood, 11 Mod.
1go—when however the day of payment is changed by the
acceptor, the holder will lose the benefit of the drawer’s name,
, unless he has consented to it. ‘ !

A bill of exchange may be accepted payable on a condi{fpﬂ
if the holder will take it, and it is then not absolutely due until
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the condition is satisfied. In th

is particular casethe acceptance
is of that character,

It is of little consequence whether the bill
on its face expresses its due date, as the acceptors ‘with the con-
sent of the holder, have fixed the date when it becomes due,
that is when the first estimate of the drawers should be made,
t.e., of work which the drawers had then undertaken to per-
form for the defendants, with this condition only, that the
drawers should then have done sufficient work to earn that sum,
not that the balance of the account between the acceptors and
drawers should show that amount due the drawers, but if the
drawers had "done sufficient work. By this kind of acceptance
the defendants give the plaintiff a first charge on the earnings
of the drawers, or, in other words, treated this draft as an equit-
able assignment of the money to be earned by the drawers, and
giving the plaintiffs 5 first charge for that sum. It seems of
little consequence to inquire when the bill on its face becomes
due, as the defendants have fixed’ another, or a time at least in
the acceptance, and it is in no other way material than to raise
the question whetherabillfso drawn is a bill at all, or is put
back to the place of an agreement. In my opinion it is a proper
bill of exchange, and, if no time had been fixed for payment,

the acceptors could have fixed one, which they have Jone.

It is abundantly proved that the drawers had ¢arned that sum,
and that two estimates have been made for sums exceeding the
amount of the acceptances, and the defendants called no evidence
to shew even that the balance due the drawers was not equal to
the drafts.  In my construction *of the acceptance, it did not
matter which way the balance was as between the drawers and
acceptors, because the only condition the acceptors annexed to
the acceptance was, that the drawers should have done sufficient
work to earn that sum, and that it should so appear from the
estimates, and not there should be that balance due the drawers ;
that an acceptance may be conditional, is supported by abun-
dant authority. Hastie's case, L. R. 4 Ch. App. 274 ; Furdoon-
Jee's case, L. R, 3 Ch. Div. 264.

Besides this, there is satisfactory evidence that the defendants
subsequently and after the bills were due, promised to pay them

—this itself would be evidence that the conditions had been
complied with.

Verdict for plaintiff stands.
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MADDILL v. KELLY.
Verdict of jury—Motion to set aside— Questions of fact.

Held—The Court will not interfere with the finding of a jury, and reverse it,
unless the verdict is perverse, or clearly and evidently against the weight
of evidence, or when the jury has been misdirected by the judge.

H. M. Howell and Isaac Campbell for plaintiffs.
W. R. Mulock and W. E. Perdue for defendants.

[2nd June, 1884.]

Dusuc, J.—The plaintiffs bring their action to recover the
value of a-certain quantity of cordwood, which, as they claim,
has been taken by the defendants, near Whitemouth, on the C.
P. Railway line. The defendants had also some wood about
the same locality.

His Lordship then referred to the facts of the. case and pro-
ceeded :

The real question to determine was, whether the plaintiffs’
wood had been taken by the defendants, what quantity was
taken, and what was the value of it to be charged to the defen-
dants.

These were mere and pure questions of fact, and as such, were
proper questions to be left to the jury, and the jury has found
and determined them. ;

Should the Court interfere with their finding and reverse it?
This should be done only when the verdict is perverse, or clearly
and evidently against the weight of evidence, or when the jury
has been misdirected by the judge.

The defendant’s counsel argued that, unless we are fully satis-
fied that the verdict was properly correct, or if we think that
there is something unexplained, the verdict should be set aside
and a new trial granted. And a few Ontario cases have been

cited in support of such contention ; but they are distinguishable -

from 'this case, and do not properly apply. New trials were
granted in some of those cases, because it was suggested, and it
appeared to the Court, that some new evidence might and would
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be adduced, which would elucidate the points not satisfactorily
explained. There is no such thing here.  No suggestion is made
that, if a new trial were granted, some new and better evidence

would more clearly explain the facts, and show them in a light
more favorable to the defendants,

But there are numerous cases where the contrary doctrine has
been directly and unequivocally held. On pire questions’ of
facts, when the evidence is conflicting, the Courts, though not
satisfied with the verdict, generally refuse to interfere,

In McLeanv. Dunn, 39 U. C. Q. B, 562, Harrison, C. J.,
said: “Whether the defendants used proper care, was a question
of fact on the evidence. If the jury had found in favor of the
defendant on the evidence, we would be better satisfied with the
verdict. But this, where the evidence is onflicting, is not ey
se a ground for granting a new trial.’" ﬁ/\

In Hawkins v, Alder, 18 C. B. 640, Jervis, C. J.,, said :—
“ Although I must confess that if I had been on the jury, I
would have found the other way, I think there ought to be no
rule. The jury did not take the same view that I did; but I
cannot say they were so entirely wrong as to feel justified in

taking the matter out of their hands, There was some evidence
on both sides.”’

The following was held by Lord Chelmsford in Gray v.
Zurnbull, L. R, 2 Scotch App. 53:—* An appellate tribunal
ought not to be called upon to decide which side preponderates
on a mere balance of evidence. To procure a reversal, it must
be shown irresistibly that the judgment complained of, on a
matter of fact, is not only wrong, but entirely erroneous.’’
Lord Westbury said, in the same case: ¢ When a question of
fact has once been decided by the verdict of a jury, it requires
an overwhelming case of error by the jury, or the disregard of
some cardinal rule of law, to induce the Court to grant a new
trial.”’

It has also\been held in Ontario, that the Court will not
interfere with the conclusion of a jury on a question of fact,
unless they see good reasons for thinking the verdict unjust and

C. C. P. 282; Brown v. Malpus, 1 U. C. C. P. 186 3 The
Queen v. Chubbs, 14 U. C. C. P. 32.

against the weight of evidence. Creighton v. Chambers, 6 U ok
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In the present case, there is no' complaint of misdirection of.
the judge; and after having carefully read the evidence, one can
hardly say that the verdict is wrong, or that one would have
found differently. - The jury have heard the witnesses, and have
seen their demeanor; it was a questiqn of fact for them to
decide, and they have taken a view of the facts faworable to the
plaintiffs’ contention. Can we say that they :‘v%\e entirely
wrong ? -

We are of opinion, that the verdict should stand, and the
rule be dismissed with costs.

)

SHOREY v. BAKER.
City oF LoNDoN FIRE INSURANCE CoMPANY, GARNISHEES.

Garnishee.—Affidavit.— Debt due.—Action pending.
Held, That the omission to state in terms ‘that * the action is pending,” in an
affidavit on which a gamishing order is made,.is a fatal objection to the

order.

The defendant, a merchant, doing business at Rat Portage,
had insured his stock and shop with the garnishees, and the
shop and stock having been destroyed by fire, the plaintiffs sued
the defendant upon an over due promissory note, and on the
morning following the fire, issued a garnishing order and served
it upon the Winnipeg agent of the garnishees. This order was
a printed form and attached only ¢“debts due or owing or
accruing due.”’  The affidavit upon which this order was issued
was made by one of the plaintiffs and intituled in the above

cause, and was one of the printed forms in common use stating

that ¢ action was commenced on,’’ etc., and that ‘‘judgment
would likely be recovered in this action within the next three
weeks for the full amount above claimed,” and * garnishee is
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indebted to the above named defendant in an amount sufficient
to' satisfy the plaintiff’s claim in this action,” and * that . |
reside within the Jurisdiction,”! etc.

The defendant on the da
ment of his estate and
benefit of his creditors,

y following the fire made an assign-
effects to an assignee, in trust for the

A summons was subse
of the defendant and his
show cause why ‘the gar
should not be set aside
which the order issued

quently taken out upon the application
assignee, calling upon the plaintiffs to
nishing order, and the service thereof,
on the ground that the affidavit upon
did not comply with the provisions of
the Statute in that behalf, and that it did not (a) state that
“action is pending ;" () state sufficiently the cause of the
action; (¢) state that the garnishees resided within the jurisdic-
tion of the court, And on the ground that there was no ¢ debt
due,” etc. at the time of the service of the order; or why the
amount attached should not be reduced.

An order'was made by Wallbridge,
attached and dismissing the summon
applied to the reduction of the amou

C.J, reducing the amount
S except so far as the same
nt garnished.

D‘efendant and his assi
full Court,

Mr. Killam, Q. C., for defendgnt and the assignees. There is
no debt due at the time of service of this order. He cited Con.
Stat. Man. c. 37, S5. 43 & 445 Worsley v, Hood, 6 T. R, 710;
Oldman v. Bewicke, 2 H. Bl, 5775 Rob. & Jos. Digest, 1847 ;
Drake on Attackments, 545, 551, 559 ; Hunter v. Greensill,
L. R 8C.P. 24; Kennett v. Westminster Improvement Commis-

gnee appeéfed from this order to the

* Stoners, 11 Ex. 349; as to Present proceeding to set aside order,

Hunter v, Greensill, L. R, 8 C.P. 24; Rennett V. Westminster
Improvement Commissioners, 11 Ex, 349 wages not earned
cannot be attached, Boyd v. Haynes, 5 Ont. Pr. R. 1 5; Caisse
V. Zharp, 5 Ont. Pr. R. 265; Zaitv. Corp. of Zoronto, 3 Ont,
Pr. R. 181 ; Znnes v, E. ]. Co., 17C. B. 351; Webbv. Stenton,
*L. R, 11 Q. B. Div. 518; Booth v. Zraill, L. R. 12 Q. B.

Div. 8.
Mr. Dardy supported the order and cited Con. Stat, of Man.
C: 37, %5. 43 & 44: nature of cause of action not sufficiently

e
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shown.—Kirk v. Almond, 1 Dowl. 318; should;be shown as
fully as in a declaration.—drchbold’s Practice; 768 ; Racy v.
Carman, 3 C. L. J. O. S. 204; as to residing within jurisdic-
tion, gist of affidavit is, will perjury lie if the statements are
false.—Archbold's Practice, 751 ; perjury would not lie in this
case if garnishee resides out of the jurisdiction.

Mr. G. R. Howard for plaintiffs.—Affidavit shows that action

has been commenced, and when judgment will likely be recovered,

and the inference must therefore be that ‘“action is pending.”
The Statute only requires the nature of the cause of action to be
shown. (Taylor, J.: The case of Kirk v. A/mond, above cited,
is against you on that point.) This printed form has been in
common and general use by the profession for a long time, and
follows that given in Chitty's Forms. Drake on Attachment, 549 ;
Con, Stat. Man.,'c. g7, ss. 43 & 44, cited. Also Imperial Statute,
17 & 18 Vic. c. 125, ss. 60, 61 ; Rule of Court of Q. B. Manitoba,
Ziffany v. Bullen, 18 U. C. C. P. o1 ; re Cowans Estate, Rapm'
v. Wright, L. R. 14 Ch. D. 638.

Held, by the full court, that the appeal must be sustained
with costs, on the ground of the insufficiency of the: affidavit
on which the garnishing order was issued, in not stating in terms
that ¢“action is pending.”” And by TAYLOR, J.—On the ground
that even if the order could be upheld, thé'claim sought to be
attached 1s,got a debt such as is covered by the order hereln,
no matter whether any other indebtedness or not.
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THE MANITOBA MORTGAGE AND INVESTMENT CO,
LIMITED

S,
THE CANADIAN PACIFIC RAILWAY CO. ¢ al.

Mortgage suit— Lands pur?/za.rerl %y Railway Company from
Morigagor. :

Plaintifs were mortgagees of land under a mortgage made by  defendant
McL. After the making .of the mortgage, defendant McL,, conveyed to
defendant R.;/and R, conveyed to the defendants C. P, R, Co, a strip across
thg land for their track,

5 The bill was for forecl e; for immedi
& 'sé"sion as against Ross and the C. P. R. Co,

The answer of the C, P. R. Co, set
with R. for the purchase of the stri
court the purchase money,

paymerit by McL., and for pos.

up that they hid made an agreement
p of land, and that they had paid into
and given notice by advertisement as required by

leld, thagethe plaintifis could not have, as against the railway company,

of possession, 2, That the payment into court protected the

'y company against the claim of the plaintiffs, and that the rights of

the latter were confined to a claim against the compensation paid into

. court, ‘,

Held that, as against the defendant McL., the plaintiffs were entitled to an
order for immediate payment, and, as against defendant R, to delivery of
possession of the land not embraced in the deed to the) railway company.

A. C. Killam, Q.C., for plaintiffs, )
/
J 4. M. Aikins and G. G. Mills for defendant}, the Canadian

Pacific Railway Company, 6

» [z57k August, 1884.]

TAYLOR, J.~—The plaintiffs are mortgagees of section 26, in

-township 10, range 13, West of the principal meridian, under a

-mortgage dated the 16th of June, 1882, and made by the de-

fendant. McLean, After the making of  this mortgdge, McLean

conveyed to the defendant Ross, and Ross sold, and on the
19th of September, 1882, conveyed to the defendants, the

Canadian Pacific Railway Company, a little oyer twelve acres of

the land for their track across the section,
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Default havmg been made in payment of the mortgage, the
plaintiffs'file their bill against McLean, the original mortgagor,
praying immediate payment by him of the amount due, and
against Ross and the Caradian “Pacific Railway Company, as
owners of the equity of redemption, praying delivery forthwith
by them of possession of the land. ° There is also a prayer
generally that the plaintiffs may be paid the amount due them,
and in default, that the equity of redemption in the land may
be foreclosed. :

The bill has been taken pro confesso against the defendants

McLean and Ross. The railway company have answered, set- .

ting up that they made an agreenient with Ross, the owner of
the land, for the purchase of a right of way at $6 an acre; that
he has conveyed to tem the land so agreed for, and that they
paid into court the amount of the purchase money, with six
months interest, and have given public notice as required by
Statute, calling upon persons having claims to file their claims
against the compensation so paid irto court. Their contention
is, that any claim which the plaintiffs have, cannot be enforced
against the land conveyed to the company, but must be against
the compensation paid into court, whlch now stands in place of
the land. The plaintiffs, on the other hand, contend that their
.rights as mortgagees cannot be affected by any agreement made
between the company and the owner of the equity of redemp-
tion, to which they were not parties, and te which they have
never assented. They claim that as to thef, and as to liability
to satisfy their mortgage, the railway company stand in no dif-
ferent pasition from that in which an ordinary jurchaser of part
of the equity of redemption would stand.

So far as the bill prays delivery forthwith of the possession
of the land in question, the plaintiffs cannot have, as against
the railway company, the relief prayed. That.is a relief now
given to mortgagees, under a bill on the equity side of the court,
as a substitute for the action of ejectment which formerly a morte
gagee, whose mortgage was in default, had a right to bring con-
currently with his suit for foreclosure, and was so substituted to
prevent multiplicity of actions. , The plaintiffs cannot have this
relief, unless they could maintain an action of ejectment against
the railway company. That they could not do this, has been
decided ‘an several occasions in Ontario. It was so held in
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‘ \
The Corporation of Welland v. The Buffalp and Lake Huron'
Railway Company, 30 U. C, Q.B., 147 ; affifmed on appeal, 31
U.C.Q.B, 539. In McLean v. The Great Western Railway
Company, 33 U. C. Q.B,, 198, where the company had pur-
chased the right of way from one James McLean, believing him
to be the true owner, and had paid him therefor, on ejectment
brought by the heir-at-law of Margaret MclLean, the real owner,
a verdict was at the trial entered for the plaintiff, A rule ob-
tained in Term to set aside the verdict and for a new trial was
made absolute, On giving judgment, Wilson, J., (now Chief
Justice Wilson, of the Queen’s Bench Division,) reviewing
various clauses of the Statute as to the taking of lands by rail-
Wway companies, said : “ Upon a consideration of the whole of
the different Statutes, T think the Proper conclusion to be drawn
is, that the plaintiff cannot disturb the company in their pos-
session of the land, but that he is driven to look to them for
- compensation for the land which they have taken, and of which
he apparently is the true owner, although' they have paid the
full value of it already to the brother of the Plaintiff, under the
belief that he was the owner as he claimed and represented him-
self to be, the plaintiff then and still being absent in Australia.”
Galt v, The Evie and. Niagara Rastway Company, 19 U. C. C, B.;
357, was a case in which mortgagees, to whom the company had
made a mortgage to secure Payment of purchase money, were',
held entitled to maintain ejectment, but Hagarty, C. J., dis-
tinguished the case then before the court, in which the mortgage
had been given under the special terms of the contract, from
the case of lands which a company could take under the com-
pulsory clauses, He said: ¢ When land is entered on and
taken by a railway company under the compulsory clauses, the
price to be ascertained by arbitration, or assessment by a com-
pensation jury ; or when it is paid into court under any of the
Powers given by the Imperial or Provincial Statutes, it appears
that ejectment cannot be maintained by the owners in the event
of any difficulty arising, but the compensation must be worked *
out as the law provides.” That an order for delivery of pos-
session cannot be obtained in equity, any more than can eject-
ment be maintained at law, was decided by the late Chief
Justice Spmgge, when Chancellor, in Siazer v. The Canada Cen-
#ral Rastway Company, 25 Gr. 363, that learned Judge remark-
ing: ““I find no instance of ejectment being maintained where

4
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the land taken, was so taken under the compulsory powers of the
company.’’ The decree there made ‘was for payment in a
month, or, in default, that the land be sold. This was follow-
ing Wingv. The Tottenham and Hompstead Junction Railway
Company, L. R. 3 Ch. App. 740, in which the Lords Jus-
tices decided that the vendor had a lien on the land, and the
court could not refuse to give him the same assistance in enforc- |
ing it that the court gives to any other unpaid vendor. But, in
that case, the company had paid into court the purchase money
for only one of two parcels of land which they had taken. In
Slater v. The Central Railway Company, the money does not
appear to have been paid into court. In Zhe Corporation of
Welland v. The Buffalo and Lake Huron Raifway Company, .
in which, although the plaintiffs could not maintain eject-
ment, they were held entitled to proceed against the company
for compensation, thé land had been taken possession of with-
out any agreement or the payment of money to any one. And
in McLean v. The Great Western Railtway Company, the money
had been paid to the person who represented himself to be, al-
though he was not, the true owner. Harty v. Appledy, 19 Gr.
205, in which the company were held entitled to the land only
upo]ri paying the mortgagee its.value-at the time the company
/'j)’écame entitled to it, was a case in which the company dealt
{ with the mortgagor and had nnt paid thexmoney into court
\ ,un,dér the Statute. So in Cameron v. Wigle, 24 Gr. 8, the com-
" pany dealt with a tenant for life, and paid to her directly the
full amount of the purchase money. Under such circumstances
they were held liable afterwards to make good to the remainder
man the amount of his interest in the land.

Here the price or compensation agreed upon between the
company and the owner of the land has been paid into court,
and the notice calling for claimants against the fund has been
published as required by the Statute. .That seems to me to dis-
tinguish the present case, It is true that the Consolidated Rail-
way Act (Dom. Stat., 42 Vic., c. 9) does not, in section 9, sub-
sec. 3, name mortgagors as persons who may contract, sell, or
convey, but there are general words used, as well as those which
specify certain classes: “All corporations and persons whatso-
ever . . . seized, possessed of, or interested in any lands.”
Then, in other sub-sections, the words used are-‘‘owner,”” *‘pro-
prietor,”’ ¢ parties empowered:to convey lands,”” and the 1ike,

-
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‘The whole scope of the Act, in dealing with the mode in
which lands may be acquired by a railway company, seems to
me to be that the company may deal with the person who
ho is entitled to convey, irre-
spective of whether the lands are incumbered or not. The 3oth

sub-section says: «If the company has reason to fear any claims
or incumbrances

, with the interest
thereon for six months,’ Then the 3ist sub-section provides

for a notice being published in such form, and for such time, as
the Court appoints, calling upon claimants to file their claims

. and adjudged upon by the Court, and the said proceedings shall
for ever bar all claims to the lands, or any part thereof, includ-

ing dower as well as all mortgagg;wg_/ incimbrances upon the
' same.”

The z9th sub-section says: ““ The compensation for any lands
which might be taken without the consent of the proprietor,
shall stand in the stead of such lands; and any claim to, or
incumbrance upon the said lands, or any portion thereof,
shall, as against the company, be converted gnto a claim to the
compensation, or to a like propartion thereof, and they
shall be responsible accordingly, whenever they have paid such
compenation, or any part thereof, to a Party not entitled to

receive the same, saving always their recourse - against such
party.”’

Now, if the company must, before taking any lands and
coming to an agreement with the owner as to price, enquire as
to incumbrancers and deal with them also, these sub-sections are
meaningless and their Provisions were not at al] required.

V. The Great Western Raitway C‘ém/any, Harty v, Appledy, and
Cameron v. Wigle, the money was not paid into court, but ¢ to
a party not entitled to receive the same,’’




290 MANITOBA LAW REPORTS,
Chewett v. The Great Western Raslway Company, 26 U.C.C.P,
118, was an action for dower in lands taken and paid for by the

defendants. The demandant had a verdict at s  prius, but the

Court set it aside in Term and entered a verdict for the defen-

dants, holding that her proper remedy was for the recovery of a

portion of the money paid by the defendants at the time when

they purchased the lands. It is said that the judgments in that

case largely turned upon the right of dower being during

the lifetime of the husband an inchoate charge, and that, not-

withstanding it, the husband is the party having the right to

convey. I do not, however, so understand the judgments. It

.+ is true Gwynne, J., does say: “‘ It was quite'competent for the

defendants to) deal with the plamtlﬂ' s deceased husband, who
was the owner in fee of the land, and to agree with him upon
the value to be paid for the whole fee-simple ®estate in the land,
discharged of all claims of his wife the present plaintiff to
dower; and that the effect of such agreement would be that the
value so agreed upon should stand in place and stead of the
land ; upon which value, in lieu of the land, the wife’s claim
for dower, in the event of her surviving her husband, would
attach.”” But in an ordinary case of the sale and purchase of
real estate between two private individuals, when the wife is not
a party to the conveyance for the purpose of barring her dower,
her claim, in the event of surviving her husband, is not against
the purchase money. Her dower is fixed and ascertained, and
is a claim against the land itself, quite irrespective, as to amount
and otherwise, of what may have been agreed upon as the price
between her deceased husband and the purchaser. It is only by
virtue of the Statute that, in the case of purchase by a railway
company, it is so limited and fixed. Now, the Statute nowhere
gives a husband a right to dispose of the land to the pre)udlce
of his wife's claim for dower, or in any way to bind her, any
more than it in express terms, speaks of a mortgagor dealing
with the land. = The only reference it makes to dower is to place
it on the same footing as any other incumbrance, by saying, in
section g, sub-section 31, that the proceedings under that sub-
section, shall forever bar all claims to the lands, or any part
thereof, including dower, as well as all mortgages or incum-
brances upon the same.’’ ;

And Galt, J., in giving his judgment, said: ¢ The defen-

dants claim title by conveyance from the different proprietorgg'

to whom ¢}
they did no
of 16 Vie,
which woulg
After quotir
Dom. Stat,
“It is plain
cases the pri
of the lands
money to th,
in which cas
person hayin,
Party convey
had claims of
again, reservi
they might a;
Statute and I
saying, ¢ Upg
upon the auth
way Co.) I an
tained against
be as against ;
the time when
said: ‘Whep
Persons entitle
inchoate right
on her sy
the estimated v
that they woul
claims vested ¢

That the com
with the mortga
which provide f;
by their award,
ence, The Stay
only where the ¢
or where the owr
Mr. Justice Gwy]
court was made f
But the fact of t}

this protection, ¢



)ﬁ.‘

MANITOBA tAw REPORTS, 29t
to whom the purchase money appeared to haye been paid,
they did not avai] themselves of the Provisions of the #th section

of 16 Vic. c; 99, by paying the price agreed upon into ¢
which would have afforded fthem

After quoting the sectio
Dom. Stat, 42 Vic,
“It is plain that the
cases the price agree
of the lands,

and

ourt,
a full defence to this demand,”’

n of the Act which corresponded with
» € 9, sec. g, sub-sec, 29, he proceeded ;
intention of the Legislature was, that in al]
d upon should stand in the Place and stead
and if the company choge, they might pay the
money to the Person with whom they had made the agreement,
in which case, they would remain liable to the true owner or
person having claims on the land, if it should turn out that the
Pparty conveying was not the true owner, or that other persons
had claims on the lands, to Pay the amount agreed upon over
again, reserving their recourse against their original grantor ; or
they might ayai] themselves of the Protection afforded by the
Statute and Pay the mon

ey into court,’’ And he concludeq by
saying, “Upon the €Xpress words of the Acts of Parliament, anqg

upon the authority of this case, (McLean v, Greny Western Rayy.
way Co.) I am of opinion, that no deniand of dower can be sus-
tained against the company, and that the Plaintiff s claim should
be as against 2 portion of the money paid by the defendants at
the time when they purchased the lands.”” Ang Hagarty, C, 15
said: “When the company acquired the lands, they bought from
Persons entitled to convey to them. The plaintiff had then an
inchoate right to dower, to ripen into an absolute right, contin-
ngm on her surviving her husband. If the company had paid
the estimated value into court, under the Statute, I have no doubt
that they would have been completely protected against all
claims vested or contingent,”’

That the company,
with the mortgagor,
which provide for th
by their award, of th

in the present case, made a private bargain
and did not Proceed under the sulkections
€ appointment of arbitrators, and the fixing
€ amount of compensat;

evidently contempla

Mr, Justice Gwynne said: «The Provisio
court was made for the Protection of the
But the fact of the defenda

this protection, dig not alter, prejudice, or affect the power con-
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ferred by the Statute upon the defendants, by agreement with
the owner in fee, as to the amount to be paid as compensation
for the defendants acquiring the land, to convert all claims, in-
clyding that for dower, into a claim upon the compensation, in
liu jof upon the land itself.” . So in Cameron v. Wigle, the
refere‘nce directed was not as to the value of the interest which
the remainderman had in the lands taken, but, ¢ An inquiry of
what proportion of the compensation money paid to Elizabeth
Brooker, was at the time of such payment, properly payable to her
in respect of her interest as tenant for life, and what proportion
was properly payable to those entitled in remainder, in respect
of their interest.”” And they were declared entitled to an order
for payment of the latter amount by the railway company to
them. .

Holding therefore, as I do, that the defendant.! had a right to
make an agreement with the mortgagor, that the payment of the
money into court protects them against the claim of the plaintiffs
now put forward, and that the rights of the latter are confined
to a claim against the compensation paid into court, the defend-
ants, the railway company, are entitled to have the bill dismissed
against them with costs.

As against the defendant McLean, the plaintiffs are entitled
to an orgzr for the immediate payment of the amount properly
due to them, and as against the defendant Ross, to delivery of
possession of the land not embraced in the deed to the railway
company, and a decree of forgclosure with directions for the
usual accounts and inquiries,

As the amount due the plaintiffs largely exceeds the compen-
sation paid into court, the decree may provide for payment out
to the plaintiffs of the amount, after satisfying the costs of the
defendagts the railway company, in and about paying the money
into court and publishing the notice under the Statute, which
should be the first charge thereon. Taxation and payment of
these costs may be provided for by the decree.

Order
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LYNCH v, CLOUGHER,

Order tp pay— Validiyy of a.r.rx:gmnmt—StaIute o Sfrauds.
McK, & McQ. being indebteq to defendant, 8ave him an order directed
to the mayor anq council of the

requesting them (o retain 600
from money coming ¢o them,”anq Pay same. to defendant, .

“T will agree to pay the balance of

city chamberlain, first deducting ¢,

will pay over to the said Edward

4eld, that the ‘ace,
- to pay,

money upon the orde
€ amount you owe m
Lynch.”

€ptance by defendant wag valid,

T YOu gave me on the
€, and the balance I

s and bound the acceptor

A, M. Howell and I5aac Camppely for Plaintiff,

Ghent Davis for defendant,

[2nd June, 1884.]
Dusuc, J. ned in this cage i
whether the order given by McKinnon & McQuarry to the
Plaintiff, is g yaliq assignment of the amount due to them by
defendant, anq whether the acceptance by the defendant is 5
binding agreement to Pay to the plaintif,

Pay their men, they
ntract to the defendant,‘ who undebtook to com-
Plete the tanks, anq took the assj

gnment of an ordey for g600
on the City, Payable on the completion of the work,

S0 an order on the
the balarice of the g600. After deducti
them to' the said defendant, )
money in Paying the men for work on the said tanks,
plaintiff went ¢, ith his o
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of the same, and agreed topay the balance of the order to the
plaintiff, after deducting the'dmount due him.

The defendant contends that the document purporting to be
an order, is only a letter from McKinnon & McQuarrie to him,
requesting him to pay, and that what he wrote on the back of it
is only an answer to said letter, and consequently there is no
privity of contract between him and the plaintiff.

As to the first point, the document is, no doubt, a request to
pay; but it is in the ordinary form of orders and bills of ex-
change, which are also requests to pay. And as decided in
Farquhar v. The City of Toronto, 12 Gr. 186, such an order is
in itself an equitable assignment of the indebtedness from de-
fendant to McKinnon & McQuarrie, even without acceptance.
The same doctring has been held in Brice v. Bannister, L. R. 3
Q. B. Div. 569.

But the indorsement on the back of the order, though in the
form of a letter, was a valid acceptance on ‘the authority of
Walker v. Rostron, 9 M. & W. 411, commented upon by
Blackburn, J., in Grifin v. Weatherby, L. R. 3 Q. B. 758. In
his acceptance the defendant does not say to the plaintiff: I
will pay you ; but this is not necessary to create a liability; the
bare word ‘“accepted,”’ with the signature, is generally held
sufficient. Here, the order is presepted by the plaintiff, in favor
of whom it was given; the defendght takes it, writes in his pres-
ence, ‘I will pay the balance to fidward Lyn ,’" and he hands
it over to the plaintiff himself. hink suclyan acceptance is a
valid one, and binds the acceptor to whe is requested, and
as he agrees, o do.

Now the evidence shows that the plaintiff completed one of
the tanks which the defendant had agreed to completé, and he
pays $260 or g270 to the men working at it. . On this ground
also, he is entitled to recover for work and labor. * The defen-
dant’s own figures on a small piece of paper, which has been
afterwards pasted on the back of the crder for $6oo, shows that
the amount due him by McKinnon & McQuarrie to be deducted
. from the g600 was $361, leaving a balance of $239 available to
the plaintiff on the order given to him. It is true the defendant
says he had also to expend some mone?' on the tanks, but he
would not have got the g6oo (amount of the order) had not the
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‘ plaintiff completed the tank No
the means by which he obtai
Winnipeg.

- 2.3 So the plaintiff’s labor was
ned that money from the city of

I think the verdict shoul

d stand, and the rule be discharged
with costs,

TavLOR, J.—The plaintiff sues to recover frorm the defendant

s $298, under the following circumstances : McKinnon & Mc-
Quarrie had a contract with the city of Winnipeg for the con-
struction of two tanks, T he plaintiff and some other men were

to the contractors, they gave the defen-
dant an order upon the corporation, worded as follows : -

“WINNIPEG, June 1st, 1883,
e city of Winnipeg :

To the Mayor and Council of th

Yours respectfully,
(Signed,) McKinnon & McQUARRIE.""
Shortly after, the men refusing to work any longer. for the
contractors, McKinnon asked the plaintiff if he would take an
order on the defendant, who had, he said, in his hands 300 or
thereabouts, and 80 and finish tank No. 2. To this the plaintiff

agreed, and thereupon McKinnon gave him the following order
or letter:

“ WINNIPEG, June 21st, 1883.

MR. CrouGHER :
Will you kindly agree to pay Edward Lynch the
amount of money due us on order for tanks to corporation after

you receive same from the chamberlain, .to be paid by him to
men for work on same,

(Signed,) McKinnow & McQuarnig:*!
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This order the plaintiff took to the defend'ant, and ask.ed if he
would advance money to finish the tank, which he declmed‘ |:0
do. The plaintiff then wanted to know th? amount due t' e
contractors, but defendant was unable at the time to inform him
of this, assigning as his reason that his books ‘were not made up.
He said, however, there was Between 325 and g300, and p'lalf‘l-
tiff might rest assured there was #300. The next day plaintiff
returned, when the defendant, having made up the amount due
himself at $361, set down the figures on the corner of a news;
Paper, and deducting the g 361 from the g600, showed the amoun

left to be $239. He then indorsed on the order the following
memorandum ;

“I will agree to pay the balance of money upon the
order you gave me on the city chamberlai‘n, first deducting tl};
amount you owe mé, and the balance I will pay over[to the sai
Edward Lynch: v

(Signed,) ° Wwm. CLougHER.”

The plaintiff says that upon obtaining this from the defen-
/:!ant, he borrowed money, went on and completed tank No. 2,
expending about g400 in doing so.

Early in July McKinnon & McQuarrie {ailed entirely, a.md on
the 11th of July the defendant took an assignment of t.helr con-.
tract to construct the tanks, and employed the' pl'al'ntlﬂ‘ as hfs
foreman in completing tank No. 1. The plamt'lﬂ s claim is
made up of wages for thirty-one days as defendant’s foreman, at
#4 a day, gr24, and the $239 under the oxjder of 215t June,
$363, less $65 paid on account of wages. At the trial before my
brother Dubuc, without a jury, a verdict in the plaintifi’s favor
for the full amount was entered,

The defendant obtained a rule, first, to reduf:e the verdict :o
$28 or g59, as the Court should think fit. This part of thf: rule
relates to the item of wages. The defendant‘does not dispute
“the number of days the plaintiff worked as his fo‘reman, but ll:e
insists that only g3 a day should be allowed. This would make

the total amount g93, and deducting the $65 paid, would leave

the balance due $28. There is conflicting ev.idpx.lce as to what
would be a proper amount. I would myself incline to fix g3 as
the proper amount, but the Chief Justiceand my brother Dubuc
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the trial is the Proper one,
m them on this point.

and I am not Prepared to dissent fro,

on an alleged’
of another, anq s, therefore, void

And also on the ground, that the
alleged acceptante is conditional on money being in defendant’s

hands over and above his own claim, and there is no evidence
that any sych Money did come to pjs hands. Now, as to the
“ first objection, the Statute does not say that the promise shall be

void, but only that no action shall pe brought upon it, unless
some '»}nemorandum or note

under the Statute of Frauds,

; Proof of it,

work on Evidence (7 ed.) page
859, says: « ¢ does not signi

which states the terms of the 5

V. Holland, 1.. R 1C. P 1, isan authority fully Supporting this
Statement, :

In Grifin v. Weatherpy,
Blackburn, J.: “Ever ginc
M. &W. 411, i

account of a debt, whether due
or not, a fund actually existing or accruing in the hands of 2
third person, and notifjes the transfer to the holder of the fund,

although there js no legal obligation on the holder to pay the
amount of the debt to the transferee, yet the holder of the fund
may, and if he does, promise to Pay to the transferee, then that
which was merely an equitable right becomes a legal right in the
‘transferee, founded on the promise ; and the money becomes g

fund receive and payable to the trans-

d, or to be received, for
feree, and when it h

holder.”’

In the present case, the order was Presented to the defendant i
Y the plaintiff, and the indorsement, undertaking to Pay to the

/
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plaintiff, was written and signed by the defendant on his appli-
cation, and handed back to him by the defendant.

In the case of Rodick v. Gandell, 1 D. M. & G. 763, cited by
the defenddnt’s counsel, Gandell and Brunton, to whom money
was owing by a railway company, gave the solicitors of the com-
pany authority to receive the money, and requested them, on
receipt, to pay it over to the bankers of Gandell and Brunton.
This the solicitors promised to do. - There was no money in the
hands of the solicitors when they did so. The letter contained
no order on the company to pay the solicitors, nor any authority
to the bankers to demand the money from either the company
or the solicitors; it was therefore held not to be an equitable
assignment of the moneys owing by the company.

As to the other abjection, the defendant’s contention is, that
though he did receive the g60o from the corporation, yet he
had, under the assigqx}nentiof the contract which he took from
McKinnon & McQuatrie, to go on and complete tank No. 1,
and in so doing expended a sum which, with the amount due!
him when the order was accepted, exceeded the amount he
received.

v : Now, as to the justice of this contention, if the defendant,
in completing tank No. 1, bxpended money for the purpose of
earning the g6oo, so did the plaintiff, His claim is for money
expended in completing tank No. 2, and unless he had done so
the defendant could not have received the money he did.

The present case seems to me governed by Brice v. Bannister,
L. R. 3 Q. B. Div. 569. Therczlfﬁe defendant, who was having a
vessel built for him by one Gough, accepted an order given by
Gough in favor of the plaintiff for £100. Afterwards he had
to make large advances to Gough to enable him to complete the
vessel, yet he was held liable to pay the amount of the order.

Zooth v. Hallett, 1. R. 4 Ch. App. 242, was a different case.
There, on a building contract, the owner had the right, if the
work was not completed by a certain'time, to employ some other
person to finish it. The contractor gave the plaintiff, who was
supplying timber for the work, an order for 4200 on the defen-:
dant, the owner, When this was presented, defendant said there
was nothing then owing to the contractor ; that the time for
completing the work had expired, and that, if matters did not
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WATSON v. WHELAN.
Olyjection to evidence—Motion to set aside verdict.
HHeld, on motion to set aside 2 verdict, no objection can be taken to the ad-
missibility of evidence which was not objected to at the trial.
J- D. Cameron for plaintiff.
. Chester Glass for defendait.
[2nd June, 1884.]
TAvLoR, J., deliy%red the judgment of the Court ;

This was an action brought to recover the amount of a pro-
missory note for g17o, given by the defendant to the plaintiff.
The defendant has pleaded that the note was given for a balance
of purchase money Ppon a purchase, by the'defendant from the
plaintiff, of three horses, which were at the time in poor health,
and that it was given upon the express understanding that, if
one or more of the horses should die, the value of the horse or
horses so dying, at the rate of #$90 each, should be credited upon
the note, or deducted from the face value of it; and that two
of the horses died and were lost to the defendant, whereby the
note became void and wholly discharged and satisfied. The
defendant also set up a counter claim against the plaintiff for
#10.  On these pleas the plaintiff joined issue,

On the trial which took place before the Chief Justice without
a jury, contradictory evidence was given as to the actual bargain
between the plaintiff and defendant on the purchase of these
horses. The defendant asserted the bargaint to have been in
accordance with what is set up in his plea, and in this he is cor-
roborated by Jardine, The plaintiff contradicts them flatly, and
there is also evidence from one Robinson, who presented the
note to Whelan for payment, which goes to show that he, on
that, occasion, made no such claim to be relieved from payment
as he now sets up.

With that state of facts before him, the Chief Justice attached
the greater credence to the evidence offered for the defence, and
entered a verdict for the defendant, but reserved leave to the
plaintiff to move in Term.

The plaintiff obtained a rule calling on the defendant to show
cause why the verdict should not  be set aside, and a verdict
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evidence so admitted wag objected to a¢ the proper, time, for j¢
is an invariable ryje that, if the Party against whom it is'offered
suffers the €xamination ¢, Proceed, or the documént‘ to be read,
from whatever cause, he cannot afterwards claim 3 new tria] op
this grounq.’

293. Mr. Justice Jones said .
too late; it should haye been
Justice Robinson said;

tion at the trial,”’

ness to be the trye one,
am to form g correct
weight to pe given to
think, be discharged wj




MANITOBA LAW REPORTS,

BRIMSTONE v. SMITH.

(&3
Fraudulent conveyancc—Exemption from seizure.

Defendant, J. S., took up a quarter section as a homestead, performed
settlement duties, and obtained a patent. He then made a conveyance to J
R., and J. R, conveyed to M. S,, the wife of defendant J. S. Subsequently to

these convey , plaintiff obtained judg at law against the defendant
J. S. The conveyances were without consideration. J. S. had no other
property. Within three months after the ion of the convey , execu-

tions to the amount of $1388.38, against J. S. were placed in the sheriff’s

hands,

Held, 1. That the conveyances must be set aside, and equitable execution
decreed. !

2. That it is not necessary that the debts should have become payable before
the fraudulent disposal of the property was made.

3. Exemptions from execution under Con, Stat. Man. c. 37, s. 85, ss. 8,.as
amended by 47 Vic,, c. 16, s. 6, discussed,

-NN. F. Hagel and Ghent Davis for plaintiff.
S. C. Biggs and /. Curran for defendants.

[z5th September, 1884.]
SmitH, J.—The facts of the case may be shortly stated as
follows :—

In 1872, the defendant Joseph Smith took up, as a homestead,
the N. W. quarter of section®t3, Township 11, Range 5, east of
the first principal Meridian. He performed settlement duties,
and obtained a pateht. In October, 1882, he and his co-defen-
dant left the land, and entered upon the hotel business in
Winnipeg, leasing from- the plaintiff ¢ The Toronto House.'’
The bar part of this house was occupied by other parties, whom
the defendant Joseph Smith bought out, and entered upon that
part on the 5th October, 1882, in ptgsuance of a clause in the
lease, providing for payment of g20b-per month, in advance.
The rent of the portion originally leased was the same amount,
but payable quarterly, in advance ; of this rent, $600 fell due on
the first day of June, 1883, and $200 on the fifth day of the
same month, On the first or second of this month, or perhaps
one on one day and the other on the other, two conveyances of
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the above quarter section were made—one by the defendant
"Joseph Smith to James Robinson, and the other by James
Robinson to the defendant Margaret Smith and in both, the sum
of $2000 is the expressed consideration, Judgments at law were
recovered by the plaintiff against the defendant Joseph Smith, in
August and September, 1883, in actions for this rent, and writs
of execution against the lands of the defendant Joseph Smith
were placed in the sheriff's hands in September, 1883. On
leaving the land, the defendant Joseph Smith, in the spring of
1882, leased it for one year. By the bill, these deeds are
attacked as voluntary, and fraudulent and void as against the
plaintiff, and equitable execution is prayed, By her answer, the
defendant Maygaret Smith alleges that some money of hers was
used in paying the Dominion Government for the land, g1
all, and some for improvements,
been trifling. In her examination
that, when her husband®left Ontarij

o in
These amounts seem to have
on her answer, she states

ke up a homeste:;d.e He took it up in his own
hame, adding, “for me and ‘the family of course,’’ Her hus-
band did not sell the farm.  She asked him, as he was drinking
50 hard, to give it over into her name, and he did so. She paid
Robinson nothing for the farm, nor gave him any notes, and has
‘paid him nothing since. Her husband and she went to the
office of Mr. Biggs together. Robinson was also there, and
then both conveyances were executed, There were about forty
or forty-five acres broken on the quarter section. Her husband
owned no other property. She got her husband to make
over the place to her because she thought he would sell it some
time. :

Mr. Biggs, for the defendant; objected to the answer or
examination of the defendant Joseph Smith being used at the
hearing, except as against him, Without deciding the point, I

is the present owner of the land, from her the land must be
taken, if at all, and she cannot therefore be prejudiced by using
her own evidence. I*may say, however, that the examination
of the husband impressed me mogt unfavorably. His story is
incredible in itself, at variance with the facts and circumstances,
the testimony of his wife, and the ordinar}_"«‘experieuce of man-
kind in relation to the purchase and sale of land, !

]
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On behalf of the plaintiff it is contended, that the conveyances
are voluntary, and that they were intended to, and musf nec;s-
sarily defeat or delay the plaintiff in the recovery of his debt.
The defendants urge, that, as the deeds were made before the
debt, for which judgment was obtained tech{ucal.ly accrued due,
they are valid ; that the whole quarter section is exempt from
seizure under the execution ; and that, in any e.vent, only th.e
cultivated portion, forty-five acres, is liable to seizure. To th;s
the plaintiffs reply, that the exemption only extends to land cul-

tivated by the defendant personally, and then, only during ‘its
actual cultivation,

I find, on the evidence, that the conveyances were volfm-
tary, and in pursuance of a scheme to vest the land in the wife,
in fraud of creditors, As they appear to be voluntary, an.d
especially when it j¢ shewn that within three months after- tlfeu‘
execution, writs of execution, (including those of the plamtl.ﬂ' )
to the total amount of $1388.38, were in the hands of the sl-lerlf?',
who says that the Position of the defendant Joseph Smith is
nulla bdona, it is fair to call upon him to shew‘ he had other
sufficient means to satisfy the claims of his creditors when'the
conveyances were executed, Such evidence is not forthcoming.

become payable before the fraudulent disposal of proper.ty was
made. I}‘ar};eman V. Pope, \I‘,. R. 5 Ch. App. 538; Sptrclt.v.
Willows, 11 Jur. (N.S)) 70; Bank of B(z?:lrlz North America
V. Rattenbury, 7Gr. 383 ; Bucklondv. Rose, 7Gr.. 440; MacKay
v. Douglas, L. R, 14 Eq. 106; Allan v. Me Zavish, 8 f.)nt.. AEP;
R. 440. 'The only evidence to establish the tr.-jmsacuon is tha
of the defendants and that is not generally sufficient, Campbell
v. Chapman, 26 Gr, 240; Bellv. Devore, 96 Ill. 214.

The really important points in this case are those relating to
the exemption from execution under Con, Stat., c. 37, s. If_‘;, S8,
8, as amended by 47 Vic,, c. 16, 5. 6. What the wox:ds, an):
Process of seizure,”’ in the last name'd Agt may mean, is nottpe;
haps of importance, since we are dealing simply with an execution,

The sub-section is prefaced by the words ¢ The following per-

sonal and real estate are hereby declared free from seizure, by -

virtue of all wrifs of execution’ issued by any court in th;s
Province.” The sub-section reads thus, ‘¢ The land cultivate
by the defendant, provided the extent of the same be not more
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Particular instance of ceasing to cultivate, he must satisfy the
Court it occurred for some grave reason and has not continued
an unreasonable period.

The evidence discloses that the defendants left the farm in the
spring of 1882, leasing it for one year. They came to Winnipeg
and started in the hotel business ; then kept a boarding house ;
then a hotel again until after the first of September, 1883.
While there is no evidence they cultivated the land during that
period or since. The bill was filed in November, 1883, at which
time they had been more than a year away, and the lease had
expired some months. The defendant Joseph Smith who, alone,
in any event could claim the exemption, says nothing about any
intention to return. His silence is significant. His wife does
say they intended to go back, but points to no fixed period,
unless by inference, to the expiration of the lease, and then they
did not return.

These facts disclose no exigency reasonably requiring the dis-
continuance of cultivation, nor its resumption within a reason-
able period. Even the intention to resume it does not clearly
appear. I must therefore hold that the exemption claimed by
the defendants cannot be maintained against the plaintiff’s writs
of execution.

From the apparent scope and purpose of the Act, it seems the
debtor must be cultivating for his own and family’s benefit.
The lease therefore could not avail him, as the lessee was culti-
vating for his own benefit and could claim the exemption
accordingly. Inthis case too, the debtor has absolutely conveyed
all his interest in the land, by a conveyance, valid and binding
on him, even when set aside by this Court as-against creditors.
On that ground also, I think his claim of exemption fails. This
view seems sanctioned by an American case, Huey's Appeal, 29
Pa. St. z19.

By the chapter of the Consolidated Statutes, above cited, the
land cultivated by the defendant is declared ¢ free from seizure
by virtue of all writs of execution.”” These words, I suppose,

"mean, from such actual interference Dby the sheriff as would
prejudice the full enjoyment of the exemption, This construction
too, whilst giving to the debtor all the advantage contemplated
by the Act, does not interfere with the provision in section 83,
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‘‘as amended by 44 Vic. c. 11, 5. 60; ““and under the writ.
of execution, immediately upon its receipt by the sheriff, shall
be bound * - * x all or any lands, tenements or heredita- :
ments of the judgment defendant,’’ enumerating every kind of
interest therein. Thus the creditor would preserve his rights of

seizure and sale, suspended only during the contin uance of the
exemption, but enforceable immediat i

ished, even though. the exem
the exemption could at all prevail agai
which I express no opinion.

It was urged, but not strongly,
the wife,

that such was the case, especially

There was also a suggestion that the

have thought of making a claim for of
if originally her separate Property,
allowed her hushand to deal with g
any claim on hey part now. It is tr
who possesses himself of his wife's

after recognizing and applying thisryle ;
the husband being allowed to employ, in
of separate estate,’’

The conveyance must be set aside, a
decreed.\\ .

nst such lien ;

some improvement maje with her money.

against the Supposition that these remarks

expenditure, money which had been rece;

McQueen on Husband ang Wite, 332.

ption existed, if, in fact,
; a point on

that the land was taken up for
She, however,_negatives any such arrangement, and
ith could hardly contend, on the facts

inder the provisiops of

35 Vic. c. 23,5, 33, 85. 7, requiring his affidavit that the land
was taken up for his own use and benefit, ¥
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DUNDEE MORTGAGE AND INVESTMENT CO.
v

SUTHERLAND ¢t a/.

(IN CHAMBERS.)

Motion for judgment— Writ served ex Juris—Indorsement of par-
ticulars.

The defendants were served out of the jurisdiction with . the
writ prescribed by the C. L. P, Act, 1852, sec: 18, which had
indorsed thereon the folldwing particulars of claim:

“To interest upon loan, from plaintiffs to defendants,

due to 1st December, LR $1,088 oo
To interest cn $1,088, from 1st December, 1883, to
IstApril, 1884 . . . . . . ., . . . . . 36 26

S’ $1,124 267

On a motion for leave to enter final judgment under 46 and
47 Vic. c. 23, 5. 16, and the amending Act, 47 Vic. ¢! 21, s. 5
an affidavit of service of the writ and indorsements was pro-
duced, and other affidavits were filed proving the plaintiff’s
claim,

A. E. McPhillips, for defendants, showed cause to the sum-
mons and urged that the plaintiffs had ndt complied with the
Statute, by serving the defendants “with a statement showing
fully the nature and amount of the claim sued for,”’ and that
the indorsement on the writ could not be taken in lieu of such
statements, and, if it were, the particulars were not sufficient
under the C. L. P. Act, 1852,

J. W. E. Darby, for the plaintiffs, supported the summons.

Dusuc, J.—Held, that an indorsement of the particulars of
claim upon the writ would sufficiently comply with the Statute,
but that the particulars as indorsed in this case were not full
enough under the C. L. P. Act, 1852, and not ““showing fully
the nature and amount of the claim “sued for,” as required by -
the Statute in that behalf, the summons was discharged. ~ Costs
to be costs in the cause,
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McMASTER v, CANADA PAPER Co,

i Equitable assignment.—Notice,
Held, by the ful] court, affirmin,

tion may be made by any words or acts shew-
ing a clear intention to assign; a deed or writing is not necessary,

John' H. Wharnock was the debtor of the plaintiffs upon
Promissory notes, the first dated 3oth December, 1879, for
$865.27, fell due at six months, and the other for $545. 10,
dated 1oth May, 1880, at four months, the first falling due 3rd
July, 1880, and the second 1gth September, 1880, the latter pay-
able at Winnipeg, in which city Wharnock carried on business,

Wharnock had made arrangements through. his clerk, W, L.
Mackenzie, to retire the first of these notes by getting certain
of his customers’ notes discounted at the Mercharits Bank in
Winnipeg ; the bank refused to discount this Paper, and the first
of his promissory notes due 3rd July, 1880, went into default,
On the gth July, 1880, Wharnock being in Toronto, called upon
the plaintiffs, and then verbally agreed with W. E. Long, who
was the book-keeper of the Plaintiffs and man,
at that time there, i
which his clerk had failed to get discount
Bank, Winnipeg, and then. agreed with Lon

to the plaintiffs, and wrote the following ¢
in Winnipeg. o

g to send these notes
elegram to his clerk

Toronto, Ont., July 9, 188,
To W. L. Mackenzie, ‘

Mail McMaster & M

cClung customers Paper to cover dis-
honored note.

Jno. H. Wharnock,
Wharnock delivered this telegram to the Plaintifi’ agent,
Long, who paid for its transmission and had it sent to W. L,
Mackenzie, Wignipeg. Plaintiffs on same day telegraphed W,
L. Mackenzie, ¢ Have you mailed notes a5 instructed by
Wharnock, andgo what amount. Answer.” On that same day
Wharnock tel phed W, ‘L. Mackenzie as follows : ¢ Send

customers paper only if it won't prejudice other claims, not
otherwise.” :

I
VOL. I, M. L. R, 20
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"This customers paper, at the time of the telegram of gth July,
1880, had been pledged to the Merchants Bank in Winnipeg, as
collateral to the payment of paper, before then discounted for
Wharnock, of which Kenny & Luxton’s was the only one not
paid. This note was subsequently paid by Kenny & Luxton
and thus goes out of the question. The ‘‘ customers paper,’’
described paper, well known to all parties, it was then in the
Merchants Bank as collateral. -

A. C. Killam, Q.C. and W. R. Muloct for plaintiffs.
J. A. M. Aikinsand G. G. Mills for defendants.

[oth January, 1884.]
On the original hearing a decree was made by TavLor, J.,
who delivered the following judgment :

The transactiorf in Toronto on the 8th of July, 1880, between
Wharnock and Long, the book-keeper of the plaintiffs, was, in
my opinion, a good equitable assignment to the plaintiffs of, at
all events, the promissory notes of P. R. Young, Collins, Mc-
Crosson, and Rowe & Co., g150. These notes were not at the
time in the hands of Mackenzie, then Wharnock’s agent in
Winnipeg, but were held by the Merchants Bank as collateral
security for a note of Kenny & Luxton, which had been dis-
counted with that bank by Wharnock.

The telegram sent to Mackenzie on the gth of July being the
one which Wharnock had written on the evening of the 8th and '
left with the bookkeeper to be forwarded next orning, and the
telegram from the plaintiffs, sent him on th toth, gave him

* notice of the plaintiffs’ claim. He was the agent of Wharnock,
but there is no doubt from the correspondence betweesrfim and
the defendants, commencing at all events on the 3rd of July, and
the correspondence between the defendants and McArthur, that
Mackenzie was attending to the interests of the defendants in
connection with Wharnock’s indebtedness to them.

The notes were then actually in the hands of the Merchants
Bank at Winnipeg, of which McArthur was mﬁnager. He had
notice of the plaintiffs’ claim,.for although Mackenzie seems un-

‘certain as to whether he consulted McArthur when he received the
telegram, and before replying, there is no doubt he did consult
him on the matter. McArthur says he Believes Mackenzie con-

\

sulted hi
to their ¢,
50 he mu:

The ca:
601, wher
could not
structions
were hangd
forwarded
the even in,
next day tc
agent to se
not specifie
Wharnock
as notes wh
count, for t
also spoken
kenzie certa
referred to ¢

The notig
casual cony
Mackenzie ¢
should be sel
tinctly claim
spoke of tak
security, for
diate possessi

There shot
the notes of P
& Co., for g
realized upon

The evidenc

Young, Lawre
decree includi;

On the re-he
delivered the Jv

After referrin




Ys

r
ot

n
)

T L

Sy AT

}

The case seems to me to differ from Maleoim v, Scott, § Exch.
6or1, where it was held, instructions from a principal to his agent
could not confer any rights upon a third party, for here the ih-
structions from the principal Wharnock to Mackenzie his agefit,

8; the bookkeeper of the plaintiffs, to 1'}:

forwarded to his agent. The telegram written by Wharnock of

the evening of the 8th, and left with the bookkeeper to be serft
next day to Mackenzie, was in fact an order upon Wharnock’s
agent to send to the Plaintiffs certain notes, It is true they are
hot specified in it, spoken of merely as ¢ customers Paper,”’ but

Wharnock named the notes to the bookkeeper and spoke of them

as notes which had beep offered to the Merchants Bank for dis-
count, for the very purp

0se of obtaining funds, to retire the note
also spoken of in the telegram as the « dishonored note *’ ME

kenzie certainly had no doubt or difficulty as to what notes were
referred to or intended to be sent.

The notice to McArthur was not merely in the course of
casual conversation, as in g, Zicheners, 35 Beay, 317, for
Mackenzie consulted him expressly on the subject of what reply
should be sent to the plaintiffs’ demand, and Mr, Killam dis-
tinctly claimed the notes as belonging to the Plaintiffs, and even
spoke of taking up the Kenny & Luxton note, as collateral

security, for which the bank held ‘them, in order to get imme-
diate possession of them,

There should be a decree declaringTthe plaintiffs entitled to
the notes of P, R, Young, T, MdCrosson, T. Collins, and Rowe
& Co., for $150, or to any proceeds of these notes already
realized upon them, The plaintiffs are entitled to costs,

The evidence is not sufficiently clear as to the notes of W, M,
Young, Lawrence, and Rowe & Co., for s
decree including them, ‘

98.80, to warrant the

(2422, June, 2884.]
WALLBR]DGE, Ci s

On the re-hearing before the full court,
delivered the judgment of the Court ;

After referring to the facts of the case,

his Lordship Proceeded ;
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The question now is, was what took place with Long a valid
equitable assignment of this customers paper ; this customers
Paper is a chose in action and not within the 17th section of the
Statute of Frauds, not coming within the description of goods,
chattels or effects ; no question arises in this case as between
the parties liable under these notes and the persons claiming
them, the questioh is confined to the rights of the plaintiffs and
defendants, rival claimants to the same paper. Wharnock was
indebted to the plaintiffs, he had endeavored to get the paper
discounted to pay them, and failed, he then verbally agreed to
give it to them, having failed to make the proceeds available to
them by way of discount, a valid agreement is proved, made by
Wharnock with Long, this was prior to the claim set up by
defendants.

The telegram to Wharnock’s agent, does not appear to me to
be of fany material consequence in establishiljg the plaintiffs’
title, though it may be of use upon the question of notice to
defendants, On the gth of July no one claimed this customers
Paper except the Merchants Bank, and their claim is now extinct §
they held it only as collateral, and the paper to which it was
collateral has been paid. Indeed, they do not now set up a
claim, but submit, &,

The defendants claim that these notes, or ‘‘customers paper'’
as they have been called, were assigned to them by deed on the
26th July, 1880, and it is proved that Wharnock made a general
deed of assignment to W. L. Mackenzie on the day following.
Mackenzie became the manager of defendant’s business in Win-
nipeg on the 14th July, 1880, and it is sufficient to charge the
defendants with notice of this equitable assignment, to show
that Mackenzie had notice of it. Now Mackenzie admits he

had such notice on gth July. The title to' this_ ¢ customers

paper’’ was acquired by defendants through Mackenzie, and
that after Mackenzie had received the telegram of gth July.
The defendants are, therefore, ‘chargeable with the notice to
Mackenzie, aud cannot set up that they are innocent purchasers,
A notice given for one purpose may enure to another, or as it is
expressed, “you do not inquire whether he learned it in one

character or in another,” per Wigram, V.C., Meux v. Bell, 1

Hare 88, and that knowing it for one purpose he knew it for all.
It is proved, therefore, that yvhcn defendants acquired the rights
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\

they set up, they are chargeable with the notice before given to

Mackenzie,

There is, then, but one question—Was the assignment to
Plaintiffs a yalig assignment, Ap equitable assignment of 5
¢hose in action may be made by‘any words or acts shewing a
clear intention to assign ; a deed or writigg is not nNecessary,
Row v, Dawson, 1 Ves, Senr. 331; Howey V. Mackvers, 4
§ The evidence shows a valiq equitable assignment
to the plainti%::ugh their agent Long, and, in my opinion,
the plaintiffs are entitled to the notes or their proceeds now in

the hands‘gf the bank. The rehearing shoyld be dismissed with
Costs, and the decree affirmed.

ARNOLD v, MCcLAREN,

Certificate of judgment. —Assignment of certificate.—Remedies by
issuing writs o execution ang registering certificate of Judgment,
Bill by the agj

gnee of a registered Jjudgment, for sale of lands,
demurrer,—

Upon

Held—1. The judgment having been assigned,

it was immateria] that the
Judgment remained registered in the name of

the original creditor.,

J. B. Medrthur, Q.C, for plaintiff,
G. B. Gordon for defendant,

(325t May, 7884.1

TavLoR, J.—The bill alleges that one Edward Lunn, on the

13th day of August, 1883, recovered a jud
defendant McLaren i

the goods of McLaren, which was Placed in the hands of the

sheriff of the Western Judicial District, anq under which the
sheriff has. 4
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Augustia certificate, under the hand of the prothonotary and
under the seal of the court, was obtained, and on the 16th day
of August duly registered in the registry office for the County of
Minnedosa, and the judgment thereby became a lien and charge
as provided by the Statute in that behalf upon all the estate and
interest, both legal and equitable, of the defendant McLaren in \
the lands mentioned in the bill, a large number of lots\being
described. The plaintiff then claims that he is entitled to a
lien upon the lands for the balance remaining unpaid upon the
judgment, and to have them sold in default of payment. The
bill further claims payment of a small sum, interest upon the
promissory note upon which the judgmept was recovered, said to
have been omitted by mistake in the computation of the interest,

The prayer is that the plaintiff may be declared to have a lien
on the lands for the amount of the judgment debt, interest and
costs and the costs of this suit, that the defendant McLaren may
be ordered to pay the same, and in default that:the lands may
be sold and the proceeds applied in payment of the said
moneys.

Originally the\ bill was filed with Arnold and Lunn as co-
plaintiffs. It appears to have been twice amended, and Lunn
now appears upon the record as a defendant. The bill does not,
however, show under which of the orders to amend this change
or certain other amendments were made.

The defendant McLaren now demurs to the bill for want of
equity.

On the argument of the demurrer the objections taken were,
First, that although the judgment may have been assigned by
Lunn to Arnold, the certificate is not alleged to have been so,
and the judgment stands registered not in the name of Arnold,
but of Lunn. Second, that the right to register a judgment and
proceed in equity to enforce it, depending entirely upon the
Statute, the plaintiff’s rights are limited to those given by the
Statute, and under it the assignee of a judgment cannot maintain
a suit, the words of the Statute being ¢ the judgment plaintiff
may . . . proceed in equity upon the lien and charge
thereby created.’”” Third, that as the Statute gives two remedies
to be pursued at the plaintiff’s election—one by issuing writs of .
Jieri facias, the other by registering a certificate and proceeding
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for the plaintif at once conceded that he could not maintain
that part of the claim, !
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g the same, the $aiq judgment
arge on all the estate and inter-
0 my mind, the certificate bears
ent that in Middleses and the

ngland, and in Ontario before
the Passing of the 29 Vic. c. 24, the memorial of mortgage or
deed bore to the mortgage or deed itself,

The second objection is,
tiff can proceeq in equity
lands of the debtor by regis
out, the section of the Staty
and the one which precede

that only an original judgment plain.
to enforce a charge created op the
tration of the certificate, ‘Through-
te dealing with this subject (the 83rd)
S it, as they originally stood in the
ak of the creditor ag « judgment
as ‘“ judgment defendant,’’ By the

- I and 12, the wordg ‘‘judgment
Plaintiff,”” jn the 82nd section haye been changed to ‘‘any
person having g judgment against any other person,’”’ and the
words « Judgment defendant ”’ haye been changed to ‘“ person
against whom Jjudgment is recovered.” No change has been
made in the eXpression ¢‘judgment Plaintiff,” where i appears
near fhe close of the 83rd: section, In Ontario, before the
Statute as to Tegistration of Jjudgments wags repealed, the ex-
Pression used (Con, stat, U, Cii o 89, 5. 49) was: ‘“ every
judgment creditor shall have such and the same remedies in a
court of equity against the lands 50 charged,’’ &c, Under that

Act bills to enforce registereq Jjudgments were frequently filed
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by the assignees of the judgments. See M:Donaldv. Wright,
14 Gr. 284. Now, is “judgment creditor’ a term any wider
than ‘“judgment plaintiff.” It seems to me it is not, and
therefore, though with some hesitation, I am of opinion ‘that
the objection cannot prevail.

The other objection is that the plaintiff, by issuing execution
under the judgment and proceeding thereon, has elected his
remedy, and cannot now proceed in equity. The same question
was raised before me on demurrer, about a year ago, in the case
of Alloway v. Little, but in that case the plaintiff had only placed
writs of execution in the sherifi’s hands and no proceedings had
been taken upon them. I find in my book the following note,
showing how I disposed of that case: ‘¢ Plaintiff has a right,
under the Statute, to issue writs of execution and also to register
the judgment. The bill does not show that proceedings have
been taken under the writs and also to enforce the lien, If
pplaintiﬂ' doing both, Court would stay one ot other, but de-
murrer not the proper course. Demurrer averruled.’’

I am still of the same opinion. A demurrer for want of
equity, is the proper mode of objecting to a'bill which does not
show that the plaintiff is entitled to the relief prayed, or by
which he is seeking to enforce a right properly cognizable in a
court of law. But where the plaintiff has a title to relief which
he can enforce either at law or in equity, a court of equity does
not permit him to harass the defendant with two suits, one at
law and the other in equity. In sucha case the sregular course
is to obtain an order calling upon the plaintiff to elect which
remedy he will pursue. The court will then make such order
staying the one suit or the other upon proper. terms,

It is to be observed, too, that here the plaintiff has only issued
an execution against goods, and has not sued out any writ against
lands. It may be that if an application calling on the plaintiff
to elect were made, he could show that he had reasonable
grounds for proceeding, in the first place, to enforce his judg-
ment by a writ against the defendant’s goods, and that having
exhausted these, he should now be permitted to proceed against

, the lands upon the lien obtained by registering the judgment.

These questions and the question of costs can be dealt with
upon the application for such an order, if made. . In the mean-
time, I think the demurrer must be overruled with costs,
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WOooD v, WOoD.

Alimony, —/u

;‘zkzt}k/tb;t.—Cyn.rtrurtt'wz o Statutes,

Bill for alimony anq maintenance,
Held, upon demurrer—

I. That, although by

a strict literal iy
the Court would h;

terpretation of‘éou. Stat., ¢, 31,s. 6,
ave 1o jurisdiction to decree alimony, Yetas to so hold
would make other Provisions of the Statute meaningless, a more liberal inter-
Pretatioh, one whijcp would give the Court the jurisdiction j¢ Was evidently
intended should be given, ought to be adopted,

2. That under Con. Stat,
mony,

» € 31,5, 3, the Court has Power to decree ali-

3. That alimony m,

ay be decreed g,
although not s in E;

Part from divorce o j

udicial Separation,
ngland,

4. A single judge has Jurisdiction to decree alimony,

A N Howell for the demurrer,

G. B. Gordon for plaintifr,

Dusyc, J.
filed a bil] fo

The defendant demurred
. several grounds of demurrer,

1. Under the Present stat

decree for alimony can be made, as there g

Jurisdiction to grant it. The Provision  for
found in the Con. Stat, Man,, ¢,

to the plaintifys bill
thus stated

€ of the law j

»and alleges

n  this country, no
N0 court which has
alimony to 5 wife is

Possessed and exerciseq by the Court of Ch, i
on the rg5th of July, 1870, in respect of the
enumerated or referreq to; and among those powers and juris-
diction are those mentioned in sub-section 16, viz., ¢« The decree-
ing of alimony to any wife who wouylq be entitled to alimony by
the law of England, or ¢ any wife who would be entitleq by
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the law of England to a divorce and alimony as incident

thereto, or to any wife whose husband lives separate from her,

without any sufficient cause, and under circumstances which

would ‘entitle her, by the law of England, to a decree for resti-
tution of conjugal rights, and alimony, when decreed, shall con-
tinue until the further order of the Court.”’

It .appears that the decreeing of alimony does not, in
England, belong to the Court of Chancery, but to the

" Court of Divorce and Matrimonial Causes ; and as the de-
fendant’s counsel argues, the Court of Chancery in England,
having no power or jurisdiction over such matters, our Court
has none. :

2. Alimony, under the English law, is decreed only when
divorce or judicial separation is pronounced ; here we have no
right to pronounce divorce, therefore, alimony cannot be
decreed.

The English Statute provides that such matters must be
detexmmed by three judges; this demurrer cannot be deter—
mined by a single judge.

As to the first ground, if the letter of the Statute is to be-in-

terpreted strictly, this Court has no jurisdiction. But in so
interpreting it, the provision of the. Statute would become a
dead letter, a meaningless enactment.

Is the Court absolutely bound to give to the Statute a con-
struction which would make it a nullity and an absurdity? Or
is there a way by which we can give it its real, reasonable and
intended meaning ?

Duwarris, in his Treatise on Construction of Statutes, quotes

the rules of construction adopted by different writers on the

subject.

In Vatel's rules we find the followmg ‘¢ Every interpretation
that leads to an absurdity ought to be rejected.”” ¢¢ To violate
the spirit of the law, by pretending to respect the letter, is a
fraud no less criminal than an open violation.”’

In Puffendorf's rules we find : ““The effects and consequence
do very often point out the general meaning of words. If by
‘taking them literally they bear none, or a very absurd significa-
tion, to avoid such an inconvenience, we must a little deviate
from the received sense of them.’’
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In Domar's yutes we read the following : ¢ If in any law we

d the omissiom of something essential to it, or which is a
necessary result-of jtg provisions, and requisite to give the law
its full effect, we may supply what i
and extend the law to what it wa
brace, but in jts terms does not ip,

fin

)
s manifestly intended to em.
clude.’”’

The American rules of construction contain the following :

*“ A thing within the intention is within the Statute, though not
within the letter ; and a thing within the letter is not within the
Statute, unless within the intention,” « Every Legislative Act
must have a reasonable construction.”  ¢That which js implied
in a Statute is as much a part of it as what is expressed.” ¢ The
Presumption must always be in favor of the validity of laws,
urless the contrary is clearly demonstrated,’’

With these rules before us
manner of interpreting the
ferred to. It is clear,
Legislature intended ¢
decree alimony, The

y I think there can be but one
provisions of the Statute above re-
as clear as can be conceived, that the
hat this Court should have the power to

The over-
as is the meaning and intention in regard to ali-

tances, it is, I think, the duty of
this Court, notwithstanding the oversight, and the words indi-

In Severn ». Severn, 3 Gr., 431, where a question similar
to this one was raised, the Chancellor said “We must not
decline the task because 'of jts difficulty. The Legislatdre did
certainly intend to confer upon;this Court some jurisdiction in

relation to the matter, The necessity of lodging that power
somewhere was indeed apparent.’’

The decreeing of alimonyis a very important enactment—a sub-
stantial provision in our laws. Should it be declared a dead letter
because of the oversight above referred to? I do not think so.

I mayalso state that T think this Court is empowered to decree
alimony by the 3rd section of the same Act, Con, Stat, Man.,




MANITOBA LAW REPORTS.

C. 31, which enacts that the Court of Queen’s Bench shall pos-
sess and exercise all powers and jurisdiction possessed and exer-
cised by any of Her Majesty's Superior Courts of Law at West-
minster, or by the Court of Chancery at Lincoln's Inn, or
by the Court of Probate, or any Court in England having
cognizance of property and civil rights.

The second ground is, that under the English law, alimony is
declared  only where divorce or judicial separation is pro-
nounced ; here we have no right to pronounce divorce. The
provision of the Statute introducing in general terms the English
law in this Province is found in section 4.0f the above-men-
tioned Statute, and is as follows: ¢ The Court of Queen’s Bench
may and shall decide and detcrmine all matters of controversy
relative to property and civil rights, both legal and equitable,
according to the laws existing, or established and being in Eng-
land, as such werb, existed and stood on the 15th July, 1870, so
far as the same can be made applicable, to matters relating to
property and civil rights in this Province.”’

The introducing of the laws of England in Manitoba does
not mean that every Statute must be in force here 7z toto, and
not otherwise. The general term law does not mean’ an entire
Statute ; every provision of the Statute might be called a law,
and a Statute may have several criminal as well as civil pro-
visions, which might be considered as so many laws. The Pro-
vincial Legislature could not introduce here laws, which are of
the privilege of the Dominion Parliament to enact, such as
criminal law or provisions relating to divorce; but what pro-
visions of the English Statutes which are within the power of
our Legislature to enact could be, and were, in fact, introduced
in the Province, leaving aside the provisions of the same
Statutes which properly belonged to the Dominion Parliament to
legislate upon. I therefore think that the provisions relating
to alimony in the English Statute could be and were introduced
here, while the provisions concerning divorce were not.

The third ground is that such matters, by the English Statute,
must be determined by three judges, and as a judge sitting alone,
I have no jurisdiction to determine this demurrer. In support of
said contention, Imperial Statute 20 and 21 Vic., c. 83, s. 10,
is quoted. But that section pfiides that petitions for dissolu-
tion or for sentence of nullity’of marriage and applications for
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So I think it cannot be questioned that if this Court has
Power to decree or order alimony, a single judge has the*power
to do it on Proper application being made.

On the above grounds, I am of opinion that the demurrer
should be overruled, with cogts, :

ROBERTSON v. DUMBLE,
Specific Derformance, —Re.m'.m'aﬂ.-ﬁetum of deposit.

Held, that where a contract for the purchase of real estate is rescinded, owing
to the default of the purchaser, he cannot recover back his deposit,

G. G Mills, for Plaintiff, cited Go» V. Pearse, 2 De G. & Sm.
325,
J - H D, Munson, for defendant, cited Ex parte Barrell, L.

R. 10 Ch. App. 512; Depree v, Bedborough, 4 Giff. 479 ; Kell
V. Nokes, 14 W, R. 908, .
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_ [25th ApriZ, 1883.]

‘TAYLOR, J.—The judgment of the full Court was, that the
plaintiff, the purchaser, made objections to the defendants’ title
when he ought to have accepted it, and that"in consequence
of the improper objections taken by him, the defendants the
vendors were entitled to give a notice limiting the time for per-
formance and for rescinding the contract thereafter.

The contract was rescinded owing to the default of the pur-
chaser, and he cannot recover back his deposit. There has been
no change of the law on this subject since the Judicature Act
was passed in England. The only difference since that Act is,
that under it the technical difficulty which prevented the Cotirt
from ordering, in a proper case, a return of the deposit, and at
the same time a dismissal of the bill, no longer prevails.

The case of Gée v. Pearse, 2 De G. & Sm. 325, is simply one
where, under the special circumstances of the case, the Vice-
Chancellor did not think it proper to give the vendor his costs,
except upon the terms of his returning the deposit.

The defendants submit to the set-off of the $124 30, taxed to
the plaintiff under the order of 1st June, 1882. Beyond that
the plaintiff is not entitled to what he asks by his notice of
motion. ' The plaintiff must pay the costs of this motion.
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/
STEWART v. TURPIN.

Interim lfy}mm}m~Mandalwy Injunction,

Held,—
ledg, appli
A mandatory injunctj
refused upon motion,

That on a motion ¥ Parte for an injunction 4] facts within the know-
e of the applicant and material to the application must be discloged.
ion to restore buildings to their former foundations

njunction to compel the del’endants,
and, to restore them to their former

This was a ™Mmortgage suit and for an ;
who had removeq buildings from the 1
foundations,  Ap €% parte injunction to restrain further removal had
obtained, and a motion Wwas now made to continue
mandatory injunction to restore the buildings remov,

been
this injunction anq for a
ed,

Evidence upon the motion disclosed some facts not discloseq upon the
motion for the ¢y 2arte injunction, They were i—(a.) That the Mortgage in

the bill was givenon joth Nov., 1883, in substitution for 5 ‘mortgage of 3th
Aug,, 1883, necessitated by change

alteration of Plan; (4.). that there were no buildin,
first mortgage was given; (c,
and (,) that the buildings were frame n
the sod which was not broken,

G. Patterson for Plaintiff referred to Joyce on Injunctions, 439
and ro44. Reqs Estate Loan & Debentyre Cy, v. Burk/wldtr,
not reported, recently decided by Mr. Justice Taylor,

J A, M Aikins (G. G. Miys with him) for defendant cited

Kerr on Lnjunctions, 547, 562, and 563 ; Joyce on Lnjunctions,
1265 and 1 306 ; Danjels’ Cﬁam‘er;y Practice, 1 517; Dalglish v,
Jarvie, 2 Mac. & G, 238, 2403 ; Hardbottle v, Pooley, 20
LT (N. S.) 436 5 lifron v, Robinson, 16 Beay, 355 ; Hilton v,
Lord Granville, 4 Beay. 1305 Hemphil v, MeKenna, 3Dr &
War. 183 ; A1y, Gen. v, Mayor of Liverpool, 1 My. & Cr. 210,
) 9% Octoser, 18841

SMITH, J.—There js no doubt that on motion ex parte for dn
injunction, al] facts, within the knowledge of the applicant, and
material to the application must be disclosed, Forgetfulness, on
even misapprehension of their material nature form no excyge,
The rule also appears to embrace such facts, being clearly materja]
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as the applicant could have discovered on enquiry, where the cir-
cumstances are such that enquiry was incumbent upon him. The
omission to state such facts would be equivalent to suppression.

In this case the plaintiff is the assignee of the mortgage, ‘and it
is not shewn, or even suggested, that she knew anything about the
matters alleged by defendant.  Nor do such matters seem to me
really material.. The question in the suit is whether the building
does or does not form part of the mortgage security, The injunc-
tion was granted to keep the building from removal until the
decision of that question, and would have been equally proper had
all the evidence on which the defendant relies, been before the
judge who granted the application.

I do not think I could, consisterly with the authorities granta
mandatory injunc{ion to replace the building, If the defendant,
or those for whom he is acting, own the building free from the
lien of the plaintiff’s mortgage it would be unjust to put him
to the expense of replacing it ; whilst whether he does or does not
own it cannot be determined till the hearing. '

I continue the injunction till the hearing. 'I refuse to grant
the mandatory injunction asked for, .

\

N

£

Wher
was tak
question
by the re
Held,—

that

N F

WaLL

The p
on the fis
for on th
had been
the prisor
had been
company
agent of {

. as such ag

in which g
Packages
space for t
by the con
in questior
name appe
by him, be
Hulgeson ¢
not receive
for it was n
the crime o
Helver Hy]
State_of Mi

VoL, .



(

it

bl ahi et (S

A R o

" in which are entered the names of Ppartie:

MANITOBA 1AW REPORTS,

.

\, RE G. A, STANBRO,
Extradition.— Habeas Carpu.r.—ﬁ“fﬁn o taking evidence,

s charged with an extraditable crime anq the evidence
narrative form on the Judge's notes, and by way of
a shorthand reporter which were afterwards extendeq

Held—Upon habeas corpus that there was no evidence—that is no evidence
that the Court could look at—ag Proof of the alleged crime,
N. F. Hagel and Ghent Dayis for Stanbro,

S. Blanchard Q. C, /. S. Ewart and R. Mulock contyg,

[824 October, 7884.]

ment of ‘the Court
o1

WALLBRIDGE, C. J., delivered the judg;

ate of Minnesota, that
books of the Company,
S to whom parcels or

, in the margin of which book was a
Space for the name of the consignee of the parcel, to be signed

by the consignee when he should receive the same. The parce]
dressed to Helyer Hulgeson, and hig

k in the margin ‘as having been written
by him, being in fact his receipt for the parcel.  This Helyer

Hulgeson on hjs €xamination before the judge swore that he had
Not received this parcel and that the signature shewing his receipt
for it was not his handwriting, “The prisoner was charged with
the crime of forgery in having thus signed the name
Helver Hulgeson. He s charged as a fugitive crimina] from the
State of Minnesota. The crime of forgery is one of

Name appears in that boo
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contained in the Ashburton Treaty and for which a fugitive crim-
inal may be apprehended in this country, and surrendered to the
authorities of the country in which the forgery was committed.
The prisoner was committed to the common gaol of the
Eastern Judicial District of the Province of Manitoba, in the
Dominion of Canada, on the f‘égrth day of August last, there to
await the warrant of the Seeretaty of ‘State, of the Dominion of
Canada, for his surrender.

The prisoner thereupon applied to the Court of Queen’s
Bench of Manitoba for a writ of adeas corpus whilst so awaiting
the expiry of the fifteen days allowed by law, before which he

_ could not be legally surrendered. ‘

On the return of the Aadeas corpus the case was argued at
length upon a great number of points,  any one of which being
determined in his favor entitleshim tohis discharge, and all of whish
must be determined against him in order to detain him. Itappeared
from the return to the writ of cersiorary, that the evidence taken
before the judge when the prisoner was brought before him: on
the charge of forgery, was taken in the narrative form on the
judge’s notes, and by way of question and answer by the short-
hand reporter, which notes were afterwards extended by the repor-
ter; this formed the evidence on which the prisoner was
committed.

The Extradition Act of 40 Vic, c. 25, provides the manner in
which the evidence in extradition cases shall be taken, in the fol-
lowing words : “ The fugitive shall be brought before a judge,
who shall, subject to the provisions of this Act, hear the case in
the same’ manner as near as may be, as if the fugitive were
brought before him charged with an indictable offence committed
in Canada,” which words in my opinion are mandatory. The
word “shall ” being so declared in the Interpretation Act; and
it is also held that words giving jurisdiction, though in form
directory are to be strictly followed in the exercise of such juris-
diction.  Zaylor v. Zaylor, L. R, 1 Ch, Div. 431.

Turning to the Act respecting the duties of justices of the
peace out of sessions in relation to persons charged with indict-

dble offences 32 and 33 Vic. c, 308 29 it is therein provided

as follows : “In all cases where any person appears or is brought
before a justice or justices of the peace charged with any indict-
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thus referring to the evidence they
that is no evidence 50 taken that
an extradition crime upon which
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WARD v. SHORT.
Demurrer, —Multifariousness.— Want of equily.

The bill filed prayed for an account against defendant S., payment of the
amount which might be found due the plaintiffs, and in default « sale of certain
chattels upon which they claimed a right to possession until payment. It alleged
that the defendant S. had given a mortgage to the defendants the I. Bank upon
the chattels and prayed an injunction against the Bank, to restrain it from
taking possession of, and selling, the chattels,

Held —The demurrer of the defendants, the I. Bank, for multifariousness
and want of equity was allowed.

The bill alleged that defendant Short had obtained a permit to
cut timber ; that he made an agreement with the plaintiffs to cut
logs and timber and the plaintiffs were to leave the same on the
shores and in the waters of White Fish Bay, Lake of the Woods,
that Short agreed to pay the plaintiffs when the logs were got out
in the spring, and further expressly and distinctly agreed (and it
Was so understood by all parties to the agreement) to allow the
plaintiffs to hold Possession of the logs until they should be paid
whatever might be due to them for their work upon the same 3
that the plaintiffs in pursuance of such agreement cut logs and
timber and left them at the place agreed and at the time agreed
whereby defendant Short became indebted to the plaintiffs in the
sum of $2546.53 after allowing certain payments on account ;
that plaintiffs were in possession of the logs, and had a lien
thereon for the sum due ; that defendant Short had given the
Imperial Bank a chattel mortgage on said logs to secure moneys
due to the Bank; that Short had never redeemed the chattel
mortgage and the Bank threatened to seize and take possession of
the logs and dispose of same to an innocent purchaser without
notice. - The bill prayed for a declaration that the plaintiffs were
entitled to a lien on the logs ; for a sale in default of payment of
amount due, and an injunction against the Imperial Bank res-
training the Bank from seizing, or interfering with the logs.

The defendants, the Imperial Bank, demurred for multifarious-

ness and want of equity,

W. H. Culver (G. G. Mills with him) in support of demur-
rer argued, there were two separate and distinct causes of action,
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nst the Tmperial Bank, in

one against Short, and the other agaj

neither of which is the other intereste

He cited Cropps v. Smith, 1 Gr.
392 ; Pearse v, Hewiyy, 7 Sim,
675; Flintv, Corby, 4 Gr
187 Mason y. Norris,
597.

- 360; Colev. Glover, 16 Gr.
471 5 Geddes v, Morkey, 1 0. s,
- 455 Gartshore v, Gore Bank, 13 Gr,
18 Gr. 500 ; ]{é/)&um V. Patton, 26 Gr,

/- S. Ewart and Glent Dayis in support of bill,

The bill is not multifarious, The Bank is a Proper party on
account of jts second mortgage. It need not have been addeq
until after decree but that is 5 matter of costs, As to the injunc-

tion, if the plaintiffs are entitled to any relief a demurrer for want
of equity cannot succeed,

[242 November, 1884.]

TavLor, J. f the Imperial Bank. On

—1I allow the demurrer o
the record a5

it stands, there are two entirely distinct matters,

1. An account against Short js Prayed, payment by him of the

amount whijch may be found dye ang in default a sale of certain
chattels,

2. An injunction against the Bank

to restrain it from taking
Possession of thege chattels and selling

them,

( I question very much if the plaintiffs
in equity even as against Short, T
Was agreed they
and there is ng g

have a right to file a bill
ey have all that they say jt
should have, Possession of the logs until paid,
uggestion of complicated accounts requiring the
interposition of a court of equity,

The plaintiffs could not

Gr. 597, obtain an injunctj
the logs,

Mason v, Norris,

18 Gr. 500 is also an authority against the
plaintiffs,

As to the allegation that the Imperial By

trained, sell the logs to some bona
notice, if the plaintiffs lien gives them priority over the Bank,
without ‘the Bank having actual notice of it, then jt will ‘also pre-
vail over any person to whom the Bank may sell. f Possession

nk may, unless res.
Jéde purchaser for value without
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is sufficient notice of the lien in the one case, it is so in the other
also.

If the caseis, as put by the plaintiffs, the same as a mortgage
suit by prior mortgagees, then they are mortgagees in possession,
and a mortgagee ‘in possession could not come to the Court
and ask an injunction to restrain a subsequent mortgagee from
taking possession. He does not need any such interposition of

' the Court.

The demurrer is allowed with costs.

HUDSON’S BAY CO. v. RUTTAN.

Vendor and purchaser.—Assignee of purchaser.—Liability for
costs.—Registration of cloud on title.

The plaintiffs agreed to sell real estate to defendant R. who registered his
contract, ' Afterwards R. executed a mortgage upon the land to the defend-
ants the O. Bank. The bill was for payment and in default rescission. Prior
to the suit the Bank offered to execute a release of their mortgage upon it
being tendered by the plaintiffs,

Held,—That the Bank should pay the costs of the suit, the plaintiffs being
under no obligation to tender a release for execution,

W. R. Mulock for plaintiffs.
4. C. Killam, Q. C. for defendants, the Ontario B_ank.

|42k October, 1884.]

TAvLOR, J.—The bill in this case has been taken 2ro confesso
against the defendant Ruttan, and the case was heard on bill and
* answer against the other defendants, the Ontario Bank,

\The facts are, that the plaintiffs in 1881 sold the land in
tion to the defendant Ruttan,
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The Ontario Bank must in my opinion be looked upon as
assignees of the contract with Ruttan, or g sub-purchasers under
him, If the Plaintiffs fajled ¢o Carry out the contract on their
part, the Bank could file a bjj against them to compel specific
Performance of it, That being the case,
to a bill by the vend
by the purchager. I do not see how I ca
were, before commencing this suit, bound
to them a release or quit claim deed for e
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clajm, they would have been foreclosed without any liability to
pay costs.  But that.is under the General Orders, which provide
that the non-attendance of a subsequent mortgagee is to be
treated as a disclaimer, and he is to be thereby foreclosed. 'Where
foreclosure is prayed, the plaintiff takes the land for the debt and
costs, and even the original mortgagor is not made to pay costs.
The General Orders make no similiar provision as to incum-
brancers claiming under a purchaser, where the latter has only an
agreement to purchase and the vendor brings a suit for specific
perfqrmance.

Whether the assignee of the original purchaser is an assig-
nee of the whole contract, or of part only, or has only a qualified
interest as a mortgagee from the purchaser, seems to me to make

no difference. The vendor is entitled to make him a party toa -

suit to enforce, the contract, and, at all events where, as in the
present case, the assignee has placed on the registry the instru-
ment under which he claims, and thereby created a cloud on the
vendor’s title, to ask costs against him.

The plaintiffs are entitled to the usual decree, providing for
their being paid their money, and in default that the contract
be rescinded, and for the removal of the cloud created by the
registration of the Bank'’s mortgage, with costs against both
defendants.
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TAIT v, CALLAWAY.
(In CHAMBERS.)

~ Re-hearing,
Held, That two days notice of

—Notice of Setting down,

setting down for re-hearing sufficient.

In this case decree
2nd of May, 1884. Noti
165 was served on the 8t
re-hearing on the 3rd of June
day of Term, and notig,

of re-hearing, for irregularity, on the ground that under orders
170 and 409 the cause should have been set down, and notice
served eight days before the fifth day of Term,

Chester Glass, for defendant, opposed the motion,
Procedure provided for

re-hearing the order or decree o
Judge before the full court, is under orders ¢

The only
f a single
6210 170. These

409, which with the it applies only to matters
out of Term,  Plaingi ' 0
which treat altogether of re.hear
court.  Defendant hag follo
notice under 165, set the caus
#40 into court under order 31
Held, by the referee,
was sufficient, The orq
the courts of Manitoba

wed the law strictly, served his
e down under order"167, and paid
. :

dismissing the motion
€IS specially p
should prevajl,

» that the notice
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McARTHUR v. MACDONELL.

THE STANDARD INSURANCE CO. AND LEWIS AND KIRBY, '
GARNISHEES,

[IN CHAMBERS.]

Garnishing order.—Garnishee (a corporation) not within ‘the
Province.

Application by defendant to set aside a garnishing order. The debt alleged
to be due by the garnishees was in respect of a life insurance policy. The
Insurance Company (the garnishees) had no office in the Province. L. & K,
acted as its agents in Winnipeg, having power merely to receive applications
for insurance. The premiums were payable at Montreal, and the amount in-
sured in case of deagh was also payable at Montreal.

Held, that as the Insurance Company could not be sued in this Province,
the garnishing order should be discharged.

W. E. Perdue for plaintiff,
J- D. Morice for defendant.
[20th June, 1884.]

TavLor, J.—This is an application to discharge a garnish-
ing order obtained by the plaintiffs, garnishing a sum of money
payable by the Standard Insurance Company under a policy of
insurance upon the life of the intestate.

Some technical_ objections to the order were taken,, but not
pressed upon the argument. \

The main objections are, that the debt or liability sought to
be attached is not one, payment of which can be enforced by
suit in this Province, and also that the ¢laim had been assigned
by the administrator before the garnishing order was obtained.

On the first objection the present application must, in my
opinion, succeed. The Insurance Company have no office in
this Province. 'Lewis & Kirby act as agents for the company in
Winnipeg, merely to receive applications, which are forwarded
, to the head office of the company, for Canada, in the city of
Montreal. They have no power to effect insurances, to issue
policies, or to grant receipts for premiums. When an applica-
tion is accepted it is so at Montreal ; *the policy is issued there,
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the premiums are Payable there, and the amount insured is in
case of the death of the insured payable at the office of the com-
Pany in Montreal,

Such being the case the claim is one, payment of which could
not be enforced by a suit in the courts of this Province. The
contract was not made here, nor is it to be performed here,

The order, so far as it affects the Standard Insurance Com-
Pany, must be set aside. A to Lewis & Kirby, it should stand,
For anything that appears on the Papers now before me, they
may be indebted to the defendant,

As the application was to discharge the ordersas to all the

garnishees, and has partially succeeded and partially failed, the
order now made should be without costs,

UNION BANK v. McDONALD.
(IN CsiAvpess.)
Bills of Exchange Act— Substitutional service of writ—Delay in
application to set aside Judgment.

Where judgment obtained and execution plac
application made to set same aside for nearly a ¥y

Held, that after such delay,
irregularity,

Held, that the Provisions of Con, Stat, Man, c. 31, s, 35, as to substitutional
service, do not apply to writs under the Bills of Exchange Act,

Bank of Nova Scotia v. Lynch, 1 M.L. R, 180, reviewed.

G. F. Brophy for plaintiffs,

J: W. E. Dary for defendant.

ed in sheriff's hands, and no
ear, v

the Court would not interfere upon a ground of

complained of authorized service to be effected upon the defen.
dant by mailing a copy of the writ and order addressed to him
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at Chatham, in Ontario, and by posting up copies in the office
of the prothonotary.. The order gave ‘the defendant twenty
days to enter an appearance, and then proceeded to declare that
such service should be as effectual, and the plaintiffs should be
at liberty to proceed, as if personal service had been effected in
this Province. ¢

This order was made, judgment was entered, and execution
Placed in the sheriff’s hands nearly a year ago. The summons
to set aside the order and proceedings was taken out a consider-
able time ago, but by some arrangement betweén the parties it
was never brought on for argument. ‘I do not think that after
such delay I should interfere to set aside the order or judgment.
The authorities holding that where there is delay in moving, the
Court will not interfere to set aside a judgment, even although
the proceedings fo obtain it were irregular, are numerous. On
this, Ketchum v. McDonell, 2 U. C. Q. B. 378; Kerrv. Bowie,
3C.L.J. 150; Richmond v. Proctor, 3 C. L. J. 202 5 McKenzie
V. McNaughton, 3 Ont. Pr,R. 35, may be referred to,

As, however, the question of whether an order can be made
for surstitutional service ‘of a writ issued under the Bills of
Exchange Act has been raised, I desire to €xXpress my views
upon the subject. That Act provides that where the defendant
"has not obtained leave to appear, ‘It shall be lawful for the
Plaintiff, on filing an affidavit of personal service of the writ
within the jurisdiction of the court; or' an order for leave to
proceed as provided for by the Common Law Procedure Act,
and a copy of the writ of summons and indorsement , thereon
; - at once to sign final judgment.” Under the Act
then; there are two modes by which the plaintiff may proceed
to sign final judgment ;- filing an affidavit of personal service,
or filing an order for leave to proceed under the Common Law
Procedure Act. The section of the Act which provides for the

‘granting of such an order is the 17th, and it is as follows : ¢ The

service of the writ of summons, wherever it may be practicable,
shall, as heretofore, be personal ; but it shall be lawful for the
plaintiff to apply from tirte to time, on affidavit, to the court
out of which the writ of ‘summons issued, or to a judge; and
in’ case it shall appear to such Court or judge that reasonable
efforts have been made to effect personal service, and either that
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MARTINDALE v. CONKLIN.
(IN CHAMBERS,)
Security for costs.—Real Plaintiff a third pary,

This action was brought upon a cheque payable to bearer,
which had been paid by defendant, but he had neglected to
have it delivered up to him on payment, and the same came into
other parties hands.

After issue had been joined, a summons for security for costs
was taken out, on the ground that the plaintiff was not interested
and that a third party was the real plaintiff,

From the exaritination of the plaintiff it appeared, that he was
a clerk in the office of Turner, McKeand & Co. of Winnipeg,
and had been asked to have the cheque suéd in his name, he had
no property, he knew nothingof the’suit until about a week
before the examination on his declaration, g):ich was after issue
joined, and had never seen the cheque sued on until about that
time, and should the suit be a successful one against the defen-
dant, it would not be he but 'l‘urner, McKeand & Co. who would
receive the benefit, v

.
Colin H. Campbell, for plaintiff, showed cause to the summons.

A. E. McPhillips, for defendant, contra, cited Wainwright v,
Bland, 2 C. M. & R. 740;. 4 Dowl. 547; Hearsey v. Pechell,
7 Dowl. 437; Tennant v. Brown, § B. & C. 208, 432 ; Mason
v. Jeffrey, 2 Ch, Ch, R. 15 ; Little v. Wright, 16 Gr. 576.

© - [11th June, 1884.]
Dusuc, J.—Held, that it was a case in which security should
be directed, and that the order would be the usual order for
security for costs, to cover all costs of suit incurred, or that may
be incurred by the defendant. Costs of the application to be
costs in the cause.
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0 STEWART v, TURPIN.
(In CHAMBERS. )

Practt':t-—Re.riamping and refiling papers.
G. Paterson for plaintiff—,
amend the bil] of complaint,
stated “that upon such motion
said property and copies of the
defendant and the, pleadings, affi
filed in this cause,”

G. G. Mills for defendant—objected that there was no material
before the Court which coul

d be read on the motion, as it ap-
the matter Proposed to be read was
not stamped for the Purpose of this motion, and that under the

moved on notice for an order to
In the notice of motion it was
will be read an abstract of the
said conveyances made by the
davits and Proceedings already

fl.r! Oitober, 1884.] n
SmitH, J. Held,—That under the wording of section 14 of the
Statite Con, Stat. ‘Man. c, 8, “in case another fee or charge is
due or payable thereon for any other or further use of the same
matter or proceeding,” it is not necessary to refile or restamp in
equity. :

At common law it js 2
the Statute applies ;
restamp or refile,

nd has been necessary to do soand there
but in equity it never has been necessary to
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KING v. LEARY,
(IN CHAMBERS,)

Execution upon Judgment obtained under 206 & 47 Vie. ¢. 23,
and Amending Act.

Held,—That exectition on a judgment signed under 46 & 47 Vic. c. 23, s. 21
as amended by 47 Vic. ¢, 21, s, 10 cannot be issued before the expira-
tion of eight days after judgment has been signed.

W. E. Perdue for plaintiff,
J- D. Cameron for defendant,

[225¢ October, 1884.]
SMiTH, J.—Amiapplication is made in this cause for an order
 directing the immediate issue of execution, Judgment was signed
under the provisions of 46 & 47 Vic, c, 23, and it is contended
that under section 21, as amended by 47 Vic. c. 21, 5. 10, a
judge has power to make such an order.

.\\
/
i

As I read the section, it authorizes the issue of execution “at
the expiration of eight days after judgment has been signed” not
e before, It is then to issue, “unless otherwise ordered.” Eyi-
dently there is power to restrain its issue at the conclusion of the
statutory period ; or to Postpone the issue till some further day,
but not to anticipate the time fixed by the Act. The word
* otherwise ” means at variance with, or contrary to the provisions
v of the Statute, it qualifies the general permission given to issue ex-
ecution at the end of the period, leaving it discretionary with a

judge still further to extend the time.

The words of the section are “execution may be issued unless
otherwise ordered.” Transpose these words and the meaning
becomes still more apparent.  “ Unless otherwise ordered, execu-

y tion may be issued.” Would there then be any doubt’ that the

issue of execution could not take place before the expiration of
the allotted period ?
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REED v, SMITH,

'
Zax .m/e.—Irregularirz'e.r.—Dmmrrer Jor Want of equity.

Plaintiffalleged as objections to the sale ;.
d according to law,

In a bill to ayoiq a sale for taxes,

That the lands were never assesse

That the assessment rolls were never returned according to law, or with
the certificate or oath required by law.

That no taxes were levied by the council for either 188 or 1881,

That in the alleged assessment rolls for the years 1885 and 1881, the alleged
assessment and the levy alleged and claimed to have been made, were of, and

Wwere assumed to be made upon, the north half of the section as one parcel,
That the half section was advertized e parcel,’

That at the sale the land was offered for co
quarter section each,

That the lands were not
required by law,

On a demurrer for want of equity,

advertized in the manner and for the length of time

Held,—That the ﬂll:gations contained in the bill were sufficient in form, and
if proved alleged grounds for setting aside the sale,
Held—That where land was assessed as one parcel, -

a treasurer when sell-
in, has no right to offer it in two or more parcels,
‘4 8! P

4. C Killam, Q. C., for plaintiff,
S. C. Biggs for defendant,

[237d May, 1884.

TAvLOR, J.—This is a suit instituted by the owner of the .N.

W. I of Section 17, Township 3, Range 3 East of the principal
meridian,. to have it declared that 3 sale for taxes of 100 acres,
part of the 3 section, is void, The defendant, who is purchas-.

er from the purchaser at the tax sale, has filed a demurrer for
want of equity,

It is objected that the allegations in th,
bill as to the defects and irregularities relied
sale void, are so vague as to bs demurrable,
gations which limit the earlier
avoiding the sale.

€ earlier part of the
on as rendering the
while the later alle.
ones do not disclose grounds for

VOL. I. M. L. R.
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The first ‘four paragraphs set outthe plaintiffs title,—that the
Municipality assumed to sell the land, when one Fitzgerald be-
came the purchaser, that a conveyance was made to F itzgerald,
and that he has conveyed to. the defendant. Then follow the
objections on which the plaintiff relies for avoiding the sale.

In the §th paragraph two are stated. The first is, that the

- lands were never assessed according to law. The second is,

that the assessment rolls for 1880 and 1881, were never returned

according to law, or with the certificate or oath required by law.

These seem to me sufficiently explicit and definite allegations.

The Statute has laid down how the assessment has to be made,
and how the roll is to be returned.

It may be that irregularities on the part of the assessor about
his return of the roll, do not affect a purchaser, but it is most

certainly essential that there should have been a valid assess- -

ment. As was said by Mr. Justice Wilson in Cogterv. Sutherland,
8 U. C.;C. P., atpage 390, * we should require strict proof
that the fax has been lawfully made.”’ -

The 6th paragraph alleges that no taxes were levied by. the
council for either 1880 or 1881.

The 7th paragraph says, that in the alleged assessment rolls for
these;jyears, the alleged assessment and the levy alleged and
clainied to have been made, were of, and were assumed to be
made upon the north half of the section as one parcel. Now
that does not limit or in any way affect the charges made in the
5th and 6th paragraphs, They charge, no assessment according
to law, and fo taxes levied. It says, the assessment and levy
alleged and relied onwere on the halfsection as one parcel.

| The next Pparagraph alleges that the half section was adver-
tised as. one parcel and as for sale .on account of unpaid: taxes

; {tmoqnti'ng to $28.85.

.{: .Then the oth paragraph says, the lands were not advertised' in

.1 the manner, or for the length of time required. by.law. Counsel
" for the defendant upon this objection referred to Caosnor v.

Douglass, 15 Gr;, 456, but how can I on the argument of this
demurrer say if that case is applicable or not.  There is no
‘evidence before me what the advertisement here: was or how
long it was inserted. Assume, as for the purposes of this argu-
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ment it myst he assumed, that the lands were not Properly adver-
tised, then the sale is liable to be set aside,

The gth paragraph, having stateq that the advertising such
as it was, was of one parcel, the north half of the section, for
unpaid taxes amounting to $28.85, the 10th paragraph says,

that at the sale the lang was offered forvcomp_etition in
two parcels of 3 quarter section

taxes, and one doilar for eéxpenses.

two or more, Whateyer
assessing this land a¢ first
have no doubt that havin
when selling had o righ

may have “been the correct mode of
y—whether as one parcel or as two,~-]
8 assessed it as one parcel, the treas
t to Offer it in any other way.

What right had he to assume that each quarter section should
bear one half of the whole: amount, one may be ten times as
valuable as the other. Then he by the method he adopted in-
creased the amount of taxes for which he sold. Assume  that

urer

by this'quarter section was B14.4255 with '
50 cents for €xpenses, or $14.92%4. The amount for which’j;

In' Yokham v, Hall, 15 Gr. 335 two half lots had begn assessed
separhfely, but sold asig whole, ‘and the sale was held invalig
by the late Chancellor Vankoughnet,

Had the lot been assessed as a’whole,
been'less than upon two half lots assesseq separately, the amount
for statute labor being less, and ‘the wholé lot having been solqd’
for tlie total of the taxes assessed on the tivo halves; the Chan.
cellor held it fatal to the sae, ¢ The aniotint,” he saig « of

the excess can make no difference, whether it is five shillings or
five'pounds. ' : : :

the taxes would have

The allegations contained i
in form, and if Pproved allege
That is'all thay is necessary to
demurrer,

n thisbill Seem to me quite ‘sﬁﬂjgient
grounds for setting aside the sale, .
decide the question raised by this

’fhe demurrrer'fs' oysrruled with. Costs,

each, and sold each for g14.50

e
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ARMSTRONG v. PORTAGE, WESTBOURNE AND
NORTH WESTERN RAILWAY CO.

Corporation— Contract under seal—Hire of servant or employé.

Plaintif, a civil engineer, was engaged by defendantsas provisional en-
gineer at $ 300 per month, The employment commenced on oth of August
1882, he was dismissed on 16th of December 1883 and paid up to that date :
He sued for wrongful dismissal and claimed wages up to gth of February, the
earliest period at which his service could have been terminated by a month’s
notice. -

Held, that as the plaintiff was an imi:ortant official, his engagement was not
binding upon, the corparation, not heing under its corporate seal.

H. M. Howell for plaintiff,
J- B. McArthur, Q. C., for defendants,

[25¢h October, 1884.]

SmitH J., delivered the judgment of the Court* :—

This case was tried at the assizes at Winnipeg, before
Mr. Justice Taylor and a jury. -There was a verdict for the *
plaintiff for $537.50.

The defendant now moves for a new trial on the ground that
the judge at the trial should have nonsuited, because no contract
binding on the defendants was proved. The plaintiff declares
for wrongful dismissal and on the common counts, claiming in
his particulars three months salary.

It appears that the plaintiff was a civil engineer, and was, by
correspondence with one Brown, who acted for the defendants,
engaged as divisional engineer at a salary of $300 per month ;—
His employment commenced on the oth day of August, 1882,
He was dismissed on the 16th December 1883, and paid till
that date by the defendants. For this dismissal he. brings this
action, - claiming by way of damages, wagesup to the oth

. February ; the earliest peried at which a month’s notice could
terminate the current ‘month of his employment. These dam-
‘ages the jury has awarded. : y

3

* Wallbridge, C. J., Dubuc, T, and Smith, J, -
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The defendants resist payment on the ground that there is no

contract, under their corporate seal, engaging the services of the
plaintiff,

It was not urged on the argument that there was any statutory
authority enabling the defendants to contract without sea] : but
the case was dealt with as the

It appears from the evidence that the plaintif’s position wasa
responsible one. He was put in charge of the western division
ilway as engineer of that division,

of the defendants line of ra
and was directed to report to the general manager of the

Company,

If the contract had been made out, I think the plaintiff would
then have been entitled to reasonable notice before actyal dis-
missal.  The cases of Hiscox v, Batchelor, 15 1. T. N. S. 543.,
* 177, seem to establish that
position, and the month’s notice €xpiring on the 9th Feb-
ruary 1883, appears a reasonable time, It doeg not follow how-
ever that the true measure of damages would be the salary, at
the rate agreed on, up till that period.  Still 1 should not be ip-
clined to differ from the jury in its assessment, At that time of
year there was little chance for the Plaintiff to find employment.
The allowance the jury made was certainly not excessive.

Passing on to the main question, that of the binding nature of
the contract itself, I must say I fail to see how the Co'mpany is
bound. ' Itwould be useless to attempt to reconcile all the decisions
upon the point, whilst, in fact, most are not s

- It many of the cases such as Digelev. e London and Blackwall
Railway Company; 5 Ex, 442, which seems opposed to Hender.
sonv. Australian Royal Mai! Steam Navigation Company, 5 E. &

B. 409 ; Zhe.South o Ireland Colliery Company v. Waddle, 1.

R. 3 C. P. 463, affirmed in appeal, L. R, 4 C.P.617; Reutery.
The Blectrse Tejegraph C»,,6 E. & B, 341 the question was not
whether an officer should be appointed under seal;'but, whether
a specific contract to do a particular work required the seal of the
corporation.. . In some of these cases the individual had in fact
undertaken to supply fu"ticles tothe Company and the contract

.

trictly applicable, ;
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was rather one of sale, or manufacture and éale, than of service.
In others the bargain was for specific work to be done and paid
for when done; but not to discharge the duties of a servant,

Throughout the cases there runs a distinetion between trading
and other corp'orations, not always clearly defined or well ob-
served ; but sufficiently plain to indicate that this class-of corpo-
rations is allowed greater latitude than others in dispensing with
the use of the cofporate.seal, It is said that this is necessary'in

{order to enable trading companies to fulfil the objects for which
they are incorporated. No doubt, amidst the turmoil and haste
of the commercial world in which théy strive for existence and
profit, it is absolutely necessary. that they shonld . act promptiy,
and, to do so, must often be compelled to forego the use of their
seals. They must, in many cases, enter into arrangements and
conclude bargaing with the utmost speed and at 2 distance from
the head office in order to protect their property, . or avert a loss,
or gain a profit. Ordinary business €éngagements of frequent
recurrence, where it would be highly inconvenient to reqtiire. the
use of theseal, must also be fairly classed with the transactions
last referred to. It is to these exigencies, and contracts atising
out of them, that the relaxation of the rule in their favor applies.

But can the employment of a servant at so much a week or a
month, to discharge duties as a servant, and not as a special
agent, be said to fall within the Scope or meaning of the contracts
just referred to. I think not. The rule is relaxed in favor of
trading corporations, not because they are trading corporations,
but from the nevessity  of ‘the. case. Where  this necessity
does not exist, I assume that ‘there is no distinotion between
tradipg and other corporations as to the requirement of all pro:
per formalities. - Whether a railway company, a manufacturing
company, a loan company or a municipal corporation is hiring a
servant each is‘equally bound by the general rule. This rule is
stated in the case of Lustn v. Guardians of Bethual Green, L.
R. 9 C. P. g1, by Coleridge C. J. quoting from Mayor of Lug- :
low v. Chariton 6 M. & W, 815, as follows, “Wherever to hold

the rule applicable would occasion very. great inconvenient®. or
tend to defeat the very object for which the J'corporation :swas! -
created the exception has prevailed ; ‘hence the retainer!: by -

parel of an iinferior servant, the doing of acta.very Arcquently:re- .

curring or too insignificant to be' worth' the trouble of / affixing -
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the common seal  are established. exceptions,”* | According to
this rule the ¥hole question of the vilidity of the Parol contract
in this case seems. to turn tpon the nature of the duties the plain-
tiff was hired to discharge, It 1818 clear he could not , be called
an inferior Servant.  He wag ip fact-an officia} of great impor-

ot such a servant a5

It is a recent case
ot seem to he impugned. There the

» €ngaged. the plaintif as
clerk of the workho

employment and they
ithin the year.  His duties were to keep
mewhat complicated ﬁature, requiring some
nd capacity.”” ' Tpe Court held he could not
a5 1o contract under the corporate seal of the

amount of ski]] 4
Tecover as there w,
guardiang,

for a year at $800 per annum could
the ‘year, there being no contract
te seal of the defendants, ¢ Was also followed

These Corporations,
trading corporatig
Pleas in England

The formalitjes attending the exe,
Porations, haye lately received much attention in England. In
Hunt v, Winbledon Local Board, L, R. 4 C..P. Diy. 48, and
Young v, Mayori&e,, of Royal Leamington Spa, 1.R. 8 App.
517, the question was much discussed, ¢ is true the Statute
under consideration in these. cases Provided that no contract
OVer. L0 should. be binding on the corporation unless its seal
were attached:; byt there are many. expressions, ajt tending to

« shew: that the courts befare which, these cases.came, considered
the common gea] necessary in all cases €xcept in a féw well estab.
lished exceptions, like those referred to in Austin v, Guardians
o Bethnal Greom, The language of the Jjudgments generally s

L]
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wholly against any extension of power to corp
“without the usual formalities. £
L]
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ions to contract

Mr. Justice Burton certainly seems to have gathered that

don Local Board, and so expresses himself in Silsby v, Dunn-
ville, 8 Ont. App. 524. There he intimates a doubt that many
cases holding Municipal corporations liable on contracts lacking
the requisite formalities can be considered as longer binding.

The verdict must be set aside and the rule made absolute for a

ROBERTSON v. McMEANS, ‘4 :

Special jury.— Verdict of nine o# moye.

Held,—That section 29 of chapter 31, Con, Stat. Man, » applies both to special
and common juries, and that the verdict of nine or more jurorsis, in either
case, sufficient, :

£

&V, F. Hageland Ghent Davis for plaintiff,
J- S. Ewart for defendant McMeans, !
W. R. Mulock for defendant Brydon.

- [25¢th October, 1884.] ]
ar -
WALLpRlDGE, C. J., delivered the judgment of the Court *;—

In this case, on the argument, the ‘Court came to'the conclu-
sion to grant a new trial, looking at the facts simply; but reserved
the point whether the verdict of nine by a special jury was sanc-

! tioned by Statute. "It is well established that ‘in construing an
" | Act of Parliament the Court aught to assume that the legislature

* Wallbridge; C. J., Taylor, J., and Smith, J.

impression from a perusal of the judgment in Hunt v. Wimble- .

new trial without costs. S
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knew the existing law. The Statute Con. Stat. Man,, c. 31,s. 29,
Queen’s Bench Act, is in these words: ¢ For the trial of
issues of fact in civil cases there shal] be empanelled and sworn
twelve jurors, but the verdict of nine or more of them shall be
sufficient and shal] be the verdict of the jury.”  These words

are extensive enough to cover both the verdicts of common, and
special jury cases,

By Con. Stat, Man,, ¢. 31, s, 14, (Queen’s Bench Act,) it is
enacted that ¢ a]] issues of fact in civil cases, in actions and pro-
ceedings at law shall be tried by a jury according to the law
and practice in that behalf,’’ unless, &c.

By Con. Stat, Man,, c. 36, s, 42, it is enacted that ¢ either
plaintiff or defendant in any civil action in the Queen’s Bench
may of right, have the issues of fact therein joined and the
damages tried and assessed by a special jury according to the
law and Practice in that behaif being and existing' in England
on the 15th c')fJuly 1870." :

This section is re-enacted by 46 and 47 Vic. c. 51, s, 84.

Theé difficulty in this case is raised by reason of the words in
the clause allowing special juries “according to'the lawand prac-
tice in England on the 15th of July 1875 5 at that time in Eng-
land undoubtedly the whole twelve jurors should agree.

But it is to'be observed that the same words « according to
the law and practice’ in- that behalf,”” are used in reference to
common juties as well as jn the clause relating to special juries.

The power of rendering a verdict by nine, or more, is not lim-
ited by section 29 of chapter 31, It may well be held that the
right to give a verdict by nine, applies to special as well as to
common juries, for thk argument is equally strong, as to either.

ust agree, we
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McCAFFREY v. THE CANADIAN PACIFIC
RAILWAY COMPANY.

<
Railway Col—Loss of baggage.— Warehousemen.

Held,—1. A Railway ompany is liable for the loss of a passengers ordinary
travelling baggage, but not for such articles as window curtains, blankets,
cutlery, books, ornaments &c., even when these are packed with the bag-
gage for which they-aze liable.

2. When goods renjain ::}he station at which a passenger alights but it does
not appear that\the Railway Company has charged, or is entifled to
charge, for storage the Company is not liable as warehousemen,

J- H. D. Munsonfor plaintiff.
S A. M. dikins

(25th October, 1884.)
TAvLOR] J., delivered the judgment of the. Court (&) :—

In the month of April 1882, plaintiff's wife purchased from
the agent of the Great Western Railway Company, in the city of
Toronto, tickets for the conveyance of herself and children, from

. Toronto to Winnipeg, over certain lines of railway including
that of the defendants. At the time of purchasing the tickets,
she had her baggage checked, in the usual way, through from
Toronto to Winnipeg.  She reached Winnipeg on the 24th of
April, and on the following day, she and the plaintiff went to
the railway station to get her baggage, and there saw the trunk,
the loss of which is the subject of this action. Her ‘other trunks
had not at this time arrived,and acting, as she says, on the ad-
vice of some person at the station, she did not take it away, but
left it to await the arrival of the others. Aday or two after, the
other trunks arrived, and were taken away by the plaintiff and
his wife. The trunk which had first arrived, had however, in
the meantime disappeared and has never been received by the
owner. For theloss of it, the present action is brought.

The declaration asoriginally framed had four counts, The
first against the defendants as common carriers of goods for hire,

(a) Wallbridge, C. J., Dubuc, Taylor, JJ,
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)

alleging a contract to carry certain goods, and, charging a breach

of the contract. The second is in tort, charging that the goods

were lost/by the negligence of the defendants while in their

Possessioh, as common carriefs, The third is against the defend-

ants as warehousemen and bailees. The fourth is in trover.

Before the trial, a fifth count was added under an order obtained :
from the Chief Justice, for the loss of the baggage of the plaintiff’s

wife, a passenger on the defendants’ railway.

The defendants pleaded a number of pleas, those to the fourth
count being, not guilty, and that the goods in question were%hot
the goods of the plaintiff,

To the added count the defendants pleaded—first, non assump-

sit; second, that the plaintiff did not cause his wife to become
and be a passenger with her luggage as alleged ; third, that they
are not carriers of passengers and their luggage as alleged ;
fourth, that the luggage was not the property of the plaintiff or
his wife as alleged, ; fifth, that they did safely and securely carry
the said luggage ; sixth, that so far as the added count relates to
the following goods, setting them out in detail, the plaintiff’s
wife ¢ as such Passenger caused to be transferred to the defend-
ants’ line of railway, the articles herein-before mentioned as part
of her personal luggage, to be carried as such luggage, and did
not givenotice to the defendants that her luggage comprised such
articles as the articles herein-before mentioned, and which was,
transferred to them as her personal luggage, that the same ‘Wére
not personal luggage, but freight or extra luggage, and should
have been paid for as such by the plaintiff's wife, and the defend-
ants’ would not have received them as. personal luggage, if they
had known what the articles were, and that the same were while
on the said passenger train or at the railway station lost or
stolen ;' and for a seventh plea, that the luggage was taken to
be carried under and by virtue of a contract made with another
railway company.

At the trial of the action a non-suit was entered. The plain-
tiff afterwards obtained a rule calling on the defendants to show
cause why the non-suit should not be set aside and a new trial
had, and thetwo questions now to be decided in disposing of
that rule are, whether the contents of the trunk sued for were, or

Wwere not personal luggage and whether the defendants are, or are
not liable as warehousemen,

.
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&
The contents of the triink as given in evidence by the plain-
tiff’s wife consisted principally of household furnishings, intended
for the use of the family when settled in Winnipeg, ‘Among
them were window curtains, blankets, sheets, counterpanes,
feather pillows, pillowslips, cutlery, books, pictures, parlor orna-
ments, sterebpticon and views. There were also two silk dresses,
petticoats, childrens’ clothing, two suits of gentleman’s clothing,
and an opera glass.

In England, it seems now well settled that the personal luggage
which a passenger js entitled to have carried with him, ‘in right
of his having purchased a ticket for his.own conyeyance, is limit-
ed to such as clothing and such articlesas a traveller usually car-
ries with him, for his personal convenience, Great Northern Rail-
way Co., v. Shephdrd, 8 Ex. at P. 38: or, as it isexpressed in
Story on Bailments, sec. 499, “such articles of necessity or
personal convenience, as are usually carried by Ppassengers for
their personal use.” See also Hudston v. The Midland Railway
Co, L. R, 4Q.B. at p. 371.

The question was fully considered in the case of Macrowv.
The Great Western Railway Co., L. R. 6 Q. B. 612, where
the plaintiff having left Canada to settle in England, sued the
defendants for a trunk contairing sheets, blankets, and quilts,
lost while he was travelling with it _between Liverpool and
London, and the Court held, that the articles being intended for
the use of the plaintifi’s household when permanentl)ﬁett]ed,
could not be considered as personal or ordinary passenger’s lug-
8age, and therefore - the company were not liable, Numerous
other English cases to the same effect might be cited, specially
Calill v. London ana North Western Railway Co., 1 30 BN
S. 819, 0 i

"The Courts in Ontario have followed the English authorities
on this subject. Reference may be made to Shaw v, The

Grand Trunk Railway Co., 7 U. C. C. P, 493. Brutyv. 7he

Grand Trunk Railway Co., 32 U. C. Q. B, 66 and Zee v, The

« Grand Trunk Raitway C., £s50.

In the United Statesa different rule seclis at one time to haye

: prevailed, on the ground, that the length of the journey and the

requirements of travelling would make articles luggage in that
country, which would not - be considered such in-EnglandA,
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Thus in Ouimir v, Henshaw, 35 V. R.. 605, a bed, pillows,
bedding, and bedquilts, carried by a man, travelling from Can-
ada to the United States, were held to be personal baggage,

More recently, however, the American decisions are in accord-
ance with those in England. Thys baggage was held not to jn-
clude a trunk containing valuable merchandize. Pardee v. Drew,
52 Wend. 459 ; nor samples of merchandize carried to enable the
passenger to make bargains, Hawkins y. Hofman 6 HilI’ 586.
So silver ware carried jn the trunk of a passenger has been held
not’ personal luggage, Beiv. Drew, 4 E. D. Smith 59 ‘and so
a dozen silver tea Spoons, a Colt's revolver, or surgical instru-
ments, except the passenger be connected. with the medical
profession,are not, Gi/es V. Faunileroy, 13 Md. 126, The
conclusion to be drawn from the American’ decisions is given in
anote in Redfield's Amerivan Railway Cases, vol. 5 p. 138, in
which " the question of what particular articles may, or may
not, be carried by a passenger as luggage, is considered and it is
there said the very word ““baggage’ or « luggage '’ as ap-
plied to the traveller, implies that it is something which he
““bags up,”’ or « lugs along’’ with him, for his daily comfort and
convenience on his journey.

Following then what seems now to be the uniform line of decis-
ions in England, the United States, and Ontario, there can be no
doubt that the greater part of the articles contdined in the trunk

have carried along with him, in
virtue of his having purchased a ticket for his conveyance, and
the loss of which, will render the carrier liable, No attempt was
madé to show on the evidence here, as was attempted in Cohiyz
V. London and North, Western Railway Co., 10 C. B, N.S 154:
33 C.B. N §: 818, and in Zee v, The Grand Trunk Railway
Co., 36 U. C. Q. B. 350, that the company’s servants knew, or
from the appearance of: the trunk must be assumed to have
known that its contents were not ordinary personal luggage. '

/Althdugh the greater part of the contents of this trunk could
Not come within the class of personal luggage, some of them
did se. The silk dresses, petticoats, and children’s clothing
may fairly be held to do 50, and perhaps the opera glass. The
two suits of gentleman’s clf)thing do not, under the circumstances
of this case, for' the trutk was being carried along with the
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Plaintifi’s wife. Women's dresses carried in a man’s trunk, have
been held clearly not to be personal luggage, for which the carri-
er would be responsible, Missisippi P, Railwayv. K mnet{y, 41
Miss, 671. e

The fact that articles which may fairly be considered personal
luggage are packed and carried with others of a different charac-
ter, does Mot relieve the carrier froni liability, for the value of the
articles, which are personal luggage. It was so held in Bruty v.
The Grand Trunk Railway Co. »32 U. C. Q. B. 66, and in
Great Northern Raitway Co., v, Shepherd, 8 Ex. z0. ' :

As to the count charging the defendants with liability for this
trunk, as warehousemen, we think they are not liable.

The case mainly relied upon by the plaintiffin support of their

liability was Mitchell v. Zancashire and Yorkshire Railway Co.,
L. R 10Q. B. 256. The plaintiff’s counsel, on the argument,
referred to that case as one in which Blackburn J., held, that ifthe
defendants could charge storage, then they were bailees for him
and liable. He further contended that in the present case, the
defendants charged storage upon the other pieces of luggage
brought by the plaintiff's wife, so that they clearly came within
that case. A reference to the case, however, shows that the
language used by the learned judge was, ““I think in this case
the railway company, in holding these goods, could have charg-
ed warehouse rent, and that being so, I think there can be no
doubt: that prima facie there was a liability as bailees for
reward. '’ ;

In that case a quantity of flax having been consigned to the
plaintiff at one of the company’s stations, a notice was sent him
on its arrival requiring him to remove it, and stating that the
defendants held it, not as common carriers, but as warehouse-
men, and subject to the usual warehouse charges. The company
clearly put themselves in the position of warehousemen, and gave
the plaintiff notice that they intended charging assuch for the
storage of the flax. Then there was undoubted evidence of such
negligence on their part as would render warehousemen liable,
The contention of the company on certain words in their notice,
that the goods were ¢*at owner's sole risk,’’ amounted, Black-
burn J., said, to this, ‘“we are to be paid warehouse rent, and
keep them as warehousemen, but we are not to be bound to take
any care of them at all,”’ . |
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In fact, the sole question in that case was, whether under the
notice as worded the company had any liability at all or not,

In the present case the evidence does not show that defendants
charged or were entitleq to charge any storage or Warehouse
rent, for this trunk. As to the  payment ,made on the other
trunks, the only evidence is that of the plaintiff himself, and all
he said was, in answer to a question, ‘¢ Did you have to pay any-
thing on that baggage, ' « Yes, I paid something like $3.00 for
extra baggage and storage.””  Now the plaintiff’s wife travelled
with herself and six children on two tickets and a half one, and
she had with her five trunks for which qQuantity a charge for ex-
tra luggage might well be made. We think before the defendants

. can be made liable a5 warehousemen, there should have been clea-
er evidence that storage was charged by them on luggage or that
they are entitled to make sucha charge, Besides there is no evi-
dence of negligence on the Part of the defendants. The plain-
tif’s wife came about the time of the great floods, which in the
spring of 1882, interrupted railway traffic,

the trunk was seen on
the platform -at ‘the station,

with a number of other trunks, and
the plaintiff did not then take it away but requested one of the
defendants’ servants to putit “under the Platform out of the
drops of wet.”” Then we learn from Mr, Pearse, a witness called
by the Plaintiff, and who is in the employment of the company,
for .tracing lost baggage and freight, that he saw the trunk at
Brandon station, and ordered it to be returned to Winnipeg,
His belief is, that the trunk was on its return to Winnipeg stolen.
He says it could not be delivered to any one, except on a lost
check receipt, and there is no such receipt in existence,

the designation of personal
wife to be $96. 50, and the
higher than his own Wwitness,
hasdone. For this amount thy

luggage is sworn by the plaintiff’s
Plaintiff cannot claim to put them

nonsuit granted at the trial should be set aside without costs. 1If,
they donot, as this is a jury case, and we cannot enter a verdict
unless agreed to, there must be a new trial without Ccosts,

\
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RE DONORE AND WHEATLANDS, ; * i

not

School districts.—Award of arbitrators.—School house
non-existent. -

After a division of the Donore school district, an award was mfm(le under S
section 14 of the Manitoba School Act 1881, of the existing school houses, school ]
sites, and oth‘u" school property and assgs within the territories readjusted. it}H
After the division but previous to the sitting of the arbitrators, the school of t
house of the district was destroyed by fire, : whi
Held,—That as the school house was not in existence at the time of the arbi- pos:

tr?ti?xx, it was n.ot Pproper f(‘)r %he arbitrators tf) c‘harge the new district, > hou
o within whrose limits the building had been, with its value as an asset, and

the matter was referred back to the same arbitrators to correct the asn

mistake. - 3 T)

H. M. Howell, for the Donore district had obtained a rule to as
7isi to set aside an award made under the circumstances stated the L
in the head note. havi

of th
J- H. D. Munson for the Wheatland district, showed cause. Hirc
. \ The word ““ existing ’* in the Act, means ¢ existing '’ at the shall
& : date of the readjustment and division, of the old district. The or th
rule in arbitrations, that unless expressly reserved, no matter can |
ari'si g after the submission can be considered, ought to apply collec
in this'case. The act which corresponded in'this arbitration the g
; to the ‘otdinary submission, was the appointment by the new Th
districts of their respective arbitrators, and this must have been arbitr
before the fire occurred. “The new district of Donore in which above
{ the school house was left was responsible for its safe keeping, Rul
| and was properly chargeable with the loss. The same rule < ‘
J which applies as between vendor and purchaser of buildings i
i after contract signed, should apply. The new district of
| " Donore was in the position of a purchaser of the building :
| - after the division, and by analogy should be responsible for loss
fl of same by fire.
f H. M. Howell supported the rule.
E' r The fact that the building was in the limits of the new dis- :
]
b
o
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property in the building: or site passed. The’buil
the property of the old district.
new district of Donore had been
in the Act means, that the building must be in existence at the
time of the sitting of' the arbitrators; The readjustment was
not complete till after the award of the arbitrators,

ding was still |
No negligence on the part of the
shown. The word ¢ existing’’

[25t% October, 7884.]
Smrtu J., delivered the judgment of the Court :—*
‘The award in question

Purports to be made under the author-
ity of 44 Vic. c. 4, 8. 14.

It values a school house within one
of the districts as an asset, charging that value to the district in
which the school house was situated. Before the meeting, and
possibly before the appointment of the arbitrators, the school
house had been destroyed\ﬁy fire. It should have been treated
as non-existent and no valye have been placed on it.

‘The duty of the arbitrators is, first, to value the assets, then
to ascertain the Habilities, Having' done this, they apportion
the assets, so far as can be done, between the new districts, and,
having regard to this apportionment, they determine what share
of the total debt of the old district each new district should bear.
Here their duty ends. They cannot direct that one district
shall pay money to the other, or prescribe the mode ih which,
or the persons by whom.arrears of taxes shall be collected. They
can however and should direct what proportion of taxes, when
collected, each party should receive, leaving their collection to
the general provisions of the law. a2
The matters referred are th
arbitrators to make a new a
above suggestions.

erefore referred back to the same *
ward,gguiding themselves by ‘the

Rule absolute to refer the matte;

i
T back to the arbitrators, with:
out costs, )

* Wallbridge, C, J., Dubuc, Smith, JJ,
oL I M1 R,
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THE GREAT NORTH WESTERN TELEGRAPH CO. . i ik
v. McLAREN, 1Dbe
. ! ceder
Corporation.—Misnomer.— Pleading.— Collateral agreemént. a bre
Held—That mi of a plaintiff corporation is not a ground for non-suit, > Th
The, defendant must object, by application in chambers, to compel the found
plaintiff to amend, enter;
Held,—That where defendants move for a non-suit upon the ground of - mis- to set
nomer the fact of incorporation of the plaintiff company is admitted. to no!
" Semble, that the question whether the plaintiff corporation does, or does not Th

exist, must be raised by plea. i :
: ‘ at the
Held,.—That ;Where there is a written but unsenled agreement between a tiffs fo

corporation and an individual, parol evidence cannot be given of a
verbal collateral contract (of the nature of that set out in the pleadings) « It i
made at the same time by the corporation,

groung
J- 4. M Askins for plaintiffs. ’ g 17
Colin Campbell for defendant McLaren. 5 &e.
C. P. ‘Wilson for defendant' Whellams. 2. 1
_ [25t% Octoder, 1884.] . 3.1
! SmitH, J., delivered the judgment of the Court (a) :— . 4. 1
[ e ioid : made,
The plaintiffs bring their action upon an agreement signed
il by the defendants in the words following : — : 5. 1
| . . mainta
‘ We the undersigned jointly, and severally, hereby agree and 6. T
| guarantee the Great North Western Telegraph Company, the 'ht
| | sum of one thousand dollars (g1.000), upon condition and in t(;xurg ]
| consideration of 'said Company constructing a telegraph line e
to, and opening an office in, Rapid City, and having the same 7. T
in working order four months.from date, and not later, it being pleas w:
distinctly understood that they will maintain said office for at It wa
least three' years. The above amount Payable by us so soon as judge, t
i the office is in working order.. plaintiff
Witness, (Signed,) D. L. McLaren. : time stif
D. M. Blackwood. (Signed,) C. J. Whellams.” - Opinion
— P Unde
plaintiffs

(@) Wallbridge, €. J., Dubut Stnith, J.
‘ ble to va
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The defendants deny the’ agreement. They then allege the
agreement was subject to a condition that the plaintiffs should
 establish, and continue a special rate of 25 cents for all messages
not exceeding 1o words, and that this condition should be pre-
cedent to their right to recover under the agreement, alleging
3 breach by not establishing the rate.  This is the 3rd plea.

The 4th plea sets up this condition as. a separate contract,
founded upon the consideration given by the defendants in
entering into the agreement, alleges a similar breach, and offers
to set off damages.  These are all the pleadings it seems necessary
to notice. ‘ L 5

"The case was tried before Mr. Justice Taylor, without a jury,e

at the assizes last aututn, when he found a verdict for the plain-
tiffs for g1.080.

It is this verdict which the defendants now move against on’
grounds, :

1. That it is contrary to law and evidence, weight of evidence, .
&e.

2. That the contract imposed no liability on the defendants.
3. That the plaintiffs are not an incorporated company.

4. That the judge had no power to amend, and amendment, if
made, would render the declaration demurrable.

5. That if the amendment be made the plaintiffs cannot
maintain an action on the contract,

6. That, as the contract is ffot binding on plaintiffs, they

ought not to)be allowed to sue until after the expiry of the
three years. : §
5 '

7. That the ¥yidence offered in support' of the 3rd and 4th
pleas was im: erly rejected. .

{ -

It was established at the trial to the satisfaction of the learned
judge, that the contract was that of the defendants, and that the
plaintiffs had performed their part of the agreement, within the
time stipulated. I see no reason to question the soundness of his

- opinion on those points. .

Under the. third plea an instrument under the seal of ‘the
Plaintiffs, or in writing at least, was the only evidence admissi-
ble to vary the terms as the defendants seek to vary the‘m,. The
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e\'iyc’]gnce. vtevnde‘red was that of a verbal undertaking. It was
rightly rejected.. .

The fourth plea would raise two very intricate and unsettled
points of law, had the plaintiff been a private individual, Then
possibly verbal evidence might have been admitted to prove a
collateral contract, and if proved, the’ question of the operation
of the Statute of Frauds upon such contract would have presented .
itself for de&ision. These points however do not rise.

The plaintiffs are a corporate body incorporated under the
Dominion Statute, 43 Vic. c. 66. This Act, by the interpretation
Act, is declared to be a public Act, and consequently the courts
must take judicial notice .of its existence. Church v. Imperial
Gas Co., 6,A. & E. 846.. The learned judge who tried the
casg states that on the application for a non-suit, the corporate
existence of the plaintiffs was not attacked, but the misnomer,

~ by omission of the words, ¢ of Canada.”” In fact, the Statute
establistied its being beyond all question.  The identity of. the
plaintiffs with the corporation mentioned in the Act was assumed
apparently, through the plaintiff’s case; and the defendants them-
selves raised the objeetion, that the omission of these wordé
making up the true corporate name, was fatal. Leave was given
to amend if necessary. : - :

The real objection takcjn‘w’as,bmisnomer and that was urged as
a ground for non-suit. ~This, for many years, has not been the
practice. * In Chitty on Pleading, 467, the rule is thus laid down,
‘“It'was once doubted if a mistake of the plaintiff’s christian or
surname were not ground of non-suit, but it was afteywards
settled that the mistake must® have been pleaded in abatement,
even in the case of a corporation.”” Pleas in abatement for this
cause were abolished by 3 & 4 Will. 4% 42 s. 11, and an ap-
plication by the defendant in chambers to compel t}}e plaintiff
to amend substituted. This was the only remedy open to the
defendants, and, had they embraced it, they would clearly have
admitted the fact of incorporation. A motion for a non-suit on
precisely the same grounds must equally be treated as a like
admission.

The fere_nd’gm‘s urge that if the full name of the plaintiffy had
" appeared on the record, there would have bee a fatal variance.e

- Icannot think so. At the utmost a few words could’ have been
4
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added to the declaration, stating that they sued upon an in-
strument in which they wer

€ correctly described save by the
omission of two words, Rex v. Haugh, 4 B. & Ad. 655 ; Fordes
V. Marshall, 11 Ex. . 166 ; Attorney General v. Rye, 1 Moore,
26; Doe dem. Chancellor of King's College v. Roe 1 Ont. Ch.
R. 111; Ruits v. C. Episcopal Corporation of Sandwich,
30U.C. Q.B. 265.  This seems also the established rule in the

United States of America.  Clitty on Py, @ing, 16th American
edition, 216 note .

It is exceedingly doubtful that ¢

he queStion of incorporation
rises on the pleadings.

There is no plea of nuz tie; corporation.

In the case of 77, 77 rustees of The Berkele}; Street Church v.

B. g, it was held that without plea that
fact was not in issue, All the authorities seem to have been cited

and reviewed, and they greatly preponderate in favor of' the
contention that the plea is requisite, .

As to the objection that the promise is in the nature ofa
r than refer to the language of the
Chief Justice, on Page 19 of the last cited report. ‘“As to the ’
promise being voluntary, we fail to see how that can make any
difference, if the plaintiffs on the faith of defendants and other
Promised subscriptions went on and tore down their church, re- :
built it, and, in that way, did what the' defendants wished and
desired them to do in consideration of his promise.”’

The rule must be discharged with costs,
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KENNEDY v. AUSTIN, i
Proceedings before the Legislature— Taxation of cosis—Practice.

Held, that where a solicitor has obtained from the Speaker of the Legislative
Assembly authority to act in any matter as a parliamentary agent, he can
recover the amount due him for services, without being obliged to observe
all the requirements of the English Act.

Hon. J. 4. M[Iler, Q.C, for}{aintiff
H M. Howell, Q.C., for defendant. ]

: ; [2524 Ottaber, 7884.]
‘Dusug, J. delivered the jndgment of the Court :—(a)

The plaint‘lﬂ' brought his action for services rendered by him
in connection with the charter of the Winnipeg Street Railway
+Company. \

The evidence shows the facts to be as follows i—The ’p]ai‘miff,
who is a barrister of this Court, was employed by the defendant
to preparethe charter of the said Street Railway Company, and to
have it passed through the Legislature The defendant was then

- one of the promoters, and is now the” managor of the said

Company. The plamtlﬂ' prepared the said charter, and, having
obtained from the ‘Spéaker of the Hdiise the proper authority to
act as parliamentary agent, had the bill introduced into the
House, attended its going through the Private Bill Committee,
and took all the necessary steps to procure its passage through
the Legislature. At the trial the jury assessed the value of his
services, and a verdict was entered accordingly.

This rule calls upon the plaintiff to show cause, why the
verdict should not be set aside and a nonsuit entered, on the
ground that there was no evidence to show that the plaintiff had,
one month previous to the commencement of this suit, delivered '
-a bill of ‘account, with items, of his fees, charges, and disburse-
Aments as parliamentary agent in respect of the matters sued for
! herein as required by Statute. \

The contention of the defendant’s counsel is, that the Enghsh =
law lg in ‘force- here, and that. the Imperial Statute 10 & 11

(a) Wallbridge, C. J.; Dubuc, Smith, JJ.
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Vic. c. 69,.5. 2, providing that parliamentary agents as well j :
as attorneys should deliver a copy of their/bills of costs one :
- month before they can sue on them, has not been icomplied with |’ !
’ } in this case. b) -

The argument would have some force if there were no provision
here in regard to parliamentary agents, . The English law is, so
., far as applicable, in force in this Province ; ‘but the enactments
of our Legislature supersede it in any matter where special
provision is made. It cannot be denied that the' Provincial
Legislature has full power and jurisdiction over its' own pro-
ceedings. Rule 70 of the Rules and ‘Orders of the House
provides for the practice of parliamentary agents, and under said
rule the plaintiff has obtained, from the' Speaker of the House, the
authority to act in this matter, as parliamentary agent. This
ought to.be considered sufficient to entitle him to recover the
amount due him for his services, without being obliged to
observe all the requirements of the English Act, which provides
that parliamentary ‘agents must first have their bills of costs
. taxed by the taxing officers of the House—as it i@not shown
that there is such an officer here—and that the bill be delivered
one month before an action is commenced on it.

' The verdict should stand and the rule should be discharged
with costs.

P

CHADWICK v. HUNTER.

(IN ApPEAL.)

Mechanics' lien—Land out of jurisdiction—Personal remedy only.

Held—1. Varying the decree made on the hearing, (a) that plaintiffs were
entitled to a personal order against defendants, Hunter and Short.

2. Where lands are out of the jurisdiction, the Court cannot affect them other-
wise than by proceedings in pertonam, and cannot therefore enforce a
mechanics’ lien by sale of land out of the jurisdiction.

. F: Hagel and G. Davis for plaintiffs.

W. H. Culver and G. G. Mills.for defendants, the Tmperial
Bank. ; !

; (a) Ante 39. ‘
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TAVLOR, J. delivered the judgment of the Court :—(4)

This is a suit instituted to enforcé a ‘mechanic’s lien, the
defendants being’ Hunter and Short, the original debtors, and
The Imperial Bank purchasers of the property. The latter
_answered the bill, while against the two former it has been ta.kefl "
i pro mnﬁsﬂo. i T

At the ‘hearing the bill was dismissed, with -costs, on the :
grounds set out in-the judgment reported in 1 M. L. R, 39.

.*On the rehearing the plaintiffs urged a number of grounds
uRon which  they were entitled to relief, and on behalf of. the’
defendants, The Imperial Bank, numerous additional objectians .
to the plaihtiffs' claim were taken. Most of fhese it is now,

" owing to subsequen/} events, unnecessary to consider.

The' plaintiffs are entitled to have the decree pronounced at’
the hearing varied, so far as it disniisses the bill against Hunter
and Short, and to have a personal order against them for payment

. of the amount claimed, $382.70, wiﬂi intergst. This relief was - *
not specifically asked at the original hearing, nor was the atten-’
tion of the judge who heard this cause called to the fact that
the bill contained a prayer for such personal order.

‘The only relief the plaintiffs could have against: the Bank
would be for a sale of the property, on default in pﬁ,yment of the
‘money, and this it is not now in the power of the Court to grant.

When the plaintiffs filed their lien'on the 3xst of August, 1883,
the property upon which the materials supplied by. the plaintiffs
weré used in building a saw mill, and against which the lien was

: re_gistered, was situated within what was known as the territory
in dispute between_this Province and the Province of ‘Ontario.. _
In the statement of claim registered the land was described as
being situate in the County of Varennes, in the Province of
Manitoba, or.in, the District of Algoma, in the Province of
Ontario. Since the re-hearing of the cause the question in
dispute as to this territory has been the subject of a reference to
the Judicial: Committee of the Privy Council, and a decision

(6) Wallbridge, C. J.; Dubuc, Taylor, JJ. ° o
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~has. been given thereon adyerse to-the claim of this Province:

- While the territory was in dispute the Court dealt with property .

and civil 'rights within it, because the Government of this
Province claimed to ‘exercise, and was de facto exercising juris-
diction. there, hhving a C6unty_ Court office and a Registry
¢+ «office, ‘and granting commissions_'to magistrates and other
« . officials, Since the decision . of the Judicial Committee was
v given these have all been withdrawn, and the Court must take

3

-, 'Judicial notice' that 'the Governmeht is now neither exercising.

nor clainiing to’exercise any such jurisdiction, . ,

~ As the property in question, and affected by the lien sought to _
.. be enforced in 'this suit, is in 4 region now decided not to be -

within our jurisdiction we-have no power to deal ‘with it.

The : Court may make a decree respecting lands out of its
jurisdiction, yet it will do so only so far as it can enforce its
deciee in personam.' Where the lands.are out of the jurisdiction
the Court cannot affect them dir‘eg:;lyf or:otherwise than by
proceedings in personam, of, as it was said by Arden, M. R., in
Lord Cranstown v. Johnston, 3 Ves. 170—*¢ This Ceyrt cannot
act upon the land directly, but acts upon the cohsciencg of the

party living here.”’ .

Here_the only relief the Court can give against ‘the.Bank, .

would be-to order a sale of the land on default in payment of

the meney," and the Court will not make a decree which, it
could’ not enforce by an_ order to deliver possession to the
_ purchaser. W o .

-The decree must be varied by giving' the plaintiffs an order
against the defendants Hunter and Short, for the payment of
$382.70, with costs. In other respects the rehearing is dis-
missed without costs, ' R s e

9,

"
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. PRITCHARD v. HANOVET\. aig)
(IN APPEAL.) - ., ; :

»

t Pleadt‘ng.—‘- “Admissions.—Proof of deed by Registrar's certificate.

: The bill alleged, as the plaintifi’s title to the lands in questiofi, the existence ‘
= of a patent and certain deeds.  The answer, although not expressly admitt-
ing the patent’and deeds, charged that the latter were prociired ‘by, fraud and
deception ; that they were never read over to the grantor; and that the parcels °
were not those intended by the gm:ntor to be conveyed ; and prayed by way of
cross-relief that the patent and the deeds set forth in the bill, should be declar-

++¢d to be clouds dpon the defendant’s title,
' ‘. Held, affirming ¢he judgment of. Wallbridge; C. J.» () that. the patent and

- deeds were admitted by the answer.

Held,—hat the production of a deed from the registry office with the usual
ificate of the regi indorsed was sufficient proof of the deed.
Cqnada Permanent Loan and Savings Co., v. Page 30 U. C. C.P1,

approved. | \ .
i J. 8. Ewoxt and C. P, Wilson for the plaiftiff.
% 4
H, M. Howell and J. S. Hough forthe defendant. . ;
{ ; i dl [grst 0&05:&,&884.]
TAvLor J., delivered ‘the judgment of the Court. @y):—
We are of opinion that the patent and deeds under which the
laintiff derives his title are admitted by the answer and supple-
ental answer. In the answer the fendant says he believes, -
N andl charges the fact to be, that the plai tiff procured Livingstone
AR .to myke the deeds by fraud and deception, And in another
paragraph he says'he believes, and charges the fact to be, that
yeyance by Livingstone: to the plaintiff.was never read
over, and the description of the land was never explained to him
except that. the plaintiff told him it was a deed of the land east A
.. ofMain St. Then the supplemental answer concludes by sub-
mitting that the defendadt is ¢ entitled to a declaration, that \

&‘\,Qy

N

o i (a) ante p. 72:
(¢) Dubue, Taylor, Smith, JJ. % .

#

o
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the patent to the plaintiff and the Heeds set forth in the plaintifi’s
bill of domplaint under which he claims title to the said lands
are clouds upon my title.'" 4 ’

' Even if there were no evidence or admission ofa patent having
issued to the plaintiff, the deed from Livingstane to him of the
15th of July 1874, was produced from- the Registry Office, and
counsel for the defendant admitted that such evidence was given
as would be sufficient to prova its dueexecution and registration; .
if the case of Canada Permanént Loan and Savings Co. v. Page, E

'30 U. C, C. P. 1, is good law. We see no reason to doubt the -
authority of that case. Now if no patent is proved to have issued
both parties have been dealing with unpatented lands, with a

. mere equitable interest in land, and the plaintiff certainly has a
deed from Livingstone long previous in date to that under which
the defendant claims to have acquired his title.

The only title set up by the.defendant is one which he ac-
quired from Neil Livingstone, years after the latter had convey-, =
ed any interest he had to the plaintiff. [t is'true that in the  °
supplemental answer thc defendant modifies an admission made
in his ariginal anser, as to Livingstone having been entitled to . -
4he land, and setsi'up that one Andrew Goudré claimed to be
entitled to the sQuiliernmost portion of the lands, and that the
plaintiff has mot }‘o'btirihed ,a title thereto.  But he stops there.
He does notallege that he has himself derived any title frpm& ”}
Goudré, He cannot set up in this way the title of a third per-' -
sonl.  Asbetweenshimself and the plaintiff both deriving title
ander, Livingstone, the plaintiff seemd entitled to succeed. The
description of tﬁe land would seem to_be gly).s' would enable a
surveyor or other conigetent person to locate it. The regis-
*  trar says he has been able to do so.

Thre rehearing should be disnﬂ%ed,with costs, and the original
decree affirmed. s
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GEDDES v. MILLER.’

’

(IN CAMEERS.)

; Defmdam‘ appearing in person.—Servige.—Filing aﬁdawf.r on

motion.—Reference to judge.-——Cn.rfs

Hela' 1. Wherea deferidant appears in' person he iis entitled to receive( the
. same nohde of proceedings bemg mken, which a solicitor receives.

2. Where lcave was given to file an dﬁdsvnt in support of a motlmh\
leavé was \fO\expressed in the notice, and tke affidavit wasnot filed when
_the notice Was served, but a copy was served with ‘the notice of motion,

Semble, sufficient.
3 The referee cannot refer to a judge an apphcnhqn wlu:'h has lapsed.

4 Where the opposite paity does not appear, costs cannot be given to the

dpplicant-where not asked for by the notice of “motion.
J. B. Médrthur, Q. C., for plaintiff.
" Hom. J. 4. z}lx‘lkr, Q: C., defendant in person. t
. ’ [z0th October, 1884.]

TavLor, J.—This is a motion on the part of the defendant to
discharge an order'made by me on the 17th of October mstunt
The ordér complained of, was one restormg the bill of comiplaint
which had been dismissed by the referee, on the ex pavze applica-
tion of the defendant. The motion ongmally came before the
referee on the 16th of October, he having-on the 15th given
leave to serve short notice of motion returnable before himself
the next day. When brought before me there 4vas on the notice (
of motion an indorsement in the handwriting of the referee re-
ferring the motion to be heard before a judge.

Several objections are relied on by the defendant as-entitfing
him,to have thé order discharged. The first is, that no notice
of the motion was served, that is, that the notice waserved after
six o’clock on the evening of the 15th of October, so that the
service counted as made..only on the .16th, the day  on
which the motion was returnable. The General Order which
regulates the time for effecting service is No. 403, and requires
service. upon. sohcltors to be uude between the hours of ten

o
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o'clock in the forenoon, and four o’cléck in the aftérnoon, ex-
cept on Saturdays, when the service must be before two o’clock
: in theafternoon. This order in terms applies only to service
upon solicitors, and on that ground, the plaintiff relies on his
service as good service even although effected after four oclock.

Possibly service of a notice of motion, or other proceeding,.
which must be served upon the party persenally though he has a
solicitor in the cause, may not be gove:zzg ~as to him by this
order, but the notice of motiog- how in question was not one
requiring service on the party himself, and not on his sdlicitor.
Here the defendant has no solicitor, but appears in person. For
\ the purpose of this suit he is his own solicitor, and is liable to all

. the consequences attaching ‘to one who occupies that position :

the court, and he could not on the plea of being not asoNcitor, but
only the party appearing in person, secure relief from/any blun-
der fallen into through ignorance of the practice. I do not see
in person he should not also have the same advantages as'th re-
\ & ceiving notice of the’ proceedings being taken. In Hatson v.
> Hom, 1 Ch. Ch. R. 293 a motion was made to compela de-
fendant, who had no soljcitor, but appeared in person, to attefd
and be examined at his own expense. He had been served with
a subpena one day requiring him to attend the next. V.. C.
Spragge refused the motion, saying, It would.seem reasonable
to give a party, who has no solicitor, the same time as would be
i given to a solicitor if he had one."”’

In the affidavit of Mr. Phipper‘: it is stated, that when on the
15th of bctobe; the referee gave leave to fserve short notice of
motion, ¢ it wag within a few minutes of four o'clock in the
afternoon, and the referee in granting me sueh leave must have
known that the notice of motion’could not be served that after-
noon before four o'clock.”* Ido not think weight can be at-
. tached to the argument of the plaintiff founded upon this state-

: ment. . In Hart v. Tulk 6 Ha., at p. 613, the Lord Chancellor

gave the plaintiffs leave to serve the defendants with notice of
motion for a receiver, before their appearance, and at the time
of serving them with the subpcena to  appear. The leave was
- given on the sth of February to serye the notice for the 8th. the
first motion day. Some of the dez::d&ntl were not ler\ccd“‘umil

i T

a party appearing in person is presumed to know t ractice of *

why, if all the liabilities of a solicitor gttach to a party apeﬁzring 3\
t

“
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A .
the 6th and on thereturn of the motion, objection was taken ofno
due service, there having been ‘no leave given to serve short
notice. V. C. Wigram allowed the objection although it was
urged for the plaintiff that the Lord Chancellor must be taken to
have impliedly given leave to serve short notice, becauge he
gave the leave he did on the afternoon of the ‘sth, when it was
impracticable to serve defendants in a distant part ofithe country

until the following day.

Another objection taken is, that the affidavit in support of
the motion was not filed when notice was served; and not until
the following day. . It is said the referee gave leave to file the
affidavit next day, this however does not appear. on the notice of
motion.s As a copy of the affidavit was served along with the
notice, perhaps the objection could be got over, following the re-
cent case of Hampden v. Wallis, 1. R. 26 Ch. Div. at p. 746,
where notwithstanding an order of court whicl required that on
such a motion as there made, a copy of any affidavitintended tobe
read, should be served with the notice of motion, affidavits which
were afterwards filed and copies served were allowed to be read.

The next objeétion is, that the motion was made before the
referee on the 16th of October, and that on that day, he neither
made an order, reserved judgment, nor adjourned the motion,
buton the next day referred it to ajudge, when in fact it had lapsed.
I am afraid this objection is a good one. It ‘is not necessary
that a reference of a motion to a judge should be made by the
referee at once, upon its coming before Him, for it may only be
after argument; and even after he has reserved judgment and has
considered the matter, that he will arrive at the conclusion, that
the case is one proper for reference to a judge, but when a
motion.does.come before him, he should deal with it one way or
another. Here he, as I understand, simply’ refused to- do
anything. : ! ;

The fourth objection is, that the order thoughmade by a'judge
. purports to have been made by the referee, that is, as I under-
) stand, there appears on.the margin of the order, the words ‘“In:

chafbers, The Referee.’” There is nothing in this objection.
The General Order 200 says, *all orders 'made in chambers
are to be signed by the referee and further authenticated by the
stamp of hisoffice.”” No doubt the practice has, been, and it.is

T

“ exceedingly convenient, to put on chamber orders the name of
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is at issue either plaintiff or defepdant may give notice of trial,
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the particular judge making the order, ot of the referee, but the
orders of ‘court nowhere require this to be done. The putting
his name on the order is therefore in strictness mere surplusage.
Section 22 of chapter 31 ‘Con. Stat. Man., applies only to pro-

ceedings before a single judge in court.

It is also objected that the order complained of as drawn up,
orders the-defendant to pay costs, while none aré asked by the
notice of motion. No doubt this is irregular.  Where the
opposite party does not appear, the order .granted. cannot go
beyond the notice of motion. ‘

On the whole, looking at the objections and the irregl‘;larities
complained of, I think the order must be set aside. As was said
by the Master of the Rolls, in Saloman v. Stalman 4 Beav. 243,
a party taking an-order upon affidavit of service, takes it subject
to every objection that can possibly be made to it. The Court
has gone very far in giving effect to objections to such orders, :
thus in Moody v, Hebberd, 1i Jur. 941, V. C. Wigram discharg- : e
ed such an order, on the objection taken that the notice of
motion was addressed to “ John James Fourke, 'plaintif’s solici-
tor,"” instead of to ‘* John Joseph Fourke.” = :

The order of the 17th of October must be discharged, and sl
set aside, with costs, which I fix at §5.00.

PLAXTON v. MONKMAN,

(IN CHAMBERS.)
Interpleader issue—Notice of trial,

Held—Thatif on an interpleader issue the plaintiff | does not give notice of

trial, the defendant’s proper course is to apply to the Court for an order
to bar the plaintiff.

The defendant having served nétice of trial of an interpleader : \/
issue the plaintiff obtained a summons to set’ same’ aside on, T
among other grounds, that it was not competent for the defend-
ant to give notice of trial in an interpleader issue.

R. Cassidy for plaintiff, :
G. B. Gordon for defendant.; . g

/ : [22nd October, 1884;]
TavLOR, J.—It is provided-by Reg. Gen. 31 that when a cause

. q
-
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but as T understand an interpleader issue ‘is'not a cause, and is
never spoken of assuch. If a claimant who is plaintiff in such
an issue doe§ not proceed therewith the proper. course is to apply
to the Court for an order that he_ may be barred, not for: the
defendant to enter a record and glve notice of trial. The notice
* oFtrial served here thust therefore be set aslde as m'egularly
given

MANITOBA LAW REPORTS.

‘THE MERCHANTS BANK v. PETERS.
1 (IN CHAMBERS.)

Interpleader—Con. Stat. c. 37, s. 65.
' Whefte goods delivered to a common carrier by F. were selzed by the sheriff
under an execution against P,

Held,—That the carrier could not under Con Stat. c. 37, s. 65 call upon the
execution creditor and sheriff to: interplead with F.

W. Bearssto for Canadian Pacific Railway Co.
W. E. Perdue for the Shenﬂ' and Merchants Bank.
N. D. Beck for Farrer

Certain goods having been delivered to the Railway Company
by Farrer to be carried to Toronto, they were seized by the Sheriff
of the Eastern Judicial District under an execution in a suit of
the Merchants Bank v. Peters. On the* retirn of a summons
obtained by the Railway Company under the provisions of Com:
Stat. c. 37, s. 65, calling upon the Sheriff, the Bank and Farrer '
to interplead as to the ‘goods, the Bank abandoned all claim to
them, and submitted to be barred. Farrer claimed costs against
the Bank.

[£8¢h October, 1884.]

TAYLOR, J.—The‘{Statute was intended for the protection of
carriers against ‘actions which might be brought or threatened 'by
rival claimants to goods, and does not in my opinion extend  to
_ the case of goods in the possession of a carrier seized by an offi-
™ cer of the law under legal process. The Railway Company have

improperly brought the parties before the Court and any claim
Farrer has for costs can only be against the Company.




: ARBITiATIOﬂ.—LhHqu of Agent—Award and contemporancous

INDEX DIGEST.  *

# ' »
AFFIDAVIT OF SERVICE. Sz PRACTICE. PAGE
ALIMONY.— Jurisdiction.— Construction of Statutes—Bill for alimony
and maintenance.  He/d, upon demurrer—r1. That, although by a
strict literdl interpretation of Con. Stat., c. 31, 5. 6, the Court would
have no jurisdiction to decree alimony, yet as to so hold would make
other provisions of the Statute meaningless, a more liberal interpreta-
tion, one which would give the Court the jurisdiction it was evidently
intended should be given, ought to be adopted. 2. That under Con.
Stat., ¢. 31, 8. 3, the Court has power.to decree alimony. 3. That
alimony may be decreed apart from divorce or judicial separation, *
although not 50 in England. 4. A single judge has jurisdiction to de-
cree alimony. Woodv.Wood. . . . . ... ... ... ... 317
APPEAL, NOTICE OF. See PrACTICE. ¥

APPEARANCE. See PRACTICE.

memorandum. — Sigwing award.—A contract was expressed to be
mixde between “ D., of the city of Toronto, of the first part, and H.,
 Superintendent, of. the city of Winnipeg, Manitoba, of the second
part.” It'went on to say :—* The said party of the first part, in con-
ideration of the agi of the said party of the second part
hereinafter contained, hereby agrees to build, construct, and set up com-
plete in the city of Winnipeg, gas plant of wrought and cast iron for a
Gas Works there, as follows.” Then, after a detailed statement of
the articles to be supplied, * In consideration of the agreement herein
set forth and stipulated to be performed by the party of the first part,
the said party of the second parf agrees'to pay to the said party of
the first part the full sum of $12,500, for such iron gas plant as
hereinbefore described, to be paid as follows,”. and then the time and
mode of payment are set out. H, appended to his signature the
words :—* Superintendent for Building Gas Works at Winnipeg for

W. Merick, of Oswego, N.Y., aud others.” Held, That H. warper \ "~ .
sonally liable upon the contract. . An arbitrator enclosed'in.an envelope:
his award and & memo, containing an ‘exhaustive reviéw of the cases

. ¥OL L. L. & L v
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taken an erroneous view of the law. The envelope was marked
) “Doig vy Holley, Award, Arbitrator’s fee, $100.” On the memo.

: was indorsed :—¢ This memo., after perusal by the party taking up
the award, is to be given to the opposite solicitor, who, after perusal,
is toreturn it to me. W. L.” ZHeld, That when the grounds of the
arbitrator’s decision appear in some contemporaneous document de-
livered with the ‘award, the Court can look at it,and will entertain

view of the law. Upon the argument of a rule to set aside an award, it
was objected that the motion paper on which the rule was obtained,
making the order of reference a rule of court was not signed by coun-
sel.  Held, That the objecklon if'a good one, should be raised by some
 proceeding to set aside or discharge the rule. It was further objected
that there was ho .evidence proving the execution of the award. The
order required that the award should be in writing. #e/d, That it was
not Decessary that the award should be signed. - Doig v, Holley . . .

following was one of the provisions: “It is distinctly agreed that

set aside the award for misconduct of the arbitrators, and on other
grounds, ‘Held,. by the full conrt, That although, tnder the pro-
visions of the agreement, the partiés were prevented from having the
submission made a rule of court under C. L. P. Act, 1854, s. 17, yet,
as a bill could have been filed in'equity to impeach the award, the rule
might be amended by adding, after the style of court, the words

ment against the same défendants by another creditor. A fifth

ularities, which might be tdken’advantage of by the defendant, are
not open to third parties. 2. A judgment may be attacked by a ithird
party on the ground: that'it is signed ‘as against ‘the firm, and " that ‘the

: . fifth creditor 'was entitled to share with the attaching creditor, ‘it
3 not beirig necessary for subsequmt credxtors to " issue nttnchmentu
o Fischel v, Toﬂnund ok R

e — .s«xPsnFncz..v e

PAGE

an application to set aside the award as founded upon an ep'roneous'

Tty e i Jg’re:mmt not to appeal. — Setting' aside Award., —“ln :
Eynity" inserted- in a rule.—F. & B. agreed fo an arbitration.  The

«each party hereto' shall at once obey the award, and, shall not appeal ..
from or move against the same, or in any way resist the same; * ¥
* % and no resort shall be had to any legal or equitable, proceed-_ 3
ings to resist ‘or alter the same.” On an application by rule sisi to,

“in equity,” after which relief could be granted: Re Fisher and
Brown . . ;
—————See ScHoOLs,

ATTACHMENT, Priorities. —Exmman Creditors—Three creditor!
issued ‘writs of summons, prior to the issue of .a writ of attach-

i issued 4 writ of ‘after ‘the attachment,” The three ob-
o tained executions first. In settling the priorities, /eld, . Mere irreg-

debt was the private debt of a member of the’ firm only. 3, The"

61

116
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ATTORNEY AND CLIENT.— Pari, taty Agency.~—Proceeding
before the Legisiature.— Taxation of Costs.—Practict—He.d, That
where a solicitor has obtained from the Speaker of the Legislative
Assembly authority to act in any matter as a parlianientary agent,
he can' recover the amount due him for services, without being

obliged to observe all the requirements of the English Act. ' Kennedy-
v, Austin ’ ; o

PAGE

BANK.——Bant and. its Branches—Plaintiff applied -for payment over,
by the Bank, of money deposited with it at the branch office at
Winnipeg. Previotis to the garnishee order being made the money
had ‘been paid over by the head: office at Toronto under sequestra: -«
tion issued against T. in Ontario. Heldyfollowing Irwin v. Bank of

Montreal, 38 U.C. Q. B. 375, that a bank and its branches are but
one concern, and that the application must therefore. be disch ged
with'costs. Bain ». Torrance . . . ] e Wy

BAPTISM. See EVIDENCE : 9 4

BILL OF EXCHANGE,—DﬂubeI«l document, twhether Bill of Ex-

" change or Agreement.—Acceptance —Defendants accepted two drafts,
in the following words : . We will keep the sums of $605 and $405.25
from the first estimate of McLean and Moran' & Co., as requested
above, provided.they have done sufficient work to earn that sum.”
Helg; To be proper bills of -exchange. McLean ». Shields . . . . . 278

' BRIDGES, ! See NaviGation, j - /

CHEQUIE.—‘—Im{ar:er of Cheque diverted from its original purposé.—
Using papers at Ttial—H, being indebted to the defendant in the /
sum qf“lsoo, procured him to_ indorse his (H's) cheque for $1,000,

, upon a bank at N., out of the proceeds of - which the debt was to be '

“‘paid.  H. and the defendant went to a fank at W. to get the cash for
the cheque. 'H. alone, went into the" manager's room, and, on his
return, informed defendant that the cheque had been left with the
manager, ﬂho wgoul,d send it for collection to N, H o in fact, retained
the :cheq;lg,‘ muj afterwards transferred it to plaintiff . for value. Held,
That defendant was liable upon the cheque.  /feid, That the examina-
tion:of npqtytoun action, taken for the purpose of discovery, may
be used at_the trial, to_contradict the same party, but cannot be put
in evidence as an admussion, Arnold . Caldwell . , . . . . . 81, 115

' CLOUD 'UPON “TITLE — Pasties. - Costs.—-S, conveyed land to th
" Plaintiff; who registered his conveyance. S. afterwards conveyed 'the
@ -same land to Fr., who conveyed to Fo,, wha' conveyed to the de, %

“fendant. . Aeld, That although the registry showed a good tifle in N
plaintiff, the defendant's donveyances should be declafed to ke clouds, ; \
‘and be removed.” 2/d; ‘That Fo. and Fr. were not necessary parties. N
Held, That the defendan§ must pay the costs. Blair v.Smiith.. . | 3

COMMISSION.  S¢e Evibexce.
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CONTRACT. 'See SALE OF GOODS. =

‘ CORPORATION.—Calls.—Liability of Shareholders for amount of
unpaid stock.—The defendant signed the following d
which was written upon a page of a book, kept asa minute book of
the tings of various. p who intended forming, a company :
«We, the undersigned, do hereby agree to pay for the amount, of
stock after our respective names; and we further agree and bind our-
selves to abide by the by-laws, rules, and regulations of the asso-
ciation.” The defendant did not sign the petition for letters patent,
nor any ‘ dum of iation, but paid $10 on account of his

. subscription for'a share. In an action by fhe plaintiff, a creditpr of
the company, for unpaid calls, Ae/d, That the defendant was not

liable. Allanz.Gordon . . . . . .. VEdlotrsise v 0y T I3
Collateral agr nt— Held, That where there is & written
but led between a corporation and an individyal, parol

ag
evidence cannot be given of a verbal collateral contract (of the nature

of that set out in the pleadings) made at the same time by the cor-

poration. Great North Western Telegraph Co. v. McLaren . . . . 358
Seal, — Hire of servant or employé. — Phintiff, a
civil engineer, was engaged by defendants as provisi 1 engi at
$300 per month, The employment commenced on gth of August,
1882; he was dismissed on 16th of December, 1883, and paid up to
that date. He sued for wrongful dismissal, and claimed wages up to
oth of February, the earliest period at which his services could have
been terminated by a mbnth’s notice. Ae/d, That asthe plaintiff was an

important official, his engag was not binding upon the corpo
tion, not being under its corporate seal. Armstrong v. Portage, West-
.. 344

bourne and North Western Railway Co. . . . . . . . . .. v
See FOREIGN CORPORATION, :

COSTS.—Co-defendant.  Costs of Defendant against.—The bill was
filed against Y.and S., to remove from the registry a conveyance
from a former owner to Y. as a cloud on the title, Plaintiffs had
agreed to sell to S., who - declined to plete on t of the
registration of the deed sought to be removed. S. allowed the bill
to be noted pro confesso against him, but appeared at.the trial and
asked for costs against his co-defendant Y., on the ground that by

. registering the conveyance to him the suit had been occasioned. Held,
That the app of S. was y, and he was not entitled
tocosts. Sutherlandw. Young . . . .v + o s ¢ a0 94

See Croup UPON TITLE.

COUNTY COURT.—Juricdiction —Brisehols v. Poudsies . . . .. . 29
" DEPOSITIONS. . See CHEQUE, ~ _
/ ELECTION. See PRACTICE. \
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Y PAGE
ENTAIL,—~Barring entail— Envolment of deed —A conveyance bar-
ring an entail does not, require enrolment, registration being sufficient.

Reidw, Whiteford . . . . ... .. .. .......... « . 19
EXECUTION.—ZExemptions.— Practice—E pti from i

under Con. Stat. Man, c. 37, . 85, sub.-sec. 8, as amended by wg Vic.

¢. 16, s. 6, discussed. Brimstone gounntl . . 302

See ATTAC T. PRACTICE.

EQUITABLE ASSIGNMENT.— Notice.— Held, by the full court, affirm-
ing the decision of: Taylor, J., that an equitable assignment of a chose
in action may be made by any words or acts showing a clear intention .
to assign; a jzed or writing is nof necessary, McMaster . Canada
e, L. s e 309

~— Order to pay.— Validity nj.’ assignment, — Statute of
Frauds. — McK. /& ‘McQ. being indebted to defendant, gave him
an order directed to the mayor and council of the city of W,
requesting them  to retain $600 from money coming to them,
and pay same to defendant. Shortly after McK. gave plaintiff an

. order on defendant in following terms: « Will you kindly agree to pay °
Edward Lynch the amount of money due us on order for tanks to cor-
poration after you receive same from the chamberlain, to be paid by
him to men for work on same.” ' Defendant indorsed the order as fol-
lows: ¥ will agree to pay the balance of money upon the order you
gave me on the city chamberlain, first deducting the amount you owe
me, and the balance I will pay: over to the said Edward Lynch.”
Held, That the acceptance by defendant was valid, and bound the
aceeplor to pay. Lyncho, Clougher . . . , . ... .., ., . 293

Registration of patent.— Recitals in patent.—A half-
breed .child conveyed all his “right, title, interest, claim, property,
and demand both at law and in equity of which he is now in Ppos-
session, or of which he may hereafter become possessed, of, in and
to the said land to which he is, or may become, entitled as heir-
at-law of such half-breed in the said Province of Manitoba, where-
soever the same has been, or may hereafter be, allotted.” Held,

EVIDENCE.—Commission. Evidence by,— Order to read at the hear-
ing.—Orders to examine made before cause a¢ issue~Held, Affirm-
ing the order of thé referee, that evidence taken abroad under an
order may be read at the hearing, although the order dces not state
that the evidence may be so read, The proper time to obtain a com-
mission (where the bill is not merely for discovery) is after isshe. But
_where, upon notice, orders to take evidence abroad had been made
before issue, Held, That the depositions. would not, on that sccount,
be suppressed; the proper course was to have appealed against the
orders, Grisdale v. Chubbuck ., » . v . .%o vui . ]

A good-equitabl L. Sutherland v Schultz. , . . . . . 13

. ¥
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PAGE -

i iaasns Title to Land.— Production. of original will—Age—
Certificate of Baptism.—Held, To prove title to land the original will
must be produced and execution proved--probate is not sufficient.
Held, That a certificate of baptism, signed by the proper offieial under
Con. Stat. c. 16, 8s. 1 and 16, was admissible in evidence. Suther- '
land ». Young . . . . . . oy e A el e

— Registry Act.—Held, That the production of a déed
from the registry office with the usual certificate of the registrat,in-
dorsed was sufficient proof of the deed. Canada Permanent Loan
and Savings Co.v. Page, 30 U. C. C. P. 1, approved. . Pritchard .

2

Hanover . . . . ¢« oo v Wt iy e s 37t
—— ——— Set CHEQUE, EXTRADITION, PLEADING. :
EXTRADITION.— Evid Evidence of inndcence,— Proof of hand-

" writing. — Admissibility of ' confessi — Held, 1, That evidence
to disprove the crime is inadmijssible, 2. Admissibility and
strength of evidence as to handwriting discussed. » 3. Admissibility of

* confessions'discussed. Re George A. Stanbro . . . . . . . . . . 263
~—Habeas Corpus.——Form of taking evidecne.~
Where prisoner was charged with an extraditable crime, .and the
evidence was taken down in the narrative form on the judge's. notes, *
and by way of question and answer by a shorthand  reporter which
were afterwards extended by the reporter, but were not read .over to

38

1 q
5

the witnesses or signed by them, Ae/d, Upon habeas corpus that there .

was no evid that is no evid that the. Court could look at—as

Ui proof of the alleged crime. Re G. A.Stanbro,.. . . . <. .. 325

*FIXTURES. - See REPLEVIN.
FOREIGN CORPORATION.—Banking business.—A foreign corpora-

tiont loaned money on gage in this Province.” The tgage was
executed in the foreign country and the advances made there, ' The
corporation had no'licence to do business'in Manitoba, A2/d, That the
mortgage was valid and vested the land in the corporation.  The plain-
iff corporation had for its purposes * The investment of capital on the
security of real estate, p | property, assets and obligations,” and'
was prohibited from engaging “in the business:of - banking.” The

. plaintiff corporation made loans to L. & Co,, taking notes from which
the interest was deducted in ad D.,a member of the firm of
L. & Co., made a mortgage to the plaintiff corporation to' secufe pay- -

. ment of thé moneys so advanced, Ze/d, That the mortgage ‘was not
witra vires; Farmers and Traders’ Loan Co. v, Conklin . , . 2 a8

FOREIGN JUDGMENT.—Action on foreign judgment.—Action uppn
a judgn btained in the Province of: Quebec. Service of the wit:
in the original dction had been effected ‘by advertivement, Defep-
dant: never \resided in'or carried-on business in the Province of Que:

bec, and had no personal knowledge of the proceeding in' the action, :
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Held, That the defendant was not bound by the judgment. Plaintiff

declared on two promhissory notes made by the defendant in favor of
the B. W. M. €o., and indorsed by the Company to plaintifi. The
notes, when produced, appeared: to be indorsed by the Company, but
the plaintiff gl'd not obtain title direct from the Company, The Com-
pany had-bgcome insolvent, and the notes had become vested in D.,
the efficial assig; Subsequently R. was appointed creditors’ as-
signee, who sold the notes to the plaintifi. - No assignment from D, to
R. was proved. Held, That without such proof plaintiff could not
recovet. Schneider ». Woodworth .. , , G e

41

- Defence which might have beer set up in Foreign
Court.—Meyers v. Prittie. . ., . . . .. ., . el iy

% Striking out Pleas  disposed of in original action.—
Action upon a judgment obtained in Ontario for goods sold and deliv-
ered to a firm of which' defendant was a mempber. The defendant
defended the original action upon the ground that prior to the sale of
the goods the defendant had leit the firm, and had so notified the

- plaintiff, After a vérdict had beeh entered for the plaintiff the defen.’

dant moved in Term for a new trial, upon the ground that the verdict
was against law and evidence and the weight of evidence, but his
motion was tefused and judgment was entered for the plaintiff. In the
present action the defendant pleaded the same’ def On motion to
strike yout the pleas, upon the ground that they delayed and em-
barrassed the plaintiff, Ze/d, That the pleas should be struck out, and i
the plaintiff: perniitted to sign judgment. Gault ». McNabb . . ba 38

FRAUD, DEED 'OBTAINED BY.—lntaxirah'm.\——Em'dmu.—Phin-
tiff gave defendant a mortgage and suk quently da
tohim of the equity of redemptfon, Plaiptiff d that the convey
was obtained from him by fraud and while intoxicated through drink
supplied to him by the defend u;in (defendant’s) hotel, /7,
That the evidence did not establi (the fraud charged. Xe/d, That
though plaintiff was a hard drinker he/had’not becore s6 incapacitated
for business that equity would rélieve him from_his acts,.and the bill
must be dismissed with costs. Mcllroyo. Davis , . . , . .. . 53

"

Rescinding sale.—Defendant H. sold land to defendant C. at
#$10 an acre ; defendant C. sold to plaintiff at $30, representing to him
that he was acting as agent for the owner; Plaintiff purchased, believing
defendant C. to be an:agent merely. Plaintiff would have madeé fur-
ther enquiries before purchasing had he known. that C. was the real
owner. . C. procured H. to convey direct to plaintiff, The considera-
tion expressed was the higher. price. H. was no party.to the fraud.
Held, That the plaintiff was entitled to have the transaction cancelled.
Held, That as against H. the bill must be dismissed with costs,
Hatchinson v.Calder , . il g T
; .&Ym ‘.,?"!QW e RRIS ST X
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. FRAUDULENT ASSIGNMENT.— 7. O. U.— Assignment. — Inter- ©
pleader~An 1. O. U, wasmade by McD. & R, in favor of McL,, and
assigned‘by him to the plaintiff. Subsequently McD. & R. were served
with_a garnishee order,in a suit of the present defendants against:
McL., attaching all moneys due by them to A, D.McL. McD.and

R. interpleaded. Ke/d, upon the evidence, that the assig! was
only a contrivance and not a real transaction, and was void as against *
the defend: B . Merchants' Bank of Canada . . ... . 260

FRAUDULENT CONVEYANCE.—Zxemption from seisure.—Defen-
_ dant, J. S., took up a quarter section as a homestead, performed settle-
'8 . " ment duties, and obtained a patent. He then made a conveyance to .,
J. R, and ]. R, conveyed to M. S., the wife of defendant J. S. Sub-
sequently td these y , plaintiff obtained judg at’law
i bgainst the defendant J. 8. The conveyances were without considera-
{ s tion. J. & had no other property. Within three months after the
tion of the convey ) to the amount of $1,388.38, %y
) against J. 8., were placed in the sherift's hands, Ae/d, 1. That the ¢ :
] conyeyances must be set aside, and equitable execution decreed. 2. That
4 it is not necessary that the debts should have become payable before
i the fraudulent disposal of the property was made. Brimstone v,
| Smith, - . . . .. 0 o 302
{ FRAUDULENT PREFERENCE.—Confessing  judgment.—In pur- \
{ e suance of an agreement made between the defendant McL. (who was
v - then in insolvent circumstances) and certain of his creditors, twq docu-

ments were executed, By the ohe,'the creditors signing it ed to’
release McL. from any liability upon notes they had received from
him then under discount, and to(Tfidemnify him by -zetiring these at 5
maturity, reserving, however, thei ¢ img against him in respect of the
! ; original consideration for which the notex were given. By the other
| docurnent the same creditors assigned and transferred all their claims
against McL. to the defendnnt McK., in order that one action might i
be brought for the aggregate amount of the claims, The amount re- (s
. -covered to, be distributed among these creditors pro rata. A writ was :
! issued on the 26th of June, and defendant McL, served. An -ppelrl'
ance was entered on 28th of June ; the same day a detlaration was
{ filed and served, and a plea of paymefit filed for the defendant. The
| 5 same day defendant McL. was examined, and on the next day an
! : order was made striking out the plea, upon which jidgment was
signed and execution issued, Upon a bill filed by the plaintiffs who
s were subsequent creditors, Keld, That the judgment recovered by !
McK. against McL., and the execution issued thereon, were frandulent
and void as against the plaintifis. - Bank of Nova Scotia v. McKeand. 175

Confessing judgment.—In p; of an sgree-
ment made between the defendant H. (who wasthen in insolvent cir-
cumstances) and certain of his creditors, two documents were exe-

* " cuted. By thefirst the creditors released H. from ell lishilityiw sespaer
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of notes, held for his;indebtedness to.them; and. und k- toindemnify
him  against the payment of any such .notes as nnght be. under. dis-
count,. -By. the same instrument_ the, original | debta. were. ravived, and
became imuediately payable. By the second instsument the, creditors
assigned all their claims to the defendant, D)., in..order:that. an action-
might be brought for the recovery of all the claims. It was at the\
same time- verbally agreed ‘that such  an-action':should: at- once be '
braught; ‘and' that defendant. H. should- f*ﬂlmothe obtajnirig of- the
judgment. - On the day after the ion of these'd & Writ
wasissued. ‘Service'was at once accepted by an'atterney for Hi' De.
claration and pleas were filed on_the samie\day." On-the-day following
* the'defendant was examined on his pleas,‘and- on-the’ next' an‘order

+ was made striking out the pleas, upon which judgment-was-signed and
execution issued. * Upon a bill filed by a subsequentjudgment-¢creditor,

Held, That the judgment obtained by D, 0id, as against the plain-
tiffs, as being a fraudulent preference. Union Bank of Lower Canada
BDBUgHRS s e L el el s 135

GARNISHING ORDERS, PRIORITY OF—Beach ».Graves. . 26
HALF-BREED CLAIM. . See EQUITABLE  ASSIGNMENT.

IN]—UN CTION; MANDATORY .= /uterin dnjunction.~Held)That on
a/motion ex parte for an injunctiou, all factsowithin s the ckmowledge of

the.applicant and matennl to, the application must: be:discloseds: A
. mandatory injunction 1 restore vbuildi gs'to theirf ";"‘ dati
. vefused upon.motion, Stewart o Turpin . . . ... . . . ... 323

INTERPLEADER. Common carrier—Con. Stat. c. 37, $. 65.—Where
goods delivered to a common carrier by F. were seized by the sheriff
undér an execution against P. Z/Z, That the carrier could not, under
".Con. Stat. ¢.:37, 5. 65, call. upon the execution ereditor :andsheriff to
interplead with F. . Meychants’ Bank o Reters . , .. . . . . 370

o Interest.=~Money i Sheriff's: hands: “l{t/tl‘ As

‘““between two execution creditors: the - first is‘entitled to interest on his
judg out of moneys ining‘with sheriff: pending-the trial of an,

mterplender issuel' ! Wolff ef a/ v: Blackh McKeinnen ¢ a/ 94 Black . 243

See PRACTICE.

ENTERPL&ZADERrORB‘ERy-IomoMnknmihhuood Erieni 31

INTOXICATION." Held, That drunkenness is not a'grotind for setting
aside 4 contract, if it caused excnemen( bnly, ‘anid"did not ‘rise o' that
~-degree:which may be'called k »unnu. Soobh. 125

<0/ See FRAUD.

i
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for sale of lands. Upon demurrer, Held, 1. The ]udgment having
been assigned, it was jal that the judgment ined registered
in the name of ‘the original creditor. 2. An assignee of a judg-
ment may file a bill to enforce it. 3. The issue of execution upon

the judgment does not prevent proceedings by bill. Arnold . McLaren 313

JURISDICTION.— Where cause of action arose.—Jurisdiction.—The
writ was issued, specially indorsed for money payable on a mortgage of
lands in Manitoba, executed by defendant in Ontario, and payable to
the mortgagee or his assigns, but net at any particular place. The
plaintiff, who was the mortgagee, resided in Manitoba. He/d, That
the act of the defendant, which gave the plaintiff his cause of com- *
plaint—the non-payment ofthe money—occurred within the Province,
and that the court had jurisdiction, Bradley ». McLeish. . . . . . 103

—————: —— " See MECHANICS' LIEN.

i
]UR?, SPECIAL, VERDICT OF.— Held, That section 29 of chapter 31,
Con. Stat. Man. applies both to special and common juries, and that the
verdict of nine or more jurors is, in either case, sufﬂment Robertson
vo-McMeans., « oy i i iU e adly dlaaiali i 348

MARRIED WOMEN.—LZiability on ranlracl—-égparate estate—~In
an action brought to recover from the defendant, a married woman, the
balance of an account'for goods sold and delivered to her, Held,
That, in the present state of the lawy debts contracted by a married
woman in carrying on a businéss or employment, occupation or trade,
on her own belialf or separately from her husband, may be sued for as
if she were an unmarried woman, that is without regard to separate

. estate, Wisharty. McManus . . . .7. .00 0 0 0e 0 e e 213

MECHANICS' LIEN. — Assignment, — Ajfidavit. — Commissioner.—
T'ime for commencement of action.—Held, 1. An assignee of the me-
chanic is'entitled to a lien, and may make the affidavit necessary for
registration, 2." A commissioner to administer oaths has 10 power: to
take an affidavft verifying a statement of claim to be filed. 3. The
statement of claim read : * The time or period within which the same
was td be done or furnished, Betweéen the third day of July, 1882, .
and 1st day of August, 1883.” Held, Sufficient. 4. Proceedings must
be commenced within go days after the completion of the work, and
the making good of trifling defects in' the work does not extend the
time, Kellpz.McKenzie : . . « . o« i vv s vs s 6 0 s 16

———

- Land out of. jurisdiction.— Personal remedy only—
Held, 1. Varying the decree made on the hearing, that plaintiffs*
were entitled to a personal order against defendants Hunter and Short.’

2. Where lands are out of the jurisdiction, the Court cannot affect them

* otherwise than by proceeding #n persomam, and cannot therefore en-
force a mechanics’ lien by sale of land out of the jurisdiction. Chad-
wicke Hunter o4, C ol s v R e e WA e 363

Vi
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T Materials provided.— Time for Repistraton—~Ma-

terials were supplied from time to time as the building progressed, not *
under any contract, but as they were required and ordered, Held,
That each sale was a separate transaction, and the subject of a separate
registration, Chadwick v, Hunter WL Gl e T

MERGER. See PRINCIPAL AND SURETY.
MISREPRESENTATION. See FRAUD,

MORTGAGE, Raitway Company —Morigage suit—Lands Purchased
by Railway Company Jrom mortgagor.— Plaintifls were mortgagees of
land under a mortgage mdde by defendant McL. After the making of
the mortgage, defendant McL, conveyed to'defendant R., and R. con-
veyed to the defendants C. P. R’ Co, a strip across the land for their
track, - The bill was for forecl 3 for i diate payment by Mec 3y
and for possession as against R.and the C. P, R.Co. The answer
of the C. P, R. Co. set up that they had made an agreement with R,
for the purchase of the strip of land, and.that they had paid into éourt
the purchase money, and given notice by advertisement as réquired by
the statute.  He/d, That the plaintifis could not have, as against the

Srailway company,. delivery of possession. 2. That the payment into
court protected the railway company against the claim of the plaintiffs,
and that the rights of the latter were confined to a claim against the
compensation paid into court, He/d, That, as againsf the defendant
McL,, the plaintiffs were entitled topn order for immédiate payment,
and, as against defendant R, to delivery of possession of the land not
embraced in the deed to the railway company. - The Manitoba Mort-
gage and Investment Company Limited ». The Canadian Pacific
Railway Co. , , . ., | $ohge g e Gl tetinime's v 288

‘MORT(}AGEE.—-Abam'w. sale, costs.—Held, That where a mortgagee
had offered property for sale under a power of sale, and the sale
proved abortive, he was entitled to the costs, the attempt to sell having
been bona fide. Cameron v. Mcllroy . :

Gl Uy e s 242
NAVIGATION. Obstruction. — Liability of Bridge Company. — The
defendants by their charter were empowered to erect a toll-bridge
over the*Red River, and it requited that the bridge should be provided. - .
with a draw or swing so constructed as to allow sufficient SPEC&YV not~ i
less than 80 feet, for the passage of boats, rafts, etc. After the b idge \\
had been constructed the two ends were carried away, leaving, the N
swing portion, however, uninjured, For the purpose of a temporary S
bridge, pending repairs, piles were driven into the bed of the river, \\
but no obstruction was placed under the swing. The plaintif’s raft in
descénding the river was driven by the current against the piles, broken . \
and lost. Aeld, That the public had oxighf to use any other space /
than that provided for by the cMarter, 3, That the Bridge Company
were entitled to erect a_ temporary bridge, and, for that purpose, to
drive tlie piles, - 3, Where both parties have equal rights in a navig-
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able river, it must be shewn; in order'to maintain’an action,that the
defentant-has" exereised his rights‘in sucha manner as to unreasonably
tmpede-or delay'the‘plaintiff. *Rolston », Red River Bridge Co. " . 235

NEW TRIAL.—Zvidence improperly receivedi— Objection:to evid ~
Motion to set aside Verdict.— Held, Onﬂmotion to set aside a verdict,
no objection can be taken to the admissibility of evidence which was

not objected to at the trial. Watson«y Whelan . .. . . .+ » « 20 o 3000
L Quistiomof farti=: Verdict-of JurssMotiom 10 sel atide

Held; Thé Gotrtawille ot interfere- with'ithé " finding of &' jury; and:

reverse it; unlessthesverdict iis perverse, or clearlyand evidently against -

the weight2of evidente) -or when.the jury has: been misdirected by’ -

the judge. “Maddilligi Kelly®. . . v 0 v 0 v b0 e 280
NOTICE. * Jee REGISTRY ACT.
. PATENT wGancellation.~S. enteredfor a-h diand:pre-emptiony!s

and ssubsequentlyby deed: yed: to (A.;through whom - plaintiffs : -

claimed;:-Beforethe-patent-was: issued-the  deferidant :made applica~: -
tion for thesames land,-allegingthat!S. had not ‘complied: with: the »
requirements necessary to:entitle himito-the land;. Upon the.n wof
the Land:Boardithe Mini f the sInterior: cancelled the entry.of S.,

and allowed thé defendant.to. be entered: forithe land; ‘The bill prayed

that apatent:fromithe Grown:grapting the lands:to plaintiffs mightbe.
issuedy-and shat the-entry made. by the .defendant-should be set aside. ' -
Held, That the.Gourt+had.no furisdiction: to grant ithe ‘reliel prayed.
Crotty-w Vrobmanié . . . . . . . PR R B T | )

PLEADING. ~Adviiission.~Proof of deed by 'Registrar's certificate.—

The bill dllegéd, as the plaintifi’s title to the lands in question, the
ist f arpal discertain: deedsy The ‘answer; although’ mot’ 1

ly admitting.the: patentand deeds; charged: that the latter/were |

p d/by fraud and:deception; thatithey were: neveriread over to
the grantor; and that the parcels. were not ithose /intended by the -/

grantor.to be conveyed ; .and .prayed, by way of cross-relief, that.the

patent and the deeds set forth in the bill, should be declared to be

clouds upon the, defendant's title.. e/, Affirming the judgment of
Wallbridge,. C. J., that the patent and deeds were admitted by the . .

answer, . Prifchard.v. Hanover. . + « '« s « o v o v v 0 0 w0 o 373
- PLEADANG<=Clowd wipow’ Title, 2 Proof of Patent,==Patewt as evidence /

of titlevicsHeld, 51, Thatiithe ‘eopy- of & patent: filed -in the  registry’/
officevand produced by theiregi is not cevid of the" patent:

2. Whereithe'bill:alleged a-patent and asked :that certain deeds'to the /
defendant:shiould ‘be set-aside s clouds-upon  title; aud ithe' answer. -

. prayedy:by way of eross-relief;ithat! the ipatent referred  to in the bill .«
might 6 st asidesas:a cloudiupon the*defendant's title, that'no proof..i:

' of the patentvwastnecessaryi: 4, That'w patent’ from-the Crownis -
primsfacieicvidunesiof wile, o /If itbe deslbed: to setup’ titlesthroughy v
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a purchaser from the Hudson’s Bay*Company as againsta patent, evid-

ence must ‘be given to bring the ‘case within* % Thé Rupert's ‘Land

JAct, 1868.” (Imp.) Pritchard v. Haniover .=, . , . . . . . . . . A

Demurrer.—-Pleading —Indorsement of cheque,—Action
for non-paymetit of cheques. Thc ‘second count alleged the drawing -
of a cheque, payable to O., that the cheque was delivered to O. in pay-
ment of debt due O. from the plaintiff, % and the said O. being the
lawful holder of the said cheque, and entitled to receive the amount
thereof, duly presented,” etc. Pled, that the cheque was not delivered
to O. in payment of a debt. /e/d, Plea bad. ' The fourth count al-
leged th¢ drawing of a cheque payable'to the orderof the Union Bank
of Lower Canada, who presented it, &c. Plea, that the said Bank did
not indorse thq cheque to the defendants, and refused to indorse it.
Held, Plea good, “Todd . Union Bank of Lower Canada . . . . . 119

——————" Misnomer. — Corporation. — Collateral -agreement. —
Held, That misnomer of a plajntiff corporation is not a ground of non-
suit. The defendant must object, by application in chambers, to com-+
pel the plaintiff to amend.  He/d, That where defendants move fora
non-suit upon the ground of misnomer, the fact of incorporation of the .
plaintiff company.is admitted,. Seméle, That the question whether the
plaintiff corporation does, or does not, exist, must be rdised by plea.
‘'he Great North Western Telegraph Co. v. McLaren , , . , . . . 358

PY Ty D.

e -~ iie— Want of Egqwity, ~
The bill filed prayed: for an account against defendant 8., payment
of the amount which might be found due the: ‘plajntiffs, and;in default, .
a saleof certain.chattels uponwhich they claimed. a right to possession.....
until payment, . It alleged. that. the. defendant S: had given & mortgage. .-
to the defendants.the I. Bank upon the chattels, and prayed an injunc..:.
tion against the Bank, to restrain it from: ‘taking ' possession of, and sell- ,
ing, the chattels, -He/d, The d of the defendanis, the.I. Bank, .
for multifariousness and want of equity, was’ allowed. Ward v:Short. 328

—————— Se¢ STATUTE OF LIMITATIONS:

PRACTICE.—Affidavit of sérvice must shew that indorsements on writ -
are on copy served. Bissonw.Simmott . ..., ., ..., ... 26
————— ' dmendment. Ser ARBITRATION. s
Attachment.~ Form of Affidavit—Keeler v, Hazlewood. . 28
Appeal, time for notice of intention to—Glass: u, Mc-
DobMlile ool iy e SR e 29
~—— Costs~~Where: the: oppesite party. does not ‘appear; .costs: -
cannot be given to the applicant where not ‘asked for by thé"notice of -«
motion: :Geddesv: Miller ; , O sl 368
= Costs. — Stiperior scale.~ Plaiitiff’ sued defendants for-
goods supplied, amounting to $224.-~There was: no levidencgl'thnt‘-the‘
articles ‘were‘made or supplied at an agreed ‘price; or to show that' the':

i i A e B
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amount claimed was ascertained by the act of the parties, Ze/d, Plain-

tiff entitled to superior scale costs, The mere rendering an account

-_with prices stated is not ascertaining the amount by the act of the par-
‘\tics. Montgomery . McDonald . . ., . . . . .. ... . ... 232

e Discovery.—C ication between wer of bankand

}zqu office— Principal and agent.—The manager of a’ branch bank at

: W., havin fig its head office at M., laid an information against plaintiff,

who subsequently brought an action against the bank for maliciots

arrest.  On an examination of the manager, //d, 1. That he ought to

have answered the followmg questions: “ When did you first com-

e with them (d fend ) about it > “ How did you first com-
municate, by letter or telegraph?” , 2, That he was right in refusing to
answer the following question : ¢ Did you from time to fime communi-
cate the facts previously stated in' your examination as they occurred ?”’ |
McLean 2. \’Ie‘rchnnts Bank ot L oy 18

Dismiissal for want of prosecution ~—/Van prodmtmn by de-

. fendant,.— Undertaking as to damages~—On a motion tg dismiss the
bill for want of prosecution, it was objected that one of the defendants
had not obeyed an order to produce. /e/d, That mere default on the
part of a defendant to obey an order to produce does not preclude
him from moving to tismiss, unless the plaintiff has been taking active
steps to enforce the production. On appeal, the recital in the order of
the material used will govern in case of dispute. The referee in

\ chambers has no jurisdiction to order a refereuce as to damages caused
by the issue of an injunction. -Toronto Land Co, w:Scott . . . . . 10§

———— Dispute Note—Porver of registrar to take accounts when

dispute note filed —Costs of abortive sale.—Held, That the registrar has

power to include in the plaintif’s account costs of an abortive sale, on

issuing a decree after dispute note filed; but, in case of a contest, has

no power to adjudicate on the weight of evidence. The proper course o o
is to take a decree with a referenceto the master, Cameron 2. Mcllroy 241

- Election petition.— Setting aside service—Motion to set
aside the service of an election petition upon the grounds : 1. That the
! copy served was not signed by the petitioner, and did not show that
the original was signed. 2. That the copy of the recognizance served
did not show that the original was under seal, and, if the. original was
under seal, the copy served is not a true copy. 3. That there was
_no style of cause in the petition. Refused with costs. La Veran-
dryeeleption:. . v euin Coc i T e sl b
————— Examination on affidavit.—Examination of defendant on
' application to sign judgment.~Upon an: application under 46 and 47
Vic,, ¢, 23, 5. 16, one defendant made an affidavit of merits, and the
b presiding judge in chambers made an order for the examination of two
other defendants, Held, Affirming order of Dubuc; J., that the exam.
ination of, these defendants was in the discretion of the judge, and the ;
. appeal should be dismissed with costs. Imperial Bank ». Adamson , g6 !
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bersi—Subseg xamination of dep '\— Held, Ghe an affi- Sty bl
davit had been used, and answered the purpose fopewhich it had been -

filed, an order to examine the deponent upon it will not be granted. }
Imperial Bank of Canada #. Taylor . , , . Boeia o Ui 244
Exantinati, on afidavit, in dep
perial Bank v. Angus ., ',

Examinah'an,-——-/iﬁa’awil used on afi,npglim‘:jgn in cham-

"s district.—Im-
................... 98
—————~ Execution upon Judgment obtained under 46 and 4y
Vie, ¢. 23 and amending Act. Held, That execution on a judg-
ment signed under 46 and 47 Vicg'C. 23, 5. 21, as amended by 47 Vic.,
€. 21, s. 10, cannot be issued before the expiration of eight days after
judgment has been signed. King o. Leary . . CEe e 340

——— Filing affidavit.—Defendant appearing in person.—Ser-
vice.—Filing afidavits on motion.—Reference to Judge.~-Costs.— Held,
1.. Where a defendant appears in person he s entitled to receive the
same notice of proceedings being taken, which a solicitor receives, .
2. Where leave was given to file an’ affidavit in support. of a motion,
but the leave was not expressed in the notice, and the affidavit was not s
filed when the notice was served, but a copy was served with the notice E
of motion, Semble, sufficient. Geddes o, Miller . , , , , , . . . 365
Lurther directions—Wiat can be read.—Revocation of
agent's autﬁqrit)/.—ncfollect:'art by agml‘;Sﬁum'ty.—HcId, That on fur- =

ther directions, a defendant may, on the question of costs,. read his

answer, although it cannot, where replication has been filed, be read as

evidence upon the questions in dispute expect by consent, Only the

decree and master's report, with any intermediate orders or certificates,

can be made use of for that purpose.  In a suit for an account,, by
& principal against agent, the decree on further directions contained a de-
claration that the agency of the defend_ant was revoked, Held, That the
decree must be varied, as'the plaintiff had power to revoke the author- A
ity independently of any decree, and had already revoked it. The
decree fusther. declared that the plaintiff should have the exclusive
right to the collection of moneys and debts, Zed; The decree must be
varied, as the moneys and debts were the plaintifi’s own moneys, and
he had a right to collect them without any such declaration, The de-
fendant claimed to be entitled to a commission' of twenty per cent,
upon any moneys which might afterwards: be received by the plaintiff,
The decree directed the plaintiff to give security that he would pay
over to the defendant what the defend might be entitled to recejve,
Held, The decree must be varied, as if defendant had a right to the
commission, he could take such steps as he might be advised to obtain
an account and payment. . Vivian v, Scoble , .

Sna e 192
' Garnishing order, — Garnisheei—Affidavit.—Dept due,
:  “Action pending.”— Eeld) That the omission to state in terts 'that'
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«w.the action is pending,¥ in an afidavit. on. which.a garnishing order
Zis-made, is:a fatal objection to.the.order. Shorey @. Baker . . ..+ 282
Garnishing Order.—Suit in equity.— Power 1o garnish.—
[Held? Affirmng the order of thereferee, that under Con. Stat. . 37, 5.
78; the Court has power to issue-garnishing or attaching orders in equity
suits. . Cameron 7. Mollroy. & & o e cntumw mb st s . 198

———— Garnishing Order.—Garnishee (a corpovation) not within .
the Province—Application by defendant to set aside 2 garnishing order.
The debt alleged to be due by the garnishees was in respect of a life

insurance policy. The Insurance Company (the gamisle:s) had no

office in the Province. . L. & K.acted as its agents in Winnipeg, hav-
ing power merely to réceive applications for. insurance. e premiums

. wgre payable at Montreal, and the amount insured in case of death
.was also payable at- Montreal ;- Aeld, That as the Insurance Company
\could.not be bued in this Brovinae, the.gamishing order should be dis-
acharged.« McArthur 2. Maiodonell . o 6 s ladp e b e e 334

' Indorsement on writ.of particulars of daim, Sufficiency of.
__Dundee Mortgage and Investment Co. . Sutherland . . . . - - - 308
—_— Leave to appear—Bill of Exchange Act, 18 and 19 Vie.,
¢. b7.—Striking out appearance.—Held, That.the Imperial Act: 18 and
19 Vic., ¢. 67, is in force in Manitoba, He/d, A judge may grant leave
to'defendant to appear to a writ, either ex parte, or'upon summons.
- Held, That where an. opder is \granted ex'parte, N0 application ‘under
.the statute of 1883 fof leaye to sign final judgment, getting aside’ the
Jwill ined; butf an ‘application to-rescind the ex
jydge’ ‘This was an appeal heard by
,'1883, from an- order of & single
Exchange Act, 18 and

Ty wll be
-parte order ‘may b
wthie’ full ;Court it

(judge:* - Acti brought mi periall Bitl of

" 1g*Vic. ' 67‘2&; d btained for:leave to appear on
«the ground th Juintifts -were not-dona fide' holders.! Am order was
ade dismissing the Defendant appealed. - Canadian Bank
of Commerce v Adsmson . . . « - - S 3

o Master’s~officesfurisdiction of master.—Principal and
:‘agmta—pmukmm.-’—ln a.suit. between ‘principal. and agent, upon
«the footing of an.agreement by.which the agentiwas to receive arcom-
.mission of. g0:per cent. on allsales of.real. estate, the. decree, directed
-cthe:master toitake cestain ts:andiordered :the agent, to. pay.into
+.cout,any:balane found. dug by him,¢t less the defendant’s’commission
of g0 pencent.’ Eeldr.’l?hnwwhad no jurisdiction to set aside

. theagreement. Vivian geScoble s o oo a e mueie e e e 125

e Master v report.==lssué of exerution before confirmation.—
- Hel#, That umder the usunl’mortgage ~decree; pladitiff has a-right to
sdssue ti diately'afiesrthe smking afimaster’s _report and
«hfonhunhﬁt’nummlmy S 10T
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—————— Newhearing.—Application  for a new hearing.—Additional

cvidence—Cause heard and decree in plaintiff’s favor made on 27th
March, 1883, when defendant, though apsent, appeared by counsel.

Cause re-heard by the full Court in Easter Term, 1883, and judgment

> affirming decree given 4th Febriary, 1884. On 6th February, 1884,

defendant presented a petition, praying that the decree might be set

aside, and that he might be allowed to adduce evidepte in his own be-
half, and that the suit might be set down again for hearing and exam-
ination of witnesses, on tHe ground that defefidant was absent from

application must be dismissed with costs, Archibald ». Goldstein ,

Manitoba, and never made aware of the date of\l}ba@g/ffﬂfi,“lib{t‘ :
6.

Notice of trial.—Interpleader.— Held, That if, on an in-
terpleader issue, the plaintiff doe# hot give notice of trial, the defen-
- dant’s proper course is to apply to the Court for an order to bar the plain-
tiff. Plaxton . Monkman , . .., ., , | . e ]

- Larticulars of Plaintiff's residence,— Order for, should not
be granted ex parte. Martel v. Dubord. . i !

v 174
—— P/'o(/m‘lfm.—’Set-qf—-/’;
defendants.—Defendants pleaded a set
tained in the books of the N. W, L. C
in the Company,

roduction of books not belonging to
off, the items of which were con-
. Defendants were shareholders
and originally the sole owners of the stock, Plaintiff
obtained an order to examine the defendant Carman on his pleas, and
gave him notice to produce the book containing the items of the set off,
upon such examination, Production was refused. *© Held, reversing the
order of Dubuc, J., that Carman could not be compelled to* produce the
books.  Bradbury v, Moflat. . . o\ vl vy .92

judge an application

VRS e g

—————— Rehearing. — Notice of setting down.— Held, That two
days’ notice of setting down for re-hearing sufficient. Tait 2 Callo-
WAy, ., RN R s e

~——— Remanct.—Notice'of Trial—A record was entered for
the Spring Assizes in Winnipeg in 1883, and made a remanet,
At the Autumn Assizes it was placed on the docket by the prothonotary.
No one appeared for the plaintiff, but defenda:

nt's counsel insisted upon
a verdict being given in his favor. #eld, That a new notice of trial was

necessary, and the verdict was set aside with costs.” Robinson v, Hutchins. 122

AR G Oh Vs

——————— Referee.—The referee cannot refer fo a
which has lapsed. * Geddes v. Miller. . ,

————— Security for costs.—Plaintiff resident out 'of Jurisdiction, b

but owner of veal estate within the Lrivince—Held, That the owner-
ship of unincumbered real estate within the Province is not sufficient

answer to an application for security for costs. A mortgage to an officer

of the Court upon such real estate may be sufficient security. Caston v.

NS AL o SR UK O e e L
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PAGE

——— Serw-i“/iu Jfor costs.—Security. Jfor costs pending summons Jfor
judgment.—Held, "That where a summons was taken out to enter judg-
menf, and during the pendency of such a sumi for security
for costs was served, that security must be given before the defendants
can be called on to show cause to the summons to enter judgment.
Taylor 7. Rainy Lake Lumber Co.. . « + « « + ¢
plaintif.  Martindale v.

Na, e e 240
i Securily for costs.—Nominal

Conklivic v v v v iy v s v e e
—_— Service of writ substitutionally under Bills of Exchange

Act.—Bank of Nova Scotia . Lynch . o o oivn s 0ainlie
Union Bank 2. McDomald, . o o o« o0 v e e e r ot C
Y Service, substitutional. — Bills 1;/' £xchange Act—Substitu-

tional service of writ—Delay in, application to set aside judgment.—
Where judgment obtained and execution placed in sheriff’s hands, and
no application made to set same aside for nearly a year, Held,that )

after such delay, the Court would not interfere upon a ground of irregu-
larity. /eld, that the provisions of Con. Stat. Man. c. 31, s. 35, 8s to
substitutional service, do not apply to ) writs under the Bills of Exchange
Act. Bank of Nova Scotia v. Lynch, 1 M. L. R. 180, reviewed,
Union Bank 2. McDonald . o« o & o o oo ee 00 80 pERRat. 11

338

180
335

Setting aside jml{gmml.—-Dzlay.—-The writ was issued on
23rd June, 1883.. Judgment was signed 10th July, and execution issued
16th July, 1883. On 3rd ‘March, 1884, defendant applied to set aside
the judgment, on the ground of irregulanty, and on the merits. Held,
application refused. Tait v. Calloway. . .. . . 5

Stamps—Refiling and ra-stamping—Common law and
........... R L)

102

Equity—Stéwait v. Turpin . . .
. Staying proceedings pe

Hunter . . o o ¢ v oo ¢ o e Heay
Writ ex  juris—Indorsement on.—Imperial
............ R

ng. days.—Fortier v.

nding re-hearing. — Chadwick v. °

_— Summons.—
Bank of Canada v, Prittie . . . . «

—__ Time—Christmas and three Sfollowi

Gregory o ¢ o v doe s s
—_— Writ of dpplication to sign judg ¢t where
rved ex juris—Western Canada Loan Co. v. Sutherland . . . . . . 201

25

e

See EXECUTION, EXEMPTIONS.

‘PREFERENCE. Se¢ FRAUDULENT PREFERENCE.
PRINCIPAL AND AGENT,— Diligence.—Held, That the agent, inem-
ploying the services of . auctioneer, should have used: diligence to
. make a reasonable bargain for his remuneration. The auctioneer having
retained, out of the moneys rec ived by him, an ive fee, the agent

128

wai charged with the excess, Vivian v, Sooble, « o o o o 000 b
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= Purchase by agent in his oun name.—Statute of Frauds.—

Plaintiff, desi of p g property from one T., employed de-
fendant as his agent to negotiate the purch Defend h
the p':operty, using his own money, and took the conveyance to himself,
Held, affirming decree that defendant was trustee for plaintiff, and that
the Statute of Frauds was no protection.  Archibald », Goldstein . . 8. 45
————-———— S¢¢ ARBITRATION,

PRINCIPAL AND SURETY.—Surt{y:/téﬂ.—lx’tlin‘ng’ Pariner a surety
Jor the continuing Dartners—Merger—Defendants, W, & O'N., being
in partnership, gave a promissory note and an I, 0. U. to plaintiff for
the amount of the firm’s ind btedness. The partnership was dissolved,
and an agreement entered inf  between the partners, that O'N. should
Ppay all liabilities.  Plaintiff b ing aware of this arrangement, took from
O'N. his separate Promissory\ note, extending the time for payment.
Held, (Dubuyc, 3 disseming,) t ’nt W. had become a surety only for the
debt, and that he had been released by the giving of time to O'N.
O'N,, at the time of giving his separate note, executed a mortgage upon
real estate, conditioned to be void upon payment of the note and of any
renewal thereof. //¢/d, That the plaintift’s, remedy upon the original
note and indebtedness had not merged. Munroe . O'Neil , , , . .

RAILWAY COMPANY.——Eaggage.— Warehousemen.— Held, 1, A Rail-
way Company is liable for the loss of a passenger’s ordinary travelling
baggage, but. not for such articles as window curtains, blankets, cutlery,
books, ornaments, &c., even when these are packed with the baggage
for which they are liable, 2, When goods remain at the station at
which a passenger alights, but it does not appear that the Railway Com-
pany has charged, or is entitled to charge, for storage, the Company is
not liable as warehousemen, McCaffrey v. The Canadian Pacific Rail-
way Company .

% 1
I

245

Loss of goods.—Action Jor noﬂ-dell'v/ﬂy of goods.—Con-
dition indorsed on shipping bill.— Liability of carrier.—In action brought
for the non-delivery of sawn lumber delivered to defendants at P, to be
carried by them to RH., defendants. pleaded a condition indorsed on the
shipping bill, as follows : « That the company will: not be responsible
for any deficiency in weight or measure of grain, in bags or in bulk, nor
for loss or deficiency in the weight, number or measure of lumber, coal
or iron of any kind carried by the car load.” The evidence shgwed
that the lumber was loaded at P., and that a portion of it wad, nt&t’_/
livered at B. There wasno evidence as to how the loss occurred,

L That by the Statute 42 Vic. D 9, 8. 25, 5. 5. 4, the defendangs were
precluded from setting up the indorsed condition when a loss is harged
as happening through their own negligence. 2, That, in the absence
of evidence, the non-delivery might be assumed to have arisen from
misdeiivcry to some other person, or fmm the actual use of the pro-

y in which -cases the con-
dition would: be no ‘Henty v, Canadi
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AGE which R. was successful, R. distrained the goods in question, for rent
dye by S., and then sued S, upon the replevin bond, for non-delivery
of the goods. Aeld, That the dcfendant could not shield himself on « \
the ground of the impossibility of delivering to tHe plaintiff that which *
the plaintiff had himself takgn. Robinson . Seurry . , ., . , . 257 N
—_— Goods affixed to realty.—A writ was issued to recover cer. \
158 g tain machinery in a planing mill. Plaintifis claimed the goods as ven-
. dors, under.a hire and sale receipt. Defendants claimed property as
t’ part of the realty under a mortgage from the purchaser under the same
- receipt.  On motion to set aside the writ, He;aﬂ 1. That replevin would
; lie. 2. Upon the affidavits filed, that the machinery was personalty,
3 Waterous Engine Works Co, ». Henty & v e o i gy 36
‘X SALE OF GOODS.—Partial delivery.—Refusaldo accept excusing fur-
0. § ther delivery.—Defendant ordered goods (some manufactured apd some
h to be manufactured) from plaintiff. Defendant contended that the
1 agreement was, that the goods were to be shipped nof later than the 6th
t ! i of October, while plaintiff and his witnesses swore to the 20th of Octo-
s, : beras the date agreed upon. On the 16th of October defendant wrote,
B y cancelling the order. 'This letter was recejved by the plaintiff on the ~
Id . 19th of October, and on that day. he shipped a portion of the goods. In
205_ an action for the price of the goods shipped, Held, Thateven if the
ci- plaintifi’s contention as to the date were upheld, yet that the defendant
he was not bound to abce})t a portion of the goods, and that the letter of
ge the 16th of October did not efcuse a complete performance. . McPail
tle Vi Clamentie Gt o e e SR e e 165
7 110 SCHOOLS,—Sckool districts.— Award of arbifyators.—School house non-
existent.—After a division of the) Donore school district, an award was
735 y made under section 14 of the Manitoba School Act; 18810 the exist-
74) » . ing school houses, s¢hool sites, and other school property and assets
gis- ! @ within the territories readjusted. After the division, but previous to
s the sitting of the arbitrators, the school house of the district ‘was des-
fay, . troyed by fire. /d, That as the school house was not inwexistence at
feld, the time of the arbitration, it was not proper for the arbitrators to charge
t of 4 the new district, within whose limits the building had been, 'with its iy
un value as an asset; and the matter was referred /back to the same arbi-
that trators to correct the mistake. A’ Donore and Wheatlands . . . . . 356 i
I:‘:t . SETTING ASIDE JUDGMENT. See PlAC’ﬂCE. A o
f the ,’ SHERIFF AND DEPUTY SHERIFF. See GARNISHING ORDERS. S ‘.
L SPECIFIC PERFORMANCE. «Se¢ VENDOR AND PUI}CHAHER. e 4
L‘:‘: STATUTE.OE FRAUDS. Ser PRINCIPAL AND Acenr. ;
ders’ STATUTE OF LIMITATIONS.—Action on promissory note.—Statute i M
Ly 181 of limitations.— Beyond the seas.”—Declaration on three promissory
i notes made by defendant in 1871.  Plea (inser #/ia) ‘ that the alleged
':"i; + - causes of action did not.accrue within six years before this suit.” ' Re-
31 v

7 .
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the accruing of the said causes of action,”

s

- dant were permanent residents of

SURETY.
TAX SALE.—lrregularities-—Demurrer for want of equity.—In a bill

MANITOBA LAW REPORTS.
- PAGE

plication, ¢ that, at the time when the said causes of action did accrue
in the United States of America

to the plaintiff, he, the defendant, was 1

beyond the seas, within the meaning of the statute in that case made
and providcd; and the plnintiﬂ' commenced this suit within six years
ext after the defendant first returned from parts beyond the seas after

! Rejoinder, « that the said "
‘cause of, action accrued to the plaintiff at the city of Buffalo, and, at
that time, and for a long time thereafter, both the plaintiﬂ' and defen-

f the said cityin the State of New .

York, one of the United States of America, beyond the seas, within the

meaning of the statute in that case made and provided; and that the
plaintff is still a resident beyond the seas as aforesaid, and the defen-
dant avers that the said cause of action did not accrue within six years
before this suit.” Demurrer, * that the rejoinder is bad in substance.”
Allowed. Kassonz. HDNE e e i

- r s \
See PRINCIFAL AND SURETY.

to avoid a sale for taxes, pldintiff alleged as objections to the sale :i—
That the lands were never assessed according to law. That the assess-
nt rolls were never returned according to law, or with the certificate .
Jaw. That no taxes were Jevied by the council for t
“That, im the alleged assessment rolls for the years ;
ssment and the levy alleged and claimed I

me
or oath required by
either 1880 or 1881.
1880 and 1881, the alleged asse

to have been ngde, were pf, and were assumed to be made upon, the tl
north half of thié section as one parcel. That the half section was ad- b
vertized as one parcel. That, at the salg, the land was offered for com- 2

¢ section each, That the lands were X

petition in two parcels of a quarte
not advertized in the manner and for the length of time required by law.
On a demurrer for want of equity, Held, That the allegations contained

in the bill were sufficient in form, and, if proved, alleged’ grounds for at
setting aside the sale. Held, That where land was assessed as one par- hi
cel, a treasurer, when selling, has no right to offer it in two or more lie
parcels. Reed 2. Smith . . 3 L. 141 fu
—— Irregu/art'tiu.—Non»r::idmt Jands.—On a bill to set aside :)i:
a sale for taxes, AHeld, 1. That when, at a public meeting, the ratepayers H
had determined to raise #$300, for the erection of a school house, the ¥
trustees had no power to increase the amount. 2. That there is no AT
power to assess ‘anoccupied or non-rcsid‘ent Jands under 36 Vic. ¢. 22. 8
3. That the absence of a warrant from a justice of the peace to the she
secretary-treasurer, and of a return by the latter to the trustees, are Yoi
each fatal to the validity of the sale. 4. That the fact that the Gasgette !ru.
was not published in three consecutive weeks prior to the sale, was no bill

<ufficient-extclye for non-compliance with the statute. 5. That the re-
quirements of statutes working forfeitures are: to receive a strict con-

struction. . Gemmel ». Sinclair . . .0 - o R a Ve

85
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BAGE —_— Held, That where, on 2 tax sale, the deed was dated on
:cx:ue the 15th of October, 1881, and a suit was begun on the 14th of October,
L 1882, the suit -was begun “ within one year from the execution of the
made‘ deed,” as provided by the Statute. That where the advertisement pub-
Ll lished had no proper description of the lands mentioned in it, and the
“ﬁ?r = reason why the taxes had not been collected was not stated, Held, A
- said fatal objection. That where a sale took place on the 3rd of March,
nd, At and an' advertisement appeared on the 15th, 22nd and 28th of Febru.
lefen- ary, it was not advertised * at least three weeks in succession,” as re-
.New e quired by the Statute. A tax deed recited that « G., then treasurer,
in the &ec.,” sold the lands, and proceeded “ Now know ye that I, G., trea-
at the surer, in pursuance of such Act, do hereby grant,” &c. The testatum
d‘efen- clause was: “ In witness whereof I, G., have hereunto set my hand
~year: and affixed the seal of the municipality, this,” &c. It was signed,
e i * G., treasurer of municipality of 'S. and S.,” and the seal of the mu-
nicipality was affixed. G. was not the treasurer who sold, but his suc-
N cessor.’ Semble, The deed was invalid, Farmers’ and Traders’ Loan
Co. . Conklin ., ., ., ., | sy SRR i raei 181
) ;‘ebm TIME. See PrACTICE.
ale :—
assess- VENDOR ‘AND PURC[IAéER.——Coxl.r.—Am;me_z of purchaser—Li-
tificate ability for costs.— Registration of cloud on title—T he plaintiffs agreed
ncil for to sell real estate to defendant R., who registered his contract, After-
e years wards R. executed a mortgage upon the land to the defendants, the O.
claimed Bank. The bill was for payment, and, in default, rescission, Prior to
yon, the the suit the bank offered to execute a release of their mortgage upon it
was ad- being tendered by the plaintifis. /Z/d, That the Bank should pay the
or com- costs of the suit, the plaintiffs being under no obligation to tender a
ds were release for execution. H’dsun’s Bay Co. v.Ruttan , ', , . , . . | 330
by law. :
Lhy ] 1 Fraud—Rescinding sale—Defendant H. sold land to C.,
mds for at $10 an acre; defendant C. sold to plaintiff at $30, representing to
one par- him that he was acting as agent for the owner ; plaintiff purchased, be-
or more lieving defendant C. to be an agent merely, Plaintiff would have made
141 further enquiries before purchasing had he known that C, was the real
owner. . C, procured H. to convey directly to plaintiff. The considera-
set aside tion expressed was the higher price. H. was no party to the fraud.
atepayers Held, Reversing the decision of Taylor, J., that to the rescission of a
ouse, the contract * there must be a false representation knowingly made, that is,
ere is NoO a concurrence of fraudulent intent and false representation ’’; that the
ic. ¢. 22. contract having been entered into deliberately, the plaintift’s statements
ce to the shoild have been corroborated ; and, where the evidence is contradic-
stees, are tory, the court ought to be satisfied that the plaintifi’s account is strictly
re Gazgelte true, and that the evidence in the Ppresent case was insufficient, and the
e, was no bill must be dismissed with costs. - Hutchinson v, Calder , S a6
::‘c':“c:: = Registration of patent—Recitals tn patent.— Hld, That ;

85

a vendor is béund to register the patent through which he claims title,
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Held, Thata recital, in a patent two years old, of a death intestate, is
haser.

not sufficient evidence of the fact, as between vendor and purc

Sutherland . Schultz . e

it Reselssion ]
».—After a contract had been ma

contract for want of title— Waiver of rés:
de for the purchase of 73+ ACKeS:

cissio
the purchaser discovered that the vendor had no title to 5 acres of the
land. He then gave notice of rescission, and demanded a rcturn of
his deposit. /eld, That he was entitled to repayment. Afterwards the

deposit should be réturned, and

vendor agreed that a portion of the

the purchaser promised to repay it on the vendor * furnishing satisfac-
Jory title”? to the property. Twenty-nine days afterwards the purchaser
‘commenced this action for the return of the deposit. Meanwhile the |

vendor had used due diligence to perfécl his title, and succeeded in
* doing so seven days after the issue of the writ. Held, That purchaser
had waived his rescission ; that there was 2 new agreement engrafted
on the old one, by which the purchaser agreed to wait a reasonable’
time for the perfecting of the title, Clark v. Everett . .« ¢
Y Return of depusil.—l—éfm'ﬁc /mfﬂrmam‘c.—A’uscixsion.-—
Held, That where a contract for the purchase of real estate is rescinded,
owing to the default of the purchaser, he cannot recover back his

Robertson . Dumble .

229

deposit. ¥ 321
__ Specific performance:
ages.—In an action by a purchaser,
tract respecting lands, intended to b

* ages have been decreed, instead of specific performan
.of the sale, by the vendor, of the lands to'a third party, the date of the,
breach of tif® contract is the period at which the value of the land in

question is to be estimated for the purpose of assessing the damages.
Boultbee ». Shore . . . -« - AR e v o

— Damages—Date of assessing dam-
for specific performance of a con-
e held by him for'sale, where dam-
ce, on account

. At 22
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