Technical and Bibliographic Notes / Notes techniques et biblicgraphiques

The Institute has attempted to obtain the best original
copy available for filming. Features of this copy which
may be bibliographically unique, which may alter any
of the images in the regroduction, or which may
significantly change the usual method of filming, ara
checked below.

This item is filmed at the reduction ratio checked below/
Ce document est filmé au taux de réduction indiqué ci-dessous.

10X

Coloured covers/
Couverture de couleur

Covers damaged/
Couverture endommagée

Covers restored and/or taminated/
Couverture restaurée et/ou pelliculée

Cover title missing/
Le titre de couverture manque

Coloured maps/
Cartes géographiques en couleur

Coloured ink (i.e. other than blue or black)/
Encre de couleur (i.e. autre que bleue ou noire)

Ccloured plates and/or itlustrations/
Planches et/ou illustrations en couleur

Bound with other material/
Relié avec d’autres documents

Tight binding may cause shadows or distortion
along interior margin/

La reliure serrée peut causer de I'ombre ou de 2
distorsion le long de la marge intérieure

Bilank leaves added during restoration may appear
within the text. Whenever possible, these have
been omitted from filming/

il se peut que certaines pages blanches ajoutées
lors d’une restauration apparaissent dans le texte,
mais, lorsque ceia était possible, ces pages n‘ont
pas été filmées.

Additional comments:/
Commentaires supplémentaires:

14X 18X

L’Institut a microfilmé le meilleur exemplaire qu'il

lui a été possible de se procurer. Les détails de cet
exemplaire qui sont peut-dtre uniques du point de vue
bibliographique, qui peuvent modifier une image
reproduite, ou qui peuvent exiger une modification
dans la méthode normale de filmage sont indiqués
ci-dessous.

2X

Coloured pages/
Pages de couleur

Pages damaged/
Pages endommagées

Pages restored and/or laminated/
Pages restaurées et/ou pelliculées

Pages discolourcd, stained or foxed/
Pages décolorées, tachetées ou piquées

Pages detached/
Pages détachées

Showthrough/
Transparence

Quality of print varies/
Qualité inégale de I'impression

Continuous pagination/
Pagination coniinue

Includes index(ns)/
Comprend un (des) index

Title on header taken from:/
Le titre de I’en-téte provient:

Title page of issue/
Page de titre de la livraison

Caption of issue/
Titre de départ de la livraison

Masthead/
Générique (périodiques) de la livraison

26X 30X

12X 16X

20X

24X 28X 32x




1859.)

E——

LAW JOURNAL.

169

— m——

DIARY FOR AUGUST.

6. Baturday. .. Articles, &c, to ba left with Secretary, Law Society.
7. BUNDAY ... ith Suniry af. Trinity.
14, SUNDAY... 84 Sunday after Trinty.
20, Raturday ... Long Vacation ends. Last day for service of Writ for Co. Court.
21 SUNDAY... 4 Sunday afier Trinily,
22, Monday..... Trinity Term Legins.
23. Tuesday..... Lust day for notice of Examination Chancery, Toronto & Cobuurg.
24, Wodnesduy Last day for natice of Exnwination Chsocery, Gudurich.
28, Fric iy...eee Paper Day, Q. B.
27, 8at rday ... Paper Day, C. P,
28, 8D DAY... 10th Sunduy ofter Trindty,
29. Monday..... Papor Day, Q. B.
0. Tuesday..... P.l")" Daly). c.(lL'. nl.&;‘t‘g\y for declaring for County (}onrti faulte
aper Day, . t day for return of nou-ruitdent de
31. Wednesday. {eﬁ to County Treasurer. y

TO CORRESPONDENT3—See last page.

IMPORTANT BUSINESS NOTICK.

Frrsons indelled to the Proprietors of tns Juurnal are requested to remembder that
all our past due accounts have bern placed 1 the hands of Messrs, atton £ Ardugh,
Atlorneys, Barrie, for collection ; and that only a prompl remitlance Lo Uiem will
save cnsts,

R is wuth great veluclancs that the Proprielors have adopled this course; bul they
have been compelled & do 50 in order to enalle them €0 moet thewr current expenses,
which are very heary.

Now that the usfulness of the Journal is so generally admitted, it wonld not be un-
reasonalle o expect that the Professon and Officers of the (burts won'd acond st a
{cleral support, instead of allowing th lves Lo be sued for their subscriptions.

@Ei{ppw Canada Lafy Jourual,

AUGUST, 1859.

GARDINER v. GARDINER.
2o the Editors of the Law Journal :

GentLEMEN, — The success which has attended our joint
efforts to ameliorate Chancery practice, by directing public
attention to the imperfect state of the law regulating its
proceedings, encourages me to attempt by similar means the
remedy or settlement of the existing lawa which govern, or are
supposed to govern, the rights of creditors, and the real and
personal representatives of every owner of lands in Upper
Canada who happens to die more or less in debt.

The point is this: can ench or any of those ereditors—
although the reul estate passed at the instant of death either
to the devisees Ly the will, or to the heirs-at-law by descent,
without any judgment or lien upon it as against deceased,
through whom alone the real representatives claim, without
claimiog through the executors or administrators, to whom
the real estate now passed—can creditors, I say, sue the
executors or administrators alone, issue a fi. fa. lands against
them alone, and cause the sheriff to sell those lands on that
Ji. fa., as if thoso lands on the death of the vwner had passed
1 y the will or the letters of administration to the cxecutors or
administrators, instead of to the heirs or devisees; and will a
bona fide purchaser at such sheriff’s sale for value, get as good
a title to the lands as if they had passed by the will or the
letters of administration to the esccutor or admimstrator
instead of the heir? For if not, then the innocent bona fide
purchaser for value is defrauded by the prevailing practice;
and if he does, thea he gets a good title tv A’s land, because
it was sold as B’s land, on a fi. fa. against B. alone, in a suit
against B. alone,—the whole proceedings, as regards the
owners, thoe real! ropresentatives, being *“res inler alios acla,”
of which they had neither notice or knowledgze, and, unless
aunthorized by some express exceptivnal legixlative enactment,
directly contrary ta every principle of British law, and cven of
natural justice, which would nut deprive the owner of Lis
property unheard and without the opportunity of defence or
redemption, and would not entrust his defence against his will
to Lis rival, whose interest it is to favor the personalty at the
expenss of the real estate; thereby afurding that rival the

opportunity (not always neglected) of in effect confessing
Jjudgment against his adversary, under cover of defending him.
Yet, according to the cnse of Gardiner v. Gardiner, all that
may be very ensily and with perfect certainty nccomplished,
by means of a legal contrivance in the form of a suit at lnw,
by which the creditor is plaintiff and the executor or ndminis-
trator defendant, and which is so far of the nnture of the old
activn of cjectment on a vacant posscssion, that the executor
or administrator acts the part of casual gjevwr, instead of the
now exploded Richard Roe, but is unlike the action of eject-
ment to this extent, that there the true owner was not finally
concluded by what waa done; and besides, L/ means of notice
to the true owner, and the cousent rule and confession of lease,
entry and ouster, tho fictitious suit between fictitious parties
was before judgment changed into a real suit between the real
parties, and full opportunity of defence afforded before the
rights of those really interested could be nffected ; while by
the legal contrivance which Gardiner v. Gardiner declares to
be authorized by the law of Upper Canada, everything is
concocted, transacted and finished, so far as the party really
interested is concerned, in nubibus, and remains as it com-
menced, a fiction, uatil it resolves itself into the tangible fact
of the duly registered ~ncriff’s deed of the land of the real
representatives to the bona fide purchaser thereof for valu~,
without notice, at sheriff’s salo ; when it immediately, by force
of the registry acts, which affect all the world with notice of
registered deeds, descends like the bolt of Jove upon the
devoted heads of the real representatives, and for the first time

ives them legal notice and warning of their danger, by show-
ing them that all is over, that their rights are irretrievably
destroyed, and that it is then too late for defence or redemption.

This case of Gardiner v. Gardiner was decided against the
opinion of Chief Justice Macaulay, and has since been acted
upon in practice, although believed to be contrary to the
opinions of many of the judges. It enunciates the doctrine
that such sheriff’s sales and deeds are good, under and b
virtue of the English statute 5 Geo. I1. cap. 7, sec. 4, and, if
law, establishes that titles depending on such sheriff’s deeds
are good ; but if not law—and it hus never been held to be 8o,
either by the Court of Appeal here or by the Privy Council in
England—then all titles depending on such sheriff’s deeds are
worthless, Therefore, as the ductrine it enunciates may any
day be exploded on appeal, it is well worth while considering
whether it be or be not correctly decided; and the subject
well deserves the attention of the Law Journal, for it is cer-
tainly yet open fur consideration whether the point has been
well decided. I would ask you therefore to discuss the subject
in your pages.

Yours, &e.,
A City SoLiciTor.

The foregoing letter, from a personage to whow the
public arc already indebted for the discussion of important
questions of law reform, serves as a fitting introduction to
a brief notice of the case to which it refers.

In every view such a notice is important, and we shall
proceed to the discussion of the topic with all the freedom
which the honest investigation of a scientific subject is
cntitled to claim.

Makiog all proper allowance for the necessities of a new
country, and admitting the propriety of facilitating the
transfer of real estate by all the methods known to the law,
we yet think that real and personal property should not be
placed exactly on the same footing, and, looking to the

future of Canada, confess to a feeling—rperliaps our readers
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may call it a prejudice—against the complete abandonment
of all the protections which surround land at home; and
we are of opinion that ¢ this Canada of outs’” would not
add to her materia) interests by an authoritative recognition
of any principle that would atlow a homestead and a hog-
gerel to be dealt with in the same way, or by any extension
of the doctrine in Gardiner v. Gardiner.

The case of Gardiner v. Gardiner was decided in 1832,
and is reported in 2 K. B., 0.8, 520. It excited much
discussion amongst the profession at the time, and many
were found who agreed with the minority rather than with
the decision arrived at by the majority of the court. The
decision, however, was not formally questioned on appeal,
and the doctrine it enunciates has been acted on ever since.
Thousands, nay, millions of acres have changed hands
under its authority ; and we believe few practitioners at
the present day actually decline to pass a title on a sheriff’s
deed, whatever latent doubts may trouble them.

There are grave surroundings, thercfore, to the subject;
and yet, as our correspondent remarks, the doctrine enun-
ciated by Gardiner v. Gardiner might at any moment be
exploded by an adverse decision; and if it was, what
would become of titles depending on sheriff’s decds ?

Doubtless the courts would struggle, and perhaps rightly
80, against disturbing the law as laid down, afier being
acted upon for so many years, and might approach it with
“ Jear and trembling,” as they contemplated results. Yet
the judges may be placed at any moment in a position
wherein they might be ¢ plainly obliged” to resolve the
guestion on its abstract merits, notwithstanding that the
most calamitous results would follow.

No one can read the cases in our courts without enter-
taining some doubts as to Gardiner v. Gardiner, and there
is nothing to be gained by shutting our eyes to latent
danger (even where danger is imaginary, there is much
satisfaction in ascertaining our position). Its nature and
extent should be determined, that proper steps may be
taken to avert it. In this spirit it is that we approach
Gardiner v. Gardiner.

Iun considering this case, it is necessary to keep in mind
what the common law was, ard how far it has been varied.
1t is clear that by common law the lands of the ancestor
could only be affect.d in the hands of his heir by 2 judg-
ment against the «ncestor ir his lifetime, or the ancestor's
abligation under seal bi:ding his heir, each of which would
operate as an estoppel on the heir claiming through the
ancestor; and such judgment would have to be revived
against the heir by sci. fu., which was a double proceeding,
being both an action and an execution combined, to which
the heir could plead; and the obligation should be enforced

by action of debt against the heir, in which action the
specialty creditor could recover to the extent of the lands
descended.  The statutes, 29 Car. 2, cap. 8, sccs. 10 & 11,
1 Ev. Stat. 218, and 3 W. & M. cap. 14, 1 Ev. Stat. 462, do
no more than prevent the then practise of evading those
common law liabilitics by means of conveyances by the
ancestor to others in trust for himself, which in effect left
the land always his, and to descend to his heir, or by will-
ing it, instead of leaving it to descend to the heir; but no
man’s land could, while he lived, cither before or after
these statutes, be seized or taken in execution, until or
except by 13 Ed. L stat. 1 (2nd West.), cap. 18, 3 Ev.
Stat. 307, which first gave fi. fa. to levy the judgment
debt off the goods and lands—that is, the profits of the
lands aceruing to the owner—or elegit of one half of the
judgment debtor’s lands itself; which holf of the land the
judgment creditor did not become the purchaser of, but
was to take at an estimated valtation or remt, and hold
until the estimated yearly profits or rent paid the debt,
being in effect a sort of Welsh mortgage, and was merely
chattel interest or mortgage, which went to the exccutors,
and not to the heirs of the judgment creditor.—(See 2 W,
Saund. 68, foot note.)

Matters remained in this state until the passing of the
English statate 5 Geo. II. cap. 7, sec. 4, upon the intér-
pretation of which Gardiner v. Gardiher depends. The
section is divisible into a number of sub-sections or
branches, which sabdivision, as it will make the section
more easily comprehended, without altering the sense, we
shall take the liberty of making by splitting it into three
branches, as follows :

The first branch enacts that lunds, &e., in the ¢ plan.
tations belonging to any person indebted, shall e liable to
and chargeable with all just debts, duties and demands, of
what nature or kind soever, owing by any sach person to
his Mujesty or any of his subjects.”

Seeond branch.~—* And shall and may be assers for
the satisfuction thereof, in like manner as real esta‘es are
by the law of England, liable to the satisfaction of debts
due by bond or other specialty.”

Third branch.—And such lands, &e., ¢shall be subject
to thelike remedies, proceedings and processes in any court
of law or equity in any of the said plantations respectively,
for scizing, extending, sclling or disposing ‘thereof,”
“towards the satisfaction of such debts, dutics and
demands, aud in like manner as personal estates in any of
the said plantations respectively are seized, extended, sold
or disposed of, for the satisfaction of debts.”

It appears to us that in the first place, as respects aliens,

no change is effected, but the lands remain as if the act
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never passed; therefore the heirs and devisees are entitled
to plead alienago as a defence. Bat the defence, according
to Wood et al. v. Cumplell, 3 Q. B. U. C. 209, and Due
Richardson v. Dickson,2 0. 8. K.B. Rep. U.C. 293, can
ouly be raised before and not after the fi. fu. lands issues
against the cxecutor or adwinistrator; end Gardiner v.
Gurdiner, it appeara to us, prevents the heir or devisce
from urging the defonce at the only time he could urge it,
by deciding in effect tlat the heir and devisee nced not be
parties or bave any knowledge or notice of the proceedings,
and thereforo are not affurded any opportunity of urging
any defence until after the fi. fa. issues against the execu-
tor or admiaistrator, and the land is thereupon sold at
sheriff’s sale, and the purchaser on the sheriff’s deed pro-
ceeds to eject the heirs and devisces; when, it being too
late to urge the defence, the heirs and devisees are permitted
to mako an ineffectual attempt to urge it, and between the
tvo sets of cases lose their lands against law because the
courts will not permit them to defend themselves. It seems
equally clear that in the second place, as regards creditors
who are subjects, the following changes are effected :

The first branch in the 4th scction makes a great change;
in the provious law, but it makes nv greator change than
this, viz.: it subjects all lands and real estate in Canada to
be applied to the payment and satisfaction not only of the
specialty debts of the ancestor binding his heirs, but also of
all the just debts, dutics and demands which the owner]
owed to the orown or any of its subjects, and that as well
whether such oreditor procced to enforce his cluim during
the lifetime or after the death of his debtor the owner.]
But that branch applies itself solely to the rights of the
parties, leaving uniouched the means by which such rights
are to be enforced; while the sccond and third branches
apply solely to the means by which such rights are to be
enforced, leaving untouched the rights of the parties.
Thus the second branch applies itself solely to where the
debtor has died without the creditor having enforced his
claim, and where the creditor is sceking to enfurce his
claim against the land after it has descended or passed by
will to the heirs or devisees; and then makes such lands,
as to such claims, although they be of no higher degree
than simple contract debts, from the time of the passing of
the statute, what, if they had been claims upon the ances-
tor's obligations binding his heirs, they would have been
without that aet, viz., assets real per descent or enter manus,
in the hands or possession of the heirs or devisees. (See
Tomlin's Law Dict., ¢ Assets.””) And so the heir or
devisee, who had been previously liable to be sued in debt
on his ancestor’s speecialty at common law, or on the stat.
8 W. & M. c. 14, as above stated, also thenceforth became

liable to be sued as well in any forin of action for any just,

debt, duty or demand his ancestor owed, subject to nearly
the same liability as an executor or administrator would
have been if, instead of real property descending to the

heir or devisee, such lands had been personally passing by

will or letters of adwministration to the personal repres :nta-
tives—that is, to the extunt of the real property descended

or willed; but such socund branch leaves untouched any

remedy against the owaer of lands while ho lives. The

third branch applies itself solely to cases where some or any

judgment credicor is secking to enforce some or any judg-

ment at common law, or decree in Chancery against his

judgment debtor, such debtor being then alive, in which

instances it enacts in effect that the lands of such judgment
debtor may be seized and sold along with his goods on the

same fi. fa. or other exccution by describing all his pro-

pertyin the £. fa., &c.,as ‘“‘goods, chattels, lands, real estato
and effects.”” All which clearly appears from the Canadian
statute 43 Geo. IIL cap 1, which varics the law as estab-
lished by the preceding statute by enacting that from and”
after the end of the then session of Parliament, ¢ goods
and chattels, lands and tencments shall not be included in
the same writ of execution, nor shall any such process issue
against the lands and tenements until the return of the
process against the goods aud ohattels.”” But that third
branch of the 4th section of 5 Geo. II. cap. 7, does not
change or profess to change the nature of the realty, or to

make realty personalty, ar to make its nature in any degree
more nearly approximate to personalty ; and it leaves wholly
untouched all cases where the owaer dies and his lands
descend or pass by will, which cases had been sufficiently
provided for by the second branch of the section 4, in the
manner aforesaid.

Lastly, it is worthy of notice that the siatute does not,
either before, or at, or after, the death of the owner, cbargé
the debts absolutely on the lands, so as to affect the lands
before placing in the sheriff’s hands the attachment or /. fu.
lands for esccution. If it had, every debt would be a
mortgage or lien by virtue of the statute, and the first con-
tracted would be the first incuwbrance. It mercly gives
the creditor a right to issue an attachment in some cases;
in all other cases to sue the owner while alive, and his heir
or devisee after he dics, in any form of action applicable to
the creditor’s claim, aud so obtain a f. fu. lands, and put
it in the sheriffi’s hands, and thercby for the first time
acquire a claim or lien upon whatever land itself should
happen to be and remain at the time of tke issuing of the
attachment or f£. fa. the lands of the owner or his heirs or
devisces. But both the owner and his heirs and devisees
are, by the express words of the second branch of the 4th
section of 5 Geo. IL. cap. 7, left at liberty in the meantime
to sell, convey, and pass indefeasible titles to purchasers,



172

S s

LAW JOURNAL.

[AuausT,

—

in like manner “as at the time of passing of the act they
could as to real estate in England by common law as well
s by the statute.” (3 "V. & M. cap. 14, 5e¢3. 5, 6 & T
sce also opinion of Ashurst, J., in Shetelworth v. Neville,
1 Term Rep. 457.) Besides, Tupping v. Yurdington, G
C.P.U. C. 348 & 349, und other cases, show that the lands
are not, even in the eye of the law, in the haods of exccu-
tors or administrators to be administered, and cannot be
admipistered by them; while Vunkouyhnet v. Ross, 7 Q. B.
Rep. U. C. 248, shows that an action of debt against the
hieir at common law or the devisees, on the statute 3 W. & M.
c. 14, on the ancestor's obligation, was and is maintainable
as in England, though the Court of Queen’s Bench in that
case in accordance with Gardiner v. Gardiner, decide
that covenant against the heir, for a cause of action against
his ancestor, and, in Forsyth v. Vull, 3 Dra. Rep. 304,
decide that debt on simple contract to recover the ancestor’s
debt would not lie agninst the heir.  So that the Court of
Queen’s Bench, by the above cases, have, we contend, in
effect totally repealed the whole of the second branch of the
4th section of 5 Geo. II. cap. 7; because, if it be permittted
to have any meaning, it, together with the first branch of
the same section 4, must necessarily make all claims, simple
contract or otherwise, equivalent to specialty debts of the
ancestor, and recoverable, by the statute 5 Geo. II. cap. 7,
in any suitable form of action agaiust the heir or devisee,
in the same manner as specialty debts of the ancestor could
previously have been recovered in an action of debt against
his heirs or devisees under the common law and the statute 3
W.& M. c. 14. The last mentioned cases have complicated
the difficulty which Gardiner v. Gardiner created; for, to
make the decisions consistent, it will now be necessary to
decide that in all cases where the deceased bound his heirs
by specialty, the creditor should pursue the old course, and
sue the heir or devisees in an action of debt at common law,
or on the statute 3 W. & M. c. 14, but that the exccutor or
administrator should be sued in all other cases.

If the above observations be correct, it follows as a
natural consequence that Gardiner v. Gardiner would
have been an equally binding authority, if the intestate
there had owed the plaintiff a specialty debt, and the
phaintiff had sued the heir instead of the adwministrator for
its recovery, and had replied to the heir's plea of paymeat
of the ancestor’s debts to the value of the lands descended
{which would be a good plea,—~3 W. & M. cap. 14, sces.
6 & 7, and Buicher v Nightingale, 1 Stra. 665), by
admitting the plea to be true, but alleging that by the
statute 13 Ed. L. stat. 1 (2 West.) cap. 18, it was coacted
that ¢ when debt was recovered in the King's Court, it
should thenceforth be in the election of him that sued
therafor to have a writof f£i. fa. unto the sheriff for v levy

the debt off the lands and goods,” &e.; that the intestate
died possessed of goods, which were in tho hands of the
heir to be administered ; and that the plaintiff clected to
hand a fi. fa. to the sheriff to levy his dcbt thereof. And
if the court had, on demurrer to such replication, held that
although in point of law the goods could not be considered
in the hands of the heir to be administered, nor to be his
property for any purpose whatever, but on the contrary
must be considered to have been and to be in the eye of the
law the propertv of the administrator, yet, as the statute
evidently intended to give the plaintiff the benefit of levy-
ing his debt not only out of the lands of the intestate, but
also out of his goods, and that too by a writ of fi. fa.
against goods, and as certainly the plaintiff had a right to
maintain his action against the heir on the specialty debt
of his ancestor, and, if he had not paid debts of the intes-
tate to the volue of the lands descended, would have had as
certainly a right to have exccution of those lands or be paid
the value thercof (8 W. & M. cap 14, sec. 5 ; 1 Ev. stat.
464, note ; Ex parte Merton, 5 Ves. 449), he could not be
said to be wrong in prosccuting his action to the extent he
had agninst the heirj—and then if he were wrned round
now by that plea, he would lose the whole benefit of the
suit, and also be compelied to pay the heir his costs of suit
for having sued him in the wrong; and besides would be
put to considerable trouble and delay in suing the adminis-
trator to judgment and execution, when perbaps after all,
owing to the delay occasioned by bringing a useless suit
against the heir, he might now find hiwself too late, and
that other creditors had been beforchand with him, and
swept away on their execution against the executor all the
personal assets; though to be sure in that case it might be
contended that any injury of that sort he might suffer was
occasioned by his own mistake of the law. Nevertheless,
on the whole the replication was good in law, and the fi. fu.
wight issue against the goods of the intestate, as it they
were in the hands of the heir to be administered. The
porchaser at sheriff’s sale at least would obtain a good title,
as nothing cculd be urged against him which could have
been pleaded in the action against the heir by the adminis-
trator, provided he had been a defendai.: therein instcad of
the heir. Yet, bad as is the above coufusion of legal prin-
ciples iutroduced by Gurdiner v. Gardiner,such confusion
is even still worse eonfounded by the not unnatural efforts
of later judges to confine 10 as narrow a compass as possible
such doctrine. Among other iustances may be mentivned
that of (ralkam v. Nelson, 6 C. P. U. C. 281, which, on
authority of McDude v. Dafoe, 15 Q. B. U. C. Rep. 386,
establishes the further anomaly thet although goods could,
yet lands canuot be sold on a fi. fu. against an executor de
son tort.
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From what above appears, these results follow, viz.:
first, no one can, a8 the law now stands, tell what course is
safe to pursue, and therefore ruus a risk, whatever way he
moves, of going wrong; sccondly, all titles depending on
such sheriff’s decds are dangerous, and cannot be sold by
these who have purchased them for the full value of the
land to any person conversant with the difficulty; thirdly, it
injurcs both debtors and creditors by deterring intending
purchasers at sheriff’s sales, few of whom would like to
purchase a doubtful law suit; fourthly, it materially dimi-
nishes the fund for creditors, as well as hinders and delays
them by obliging every creditor to proceed to fi. fu. lands
and sherift’s sale, thereby adding costs to each debt, which
often doubles it; fifthly, when the heirs are abroad, or
infants, as is often the case—necarly always since the Primo-
geniture acts—it practically provents the possibility of
adminiatering the lands so as to save that course, and con-
sequently disinherits the heirs ; sixthly, it operates equally
hard on executors or adwinistrators of testators or intestates
owning perhaps a village lot, worth say five to ten pounds,
and having many creditors, by rendering those executors
and administrators liable, after they have duly administered
all they could administer, to be sued in twenty or more
actions by all those creditors, to see which of them will get
that lot,—all of which actions must go to fi. fa. lands and
sale by sheriff, because none can be preferred by the execu-
tor or administrator to end the dispute, while which of them
is to get the lot depends on the chance of which gets his
Ji- fa. lands first into the sheriff’s hands; and by the pro-
cess of testing the experiment the executors and adminis-
trators are ruined, having to pay their owa costs of suit, at
least in cach case, as all the cases may be tried at the same
assizes, aed cach plaintiff has a right to recover verdict and
execution, so as to have a chance to get his execution in
first, and so grab the coveted village lot.

We feel that every reasonable man, whetler in his own
mind he believes Gardiner v. Gardinerisrightly or wrongly
decided, will unito with us in saying that the Legislature
ought to adopt the suggestion thrown out by Chief Justice
Draper on the point, in Graham v. Nelson, 6 C. P. U.C.
281, that it would be prudeat to pass an act to legalize
titles already acquired—and, we would add, to settle the
matter for the future by either making the heirs and devisees
be sued along with the executors or administrators, as can
be done with heirs and devisees by 3 W. & M. cap. 14, in
the same action, or obliging thew, whenever the plaintiff
replics or suggests laads, to be substituted as u.fendants in
the place and stead of the personal representative.

This would remove all difficulties, and no great obstacle
caa lic in the way of its accomplishment.

o

-

LOCAL COURTS COMMITMENT.—THE 91st CLAUSE.

The subject of imprisonment by the English County
Court Judges has attracted considerable attention at home.
It has been brought before the public by the general press,
tho Law Amendment Socicty has reported upon it, and
learned judges have written and spoken upon it.

In alate number of the Law Times, our able contempor.
ary has noticed the subject with his usual ability and dis.
cretion. Mr. Collier it would appear has given notice of a
bill to amend the law of imprisonment by the County Courts
his purpose being to restrict the power at present vested in
them.

The learned Editor of the Law Times in referring to this
makes some sound and well considered observations which
we have much pleasure in laying before our readers.

¢The details of his (Mr. Collier's) measure will be looked
to with much curiosity by all who havegiven any considera-
tion to a question really far more difficult than those who
blunder about it are willing to believa. The problem to be
solved is this, to preserve the use while removing the abuse,
Hasty reformers would abolish uses and abuses together;
for the power of imprisonment has its uses, indeed, without
it the County Courts would be almost worthless. The
measure of that use is not to be found alone in the number
of imprisonments or the number of cases in which the pun-
ishment succeeds in enforcing obedience to the order of the
Court, but in that unknown quantity of cases wherg the
knowledge of the existence of such a power induces to
obedience. Nor do its uses end here. Add to these the
multitude of cases, greater probably than oll the rest, in
which, if no such power existed, the suitor would set at
defiance orders which he would soon come to learn were
impossible of enforcement. Then, again, what should be
done with torts? We can well understand, and would not
hastily reject as untenable, the argument that, inasmuch as
it is undesirable to encourage small credits, it would be de-
sirable to take from the creditor the power of enforcing
them ; but would that content the public when wrongs are
done? Isa man to subject me to false imprisonment, to
slander, to an assault, to a trespass, with absolute impunity
to himself, because he has no goods and chattels? Is pov-
erty to be permitted unrestricted license to do injury, be-
cause 2 judgment of the County Court is not to be enforced
otherwise than by an order which the defendant will throw
into the fire when he is aware that nothing can come of it ?
These are practical difficulties for which we have ncither
heard, nor been able to devise, a practical solution. We
shall therefore look with great curiosity at the promised
bill of Mr. Collier, hoping to find a definite plan which
shall prevent the abuse of iprisonment where there is hope.
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less poverty, withoutabolishing it for cases in which there is
wanting only the will to pay ; and still more where punish-
ment ought to fullow the wrong committed by the defendant.
Nor can we altogether abandon, even iu the case of small
debts, the principle so often affirmed here, that debt is
wrong; that to take from one man his goods or money on
prowmise of payment,, and after having used them, not to
pay, is only one degree short of the moral wrong of the boy
who tells a lie to the same tradesman in order to obtain by
thut lie a peony loaf.  Casuistryalone can find a substantial
distinction between the guilt of him who falsely says,
¢ Mrs. Suith sent me for a pound of sugar,’ and so obtain-
ing the sugar devours it, and the well-dressed rogue who
says to the tradesman, ¢ Let me have a coat, and T will
pay for it,” when he has not the means of paying,and does
not expect to have them ; and we cannot discover so much
greater an objection to the sending of the latter offender to
prison than to the sending thither of the former.”

The 91st, 92nd, 93rd & 94th scctions of the Division
Courts Act are copied from the 98th, 99th, 100th, 101st &
102nd sections of the English Act 9 & 10 Vic., c. 85, so
that the luw herc and in England was exactly on the same
footing until altered by the statute of fast session. Our
Division Courts answer to the English County Courts, the
powers and procedure in both sects of Tribunals being very
nearly alike. (The Upper Canada County Courts are Su-
perior Courts.)

As in England, public attention was also here directed to
the subject of commnitments by the Division Courts by
writers in the public press, on very slender ground certainly,
88 we expluined in a former article. However that may be,
4 “cry” was got up loud enough to reach the cars of tke
Attorney General of Upper Canada, and that gentleman
with his usual promptitude in such matters framed a mea-
sure to meet the evil complained of, or rather to make timely
provision to guard against the evils complained of in Ean-
gland. It has met with general approval in this country,
and as an amendment upon sees. 91 & 92, (copied from the
English Act 9 & 10 Vic., ch. 93, as before mentioned,) it
exhibits the Canadian method of solving some of the diffi-
culties to which our respected contemporary refers.

Mr. Attorney General McDonald’s plan for remedying
the evil as contained in chapter 33 of last session, secs. 21,

22 & 23 of that act, cwbrace all that is material to give,
and is as follows :—

Sac. 21.—A party failing to sttend to the requirements of any
such summons, shall not be liable to be commasted to gawl for
the defiult, unless the judge is satisfied that such non.attend-
ance is wilful, or that the party has failed to attend after being
twice 80 summoned, and if at the hearing it appears to the
Jjudge upon the examination of the party or otherwise, that ho
ought not to have heen so summoned, or if at such hearing
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the judgment creditor does ot appear, the judge shall award
the party summoned a sum of muney by way of compenaation
for his troublo and attendance, to be recovered agninst the
Judgment creditor in the samo manner as any other judgment
of the Court.

Sec., 22.—The examination shall be held in the judge's cham-
bers, unless the Judge shall otherwise direct. )

Seo. 23.—In case u party has after his examination been
discharged by the Judge, no further summons shall issue out
of the samo Division Court at the suit of the same or any
other creditor without an affidavit, satisfying the Judge upon
facts not before the Court uf)on such examination, that the
party has not then made a full disclosure of his estate, effects,
and debts, or an affidavit satisfying tho judge that since such
excmination the party has acquired the means of paying.

It is believed by those eonversant with the working of
our Division Courts that the foregoing enactments will
guard against indisoriminate commitments for non-appear-
ance, will form a safs barrier against tho abuse of the pro-
cess of the Court by preventing the judgment summons
being used for malicious purposes or necdlossly resorted to
by creditors, while they still leave the Courts with undi-
minished powers for enforcement of such satisfuction us the

debtor may be able to give and for the punishment of
frand.

Perhaps our learned brother of the Law Times may see
in the slteration made by our Legislature, a good hint for
legislation in England.

Our own opinion was and is that the law as it stood, if care-
Sully, discreetly and wisely administered, well served the
purposes for which it was designed; and with the Editor
of the Law Times we have our fears that Law Reformers
too often try to combine ingredients which cannot co-exist,
pamely speed, cheapness and efficiency for creditors, and
tender-heartedness towards debtors. YWe must beware lest
in our efforts to reconcile these opposite conditions, we de-
stroy the efficiency of both.

“SWINFEN v. LORD CHELMSFORD.”

The great case of Swinfen v. Lord Chelmsford, has
been tried and decided, so far as the jury arc concerned,
and a verdict has been entered for the noble defendant.
The facts of the case are shortly these: Lord Chelmsford
(while Sir Frederick Thesiger) was couunsel for the plain-
tiff in Swinfea v. Swinfen, at the trial in Stafford, before
Sir Cresswell Cresswell, in March 1856. Sir A. J. L.
Cockburn, (then Attorney General, and now Lord Chiof
Justice of Eagland) was couvsel for the defendant.  After
the first day’s proceedings were over, Sir Frederick Thesi-
ger, becoming alarmed at the course of the examination,
and a remark privately mude to him in a short conversa-
tion by the presiding judge, “I think Cockburn hus
damaged your female witnesses,” offered a compromise,
which, after some negotiation, and after the refusalof
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Mrs. Swinfen, Sir F. Thesiger's client, to aceept, was‘

agreed to,—Sir F. Thesiger taking tho responsibility on
hiwself, and signing the papers in the usual manner. Mrs.
Swinfen continning her objections, a nesw trial was moved
for, on the ground that the arrangement was made by
counsel and attorney without her consent; and a new trial
was granted, at which Mrs. Swinfen obtained a verdict.
She then brought this action against Lord Chelmsford, and
the trial took place about three weeks after his Lordship
resigned his high office of Lord Chancellor of Bngland.

Tho Law Times in commenting on the case says: ¢ The
jury found rightly for the defendant, who had committed
no other fault than that which every leader at the bar—
time out of mind, hasoften committed—that of compromis-
ing a case on his own authority. Until the question came
in this formal shape before the Court, it was always sup-
posed that the authority of counsel over a cause was almost
absolute ; the law was thought to be that the client placed
his cause in the hands of counsel to be dealt with accord-
ing to his discretior, and that there was thus an implied au-
thority to act in any way that he might deem most advan-
tageous to his client. The question has not yet received
the formal decision which its importance deserves; but it is
sufficiently doubtful to make counsel or attorney extremely
cautious not to depart from the regular course of an action
without previous authority expressly given. Sir F.
Thesiger in this cause did only that which most otber
leaders have done unquestioned, and which all probably be-
lieved they had a right to do—so that no blame whatever
rests upon him. He has completely cleared himself from
the imputation of corrupt motive, as charged in the declara-
tion.”

The case is perhaps one of the most important ever tried
in a British Court of Assize. Such parties as defendant
and witnesses have never before we believe, been brought
before a jury. Three distinguished judges were put into
the witness box, the ex-Lord Chancellor, just retired from the
woolsack, the Lord Chief Justice of England, and Sir G.
Cresswell, the judge of the Divorce Court,—all to prove
the part they had taken in this important case, and to es-
tablish the charges made by Mrs. Swinfen and her counsel of
¢ fraud against a great advocate, and of corruption against
a great judge.” The result however is such as cannot fail
to be pleasing to the public, as we are sure it is to the pro-
fession.

COURT OF EXCHEQUER.

(Sittings at Nist Prius at Guildhall, }efom) the Lorp Cater Barox, and a special
ury.,
Monday and TUesday, July 4th, and 5th.
SwinFeN v. LoRD CHELMSFORD.

Long before the appointed hour fur the commencement of
this most important case, the approaches to the Court were

oceupied, and thoe greatest anxiety to obtain admission was
manifested. On the doors being opened every arnilable seat
was accupied chicfly by members of the bar, who mustered in
great force.

At a quarter to elovon, Mra, Swinfon, necompnnied by hee
solicitor, Mr. Emimett, came into Court, and was shortly after-
wards followed by the noble defendane, who took his seat next
liis counsel, The Enrl of Shrewsbury and Mr, Justice Hali-
burton, the celebrated author of ** Sam Slick, * occupied seats
on the bench,

Mesrsrs. Kennedy, G. Denman and McMahon, were counsel
for Mra. Swinfen,

Sir Fitaroy Kelly, and Messrs. Bovill, Montaguoe Smith, and
Ellis, represented Lord Chelmsford.

Mr. Kennedy put in an nffidavit from the defendant’s attor-
ney, to the effect that Mr, Justice Cresswell aud Sir Alexan-
der Cockburn were necessary witnesses.

The attorney for the plaintiffin the action Swinfen v. Srein.
fen, was examined, also hiz London agent, which clused the
plaintiff’s case,

The Lord Chief Baron nsked Mr. Kennedy if he wished to
offer any evidence on thesecond count, which was to the effect
that the judge illegally expressed himself to the defendant,
Sir F. Thesiger, the counsel for Mrs. Swinfen, that the case
was going aguinat him, and that upon such communication he,
8ir Frederick, compromised the matter.

Mr. Kennedy said that he had proved every word of the
count.

Sir F. Kellz. in & court literally crammed to suffocation by
members of the bar, rose to reply, and asked if there was any
evidence whatever to go to the jury.

The Lord Chief Baron said that he had not the slightest
doubt that there was not a particle of evidence upon the second
count.

Sir F. Kelly proceeded with his address, and said he hardly
knew what course to take. For the first time in his experience,
extending over half the period allotted to man, he had heard
a gentleman denounced by a member of the bar in Innguage
ill-beﬁttinﬁ the atmosphere of the Old Bailey. A nobleman
and o gentloman himself, one of the brightest ornameuts in
hig profession, had been stigmatised in & manner that was
shocking to hear; even the Lord Chief Justice, a man whom
they all respected, had not escaped, whilst the veryjudge who
tried the case had been held up as  brate for his conduct by
the learned counsel on the other side.

Mr. Kennedy denied that he had ever made use of such lan.
guage, but it was said in court.

Sir F. Kelly proceeded to say that in such a way had the
whole case been conducted, e would tell the jury that this
case was one of the greatest importance, involving as it did the
liberty and independence of the law. Whenever that liberty
and independence disappeared ; whenever juries could be in-
timidated and controled, they might rely upon it that o blow
would be struck at the liberty and independence of the snbject
which would not be easily recovered. The noble lord who
was the defendant in this action, was charged, at the time he
he was counsel for the plaintiff, with having betrayed the in-
terest of his elient for base purposes, and had degraded his pro-
fession—a reaily criminal charge. And it wus brought a~ainst
a man who, while he v is a member of the bar, had never done
one act to sully his own honor or to cast a blot on his fair fame.
The jury were aware that the whole question of the trial in
which the noble lord was counsel arosc on the construction of a
will swwhich was made by Mr. Swinfen on the 7th of July, 1854,
The heir-at-law filed a bill in equity to set aside the will, and
was supported by other members of the family. The learned
counsel then entered into a resume of the Swinfen case, which
has been o many times before the public. Ifthereisany fraud
in the conduct of Sir Frederick Thesiger, then the other coun-
sel, judge and jury were both: gquallv guilty. Mr Kennedy
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had charged Sir Frederick Thesiger, that for the snke of at-
tending to u caso at Swansea, he had *robbed ” his client of
her estate. During the five-and-thirty yenrs he (Sir I. Kelly)
had been a member of the bar of England he had never heard
suoh an imputation thrown upon any one connected with the
law, to say nothing of a man who had run through, sucha
brilliant career at the bar as Sir Frederick Thesiger (Lord
Chelmsford) had done, He regretted to sny that such a de-
%\-x\dlin% charge too had been mnde by o member of the bar of
ngland.

Examination of Lord Chelmsford—I wax engaged as leading
counsel fur the plaintiff inthe case of Swinfen ¢. Swinfen. Two
Indies, Mrs. Rowley and Mrs. Leichman, were examined the
first day. I did not feel quito satisfied with the course things
were taking as to the result. In their cross-examination a
letter was read whi. ™ 'id not please mo. I watched the jury,
and I thought the ..oy -essi - made upon them was rather
prejudical. At the close of the day I went up to shake hands
with the judge. He was a very old friend of mine. Some
remarks were mado by him, but what they were 1 don’t
recollect,  Sir Cresswell Cresswell met me the other day,
and, I think it but fair to stato it, he told me what I said,
but I dun’t recollectit. The communication with the judge
wns more that cf a private friend, but I bLelieved him to
have an unfavourable impressiun of the case. I saw Sir A.
Cuckburn in court, and told him that it was u great pity that
these peorle should litigate in this way, asthey were relatives.
He eaid they were not unfriendly disposed.  Ithen communi-
cated with counsel and attorneys, and told them this matter
should be arranged if it could. Tordered Mrs. Swinfen to be
sent for and she came. Mr. Cole was present. I most cer-
tainly deny stating that any offer had been made by the other
side. I never said I had received a communication from high
quarters or anything to lead them to believe that I had had
any conversatiun with the judge. I did tell them, and pressed
very strongly upon Mrs. Swinfen the importance of a com-
promise. I amsorry to beor that I did not treat Mrs, Swinfen
with courtesy. I was very desirous that she should compro-
mise, a8 the cass stond, 1 think she said, * What do you pro-
pose "’ and Mr, Alexander said something about ** a thousand
& year for your life.” She said she could do nothing without
consulting a friend, Sir Henry Durrant. Ile came, and the
result was that she would return to town, and let me know
the result by telegraph. I felt the jury was against us; and
I felt the pulse of the ather side as well as I could, to see what
could be done. This was on the Saturday, and the message
came at two a’clock un the Sunday from Mrs, Swinfen, saying
“The offor is refused.” We did not consider that satisfactory,
as no offer had been made, but at the same time I said to Mr.
Alexander, “Then we must fight it out.” Oan the Monday
Mr. Simpson came and told me that it was very necessary that
the case should be arranged, for he had heard that Mrs. Swinfen
gave orders that Mrs, C. Swinfen should be refused admission
to the testator. Isaid, * Very well; Iwill go to the Attorney-
General and offer to take £1,000 a-year, which { had every
reagon to believe he would give. I'spoke to him guing into court,
and he agreed to give us £1000 a=year. That was to be the basis
of annrrangement. We had a long discussion with the Attor-
ney-General about the costs, and they agreed to pay us £1,250.
Itried hard to get £1,500. After that Colonel Dyott, the High
Sheriff, interfered,” and the Attorney-General told me his
client had broken off the negociations. I spoke to him, and
said it was very unhandsome. I then requested Colonel Dyott
to retire from interfering with the case, as he was not interest-
ed, and he did so. I felt satisfied that if the case came into
court again ull hope of compromising it wasat an end. I was
very nnxious to have it settled if I possibly could. I offered
to take the responsibility, as Mr. Simpson would not agree to
it. 1ie asked me to defend hiin against his client. I thought,
under the circumstances, it was a most beneficial arrangement,
The engagements I held at Swansea did not enter for one
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moment into my mind, Ultimately the basis of a compromise
was concluded, and I put my initials to it,

Cross-examined by Mr. Kennedy—Theo nrrangements about
the Staffurd cneo being tried on Saturday was made between
my clerk and that of the Atterney-General, with, I presume,
the conaent of the judge. I had not the slightest commuanica-
tion, before I lefe the town, with the judge nbout the Swansen
case. I am happy to say the judges are friends of mine, and
I might have written to have had a case fixed fur my conveni-
ence, I havoread everything in the way of instructions that
was handed to me. llcre are my nctes I made on the brief
(pulling & large packet of pnpers from his pocket). 1 have
not the least recollection ot what the judge said to me at the
time. [ net him in the park a short time ago, and he told me
what he said was ** I think Cockburn has dnmaged your female
witnesses” (roars of laughter, which continued for some min-
utes, and in which his lordship and the court juined). Idon’t
recollect that he said ** The verdict's gone,” or ** saving some-
thing from the wreck.” I had such a number of cases that
vne very svon chased another out of my head, I saw the At-
torney-Ueneral on the Sunday nt Stafford. I dined at Lord
Hatherton’s, but I don’t know where I dined on the Saturday;
certaiuly not at Miss Sparrow’s, for I havn’t the honor of the
lady’s scquaintance (laughter). Nor with Lady Wilton, I
don’tkr w Lady Wilton (a)augh). Nor with Lady Chetwynd.
These w:e all new acquaintances you are introducing to me
(alnugh). Iproposed £1,000a yearas n most advantageous ar-
rangement. ‘]) cautiously abstained from mentioning to my
client what the judge said to me.

Do you think it was a right thing for the judge to speak to
you in that way ?

I dun’t think I should be called upon to offer au opinion on
that question.

This answer was followed by loud demonstrations of ap-
plause in cuurt.

Cross-examination contipued—I did not feel bound to tell
my client upon what grounds I based my judgment, but as
the result of that judgment I strongly recommended Mrs,
Swinfen to accept £1,000 a year. She cameabout ten minutes
after I accepted the compromise for her. Mr. Simpson did
ask me to wait till she cawmne, but he did not tell me that any
compromise must be subject to her approval. I never said
that Mrs, Swinfen hadn’t a leg to stand upon. I waated to do
the best for her I could.

Examination of Mr. Justice Cresswell—I presided at the
trinl of Swinfen against Swinfen, at Stafford, in March, 1856.
I recollect seeing Sir F. Thesiger, IIe was sitting on the oppo-
sito side of the counsels’ table, and when the court adjourned I
beckoned him over and shook hands with him. 1 asked him
if he was going to Lord Hatherton's, as Mr. Baron Bromwell
and myself had an invitation. Ile said he had a consultation
in the cause and declined. I spoke to him about it, and told
him that the Attorney-General had damaged two of his most
important witocsses.  Thut was all that passed to my recollee-
tion.

Cross-examined by Mr. Kennedv—I dined with several per-
sons while at Stafford, but I can’t recollect whether I men-
tivned the ease or not. If any gentleman had asked me it
is probable I would have answered him, I thought the case
was seriously damaged by the examination of the fen ale wit-
nesses,

Examination of Lord Chicf Justice Cuckburn, by Mr. Mon-
tagu Smith—I wns leading counsel 1n the case ot Swinfen v,
Swinfen, I recollect two letters that were read, and cross-
examined the Jadies. At the cluose of the day I had some con-
versation with Sir Frederick Thesiger., He asked me if it
could not besettled. I said that after reading my instructions,
of all the cases I ever had, this was unethat ought to be settled.
1 made no offer, but on the Munday morning Sir Frederick
Thesiger came to me, and wo discussed the matter, making
£1,000 tho Lasis. The same offer that Sir Frederick made
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was present in my own mind, 1 was certainly nut preparcd ‘
to go further, nor would I have gone so far Lut on account of
the relationaiip hetween the parties, and the peculiar way in
which Mrs Swinfen was placed by tho death of her husband,
old Mr. Swinfen’s xon, 11 enme out that about the timo of
the muking of the will Mr, Swinfen wna so far gone as not to
kno v that it was his son that was dead and not his daughter.
That came out on cross-oxamination. 1 then felt that our case
was anfe, for we had very strange evidence behind, I did not
read the bill in Clhancery.

The Lord Chief Baron—Very few peoplo volunteer to read
a bill in Chancery (roars of laughter).

Mr. Alexander, oncuf the counsel engaged with Sir Frederick
Thesiger in tho case at the trial in Staffurd, was exumined ;
after which

‘The Lord Chief Baron summed up. o said that as to the
second count, which charged collusion Lietween the defendant
and Sir C. Cresswell, he wuuld direct them that there wus no
evidence to go to a jury. IHe would further say that he did
1ot think it was decent to put the second count on record ;
public decorum had, in his opinion, been outraged by puttin
on the records of the courts such a chargoe as this, 1e woul
Jay it down as a principle of law, that all tho law required a bar-
rister to do was the discharge of his duty towards his clients
as best he could. Ile might be utterly wrong or mistaken,
but if he intended to act honestly by his client he was not
responsible. The Jearned judge said the simple question the
Jjury had to decide was, whether the defendant had acted pru-
dently or properly, or in the hest interests of his client.

Mr. Denman tendered a bill of exceptions to the ruling of
the learned judge, before the verdict was given.

The Jury, without a moment’s hLesitation, returned a ver-
dict for the defendant on both counts.

APPEAL REPORTS.

We referred some time ago to the inconvenicnce the
profession were subjected to, by there being no regular
Reports of cases in Appeal. We are happy to state that
with the assistance of Mr. Thomas Hodgios, who has
hitherto furnished us with Chancery Reports, we hope to
remedy the inconvenience; and in this number we com.
mence a serics which will contain a summary of the deci-
sions since the establishment of the Court.

THE CRIMINAL LAW AMENDMENT ACT.

It is a question whether the law regulating criminal pro-
secutions is yet sufliciently simplified. It states distinetly
enough that indictments may be in short forms, and speci-
mens of which are given in the statute; and it also lays
down that objections to indictments for matters of form
must be taken by demurrer before the case is proceeded
with. But some of the old legal questions still arise, and
if they can be called up, counsel for a prisoner finds it his
clear duty to make the most of them, for he must sec that,
if possible, his client is not convicted contrary to law. It
is still nearly as difficult as ever to draw the distinction be-
tween what is ¢ matter of form” and what is matter of

substance, what can prejudice the trial on its merits and

what i3 so merely formal that the prisoner cannot bo preju-
diced by an amendment.

The subject i= one of no small importance, especially in
view of the jurisdiction and powers of the Courts of Quarter
Scssions.  Where the office of County Attorney aud Clerk
of the Peace are not united, the Clerk of the Peace, whois
in most cases not a lawyer, draws the indictment and lus
fees allowed to him  The County Attorney has very little
time to revise and amend it.  Some County Attorneys de-
cline to 1 so, leuving the responsibility on the shoulders
of the party who is paid for the duty. This inconvenience
will of course wear out as the oflices become united,  But
there is & more serious difficulty which will not wear out
without a change of the luw. It isthis. The Court of
Quarter Sessions is as far ag possible from being a Court
composed of lawyers. It consists of Magistrates, numbering
in some Counties cighty or nincty, all of whom are entitled
to sit on the Bench, and vote upon such questions as are
involved in the subjoined judgment pronounced by the
Court of Quarter Sessions at Goderich.  'We do not eriticise
the decision for more than one reason. It is appealed
against, and we say nothing of its merits until we see the
view taken by the Superior Court. But it does scem very
plain, that it is very inconvenient if the law allows such
questions to arise at all, and yet leaves them to be decided
by laymen. The power and duty of the Court of Quarter
Sessions to try cases involving most serious punishmeats
is undoubted. If this poweris to continue, and the Bench
is to continue constituted as at preseat, it is very desirable
that the luw should be in such shape that the fewest pos-
sible legal questions shall arise, and that the v rdicts of
juries on the merits should be arrived at by means of pro-
ceedings, involving the fewest possible technicalities, and,
that these verdicts when arrived at, should remain intact
unless clearly contrary to evidence. It is true that the
County Judge is Chaircan of Quarter Sessions. Butin his
absence another may be chosen, 22 with the increased duty
of County judges they are very likely to take care to be ab+
sent. In that case, some of the nicest legal questions that
can arise in the dificult science of the law may have to be
decided without legal advice or assistance. At least such
miay be the result if such questions as those opened in the
subjoined case arc really properly open to argument at
all ; and that point we leave untoucbed at present. Certain
it is, however, that lawyers evidently think the forms of in.
dictment, however plainly and intelligibly drawn, though
put in the most simple and easily understood language, still
open to the old fashioned questions on points of law. But
for this fact such a case as this could not have arisen. It
is equally certain that the ends of justice do not require
that such questions should be mooted; and it is equally
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certain that the kw should, if possible, be made so simple
that every court that administers it chould with reasonable
care be able to nnderstand it.  That this is net the cuze at
present is evident from mose facts than those relating to the
matter in hand. Magistrates sitting singly and in Petit
Sessions have, it is known, large poswers tu a kurge class of
cases. Hut they must proceed regularly and make up for-
mal convictions. It is suppesed that these may be very
simple, for » set of forms are given. But with all this appa-
sent swplification, and ali this apparently casy magisterial
grammar of the law, it is a significaut fact, thut nearly ol
the appeals agatast convictions, in one county at least, for
the past two years, have succeeded, the convictions being
held bad in form, or the Magis rates being held to have |
exceeded their jurisdiction. 1t is not an easy thing to frame
laws, to be thoroughly understood and well administered
in 8 new and mixed comtmunity by the yeomen themselves,
Yet it must be done, if possible, and we think that now
the statutes are causolidated, it will not'be very difficult to
condense and amend the criminal law by an act of next
session, in such a manner as to obviate the anomalies now
apparent. Aund with this view we intend to revert to the
subject. It is worthy of attention, if it were only for this
single fact, that in the present case it was necessary for the
counsel for the prisoner to move under thres different sta-
tutes, and only under one of them does he scem to bave any
right of appeal.
The case furnished us is as follows =—
“QUARTER SESSIONS OF BURON AND BRUCE”
The Queen v. | Judzment delivered by R. Cooper Esq.,
Heary Campbell. Chairman.
False pretences.
The indictmeant is in the following form:
United Counties of } “ The jurors for cur Lady the Queen,
Huron and Bruce, ) upen their oath present, that Henry
to wit: Campbell, on the 8th day of May, A.D,
1859, at the Township of Culross, in the County of Bruce, one
of the united counties aforesaid, unlawfully, frandulently, and
knowingly by falso pretences, did obtain an order from one
Thomas Maloney, one of the Municipality of the Township of
Culress, requiring the delivery of certain wheat by and from
one George Smith, and by presentiog the suid order to thesaid
George Smitb, the afureenid llenry Campbell fraudulently,
knowingly, and by fulse pretences procured a os rtais quantity,
to wit, nine bushels of wheat from the satd Georgs Smith, of the

o00ds and chaitels of the suid Municipality of the Township
ulross, with Jntent to defrangd.”

The following was the evidence:

Thomas Maloney, sworn on the part of the erown. Iam a
Counciller of the ‘Township of Culross. I look at the order
produced, it ig in my haod writing,

{Copy.) .
Culross, April 2Rth, 1859,

* Gearge Smith, Penetangore. Please give the hearer three
of golden drop, three of fife, 9 of milling wheat, 2 of corn, and
oblige youra truly,

Tnowas Matoxer,
Ropesr Pingsnroy,

I was autharised to sign biath names, The words (threa of
goldeu drop, threo of fite) now appearing erased were nut er-
ased when I gave the order to prisoner. Mr. Pinkerfon iy a
Counuillor. !;\g:we the order to prisoner.  Ile came back to
ma apven or eight dr s afterwards, and said be lind been some-
where and had eams papers in his pocket, and his little girl
bad got them and burnt the order; and he scemed in great
distress, and wanted another in place of it, as hs conld not get
the wheat, and so I gave bim the second order in these words.

Culross, May Gth, 1859,

* George Smith, Esq., Penetangere. Sir, please give the
bearer three golden drops wheat, three of fife, nine bushels of
milling, two of corn, oblige yours,

Tronas Mavoxey,
Rongrr Pivkerron.

It was wheat provided for the poor.  An allotment was made
to various partics by the Towsship Council, and prisoner’s
allvtment was 15 bushels of wheat and twe of corn, (the amouny
of each order) and I intended one only in place of the other.

Cross examined ~—Individuals give notes for the wheat, Pris-
oner gave a nate for the &rst arder, not thesecond. The words
were not erased when I gava it to him. Thenute he gave was
in favor of the Corporation.

George Smith, sworn.—The wheat wag in my possession.
The first order was erased when preseated. I gave pine bush-
els on it. I also honored the second order, I can’tsay who got
that. I always honored the orders whoever brovght them.
My list shews « Campbell, 15 bushels,” * Peter McDonald, 9
bushels.” T wrote Peter McDonald on the back of it because
some one {{ cant say who) gave in the name. Some parties
took several lots for themselves and athers.

William English, sworn —I saw prisoner present the erased
order and get the wheat on it. He said in answer to Smith,
that Maloney had erased it himself,

William Melntyre, sworn, I drew the wheat for prisoner
It was fiwenty-four bushels {15 & 9) being the amount he re.
quested me to get. 1o did pot get it all home, but all except
one brg which was lost or stolen while I was driving it, and
prisaner was with me. The whole was loaded up for him.

The Chairman charged, that the 15 bushels, were evidently
obtained, as proved by smith, and that there is evidence that
the 9 were also obtained a8 stated by English, with whose evi-
dence that of McIntyre agrees ; and if both were obtaived, the
nine were obtained by false pretences.

The jury returned a verdict of guilty.

A motivn has been made by Mr. MeDermatf for the prisoner
to arrest judgment. There was o demurrer to the form of
the indictment before the jury were sworn, as required by the
statute in cases of formal vbjects apparent on the face of the
indictment,

‘The grounds of the present motion are,

1st.—That the indictment is uncertain in the manner of
stating the offence, and, that if acquitted, the prisoner could
be agaia indicted, that an acquitsl undsr this indictment
would not he conclusive, because the offence is so budly and
indefinitely set forth. In short, thay the prisoner has no res-
sonable means of seeing what he was indicted for.

20d.~That the grder for the wheat is not sufficiently dea-
cribed or set forth, it is not eaid who 1t is payable to, nor is
the quantity of wheat named.

3rd.—That the mere statement that the prisoner presenied
the said order is nat an allegation of a false pretence; and the
words &4 the end of the indictment, (** with intent to defraud,”)
could not, as the indictment is framed, be held to relate toany
single part ofit.  They might relate to the obsaining the order,
for obtatning the wheat,

4th.—~That the indictment is double, charging two sopsrate
offences.

Mr. Lewls, on the part of the crown contended, That the in-
dictment would have Loox bad bad it not narrated the whole
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circumstances, and that the fucts alloged only showed one of-
fence, and, that thuugh it was necessary to state thess lavts,
the Act of 18 Vie, warranted the stating them in the concise
form herae used, and he insisted also, that under the statute
thiese oljecticas stiould have been taken before the jury wus
awarn, the objections Being to matter of furm, appurent in the
face uf the record ; nnd, that the indictment muss be held good
after verdiet at all events.

Wo think the beat way to test the validity of the indictment,
is to luak £, it n« if il uncecessary words were struck vut of
the first paet of it Iz would chen simply state, that the pri-
soner got the order, und with froudulent intent obtained the
wheat. The Act 18 Vie., allaws of a most caneiso furm of in-
dictment for this offence. That form anly requires the atiega-
tion of the quantity and name of the property, and that it was
obtained by {ulse pretences with inteut to gefraud.  Yet the
form is not compulsory. It would be abserd te make it so.
Indictments may be in this furm, the act seys ; but ther mag
be varied to suit the facts, keeping ia view the concise wanner
of framing them shown in the statute.  Thea the cases given
in Archbuld, {and no others were cited on either side,} shuw,
that if n false pretence consists of n series of acts, each shuuld
be named ; and in one case an indictment is keld bad for not
naming one piece of the prisoner’s cunduct sufficienily. 1lere
there were twa acts making one preteuce. Buth are pamed as
sufficiently as the statute requires, though the fraudulent in
tent need not have been alleged except ns to the second of the
two acts. But the two allegations of fraud, could not mivlead
the prisoner, or deprive him of any spportunity or means o
defence which the omission of either would have left him,
And this fucs, if there were no other reason, shows that the
detect, if any, is cured by going to trial, and certainly cured
by verdict. But we think thiat thers is no *“ formal defeet.” If
there be nny, itis only in the insertion of surplusage—the two
allegations of fraud. Cestainly this defect, if it be one, was
apparent encugh on the face of tha record to require a demur-
rer beforo going to trial. But, had the allegation of fraud
been inserted six times, although the indictment would have
been ivartificial, it might not have been bad. But, does it
charge two offences? We think not. The narrative ig not
separated in any of its parts. It is a simple statement of one
feaudulent trapsactive, bat 8 transaction only consummated
by twe acts, the obtaining the order, und then the wheat,

As to setiing out the order, the nioth section of tho statute
dispuaes of the ohjection,

It was ingeniously argued that the indictment was so donble
thataue caald aot tell to what partof it the clusing words, churg-
ing fraud could apply. They obrivusly relate to the transac
tiun, which is a single fraud, consummated by &ro rets, cach

done with * intent’ to do ane fraud.  This is the plkin mean-

ing of the indictment, and the finding of the jury, and we
think it mast stand.

‘The maoion is refused.

There was another motion, to reserve points of law under
chap. 109, revised statutes, upon similar grounds.

We think the case clearly muds cut by the evidence, and
find no questiun of law to reserve.

Another motion was made for & new trial under chapter
110. We see no resson for granting it, aud tha coavietion
stands affirmed.

From this last decision it is open to tho prisoner to appeal,
and by so doing he mry perbaps be able to raise nll the ques-
tions hers decided, and have them all dispused of by the Court
in Toronto. The sentence will be postpencd until the first day
of next Quarter Sessiong, in order to give the prisoner an op-
purtunity of testing the accuracy of the present deciston, as hig
cuunsel has stated his intention uf duing, by appeal.

Such was the judgment, and we shall await with some
interest the final decision. It is very questionable, it scems

to us whether the court had power to remand the prisoncr
to the next session, however much they might desive to pive
his the benefit of ap argument before one of the Superior
Courts.  But as the oflence calls for a niost serious punighe
went, it seems that the Beneh preferred to run the risk of
the delay, rather than pass o sentence after & verdict and
judgment which imight be wroug. Whatever the issue,
we feel confident that the Juw simplified as it is supposed to
be, way be usefully still further stmplitied and condensed.
{ Commaunicated.)

CILANCERY AGENCY TARIFF.

We publish below a series of resolutions, lutely adopted
by the Chancery practitioners in this city, relative to
Ageney fees.  Seme years age, whea the Common Law
Tariff was on much the sawme scale as the present Chancery
Tariff, the Toronto practitioners declined to act for their
principals ut less thag full fees; but, under esisting
circumstances, we thisk the Chancery practitioners here
have acted wisely in adopting the rate fixed by the resolu-

f!tions; and since the present tariff of their Court is

lower in many cases than that of the Common Law Courts,
it may not perhaps be ioappropriste to advise liberality to
their country principals, us, doubtless, few but difficult
cases will, owing to the appoiutment of Depuaty Masters
and Registers in the various counties, be carricd through
iz Toronta. We uaderstand that during last winter the
difference between the tariffs at Commen Law and Chan-
cery, was brought under the notice of the Chancery Judges,
and some amendment promised. The court, we learn,
expressed surprise at the difference, and requested sugges:
tions, which were shortly afterwards subwmitted ; but as yet
nothing has been done, although a tariff of Sherifl’s fees
has been issued, sllowing those officers Common Law fees
in all Chancery proceedings. Whatever may be the result,
i the present disbursements are too beavy ia propostion to
the fees; and it may be well for all interested to cousider
how far the rule which wasadopted ia fruming the Common
Law tasiff, may be beneficially applicd in Chancery—<“to
pay fairly for what is done, but to sherter the work.”

Toroxvo, 21st July, 1859,

At a specinl meeting of the practitioners in the Court of
Chancery, residing in Torunto, held this day, pursuant to
nutice, for the purpose of taking into consideration & Tariff of
Agency Fees, to be charged fur business performed in Torento,
by agents fur their principals, Mr. Davis baving been appointed
Chairman, and Mr, Fitzgerald, Sceretary; it was

1. Moved by Mr. Roaf, secorded by Mr. Blake, and

Resolted unanimously, That the members of the profession
present at this mecting, and the other practitioners signing
these resulutions, pledpe themselves not to practise as Agents
in Chancery at Juwer mdes or terns than these resolved upun
at this meoting; and thuse present horely ngeee respectively
to sign the resolutions which may be now adepred.
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2. Moved by Mcr. Hectur, seconded by Mr. Bacon, and

Resolved, That the fees for business performed in the Court
of Chancery by agents in Torento for their principals, be
charged at not less than the following rates, i. e., onc-half the
full solicitor and client fees allowed by the practice of the
Court; counsel fees and disbursements to be paid in full,

3. Moved by Mr. Blake, sec nded by Mr. Taylor, and

Regolved, That in special cases, the fees for business in
Chambers, and in the Master’s Office, may be the subject of
arrangement between principal and agent,—half fees being the
wminvaum.

4. Moved by Mr. Ilector, seconded by Mr. Bacon, and

Hesolved, 'Ihat in any cuse, the minimum Counsel fee at the
hearing shall be £2 10s. ; that being the lowest fee taxed by
the Master of the Court at Toronto, on the hearing.

3. Moved by Mr. Blake, scconded by Mr. odgins, and

_ Resolved, That the Chairman and Sccretary do procure the
signatures hereto of those present at this mecting, and of other
Chancery practitioners in Toronto, and do cause copies of the
proceedings of this meoting to be printed, and forwarded to
the legal practitioners throughout Upper Canada.

TIHE CONSOLIDATED STATUTES.

The work of incorporating the acts of last session with
the consolidated statutes is progressing rapidly, and will
probably be completed next mouth.

As might be expected, the duty of doing this was en-
trusted to those eminent jurists, Sir James Macaulay, and
G. W. Wickstead, Esq., Q. C. Judge Gowan, we under-
stand was, as before, requested by His Excellency to assist
in the important Jabour entrusted to these gentlemen.

——

DIVISION COURTS.

OFFICERS AND SUITORS.

To the Editors of the Law Jowrnal.

Fort Erie, 28th July, 1859.
Gextrenen,—In Divigion Court No. 3, County of Welland,
of which 1 am Clerk, within the lnst 18 months, the aggregate
amount upon which judgment summonses issued was $1,014,
amount paid thereon $295; the number of vrders for commit-
ments was seven, the number of actual commitments none.
Two orders for commitment were issued by me during the
above period ; in one case, the whole amount of debt and costs
was paid, io the other the defendant left the province to avoid
paying a debt for which he was security only.
rom my experienceasClerk of this Division Court forthe last
10 years, I am decidedly of opinion that the *“91st clause™ is
& most useful one, and without it many an honest creditor
would lose his just debt. Should the Legislature repeal this
clause, under any circumstances such repeal should only affect
suits for debt contracted after the passing of the act, other-
wise injustice would be done to those who have given credit,
with the view of enforcing payraent under that clause of the
act, when all other means failed.
Your obedient servant,
JAMES STaNTON.

To the Edilars af the Law Journal.

Norwoon, Co. oF PETERIORO’, July 29, 1858,
. GexTrexen,—In compliance with the invitation contained
in your Junc number, requesting information on the working

of tha 91st clause of the Division Courts Act, I beg to encloze
the fullowing; shewing its working in this Division fur 18
manths, ending 30th June lust:

‘Fhe number of judgment summonses for the ahove perind
was seven ; tho total number of cases for the same period, 916.
Ageregate amount nt issue in judgment summonses cascs
L£72 14s. 0d. In one cnse no order wasmade. In four cases,
settled between the parties previous to or on the Court days.
Oneccase, returned * not served,” subsequently settled between
the parties. And one case, order not obeyed; no further
action.

I consider the existence of the clause in question essentinlly
necessary for the interests of the creditor, as from my own
knowledge the fact of its being available has induced many to
pay, who would otherwise not do so. Hoping ere long to see
tho power to garnishee given to Division Courts,

I remain Gentlemen, yours &e.,
Jaues Forey,
Clerk: 2nd D. C., U. C. Peterbore and Vicloria.

ANSWERS TO CORRESPONDENTS.

DIVISiON COURT PRACTICE.

To the Editors of the ILaw Journal
June, 1859.

Gesrresen.—The Act of 13 and 14 Vie., ch. 53, sec. 14,
among other things, says, ** The Bailiff’s fees upon exccutions,
shall be paid to the Clerk of the Court, at the time of the issue
of the warrant of execation, and shall be paid over to the
Bailiff upon the return of the warrant, and not before.”

The fees referred to are those mentioned in Schedule A, of
the act cited. Thisquestion, however, arises, Do they include
all the Bailiff’s feca mentioned in theschedule, and, if not, what
particular items are meant? I shall be obliged by your views
on this question,

From the reading of th - atute, I infer that the Bailiff is
entitled to his fees, providea he returns his warrant of execu-
tion twithin the proper time, whether the returns be nulla bona
or otherwise. I am aware that the reading of the schedule
would not entitle him to mileage, in cases where he did not
make anything. Whether he would be entitled to the fee for
« enforcing,” &c., is a question I would like to have your de-
cision upon. If the Buliff is not entitled to any fees, when
his retura is nulla bona, what is to be done with the fees
paid to the Clerk, supposing that the return was made in pro-
per time? The Commissioners appointed to consolidate the
Statutes of Upper Canada, have (page 152, sec. §2) made an
addition w0 the section which I have already cited, stating,
that any fees to which the Bailiff is not entitled, shall be re-
paid to the party from whom they were received. ‘Fhis sec-
tion seems to me s0 obscure, that one cannot form a sutisfac-
tory couclusion as to its meaning.

By the way, are the Consolidated Statutes now law? Let mo
ask snme more questions,

Section 3, 18th Vic., ch. 125, is silent as to what is to be
done with money recovered on execution issued under a tran-
seript of judgment, {rom one division to avother. The prac-
tice generally adopted is, to send a return to the clerk of the
division from which the transcri?t was issucd, and remit the
money with such return. Am I obliged to do ao? If not,
what is my proper course? If I am obliged to forward the
money, at whose risk is it while passing through the post office ?

Yours truly,

I A.

Qur correspondent is an “ official,” and an industrious,
pains-taking man, anxious to carry out the law to the best of
his ability. e is a Division Court Clerk, and, we are told,
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a very efficient one.  We do nat like to refuse to consider his ' defendants’ agent. 'The Judge paid no attention tu the section
queries put in the above letter, or sume others which he has | alluded to, although he read it, but gave judgment for phintiff
rent, and to which we will attend bye snd bye. But we can-| upon the evidence of B.’s wife.  Query —whether is B.’s wife
not, 88 a peneral rule, bie expected to answer all moat ar or the clerk’s huoks to be relied en as evidence in a court of
mooted questions on Division Court faw, or any ather suliject. justice 2 Your opinion en the lnw of evidence referred to will
In cases Lietween private parties, we have no disposition to ' cunfer n favor upon the defendants, and also upon your servant
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anve the parties the proper fees that should be pnid to & pro-: and subscriber.
fessionul adviser ; and, moreover, we can hardly be expocted !
to ygive, every month, for nothing, a number of opinions which, !
if ubtained in the usual way, would cost many bundred dol- |
lars. 8o much for *defimng our pasition.”” Wo will now
give some few short answers to our friend’s queries, pre-
suming further, that we only give opinions, aud if, after all, |
the Judges ** decision ”” should be contrary to our * opinions,”
I A. must 1ot be annoyed, or too much surprised.

mileage *-vhere ”’ certain things are dune. ‘I'he expression !
of une thir g, excludes any other which is not expressed. So,
there car. be no mileage where money is #of “made ;” nor can |
there be mileage where ueither is money made, nor the case |
* settled after the lecy.” But in either of these events, theve,
will be mileage.

Second. ‘There can be no fee for “ enforcing,” unless the
writ has been enforced by sale, or by collection of the money
by somo means by the Bailiff, during the currency of the writ.

Third. Section 52 may be literally followed. In the event
of the Bailiff not becoming, for any such reasons as above
suguested, entitled to mileage, &e., the Cletk has only to re-
fuud the money to the litigant who has deposited it.

I]'burllz. The Cunsolidated Statutes are not yet proclaimed
as law.

Fifth. As to transeripts, and remitting money. The Clerk
need not, we think, remit any money by post, without written
instructions to do so. These instructions would cast the risk
on the party who gives them. But if he remits without in-
structions as to the mode, and there is a loss in transitu, the
loss is the Clerk’s. A suitor cannot complain, for all the Clerk
need do, is to have the money subject to the suitor’s order.
The money obtained under a trauscript is the suiter’s money.
If the Clerk who sent the transcript, gets the money sent back
to him, he gets it as agent for the suitor, we should say, rather
than as Clerk; and of course, any instructivn from him as to
the mode of remitting, would be a reasonable protectioa to the
other Clerk. The fact is, the transcript is under the suitor’s
control, the moment the one Clerk has sent it to the otier, as
desired by the suitor.~=Eps. L. J

1o the Editors of the Law Journal.

Derry West, 30th June, 1859.

Gentlemen,—An action was brought against the surcties of
a deceased Clerk of a Division Court, for money alleged to
have beea paid him in his lifetime.  The case is as follows : A.
brought an action against B. to recover about £4 123, 6d. and
got judgment for the amouant ; execution was issued against
B. and returned *“ no goods was on;” B. was brought up on a
Jjudgment summons and an order made to pay 10s. per month ;
the first month was paid and the 10s. duly entered on the
clerk’s books ; before another instalment was paid the clerk
died. Sometime after, A. asked B. why he wasnot paying the
money? B., in answer, said, I have paid the whole of your
claiim to the clerk in his lifetime, which my wife can prove.
A. brings the action against the above sureties and cails on
B.’s wife as evidence ; the agents for the defendants objected
to her being sworn, on tho grounds that she was not a compe-
teut witness, but urged that the clerk’s books should be pro-
duced, and the entries in said books to be the legal evidence
between the parties, agrccahle with the statute in such case
made and provided. ‘he 49th section of the Division Court

Act for 1850 was roferxed ¢, and read by the Judge and by the

J-T.
['The wife was a competent witness. The weight to be given
to her testimony was fur the acting Judge to determine. ‘The
entiies in the clerk’s hooks are mude evidence in certuin cases
certainly. but bere there was an allegation of fact, no entry
in respect to which appeared in the clerk’s hnoks.  Snch evi-
dence as thatin this case one would think nceded corroborativn

of kind.—Eps. L. J
First, Tt e reading of Schedule A. is not difficult, Tt gives } some in ?

19 the Editors of the Law Journal.
Galt, July 25th, 1859,

Gextrenen,—Upon the strength of your known willinguess
to give irfurmation vpon questions of general importance, I
beg to submit the tollowing case:—

A sues B in a Division Court for a certain sum, say $50.
B, under the 27 sec. of 16 Vie., cap. 177, files a plea of tender
before action of $30, and pays tha same into court, in full satis-
fuction of A’s claim. The clerk immediately communicates
notice of such plea and paymentto A, who does nol within three
days after notice of such payment, sigrify to the clerk his in-
tention to proceed for the balance of hiz demand, putwith-
standing such plea. Do the words *“all proceedings shuall be
stayed” operate as o final bar to the actiou, and preclude A
from prosecuting his claim for the balance of his demands?
In the event of want of notico being agreed at the trial, can
the Judge overrule the objection aud order the cnse to procced,
or can the Judge adjourn the case under the 26th section of
the same act and alfow A some further time within which to
give notice of his intention to proceed?

An answor in your next issue is most regpoctfully requested.

I am your obedicnt servant,
A. M,

[The words “all proczedings shall be stayed,” ought we
think be regarded as directory, and not operating as a final
bar to the astion. ‘The judge might therefore, the circum-
stances warranting it, adjourn the ¢ase at the expense of A.—
Eps. L. J.]

CORRECTION.
In lotter of John Holgate, page 153—~July aumber—second last jino of tho
comnunication, for * be sutisfied that us tutention absolutedy mcrssuary,” Tead » by
satistied that fty refention is absolutcely uccersary.”

U. C. REPORTS.

COURT OF ERROR AND APPEAL.
(Reporicd by TooMas IModcixs. Esq., LL. B, Barrister at law.)

{Before Rosissox, C. 3. DRarzr, C. J. C. P., MacaTrav,ex. C J.C. P, NcLzaxand
BURNS, J. J.y SPRAGGE, VV €., nnd KicgaRDS, J.)

BreritTv. WeaGG.
Dormant equities—Tyustees— Praud—Laches—Principal and Agent.

A party who held 2 bond for a deed of & ot of land, on which ho had erccted &
saw mill, became insoived in 1834, and assigned bis intereat thercunder, and
all hisother real and personal estate, to certaln of biacreditors, ax trustecs enthe
cxpress truat thataudd trustees should sell such and so much of tho sam« as
was necomary (excet fald lot and aaw mill): should work thio saw mint and
scll tho lumber mado thereat, and enllect outstanding debts, aud apply all
noneys 80 realized—1st. To pay the Interest due on thoe bund ; 2nd. To pay the
expenscs of the trust; 3rd. To pay the debts duo to the creditora; and 4th.
To pay the assignos any surplus, snd to recunvey the premises, aud thizreupon
tho aaid creditors released the debits duo to them.  The trustees appointed cno
of thelr pumber(G. B. W ) to act, who was not & creditor, but ugent of ono
(W. & Co.)and as such ageut hosigned thodced and alsothe rolease. Leshortly



182 LAW JO

URNAL. [AvausT,

afterwards want into posewes<inn, and vbtalned a conveyaneo of tho lot in ques. l
Vu bt nied | jaig of Jot No. 6 in the first concession of the towuship of York,

tion fruin the owitier, in fue, and then conseyml to his principal.
In 1835 agalnag the principal (G. B. W, being dead), by was

IHeld, (roversing the decres of the Court Lelow), 1st That G B. W. had not ob- ’

talned such conveyance as trustes for the orixinal assigoor, but as sgent of the
defeudant (the creditor, W. & Co) 2nd. That expresc trusts are within the
Dormant Equitios Act 18 Vie, ¢ 124 (SpRwar, V. C, dussentiente.) 3ed, That
tho facts of tho caso Al not establish any actunl or positive fraud on the part
of the dufendant to Lring thy case within tho exeeption inthat Act.  4th, That
at all events, ths lachies of the plajutiff bad disentitled bim to relief

(19th July, 1859 )

This was an appeal from the Court of Chancery. This cace is
reported in 6 Grant, 454. The facts are as fullows:

1n 1882, the plaintiff contracted with one Christopher Eliiott,
for the purchase of a certaia lot of land, in the township of York,
and Elhott thereupon executed a bond for a deed, and delivered
possession of the premises to plaintifi.  Plantiff continued in pos-
session about two years, and during that tume, he expended up- |
wards of £800, in the ercction of a tavern and outhuuses, and a
steam saw mill, the engine of which was affixed to the frechold.
In Nov. 1834, the pluinuff becoming involved, assigned the said pro-
perty, and all Liis real and personal estate to certain trustees, on
the express tiust, that the Trustees should scll such and go much
of the said property, cxcept the land and premises above described,
as were in their nature saleable; and should work the mill, and |
sell and dispose of the lumber sawn there, and apply the proceeds: |

Rouvixsoy, C. J.——The land in question in this suit is the west

and its broken front.

The object of this suit was to procure a decree declaring the
defendant to be & trustee of the premises, and compelling him to
carry out the purposes of the trust.

It stands admitted on the case that on thoe 19th December, 1834,
one Christophicr Elliott, now decensed, was the owner in fue of
the premises; that ou that day he made a conveyance of the pre-
mises to George Bushy Willard, who is also now deceased, fora
consideration of £377 and upwards, and that Willard took this
conveyance as agent of the defendunt, Wragg, and in February,
1835, mado a deed of the land to the defendant.

Willard had gone into possessiun of the land about the mildle
of November, 13834, and for many year. after the land was thus
conveyed by him to Wragg lic was in possession of it as Wraga's
agent; and since he lett it, Wrage's pogsession by Limself, his
tenants or agents, hias continued to the present time, except that
a portion of the land haviug been laid out in village lots, some
parts of it have been sold by Wingg, through his agents, to other
persons, who have occupied and built upon them.

The bill in this case was filed on the 14th June, 1855 ; Willard
having died about three years before.

It is complained on the part of the plaiatiff, that the tiking of

first, to pry the debt aud interest due on the premises, ns set out , the conveyance b)\'l Willard frodelliolt, and his conveying the
in the boud; second, to pay the eipenses of the trust, and the , property afterwards to the defendant, was n flagrant breach of a
debts due b_y,tbe plaintiff, §s§peciﬁedpin the trust deed, n;ul lastly, | tn:isthnccepted by Will(:ilrd and others 'for the benchit of the pluintliﬂ'
to pay the surplus, if any, to the plaintiff; and to reconvey the , and bis creditors, under a deed executed by the plaintiff on the
premises. One of the tru;tees, Ge(g-ge B. Willard, was described ! 13th November, 183-3; and it is alleged that Willurd;lthrougbout
in the deed, as a creditor, but in reality he was agext for the de- | the transaction, acted for and represented the defendant Wracg
fendant Wr:’zgg (a creditor',) and as such,ysigued u,e%jeed and release | It is insisted that there is sufficient in the evidence to connect the
Wilard shoutd masage the aaivs of o srams s s e acous: | the Court of Chancery ia compeling him 1o oarsy it ot The
illard should manage the affairs of the trust, and he was accor- rt o in compelling him to carry it ou
dingly put in possession, and th:s other trustees never acted further. ! defendant maintains that whatever mny be the facts of the case
After the execution of the deed, the plaintiff went to the United l}llpog the ments,htbg plaintff cannot .suppoﬂi the lt;;ut, for 1st.
o chattol, mae Slasad o s SSTEs ante, “Eotoaf therus, | 25, 32, 55, 345 and 2nd Tt cur stabats felatig & Dornot
and chattels, was placed in the Sheriff’s hands. Two of the trus- ; 28, 32 3 stata ati
tees offered ’to gugrmnteo the debt, to prevent a sacrifice of the : Equiti’es, i8 Vie. ¢. 124,’prevents the defendant's legal title from
property, but the Sheriff refused to acceed to their request, unless | being disturbed uader pretence of the equities set forth in the
\\'illnl:.dl::onsex(l)t;d. He_refused, nng in Dec., ]834,dlhe property , ’:))lll; 3ug 3r§1;h'1‘hn;. i:‘bthe pla:intiﬂ' behno‘t posil;vtélydn?d absolutely
on whic £8r0 ad, a short time before, been cxpended, was sold | barred by either of these statutes, ho is precluded from success-
for £45 9s. 5. to Willard, who immediately removed the engine , fully prosecuting his suit, by his laches—his long acquiescence in

from the premises. It was sworn that befure the sale, the saw
mill had been dixmantled by Willard—the boiler and many of the
heavy castings having been removed, without the trastees having
been consulted.

Two days after the sale, Willard obtained an agreement from
Elliott, for the conveyance of the land and premises in questian,
and they were nccordingly conveyed to him, on the 19th Decem-
ber, 1834, Willard then, ns agent of the defendaut Wragg, con-
veyed the said land and premises to Wragg, without consideration,
on the 7th February, 1835,

For the defence, it was urged that the laches of the plaintiff
had disentitled him to relief; that he had filed a bill in 1839, and
answers were put in, but that it was dismissed for want of prose-
cution ; that if there was fraud, it was barred by the Statuto of
Limitations (4 Wm. IV, ch. 1), tweuty years haviug elapsed since
the cause of suit arose; and that, at all events, the plaintiff was
bound by the Dormant Equities Act (18 Vic., ch. 124), that act
baving been passed on the 30th May, 1855, while the plaintiff’s
bill was not filed until the 14th June, 1855. Tpon these points,
the Court of Chaocery

Held, that this was a case of express trust, within the meaning
of the 33rd scction of the Act 4 Wm. IV, ch. 1, and, beiog so,
the court would not be justifi-d in refusing relicf on the ground of
laches. Wedderburn v. Wedderburn, 4 3. & Cr. 41 ; Chalimers v,
Bradley, 1 3. & W, 51; and Bezumont v. Boultbee, 5 Ves. 485,

H-ld, also, that the plaintiff was not barred by the Dormant
Equities Act,—1st, beeause exprees trusts are not within that sta-
tute, and 20d, because cases of positive fraud, are cutirely ex-
cepted out of it.

From this judgment, the defendant appealed to the Couri above.

Lecles, Q C., for the appellant.

Morcat, Q C., and Loaf fur the respondent.

the transactions he now complains of, and by the fact that he
himself having instituted a suit in equity, in 1839, against this
defendant and Willard, who was then living, upon the same ulleged
grounds of complaint—such suit was with the plaintiff’s assent,
and at his own instance, after it had been fully answered by Wil.
lard, dismissed with costs.

Now ia the first place, as to this action being barred by the 4
Wn. IV c. 1, the 32ad section of thut act gives 1n effect the same
.ume for bringing a suit in cquity for any land or rent as is given
by the same statate for bringing an nction at law for the recovery
of land or rent, and with the same exceptions on account of disa-
bili’lies, I assume, as are made in favor of persons having claiis
at law.

One of these disabilities is absence from the province.

The plaintiff, it is proved, left the province in October or Novem-
ber, 1834, and never returaed to it for any period, however short,
until fome time in 1844, ia which year he rcturned to Upper
Canada,

The original bill in this cnuse was filed the 14th Juune, 1855,
which was more than the ten years after the removal of the disa-
bility on account of the plaiatiff *s absence from the province, and
more than twenty years after the plaintiffi's alleged equitable right
accrued—which I take to be in December, 1834—when the con-
veyaace from Eiliott was taken, which the plaintiff complains of as
berng in violation of the trust.

Frumé facie, therefore, this suit is barred by lapse of time, under
the 28th clause of the statute.

But it is contended for the plalntiff that the Statute of Limita-
tions throws no such difficulty in the way, for that he is cntitled
to the beaefit of the 33rd clause of that statute, wlich enncts
+* That when any land ot rent skall be vested 1n a trustee upon any
v express trust, the right of the cestur que trust to bring o sust agains
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the trustee or any persoa claiming through him, to recover such land
or rent, shall be deemed to have first accrued at and nt before
the time at which suach land or rent shall have been conveyed to
a purchaser for a valuahle consideration, and shall then be deemed
only to have accrued against such purchaser and any person
¢laiming throngh him.”

Here Beckit, cestui que trust of Willard, is suing Wragg, not
Willard ; and the question is, whether this should be regarded as
a suit brought against the trustee, or any person claiming through
kim, within the meaning of that clause,

It it should not be so regarded, then the plaintiff can have no
advantage under that clause.

It certainly is not a suit against a trustee in whom the land is
vested upon any express trast, for Wragg is not made a trustee
by the deed fromn the plaintiff to Willard and others, of the 13th
November, 1884, neither was the land vested in him by that deed,
or by nuy other upon any trust. He is not named in the deed as
ene of the parties of the second part, who areto take in trust the
estate or interest which the plaintiff held under his bond from
Elliott ; and though the name * Wragg & Co.” was subscribed by
Willard o8 their attorney, that can make no difference, and it
would have made noune if the signature had been written by
Wragg bimself, or by one of his partners, or by any other
person by his authority, since Wragg &.Co. were not amoug the
parties named in the deed. It was not in fact signed by himself,
and it is not proved that Willard had any legal authority from
Wragg, or from Wragg & Co., to sign such a deed for them.

The estate, or rather Beckit's interest in it, is grauted upon
certain trusts to the parties of the second part, of whom Wragg is
not one.

0Iiut willard was clearly made a trustee by the deed of 13th
November, 1834, because, though he did not execute the deed in
his own name, but in the name of Wragg & Co., yet by the deed
the interest of Beckit under that deed was conveyed to Willard
and the others in trust, and he accepted and acted under the trast
for some short period, and the interest vested in him and the

others of the second part, althongh he did not in his own name | P

sign and seal the deed.

Then Willard, being a trustee, and the defendant Wragg having
taken a conveyance of the estate from him in February, 1835,
ghould Wragg be regarded as a person claiming through Willard,
the trustee, under the 83rd clause, so that this suit against him can
be held to be unlimited as to time? I am not clear that he can,
for upon the evidence it is plain that Wragg took the estate in
effect from Eliott ug;)n a contract for purchase made with him
through Willard, as Wragg’s agent, and not by any means under
a chain of titfe of which the trust deed forms any part.

The meaning of the 33rd clause is, that in the case of an express
trust, there shall be no limitation of time, as against the cestui que
trust when he is seeking a remedy against his trustee, and that
the heir, devisee, or assignee of the trustee, shall be no more pro-
tected by the Statute of Limitations than the trustee himself, until
some one has purchased for a valuable consideration, wnder that
chain of title.

Here it is true that Wragg does literally claim through Willard,
who was one of the trustees, but he did not take from him, and
does not claim through him any interest that had passed under
the trust deed. On the contrary, he claims through Willard a
legal title to the estate, which Willard took not from Beckit, but
directly from Elliott, and which was not accompanied with any
express trust, or & trast of any kind, from Elliott. Wragg teok
indeed, by his deed, a title paramount to that of the trustees, and
of the plaintiff, who had conveyed to them, and who did not affect
to convey to his trustees the legal estate, for he had it not.

If under these circumstances Wragg canbe held (which I doubt)
to be claiming through Willard as trustee, within the meaning of
the 33rd clause, merely because he took the estate from Elliott,
through him or his agent, and, for ali that appears, without any
knowledge of the previous contract between Elfiott and the plain-
tiff, or of the deed that had been executed between the plaintiff
and the trustees in November, 1834 ; the effect of that would be
that the Statute of Limitations would not run against the plaintiff,
Beckit, as cestui gue trust, until the time at which the interest,
whatever it was, which the trustees took had been conveyed to a

purchaser for a valuable considerntion. Now Wragg, on the 7th
February, 1835, for a valuable consideration, took, not indeed
such land, which means any interest in land capable of being
inherited, as had been conveyed by Beckit's deed, under an express
trast, but the whole and absolute legal estate im the Jand which
Beckit had contracted to buy—anrd this was more than twenty
years before the filing of this bill—ten years also having elapsed
siuce the ceasing of any disability on aecount of Beckit’s absence.

The 33rd clause does not in express terms deprive the party
who purchases for a valuable eonsideration of the protectlon of
thie statute, when he purchases with knowledge of the trust; and
if we could add that qualification to the statute, as flowing from
the principles of equity, and if Wragg’s be a title which comes
within the meaning of that clause at all, we should then have to
consider whether the evidence warrants us in holding that Wragg
had in fact parchased from Elliott with notice. He does not admit
krowledge of the trust when he took his title, nor do I see it
proved. Buat Willard, his agent, kuew all about it—that is very
clear ; and I assume that if notice would be material, the defen-
dant should be held bound by the krowledge of the facts which
Willard possessed—since he accepted the title procured by Wil-
lard’s agency, and transmitted through him.

But on the whole, for the reasons I have stated, I have not come
to the conclusion that the defendant is not protected by the
Statate of Limitations, 4 Wm. IV. o. 1, 8. 82, notwithstanding the
enactment contained in the 83rd seetion, the time having run out
which is sufficient to bar the remedy, notwithstanding the tempo-
rary disability from absence, and the 33rd clause, not seeming
to me to apply under the circumstances of this case, where the
defendant is not claiming under or through the deed which created
the trust, but through a title paramount.

Bat, secondly, if my brothers should come to a different conclu-
sion on this poiat, as the Court below has done, then we have
to consider whether the defendant, Wragg, is entitled to awail
himeelf of the protection of our ¢ Dormant Equities Act,” 18 Vie.
¢. 124. That statute makes a peeuliar provision, suggested by
eculiar circumstances. It enacts, section 1, that * no title to or
interest in real estate, which is valid at law, shall henceforth be
disturbed or otherwise affected in equity, by reason of any matter
or upon any ground which arose before the passing of the said
act [7 Wm. IV. ¢. 2], or for the parpose of giving effect to any
equitable claim, interest or estate, which arose before the passing
of the said act, unless there has been actusl and positive fraud in
the party whose title is seught to be distarbed or affectod.”

Both parties in this case, as I have already mentioned, c¢'aim
ander Elliott, and his seizin therefore stands admitted. He con-
veyed to Willard, who conveyed to Wragg; and as Eliott bad
made no title to any other person before he had conveyed to Wil-
lard, and has, so far as appears, conveyed to no one since, and
there is no surmise of Willard having practised any fraud upon
Elliott, I assume that Wragg's title derived through Willard is
valid at law, and so far comes within the statute relating to Dor-
mant Equities, Then this being 8o, can this suit be maintained
in the face of that statute? I think it cannot. The statute is
very peremptory in the part of it which I have cited, and which
forbids the disturbing or seeking to affect, upou equitable grounds,
a title to real estate which is valid at law, by reason of any matter
or upon any ground which arose before the passing of the Chancery
Act, and which act was passed on the 4th March, 1837. The
provision is absolute that it shall not be doue, and one only excep-
tion is made—‘ unless there has been actual or positive fraud in
the party whose title is sought to be disturbed or affected.”

. 1t has been argued that in addition to the only exception made
in the statute, of cases of actual and positive fraud in the party
whose title is sought to be disturbed, we should engraft upon the
statate another exception—of cases of express trust, for that
otherwise cases of such plain and palpable injustice might occur,
a8 it is certain the Legisiature could pever have intended should
go without a remedy ; as for instance, if this plaintiff, Beckit, had
been legal owner of the whole, and had, before the passing of the
Chancery Act of 1837, conveyed it to the defendant, Wragg, upon
trust to sell, or to hold it for his use, and if the defendant in disre-
gard of this trust had either before the passing of the Chancery
Act, or since, insisted upon retaining the estate and applying the
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profits to his own use, it has been said it would he monstmus,l

and so it wauld, if the Dormant Equities Act should have the eltect
of leaving the cestui que trust without remely.

Whenevera case of that kind shall arise, it will be time to deter-
mine whether the Legislature lias made a provision which will
ndmit of such positive injustice, nnd which would seer, ns has been
remarked, so inconsistent with the caution that has been observed
in framing the Statute of Limitations, 4 Wm 1V. (. 1, s. 33.

It will probably then be urged that the 18 Vie ch. 124, cannot
be made to shelter such gross injustice, for that the casc of a
trusteo using and enjoying as his own, or alienating for his own
purposes an estate which be held upon an express trust for the
use and benefit of another, would be a case of actual and positive
[fraud, such as would come within the exception which the act does
in terms contain, or that the case itself, without regard to the
exception, should be held to be one which would not in fact come
within the statute at all, which seems rather to point to equities
growing and arising out of transactious and conduct of parties in
acquiriag or dealing with estates before the passing of the Chau-
cery Act, than to the simple case of a direct and express
trust accompanying the transmission of the legil estate. The
language of the clause is * by renson of any matter or upon any
yround which arose beforo the passing of the said act.” The mere
trust itself, as it stood expressed in the deed, would not in such a
case furnish the ground or ocension of resorting to a Court of
Equity, but the ground of relief would be the breach of that trust,
by doing or attempting something inconsistent with it, or by re-
fusing or neglectiog to carry out the trust. Unless such cause of
conplaint arose before the passing of the Chancery Act, the mere
fact that the trust had been expressly created before the act would
probably not be considered as bringing the case under the statute
respecting Dormant Equities; and if the fact of the breach of
trust in any such case having occurred before the Chancery Act
should be determined to bring a case even of express trust within
the act, so as to preclude rclief (whichk I do not now hazard an
opinion on), it might at least be observed as bearing upon the
allegation of bardship, that the act orconduct complained of must
in ary such case have been submitted to for the long interval of
18 years, between the passing of the Chaacery Act in 1837, and
of the Dormant Equities Act in 1835.

But it was not material that 1 should have said so much upon
this point, for the case beforo us is very far from being a case of
express trust between these parties.

Whether upou the facts proved the defendant should, upon the
principles which govern courts of equity, bedecreed to be a trustee
for the complainaut and the creditors, although he was not. consti-
tuted a trustee by any deed or instrument, is a differcnt question,
and where the facts from which a trust would be implied took
place before the passing of th~ Chancery Act, 1837, I think
it is clear that the Dormant Equities Act will not permit the
holder of a valid legal title to be disturbed in tis estate, on the
ground of such implied or constructive trust, unless where we
should be warranted by the cvidence in holding that there had
been actusl and positive fraud in the party whose title is sought
to be disturbed.

Then is there proof of such fraud, that is of actual and positive
fraud, in the defendant Wragg; for it is his title, not Willard’s,
that is sought te be affected by thissuit? The words are very
express and emphatic. We must have proof of actual and positive
fraud, as something distinct from implied and constructive fraud.
We are to ask ourselves whether we see praof of any thing done
by Wragg with a fraudulent design, orany thing done by bis agent
with his permussion or knowledge, that was actually and posi-
tively fraudulent. If Wragg were bringing an action upon his
title derived from Elliott, and weie resisted upon the ground that
a fraud had been practised upon Elliott by his agent Willard in
obtaining a conveyance from him, thenno doubt he could no more
resist the consequences of proot of any such fraud practised by
Willard in obtaining the title for him, than if the same fraudulent
means had been used by himself, for the effect upon the interests
of the person defrauded would be the same. But this is no
case of that kind. Tle defendant has been left for very many
yesars in possession of the estate. It is not Elliott, or his lLeirs,

or any person claiming by subsequent assigoment from him, that .

is objecting to the defendunt’s tide, nor indecd is any one except-
ing to lslegal title, but heisattached un the ground of an equity,
stated to have arizen from n trust by winch the estate 1 Jus
hands can e affected.

Now, as 1 havo alveady stated, the defendant, Wragg, was not
made a trastee by the deed of the 13th Novewber, 1834, cither
expressly or by any implication or constructivn. ‘I'he confidence
placed in a trustee is personal. It depends upon the opinion
which those for whom he is to act have of his integrity, his dili-
gence, and his fitness in other respects to exccute the trust. No
one would be appointed n tiustee in such n deed as that malde by
the plaintiff on the 13th November, 18334, mercly because he was
acreditor. Dersons may be and often are selected fur such trusts,
who are not creditors; nnd cven where creditors ouly are ap-
pointed, such alone are usually selected as are willing to under-
take tho trust and are able to attend to it, and of whom 1t is
thought that they will act uprightly, and are capable of acting effici-
ently. The evidence shows that Willard was especially sclected,
and wes relied upon from his persoonl knowledge of the lumber
business. Notwithstanding Willard signed the namne of *¢ Wragg
& Comp’y” to thedced, as if they were parties of the second part,
to take uader the deed, which they were not, yet neither Beckit
nor his creditors had on that account an_ pretence for regarding
Wragg as o trustee; nor is it reasonable to suppose thuat they
imagined they had, for he was no dealer in lumber, bat was a
hardware merchant residing in Montreal, more than three hun-
dred miles from the property in question. Itwas not likely that he
could or would have uccepted such a trust, if he had been asked
to do so.

All that we hear of the relation between Willard and the defea-
dant is that Willard was employed by him in keeping a shop in
Toronto, for disposing of the defendant’s goods. That world not
upon the general principles of agency give any right to Willard to
place Wragg in the situation of trustee, by making him a party to
a deed of this description, without special authority from Wragg
to do so.

If therefore it be essential to proof of actual and positive fraud
in Wrage, to shew that there was a filuciary relation between
Wragg and Beckit, or between Wragg and Beckit's creditors, and
that fraad existed in the breach of the obligation which such a
trust imposed, the plaintiff’s case fails, for there was no such fidu-~
ciary relation,

That Willard was a trusteeis clear, and what is complained of as
being done by bim has the appearance of being altogetber incon-
sistent with his duty as a trustee, and so & violation of the trust;
but we must cousider that the account we have of these transac-
tions i3 given more than twenty years after they trok plac+, and
not till some years after Willard’s death, who could best bave told
us what hedid, and upon what gronzds he acted

It seems that there was & bill filed against Willard, as trustee,
and the defendant, Wragg, by Beckit and some of his creditors as
plaintiffs, so long ago as 1839, which was answered by Willard
upon oath, and was afterwards dismissed with costs at theinstanco
of the plaintiffs. It is stated that the suit was abandoned for the
want of funds to carry it on, but this does notseem a satisfactory
account of the matter, if the answer of Willard, whose conduct
was impeached, was such as to show that the charge of breach of
trust was one that be had it not iu his power to repel.

What answer was given to the suit by Willard, I confess I
should like to have seen, if 't could have been properly beforeus;
for the case is certainly & very strange one, as it stauds upon the
evidence, aud in the absence of explanations which 1 should have
thought might have been elicited from some of the witnesses that
were examined, but which are totally wanting in this case.

For all that appears, the amount Beckit owed when he made
the deed may have equalled or excecded the whole value of the
interest and property he was assigning; for though he had made
large improvements, he may not have paid for them, and it is
probable that his debts were in a great measure incurred in mak-
ing these improvements. e was apparently insolvent, for ho left
the province immediately after and remained away for years, dur-
ing which time we have no evidence that he made any inquiry, or
cxhibited any anxiety about the use made of the property that he
had assigned. Iis creditors gave him a release when he exccuted
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the as:ignment, and in fact they seem to have giver, him a release ‘ as they can, and shall, out of the proceeds of the lun

in contemplation of the assiganment, fur the release is cxecuted in
July and the assignment in November following.

The creditors therefore, having given up al) alaim upon Beckit
in considerntion of the assignment, were the persons who we
should Lave supposed would be must injured by any wisconduct
of Willard in the trust, if indeed they were not the only persons
whu would be substantially injured. ‘Though many of them lived
just at hiand, and were wmen in business, and Willard atso was living
here, and a Court of Chancery bLeing open to them from 1837, we
hear of no attempt by the creditors to call the trustees to account,
except that the names of thrco of them were joined with that
ot Beckit as plaintifts in an abortive suit brought in 1839, and nut
proceeded in, but alluwed tv Lo dizmissed with costs tea or cleven
years afterwards.

Ten or twelve years then clapsed without any further attempt
to call eidhier Willard or the defendant to account; and at last tlus
suit, like the former, is instituted, as I inter tfrom the evidence, at
tbe instance of the plaintiff. It is not easy to under:taud this
apparent indifference on the part of the creditors, if they were
satificd that there bad been gros:ly fraudulent conduct on the part
of Willard, and for which a Court of Equity could justly hold
Wragg liable. That Beckit, returning to this country atter ten
years absence, should have let ten yems more elapse befure he
Lrought the present action, snd shouid have then proceeded in this
suit after Willard's death, cuonot surprise us; fur about the time
of the filing this bill there bad taken place that extraordinary
increase in the value of real property in nud neac Toronto which
has, as we have scen, tempted many to advance what the Legisla-
ture bas called ¢ dormant equities,” upon very much lighter
grounds than scem to kave existed in this case,

What is insisted upon is, that Wragg should be made to give up
the estate, because his agent, in obtaining it, committed what the
law deems a fraud, not upou Elliott, from waom he obtained the
title, but upon other parties, in regard to whom Ae stood in the
relation of trustee.

Now, as to the transactions that took place in 1834, and the
conduct of Willard and of the creditors, his co-trustees, it is
altogether of so singular a character, and the evidence is so loose
and obscure —especially upon poiuts which one might suppose
could bave been made much more clear by the wituesses that were
examined—that 1 am really far from satisfied that we should be
sate, at this distance of time, in imputing either fraudulent con-
duct or fraudulent motives to Willaid, with so little hesitation as
the piaintiff desires we should.

Aud a3 to the defendant Wragg, I think it far from improbable
that he may have been entirely innocent of anything wrong, cither
in iutention or conduct; consider what the circumstances were.
Becekit had no interest whatever in the property, further than that
Le beld Elliott’s bond to make him a deed, provided he should pay
him £200 on the 14th Novewmber 1834, und £157 more in two
years from that date, with interest.

He bad burgained for the property in 1832, and seems to have
begun immediately to erect a stearu saw mill upon it.  As the iron
work and machinery required for the purposo were in Wragg's line
of businesy, it i3 probable that the debt to bun was among the
most considerable that he owed, though what the amount of that
debt was, or of any or ull of the debts agaiust Beckit, or what
judgments were ngainst him in 1834 or atterwards, 15 nowhero
stated.  But he seems to bave been so much involved before the
two years came round when he was to make lus fiest payment to
Ellivte of £20v, that he gave up in despue the hope of hang able
by any excrtiong of hus own to pay fur the propeity and keepat  His
debts were pressing, and how did Bo propose to satisfy his creditors,
or at least to quiet them so far as to be content to Jet hin depart
trom the proviuce without paying them? Why, by making over to
bis creditors all bis interest in Bilivte s property, tur which he had
paid nothang ; nor, as it seems, was he able to pay anything,although
wore than ouo half of the price which he had agreed to pay was
upon the pomnt of falling due. Aud it is to be observed that the
deed of the 13th November 1834, dues not give power to Beckit's
trustees to sell his interest. such as it was, 1t the lauds and
premizes.  On the contrary, it restramed them from deing so, and
provides that they shall sct the stewtn saw mi.l in operation as sson

r to be
sawed, pay off Elliott bis £307 as sovn as they can; and after
tbat shall pay all expenses attending the trust; and next, pay off
all the creditors; aud then pay the surplus, if any, to Beckit
himseif.

There was no proof whatever that Elliott was concurring in, or
bad any hnowledge of tins arrangenient of the 13th November, by
whicl the £200 which he was to receive from Beckit on the 14th
November (his first payrient) was to be deft to Le paid out of the
profits of & eaw mill to be put in operation und kept nt work by
Beckit's creditors out of their own funds. It is perfectly well
koown, I belicve, thut the period when an estate can be pud for
out of the profits of a steam snw miil that has been built upen it,
must be excecdingly uncertain, and may in fact never arnwve,
expecially where uon provision has been made, apparently, for the
supply of capital out of which the labuur and stock are to be
provided by wlich the saw mill is to be put in operation and kept
going. There was at that time no equitable jurisd.ction existing
in Upper Canada, wlich could rehieve Beckit from the legal conse-
quences of fuiling in his contract of purchase, by giving hun any
further day, aod he was hable to be dispossessed by Elliott at
any moment after the 14th November lnd passed without I
paying tho £200 duc on that day. Under such circumstances it
was absurd n Beckit to pretend to make such an arrangement as
he did, for it could have no effect whatever unless Elliott wag
concuriing in it—of wiiuch toere is no evidence, nor any evidence
indecd that he was at all privy to the arrangement.

What his conduct was when he became aware of it, docs not
seem 10 huve been inquired into io this suit, though witnesses were
examined who, 1 should suppose, must have been able to tell us,

It is remarkable how obscure the account is of what led to the
abandonment of the trust deed. If Elliott altogether refused to
pay attention to it, and gave proof that he intended to resume
possersion of Lis land, or to sell it to any other person who would
buy,—since Deckit had absconded, leaving him wholly uupaid,—
that must have shown at once that the trust could not be carried
out. The whole account of the fi. fa. said to have issued in Lowe's
case, aud what was done, orprofessed to be doneunderit, is singular-
ly imperfect, and it seems surprising that more light couid not be
thrown upon that part of the case by the examination of the gen-
tleman who was she:iff ut the time by the transaction, or of some
of his officers, or by documents that could be produced from his
office.

If any object could have been answered by relieving Beckit's
property fromn the pressure of Lowe’s execution for £40, it seems
incredible that the other trustees and the creditors would havo
ullowed the proposed arraugement to he broken up, rather than
remove that difliculty by advanciug so trifing a sum. It may, and
I should think must have been obvious to all, that without satisfy-
ing Eibott, the deed of the 13th November 1834 must fall to the
ground : and it may have been evident to Willard that the only
chance any crediior had of securing his debt, was to place himsetf
m Beckit's position as regarded Elliott, and fulfi! whut Leckit had
fuiled in.  Whether it was supposed that under Lowe's execution,
or any other that might be expected, att the interest of Beekit in
the land was liable to be seized and sold, and that the person pur-
chasing at such sale would lave an advantage i dealing with
Eibott, can only Le conjectured; or whether Llliott himself inay
not have supposed that he could only thiough a sale of that kind
be protected against any claim that Beckic might endeavour to
make against lmself.  Thus action not being bronght untd after
the death of Elhott and of Wiliard, we do not see what explanation
1t wight have been in thar power to offir of the motives with which
they respectively acted. s regards Wiilard, the case ns it stauds
affords much ground for unfavorable impressions; but I do not
feel at liberty to concludo that he necessanly acted with a tizuan-
tent design, or that we should come to that conclusion if =1l the
facts were known to us.  Wkhatever may have been the vezl etate
of facts as regards Willard, I do not sce any such proot of actua
and positive fraud ou the part of the detendant Wrags, as discn-
utles hun to the effect in Ins favor of the statute 18 Vie. cap. 124,
ag regards the protection of his legul title to the property in guess
tion.  As to the granting any other renief to Beckit, which could
be granted withayt disturbivg the detenlant’s title ta the land, 1
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think the second clause of the statute 18 Vic. cap. 124 (if the i *arch, 1858. The plaintiff declared on the 9tn yri! laying ﬂ;e

Statute of Limitations does not bar the suit, as at present 1 think
it does), gave to the Court of Chancery a discretivn to inteifere,
or not, as they might think right under the circumstances; and |
considering the lapse of time, and the plaintifi’s laches in this case,
in which it cannot be said there was an express ¢rust on the part
of the defendant, I think that dizcretion would have been best
exercised by dismissing the bill. i

Sewme ditheulty has been found in assigning n precise meaning to |
thie words in the sccond clause of the Duymant Equities Act, In.
regard to any other cquitable right or claim,” &c. I take them to,
mean, iu regard to any equitable claim or 1ight arising before the
passing of the Chancery Act, to which ¢ffect can be given by the f
court without disturbing or otherwise affecting a title vald tn law. |
Iu regard to such claims or rights, 1 think the court is empowered |
to act as they may find to be just and reasonable, under all the
circumstances of the particular case; and they are not prohibited |
from acting upon and euforcing such equitable claims, even in
cases in which there has been no actual or positive fraud i the
defendant.  On tbe whole, my opinion is, that the judgment given
should be reversed, and the bill dismissed with costs.

It bas been made a question by the reasons of appeal, whether
the court below were right in refusing to allow the answer given
by Willard to the bill filed against him in 1839, at the suit of tLis
plaintiff, to be read iu evidence. I dare say it was rightly rejected |
as a medium of proof in favor of the defendant Wragg, of any fucts .
stated in it; but I am disposed to think it might Lave been pro- !
1 erly received, for the purpose of informing the court what answer
Willsrd had given to the alieged breach of trust cbarged against
him, betore the pirintiff’ DBeckit moved to have Lis own bill agains
bitn and Wragg dismissed with costs. .

That, I confess, I should like to bave seen. Where a plaintiff’s |
action at law is met by a substantinl defence on the merits,
pleaded in bar, aud he then enters a nolle prosequi cither as to the |
whole declaration or to that part to which the defence is pleaded,
Lo takes a step which, according to circumstances, may or may not
conclude him. The plaintiff applying to dismiss his own bill, is
more in the vature of a retraxit, which precludes all further pro-
ceedings on the same cause of action. As the practice in equity
now is, both here and in England, the plaintiff could not after-
wards have attacked Wragg upon the same matter. It was not so,
however, at the time of Becket’s bill in the Srst suit being dismissed;
but I think it was material, and ought to have been allowed, that
the court should know as a fact what statement had been advanced
on the other side before Becket gave up his suit, and whether he
gave it up before or after any evidence had been taken. The facts
were then all recent, and the parties were living who could have
given a clear account of transactions which are now so long gone by.

Our opinion is, that the judgment appealed from should be
reversed, and the bill dismissed with costs.

(To be continued )

COMMON LAW CHAMBERS.
(Reported by C. E. Exouisi, Esq., M.A., Barrister-at-Law.)

McDoxELL v. ProviNciaL Insurance Company.
Proclice—Change of Venue—.tccident.

The occurrenes of an sceiden preveuting tho trial of a cause st an Assizes in the
county where tho venue i3 Jald (e, g. personal Snability of judge) is 3 ground
for chaoging the venue, in order to save delay, especially when prospective
dificnity of obtaining witnesses and the pecutiar position of some of the parties
to the suit renders the obtaining of justice much more expensive and trouble-
sume, if uot even doubtful, I trial deferred. 24th March, 1854.

Rosixson, C. J.—The plaintitf moves to change the venue from
the county of Ontario to the county of York, on the ground of
1is witnesses being likely to be out ot the way, at another Assizes,
on account of the dangerous illness of the plaintiff, and on the
ground that the judge who presides at the Assizes for the county
of Qntario declines to try the same (for personal reasons).

The action is on a policy of insurance on goods against fire.
The policy sued on was granted in Toronto. The building in
which the goods insurcit were burnt was at Colborne, in the county
«f Nortliumberland. The venue was laid in the county of Ontario.

The fire occurred early in 1857, The action was brought 6th t

venue in the county of Ontario.

The defendants pleaded denying the loss of the goods, asalleged,
affirming that the plaintiff was insured in unother office, and gavo
no notice of it; that he assigned the policy wmithout the consent
of the defendants, to one Gillespie.

Thas the plaintiff was guilty of fraud and false swearing in the
affidavit made by himn of the loss.

That the plamtiff bimself unlawfully and feloniously procured
the goods to be burnt,

That the fire happened frowm o defect in the stove pipo, which
is & visk specially excepted.

And that the plaintY did not produce a justice's certificate of
the loss, &c., as is required by a condition in the policy.

Those pleas were fited on the 30th April, 1858, and issues joined
on them all on the Gth Qctober, 1858,

The plaintiff's atterney swears that all means possible have
been used by the defendants to detav and defeat the plaintiff.

That unless this action is tried tn. Spring, the plaintiff will
most probably lose some of his witnesses, two having aiready gone
g) the Uunited States, and another beiug about to remove to Lower

anada.

The goods were first insured by Gillespie, in 18565, in defen-
danty’ office. Gillespio then sold out, with defendauts’ consent,
to plaintuiff, and assigned tho policy to him.

The policy, however, was afterwards renewed in the name of
Gillespie, and early in 1857 the goods were destroyed by fire.

The plaintiff sued defendants on the policy in his own name;
defendnnts insisted that he bad no right to sue on the policy
granted to Gillespie, but on plaintifi's threatening to apply to the
Court of Clhiancery to compel defendauts to issue a policy in his
own pame, that would cover the risk, the defendants issued n
policy to plaintiff of the same date (before the fire) as theone that
had issued to Gillespie. On this policy the present action was
brought, on the 6th March, 1858.

Tho defendants insisted on the plaintiffi’s paying the costs of
the former action brought by him on the policy issued to Gillespie,
and had proceedings stayed until those costs were paid.

That plaintiff fell ill; defendants had interrogatories put to him,
sud the cause was in consequence delayed till the Assizes in the
Autumn of 1858.

That plaintiff i3 very il from consumption, and not likely to
survive until the next Assizes.

That plaintiff applied to have the venue changed to Kingston,
for a former assize (the Assizes there being later than at Whitby),
snd failed.

That the plaintiff then gave notice of trial for the Assizes at
Whitby, now going on; but Mr. Justice Buras, being a stock-
bolder in the company, declined to try the cause.

That unless plaintiff can be allowed to try bis cause at the ap-
proaching assize at Toronto, ¢ at some other assize tbis Spring,
hie will be greatly delayed and may lose his witnesses; and the
plaintiff will probably not be living ; that the plaintiff has already
lost an important witness by his removal from Upper Canada.

The defendants® attorney made an affidavit.

That the only one of the plaintiff’s witnesses living abroad,
whom lie Li.d been able to find, has been examined fully, and bis
evidence reduced to writing to be used in this cause, aud that the
plaintiff has been unable to procure the others to attend at
Whitby, if the cause had been tried there.

That the plaintiff s action bad been delayed solely by his want
of diligence in carrying it on.

That the plaintff brought his action in the county of Ontario,
merely to burry on his cause, uothing relating to the suit haviug
occurred there, and the witnesses not living there.

That his own delay in declaring made bim too late for the
Assizes for Northumberlaud, where the fire occurred and the wit.
nesses retided.

That the writ issued in Belleville on the 6th day of March, ard
was not served till the 30th March, 1858. Declaration was served
on the 12th April. Order allowing interrogations to be proposed
to plaintiff, issued on the 27th April.

That they wero not answered uutil the 11th of September, and
the answers not served till the 12th October.
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That the policy sacd on has been assigned by the plaintift to
Giliespic, as security for a debt; and the plaintiff being insolvent,
an erder was ohtained on him to give security for costs.

That to prove the various matters of rlefence plended, much local
evidence will be necessary—six or eight of the defendant’s wit-
nesses, residing in or about Colborne; and that to try the case at
Toronto will occasion great expence, from the distance of tho wit-
nesses on both sides, and the long time the assizes for Toronto
commonly last.

That one Ross, a material witness for the defendants, is now
absent in the United States, and his place of residence there is not
et ascertained; and that defendant will not be able to go to trial
without him.

This being an action on specialty, tho venue, strictly speaking,
was not confined to any particular county.

The plaintiff did not in fuct lay his venue in the county of York,
where his policy was executed, or—which would have been the
more natural and reasonable course—in tho county of Northum-
berland, where the fire occurred ; the circumstances of which fire,
and the loss sustained by it, when it was known that the claim is
to be resisted, might be expected to be the subject of enquiry, to
be investignted through the testimony of a number of witnesses
residing in the vicinity of the piace where the fire occurred.

The plaintiff, however, laid the venue in ncither of these coun-
tics, but in the coauty of Ontario, fifty or sixty miles away from
that neighbourhood. That seems to have been done by tho plain-
tiff, in order to get a verdict sooner at that assize than he could in
T'orouto or Northumberland; and the deteadunts coutend that be
selected that place fur the venue without regard to the incouveni-
ence or expense it might occasion to the defcudants, nud merely
from o desire to get judgment as soon as possible.

It is but fair that he should be left to ake the chance in that
respect of the selection which he made.

The plaintiff's object 1 going to Whithy appears ta have been
defeated ; for, hig action having been bruught on the Gth Marel,
1858, a faw days only before the assizes were to commence, though
the fire oceurred in 1857.

The defendants applied under the statute to be allowed to put
certain interrogatories to the plaintiff, and these could not be or
were not answered by the plaintiff in time to allow of his carrying
his cause down to trial.

The plaintiff then omitted for many movths to answer the inter-
rogatories put to him in April, and his answers were not delivered
till October ; and the plaintiff not being able to get down for trial
at the autumn assizes for Qntario, endeavored to have the venue
changed to the county of Frontenac, with the same view that be is
now making this application, namely, to prevent his being thrown
aver tho autumn assizes altogether.

But that spplication was refused by the judge in chambers, to
whom it was made; and so the case has eteod over to the present
assizes, when we may suppose it would bhave been tried at Whitby,
the venue laid in the declaration, but for an accident, which
neither party in the cause hasanything to do with, nor could have
remedied.

The plaintiff desires, in conscquence, to have the cause tried in
Toronto, which will of course mnke it necessary to bring many

witvesses much farther from their homes, and, from that aund other !

causes, stated in the defendants’ aflidavits, will much increase the
costs of the trial.

The defendants object, on nccount of that cxpense and inconve-
nience ; and they iunsist that the plaintiff, by an extraordivary
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himself the inconvenience of tho accident which bas prevented his
cause being tiied at Whituy this spring, and cannot reasonably Le
allowed to increase the costs of the trinl to the defendants by now
changing the venuo to Toronte, in order to save time of which he
has been so littte caveful through his whole proceedings.

The plaintiff, on the other nand, contends that want of diligence
hitherto Lias nothing to do with the merits of the present applica-
tion ;—that the delay hias been in some measure occasioned by
impediments thrown in his way by the defondants;—that the
nccessity for this application arises from o ciccumstonee that he
could not bave foreseen;—that he has reason to fear the loss of
important testimony if a further delay takes place; and the plain-
tiff ’s dangerous and precarious stats of health i3 also urged as a
reasen for granting the application,

I think the circumstance of the judge who presides at the court
in Whitby, nnd also at Cobourg, during the present assizes, being
unfortunately disabled from trying the cause, is one which should
lead the court to favor a change of venue, in order to remedy that
inconvenience, if it can be done without hardsbip or injustice to
the defendants.

If the trinl could havebeen had this spring at Cobourg, provided
the plaintiff Lad laid the venue there, I should, 1 think, have left
him to take the cunscquence of having, to suit hisx own purpozes
merely, taken the case unnceessarily from that county, where it
should more naturally have bicen tried. But the same reason
which has prevented the cause being now tried at Whithy, would
equally have prevented its being tried at any place nearer or more
convenient than at Toronto.

‘The defemdants, while the cage has been pending, do not appear
to hiave moved on specinl grounds to have the veaue changed to
Northumberland ; sud so far they scem to huve acquiesced in the
cause having been taken to a couuty in which the characters of
the plaintiff and of the witnesses are probably ne better known
tban in Toronta.

I can only, therefore, consider the disadvantages arising from
increasing expense; and as the plaintiff asks for the change in
order to cxpedite the trial, I think it recasonnble to make it & con-
dition that he shall pay to the defendants or their attorney, in any
event of the cause, any extra expensec, as well of witnesses as
otherwise, to which the defendants may be subjected by the change
of the venue.

As to the difficulty the defendants may bave in procuring the
attendance of the witness Ross, spoken of in the afhdavit, itis one
which is at present only apprehiended, aud it may not occur. If
it should occur, it will always be io the power ot the defendants
to apply to have the trial put off. Urder granted.

CHANCERY.
(Reparted by Tuoxas Hovatas, Esq., LLB., Barristerat Law.)

CRraFFORD V. McDoxac.

Frawl—Selling aside selilrment—Trusters—LEife estote.

A settior filed . Liil by Rot agido & sottlement 0o hus wife sitd her heirs, #'loging
fraud hy tbe Ftustees, in inducioy him to make the settlemient.  the wite died
leasinz ne children by him, but teuviug chitdren by a Crmer hustand, The
alleoetl ins of the LIl failed. and {t wus neeerdingly disintesed bat it nas

| Held. that thirsettlement only vested a life entate in the Trustevs, and

Seanble, that the scttlor could defrat the scttlement by a salo.
: 3 . . (25th April 1850.)
This was a bill by one John Crafford, against William Patrick

" MceDbonagh and Daniel Casside, as Trustees under a settiement, und

. u}s0 against James Malory, Wiltham Murphy, and Mary his wife, ns

. cestrag que (rusis under the settlement.  The bill stated that pl.in-

method of proceeding, has had his cause pending for an unusual | tiff being seized in fee of certain lands, was desirons of making pro-
and unnecessary lengih of time; and that, as the loas occurred | vision by will out of the same, fur Anne Crafford lus then wife, (since
early in 1857, he might have commenced his suit much earlierthan | deceaved,) in the event of lier surviving him. That denfendants
he did; and tbat there was no reason why he should not have had ; McDonagh and Cassildy, bemg great friends of his said wife, per-
the cause tried at Cobourg in the spring of 1858, if not before, | suaded him that it would be more ndvantageous for him and his
where all the witnesses could havo been had with the least incou- | said wife, if he were to make the provision by deed rather than by
venience and expeunse ;—that when he resolved to lay his senue in, will, and to convey said lands to them in trust fur plainti€f for lifo,
Whitby be should have brought his action earlier ;—that he allowed | and after his death, if lie should survive the wife, then in trust
severnl weeks to clapse, after his process was served, beforefor his said wife, her heirs and assigns, That plaintiff being
declaring; and after he had declared, did not proceed as diligently | illiterate, and relying upon the pretended kind intentions of said
a3 ho might have done; and that there was nothing at least to | defendants, did so convey to then upon said trusts, and that the
prevent his going to trial in the autumn of 1858 ;—that having  conveyance was prepared by a solicitor. That Lis intention was
lost that opportunity by his want of diligence, he brought upon | to settle gnid Innds upon his vaid wife, only in the event of her
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surviviog him. That he had no professionnl assistance, save that
of tho solicitor who was instructed by the Trustees. ‘That his said
wife died on or about the 29th September, 1854, bearing no children
by pluintiff; but leaving the defendunts James Malory and Mary,
now the wife of the defendant Withiam Murphby, ber children by o
former husband, ber co-heirs her surviving—the said James aud
Mary being infants, under the age of 21 years. That he has ten-
dered conveyances of raid land to smd Trustees, but that they
decline to execute the same.  Prays that the deed mmay be correct-
ed, and th .t the Trustees be decreed to convey.

The defendant McDonagh answered, that tho deed was exccuted
by the plaintiff of bis own freo will, without persunsion on his
part. e denies advising phlaintiff, or giveng instructions to the
solicitor, as sct out in the bill, and states that he cousented to nct
at the request of the plaivtiff, and went with him to the solicitor’s
uifice, where the deed was read over to the pluintiff, and he ex-
pressed himself satisfied with it, and it was thereupon eszecuted.
Submits that the trust deed only conveys a lifc estate to the Trus-
tees, that they cannot convey in fee; admits the tender of a deed,
but the cestus que trusts wero unwilling that the Trustees should
convey. le then submits to act as the Court should direct, and
asks his coste.

The ¢ause having being put in issue, cvidenco was gone into,
but the plaintiff failed as to the fraud, and his own ignoranco or
illiterateness, in execating the deed.

Buarret, for the plaintiff.

Roaf, for the defendants, the trustees and infant children of
Mzrs. Crafford.

Tug CnancriLor.—This is a bill to have a scttlement on the
plaintiff’s estate, set aside. The bill states that being advanced
in life, the plaintiff wns induced by his Trustees thus to settle his
estate, so as to provide for his wife; that being of a weak mind,
and having no professional man to advise him, he did not understand
the effect of the settlement; and that his estate is not settled as
he intended. The evidence does not quite establish this. The
plaintiff seems to be somewhat competert to manage his farm, and
althoagh he appears a man of no great aptitude to understand, 1
think it this deed were read over to him, he would understand it.
In regard to the Trustees, the bill fails entirely. There is not the
slightest evidence that they gave any instructions, or interfered in
any way. The instructions, it is stated, were given by the
plaintiff himself; or, perhaps, if I might be allowed to speculate,
by bis wife. One of the Trustees who has answered, has stated
what he knew of the transactions, in a clear and satisfactory man-
ner, and his anywer appears to be that of an honest and straight-
forward man; and as against bim, the il fails entirely. The
bill states that the provision was for the wife alone; and if that
be so, the deed appears to be agninst the intention of the settlor.
But it appears that the plaintiff had, at the date of this deed pro-
vided for his wife by will; and we must infer, that this settlement
was to make other provision for her. In the will he had given his
property to his wife in fec, if she survived him; and the deed was
in the same terms, and further provided, that in the event of Mrs.
Crafford not surviving him, then to her heirs. I have no doubt
hut that the plaintiff meant thus to provide for his wife and her
heirs, and to have barred bis own relatives; for it appears, there
had becn & quarrel hetween the plaintiff’s relations and his wife,
and that the plaintiff joined in taking her side—she having been
arrested, through their instrumentality, for bis supposed murder;
and it is only natural, that being thus annoyed by his own rela-
tives, he should seck to provide for his wife and her heirs, to their
exclusion. Thereis, however, an cutire absence of wrong influence;
but the plaintiff can, if he pleases, defeat the settlement by usnle,
us the estate is only a lite interest. The Bill should, I think, be
di=missed with costs.

Seracee, V. C.—It appears to we, that the intention of the hus-
band was to provide for his wife, in the event of her surviving
bitn, aud if she did not, then to heirs. Ifaving no children them-
setves, the effect of the deed iy, that the property should go to the
wife's children by her former husband, .r to whom she should
appoint. It is unfortunate that bath the conveyancer who drew
the deed and the wife, are dead. Both, if living, might have shown
the truc intentions of the parties; that therc had been no mistake,

Per Curiam. Bill dismissed with costs.

COUNTY COURTS.

In tho County Court of tho Couaty of Lincola, before Tli« Honor Judgy CaMPIRLL.

CoanBeERs v. MopERWELL, Sugrirr oF PErTIL

In this caze an application in Chambers was made for a sum-
mons to stay sll proceedings, aud that the plaintiff should bear
and pay his own costs incurred or to be incurred on the following
statement of facts nppenring by defendant’s affidavit, sworn on
the Gth of July, viz., That a writ of f. fa. out of the Court of
Comnon Plens, Toronto, against ono U. C. L., dated 28th Marel,
1859, aud received 31st March, and notico on said writ, he, defen-
dant wns dirccted to lovy £40 8s. 4id. debt, £4 83 11d. taxed
costs, with interest from 2Gth March, and 30s. for writ, with
sheciff’s fees, &c., and incidental expenses, That the defendant
made £40 8s. 4. £4 83, 11d.; 11s. 6d. for interest on both,
from 2Gth March up to 14th June, 1859, and 80s. for writ, &c.,
amounting to £46 183, 9d. That ou the 14th June he transmitted
writ and return to M. & C. by mail, indorsed eaticfied, and money
made to the amount of $187 75, and authorized them to draw for
that amount. That on the 21st of June, he received frow M &C.
a letter, advising him that they had drawn on the 18th for $188 40,
addiug to the amount of the return for four days® extra iuterest
and ouc quarter per cent. for bauk charges.

EXTRACT OF LETTER.

Damages «.e.eesvneen ervererenns saesesnanese nasseees 40 8 4
Interest from 26th March, 1859, to 18th June 0 11 2
Casts . S UUUUOUUPPRPURPPRURNY: S B §
Interest.cccceee niueevuneee . 01 3
Writ and ertificAte. «oeeeueercereaesesornsenneeses 1 10 0

- S187 93

Add } percent. coivcenniiiiiniinenenns 00 47

$188 40

We have been obliged to charge you the bank agency, as the
money is payable at Toronto, and if you paid it there we could
get it without expease.

Thbat he, defendant, on 21st June, replied in substance ¢ that
he had received the letter of advice of draft for $188 40, and
regretted that they had drawn for more thau he advised—he can-
not accept—nor will pay more than received—the difference is in
the interest and bank charges—he made the interest up to the
date of the return—the writ was returnable in Toronto, but had
he scut the money to the clerk it would likely cost you more than
the bank.”

That on the draft being presented afterwards by the agent of
the bank, he tendercd $18¢ 75, but he declined accepting, and he,
defendant, refused to accept tne draft for $188 40.

That he was not directed by the writ or endorsement, nor jus-
tified in making bank charges out of the goods of the said L.

That on the 27th June, he was served with copy of a writ, and
caused his solicitors to write . & C., making a proposition for
the setilement of the question whether or not he should properly
pay the quarter per cent. or bank charges; and on the 2nd of
July, a letter was received by his solicitors from M. & C., declin-
ing to accede theveto, of which he was advised on the 4th July,
and the applicntion intended to be made was delayed until the
reply should be received. That he, defendant, has been always
ready and willing to pay the sum collected, and has never refused
payment, ‘nor was the same cver demanded of him, but the plain-
tiff secks to recover the S188 40.

it further appeared Ly affidavit, that on the 11th July, the sum
of $S187 75 was paid to one of the firm of M & C., nnd a receipt
in full demanded snd refused, and one on account offered, and that
it was requested that the suit should be discontinued ; which was
refused, unless & sum to cover the costs were paid.

The particulars on the writ aro as follows:— $188 40, being
money collected by the defendant as sheriff of the county of Perth,
to nnd for the plaintiff.”

On the retorn of the summong, Mr, Miller for the plaintiff filed
bis affidavit of the facts more at length than necessary, as he had
not probably seen the defendant’s affidavit. No new fentures of
jiportunce appeared, and nothing to vary thedefendant's afidavit.
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The oxecution produced appeared to have jssucd from the offico
of the Deputy Clerk at Ningara.

Mr. Miller contended, 1st, That it was tho strict duty of the
sheriff, in all cases, to pay the moncy levied upon an execution
into the office of the clerk of the court, necording to the command
of the process itself, ¢ and have those monies before,” &c.; and
it was his duty to return the writ to the office from whence it
issued ; or the sheriff may cause the money to be paid to tho plain-
tiff’s attorney.

2nd, That the sheriff should compute interest up to the time he
could probably have the money paid over cither to the clerk or
plaintiff’s attorney nt a distance.

3rd, That the charge for remitting the money and tho addi-
tional interest may be considered incidental expenses, and levied !

of a defendaut,

4th, That no demand of money before suit is necessary, but if
a demand of the moncy before this suit were necessary, the plain-
uff did demand the money through the bank agent, and it was
refused.

A difference of computation of interest may be found on the 80
days, from the 26th March to the 14th June, of a few pence,
ngainst the sheriff, which the plaintifi’s counsel declared did not
form any part of the foundation of this suit.

e knew of no ease in which his propositions had been decided
upon ; and the one of Gladstone et ul v. French et al, in the Com-
mon Pleas, in Ililary Term, was confined to the claim of per
centage by the clerk of the court on a sum of money paid in by a
sherift, under o writ of execution.

AMlr, Macdonald, in support of the application, contended that o
sheriff cannot levy of the defendant’s property any sum whatever |
for transmission of the procceds, nor any interest beyond the day
he receives it. That ke is not authorised to pay money into court,
and that the case alluded to in the Common Pleas, Hilary Term,
does ilivectly decide that point also; and in that case the Chief
Justice referred to the decision in Shuter v. Leonard, 3 U. C. Rep.
O S. page 314, to support his dictum.

He cited cases 8 B. & Adol. 696; 7 M. & W.413; and 1 East.
339 (Butler v. Butler).

In the Intter case the Court refuscd an application on the part
of o sheriff to pay monoy into court,

Casenery, Co. J.—In this case, I am pleased to hear the plain-
tiff's counsel declure that the error in computation by the sheriff
of & few pence for interest could not have justified this action,
and therefore I necd not make any remark furtber as to the proper
proceeding in a case where such computation may be manifestly
erroncous, and the sheriff notwithstanding bas returned execution
satisfied in full, and insists upon such return.

It is asserted by counsel that no express decision has settled the
duty of the sheriff upon the receipt of monics under an exccution,
and it would be strange if the point has not been raised long be-
fore this date, a3 it would be n matter of much convenience and
advantage to practitioners of the law aund suitors, if the duty of
the sheriff required him to transmit the money either to the prin-
cipal offico or to the office from whence the process issued, or to
the attorney, with interest up to the time of being received by the
latter, and a great juconvemence and expense to the sheriff.  The
principles of justice and cquity and con.mon sense have probably
been too plain to justify much litigation on the points. 1 am
forcibly impressed with the view that to such causes we may attri-
bute the absceuce of many reported formal decisions.

By an cxecution the sheriff is directed to make the debts, costs
and interest, besides the expense of the process and his own fees,
which are regulated by a tariff or by statute; and although he is
commanded by the form of that process to ¢ have those wmonie«
before,” &c., it cannot be supposed that the oflicer of the court is
1o he the receiver and disburser of monies for suitors. 'The case
of Shuter et al v. Leonurd, 3 Q. B. Rep. O. 8. 314, 1 think is in
point, and does clearly decide that the payment of money into
court upon an exccution, in ordinavy ca ex, is not the proper
course to be pursued, and in that case the learned Chicf Justico
reviewed many cases applicable, some of which may be looked
upon a8 justifying the sherid in that course. The Chief remarks,

** that tho invariable usage is to pay the moucy to the party, and
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for this troublo and the rezponsibility of its custody, the sheriffis
allowed in pounduge.”

It may be remarked also, that since tho decision of the above
case varions changes in practice have been made in the provinee,
and amongst them the provigion that writs of cxecution may issue
from the office of a deputy, aud that the sheriff shall file his writ
and return in the office from which the writ was sued out.—Sco
Rutes 101 and 103. In this caso the execution was issued from
theoffice at Ningara, and the plaintiff insisted that the chief officer
at Toronto is the proper recciver of the proceeds. Such a prac-
tice as to cither offices would be exceedingly inconvenicnt to
suitors, us well as sherifls, in the remote parts of the province;
and I will be guided by the case cited in faver of ¢ invariablo
usege,” as being more cunsistent with common sense.

The dictum of Chief Jusrice Draper is also an indirect decision
of the snme point. I therefore in this ease decide that it was not
the sheritf’s duty to pay the money levied into the principal oflico
at Toronto, nor into that of the deputy, and that such payment
would not relieve him of liability to the plaintiff.

I refer also to the cage cited on the part of the sheriff, 1 East. 339.

On the sccond and third points raised, and which in reality aro
the foundation of this suit, I do not hear of any decided case; but
us to the sccond one, it would clearly be extortion on the part of
the sheriff to compel a defendant to pay interest beyond the date
of satisfying the exccution, for any portion of time, and it would
be quite as unjust ta seek the interest from the sheriff atter the
time he communicated to the party entitled to receive it that he
bad it ready to pny over. The intercst accrues either upon an
express contract to pay, or an implicd one that the money has
been used or withlield improperly by the holder; but where n
sheriff prompiiy reports he has the money ready, and nothing is
shown to prove that be used it in the mean time, it would be
great hardship to make him liable on an implied cootract, as if ho
hind used or invested, or refused to pay the amount, and this even
if it ehould be his duty to cnuse the amount to be placed in the
hands of the plaintiff’'s attorney, as to which reasonable time
should be given. In this case t. : sheriff, living at Stratford, re-
ported to the attorncy, at St. Catherines, the money ready, on
the same day he received it, and the phintiff, on getiing informa-
tivn four days after, added these four days’ interest, and seeks to
compel the sheriff to pay it. 1 om of opinion the sheriff is not
liable, and is justified in having refused to pay a draft or sum
including that interest.

On the third point, whicl is of more importance to sheriffs and
suitors, my opinion is the defendant was not liable to the bank
charges upon the draft for the money, no more than he would be
liable to the expense of postage on it—nor of nn agent who might
come for it, nor of an express man. e could not levy any such
sum of a defendant’s property, and upon n large execution the
sum would be very considerable. In the case hercinbefure cited
of Gladstone et ul v. French et al, the sheriff took the expente of
remitting the money, but as the point was not in avy manier in-
volved in the gnestion before the Court then, vo allusion is made
to its correctness or otherwise. I therefore am not awase of any
decision, direct or indirect, on the point.

‘The poundage allowed to the sheriff could not have bicen estn-
blished with any view to such & charge; and the varyiug rates of
charge for transmission, accordirg to the chaunel sclected oe
neces<ary, would leave the shetiff exposed to risk or loss, besides
the varying sums to dizburse.

It is contrary to common scuge and common justice that the
sheritf should be compeiled to pay the plaintift or his attorney in
whitever part of the pravince hie may reside.  Under such a view
of the law, the cheriff at Lambton, upon n writ of execution
received from Cornwnll, would be obliged to pay the plainufl or
his attorney there, or be liable to an action in every enase, amd in
the abzence of bank agencies would have scne trouble in remit-
ting, and in all cases would be liable fur the safe conveyance of
the money.

In the case of an attorney 1eceiving money for a client, T think
his duty is at once to inform him the money 18 veady, und that he
may deaw for that amount, or it will be remitted as muy be
dirccted, or he will pay the amount onndeninnd. A complinuce on
his part would be s due falfiluent of cvery obligation, legal or
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moral; and in the case of tho sheriff, I think he is not required to
do more, and bear the expense and risk of transmiusion.

When therefore in this case & bank draft was preseated to him
for a lurger sum, and covering the expense of remitting, 1 think
he was right in refusing ; snd in offering the $287 70, being the
actual amount in band, lie did all that cou!d be required of him.
He instruoted the plaintiff's attorney to draw for that sum; they
adopted the mode of receiving psyment, but added a sum which
the sheriff hnd not really reccived.

The case of Slater v. Hames, 7 M. & W, 418, was cited to show
that & eheriff cannot make charges for incidental expenses not
provided for by statute or tariff of fees.

On the fourth point, nsto & demand of the money,

sheriff hias received the moury for the plaintiff's usc, sud should
offer it, or inform him that L.e has it ready.

8ee 8 Camp. N. P. C. 3¢7; 8 1. C. Q. B. Rep. O. 8. page 314.
Me. Tidd thinks 8 demand necessary (9th Ed. 1019); but 1 think,
in the absence of a reasovable demand, the Courts would on an
application invariably stay the proceedings of a plaintiff without
costs ; nud in this case, wheny the defendant admitted the amount,
suggested the mode of payment which was adopted, and on pre-
sentation of the order was ready to pay all ke had received, it is
one peculiarly demanding the interference of the judge to relicve
the public oflicer. Bee Jefferies v. Shepgard, 3 B. & Alderson (vut
B. & Adol. as cited in argument), 696.

If the action bad been merely for 4d. erroneous under.compu-
tation, or for 11d. including that error, and the four days’ addi-
tional interest demanded, 1 would term it an abuse of the process
of tha Court; but on the third point there is an important prin-
ciple involved, and seems the main ground of this suit.

The defondaat, I thiuk, in entitled to nn order as agked to stay
all further proccedings, and that plaintiff besr and pay his own
costs incurred in this action.

Order to issue accordingly.

——

GENERAL CORRESPONDENCE.

To the Editors of the Lato Journal.
GexrLeNzN,—The amount of school money apportioned by
the Chief Superintendent of Education under the 35th section
of the Common School Act 0f 1850, toa County is, say $4,000,
divided by such apportionment among the Townships of such
County as follows, viz:—
In Township of A.cercceerrnisncions vevenns 31500

s  Buieessrerarercassnies ceresarene 700
13 [ 900
4¢ ‘" R 200
“ ¢ Bocrecrnienanieeaes cnees 100

now in what manner should the County Council, under the
27th scction, proceed to levy an equal amouat from the scvera]
Townships; should it be by a ratable sssessment upon the
whole of the property assessed upon the Assessment Rolls of
the County, (exclusive of towns and villages) of, say a cent,
in the pound, or should it be by special assessment upon cach
Township of a sum equal to the sum apportioned to such
Township by the Chief Superintendent?

An answer through the next journal would very much
oblige your obedient servant,

A,
June 20th, 1859.

{The School Act (13 & 14 Vie, ch. 48, see. 27, No. 1,) ro-
quires the County Council to levy upon the Townships of
their County, an amouut equal to the grant apportioned to the

it is strict |
law that a demand is not neceseary before suit, inasmuch as the !

Townships by the Chief Superintendent; and this grantis
apportioned to cach Township by the Chief Superintendent
(sec. 35, No. 1,) according to population, or some other equit-
able ratio, It is also provided (see. 40) that in case of & de”
ficiency in this school assessment, the Chief Superintendent
may deduct from the next year's grant, an amount equal to
the deficiency. As population is not tho ratio for levyiug the
rate, but property ; ind as some townships, from being longer
settled, or other causes, havo more assessable property than
others, which miay have ubout the same population, and in
view of the penalty, it is clear we think that a special rate
should be levied on each Township, 8o as to ubtain an nssoss-
ment equnl to the grant apportioned to such Township by the
Chic! Superintendent.—Ebps. L. J.]

To the Editors of the Latwe Journal.

GexTLEXEN :—I should feel much obliged for your opinion
on the following question:

Is it competent for & Law Student to hold the agency of an
Insurance Company (life or fire), such agency in no way in-
terfering with tho regular time or duties of his office? Can
he answer the question, “IIave you been engaged in any other
employment, &c.”” in the negative: if not, and seeing it in
no way interfered with his duties, could it, or would it be pos-
sible for him to be rejected on the ground of having ield
such agency?

Plcase answer, and oblige yours,
A Law StubexT.

[We have more than once, before now, heard questions
asked somewhat similar to the above, but we are not prepared
to give any decided opinion on the point, as to whether it
could or would be possible for a studeat to be rejected for having
held the offico mentioned. We incline to think thatthe object

] of the question is to ascertain if the student has held any office

orsituation, or been engaged in any employment incompatible
with his position as a student of law, or which might be con
sidered derogatory to the profession ho was aspiring to enter

Acting as agent for an Insurance Company, with the con-
sent of the attorney to whom he was articled, weuld not, we
should suppose, be considered in itself a ground for rejecting
a student.—Eps. L. J.]

MONTHLY REPERTORY.
COMMON LAW.
BX.C. Fox v. HiLw. Feb. g

Gaming—Defence to action on a Morigage dced that part of the
consideration was money won of the defendant by betting on forse
races— Direction to Jury—+* Understanding”— Agreement.”

In an action of Covenant the defendant pleaded that the plaintiff
had won woney of the defendant by betting on horse races; that
tho deed was a Mortgage within 0 Anne cbh. 14, and 5 &6 W, IV,
ch. 41 and that tho money won was part of the consideration.

1t appeared at the trial that defendant had been a loser in bet-
ting on the Derby, and had lost money to the plaintiff, who within
a few days after the race advanced the defendunt £2,000 -, that the
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deed was then exccuted, and that subsequently on tho settling day,
the defendant paid the plaintiff the money, he, the defendant had
lost. The defendant stated in his evidencoe that the plaintiff
agreed to advance the money on condition that he paid the plain-
tiff his account. Tho phintiff in giving bis evidence stated that
thero was no condition or agrcement of any kind that he was to
receive back any money ; but said that he nssu.ned the defendant
would pay him on the settling dny a8 all others o whom he had
last ; and that when he agreed to lend the money he assumed that it
was to pay his debts on the settling day.

The jury were divected that if the woney advanced in pursuanco
of n stipulation or agrecment that out of it the plaintiff should be
paid money won of tho defendant by betting, that would be mero
colourable evasion of the statute and they should find for the de-
fendant, but that if there was no such agreement or stipulation,
but the plaintiff advanced the money absolutely for the defendant
as the Jawful owner to dispose of it as Lo pleased, and the decd
was givea to secure that loan, then thedecd was valid, although the
plaintitt expected to be paid out of the money sc lent. Upon ob-
Jjection on the part of the defendant that this divection was caleu-
Iated to mislend the jury to suppose that the deed was valid unless
there was zome binding agreement; and that they ought to have
been told that the ¢t intention and understanding” between the
parties was that the plaintiff should be paid out of the loan, the
deed was illegal.

The jury found for the plaintiff.

Jeld, that the direction was right,

EX.C. Fel. 8.
Pace (P. 0. or Stuckey’s SoMersersmire Baxxixe Co.)
v. Jotg.

Bl of Exchange— Notice of dishonor.

The holder of a bill of exchange, on the day after it beecame due,
called at the office of J, the drawer, and on being told that he was en-
gnged, wrote on a scrap of paper, aod sent in to him the following
notice :—+¢ B's acceptance to J, £500 due 12th Japuary is unpaid;
payment to R. & Co., is requested before 4 o’clock.” The Clerk
who took in the notice said *it should be attended to.”

Ield, affirming the judgment of the Exchequer, a sufficient natice
of dishonor, .

Q. B. Deax axp Cnarrer or Bristor v. JoNES ET AL Exes.
Landlord and Tenant—Covenant to repair—Condition precedent.

In a lcase for lives of a manor and demesnes the lessee cove-
nanted to repair and keep the pitemises in all needful and necessary
reparations having or taking in and upon the demised premises,
competent and sufficient housebote for the doing thereof without
committing waste.

Zleld, that the covenant was an absolute, and not a conditional
covenant to repair, with a licence to take timber for housebote.

EX.C. REEVE v. PALMER. Feb. 7.
Detinue—Lost deed—Attorney and Client—Negligence of bdailee.
Ballee of o chattel is answerable in detinue for its loss by neg-

ligence; A, an attorney acting for B, his client, has custody of a

deed which is lost by him. No evidence is given of the circum-

stances of the loss but only the bare fact of the loss before demand.

Hleld, affirming the jadgment of the Common Pleas, first, that
the loss is prima facie imputable to negligence; and, secondly that
the attorney is linble in detinuc for the damage occasioned by
such loss.

Spark v. Hesnor.
Agreement—Contract to pay costs of action.
The defendrn* wrote to the pliintiff, ¢ I shall feel obliged by
your paying on my account a bill of exchange for £5600, accepted
Ly H. aud endor-ed by me, and I request you to bring an action
agninst H. for the amount of the bLill; and I agree to be answerable
to you for the payment of the bill, and for all costs, damages, and

Jan. 18.
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expenscs, which you may sustain by reason of such payment and
the trying of the action.” The plaintiff paid the bill, sucd H., lost
the action and paid H.'s costs; but his own costs were not paid,
nor was any bill delivered by his attorney.

IHeld, that the plaintitf might recover tho costs which ho was
liable to pay to his own attorney in the action rgainst {l.,and that
the defendant was primarily liable to pny such costs, and not by
way of indemnity.

EX. C. Fel. 4,

Warite v. Nortit Easteny Ramway Coxpaxy,

Negligence—Child of tender years under charge of aduIt—N(:qliymce
of suck adult contributing to accident—Railway Company.

Plaintiff, a child of 3 years of age, was under the charge of its
grandmother, who purchased tickets for herself and the child to
go from one station ¢o another on defendant's Railway. In cross-
ing the line previous to starting, defendant’s train knocked down
both the grandmother and child, soverely injuring the child and
killing the grandmother. There was megligeace both in the de-
fendants and in the grandmother.

Ifeld, affirming the judgment of the Court of Queen's Bench,
that the plaintif was identified with tho grandmother, go that her
negligence was the negligence of the plaintiff, and that the action
iu his name could not be maintained,

EX.  Hampcastee v. S. Y. Ratwway axo River Doy Co.

Nuisunce—Highway— Excavation—Action fir damage by excavation
on lund adjoining highway—Q0bligation to fence.

The owner of land adjoining n highway is not responsible £ir
injury sustuined by a person who wan ters from the highway upon his
land, and then falls into an oxeavation therein, and which was not
in any way fenced from the highway. But he will be responsible
if the excavation i3 so near that a person way fall into it whileusing
the highway.

EX. Kees v. Priest. el 8.

Distress—Beasts of the plough—Animale whick gain the lond—
Sheep—Eremption—Cattle of stranger—Statute 51, Hen. 8, 1, 4.

The 51 Hen, 3, st. 4, cxempting from distress for rent animals
which gain the land nnd sheep, where there ave other goods on the
premises sufficient to satisfy the distress, applies although such
animals or sheep be not the property of the tenant, and the land
isin the occupation of a sub-tenant.

Sheep were seized as a distress for rent, while there wwere upon
the land a cart-colt, heifers and steers.

Ileld, that these were not animals that gained the land, and the
seizure of the sheep was therefore untawful ; and that the messure
of damages in an action for seizing the sheep in coutravention of
the statute was the value of the sheep.

AsutoN v. Dakix.

EX. Jan. 28,

Gaming and wagering—Purchase and sale as shares—Stutute 8 & Y
Vie., o. 109, s. 18.

The plaintiff, 8 stockbroker at'B. was employed by the defendant
to purchase on his béhulf shares in Railway Companics, with a
view to sell them before the rettling day on the stock exchange,
The plaintiff employed K. a stockbroker in London, to buy the shares,
and he having purchased them by the orders of the defendant
through the pluintiff, sold them before the settling day. By the
custom of the Stock Exchange, K.wasvesponsible as the purchinger;
he did not, howerer, yay money on the purchase and transfer of
the shares, but was debited by the selling brokers witn the mmount,
hie having open accounts with them, and on the settling day theac-
counts were closed, and the balance ascertained.

Ileld, that as shares wore really Lought and sold, the transaction
wns not oy way of gaming and wagering, and that the plaintiff was
entitled tv recover his commission, an.l the amount o! losses on the
sale of the shares.
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V.C. K. Hawe v, Tue Mgerrororitan SarooN Oyyievs Co.
Sule to defeat excention—2Dill of sale act—Interpleader—Costs,

A sule of the entire stock in trade and furniture of a tradesman
made with a view to defeat nu expected execution, is valid; but,
in a casec attended with great suspicion, although the sale is not |
proved to be mala fide, or uufair, the Court will make the pur- .
chaser pay his own costs. A receipt 2xpressed to be for money |
paid ‘or the entire stock in trade and furniture of n tradesman, 13 |
not a biil of sale within 17 & 18 Vic., ch. 36, und does not require .
registration.

Where execution creditors impeach the validity of asale of gouds
made previously to a levy, the Sheriff may interplead.

Hesrnney v. Ouiven. March 7, 8
Appointment—Fraud on power— Corrupt baryain. )

Instance of an appuintment to a child being set aside because |
the fair inference from the facts was that the appointer intended
to derive a benefit to herself, although it was not proved, that she
actually did derive any benefit.

Per Tunxer, L. J.—If such an intention existed at ang time
before the appointment, the burden rests on those who support the
transaction to shew that the intention had been abandoned at the |
time of the execution of the decd.

LJ

V.C. K.
Tue New Brusswick AxDp Carana Ratnway axp Laxp Con- |
PANY (LIMITED) v. Mvearmipae. |
Joint Stock  Compantes Act—Sharcholder—Agreement (o accept |
shares—Specific performance—Partnership— Plea. ;

A plea ndmitting the case made, but denying legal liability on |
that case is bad. A plea must bring forward a fact displucing the ;
equity by something new. ’

A court of equity will decree specific performance of a contract |
to form u parinership, and will interfere inany case where a court
of Inw cannot sufliciently redress the injury received by breach of
the contract.

The same principle which governs a court of equity in decrecing
specific perforinance of a contract to purchase land is also appli- ;
cable to personal chattels, but the court will not make a decrec,
which the defendant can render nugatory. ;

The difference between a partnership and a joint stock company
is that a shareholder cannot discolve the partucrship by retiring,
whereas a partner can; and therefore a decree specifically to per- !
form a contract against a sharcholder at the suit of the company |
would not be nugatory. |

A defendant who agrees to accept sharesin a joint stock com-
pany by a form filled up and signed by him, enters into a2 valid
binding contract which this court will enforce, anda plea putin to
n bill secking to enforce such contract, which merely denies the
legal liability, overruled with costs.

V.C. S. Pavse v. MonrTinen. Mureh 7, 8

Voluntary bond~Fffect af subscquent assignment to {rustees of a
setilement i consideration of marriage—Representanons by ohligor,

A. baving entered into a voluntary bond or obligation for the
payment by his heirs, executors, or administrators, to the obligees
of the band, of & certain sum, to he divided between his children us
therein mentioned, with n gift over to the survivors on the death
of any hefore the sum should become payable; one of his sons
afterwards married, and assigned bis share and “vterest under the
bond to the trustees of his marringe settlement.  Before the mar-
ringe the solicitor of the intended wife was fo-n’shed by A. with
a copy of the bond, who represented itto Lo o provision for his
ton; andon the faith of that representation be marriage was con-
tracte L.

deld, that the valuable consideration of r.acsinge having been
imported into the bond, the trustees of the son's settlement were
entitled to claim as ngainst A's cstate, not as volunteers, but as
specialty creditors.
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HexpsrsoN v. ATRINS. March 21
Demurrer—Trust—Statute of limitations.

The surviving trustce of a mioney legacy divided amongst a
number of ohjects, makes his will stating that the wlole of the
trust fund has been applied except a sum of £—-(leaviug ablank)
and declares that if the trust hasnct been fully performed it shall
devolve upon E. A. to wbom lie devises his real estate for life after
a limitation which fuile, with divers remainders over. OUn the
question whether this coustitutes n charge upon the real estate

Jeld, that it does not; but that a bill might have been filed
against the son of E. A. who was the next tenant for life of the
reality, in his character of personal representative of the surviving

V.C. K.

_trustee, in respect of the legacy.

On the further question whether the sonof E. A, was an express
tru~tee of the real estate in respect of the legacy

Held, that ke was not, and that ns more than 20 years had
clapsed since any claim had been made, the statute of limitations
operated as a bar.

March 16, 17.
TiLreTr v. Ciariyo Cross Bringe Courasy.
Specific performance—Damages.

The court will not specifically perform an agreement where any
essential particular is left to the decision of two persons named in
the agrecment or their nominee, and where no such decision has
been given. In such acase damages will not be given; but semble,
they might be given where the contract wasoriginally such as the
court could perform, but had become incapable of specific per-
formance by reason of the cxpiration of the powers of an act of
parlinment necessary for its exccution.
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V.C. K. Moonix v. BANNISTER.

Statute of Limitations—Admission of specially debt by answer and
letters.

An admission in the answer of the representative of a debtor
that there is a bond debt of the amount claimed remaining
unpaid, is sufficient under the 5th sec. of 3 &4 Wm. 4 ch. 42, to
revive such debt, though the statute ruus.

The said section refers to any acknowledgment, though such
acknowlcdgment does not amoust to] a cause of action or promise
0 pay.

Where an executor does not set up the statute of limitations o
residuary legatee is not thereby precluded from doing so.
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