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INTRODUCTION TO FIRST EDITION.

By section 101 of the British North America Act, 1867,
the Parliament of Canada was authorized to provide for the
constitution, maintenance and organization of a general
Court of Appeal for Canada, and for the establishment of
any additional courts for the better administration of the laws
of Canada. Under the power given by this section of the
constitution, the Parliament of Canada, on the 8th April,
1875, passed an Act, 38 Vie. ¢. 11, establishing the Sapreme
Court of Canada and the Exchequer Court of Canada, the
former to have an appellate, civil and criminal jurisdiction
within and throughout the Dominion of Canada, and the
latter court to exercise concurrent original jurisdiction with
the courts of tte Provinces in the Dominion of Canada in
all cases in which it should be sought to enforce any law of
the Dominion relating to the revenue, and in all other suits
of a civil nature at common law or equity in which the Crown
in the interest of the Dominion should be plaintiff or peti-
tioner, and exclusive or original jurisdiction in all cases in
which demand should be made or relief sought in respect of
any matter which might in England be the subject of a suit
or action in the Court of Exchequer on its revenue side
against the Crown, or any officer of the Crown. As the scope
of this work is confined entirely to the jurisdiction and prac-
tice of the Supreme Court of Canada, no further reference
need be made to the Exchequer Court heyond mention of
the fact that until the passing of 50-51 Victoria c. 16, the
Judges of the Supreme Court were also Judges of the Ex-
chequer Court, each Judge, sitting alone, constituting the
latter court, and all the Judges, or at least five, constituting
the appellate tribunal.

On the 17th September, 1875, by proclamation, the Act
passed on the 8th April preceding, was brought into force
as respected the appointment of judges, registrar, clerks, and
servants of the court, the organization thereof, and the
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making of general rules and orders. On the 8th of October
following the judges and registrar were appointed; and the
Chief Justice, the Hon. William Buell Richards, afterwards
Sir William Buell Richards, took the oath of office before His
Ixcellency Lieutenant-General Sir William O’Grady Haly,
the Administrator of the Government, in Council. On the
8th of November following, the Chief Justice administered
the oath of office to the puisne judges of the Court. On the
10th January, 1876, iy proclamation, the 11th day of Janu-
ary, 1876, was appointed as the day and time at and after
which the judicial functions of the Court should take effect
and be exercised. And on the 7th February, 1876, general
rules relating to the practice of the Supreme Court were pro-
mulgated by the judges. The first sitting of the Supreme
Court for the hearing of appeals was on the 17th of January,
1876, but no appeals were ready to be heard. The first ses-
sion of the Court at which appeals were heard was on the
5th day of June, 1876, when three appeals were argued.
Since the organizaticn of the Court over 800 appeals have
been filed, representing directly in themselves a considerable
amount of valuable results, and indirectly, no doubt, a far
reaching heneficial influence on the jurisprudence and ad-
ministration of justice throughout the country. The busi-
ness of the Court has been steadily increasing, until for the
present sitiings, the third of the year, there stand inscribed
for hearing about 60 appeals, sent from all parts of the Do-
minion.

Since 1875, ten or eleven statutes have been passed
affecting the jurisdiction or practice, or both, of the Supreme
Court, and numerous amendments and additions to the rules
have been made. Under these circumstances a work con-
solidating the statutes and rules and noting the many deci-
giens given hy the Court relating to the practice and juris-
diction of the Court, may be found convenient.




PREFACE TO SECOND EDITION.

Since the first edition of this work was issued, in 1888,
the Parliament of Canada has passed a number of Acts
affecting the Supreme Court, by seme of which the jurisdic-
tion of the Court has been extended, and by others the pro-
cedure has been altered. The rules of the Court, also, have
been to some extent amended, and many decisions have been
given on questions relating to its practice and procedure.
A second edition will, therefore, be a convenience to those
practising before the Court.

The late Mr. Cassels realized the neccssity for a second
edition some time before he died, but was never able to under-
take it. When he requested me to do so in his stead it was
his intention to go over the whole of the origi | work with
me and arrange the scope of the alterations a1l additions to
be made, but after carrying out this inten in respect to
the first fifty sections of the Supreme rt Act he was
obliged to abandon it, and T had to plete it without
further assistance.

The form of the original edition has been closely fol-
lowed, except in one respect. 'The instructions to practi-
tioners, which in this volume appears in Part I., was, in the
former work, a part of the introduction.

Every decision of the Court relating to the construction
of the Act, or to points of practice and procedure under it
and the Rules of Court down to the October session of 1898,
has been noted, and an endeavour has been made to have
the index exhaustive as well as accurate.

In 1888 about 800 appeals had been filed in the Court
since its organization. At the present time the number is
over 1,800. It cannot be claimed that the annual business
of the Court has increased during the last few years, but that
is to be attributed to the like state of affairs in the Provincial
Courts.

C. H. MASTERS.

Ottawa, November 25th, 1898,




PREFACE TO THIRD EDITION.

Nearly ten years have elapsed since the second edition
of this work was published. In that time the Court has
given numerous decisions on questions of jurisdiction and
practice; the jurisdiction of the Ccurt has been enlarged
by provision being made for apypeals from the Yukon Terri-
torial Court, and from the Board of Railway Commissioners;
and the Supreme Court Act and other Acts affecting the
Court have been revised, the form being materially altered
and a few changes made in the substance of these Acts.
Moreover, the Rules of Court in use since its organization
have been abolished and an entire new set of Rules
came into force on September 1st of this year. For all these
reasons a new edition of the work is desirable, and even
necessary.

The general form of the other editions to which the
profession has become accustomed, is followed for this.
Special care has been taken to have the work free from er-
rors and to make the index much more useiul than hereto-

fore.

C. H. MANSTERS.
Ottawa, Oct., 1907.




INTRODUCTION TO THIRD EDITION.

SUMMARY F PROCEEDINGS ON APPEAL TO THE SUPREME
COURT.

Parts 1., II. and 111, of this volume contain the stat-
utes and rules which regulate the practice oi the Supreme
(ourt of Canada, to which are added notes of all the deci-
sions of the court since it was organized. For the benefit
of solicitors and attorneys practising in the couvrt, the fol-
lowing summary of the proceedings is inserted :—

If a solicitor is instructed to bring an appeal in a case
governed by the Supreme Court Act (R. S. c. 139), the first
point to be determined (upon which it is often advisable to
have counsel’s opinion) is: Has the Supreme Court jurisdic-
tion to entertain the appeal? Provided the case is mnot
one in which special leave would he required under sec. 48
of the Supreme Court Act, relating to Ontario appeals, or if
a Quebec case, is of the appealable amount or within the
exceptions of section 46 of the Act, both of which will be
dealt with hereafter, the jurisdiction depends upon three
conditions, each of which has its exceptions.

1. It must have originated in a Superior Court. Section
24 (a). The exceptions to this requirement are cases brought
in the County Court, s. 37 (b); appeals from Saskatchewan
and Alberta, s. 37 (c); cases relating to provincial or muni-
cipal assessments, s. 41; probate cases, 8. 31 (d); certain
cases from Quebec, s. 37 (a), and appeals from judgments
on appeal from the Gold Commissioner in the Yukon Terri-
tory, s. 37 (e). !

2. The judgment to be appealed from must be that o
the court of last resort in the Province, ss. 36 and 42. The
exceptions are Assessment cases, s. 41, and appeals from
the Court of Review in Quebec, s. 40. By s. 42, sub-section
(a) an appeal direct from the court of original jurisdiction
can be taken by consent of parties, and by sub-section (b)
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from the judgment of any Superior Court of any Province
except Quebee, by leave of the Supreme Court or a judge
thereof.

It must be remembered that the court of last resort is
not such court for the particular class of cases to which the
one proposed to be appealed may belong, but it is the high-
est court generally for the Province.

3. Such judgment must be a final judgment, ss. 36 and
44. The only exceptions in the Act to this requirement are
—judgments upon a motion for a new trial, s. 38 (b); de-
crees or orders in equity suits, s, 38 (¢); and appeals from
interlocutory judgments of the Exchequer Court on demur-
rer or points of law.

It should be horne in mind also that s. 45 of the Act
prohibits an appeal from any order made in the exercise of
judicial discretion, except in equity proceedings, and also
that although the court has jurisdiction, it will not as a rule
entertain an appeal depending on questions of fact or mat-
ters of procedure,

If the appeal comes from the Province of Quebec,
the amount in controversy, which in these cases means the
amount demanded in the action, must be over $2,000, as pro-
vided by s. 46, or must come within the provisions of sub-
sections (a) and (b) of that section: so, likewise, if it is
an appeal from Ontario, the amount in controversy must be
over $1,000, or come within the exceptions provided for by
8. 48. But there are two important distinctions between the
Ontario and Quebec appeals. In the Act governing Ontario
appeals, the amount in controversy in the appeal must be
over $1,000, the words in italics not being found in s. 46;
the result of that is to make the sub-sections in the Ontario
Act, providing that the amount demanded shall be the
amount in controversy, inoperative, and in these appeals
it would have to be the amount recovered. Ancther distine-
tion is that if a case from Ontario is not appealable under
the above mentioned Act, the Court of Appeal for Ontario
or the Supreme Court of Canada may grant special leave to
appeal.

Having satisfied himself that his case is appealable, or
having obtained special leave to appeal, as above indicated,
the solicitor must next consider whether or not notice of
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intention to appeal must be given. See s. 70 of the Act.
If necessary, it must be given within 20 days; if no notice
is required, or, heing required, if notice has heen given, the
next proceeding is to provide for the security for the costs
of the appeal, and application for approval of the security
must be made within 60 days from the signing, or entry,
or pronouncing of the judgment appealed from. As to
whether the time runs from the entry, or pronouncing of
the judgment, sce notes to s. 69 of the Act. If the applica-
tion cannot be made within the time, an extension of time
should be applied for to the court below or a judge thereof,
under s. 71, but the extension can be obtained only under
gpecial circumstances.  The application to approve of the
security can Le made either to the court below or a judge
thereof, or to the Supreme Court or a judge thereof, and
the solicitor, having determined upon which court or judge
he shall apply to, prepares a bond in the form given on page
99, and, if applying to the court below, proceeds according
to the practice of that court to have such bhond approved;
if the application is made in the Supreme Court, he must
give four clear days’ notice to the opposite party of the
application, and send the necessary instructions to his Ot-
tawa agent, who should be appointed for the purpose, if not
previously appointed under the requirements of Rule 20;
if the bond is in the proper form, and the sureties are satis-
factory, the Court or the judge to whom the application
is made, orders that it be accepted. If security is to be
given by a deposit of money in the Supreme Court, an
order should be obtained from a judge of the court allowing
such deposit to he made. The money having been given to
the Registrar of the Court with the necessary fees, it is then
deposited by him in the usual way to the credit of the cause.

If the right of appeal is doubtful the appellant may
apply in Chambers for an order affirming the jurisdiction
when applying for approval of security or within a certain
time after it has been approved below. See rules 1 to 5.

After the security has been approved, the appellant
has forty days within which to settle and print the case. No
special rules have heen made by the Supreme Court as to
the practice to he adopted on settling the case. The stat-
ute (section 73) provides that it shall be stated by the par-
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ties, or, in the event of difference, e settled by the court ap-
pealed from or a judge thereof. The appellant’s solicitor
can send to the solicitor for the respondent a draft of the
case and the respondent’s solicitor can return it withm a
reasonable time, with such suggestions or alterations as he
may think advisable, and the draft can be sent from one to
the other until finally signed as agreed upon, or until a
difference arises which can be settled only Ly an application
to a judge. Or an agreement can be signed by the solicitors
as to what documents, specifying them clearly, the case
shall contain, Unnecessary material should be omitted. As
to what should e inserted see section 73 of the Act and
notes. Upon the appellant’s solicitor will then fall the duty
of having the case printed. The rules of the court regulat-
ing the form and style of the case should be closely fol-
lowed, and attention is here called to the remarks on this
subject under Rule 12. It may happen that the length of
the case, or some other circumstance, makes it evident that
with reasonable diligence it will not be possible to overtake
the printing within the forty days after security has been
allowed. The solicitor for the appellant, to avoid an appli-
cation on the part of the respondent to dismiss the appeal
for want of prosecution (Rule 9), should then apply in the
Supreme Court, in Chambers, for further time, giving the
usual four clear days’ notice of the application to hig oppon-
ent and filing an aflidavit in the Supreme Court in support
of his application. When printed, a copy of the case should
be submitted to the proper officer of the court below, who,
upon being satisfied that it is the case stated by the par-
ties, or settled by the judge, and upon being paid the usual
fees, should certify and transmit it to the Registrar of the
Supreme Court, with a certified copy of the bond given as
security. (See Rule 10). The case should be filed in the
office of the Registrar of the Supreme Court twenty days be-
fore the first day of the session at which it is to be brought
on for hearing. At least fifteen days before the first day of
the session notice of hearing must be served. (See Rules
15, 18.)

Each party has in the meantime prepared and printed
a concise but complete statement of the facts of the case
and the reasons and authorities upon which he intends to
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rely. This document is called a factum. The factums
of both parties should be deposited with the Registrar at
least fifteen days before the first day of the session. (lule
29). As to what the factum should contain and how it
ghould be printed see Rules 30 and 31. The appeal must be
inscribed by the appellant for hearing, that is a request must
he filed with the Registrar to place it on the list of appeals
for hearing, at least fourteen days before the first day ot the
session at which the appeal is to be heard. (Rule 37.) The
inscription cannot be made unless the appellant’s factum
has been deposited. If the respondent has failed to deposit
his factum within the time limited by the rule in that be-
half, the appellant inscribes er parte. The appeal is then
placed on the proper list by the Registrar (see section 90),
and will be called by the court when reached.

The above is the procedure in an appeal that is entirely
governed by the provisions of the Supreme Court Act. There
are certain appeals which are regulated by othe Acts,
namely, appeals in criminal cases, in Exchequer Court cases,
in election cases, in cases under the Railway Act and in
cases under the Winding-up Act. The special provisions
respecting these will be found in Part 1I. of this book.
Thus, in criminal appeals, 15 days’ notice of intention to
appeal must be given to the Attorney-General of the Pro-
vince; no security is required and no factums are to be
deposited. In Exchequer appeals 10 days’ notice of appeal
is required, and the security, if the appeal is by a subject,
is given by a deposit of $50 in court, on which the
appeal is immediately inscribed for hearing; if the appeal
is by or on behalf of the Crown no deposit ¥ required, but
only the notice. In election appeals there is a special pro-
cedure provided for by Rules 68-71 inclusive; the record in
these appeals is printed under an order of a judge of the
Supreme Court, and consists of so much of the whole record
forwarded by the clerk of the Election Court as such order
directs. The appeal is inscribed by the Registrar by judge’s
order on application by appellant, and the factums need
be deposited only three days before the session at which the
appeal is to be heard, and may be dispensed with altogether
by order. For cases under the Railway Act see p. 141.
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In cases under the Winding-up Act, an appeal can be
taken only by leave of the Supreme Court or a judge thereof;
the amount in controversy must be $2,000 or upwards, to
which there are no exceptions; the order having been made,
and the security approved, the case then follows the proce-
dure indicated above, in ordinary appeals, and generally the
ordinary procedure applies in all the special cases where
the special act makas no provision therefor, or contains noth-
ing which would render such procedure inapplicable.

Next, as to the hearing of appeals: The solicitor having
on appeal on the list for any term should be careful to obtain
a copy of such list, and instruct his agent to see that he
has proper notice so as to be present with his counsel, if
any, when the appeal is called for hearing. The cases are
called in their order on such list, unless by consent of coun-
sel interested a change in the order of hearing is directed by
the court, and if counsel for the appellant is not present
when the case is called, it is liable to be struck off, and there
is great difficulty in getting it restored. Only two counsel
on each side as a rule are heard, unless different respondents
having different interests choose to be represented separ-
ately. The factums should be prepared with a view to the
hearing, and should contain pretty full notes of the argu-
ment. If authorities are cited which are not in the factum,
the court will generally direct that a list of them may be
furnished after the argument.

After judgment is delivered the agent for the success-
ful party should apply to the Registrar for an appointment
to settle the minutes of the judgment and to tax the costs.
(See Rules 42-49.) The agent drafts the minutes and bill
of costs and serves a copy of these papers with the appoint-
ment on the agent of the other party. Both agents attend
hefore the Registrar at the time mentioned in the appoint-
ment, and the minutes of judgment are settled and the bill
taxed by the Registrar, who issues to the agent an allocatur
of the costs, and as soon as judgment is entered certifies and
transmits it to the proper officer of the court of original jur-
isdiction, who thereupon makes all proper and necessary en-
tries thereof; and all subsequent proceedings may be taken
as if the judgment had been given or pronounced in thak
court.
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ADDENDUM ET CORRIGENDA.

Page 68 at foot and page 193, line 19, add: “ On November 5th,
1907, in Montreal Pipe Foundry Co. v. Jean, the Court being equally
divided, the appeal was dismissed without costs.

Page 67, last line, for * London,” read * Sandon,”

Page 91, line 26, before * 8. (. R.” insert *15."







Secs, 1-2]

R. S. 1906 c¢. 139.

AN ACT RESPECTING THE SUPREME COUKT
OF CANADA.

SHORT TITLE.

INTERPRETATION,

2. In this Act, unless the context otherwise requires,

(@) *the Supreme Court ™ or *the court ' means the Supreme
Court of Canada.

(b) *judge’ means a judge of the Supreme Court of Canada and
includes the Chief Justice;

() * Registrar” means the Registrar of the Supreme Court @

(d) *indgment,” when used with reterence to the court appealed
from, inclndes any judgment, rule, order, decision, decree, decretal

order or sentence thereof : and when used with reference to the Su
preme Court includes any judgment or order of t court ;
(¢) *final judgment ' means any ju mt, rule, order or deci-

<ion, whereby the action, suit, cause, matter or other judicial pro
ceeding, is finally determined and concluded ;

(fy “appeal ' includes any proceeding to set aside or vary any
judgment of the court apprealed from

(9) “the court appealed from® means the court from which the
appeal is bronght direetly to the Supreme Court, whether such court
is one of original jurisdiction or a court of appeal ;

(h) *witness " means any person. whether a party
examined under the provisions of this Aet, 5 e
6.

not, to he
b, 88, 2 amd

(h) The definition of judge is new,

(¢) This is new. '

(d) 1f there is a formal judgment of the court appealed
from dismissing an appeal thereto the Supreme Court can-
not zo hehind it and consider the effect of the refusal of
two of the four judges constituting the court to take part in
it. Booth v, Ratté, 21 8. C. R. 637.

An adjudication by the Ontario Court

f Appeal that an

attorney i guilty of contempt is an appealable judgment

though no sentence is pronounced. Inu re O Brien, 16 8.
C. R. 197,

SR 1
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The judgment pronounced in open court and embodied
in the formal decree transmitted by the registrar to the
court below constitutes the judgment of the Supreme Court
on an appeal. 1i inconsistent with the opinions of the
judges when stating the grounds upon which the decision
is based the latter must be disregarded. Canadian Pac. Ry.
Co. v. Blain, 36 8. C. R. 159. Taschereau C.J., and Davies

J. contra.
(e) and (¢) See notes to sections 36 and 44, and p.
(h) was s. 96 of the former Act.
See also [lll!'l‘[)l‘l‘lxlllnn Act, R. S. |l‘,l1>l}] ¢ 1.
THE COURT,

8. The court of common law and equity in and for Canada now
existing under the name of the Supreme Court of Canada is hereby
ada,

continued under that name, as a general court of appeal for Car
and as an additional court for the better administration of the laws
of Canada, and shall continue to be a court of recora. ¢ E, VIL, c.

60, s. 1.

The words * as a general Court of Appeal for Canada and
as an additional Court for the better administration of the
laws of Canada ™ were inserted in this section by 6 Ed. V1L
c. 50 s 1. '

By section 101 of the British North America Act, it is
provided that:

*“The Parliament of Canada may, notwithstanding any-
thing in this Act, from time to time, provide for the con-
stitution, maintenance, and organization of a general Court
of Appeal for Canada, and for the establishment of any ad-
ditional Courts for the better administration of the laws of
Canada.”

Under this section the Supreme Court of Canada was
organized and established in 1875 by 38 V. c¢. 11. But 1t
can be said to be in only a limited sense a general Court of
Appeal for Canada, for the existing right of appeal in the
various provinces to the Privy Council has been left un-
touched. Nor can it be called a final Court of Appeal for
Canada, inasmuch as the Privy Council has frequently en-
tertained appeals from its judgments by virtue of the exer-
cise of the royal prerogative. See section 59 and notes. See
also Criminal Appeals and notes Part TT.
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And the Court exercises a jurisdiction which is not appel-
late under the provisions of s. 60 authorizing the Governor
in Council to refer certain matters for its opinion. And
questions may be referred to the Court also under the Rail-
way Act.

And see notes to s. 35.

THE JUDGES.

4. The Supreme Court shall consist of a chief justice to be called
the Chief Justice of ( , and five puisne judges, who shall be
appointed by the Governor in Council by letters patent under the
Great Seal. 59 V, ¢ 14, 5. 1

By an Act of the United Kingdom, passed in 18!
V. ¢. 44), provision was made for the appointment of a judge
or retired judge of any British colony, to the Judicial Com-
mittee of Her Majesty’s Privy Council. Pursuant to this
Act His Lordship Sir Henry Strong, Chief Justice of Can-
ada, was, in June, 1896, sworn in a member of the Privy
Couneil and thus became, by the terms of the Act, a member
of the Judicial Committee. On his retirement from the
office of Chief Justice of Canada in November, 1901, he was
succeeded by Sir Elzear Taschereau, who also became a
member of the Judicial Committee,

5 (H8-59

5. Any person may be appointed a judge who is or has been a judge
of a superior court of any of the provinces of Canada, or a barrister

o advocate of at least ten years' standing at the bar of any of the
said provinces, R, 8. ¢ 135, s 4

6. Two at least of the judges shall be appointed from among the
judges of the Court of King's Bencn, or of the Superior Court, or
the barristers or advocates of the Province of Quebec. IR, 8., c. 135,
8. 4

7. No judge shall hold any other office of emolument cither under

the Government of Canada or under the government of auny province
of Canada. R, S, c ) 8

I't‘\' g, 33 of “The .'ll\l;v- Act ™ R, S. |l!NHii c. 138 it
is provided that

JUDGES NOT TO ENGAGE IN BUSINESS,

33. No judge of the Supreme Court of Canada or of the
Exchequer Court of Canada or of any superior or county
court in Canada shall either directly, or indirectly as director
or manager of any corporation, company or firm, or in any
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other manner whatever, for himselt or others, engage in any

s other than his judicial duties; but

oceupation or husine
every =uch judge shall devote himselt exclusively to such judi-

k7, 8, 0.

cial duties, -5 K. VI, e 81, s 75 ¢

8. 'I'he judges shall reside at the city of Ottawa, or within five

wiles thereof, IR,

9. The judges shall bold office during good behaviour, but shall be
al on address of the Senate and

removable by the Governor Gener

House of Commons, R, 8, ¢ 13

.

10. Every judge shall, previonsly to entering upon the duties of his
office as such judge, take an oath in the form following

o . do solemnly und <incerely promise and swoar

I will duly and faithfully, and to the best of my skill and know

s chiel justice

So help

tha
ledge, execute the powers and (rusts reposed in me
(or as f the judges) of the Supreme Court of
me God” 1L N, e ., 8, 9:—0001 V., e 16, 8. 57.

inada.

11. Such oath shall be administered to the Chief Justice before
the Governor General, or person administering the Government of
Canada, in Council, and to the puisné judges by the Chief Justice,
wbsence or illness, by any other judge present at Ottawa.

or, in his g
R. 8. ¢ 135, 5 10

on taking oflice s also required to take an

oath of allegiance to the reigning Sovereign of the United
form, and administered in the

Kingdom in the following
sne manner,

“1 do sinecrely promise and swear that | will be faithful
and bear true allegiance to His Majesty King Edward the
Seventh as lawinl Sovereign of the United Kingdom of
Great Britain and Ireland, and of this Dominion of Canada,
dependent on and belonging to the said Kingdom, and that
I will defend Him to the utmost of my power against all

traitorous conspiracies or attempts whatsoever which shall
he made against His person Crown and Dignity, and that I
will do my utmost endeavour to disclose and make known to
His Majesty, His Heirs or Successors, all treasons or traitor-
ous conspiracies and attempts which T shall know to he
against Him or any of them: and all this I do swear without
any equivocation, mental evasion or secret reservation, SO
HELP® ME GOD.™
Section 7 of the former Act, R. 8, C. ¢
the salarvies paid to judges, and s. 8 with their retiring al-
These sections have been repealed.  The salaries

135, dealt with

lowances.
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. i

are now provided for by s 3 of The Judges Aet, R. N I

E [1906] c. 138, and the retiring allowances by ss. 19 and 20 hes
| of the same Act.  Section L‘I provides the mode of paying i
salaries, i
STRAR AND OTHER OFFICERS, i

12. The Governor in Council may, by an instrument under the {

Gieat Seal, appoint a fit and proper person, being a barrister of at
least five years’ standing, to be the Registrar of the Supreme Court,
R. 8., ¢ 185, s. 11, i

13. The Registrar shall hold office during ph asure and shall reside
and keep an office at the city of Ottawa. R. 8.,

The Registrar shall have the rank of a Deputy Head of a
1 artment and shall be paid a salary beginning on his appointment
a' three thousand five thousand dollars per annum with an annual
ncrense of one hundred dollars, unnl a maximum salary is reached
of four thousand dollars, 3 E. VIL, ¢, 69, s 1

15. The Registrar shall, subject to the direction of the Minister
of Justice, oversee and direct the officers, clerks, and employees ap-

pointed to the Court. 3 K. VII,, ¢. 69, s .

16. The Registrar shall give his full time to the public service and
<hall not receive any pay, fee or allowance in any form in excess of
the amount hereinbefore provided. 3 E. VIL, c. 69, s 3.

17. The Registrar shall, under the supervision of the Minister of
Justice, have the management and control of the Library of the Court
and the purchase of all books therefor. 51 V., ¢ s.

18. The Registrar shall, until otherwise provided, publish the ro
ports of the decisions of the Court. BHO-H1 V., ¢, 16, s, HT.

:p‘ 19. The Registrar shall have such authority to exercise the juris
diction of a judge sitting in chambers as may be conferred npon him
by general rules or orders made under this Act. 5051 V. e, 16, « 57

See section 109.

By rules 82 to 89 the Registrar has been given all the
powers and authority of a judge in chambers, except in
habeas corpus and cerfiorari matters. suhject to an appeal to

1 judge,

20. The Governor in Council may appoint a reporter and assist
ant reporter who shall report the decisions of the Court and who
shall be paid such salaries respectively as the Governor in Council
determines. 5051 V., ¢, 16, s, B7.

21. The Governor in Council may from time to time appoint such
other clerks and servants of the Court as are necessary, all of whom
shall hold office during jAeasure. 50351 V., ¢, 16, & 57,
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The power of the Governor in Council to appoint clerks
and servants of the Court would seem to be independent of
the Civil Service Act.

22. The provisions of the Civil Service Act and of the Civil Ser-
vice Superannuation and Retirement Act shall so far as applicable
extend and apply to such officers, clerks, and servants at the seat of
Government. R. 8., c. 135, s. 14.

23. The Sheriff of the county of Carleton in the Province of On-
tario shall be er-officio an officer of the Court and shall perform the
Cuties and functions of a sheriff in connection therewith. R. 8., c.
135, s. 10

The remuneration of the sheriff for attendance on the
Supreme Court is regulated by order-in-council passed on
June 7Tth, 1883

By Supreme Court Rules 120 to 1140, provision is made for
the issue of writs of execution out of the Supreme Court.
and a tariff of fees
execution and for

).

Forms of writ are given in the schedul
to the sheriff in connection with their

services generally.
BARRISTERS AND SOLICITORS.
24. All persons who are barristers or advocates in any of the Pro-

vinces of Canada may practise as barrister: dvocates and ¢
in the Supreme Court, R, 8., ¢, 135, s, 16:—50H1 V., ¢. 16, 8. 5

25. All persons who are attorneys or solicitors of the Superior
ttorneys,

Courts in any of the Provinces of Canada may practi
in the Supreme Court. R. 8., ¢, 135, s, 17:

solicitors and proctors
£051 V., ¢ 16, s, BT,

26. All persons who may practise as barristers, advocates, counsel,
attorneys, solicitors or proctors in the Supreme Court shall be officers
of the Court. R, 8, ¢ 135, s, 18;—50-51 V., c. 16, s. 57.

In O'Connor v. Gemmill, a Divisional Court held, 29 O.
R. 4%, that an Ontario solicitor was not subject to the sum-
mary jurisdiction of the High Court under the Solicitor’s Act
of Ontario as to taxation of costs for services rendered in the
Exchequer Court. The case went to the Court of Appeal,
26 Ont. A. R. 27, where two of the judges held the opposite
view, two expressed no opinion and one agreed with the
Divisional Court.

For persons entitled to practise, see sections 24 and 25,
and see Rule 20 and notes as to the appointment of agents
or election of domicile by solicitors and attorneys practising
in the Supreme Court.
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No roll has to be signed by any barrister or solicitor prac-
tising in the Supreme Court of Canada.

SESSIONS AND QUORUM.

Wl constitute
s 1

27. Any five of the judges of the Supreme Cou
a quorum aund may lawfully hold the Court, 51 Ve

See also sections 30 and 31.

28. It shall not be necessary for all the judges who have heard
the argument in any case to be present in order to constitute the
court for delivery of judgment in such case, but in the absence of
any judge, from illness or any other ca judgment may be delivered
by a majority of the judges who were present at the hearing,
V., ¢ 87, s

29. Any judge who has heard the case and is absent at the de
fivery of judgment, may hand his opinion in writing to any judge
present at the delivery of judgment, to be read or announced in open
court, and then to be left with the registrar or reporter of the court,
BV, c 87 s 1,

These provisions have heen considered Ly the Court suffi-
ciently wide to enable judgment to be given by a majority
of judges in cases in which one of the five judges who con-
atituted the quorum of the Court for hearing such cases
died before the delivery of judgment.

It is not clear whether or not this section requires a ma-
jority of the judges who heard a case argued to be actually
present in court to deliver the judgment. It is open to the
construction that only one judge need be present, and he
may read or anncance the opinions of the others and leave
them with the registrar or reporter.

30, No judge against whose judgment an appeal is brought, or
who took part in the trial of the cause or matter or in the hearing
in a court below, shall sit or take part in the hearing of or adjudica-
tion upon the proceedings in the Supreme Court,

2. In any cause or matter in ich a judge is unable to sit or take
pirt in consequence of the provisions of this section, any four of the
other judges of the Supreme Court shall constitute a quorum amd may
lawfully hold the court. 52 V., ¢, 37, s 1.

On May 9th, 1894, in the case of Grant v. Maclaren, a
question arose under this section as to the right of Mr. Jus-
tice King to hear the case, he having heard the argument
before the Supreme Court of New Brunswick, though he
took no part in the judgment of that court, and had not
presided at the original hearing.  The other members of
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and

"I'aschereau

the Court (Strong € and  Fournier,
Sedgewick JJ.) were of opinion that he was disqualified, and

he withdrew from the bench.

31. Any four judges shall constitute a quorum and wmay lawfully
l:old the court in cases where the parties consent to be heard before

a court so composed. HY V., ¢ 14, s 2,

Rule 111 provides that, = If it happens at any time that 1
the number of judges necessary to constitute a quorum for
the transaction of the business to be hrought before the
Court is not present. the judge or judges then present may
adjourn the sittings of the Court to the next or some other
day, and 20 on from day to day, until a quorum shall be

present.”

32. The Supreme Court, for the purpose of heaving and determin {
appeals, shall hold in each year, at the city of Ottawa, three

The tirst session shall begin on the third Tuesday of February,

the second on the first Tuesday in May, and the third on the first

t 1 Tuesday in October, in each year,

’ 3. Each of the said sessions shall be continued until the business

‘ i bofore the court is disposed of. I, 8., ¢. 133, 8. 20; 3455 V.. c. 25, .
| 1. {

See section 90 as to entry of appeals for the several ses-
sions and the order in which they shall he heard.

33. The Supreme Court may adjourn any session from time to
1 time and meet again at the time appointed for the transaction of
{ business.
1 2. Notice of such adjournment und of the day fixed for the con
{ tinuance of such session shall be given by the Registrar in the Canada

Gazette, R, 8., ¢, 135, s, 21.

“ 34. The Court may be convened at any time by the Chief Justice,
: or, in the event of his absence or illness, by the senior puisné judge.
1ch manner as is prescribed by the rules of Court. R. 8., ¢. 135,

09
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dule 16 provides for the publication in the Canada
(fazetle of a notice convening the Court, and for the form of
such notice see Schedule appended to the rules, form A.

Rule 111 provides that, “If it happens at any time that
the number of judges necessary to constitute a quorum for
the transaction of the business to be brought before the
Court is not present, the judge or judges then present may

¥ adjourn the sittings of the Court to the next or some other
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day, and <o on from day to day, until a quorum shall Ix
wresent,”

135, . &

ment of a general Court of Appeal for Canada.  As pointed
ont in the notes to section 3 the only jurisdiction conferred
on the Court by this Aet which is not purely appellate i~
tnat provided for by section 60, empowering the Governor-
Lene

1l in Council to refer questions for hearing and con-
<ideration,

Under section 62 a judge in chambers may issue a writ
ol habeas corpus ad subjiciendum in a criminal case and he
may refer an application for the writ to the Court for ad-
indication,  In re Richard, 38 8. C. R. 391: Rule 72,

36. Except as hereinafter otherwise provided, an appeal shall lie
to the Supreme Court from any final judgment of the highest court
of final resort now or hereafter established in any Provinee of Can
ada, whether such court is a court of appeal or of original jurisdic
tion, in cases in which the court of original jurisdiction is a supprior
court 1 Provided that

ta) There shall be no appeal from a judgment in any case of pro
coedings for or upon a writ of Habeas Corpus, Certiorari or Prohibition
arising out of a criminal charge, or in any case of proceedings for
or upon a writ of Habeas Corpus, arising out of any claim for extra
dition made under any treaty; and,

(b) Tnere shall be no appeal in a eriminal case except as provided
in the Criminal Code. R. S., ¢, 135, ss, 24 and 315455 V., e
H-06 V., e 29, ss, T42 and 750.

8. 2:-

* Except as hereinafter otherwise provided.” This ex-
pression is only required in a clause denying or restricting
the jurisdiction. There is no exception in the Act to any
provigion of this section, but in appeals from Quebec, Ontario
and the Yukon Territory the right of appeal is limited by
sees, 46, 18 and 49,

*The highest court of final resort.” That is the court
of last resort generally and indicates a special tribunal in
cach province not the last court to which litigants may re-
<ort under provincial legislation taking away an appeal to
the court of last resort. Dangou v. Marquis, 3 S. C. R.
2512 Macdonald v. Abbott, 3 8. C. R. 278; James Bay Ry.
Co.v. Armstrong. 38 S, C. R. 511, In Farquharson v. Imper-

35. The Supreme Court shall have, hold and exercise an appellate,
civil and eriminal jurisdiction within and throughout Canada, R. 8,

Section 101 of the B, N AL Aet, authorizes the establish-

!
L}
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ial 01l Co., 30 8. C. R. 188, Strong C.J., and Gwynne J., were
of opinion that there was an appeal as of right from the
judgment of a Divisional Court in Ontario from which no
appeal lay to the Court of Appeal. Taschereau and Sedge-
wick JuJ., were of the contrary opinion, which was affirmed
in Ottawa Electric Co. v. Brennan, 31 S. C. R. 311,

For remarks on the several requirements as to jurizdic-
tion under this section, see pp. 54-63. See also sec. 44 and
notes thereto.

Sub-section (). The prohibition as to appeals in habeas
corpus, certiorari and prohibition ariging out of a criminal
charge must have been inserted here through excessive cau-
tion. The same prohibition is necessarily implied in the pro-
1868 not ;ll'l~in_‘_' out of a erim-

vision for an appeal in such
inal charge. Sec. 39 (e).

corpus, was sec, 31 of the former Act
ceedings by habeas corpus arising out of a claim for extradi-

The other provision as to habeas

Inasmuch as pro-

tion, must arise out of a eriminal charge, such appeal is pro-
hibited also by see, 39 (e).

In the case of In re Lazier, 29 S. (. R. 630, an application
was made to the Court to fix a day for hearing an appeal
from a judgment of the Court of Appeal for Ontario, retus-

ing to grant a writ of habeas corpus to discharge a prisoner

under order for extradition. The Court refused the applica-

tion on the ground that the matter was coram non judice and
the appeal could not be heard.

Sub-section (4). See post Part I1. *Criminal Appeals.”

87. Except as hereinafter otherwise provided, an appeal shall lie
to the Supreme Court from any final judgment of the highest court of
final resort now or hereafter established in any Province of Canada,
whether such court is a court of appeal or of original jurisdiction,
where the action, suit, cause, matter or other judicial proceeding has
not originated in a superior court, in the following cases:—

(a) In the Province of Quebec if the matter in controve involves
the question of or relates to any fee of office, duty, rent, revenue, sum
of money payable to His Majesty, or to any title to lands or tene-
ments, annual rents and other matters or things where rights in
future might be bound; or amounts to or exceeds the sum or value of

two thousand dollars;

“Except as hereinafter otherwise provided”; there is no

provision to the contrary in the Act.
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In the former Act this sub-section formed part of sec. 29
relating generally to appeals from Quebec.

The Superior Court only, in Quebee, could entertain an
action to recover the sum of $2,000, so that the sub-section
is inoperative, so far as the pecuniary amount required is con-
cerned. As to the other matters mentioned, the Circuit
Court has jurisdiction; Art. 55 C. C.; but no appeal has ever
come to the Supreme Court in proceedings originating
therein,

See sec. 46 and notes as to Quebec appeals generally and
the restrictions thereon.

(b) In the Provinces of Nova Scotia, New Brunswick, British
Columbia and Prince Edward Island, if the sum or value of the matter
in dispute amounts to two hundred and fifty dollars or upwards, and
in which the court of first instance possesses concurrent jurisdiction
with a superior court;

In these Provinces the County Court alone has concurrent
jurisdiction with the Supreme Court. See for Nova Scotia
R. S. [1900] e. 156, ss. 28-31 and 87; for New Brunswick
Cons. Stats, [1903] c. 116, ss. 9-12 and e. 111, . 379; for
British Columbia R. S. [1897] c. 52, ss, 23, 27, 32, 40, and
42, and for Prince Edward Island, 41 V. ¢, 12.

In Prince Edward Island the pecuniary extent of juris-
diction in the county court is only $150. An appeal would lie
only in actions on bonds given under the Act, or in certain
statutory actions,

Extracts from these various statutes are printed in the
appendix.

(e) In the provinces of Saskatchewan and Alberta by leave of the
Supreme Court of Canada or a judge thereof,

In the former Act an appeal was given, by leave, from a
decision of the Supreme Court of the North-West Territories,
though the matter did not originate in a superior court.

That court remained the court of last resort for the new
Provinces until courts were established therein in Sept. 1907,
In the present Act the insertion in the main portion of this
section 37 of the words “now or hereafter established,” makes
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sub-sec. (¢) apply to decisions from the respective Supreme

k ! Courts of the new Provinces

!
An appeal will lic under section 36 from judgments of the
Provinces, as the words

Supreme Courts of  these  new
“now or hereafter established™ are in that section and were
For such

in the corresponding section of the former Ael.
an appeal leave will not he necessary.

The leave under sub-sec. (¢) must be granted by the Su-
preme Courts of these new Provinees, the words “now or

hereafter established™ are in that section and were in the

corresponding section of the former Act.  For such an appeal
leave will not he necessarn

went on appeal in a case or proceeding insti

(d) From any ju
tuted in any Court of Probate in any Province of Canada other thau

the Provinee of Quebec, unless the matter in controversy does not

exceed five hundred dollars ;

| Before the passing of this provision in 1889, it was held

that an appeal would not lie from a judgment of the Supreme
Court of Nova Scotia in a vase originally instituted in the
! Court of Wills and Probate, which was not a Superior Court
24 (a). of R.S. €, ¢, 135 (now
S. C. R 704, The

within the meaning of s.
} sec. 36): Beamish v. Kaulbach. 3 Can,
only appeals under thig enactment are Lamb v. Cleveland, 19
S, Co RS Kaulbach v, Arvchbold, 31 S, (. R, 387: Me-
Niell v. Cullen, 35 S, C. R, 510: British and Foreign Bible

i
Soc. v. Tupper, 37 S0,

R. 100, Inu re Daly Estale, 39 S

‘.

(¢) In the Yukon Territory + case of any judgment upon
appeal from the Gold Commissi /..oe 16 H7;—61 V.,
c. 47, =8 2, & 2 V., c o 3;—b66 V.,

29, 8 2:—2

By 62 & 63 V., ¢. 11, & 7, the Supreme Court of British
Columbia was made a Court of Appeal from judgments of
the Yukon Territorial Court, and by sec. 13, an appeal was
given to the Supreme Court of Canada from any judgmont
of the Territorial Court in a case originating before the Gold
Commissioner under the Order in Council of 1871, and this,
notwithstanding said order provided that the judgment of
the Territorial Court in such cases should be final and con-
clusive, Hartley v. Matson, 32 8. C, R. 575. The above pro-
visions were, however, repealed by 4 Edw. VIL, ¢, 35.
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In see 41, which provides Tor appeals in matters of asscss-
ment, 18 another mstance of an appeal being allowed where
the proceedings did not o1 iginate i a Superior Coul

38, Lxcept as hereinafter otherwise provided, an appeal shall e
to the Supreine court from the judgment, whether tnal or not, of the
highest court of final resort now or hereatter established in any 'ro
vinee of Cuanada, whether such court is a court or appeal or of original
Jurisdiction, where the court of original Jurisdiction is a  superior
court, in the tollowing cases

(a) Upon any motion to enter g verdiet or non-sui
reserved at the trial;

(4) Upon any motion for a new trial;

(e) In any action, suit, cause, matter or other judicial procecding
originally instituted in any superior court of equity in any Provine
of Canada other than the Provinee of Quebee, and from any judg
ment in action, sult, cause, matter or judicial proceedin in the
nature of a suit or proceeding inoequity oviginally instituted in any
superior court in any Provinee of Canada other than the Provines of
Quebec, 1N, o 15, s, 2405400V, % %, 2

* Except as hereinafter otherwise provided.” There are no
provisions in the Aet to the contrary

The words * whether final or not ™ were not in the Act
formerly in respect to any of these provisions, They are not
applicable to sub-gec. (a), as the judgment on the matters
mentioned therein is always final.  And the other two sec-
tions in terms apply to hoth final and interlocutory judg-
ments 8o as to them the descriptive words are unnecessary
\s to subssec. (¢) see Granl v. MelLaren, 23 S, (. R 310

VERDICT ORR NONSUTT,

(o) Upon any motion to enter a verdiet «
teserved at the trial

rononsuit upon a poini

Notice of such appeal must be given within twenty days
from the date on which the decigion appealed from was given ;
sec. 70,

Apparently no appeal has ever been hrought under this
provision,

Cases have come hefore the Court where the court appealed
from has refused to set aside the verdict at the trial and enter
a nonsuit or verdict for the opposite party, but in such cases
the appeal has lain under the provisions of sec. 36, In
Trustees of St. John Y. M. ('. . r. Hulchinson. S, (', Dig.
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the defendants moved for nonsuit at the trial, which
was refused, but leave was reserved for a motion to the full
Court for a nonsuit on the whole evidence, So in Andreas
v. Canadian Pac. Ry. Co., 37 8. C. R. 1, the motion for non-

suit was on the case generally; in none of the cases was it

made to enter a nonsuit or verdict on a point reserved at the
trial,

NEW TRIAL

(b) Upon any motion for a new trial,

Prior to the passing of the Act 54 & 55 V. . 25 the appeal
was given only from the judgment on a motion for a new
trial on the ground that the judge had not ruled according
to law which, as was held in Halifax Street Ry. C'o. v. Joyce,
17 S. C. R. 709, was applicable to jury cases only, Under
that provision an appeal was quashed where the motion for
1 new
the jury
Scottish Union Ins. Co., 18 8. C. R. 615. And in Acciden?

Ins. Co. v. MeLachlan, 18 S. C. R. 627, where the Court ap-
pealed ym ordered a new trial suo motu an appeal from
such judgment was quashed, as it was not a judgment “ upon
See also O’Sullivan v. Lake, 16

trial was based on the insufficiency of the answers of
to one of the questions submitted. Barringlon v.

a motion for a new trial.”
S. (. R. 636. On the other hand the appeal was entertained
and disposed of in Vaughan v. Wood. 18 8, C. R. 703, where
the new trial was granted because the trial judge had im-
properly ordered a nonsuit, and in Halifax Banking Co. v.
Smith, 18 S. C. R. 710, where it was granted for improper
admission and rejection of evidence,

By the Act passed in 1891, the section was amended by
striking out the words “on the ground that the judge had not
ruled according to law,” and since then an appeal lies
“ from the judgment on any motion for a new trial *-as given
above. After the amendment no appeal from a judgment on
motion for a new trial was quashed by the court, until Canada
Carriage Co v, Lea, 37 8, (. R. 672, was decided in Nov.
1906, as was also Toronto /.'_/(, C'o. v. I\'I'II.I/A in the l\l”“\\'ill,‘z
term
These decisions have made a radical change in the juris-
prudence of the Court under this sub-section. They were

0
i




ail

Sec. 38 (b)) SUPREME COURT ACT. 15

based on the sole ground that the order for the new trial was
made in the exercise of judicial discretion, and the appeal
was prohibited under the provisions of sec. 27 of the repealed
Act (now sce. 45), nothwithstanding that section 30 (47)
provides that sec. 27 (45) does not apply to cases of rules
for new trials,

As remarked above, no appeal from the judgment on a
motion for a new trial has hitherto been quashed for want
of jurisdiction since 1891, and none has ever before been
quashed on the sole ground of judicial discretion. These
recent decisions will, if the Court continues to follow them,
very largely prohibit an appeal from a judgment granting a
new trial as it will seldom happen that such a judgment will
not he more or less an exercise of discretion.

An appeal from a judgment refusing a new trial is in a
different position. In that case the verdict or judgment
moved against stands, and the judgment appealed from is
final and comes under the provisions of sec. 36.

As provided in sec. 70, notice of appeal from the judgment
on motion for a new trial must be given the opposite party
within twenty days, or such further time as may be allowed,
after the judgment is given. Unless such notice is given the
appeal cannot be heard. Vaughan v. Richardson, 17 8. C.
R. 703.

If a motion is made to the court below for judgment, or,
in the alternative, for a new trial, no appeal lies to the Su-
preme Court from the refusal to enter judgment if a new
trial is granted. Mutual Reserve Ins. Co. v, Dillon, 34 8. C.
R. 141. And when a new trial is not specifically asked for,
but it is provided by statute that an appeal to the provincial
Court of Appeal from a final judgment shall be deemed to
include a motion for a new trial, there is no appeal for the
purpose of obtaining the relief asked for when a new trial is
granted., Corporation of Delta v. Wilson, March, 1903, Cout.
Cas, 334.

No appeal lies under sections 1013 and 1024 of the Crim-
inal Code from the judgment of the Court of Appeal of a

Province ordering a new trial as authorized by sec. 1018.
Viau v. The Queen, 29 8. C. R. 90,

Section 52 of the Supreme Court Act provides that on
any appeal the Court may, in its diseretion, order a new trial,

‘]‘. i
Iyt
i
g
:
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if the ends of justice seem to require it, even though the same
i« deemed necessary on the ground that the verdict iz against

the weight of evidence.

EQUITY CARE

(¢) In any action, suit, cause, matter or other judicial proceeding
originally instituted in any superior court of equity in any Provine
of Canada other than the Province of Quebec, and from any judgment
in any action, suit, cause. matter or judicial proceeding, in the nature
of a suit or proceeding in equity. originally instituted in any superior

court in any Provinee of Canada other than the Provinee of Quebe

It was not necessary that an appeal under this provision

in the former Act should be from a final judgment. In Grant
v. McLaren. 23 S. C. R. 310, the appeal was from a judg-
ment confirming the to take the ac-

counts of trustees under a will though the matter of removal
taken, had not bheen

report on a reference

of the trustees, for which the suit was
dealt with
Where. on a reference under the Vendors and Purchasers

settle the title under a written agreement

Master ruled that evidence might
ontain, the Supreme

\ct of Ontario
for a lease, th

to shew what covenants the lease shonld
¢ above clause did not authorize an appeal

Conrt of Appeal aflirming such
Railway o, v. ity of Toronto

bhe given

Court held that th
from the judgment of the
ruling.  Canadian Pacific

308, . R.38%
In matters under this sub-section an appeal lies directly

from the court of original jurisdiction hy leave of the Court
or a judge.  See see, 12 and notes

39. Except as hereinafter otherwise provided, an appeal shall lie to
the Supreme Court :—

(a) From the judgment upon a special case, unless the parties agren
to the contrary, and the Supreme Court shall draw any inference of
fact from the facts stated in the special ease which the court appealed
from should have drawn;

b) From the judgment upon any motion to set aside an award or
upon any motion by way of appeal from an award made in any super
ior court in any of the Provinces of Canada other than the Province
of Quebec;

ter ¥From the judgment in any case of proceedings for or upon a
prohibition not arising out of

writ of habeas corpus, certiorari or
criminal charge ;

(d) In any case or proceeding for or upon a
and,

writ of mandamus
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(e) In any case in which a by-law of a municipal corporation has
been quashed by a rule or order of court, or the rule or order to

quash has been refused after argument. R. 8., c. 135, s. 24 ;—04-00
'y €. 25, 8. 2.

Sub-sec. (a) was 24 (d), sub-sec. (b) 24 (f), and the re-
mainder 24 (g) of the former Act.

* Except as herein otherwise provided;” there are no pro-
visions to the contrary.

SPECIAL CASE,

An appeal lies,

(a) From the judgment upon a special case, unless the parties
agree to the contrary, and the Supreme Court shall draw any infer-
ence of fact from the facts stated in the special case which the court
appealed from should have drawn,

The special case must raise a question of law for decision.
If submitted to the court below on matters of fact only, the
judgment thereon is exfra cursum curiae and not susceptible
of appeal. Burgess v. Morton [1896] A. C. 136.

Thus in Halifax and Cape Breton Coal and Ry. Co. v. Greg-
ory, 8. C. Dig. 310, on appeal from a judgment of the Su-
preme Court of Nova Scotia, a new party was brought in,
and it was agreed that the appeal should be decided on the
merits irrespective of the pleadings or any technical defence
raised thereon. The Supreme Court having affirmed the judg-
ment appealed from, the Judicial Committee of the Privy
Council refused leave to appeal therefrom, holding that the
Supreme Court did not exercise its jurisdiction as a Court
of Appeal, but acted under the special reference; see 11
App. Cas. 229. And in Canadian Pacific Ry. Co, v, Fleming,
22 8. C. R. 33, counsel for both parties consented at the trial
that the case should be withdrawn from the jury and referred
to the full Court, with power to draw inferences of fact, and
on the law and facts either to assess damages to the plain-
tiff or enter a judgment of nonsuit. The full Court having
assessed the damages an appeal by the company to the Su-
preme Court was quashed on the ground that the court ap-
pealed from acted under the agreement as a quasi-arbitrator,
and its decision, not having been given in the regular course
of judicial procedure, was not open to review on appeal.

8.8.0—2




18

SUPREME COURT ACT. [Sec. 39 (b)

In Draper v. Radenhurst, 14 Ont, P. R. 376, on applica-
tion for approval of security under sec. 75, Maclennan J.A.,
discusses the nature of the “special case” mentioned in this
clause. It was contended before him, that every appeal to
the Supreme Court was on a special case, and required the
notice mentioned in sec. 70.
Notice of appeal under this clause must be given within
twenty days after the decision appealed from. Sec. 70.
Where a case has been stated by consent of parties the
Court cannot alter its terms except with the like consent.
Smyth v. McDougall, 1 8. C. R. 114.

AWARD,

(b) From the judgment upon any motion to set aside an award,
or upon any motion by way of appeal from an award made in any
superior court in any of the Provinces of Canada other than the

Province of Quebec,
The appeal under this sub-section is restricted to cases in
which a motion is made to sct aside, or by the way of appeal

from, an award.

No appeal lies from a judgment on a motion for liberty
to enforce an award. Township of Langley v. Duffy, 8. C.
Dig. 134. Nor from the judgment on a petition to increase
the amount of the award. Judah v. Atlantic and N. W. Ry.
Co., Cam. Prac. 114,

The report of a referee under the Drainage Trials Act of
Ontario is not an award from which an appeal will lie under
this paragraph. Township of Harwich v. Raleigh, 18th May,
1895. S. C. Dig. 58.

On an appeal against an award under this provision in
proceedings by arbitration under the Ontario Municipal Act,
the Supreme Court increased the amount of damages awarded
without a cross-appeal. Town of Toronto Junction v. Chris
tie, 25 8. C. R. 551.

An appeal will lie under this sub-section where the refer-
encc to arbitration was voluntary, but provided for the same

right of appeal as if made by reference in an action under
R. 8. 0. (1877) c. 50, s, 189, Bickford v. Canada Southern

Railway Co., 14 8. C. R. 743,
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As to the appeal from a judgment on award on expropria-
tion for railway purposes, see Part 11. “ Appeals under the
Railway Act.”
(¢) From the judgment in any case of proceedings for or upon a

writ of habeas corpus, certiorari or prohibition not arising out of a
criminal charge.

HABEAS CORPUS.

No security for costs is required on an appeal in a matter
of habeas corpus. Sec. 75. The first step in the appeal is
the filing of the case, which must be done within 60 days from
the pronouncing of the judgment appealed against. See In
re Smart, 16 S. C. R. 396.

Under the rules of court hitherto in force the case on an
appeal in a matter of habeas corpus did not require to be
printed, and no factums were necessary. Under the new
rules, however, owing to an obvious error in drafting, all the
provisions as to printing and depositing factums apply to the
appeal under sec. 39, and are made non-applicable to an ap-
peal from the refusal of a judge in chambers to grant the
writ under sec. 62. See Rules 64-67.

As a rule no costs are given on this appeal. In re John-
son, 8. C. Dig. 389. But where the appeal was brought after
the applicant for the writ was at large, it was dismissed with
costs. Fraser v. Tupper, 8. C. Dig. 383.

There is no appeal in any case of proceedings for or upon
a writ of habeas corpus arising out of any claim for extradi-
tion made under any treaty. Sece. 36 (a). Where the pri-
soner in an extradition case sought to appeal from the judg-
ment of the Court of Appeal for Ontario refusing to grant
a writ of habeas corpus the Court refused to fix a day for
hearing a motion to quash as the matter was coram non judice,
and the motion unnecessary. In re Lazier, 29 8. C. R. 630.

The prisoner need not be in court on the hearing of the
appeal unless the court so directs. Sec. 64. And the court
or a judge may bail, discharge or commit him, direct him to
be detained in custody or otherwise deal with him as any
court, judge or justice of the peace having jurisdiction in
any such matters in any province. Sec. 63.

The appeal in a habeas corpus matter shall be heard at an
early day whether in or out of a session of the Court. Sec.
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65. Rule 16 provides for publication of a notice to convene
the court, under sec. 34, for the purpose of hearing such

appeals.
Sections 62 to G4 provide for the issue of writs of habeas

corpus by a judge in chambers.

CERTIORARL

There have been very few appeals from judgment on cer-
tiorari. In The Queen v. The Sailing Ship “Troop” Co.,
29 8. C. R. 662, the Supreme Court of New Brunswick made
absolute a rule nisi for a writ of certiorari to bring up the
proceedings before the Police Magistrate of St. John in
order to have the judgment thereon quashed. The action was
brought in the Magistrate’s Court by the Liverpool Board of
Trade under the Merchants Shipping Act, 1854, to recover
money disbursed for a sick seaman. On appeal the Supreme
Court reversed the judgment of the Supreme Court of New
Brunswick, and ordered the rule for certiorari to be dis-

charged.
In this case the appeal was entertained though the writ of

certiorari had not issued.

In Jones v. Uity of St. John, 30 S. C. R. 122, the appeal
was from a judgment of the Supreme Court of New Bruns-
wick, discharging a rule nisi for certiorari to bring up an
assessment against the appellant in order to have it quashed.
The judgment was reversed and the rule made absolute.

In Bigelow v. The Queen, 31 8. (., R. 128, a judge in
(1K | Nova Scotia ordered the writ to issue against a conviction
H il | by a magistrate for violation of the Liquor License Act. On
1 appeal the judgment of the Supreme Court of Nova Scotia

!' vacating the order was affirmed.
See also In re Trecothic Marsh, 37 S. C. R. 79.
As to the issue of the writ of certiorari by the Supreme
Court of Canada or a judge thereof see sec. 66.

PROHIBITION.

The appeal in prohibition cases was given by statute
for the first time in 1891, but the Court evidently considered

that it would lie under the general provisions conferring juris-
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diction and entertained a number of such appeals before that
date. In 1881 an appeal from a judgment of the Court of
Queen’s Bench, Quebec, on petition for the writ to restrain
municipal officers from selling land for taxes, was heard and
decided. Coté v. Morgan, ¥ 8. C. R. 1. And a number of
appeals were afterwards entertained ending with Godson v.
City of Toronto, 18 8. C. R. 36 in 1889, They are collected
in Cameron’s Practice at pages 125-128. In none of them
was the question of jurisdiction raised.

The right of appeal is confined to cases not arising out of
a criminal charge. Therefore an appeal from a judgment
refusing the writ to restrain an extradition commissioner
from investigating the charge on which he had issued a war-
want was quashed. Gaynor and Green v. United States, 36 S.
C. R. 24%.

An appeal lies from the judgment on a writ to restrain the
Montreal Bar Society from suspending an advocate. Ionan
v. Bar of Montreal, 30 8. C. R. 1. Or to restrain the Board
of Notaries of Quebec from proceeding with an inquiry into
charges against a member though the conduct charged against
him amounts to felony. Tremblay v. Bernier, 21 8. C. R.
409.

Though all the above cases except Godson v. City of Tor-
onto came from Quebec, the objection was taken in Shannon
v. Montreal Park & Island Ry. Co., 28 8. C. R. 374 that there
was no appeal from judgments in prohibition cases rendered
in that Province. The Court held, however, that 54 & 55
Viet. c. 25 sec. 2, providing for such appeals applied to Que-
bec as well as the other Provinces.

MANDAMUS,

(d) In any case or proceeding for or upon a writ of mandamus.

The appeal in cases of mandamus was given in the
original Act constituting the Court. By sec. 47 it is not
subject to the limitations placed on Quebec appeals by sec. 46
and it is expressly given in sec. 49 relating to appeals from
the Yukon Territory. But in cases from Ontario it does not
lie as of right unless it comes within some of the provisions
of sec. 48 respecting the right of appeal from judgments of
the Court of Appeal. See Attorney-General v. Scully, 33
8. C. R. 16.
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The appeal lies from judgments of the Court of Review in
Quebec in the cases provided for by 54 & 55 Vict. e. 25, sec.
3, (sec. 40 of the present Act) But not where the Court of
Review reverses the judgment of the Superior .Court and an
appeal could be taken to the King’s Bench. Barrington v.
City of Montreal, 25 8. C. R. 202,

The appeal does not lie from an interlocutory judgment.
Langevin v. Les Commissaires d'Ecole de St. Mgre, 18 8. C.
R. 599.

Where the Supreme Court of Nova Scotia made absolute
a rule nisi for an alternative, not peremptory, order leaving
the merits to be determined on the return the Court held,
on appeal therefrom, that the issue of the writ was in the
diseretion of the court below, which diseretion could not be
questioned. T'own of Dartmouth v. The Queen, 9 8. C. R.
509.

The Supreme Court of Nova Scotia quashed the return to
said writ on demurrer and ordered a peremptory writ to issue
and an appeal from such judgment was heard and decided
on the merits, an objection that demurrer would not lie in
Nova Scotia to a return of the writ being overruled. Dart-
mouth v. The Queen, S. (. Dig. 118.

MUNICIPAL BY-LAWS,

(¢) In any case in which a by-law of a municipal corporation has
been quashed by a rule or order of court, or the rule or order to quash
has been refused after argument.

The limitations of the right of appeal in Quebec cases do
not apply to appeals under this clause. See. 47. But the
appeal does not lie in Ontario cases unless it comes within
some of the provisions of sec. 48; Awurora v. Markham, 32
8. C. R. 457; or in a case from the Yukon Territory with-
in some clause of see. 49. !

The appeal is given by this clause from the judgment on
a rule or order to quash a by-law. Tt does not authorize an
appeal in proceedings to quash a procés-verbal. Toussignant
V. County of Nicolet, 32 8. C. R. 353; Lerouz v. Ste.
Justine de Newton, 37 8. C. R. 321. Rcburn v. Ste. Anne,
15 8. C. R. 92 is overruled as to this.
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And the proceedings must be by rule or order to quash
under the English practice. There is no appeal under the
clause from the judgment in an action to annul. Vercheres
v. Varennes, 19 8. C. R. 365; City of Sherbrooke v. MeMan-
amy, 18 8. C. R. 594 ; Bell Telephone Co. v. City of Quebee,
20 8. C. R. 230; Dubois v. Ste. Rose, 21 8. C. R, 65; Tous-
signant v. County of Nicolet, supra.

But the petition to quash in Quebee is equivalent to pro-
ceedings by rule or order and an appeal lies from the judg-
ment thereon. Webster v. Cily of Sherbrooke, 24 8. C. R.
52. But not in an action by a ratepayer contesting the vali-
dity of an homologated valuation roll. McKay v. Hinchin-
brooke, 24 8. C. R. 55.

The Court refused to entertain an appeal after the by-law
attacked in the proceedings had been repealed. Moir v. Vil-
lage of Huntington, 19 S. ., R. 363; and see McKay v.
Hinchinbrooke, 24 8. C. R. 55. And it does not lie from the
judgment of the Queen’s Bench, on petition, quashing an ap-
peal to that court for want of jurisdiction. Ste. ('unegonde
v. Gougeon, 25 8. (. R. 75,

Though an appeal may not lie under the above clause it
may by virtue of the general provisions of the Act or of the
special provisions relating to appeals from Quebee, Ontario.
and the Yukon Tervitory. See Murray v. Town of West-
mounl, 21 8. C. R. 579 and cases collected in Cameron’s
Practice. pages 140 ef seq. in which the jurisdiction has been
exercised.

COURT OF REVIEW,

40. In the Province of Quebec an appeal shall lie to the Suprome
Court from any judgment of the Superior Court in Review where
!hnt Court confirms the judgment of the court of first instance, and
its judgment is not appealable to the Court of King's Bench, but is
appealable to His Majesty in Council. 54-55 V., ¢, 25, s, 2.

In the former Act this provision formed part of the sec-
tion (now sec. 46) limiting the right of appeal in all cases
from Quebec. These limitations apply to appeals from the
Court of Review as well as to those from the King's Bench
and there seems to be no good reason for separating them.

The appeal from the Court of Review was first given in
1891 by 54 & 55 V. c. 25, = 3. Since then the ground
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upon which Danjou v. Marquis, 3 8. C. R. 251, and Macdon-
ald v. Abbott, 3 8. C. R. 278 were decided, namely, that
the appeal could only come from the Queen’s Bench, no longer
applies.

For an appeal to lie under this section it is necessary that
the judgment of the Court of Review should be appealable to
the Judicial Committee of the Privy Council. Where such
an appeal depends on the amount in controversy such amount
must be £500 sterling and an appeal does not lie to the
Supreme Court unless it involves a controversy over the same
amount. Couture v. Bouchard, 21 8. C. R. 281; Dufresne
v. Guevremont, 26 8. C. R. 216. So the anomaly is pro-
duced that an appeal lies from the Court of King's Bench if
$2,000 is in dispute but from the Court of Review it must be
nearly $500 more.

To allow of an appeal the judgment of the Court of Review
must confirm the judgment of the court of first instance.
Where it reverses an appeal lies to the King’s Bench and not
to the Judicial Committee, Therefore in Barrington v. City of
Montreal, 25 8. C. R. 202, the appeal was quashed as the

Court of Review had reversed the judgment of the Superior
Court.

A decision of the Court of Review varying the judgment
of the Superior Court by increasing the amount of damages
thereby awarded does not confirm the latter so as to permit
of an appeal under this section. Simpson v. Palliser, 29 8.

C.R. 6.

And there is no appeal where the proceedings are by peti-
tion to the Superior Court for recusation of respondent as
commissioner in expropriation proceedings for improvement
of a public street in Montreal as an appeal to the Judicial
Committee would not lie in such case. Ethier v. Ewing,
29 8. C. R. 446.

In Quebec cases the amount in controversy is the amount
demanded, not that recovered. So an appeal lay from a
judgment of the Court of Review awarding $2,000 damages
when the action was for $5,000. Citizens’ Light & Power
Co. v. Parent, 27 8. C. R, 316.

And see notes to sec. 46.
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ASSESSMENT CASES.

41. An appeal shall lie to the Supreme Court from the judgment
of any court of last resort created under provincial legislation to ad-
judicate concerning the assessment of property for provincial or muni-
cipal purposes, in cases where the person or persons presiding over
such court is or are by provincial or municipal authority authorized
to adjudicate, and the judgment appealed from involves the assess-
ment of property at a value of not less than ten thousand dollars. 52
V. 37,8 2

This appeal was first given by 52 V. c¢. 37 by which it
lay “in cases where the person or persons presiding over such
court is or are appointed by provineial or municipal author-
ity.” Under that provision the appeal in Toronto v. The
Toronto Ry. Co. 27 8. C. R. 640 was quashed. The Ontario
Assessment Act provides for an appeal from the decision of
the Board of Revisors to the County Court Judge who may
associate with him the judges of the two adjoining districts.
The Court held in the above cases that the County Court
Judges from whose decision the appeal was taken were not
“appointed by provincial or municipal authority ™ and that
the appeal did not lie. Under the wording of section 41 that
case is of no authority,

This appeal was given to enable the Court to review the
merits of an assessment on property of large value. Assess-
ment cases had previously come before the Court on certior-
ari but that only went to the jurisdiction of the assessors
and could only result in the assessment being quashed. Now
it might be amended.

The Act was passed after the decision in Angus v. Calgary
School Trustees, 16 S. C. R. 716 in 1888. That decision
was that an appeal did not lie from the judgment of the Su-
preme Court of the N. W. Territories on appeal from fhe
Court of Revision, a tribunal for adjudicating on assessments,
as the case did not originate in a Superior Court.

An appeal does not lie under this section from the deci-
sion or proceedings by a ratepayer against Commissioners
on expropriation of land for improving public ‘streets. Ethier

v. Ewing, 29 S. C. R. 446.

APPEAL PER SALTUM.

42. Except as otherwise provided in this Act or in the Act pro-
viding for the appeal, no appeal shall lie to the Supreme Court but
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from the highest court of last resort having jurisdiction in the Pro-
vince in which the action. suit, cause, matter or other judicial pro-
ceeding was originally instituted, whether the judgment or decision
in such action, suit, cause, matter or other judicial proceeding was or
was not a proper subject of appeal to such highest court of last resort :
Provided that, an appeal shall lie directly to the Supreme Court with-
out any intermediate appeal being had to any intermediate court of
appeal in the Province,

(a) From the judgment of the court of original jurisdiction by con-
sent of parties.

(b) By leave of the Supreme Court or a judge thereof from any
:iudmmtnt pronounced by a superior court of equity or by any judge
in equity, or by any superior court in any action. cause, matter or
other judicial proceeding in the nature of a snit or proceeding in
equity : and

(¢) By leave of the Supreme Court or a judge thereof from the
final judgment of any superior court of any province other than the
Province of Quebec in any action, suit, cause, matter or other Jjudicial
;t:«:(\-mlin.z originally commenced in such superior court. R. 8., e

35, &

“Except as otherwise provided in this Act.” These ex-
ceptions are cases respecting municipal or provincial assess-
ments, s. 41; judgments of the Court of Review, Quebec, s.
40; and appeals per saltum under the above section.

“Or in the Act providing for the appeal.” In election
cases an appeal lies from the judgment of the judges trying

an election petition ; in Admiralty cases from the judgment of
a local judge of the Exch. Court for an Admiralty district;
and under the Railway Act from decisions of the Board of
Railway Commissioners. )

“ Whether the judgment or decizion * * * was or was not
a proper subject of appeal to such highest court of last re-
sort.” 'This applies to cazes in which the court of last resort
has taken jurisdiction and given judgment on the merits.
Blachford v. McBain, 19 8, C. R. 42, in which the Court of
Qucen’s Bench held that the action was improperly brought
in the Superior Court and dismissed it, which judgment was
affirmed on appeal. In Ste. Cunegonde v. Gougeon, 25 8. C.
R. 78, it was held that no appeal would lie from a judgment
of the Court of Queen’s Bench quashing an appeal to that
court for want of jurisdiction.

Sub-section (@) does not apply to Quebec appeals: see s.
46. And by their terms sub-sections (b) and (¢) do not
apply to such appeals.

For decisions as to appeals being restricted to judgments
of the highest court of last resort, see p. 55.
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APPEAL BY CONSENT.

In Severn v. The Queen, 2 8. C. R. 70 the question raised
by the appeal was whether or not the Ontario Act, 37 V.
c. 32 was inira vires. 'The parties signed a consent to the
appeal from the judgment of the Court of Queen's Bench
being heard without an appeal being first taken to the Court
of Appeal.

In Blackburn v, MeCallum, 33 S, C. R. 65 the parties to
a case stated for construction of a will consented to an appeal
direct from the judgment of the High Court of Justice for
Ontario. The statement on page 69 of the report that leave
to appeal was obtained is incorrect.
These are the only appeals brought by consent under this
section.

APPEAL BY LEAVE.

If there is no appeal de plano to the intermediate Court
of Appeal in the Province leave cannot be granted. Ottawa
Electric Co. v. Brennan, 31 8, C. R. 311; James Bay Ry. Co.
v: Armstrong, 38 8. (. R. 511.

In Farquharson v. Imperial Oil Co., 30 S. C. R. 188 leave
was granted for an appeal direet from the judgment of the
High Court of Justice which by statute was the court of
last resort in the Province for that case. But that case is
overruled as to this question by the case of Ottawa Electric
Co. v. Brennan.

The leave cannot be granted after the expiration of sixty
days from the signing, entry or pronouncing of the judg-
ment appealed against; Stewart v. Skulthorpe, Dec. 1894;
Roberts v. Donovan, June, 1895; County of Elgin v. Robert,
36 8. C. R. 27; even if the time for appealing is extended,
as provided by see. 1. Barrelt v. Syndicat Lyonnais du
Klondyke, 33 8. C. R. 667.

And see notes to see. 69.

This section does not apply to proceedings under the
Liominion Winding-up Act. In re Cushing Sulphiie-Fibre
Co., 36 S. C. R. 494.

Special circumstances must be shown to obtain the leave
to appeal per saltum and it may be stated generally that it

f e X
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must appear that the intermediate court of appeal could
not decide the case in favour of the appellant without over-
ruling its own decisions. Thus in Moffat v. The Merchants
Bank, 11 8. C. R. 46, leave to appeal direct was given on the
ground that the Court of Appeal for Ontario would be bound
by a decision in a similar case, the effect of which the appel-
lant sought to avoid.

But in Canada Co. v. Kyle, 15 8. C. R. 188, Mr. Justice
Strong held that it was not a sufficient reason for allowing an
appeal directly to the Supreme Court, that the Court of Ap-
peal for Ontario had already decided the abstract point of law
in dispute, and the proposed appellant asserted that that
court would adhere to its previous decision, although sub-
sequent cases in England had since decided the point other-
wise.

On January 13th, 1896, an application for leave to appeal
per saltum was made to the Registrar sitting as a judge in
chamber in a case of Lewis v. The City of London, based on
the ground that it had, in effect, been already decided by the
Court of Appeal in another case of Lewis (the same appel-
lant) v. Alexander. 'The Registrar refused to make the order
inasmuch as, though the two cases might have been identical
as to the facts, the questions of law were not the same, and to
allow the appeal per saltum they must be identical in both
respects.

On December 22nd, 1894, application was made to the
Registrar, sitting as a judge in chambers, for leave to appeal
per saltum. The action in the casec was brought to obtain
from defendant, formerly clerk of the municipality (plain-
tiffs) the books and papers in his possession as such clerk.
Judgment was given at the trial directing the books and
papers to be given up with $5 damages and High Court costs.
This judgment was affirmed by the Divisional Court and
leave to appeal to the Court of Appeal (special leave being
necessary), was refused. The Registrar refused the appli-
cation as al] the judges before whom the case had come had
declared the defence to be without merits as to the matters in
issue, and no special circumstances had been shown to justify
a further appeal. The decision of the Registrar was subse-
quently affirmed by a judge in chambers, and by the full
court : Bartram v. The Village of London West, 24 8.C.R. 705.
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In Attorney-General v. The Vaughan Road Co., 21 8. C. R.
631, leave to appeal per saltum was given by the Registrar in
May, 1892, on it appearing that the Court of Appeal for
Ontario had really decided the merits of the appeal by its
judgment on an application for an injunction. In Miler v.
Robertson the order was made on similar grounds in 1904,

In Dumoulin v. Langtry, 13 8. C. R. 258, leave was given
for an appeal direct from the Chancery Division of the High
Court, Ont., though no appeal lay to the Court of Appeal
except by leave of that court. Under Ottawa Electric Co. v
Brennan, however, it seems that there must be an appeal as
of right to the Court of Appeal in order to obtain an appeal
per saltum,

In Schultz v. Wood, ¢ 8. C. R. 585, the order was made
under this clause where it appeared that the intermediate
Court of Appeal was composed of two judges, one of whom
was plaintiff in the canse and the other had given the judg-
ment appealed against.

But the fact that two of the five judges composing the
court were disqualified and another absent and his return
uncertain and that three constituted a quorum did not war-
rant the court in granting leave. NSewell v. British ('olumbia
Towing Co., 8. C. Dig, 112.

Leave was granted in a case raising an important question
of constitutional law it appearing that neither party would
be satisfied with the judgment of the intermediate court.
Ontario Mining Co. v. Seybold, 31 8. C. R. 125.

Per Taschereau C.J.: Where leave is granted on the ground
that the intermediate Court of Appeal had already decided
the questions in issue the appellant should not be allowed to
support his appeal on grounds not urged below. Miller v.
Robertson, 35 8. C. R. 80. The Court in that case, however
reversed the judgment appealed from on the new grounds
advanced.

The decision of a judge on an application for leave to
appeal per saltum is not subject to an appeal to the full court.
Sce Ex parte Stevenson [1892] 1 Q. B. 394; Re Central Bank
of Canada, 17 Ont. P, R. 395; Farquharson v. Imperial Coal
Co., 30 8. C. R. 188.
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JURISDICTION UNDER OTHER ACTS,

43. Notwithstanding anything in this Act contained the Court shall
shall also have jurisdiction as provided in any other Act conferring
jurisdiction. R. 8., ¢. 135, s. 25.

This section is substituted for sec. 25 of the former Act
which provided that in addition to that conferred the Court
should also have jurisdiction in appeals in criminal cases,
in appeals from the Exchequer Court; in election cases; and
cases under the Winding-up Act. These are all separately
dealt with hercalter and the provisions of the respective
statutes conierring such jurisdiction set out.

Apparently the Commissioners on the present revision have
not appreciated the object of that repealed section. It was
not required to give jurisdiction as to the matters specified.
Its purpose was to enable any one to find all the sources of
jurisdiction in the Supreme Court Act. That purpose might
well have been served by retaining the section with a reference
to the Criminal Code as the source of jurisdiction in crim-
inal cases, adding appeals under the Dominion Railway Act
and striking out the reference to appeals from the Maritime
Court of Ontario which no longer exists,

“ Notwithstanding anything in this Act contained;” there
is nothing in the Act purporting to deprive the Court of juris-
diction in any such case.

GENERAL JURISDICTION,

44. Except as provided in this Act or in the Act providing for the
appeal, an appeal shall lie only from final judgments in actions, suits,
causes, matters and other judicial proceedings originally instituted in
the Superior Court of the Province of Quebee, or originally instituted
in a superior court in any of the Provinces of Canada other than
the Province of Quebec. R. 8., c. 135, s. 28,

See section 36 and notes, and sec, 47,

“ Except as provided in this Act,” The Act allows an
appeal from other than final judgments in the following
cases: Judgments on motion for a new trial s. 38 (b). De-
crees or orders in equity ss. 38 (¢) and 42.

An appeal is allowed in cases not originating in a Superior
Court in County Court cases, s. 37 (b); in cases from the
Provinces of Alberta and Saskatchewan, 37 (¢); in Assess-
ment cases, 8. 41; in Probate cases, s. 37 (d); in cases from
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the Provinee of Quebec, 8. 37 (a) ; and in those originating
before the Gold Commissioner of the Yukon Territory, s. 37
(e).

*“Or in the Act providing for the appeal.” The Exchequer
Court Act gives an appeal from interlocutory judgments on
demurrer. In election cases an appeal lies from the decision
of a judge on preliminary objections. In admiralty cases
there is an appeal from the judgment of a local judge. The
Railway Act provides for an appeal from the Board of Rail-
way Commissioners,

And sce remarks p. 54,

45. No appeal shall lie from any order made in any action, suit,
cause, matter or other judicial proceeding made in the exercise of the
Judicial discretion of the court or judge making the same; but this
exception shall not include decrees and decretal orders in actions,
suits, causes, matters or other judicial proceedings in equity, or in ac-

tions or suits, causes, matters or other judicial proceedings in the

nature of suits or proceedings in equity instituted in any superior
court. R. 8, ¢ 135, s. 27,

By sec. 47 this provision docs not apply to appeals in Ex-
chequer cases, cases of rules for new trial, and cases of man-
damus, habeas corpus and municipal by-laws,

An order for discharge of bail on a writ of capias, for
failure to enter special bail as required by rule of court is an
exercise of judicial discretion under this section and no appeal
lies from a judgment affirming such order:

Scammell v.
James, 16 8. C. R. 593.

Nor from a judgment on a petition by an owner of land to
vacate a mechanic’s lien as a cloud upon his title: Virtue v.
Hayes; In re Clarke, 16 8. C. R. 721.

An order on return of a summons to show cause, allowing
judgment to be entered on a specially indorsed writ, is made
in the exercise of judicial discretion, and no appeal lies from
a judgment affirming it: Per Patterson J., in Rural Munmi-
cipality of Morris v. London and Canadian Loan and Agency
Co., 19 8. C. R. 434. Nor, likewise, from a judgment affirm-
ing an order to perpetually restrain plaintiff from proceeding
with an action against a bankrupt. Per Patterson J., in
Maritime Bank v. Stewart, 20 8. C. R. 105. Nor from a

judgment on an order for taxation of costs under R. 8. O.
(1887) c. 147, 8. 42: McGugan v. McGugan, 21 S. C R. 267.
per Taschereau and Patterson JJ.
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A refusal to amend the pleadings in an action is also an
exercise of judicial discretion under s. 27 (45). Williams v.
Leonard, 26 Can. S. C. R. 406, Porter v, Pelton, 33 8, C. R.
449,

And so i& an application to re-open the pleadings in a
cause after judgment by default for want of appearance has
been entered. O’Donohoe v. Bourne, 27 8. C. R. 654.

Proceedings on a reference under the Vendors’ and Pur-
chasers’ Act of Ontario are not proceedings in equity within
the exception from the operation of this section. Canadian
Pacific Ry. Co. v. City of Toronto, 30 8. C. R. 337.

A decision in a case of constructive contempt of Court is
not a matter of judicial discretion under this section. In re
O’Brien, 16 8. C. R. 197,

Even where it has jurisdiction the Court will generally re-
fuse to review the discretion of the court appealed from, as,
for instance, in a suit in equity for the removal of executors
and trustees under a will, the decision of a Court of Equity
as to items in the trustees’ account. Grant v. Maclaren, 23
S. C. R. 310. And the decision of a judge in dispensing
with notice of action under the Ontario Municipal Act. City
of Kingston v. Drennan, 27 8. C. R. 46.

The Supreme Court refused to interfere where the matter
in dispute related to the exercise of disciplinary powers by
the Conference of the Methodist Church. Ash v. The
Methodist Church, 31 8. C. R. 497.

Where the Court of King’s Bench reversed the judgment
of the Court of Review allowing an amendment, the Supreme
Court held that as the latter court had power to allow the
amendment, and there had been no abuse of its discretion,
the Court of King's Bench should not have interfered, and
its judgment was reversed. Price v. Fraser, 31 8. C. R. 505.

So in Creese v. Fleischman, 34 8. C. R. 279, the Court
would not interfere with the discretion exercised by the Ter-
ritorial Court of the Yukon in refusing to amend its formal
judgment.

But a judgment ordering a new trial is not an exercise of
discretion with which the Court will decline to interfere.
Confederation Life Assocn, v. Borden, 34 8. C. R. 338, In
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this case the judgment was set aside and the verdict at the
trial restored. But see Canada C‘arriage Co. v. Lea, 37 8.

C. R. 672.

Per Ritchie C.J.:—A Court of Appeal should not interfere
with the order of the court below on a matter of discre-
tion unless it is made absolutely clear that such discretion
has been wrongly exercised. Jones v. Tuck, 11 8. C. R. 197,

1t is only when some fundamental principle of justice has
been ignored or some other gross error appears that the Su-
preme Court will interfere with the discretion of provincial
court in awarding or withholding costs. Smith v. St. John
City Ry. Co., 28 8. C. R. 603,

46. No appeal shall lie to the Supreme Court from any judgment
rendered in the Province of Quebec in any action, suit, cause, matter
or other judicial proceeding unless the matter in controversy,—

(a) Involves the question of the validity of an Act of the Parlia-
ment of Canada, or of the legislature of any of the Provinces of
Canada, or of an Ordinance or Act of any of the councils or legisla-
tive bodies of any of the territories or districts of Canada; or

(b) Relates to any fee of office, duty, rent, revenue, or any sum
of money payable to His Majesty, or to any title to lands or tene-
ments, annual rents and other matters or things whare rights in
future might be bound ; or

(¢) Amounts to the sum or value of two thousand dollars.

2. In the Province of Quebec whenever the right to appeal is de-
penden( upon the amount in dispute, such amount shall be understood
to be that demanded and not that recovered, if they are different.
R. 8, ¢ 135, 5. 20;—54-065 V., c. 25, 5. 3;—56 V., c. 29, 8. 1.

Sec. 47 exempts from the operation of these restrictive
provisions Exchequer Court Cases, cases of new trials and
those of mandamus, habeas corpus and municipal by-laws.

See sec. 40 and notes as to appeals from the Court of Re-
view.

By sec. 37 a case within the terms of (b) or (¢) is appeal-
able even if it did not originate in a Superior Court,

Except as provided in the two sections last mentioned, and
in this section 46, appeals from the Province of Quebec are
subject to the requirements mentioned on pages 54
et seq. for the jurisdiction of the Court over appeals gener-
ally,

8.8.0.—3
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An opposition under the procedure in Quebec is a “ judi-
cial proceeding” within the meaning of this section. See
Turcotte v. Dansereau, 26 8. C. R. 578, a case of opposition
to judgment. King v. Dupuis, 28 8. C. R. 388, of opposition
to seizure. Canadian Breweries Co. v. Gariepy, 38 8. C. R.
236, of tierce-opposition. So also in an intervention which
is similar to interpleader in the English practice. Cote V.
James Richardson Co., 38 8. C. R. 41. Attorney-General v.
Scolt, 34 8. C. R. 282. And a petition in avowal to open
up a judgment by default. Dawson v. Dumont, 20 8. C. R.
709,

But the judgment in an action en separation de corps
is not appealable. Talbot v. Guilmartin, 30 8. C. R. 482.
O’Dell v. Gregory, 24 S. C. R. 661. Nor in a petition for
cancellation of the appointment of a tutor. Noel v. Chevre-
fils, 30 8. C. R. 327.

Appeals from the Court of Review under sec. 40 are subject
to the limitations in this section except that the amount in
controversy in such appeals must be £500 sterling.

VALIDITY OF ACT OR ORDINANCE.

By sec. 60 (b) the Governor-General in Council may refer
to the Supreme Court for hearing and consideration, im-
portant questions of law, or fact touching * the constitution-
ality or interpretation of any Dominion or Provincial legisla-
tion.” And by sec. 67, when it is provided by legislation in
a Province that the Supreme Court shall have jurisdiction
in cases where the parties to any proceeding have by their
pleading raised the question of validity of an Act of Parlia-
ment or of the legislature of such Province the presiding
judge may, if he deems such question material, order the
case to be removed to the Supreme Court for decision thereon.

To an action for penalties under The Pharmacy Act of
Quebec, defendant pleaded, inter alia, that the Act was ultra
vires. This issue gave an appeal to the Supreme Court from
the judgment of the Court of Queen’s Bench dismissing the
action for want of proof. IL’Association Pharmaceutique v.
Livernois, 30 8. C. R. 400.

When the appeal came on for hearing, counsel for the re-
spondent stated that the plea of w/tra vires had been aban-
doned, and again moved to quash, but the Court held that ap-
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pellant could not thus be deprived of his right to appeal.
L’Association Pharmaceutique v. Livernois, 31 8. C. R. 43.

In Reed v. Mousseau, 8 S. C. R. 408, the Court entertained
an appeal from the judgment of the Court of Queen’s Bench
in proceedings for contempt involving the validity of the
Provincial statute 43 & 44 V. c. 9, the Attorney General of
the Province having obtained leave to intervene.

In Ball v. McCaffrey, 20 S. C. R. 319, the defendant pleaded
that an Act of the Legislature was ultra vires, and the Attor-
ney-General intervened.  Hbs intervention was maintained
by the Superior Court, and the defendaat appealed to the
Queen’s Bench in the main action, abandoning his right of
appeal on the intervention. On further appeal to the Su-
preme Court he was not allowed to attack the judglent of
the Superior Court on the intervention.

FEE OF OFFICE,

Prior to the amendment substituting “and other matters
or things” for “such like matters or things ” it was held that
the words “where rights in future might be bound  should
be read as qualifying all the words in this sub-section. If,
for instance, a fee of office is claimed, but the right to it is
denied by the defendant, the case is appealable. But if, in
an action for a fee of office, the defendant pleads payment,
the case is not appealable if under $2,000. Per Tascherean,
J., in Bank of Toronto v. Le Cure, elc., de la Paroisse de la
Nativité, 12 8. C. R. 25.

In O’Dell v. Gregory,24 8. C. R. 661, it was held that after
the amendment the words *““ where rights in future might be
bound ” must by application of the principle ejusdem generis
be real and not personal rights. It is not certain whether
that decision means that the words apply to fee of office, duty,
rent, ete., or only to title to lands and annual rents,

The matter relating to the fee of office must be that really
in controversy in the suit, and not something merely col-
lateral thereto. Chagnon v. Normand, 16 S. C. R. 661, The
clause does not give jurisdiction in a case in which the action
is for penalties under the Quebec Election Act (R. S. Q. Art,
429), though the effect of the judgment may be to disqualify

the appellant from holding office under the Crown for seven
vears. Ibid.
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An action by a school mistress for a sum due her as fees
collected by the School Commissioners under C. 8. L. C. c.
15, s. 68, does not relate to a fee of office. Lariviere v. School
Commissioners of Three Rivers, 23 8. C. R. 723.

MONEY PAYABLE TO THE CROWN,

The words “ Duty, Rent, Revenue” refer to claims by the
Crown. O’Dell v. Gregory, 24 8. C. R. at p. 663. Such
claims are, as a rule, tried out in proceedings in the Exchequer
Court. See * Exchequer Court Appeals ™ Part 11,

In an action brought against the collector of customs at
Montreal to recover the sum of $222.80, the difference of duty
between 20 and 30 per cent. ad valorem on the value of cer-
tain importations: /eld, that the case came within the statute
and was appealable, although it was contended that by a
recent amendment to the tariff it was declared that for the
future, goods of the kind should be subject to a duty of 30
per cent., and that therefore appellant’s future rights could
not be affected. Darling v. Ryan, 8. C. Dig. 57.

In this case the Court was of opinion that the vested right

of appeal in the plaintiff was not taken away by the Act chang-
ing the rate of duty.

In Attorney-General of Canada v. City of Montreal, 13 8.
(', R. 352, unless the appeal lay under this clause, which seems
impossible, it is difficult to understand how it lay at all. The
city sued the owner of land for taxes amounting to $1,832.
The defendants pleaded that the land had been leased to the
Crown and was exempt from taxation. The Attorney-General
intervened and set up the same defence, and he appealed to
the Supreme Court from the judgment of the Queen’s Bench
dismissing his intervention. So far as the report shews no
objection to the jurisdiction was raised either by the respond-
ent or the Court. No title to land was in question and the
amount in dispute was under $2,000, but the Court not only
entertained the appeal but reversed the Court below.

TITLE TO LAND.

Possessory actions always involve, in a secondary manner,
title to land and come within this clause. Delisle v. Arcand,
36 8. C. R. 23. But the title must be in dispute on the ap-
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peal it not being sufficient that it is claimed by the declara-
tion alone. Thus where, in a possessory action claiming $200
damages the defendant admitted plaintiff’s title, but claimed
to hold as tenant his appeal from a judgment dismissing the
possessory conclusions and awarding the plaintiff $200 as
rent was quashed. Davis v. Roy, 33 8. C. R. 345.

The appeal must relate to the title. It is not sufficient
that it may affect the possession of land or even something
incidental to the title. Thus an opposition to a writ of pos-
session issued in execution of a judgment allowing a right
of way over opposant’s land does not relate to title. Cully
v. Ferdais, 30 S. C. R. 330. And there is no appeal from a
judgment refusing an injunction against encroachment on
land. Ewmerald Phosphate Co. v. Anglo-Continental Guano
Works, 21 8. C. R. 422.

An appeal would not lie from a judgment merely ordering
a bornage. But where parties had agreed to a bornage but
one objected to the line when run and refused to relinquish
possession of a strip of land assigned to the other an action
to have the line declared the true boundary and for posses-
sion of such strip related to title. MecGoey v. Leamy, 27 S.
C. R. 193,

Plaintiffs had, by statute, the exclusive right to maintain
a toll bridge over a river, being bound to rebuild in case it
was destroyed or became impassable, and in the meantime
to maintain a ferry across the river, for which they might
collect tolls. The bridge having been carried away by ice,
defendant built a temporary bridge across the river, though
a ferry was maintained by plaintiffs, who brought an action
claiming $1,000 damages and demolition of defendant’s
bridge. It was held that an appeal would lie from the judg-
ment in such action, as it related to the title to an immov-
able. Galarneau v. Gilbault, 16 S. C. R. 579. And see
Rouleau v. Pouliot, 36 8. C. R. 26.

And an appeal lies from the judgment in an action to
vacate a sheriff’s sale of an immovable. Lefeuntum v. Ver-
onneau, 22 8. C. R, 203.

The Court held that no title to lands nor future rights
were in question on appeal from a judgment condemning
defendants to complete within a certain time works and
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drains in a lane separating the properties of the parties to
prevent water entering plaintiff’s house on the slope below.
Wineberg v. Hampson, 19 8. C. R. 369.

And an action by a lessee to have the lease set aside on
the ground that it was a simulated deed and that the plain-
tiff was the owner of the property leased does not relate to
title to land. Frechette v. Simonneau, 31 8. C. R. 12.

But an action for possession of land alleged to have been
purchased from a married woman to which defendants pleaded
and the Court of Queen’s Bench held that the deeds were
simulated and were only intended to operate as security did
relate to title. Klock v. Chamberlin, 15 8. C. R. 325.

An action by a lessor asking for a declaration that the lease
was terminated and for possession of the land which de-
fendant refuses, alleging the right to hold it under an agree-
ment for sale, relates to title. Blachford v. McBain, 19 8. C.
R. 42,

In an action to quash a by-law passed for the expropria-
tion of land, the controversy relates to a title to land, and
an appeal lies from the judgment therein, although the
amount in controversy may be less than $2,000. Murray v.
The Town of Westmount, 27 S. C. R, 579. So, likewise, in
an action to revindicate a strip of land admitted to have been
encroached upon by the erection of a building extending be-
yond the boundary line, and for demolition and removal of
the walls and eviction of defendant. Delorme v. Cusson, 28
8. C. R. 66.

In an action by the City of Hull claiming real property
under a grant from the Government of Quebec, the Attorney-
General of the Province was allowed to intervene and take
up the fait et cause of the plaintiffs. Held, that the in-
tervenant had a right of appeal to the Supreme Court though
the Government could only be condemned to return the price
of the land ($1,000) as the sole issue between the parties
was as to the title. Attorney-General v. Scott, 34 8. C. R.
282,

But an opposition to a writ ordering the sheriff to put the
respondent in possession of a road described in the judgment
in an action against another person, the opposant claiming
that the judgment had been satisfied by his giving respond-
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ent another right of way is only a contestation over execution
of the judgment and not over rights relating to land. Cully
v. Ferdais, 30 8, C. R. 330.

And the plea to an action for the price of land sold with
warranty alleging troubles and fear of eviction under a prior
hypothec to secure rent charges on the land does not raise
questions affecting the title, Carrier v. Sirois, 36 8. C. R.
21

And where in an action au petitiore and en bornage the
title has been settled, an order defining the manner in which
the boundary line between the properties shall be established
is not appealable, City of Hull v. Scott, 34 8. C. R. 617,

ANNUAL RENTS,

This term means ground rents (rentes fonciéres) and not
annuities or life charges or obligations, Rodier v. Lapierre,
21 8. C. R, 69, In this case plaintiff was entitled to an allow-
ance, under a will, of $200 per month. An appeal did not
lie from the judgment in an action for a monthly instalment.

And an action to set aside a lease for 4 years and 9 months
at a rental of $250 per annum did not relate to annual rents,
Frechette v. Simonneau, 31 8. C. R. 12.

FUTURE RIGHTS,

The appeal is given also when the controversy relates to
“other matters or things where rights in future might be
bound.”

The “other matters or things ™ must be ejusdem generis
with those specifically mentioned, that is rights analogous
to title to lands and annual rents and not personal rights.
O’Dell v. Gregory, 24 8. C. R. 661. In that case it was held
that an appeal would not lie in any case of an action
en séparation de corps, and that the fact that a judgment
against the wife might cause a forfeiture of her annuity un-
der the marriage contract did not give an appeal under this
clause. See also Raphael v. McLaren, 27 (. C. R. 319, where
the action was for a half yearly pavment of interest on $70,-
000, at 5 per cent. Macdonald v. Galivan, 28 8. C. R. 258,
for a monthly payment for support of an infant in an action
en déclaration de paternité. Banque du Peuple v. Trottier,
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28 8. C. R. 422, action for several monthly payments of an
annuity of $3,000 per annum. Lapointe v. Montreal Police
Benevolent Society, 35 8. C. R. 5, action for one month’s in-
stalment of a pension. Winteler v. Davidson, 34 8. C. R.
274, a question of future payments of alimony. All these
cases were decided on the principle land down in O’Dell v.
Gregory.

In Wheeler v. Black, M. L. R. 2 Q. B. 159, it was held,
per Cross, J., that a question of servitude is a question in-
volving future rights within the meaning of the Act. The
appeal was entertained and disposed of by the Supreme Court,
14 Can. 8. C. R. 242, But in Wineberg v. Hampson, 19 8.
C. R. 369, the Supreme Court held that the fact that a ques-
tion of servitude arose in the action would not give it juris-
diction, 'The actions in these two cases were of the same na-
ture and in the latter Taschereau J., states that the question
of jurisdiction was not raised in Wheeler v. Black. In Cham-
berland v. Fortier, 23 S. C. R. 371, it was held that the judg-
ment in an action negatoire to have a servitude declared non-
existent, bound future rights.

By a procés-verbal made by a municipal council. one R.
was ordered to improve a portion of road fronting his land.
On his refusal to do the work, the council had it performed
at a cost of $200, for which amount they sued R. Held, per
Fournier, Henry and Gwynne JJ. (Strong and Tascher-
eau JJ. dissenting, and Ritchie (.J., expressing no opinion
on the point), that the charge or servitude imposed on R.
was in its nature permanent, and had necessarily the effect
of affecting the future rights of R. in the free enjoyment of
his property and the case was therefore appealable. Reburn
v. Ste. Anne du Bout de L’Isle, 15 8. C. R. 92.

Future rights may be hound by the judgment in an action -
by & municipal corporation to recover the amount of a special
assessment for a drain along the property of the defendants,
Les Ecclesiastiques de St. Sulpice de Montreal v. The City
of Montreal, 16 S. C. R. 399. And see Stevenson v. The
City of Montreal, 27 8. C. R. 187.

Future rights could not be bound by the judgment in an
action for payment of a business tax, holding that the by-
law imposing it was not authorized by statute. City of Sher-
brooke v. McManamy, 18 8. C. R. 594.
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Nor by a judgment setting aside for irregularity a muni-
cipal by-law defining who were to be liable for the rebuild-
ing and maintenance of a bridge. County of Vercheres v.
The Village of Varennes, 19 8. C. R. 365.

The right of a ratepayer to have a road kept in repair by
the municipality, as provided by by-law, is not “future rights”
under sub-section (b). Dubois v, Le Village de Ste. Rose, 21
S. C. R. 65.

AMOUNT IN CONTROVERSY.

If an appeal does not fall within any of the exceptions
mentioned in sub-sections (a) and (b) it must involve a
dispute over an amount of at least $2,000 to give the Court
jurisdiction to hear it. Sub-section (¢). And sub-section
2 provides that such amount shall be determined by the de-
mand.

Where the amount demanded exceeds $2,000 an appeal lies
though it is reduc¢ed by payment pendente lite and the judg-
ment appealed from awards less. Dufresne v. Fee, 35 8. C.
R. 8. Coghlin v. La Fonderie de Joliette, 34 8. C. R. 153,

And even where it was made to amount to $2,000 by in-
cluding a claim for interest as to which there was no right
of action such claim not having been opposed nor objected
to in the proceedings below. Ayotte v. Boucher, 9 S. C. R.
460,

But the demand does not necessarily give a right of ap-
peal to both parties. Where an action claiming more than
$2,000 was dismissed and the Court of King’s Rench affirmed
such dismissal, but ordered defendant to pay a portion of the
costs amounting to about $600 the latter could not appeal,
the only matter in dispute as to him being payment of such
costs. The plaintiff would have had a right of appeal from
the judgment against him, Beauchemin v. Armstrong, 34
S. C. R, 285,

Prior to the passing of 54 & 55 V. c. 25, s. 3, the amount
recovered by the judgment appealed from had to be $2,000.
Under this rule a plaintiff who recovered $2,000 in the Su-
perior Court which the Queen’s Bench reduced to $500 had
a right to appeal to the Supreme Court but the defendant
had not. Cossette v. Dun, 18 8. C. R. 222.
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Interest cannot be added to bring the amount up to $2,000.
Dufresne v. Guevremont, 26 8, C. R. 216. Except interest
claimed by the action and included in the amount awarded
by the judgment. Canadian Railway Accident Co. v, Mec-
Nevin, 32 8. C. R. 194,

The $2,000 must be directly claimed. Where the cause
o1 action is of a class not appealable jurisdiction is not con-
ferred by the inclusion of a money demand for that amount
which is only incidental to the principal demand. See T'al-
bot v. Guilmartin, 30 8. C. R. 482, in which, to an action
en séparation de corps was joined a demand for delivery up
of property worth $18.000, and O’Dell v. Gregory, 24 8. C. R.
661, in which a similar action affected a right to an annuity.

If plaintiff demands less than $2,000 the fact that defend-
ant’s pleas raise issues involving a controversy of that amount
will not confer jurisdiction. Standard Life Assurance Co.
v. Trudeauw, 30 S. C. R. 308,

Where the amount in controversy is not shewn by the

record the appellant may establish by affidavit that it amounts
tc $2,000. McCorkill v. Knight, 8. C. Dig. 56.

As where the matter in dispute was the ownership of bank

shares, it was held that their actual, and not their par value
at the time the action was instituted, should determine the
right to appeal under this section, and that such actual value
could be established by affidavit. Muir v. Carler; Holmes
v. Carter, 16 S. C. R. 473.

But where a motion to quash an appeal was supported by
a affidavit that the amount in controversy was insufficient,
which was met by a counter affidavit that it was over the
required sum, the Court dismissed the motion, but made the
appellant pay the costs. Dreschel v. Auer Incandescent Light
Mfg. Co., 28 8. C. R. 268,

In case of opposition to seizure where the ownership of the
property seized is in question, the opposant has an appeal if
such property is of the value of $2,000. King v. Dupuis,
28 8. (. R. 388. Coté v. James Richardson Co., 38 8, C. R.,
41.

In the cases of Champouz v. Lapierre, and Gendron v. Mec-
Dougall, 8. C. Dig. 56, appeals by the opposant were quashed,
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but, as pointed out by Taschereau J., in King v. Dupuis, the
title to the property seized was not in dispute in either case.

And in case of opposition to judgment an appeal lies if
principal and interest due on the judgment at the time the
opposition was filed amounts to $2,000. T'urcotte v. Danser-
eau, 26 8. C. R. 578.

But though the opposant might have an appeal the plain-
tiff contesting the opposition would not unless his pecuniary
interest amounted to $2,000. See Kinghorn v. Larue, 22
8. C. R. 347. Gendron v. McDougall, 8. C. Dig. 56.

Canadian Breweries Co, v. Gariepy, 38 8. C. R. 236, was
a case of a lierce-opposition to vacate a judgment declaring
respondent to be owner of property worth over $2,000. The
Court held that no pecuniary amount was in controversy, and
an appeal by the opposant was quashed.

It should be borne in mind that in the case of an opposi-
tion the provision making the amount in controversy depend
on the demand does not apply as the demand is not made
against the opposant, and there can be no question of differ-
ence between the amount demanded and that recovered. See
King v. Dupuis, supra.

Real estate valued at over $11.000, was sold, subject to a
mortgage with right of réméré for a year.  The vendor hav-
ing assigned creditors for the sum of $1,880 brought action
to have the sale set aside as made in fraud of creditors. On
appeal from a judgment dismissing such action, it was held
that as appellants’ claim was under $2,000, and they did
not represent the creditors as a body, the case was not ap-
pealable. Flatt v. Ferland, 21 8. C. R. 32. But see Robin-
son v, Scott, 38 8. C. R, 490,

Plaintiff, in an action, claimed, 1. Rescission of a building
contract. 2. $1,000 damages. 3. $545 for value of bricks
in possession of defendant. The Superior Court dismissed
the claim for damages, but granted the other conclusions.
The Court of Queen’s Bench dismissed the action. On ap-
peal to the Supreme Court, it was held that the building for
which the contract had ‘been made having been completed
since the action was brought, only the claim for $545 and the
costs was in controversy, and the appeal would not lie. Cowen
v. Evans, 22 8. C. R. 328.
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Where appellant proved a claim of $920 against an in-
solvent estate, and contested a collocation of respondent’s
claim for $2,044.66, he was held not to be entitled to appeal
to the Supreme Court from a judgment against him, al-
though his contestation might result in restoring to the
estate a sum of over $2,000. Lachance v. La Societe de Prét
et de Placements de Quebec, 26 8. C. R. 200,

But in Robinson & Co. v, Scott, 38 S, C. R. 490, where
the appellants, on behalf of themselves and all other credi-
tors of an insolvent took action to set aside the transfer of
a cheque by the latter to Scott the Court held that the amount
of the cheque only was in controversy and that amount was
sufficient to give an appeal.

The two last cases are inconsistent in one respect. In the
Lachance ('ase the appeal was quashed because the appellant’s
claim was insufficient and the amount he sought to bring in
for purpose of distribution was not regarded. In the later
case the amount to be brought in conferred jurisdiction.

In an action by an agent for $1,471.07 for balance of
accounts as negotiorum gestor of his principal against the
latter’s executors, there was a plea of compensation for $3,116
and interest. Replication, that this sum was paid by a dation
en paiement of immovables, and answer that the transaction
was not a giving in payment but a giving of security. The
Court of Queen’s Bench held that defendants had been paid
by the dation en paiement, and owed a balance of $1,154 to
plaintiff. Held, that the defendants’ interest affected by this
judgment was more than $2,000, over and above the plain-
tiff’s claim, and they had a right of appeal to the Supreme
Court. Hunt v. Taplin, 24 8. C. R. 36.

47. Nothing in the three sections last preceding shall in any way
affect appeals in Exchequer cases, cases of rules for new trials, and
cases of mandamus, habeas corpus, and municipal by-laws R. 8, c.
135, s. 30.

The first of three preceding sections, sec. 44, provides that
appeals shall lie from final judgments only.

The appeal in Exchequer cases is regulated by sections 82
et seq. of the Exchequer Court Act. By sec. 82 there is an
appeal from any judgment on demurrer or point of law
raised by the pleadings.
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As to the appeal in cases of rules for new trials see sec.
38. If the new trial is granted the judgment is necessarily
not final.

Sec. 39 provides for the appeal in the other cases men-
tioned. In a case of mandamus the judgment appealed from
must be final. See Langevin v, Commissaires d Kcole de St.
Mare, 18 8. C. R. 599. And in the case of a municipal by-
law the appeal is given only from the judgment quashing or
refusing to quash the by-law, which is always a final judg-
ment.

Sec. 45 prohibits an appeal from an order made in the
exercise of judicial discretion. See Canada Carriage Co, V.
Lea, 37 8. C. R. 672, as to appeal from a judgment order-
ing, in exercise of judicial discretion, a mew trial of the
action.

See also notes to sec. 46,

48. No appeal shall lie to the Supreme Court from any judgment
of the Court of Appeal for Ontario, unless,—

(@) the title to real estate or some interest therein is in question;

(b) the validity of a patent is affected ;

(¢) the matter in controversy in the appeal exceeds the sum or
value of one thousand dollars exclusive of costs;

(d) the matter in question relates to the taking of an annual or
other rent, customary or other duty or fee, or a like demand of a
general or public nature affecting future rights; or

(¢) special leave of the Court of Appeal for Ontario or of the
Supreme Court of Canada to appeal to such last-mentioned court is
granted,

2. Whenever the right to appeal is dependent upon the amount in
dispute such amount shall be understood to be that demanded and pot
that recovered, if they are different. 60-G1 V., c. 34, . 1.

In 1881 the Legislature of the Province of Ontario by sec-
tion 43 of the Ontario Judicature Act which has been re-
enacted in the Revised Statutes for 1887 and 1897 attempted
to limit appeals to the Supreme Court from that Province to
cases where more than $1,000 was in dispute, with certain
exceptions,

In Forristal v. McDonald, 8. C. Dig. p. 112, the Supreme
Court of Canada intimated that it considered this section
unconstitutional and wltra vires of the Ontario Legislature,
and an appeal was allowed although the matter in contro-
versy was less than $1,000 and leave had been refused by the
Court of Appeal for Ontario. Several appeals were after-
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wards entertained as a matter of right and heard by the Su-
preme Court, notwithstanding the objection that the cases
were not appealable under this section.

In Clarkson v. Ryan, 17 8. C. R. 251, the Act was express-
ly held wultra vires of the Legislature,

By 60 & 61 V. c. 34, the Parliament of Canada enacted
substantially the same provisions for limiting Ontario ap-
peals in the terms of the above section.

“No appeal shall lie.” The limitation in this section ap-
plies to cases of rules for new trials and of mandamus,
habeas corpus, and municipal by-laws, which by section 47
are not subject to the limitations on Quebec appeals. Cases
of mandamus are also excepted in the next section relating
to appeals from the Yukon.

As to these special appeals and also those in cases of cer-
tiorari and prohibition, the appeal as of right is practically
taken away. See Town of Aurora v. Markham, 32 8. C. R.
457. Canada Carriage Co. v. Lea, 37 8. C. R. 672, per
Davies J.

The appeal in cases of rules for new trial, however, could
come within any of the exceptions mentioned in the section,
and lie as of right if not otherwise defective, And the case
of a municipal by-law might affect title to land.

The limitation does not effect appeals in criminal cases
provided for by the Criminal Code. Rice v. The King, 32
S. C. R. 480.

TITLE TO LAND.

An appeal lies under this section in a case in which “ the
title to real estate or some interest therein is in question.”
This is substantially the same as in the section respecting
Quebec appeals which lie in cases relating to * any title to
lands or tenements, See sec. 46 and notes,

No title to real estate or interest therein is in question on
an appeal from the judgment in an action to set asjde a
second mortgage for over $1,000, where the first mortgage
had been foreclosed pending the proceedings, and the appel-
lant could only benefit by succeeding in his appeal to the
extent of receiving some $270, the balance due on the pro-
ceeds of sale. Jermyn v. Tew, 28 8, C. R, 497.
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No title to real estate or interest therein is in question in
proceedings for an injunction against the construction of a
ditch which would injure plaintiff’s land. Waters v. Mani-
gault, 30 8. C. R. 304.

VALIDITY OF PATENT,

Patent in this and the next section means patent of in-
vention.

Prior to 1902 proceedings affecting the validity of a patent
were made the special ground of an appeal to the Supreme
Court from judgments of the Court of Appeal for Ontario,
and the Exchequer Court of Canada. It now pertains also
in appeals from a judgment of the Territorial Court of the
Yukon Territory.

There is an appeal in cases from the Quebec Court which
fall within the special provisions respecting appeals from
that Province and in cases from the other Provinces where
thie general provisions of this Act are complied with.

For an appeal to lie under sub-sec. (b) the validity of the
patent must be affected. Where in an action for infringe-
ment the only question was whether or not the manufacture
and sale pending the application for the patent constituted
an infringement, an appeal to the Supreme Court was
quashed. Victor Sporting Goods Co. v. Wilson Co., 21 Nov.
1904, Cout. Cas, 330.

This restriction is not the same as that relating to appeals
from the Exchequer Court. An appeal lies from a judg-
ment of that Court “affecting any patent of invention.”

AMOUNT IN CONTROVERSY.

An appeal lies under sec. 48 “ where the matter in contro-
versy in the appeal exceeds the sum or value of one thousand
dollars, exclusive of costs.”

The words “in the appeal ” are not in the section relating
to Quebec appeals nor in sec, 49 as to appeals from the Yukon
Territory. In City of Ottawa v. Hunter, 31 8. C. R. 7, it was
held that these words meant that the matter in controversy
before the Supreme Court must exceed $1,000 and that sub-
section 2 which makes the amount demanded the criterion
must be construed as meaning the amount demanded in the
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appeal. Hence under this decision the judgment of the
Court of Appeal must award more than $1,000 to give the
successful party an appeal under sub-sec. 1 (¢).

Interest cannot be added to the judgment to make the
amount exceed $1,000. Dufresne v. Guevremont, 26 S. C. R.
216,

Jut an appeal lies from a judgment for $1,000 with interest
from a date prior to the action. Canadian Ry. Acc. Ins. Co.
v. McNevin, 32 8. C. R. 194,

In Quebec cases the rule at first was that the amount in
controversy was the amount demanded. Joyce v. Hart, 1 S.
C. R. 321; Levi v. Reed, 6 S, C. R. 482. In 1888 the rule
was adopted, pursuant to the decision of the Judicial Com-
mittee in Allan v. Pratt, 13 App. Cas. 780, that it should be
determined by the judgment appealed against, and that con-
tinued to be the rule until the Act 54 & 55 V., ¢. 25 was
passed providing that it should be governed by the demand.
As in Ontario cases it is the amount recovered that is in con-
troversy, the following cases decided when the rule was the
same for Quebec appeals may usefully be referred to.

In Hood v. Sangsker, 16 8. C. R. 723, the action was
brought for the partition and licitation of property worth $3,-
000, but it being admitted that the plaintiff only claimed a
half interest, an appeal by the defendant was quashed as the
amount in controversy was less than $2,000. And in La-
belle v. Barbeau, 16 8. C. R. 390, on petition for payment
to appellants of $3,000 paid into court and judgment there-
on for half that amount, respondent claiming only the other
half ,there was no appeal.

But where plaintiff recovered judgment for $2,000 in the
Superior Court and the Court of Queen’s Bench reduced it to
$500, he was held entitled to appeal to have the first judg-
ment restored, the amount in controversy as to him not being
only the difference between the two sums. Cossette v. Dunn,
18 8. (. R. 222. In this case the defendant could not have
appealed.

In Flatt v. Ferland, 21 8. C. R. 32, a creditor of an insol-
vent whose claim was for $1,880, brought an action to set
aside a deed of sale from the insolvent to one of the respond-
ents of property valued at over $11,000 and his appeal from
the judgment dismissing the action was quashed as his claim




Sec. 48.] SUPREME COURT ACT. 49
was under $2,000. But see Robinson v. Scott, 38 8. C. R.
490. In Lachance v. Société de Préts, 26 8. C. R. 200, where
the action was the same as in Flatt v, Ferland, the appeal was
quashed on the same ground.

ANNUAL OR OTHER RENT.

A case is appealable under 8. 48 if it relates, irrespective
of the pecuniary amount in dispute, to the taking of an an-
nual or other rent. In Quebec cases there is an appeal where
the matter relates to * annual rents” which would exclude
cases in which the term of the lease is for less than a year
which would be appealable in Ontario cases. On the other
hand the appeal in Ontario cases is restricted to matters re-
lating to “ the taking ™ of rent which is probably equivalent
to “title to rent ™ in Exchequer Appeals, so that an appeal
would lie in a case from Quebee but not from Ontario,
where the dispute was as to whether or not the tenant had
set-off and the like. In appeals from the Exchequer Court
the wording is “title to * * * * annual rent,” restrict-
ing them, as in Quebec, to yearly tenancies.

The decision in Davis v. Roy, 33 8. C. R. 345, appears to
be a restriction by the Court on the right to appeal in a case
relating to annual rents. The plaintiff’s possessory action
was met by a plea that the defendant held the lands as tenant
and the judgment below decided and ordered that he pay
$200 as rent. An appeal to the Supreme Court by the de-
fendant was quashed.

It should be noted, however, that the defendant was not
condemned to pay an “annual rent;” also that having suc-
ceeded in establishing the status of tenant invoked by him-
self his appeal to escape payment of rent had no merits.

“ Annual rents” in the section respecting Quebec appeals
means “ground rents” (rentes fonciéres) ; Rodier v. Lapierre,
21 8. C. R. 69. In the above section 48 it was no doubt in-
tended to mean rent from real estate.

An annuity or like charge is not an annual rent. Ib.

An action to cancel a lease for the term of five years at a
rental of $250 per annum does not relate to “ annual rents.”
Frechette v. Simmoneau, 31 8. C. R. 12. There was no con-
troversy as to rent in that case, but only whether or not the

lease should be set aside as simulated.
8.EC.—4
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DUTY OR FEE.

An appeal also lies under sub-sec. 1 (d) from the judg-
ment of the Court of Appeal in a case relating to “the
taking of a customary or other duty or fe=.”

This language is quite unlike that used in the section
governing appeals in Quebec cases, namely, “relates to fee
of office, duty, rent, revenue or any sum of money payable
to His Majesty ” the words “ payable to His Majesty,” quali-
fying duty, rent and revenue, as well as “ any sum of money.”

A “customary duty or fee” is, no doubt, a duty or fee
established by custom and having the force of law. It would
thus include a fee of office and a duty payable to Her Majes-
ty. But the use of the word “ other ” would seem to render
the term “customary ” needless and give an appeal in a
case relating to the taking of any duty or fee.

The same words occur in the provision respecting appeals
to the Judicial Committee of the Privy Council from the
Court of Appeal for Ontario, but they have never been inter-
preted by the Committee.

Taxing land for a share of the cost of constructing a ditch
expected to benefit it is not a taking of duty or fee under
this section. Walers v. Manigault, 30 8. C. R. 304.

For cases respecting fee of office see notes to sec. 46,
page 35.

FUTURE RIGHTS,

By sub-sec. 1 (d) there is an appeal, not only where the
case relates to “the taking of an annual or other rent,
customary or other duty or fee” but also where it relates
“to a like demand of a general or public nature affecting
future rights.”

Under this the demand affecting future rights must not
only be ejusdem generis with the subjects mentioned, but it
must be “of a general or public nature.” This requirement
is not attached to appeals from Quebec, nor to those from
the Exchequer Court. It is to appeals from the Yukon
Territorial Court; sec. 49.

Assessing land for a share of the cost of a ditch by con-
struction of which it is benefited does not effect future




Bec. 48.] SUPREME COURT ACT. 51
rights. Waters v. Manigault, 30 S, C. R. 304. For other
cases see notes relating to Quebec appeals, p. 39.

LEAVE TO APPEAL,

By sub-sec. 1 (¢) of sec. 48 an appeal from a judgment ot
the Court of Appeal for Ontario may, when denied by the
terms of the section, come to the Supreme Court by leave
of that court or of the Court of Appeal. The Exchequer
Court Act provides for the only other case of appeal by
leave when it does not lie as of right by reason of a pecuni-
ary limitation thereon.

In cases from Nova Scotia, New Brunswick, Prince Ed-
ward Island, Manitoba and British Columbia where the only
restrictions on the right of appeal are that the case must
originate in a superior Court and the judgment appealed
from be that of the Court of last resort in the Province and
be final, there is no provision for leave to appeal. In cases
from Quebec and the Yukon Territory in which there 1s
also a pecuniary limit, there is no such provision. Leave
to appeal per saltum is only granted for convenience to avoid
the necessity of an abortive appeal to the intermediata
Court of Appeal for the Province. In cases under the
Winding-up Act there is a pecuniary limit but the leave to
appeal is essential in every case and is not granted merely
because the restriction as to amount prevents an appeal
in a case in which it should be entertained.

Leave may be granted for an appeal from a judgment of
the Supreme Court of Alberta or of Saskatchewan in cases
not originating in a superior court. Sec. 37 (¢).

Application to the Supreme Court under sec. 48 (¢) must
be within sixty days from the signing, entry or pronouncing
of the judgment appealed against and cannot be granted after-
wards even though the time is extended under sec. 71. See
Canadian Mutual Ins. Co. v. Lee, 34 8. C. R. 224,

But the Court of Appeal may grant leave within the time
as extended and the Supreme Court will, in a proper case,
refrain from quashing the appeal and permit the appellant
to apply to the Court of Appeal if he can obtain an exten-
sion, City of Hamilton v. Hamilton Distillery Co., 38 8. C.
R. 239; Connell v. Connell, 9th June, 1905.
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. The Supreme Court will not grant leave aiter it has been
refused by the Court of Appeal. Awrora v. Markham, 33
S. C. R. 457.

The principles on which leave may be granted do not
permit of any thing approaching exhaustive definition but
it may well be granted in a case involving matters of public
interest, or some important question of law, or the construc-
tion of Imperial or Dominion Statutes, or a conflict between
provincial and Dominion authority, or questions of law
applicable to the whole Dominion. Lake Erie & Detroit Ry.
Co. v. Marsh, 35 S. C. R. 197.

But even though a case may involve any of these matters
the leave will be refased if the judgment appealed against
is clearly right. Ib. Daily Telegraph Newspaper Co. v. Me-
Laughlin [1904] A. C. 776; Aurora v. Markham, 32 8. C. R.
457. And error in the judgment is not of itself a ground
for granting leave. Atly.-Gen. v. Seully, 33 8. C. R. 16.

In Fisher v. Fisher, 28 Can. 8. C. R. 494, special leave was
refused, the court holding that the fact of the decision in
the case being of special importance to benefit insurance
companies and persons insured therein, was not a ground
for granting the leave.

And where the question was raised under the Railway Act
of the liability of a company for having on a train an Ameri-
can car of a height more than that prescribed for passing
under a bridge leave was refused. G. T. Ry. Co. v. Atchison,
8. C. Dig. 116. And it was refused also where the courts
below had granted a nonsuit pursuant to rule not in accord
with modern decisions. G. T. Ry. Co, v. Vallee, 8, C. Dig.
116.

In Atty-Gen. v. Scully, supra, the court refused leave to
appeal from a judgment granting a writ of mandamus to
compel the Attorney-General to issue a a fiat to enable a
person acquitied on a criminal charge to obtain a copy of
the proceedings. In refusing leave the cour{ stated that it
might have been granted had the writ been refused as the
matter then would have been of public interest.

The fact that the judgment appealed from awarded dam-
ages of $1,000, and as much more had been incurred for
costs is not a ground for granting leave. Goold Bicycle Co.
v. Laishley, 35 8. C. R. 184.
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If the case would not have been appealable before 60 & 61
Vict. ¢. 34 was passed leave cannot be granted. T'ucker v.
Young, 30 S. C. R. 185. 1In this case the action originated
in a county court in Oaiario.

See also under “ Exchequer Court Appeals,” post part I1.,
notes to sec. 83 of c¢. 140.

‘ACD. No appeal shall lie to the Supreme Court from any final judg-
ment of the Territorial Court of the Yukon Territory, other than
upon an appeal from the Gold Commissioner, unless :—

(a) the matter in question relates to the taking of an annual or
other rent, customary or other duty or fee, or a like demand of a
public or general nature affecting future rights:

(b) the title to real estate or some interest therein is in question ;

(o) the validity of a patent is affected :

(d) it is a proceeding for or upon a Mandamus, Prohibition, or Ig-
Junction; or

(¢) the matter in controversy amounts to the sum or value or two
thousand dollars or upwards. 2 E. VII. ¢, 85, . 4

With the exception of sub-secs. (d) and (e), the provisions
of the section are identical with those in sec. 48 relating to
Ontario appeals and those in (a) and (b) are substantially
the same as those governing appeals from Quebee, sec, 46.

In O’Brien v. Allen, 30 8. C. R. 340, an appeal was taken
from the judgment of the Territorial Court to recover the
sum of $1.25 exacted from the respondents as a toll for
freight on a toll-road constructed by appeilants under auth-
ority of the Executive Council of the Territory. So far as
the report shows no objection to the jurisdiction of the
Supreme Court was raised but the case was clearly appeal-
able as relatirg “to tae taking of a customary or other duty
or fee,” as provided in 62 & 63 V. ¢. 11, s, 7, under which the
appeal was brought.

Sub-sec. (d). This exempts proceedings in Mandamus,
Prohibition and Injunction from the restrictions imposed
on appeals generally under this section.

As to Mandamus and Prohibition see notes to sec. 39.

The appeal in proceedings for or upon Injunction is only
given expressly in cases from the Yukon Territory but, ex-
cept in Quebec cases and probably also in Ontario cases
(because of the provisions of sec. 48) it would lie under sec.
38 (c¢) relating to proceedings in equity. Sece Kearvey v.
Dickson, 8. C. Dig. 656, where the court refused to interfere
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with the judgment of the Supreme Court of Nova Scotia dis-
solving an injunction obtained er parte, but did not quash the
appeal.

REMARKS ON JURISDICTION,

Subject to the limitations on appeals in Quebec cases
(sec. 46) in Ontario cases (sec. 48) and in cases from the
Yukon Territory (sec. 49) an appeal will lie under the Su-
preme Court Act if the judgment appeaied against comes
within the three conditions imposed by secs. 36 and 44, and
as there are exceptions provided from each of said condi-
tions it lies aiso in any case coming within such exceptions.

ORIGIN OF CABE.

The conditions are:

1. The case must have originated in a superior court.
Except certain cases from the Province of Quebec (sec. 37a),
County Court cases in Nova Scotia, New Brunswick, British
Columbia. and Prince Edward Island (s. 37b); cases from
the provinces of Alberta and Saskatchewan (s. 37¢); probate
cases (37d); cases originating before the Gold Commissioner

of the Yukon Territory (s. 37¢); and assessment cases
(s. 41).

See Beamish v. Kaulbach, 3 8. C. R. 704, in which the
cause originated in the Court of Wills and Probate of Lunen-
burg, Nova Scotia. Since 52 V. ¢, 37 an appeal lies in such
case. Sec, 37 (d).

Major v. The Corporation of the C'ity of Three Rivers, S. C.
Dig. 71, followed in Mayor, etc., of Terrebonne v. The Sisters
of the Providence Asylum, Ib. 72, in which the action origin-
ated in the Circuit Court of the Province of Quebec.

The Queen v. Nevins, Ib. 71, in which the proceedings ori-
ginated in a conviction by a justice of the peace, and had been
brought by certiorari before the Court of Queen’s Bench for
Manitoba.

C. P. Railway Co. v. Ste. Therese, 16 8. C. R. 606, in which
the original proceeding was an order by a judge in cham-
bers, for payment out of court of money deposited in expro-
priation proceedings under the Railway Act.

Angus v. Calgary School Trustees, 16 8. C. R. 716, where
the proceedings originated in a judgment of the Court of
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Revision for adjudicating upon assessments for school rates
in the North-West Territories. But see ss. 37 (c) and 41.

McGugan v. McGugan, 21 8. C. R. 267, per Tascherean J.,
where the original proceeding was an order by a judge of the
High Court of Justice for Ontario to tax the costs of plain-
tifl’s solicitor under R. 8. 0. (1887) c. 147, s. 42, which allows
such order to be made by a judge of the High Court or
County Court under certain circumstances,

An action commenced in an inferior Court and, for want of
jurisdiction, transferred to a superior Court is not appeal-
able. T'ucker v. Young, 30 8. C. R. 185.

On the other hand an appeal will lie when the case was
originally instituted in the Superior Court of Quebee, though
the judgment appealed from held that it should have been
brought in the Circuit Court and the appeal results in such
judgment being affirmed. Blachford v. McBain, 19 8. C. R.
42.

And where the first proceeding in a cause was by petition
to a judge of the Supreme Court of Nova Scotia, under sec-
tion 454 of the Charter of the City of Halifax, for the re-
moval of a building erected upon or cloge to the line of the
street without the certificate of the city engineer for the loca-
tion of the line having been first obtained, it was held that
an appeal would lie. City of Halifax v. Reeves, 23 8. C. R.
540.

So also where the original proceeding was the confirmation
of a tax sale by a judge of the Supreme Court of the North-
West Territories under s, 97 of The Land Titles Act, 1894,
the Supreme Court could entertain an appeal from the judg-
ment of the full court affirming it. North British Canadian
Investment Co. v. Trustees of St. John District, No. 16 N.
W. T, 35 8. C. R. 461.

COURT OF LAST RESORT.

2. The appeal must come from the highest court of final
resort in the Province.

This means the court of last resort generally and not for
the particular case in appeal. See Danjou v. Marquis, 3 8.
C. R. 251. Macdonald v. Abbott, 3 8. C. R. 278. Farquhar-
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son v, Imperial Oil Co., 30 8. C. R. 188. Ottawa Electric
Co. v. Brennan, 31 8.C. R. 311. James Bay Ry. Co., v.
Armstrong, 38 S.C.R. 511. And see notes to sec. 36,

The exceptions to this requirement are, appeals from the
Court of Review for Quebec (sec. 40), in assessment cases
(sec. A1), per saltum (sec. 42), and under The Railway Act
(Part I1.)

In I\v)/!/ v. Sulivan, 1 8. C. R. 1, it was held that the Su-
preme Court of Judicature of Prince Edward Island is the
court of last resort in that Province. In that case it was
contended that the Lieutenant-Governor in Council consti-
tuted a court of error and appeal.

Where by statute the decision of the Superior Court in
Quebec is final no appeal lies to the Supreme Court from a
judgment of the Court of Queen’s Bench quashing an appeal
to that Court for want of jurisdiction under such statute.
I'f{]/ of Ste. Cunegonde de Montreal v, Gougeon, 25 8. C. R.
/i ¥

“The highest Court of final resort™ in Ontario is the
Court of Appeal. In Quebec the Court of King's Bench,
appeal side. In Nova Scotia the Supreme Court en banc.

In New Brunswick the Supreme Court en bane, but when the
Judicature Act of that Province is brought into force it will
be the Court of Appeal. In Prince Edward Island the Su-
preme Court en banc. In Manitoba the Court of Appeal.
In British Columbia the Supreme Court en banc. In Alberta
and Saskatchewan the Supreme Court en bane,

FINAL JUDGMENT.

3. The appeal must be from a final judgment except in
appeals in equity cases (sec. 28) from a judgment ordering
a new trial (sec. 38) and from the judgment of the Ex-
chequer Court on a demurrer or point of law. R. 8. [1906],
c. 140, 8. 82.

A rule setting aside a judgment obtained against an
insolvent, who had neglected to plead his discharge be-
fore judgment, as he might have done, and who the Court
held was estopped from setting it up afterwards to defeat
the execution, is a final judgment, from which an appeal will
lie. Wallace v. Bossom, 2 8. C. R. 488. But see Schroeder
v. Rooney, 8. C. Dig. 97, in which it was doubted if an appeal
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lay from a judgment dealing with an order made by the judge
of first instance setting aside a judgment for fraud.

An order made by a court in the exercise of the summary
jurisdiction which a superior Court has over its immediate
officers, on an application by a third party to the Court to
compel the prothonotary to pay over interest received by
him, is an order from which an appeal will lie. Wilkins v.
Geddes, 3 S. (. R. 203.

An order making absolute a rule nisi obtained by respond-
ent to confirm his rank and precedence as Queen’s Counsel,
was held an order from which an appeal would lie. Lenoir
v. Ritchie, 3 8. C. R. 575.

In an action instituted in the Superior Court of the Pro-
vince of Quebec against ten defendants, the declaration
claimed an administration of certain property and demanded
a partage of all the real estate deseribed in the declaration
in which the plaintiff claimed an undivided share. Three
of the defendants demurred, except as to two lots of land in
which they acknowledged that the defendant had an un-
divided share. The Superior Court sustained the demurrers
and the judgment was affirmed by the Court of Queen’s Bench
for Lower Canada (appeal side). [Held, that the judgment
of the Court of Queen’s Bench finally determined and put an
end to the appeal, which was a judicial proceeding within
the meaning of section 9, of the Supreme and Exchequer |
Courts Act, 1879, (sec. 2 (e) of this Act)., and was a final "
judgment from which an appeal would lie. ‘

“The result is, that though an appeal cannot be taken from
a court of first instance directly to this Court until there is
a final judgment, yet whenever a Provincial Court of Ap- i
peal has jurisdiction, this Court can entertain an appeal from 1
its judgment finally disposing of the appeal, the case being I
in other respects a proper subject of appeal.” Per Strong ii
J., delivering the judgment of the Court. Chevalier v. Cuvil- it
lier, 4 8. C. R. 605. i

This case was followed in Shields v. Peak, 8 8. C. R. 579.
The declaration in that case contained, in addition to the
common counts, a count alleging fraud against the defendant
under The Insolvent Act of 1875. The defendant pleaded
that the contract under which the alleged cause of action
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arose was made in England and not in Canada. The judg-
ment on a demurrer to that plea was held to be a final judg-
ment in a judicial proceeding, and appealable to the Supreme
Court of Canada.

Where a judgment of the Court of Appeal (P. Q.) declared
plaintiff entitled to a balance on a building contract, but
remitted the case to the Superior Court to enable experts to
decide what amount should be deducted for defective work:
Held, that this judgment was a final judgment from which
an appeal would lie; and that although on an appeal from a
final judgment an appellant may have the right to impugn
an interlocutory judgment rendered in the cause, yet he loses
this right if he voluntarily and without reserve acts upon
such interlocutory judgment. Shaw v. St. Louis, 8 8. C. R.
385.

Where a capias had issued under Art. 798, of the C. C. P.
(P. Q.) and the prisoner petitioned (o be discharged under
Art. 819, C. C. P., which petition was dismissed aiter issue
joined on the pleadings under Art. 820, C. C. P., and the
judgment of dismissal affirmed by the Court of Queen’s Bench
for Lower Canada: Held, that the latter judgment was a final
judgment in a judicial proceeding within the meaning of sec-
tion 28, Supreme and Exchequer Courts Act, and therefore
appealable. Mackinnon v. Keroack, 15 8. C. R. 111.

A judgment on an interpleader issue at the instance of a
sheriff under the procedure in Ontario is a final judgment
from which an appeal will lie, Whiting v. Hovey, 14 8. C.
R. 515. And so is a judgment on an interpleader issue be-
tween landlord and tenant when the landlord claims a lien
on the lessee’s goods for rent. Lynch v. Seymour, 15 8. C. R.
341,

But an appeal will not lie from a judgment on a demurrer
which does not finally put an end to any part of an action.
Kandick v. Morrison, 2 S. C. R. 12. Reid v. Ramsay, 8. C.
Dig. 87. Bank B. N. A. v. Walker, Ibid, p. 88. Roblee v.
Rankin, 11 8. C. R. 137. Shaw v. Canadian Pacific Ry. Co.,
16 8. C. R. 703, Griffith v. Harwood, 30 8. C. R. 315.

Where the plaintiff in an action died before judgment and
respondent petitioned to be allowed to continue the suit as
legatee, under a will which was contested on the ground that




Jurisdiction. ] SUPREME COURT ACT. 59

the will was revoked by a later one, a judgment holding the
later will void and allowing the suit to be continued was held
to be a final judgment and appealable. Baptist v. Baptist,
21 8. C. R. 425.

In an appeal from Quebec an order dissolving an interim
injunction was held not a final judgment from which an
appeal would lie. Stanton v. Canada Atlantic Ry. Co., S. C.
Dig. p. 89. But an appeal was entertained from a judgment
of the Supreme Court of Nova Scotia, affirming an ez parte
order granted to the plaintiff in an action of trespass restrain-
ing the defendants from digging trenches and laying pipes.
Kearney v. Dickson, 8. C. Dig. 656.

A judgment of the Supreme Court of New Brunswick
making absolute a rule for attachment for contempt, the
object of which is to bring the party into Court to enable him
to purge his contempt if he can, is not a final judgment.
Ellis v. Baird, 16 8. C. R. 147. But a decision of the Court
of Appeal for Ontario in a case of constructive contempt was
held a final judgment in an action or suit under s. 24 (a) (s.
36) and also “in a matter or other judicial proceeding”
within the meaning of s. 42. In re O’Brien, 16 8. C. R. 197.
But see Ellis v. The Queen, 22 8. C. R. 7, in which it was
held that contempt of Court is a eriminal matter as to which
the appeal is governed by the Code. The same case decided
that a decision adjudging the party guilty of contempt but
deferring sentence, was not a final judgment from which an
appeal would lie.

A petition was presented by the owner of land to the Divi-
sional Court to have a judgment allowing a mechanic’s lien
set aside as a cloud on his title, and the petitioner was al-
lowed to defend the action for lien on terms. A judgment
dismissing the petition for non-compliance with such terms
was held not a final judgment. Virtue v. Hayes, In re
Clarke, 16 8. C. R. 721.

And a judgment of the Court of Queen’s Bench for Lower
Canada, quashing a writ of appeal from the decision of the
Court of Review on the ground that it had been issued de
plano, and not in accordance with the provisions of Art. 1116
C C. P, was not final. Ontario & Quebec Ry. Co. v. Marche-
terre, 17 S. C. R. 141.
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No appeal lies from interlocutory judgments in proceed-
ings for a writ of mundamus. Langevin v. Les Commissaires
d’'Ecole pour la Municipalite de St. Mare, 18 8. C. R. 599.

A judgment ordering a new trial on the ground that the
answer of the jury to one of the questions submitted is in-
sufficient to enable the Court to dispose of the whole case, is
not a final judgment. Barrington v. The Scottish Union &
National Ins. Co., 18 8. (. R. 615, Nor is an order for a
venire de nove on the ground that the assignment of facts
was defective and insufficient and the answers of the jury in-
sufficient and contradictory. Aceident Ins. Co. v. McLachlan,
18 8. C. R. 627. Nor a judgment of an appellate court or-
dering a new trial where the pleadings in the cause had been
amended since the verdict and a new cause of action thereby
set up which had never been presented to a jury. Canadian
Pacific Ry. Co. v. The Cobbarn Mfg. Co., 22 8. C. R. 132.

A judgment of the Court of Queen’s Bench, reversing the
decision of the Superior Court which quashed on petition a
seizure before judgment, and ordering the petition contest~
ing the seizure to be proceeded with at the hearing of the
main action, is not appealable. Molson v. Barnard, 18 S, C.
R. 622

Nor a judgment of the Supreme Court of the North-West
Territories, affirming the refusal of a judge in chambers to
set aside a writ served out of the jurisdiction on the ground
that defendant was not subject to the process of the Court,
and if he was the writ was not in proper form. Martin v.
Moore, 18 8. C. R. 634.

A judgment confirming a judge’s order on return of a
summons, allowing plaintiffs to enter judgment on a specially
indorsed writ, is not a final judgment. Rural Municipality
of Morris v. London and Canadian Loan and Agency Co.,
19 8. C. R. 434. Nor is a judgment confirming an order
which perpetually restrains parties from proceeding with an
action against a bankrupt but reserves liberty to apply. Mari-
time Bank of Canada v. Stewart, 20 8. C. R. 105.

A judgment refusing an application to be admitted an
attorney is not a final judgment. I'n re Cahan, 21 8. C. R.
100, per Taschereau and Patterson JJ. Nor is the judg-




Jurisdiction | SUPREME COURT ACT. 6l

ment on application for an order to tax cosis uuder R. 8. 0.
(1887) ¢, 147, =, 42, McGugan v. MeGugan, 21 S, C. R. 267,
per Ritchie C.J., and Taschereau J. Nor a judgment of the
Court of Appeal for Ontario aflirming the decision of the
Divisional Court on appeal from the report ol a taxing officer
on a reference to tax costs.  Per Taschereau J.. in .l/r'/h,u:/-
all v. Cameron, 21 S, C. R. 379,

A judzment of the Court of Queen’s Bench on a petition
for leave to intervene in a cause is interlocutory only and
not appealable. Hamel v. Hamel, 26 8. C. R. 17. And so is
a judgment affirming the refusal of the trial judge to grant
a trial by jury. Demers v. The Bank of Montreal, 27 S. C. R.
197. .

A judgment affirming the dismissal of a petition for re-
moval of one of the commissioners named in proceedings to
expropriate land for a public street is not final. Ethier v.

*Ewing, 29 8. C, R. 446,

Nor is a judgment affirming dismissal of a plea of pre-
scription when other pleas remain on the record. Griffith v.
Harwood, 30 S. C. R. 315.

Where, on a reference under the Vendor and Purchaser
Act to settle the title under an agreement for a lease, the
Master ruled that evidence might be given to shew what
covenants the lease would contain a judgment confirming such
ruling is not final. C'anadian Pacific Ry. Co. v. ('ity of To-
ronto, 30 S. C. R. 337.

And an order requiring opposant a fin de charge to furnish
security that the lands seized in execution if sold subject to
the charge claimed, should realize sufficient to satisfy the
claim of the execution creditor is interlocutory only, and no
appeal lies from a judgment affirming it. Desaulniers v.
Payette, 33 S. C. R. 340,

The appeals in Quebec, Ontario and The Yukon cases are
subject to the same conditions and also to the limitations pro-
vided for in the respective sections governing said appeals.

In Ontario cases special leave to appeal may be granted in
a case not otherwise appealable under s, 48. The applica-
tion for leave to the Supreme Court must be made within
60 days from the pronouncing, signing or entry of the judg-

5% A AT
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ment of the Court of Appeal, but if made to the latter
court it may be within an extension of such time under s.
71. See Canadian Mutual Loan Co, v. Lee, 34 S. C. R. 224,
and other cases in notes to said section,

But leave to appeal under s. 106 of The Winding-up Act
can only be granted by a judge of the Supreme Court, and
must be applied for within the 60 days.

For appeals under The Criminal Code, The Exchequer
Court Act, The Controverted Election Act, The Railway
Act and The Winding-up Act see Part II.

Nor, although it has jurisdiction, will the court entertain
an appeal from a judgment or order dealing with a mere

matter of procedure. Gladwin v. Cummings, 8. C. Dig. 88;
Dawson v, Union. Bank, Ib. 125; O’Donohoe v. Bealty, 19 S,
Q. R. 356: South Colchester v. Valade, 24 S. C. R, 622; Fer
rier v. Trepannier, 24 8. C. R. 86; Arpin v. The Merchanls
Bank, 24 8. C. R. 142; Williams v. Leonard, 26 S. C. R. 406.
Nor when the appeal depends on mere questions of fact.
Arpin v. The Queen, 14 8. C. R. ¥36; Tilus v. Colville, 18

8. C. R. 709; Schwersenski v. Vineberg, 19 8. C. R. 243 ; Bick-
ford v. Hawkins, 19 8. C. R. 362; Welland Election Case, 20
S. C. R. 376. Especially when it is the second appellate court
before which the case has come. Warner v. Murray. 16 8, C.
R. 720; Demers v. Montreal Steam Laundry Co., 27 S. C. R.
537,

But the Court may reverse on questions of fact even
against the concurrent findings of two courts below. North
British & Mercantile Ins. Co. v. Tourville, 25 8. C. R. 177;
Lefeunteum v. Beaudoin, 28 8. C. R. 89; Village of Granby
v. Ménard, 31 S. C. R. 14; Chicoutimi Pulp Co. v. Price, 39
S. C. R. 81.

In cases tried by a judge without a jury, the appellate
court may deal with questions of fact as fully as the trial
judge, there being a difference in this respect between jury
and non-jury cases. Phoeniz Ins. Co. v. McGhee, 18 8. C. R.
61.

Nor will an appeal lie for the purpose of deciding a mere
question of costs. Moir v. The Village of Huntingdon, 19 8.
C. R. 363 ; McKay v. Hinchinbrook, 24 8. C. R. 55. But where
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there has been a mistake upon some matter of law or of
principle, which the party appealing has an actual interest in
having reviewed, and which governs or affects the costs, he
is entitled to the benefit of correction by appeal: Archbald
v. de Lasle, 25 S. C R. 1.

JUDGMENTS,

50. The Court may quash proceedings in cases brought before it
in which an appeal docs not lie, or whenever such proceedings are
taken against good faith. R. 8., ¢. 135, s. 59.

Many appeals to the Supreme Court have been quashed
for want of jurisdiction, but none because the proceedings
were taken against good faith. In Fondaine v. Payette, 36
8. C. R. 613, however, where the appeal was dismissed, Tas-
chereau C.J., stated that had a motion to that effect been
made he would have been of opinion that the appeal should
be quashed as the proceedings were taken in bad faith,

In Schloman v. Dowker, 30 S. C, R. 323, the appeal was
quashed because it involved only a question of costs, the
Court saying that to avoid expense, such course would be
adopted in future when practicable. This rule of procedure
however, has not been adhered to.

If the jurisdiction of the Court is doubtful the appeal will
be quashed. Cully v. Ferdais, 30 8. C. R. 330. And see
Langevin v. Commissionaires d'Ecole de St. Mare, 18 8. C.
R. 599. Though in such case the Court may assume juris-
diction on deciding to dismiss the appeal. Bain v. Anderson,
28 8. C. R. 481. Bastien v. Filiatrault, 31 8. C. R. 129.

When an appeal is quashed for want of jurisdiction, the
Court may order the taxation and payment of costs. Beamish
v. Kaulbach, 8. C. Dig. 1108.

A motion to quash should be made to the Court, and not
to a judge in chambers, and should be made at the earliest
convenient moment. The new rules, 1 to 5, provide for an
application by appellant after security is allowed for an order
affirming the jurisdiction or immediate notice by respondent
of motion to quash with a stay of proceedings in either case.

In The Queen v. Nevins, S. C. Dig. 71, although the ob-

jection was taken by the Court, the appellant was allowed
costs,
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But when the objection to the jurisdiction is taken at the
hearing by the Court, as a general rule no costs will be given.
Major v. The Corporation of Three Rivers, S. C. Dig. 71;
Champour v. Lapierre, Gendron v. MecDougall, 8. C. Dig. 56,
Bank of Toronto v. Le Cure, ete., of the Parish of The Na-
tivity, 12 8. C. R. 25, Domville v, Cameron, S. C. Dig. 122.
In this last case the appeal was heard exr parte, the respond-
ent not appearing,

When the objection to the jurisdiction is taken by the re-
spondent in bis factum, and the motion made to the Court
at the earliest convenient time, the general costs of the ap-
peal will be given, and a counsel fee as on motion to quash.
Danjou v. Marquis, 3 8. C. R. 251. McGowan v. Mockler,
8. C. Dig. 122, Le Maire, ele., de Terrebonne v. Les Soeurs
de la Providence, ib. 72. But see rule 4.

On a motion to quash, a fee of $25 may be allowed, accord-
ing to discretion of the Registrar, subject to be increased by
order of the Court or a judge. In Danjou v. Marquis
(supra), the fee was increased to $75. In McGowan v. Mock-

ler (supra), the fee was increased to $50. In Haggart v.
Brampton, December, 1897, $30 was taxed.

DISPOSITION OF APPEAL,

51. The Court may dismiss an appeal or give the judgment and
award the process or other proceedings which the court, whose deci-
gion is appealed against, should have given or awarded. R. 8., ¢. 135,
s, 60.

The Court or a judge may dismiss an appeal for delay.
Sec. 82.

And it is dismissed if the judges are equally divided in
opinion. See London, L. & G. Ins. Co. v. Wyld, 1 8. C. R.
604, and other cases mentioned in notes to sec. 53.

The decision appealed against must be on the merits of
the case. An appeal does not lie from a judgment quashing
an appeal for want of jurisdiction. Ste. Cunegonde v. Gou~
geon, 25 8. C. R. 78.

And where the application to the court whose decision was

appealed against was for a nonsuit or, in the alternative, a
new trial, the latter having been granted the Court would
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not consider whether or not the appellant was entitled to the
other relief. Mutual Reserve Ins. Co. v. Dillon, 34 8. C. R.
141.  Della v. Wilson, Cout, Cas. 334,

ORDER FOR NEW TRIAL.

52. On any appeal, the Court may, in its discretion, order a new
trial, if the ends of justice seem (o require it, although such new trial
is deemc. necessary upon the ground that the verdict is against the
weight of evidence. R, 8, ¢. 135, s, 61,

Section 20 of the original Act, 38 V. ¢. 11, gave an appeal
from the judgment on motion for a new trial on the ground
that the judge had not ruled according to law, and sec. 22
provided that no appeal should lie where the new trial was
granted in the exercise of judicial discretion, as for instance,
on the ground that the verdict was against the weight of evi-
dence. In 1830, by 43 V. c. 34, &, 4, section 22 of said Act
was repealed and the above provision substituted for it.

In 1885 the Court refused to interfere with a judgment
granting a new trial on the ground that the verdict was
against the weight of evidence, but the appeal was not
quashed. Ewureka Woolen Mills Co v. Moss, 11 S. C. R. 90.

From the short note of the case of Pudsey v. Dominion
Atl. Ry. Co., 25 8. C. R. 691, it might be supposed that the
Supreme Court ordered a new trial under the above section,
which was not the case. The report of the decision appealed
against in 27 N. S. Rep. 498, shews that a new trial was
moved for and two of the judges below were in favour of
granting it.

In Burland v. City of Montreal, 33 8. C..R. 373, an action
to recover the value of a strip of land of which defendant
was illegally in possession was dismissed by the courts below
on the ground that plaintiff had misconceived his remedy.
The Supreme Court reversed the judgment appealed against,
and ordered the record to be remitted to the Superior Court to
have the extent of the property in defendant’s possession as-
certained and restored to plaintiff. This was not an order for
a new trial, but an order made to cease litigation.

In C. P. Ry. Co. v. Blain, 34 8. C. R. 74, the Court ordered
a new trial unless plaintiff would consent to a reduction of
damages. See, however, Wait v. Watt, [1905] A. C. 115, as
to this practice in England in an action of tort.

S.R.C.—H




SUPREME COURT ACT.

COSTS,

53. The Court may, in its discretion, order the payment of the
costs of the court appealed from, and also of the appeal, or any part
thereof, as well when the judgment appealed from is varied or re-
versed as when it is affirmed. R, 8., ¢. 130, s. 62,

This is taken from the latter part of section 38 of the
Supreme and Exchequer Courts Act of 1875, but that sec-
tion read *“ as well when the judgment appealed from is re-
versed, as where it is affirmed.” It has been thought neces-
sary or advisable to provide specially for the case where the
judgment is varied.

Section 79 of the Supreme and Exchequer Courts Act of
1875, provided that the judges of the Supreme Court or any
five of them might, from time to time, make general rules
and orders, among other things, “ for fixing the fees and costs
to be taxed and allowed to and received and taken by * *
the officers of the said Courts.”

By section 32 of the Supreme Court Amendment Act of
1876, it was provided that the judges of the Supreme Court
or any five of them might, under the 79th section of the Act
of 1875, from time to time make general rules and orders
for awarding and regulating costs in the Supreme and Ex-
chequer Courts in favour of and against the Crown as well
as the subject. The provisions of section 79 of the Act, and
section 32 of the Act of 1876, will be found in section 109
of this Act.

Rule 91 provides that costs in appeal between party and
party shall be taxed pursuant to the tariff of fees contained
«in Form I. in the Schedule,

Payment of a fixed sum for costs may be ordered. Rule
92,

Rule 93 provides for apportionment and setting off of
costs and 94 for reserving any question arising on taxation
for the opinion of a judge.

Rule 95 authorizes the Registrar on taxation to administer
oaths and examine witnesses and order the production of
necessary books and documents.

Rules 96 and 97 provide for reconsideration of taxation
by the Registrar on objection filed, and Rules 98 and 99 for
appeals to a judge.
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The Court has not thought it advisable to regulate costs
between solicitor and client. The Registrar does not tax
such costs. Boak v. Merchants Marine Ins Co., S. C. Dig.
388,

The general rule has been to allow costs to the successful
party, even when an appeal has been quashed for want of
jurisdiction. But not when the objection to the jurisdiction
has been taken by the Court itself. See notes to section 50.

When an appeal was allowed on an objection taken for the
first time on the argument of the appeal before the Supreme
Court, no costs were given. Canada Soubhern Ry. Co. v.
Norvell, 8. C. Dig. 146.

In an appeal from Quebee, where an objection that the
action had been prescribed was taken by the appellant (de-
fendant) for the first time on the argument of the appeal,
the Court held that it was bound to give effect to the objec-
tion, but the appeal was allowed without costs in any of the
courts. Dorion v. Crowley, Cass. Dig. 2nd ed. 709,

But in McKelvey v. Le Roi Mining Co., 32 S. C. R. 664,
the Court held that questions of law appearing on: the recird
might be relied on though urged for the first time on the
appeal where evidence to affect them could not have been pro-
duced if they had been raised at the trial. In this case the
appeal was allowed with costs. See also Gray v. Richford, 2
S. C. R. 431; Seott v. Phoenix Ins. ('o., Stu, K. B. 354, in
the Privy Council.

In the City of Montreal v. Hogan, 31 S. C. R. 1, in which
the action was to recover land of which the city had illegally
taken possession, the appeal was allowed in part but Tascher-
eau, J., said in concluding his judgment delivered for the
Court: “ As to costs, considering the tyrannical conduct of
the appellants and the flagrant illegality of their doings in
the matter, we order that all the costs in all the Courts be
paid by them to the said respondent.”

But generally where an appeal is allowed in part only costs
are withheld. Thus in City of Montreal v. Canadian Pac.
Ry. Co., 33 8. C. R. 396, the judgment of the majority of the
court as to this was: “As the contentions of the appellant
are not fully adopted, no costs will be allowed before this
Court.” See also London Waler Works Co. v. Byron N.
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White Co., 35 8. C. R. 309 ; Deserres v, Brault, 37 5, C. R.
613; City of Twronlo v. Metallic Roofing Co., 37 8. C. R.
692: Hamilton Brass Mfy. Co. v. Barr Cash and Package
Carrier Co., 38 8. C. R. 216. In Gosselin v. Onlario Bank,
36 8. C. R. 406, and Toronto Ry. Co. v, Toronso, 37 8. C. R.
430, costs were given in such case,

And where the appeal is dismissed but the judgment is
varied costs may be withheld. Knock v. Owen, 35 8. C. R.
168,

In Angers v. Mutual Reserve Fund Lafe Assoc., 35 S. C.
R. 330, an action for return of premiums paid on a policy
failed on technical grounds, but as the appellant had been
misled by statements in the policy the appeal was dismissed
without costs.

And in an action by a mortgagee, one of several affecting
the title to certain lands, which failed because the proper
proceedings were not taken an appeal to the Supreme Court
was dismissed without costs, Gibson v. Nelson, 35 8. C. R.
181.

Where the Supreme Court amended the record and then
reversed the judgment appealed against restoring a former
judgment with the addition ordered by the amendment the
appeal was allowed without costs, Hill v. Hill. 34 8. C. R. 13.

In C. P. Ry. Co.v. Blain, 34 8. C. R. 74, the appellant was
allowed to elect between a reduction of damages and a new
trial and his appeal was allowed without costs.

See also Creese v. Flewschman, 34 8. C. R. 279; Chambly
Mfg. Co. v. Willet, 34 8. C. R. 502;; Couture v. Couture, 34 8.
C. R. 716; Cushing Sulphite Fibre Co. v. Cushing, 37 8. C. R.
427; Yukon Election Case, 37 S. C. R. 495.

For a long time the rule prevailed that no costs would be
given where the judges were equally divided in opinion. See
London L. & G. Ins. Co. v. Wyld, 1 8. C. R. 604, and other
cases cited in Cameron’s Practice, p. 232. In 1903 this prac-
tice was abandoned and in Montreal St. Ry. Co. v. McDougall,
Cout. Cas. 284. and Calgary & Edmonton Ry. Co. v. The
King, 33 8. C. R. 673, the appeals were dismissed with costs
on an equal division of the Court. In the last case of the
kind, however, C'oté v. James Richardson Co., 38 8. C. R. 41,
no costs were given.
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Costs will be given for or against the Crown as in other
cases. Lovilt v. Atty.-Gen, of Nova Scotia, 33 S. C. R. 350;
and cases in note on p. 369.

Section 109 (d) empowers the Court to make rules for
awarding and regulating costs in favour of and against the
Crown as well as the subject.

In habeas corpus appeals and criminal a; cals, as a general
rule no costs are given. In re G. R. Johnson, S. C. Dig.
389,

But where an appeal in a habeas corpus matter was
proceeded with after the discharge of the prisoner and for
the mere purpose of obtaining a decision on the question of
costs, the appeal was dismissed with costs. Fraser v. T'upper,
8. C. Dig. 104.

Section 107 provides that: “An order in the Supreme
Court for payment of money, whether for costs or otherwise,
may be enforced by such writs of execution as the Court pres-
cribes.” Rules 120 to 140 provide for sucn writs.

By section 108 of the Re sed Act, it is provided, that no
attachment as for contemp shall issue in the Supreme Court
for non-payment of monc only.

Writs of execution never heen issued from the Su-
preme Court of Can to enforce payment of the costs of
appeal. Payment of such costs must be enforced by process
from the courts below. But a writ of execution may be
issued in an election appeal for the costs of the appeal. In
North Ontario Case (Wheeler v. Gibbs), February, 1881, a fi. fa.
goods was issued for such costs.

But with respect to costs of the court below in an election
case, see section 76 of the Dominion Controverted Elections
Act, and Election Appeals, post, Part II.

For interlocutory costs, a writ of execution may be ob-
tained from the Supreme Court. In Black v. Huot, Cout
Cas. 106, a writ of fi. fa. was issued for costs of motion to
approve security.

As to distraction of costs, it has been held that where dis-
traction has not heen asked for by the pleadings, or by the
factum, it shouid be asked for when judgment is rendered.
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If not then asked for, any subsequent application must be
made to the Court upon notice to the other side. * Lefourncuz
v. Dansereau, S. C. Dig. 391. But since the new code of
procedure came into force in Quebee distraction is allowed
in every case in which costs are given,

When no one appears on behalf of appellant when an ap-
peal is called for hearing and counsel for respondent asks
for the dismissal of the appeal, it will be dismissed with costs.
S. (. Dig. 1111, Burnham v. Watson, and other cases,

See further, Rules 91 to 99 and notes, for the practice
relating to costs generally, and the taxation and enforcement
of payment of costs.

AMENDMENTS,

54. At any time during the pendency of an ajipeal before the Court,
the Court may, upon the application of any of the parties, or without
any such application, make all such amendments as are necessary
for the purpose of determining the appeal, or the real question or
controversy between the parties, as disclosed by the pleadings, evi-
dence or proceedings. R. 8., ¢, 135, s. 63,

55. Any such amendment may be made, whether the necessity for
the same is or is not occasioned by the defect, error, act, default or
neglect of the party applying to amend. R. 8., ¢, 185, s. 64.

56. Every auu-nvlnn-m shall be made upon such terms as to pay-
ment of costs, postponing the hearing or otherwise as to the court
seems just, R, 8., e, 135, s. 65,

As to !le?llt]illg a record by adding a plea of justification
under writ, in an action against sheriff for seizing logs under
writ of replevin, see Swim v. Sheriff, S. C. Dig. 1312,

) As to _nmending pleadings in action brought by a corpora-
tion against defendant for selling without license contrary
to by-laws, see Piché v. City of Quebec, 8. C. Dig. 1447.

As a rule the Court will not interfere with the discretion
of the Court below in refusing an amendment,

Appeal dismissed from a judgment of the court below re-
fusing motion for leave to file new pleas. Dawson v. Union
Bank, S. C. Dig. 125,

And in Porter v. Pelton, 33 S. C. R. 449, an application
to add to the statement of claim was refused, having been
refused by the court below.
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But in Baker v. Sofiete de Construction Metropolitaine,
22 8. C. R. 364, the Court allowed an amendment of a daté
in an allegation as to possession of property to make it con-
form to the evidence, though such amendment had been re-
fused by the Superior Court and the C'ourt of Queen’s Bench.

In Price v. Fraser, 31 8. C. R. 505, the Court of Review,
where an appeal had inadvertently been inscribed in the
name of the deceased defendant, allowed the inscription to
be amended by substituting the names of his executors es
qualité. The Court of King's Bench reversed this, holding
that the Court of Review acted without jurisdiction. The
Supreme Court restored the judgment of the Court of Re-
view.

And in Hall v, Hill, 34 8. C. R. 13, the Court allowed a
petition in revocation of a judgment to be amended so as
to include an attack on an earlier judgment, though the
court below had refused it.

In Burland v. Cily of Montreal, 33 S. C. R. 373, where
the action for the value of land illegally retained by the city
had been dismissed on the ground that the proper remedy
was an action en bornage or au petitoire the Supreme Court
sent back the record to have the extent of the land affected by
the trespass ascertained, ordered that it be restored to the
plaintiff and that all necessary amendments should be con-
sidered to have been made.

In a suit for specific performance the Court refused an
amendment to make a case not only at variance with, but an-
tagonistic to, that set out in the bill, especially as it was not
asked for until the hearing.  Porter v. Hale, 23 8. C. R.
265.

In an action to set aside a conveyance as made in fraud of
creditors, the defendant was allowed to amend his pleadings
on terms by alleging that there was no debt due and that,
therefore, no such fraud could exist and that the conveyance
was not made to hinder, delay or defeat creditors, The case
was remitted to have the issue on such plea tried. Syndicat
Lyonnais du Klondyke v. McGrade, 36 8. C. R. 251.

An application to amend the “ case " should be made to a

judge in chambers.. Aetna Ins. Co. v. Brodie, 8. (. 'Dig.
1099.
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Rule 8 of the Supreme Court rules provides that the Court
or a judge may order the case to be remitted to the court
below for correction or addition of further matter. See
notes to rule 8, Part 11II.

As to what the “case” should contain sec section 73 of
this Act and Rules 6 and 7.

AMENDING JUDGMENT.

When it is clear that by oversight or mistake an error has
occurred in its judgment, the Court will of its own motion or
on application amend its judgment to make it conform to
the intention of the Court, and the principles upon which
it was based. Rattray v. Young, 8. C. Dig. 1123; Penroso
v. Knight, Ib.. 1122 ; Smith v. Goldie, Ib., 1123.

A motion to amend must not be practically a motion to
reverse the judgment of the Court. Reeves v. Gerriken, Ib.,
1122,

When the judgment is amended to conform to the inten-
tion of the Court, the judgment will be made to read nunc
pro tunc. Smith v. Goldie, supra.

When a new trial had been ordered by the Supreme Court,
on the ground that an important question had not been sub-
mitted to or answered by the jury, a motion to set aside the
judgment and re-open the hearing, supported by affidavits
stating that as a matter of fact such question had actually
been answered by the jury, was refused with costs, the Court
holding that it was bound by the case as transmitted, and as
forming the material upon which the hearing was based.
Providence Washington Ins. Co. v. Gerow, 14 8. C. R. 731.

In an election case where the respondent was ordered to
pay the costs the Court refused to amend such order so as to
compel the trial judge to tax costs of certain witnesses ex-
amined as to matters not included in the appeal. Soulanges
Election Case, S. C. Dig. 1122.

Where the decree appealed against was varied by an order
that appellant was entitled to immediate specific perform-
ance, but that respondent should have his costs in the original
action, the Court on motion to vary the minutes as settled,
ordered the insertion therein of a clause providing that ap-
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pellant should not be obliged to pay such costs until delivery
to him of a proper conveyance. Millard v. Darrow, 8. C.
Dig. 1123.

The Court refused to vary the minutes of judgment for
purposes of a proposed appeal to the Privy Council but di-
rected the Registrar to grant a certificate of the same. Con-
sumers’ Cordage Co. v. Connolly, S. C. Dig. 1165,

In Creese v, Fleischman, 34 S, C. R. 279, the Court re-
fused to interfere with the discretion of the provincial court
in refusing to amend its formal judgment, but considered
that the circumstances justified a dismissal of the appeal
without costs in either court.

In Rutledge v. Uniled States Savings & Loan Co., 38 8. C.
R. 103, the appeal had been dismissed with costs, but on mo-
tion to vary the minutes of judgment by inserting a direction
that the respondent should not have the costs of defence which
they had abandoned in the court below, the matter was re-
ferred to the trial judge to dispose of such costs as he should
see fit,

INTEREST.

57. If, on appeal against any judgment, the Court affirms such
judgment, interest shall be allowed by the court for such time as ex-
ecution has been delayed by the appeal. R. 8., c. 135, s. 66,

The question of allowance of interest under this section
is one which the Court will dispose of ex mero motu. Me-
Queen v. Phoenix Ins. Co., S. C. Dig. 728.

But an application to vary the judgment of the Court by
inserting therein a direction that interest be ullowed for the
time during which the appeal was pending must be on notice.
Trust & Loan Co. v. Ruttan, S. C. Dig. 1122.

In an appeal from New Brunswick it was held that in-
terest should be allowed on the principal sum from last day of
term after verdict. Clark v. Scottish Imperial Ins. Co., 8. C.
Dig. 1120,

By 50-51 V. c. 16, s. 33, the Exchequer Court, in adjudi-
cating upon any claitm against the Crown on a contract in
writing shall not allow any interest thereon unless the same
has been stipulated for by a written agreement. In The
Queen v. McLean, 8. C. Dig. 727, the Supreme Court held
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the suppliant not entitled to interest on a claim for damages
for breach of a contract in writing. In St. Louis v. The
Queen, 25 S, C. R. 665, interest was allowed against the
C'rown, but the question of the suppliant’s right to it was
not argued. It is now settled, by The Queen v. Henderson,
28 8. (. R. 425, that in cases from the Province of Quebee
interest will be allowed where the claim against the Crown
is not founded upon a contract in writing. In that case
it was for the price of goods delivered to and used by the
Crown. As to the other Provinces, the question is still open.

In a case before the Exchequer Court for return of duties
improperly imposed, judgment was given against the claim-
ants. This was afterwards affirmed by the Supreme Court,
but reversed by the Privy Council, and judgment ordered to
le entered for the suppliant for the amount claimed and costs.
On the case coming again before the Exchequer Court, judg-
ment was entered for the principal sum only, interest being
refused, and an appeal was taken to the Supreme Court for
the interest. In the meantime the Crown presented a peti-
tion to the Judicial Committee of the Privy Council, praying
for a declaration that the claimants were not entitled to in-
terest under their Lordship’s judgment. The petition was
dismissed, their Lordships stating that interest having been
claimed, and the question not having been argued in any of
the Courts, it should be allowed. The Crown thereupon con-
sented, under sec. 52 (81) of the Act, to the judgment of the
Exchequer Court being reversed on the appeal to the Supreme
Court. Toronto Railway (o. v. The Queen, S, C. Dig. 728.

In the Queen v. Armour, 31 8. C. R. 499, the judgment of
the Supreme Court awarding the respondent $14,185 with
interest was affirmed. By direction of the Chief Justice
the Registrar inserted in the judgment as settled a provi-
gion that respondent was entitled to interest on said sum
from the date of said judgment at six per cent. per annum.
See Cameron’s Prac. 249,

Arbitrators fixing the compensation for injurious affection
to land by construction of a public work cannot allow in-
terest on the amount of damages awarded. Leak v. Cily of
Toronto, 30 8. C. R. 321.

To entitle a creditor to interest under the Imperial Act
3 & 4 Wm. 4, c. 42 &, 28 (respecting assessment of damages
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by a jury), the written instrument under which it is claimed
must show by its terms that there was a debt certain pay-
able at a time certain. It is not sufficient that the same may
be made certain by some process of calculation or some act
to be performed in the future.  Sinclair v. Preston, 31 8.
C. R. 408.

In Dunn v. The King, 8. C. Dig. 728, it was held that the
Dominion Government was not liable for interest on moneys
illegally exacted from the suppliant before confederation by
the Province of New Brunswick, there being no statutory
hability nor express contract therefor, and the fact that both
the Province and the Dominion had from time to time made
payment of such interest did not create a liability.

CERTIFICATE OF JUDGMENT,

58. The judgment of the Court in appeal shall be certified by the
Registrar to the proper officer of the court of original jurisdiction,
who shall thereupon make all proper and necessary entries thereof ;
and all subsequent proceedings may be taken thereupon as if the
judgment had been given or pronounced in the said last mentioned
court. R. 8, e 130, s. 67.

When certified under this section the judgment in appeal
becomes the judgment of the court of original jurisdiction
for all interests and purposes, and special leave is not neces-
sary for the issue of execution in such court for the costs
given by said judgment. Ez parte Jones, S. C. Dig. 1124,

After the judgment is certified the Supreme Court cannot
entertain a petition, by requete civile, for revocation of its
judgment. Durocher v. Durocher, 27 S. C. R. 634.  And see
Dawson v. Macdonald, S. C. Dig. 1135,

JUDGMENT FINAL AND CONCLUSIVE.

59. The judgment of the Court shall, in all cases, be final and
conclusive, and no appeal shall be brought from any Judgment or
order of the vourt to any court of appeal established by the Parlia-
ment of Great Britain and Ireland, by which appeals or petitions to
His Majesty in Council may be ordered to be heard, saving any right
which His Majesty may be graciously pleased to exercise by virtue
ot his royal prerogative. R. 8, c. 135, s, 71,

Except in Admiralty cases, to be dealt with later, there is
no appeal as of right to the Judicial Committee of the Privy

Council from a judgment of the Supreme Court of (fanada.
Such appeal lies only by special leave of the Committee on
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petition therefor and certain rules have been laid down as to
the cases in which the leave will be granted.

In Clergue v. Murray [1903], A. C. 521, their Lordships
of the Judicial Committee stated that when a suitor, having
the option of appealing to the Committee or to the Supreme
Court, chooses the latter the epecial leave would only be
granted in a very strong case. And in Can. Puc. Ry. v.
Blain, [1904] A. C. 453, leave was refused on the same
ground, no question of liw being involved of sulficient import-
ance to justify its beirg granted. See, too, Kwing v. Domin-
ton Bank [1904], A. C. 806.

In Prince v. Gagnon, 8 App. Cas. 103, the judgment of
the Committee said that their Lordships were not prepared
to advise Her Majesty to exercise her prerogative by admit-
ting an appeal from the Supreme Court of Canada “save
where the case is of gravity involving matter of public inter-
est, or some important question of law, or affecting property
of considerable amount, or where the case is otherwise of
some public importance or of a very substantial character.”
And sce Lake Erie & Detroit River Ry. Co. v. Marsh, 35 S.

C. R. 197, as to granting leave to appeal to the Supreme
Court from a judgment of the Court of Appeal for Ontario.
Victorian Railway Commissioners v. Brown [1906], A. C.
381.

But leave will not necessarily be granted in a case involv-
ing the features named in Prince v. Gagnow. “A case may
be of a substantial character, may involve matter of great
public interest and may raise an important question of law,
and yet the judgment from which leave to appeal is sought
may appear to be plainly right, or at least to be unattended
with sufficient doubt to justify their Lordships in advising
Her Majesty to grant leave to appeal.” City of Montreal v.
St. Sulpice, 14 App. Cas. 660, per Lord Watson, at p. 662.
This principle was applied in Daily Telegraph Newspaper Co.
v. McLaughlin [1904], A. C. 776.

The Supreme Court has no jurisdiction to grant or refuse
leave to appeal to the Privy Council.  Kelly v. Sulivan;
Moore v. Connecticut Mutual Ins. Co.; Queens Ins. Co. v.
Parsons. S. C. Dig. 1164. Notice of intention to apply for
leave should not be put on the motion paper. Nasmith v.
Manning, Ib., 1132,
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The usual practice is to apply to the Registrar of the
Supreme Court for a certified copy of the case, factums, judg-
ment and reasons of the judges. The Judicial Committee
has held that it will not entertain any application for leave
to appeal, unless the final judgment of the Supreme Court
has been drawn up and entered. Pion v. North Shore Ry.
(‘0. After obtaining the certified copy of the papers, the
proceedings before the Judicial Committee are by petition
and affidavit. See Wheeler & Safford, Privy Coun. Prac. 730,

In Canada Cent. Ry. Co. v. Murray, 8 App. Cas. 574, their
Lordships said that parties petitioning for leave to appeal
would be expected to state succinetly, but fully, in their
petition the grounds on which the demand would be based
and to confine themselves to the petition and not refer to
extraneous matter, such as the record and proceedings, over
which the Committee at that stage had no control.

If leave to appeal is granted, the Registrar of the Supreme
Court is directed by order of the Privy Council to send the
necessary papers to the Registrar of the Privy Council.

In several appeals recently allowed the Judicial Committee
has accepted the papers already certified by the Registrar as
sufficient, and has dispensed with the transmission of any
others, the documents transmitted by the Registrar, in obedi-
ence to the order, being the same as those furnished to the
appellant and laid bv him before the Judicial Committee.
See Chapelle v. The King, Cam. Prac. 255,

If he wishes to do so, the appellant may print the record
before it is transmitted to England, but he must be careful
to comply with the rules of the Judicial Committee regula-
ting the size of type, style, etc. These rules will be found
on p. 68, appendix to Macpherson’s Privy Council Practice,
2nd ed. See also appendix to this volume. The type used
for the Privy Council is pica, a size not much used in this
country, most of our statutes, reports, ete., being printed in
small pica. (By rule 12 of the new rules the case and fac-
tums on an appeal to the Supreme Court must now be printed
in pica.) If the record is not printed at all, or not print-
ed in accordance with the rules of the Judicial Committee,
the printing must be done in Tondon,

In Lattey’s Handibook on Privy Council Practice it is
stated, p. 3: ““ One great objection to the record being printed

| 2
i
Al
i1
d(f
£
L
‘ 3
1 !




e SUPREME COURT ACT. [Sec. 59

abroad is, that a successful appellant is unable to recover
the cost of printing from the respondent, whilst if the record
is printed in England such charges are always included in
the solicitor’s bill, and are allowed on taxation.”

The order in appeal of the Privy Council is given to the
solicitor of the successful party. If it reverses the judgment
of the Supreme Court it should, on motion, be made an order
of that Court (Lewin v. Wilson, 14 8. C. R. 722), be entered
on the records of the Court and then certified to the Court
below. If the judgment of the Supreme Court be affirmed
it is not necessary to have the order of the Privy Council
made an order of the Supreme Court. It is sufficient to
make it an order of the Court of original jurisdiction

The application to make an order of the Privy Council an
order of the Supreme Court may be made in chambers.

After leave to appeal is granted respondent must enter an
appearance within three months from the filing of the peti-
tion, or else the appeal will be inscribed ez parte. See Order
of the Judicial Committee of 20th March, 1905, post, Ap-
pendix.

The Committee may grant leave to appeal in forma pau-
peris and if it does the record will be transmitted from the
Supreme Court without payment of any fees. Dominion
Cartridge Co. v. McArthur, Cam. Prac. 256.

A judge of the Supreme Court cannot stay proceedings
pending an appeal to the Judicial Committee. Adams v.
Bank of Montreal, 31 8. C. R. 223.

Section 1025 of the Criminal Code provides that “ Not~
withstanding the Royal prerogative,” there shall be no appeal
to His Majesty in Council in a criminal case.

Section 69 of the Controverted Elections Act provides
that the judgment of the Supreme Court in any election
case shall be final. In the Glengarry Case, 59 L. T. 279.
the Judicial Committee refused leave but did not say any-
thing as to their power to grant it.

ADMIRALTY CASES.

By 54 & 55 V., c. 29, the Exchequer Court was constituted
a Court of Admiralty for Canada in accordance with the
provisions of ““ the Colonial Courts of Admiralty ”* Act, 1890,
and provision was made for the appointment of local judges
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in the several Admiralty districts. In addition to the ap-
peal from judgments of the Exchequer Court in such cases
section 14 authorized an appeal direct to the Supreme Court
from a decision of a local judge.

Until 1905 an appeal to the Privy Council from the jud;
ment of the Supreme Court in an Admiralty case was alwa)
on leave of the Committee. In the case of S.S. Cape Breton v.
Richeliew & Ontario Navigation Co., application was made
to a judge of the Supreme Court in chambers to fix bail for
an appeal to His Majesty in Council and His Lordship made
the order. See 36 8. C. R, 592. In the case of The Albano
v. Allan Line, S. 8. Co., a similar order was made by the
Court. When the Cape Breton case came before the Judicial
Committee the preliminary question was raised by respond-
ents that leave to appeal should have been obtained but their
Lordships held that under sec. 6 of the Colonial Courts of
Admiralty Aect, 1890, the appeal lay as of right. Sece [1907 ]
A. C. 112.

And see further as to Admiralty cases, post, Part II. * Ex-
chequer Appeals.”

SPECIAL JURISDICTION,

60. Important questions of law or fact touching,—

(a) the interpretation of The British North America Aocts, 1867 to

to 1886; or,

the constitutionality or interpretation of any Dominion or pro-

vincial legislation ; or,

(¢) the appellate jurisdiction as to educational matters, by The
British North America Act, 1867, or by any other Act or law
vested in the Governor in Council ; or

(d) the powers of the Parliament of Canada, or of the legislatures

of the provinces, or of the respective governments thereof,

whether or not the particular power in question bas been or
is proposed to be executed; or,

any other matter, whether or not in the opinion of the court

ejusdem generis with the foregoing enuraerations, with reference

to which the Governor in Council sees fit to submit any such
question ;

(e

may be referred by the Governor in Council to the Supreme Court
for hearing and consideration; and any question touching any of the
matters aforesaid, so referred by the Governor in Council, shall be
conclusively deemed to be an important question.

2. When any sucu reference is made to the Court it shall be the
duty of the Court to hear and consider it, and to answer each ques-
tion so referred; and the Court shall certify to the Governor in Coun-
cil, for his information, its opinion upon each such question, with
the reasons for each such answer:; and such opinion shall be pro-
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nounced in like manner as in the case of a judgment upon an appeal
to the Court; and any judge who differs from the opinion of the
majority shall in like manner certify his opinion and his reasons.

3. In case any such question relates to the constitutional validity
of any Act which has Leretofore been or shall hereafter be passed by
the legislature of any province, or of any provision in any such Aect,
or in case;, for any reason, the government of any province has any
special interest in any such question, the attorney-general of such
province shall be notified of the hearing in order that he may be heard
if he thinks fit,

4. The Court shall have power to direct that any person interested,
or, where there is a class of persons interested, any one or more per-
sons as representatives of such class, shall be notified of the hearing
upon any reference under this section, and such persons shall be en-
titled to be heard thereon.

5. The Court may. in its discretion, request any counsel to argue
the case as to any interest which is affected and as to which counsel
does not appear, and the reasonable expenses thereby occasloned may
be paid by the Minister of Finance out of any moneys appropriated
by Parlianment for expenses of litigation,

6. The opinion of the Court upon any such reference, although ad-
visory only, shall, for all purposes of appeal to His Majesty in
Council, be treated as a final judgment of the said Court between
parties. 54-50 V., c. s. 4;—6 E. VIL c. B0, s, 2.

In a report to His Excellency on the advisability of a re-
ference to the Court to determine the validity of The Jesuits’
Estates Act of Quebec, the late Sir John Thompson, Minister
of Justice, refers to these proceedings as follows: “ The pro-
vision which confers that power on your Excellency was un-
doubtedly intended to enable the Governor-General to obtain
an opinion from the Supreme Court of Canada in relation to
some order which his government might be called on to make
or in relation to some action which his officers might be called
on to adopt. For the guidance of your Excellency, or of yout
officers, the provision may be a valuable one, but, used as a
means of solving legal problems in which the Government ot
(‘onada has no direct concern, however much they may inter-
est or excite the public mind, as the petitioner seems to pro-
pose, or used to compel an adjudication on private rights and
interest, it would be perverted, the undersigned humbly sub-
mits, into an arbitrary and inquisitorial power, anticipating
and interfering with the ordinary course of justice. Used in
that manner it would become in time a means of depriving
the provincial courts of their functions to a considerable ex-
tent, as every inportant and influential interest affected by
legislation would seek the opinion of the Supreme Court of
(Canada by application to the Governor in Council to have
such opinion obtained, and the provincial courts would bhe
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in a great degree bound by the opinions so pronounced, how-
ever inadequately the parties concerned might have been re-
presented. The rights of partics concerned would be prac-
tically concluded without their having had the opportunity
which the laws of the respective provinces give them of sub-
mitting those rights voluntarily for decision in the mode,
and on the proof, which may seem best adapted to elicit a
thorough investigation. If the parties interested did not
take part in such inquiries before the Supreme Court of Can-
ada, the exr parte decision on their rights would be an un-
satisfactory method of disposing of the questions involved;
if they did participate, under the compulsion of the proceed-
ing by which the government in sending the question to the
Court had actually acted as a plaintiff, in calling them to the
bar of the tribunal, the Supreme Court would, to that ex-
tent, be turned into a court of first instance, instead of be-
ing what Parliament declared it should be, a court of ap-
peal.

“ Those whose rights are in any way affected by legal ques-
tions should, unless, some interest on the part of the govern-
ment being involved, a different course is necessary, be per-
mitted to raise and discuss such questions in the form, at the
time, and before the tribunal of their own choice, without
being hampered by an opinion certified by the highest tribunal
on an ex parte argument, it may be, or at any rate, without
the presentation of facts and testimony which may have an
important influence on the decision which should be arrived
at, and which are presented in the course of ordinary legal
proceedings.

“1t may be safely concluded, therefore, that the object and
scope of the enactment are not to obtain a settlement by this
summary procedure of legal questions even of great public
interest, or to obtain an adjudication upon private rights,
but solely to obtain advice which is needed by the Crown in
affairs of administration. This being the case, your Excel-
lency might, not inappropriately, give to the petitioner an
answer like that which was given on the 13th December, 1872,
by the Registrar of Her Majesty’s Privy Council to a request
that the opinion of the Judicial Committee might be obtained
as to the validity of a statute of New Brunswick. In that
answer it was stated that Her Majesty could not be advised

8.0.—6
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to refer to a committee of the Council in England a question
which Her Majesty had no authority to determine and on
which the opinion would not be binding on the parties. In-
deed, there seems much reason to doubt, both from this au-
thority, and from general principles, that the decision of the
Supreme Court on such a reference would be binding on any
parties or on any interests involved. It would simply advise
your Excellency as to the opinions entertained by the mem-
bers of the Court.” 12 Legal News, pp. 286-7.

And see 24 Am. Law Rev. 369, as to the like proceedings
in the United States.

The view of Sir John Thompson would perhaps be modi-
fied by the extended provisions of the present section, but
it is confirmed in one respect by the remarks of Mr. Justice
Taschereau in his judgment on the referénce respecting Pro-
vincial Fisheries, 26 8. C. R. 444, at p. 539, namely: “Our
answers are merely advisory, and we have to say what is the
law as heretofore judicially expounded, not what is the law
according to our opinion. We determine nothing. We are
mere advisers, and the answers we give bind no one, not even
ourselves.”

In the Brewers’ Case [1896], A. C. 348, Lord Watson,
delivering judgment for the Judicial Committee said:
“These questions, being in their nature academic rather than
judicial are better fitted for the consideration of the officers
of the Crown than of a Court of law. * * Tt must, there-
fore, be understood that the answers which follow are not
meant to have, and cannot have, the weight of a judicial de-
termination.” g

And in Atty.-Gen. of Ontario v. Hamilton Street Ry. Co.
[1903], A. C. 524, their Lordships of the Judicial Committee
refused to answer most of the questions referred on the ground
that any opinions they might express would be worthless as
being speculative opinions on hypothetical questions.

In his judgment on the reference as to the validity of the
Manitoba Public Schools Act, 22 8. C. R. 577, Taschereau,
J., doubted the authority of Parliament to provide for these
proceedings, as by the B. N. A. Act only a Court of Appeal
for the Dominion can be established.

Section 37 of c. 135 Rev. Stats. 1886, authorized the Gov-
ernor-General in Council to refer questions touching the mat-
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ters mentioned in pars. (b) and (¢) of this section “ or touch-
ing any other matter with reference to which he sees fit to
exercise this power.” In The Sunday Observance Case, 35 8.
C. R. 581, the Court held that “any other matter” meant
matters ejusdem generis with those specially mentioned, and
also that hypothetical questions should not be referred. In
consequence of this decision the section was amended by 6
Edw. VIL c. 50, and put in its present form.

INTERPRETATION OF B. N. A. ACT.

Important questions of law or fact touching (a¢) The Interpreta
tion of The British North America Acts, 1867 to 1886.

Prior to the amendment questions as to the constitution-
ality of a Dominion or Provincial Act could be referred, and
the Court evidently regarded the interpretation of the B. N.
A. Act as ejusdem generis therewith when it heard and con-
sidered the references as to Representation of New Bruns-
wick, 33 8. C. R. 475, and of Prince Edward Island, 33 S.
C. R. 594, in the House of Commons. Several of the other
cases referred to the Court by the Governor-General in Coun-
cil have involved the interpretation of portions, especially
sections 91 and 92, of the Imperial Act.

LEGISLATION.

(b) The constitutionality or interpretation of any Dominion or

. Provincial Legislation.

Questions as to Dominion Legislation were referred in /n
re Can. Temp. Act, 1878, and County of Perth, S. C. Dig.
223; In re C. T. Act and County of Kent, S. C. Dig. 223;
In re Criminal Code, bigamy sections, 27 8. C. R. 461; In
re Railway Act Amendment, 36 S, C. R. 136; In re Provin-
cial Fisheries, 26 S. C. R, 444,

Those respecting Provincial Legislation were: Manitoba
Railway Crossings Case; In re Statules of Manitoba relating
to Education, 22 8. C. R. 577; [1895[, A. C. 202; In re Pro-
hibitory Liquor Laws, 24 8, C. R. 170; In re Provincial Fish-
eries, 6 8. C. R. 444; In re Sunday Legislation, 35 8. C. R.
581; Thrasher Case, S. C. Dig. 273.
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EDUCATIONAL MATTERS.

(¢) Appellate Jurisdiction as to Educational Matters.

The Manitoba School Act Case, supra, was referred under
this provision.

POWERS.

(d) Parlinmentary or legislative powers or powers of government.

All the above mentioned cases deal with the powers of Par-
liament and the Legislatures respectively. And the Provin-
cial Fisheries Case relates to the powers of the Dominion
and Provincial Governments to make regulations as to fish-
ing.

OTHER MATTERS,

(¢) Any other matter,

Under this clause any important question of law or
fact of any nature or kind may be reforred. It expressly
provides that the matter need not be ejusdem generis
with those specifically mentioned in the clauses pre-
ceding as was formerly required. See Sunday Labour Case,
55 8. C. R. 581. And hypothetical or academic questions

may be referred, for though in the case last mentioned the
Court expressed the contrary opinion yet they answered all
the questions and gave their opinions thereon at length.

HEARING AND CONSIDERATION.,
Nub-section 2,

The original Act, in providing for this reference, only re-
quired the judges to consider the questions and certify their
opinion thereon without giving any reasons. By 54 & 55 V.
c. 25, 8. 4, an amendment was passed in the terms of sub-
section 2.

NOTICE TO ATTORNEY-GENERAL,
Nub-section 3.

In the cases of In re Prohibitory Liquor Laws, 24 8, C. R.
170; In re Provincial Fisheries, 26 S. C. R. 444; and In re
Sunday Labour, 35 S. C. R. 581, the Attorney-General of
each Province was notified of the hearing and in each case a
number of the Provincial Governments were represented by
counsel. In the cases In re Representasion in the House
of Commons of New Brunswick, 33 8. C. R. 475, and of
Prince Edward Island, 33 8. C. R. 594, the Provinces of On-
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tario, Quebec, Nova Scotia, New Brunswick and Prince Ed-
ward Island were all interested and all, except Nova Scotia,
were represented at the hearing.
PERSONS INTERESTED.
Nub-section }.

In the case of In re Prohibitory Liguor Laws, the Court
ordered that The Brewers' and Distillers’ Association should
be notified and counsel appeared for them at the hearing. In
The Sunday Labour Case in addition to counsel for the Do-
minion Government and the Provinces of Ontario and Quebec
counsel appeared for the Lord’s Day Alliance, several railway
companies and an industrial company.

CQUNSEL APPOINTED.,
Nub-section 3.
In The Manitoba School Act Case, 22 S. C. R. 577, the
Court requested the late Christopher Robinson, Q.C., to argue
the appeal on behalf of the Province.

APPEAL.
Sub-section 6.

A number of the cases mentioned above have been taken to
the Privy Council under this provision. See In re Prohibits
ory Liquor Laws, [1896] A. C. 348; In re Provincial Fish-
eries, [1898] A. C. 700; In re Representation in House of
Commons, [1905] A. C. 37; In re Railway Act Amendment,
[1907] A. C. 65.

Supreme Court Rule 80 provides that a reference under
this section shall be inscribed by order of the Court or a
judge and factums shall be filed by all parties as in case of
an appeal.

61. The Court, or any two of the judges thereof, shall examine
and report upon any private bill or petition*for a private bill pre-
sented to the Senate or House of Commons, and referred to the

Oourt under any rules or orders made by the Senate or House of
Commons. R. 8, c. 135, s. 38,

In 1876 the bill to incorporate The Brothers of the Christian
School in Canada was referred to the Court under sec. 53 of
the original Supreme and Exchequer Courts Act, 38 V. ec.
11, which was in the same terms as this section. On that
reference Sir W. J. Ritchie C.J., expressed a doubt as to
whether Parliament. by this enactment, intended that the
judges should express their opinion on the constitutional
right of Parliament to pass a bill. See Cout. Cas. 1
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Two bills were referred in 1882, one to incorporate The
Quebec Timber Co. In reporting on this the Court refrained
from answering a question submitted, namely, “whether a
company already incorporated under ‘The Companies Acts
of 1862 to 1880 of the Imperial Parliament for the purposes
mentioned in the bill has a legal corporate existence in Can-
ada,” on the ground that it affected private rights which
might come before it judicially and which should not be
passed upon without a trial. Cout. Cas. 43,

The other was the bill to incorporate the Canada Provi-
dent Association. Four of their Lordships reported as their
opinion that the bill was not a measure falling within the
subjects allotted to Provincial Legislatures under sec. 92, B.
N. A. Act, 1867. The Chief Justice and Fournier J. thought
the matter should be argued before the Court. Cout. Cas. 48.

HABEAS CORPUS,

62. Every judge of the Court shall, except in matters arising out of
any claim for extradition under any treaty, have concurrent jurisdic-
tion with the courts or judges of the several provinces, to issue the
writ of habeas corpus ad subjiciendum, for the purpose of an inquiry
into the cause of commitment in any criminal case under any Act
of the Parliament of Canada.

2. If the judge refuses the writ or remands the prisoner, an appeal
shall lie to the Court. R. 8., c. 135, s, 32.

It will be observed that the applicant for the writ must
be committed in a ecriminal case, while the appeal to the
Court, under sec. 39 (¢), is only given in proceedings for or
upon a writ of habeas corpus not arising out of a criminal
charge.

An application for the writ was made to a judge in Nova
Scotia and referred by him to the full court by which it was
refused. On a subsequent application to Mr. Justice Sedge-
wick under the above section, he held that as a judge of the
Supreme Court of Nova Scotia would be bound by the deci-
sion of the full court he, exercising a concurrent jurisdic-
tion with such judge was equally bound and he refused to
entertain the application. In re White, 31 S. C. R. 383.
And see In re Boucher, S. C. Dig. 635. But in a later case
Mr. Justice Killam entertained an application under pre-
cigely similar circumstances, and on appeal from his refusal
to issue the writ Mr. Justice Sedgewick delivered judgment
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for the Court, but made no reference to White’s Case or to
want of jurisdiction in Judge Killam. In re Vancini, 34 8.
C. R. 621.

In the case of In re Poilvin, S. C. Dig. 637, Mr. Justice
Strong held that a judge could not issue the writ in case of
commitment for murder which is a common law offence, and
not a “ Criminal Case under any Act of the Parliament of
Canada.” See also per Strong J. in In re Sproule, 12 8. C.
R. 140.

A commitment on conviction for selling liquor in viola-
tion of the provisions oi a Provincial License Act; ex parte
Macdonald, 27 8. C. R. 683; or of The Canada Temperance
Act; In re Richard, 38 S. C. R. 394; is a commitment in a
criminal case under this section,

The judge can only inquire into the “cause of commit-
ment,” and will not go behind a conviction, regular on its
face, and made by proper authority, to inquire into the merits
of the case and ascertain if the evidence warranted it. In re
Trepannier, 12 8. C. R. 111; Ez parte Macdonald, supra.

“If the judge refuses the writ or remands the prisoner
an appeal ghall lie to the Court.”

tules 64 to 67 provide for procedure on such appeal.

No appeal is given by the Act in case the writ is granted,
but in such case the Court may exercise the power inherent in
every guperior court of inquiring into the regularity or
abuse of its process and will set aside the writ if impro-
vidently issued. In re Sproule, 12 8. C. R. 140.

\fter a conviction for felony by a court having general
jurisdiction over the offence charged, a writ of habeas corpus
is an inappropriate remedy. Ibid.

If the record of a superior Court, produced on an applica-
tion for a writ of habeas corpus, contains the recital of acts
requigite to confer jurisdiction it is conclusive and cannot be
contradicted by extrinsic evidence. [Ibid.

As a general rule no costs are given in habeas corpus pro-
ceedings. In re Johnson, 8. C. Dig. 389.

By rule 72 the judge to whom an application is made for
issue of the writ may refer it to the Court. And he could
do so before the rule was made. In re Richard, 38 8. C. R.
394,
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See rules 72 and 79, both included, for procedure on the
application. Rule 72 and Sch. forms D. and E. provide for
form of summons. Rule 73 for service on Attorney-General,
and rule 75 for service on the person named therein. By
rule 76 disobedience of the writ may be punished by attach-
ment, and rules 77, 78, and 79, relate to the return. Rule
74 authorizes the judge to order the prisoner’s discharge on
argument of the summons instead of by the writ.

Rule 16 provides for convening the Court for the pur-
pose, inler alia, of hearing habeas corpus matters.

BAIL,

63. In any habeas corpus matter before a judge of the Supreme
Court, or on any appeal to the Supreme Court in any habeas corpus
matter, the Court or judge shall have the same power to bail, dis-
charge or commit the prisoner or person, or to direct him to be de-
tained in custody or otherwise to deal with him as any court, judge
or justice of the peace having jurisdiction in any such matters in any
arovince of Canada, R, 8., c. 185, s. 33

The powers given to a judge by this section have never
been exercised.

PRESENCE OF PRISONER.

64. On any appeal to the Court in any habeas corpus matter the
Court may by writ or order direct that any prisoner or person on
whose behalf such appeal is made shall be brought before the Court.

2. Unless the Court so direct it shall not be necessary for such pri-
soner or person to be present in court but he shall remain in the
charge or custody to which he was committed or had been remanded,
or in which he was at the time of giving the notice of appeal, uniess,
at nberty on bail, by order of a judge of the court which refused the
app.cation or o a judge of the Supreme Court. R. 8., c. 135, s, 34.

This section relates to appeals under sec. 39 of the Act.

As a matter of practice the prisoner or appellant is never
present when the appeal is argued.

SPEEDY HEARING.

65. An appeal to the Supreme Court in any habeas oorpus matter
shall be heard at an early day, whether in or out of the prescribed
sessions of the Court. R. 8., c. 135, s. 35.

See rule 16 as to convening the Court out of session for
the purpose of hearing appeals in matters of habeas corpus.
The case of In re Sproule, was heard in September under
rule 12 of the former rules which was in the same terms as
16.
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When the Court is in session habeas corpus appeals are
given precedence over those on the regular list.

CERTIORARIL

66. A writ of certiorari may, by order of the Court or a judge there-
of, issue out of the Supreme Court to bring up any papers or other
proceedings had or taken before any court, judge or justice of the
peace, and which are considered necessary with a view to any inquiry,
appeal or other proceeding had or to be had before the Court. K.
N., ¢ 135, s. 36.

This section provides for the issue of a writ of certiorari,
by order of the Court or a judge. But it must be consid-
ered necessary with a view to any inquiry, appeal or other
proceding had or to be had before the Court. Therefore, a
judge cannot order the issue of such a writ in any proceed-
ing before him in a habeas corpus matter. Nor does the sec-
tion authorize the Court. to issue a writ of certiorari in such
proceedings. To do so would be to assume appellate juris-
diction over the inferior court. In re T'repannier, 12 8. C.
R. 111.

This decision was followed by Mr. Justice Patterson on an
application for a writ of habeas corpus in April, 1890. In re
Arabin alias Ireda, Cout. Cas. 95,

Writ of certiorari moved for to bring up papers from the
Supreme Court of British Columbia, the Chief Justice of
that Court having made an order staying execution on the
judgment of the Supreme Court of Canada, certified to the
court below in the usual way, on the ground that an appeal
was being proceeded with to the Privy Council. Motion re-
fused. Sewell v. British Columbia Towing Co., S. C. Dig.
233.

Section 39 provides for an appeal from the judgment in
any case of procedings for or upon a writ of certiorari.

CASES REMOVED BY PROVINCIAL COURTS.

67. When the Legislature of any Province of Canada hnn(!)amd
man Act agreeing and providing that the Supreme Court of Canada
shall have jurisdiction in any of the following cases, that is to say :—
(@) Of suits, actions or proceedings in which the parties there-
to by their pleading have raised the question of the validity of
an Act of the Parliament of Canada when in the opinion of a
judge of the court in which the same are pending such question

is material ;




SUPREME COURT ACT. [ Sec. 68

(b) Of suits, actions or proceedings in which the parties there-
to by their pleadings have raised the question of the validity of
an Act of the Legislature of such Province, when in the opinion
of a judge of the court in which the same are pending such
question is material:

the judge who has decided that such question is material shall at
the request of the parties, and may without such request, if he thinks
fit, in any suit, action or proceeding within the class or classes of
cases in respect of which such Act so agreeing and providing has
been passed, order the case to be removed to the Supreme Court for
the decision of such question, whatever may be the value of the mat-
ter in dispute, and the case shall be removed accordingly.

(2) The wupreme Court shall thereupon hear and determine the
question so raised and shall remit the case with a copy of its judg-
went thereon to the court or judge whence it came to be then and there
dealt with as to justice appertains,

3. Lhere shall be no further appeal to the Supreme Court on any
point decided by it in any such case, nor, unless the value of the mat-
ter in dispute exceeds five hundred dollars, on any other point n
such case,

4. This section shall apply only to cases of a civil nature. R. 8.
¢ 135, ss. 72, 73 and T4.

Sections 72 and 73 of R. 8. c. 135, provided that when a
provincial legislature passed an Act providing therefor, the
Exchequer Court should have jurisdiction in controversies
between the Dominion and such Province, or between the
latter and any other Province or Provinces which had passed
a like Act, and an appeal should lie in any such case to the
Supreme Court. This provision will now be found in s. 32
of the Exchequer Court Act, ¢. 140 of these Revised Statutes.

The legislatures of Ontario (R. 8. 0. [1897] c. 49), Nova
Scotia (R. S. [1900] c. 154) New Brunswick (C. S. [1903]
¢. 110), British Columbia (R. S. [1897] c. 53), and Manitoba
(R. 8. [1902] c. 33, &. 7), have passed Acts consenting to the
exercise of the jurisdiction provided for by this section.

PROCEDURE IN APPEALS.

68. Proceedings in appeals shall, when not otherwise provided for
by this Act, or by the Act providing for the appeal, or by the general
rules and orders of the Supreme Court, be as nearly as possible in
conformity with the present practice of the Judicial Committee of
His Majesty’'s Privy Council. R, 8, ¢ 135, s 39,

The procedure in the Supreme Court is so fully provided
for in this and other Acts and by the rules of Court, that
there is little for this section to operate upon.

See notes to s. 82 as to practice of the Judicial Committee
on applications to dismiss for want of prosecution.
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For practice of the Committee, see Preston’s Privy
Council Practice and Safford & Wheeler's Practice.

TIME FOR APPEAL.

69. Except as otherwise provided, every appeal shall be brought
within sixty days from the signing or entry or pronouncing of the
judgment appealed from. 5051 V., ¢. 16, s. 57,

This provision only applies to appeals provided for by the
Supreme Court Act, and not to appeals in Criminal Caaes,
in Election Cases, from the Exchequer Court, from the Board
of Railway Commissioners, or under The Winding-up Act.

In Quebec Cases (ss. 40 and 46), the sixty days always
runs from the pronouncing of the judgment appealed from.
In other cases, it runs from the pronouncing of the judg-
ment, unless the settlement of the minutes of the judgment
appealed from is moved against in the court giving such
judgment, or some substantial question affecting the rights
of the parties has not been clearly disposed of thereby.
County of Elgin v. Robert, 36 8. C. R, 27.

As to the time when the sixty days begins to run, there
is no distinction between suits in equity and actions at law.

Id.

In O’Sullivan v. Harty, 13 S. C. R. 431, and Martley v.
Carson, 13 S. C. R. 439, the minutes were spoken to in the
court below, and the time for appealing ran from the entry
of judgment. See also Robblee v. Rankin, 11 S, C. R. 137;
Robertson v. Wigle, S. C. R. 214.

In Walmsley v. Griffith, 13 8. C. R. 434, and Martin v.
Sampson, 26 8. C. R. 707, it ran from the pronouncing of
the judgment.

By section 71 of this Act, the sixty days may be extended
by order of the court appealed from or a judge thereof.
But such extension will not avail to permit of an application
to the Supreme Court or a judge thereof for leave to appeal
when leave is necessary. Thus an application for special
leave under sec. 48 (¢) to appeal from a judgment of the
Court of Appeal for Ontario must always be made to the
Supreme Court within the sixty days. Canadian Mutual
Ins. Co. v. Lee, 34 8. C. R. 224. But the Court of Appeal
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for Ontario can grant such leave within the time as extend-
ed; Hamilton Brass Mfy. Co. v. Barr Cash & Package Carrier
Co., 38 8. C. R. 216.

The application for leave to appeal per sallum must also
be made within the sixty days. Barrelt v. Syndicat Lyon-
nais du Klondyke, 33 S. C. R. 667; Elgin v. Robert, 36 S. C.
R. 27%.

The delay prescribed by this section, is not suspended
during the vacations of the court. News Printing Co. v.
Macrae, 26 S. C. R. 695.

This section applies to appeals in matters of habeas corpus.
In re Smart, 16 S, C. R, 396,

NOTICE,

70. No appeal upon a special case or from the judgment upon a
motion to enter a verdict or non-suit upon a point reserved at the
trial, or from the judgment upon a motion for a new trial, shall be
allowed, unless notice thereof is given in writing to the opposite
party, or his attorney of record, within twenty days after the decis
sion complained of, or within such further time as the court appealed
from, or a judge thereof, allows. R, 8., ¢, 135, s. 41,

The cases referred to are those specified by ss. 39 (a) and
38 (a) and (b). “ Within 20 days after the decision com-
plained of ” would exclude the day upon which the decision
is rendered and include the last of the 20 days, unless the
last of such days should happen to fall on a holiday. See
rule 112 and notes.

There are other cases in which notice of appeal has to be
given:

(a) Criminal appeals—Notice of appeal has to be served
on Attorney-General for the proper Province within 15 days
atter the affirmance of conviction, or such further time as
the Supreme Court or a judge thereof allows.  Criminal
Code, sec. 1024. See Criminal Appeals.

(b) In Exchequer Appeals, including appeals in Admiralty
cases, notice of the setting down of the appeal must be given
within 10 days. Exchequer Court Act, sec. 82.

If the appeal is on behalf of the Crown a preliminary
notice takes the place of a deposit under the Act. Ex-
chequer CQourt Act, sec. 85.
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(¢) Election appeals—Notice of setting down an appeal
for hearing must be given within three days. Dominion
Controverted Elections Act, section 67. See Election Ap-
peals.

The notice is not an initiation of the appeal, and cannot
be set aside before the security has been given: Smith v.
Smith, 11 Ont. P. R. 6. And see as to effect of notice Reg.
v. McGauley, 12 Ont. P. R. 259; Ex parte Saffrey, 5 Ch. D.
365.

The Supreme Court or a judge thereof has no power to
extend the time for giving notice of appeal, but only “ the
Court appealed from or a judge thereof.”

The giving of a notice is a condition precedent (Vaughan
v. Richardson, 17 S. C. R. 703), which must be shewn to
have been complied with before the appeal can be allowed.
but when the notice has been given, either within the twen-
ty days or within the extended time fixed by a judge under
this section, the appellant would be obliged to bring his ap-
peal within the sixty days from the entry or pronouncing
of the judgment or to apply under section 71 for an exten-
sion.

The “ special case ” mentioned in section 70 has no refer-
ence to the case prepared, under Cons. Rule 413, for an
appeal to the Court of Appeal for Ontario. Therefore, the
latter Court overruled an objection to a bond for security
for costs of an appeal to the Supreme Court on the ground
that notice should have been given under said section, it
being contended that every appeal from that court is on a
“ gpecial case.” Draper v. Radenhurst, 14 Ont. P. R. 376.

EXTENSION OF TIME,

71. Notwithstanding anything herein contained the court proposed
to be appealed from, or any judge thereof, may, under special circum-
stances, allow an appeal, although the same is not brought within the
time hereinbefore prescribed in that behalf.

2. In such case, the court or judge shall impose such terms as to
security or otherwise as seems proper under the circumstances,

3. The provisions of this section shall not apply to any appeal in the
case of an election petition. R. 8., c¢. 135, s 42

The expression “allow an appeal * has led to some confu-
sion, The power given to the court below, or a judge thereof,
is only that of allowing the security after expiration of the
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time prescribed by section 69 within which the appeal must be
brought. See News Printing Co. v. Macrae, 26 S. C. R. 695.
In that case the Registrar held, affirmed by Girouard J.,
that he could not approve the security within the time as
extended. But see per Ritchie C.J. in Walmsley v. Griffith,
8. C. Dig. 113,

The judgment of the Court of Appeal in plaintiff’s favour
was pronounced on March 5th, 1889, On March 16th de-
fendant’s solicitors wrote to their clients suggesting an ap-
peal, but received no instructions until April 2nd. On
April 3rd, an application was made under sec. 42 (71) to ex-
tend the time for appealing. The only explanation given for
the delay was the production of a telegram to the solicitors
from an officer of the defendant company, giving instruc-
tions to appeal, and suggesting that the matter had been
overlooked by another officer. The court held that these
were not “special circumstances,” under this section, and
the application was refused. Rowlands v. The Canada
Southern Railway Co., 13 Ont. P. R. 93.

Approving of the security is a mode of allowing the appeal.
Fraser v. Abbott, S. C. Dig. 111; The Queen v. Taylor, 1 8.
C. R. 65: Walmsley v. Griffith, 13 S. C. R. 434; Vaughan v.
Richardson, 17 8. C. R. 703; News Printing Co. v. Macrae,
26 8. C. R. 695.

When a judge of the court below has made an order allow-
ing the security he is functus officio, and the appeal is then
subject to the jurisdiction of the Supreme Court. Orders
made in the cause by the court below after the allowance
of the security will be disregarded by the Supreme Court.
Lakin v. Nultall, 3 8. C. R. 691; Walmsley v. Grifiith, 8. C.
Dig. 113; Starrs v. Cosgrave Brewing and Malting Co., Ib.

The power of allowing an appeal under special circum-
stances is given by this section 71 only to the court below
or a judge thereof. Therefore if an application be made
to the Supreme Court or a judge thereof under section 75
it should be made within the sixty days given by section 69
or an extension thereof. Walmsley v. Griffith, S. C. Dig. 113.

The Court of Appeal for Ontario has held that no appeal
lies to that court from the order of a judge extending the time
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for appealing. Neill v. Travellers’ Ins. Co., 9 Ont. App. R.
54; Re Central Bank of Canada, 17 Ont. P. R. 395.

Wherever power is given to a legal anthority to grant or
refuse leave to appeal, the decision of that legal authority
is final and conclusive. Kz parte Stevenson, [1892] 1 Q. B.
394,

There would seem to be no power in either court to extend
the time for bringing an appeal under “ the Dominion Con-
troverted Elections Act.”

As to what are “ special circumstances ” within the mean-
ing of this section see authorities cited on page 1116 of the
Annual Practice, 1897, and in Wilson’s Judicature Acts, 6th
edition, page 446. Most of the cases will also be found in
Holmested & Langton’s Judicature Act, 3rd ed., page 136. See
also Langdon v. Robertson, 12 Ont. P. R. 139, approving of
Sievewright v. Leys, 9 Ont. P. R. 200; Re Gabourie, Casey v.
Gabourie, 12 Ont. P. R. 252; Platt v. Grand Trunk Railway
Co., 12 Ont. P. R. 380.

No uniform rule can be deduced from the cases, but if
any rule can be laid down it seems to be, that to do justice
in the particular case is above all other considerations, as
was said in Re Gabourie, supra. 1In Re Manchester Econom!c
Building Society, 24 Ch. D. 488, in which application for
special leave to appeal was made after the expiration of the
time fixed, Brett, M.R., says, at p. 497: “I know of no
rele other than this, that the court has power to give the
special leave, and exercising its judicial discretion, is bound
to give the special leave, if justice requires that that leave
should be given.”

NO WRIT REQUIRED.

72. No writ shall be required or issued for bringing any appeal in
any case to or into the Court, but it shall be sufficient that the party
desiring so to appeal shall, within the time herein limited in the case,
have given the security required and obtained the allowance of the
appeal.

2. Whenever error in law is alleged, the proceedings in the Supreme
Court shall be in the form of an appeal. R. 8., c. 135, s. 43.

See notes to preceding section.
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Sec. 75 provides for the security to be given.

Bat notice of appeal must be given in certain cases. See
section 70 and notes.

The proceedings subsequent to the allowance of the secur-
ity are governed by the Supreme Court Rules, when not
provided for speciaily by the Act.

CASE.

73. The appeal shall be upon a case to be stated by the parties,
or, in the event of difference, to be settled by the court appealed from,
or a judge thereof ; and the case shall set forth the judgment objected
to and so much of the pleadings, evidence, athaavits and docu-
ments as is necessary to raise the question for the decision of the
oourt. R, 8, ¢, 135, 8. 44.

e case cannot be filed unless it contains the formal
judgment of the court appealed from. Reid v. Ramsay,
S. C. Dig. 1101; Kearney v. Kean, Ib; Wallace v. Souther, Ib.
1102; St. Stephen v. Charlotte, Ib. 1104; In re Daly, 39 8. C.
R. 122,

In one case from British Columbia it was ordered that
the Registrar should be at liberty to file the case as received
without the formal order, the appellant within six weeks to
attach the formal order to the case and copies. Bank of
B. N. A. v. Walker, 8. C. Dig. 1101.

It ought also to contain the formal judgment order or
decree of the court of original jurisdiction. Wright v. Huron
S. C. Dig. 1101. Rule 7 provides that it shall contain copies
of all judgments made in the courts below.

And Rule 6 provides that in addition to the proceedings
mentioned in the section, the case shall invariably contain
a transcript of all the opinions or reasons for their judgment
delivered by the judges of the court or courts below, or a
certificate signed, by the clerk, or an affidavit that such rea-
sons cannot be procured, with a statement of the efforts
made to procure the same.

By Rule 7 it is required that the case shall also contain
a copy of any order which may have been made by the court
below or any judge thereof enlarging the time for appealing.

Rule 8 provides for the remitting of the case to the court
telow for correction, or in order that it may be made more
complete by the addition thereto of further matter. See
notes to sections 54, 55 and 56 as to amendments,
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The Registrar will not tax the costs of printing any im-
material documents which an appellant inserts in a case,
or allows to be inserted without protest. The appellant
should apply to a judge of the Supreme Court in chambers
for an order to dispense with unnecessary printing, but such
application should not be made until the case has been set-
tled, as provided by the section. Carrier v. Bender, S. C.
Dig. 1101.

The case should not contain matter that was not before
the court of original jurisdiction. Lionais v. The Molsons
Bank, 10 8. C. R. 526; Montreal Loan and Mortgage Co. v.
Fauteauz, 3 8. C. R. 411 at p. 425; Exchange Bank of Can-
ada v. Gilman, 17 8. C. R. 108.

Where, after the institution of proceedings in an appeal,
judges of the court below filed documents with the protho-
notary purporting to be additions to their respective opinions
such documents were improperly allowed to form part of the
case on appeal, and could not be considered by the appellate
court. Per Taschereau J., in Mayhew v. Stone, 26 8. C. R.
58.

The case should be filed within forty days after the
security required by the Act shall have been allowed, other-
wise the respondent may move to dismiss, pursuant to sec-
tion 82 of the Act. (Rule 9.)

But the Supreme Court or a judge thereof may extend the
time. (Rule 108.)

The case must be accompanied by a certificate under the
seal of the court below stating that the appellant has given
proper security to the satisfaction of the court whose judg-
ment is appealed from or of a judge thereof, and setting
forth the nature of the security to the amount of $500, as
required by the 75th section of the Act, and a copy of any
bond or other instrument by which security may have been
given must be annexed to the certificate. (Rule 10.) See
MecDonald v. Abbott, 3 8. C. R. 278. And see notes to sec-
tion 75 and Rule 10.

Rules 11 and 12 provide for the printing of the case and
regulate its style, size, number of copies to be printed and
deposited, ete.

8.R.C.—T7
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If these rules are not complied with or the press is not
properly corrected the registrar shall not file the case without
leave. Rule 13.

Rule 14 provides that, together with the case, the original
record and all exhibits and documentary evidence filed in the
case are to be transmitted to the registrar.

An application to amend a case should be made to a judge
in chambers and not to the court. Aetna Ins. Co. v Brodie,
8. C. Dig. 1099. But no application should be made with
respect to the contents of a case, or to dispense with print-
ing any part of it, until it has been settled between the
parties, or by a judge of the court below, pursuant to the
statute. Carrier v. Bender, S. C. Dig. 1101.

These rules as to printing do not apply to criminal appeals
and appeals in matters of habeas corpus under sec. 62 which
may be heard on a written case. (Rule 65.)

See rules 68 and 69 as to election appeals.

TRANSMISSION OF CASE.

74. The clerk or other proper officer of the court appealed from
shall, upon payment to him of the proper fees and the expenses bf
transmission, transmit the case forthwith after such allowance to
the Registrar, and further proceedings shall thereupon be had ac-
cording to the practice of the Supreme Court. R, 8, c. 135, s, 45.

This section should follow section 75. “Forthwith after
such allowance ” can only refer to the approval of security
under the latter. It cannot mean the allowance of the
appeal mentioned in sec. 71, for that only deals with the
case in which the appeal is not brought within sixty days.

By rule 9 if the case is not filed within forty days after
the security is allowed the respondent may move to dismiss
for want of prosecution.

The word “ forthwith ” in statutes and rules of court must
be construed with reference to the objects of the provision
and the circumstances of the case. Ex parte Lamb, 19 Ch.
D. 169; Mazwell v. Scarfe, 18 0. R. 529.

The case to be transmitted must be a printed case, and
no manuscript record should be forwarded to the Registrar
of the Supreme Court (except in election appeals, criminal
appeals, or appeals in matters of habeas corpus), unless the
Supreme Court or a judge thereof so orders. See notes to

preceding section,
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But in appeals from the Yukon Territorial Court the
Registrar has been directed to receive a typewritten case
certified by the clerk of the court and allow the appellant
to have it printed in Ottawa.

75. No appeal shall be allowed until the appellant has given proper
security, to the extent of five hundred dollars to the satisfaction of
the court from whose judgment he is about to appeal, or a judge
thereof, or to the satisfaction of the Supreme Court, or a judge
thereof, that he will effectually prosecute his appeal and pay such
costs and damages as may be awarded against him by the Supreme
Court.

2. This section shall not apply to appeals by or on behalf of the
Crown or in election cases, in cases in the Exchequer Court, in crim-
inal cases, or in proceedings for or upon n writ of habeas Corpug.

R. 8, e 135, s. 46. 5051 V., ¢, 16, s. 57,

The Lond may be in the following form
2. BOND FOR SECURITY OF COSTS.

(To be given under section 75 of the Supreme and Exchequer
Courts Act.)

Know all men by these presents, that we A, B., of the

. in the county of , and Province of

(‘ D. of the same place , and E, F. of the same place ’
are jointly and severally held, and firmly bound unto G. H., in the
penal sum of $500, for which payment well and truly to be mnde we
bind ourselves and each of us binds himself, our and each of our
heirs, executors and administrators firmly by these presents,

Dated this day of , AD, 18

Whereas a certain action was brought in the Queen’s Bench Divi-
sion of the High Court of Justice for Ontario by the said A. B.,
plaintiff, nuninst the said G. H., defendant, And whereas judgment
was given in the said Court against the said A. B., who appealed
from the said judgment to the Court of Ap[wnl for Ontario. And
whereas judgment was given in the said action in the said Iast
mentioned Court on the day of , AD, 19
And whereas the said A. B. complains that in giving of the last men-
tioned judgment in the said action upon the said appeal manifest
error hath intervened, wherefore the said A. B. desires to appeal
from the said judgment of the Court of Appeal for Ontario to the
Supreme Court of Canada.

Now the condition of this obligation is such, that if the said
A, B. shall effectually prosecute his said appeal and pay such costs
and damages as may be awarded against him by the Supreme Court
of Canada, then this obligation shall be void, otherwise to remain
in full force and effect,

Signed, sealed und} A. B. (sEAL.)

delivered in presence C. D. (SEAL.)
of E. F. (sEAL.)

If, during the appeal, an appellant is added or substituted for the
original appellant, either a new bond should be filed or an under-
taking by the sureties to be bound by the bond, notwithstanding the
change of parties,




SUPREME COURT ACT.

3. AFFIDAVIT OF EXECUTION,

I, X. Y., of the of in
. the County of , and Province
County of of , (occupation), make oath
To Wit: and say:
1. That I was personally present and did see the within instru-
ment duly signed, sealed and executed by A. B, C, D. and E, F,,
»f the parties thereto.
That the said instrument was executed at
3. That I know the said parties,
4. That 1 am a subscribing witness to the said instrument,
Sworn before me at
the of
the county of . XX
Province of  this
of AD, 19
(Signed)

Province of l
|

I Commissioner, ete,

4, AFFIDAVIT OF JUSTIFICATION BY SURETIES.

I, C. D, of the of . in the County of ’
and Province of . make oath and say, That I am a
resident inhabitant of the Province of , and am a free-
holder in the of aforesaid, and that 1 am
worth the sum of $1,000, over and above what will pay all my debts.

And I, E. of the of in the County of
and the lnwmw of ., make oath and say, That I am a resi-
dent inhabitant of the said Province of , and am a free-
holder in the of aforesaid, and that 1 am
worth the sum of $1.000, over and above what will pay all my
debts,

(Signed) C. D.
E. F.
The above named deponents,
C. D. and E. F., were severally
sworn before me in the
of in the County of o b
and Province of , this
day of AD 19 J
(Signed)
L Commissioner, etc,

The affidavit should be entitled in the court in which the security

is given,

See Jamieson v. London & Canadian L. & A, Co., 18 Ont.
P. R. 413, and Young v, Tucker, 18 Ont. P. R. 449, for ex-
amples of defective forms.

As to security in election appeals, see section 65 of the
Dominion Controverted Elections Act.

The security in Exchequer appeals is provided for by sec-
tions 82 and 85 Exchequer Court Act,
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Application for special leave to appeal under ¢ The Wind-
ing-up Act,” must be made to a judge of the Supreme Court
of Canada, while the security may be given to the satisfac-
tion either of the court below or a judge thereof. or of the

Supreme Court or a judge thereof.

In appeals in criminal cases, or in proceedings for or upon
a writ of habeas corpus no security is required,

Security may be given by payment of $500 into court, but
the appellant must obtain the approval of the Court or judge
in such case as well as where it is given by Lond. Macdonald
v. Abbott, 3 S. C. R. 278.

The provisions of this section must be stiictly followed.
The Court cannot dispense with it. Fraser v. Abbott. S. C.
Dig. 111. Nor can the respondent waive it or consent to a
reduction of the amount below $500. Holsten v. Cockburn,
35 8, C. R. 18%.

And the Court cannot admit an appeal in forma pauperis.
Fraser v. Abbott, S. C. Dig. 111. And in Dominion Cart-
ridge Co. v. Cairns, Sedgewick J., refused an application
for a certified copy of the record without payment of the
Court fees, on the ground of the applicant’s poverty.

On appeal from an order of a judge of the Supreme Court
of New Brunswick in chambers, discharging the bail to the
sheriff on an arrest under a writ of capias, it was held that
as the bail, the only parties really interested in the appeal,
were not beiore the Court, and not entitled to the benefit of
the bond for security for costs given by the plaintiff in the
action, the appeal must be quashed for want of proper secur-
ity. Secammell v. James, 16 S. C. R. 593.

And where an appeal was brought from the refusal of the
Supreme Court of Nova Scotia to admit the appellant as an
attorney, there was no person interested in opposing the ap-
plication or the appeal and no security for costs was given.
Held, that the Court had no jurisdiction to entertain the
appeal. In re Cahan, 21 S. C. R. 100.

Per Ritchie C.J., and Tascherean J.—Xxcept in the cases
specially provided for, no appeal can be heard by this court
unless the security for costs has been given as provided by
sec. 46 (75) of the Supreme and Exchequer Courts Act. Ib.
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The appellant is not a necessary party to the bond, but if
made a party he should sign it. Robertson v. Harris, 14 Ont.
P. R. 373, per Osler J A,

As a municipality has the ordinary right of suing and be-
ing sued, it can, as incident to such right, properly join in a
bond for security under this section given in a suit in which
it was a party. London and Canadian Loan and Agency Co.
v. Morris, 1 West. L. T. 215, per Taylor C.J.

The bond should not provide for security for anything but
the costs of the appeal, as required by section 75. Thus,
where the condition of the bond was that appellants should
“effectually prosecute their said appeal and pay such costs
and damages as may be awarded against them by the Supreme
Court of Canada, and shall pay the amounts by said judg-
ments respectively directed to be paid, either as a debt or
for damages or costs or the part thereof as to which the said
judgments may be affirmed if they or either of them be
affirmed only as to part, and all damages awarded against
the said Bank of Hamilton on such appeal,” the Registrar
refused to approve it. Bank of Hamilton v. Halstead, April
1897.

And a bond conditioned to pay costs *“in case the appeal
should be dismissed,” was refused in Bazinet v. Gadomy,
February, 1892. No such condition is attached to the secur-
ity by s. 75, and a respondent is not obliged to accept it.

In Laine v. Beland, February, 1896, a bond was refused for
a similar defect. See, too, Davidson v. Fraser, 17 Ont. P. R.
246.

An objection to the form of a bond should he by applica-
tion in chambers to dismiss. Union Bank v. Whitman, 16 S.
C. R. 410.

The application to the court below or a judge thereof to
have the security allowed must be made within the sixty days
limited by s. 69 subject to the right to make an application
under s. 71.

In every appeal the time within which an application may
to made to the Supreme Court or a judge thereof, is limited
to the sixty days, even if the time is extended by a judge of
the Court below. News Co. v. Macrae, 26 8. C. R, 695. But
see "Walmsley v. Griffith, S. C. Dig. 112, Even when
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the appeal comes direct from the court of original jurisdiction
under &, 42 (b) and (¢).

The approval of the security is a mode of allowing the
appeal, and after such approval has been given and appeal
allowed, the court below ceases to have any jurisdiction over
the case, except under the provisions relating to the stay of
execution (sce 76 et seq.); and any order thereafter mado
by the court below will be disregarded by the Supreme Court.
Walmsley v. Griffith, S. €, Dig. 113 ; Starrs v, Cosgrave Brew-
ing and Malting Co., Ib.

Where the order of the provincial court granting leave to
appeal made no provision as to costs in case of dismissal
for want of prosecution (“effectually prosecute his appeal”)
the Judicial Committee of the Privy Council held that the
said court had power to correct the omission in its order.
Milson v. Carter, 69 L. T. 735.

When an appeal from the Court of Queen’s Bench for
Lower Canada has been regularly allowed, and the case 18
before the Supreme Court, the Superior Court has no power

to suspend, by injunction, procecdings on the appeal. Me-
Manamy v. The City of Sherbrooke, 13 Legal News, 200,

An application in the Supreme Court to have the security
allowed should be made in chambers, and not to the full
court, and should be on notice, stating the nature of the secur-
ity. A copy of the bond should be served with the notice,
and the original filed in the Registrar’s office.

Where an application had been made to a judge in cham-
bers and refused, the Court refused to entertain a similar
application. McNab v. Wagler, 8. C. Dig. 1126.

But it is no bar to an application to the Supreme Court
or a judge thereof that a similar application has been made
to the court or a judge below, and refused. Ontario and
Quebec Railway Co. v. Marcheterre, 17 8. C. R. 141. This
is not an infringement of the rule that where a judge has
discretionary power the exercise of his discretion is final,
since the allowance of the appeal is a matter of right, and not
of discretion, where the requirements as to jurisdiction are
fulfilled.

The Court has no discretion to increase the amount of
security on appeal to the Supreme Court of Canada fixed by
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this section at $500, although there may be a number of re-
spondents all in different interests. Per Osler, J.A., Archer
v. Severn, 12 Ont. P, R. 472; Bonsack Machine Co. v. Falk,
Q. R. 9 Q. B. 355 per Hall, J.

In Wheeler v. Black, M. L. R. 2 Q. B. 159, it was held by
Cross J., of the Court of Queen’s Beneh (P.Q.), after con-.
sultation with the other members of that Court, that personal
security is suflicient, and that the surcties need not justify
on real estate. And an officer of the Court appealed from
may be a surety. Wilkins v. McLean, ¥ C. L. 'T. (Oce. N.),
5.

As to the effect of the hond in staying execution in certain
cases, see section 76,

The security required to obtain a stay of execution may
be given by the same instrument whereby the security under
section 75 is given. (Section 76 sub-section 3.) But this
only applies when the security is approved by the court be-
low or a judge thereof. In an application in the Supreme
Court the bond cannot be o encumbered,

In an application to a judge of the Court of Appeal the
object of the bond was not only to secure payment of the
costs which might be awarded by the Supreme Court of Can-
ada under section 75, but also, under section 76 (d), to pro-
cure a stay of execution of the judgment appealed from as
to the costs thereby awarded against the appellant.
The condition was “shall effectually prosecute the said ap-
peal and pay such costs and damages as may be awarded
against the appellant by the Supreme Court of Canada, and
shall pay the amount by the said mentioned judgment direc-
ted to be paid either as a debt or for damages or costs,” ete.
Held, that this did not cover the costs awarded against the
appellant by the judgment appealed from, as in strictness
the language refers to the judgment of the Supreme Court.
Robinson v. Harris, 14 Ont. P. R. 373.

By sub-section 27 of section 34 of the Interpretation Act,
it is provided that, “The expression ‘sureties’ means suffi-
cient sureties, and the expression ‘security’ means sufficient
security, and whenever these words are used, one person shall
be sufficient therefor, unless otherwise expressly required.”

As a rule there is no viva voce examination of sureties on
an application in the Supreme Court for approval of .a bond
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under section 75, though it has heen permitted in some cases.
If the respondent has not had sufficient time to satisfy him-
self as to the sureties the hearing on the application will be
enlarged to enable him to do so, and if necessary, both parties
will be permitted to file affidavits in respect of the suffi-
ciency of the security. Union Fire Ins. Co. v. Shoolbred,
May 28th, 1859,

Where security is given by deposit of money into Court
certain fees are payable under the tariff, namely, one per
cent. on the amount of the deposit, and %2 for the order

The order allowing such deposit should specify clearly its
purpose, and state that it was given to the satisfaction of a
Judge.

STAY OF PROCEEDINGS,

76. Upon the perfecting of such security, execution shall be stayed
in the original cause: Provided that :-

(a) If the juugment appealed from directs an assignment or de-
livery of documents or personal property, the execution of the judg-
ment shall not be staycd, until the things directed to be assigned or
delivered have been brought into court, or placed in the custody of
such officer or receiver as the court appoints, nor until security has
been given to the satisfaction of the court appealed from, or of a
judge thereof, in such sum as the court or judge directs, that the
appellant will obey the order or judgment of the Supreme Court;

(b) If the judgment appealed from directs the execution of a con-
veyance or any other instrument, the execution on the judgment shall
not be stayed, until the instrument has been executed and deposited
with the proper officer of the court appealed from, to abide the order
or judgment of the Supreme Court;

(¢) If the judgment appealed from directs the sale or delivery of
possession of real property, chattels real or immovables, the execution
of the judgment shall not be stayed, until security has been enterad
into to the satisfaction of the court appealed from, or a judge thereof,
and in such amount as the said last mentioned court or judge directs,
that during the possession of the property by the appellant he will
not commit, or suffer to be committed, any waste on the property,
and that if the judgment is affirmed, he will pay the value of the
use and occupation of the property from the time the appeal is brought
until delivery of possession thereof, and also, if the judgment is for the
sale of property anu the payment of a deficiency arising upon the sale,
that the appellant will pay the deficiency;

(d) If the judgment appealed from directs the payment of money,
either as a debt or for damages or costs, execution thereof shall not
be stayed, until the appellant has given security to the satisfaction
of the court appealed from, or of a judge thereof, that if the judg-
ment or any part tuereof is affirmed, the appellant will pay the amount
thereby directed to be paid, or the part thereof as to which the judg-
ment is affirmed, if it is affirmed only as to part, and all dammgas
awarded against tne appellant on such appeal.
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2. If the court appealed from is a court of appeal and the assign-
ment or conveyance, document, instrument, property or thing, as
aforesaid, has been deposited in the custody of the proper officer of
tue court in which the cause originated, the consent of the party
desiring to appeal to the Supreme Court, that it shall so remaid to
abide the judgment of the Supreme Court, shall be binding on him
anu shall be deemed a compliance with the requirements in that be
half of this section;

3. In any case in which execution may be stayed on the giving of
security under this section, such security may be given by the same
instrument whereby the security prescribed in the next preceding sec-
tion is given. R. 8, ¢, 135, s. 47.

77. When the security has been perfected and allowed, any judge
of the court appealed from may issue his fint to the sheriff, to whom
any execution on the judgment has issued, to stay the execution, and
the execution shall be thereby stayed, whether a levy has been made
under it or not;

2. If the court appealed from is a court of appeal, and execution
has been already stayed in the case, such stay of execution shall con-
tinne without any new fiat, until the decision of the appeal by the
Supreme Court;

3. Unless a judge of the court appealed from otherwise orders no
poundage shall be allowed against the appellant, upon any judgment
appealed from, on which any execution is issued before the judge's
fiat to stay the execution is obtained. R. 8., c. 135, s. 48,

78. If, at the time of the receipt by the sheriff of the fiat, or of a
copty thereof, the money has been made or received by him, but not
paid over to the party who issued the execution, the party appealing
may demand back from the sherif the amount made or received un-
der the execution, or so much thereof as is in his hands not paid
over, and in default of payment by the sheriff, upon such demand, the
party appealing may recover the same from him in an action for
money had and received, or by means of an order or rule of the court
appealed from. R, 8, c. 135, s 49,

79. 1f the judgment apprealed from directs the delivery of perish-
able property, the court appealed from, or a judge thereof, may order
the property to be sold and the proceeds to ho paid into court, to abide
the judgment of the Supreme Court. R. 8., c. 135, s. 50,

See Holmsted and Langton, Judicature Act, 3rd ed., pp.
1064 et seq., for like rules in Ontario and decisions thereon.

On an appeal to the Court of Appeal for Ontario, the ap-
pellant had deposited money in court as security for costs
and obtained a stay of execution. His appeal being dis-
missed he was allowed to deposit a further sum of $500 as
security under section 46 (75) for an appeal to the Supreme
Court, and it was held that the stay of execution operated in
respect of the further appeal, and a new order was not neces-
eary. Agricultural Ins. Co. of Waiertown v. Sargent, 16
Ont. P. R. 397.
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Security against waste is not required in an action en
déclaration d’hypothéque as there is a personal recourss
against the holders of the immovables under Acts 2054-5.
C. C. Consumers’ Cordage Co. v. Converse, 2 Que. P. R. 54,
per Hall J.

On appeal from a judgment condemning appellant to pay
$37,500 when he had $30,400 to his credit in a bank he ap-
plied for leave to pay the latter sum into court and give
security for the balance instead of the whole amount in order
to stay execution. The Court held that it had no jurisdie-
tion to make such order. Villeuz v. Price & Ordway, S. C.
Dig. 108.

A judge in chambers should not grant an order staying
execution of a judgment when applicant has had an oppor-
tunity to apply to the full Court. Dawson v. Macdonald,
8. C. Dig. 1135, per Taschereau J.

The Court of Appeal for Ontario has no jurisdiction to
stay proceedings pending an application for leave to appeal
to the Supreme Court under sction 48 (¢). Royal Templars
v. Hargrove, 2 Ont. L. R. 126.

The Superior Court, Quebec, will not stay execution on the
mere affidavit of the unsuccessful party that he intends to
appeal to the Privy Council. . Macdougall v. Montreal Street
Ry. Co., Q. R. 24 8. C. 509.

A judge of the Supreme Court cannot stay proceedings
on granting leave to appeal under the Winding-up Act. In
re ('ushing Sulphite Fibre Co., January, 1906.

And he cannot stay proceedings pending an appeal from
the judgment of the Court to the Judicial Committee of the
Privy Council. Adams & Burns v. Bank of Montreal, 31 8.
C. R. 223.

DISCONTINUANCE,

80. An appellant may di inue his pr di by giving to the
respondent a notice entitled in the Supreme Court and in the cause,
and signed by the appellant, his attorney or solicitor, stating that
he discontinues such proceedings.

2. Upon such notice being given, the respondent shall be at once
entitled to the costs of and occasioned by the proceedings in appeal ;
and may, in the court of original jurisdiction, either sign judgment
for such costs or obtain an order from such court, or a judge thereof,
for their payment, and may take all further proceedings in that court
as if no appeal had been brought. R. 8, c. 135, s. 51,
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See Rule 62 as to costs of appeal.

The respondent should file the notice of the discontinu-
ance in the office of the Registrar of the Supreme Court,
and obtain an appointment to tax the costs of the proceed-
ings in appeal.

CONSENT TO REVERSAL.

81. A respondent may consent to the reversal of the judgment
appealed against, by giving to the appellant a notice entitled in the
Rupr » Court and in the cause, and signed by the respondent, his
attorney or solicitor, stating that he consents to the reversal of the
Juugment ; and thereupon the Court, or any judge thereof, shall pro
nounce judgment of reversal as of course, R, 8, c. 135, s, &

A poliey of life insurance provided that if the premium
was not paid when due the policy would be void. A note

given for the preminm was renewed at maturity and a second

renewal was unpaid at death of the insured, but while it was
running the policy was assigned for value with consant of
the company. In a suit in equity by the assignee his bill
was dismissed at the hearing, but on appeal to the full Court
the judgment dismissing it was reversed and judgment given
against the company, two of the five Judges dissenting, The
company appealed to the Supreme Court and counsel for
plaintiff filed a consent that the appeal should be allowed.
Confederation Life Assur. Co. v. Wood, Mav. 1902. (Cout
(Cas, 265

In an action against the C'rown for refund of duties the
suppliant obtained judgment in the Privy Council and then
proceeded in the Exchequer Court to recover interest which
the Court refused. The suppliant appealed to the Supreme
Court pending which the C'rown applied by petition to the
Judicial Committee for a declaration that suppliants were
not entitled to interest. The petition was dismissed, their
Lordships stating that interest should be allowed and the
Crown then filed a consent in the Supreme Court for the
reversal of the judgment of the Exchequer Court. Toronto
Ry. Co. v. The Queen, October, 1897,

DISMISSAL FOR DELAY.

82. If an appellant unduly delays to prosecute his appeal, or fails
to bring the appeal on to be heard at the first session of the Supreme
Court, after the appeal is ripe for hearing, the respondent may, on
notice to the appellant, move the Supreme Court, or a judge thereof
in chambers, for the dismissal of the appeal:

2. Such order shall thereupon be made as the said Court or judge
deems just. R. 8., ¢. 135, s. 53.
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Rule 9 of the Supreme Court provides, that if the appel-
lant does not file his case in appeal with the Registrar, within
forty days after the sccurity required by the Act is al-
lowed, he shall be considered as not duly prosecuting his
appeal, and the respondent may move to dismiss. The time
may be extended by the Supreme Court or a judge thereof.

(Rule 108).

But any unreasonable delay will expose the appellant to
a motion to dismiss. And if the motion be granted by a
judge in chambers in the reasonable and proper exercise
of his discretion the Court will not interfere. Whitfield v.
The Merchants Bank, S. C. Dig, 11105 Winnipeg v. Wright,
13 S. C. R. 441. In Whitfield v. The Merchants Bank, it
was held that respondent not being ready to proceed was no
excuse for delay on the part of the appellant.

And such a motion should be made in the first instance
to a judge in chambers. Martin v. Roy. S. C. Dig, 1111.

In election appeals it was formerly considered that motions
to dismiss for want of prosecution must be made to the
Court; North York Election Case, S. C. Dig. 1113; but in
the Halton Election Case, 19 S, (. R. 557, the Court referred
such a motion to a judge in chambers, and since then the
Registrar has heard them. Chicoutimi and Saguenay Elec-
tion Case, S. C. Dig. 1113.

Rule 59 provides that unless an appeal is brought on for
hearing by the appellant within one year next after the
security shall have been allowed, it shall be held to have been
abandoned without any order to dismiss being required, un-
less the Supreme Court or a judge thereof shall otherwise
order.

See Rule 108 and notes for other cases relating to the

granting or refusing an extension of time for the prosecution
of appeals.

By rule 29 each party to an appeal must deposit twenty-
five copies of his factum with the Registrar at least fifteen
days before the first day of the sessions at which the appeal
is to be heard, and rule 32 provides that if the appellant does
not deposit his factum within said time, respondent may
move to dismiss the appeal for delay.
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In Foran v. Handley, Mar., 1892, the Registrar had order-
ed that the appeal stand dismissed if the case was not filed
at a certain date and he afterwards vacated his order and
granted a further extension on satisfactory excuse for the de-
lay being shown.

DEATIH OF PARTIES,

83. In the event of the death of one of several appellants, pending
the appeal to the Supreme Court, a suggestion may be filed of his
death, and the proceediu may, thereupon, be continued at the suit
of and against the surviving appellant, as if he were the sole appel
lant. R. 8, ¢ 135, s. b4

84. In the event of the death of a sole appellant, or of all the
appellants, the legal representative of the sole appellant, or of the
last surviving appellant, , by leave of the Court or a judge, file
a suggestion of the death, and that he is such legal representative, and
the proceewings may thereupon be continued at the suit of and against
such legal representative as the appellant.

2. If no such suggestion is made, the respondent may proceed to
an affirmance of the judgment, according to the practice of the Court,
or take such other proceedings as he is entitled to. R. 8., e¢. 135,

5.

85. In the event of the death of one of several respondents, a sug
gestion may be filed of such death, and the proceedings may be con
tinued against the surviving respondent. R. 8., ¢. 135, s. 56,

86, Any suggestion of the death of one of several appellants or of
a sole appellant or of all the appellants or of one of several respond-
ents, if untrue y on motion be set aside by the Court or a judge.
R. 8., c. 135, ss, , 55 and 56.

87. In the event of the death of a sole respondent, or of all the
respondents, the appellant may proceed, upon giving one month’s
aptice of the appeal and of his intention to continue the same, to
the representative of the deceased party, or if no such notice can bLe
given, then upon such notice to the parties interested as a judge of
the Supreme Court directs. R. 8., e. 135, s, 57.

88. In the event of the death of a sole plaintiff or defendant before
the judgment of the court in which an action or an appeal is pend
ing is delivered, and if such judgment is against the deceased panrty,
his legal representatives, on entering a suggestion of the death, shall
be entitled to proceed with and prosecute an appeal in the Supreme
Court, in the same manner as if they were the original parties to the
snit. 62 V., c. 37, 8. 3.

89. In tue event of the death of a sole plaintiff or sola defendan.t
before the judgment of the court in which an action or an appeal is
pending is delivered, and if such judgment is in favour of such de
ceased party, the other party, upon entering a suggestion of the death
shall be entitled to prosecute an appeal to the Supreme Court against
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the legal representatives of such deceased party. Provided that the
time limited for appealing shall not run until such legal representa
tives are appointed. 52 V., ¢. 37, 5. 4.

These provisions relate only to the contingency of the
death of a party to the appeal. But Rule 50 supplements
these sections by providing as follows: “In any case not
already provided ior by the Act, in which it becomes essen-
tial to make an additional party to the appeal, either as ap-

pellant or respondent, and whether such proceeding becomes

necessary in consequence of the death or insolvency of any
original party, or from any other cause, such additional party
may be added to the appeal by filing a suggestion which may
be in the Form C, in the schedule to these rules.”

Rules 51 and 53 provide a mode of setting aside such sug-
gestion, and of trying any question of fact arising out of it,
and rule 52 for serving notice on the opposite party.

In the event of the death of a party interested in an ap-
peal between the hearing of the appeal and the delivery of
Judgment, the judgment of the Supreme Court will be enter-
ed nune pro tune as o: the date of hearing. Merchants’ Bank
v. Smith; Merchants’ Bank v. Keefer; Ontario and Quebec
Railway Co. v. Philbrick, 8. C. Dig. 1131.

As a general rule the appeal must be heard on the * case”
as transmitted to the Court.

In an appeal from Quebee, where it was sought to add
a party as co-respondent on the ground that he had obtained
from the respondents a notarial assignment of all their in-
terest in the suit, made prior to the hearing of the case by the
Court of Appeal of the Province, the Supreme Court held
that the application to add the assignee should have been
made on the earliest opportunity to the Court below, and
was not one the Supreme Court should be called upon to
decide. Dorion v. Crowley, S. C. Dig. 1130.

But where a party has been improperly joined, as co-plain-
tiff or co-defendant, the Supreme Court will order him to be
struck out of the record. Caldwell v. Stadacona F. & L. Ins.
Co., 11 8. C. R. 212.

And where a party was, by the judgment of the Court,
made liable for the costs of the appeal, although he had in
fact not been a party to such appeal, nor interfered in the




112 SUPREME COURT ACT. [ Sec. 90

appeal by depositing a factum, or appearing by counsel at
the argument, the judgment was amended by the Court.
Long v. Hancock (not reported).

And where parties, other than those on the record, have
an interest entitling them to prosecute an appeal in the name
of the plaintiff on the record, the Supreme Court will per-
mit them to do so, on such terms as may seem just. Lang-
try v. Dumoulin, 13 8. C. R. 258,

Where a party was not in the case as originated, but re-
ceived notice of appeal, and was represented by counsel at
the hearing, he was allowed to tax his costs of the appeal.
Hogaboom v. Receiver-General, December, 1897,

Where the unsuccessful party to a suit died after verdict
and before judgment on a rule for a new trial, and judg-
ment nunc pro tunc as of a day prior to his death was en-
tered by order of a judge, and a suggestion of the death
entered on the record, the Court refused to quash an appeal
by his executors. Muirhead v. Sheriff, 14 Can. S. C. R. 735.

But where, in an action against a railway conductor for
damages on account of personal injuries caused by negligence
of the defendant, the plaintiff died between the verdict of
non-suit and the judgment of the full court granting a new
trial, a suggestion of his death being entered on the record,
an appeal by the defendant against his executors was quash-
ed, it being held that an entirely new cause of action had
arisen under (. 8. N. B. c. 86, the equivalent in New Bruns-
wick of Lord Campbell’s Act, the original cause of action be-
ing entirely gone, and incapable of being revived. White v.
Parker, 16 8. C. R. 699.

ENTRY OF CAUSES,

90. The appeals set down for hearing shall be entered by the Reg-
istrar on a lm divided into three parts, and numbered and headed
as follows : “Number one, Maritime Provinces Cases;” “ Number two,
Quebec Cases:” * Number three, Ontario Cases;” and the Registrar
shall enter all appeals from the Provinces of Novn Scotia, New Bruns-
wick and Prince Kdward Island on part numbered one, and all ap-
peals from the Province of Quebec on part numbered two, and all ap-
peals from the provinces of Ontario, Manitoba, British Columbia,
Saskatchewan, Alberta, and the Yukon Territory, on part numbered
three, in the order in which they they are rmpectlvely received ; and
such appeals shall be heard and disposed of in the order in which
they are so entered, unless otherwise ordered by the Court.

2 The Court may by order wirect in what order the cases in part
number one and part number three shall be entered: Provided that
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at the October sittings of the Court the appeals entered on part
‘oumber two shall be first heard, then those entered on part num-
ber three, and finally those entered on part number one, R. S,
c. 135, s, O8;—0061 V., c. 16, 8. BT;—52 V., ¢. 37, s. 5;—04D5 V,,
V., ¢ 25, 5. b

The order that has been adopted pursuant to this section
is to put cases from the most distant province at the head,
and those from the nearest province at the foot of the re-
spective lists. Thus, in list No. 1 the order would be 1,
Prince Edward Island; 2, Nova Scotia, and 3, New Bruns-
wick cases; and in list No. 3, Yukon Territory, British Col-
umbia, North-West Territories, Manitoba and Ontario.

Criminal and habeas corpus appeals are always given pre-
cedence and placed at the head of the list. Election Appeals
are, as a rule, placed together before number one mentioned
in the section, as are also appeals from the Board oi Railway
Commissioners.

EVIDENCE.

91. All persons authorized to administer affidavits to be used in
any of the superior courts of any Province, may administer ogths,
affidavits and affirmations in such Province to be used in the Supreme
wourt. R. 8, ¢ 185, s. 01.

92. The Governor in Council may, by commission, from time to
time, empower such persons as he thinks necessary, within or out of
Canada, to administer oaths, and take and receive affidavits, declara-
tions and affirmations in or concerning any proceeding had or to be
had in the Supreme Court.

2. Every such oath, affidavit, declaration or affirmation so taken or
made shall be as valid and of the like effect, to all intents, as if it
had been administered, taken, sworn, made or affirmed before the
court, or before any judge or competent officer thereof in Canada.

3. Every commissioner so empowered shall be styled “a commis-
sioner for administering oaths in the Supreme Court of Canada.”
. 8., c. 135, s 92

93. Any oath, affidavit, affirmation or declaration concerning any
proceeding had or to be had in the Supreme Court administered,
sworn, affirmed or made out of Canada shall be as valid and of like
effect to all intents as if it had been administered, sworn, affirmed or
made before a commissioner appointed under this Act, if it is so ad-
ministered, sworn, affirmed or made out of Canada before,—

(a) any commissioner authorized to take affidavits to be used in

His Majesty's High Court of Justice in England: or,

(b) any notary public and certified under his hand and official
seal : or,

(¢) a mayor or chief magistrate of any city, borough, or town
corporate in Great Britain or Ireland, or in any colony or
possession of His Majesty out of Canada, or in any foreign
country, and certified under the common seal of such city,
borough, or town corporate: or,

S8R0 —8
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(d) a judge of any court of superior jurisdiction in any colony
or possession of His Majesty, or dependency of the Crown
out of Canada; or,

(e) any consul, vice-consul, acting consul, pro-consul or consular
agent of His Majesty exercising his functions in any for-
eign place and certified under his official seal. R. 8., c. >
s, 93.

94. Bvery document purporting to have affixed, imprinted or sub-

scribed thereon or thereto the signature of any,—

(@) commissioner appointed under this Act; or,

(b) person authorized to take affidavits to be used in any of the
superior courts of any province; or,

(¢) commissioner authorized to receive affidavits to be used in
His Majesty's High Court of Justice in England; or,

}d) notary public under his official seal; or,

e¢) mayor or chief magistrate of any city, borough or town
corporate in Great Britain or Ireland, or in any colony or
possession of His Majesty out of Canada, or in a foreign
country, under the common seal of the corporation; or,

(f) judge of any court of superior jurisdiction in any colony or
possession of His Majesty, or dependency of the Crown out
of Canada under the seal of the court of which he is such
judge; or,

(g) consul, vice-consul, acting consul, pro-consul or consular agent
of His Majesty exercising his functions in any foreign place
under his official seal ;

in testimony of any oath, ulﬁdnvu affirmation or declaration having
been admlmuteu-d. sworn, affirmed or made by or before him, shall
be admitted in evidence without proof of any such numnture or seal
or of the official character of such person, R. 8., c. 135, s. 94.

95. No informality in the heading or other formal requisites of any
affidavit, declaration or affirmation, made or taken before any person
under any provision of this or any other Act, shall be an objection
to its reception in evidence in the Supreme Court, if the court or
juuge before whom it is tendered thinks proper to receive it; and if
the same is actually sworn to, declared or affirmed by the person
making the same vefore any person duly authorized thereto, and is
received in evidence, no such informality shall be set up to defeat an
indictment for perjury. R. 8, c. 135, s

96. If any party to any piroceeding had or to be had in the Supreme
Court is desirous of having therein the evidence of any person, whether
a party or not, or whether resident within or out oi Canada, the Court
or any judge thereof, if in its or his opinion it is, owing to the ab-
sence, age or infirmity, or the distance of the residence of such person
from the place of trial, or the expense of taking his evidence other-
wise, or for any other reason, convenient so to do, may, upon the
application of such party, order the examination of any such person
upon oath, by interrogatories or otherwise, before the Registrar of
the Court, or any commissioner for taking affidavits in the Court, or
any other person or persons to be named in such order, or may order
the issue of a commission under the seal of the Court for such ex-
amination,

2. The court or a judge may by the same or any subsequent order,
give all such directions touching the time, place and manner of such
examination, the attendance of the witnesses and the production of
papers th:-n-nt, and all matters connected therewith, as appears rea-
sonable, R, e, 135, 8. 96,
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97. Every person authorized to take the examination of any witness,
in pursuance of any of the provisions of this Act, shall take such
examination upon the oath of the witness, or upon affirmation, in any
case in which affirmation instead of oath is allowed by law. R. 8.,
c. 135, 8. 97.

98. The Supreme Court, or a judge thereof, may, if it is considered
for the ends of justice expedient so to do, order the further examina-
tion before either the Court or a judge thereof, or other person, of
any witness; and if the party on whose behalf the evidence is ten-
dered neglects or refuses to obtain such further examination, the Court
or judge, in its or his discretion, may decline to act on the evidence,
R. 8, c. 135, s 98

99. Such notice of the time and place of examination as is pre-
scribed in the order, shall be given to the adverse party. R. 8., ¢. 135,
s 99.

100. When any order is made for the examination of a witness,
and a copy of the order, together with a notice of the time and place
of attendance, signed by the person or one of the persons to take the
examination, has been duly served on the witness within Canada,
and he has been tendered his legal fees for attendance and travel, his
refusal or neglect to attend for examination or to answer any proper
question put to him on examination, or to produce any paper which
he has been notified to produce, shall be deemed a contempt of court
and may be punished by the same process as other contemyits of court :
Provided that he shall not be compelled to produce any papers which
he would not be compelled to produce, or to answer any question
which he would not be bound to answer in court. R. 8, ¢, 135, 5. 100,

101. If the parties in any case pending in the court consent, in
writing, that a witness may be examined within or out of Canada
by interrogatories or otherwise, such consent and the proceedings
had thereunder shall be as valid in all respects as if an order
had been made and the proceedings had thereunder. R. 8. c. 135,
s. 101,

102. All examinations taken in Canada, in pursuance of any of the
provisions of this Act, shall be returned to the Court; and the de-
positions, certified under the hands of the person or oneé of the per-
sons taking the same, may, without further proof, be used in evidence,
saving all just exceptions. R. 8, ¢, 135, 8. 102,

103. All examinations taken out of Canada, in pursuance of any
of the provisions of this Act, shall be proved by affidavit of the due
taking of such examinations, sworn before some commissioner or
other person authorized under this or any other Act to take such affi-
davit, at the place whera such examination has been taken, and shall
be returned to the Court; and the depositions so returned, together
with such affidavit, and the order or commission, closed under the
hand and seal of the person or one of the persons authorized to take
the examination, may, without further proof, be used in evidence,
saving all just exceptions, R. 8., ¢. 135, s. 103.

104. When any examination has been returned, any party may give
notice of such return, and no objection to the examination being read
shall have effect, unless taken within the time and in the manner
prescribed by general order. R, 8. ¢ 135, s, 104,
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GENERAL PROVISIONS,

105. The process of the Court shall run throughout Canada, and
shall be tested in the name of the chief justice, or in case of a vacan-
¢y in the office of chief justice, in the name of the senior puisné judge
of the Court, and shall be directed to the sheriff of any county or
other judicial division into which any Province is divided.

2. The sheriffs of the said respective counties or divisions shall be
deemed and taken to be ex officio officers of the Supreme Court, and
shall perform the duties and functions of sheriffs in connection with
the Court.

3. In any case where the sheriff is disqualified, such process shall
be directed to any of the coroners of the county or district. R. 8,,
e 135, s 105 ;—50-51 V,, ¢, 16, s. 57.

In Black v. Huot, Cout. Cas. 106, a writ of fieri facias was
issued out of the Supreme Court, to levy the costs of an order
refusing to approve security on the appeal and directed to
to sheriff of the District of

See rules 72 to 19 for writs of habeas corpus and rules 120
to 140 for writs for payment of money.

106. Every commissioner for administering oaths in the Supreme
Uourt, who resides within Canada, may take and receive acknowledg-
ments or recognizances of bail, and all other recognizances in the
Supreme Court. R. 8, ¢, 133, s. 106;—850-51 V., c. 16, s. 57.

107. An order in the Supreme Court for payment of money,
whether for costs or otherwise, may be enforced by such writs of
execution as the Court prescribes, 50-51 V,, ¢. 16, 8. 57,

Rules 120 to 140 provide for the issue of writs under this
section.

108, No attach as for ¢ pt shall issue in the Supreme
Court for the non-payment of money only. 50-51 V., e. 16, s 57.

109. The judges of the Supreme Court, or any five of them, may,
from time to time, make general rules and orders ;—

(@) for regulating the procedure of and in the Supreme Court, and
the bringing of cases before it from courts appealed from or otherd
wise, and for the effectual execution and working of this Act, and
the attainment of the intention and objects thereof ;

(b) for empowering the Registrar to do any suchsthing and trans-
act any such business as is specified in such rules or orders, and to
exercise any authority and jurisdiction in respect of the same as is
now or may hereafter be done, transacted or exercised by a judge
of the Court sitting in chambers in virtue of any statute or custom
or by the practice of the Court;

(c) for fixing the fees and costs to be taxed and allowed to, and
r(-e‘;vi\'od and taken by, and the rights and duties of the officers of the

urt

(d) for awarding and regulating costs in such court in favour of
and against the Crown, as well as the subject;
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(e¢) with respect to matters coming within the jurisdiction of the
Court, in regard to references to the Court by the Governor in Coun-
cil, and in particular with respect to investigations of questions of fact
involved in any such reference.

2. Such rules and orders may extend to any matter of procedure
or otherwise not provided for by this Act, but for which it is found
necessary to provide, in order to insure the proper working of this
Act and the better attainment of the objects thereof,

3. All such rules which are not inconsistent with the express pro-
visions of this Act shall have force and effect as if herein enacted.

2, Oopies of all such rules and orders shall be laid before both
Houses of Parliament at the session next after the making thereof.
5051 V., c. 16, s, 57;—54-556 V., c. 25, s. 4.

Section 31 (g) of the Interpretation Act provides that “if
a power is conferred to make any rules, regulations or by-
laws the power shall be construed as including a power, exer-
cisable in the like manner, and subject to the like consent
and conditions, if any, to rescind, revoke, amend or vary
the rules, regulations, or by-laws and make others.

The Court has recently rescinded the rules hitherto in
force and made others coming into operation 1st September,
1907. See Part I11.

110. Any moneys or costs awarded to the Crown shall be paid to
the Minister of Finance, and he shall pay out of any unappropriated
moneys forming part of the Consolidated Revenue Fund of Canada,
any moneys or costs awarded to any person against the Crown, 30-
51 V., c 16, s. 57,

111. All fees payable to the Registrar under the provisions of this
Act shall be paid by means of stamps, which shall be issued for that
purpose by the Minister of Inland Revenue, who shall regulate the
sale thereof -

2. The proceeds of the sale of such stamps shall be paid into the
Consolidated Revenue Fund of Canada. R. 8., c. 135, s, 111,
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PART II.
APPEALS UNDER SPECIAL ACTS.

. Under the Criminal Code.

. Under the Exchequer Court Act.

. Under the Controverted Elections Act.
/. Under the Railway Act.

/. Under the Winding-up Act.

APPEALS UNDER THE CRIMINAL CODE.

Appeals to the Supreme Court of Canada in criminal cases
were at first provided for in the Supreme and Exchequer
Courts Act, but when the Criminal Code of 1892 came into
force the sections of said Act making such provision were
repealed and the appeal is now governed by the provisions of
the Code.

The present Code is c. 146 of The Revised Statutes, 1906.
The appeal to the Supreme Court is given in sections 1013,
1024 and 1025 of that Act.

1013. An appeal from the verdict or judgment of any court or
judge having jurisdiction in criminal cases, or of a magistrate pro-
ceeding under section seven hundred and seventy-seven, on the trial
of any person for an indictable offence, shall lie upon the application
of such person if convicted, to the court of appeal in the cases here-
inafter provided for, and in no others.

2. Whenever the judges of the court of appeal are unanimous in
doc:idinlg an appeal brought before the said court their decision shall
be final,

3. If any of the Judges dissent from the opinion of the majority.
an appeal shall lie from such decision to the suprome Court of Canada
as hereinafter provided. 55-56 V., ¢. 29, s, 742

1024. Any person convicted of any indictable offence, whose con-
viction has been affirmed on an appeal taken under section ten hun-
dred and thirteen may appeal to the Supreme Court of Canada against
the affirmance of such conviction: Provided that no such appeal
can be taken if the court of appeal is unanimous in affirming the con-
viction, nor unless notice of appeal in writing has been served on the
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Attorney General within fifteen days after such affirmance or such
further time as may be allowed by the Supreme Court of Canada or
a judge thereof.

2. The Supreme Court of Canada shall make such rule or order
thereon, either in affirmance of the conviction or for granting a
new trial, or otherwise, or for granting or refusing such application,
as the justice of the case requires, and shall make all other necessary
rules and orders for carrying such rule or order into effec

4. Unless such appeal is brought on for hearing by the appellant at
the session of the Supreme Court during which such affirmance takes
place, or the session next thereafter if the said court is not then in
session, the appeal shall be held to have been abandoned, unless other-
wise ordered by the Supreme Court or a judge thereof,

4. The judgment of the Supreme Court shall, in all cases, be final
and conclusive, 55-06 V., c. 20, s, 750,

1025. Notwithstanding any royal prerogative, or anything con-
tained in the Interpretation Act or in the Supreme Court Act, no
appeal shall be brought in any criminal case from any judgment or
order of any court in Canada to any court of appeal or authority,
by which in the United Kingdom appeals or petitions to His Majesty
in Council may be heard. 55-06 V., ¢. 20, 5. Tol.

INTERPRETATION OF TERMS.

Section 2 sub-sections (2) and (%) of the Code contain
the following interpretation of terms.

(2) “Attorney General” means the Attorney General or Solicitor
General of any province in Canada in which any proceedings are
taken under this Act. and, with respect to the North-west Territories
and the Yukon Territory, the Attorney General of Canada;

(7) “court of appeal " includes,

(@) in the province of Ontario, the Court of Appeal for Ontario,

() in the province of Quebec, the Court of King's Bench, appeal
side,

(¢) in the provinces of Nova Scotia, New Brunswick, and British
Qolumbia, the Supreme Court in bane,

(d) in the province of Prince Edward Island, the Supreme Court,

(e) in the province of Manitoba, the Court of Appeal,

(f) In the provinces of Saskatchewan and Alberta, the Supreme
Court of the North-west Territories in bane, until the same is abol-
ished, and fhereafter such court as is by the legislature of the said
provinces respectively substituted therefor:

(g) in the Yukon Territory, the Supreme Court of Canada;

(f) The legislatures of the Provinces of Saskatchewan and
Alberta have passed acts providing for the establishment of
a Supreme Court in each.

According to the terms of section 1013 an appeal would
lie from a conviction under Part XVIII of the Code relating
to speedy trials, from a conviction on indictment, and from a
conviction by a magistrate under section Y77, namely, in case
of the summary trial of an indictable offence by consent of
the prisoner.
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The only case of an appeal where the convietion was by a
magistrate is that of Saunders v. The King, 33 8. C. R. 382,
in which the appellants were convieted by keeping a common
betting house. In Lafferty v. Lincoln, 38 8. C. R. 620, in
which respondent was convieted for practising medicine with-
out license, the Court apparently considered it was not a
criminal e and granted leave to appeal under the pro-
visions of section 37 (¢) of the Supreme Court Act.

There is no appeal unless the conviction is affirmed.
Hence an appeal does not lie from a judgment ordering a
new trial.  Viauw v. The Queen, 29 8. C. R. 90.

Nor does an appeal lie if the judgment of the Court of
Appeal is unanimous,

In Amer v. The Queen, 2 8. (. R. 592, it was held that
the affirmance of a conviction by two judges of the Court
of Queen’s Bench for Ontario, the third judge of said Court
being absent, was the affirmance by a unanimous Court with-
in the meaning of the Act.

Where a motion for a reserved case made on two grounds
was refused, and the Court of Queen’s Bench for Lower Can-
ada was unanimous in sustaining the refusal as to one of
such grounds but not as to the other, it was held that an ap-
peal to the Supreme Court could only be based on the one
ag to which there was a dissent. Meclntosh v. The Queen,
23 8. C. R. 180. And see Gilbert v. The King, 38 8. C. R.
284.

Contempt of Court is a criminal proceeding and wmrless
it comes within section 68 of The Supreme Court Act (sec.
1024 of the Code) an appeal does not lie to the Supreme
Court from a judgment in proceedings therefor, Ellis v. The
Queen, 22 8. C. R. 7. And conviction for violating the (. T.
Act is a conviction in a criminal case, Re Richard, 38 S, C.
R. 394.

The provision of section 48 of the Supreme Court Act,
limiting the right of appeal from judgments of the Court
of Appeal for Ontario do not apply to appeals in criminal
cases which are governed solely by the above sections of the
Code. Rice v. The King, 22 8. C. R. 480,

For the sake of convenience it has been thought better to
deal with the appeals in this part separately, but it must be
borne in mind that all the general provisions of the Supremao
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Court Act apply to such appeals, unless the special
Act relating to any particular class of appeals other-
wise provides, or the provisions of such special Act are in-
consistent with such an application.

The procedure in criminal appeals in the Supreme Court
is regulated by rules 64 to 67.

No printed case, or factum, is required, and no fees have
o be paid to the Registrar. Cassell’s Dig. 2 ed. p. 684, No
85. And no security has to be given. See section 75 sub-
section 2, Supreme Court Act.

And the appeal must be brought on for hearing at the ses-
sion of the Supreme Court, during which such affirmance
takes place, or the session next thereafter if the said Court
is not then in session, unless otherwise ordered. (Section
1024 sub-sec. 3.)

By section 1024, sub-section 4, and section 1025, the judg-
ment of the Supreme Court is final, and no appeal can be
had to the Privy Council, notwithstanding the royal preroga-
tive.

These appeals are therefor in this respect on a different
footing from other appeals, in which Her Majesty’s preroga-
tive may still be exercised.

Section 59 of the Supreme Court Act provides as follows:
“The judgment of the Supreme Court shall in all cases be
final and conclvsive and no appeal shall be brought from any
judgment or order of the Court to any Court of Appeal
established by the Parliament of Great Britain and Ireland
by which appeals or petitions to His Majesty in Council may
be ordered to be heard; saving any right which His Majesty
may be graciously pleased to exercise by virtue of his royal
prerogative.”

Appeals from the appellate tribunals of the various pro-
vinces of Canada to His Majesty’s Privy Council are regu-
lated by statutes giving an appeal direct from such tribunals,
and the Supreme Court Act has not interfered with any
such right.

By section 91 of British North America Act the exclusive
legislative authority of the Parliament of Canada is declared
to extend to all matters coming within the classes of subjecta
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therein enumerated and, among others, ** No. 27, the crim-
inal law, except the constitution of Courts of criminal juris-
diction, but including the procedure in criminal cases.”

By section 101 of the British North America Aet it is
provided, that “ The Parliament of Canada may, notwith-
standing anything in this Act, from time to time, provide
for the constitution, maintenance and organization of a gen-
eral Court of Appeal for Canada and for the establishment
of any additional Courts for the better administration of the
laws of Canada.”

As the right of appeal now stands in Canada the Supreme
Court of Canada, as we have seen, is not a final Court, sec-
tion 59 of the Supreme Court Act expressly saying, *saving
any right which Her Majesty may be graciously pleased to
exercise by virtue of her royal prerogative,” and it having
been the continued practice of the Judicial Committee to
entertain appeals from the Supreme Court where it has con-
sidered that any error of law has been made, and substantial
interests have been involved.

See notes to section 59 of the Supreme Court Act.

The Supreme Court can be considered a general Court of
Appeal for the Dominion in only a limited sense, while in
addition to this power of appealing from the Supreme Court
itsel’ to the Privy Council, there exists in every province
the rigi:t of appeal to the same tribunal from the appellate
court of such province,

It cannol at the present day be contended that the gen-
eral Court of Appeal for Canada is limited to dealing with
questions arising solely under the laws of Canada. The Par-
liament of Canuda by its legislation has decided otherwise,
and the Supreme Court of Canada, by an exercise of juris-
diction, extending now over twelve years, an exercise of juris-
diction recognized by the Judicial Committee of the Privy
Council, has also decided otherwise,

It is submitted that it was intended by the Constitutional
Act that the jurisdiction of the Supreme Court should be
general and exclusive, and its judgments final, both as re-
gards civil and criminal appeals.




11. APPEAL UNDER THE EXCHEQUER COURT ACT.

These appeals are governed by the provisions of sections
82 to 86 of the Exchequer Court Act, R. 8. (1906) c. 140.

APPEALS.

82. Any party to any action, suit, cause, matter or other Jjudicial
proceeding, in which the actual amount in controversy exceeds five
hundred dollars, who is dissatisfied with any final judgment, or with
any judgment upon any demurrer or point of law raised by the plead-
ings, given therein by the Exchequer Court, in virtue of any jurisdic-
tion now or hereafter, in any manner, vested in the Court and who
is desirous of appealing against such judgment, may, within thirty
days from the day on which such judgment has been given, or within
such further time as the judge of such Court allows, deposit with the
Registrar of the Supreme Court the sum of fifty dollars by way of
security for costs,

2. The Registrar shall thereupon set the appeal down for hearing
by the Supreme Court at the nearest convenient time according to the
rules in that behalf of the Supreme Court, and the party appealing
shall within ten cays after the said appeal has been so set down as
aforesaid, or within such other time as the Court of a judge thereof
shall allow, give to the parties affected by the appeal, or their respec-
tive attorneys or solicitors, by whom such parties were represented
before the Exchequer Court, a notice in writing that the case has been
so set down to be heard in appeal as aforesaid, and the said appeal
sha. thereupon be heard and determined by the Supreme Court.

3. In such notice the said party so appealing may, if he so desires,
Iimit_(h«- subject of the appeal to any special defined question or
questions,

4. A judgment shall be considered final for the purpose of this sec-
tion if it determines the rights of the parties, except as to the amount
of the damages or the amount of liability. 53 V.. e, 35, 5. 1; 2 E.
Vi, c.8 s 2; 6B, Vil ¢ 11, s 1.

The words “or with any judgment upon any demurrer or

”»

point of law raised by the pleadings” were added to this

section hy 2 E, VII,, c. 8, 5. 2.

An appeal lies from an interlocutory as well as a final
judgment on demurrer or point of law. But there must be
a judgment and therefore no appeal lies from an order of
the Exchequer Court postponing the decision on issues raised
by demurrer.  Toronto Type Foundry Co. v. Mergenthaler
Linotype Co., 36 S. C. R. 593.

An appeal from a judgment of the Exchequer Court must
be bronght within thirty days from the day on which such
judgment is given. Tn appeals under the Supreme Court
Act the time limited is sixty days.
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The time may be extended by the Exchequer Court Judge.
See notes to section 71 of the Supreme Court Act which gives
the same power to the court from which an appeal comes un-
der that Act, or a judge of such court. See also Clark v. The
Queen, 3 Ex. C. R. 1; McLean & Rogers v. The Queen,
4 Ex. C. R. 25%7; The Queen v. Woodburn, 29 S. C. R. 712.

I'he extension of the ten days for giving notice under sub-
section 2 was not in the Act before the revision.

After the deposit of fifty dollars as security for costs the
Registrar must set the appeal down for hearing. Where an
appeal was taken from a judgment pronounced in November,
1877, and security given, it was not set down for hearing and
six years later the appellant applied for and obtained an order
directing the Registrar to set it down. Berlinguet v. T'he
Queen, 13 S. C. R. 26.

Sub-section 4 was added to this section in 1906 by ¢ E.
VIL, c. 11, 5. 1. It provides for an appeal where the issues
are finally determined, but the damages are to be assesseq
later. The Court has frequently heard an appeal under the
Supreme Court Act where the whole case has been disposed
of with exception of the amount of damages.

APPEAL BY LEAVE,

83. No appeal shall lie from any judgment of the Exchequer Court
in any action, suit, cause, matter or other judicial proceeding, wherein
the actual amount in controversy does not exceed the sum or value
of five hundred dollars, unless such appeal is allowed by a judge
of the Supreme Court, and such action, suit, cause, matter or other
judicial proceeding,—

(@) involves the question of the validity of an Act of the Parlia-
ment of Canada, or of the legislature of any of the provinces of Can-
ada, or of an orainance or act of any of the councils or Iu;;iululiv‘-
bodies of any of the territories or districts of Canada; or,

(b) relates to any fee of office, duty, rent, revenue or any sum ot
money payable to His Majesty, or to any title to lands, tenements or
annual rents, or to any question affecting any patent of invention,
copyright, trade mark or industrial design, or to any matter or thing
where rights in future might be bound. 50-51 V., ¢, 16, 5. 52; H4-05
V., c 26,8 8

These provisions are similar to those contained in sections
46, 48 and 49 of the Supreme Court Act respecting appeals
from Quebec, Ontario and the Yukon Territory respectively.

In cases coming under section 48 special leave may be
given for an appeal which otherwise would not lie in conse-
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quence of the restrictions contained in that section. Under
the above provision leave to appeal must be obtained in every
case where the amount involved is under five hundred dollars.

A motion to quash an appeal from a judgment of the Ex-
chequer Court was supported by an affidavit stating that
the amount in controversy was insufficient. This was met
by a counter affidavit in which it was sworn that the patent,
the validity of which was in issue, was of greater value than
$500. The Court dismissed the motion to quash, but made
the appellant pay the costs as the jurisdiction of the Court
to hear the appeal was not apparent until his affidavit was
produced. Dreschel v. Auer Light Co., 28 S, C. R. 268,

Another difference between this section and section 48 of
the Supreme Court Act is that in the latter an appeal lies if
the validity of any patent is in question. By this section it
is given if it relates to “ any question affecting any patent of
invention, copyright, trade mark or industrial design.”

Under sections 46, 48 and 49 Supreme Court Act for an
appeal to lie because rights in future may be bound such

rights must relate to title to lands, etc. Under the above
section there is no such restriction, but any case which may
bind future rights is appealable by leave.

See notes to section 48 respecting leave to appeal.

APPEAL BY CROWN.

84. Notwithstanding anything in this Act contained, an appeal
shall lie on behaif of the Crown from any final judgment given by the
Court in any action, suit, cause, matter or other judicial proceeding
wherein the Crown is a party, in which the actual amount in con-
troversy does not exceed five hundred dollars; if,—

(@) such final judgment or the principle affirmed thereby affects or
is likely to affect any case or class of cases then pending or likely
to be instituted wherein the aggregate amount claimed or to be claimed
exceeds or will probably exceed five hundred dollars; or,

(v) in the opinion of the Attorney General of Canada, certified In
writing, the principle affirmed by the decision is of general public im-
portance ; and,

\¢) such appeal is allowed by a judge of the Supreme Court.

In case of such appeal being allowed by a judge of the Supreme
Court, he may impose such terms as to costs and otherwise as he
thinks the justice of the case requires. 2 E, VIL, c. 8, s. 4.

This is an extension of the provisions of section 83 as to
cases involving a controversy over $500 or less.
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85. If the appeal is by or on behalf of the Crown no deposit shall
be necessary, but the person acting for the Orown shall file with the
Kegistrar of the Supreme Court a notice stating that the Crown is dis-
satisfied with such decision, and intends to appeal against the same,
and thereupon the like proceedings shall be had as if such notice were
a deposit by way of securily [ut costs, D051 V., ¢, 16, s, ot

The amount of the security to be given for payment of
costs may not be material in actions by or against the Crown.
But the Exchequer Court tries patent and other cases be-
tween private parties in which large interests are involved and
$50 is very inadequate in such cases when $500 is required in
appeals under the Supreme Court Act.

ENTRY ON LIST,

86. Every appeal from the Exchequer Court set down for hearing
before the Supreme Court shall be entered by the Registrar on the
list for the province in which the action, matter or proceeding, the
subject of the appeal. was tried or heard by the Exchequer Court;
or if such action, matter or proceeding was partly heard or tried in
one province and partly in another, then on such list as the Regis-
trar thinks most convenient for the parties to the appeal. 3455 V.,
c 26, 5 9

Prior to 1891 when this provision was first enacted Exche-
quer Court appeals were placed in a list by themselves at
each session and were usually the last cases argued.

Exchequer appeals are subject to the rules respecting ap-
peals under the Supreme Court Act, except as otherwise
provided in the Exchequer Court Act; Rule 63.

The following section also provides for an appeal to the
Supreme Court.

SPECIAL JURISDICTION,

32. When the legislature of any province of Canada has passed an
Act agreeing that the Exchequer Court shall have jurisdiction in cases
of controversies,—

(a) between the Dominion of Canada and such provinece;

(b) between such province and any other province or provinces

which have passed a like Act;
the Exchequer Court shall have jurisdiction to determine such con-
troversies,

2. An appeal shall lie in such cases from the Exchequer Court to
the Supreme Court. R. 8, c. 135, s, 72.

See section 67 Supreme Court Act.

8.B.0.—9




H 2. Every such local judge shall hold office during good bebaviour,

ADMIRALTY ACT.

| Secs. 3, 8, 10-20

|

{

! ADMIRALTY CASES.
| The Admiralty Act, c. 141 R. 8. [1906], gives the Ex-
! chequer Court jurisdiction in Admiralty and provides for
! appeals to the Supreme Court in Admiralty cases.

]

8. The Exchequer Court is and shall be, within Canada, a Colonial

Court of Admiralty, and, as a Court of Admiralty, shall, within Can-

{ ada, have and exercise all the jurisdiction, powers and authority con-

{ ferred by the Cotonial Courts of Admiralty Aet, 1890, and by this Act,
! 5465 V., c. 29, 8. 8.

| The Colonial Courts of Admiralty Act, 1890 (Imp.)

[ abolished the existing courts of Vice-Admiralty and empow-

| ered Parliament to establish Courts of Admiralty in Canada,

| which was done by the Admiralty Act, 1891, of which this

| ch. 141 is a consolidation. Sec. 6 empowers the Governor in

| Council to constitute any part of Canada an Admiralty

district. Sec. 7 makes each Province except Manitoba, Sas-

katchewan and Alberta, such a district until otherwise pro-

| vided.

8. The Governor in Council may, from time to time, appoint any
judge of a superior or county court, or any barrister of not less than
seven years' standing, to be a local judge in Admiralty of the Ex-
chequer Court in and for any Admiralty District,

but shall be removable by the Governor-General on address of the
Senate and House of Commons,

3. Such judge shall be designated a local judge in Admiralty of the
Exchequer Court,

10. Every local judge in Admiralty shall, within the Admiralty
district for which he is appointed, have and exercise the jurisdiction,
and the powers and authority relating thereto, of the judge of the
Exchequer Court in respect of the Admiralty jurisdiction of such
court. 54006 V., ¢ 29, 5. 9.

20. Any appeal from any unal judgment, decree or order of any
local judge in Admiralty, may be made,—

(a) to the Exchequer Court; or

(b) subject to the provisions of the Exchequer Court Act regarding

appeals, direct to the Supreme Court of Canada.

2. On security for costs being first given, and subject to such pro-
visions as are prescribed by general rules and orders, an appeal, with
tue leave of the Judge of the Excuequer Court or of any local judge,
may be maue to the Exchequer Court from any mlerlocumry decree
or order of such local judge. 54-55 V., c. 20, s, 14,

“ Any appeal ” at the beginning of this section should read
“an appeal.”

See sec. 59 as to appeal from a judgment of the Supreme
Court in Admiralty cases to His Majesty in Council.




11I. APPEALS UNDER CONTROVERTED ELECTIONS
ACT.

Appeals in election cases are governed by the provisions
of the Controverted Elections Act, R. 8. [1906], ¢. 7.

64. An appeal by any party to an election petition who is dis-
satisfied with the decision shall lie to the Supreme Court of Canada
from -

(a) The judgment, rule, order or decision, on any preliminary
objection to an election petition, the allowance of which objection has
been final and conclusive and has put an end to such petition, or
which objection, if it had been allowed, would have been final and
conclusive anu have put an end to such petition: Provided that, un-
less it is otherwise ordered, an appeal in the last-mentioned case shall
not operate as a stay of proceedings, nor shall it delay the trial of
the petition; and

\b) The judgment or decision on any question of law ur of fact
of the judges who have tried such petition. R. S,c¢9,s

Section 19 of the Act provides for the filing of preliminary
objections to an election within five days after service of the
petition. If none are filed within that time the petition is
at issue. It is at issue also, after the expiration of five
days after the decision on the preliminary objections; sec.
20.

By section 39 the trial of the petition must be commenced
within six months from its presentation or such further time
as may be allowed under the provisions of section 40,

A judgment of the Supreme Court of New Brunswick, set~
ting aside an order of a judge rescinding a previous order
made, authorizing the withdrawal of the deposit money and
removal of the petition off the files, is not a judgment on a
preliminary objection, within the meaning of the Act.
Gloucester Election Case, 8 8. C. R. 205.

Nor a judgment of the Supreme Court of Nova Scotia
making absolute a rule to set aside an order extending the
time for service of a petition. Kings County (N. 8.) Case,
8 8. C. R. 192.

There is no appeal from the decision of a judge in cham-
bers on a motion to have preliminary objections to an election
petition struck out for not being filed in time which is not
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a decision on preliminary objections within section 64, and
if it were no judgment on such motion could put an end to
the petition. The West Assiniboia Case, 27 8. C. R. 215.

An objection to the correctness of a clause in a substituted
petition allowed to be filed when the original was lost is not
a question raised by preliminary objection nor on the merits
at the trial. 7'wo Mountains Case, 32 8. C. R. 55.

And a charge that the petitioner was not in good faith but
had allowed his name to be used cannot be raised by pre-
liminary objection. North Simcoe Case, Hodg. El. Cas.
617.

APPEAL FROM JUDGMENT AT TRIAL.

In the Bellechasse Case, 5 8. C. R. 91, it was held by the
Supreme Court, that an appellate court in election cases
ought not to reverse, on mere matters of fact, the finding
of the judge who tried the petition, unless the Court is con-
vinced beyond doubt that his conclusions are erroneous.

In the Berthier Case, 9 S. C. R. 102, the Supreme Court
being of opinion that on the facts the judgment of the Court
below on certain charges was not clearly wrong, refused to
reverse the judgment.

And in the Montcalm Case, 9 8. C. R. 93, it was again
held that the Supreme Court on appeal will not reverse on
mere matters of fact, unless the evidence is of such a nature
as to convey an irresistible conviction that the judgment is
erroneous. 5

Nor will an appeal lie from a judgment on a motion made
to the Court to dismiss an election petition because the trial
has not been commenced within six months from the time
when such petition has been presented, as required by section
39 of the Dominion Controverted Elections Act. L’Assomp-
tion Case, 14 8. C. R. 429.

But when at the trial, an objection was made on this
ground to the jurisdiction which the trial judge over-
ruled, it was held that an appeal lay from his decision. The
Glengarry Case, 14 S, C. R. 453.

An objection to the sufficiency of the notice of trial under
section 38 of the Dominion Controverted Elections Act is
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not an objection which can be relied on in an appeal under
section 64, The Pontiac Case, 20 S. C. R. 626.

The ruling of the Election Court on an objection that the
trial judges could not proceed with the petition, because it
and another petition filed against the appellant had not been
bracketed together by the prothonotary as directed by section
37 of the Act, is not an appealable judgment or decision un-
der section 64. The Vaudreuil Case, 22 8. C. R. 1.

Where a judge by order fixed 30 days after judgment of
the Supreme Court on preliminary objections for trial of
the petition no appeal lay from his order, made after such
judgment was given, interpreting the former order and nam-
ing a definite date for the trial. Beauharnois Case, 32 8. C.
R. 111,

A judgment dismissing a petition for want of prosecution
within the six months is not appealable. Richelieu Case, 32
8. C. R. 118; Cauchon v. Langelier, 11 L. N. 83,

Where a preliminary objection was overruled “without pre-
judice to the right of respondent to raise the same objection
at trial of petition” and no appeal was taken from such
judgment, the judge at the trial had no jurisdiction to en-
tertain it. Prescott Case, 20 S. C. R. 196.

An order fixing the thirtieth judicial day after judgment
on appeal from decision on preliminary objections as the
date for commencing the trial operates as a stay of proceed-
ings. St. James Case, 33 S. C. R. 137. And see McDougall
v. Davin, 2 N. W. T. Rep. 417. And fixing the trial for a
day after the prescribed time is an enlargement. Halifax
Case, 37 S. C. R. 601.

Appeals to the Supreme Court of Canada in Election Cases
should be prosecuted diligently. Two Mountains Case, S.
C. Dig. 531.

DEPOSIT.

85. The party so desiring to appeal shall, within eight days from
the day on which the decision appealed from was given, deposit with
the clerk of the court with whom the petition was lodged, or with the
proper officer for receiving moneys paid into court, at the place where
the hearing of the preliminary objections, or where the trial of the
petition took place, as the case may be, if in the Province of Quebec,
and at the cluef office of the court in which the petition was pre-
sented if in any other province, in cases of appeal other than from
a judgment, rule, order or decision on any preliminary objection the
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sum of three hundred dollars, and in such last-mentioned cases the
sum of one hundred dollars as security for costs, and also a further
sum of ten dollars as a fee for making up and transmitting the record
to the Supreme _ourt of Canada: and such deposit may be made in
legal tender or in the bills of any chartered bank doing business in
Canada. 5400 V., ¢ 20, s. 12,

TRANSMISSION OF RECORD.

66. Upon such deposit being so made, the said clerk or other pro-
per officer shall make up and transmit the record of the case to the
wegistrar of the Supreme Court of Canada, who shall set down the
said appeal for hearing by the Supreme Court of Canada at the near-
est convenient time and according to the rules of the Supreme Court
of Canada in that behalf. R. 8., ¢. 9, s. 51.

In the case of other appeals the time for appealing may
be extended under special circumstances. (Section 71, Su-
preme Court Act.) But the provisions of this section (71)
“shall not apply in the case of an election petition,” and the
time in such case cannot be enlarged.

The rules specially regulating appeals in election cases are
68 to 71, both inclusive, which refer to the printing of the
record and the deposit and printing of the factums. Rule
16 provides for the convening of a special session of the Court
for the hearing of election appeals, among others.

Rules 90 to 99, providing for the payment of fees to the
Registrar and taxation of costs are also applicable. The
Registrar will not enter the appeal for hearing without the
preliminary fee of $10 being paid.

There are certain other rules which by the practice of the
Court have been followed as closely as possible with regard
to election appeals; special mention may be made of Rule
20, providing for the entry of the name of an agent in the
agents’ book, and of the rules respecting interlocutory appli-
cations, Rules 54 to 57. By rule 68 these are made to
apply.

NOTICE.

87. The party so appealing shall, within three days after the said
appeal has been so set down as aforesaid, or within such other time
as the court or trial judges by whom such decision appealed from was
given allow, give to the other parties to the said petition affected by
such appeal, or the respective attorneys, solicitors or agents by whom
such parties were represented on the hearing of such preliminary
objections or at the trial of the petition, as the case may be, notice in
writing of such appeal having been so set down for hearing as afore-
said, and may in such notice if he so desires, limit the subject of the
said appeal to any special and defined question or questions.




Secs. 67-68 | CONTROVERTED ELECTIONS ACT, 135

2. The appeal shall thereupon be heard and determined by the
dupreme Court of Canada, which shall pronounce such judgment upon
questions of law or of fact, or both, as in the opinion of such Court
ought to have been given by the court or the trial judges whose decl-
sion is appealed from; and the Supreme Court of Canada may make
such order as to the money deposited as aforesaid, and as to the
costs of the appeal as it thinks just; and, in case it appears to the
Court that any evidence duly tendered at the trial was improperly
rejected, the Court may cause the witness to be examined before the
Court or a judge thereof, or upon commission. R. 8, ¢ 9, s. 51,

In the North Ontario Election Case, 3 8. C. R. 374, it was
held, that the provision as to notice is imperative and the
giving of such notice a condition precedent to the exercise of
any jurisdiction by the Supreme Court to hear the appeal.
But the judge who tried the petition may extend the time for
giving the notice after the expiration of the three days, the
power of the judge being a general and exclusive power to
be exercised according to sound discretion.

In the Bellechase Eleckion Case, 5 S, C. R. 91, in which
the judge who tried the petition, subject to an objection to
his jurisdiction, dismissed the petition on the ground that
he had no jurisdiction, on appeal the Supreme Court reversed

his decision and ordered the record to be transmitted to the
proper officer of the lower court to have the cause proceeded
with according to law and disposed of on the merits; and
when the judgment on the merits was appealed from, the
Supreme Court held that it had jurisdiction to entertain the
appeal.

In addition to the costs of the appeal, provided for by this
section, the Supreme Court has full power by section 76 of
the Dominion Controverted Elections Act to deal with the
costs of the Court below. (See infra, p. 139).

68. If an appeal as provided by this Act is made to the Supreme
Court of Canada from the Judzmc-m or decision of the trial judges, llu-y
shall make to the Supreme Court of Canada the report and certificate
with respect to corrupt practices hereinbefore directed to be made, and
may make the special report as to any matters arising in the course
of the trial as hereinbefore provided, and the same, together with the
decision and findings, if any, with respect to corrupt practices by
agents hereinbefore provided for, shall form a part of the record in
the said matter to be transmitted to the Supreme Court on such
appeal. HM-65 V., ¢, 20, s 14

The report as to corrupt practices is provided for in secs.
58, 59 and 60 of the Controverted Elections Act.




CONTROVERTED ELECTIONS ACT. [Sec. 69
CERTIFICATE TO SPEAKER.

69. The Registrar shall certify to the Speaker of the House of
Commons the judgment and decision of the Supreme Court, confirm
ing, changing or annulling any decision, report or finding of the trial
judges upon the several questions of law as well as of fact upon
which the appeal was made, and therein shall certify as to the mat
ters and things as to which the trial judge would have been required
to report to the Speaker, whether they are confirmed, annulled or
changed, or left unaffected by such decision of the Supreme Court;
and such decision shau be final, 5455 V., ¢. 20, 5. 13,

Before an appeal from the judgment on trial of an elec-
tion petition could be heard Parliament was dissolved which
put an end to the proceedings on the petition. The respond-
ent, in order to obtain payment of his costs out of the money
deposited in court for security, moved before a judge in
chambers to have the appeal dismissed for want of prosecu-
tion or the record remitted to the court below. The learned
judge refused the motion, and being of opinion that the
money deposited for security should be disposed of by the
Election Court, he dirccted the Registrar to certify to that
court that the appeal was not heard and that the petition
dropped by reason of the dissolution of Parliament. Halton
Election Case, 19 S. C. R. 557.

With respect to the finality of the decision of the Supreme
Court, it has been decided by the Judicial Committee that
no appeal in a controverted election case will be entertained
by the Privy Council. Glengarry Case. Kennedy v. Purcell,
69 L. T. 299.

The judgment of their Lordships of the Judicial Commit-
tee, after stating the facts of the case, proceeds as follows:

“1t appears that the decision of the Supreme Court did
not turn on the merits of the case, but entirely on questions
of procedure, which were three in number, First, whether
the time during which Parliament was sitting should be com-
puted as part of the six months allowed for the commence-
ment of the trial. Secondly, whether after the expiry of the
six months the Court had power to extend the time for trial.
Thirdly, whether the appellant, not objecting to the ‘enlarge-
ment when the order was made, was entitled to object after-
wards. On all or some of these questions two out of the five
Jjudges who heard the appeal were in favour of the petitioner,
but the ‘other three judges decided in favour of Mr. Purcell
on all of them.
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“It is now urged by the petitioner that inasmuch as the
questions decided are important questions of law affecting
the construction of the election statutes, and there is good
ground for doubts as to the soundness of the decision, Her
Majesty in Council should entertain an appeal. On the other
side the importance of the questions is not denied, nor is it
denied that the decisions on them are fairly open to argu-
ment. But it is contended, first, that the subject matter is
not one with respect to which the prerogative of the Crown
exists; and secondly, that if the prerogative does exist, it is
not proper to exercise it.

“To support the first proposition, the case of Theberge v.
Landry, 2 App. Cas. 102, is relied on. That case arose under
the Quebec Elections Act of 1875, by which the jurisdiction
to try election petitions was given to the Superior Court,
whose decisions were declared ‘not susceptible of appeal.’
The petitioner sought to appeal on the merits of the election.
The decision of the committee was, not that the prerogative
of the Crown was taken away by the general prohibition of
appeal, but that the whole scheme of handing over to courts
of law disputes which the Legislative Assembly had previously
decided for itself, shewed no intention of creating tribunals
with the ordinary incident of an appeal to the Crown.

“In the case of Valin v. Langlois, 5 App. Cas. 115, the
petitioner asked for leave to appeal from a decision of the
Supreme Court of Canada under the Controverted Elections
Act of 1874, which is one of the statutes consolidated by the
Act now in question. The ground of appeal was that the Act,
being a Dominion Act, was ultra vires of the Dominion, in
assuming to give the courts in Quebec jurisdiction over elec-
tions in Quebec to the Canadian House of Commons. This
committee held that there was no ground for any such con-
tention, and dismissed the petition. But it was said that if
they had doubted the soundness of the decision below they
would have advised Her Majesty to grant leave to appeal.
That opinion is now relied on as limiting or contravening the
effect of the decision in Theberge v. Landry.

“Their Lordships do not think that for the present pur-
pose any useful or substantial distinction can be taken be-
tween the statute which was the subject of decision in The-
berge v. Landry, that which was the subject of decision in
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Valin v. Langlois, and those which are now in question. In
all three cases there is the broad consideration of the incon-
venience of the Crown interfering in election matters, and
the unlikelihood that the Colonial Legislation should have
intended any such result. In all three there is the creation
of a special tribunal for the trial of petitions, in the sense
that the litigation is not left to follow the course of an ordin-
ary lawsuit, but is subjected to a special procedure and limi-
tations of its own. And in all three there is the same expres-
sion of the intention to make the Colonial decision final.
But such variance as there is between the two cited cases is
only to this extent, that the committee in the latter case must
have thought that the question of the existence of the pre-
rogative was still susceptible of argument, when the dispute
went to the very root of the validity of a law passed by Par-
liament to take effect in a province, Their opinion on an
ex parte hearing, and on the sole question whether or no there
should be any further argument on the matter at all, cannot
be put higher than that.

“Their Lordships do not find it necessary to give any de-
cision on the abstract question of the existence of the prero-
gative in this case, because they are satisfied that if it exists
it ought not to be exerted in the case before them.

“Tt is true that the questions are very debateable, and that
they affect the administration of the whole law on this sub-
ject. But the range of cases affected by them must be very
narrow. It is not suggested that in the present Parliament
there is a single case except the one under appeal. There
can be no other case till fresh elections take place and if the
decisions now given have really misinterpreted the mind of
the Legislature, and are calculated to establish rules of pro-
cedure less convenient than those intended, the Legislature
can at once set the matter right. This peculiarity of the
subject matter largely diminishes the force of the considera-
tion, usually a strong one, that the decision complained of
affects general questions of law.

“The next observation is that the statutes shew through-
out a desire to have these matters decided quickly. There
are the most obvious reasons for such a desire. The legal
duration of a Parliament, is, as their Lordships understand,
five years, and its usual duration four years. It is most im-
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portant that no long time should elapse before the constitu-
tion of the body is known. And yet if the Crown were to
entertain appeals in such cases, the necessary delays attending
such appeals would greatly extend the time of uncertainty
which the Legislature has striven to limit.

“ Again, the intention to confine the decision locally within
the colony itself is just as clear as the intention to get it
passed speedily, because it is expressed that the decision of
the Supreme Court shall be final. And it seems to their
Lordships that there are strong reasons why such matters
should be decided within the colony, and why the preroga-
tive of the Crown should not, even if it legally can, be ex-
tended to matters over which it had no power, and with which
it had no concern, until the Legislative bodies chose to hand
over to judicial functionaries that which was formerly settled
by themselves. Before advising such an extension of the pre-
regative, their Lordships would require to find indications
of an intention that the new proceedings should so follow the
course of ordinary law as to attract the prerogative. But
the indications they do find are of the contrary tendency.

“The result is that their Lordships cannot advise Her
Majesty to grant the leave asked, and that the petition must
be dismissed with costs.”

COSTS.

The following section relates to costs to be given on an
appeal.

76. In appeals under this Act to the Supreme Court of Canada,
the said Supreme Court may adjudge the whole or any part of the
oosts in the court below to be paid by either of the parties; and any
oruer directing the payment of such costs shall be certified by the
Registrar of the Supreme Court of Canada to the court in which the
petition was filed. and the same proceedings for the recovery of such
costs may thereupon be taken in the last-mentioned court as if the
order for payment of costs had been made by that court or by the
judges before whom the petition was tried. R. 8, ¢. 9. s 54,

The usual practice has been to certify the judgment of the
Supreme Court to the court below, and to leave to the latter
court the enforcement of the payment of the costs. But
the Court may issue writs to enforce payment of the costs
of an election appeal. This was done in the North Ontario
Election case (Wheler v. Gibbs), but the exacution was stayed
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by Taschereau J., to permit an application to the Court for
an amendment of the judgment, to enable the respondent
to set-off, against the costs of appeal, costs allovied respondent
in court below. The amendment was made, and execution
stayed by the Court, February, 1881. The payment of inter-
locuiory costs will be enforced by writs of execution issued
by the Supreme Court. This was done in the North Ont-
ario Election case on the 23rd January, 1880,

A motion to dismiss an election appeal either by an appel-
lant who wishes to dicontinue, or by a resnondent, should be
made to the Court. Soulanges Election case; 5. C. Dig. 503 ;
North York case, 1b. 1113.




IV, APPEALS UNDER THE RAILWAY ACT.

By The Railway Act, 1903, the Board of Railway Com-
missioners for Canada was established and provision was
made for appeal to the Supreme Court from its decisions.
These provisions are now contained in the Railway Act,
R. 8. [1906] . 37.

STATED CASE.,

55. The Board may, of its own motion, or upon the application of
any party, and upon such security being given as it directs, or at the
request of the Governor in Council, state a case, in writing, for the
opinion of the Supreme Court of Canada upon any question which
in the opinion of the Board is a question of law,

2. The Supreme Court of Canada shall hear und determine the
question or questions of law arising thereon, and remit the matteg
to the Board with the opinion of the Court thercon. 3 E. VIL ¢
58, s 43.

The case of In re Branch Lines Can. Pac. Ry. Co., 36 S.

C. R. 42, was submitted to the Court by the Board under this
provision,

Sec. 13 (2) of the Act provides that “ The Chief Commis-
sioner, when present, shall preside (at sittings of the Board)
and his opinion upon any question which, in the opinion of
the Commissioners, is a question of law shall prevail.”

APPEAL.

56. The Governor in Council may, at any time, in his discretion,
either upon petition of any party, person or company interested, or
of his own motion and without auny petition or application, vary or
rescind any order, decision, rule or regulation of the Board, whether
such order or decision is made inter partes or otherwise, and whether
such regulation is general or limited in its scope and application; and
any order which the Governor in Council may make with respect
tuereto shall be binding upon the Board and upon all parties,

2. An appeal shall lie from the Board to the Supreme Court of
Canada upon a question of jurisdiction, but such appeal shall not lle
unless the same is allowed by a judge of the said Court upon appli-
cation and upon notice to the parties and the Board, and hearing such
of them as appear and desire to be heard: and the costs of such ap-
plication shall be in the discretion of the judge.

3. An appeal shall also lie from the Board to such Court upon any
question which in the opinion of the Board is a question of law, upon
leave therefor having been first obtained from the Board; and the
granting of such leave shall be in the discretion of the Board.

4. Upon such leave being obtained the party so appealing shall
deposit with the Registrar of the Supreme Court of Canada the sum
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of two hundred and fifty dollars, by way of security for costs, and
thereupon the Registrar shall set the appeal down for hearing at the
nearest convenient time; and the party appealing shall, within ten
days after the appeal has been so set down, give to the parties affected
by the appeal, or the respective sohcitors by whom such parties were
represented before the Board, and to the Secretary, notice in writing
that the case has been so set down to be heard in appeal as afore-
said; and the said appeal shall be heard by such Court as speedily as
practicable,

5. On the hearing of any appeal, the Court may draw all such In-
ferences as are not inconsistent with the facts expressly found by the
Board, and are necessary for determining the question of jurisdiction,
or law, as the case may be, and shall certify its opiinion to the Boara,
and the Board shall make an order in accordance with such opinion.

6. The Board shall be entitled to be heard by counsel or other
wise, upon the argument of any such appeal.

7. The Court shall have power to fix the costs and fees to be taxed,
allowed and paid upon such appeals, and to make rules of practice
respecting apeals under this section; and, until such rules are made,
the rules and practice applicable to appeals from the Exchequer Court
shail be applicable to appeals under this Aect,

The appeal on the question of jurisdiction of the Board
lies only on leave of a judge of the Court and his decision
on an application for leave is final. No appeal lies there-
from to the Court. Williams v. G. T'. Ry. Co., 36 8. C. R.
321.

On application for leave, notice must be given to the Board
which may be represented by counsel thereon and on the
hearing before the Court if leave is granted.

For the principles on which leave may be granted see
Lake Erie & D. R. Ry. Co. v. Marsh, 35 S. C. R. 197; Mont-
real St. Ry. Co. v. Monlreal Terminal Ry. Co., 35 8. C. R.
178. In the latter case leave to appeal was granted, the
judge entertaining grave doubts as to the jurisdiction of the
Board and the questions raised being of sufficient public
Importance.

In this case the Montreal Terminal Co. had obtained from
the Board an order directing the appellant company to re-
move their raiis from a street in Montreal. The order
granting leave to appeal was made upon terms (all parties
consenting) that pending the appeal the Terminal Co. could
remove the rails fron said street so far as necessary for con-
struction of their own railway thereon, subject to the obli-
zation to replace them if required by the decision on the ap-
peal.
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In James Bay Ry. Co. v. G. T. Ry. Co., 37 8. C. R. 372,
leave was granted for leave to appeal from a portion of an
order of the Board imposing, on granting an application of
the James Bay Co. for leave to carry their line under the
track of the G. T, Ry. Co., the condition that the masonry
work of the under crossing should be sufficient to allow of
the construction of an additional track on the Grand Trunk
line though no evidence was given of any intention to build
such additional track at any time. The appeal was dis-
missed by the Court, the majority being of opinion that the
question was one of law rather than of jurisdiction and
should have come up on leave of the Board (sub-sec. 3) or
Leen carried before the Governor-General in council as pro-
vided in the main portion of this section.

The order of the Board granting leave should state that
in its opinion the question raised on said appeal is a question
of law.

-
There is no provision for extending the time (ten days)
within which the notice under sub-sec. 1 is to be given.

Rule 81 of the Supreme Court Rules provides that the
appeal from a decision of the Board shall be on a case to be
stated by the parties, or, in the event of difference, to be
settled by the Board or its Chairman.” It also provides for
certain materials to be set forth in the case.

Rules 1 to 62 shall apply to such appeals except in so far
as the Railway Act otherwise provides. Rule 81 (2),

Rule 81 only relates to an appeal from a decision of the
Board, not to an appeal on a question of jurisdiction.

APPEAL FROM AWARD.

In providing for compensation by arbitration for lands
taken for, or injuriously affected by, the construction of a
railway, sec. 209 of the Railway Act provides as follows:—

209. Whenever the award exceeds six hundred dollars, any party
to the arbitration may, within one month after receiving a written
notice from any one of the arbitrators or the sole arbitrator, as the
case may be, of the making of the award, appeal therefrom upon any
question of law or fact to a superior court; and upon the hearing of
the appeal such court shall decide any question of fact upon the evi-
dence taken before the arbitrators, as in a case of original jurisdiction.
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By the Interpretation Act, sec. 34, sub-sec. 26, the expres-
sion “Superior Court ” means, in the Province of Ontario,
the High Court of Justice or the Court of Appeal.

Held, that if an appeal is taken from an award to the
High Court of Justice there can be no further appeal to the
Supreme Court of Canada, which cannot even grant special
leave therefor under the provisions of sec. 48, Supreme
Court Act. James Bay Ry. Co. v. Armstrony, 38 8. C. R.
511.




V. APPEALS UNDER WINDING-UP ACT.

The Winding-up Act is ch. 144 of R. 8. [1906]. The
sections relating to appeals are the following.

101, Except in the Northwest Territories, any person dissatisfied
with an order or decision of the court or a single judge in any pro-
ceeding under this Act may,—

(a) if the question to be raised on the appeal involves future

rights; or,

(b) If the order or decision is likely to affect other cases of a

similar nature in the winding-up proceedings; or,

(¢) if the amount involved in the appeal exceeds five hundred

dollars ;
by leave of a judge of the court, appeal therefrom. R. 8., ¢. 129, 8. T4,

102. Such appeal shall lie,— o

(a) in Ontario, to the Court of Appeal for Ontario;

() in Quebec, to the Court of King’s Bench; and,

\¢) in any of the other provinces, and the Yukon Territory, to a
superior court in bane. R. 8., ¢, 120, 8. 14.

103. In the Northwest Territories, any person dissatisfied with an
order or decision of the court or a single judge, in any proceeding
under this Act may, by leave of a judge of the Supreme Court of
Canada, appeal toerefrom to the Supreme Court of Canada. R. 8.,
¢ 129, s. T4

104. All appeals shall be regulated, as far as possible, according
to the practice in other cases of the court appealed to, but no appeal
hereinbefore authorized shall be entertained unless the appellant has,
within fourteen days from the rendering of the order or decision, or
within such further time as the court or judge appealed from, or, in
the Northwest Territories, a judge of the Supreme Court of Canada,
allows, taken proceedings therein to perfect his appeal, nor unless,
within the said time, he has made a deposit or given sufficient security,
according to the practice of the court appealed to, that he will duly
prosecute the said appeal and pay such damages and costs as may be
awarded to the respondent. R, 8., ¢, T29, s, 74,

105. If the party appellant does not proceed with his appeal, ac
cording to this Act and the rules of practice applicable, the court
appealed to, on the application of the respondent, may dismiss the
appeal with or without costs. R. 8., ¢, 129, s, 5.

106. An appeal, if the amount involved therein exceeds two thous
and dollars, shall, by leave of a judge of the Supreme Court of Can-
ada, lie to that Court from,—

(a) the vourt of Appeal for Ontario;

() the Court of King’s Bench in Quebec; or,

(¢) a superior court in banc in any of the other provinces, or in

the Yukon Territory. R. 8., ¢, 129, 5. 76.
s.RC—10
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In addition to its appellate jurisdiction the Supreme Court
may act under the following section:

425. The courts of the various provinces, and the judges of the
said courts respectively, shall be auxiliary to one another for the
purposes of this Act; and the winding-up of the business of the com
pany or any matter or proceeding relating thereto may be trans-
ferred from one court to another with the concurrence, or by the
order or orders of the two courts, or by an order of the Supreme Court
of Canada. R, 8, c. 120, s. 84,

In June, 1898, tne Acting Registrar in Chambers held
that an appeal to the Supreme Court of Canada under the
Winding-up Act does not lie from an interlocutory judg-
ment. McCaskill v. Common. Nor from the judgment of
the Court of Queen’s Bench for Lower Canada quashing an
appeal to that Court for want of jurisdiction. Ibid, af-
firmed by King J., Oct., 1898, who held that the proposed
appeal had no merits, and leave should also be refused on
that ground.

And In re Cushing Sulphite Fibre Co., 37 8. C. R. 173
Mr. Justice Davies refused leave to appeal, because the
judgment appealed against was not a final judgment.

The amount in controversy must exceed $2,000, or an
appeal does not lie to the Supreme Court. A judgment
setting aside an order made under the Winding-up Act for
postponement of foreclosure proceedings and directing that
the same be continued does not involve a controversy over
any pecuniary amount. Leave to appeal from such judg-
ment was refused on that ground also. Ib. Nor does a judg-
ment refusing to set aside a winding-up order involve a dis-
pute over any pecuniary amount. In Re Cushing Sulphite
Fibre Co., 37 8. C. R. 427.

Application was made for leave to appeal from a judg-
ment of the Court of Appeal for Ontario relieving from
liability six persons who had been placed by the master on
the list of contributories of an insolvent company, one for
$1,000, and the other five for $900 each. The application
was refused on the ground that the position was the same
as if the proceedings had been taken separately against each
of the six persons and the respective sums for which each
was liable could not be added together to make a contro-
versy over more than $2,000. Stephens v. Gerth, 24 8. C. R.
716.
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Leave to appeal per saltum under sec. 42 of the Supreme
Court Act cannot be granted in a case under the Winding-
up Act. In re Cushing Sulphite Fibre Co., 36 S. C. R. 494.
The application in that case for leave to appeal from the
judgment of the full court was refused on the ground that
the judge, on petition for a winding-up order, had made no
formal order and the proceedings before the full court
were more in the nature of a reference than an appeal from
his decision.

The application for leave to appeal under sec. 106 must
be made within 60 days from the signing, entry or pro-
nouncement of the judgment appealed against and the time
cannot be extended for the purposes of such application.
See Barrett v. Syndicat Lyonnais du Klondyke, 33 8. C. R.
867; Canadian Mutual Loan Co. v. Lee, 34 8. C. R. 224.

In one case, Sir Henry Strong C.J., expressed a doubt as
to the power of the Registrar, sitting as a judge in chambers,
to grant leave to appeal under sec. 106 and now the applica-
tions are made to a judge.

The rules of court governing appeals under The Supreme
Court Act apply to appeals under sec. 106 aiso.
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RULE 53.—Determining questions of fact arising on motion,




SUPREME COURT RULES

RuLe B4.— Motions
Rure 05.—Notice of motion, how served
Ruik 56.—Aflidavits in support of motion
b7.—Setting down motions,
Examination on affidavit
Appeal abandoned by delay
Intervention,
Ruie 6 IRRe-hearing
RuLe 62.—Discontinuance,
RuLe 63.—Rules applicable to Kxchequer appeals
Rure 64.—Rules not applicable to Criminal appeals, nor Habeax
Corpus
RuULE 65.—Case in Criminal appeals and Habeas Corpus
RULE 66.—When case to be filed
RuLe 67 Notice of hearing in Criminal appeals and in appeals
in matters of Habeas Corpus
RuLes 68 and 69— Election appeals,
RuLe 70, —Fixing time of hearing
Rue 71 Order dispensing with printing of record or factum in
election appeals
RuLes 72 to 79.—Habea orpus
RuLe 80.—References
Rure K1 \ppeals from ard Railway Con
RuLe 82 to 80 Registrar's jurisdiction
RULE 90, —'ees 1 P tegistrar,
RuLEs 91 to 99,
RuLes 100 to 101, —Cross-appeals
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Non-compliance with Rules
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RULE ~Acting Registrar

RuLe Interpretation

Schedule—Forms

Sec. 109 of the Supreme Court Aet empowers the judges

to make rules for regulating the procedure of the Court and

for other purposes and by sec. 31 (9) such power includes
that of altering, amending or repealing such rules, and sub-
stituting others therefor. Pursuant to these provisions thie
Court, in May last, abolished the rules heretofore in force,
and issued the following, which came into operation on
Sept. 1st, 1907.
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ORDER AFFIRMING JURISDICTION

RULE 1.—Any g proposing to appeal to the Supreme Court,
may at the time application to ve the security approved,
when the application is made in the Supreme Court, and in the Yukon
Territory within twenty , and in all other cases within ten days
after the security has been approved by the court below, or has been
deposited in Court as provided by the Act giving an appeal, or with
in such further time as may be allowed, apply to a judge of the
Supreme Court in chambers, on notice, for an order affirming the
jurisdiction of the Court to hear the appeal

This and the four following rules are new and their ob-
ject is to avoid the experce of printing the case and factums
where the appeal may be quashed for want of jurisdiction
under section 50. Under that section the Court only can
quash and as a time is prescribed by the Act (s. 69) within
which the appeal must be brought it has been generally
necessary to have the expense of printing incurred before
an application to quash could he made. By rules 1 and 2
the jurisdiction conferred by section 50 may be indirectly
exercised by a judge in chambers,

In proceeding under thiz rule there will be delay in the
appeal being disposed of if the jurisdiction is finally aflirmed.
It will only be resorted to, of course, in a doubtful case and
one of the parties will certainly take the appeal to the
Court provided for by rule 3 if it applies, in which case the
further proceedings, namely, the printing and filing of #he
case and factums, cannot bhe prm-.-ml. d with without a sl\m-ml
order which could not be granted without defeating the object
of the rule. Consequently the appeal cannot be heard at the
ensuing session of the Court and must go over to the session
following. The same result will ensue if the appellant does
not apply under this rule and the respondent gives the notice
provided for by rule 4.

* As provided by the Act.”  See see. 75

“Or has been deposited in Court.” That is by payment
into Court of $500.

RULE 2—When the application to allow the security is made in
the Supreme Court, the respondent may. on the return of the motion,
move to have the security refused on the ground that the Court has
no jurisdiction to hear the appeal

This rule emhodies the practice heretofore generally fol-
lowed. The Registrar sitting as a judge in chambers, has
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Irequent to approve the security if satisfied that
the appeal did not lie, thereby, if his ruling stands, indirectly
quashing the appeal

tule 3 Any party dissatisfied with the order made upon auy
such motion, may appeal therefrom to the Court nd upon a notice
of such appeal being served, all further proceedings in the main ap
peal shall be stayed until after the hearing of the said motion, unless
v Judge of the Supreme Court shall otherwise order

This appeal is no bt intended to be given in case of

an order made under rule 1 as well as that on the motion

for approval of securi though construed strictly it would
only apply to the latt \s to the effect of an appeal in
the former case, see remarks under rule 1

In case of an appeal from an order made on application
to approve the security the stay of proceedings will have
no effect if it is refused, as no [»rmm-nlm;— can be had until
the security is zxm-v-r\-ﬂ.

The notice of appeal under this rule must be for the first
day of the next ensuivg session. If the Court is sitting
when the order is made the judge would, no doubt, direct

notice to be given for a special day during such session

RULE 4.—When the appellant has not, within the time above
limited, applied to have the jurisdiction of the Court affirmed, any
respondent who desires to object to the jurisdiction of the Court to
hear the appeal shall, in the Yukon Territory within thirty days,
and in all other cases within fifteen days after the security has been
approved by the court below, or within such time as may be extended
by a judge of the Supreme Court in chambers, serve the appellant,
his solicitor or sgent, with a notice of motion to quash the appeal
returnable at the then present, or on the first day of the next en
suing session of the Court, and in default thereof, in the event of the
appeal being quashed the respondent may, in the discretion of the
Court, be ordered to pay all or part of the costs of the appeal

Notice may be given under this rule if the security has
been allowed in the Court below. If allowed in the Supreme
Court, respondent may proceed under rule 2

Heretofore, if the respondent moved to quash on the first
day of the session or on the appeal being called for hearing
he was, in case of his motion succeeding, usually allowed
the costs of the motion. If the objection to the jurisdiction
was taken by the Court and the appeal 1\|lil*|ll'll. no costs were

given. See notes to sec, 50 of the Act. Under this rule
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the respondent may have to pay costs even if he =uccecds
as a )rlllll-'lllll nt for not doing all in his power to save ex-
pense to his adversary.

RuLe 5. —Upon service of a notice of motion to quash an appeal
for want of jurisdiction as hereinbefore provided, all further pro
wedings in the appeal shall be stayed until the motion has been dis
wsed of, unless a judge of the Supreme Court shall otherwise order

See remarks under rule 1 as to the effect of this stay of

proc 1-1'||JI|;">.

CASE TO CONTAIN REASONS FOR JUDGMENT

RuLg 6, The case provided for by the Supreme Court Act
certified under  se { the court appealed from, shall be filed in
the office of the Regist and in addition to the proceedings men
tioned in said section, all invariably contain a transecript of all
the opinions or reasons for their judgment delivered by the judges
of the court or courts below, or a certificate signed by the clerk of
such court or courts or an affidavit that such reasons cannot be pro-
cured, and stating the efforts made to obtain the same.

This is substantially the same as the former rule 2, which,
however, did not provide for the certificate of the Clerk. But
the certificate that the reasons could not be procured has
always been accepted in lien of the affidavit in cases from the
Province of Quebec.

Sec. 73 of the Act provides for what the case shall con-
tain,

When the opinions of the judges of the courts below have
been already issued in the regular reports, the Court of
Appeal for Ontario has dispensed with the re-printing of

such opinions in the appeal book, which merely contains a
uch tl peal bool hiel 1 t

reference to the report and page at which such opinions may
be found. See Cons. Rule 805 Holmested & Langton, 3rd
ed. 1053. Cases have sometimes been sent to the Supreme
Court thus prepared, but this practice is irregular under rule
G. When it is thought desirable to dispense with printing
of the opiniong in the case the more regular practice would
be to apply in Supreme Court chambers for an order. The
affidavit referred to in this rule should be filed and a copy
of it printed in the case.

Attention has heen called by the court to the fact that
Quebec cases frequently contain a certificate as to the opin-
ions in the Court of Queen’s Bench, and to those in the
Superior Court the rule is not complied with
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CASE TO CONTAIN COPY OF JUDGMENTS BELOW AND ANY
ORDER ENLARGING TIME

Ruwe 7 I'he case shall also contain a copy of all judgments
made in the courts below, and a copy of any order which may have

been made by the court below, or any judge thereof, enlarging the
time for appealing

See. 71 of the Act provides for the order mentioned in
this rule. Orders extending the time for filing the case are
made by a judge of the Supreme Court They are frequent-
lv printed in the ippeal book, but it iz not

necessary that
they should be

The provision that the case shall contain a copy of all

Judgments made in the courts below was not in the former
rule (rule 3). Sec. 73 of the Act requires the judgment
objected to to be set forth, which, in an Ontario ease would
mean the judgment of the Court of Appeal and in a Quebec
case of the Court of King’s Bench or Court of Review
This rule requires the judgment of the original and inter-
mediate Courts to be inserted as well, which has been the
almost invariable practice in the past See Inore Daly. 39
8. C. R. 122, per Davies J

CASE MAY BE REMITTED TO COURT BELOW.

RuLE 8—The Court, or a judge of the Supreme Court in cham
bers, may order the case to be remitted to the court below for cor
rection, or in order that it may be made more complete by the addi

tion thereto of further matter

Thig is the former rule 4 with the addition of the words
“for correction.” In practice the old rule was treated as
if it contained said expression,

Under the statute, section 73, the case is to be stated by
the parties, or in the event of difference to be settled by the
court appealed from or a judge thereof. A party feeling
aggrieved by the omission of what he may consider necessary
or proper material may apply to a judge of the Supreme
Court in chambers, on notice, to have the case remitted for
correction. The application should not he made in the first
instance to the court. See Aetna Ins. Co. v. Brodie, S. C. Dig.
1009. Where material has been unnecessarily added, no ap-
plication to remit is required. The unnecessary matter will
be disregarded by the court, and, as a general rule, will not
be allowed on taxation when its insertion has been objected
to at the proper time.
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The judge of the court below, when settling the case

should not abstain from exercising his judgment as to
whether certain material should or <hould not forn

the case. Where a jud

goe ol the court below cert

hat
the examination of one D. was made part the case qu

tum valeat, the case was remitted to the court below to have
it made clear whether the examination did or did not form

part of the case WeCall v. Wolff, 8. C. Dig. 1099

The printed case certified to the Registrar of t Supreme
Court will be remitted to the court below for correction, if
not a correct print of the case settled by the judg In

Parker v. Montre
Dig. 1101, wh
Judge of

City Passenger Railway Company, 8. (

re it appeared that certain papers which a

e court below had directed should form part of
the case had been incorrec tly printed, especially the factum
of the respondent in =aid court, which had been translated,
and in which interpolations had been made, the Registrar,
on application of the respondent, was directed to remit the

case to the court helow to be corrected

MOTION TO DISMISS FOR DELAY.

RULE 9.~ 1f the appellant does not file his case in appeal with
strar within forty days after the security required by the Act
allowed, he shall be considered

s not duly prosecuting his
ippeal, and the respondent may move to dismiss the

\ppeal pursnant
to the provisions of the Aet in that behalf
Rule 5 of the former rules required the case to be filed
within one month after allowance of security ['he time
12 now extended to forty davys
Section 82 of the Aet is as follows
‘I an appellant unduly delays to prosecute his appeal,

or fails to bring the appeal on to be heard at the first ses-
sion of the Supreme Court after the appeal is ripe for hear-
ing, the respondent may, on notice to the appellant, move
the Supreme Court, or a judge thereof in chambers, for the
dismissal of the appeal.

“2. Such order shall thereupon be made as the said conrt
or judge deems just.

See notes to this section at pp. 109, ef seq.

The immediate consequence of failing to file the case
with the R

strar of the Supreme Court within the forty
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days after security has been allowed, is that the appellant
lays himsell open to a motion to dismiss for want of prose-

cution. 1f, therefore the appellant sees that it will be

impossible to print his case within the time given by the

rule, and 1= heen able to obtain or unwilling to ask the
consent of the r |mlu|l-l|¥ to any extension of time, he must
apply before the expiy f the montl possible, to the
Registrar of the Supreme Court in chambers, for further
delay. The application should be on the usual four clear
days’ notice and be supported | flidavit, setting forth

the reasons for making it See rules 54, 55, 56 and 108

Rule 108 gives power to the eourt or a judge to enlarge

r doing any act under the rules,

\ motion to disn for want of prosecution should not
be made to the court, but in chambers Martin v. Roy,
S. C. Dig. 1111; The steam propeller St. Magnus—Dbefore the
full court, 1887

And the court has refused to interfere with the discretion
exercised by a judge in chambers. See Whitfield v. The
Merchanls Bank, S. C. Dig. 1110; Winnipeg v. Wright, 13 S
C. R. 441

It was formerly held that in an election appeal, the
niotion should be made to the court. North York Eleclion
Case, S. C. Dig. 1113; Charlevoiz Election Case, 106. But
gsince The Halton Case, 19 S. (". R. 557, such motions have

been made in chambers, See notes to sec. 82 p. 109, ante.

It is not sufficient excuse for not inscribing an appeal
for hearing that the respondent has not filed his factum
Whitfield v. The Merchants Bank, S. C. Dig. 1110,

It is the duty of the appellant’s solicitor to prosecute
his appeal with all reasonable despatch, and to inseribe it for
hearing ex parfe il the respondent be in default in depositing
his factum; and any carelessness or neglect in acquainting
himsgelf and complying with the requirements of the rules
may lay him open to the serious penalty of the dismissal of
the appeal, or at least to the payment of a considerable
amount of costs, that great “ instrument of correction in the
hands of the court.” Sece Coté v. Stadacona Ass. Co., S, C.
Dig. 1111
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Under exceptional circumstances an order directing an
appeal to stand dismissed if the case is not filed at a certain
date may be vacated and further time to file it allowed. See

notes to sec. 82

Rule 59 provides that unless an appeal is brought on
for hearing by the appellant within one year next after
the security shall have been allowed, it shall be held to have
been abandoned without any order to dismiss being required,
unless the Supreme Court or a judge thereof shall otherwise
order.

CERTIFICATE OF SECURITY GIVEN,

RULE 10.—The ease shall be accompanied by a certificate under
the seal of the court below, stating that the appellant has given pro
per security to the satisfaction of the court whose judgment is ap-
pealed from, or of a judge thereof, and =etting forth the nature of the
urity to the amount of five hundred dollars as required by the
said Act, and a copy of any bond or other instrument by which
security may have been given, shall be annexed to the certificate,

Section 75 of the Act provides for the giving of secur-
ity. See notes to that section p. 99

The security may be allowed by the Supreme Court or a
Jjudge thereof, in which case this rule does not apply

Security may be given by payment of five hundred dol-
lars into Court in the mode directed by rule 104. But even
in such case the security must be approved.

A copy of the bond by which security is given |~ generally
printed in the case, but this is not necessary. A copy cer-
tified under the seal of the court appealed from may be for-
warded with the original case.

ASE TO BE PRINTED AND TW

ITED WITH REGIS

' COPIES DEPOS

RULE 11.—The case shall be printed by the party appellant, and
twenty-five printed copies thereof shall be dn[umlul with the Regis
trar fur the use of the judges and officers of the Court.

2. As soon as the has been printed the solicitor for appel
lant shall, on demand, deliver to the solicitor for the respondent,
three printed copies thereof,

Though the re-
spondent will always have, or can easily procure, all the
material that goes into the case it will, no doubt, be more

The second part of this rule is new
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convenient for him to have the printed copies. There is no
obligation on the appellant to supply them except cn de-
mand.

The case as settled between the parties, or by the judge
of the court below, is to be printed, but there have heen
many :qun-uh in wh a portion of the printing has been
¢ispensed with, such a [mm]»lllvl» or other printed docu-
ments, books of account, statements, etc.; sometimes evi-
dence which has been printed for use in the court below, al-
though not in the form required by the rules of the Supreme
Court, and only a few copies can be procured The judges
have invariably relaxed the requirements as to printing,
when doing so would save large expense, and not cause any
gerious inconvenience.

But no application should be made to dispense with any
part of the printing until the case has been settled: Carrier
v. Bender, 8. C. Dig. 1101; and such an application should
be made to a judge of the Supreme Court and not to a
judge of the court helow.

In some cases an order has been made by a judge of the
Supreme Court allowing less than twenty-five copies of the
case to be deposited, but this will only be done when the
circumstances are exceptional.

In appeals from the High Court to the Court of Appeal
for Ontario, Cons. Rule 810 provides that in addition to the
number of copies required for the use of that court, thirty
copies are to be deposited with the Registrar for the purpose

of being delivered, in the event of an appeal to the Supreme

Court of Canada, to the party appealing to that Court, for
nse upon such appeal. Holmested & Langton, 3rd ed., 1055

\s to what the case should contain see sec. 73 of the
\ct and rules 6 and 7.

FORM OF CASE.

Ruig 12 'he case shall be in demy quarto form. It shall be
printed on paper of ' and on one side of the paper only
with the printed pag » left, and the type shall be pica, and
the size of the case shall be eleven inches by eight and one-half
inches, and every tenth line shall be numbered in the margin. Where
evidence is printed there shall be a head-line on each page, giving
name of witness, and shewi whether the evidence is examination-in
chief, cross-examination, or as the case may be. All exhibits shall
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be grouped together and printed in chronological order. All plead
ings, judgments, and other documents, shall be printed in full unless
dispensed with by the Registrar. I'he title page shall contain the
name of the court and Province from which the appeal comes, and
the style of the cause, putting the appellant’s name first, a. tollows
A B
(Plaintiff or defendant, as the case may be)
AND Appellant
Q. Dy
(Defendant or plaintiff, as the case may be),
espondent
I'he names of solicitors and agents may also be added
There ghall be an index at the beginning the case, which shall
set out in detail the entire contents of the case in four

parts as
follows
Part 1. Each pleading, rule, order, entry, or other docu
ment with its date, in chronological order
Part 11 Each witness by name, stating whether for plaintiff

or defendant, examination-in-chief or cross-ex
amination or as the case may be, giving the
page

Part 111 Each exhibit with its description, date, and number,
in the order in which they were filed.

Part IV All judgments in the courts below, with the reasons
for judgment, and the name of the judge deliv
ering the same

2. If the appellant desires, the case may be printed according

to the regulations as to form and type in appeals to His Majesty in
Council,

This rule adds considerably to the requirements as to
printing contained in the former rule 8 and also makes cer-
tain changes which it will be necessary for solicitors to
observe.  Most of the provisions in this rule have been
for some years past printed on the inside of the front cover
of each number of the Supreme Court reports

The first new requirement is that the printed pages
shall be to the left side of the book. This will be found
more convenient for making notes on the blank page op-

posite,

The next change is in the size of the type, which here-
after must be pica instead of small pica leaded, as has been
the rule.

The provisions as to head lines to the evidence, to the
grouping and printing of exhibits and to the printing in full
of pleadings, &c., were not in the former rule, but, except
as to the head-lines, it was the usnal practice to print as
is now required.

Each page should have the lines numbered separately.
11
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CASE NOT TO BE FILED UNLESS RULES COMPLIED WITH

Ruwe 13 I'he Registrar shall not file the case without the leave
of the Court, or a judgs f the foregoing order has not been com

plied with, nor t sha pp that the press has not been properly
corrected, and no costg shall be taxe for any case not prepared in
accordance with th wrder

The case is to be printed so as to procure a certam de
et niformit nd that equired is a substantial
compliance with Rule 12: Ma Wedrthur, S. U, Dig. 1101

By the tariff Form 1. of the Schedule, the Registrar 18

authorized to tax reasonable charges for disbursements
necessaril ncurred in proceedings in ippeal s and he ma
tax *‘jor engrossin for printer copy ol case a

when such engrossed copy is necessar and properly r¢

quired, per folio of 100 words, 10 cents; Zor correcting and

perintending printing per 100 word y cents

It is the duty of the appellant y avoid unnecesss
expense, and the costs of any printed material not proper
required, or of printing done in an 'HHuw~~HHM expens
style, will he disallesved on taxation

I'he printing should average from forty to forty-seven

lines to the page. and not be uselessly leaded or paragraphed




DISPENSING WITIH PRINTING

Rui 14 | ( pet
the prin
part of tl

2. T rt d
hibit 1 |
mitted It h
\ot

I'l 1 | t wse, | "

| t t ['he V¢ ria 1X(
the requ nent 1 y printin when [ i
thereb ¢ avoided ) 801 1 nvenience w | result

By 1 10 of 1 eded tles certified ples ol
1l nal documen 1 bt ed i evidence
court ol frst mstance were to be deposited ith the reg
trar alon with the case unie proauction Is dis
pensed with in order \1 e rt or a judge could
order the tran m o e o1 na L nder 1 above
rule these or 1 transmiited 1n el 1

NOTICE OF HEARING OF APPEAL

RuLe 15, \fter the filing of the case, a notice
of the appeal shall b en by the appellant for the
session of the Court as fixed by tl Act, or as specially convened
for hearing ajy s according to the provisions thereof, if itficient
time shall intervene for that purpose, and if between the filing of the
case and the first day of the next ensuing session there shall not b
sufficient time to enable the appellant to serve the notice as herein
Wfter prescribed, then such notice of hearing shall be g n r the
session following the then next ensuing session

least fifteen days befor

SCSS10N Ru 1 \nd the case must

s, and the appeal inscribed fourteen days
efore Rule 37
I'he notice may be in the Form B. in the hedule. Rul¢
: /
By rule 67, notice of hearing in eriminal appeals. and :
i appeals in matters of habeas corpus, under zec, 62 af the ‘g
Act, shall he served at least five davs before the dav on wl
it is proposed to hear the appe
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See Part 11, * Exchequer appeals ™ and ** Election ap-
|nu|\~,” for notice in those cases ""‘l""('""-\'

SPECIAL NOTICE CONVENING COURT—FORM OF.

RULE 16.—The notice convening the Court for the purpose of
hearing election or criminal appeals, or appeals in matters of habeas
corpus, or for other purposes under the provision of the Act in that
behalf, shall, pursuant to the directions of the chief justice or senior
puisné judge, as the case may be, be published by the Registrar in
the Canada Gazette, and shall be inserted the r such time be
fore the dav appointed for such special session as » said chief jus
tice or senior puisné judge may direct, and may be in the form given
in Form A, of the Schedule to these Rules,

Sec. 34 of the Aet provides that: “The Court may be
convened at any tin the Chiel tice, or, in the event

of his absence or illness, by the senior puisné judge, in such

manner as is prescribed by the rules of the court.”

FORM OF NOTICE OF HEARING,

RULE 17.—The notice of hearing may be in the form given in
Form B, of the Schedule to these Rules

When the appeal is heard ex parte the Court will require
an affidavit proving service ol notice of hearing Kearney v
Kean: Domville v. Cameron, 8. C. Dig, 1118

WHEN TO BE SERVED

RULE 18,—The notice of hearing shall be served at least fifteen
days before the first day of the session at which the appeal is to be
heard,

This does not apply to election appeals; Controverted
Elections Act, sec. 67 nor to criminal appeals nor appeals
in matters of habeas corpus; rules 64 and 67.

HOW NOTICE OF HEARING TO BE SERVED.

RuLe 19.—Such notice shall be served on the attorney or solici
tor, who shall have represented the respondent in the court below,
at his usual place of business, or on the booked agent, or at the
elected domicile of such attorney or solicitor at the City of Ottawa,
and if such attorney or solicitor shall have no hooked agent or
elected domicile at the City of Ottawa, the notice may be served by
affixing the same in =ome conspicuous place in the othee of the Regis
trar, and mailing on the same day a copy thereof prepaid to the ad
dress of such attorney or solicitor

2. Where the validity of a Statute of the Parliament of Canada
is brought in question in an appeal to the Supreme Court, notice of
hearing. stating the matter of jurisdiction raised, shall be served
on the Attorney General of (fanads

3. Where the validity of a Statute of a Legislature of a Pro
vince of Canada is brought in question in an appeal to the Supreme
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Court, notice of hearing stating the matter of jurisdiction raised shall
be served on the Attorney General of (anada and the Attorney Gen
eral of the Province,

Paragraphs 2 and 3 of this rule are new. By sec. 60 of
the Act the validity of a provincial statute may be in ques-
tion on a reference by the Governor-General in Council, but
notice in such case is given to the Attorneyv-General of the
Province only.

Service may be made on the booked agent ol the respond-

ent. See the next rule respecting “ The Agents’ Boo

Rules 24 and 25 provide for service of ail papers on a
party to any appeal who appears in person Rule 55 pro-

vides for service ol nolices of motion

“THE AGENT'S BOOK"

RuLE 20.—There shall be kept in the office of the Registrar of

court, book to be called * The Agent's Book,” in which all
advoca solicitors, attorneys and proctors practising in the said
Supreme Court may enter the name of an agent (such agent being
himself a person entitled to practise in the said court), at the said
City of Ottawa, or elect a domicile at the said City

The Supreme Court Aet contains the following pro-
visions:

24. All persons who are barristers or advocates in any
of the Provinces of Canada, may practise as barristers, advo-
cates and counsel in the Supreme Court.”

All persons who are attorneys or solicitors of the
superior courts in any of the Provinces of Canada, may pri
tise as attorneys, solicitors and proctors in the Supreme
Court.”

In Wallace v. Burkner, the Supreme Court intimated that
conducting business with the Registrar’s office by corres-
pondence is a highly irregular practice. Practitioners should
understand the importance of appointing an agent in the
course of an appeal. As soon as a case is transmitted to
the Supreme Court the appellant’s solicitor should authorize
some practitioner in Ottawa to act as agent and enter his
name as such in the “agent’s book.” The authority may
be a general one to act in all appeals, or may be limited to
any particular appeal.
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The authority must be in w s and filed in the Regis-

trar’s office No special forn required. The following
i sufficient

*I hereby authorizu ou (o enter your name as my agent
in the ‘agent’s hoo f the Supreme Court of Canada,
and to act as such agent in all appeals to that court in which
I mayv be concerned lor in the following appeal, v |

Dated, et

The authority may be revoked by a subsequent one and

a new entry in the book

Sch. Form 1. provides that an allowance
entered ag any appeal, in

e Registrar

iy neglect by an
agent when appointed, may seriougly prejudice the rights
of the part An agent should keep a general supervision
over the procedure in an appeal, see that the appeal is duly

entered and the i \ n entering it, attend to the de-

positing of t noat ¢ insceribing the appeal,
keep his principal 1 { ‘erence to all interlocutory

pplications, b resen court to hear judgment and
notify his principal of the result, take out and serve on the
agent « the other party an appointment to tax costs and

ettle the minutes of the judgment, and attend the taxation

and settlement Sometimes questions arise on the settle-
ment of the minutes requiring a thorough acquaintance on
the part of the agent w nature oi the appeal and the

judgment. Tt is not very satislactory to find after a judg-

ment has been entered that an important provision has been

omitted necessitating an application to the full court at a

considerable expense

SUGGESTION BY APPELLANT OR RESPONDENT WHO AP
PEARS IN PERSON.

RuLe 21 In case any appellant or respondent who may have
been represented by attorney or solicitor in the court below, shall
desire to appear in person in the appeal, he shall immediately after
the allowance hy the court appealed from, or a judge thereof, of the
security required by the Act, file with the Registrar a suggestion in
the form following

“A v B
[ §) intend to appear in person in this appeal.
(S1aNED) C. D
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This and the four following rules provide for the case
of either party to an appeal appearing in person In the
former rule such provision applied to the case of a ]4'\'“1[]1!4‘“‘

along

The rule does not provide for filing the suggestion when
the security is allowed by the Supreme Court, but in such case

the same procedure can be followed

When a party conducts an appeal in person he should
be careful to comply with rule 24 and « t some domicile
or place at the eicy ol Ottawa at which all notices and papers

may be served upon him, otherwise by rule 25 the notice
of hearing may be served upon him by being aflixed in some
conspicuous place in the oflice of the Registrar, and by rule
55 service of all notices of motion may be made on him in

the same way

When a party to an appeal appears in person he will be
entitled to tax, if successiul, and granted costs, the usunal

costs hetween party ind party other than counsel fees A
respondent who is an advocate and who has argued the appeal
in person cannot tax counsel fees,  Charlevoir Election Case
(lr'!’/” v. Langlois), S. C, Diz. 388

IF NO SUGGESTION FILED,

RuULy If no such suggestion be filed, and until an order have
been obtained as hereinafter provided for a change of solicitor or
attorney, the solicitor or attorney who appeared for any party in the
onurt below shall be deemed to be his solicitor or nftorney in the
ipoeal to this court

SUGG

ISTION  BY AIPELLANT OR RESPONDENT WHO
ELECTS TO APPEAR BY ATTORNEY

Ruie 23 When an appellant or respondent Las appeared in

person in the court below, he may elect to appear by attorney or
solicitor in the appeal, in which case the attorney or solicitor shall
file a suggestion to that effect in the office of the Registrar, and there
after all papers are to be served on such attorney or solicitor as here
inbefore provided

ELECTION OF DOMICILE BY APPELLANT OR
WIHO APPEARS IN PERSON

RESPONDENT

RuLe 24 An appellant or respondent who appears in person
may, by a suggestion filed in the istrar's office, elect some domi
cile or place at the City of Ottawa, at which all notices and paper
may be served upon him, in which » service at such place of al
notices and papers shall be deemed good service,
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SERVIUE WIHEN APPELLANT OR RESPONDENT APPEARS
IN PERSON WITHOUT ELECTING DOMICILE

RULE 25.—In case the appellant or respondent who shall have
appeared in person in the court appealed from, or who shall have filed
a suggestion under Rule 21 shall not, before service, have cted a
domicile at the City of Ottava, service of all papers may be made by
affixing the same in some conspicuous place in the office of the Regis-
trar

CHANGING ATTORNEY OR SOLICITOR

RULE 26.—Any party to an appeal may, on an e» parte applica
tion to the Registrar, obtain an order to change his attorney or soli
citor, and after service of such o r on the opposite part 1l ser
vices of notices and other papers are to be made on the new attorney
or solicitor,

One attorne ailit appear « Tecor In
an ;IH»I!.,‘:- m to al {8 to t was shown
that M } wred o | ase as solicitors

and that A legired to have the name of

B. alone inserte solici \pplication refused by the

Chiei Justice as unnecessary : Gilmour
orred The |

SUBSTITUTIONAL SERVICH

RULE 27.—Where personal serviee ¢ tice, order or other
document required by these o8, or « ind it is made
to apy to the Court or a dg mbers that prompt personal
service cannot be effected, the Court or judge in chembers may maks
such order for substitutional or other sery or fo ubstitution
of notice for service by letter, public advertisement otherwise as
may be just

rule dent the English rule, order 6%
. 6. An. Prac. 1907, p. 937 And see Holmested & Lang-

ton’s Jud. Acts, 3 ed., pp. 283, ef seq. as to the Ontario rule

Rule 25 provides for service on a party to an appeal ap-
pearing in person but failing to elect a domicile at Ottawa
by aflixing the paper to be served in some conspicuous place
in the Registrar's office. By rule 55 notice of motion may
be served in the same way.

AFFIDAVITS OF SERVICE

RULE 28.—Affidavits of service shall state, when, where and how
and by whom such service was effected.

This is identical with order 67, R. 9, in England. An.
Prac, 1907, p. 976,
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FACTUMS TO BE DEPOSITED WITH REGISTRAR

RuLe 20 At least fifteen days before the first day of the ses
sion at which the appeal is to be heard, the parties appellant and
respondent shall each deposit with the Registrar. for the use of the
court and its officers, twenty-five copies of his factum or points of
argument in appeal.

The last day for depositing factums is the third Saturday
hefore the opening day of each session By rule 112 the
time is computed by excluding the first and including the
last day By computing in this manner fi‘teen days from
the third Saturday the last will fall on Sunday, which by rule
114 means Monday.

CONTENTS OF FACTUM

Rure 30 I'he factum or points for argument in appeal shal
consist of three parts, ag follows
Part 1, A concise statement of the facts,
A concise statement setting out arly and particularly
t the judgzment illeged to be erroneous When the
s with respect to th wdmission or rejection of evidence
the evidence admitted or rejected shall be stated in full When the

error alle is with respect to the charge of the judge to the jury
the language of the judge and the objection of counsel shall be set
out verbatim

Part

A brief of the argument tting out the points of law
or fact to be discussed, with a particular reference to the page and line
of the case and the authorities relied upon in support of each point
When a statute, regulation, rule, ordinance or by-law is cited, or
relied on, so much thereof as may be necs
case shall be printed at length

ary to the decision of the

The former rule respecting factums only required that
they should contain a concise statement of the facts of the
points of law to be relied on and of the arguments and au-
thorities to be urged and cited. The present iz almost
identical with the rule of the United States Supreme Court
respecting briefs in that tribunal. It will tend to make the
factums uniform so far as the diverse nature of the cases will
permit

HOW TO BE PRIN

ED.

RuLe 31.—The factum or points for argument in appeal shall
be printed in the same form and manner as hereinpefo provided
for with regard to the case in apy . and shall not be received by

the Registrar unless the requirements hereinbefore contained, as re
gards the case, are all complied with

See rule 12 a- to printing
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MOTION OF RESPONDENT TO DISMISS APPEAL
GROUND OF DELAY IN FILING FACTUM.

RuLe 32.—1f the appellant does not deposit his factum or points
for argument in appeal within the time limi by Rule 2, the re
spondent shall be at liberty to move to dismiss the appeal on the
ground of undue delay under the provisions of the Act in that be
half

I'¢ wmy move to dizmiss
the ap { the appeilant unduly delays its prosecution
APPELLANT MAY INSCRIBE EX PARTE FACTUM NOT

FILED,
RULE If the respondent fails to deposit his factum or points
for argument in appeal within the said presceribe eriod, the appel

lant may set down or inscribe the cause for hearing ex parte

Rule 37 provides for inseribing the appea

SETTING ASIDE INSCRIPTION EX PARTE

RULE 34.—Such setting down or inscription ex rie

may
iside or discharged upon an applieation to a judg 1 chambers

sufficiently supported by aflidavits
REGISTRAR TO SEAL UP FACTUMS FIRST DEPOSITED

RuULE 30.—The factum or points for argument in appeal first
deposited with the Registrar shall be kept by him under seal, and shall
in no case be communicated to the opposite party until the latter shall
himself bring in and deposit his own factum or points

INTERCHANGE OF FACTUMS

RuULE .—As soon as both parties shall have deposited their said
factum or points for argument in appeal, each party shall, at the
request of the other, deliver to him three copies of his said factum or
points,

Parties should bhear n that these rules respecting
factums have been passed for the convenience of the court
They must he strictly complied with: Lord v. Davidson,
S. (. Dig. 1102: and cannot be waived by consent of parties
Coté v, Stadacona Assur. Co.. 11 The factum should be as
complete as possible, but the Court has never refused leave
to counsel to hand in for the use of the judges a list of
authorities cited at the hearing not already mentioned
in the factum An additional argumentative factum 1s
never, or very rarely, received, and would not be accepted
by the Registrar for distribution among the judges without
special leave of the Court. Copies of the additional list
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of authorities should be sent to the Registrar a on
ag possible after the argument of the appeal I'he fac-
tum should not contain irrelevant matter, or reproduce docu-

ments already printed in the case, when a relerence to them

| answer the purpose.
The facts of the case and points for argument should b
and yet completely set out In one case when a

point was raised at the hearing which was not in the factum,

ind counsel for respondent objected that he was not prepared
ol the Court adjourned the hearing for a week: Wes-
(ounties Ry. Co. v. W & Annapolis Ry. Co., 8. C
g, 1129 Any improper reflections upon the mduct o1
the judeges of the courts below v truck
out and subject the golicitor to the censure of the Court a id
the loss of his costs: Wallace v. Souther, S. C. Dig, 1102;
or the Court may order the factum to be taken off t files
ernon Oliver, 11 8. C. R, 156
Objections to a lactum as containiy innecessary matter
mayv be urged at the hearing: Colemar Miller, S. C, Dig

1101 or may be urged before the Registrar on taxation

The cost of printing a translation of judges’ notes or other

matter in or with the factum will not be taxed.

Default on the part of the respondent in depositir fac

tum does not justify the appel

int in neglecting to de

his, or relieve him from the risk of a motion to dismiss un-
der rule 32: Whilfield v. The Merchanls Bank, S. C. Dig.

1103, It is the duty of the appellant to prosecute his appeal
with all reasonable despatch and in striet conformity with

the requirements of the statute and rules. It the respond-
ent is in default the appeal is inscribed ex parte, and the
Registrar is not at liberty to inseribe in any other wa ['he
word “may” in rule 33, therefore, means * must,” if the
appellant inseribes the appeal.  Rule 31 provides a mode of
relief in a proper case against this inscription er parte

In certain circumstances the Court has dispensed with an

oral argument of the appeal, and allowed the case to he sub-
mitted on the factums. See 8. (. Dig. 1118, Lawless v, Sul-
livan. and other cases

No factums are required in eriminal appeals, nor in

habeas corpus appeals—rule 64, but a memo. of points of ar-
gument must be filed. In election appeals a factum must
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| as in ordinary appeals—rule 68. In a proper
case an order may be obtained dispensing with the factum
n these appeals—rule 71
Rule 101 provides for the depositing of factums in a cross
appeal, the time within which such facturas must be de-
posited, and the interchange ch factums between the
parties
102 pre a lactum,

ase in which this
cquired

REGISTRAR TO INSCRIBE APPEALS FOR HEARING

day

n chambers
appellant to inscr the apprea
Cast has not been i twenty

days I 1 of the =ession I ed by t

latter part of this rule, nor unle

has bheen

deposited thin the time fix 29 nor until the time

32, the reguiar sessions
ase, therefore, should be
esday preceding the opening
session (20 clear days). The factums, under rule 29,
should be deposited not later than the third Saturday preced-
ing the opening of the session, and the appeal should be in-
scribed on the third Monday preceding—that is the Monda
followinz the last day for depositing the factum If the
respondent has failed to deposit his factum the appeal must
be inscribed for hearing ex parte. This insceription ex parte
an only be vacated on .|’»]vlu:n n supported ];_\ affidavit
accounting for the delay. A mere consent on the part of the
appellant or his solicitor would not be sufficient. See rules
i3 and 34

On the third Monday preceding the first day of the session,
assuming the session to be a regular one beginning on a
Tuesday, the agent for the appellant should attend the Regis-
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trar’s oflice, write out a pracipe for a seare to satisfy him

self that the cast s been filed twenty clear days belore
the first day of the session. and o ascertain whether the re-
spondent’s factum has been deposited or not.  If the case has

been regularly filed, the agent can then file with the |

trar a pracip |..|\|-‘»lm; him to insceribe the appe al..

I'he appeal may be inscribed at any t

prov ded the

factums of both parfies have been deposited and the case
filed within the proper time. 11 the appellant wishes to in-
seribe before the time has expired for depositing the fac-
tums, he should not neglect to make a search before filing
with the Registrar a reque to inscribe, for if the case has
not been regularly filed, or the factum ol respondent has
not been deposited, the re

t will not be compligd with.

and unless another request he made when the appeal is ready

for inscription, the appellant may find himself open to a

motion to dismiss for not having duly inscribed his appeal
The respondent cannot inscribe the appeal, even though
the appellant make default in inscribing. His remedy is

by motion to dismiss for want of prosecution. See section

82 of the Supreme Court Act. and notes thereon, and rule

There are special rules relating to the inscription of elec-
tion appeals, criminal appeals, and appeals in matters of
habeas corpus.

1. As to election appeals.  See section 66 of the Dominion
Controverted Elections Act and notes thercon, anfe, p. 134
This section provides that an election appeal, after the trans-
mission of the record by the clerk or other proper officer
of the Court helow, shall be set down by the Registrar of
the Supreme Court for hearing at the nearest convenient
time, and according to any rules of the Supreme Court of
Canada in that behalf. By rule 68 all the Supreme Court
rules apply to election appeals, except as otherwise ||ru\u]--nl
by the Controverted Elections Act, and by rules 69, 70 and
71. Rule 69 provides for printing the record in such appeals:

rule 70 for fixing a dav for hearing and having the ;||lp<-:\[

set down : rule 71 for dispensing with printing and with the

delivery of factums

2. As to Exchequer appeals. By section 82 of The Ex-

chequer Court Aet, it iz provided that after the deposit of
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I'he counsel for the appellant are first heard, then the

counsel for respondent, ind one of the counsel {o

lant replies

No rule 15 been laid down as to whether ser o

counsel should first addre the Court In cases from tl

Provinee ol Quebec, it not unusnal for the junior counsel
to speak first and then the senior couns In cases from the
other provinces the senior counsel first addresses the Court
and is followed by his junior

Any one attacking the lity of a statute

as i statutes should prima facie be considered within the
Jurisdiction of the Legislature passing then Thrasher
Case, 8. C. Dig. 1103, Iu re Liquor License Acl, 1883, I

1106

When the question before the Court was whether the Can
\ Temperand \et, I8T8, section 6, had been complic
with, and whether a proclamation should issue under section
7, the Court directed the parties to begin who sought to sus
tain the aflirmative. In re Canada Tempera let, 1878
County of Perth, S. C. Dig. 1106

I'he Court refused to hear counsel from the New York bar

Halifax Cily Ry. ( T'he Queen, S. C. Dig. 1118. But in
the case of 1 (alr Lust v. Lo 35 8. C. R. 616, a
member of the Massac etts bar was heard on behalf of the

1espondent

POSTPONEMENT OF HEARING

RULE 39.—The Court may in its discretion postpone the hearing
until any future day during the same session, or at any followir
session.

I'he power of altering the order of hearing appeals is re-
served to the Court by section 90 of the S ipreme Court \et
This applies only to changing the order of the list for the

session at the time being held. The above rule goes fur-

t and provides for the postponement of an appeal to any
following session. If both parties consent to the postpone-
ment of the hearing of an appeal on the list, counsel can
either not the Clourt when the appeal is ealled, or inform

the Registrar in writing of their wish to withdraw the appeal
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and the Reg
called. As a rule when an appeal is merely withdrawn it

sistrar will inform the Court when the appeal is

should be re-inscribed for hearing by the appellant on the
usual pracipe filed with the registrar. When the Court dir-
ects an appeal to stand for hearing at a subsequent session,
no re-inscription required, as the Registrar will place the
appeal on the list, in accordance with the direction of the

If the case does not contain the formal judgment of the
court below, or the reasons of the judges of the court below,
or affidavit required by rule 6 that such reasons could not
he procured, or a proper index, or is in any other respect im-
perfect, the Court may direct the postponement of the hear-
ing. Kearney v. Kean, 8. C. Dig. 1101: Lewin v Howe, Feb-
ruary session, 1888 or place it at the foot of the list to per
mit missing matter to he added Wallace v. Souther, S. C.
Dig. 1102

If it appears that the respondent has taken an appeal to
the Privy Council from the ¢ judgment, the Court will
postpone the hearing until h appeal is decided. Me-
Greevy v. MeDougall, Mar., 1888 Bessy v. Eddy, Oct., 1898.

In Angers v. Mutual Reserve Fund Life Assoc., 35 8. C.
R. 330, judgment was not pronounced until the Judicial Com-
mittee of the Privy Council had decided a similar case
(Mutual Reserve v. Foster, 20 Times L. R. 715). \fter the
latter was decided the Court ordered a re-hearing in Anger's
(lase

And in Can. Pac. Ry. Co. v. City of Ollawa, where the
hearing developed the existence of a question of constitu-
tional law, the Court directed notice to be served on the
\ttorney-General of Canada, and of each Province, and the
case to be re-argued in the following term, May, 1907,

DEFAULT BY PARTIES IN ATTENDING HEARING

RuLe 40.—Appeals shall be heard in the order in which they
have been set down, and if either party neglect to appear at the pro-
per day to support or resist the appeal, the Court may hear the
other party, and may give judgment without the intervention of the
party so neglecting to appear, or may postpone the hearing upon such
terms as to payment of costs or otherwise as the court shall direct.




Rules 41-43)

SUPREMI

COURT RULES 197

If neither party be represented when the appeal is called
for hearing. it will be struck out of the list. If the appel-

lant be not represented and counsel for respondent asks
for the dismissal of the appeal, it will be dismissed with
COSIR Burnhawm v, Watson: Scott v, The Queen: Weslern
Assur. Co. v. Scanlan, 8, C. Dig. 1111 If respondent’s
counsel, instead of asking for dismissal of the appeal, asks
for the postponement of the hearing the following s
ion, the request will usually be granted

In Titus v. Colville, May term, 1890, the Court reinstated

an appeal dismissed for non-appearance of counsel for appel-
lant, but refused to do so in Foran v, Handley, 24 8. C. R
706, and Hall Mines v. Mo N, (L Dig. 1003,

If respondent he not represented. counsel for appellant
may be heard ez parte, or may ask for the postponement of
the hearing.

JUDGMENTS—HOW TO BE SIGNED

RULE 41.—All orders and judgments of the Court shall be settled
and signed by the Registrar

This rule refers to orders of the Court An order made

by a judge in chambers is signed by the judge. And orders
made by the Registrar sitting as a judge in chambers are
signed by the Registrar—rule 85.

ENTRY OF JUDGMENT

RuLe 42.—The solicitor for the successful party shall obtain
an appointment from the Registrar for settling the judgment, and
shall serve a copy of the draft minutes and a copy of the appoint
ment upon the solicitor for the opposite party two clear days at least
before the time fixed for settling the judgment. The Registrar shall
satisfy himself in such manner as he may think fit that service of the
minutes of judgment and of the notice of appointment has been duly
effected.

RULE 43.—If any party fails to attend the Registrar's appoint
ment for settling the draft of any judgment, the Registrar may pro-
ceed to settle the draft in his absence,

These rules are new, and are similar to Order 62, Rules &,
10 and 12 of the English rules. An. Prac. 1907, pp. 865-6

The following form of appointment can be obtained at
the office of the Registrar.

8.k.C.—12
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IN THE SUPREME COURT OF CANADA,

AND
I hercby appoint the day of
A. D. 190 at the hour of o'clock in the
noon, at my Chambers, in the City of Ottawa, for the taxation of
the costs, and for settling the minutes of the
Judgment herein,
Dated, this day
of A D, 190 J

Registrar

I'he following forms may be used for the judgments to be

settled
S JUDGMENT ALLOWING APPEAL.

In the Supreme Court of Canada

the day of D, 19
Present
'k Hoxovrante Sm Coarpes Fizeatrick, K. COM. G, CHIEF
JUSTICK

MR, JUSTICE GIROUARD,
Mg, JusTiceE DAVIES
Mi. Justice [piNGTON
Mi, JUSTICE MACLENNAN
Mg, JusTice DUFs
(If any Judge has been absent when judgment was ren lered add
Tue HoNoURARLE Mg, JUSTICH being absent, his judg
ment was announced by Tue HoNourasLe Tue Cuier JUSTICE, or
Mg. JusTIiCl wursuant to the statute in that behalf)
Between A. B. (plaintif), Appellant
AND
C. D. (defendant), Respondent
The appeal of the above named appellant from the judgment of
the Court of King's Bench, Quebec (appeal side) (or of the
Court of Appeal for Ontario, or as the casc may be) pronounced
in the above cause on the day of in

the year of our Lord . reversing the judgment of the
Superior  Court sitting in and for the District of

. (or of the Queen's Bench Division of the High
Court of Justice for Ontario, (or as the case may be) rendered in the

said cause on the day of in the year of
our Lord having come on to he heard before this
court on the day of in the year of our

1s well for the appellant

Lord , in the presence of counsel
wing what was alleged

as the respondent, whercupon and upon h
by counsel aforesaid, this court was pleased to direct that the said
appeal should stand over for judgment, and the same coming on thi
day for judgment, this court did order and adjudge* that the said ap
peal should be and the same was allowed, that the said judgment of
the Court of King's Bench, Quebec (appeal side) (or of the said
Court of Appeal for Ontario, or as the case may be),
should be and the same was reversed and set aside, and that the snid
judgment of the Superior Court sitting in and for the Dis
trict  of (or of the Queen's Bench Division of the
High Court of Justice for Ontario, or as the case may be) should be
and the same was restored
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And this court did further order and adjuc that the said re
spondent should and do pay to the said appellant the costs incurred
by the said appellant as well in  the
Bench, Quebec (appeal side) (or in the

said  Court of King
said Court of Appeal for
as in this court,

(In appeals from the Provinee of Quelec add
distraits in favour of Messrs. A, &
lant,

Ontario, or as the case may be)

*the said costs
., attorneys for the said appel

9. JUDGMENT DISMISSING APPEAL.

(Formal parts as in preceding down to * then proceed as fol-
lows :)
that the said judgment of the Court of King's Bench, Quebec
(appeal side) (or, of the Court of Appeal for Ontario, or as the
case may be) should be and the same was affirmed, and that the said
appeal should be and the same was dismissed with costs to be paid
by the said appellant to the said respondent
(Conclude with distraction of costs as in preceding form.)
Rure Where the successful party neglects or refuses to
obtain an appointment to settle the minutes of judgment, the Regi
trar may give the conduct of the proceedings to the opposite party

Also a new rule. See Order 62, R. 12 in England, An.

Prac. 1907, GG, By rule 46 the Registrar may, under

direction of t Court or a judge settle g judgment or order

without notice to either party

Rure 45.—~The Registrar may adjourn any appointment for set
tling the draft of any judgment or order to such time as he may
think fit, and the parties who attended the appointment shall be bound
to attend such adjournment without further notice,

\ new rule, but the practice has always existed. An. Frac.
p. 866, Order 62, R, 13.

RULE 46.—Notwithstanding the preceding rules

the Registrar
shall in any case in which the Court or a ju

may think it ex
pedient, settle any judgment or order without making any appoint-
ment, and without notice to any party.

This new rule provides for a practice that has not here-
tofore been known in the Supreme Court. It
with Order 62, R. 14, An, Prac. p. 867

is identic:

RULE 47-—Any party dissatisfied with the minutes of judgment
as settled by the Registrar may move the Court to vary the minutes
as settled, upon serving the solicitor for the opposite party with
two clear .I.q\' notice of his motion, and the said motion shall be
brought on for hearing at the nearest. convenient session of the Court,
but the said motion shall not stay the entry of the judgment, if the
Registrar is of the opinion that the motion is frivolous or would un
reasonably prejudice the successful party. unless a judze of the Su
preme Court shall otherwise order. Such o motion shall be based
only on the ground that the minutes as settled do not in some one
or more respects specified in the notice of motion accord with the
judgment pronounced by the Court,

=
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een followed though it has

This practice has frequent
{ not heretofore been authorized

55 and 56 of the Supreme Court

See notes to sections 54,
Act, the head of * Amendment

under

hall be dated as of the day on which
the Court shall otherwise order,
provided that by
ante-dated

RULE 48.—Every judgment
pronounced, u
shall take effect from that date
judge a judgment may be

such judgment i
and the judgment
we of the Court o

pecial I

lat .
e for

authorize any other d

| I'he former rule 35 « no
| a judgment than that of the day on which it wa pronounced,
i though the Court could in any case make an order for a
re to do so on

date I'his rule authorizes a judge

different
licat

on

m
“1'l

Jiearing

When one of the partics has died between the
dgment, the Co

irt, on application,

and pronouncing o
ts order to be dated and en
Merchants Bank v. Smith, d&e., S.

tered nund pro tune,

may direct
as of the day of hearing.
C. Dig. 1131, Smith v. Goldie, S. C. Dig. 1123

Even after the final judgment has been signed and entered

o the Court helow, the Supreme Court has

is clear

and transmitted

ower to amer uch judgment, and will do so if it
I )

that by oversight or mis
v. Young, S. C. Dig. 1123

tiiray

in error has occurred

RULE 49.—FEvery judgment or order made in any cause or matter
n t thereby ordered shall state the

on to do

requiring any per
i time, or the time after service of the judgment or order, within which
f | the act is to be do ind upon the copy of the judgment or order
which shall be served upon the person required to obey the same,
there shall be indorsed a memorandum in the words or to the effect
the within-named A, B., neglect to obey this

following, viz: “If you
judgment (or order) by the time
to process of execution for the purpose of compelling you to obhey

the same.

therein limited, you will be liable

This new rule is identical with Order 41 R. 5 of the
English Rules, An. Prac. 1907, p. 536. The party refusing
or neglecting to obey would be liable to attachment for con-
tempt, and the judgment or order could he enforced by the
proper process of exeeution,

TION

ADDING PARTIES BY SUGG

RuLE 050.—In any case not already provided for by the Aect, in
which it becomes essential to make an additional party to the appeal,

respondent, and whether such proceeding be

either as appellant or
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comes necessary in consequence of the death or insolvency of any
original party, or from any other cause, such additional party may
be added to the appeal by filing n suggestion, which may be in Form (
in the Schedule to these Rules

SUGGESTION MAY BE SET ASIDE

Rure 51.—The suggestion referred to in the next preceding Rule
may be set aside on motion, by the Court or a judge thereof

SERVICE OF NOTICE

RuLe 52.-—Notice of the
upon the other party or par

such suggestion shall be served
wppeal,

These rules supplement the provisions of sections 83 to
89 of the Supreme Court Act.

In Guest v. Diack, (O« 1897, the executrix ol a respond-
ent who had died pending the appeal, was substituted for
him, and a suggestion allowed to be filed by appellant.

And where the appellant had made an assignment in in-

alter ¢ L L I 1, I 1 Hee wits

added as an appellant, the sureties to the bond for security
for costs filing a consent and an undertaking to be bound
by the bond, notwithstanding the change of parties. Osfrom

v. Sills, March, 1898

Rule :

I8 new.

DETERMINING QUESTIONS OF FACT ARISING ON MOTION.

RUTE Upon any motion to set aside a suggestion, the Court
or a Judge thereof may in their or his discretion, direct evider to
be taken before a pre officer for that purpose or may direct it
the parties shall pr 1 in the proper Court for that purpos )
hs 1y question tried and determined, and in such case all |

in appeal may be stayed until after the trial and detern

tion of the juestion,
MOTIONS,

RuLe 54.—All interlocutory applications in appeals shall be made
by motion, supported by affidavit to be filed in the of of the Reg-
istrar, The notice of motion shall be served at least four clear days
before the time of hearing,

NOTICE OF MOTION, HOW SERVED

RuLE 65.—8Such notice of motion may be served upon the solicitor
or attorney of the opposite party by delivering a copy thereof to the
booked agent, or at the elected domicile of such solicitor or attorney
to whom it is address it the City of Ottawa, If the solicitor, or
attorney has no hooked nt, or has elected no domicile at the City
of Ottawa, or if a party to be served with notice of motion has not
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elected a domicile at the City of Ottawa, such notice may be served
by 1 ing a copy thereof in some conspicuous place in the office of
the Registrar of this Court,

AFFIDAVITS IN SUPPORT OF MOTION,

RuLe 56.—Service of a notice of motion shall be accompanied
by copies of affidavits filed in support of the motion

Although, under rule 64, these rules as to motions do
not apply to criminal appeals, nor to appeals in matters of
habeas corpus, yet the practice of the Court has been the same
with respect to motions in all classes of appeals, so far at

least as rules 54, 55 and 56, lay down the procedure

Rule 55 shows the importance of appointing an agent or
electing a domicile. See rule 20 and notes. Ez abundanti
cautela, in addition to effecting service in the mode pointed
out by rule 55, a copy of the papers should be mailed to, or
otherwise served on the solicitor of the opposite party. Thie
should invariably be done in election, criminal or habeas
corpus appea

Affidavits used in reply are filed in the Registrar’s office
after being read.

SETTING DOWN MOTIONS,
RuLe 57 Motions to be made before the Court are to be set

down in a list or paper, and are to be called on each morning of the
session before the hearing of appeals is proceeded, with,

The solicitor or agent for the party on whose behalf a

motion i to be made before the Court should attend at the
Registrar’s office on the morning of the day when the motion
is to be brought on for hearing and put it on the list. This
list is placed before the Chief Justice, who calls the motions
in the order in which they are set down.

EXAMINATION ON AFFIDAVIT,

RuLe BS. Any party desiring to cross-examine a deponent who
has made an affidavit filed on behalf of the opposite party, may, by
leave of Jue in chambers, serve upon the party by whom such
affidavit has been filed, or his solicitor, a notice in writing, requiring
the production of the deponent for cross-examination before the
Registrar or a commissioner for taking affidavits in the Court; such
notice shall be served within such time as the Registrar may specially
appoint; and unless such deponent is produced accordingly, his
affidavit shall not be used as evidence unless by the special |
the Court or a judge in chambers. The party producing such de
ponent for cross-examination shall not be entitled to
expenses thereof in the first instance from the party requiring such
production unless the Registrar so direct,
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This rule is new. See An. Prac., 1907, p. 518, for the like
rule, Order 38 R. 28.
Section 92 of The Supreme Court Act provides for ap-
pointment of Commissioners for taking affidavits in the
Court.

APPEAL ABANDONED BY DELAY.

RULE 59.—Unless the appeal is brought on for hearing by the
appellant within one year next after the security shall have been
allowed, it <hall be held to have been abandoned without any order
to dismiss being required, unless the Court or a jadge shall otherwise
order,

INTERVENTION.

RULE 60.—Any person interested in an appeal between other
parties may, by leave of the Court or a judge, intervene therein upon
such terms and conditions and with such rights and privileges as the
Court or judge may determine,

2. The costs of such intervention shall be paid by such party
or parties as the Supreme Court shall order,

This rule establishes a new practice. Rule 50 provides
for adding a party as appellant or respondent by filing a
suggestion. Under this rule the intervenant would be in
the position of a third party.

RE-HHEARING

RuLE 61.—There shall be no re-hearing of an appeal except by the
leave of the Court on a special application, or at the instance of the
Court.

When an appeal has been argued is can never be arguei
anew except by leave of the Court.

Cases have been argued a second time when a judge who
heard it on the first occasion died before judgment was pro-
nounced. and the other judges were equally divided in opin-
ion. And in Can. Pac. Ry. Co. v. Ottawa Fire Ins. Co.,
where on the hearing it appeared that a constitutional ques-
tion was involved it was argued anew, after notice to the
Attorney-General of Canada and of each Province, in May,
1907. '
DISCONTINUANCE,

RULE 62.—When a notice of discontinuance has been given by an
appellant to a respondent, the latter shall be entitled .to have his
costs taxed by the Registrar without any order, unless the notice ¢
of discontinuance is served after the appeal has been inscribed for
hearing in the Supreme Court. In the latter event, such order shall
be made by the Court as to costs and otherwise as to the Court may
seem meet.
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This new rule provides for taxation of the costs mentioned

in sec 80, Supreme Court Act, which is as follows

80. * An appellant may discontinue his proceedings by giv-
ing to the respondent a notice entitled in the Supreme Court
and in the cavse, and signed by the ppe lant, his attorney

tating that he discontinues such proceedings.

['pon such notice being given, the respondent shall

be at once entitled to the costs of and ocecasioned by the

proceedings in appeal d may 1 ( f original
Jurisdiction, either 1oju ( osts or obtain
an order from I

ment, and ma L

ag if no appeal had been brought

RULES APPLICABLE TO EXCHEQUER APPEALS

Rure 63 "he ing Rule hall be applicable to appeals
the Kxchegue in so far as the Exchequer
Court Act h

I'he m ol t equer Co I
with the prece rules is that contained in sec. 82 requir-
ing an appellant thin ten days alter the appeal has been
ve to the parties affected notice

set. down for hearing, to g
thereof, instead of the 15 days notice called for by rules 15

and 18

RULES NOT APPLICABLE TO CRIMINAL APPEALS, NOR
HABEAS CORPUS

RuLe 64 I'he foregoing Rules shall not, except as hereinbefore
provided, apply to criminal appeals, nor to appeals in matters of
habeas corpus under section 62 of the Act

The reference to see. 62 of the Act is no doubt an error
in drafting. That section only applies to the appeal from
the decision of a judge in chambers refusing a writ of habeas
corpus.  As these rules stand an appeal in a matter of habeas
corpus provided for in sec. 39 (¢) of the Act which, under the
former rule was heard on a written case certified under the
seal of the court appealed from, will involve filing a printed
case and factums and complying with all other requirements
for ordinary appeals. On the other hand, on appeal from a
judge the ease must be filed fifteen davs before the day of
hearing (rule 66) and five davs' notice given (rule 67), neither

of which formalities has been usunal
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CASE IN CRIMINAL APPEALS AND HABEAS CORPUS

RULE 65.-—Criminal appeals wmay be heard on a written case
certified under th al of the Court appealed from and in which case
shall be included all judgments and opinions pronounced in  the
Courts  below The appellant shall also file six type-written or
printed copies of the case with a memorandum of the points for argu
ment except in so far as dispensed with by the Registrar

2. In appeals in habeas corpus cases under section 62 of the Act
a printed or typewritten case containing the material before the judge
appealed from, and the judgment of the said judge, together with
memoran f w points for argument, except in so far as dispensed
with by the R shall be filed

The provision for filing copies of the case with a memo
of the points for argument was not in this rule formerl

Under the practice he olore no ca wis required in
§ corpus appeils Irom a judge, but the parti came
hefore the court on the material used on the appheation to

the judge and his order refusing the writ.

WHEN CASE TO BE FILED

RuLE 66.—1n eriminal appeals and in appeals in cases of habeas
corpus, under section 62 of the Aet, unless the Court or a judge in
chambers shall otherwise order, the case shall be filed fifteen clear
days before the day of the session of the Court at which the appeal
is proposed to be heard

the former rule 48 appeals from the Provinee of
British Columl had to be filed two months before the
first day of the session and one month when coming from any
other Province. But the appeals in habeas corpus matters

were those now taken under see. 39 (¢), not sec. 62

NOTICE OF HEARING IN CRIMINAL APPEALS AND IN AP
PEALS IN MATTERS OF HABEAS CORPUS

RULE 67.—In cases of eriminal appeals and appeals in matters
of habeas corpus, under section 62 of the t. notice of hearing shall
be served at least five days hefore the day of the session at which
the appeal is proposed to be heard,

Former rule 49 provided for notice of hearing:in eriminal
appeals and appeals under sec. 24 (a), now sec. 39 (c) It
varied from two weeks in appeals from Ontario and Quebed
to six weeks in those from British Columbia.

The sections of the Supreme Court Act applicable to
habeas corpus appeals are 39 (c) and 62 to 65. Criminal
:ll'j"':l!- are governed by sections 1013 and 1024 of The
Criminal Code, ch. 146
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Both with regard to appeals in matters of habeas corpus
and criminal appeals the intention of the Legislature ap-
pears to ha o n

promptly. Section 65 of the Supreme Court Act says: “ An

hese appeals should be heard
appeal t the Supreme Court in anv habeas corpus matter
ghall be heard at an carly day. whether in or out of the pre-

seribed sessions of the Court.”

And with respect to eriminal appeals sub-section 3 of see-
tion 1024 of the Criminal Code provides: “ Unless such ap-
peal brought on for hearing by the appellant at the ses-
gion of the Supreme Court, during which such affirmance
[of the conviction] takes place or the session next there-
after, if the said Court is not then in session, the appeal shall
be held to have been abandoned, unless otherwise ordered
by the Supreme Court or a judge thereof.”

The Court has invariably shown itself ready to expedite
such appeals, by shortening the delays to the utmost reason-
able extent and giving such appeals precedence on the list

for hearing, upon application made

ELECTION APPEALS,

RULE 68.—Except as otherwise provided by the Dominion Con
troverted Elections Act, and by the three following Rules, the Su
preme Court Rules shall, so far as applicable, apply to appeals in
controverted election cases,

["nder the former rules those relating to ordinary appeals

did not apply to election cases,

Rules 15 and 18 respecting notice of hearing do not apply
to election appeals Section 67 of The Controverted Eleec-
tions Act provides that the appellant shall, within three
days after the appeal is set down for hearing, give to the
other parties to the petition affected by such appeal, or the
respective attorneys, solicitors, or agents who represented
them in the prnwvdmg.\ below. notice in writing of its hav-
ing been so set down.

By sec. 66 the record is to be transmitted by the clerk or

other proper ofticer of the Election Court to the Registrar
of the Supreme Court who shall set the case down for hear-
ing at the nearest convenient time “and according to the
rules of the Supreme Court of Canada in that behalf.” Rule
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37 as to inscribing does not apply in such case. The appel-
lant must apply under rule 70 to have a day fixed for the
hearing and to have the appeal set down.

Rule 11 providing for printing the case and the number
of copies to be deposited with the Registrar does not apply
to election appeals

i cial provision s¢ matters be-

ing contained in rule But rule 12 as to the form of the

case does apply. See rule 69, By rule 71, however,
o judge in chambers may dispense with the printing of the
whole or any part of the record and with the delivery ol

factums

RULE 69.—In controverted election appeals the party appellant
shall obtain from the Registrar, upon payment of the usual charges
therefor, a certified copy of the record or of so much thereof as a
judge in chambers may direct to be printed, and shall have forty (40)
copies of the said certified copy printed in the same form as herein
provided for the Oase in ordinary appeals, and immediately after
the completion of the printing shall deliv to the Registrar thirty
(30) of such printed copies, twenty-five (25) thereof for the use of
the Court and its officers and (5) thereof for the use of the respond
ent, and to be handed by the istrar to the respondent or his
solicitor or booked agent upon application made therefor

2, For printing in election appeals the same fees shall be allow-
ed on taxation as for printing the Case in ordinary appeal

t

The word “ herein ” in the fifth line should be “ herein-
before.”

By rule 11 twenty-five copies of the case are deposited
with the Registrar in ordinary appeals and three must be
delivered to the respondent on demand.

For fees for printing see Tariff Form I in schedule.

FINING TIME OF HEARING,

RULE T0.—As soon as the Registrar shall have received the re
cord duly certified by the clerk of the ‘tion court, the appellant
shall apply on notice to a judge in chambers to have a day fixed for
the hearing and to have the appeal set down, and on one week's default
the respondent may move to dismiss the appeal.

This rule is new. By sec. 67 of The Controverted Elee-
tions Act the Registrar is to set the appeal down for hear-
ing on receipt of the record. By this rule it is so set down
by direction of a judge on application of the appellant.

The rule does not provide for notice to the appellant of
receipt of the record by the Registrar and he will have to
follow the proceedings carefully to avoid dismissal of his
appeal for delay.
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ORDER DISPENSING WITH PRINTING OF RECORD OR FAC
I'UM IN ELECTION APPEALS.

mapp chambers may, upon

pondent, make an order

or any part of record

actum or points for

lor an order

the intention

¢ appeal

has been limited | tatute
¥ D Y [ I tion \ct, to an
law \nd

rder

O app

HABEAS CORPUS

RULE 72.—Applications for writs of habeas corpus ad subjiciendum
shall be made by motion for an order which, if the judge so direct
made absolute ex parte for the writ to issue in the first in
or the judge may direct n summons for the writ to issue
judge diseretion mpy refer the applieation to the
Such summe ind order may be in the Forms D and E
respectively set out in the Schedule to these Rules
vLe T If a summons for the writ to issue is granted, a copy
thereof shall be served upon the Attorney-General of the Provinee in
which the warrant of commitment was issued, and shall be return
able within such time as the summons shall direct
RULE 74~ On the argument of the summons for a writ to issue,
the judge may in his diseretion, direct an order to be drawn up for the
prisoner's discha stead of waiting for the return of the writ,
which order shall be sufficient warrant to any gaoler or constable
or other person is discharge
RULE T5.—~The writ of habeas pus shall be served personally,
if possible, upon the party to whom is directed ; or if not possible
or if the writ be directed to a gaoler or other public ofticial, by leaving
it with servant or nt of the person confining or restraining, at
the here the prisoner is confined or restrained, and if the writ
he N to more thar > m, the original delive to or left
with such principal pers ples served or left on each of the
manner as the writ Such writ of habeas

other persons in the same
out in the Schedule to these Rules

corpus may be in the Form |
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ULy 5 vri wrpits be disobeyed by the person
to whom n I ol muy be made to the Judge or tF
Court on ilidavit of rvies | disobedience, for an
for contempt. The affidavit of service may be in the Form G
in the Schedule to these Rules,

RuLe 77 I'ie return to the writ of habeas corpu hall conta
v copy of all the causes of 1t prison detention
writ, or on a Schedule annexed to i

RuLe 78 1 I \ nded anot i |

rith It nmer or a due

RULe 740 return to tl t of hal orpus is n

return sl I read " 1 for dischar

remanding the prisc or amend unsh th

I'hese rule e ta n those 1l Crown Hes
England where, howeve " t may he issue the Court
as well as a judge, and in civil or eriminal matters l.\m‘»'

for the alterations caused r different conditions, the

rown Office Rules, pp. 107

rules are identica Nee N

{
el seq.

The practice on an application for a writ of habeas corpus

was not proyided for in the former rule [t has been cus
tomary, heretofore, to follow in eac h case the practice of the
Provinee in which the applicant was committed

Section 62 of The Supreme Court Aet authorizes a judge
to issue the writ for the purpose of inquiring into the cause
of commitment in anyv eriminal case under any Act of the

Parliament of Canada. The Registrar cannot exercise this
jurisdiction.

The writ cannot he granted in a matter arising out of a
claim for extradition under treaty.

The judge may bail, d \TYe 0 ommit the prison
direet him to be detained in eustody or otherwise deal with

him as any court, judge or justice of the peace in any Pro-
vince. Section 63.

If the writ is refused or the prisoner remanded an ap-
peal lies to the Court. See, 62 (2).

REFERENCES

Rure 80.—~Whenever a reference is made to the Court by the
in Council or by the Board of Railway Commissioners for
the case ~h:\|! only be inscribed by the |

strar upon the

direction and order of the Court or a judge thereof. and factums ]
shall thereafter be fyled by all parties to the reference in the manner
and form and within the time required in appeals to the Court ¢

Section 60 of The Supreme Court Act provides for a re-

ference to the Court by the Governor General in Couneil
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1O n matters

Under s I'he Railway Act the

Board of Railway Commissiong

ol 1ts own motion, on ap-
plication of a party or at request of the Governor in Council
may state a case Ior the opinion ol the dSupreme Court on

1e opinion of the Board 1 (ues-

A\PPEALS FROM BOARD OF RAILWAY COMMISSIONERS

RuLE 81 Wi

wny decision of th
Rail

pro
o b
tled by
forth

s Adl tl Rules « reme (o 1
clusive, shall be applical
Commissioners for

to 62, both
Board of Raily

he Rail
otherwise provides

M'IE REGISTRAR'S J1 SDICTION

tULE, 82 I'he trar tion « iny business and tl exercise of
any authority and jurisdiction in resp of the same, which by virtue
of any statute or custom, o the practice of the Con was, on the
23rd day of June, 1887, or might thereafter be done, transacted or ex
ercised by judge of the Cou sitting in  chambx execept the
granting of writs of habeas corpus and adjudicatin
thereof, and the granting of writs of
and exercised by the Registrar

RuLE 83 n case any

to be proper for the decision

upon the return
certiorari, may be transacted

matter shall appear to the said Registrar

1 judge, the Registrar may refer the
ume to a judge, and the judge v either dispo
refer the same back to the Reg ir, with such dire
think fit

RuLe S4 Every order or decision made or given by the said
Registrar sittir n chambers shall as valid and binding on all
parties concerned, as if the same had been made or given by a judge
sitting in chamber

of the matter, or
ctions as he may

Rure 85 All orders made by the Registrar sitting in chambers
shall be signed by the Registrar

RULE 86.—Any pers WfTected by any order or decision of the
Registrar, except as otherwise in these Rules provided, may appeal
therefrom to a judge of the Supreme Court

t ST Al als from the Registrar to a judee of the

rt W1l notice setting forth grounds of ob
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Jection, and served within four days after the decision comp )
and two clear days before the day fixed for hearing the I r
served within such other time a 1y be allow b 0 1
said Court or the Registrar

RuLe 8S8-—Appeals from the R rar to udge « ‘

shall be brought on for hearing on the first Monday after
the d d h
Wfter t
the preceding Saturday in a

ok kept for that pu

i I
istrar’s oflice
RULE 89.—For the transaction of 15in under the Rule
the Registrar, unle tbsent from the cit ‘ revented by illnes
I
t ! 1
I 1" « ] 0
I'hese rules are made under authority of . 109, Supreme
Court Act.
FEES TO BE PAID REGISTRAR
RULE M) I'he fees mentioned in Form H out in the Sched
ule to tl Ru hall be paid to the Registrar by stamps to be
prepared for that purpose
\ . not habe
\s a rule f¢ a 1t payab 1« ial and $

corpus appeals

The Supreme Court has no power to allow an appeal in

Lo e I'he pa nt ¢ fees fixed by the
schedulc not. thercfore, be dispensed with any more
than the ving of the s ty required by the Act Fraser
v {hbotl. S. (. D 111 Dominion ( fr ( v. ( s
per Sedgow J 1 Cl b M SHD R {

f His Lord )1 ed to order a record to be given wit

out payment of fees for the purpose of applying to the
Privy Council for leave to appeal in forma pauperis. But
in Dominion Cartridge ( VeArthur, S. C. D 1165

nere 1 l‘r“ Committe “H‘ 1N 1
pauperis the Supreme Court ordered the transmission of t
record without payn ol fees,
CONTS

RULE 91.—Costs in appeal between party and party shall b
axed pursuant to the tariff of fees contained in Form I set out in
Schedule to these Rules,

By Rule 92 the Court or a judze mav direct that a fixed
1d for « nstead of directin f
By section 109 of the Supreme Court Act W b
the judge f the Supreme Court, or an f them
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may, from time to time, make general rules and orders,
among other things, * for fixing the fees and costs to be taxed
and allowed to, and received and taken by and the rights
and duties of, the officers of the Court;” and (d) “for
awarding and regulating cost< in such Court in favour of

and against the Crown as well as the subject.”

ion 53 of the Act, * The Supreme Court may, In

etion, order the payment of the costs of the Court

..Hn-nlul from, and also of the appeal, or any part thereof,

as well when the judgment appealed fre s varied or re-
versed, as where it is affirmed.”

Nection 80 provides for the costs of a respondent when the
appellant discontinues his appeal and Rule 62 prov des for
taxation of such costs. By section 81 an appellant
may consent to the judgment appealed from being re-
versed, but it will not be reversed with costs unless the con-
sent includes them

In controverted election appeals by sub-section 2 of section
6%, of the Dominion Controverted Elections Act, the Su~
preme Court of Canada may make such order as to the
money deposited as security for costg, and as to the costs
of the appeal, as it thinks just. Section 75 of the said Act
provides for the recovery of costs awarded by the court below
against a petitioner out of the deposit made Ly the petitioner

or if deposit insuflicient, by execution,
And by section 76 of the Act it is provided that:

“In appeals under this Act, to the Supreme Court of
Canada, the said Supreme Court may adjudge the whole or
any part of the costs in the court below to be paid by either
of the parties; and any order directing the payment of such
costs ghall be certified by the Registrar of the Supreme Court
of Canada to the court in which the petition was filed, and the
same ’u'm'mwllll;n for the recovery of such costs may there-
upon be taken in the last mentioned court as if the order

for payment of costs had been made by that court or by the
),

judges before whom the petition was tried.”

In appeals under the Winding-up Aect, chapter 129, Re-
vised Statutes of Canada, costs are regulated by the pro-
visions of the Supreme Court Act.




Rule 91] SUPREME COURT

RULES 193

With regard to criminal appeals, no special provision has
been made by the Criminal Code as to costs, which in such
appeals are therefore entirely regulated by the provisions of
the Supreme Court Act and the practice of the court

As a rule no costs are given in criminal u]>|u~;ll‘, or in
habeas corpus appeals, In Re Johnson, S. C. Dig. 389. But
where an appeal in a habeas corpus matter had been pro-
ceeded with alter the discharge of the prisoner and for the
mere purpose oi deciding the question of costs, the appeal
was dismissed with costs.  Fraser v. Tupper, 1b, 104,

Where the judgment appealed from is aflirmed by reason
of the court being divided, the uniform practice was, up to
1903, to dismiss the appeal without costs.  See Cwrry v.
Curry, and other cases 8. (. Dig. 387.

In 1903 the contrary rule as to costs was adopted: Calyary
& Edmonton Ry. Co. v. The King, 33 8. C. R. 673; and has
since been followed, but in the last case of equal division,
Coté v. James Richardson Co., 38 S, (. R. 41, no costs were
given

\nd see notes to = ction 50 as to the costs when an appeal
is quashed.

Costs in Exchequer appeals also are regulated entively
by the provisions o the Supreme Court Act and the rules
oi the court.

SECURITY FOR COSTS,

Security for costs must be given in all appeals, except:

1. Appeals by or on behalf of the Crown.  See sub-section
2 oi section 75, Supreme Court Act.
When an appeal by or on behalf of the Crown comes from
the Exchequer Court, section 85 of the Exchequer Court Act
provides that no deposit by way of security shall be required,
a notice of intention to appeal filed with the registrar ol
the Supreme Court taking its place.

2. Criminal appeals,  Sub-section 2 of section
preme Court Aet.

5 Su-
3. Proceedings Tor or upon a writ of habeas corpus.  1bid.
In election appeals the security for costs is regulated
by section 65 of the Dominion &'ontroverte] Blections Aet,

13
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and by that section fixed at $100, by deposit, if the appeal
is from a decision on preliminary objections, and $300 in
other cases

In Exchequer Court appeals by section 82 of the Ex
chequer Court Act, the security is fixed at $50, by deposit

There would at first sizht be some difliculty in finding

good reasons for fixing the security at $100 and $50 respec-
tively in election and Exchequer appeals, 1t tead of $500,
as in ordinary appeals In practice, owinz to the Iact that
the records in such cases have usually been very voluminous
the aeposit has been altogether \HVH‘,‘-“‘I‘M to serve as secur-
ity for the cost It may be that in the Case t
tl de ¢ not 10 1 he way ¢
: | of | t ble el
I W ( osed o
In Exchequer 1 especially A ( d (
Crowr would be v I y {a fate 1 ject
eekir edre ( t. Where t ipy
ject he needs no seeurity from the Crown, and therefore
none required b tatuts
3y see. 56 (1) of The Railway Act, on appeal from a deci-
Board of Railway Commissioners, the appeliant
hall deposit with the Registrar of the Supreme Court
windred and fifty dollars as security for cost I3y
sec. H6 (7) the Court has power on such appeal to fix the
costs to be taxed
In all other appeals the security, mode of giving and
amount are regulated by see. 75 of the Supreme Court Act

(see said section and notes thereon).

And as to when costs will or will not be given, see notes
to sec. 53 of the Act.

PRACTICE ON TAXATION,

It will be observed that rule 91 relates only to costs “ be-
tween party and party.” The Registrar is not authorized
10 tax costs between solicitor and client. Boak v. Merchants
Marine Ins. Co., S. C. Dig, 388.

Rule 93 ;l[‘”'-[’ll'\ for tl® case of a party having to pay

as well as receive costs,
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The agent of the succes party attends the Registrar’s

office for an appointment. It is usual to take one appoint-
ment for the settlement of the minutes ol Judgment and tax-
ation of the costs. The agent has this appointment served

with a copy of the minules of judgment and of the bill. The

bill is always prepared by the agent or solicitor, and never

by the Registrar, and the agent or solicitor prepares also

the minutes of judgment At the time appointed the agents
or solicitors for the respective parties attend before the Re-
gistrar, who settles the minutes and taxes the costs [
either party is dissatisfied with the taxation he should app!
to the Registrar, under rule 96, for a review o ¢ taxation
giving due not » the other side, and g out his ob
ectio | | R trar refuses to alter h
taxati n i 1 n 1ken judge, under rale 98
It is not usual to interfere with the taxation the R
trar on a mere question of amount He musl have exer (
his diseretion on a wrong prineiple

\n application r a fiat for an increased counsel fec
should also be made to the Registrar in Chambers, after the
taxation, and upon nofice An appeal 15l be one of ex
ceptional importance and difficulty to Justiiy such an appli-
cation

RuLe 92—The Court or a judge may direct a fixed sum for costs
to be paid in lieu of directing the payment of costs to taxed

I'his rule is followed frequently in interlocutory ppli

cations. In these applications it has been the pract ce to

S iy

n the orders the amount to b paid as costs, instead

of directing such costs to be taxed. But an order or judg

ment dealing with the general costs of an appeal always

leaves the amount to be taxed.

By the tariff of fees (schedule Form T) a sum of $

subject to be increased by order of the Court or a judge,

may be taxed on a motion to quash an appeal under sec. 50

of the Act.

RULE 93.—In any case in which by the order or direction of the
Court, or judge, or otherwise, a party entitled to receive costs is r
liable to pay costs to any other party, the Registrar may tax the ’

costs such party is so liable to pay, and may adjust the same by way
of deduction or set-off, or may, if he shall think fit, delay the allow
ance of the costs such party is entitled to receive until he has paid it
or tendered the costs he is liable to pay; or such officar may allow !
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or certify the costs to be paid, and direct payment f, and the
same mayv be recovered by the party entitled thereto, in the same

manner as costs ordered to be paid may be recovered, This Rule shall

not apply to appeals from the Province of Quebec
I'l Hew not apply to Quebee appeal
Pl 2
in all cases in that Province where costs are given
|

because
distraction alloweq

I'he succeeaing ri | » U8 are also new

Rule 93 dentical with the Ontario rule 1164 (Holme-

ted & Langton, Jud. Act 1905, p. 1381), and v the Eng
Order 65 1 i g, 21 (Annual Prac. 1907, p
947) It applies only to costs on the appeal as the Registrar

no control over costs in the courts appealed from.

onment of costs where ther

Rule 100

trar ma wheneyver he deems it advisable,
erve on the taxatio of costs for the opiniox
v judge

RuLe 95 ( - hall for the purpose of any proceeding
before him, have p nd authority to administer oaths and examine
vitnesses, and shall relation to the taxation of costs have authori

ty to dirvect the pr wition of such books, papers and documents as he

hall deem nec

dissatisfied
ance or n any bill
him, of tl wle or any part of any items, ma it any time befor
the tificate or locatur i igned, or such earlier time as may i
be fixed b he Registrar, liver to the other party inter
n, and carry in before the gistrar, his objection in writ
tllowance or specifying therein by a list
1 concise forn o items or parts thereof objected to
and the grou nd reasons for such objections, and may tl upon
ipply to the trar to re the taxation in respect of the same.
The Registrar may, if he shall think fit, issue, pending the consider
tion of such objections, a certificate of taxation or allocatur for or
of the bill of costs, and such further

on account of the remainde
cortificate or alloeatur as may he necessary shall be issued by the
Registrar after his decision upon such objections,

| 1

Under rule 98 a dissatisfied party may apjeal to a judge
from the decision of the strar under this rule, hut
such appeal will not he open to him unless he has his objec-
tions to the taxation considered by the Registrar as above
provided

RULE 97.—Upon such application the Registrar shall reconsider
and review his taxation upon such objections, and he may, if he shall
think fit. receive further evidence in respect thereof
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y party who may be dissatisfied with the certifi
cate or allocatur of the Registrar as to any #tem which may have
been ohjec to as aforesaid, may within two days from the date
of the certificate or allocatur, or such other time as the Registrar at
the time he signs his certificate or allocatur may allow, appeal to a
judge of the Supreme Court from the taxation as to the said item,
and the judge may thereupon make such order to him may seem
just: but the certificate or allocatur of the Registrar shall be final and
s to all matters which shall not have been ohjected to in
manner aforesaid,

RULE 99— Such appeal shall be heard and determined by the
judge upon the evidence which shall have been brought in befc the
sgistrar and no further evidenee shall be received upon the hearing
thereof, unless the judge shall otherwise direct, and the costs of
such appeal shall be in the diseretion of the judge

<Jied with the

Under the former practice a party

taxation could apply to the Registrar sitting as a judge in

chambers to have it reviewed and an appeal lay from his
decision to a judge. Rules 97 and 98 |.vw\'u‘|. for the =ame
practice

CROSS-APEALS,
Rure 100.—1t shall not, under any circumstances, be Decessary
for a respondent to give notice of motion by way of cross-appeal, but
if a respondent intends upon the hearing of an appeal to contend
that the decision ot the court below should be varied, he shall,
within fifteen days after the security has heen approved, or such
further time as may be prescribed by the court or a judge in cham
bers, give notice of such intention to all parties who may be affected
thereby, The omission to give such notice shall not in any way in
terfe with the power of the court on the hearing of an appeal
to treat the whole case as open, but may, in the discretion of the
court, be ground for an adjournment of the appeal, or for special
order as to costs,

The wording of this rule is substantially the same as that
of order 58, rule 6, in England. See Annual Practice, 1907,
p. 814

The giving “ notice of motion hy way of cross appeal,”
would not be a procedure applicable in the Supreme Court
of (fanada, where an appeal is not initiated by a notice of
motion, as it is to the Court of Appeal in England. Order
58, rule 1, of the Supreme Court (English) says, “ All ap-
peals to the Court of Appeal shall he hy way of rehearing
and shall be brought by notice of motion in a summary way,
and no petition, case or other formal proc eeding other than
such notice of motion shall be necessary.”

Rule 813 of the Cons. Rules for Ontario, the procedure
in which Court is substantially the same as in the Supreme
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Court of Canada, =a “ A cross-appeal shall not under any
circumstances be necessary, but if a respondent intends up-
on the hearing to contend that the decision should be varied,
he shall, in his reasons against the appeal, zive notice of such
contention to any party who may be affected thereby, and
shall concisely state the grounds. The omission to
give such notice shall not affect the power of the
Court of Appeal, but may | discretion of the
Court, be ground for an adjournment of the appeal or for
1 special order as to costs.”

The practice under rule 100 would seem, to some extent

al least, to differ from the practice of the Judicial Commit-

tee as to cross-appeals, and resemble rather the practice

Court of Appeal in England. But where the rule
may not be applicable, reierence will still have to be
made to the procedure of the Judicial Committee (sce sec
39 of the Supreme and Exchequer Courts Act), which is
concisely stated in Lattey’s Handy Book on Privy Council

Practice as follows, p. 58

Each party who feels aggrieved by a decree, should ap-
peal from that portion he complains of It often happens
that both plaintiff and defendant in the Court below appeal
from the same decree, in which case there are cross-appeals
When there are cross-appeals an order is usually made
to consolidate them. The application for an order to con
solidate two appeals can be made by either party at any time,
and must be on petition to Her Majesty, and has to be moved
by counsel. This order is only made when the same parties
who are appellants in one case are respondents in the other,
and vice versa.” See also Macpherson’s Privy Council Prac-
tice, pp. 91-93. See also Hiddingh v. Denyssen, 12 App.
Cas. 107.

The Judicial Committee by the order of consolidation,
will, if necessary, protect a cross-appellant against being
prejudiced by the withdrawal of the appeal by the appel-
lant, or by the dismissal of the appeal of the latter for
want of prosecution, by giving liberty to prosecute the cross-
appeal in such an event as a separate cause. See Macpher-
son. p. 93.

Under the English Court of Appeal Practice, where an
appellant withdraws his appeal, a respondent who has given
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notice under the rule is entitled to elect whether he will
continue or withdraw from it I'he Beeswing, 10 P. D. 18,

and Mason v, Caltley, Law Notes, 1885, p. 15.

The rule does not apply to a respondent who seeks to
have an order varied on a point in which the appellant has
no interest, but he must give a notice of appeal. In re
Cavander's Trusts, 16 Ch, D. 270,

In MeNichol v. Maleolm, 39 S, (. R. 265, the action was
against two defendants and plaintiff had a verdiet at the
trial against both. The Court of Appeal for Manitoba
maintained the verdict against MeNichol and set aside that

against the other defendant. MeNichol appealed to the

Supreme Court, making his co-defendant a |'r~lmxuhrm to
obtain relief over against him if his appeal failed, and the
Court ruled that the plaintiff (respondent) could, by notice
of xruw»:l[v[n‘;ll, ask to have the verdiet at the |l'1ll|. against
the other respondent restored

Where both an appeal and a cross-appeal were dismissed,
the :l[\[v1'||x|n|~ were ordered to pay the costs alter deducting
such as had been occasioned by the notice given by the
respondent:  The Laurefta, 4 P. D. 25. And where one of
the respondents gave a cross-notice, affecting his co-respond-
ent, the costs were apportioned: Harrison v. Cornwall
Minerals Railway Co., 18 Ch, 1. 346. But where the costs
cannot have been materially increased by the notice, they
ought not to be apportioned: Robinson v. Drakes, 23 Ch.
D. 98.

In the Supreme ('ourt of Canada it was held where a re-
spondent who had given notice of cross-appeal moved for
leave to proceed with the cross-appeal notwithstanding that
the original case had not been filed in time to be proceeded
with at the then session, that if the cross-appellant desired
to proceed with his cross-appeal he should have himself
filed the original case: Mayor of Mondreal v. Hall, 8. C. Dig.
1102. But if an appellant chooses to avail himself of his
right to discontinue hig appeal under sec. 80 of the Supreme

Court Act, what would be the position of a respondent who. 1
intending to rely on the mode of procedure provided by rule L
100, has failed to take a substantive appeal? THe mu.y; not ‘B
have even given the notice, for that, by rule 62, may be only il

a fifteen days’ notice. It would seem safer where the re-
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spondent is greatly interested in having a variation of the
judgment of the court below and not certain that the ap-
pellant will prosecute his appeal, to give notice of appeal
and security, and then apply to consolidate the two appeals,
following the practice of the Judicial Commitiee

In Pilon v. Brunet, 5 S. ', R. 319, a motion to quash an
appeal on the ground that it should not have been hrought
a8 a substantive appeal, but as a cross-appeal, was dismissed,
But the regpondent, although successful in getting the judg

ment varied, was allowed only the costs of a cross-appeal

In the Court ol \ppeal for Ontario, whe ( of two
defendants, both of whom had given notic ippeal and
who joined in the appeal bond, gave digcontinu
ance, an objection on the part of the
nolice ol cros m[vin,w to the prosecution
the other defendant 1« overruled

14 Ont. App. R, 283

In Stephens v, Chauss 15 N, Co R37%9. in an action

brought to recover damages for deatR caused hy negligence

the Court of Queen’s Bench for Lower Canada (appeal side)
reduced the amount of the verdiet On the hearing in ap
peal before the Supreme Court counsel for respondent con
tended that the original verdiet should be restored. But
it was held that this could not he done, there heing no eross-

JNN':.;

In City of Montreal v. Labelle, 11 5. C. R, 741, also an
action brought to recover damages for death caused by negli-
gence, a sum was awarded "A‘ the court below to ]l];mmﬂ\
by way of solatium. Counsel for respondent urged upon
the Supreme Court at the hearing, that even if this were
illegal, as the court intimated it was, being contrary to law
a= laid down by the court in €. P. R. v. Robinson. 14 8. C.
R. 105, yet it was competent to the court to give the judg-
ment which the court below ought to have given, and to
award substantial damages other than for a solalium. But
held, that if the rn'~|u|n(|\'ll( wished to urge such a conten-
tion he should have given notice by way of cross-appeal.

But in Torondo Junction v. Christie, 25 S. €. R. 551, it
was held that under the Ontario Judicature Act, R. 8. O.
[1887] c. 44, ss. 47 and 48, the Court of Appeal for Ontario
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has power to increase damages awarded to a respondent with-
out a cross-appeal, and the Supreme Court has the like power
under its rule No, 61 (100)

Ruee 101, —The respondent who gives
shall deposit a printed factum or points for argument in appeal with
the Registear in the manner hereinbefore provided as regards the
principal appeal, and the parties upon whom such notice has been
served shall also deposit their printed factum in the manner he

notice o) cross-uppeal

inbe provided as regards the principal appeal. Factums on the
cross-appenl shall be interchanged between the parties as hereinbefor
provided ax to the prineipal appeal. The factum on the cross
appeal may be included in the factum on the main appeal

See rules 29 to 36

FRANSLATION OF FACTUM

Rure 102--Any judg ' that the fact or points
for argument in appeal of any hall be treanslated into the
Inngus with which such judge familiar, and in that case
the judge shall direct th X to enuse the same to be trans
lated and shall fix the 1 copies of the translation to Is
printed, and the time wi the same shall be deposited with
the trar, and the party depositin uch factum shall thereupon
cause the same forthwith to be printed at his own expense, and such
party shall not be deemed to have deposited his factum until the
required number of the printed copies of the translation shall have
been dep d with the Registrar

TRANSLATIONS OF JUDGMENTS AND OF OPINIONS OF
JUDGES OF COURT BELOW

RULe 108, —Any judge mayv also require the Registrar to cause
the judgments and opinions of the judges in the coyrt below to be
translated, and in that case the judge shall fix the number of copies
of the translation to be printed and the time within which they shall
be deposited with the Registrar, and such translation shall thereupon
be printed at the expense of the appellant

PAYMENT OF MONEY INTO COURT

RuULe 104.—Money required to be paid into court shall be paid
into the Bank of Montreal at its Ottawa agency, or such other
bank as shall be n;.prn\ml of by the Minister of Finance,

2 T person paying money into Court shall nMuln from the
Registrar a direction to the bank to re

3. The bank receiving money to the or mat-
ter shall give a receipt therefor in duplicate: and one copy shall be
delivered to the party making the deposit, and the other shall be
|m~.(.-x| or delivered the same day to the Registrar,

The stamps for the fees payable on money paid into court
~h:||1 I~- affixed to the receipt direeted by this Rule to be posted
or delivered to the Registrar

PAYMENT OF MONEY OUT OF COURT,

RULE 105.—If money is to be paid out of Court, an order of
the court or a judge in chambers must be obtained for that pur-
pose, upon notice to the opposite party,

'1
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HOW MADI

RULe 106 —Money ordered to be | out of o« is to be s0
paid upon the cheque of the Registrar, coun gned by a judge,

FORMAL OBJECTIONS

RULE J07.—No proceeding in the said Court shall be defeated
oy any formal objection,

Nection 95 of the Supreme Court t ides that

‘*No informality in the heading - | formal re-
quigites of any aflidavit, declaration or affirmation, made or
taken before any person under any provision of this or any

other Act
in the Supreme Court, if the court or judge before whom

hall he n obhjection to it eption in evidence
it is tendered thin proper to receive it: and if the same
i8 actually sworn to, declared or affirmed by the person mak-
ing the same before any person duly authorized thereto,
and is received in evidence, no such formality shall be set

up to defeat an indictment for perjury.”

EXTENDING OR ABRIDGING TIMI
Rure 108.—In an ippeal or other proceeding the court or a

judge in chambers by order, enlarge or abridge the time for

doing any act, or taking any proceeding upon such (if any) terms

as the justice of the case may require, and such order may be granted,
although the lication for the same is not made until after the
expiration of time appointed or allowed

In addition to this rule the former rules provide for an
order extending the time to file the case, deposit the factums
or inscribe the appeal, but it was, no doubt, congidered un-
necessary to include it in the new rules as the powers of
enlargement under the above are sufficient for all purposes.

The provision for making an order after the expiration
of the time provided was not in this rule formerly. It
makes the whole rule identical with that in England. Order
64, rule 7, An. Prac. 1907, p. 874.

The time for doing certain acts cannot be extended or
abridged by consent, such as the time within which the case
must he filed (R, 9), or inscribed (R. 37). or the time within
which the factumis must be deposited (R. 29).

The rule only applies where a limited time is fixed for
something to be done, and not where it is ordered that some
one act must be done before another. Pilcher v. Hinds, 11
Ch. D. 905
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For cases showing grounds on which applications for en-

g £

nent of time may be granted or refused, see Am

large

Practice, 1907, pages 57156, and Wilson's Judicature A

Gth ed., page 169 ee also notes to similar rule in Holme-

sted and Langston’s Judicature
also Langdon v. Robinson, 12 Ont, . k. 139; Re Gaboure, 12
Ont. . R, 252 Platl v. G. T. L., 12 Ont, P. R. 380; sec

Cts, 3 ed., pages Dol 1o abo

180 notes 1o section 71, Supreme Court \¢ anle, pp. 93 ¢
s
{

NON-COMPLIANCE WITH RULES

Rure 109.—The court or a judge may, under spe

stances, excuse a party from complying with any of the provi

the Rules

This rule is new. The Court could always dispense with
compliance with its own rules and a judge may now do =0

under special circumstances.

REGISTRAR TO KEEP NECESSARY BOOKS

RuLE 110.—The gistrar is to keep in his office all appropriate
s for recording the proceedings in all suits and matters in the
said Supreme Court

boc

ADJOURNMENT IF NO QUORUM,

RuLe 111.—If it happens at any time that the numbey of judges
necessary to constitute a quorum for the transaction of the business
to be brought before the court is not present, the judge or judges
then present may adjourn the sittings of the court to the next or
some other day, and so on from day to day until a quorum shall be
present.,

See section 27 of the Act, ante, p. 7.

COMPUTATION OF TIME

RULE 112.—In all cases in which any particular number of days
not expressed to be clear days is prescribed by the foregoing Rules,
the same shall be reckoned exclusively of the first day, and inclu
gively of the last day, unless such last day shall happen to fall
on a Sunday, or a d appointed by the Governor-General for a
public fast or thanksgiving, or any other legal holiday or non-juridical
day, as provided by the statutes of the Dominion of Canada.

Days are clear days when expressed to he “at least™ a
certain number of days: Reg. v. Shropshire Justices, 8 A. &
E. 173: Webster v. Lees, 3 C. L. T. 504; Rumohr v. Marz,
18C. 1. J.444:19C. L. J. 10: 3 C. I.. T. 31.
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3

In all cases expressed to be clear davs, or where the term

s added, hoth d

ivs are to be excluded

I'he word * forthwitl in statutes and rules of Court

be construed with reference to the objects of the pro-
ions and the eircumstances of the

must

case: Kr parte Lamb,
rules, mean

rminous with a

ommence-

the ex-
Day, the

day fixed by pro
birthday of the reign
Dominion Dav, the first Mon-

ir Day, and any day ap-

1

pointed by proclar

general fast or thanksgiving

By rule 114, “ Where the time for doing any act or
takin n wroceeding expn

es on a Sunday, or other day
on which the offices are closed, and by reason thereof such
act or proceeding cannot be done or taken on that day, such
act or proceeding shall, so far as regards the time of doing
or taking the same, be held to be duly done or taken if done

or taken on the day on which the offices shall next be open.’

OTHER NON-JURIDICAL DAYS

RULE 113.—Where any limited time ¢ than six days from
or after any date or event is appointed or allowed for doing any act
k proceedings, Sundays and other days on which the
offices are sed shall not be reckoned in the computation of

i such
limited time

A new rule. The corresponding English rule, Order 64,
r. 2 (Annual Prac. 1907, p. 873), only excludes Sunday,

Christmas Day, and Good Friday from the computation of
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CHRISTMAS VACATION.

RULE 117.—There shall be a vacation at Christmas, commencing

on the 15th of December and ending on the 10th of January.
LONG VACATION

RuLe 118—~The Long Vacation shall comprise the months of
July and August,

Chambers are not held in vacation: see rule 89; and only
applications of urgency should be made: Bank of B. N. A
v. Walker, S. C. Dig. 111. Where judgment was pronounced
on the 30th June and security given on the 3rd July, and no
steps taken to further prosecute the appeal till the 17th
September following, the appellant’s solicitor being under
the impression that the time of vacation did not count, a
motion to dismiss for want of prosecution was refused with-
out costs, and further time given to appellant, up to the
10th October then next. Herbert v. Donovan, 8. C. Dig.
1103

The delay of 60 days for bringing an appeal preseribed

section 69, is not suspended during the vacation. News
Printing Co. v. Macrae, 26 S, (. R. 695 But in computing
the time for doing any act under the rules vacation is not
reckoned. Rule 119

In vacation, the registrar’s office is open irom 10 o’clock
in the forenoon to 1 o’clock in the afternoon every juridical
day Rule 116

VACATION IN COMPUTATION OF TIME,

Rure 119,—The time of the Long Vacation or the Christmas

Vacation shall not be reckoned in the computation of the times ap-

pointed or allowed by these Rules for the doing of any act.

This is a new rule. The time of a vacation would be

reckoned in computing the time prescribed hy statute for any
proceeding See News Printing Co. v. Macrae, 26 S. C.
R. 695.

WRITS,

RuLe 120.—A judgment or order for the payment of money
against any party to an anpeal other than the Crown, may be en-
forced by writs of fieri facias against goods, and fieri facias against
land.

It is provided hy the Supreme Court Act, as follows:
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* 105, The process o

the Court shall run throughout
Canada, and shall be tested in the name of the Chief Jus-
tice, or in the case of a vacancy in the office of chief
justice, in the name of the senior puizné judge of the Court,
and shall be directed to the sheriff of any county or other
judicial division into which any province is awvided

2. The sheriffs of the said respective counties or divi-
sions shall be deemed and taken to he er officio officers of
the Supreme Court, and shall perform the duties and fune-
tions of sheriffs in connection with the Court

3. In any case where the sheriff is disqualified, such pro-
cess shall be directed to anv of the coroners of the county
trict.”

In Black v. Huol, Cout, Cas, 106, writs of fi. fa. were
issued directed to the sheriff of the district of lberville,
ordering him to levy for costs of a motion in chambers to
hil\“ ‘\I'A‘lll'l"\ il'llll't\\l"l.

A Jjudgment or order requiring any person to do
any act 'r than the payment of money or to abstain from doing
anything may be enforced by writ of attachment, or by committal.

By section 108 of the Supreme Court Act:

“No attachment as for contempt shall issue in the Su-
preme Court for the non-payment of money only.”

Rure 122.—Writs of fieri facias against goods and lands shall
be executed according to the exigency thereof, and may be in the
Form J set out in the Schedule to these Rules,

RuLs Upon the return of the sheriff or other officer, as the
case may , of “lands or goods on hand for want of buyers,” a
writ of venditioni eaponas may issue to compel the sale of the prop
erty seized. Such writ may be in the Form K set out in the
Schedule to these Rules

RuLe 1. In the mode of selling lands and goods and of ad
vertising the same for sale, the sheriff or other officer is, except in so
far as the exigency of the writ otherwise requires, or as is other
wise provided by these Rules, to follow the laws of his province
applicable to the execution of similar writs issuing from the highest
court or courts of original jurisdiction therein,

By sec. 105 of the Act “the sheriffs of the said respec-
tive counties or divisions shall be deemed and taken to be
ex officio officers of the Supreme Court an shall perform the

duties and functions of sheriffs in connection with the
Court.”
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Rure 125.—A writ of attachment shall be executed according
to the exigency thereof,

RULE 126.—No writ of attachment shall be issued without the
order of the court or a judge, It may be in the orm L. set out
in the Schedule to these Ru

RuLe 127.—In these Rules the term * writ of execution ™ shall
include writs of fieri fecias against goods and against lands, attach
ment and all subsequent writs that may issue for giving effect there-
to. And the term *issuing execution against any party,” shall
mean the issuing of any such process against his person or property
as shall be applicable to the ease

RuLe 128—All writs shall be prepared in the office of the At
torney-General, or by the attorney or solicitor suing out the same,
and the name and the address of the attorney or solicitor suing out
the same, and if issued through an agent, the name and residence of
the agent also, shall be indorsed on such writ, and every such writ
shall before the issuing thereof, be sealed at the oftice of the Regis-
trar, and a praecipe therefor shall be left at the said office, and there
upon an entry of issuing such writ, together with the date of seal
ing and the name of the attorney or solicitor suing out the same,
shall be made in a book to be kept in the Registrar's office for that
purpose, id all writs shall be tested of the day, month and year
when issued. A praccipe for a writ may be in the wm M set out in
the Schedule to these Rules,

RULE 120.—No writ of execution shall be isgued without the pro
duction to the officer by whom the same shall be issued of the judg
ment or order upon which the execution is to issue, or an office copy
thereof showing the date of entry And the officer shall be satisfied
that the proper time has elapsed to entitle the judgment creditor to
execution,

RULE 130.—In every case of execution the party entitled to exe
cution may levy the interest, poundage fees and expenses of execution
over and above the sum recovered

RULE 131 —Every writ of execution for the recovery of money
shall be indorsed with a direction to the sheriff, or other officer to
whom the writ is directed, to v the money really due and payable
and sought to be recovered under the judgment or order, stating the
amount, and also to levy interest thereon if sought to be recovered,
at the rate of five per cent, per annum, from the time when the juc
ment or order was entered up,

RuLe 1 A writ of execution, if unexecuted, shall remain in
force for one year only. from its issue, unless renewed in the man
ner hereinafter provide but such writ may, at any time before its
expiration, by ve of the court or a judge, be renewed by the party
issuing it for one year from the date of such renewal, and so on from
time to time during the continuance of the renewed writ, either by be
ing marked in the margin with a memorandum signed by the Regis
trar or acting Registrar of the court, stating the date of the Fs
month and year, of such renewal, or by such party giving written
notice of renewal to the sheriff, signed by the party or his attorney,
and having the like memorandum: and a writ of execution so re
newed shall have effect, and be entitled to priority according to the
time of the original delivery thereof,

RuLe 1 Ihe production of a writ of execution, or of the
notice renewing the same, purporting to be marked with the memor
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andum in the last preceding Rule mentioned showing the same to have
been renewed, shall be prima facie evidence of its having been so
renewed.

RULE 134.—As between the original parties to a judgment or
order, execution may issue at any time within six years from the re
covery of the judgment or making of the order,

Rt

135.—Where six years have elapsed since the judgment or

order, or any change has taken place by death or otherwise in the
parties entitled or liable to execution, the party alleging himself to be

entitled to execution may apply to a court or a jud for leave to
issue execution accordingly. And the court or judge may, if satis-
fied that the party so applying is entitled to issue execution, make an
order to that effect, And the court or judge may impose such terms
as to costs or otherwise as shall seem just,

Rure 136, Any party against whom judgment has been given
or an order made, may apply to the Court or a Judge for a stay of
execution or other relief against such a judgment or order, and the
Court or Judge may give such relief and upon such terms as may be
Just,

RuLe 137.—Any writ may at any time be amended by order of
the Court or Judge, upon such conditions and terms as to costs and
otherwise as may be thought just, and any amendment of a writ may
be declared by the order authorizing the same to huve relation back
to the date of its issue, or to any other date or time,

RuLe Sheriffs and coroners shall be entitled to the fees and
poundage set out in Form N of the Schedule to these Rules,

RULE 139.—Every order of a judge in chambers may be enforced
in the same manner as an order of the court to the same effect,
and it shall in no case be necessary to make a judge's order a rule or
order of the court before enforcing the same,

This rule is new. As every order of a Judge is made
under authority of an Act of Parliament it could necessarily
be enfor ed.

RuULE 140.—No execution can issue on a judgment or order
rinst the Crown for the payment of money. Where, in any appeal,
there may be a judgment or order against the Crown directing the
payment of money for costs, or otherwise, the Registrar may, on the
application of the party entitled to the money, certify to the Minister
of Finance, the tenor and purport of the judgment or order, and such
certificate shall be by the Registrar sent to or left at the office of the
Minister of Finance,

a

ACTING

REGISTRAR.

RULE 141.—In the absence of the Registrar through illness or
otherwise, the Chief Justice or acting Chief Justice may appoint an
acting Registrar to perform the duties of the Registrar, and all powers
and authorities vested in the Registrar may be exercised by the act
ing Registrar,

INTERPRETATION,

RuLe 14 In the preceding Rules, unless the context other
wise requires,. “Judge” or “Judge of the Court” means any judge
S.R.C. 14
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of the Supreme Court, and the expression “ Judge of the Supreme
Court in Chambers” or *“Judge in Chambers” shall also include
the Registrar sitting in Chambers under the powers conferred upon
him by Rules 82 to 89 inclusive

Rure 143.—In the preceding Rules the following words have the
gseveral meanings hereby assigned to them over and above their sev
ernl ordinary meanings, unless there be something in the subject or
context repugnant to such construction, that is to say

(1) Words importing the singular number include the plural
number, and words importing the plural number include the singular
number

(2) Words importing the masculine gender include females

(3) The word * party or * parties " udes a body politic
or corporate, and also Il Majesty The Ki and His Majesty’s
Attorney-General

(4) The word “affidavit” includes aflirmation

() The words “the Act”™ mean *T'he Supreme Court Act”

(6) The word * month me s culendar month where lunar
mont v v not expressly mentioned.

The interpretation of “month™ was not formerly 1n

this rule

GENERAL ORDER,

It is hereby ordered that all the Rules and Orders of the Su
preme Court of Canada now in force, except as hereinafter pro
vided, be and the are hereby repealed from and after the first

day of September,
2 1t is further ordered that the Rules, including the Schedule
of FPorms therein referred to and hereunto annexed, and marked A,
and initialed o1 1 P f by the Regisirar, be the Rules
regulating the procedure « nd in the Supreme Court of Canada
and the bringing of cases before it from courts appealed from or
otherwise
3. It is further ordered that the said Rules shall not apply to
wpeal in which the security shall have been allowed previous
first day of September, 1907, but that to such appeals the
present Rules and General Orders of the Supreme Court of Canada
shall be applicable
Dated at Ottawa this nineteenth day of June, A.D, 1907,
Nigned C. Frrzearrick, CJ
D). GIROUARD, J
L. H. Davies, J
Joun Ipixuron, J,
JamMes MACLENNAN,
LyMaN P, Durr, J

SCHEDULE TO THE SUPREME COURT RULES.
FORM A,
NoTicE CALLING SPECIAL NSESSION

DOMINION OF |

CANADA )
The Supreme Court will hold a specinl session at the city of
Ottawa on the dayv of 19 , for
the purpose of hearing causes and disposine of such other business

as may be brought before the court (or for the purpose of hearing
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election appeals, criminal appeals, or appeals
corpus, or for the purpose of giving
may be).
By order of the Chief Justice, or by order of Mr, Justice
(Signed) E. R. C
Registrar

In coses of habeas
Judgments only, (s the case

Dated this day of 19

FORM B.
Form oF NoTice o HEARING APPEAL

IN ™iE Svurreme Court )

OF CANADA, )

J. A, appellant, v, A 3., respondent Take notice that this
appeal will be heard at t next session of the Court, to be held
it the city of Ottawa on the day of
19 )

To appellant olicitor or attorney, or

appellant in pe
Dated this

day of , 19
FORM C
SUGGESTION oF DeAaTH INsSoLVENCY, K1
A. v. B,
It is required owing (to the death

may be) that be
appeal,

insolvency, or as the case
made a party (appellant or respond

) to this
( Signed), D
FORM D

SUMMONS FOR WRIT oF Haneas CORPUS Ap SUBJICIENDUM

IN THE SurrEME Courr |
OF CANADA, )
The Honourable Mr, Justice
(Style of Cause)
Upon reading the several affidavits of, &ec., filed the

day of , 19 |, and upon hearing Mr. of
(or the solicitor for

counsel

t is ordered that all parties concerned attend before me or
before the Honourable Mr, Justice or before the Court,
as the case may be) at the Supreme Court Building, Ottawa, on

the day of , 19 , at the hour of
in the noon, to show cause why a writ of habeas corpus should
not issue directed to to have the body of before

a Judge of the Supreme Court at the Supreme Court Buildix
City of Ottawa, forthwith to undergo, &«
Dated, &e.

in the

FORM E.

OroER ¥OR WRIT oF HABEAS CORPUS AD SUBJICIENDUM.

IN TiE SuPREME CouRr, |
OF (CANADA, )
Upon reading the several affidavits, of, ete., filed the
day of 19 , and upon hearing counsel (or the soli-

citors) on both sides (or as the case may be)
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It is ordered that a writ of Habeas Corpus issue directed to
to have the body of A. B, before me (or the Honour
able Mr, Justice ) at the Supreme Court Building in
the City of Ottawa, on the day of
at the hour of to undergo and receive, ete
Dated, &«

FORM F,
Wit 0¥ Haseas CORPUS AD SUBJICIENDUM,

Edward, by the Grace of God, &c., to greeting

We command that you have in the Supreme Court of Canada
before the Honourable Mr, Justice ut the Supreme Court
Building in the City of Ottawa, on the day of
the body of A. B. being taken and detained under your custody as is
said, together with the day and cause of his being taken and de
tained, by whatsoever name he may be called thercin, to undergo
and receive all and singular such matters and things as Our Judge
shall then and there consider of concerning him in this behalf: and
have you there then this Our writ

Witness, &c.

To be indorsed,

By order of Mr, Justice
This writ was issued by,

FORM G.

AFFIDAVIT OF SERVICE OF WRIT OF HABEAS CORPUS AD SUBJICIEN
DUM,

IN THE NUPREME ('OURT
OF CANADA, )

. A. B., of &c., make oath and say

1 T I did on the day of 19 per
sonally eve C. D, with a writ of Habeas Corpus issued out of and
under the s of this Honourable Court, directed to the said C. D.,
commanding him to have the body of before ( )
immediately to undergo, (describe the direction and mandatory
part of the writ), by delivering such writ of Habeas Corpus to the
said %, D,, personally at in the Province of

Sworn, &c,

FORM H.

Tarteyr oF FEES TO BE DA 10 THE REGISTRAR OF THE SUPREME
COURT OF CANADA,

On entering every appeal .. soe sesnds PR $10 00
On entering every judgment, decree or order in the nature
of a final judgment ’ . S EEANA A 10 0
On entering every other judgment, decree or order 200
On filing every document or paper ...... £ 9NN 10
Every search . aead SRR es REEEBER AREOTES 25
ery appointment o0
ery enlargement
in Chambers
The foregoing items are
appeals or appeals in matters of habeas corpus
arigsing out of a criminal charge.
On sealing every writ (besides filing)
Amending every document, writ or other paj
Taxing every bill of costs (besides filing)
Rvery alloeatur

0
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Every fiat ves
Every referen nquiry,
matter referred to the r
exceeding ofie hour .
Every additional hour or less ; C¥ Rzl
For every report made by the registrar upon such refer
ence, te. .. . e . .o
Upon payment of money into court, or deposited with the
registrar, every sum under $200,00
\ percentage on mor over $200.00 paid
in at the rate of one per cent
Receipt for money
Comparing, examining and certifying transeript record on
appeal to the Privy Council oe o
Comparing any other document, paper or proceedis
the or
per folio
Every other certifica
Copy o

imination or other special
gistrar, for every meeting not

with
nal on file or deposit in the registrar's office

required from registrar

document, paper or proceeding or any extract
therefrom, per folio ¥

Every affidavit, affirmation or oath administered by reg

ry commission or order for examination of witnesses

any

FORM 1.
TArirr or Fres

To be taxed between party and party in the Supreme Court
of Canada

On stated case required by section T3 of the Act when pre

ared and agreed upon by the parties to the cause, in
cluding attendance on the judge to settle the same, if
necessary, to each party

Notice of uppeal

On consent to appe:

il directly to the Supreme Court from
the court of original jurisdiction
Notice of giving security
Attendance on giving security b8 NAeE
On motion to quash proceedings under section 50 according
to the discretion of the registrar to ;
Subject to be increased by order of the Court or of a Judge
in Chambers 544 Bi
On factums in the discretion of the registry to
Subject to be increased by order of the Court or a Judge in
Chambers “ s ’ o9
For engrossing for printer copy of case as settled when such
engrossed copy is necessarily and properly r"(]lllr"ll. per
folio of 100 words . ’
For correcting and ~up1-nmuml|nz |.nu|mu |u| H'ﬂ \\nril*
On dismissal of appeal if case be not proceeded with, in the
discretion of the registrar to ........ ...co0ven
Subject to be increased by order of nl.- o mn! ora Ju‘lg.- in
Chambers s . Sy 5% vors
Suggestions under sections 83, 84 & 85 including copy
BOPVIO0 .« svani - oras b nbsae Evses
Notice of intention to continue prmW‘l]ll
87

under section

On (|u'[uh~lllll.. money mulvr section 66 of the Dominion

Controverted Blections Act ........ ..ovvvie svaens
Notice of appeal in election cases limiting thn nppf'nl to
special and defined questions under section 67 of the
Dominion Controverted Elections Aet . ....... «.covus

FO

100
10

10 00

00
{ )

3 00
200
300

2 00

50 00

10

5

25 00
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|

1}

f Allowance to cover all fees to attorney and counsel for

h the hearing of the appeal, in the discretion of the

i registrar to ., . sssee s svavue 200 00
" Subjeet to be inereased by order of the Court or a Judge in

I in Chambers soens

| On printing factums, the same fees as in printing the case

tesides the registrar's fees, reasonable charges for postage
and disbursements necessarily incurred in proceedings
in appeal will be taxed by the taxing officer,

Allowance to the duly entered agent in any appeal, in the

trar, to

o0 (00

discretion of the re

FORM J.

FAcias

Wrir or Fieri

CANADA |

Province of In the Supreme Court of Canada,

Between

A.B.. (Plaintiff, or as the case may be) Appellant,
AND
Q.D., (Defendant, or as the case may be) Respondent,

Edward, by the Grace of God of the United Kingdom of Great
Britain and Ireland, King,
Defender of the Faith

To the Rheriff of (Ireeting
We command you that of the goods and chattels of C.D, in
your bailiwick, you cause to be made the sum of and also
! interest thereon at the rate of six per centum per annum, from the
! day of [day of judgment or order, or day on
! which money directed to be paid, or day from which interest is di-
| rected by the order to run, as the case may be] which said sum of
iyl money and interest were lately before us in our Supreme Court of

Canada, in a certain action [or certain actions, as the case may bel,

‘ wherein A, B. is plaintiff and appellant, and C, D), and others are

defendants and respondents [or in a certain matter there depending,
i‘ intituled, “In the matter of E. F..” as the case may bel, by judg-
: ment [or order, as the case may bel, of our said court, bearing date
( the day of , adjudged [or ordered, as the case
: may be], to be paid by the gaid €', D. to A. B., together with certain

costs in the said judgment [or order, as the case may be] mentioned,
and which costs have been taxed and allowed, by the taxing officer of
: our court, at the sum of as appears by the certificate
of the said taxing officer, dated the day of .
! And that of the goods and chattels of the said C.D, in your bailiwick,
you further cause to be made the sum of [costs], together
with interest thereon at the rate of per centum per annum,
from the day of | the date of the certificate
of tawation, The writ must be so mouldel as to follow the substance
! of the judgment ar order), and that you have that money and interest
| before us in our said court immediately after the execution hereof,
:i to be paid to the said A. B.. in pursuance of the said judgment [or
! order, as the case may be], and in what manner you shall have ex-
11 ecuted this our writ, make appear to us in our said court immediately
|

after the execution thereof, and have there then this writ,

Witness the Honourable Charles Fitzpatrick, Chief Justice of
our Supreme Court of Canada. at Ottawa, this day of

. in the year of our Lord, one thousand nine hundred and
. and in the year of our reign.
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FORM K
WRIT OF VENDITIONI EXPONAS,
CANADA, |
P'rovinee of )
Between—

In the Supreme Court of Canada,

AB. (Plaintiff, or as the case may be), Appellant,
AND
C.D., (Defendant, or as thg case may be), Respondent,
Edward, etc. (as in the writ of ficri facias)
To the Sheriff of , Greeting
Whereas by our writ we lately commanded you that of the goods
and chattels of C. D, [here recite the fieri facias to the end], and ow
the day of you returned to us, at
our Supreme Court of Canada aforesaid, that by virtue of the said
writ to you directed, you had taken goods and chattels of the said
C. D, to the value of the money and interest aforesaid, which said
goods and chattels remained on your hands unsold for the want of
buyers, Therefore we being desirous that the said A, B, should be
satisfied his money and interest aforesaid, command you that you ex
pose for sale and sell. or cause to be sold, the goods and chattels of
the said C, D., by you, in form aforesaid, taken, and every part there
of for the best price that can be gotten for the same, and have the
arising from such sale before us in our said Supreme Court
da immediately after the execution hereof, to be paid to the
said A, B, and have there then this writ.
Witness, ete. (conclude as in writ of fierd facias).

FORM L.

WRIT OF ATTACHMENT,

Edward, ete, (as in the writ of fieri facias).
To the Sheriff of , Gireeting

We command you to attach 80 as to have him
before us in our Supreme Court of Canada. there to answer to us,
as well touching a contempt which he it is alleged hath committed
against us, as also such other matters as shall be then and there laid
to his charge, and further to perform and abide such order as our said
Court shall make in this behalf, and hereof fail not, and bring this
writ with you,

Witness, ete. (as in the writ of fieri faciag)

FORM M,
Prxciee vor WRIT,

CANADA. ( "
Provinoe of | In the Supreme Court of Canada,
Between
A. B, (Plaintiff, or as the casc may be) Appellant.

AND
. D., (Defendant, or as the case may be) Respondent.

Seal a writ of fieri facias directed to the Sheriff of

to levy of the goods and chattels of (°, D, the
sum of § and interest thereon at the rate of per
centum per annum, from the day of
[and § costs, or as the case may be, uccording |
to the writ required). o1
judgment [or order| dated day of §
[Taxing Master's certificate, dated 1. :

[X. Y., Solicitor for party on whose behalf writ i to i8sue].
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FORM

SHERIFFS' AND CORONERS' FEES

to execute any process directed to the
iven to a bailiff . .
Service of process, each defendant (no fee for aflidavit of ser
recognized by the sherift)
Serving othey papers beside mileag
For each additional party served
eiving, filing, entering and m.ﬂmm: all
r other papers, each
sturn of all process and writs (except
other papers

sheriff,

writs, notices

ubpaena ) notices or

Every search, not being a party to a eause or his attorney
Certificate of result of such search, when required (a search

for a writ against lands of a party, shall
under writ against same
month

include sales

party and for the then last six

Poundage on executions and on writs in the nature of execu

tions where the sum made shall not exceed $1.000,
cent

When the sum

ix per

i over $1,000 and under $4,000, thre

cent., when the sum is $4.000 and over
per cent,, in addition to the lowed up to
$1,000, exclusive of mileage, for going to seize and sell;
and except all disbursements necessarily incurred in the

r¢ and removal of the property

Schedule taken on execution or other process, including copy
to defendant, not exceeding five folios

Bach folio above five :

Drawing advertisements when requir

per
one and a half

1 by law to be pub

lished in the Official Gazette or other newspaper, or to
be posted up in a court house or other place, and trans
mitting same in each suit L)

Every necessary notice of sale of goods, in each suit

Every notice of postponement of sale, in each suit

The sum actually disbursed for advertisements required by
law to be inserted in the Official Gazette or other news
paper

Bringing up prisoner on attachment or habeas corpus, besides
travelling expenses actually disbursed, per diem

Actual and necessary mileage from the court house to the
place where service of any process, paper or proceeding
is made, per mile avh TR T SR EAS TN

Removing or retaining property, reasonable and necessary
disbursements and allowances to be made by the
trar,

Drawing bond to secure goods seized, if prepared by sheriff ..

Every letter written (including copy) required by party or his
attorney respecting writs or process, when
paid

Drawing
sheriff SRR ISy

For services not hereinbe
tax and allow such
sonable,

regis

postage pre

r oma)
be rea

CORONERS,

The same fees shall be taxed and allowed to coroners for
services rendered by them in the service, execution
and return of process, as allowed to sheriffs for the
same services as above specified,

[Form N
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PART 1IV.

APPENDIX.

EXTRACTS FROM THE VARIOUS STATUTES RE-
LATING TO THE JURISDICTION OF THE
COUNTY COURTS OF NOVA SCOTIA, NEW
BRUNSWICK, BRITISH COLUMBIA AND PRINCE
EDWARD ISLAND.

NOVA SBCOTIA

The jurisdiction of the County Courts of Nova Scotia
is regulated by chapter 156, sections 28, 29, 30, 31 and 87
of the Revised Statutes, 1900,

28. The Court shall not have cognizance of any action

(a) where the title to land is brought in question

(b) in which the validity of any devise, bequest or limitation
is disputed, except as hereinafter provided

(¢) for criminal conversation or seduction;

(d) for breach of promise of marriage.

20, Subject to the exceptions in the next preceding section, and
except in the case of a debt or a liguidated demand in money which
is under twenty dollars, a County Court shall have original juris
diction

(a) In all personal actions, in contract or tort, where the debt,
demand or damages claimed, whether on balance of account or other
wise, do not exceed four hundred dollars,

(b) In all actions on bail bonds to the sheriff given in any case
in a County Court, /e of the amount of the penalty or
amount sought to be recovered.

(¢) In all actions against a sheriff or officer of a County Court
for any nonfeasance or malfeasance in connection with any matter
in the court.

(d) In all actions of replevin where the value of the goods
claimed does not exceed four hundred dollars, 1889, ¢, 9, s 20
(part.)

30, Where in any action the debt or demand claimed consists
of a balance not exceeding four hundred dollars, after an admitted
set-off of any debt or demand claimed or recoverable by the defend
ant from the plaintiff, the Court shall have jurisdiction to try such
action.

31. The jurisdiction hereby conferred is concurrent with that of
the Supreme Court.

87. In all causes, whether

(a) originating in the County Court, or;

(b) brought into the County Court by consent of parties, or by
way of appeal, or by certiorari;

CEPRC
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an appeal shall lie to the Supreme Court sitting in banco from every
Judgment, order or decision of County Court, or of a judge thereof,
made in court or at chambers, except an order made in the exercise
of such disc ion as by law belongs to a judge

NEW BRUNSWICK

In New Brunswick the jurisdiction of the County Courts

now regulated by chapter 116 of the Consolidated Statutes
1903

shall not have cognizance of any civil action
title to land is brought in question: or,
the vaMdity of any devise, bequest, or limitation is

Subject to the exceptions in the last preceding section the
county courts shall have jurisdiction and hold plea in all personal
actions of debt, covenant, and assumpsit, when the debt or damages
do not exceed the sum of four hundred dollars and in all actions of
tort when the damages claimed do not exceed two hundred dollars
and in actions on bonds given to the sheriffs or otherwise in any case
in a county court, whatever may be the penalty or amount sought to
be recovered; provided always, that the said court for the city and
county of St. John shall not have or exercise any jurisdiction in any
cause in which the city court of St, John has jurisdiction.

\n appeal is given from the County Courts to the Su-

preme Court of New Brunswick, by section 80,

80. In case any party in a cause in any of the said couris is
dissatisfied with the decision of the judge upon any point of law, or
with the charge to the jury, or with the decision upon motion for a
non-suit or new trial, or in arrest of judgment, or for judgment non
obstante veredicto, he may appeal to the Supreme Court

By section 57, the jurisdiction of the County Courts in
replevin is limited to where the value of the goods or other
property or effects distrained, taken or detained, does not
exceed the sum of $200.

BRITISH COLUMBIA

In British Columbia the jurisdiction of the County Courts
is regulated by R. 8. [1897] ch. 52.

23. Except as is otherwise hereinafter provided the county
courts shall not have cognizance of any action-

1. For any malicious prosecution or any libel or slander,

2. For criminal conversation or seduction, or breach of pro
mise of marriage; or,

3. Against a justice of the peace, or for anything done by him
in the execution of his office,
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24. Subject to the exceptions contained in the last preceding
section, the county courts shall have jurisdiction and hold plea

1. In all personal actions where the debt or damages claimed do
not exceed $1,000,

2. In any action where the debt or demand claimed consists of a
balance not exceeding $1,000 after an admitted set-oll of any debt or
demand claimed or recoverable by the defendant from the plaintiff,

3. In actions of ejectment where the yearly value of the premises
or the rent payable in respect thereof does not exceed $300; rovided
that such actions of ¢ tment shall be brought and proceeded with in
the county court holden in the county where the lands, tenements or
hereditaments arve situate,

REPLEVIN

27. Notwithstanding anything to the contrary contained in any
statute or law in force in the Province, the county courts shall have
jurisdiction in all actions of replevin where the value of the goods
or other property or effects distrained, taken or detained does not ex
ceed $1,000, and the title to land be not brought in question,

Section 120 provides for interpleader by the sheriff.

Sections 47 to 51 provide for the recovery of tenements
by landlord when term has expired, or been determined by
notice, or for non-payment of rent, when neither the value
of the premises, nor the rent payable in respect thereof,
shall have exceeded $500 by the year.

WIHERE TITLE COMES IN QUESTION,

32. The county courts shall have jurisdiction to try any action
in which the title to any corporeal or incorporeal hereditaments shall
come in question where the value of the lands, tenements, or heredi
taments in dispute does not e v $1.000 or the rent payable in re
spect thereof shall not exceed the sum of $300 by the year,

EQUITABLE JURISDICTION,

40. The said county courts shall also respectively have and exer
cise, concurrently with the Supreme Court of British Columbia, all
the power and authority of the Supreme Court of British Columbin
in the actions or matters hereinafter mentioned, that to say

1. In all suits by creditors, legatees (whether specifie, pecuninry
or residuary) devisees (whether in trust or otherwise), heirs at law
or next of kin, in which the personal, or real, or personal and real
estate against, or for an account or administration of which the d
mand may be made shall not exceed in amount or value the sum of
two thounsand five hundred dollars:

2, In all suits for the execution of trusts, in which the trust
estate or fund shall not exceed in amount or value the sum of two
thousand five hundred dollars:

3. In all suits for foreclosure or redemption, or for enforcing any
charge or lien, where the mortgage, charge or lien shall not exceed
in amount the sum of two thousand five hundred dollars:

4. In all suits for specific performance of. or for the reforming,
or delivering up, or eancelling of any agreement for the sale, purchase
or lease of any property, where, in the cs of a sale or purchase the
purchase money, or in case of a lease the value of the property shall
not exceed the sum of two thousand five hundred dollars;
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5. In all proceedings under the * Trustees’ and Executors’ Act,”
or under the * Official Administrators’ Act,” in which the trust estate
or fund to which the proceeding relates shall not exceed in amount or
value the sum of two thousand five hundred dollars;

6. In all proceedings relating to the maintenance or advancement
of infants, in which the property of the infant shall not exceed in
! amount or value the sum of two thousand five hundred dollar

In all suits for the dissolution or winding up of any partner-
ship, in which the whole property, stock and credits of such partner-
in amount or value the sum of two thousand

| ship shall not ex
five hundred dollars;

8. In all suits relative to water rights claimed under any Act

! Statute, or Ordinance the P'rovinee, in which the value of the right
in dispute shall not exceed two thousand five hundred dollars;

9. In all proceedings for orders in the nature of injunctions, where
the same are requisite for granting relief in any matter in which juris
diction is given by this Act to the county court

10, In all applications for the sale of real estate under the * Intes
tate Estate Act,” where the total value of the real estate of such

not exceed in amount two thousand five hundred dol

intestate shall
lars

11, In applications under the * Intestate |
lowance to an administrator by way of remunc

ite Aet,” for an al
ation, and in applica
tions under the said Act for a provision for a concubine and illegiti

mate family of any person dying intestate.

JURISDICTION IN PROBATE,

42. Bach county court shall have jurisdiction concurrently with
the Supreme Court in all questions relating to testacy or intestacy,
and to the validity of wills of persons dying within the territorial
limits of its county where the personal estate of the deceased shall
{ not exceed $2.500: and shall have power to grant probate of wills,

orders to administer under the * Official Administrators’ " and
b letters of administration of the personal estates and effects of persons
" dying within the territorial limits of its county, and to take order for

| the due passing of the accounts of the executors and administrators of
such deceased persons, and for the proper custody of the personal es
tate and effects of such deceased persons, and for the delivery of the
same to the person entitled thereto,

| ‘ 164. In any action of contract or tort, and in any action or suit

i brought under the mining jurisdiction of the county court under the

| mining laws of the Province, where the plaintiff shall elaim a sum of,

or a counter claim shall be set up of. one hundred dollars or over,

| and in any action or suit under section 40 hereof and in cases of in-

terpleader, replevin, or garnishment nroceedings where the <uhject

! matter shall equal or exe one hundred dollars, an appeal shall lie

to the Full Court of the Sunreme Court from all judements, orders,

or decrees, whether final or interlocutory, of the county court or a

county court judge, made in such action, suit or proceeding : and upon

and in respect of any such ann the said full court shall have and

’ mav exercige the same jurisdiction and powers as are vested in and

conferred unon it by any Aet and Rules of court for the time being in

force relating to appepls from judements, orders, or decrees of the

{ Supreme Court or of a Judge thereof
|

166. An appeal to the full court of the Supreme Court from the
judgment, order, or decree of any county court or judge shall be al-
lowed on any point of law and in respect of the admission or re

! tion of any evidence in all actions of ejectment. and in all actions
! for the recovery of tenements, and in all actions in which the title
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to any o or incorporeal hereditament shall have come in ques
tion; and in respect of any such appeal the said full court shall have
and may exercise the jurisdiction and powers mentioned in section 104
hereof.

167. With the leave of the judge of the county court appealed
form, or of the full court or the Supreme Court, an appeal to the full
court shall lie in respect of any action, suit, or matter in which an
appeal is not now allowed, if the judge or full court shall think it
reasonable and proper that such appeal should be allowed; and in
respect of any such appeal the said full court shall have and may ex
ercise the jurisdiction and powers mentioned in section 164 hereof

PRINCE EDWARD ISLAND

In Prince Edward Island the juriediction of the County
Courts is regulated by 41 V. e. 12. The court has juris-
diction in all actions ex contractu and ex delicto where the

debt or damagzes claimed do not exceed $150 (being below

the amount required to give jurisdiction to the Supreme
Court) and in actions on bail bonds given to a sheriff in
any case in a County Court, or on any other bond given
under this Act, whatever may be the penalty or amount
sought to be recovered. (Section 17.)

SPECIAL JURISDICTION
EXCHEQUER COURT,
Chapter 140, sec. 32, R. 8. 1906,

32. When the legislature of any province of Canada has passed
an Act agreeing that the Exchequer Court shall bave jurisdiction in
cases of controve S

(a) between the Dominion of Canada and such provinece;

(b) between such province and any other provinces or provinces
which have passed a like Act;
the Exchequer Court shall bave jurisdiction to determine such con
troversies,

n appeal shall lie in sych cases from the Exchequer Court
to the Supreme Court. R. 8, C, 135, s. 72

ONTARIO,

AN ACT RESPECTING TIHE SUPREME COURT OF CANADA AND THE EX-
CHEQUER COURT OF CANADA,

R. 8. 0. 1897, cap. 49.

Her Majesty, by and with the advice and consent of the Legis
lative Assembly of the Province of Ontario, enacts as follows:—

1. The Supreme Court of Canada and the Exchequer Court of
Canada, or the Supreme Court of Canada alone, according to the pro-
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visions of the Act of the Parliament of Canada, known as “ The Su-
preme and Exchequer Courts Act,” shall have jurisdiction in the fol-
lowing cases :—

1. Of controversies between the Dominion of Canada and this
Province,

2. Of controversies between any other Province of the Dominion,
which may bave passed an Act similar to this present Act, and this
Province,

3. Of actions or proceedings in which the parties thereto,
by their pleadings, shall have raised the question of the validity of an
Act of the Parliament of Canada, or of an Act of the Legislature of
this Province, when in the opinion of a judge of the court in which
the same are pending such question is material; and in such case the
said judge shall, at the request of the parties, and may without such
request, if he thinks fit, order the case to be removed to the Supreme
Court in order to the decision of such question,

2. In any action respecting property or civil rights, whether for
damages or for specific relief, the judgment of the Court of Appeal
for Ontario shall be final except in the following cases

(@) Where the title to real estate or some interest therein is
in question.

(b) Where the validity of a patent is affected.

(¢) Where the matter in controversy in the appeal exceeds the
sum or value of $1,000 exclusive of costs,

(d) Where the matter in quesfion relates to the taking of an
annual or other rent, customary or other duty, or fee, or a like de
mand of a general or public nature affecting future rights

(e¢) Where the special leave of the Court of Appeal or the
Supreme Court of Canada to appeal to such last mentioned court is

granted.

8. In case sittings of the court of Exchequer of Canada are ap
pointed to be held in any city, town or place in which a court house
is situated, the judge presiding at any such sittings shall _lul\'e, in all
respects, the same authority as a judge of the high court in regard to
the use of the court house and other buildings or apartments set apart
in the county for the administration of justice,

Provisions similar to these except those in sec. 2, have
been enacted in Nova Scotia, R. 8. [1900] c. 154; in” New
Brunswick, Cons. Stat, [1903] c. 110; in British Columbia,
and Manitoba R, 8. [1902] ¢. 33 5. 7.

R. S. [1897] c. 5

PRIVY COUNUILS APPEALS,

EXTRACTS FROM IMPERIAL STATUTES AND ORDERS IN COUNCIL RELAT-
ING TO PRACTICE IN APPEALS TO THE JUDICIAL COMMITTEE OF THE
PRIVY COUNCIL,

T&8V. e 69

11. And be it enacted, that it shall and may be lawful for the
said judicial committee to make any general rule or regulation, to be
binding upon all courts in the colonies and other foreign settlements
of the Crown, requiring the judges' notes of the evidence taken before
such court on any cause appealed, and of the reasons given by the
judges of such court or by any of them, for or against the judgment
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pronounced by such court; which notes of evidence and reasons shall
by such court be transmitted to the clerk of the Privy Council within
one calendar month next after the leave given by such court to pr
cute any appeal to Her Majesty in Council, and such order of the said
committee shall be binding upon all judges of such courts in the colo
pies or foreign settlements of the Crown.

Rule issued by the Judicial Committee, directing the judges of the
court in the colonies and foreign scitlements of the Crown to
grwe their reasons n writing for the judgment appealed from,
und to transmit the same with the record,

AT THE COUNCIL CHAMBER, WHITEHALL, THE 12710 wen, 1845, ny
THE JUDICIAL COMMITTEE OF THE PRIVY COUNCH

WHEREAS, by an Act passed in the eighth year of Her Majesty
reign, intituled, ete,, (here follows a recital of 7 & 8 V. ¢, 69, 5, 11)

Now, therefore, the lords of the said Judicial Committee of the
Privy Council are pleased to order, and it is hereby ordered, that when
any appeal shall be prosecuted from any judgment of any court in (h
colonies or foreign settlements of the Crown, the reasons given by
the judges of such court, or by any of such judges, for or against
such judgment shall be, by the judge or judges of such court commu
nicated in writing to the registrar of such court, or other officer whose
duty it is to prepare and certify the transeript record of the pro
ceedings in the cause, and that the same be by him transmitted in
original to the clerk of Her Majesty's Privy Council, at the same time
when the documents and proceedings proper to be laid before Her
Majesty in Council upon the hearing of the appeal are transmitted

Whereof the judges of all such courts in the colonies or foreign
settlements of the Crown are to take notice, and govern themselve
accordingly.

C C GREVILLE

AT THE COURT AT BUCKINGHAM PALACE,

THE 13TH DAY OF JUNE, I8

PRESENT Toe QUEEN'S MosT EXCELLENT MAJESTY.

His Rovar HionNess PRINCE ALBERT

Lord President, Lord Steward, Duke of Newecastle, Duke of
Wellington, Lord Chamberlain, Barl of Aberdeen, Earl of Clarendon,
Viscount Palmerston, Mr. Herbert, Sir James Graham, Bart

Whereas there was this day read at the Board a Report from the
Right Honourable the Lords of the Judicial Committee of the Privy
Council, dated the 30th May last past, humbly setting forth that
the Lords of the Judicial Committee have taken into consideration
the practice of the Committee with a view to greater economy, des
patch, and efficiency in the appellate jurisdiction of Her Majesty in
Couneil, and that their Lordships have agreed humbly to report to Her
Majesty that it is expedient that certain changes should be made in
the existing practice in Appeals, and recommending that certain Rules
and Regulations therein set forth should henceforth be observed,
obeyed, and carried into execution, provided Her Majesty is pleased
to approve the same:
8RO ~15
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Her Majesty, having taken the said Report into consideration,
was pleased, by and with the advice of Her Privy Coung o ap
prove thereof, and of the Rules and Regulations set forth therein, in
the words following, videlicet

L. That, any former usage or practice of Her Majesty Privy
Council notwithstanding, an Appellant who shall succeed in obtaining
a reversal or material alteration of any judgment, decree, o order

ippealed from hall be entitled to recover the costs of the Appeal
from the Respondent, except in cases in which the Lords of the Jud
cial Commiftee may think it otherwise to direct

IL That the I ar or other proper officer having the custody

of records in any Court or special Jurisdiction from which an Appeal

is brought to her Majesty in Council be directed to send by post th
Wl possible despateh

One certificd copy of the transcript record in each cau to the
registrar of Her M Sty Privy Coune Whitehall

And that all such transeripts be registered in the Pri Counci
Office, with the date of their arrival, the names of the parti nd th
date of th enten ippealed from

And that such transeript be accompanied by a correct and com

of all the papers, docnments, and exhibi n the cau
And that the registrar of the court appealed from, o th )

d to omit from such transci
b 1 and «

per oflicer of such court, be dire
merely formal documents, provided such omission
fied in the said index of papers

And that especial care be taken not to allow any document to b
set forth more than onee in such transeript

Aud tha other certified copies of the record be transmitted t
agents in Br by or on behalf of the parties in the suit

And that fe ind expenses incurred and paid for the prepar
wtion of such transeript be stated and certified upon it by the 1

trar or other oflicer preparing the e
L1, That when the record of proceedings
appealed has boen printed or parily printed abroad, the registrar or

sher proper oflicer of the court from which the appeal is brought

Shall be bound to nd home the same in a printed n her
wholly or so fmr the me may have been printed

And that he do certify the same w correct, on two copies
by signing his name on every printed sheet

And by affixing the seal, if any, of the court appealed from t
these copi ith the sanction of the Court

And that in all ca n which the parties in appeal 1 think
fit to have the p printed abroad, they shall be at
to do so, provided on fifty copies of the same to be printed
folio

And transm thei pense, to the registrar of the Pr

Council

Two of which printed copies shall be certified as above by th
officers of the court appealed from

And in this case no further expense for copying or printing th
record will be inenrred or allowed in England

IV, That on the arrival of a written transeript of appeal at the
Privy Counecil Office, Whitehall, the Appellant or the agent of the

Appellant prosecuting the same shall be at liberty

To call on the registrar of the Privy Council to cause it, ¢ ich

part thereof as may be necessary for the hearing of the ca
And likewis
may require, to be printed by Tler M
Or by any other printer on the same terms,
The appellant or hi engaging to pay the «
a copy for the printer at a rate not exceeding one
half-penes folio],

jesty"s printer

illing per br

W1 such parts thereof as the respondent or his agent

of preparing
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And likewise the cost of printing such record or appendix
nd that one hundred copies |[now “seventy-five
struck off, whereof thirty [now twenty] copies are
to the ¢

of th ull ,

to be delivered
nts on ench side, and forty |[now thirty five] kept for the use
of the Judicial Committee

Aud that no other fees for solicitors' copics of the transeript, o
for drawing the joint appendix, be henceforth allowed

I'he solicitors on both sides being allowed to hay (weess o the
original papers at the Council Offied

And to extract or cause to be extracted and copicd such part
thereof as are necessary for the preparation of the petition of ap
peal, at the stationer’s charge, not exceeding oue shilling per brief
sheet [now thy half-pence per folio|

V. That a certain time be fixed within which 1t shall be the
duty of the appellant or his agent to make such application for the
printing of the transcript, and that such time be within th P
six calendar months from the arvival of the transeript and the regi
tration thereof in all matters brought by appeal from Her Majesty's
colonies and plantations east of the Cape of Good Hope, or from
the territori of the East Indin Company

And within the space of three months in all matters brought by
ppeal from any other of Her Majesty's dominions abroad

And that in defanlt of the appellant or his agent taking effectual
steps for the prosecution of the appeal within such time or time

pectively, the appeal shall stand dismissed without further order

And that a report of the same be made to the Judicial Committee
by the registrar of the Privy Council at their Lordships' next sitting

VL That whenever it shall be found that ghe decision of a matter

on appeal is likely to tuarn exclus Iy on a question of law, the agents
of the parties, with the sanction of the registrar of the Privy Counciy
may submit such question of law to the Lords of the Judicial Com

mittee in the form of a special case, and print such parts only of th
transeript as may be necessary for the discussion of the same pro
ided that nothing herein contained shall in any way bar or pr nt
the Tords of the Judicinl Committee from ordering the full diseussion

of the whole case, if they shall so think fit; and that in order t

mote such arrangements and mplification of the matter in disput
the rogistrar of the Privy Council may eall the agents of the partis
before him, and having heard them, and examined the transcript, may
report to the Committee as to the nature of the proceeding

And Her Majesty is further pleased to order, and it is hereby
ordered, that the foregoing Rules and Regula

vedd, ol

ms be punctually ob
1. and carried into execution in all appeals or petition
ind complaints in the nature of appeals brought to e josty, or
to Her Heirs and snecessor in Council, from Her Majesty’s colo
nies and plantations abroad. and from the Ohannel Islind. or th
Isle of Man, and from the territories of the East India Com
whether the same be from courts of justice or from special jurisdi
tions, other than appeals from Her Majesty's Courts of Viee-Admir
alty, to which the said Rules are not to be applied

Whereof the Judges and Officers of Her Majesty's Courts of Jus
tiee abroad, and the Judges and Offic of the Superior Courts of the
East India Company, and all other persons whom it may concern, are
to take notice, and govern themselves necordingly

W, L. BATHURST

By Order in Council
to jurisdiction were adopte

I. All Cases, Recards and other Proceedings in Appeals, or other
matters pending before Committ of the Privy Council, are hence
forth to be printed in the form known as Demy Quarto, * * *

24 March, 1871, the followi ruled a
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i
‘1 11, The size of the paper used is to be such that the sheet, when

| folded, will be ¢leven inches in height and eight inches and a half in
:1 width
i 1L The type to be used in the t is to be Pica type, but
t Long Primer is to be used in printing counts, tabular matter, and
note
LV, The number of lines in each pa of Piea type is to be
I hire ers or 146 mill

seven, each line being five ine

in length

. . .

VI. The in England for printi 1o cop in t nm
herein established is to be tHirty-eight  shilling wr gheet  (eight
pages) of piea with 1 nal note 1wt including corrvections, tabular
matter and other « m

MAJESTY IN COUNCH

HER

ORDERS

ESTARLISHING CERTAIN RULES AND REGULATIONS IN APPEALS
AT THE COURT OF WINDSOR,,
THE GTH DAY OF MARCH, 1806,

PreSENT : THE QUEEN'S MosT EXCELLENT MAJESTY IN COUNCIL

WHEREAS there w this day read at the Board a Representation ¢
from the Lords of the Judicial Committee of the Privy Council, in E
the words following, viz
h “The Lords of the Judicial Committee of the Privy Council bave
! the honour, with their humble duty to Your Majesty, to represent that

it would be advisable that the Rules, established by Your Majest
Order in Council of the 31st March, 1870, should be amended: and
their Lordships beg leave to recommend that Your Majesty will be
! graciously pleased to approve the Rules set forth in the hedule here
that the said Rules shall be observed by
nts, or other persons employved

unto annexed, and to declare

all Proctors, Solicitors, Attorneys,
! the conduct of appeals, petitions, o
jesty in Council.
Majesty, having taken the said Representation and the Sche
dule of Rules annexed into consideration, was pleased, by and with
the adviee of Her Privy Council, to approve thereof, and to order,
| as it is hereby ordered, that the said Rules (copy of which is here
| unto annexed) be punctually observed, obeyed, and earried into exe
i cution, in lien of the Rules established by the Order of Her Majesty

other matters pending before

in Council of the 31st March, 1870,

C. L. PEEL.

SCHEDULE ANNEXED TO FOREGOING ORDER.

RULES,

| I. Every Proctor, Solicitor, or Agent admitted to practise before
| ||}'r Majesty’s Most Honourable Privy Council, or any of the Com
! mittees thereof, shall subseribe a Declaration to be enrolled in the

Privy Council Office, engaging to observe and obey the Rules, Regu
| lations, Orders, and ctice of the Privy Council: and also to pay
’ and dischar, from time to time, when the same shall be demanded,

all fees or charges due and payable upon any matter pending before
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Her Majesty in Council; and no person shall be admitted to practise,
or allowed to continue to practise, before the Privy Council, without
having subseribed such Declaration in the following terms

FORM OF DECLARATION

WE, the Undersigned, do héreby declare, that we desire and in
tend to practise ax Solicitors or Agents in Appeals and other
matters pending before Her M in Couneil; and we
geverally and respectively do he age to observe, sub
mit to, perform, and abide by all and every the Orders, Rules

sgulations, and Practice of Her Majesty's Most Honourable

Council and the Committees thereof now in force, or
hereafter from time to time to be made; and also to pay
and discharge, from time to time, when the same shall be
demanded, all fees, charges, and sums of money due and
payable in respect of any Appeal, Petition, or other matter
in and upon which we shall severally and respectively appear
as such Solicitors or Agents,

II. Every Proctor or Solicitor practising in London shall be al
lowed to subseribe the foregoing Declaration, and to practise in the
Privy Council, upon the production of his Certificate for the current
year: and no fee shall be payable by him on the enrolment of his
signature to the foregoing Declaration.

I11, Persons not being certified London Solicitors, but having
been duly admitted to practice as Solicitors by the High Courts of
Judicature in England and Ireland, or by the Court of Sessions in
Scotland, or by the High Courts in any of Her Majesty’s Dominions
respectively, may apply, by petition to the Lords of the Committes
of the Privy Council, for leave to be admitted to pratice before such
committee ; and, such person may, if the Lords of the Committee
please, be admitted to practise by an Order of their Lordships, for such
periods and under such conditions as their Lordships are pleased to
direct

IV. Any PProctor, Solicitor, Agent, or other person practising
before the Privy Council, who shall wilfully aect in violation of the
Rules and Practice of the Privy Council, or any rules preseribea
by the authority of Her Majesty, or of the ds of the Council, or
who shall miscondnet himself in prosecutir proceedings before the
Privy Council, or any Committee thereof, or who shall refuse or omit
to pay the Council Office fees or charges payable from him when de
manded, shall be liable to an absolute or temporary prohibition to
practice before the Privy Council, by the authority of the Lords of
the Judicial Committee of the Privy Council, upon cause shown at
their Lordships’ Bar,

AT THE COURT OF BUCKINGHAM PALACE,
The 20th day of March, 1905,
PresexT: Toe Kina's Most EXCELLENT MAJESTY

Archbishop of Canterbury, Lord President, Lord Suflield, Sir
William Walrond

Whereas, there was this day read at the Board a representa
tion from the Judicial Committee of the Privy Council, dated the 16th
day of March, 1905, and in the words following, viz:—
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“The Lords of the Judicial Committee having taken into considera-
tion the practice under which an appeal to Your Majesty in Council can
not, in the absence of a special Orvder iu that behalf made by their Lord
ships, be set down for hearing cu parte, as against a respondent to the ap

peal who has failed to enter.an appearance thereto in the Registry of the
Privy Council, unless the appellant shall have previously obtained from
their Lordships two suee ve Orders, commonly known as ‘Appear-
inee Orders,” requiring the said respondent to enter an appearauce to
the appeal, within the periods by the said Ovders respectively limited,
and shall have duly published the said Orders by aflixing the same
on the Royal Exchange, and elsewhere, in t isual manner, and
unless the said period o limited by the said Orders as aforesaid
shall have expired Aud being of opinion that the said practice is in
convenient and ouzht in certain cases and subject to certain condi
tions to be dispensed with, Their Lordships do this day agree, humbly,
to recommend to Your Majesty to order as follows, that is to say :—
I. That where a respondent to an appeal to Your Majesty in
Council, whose name has has been entered on the Record of the
Appeal by the Court admitting the appeal, fails to enter an appear
inee to the appeal in the Registry of P'rivy Council, and it
appears from the Transeript Record in the appeal or from a certifi
cate of the officer of the Court transmitting the said Transeript Re
cord to the Registrar of the Privy Council, that the said respondent
has received notice of the Orvder admitting the appeal to Your Majesty
in  Council, or of the order of Your Majesty in  Council
giving the appellant special  leave to appeal to Your Majesty
in Council (as the case may be), and has also ceive notice
of the despateh of the said Transeript Record to the istrar of the
Privy Council, the appellant shall not, subjeet to any direction by
their Lordships to the contrary, be required to take out appearance
orders calling upon the said respondent to enter an appearance in
the appeal, and the appeal may, subject as aforesaid, be set down for
hearing ex parte, as against the said respondent, at any time after
the expiration of three ealendar months from the date of the lodging
of the appellant’s Petition of Appeal, in like manner as if the said
nee orders has been taken out by the appellant, and the times
respectively  limited  for the said respondent to enter an
nee had expired
“2. That where a respondent to an appeal to Your Majesty in
Council, whose name has been brought on the Record of the appeal
by an order of Your Majesty in Council, fails to enter an appearance
to the appeal in the Registry of the Privy Council, and it appears
from the Transcript Record or from a supplementary Record in the
appeal, or from a certificate of the officer of the Court transmitting
the said Transcript Record or Supplementary Record to the Regis-
trar of the Privy Council, that the said respondent has received due
notice of any intended applieation to Your Majesty in Council to
bring him on the Record as a respondent to the appeal, the appel-
lant shall not, subject to any direction by their Lordships to the
contrary, be required to take out appearance orders calling upon the
said respondent to enter an appearance in the appeal, and the appeal
may, subject as afor d, be set down for hearing ex parte, as
against the said respondent, at any time after the expiration of three
calendar months from the date on which the said respondent shall
have heen served with a copy of Your Majesty's Order in Council
bringing him on the Record of the appeal. in like manner as if the
eaid appearance orders had been taken out by the appellant, and the
times thereby respectively limited for the said respondent to enter
e had expired,
nothing herein contained shall be deemed to affect the
power of their Lordships to order the appellant in an appeal referred
by Your Majesty to their Lordships, to take out appearance orders,
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from taking out appearance orders, in any case in
rdships shall think fit so to order, and generally to

wh ections as to the time at which, and the conditions on
h, an appeal so referred as aforesaid shall be

set down, as in
opinion of their Lordships the

circumstances of the case may

That this order shall appl

to all appeals in which the
of Appenl shall be lodged after the date hereof.’

Majesty having taken the said representation into consider
i& pleased, by and with the advice of His Privy Council, to
we thereof, and of what is therein recommended Whercof all

notice, and govern them
wecordingly

A. W. FITZROY







INDEX.

ABANDONMEN
appeal, of in criminal cases, 122
in other cases, 183
ABATEMEN
actio personalis, of appeal, 112
ABRIDGEMENT OF TIME

for act or proceeding under rules, 202

ACT

short title 1

the, meaning of in rules, 210
ADDING PARTIES-—See Partics
ADJOURNMENT

session, of from time to time, 8

wum, 200

sitting, of for want of qu
ADMIRALTY
appeal to Privy Council, 79
Exchequer Court, jurisdiction in, 130
ADVOCATE
provincial, to practice, 6.
AFFIDAVIT
abroad, who may take, 113
proof «f signature, ete, 114
affirmation, includes, 210,
amount in contrcversy established by, 42
commissioners, appointment, 113
style of, 113
cross-examination on, 182
informality in, no objection, 114
cannot defeat indictment for perjury, 114
Judge's reason in ecase, as to want of, 155
motion, on, 181
service of, on motion, 182
Supreme Court, for use in, authority to rake, 113
"AFFIRMATION
affidavit includes, 210
AGENT 7|
appointment of, 165
form, 166
book for names of, 165,
106,

duties,



INDEX

AGENT—Continued
qualification, 165
service of motion on, 181

taxation, allowance for, 166, 214

ALBERTA
appeal ve in cases from, 11
Court of peal in eriminal ecases, 122

st resort in, 56

AMENDMEN

api
to make
necessit y
on ter

wdgment, ix

AMOUNT IN CONTROVERSY
affidavit, established by, 42
Exchequer Court, in appeals from, 127
Ontario Court of Appeal, 40, 47
Quebee court 93, 1
winding-up Aect, 145

Yukon Territory, 53

AL
abandonment of, in eriminal cases,
other cases, 183
abatement of io perse
admiralty, to Privy
Supreme Court
agent for solicitor «
amendment of nse
judgment on,
amount in controversy o 8 ILmount in Controversy

assessment, in case of, 20,

award, from judgment on, 16, 18
under Railway Aet, 143
bond on security for costs of, Y.

British Columbia, County Court ¢
Court of last resort in, H6
by-law, municipal, in case of, 17, 22
case on, amendment, 70,
contents, D6, 156,
form—printing, 159, 160, 161,
certiorari, in case of, 16, 20
consent to, being allowed, 108
per saltum, 26, 27
controversy, amount in See Amount in Controversy.
controverted election in.  See Election Appeals
costs on.  Nee Costs. ’




INDEX

APPEAL

counsel on hearing of, number, 174,

Continued

limit of time, 174

County Court, on ea

ted from defined, 1

Court app

of last resort, H6

Court of I'robate, in cases from, 12

Court of Review, 23

criminal cases, in e Criminal Appeals

cross-appeals,  See Cross Appeal

Crown party to, costs, 117

security for costs, 90

n exchequer eases, 1290,

customary duty or fee, cases from Ontario

Yukon Territory,

death of parties to
decree in equity, from 13, 16

per saltum, 26,
delay in prosecuting, dismissal for, 108, 170
demurrer, from judgment on, HS

exchequer cases, 126

deposit as security on, election cases, 1
Exchequer Court cases, 126
from Board of Railway Commissioners
discontinuance of, 107
discretion, judicial, from exercise of, 31

dismissal of, delay in prosecuting, 108

filing ease, 157

filing factum, 170,

hearing, non-appearance at, 1

distraction of costs by judgment on, 69

duty payable to Crown from Exchequer Court, 12

Quebee Courts

Election Appeals

election, in cases of.

equity eases, in.  Nee Equity Cases

Exchequer Court, from. See Erchequer Appeals
extension of time for Exchequer Court appeals, 120
other cases, O3

extradition, habeas corpus, 9

factum on, See Factum

fee of office, in relation to, exchequer cases

Quebec cases,
final ju
forma pauperis, 191,

gment, on ¢ Final Judgment

future rights. See Future Rights

habeas corpus, in proceedings on, 16, 14,
from Judge in Chambers, o6
speedy hearing, 88,

hearing on. See Hearing
injunction, in case of, 03

141.2
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APPEAL~—Continued
inseription of Nee [Ingerviption
intervention on, 183
Judge, from. See Judge
judgment on.  See Judgment
Judicial Committee, to Ne ' ommittee
Judicial diseretion rom exer
Judicial proceedings, on, 34
land, title to, in case involving
leave to, Exchequer Court cases
Ontario cases
per saltum
Railway Act, eases under,
Winding-up Aect, 145-7
nmitation of tir fe &
mandamus, in cases of
Manitol Court of last resort

municipal by-la 17, 3

New Brunswick, in County Court cases, 11

Court of last resort in
new trial, in case of See New Trial
nonsuit, from judgment on motion for, 13
notice of. Nee Notice
Nova Scotin, in County Court cases, 11
Court of last resort in, 56
Ontario, from Court of Appeal
last resort in,
parties e Partics
per saltu
Prince Edward Island, in County Court cases, 11
last resort in, H6
Privy Counc See Judicial Committee
Probate Court, in cases from, 12
prohibition, 16, 20
quashing, 63
Quebee, from Court of King's Bench,
or Court of Review, 23
Superior Court, case not originating in, 10,
Railway Aect, under, 141
rent payable to Crown, from Exchequer Court
Quebec 3, 36
annual, from Exchequer Court, 127
Ontario, 45, 49
Quebec, 33, 39,
Yukon Territory, 53
revenue of Crown, from Exchequer Court, 127
Quebec,
reversal of judgment in, by consent, 108,
security for costs in Nee Neewrity for Costa

special case, from judgment on, 16-7

127




INDEN

Continued

APPEAL

time

ol
judgment on mo
Aet

required

for bringing

verdict, from

Winding-up

for, 13

under

writ of, non

APPELLANT
adding, a et

wintment, 165

by suggestion, 1066,

appearing belo

167

in

e

on
domicile
vhen

appeal after appearing

printing |

filing
1l

required

121

o

eriminal ease notice of by

Crown, security by not

Partic

death of N

delay of, in ippeal, 108

deposit by, as security elect
126

\et,

lon appeals, 133
Exchequer,

discontinuance,

ilway under, 141

appeals
107

election o1 by, 165

notice by,
domicile,
on appearance in person, 167
165, 167
170,
inscription for by, ex parte

election of domicile by,

factum of, delay in filing,

hearing, 170,

non-attendance at,

notice of, by,

election cases, 1

exchequer 126

cnses,
inscription by, ex parte, 170

e Partics,

insolvency of b

uew trial, notice of appeal by, 92

non-suit, notice by,

notice of appeal by, criminal

CANES,

special case, verdicet or nonsuit, new

Crown, by in exchequer cases, 129,

1y

discontinuance,

election ecas
12
Railway Act, cases under,
other cases, 163,

Particx

166,

hearing

exchequer cases

party adding e

person in, appearance by,

not filed

trial, 92
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INDEX

BRITISH COLUMBIA

County Court cases, appeal in, 11

\cts respecting, 220

list of appeals, cases from, in, 112

special jurisdiction, Act of, respecting, 224
BRITISH NORTH AMERICA ACT, 1867

Supreme Court, anthority to establish, 2
BY-LAWS

Nee Municipal By-laws
CALENDAR MONTH

month™ means, 210,

CANADA GAZETTY
adjournment of

pecial ion

CAPIAS
appenl from judgment on, 58
CARLETON, COUNTY OF
sheriff of, officer of Court, 6,
Si

wddition to, remitting for, 154
wrecment 1o settle, H6,
umendment of, 70,
appeal, to be stated, D6
appellant to file, 157

dismissal for delny, 157

to print, 154,
certificate of clerk below as to security, 150

as to Judge's reason n, 155,

contents of, M, 1554

copies of, number depositea

in election appeal, 187

copy of bond for security ith

order enlarging time, 156

correction of, remitting for, 1
eriminal appeals, type written, 185
election appeals, printing, 187
fees awarded for printing, 213
filing, time allowed for, 157

dismissal for delay, 157

for purpose of inscription, 172
habeas corpus appeals, form of, 185
Judge to settle, if parties eannot agree, H8
Judge's reasons, must contain, 155

or aflidavit or certificate as to non-production, 155
Jjudgment of Courts below, to contain, 156
order eularging time, copy in, 156,
printing of, by appellant, 159,

form and style, 160

order dispensing with, 163

in election appenls, 188
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240

CASES CITED

table of
CERTIFICATE
« of Court below to security, 159,
o that ecurity
] C'rown, «
Judge ensons, of non
gme ol re strar

CERTIORARI

writ ne, SO
CHAMBERS
Judge it " o act as, 116, 190

CHIEEF JUSTICH

title of, 3
CIVIL SERVICE A

application of, to officers, ete, of Court, 6
CIVIL SERVICE SUPERANNUATION A1

application of, to officers, ete., of Court, 6.
CLEAR DAYS

meaning of, 203
COMMISSIONER

fidavits, ete., for taking appointment of, 113

style of, 113

M of High Court in England, 113
i signature or seal of, judicial notice, 114
I recognizance in Supreme Court by, 116,
COMMITTAI

Judgment or order, enforcement
COMPUTATION OF TIME

rules as to, 203
CONSENT

appeal per saltum by, 26

wy, 207

hearing before four judges by, S
CONSOLIDATED REVENUE FUND
costs against Crown paid from, 117

stamps, proceeds of sale paid into, 117

CONSU L
| affidavit, ete.,, administered before, 114
|| CONTEMI™

attachment for, for not complying with judgment or order,
207
) none for non-payment of money only, 116

writ, form of, 215,




INDEX

CONTROVERTED ELECTION
Nee Election Appeals

CONVICTION
Se¢ Criminal Appeals

CORONER

fees to, 216

proce to, when sheriff disqualified, 116,

COSTS

ippeal dismissed or judgment varied, on, 66,
deciding question of, 62
discontinuance of, 107

taxation, 183
quashed, on, 634
wppointment to tax, 195

apportionment, 195

attorney, distraction of, to,

bill of, preparation by agent, 1

Court, equal division of, 68

criminal appeals, none, 69

Crown, for or against, Court may make rules as to, 116,
f, 200

against, payment

discontinuance of appeal, on, 107
taxation, 183

distraction of, 60

election appeals, of, 139

execution for, 1
equal division of court, rule as to, 68,
execution for, of appeal, none, 69,
30
0.

except election appeals,

in interlocutory matters,
fixed sum for, 195,
habeas corpus matters, 19
hearing, postponement on terms as to, 176,
interlocutory matters, of, 69,

execution for,

payment of, how enf
gainst Crown, 209,

rules regulating, Court may make, 116
security for. See Security for Costs.

solicitor and client, not taxed, 67,
tariff of, 213
taxation of, 194,

COUNSEL J
assignment of, on erence, 80, 85 l
hearing, number of, 174.

time allowed to, 174,
Supreme (

urt, practitioners in, 6,

S.E.C 16




242 INDEX.

COUNTIES
sheriffs of, officers of Court, 116
COUNTY COURT
appeal in cases from, 11
statutes respecting, British Columbia, 220,
New Brunswick, 220,
Nova Scotia, 219

I'rince Edward Island,

COURT
appealed from, defined, 1
COURT OF PROBATE
appeal in cases from, 12
COURT OF REVIEW
Quebee, appeal from, 23
CRIMINAL APPEAL
abandonment of,
Alberta, Court of Appeal in,
Attorney-General, notice of, to, 121
British Columbia, Court of Appeal in, 122

case in, written, 185,
contents, 185,
copics filed, 185
filing, time for, 185
conviction to be unanimously affirmed, 121

costs in, none, ).

Court of Appeal for each province,
filing case in, time for, 185,

copies of, 185,

hearing of, notice to Attorney-Geners

indictable offence, from conviction on,
judgment on, final, 122

Manitoba, Court of Appeal in,
New Brunswick, Court of Appe
pnew trial, none from order for, 123

Nova Scotin, Court of Appeal in, 122,

Ontario, Court of Appeal in, 1
Prince Edward Island, Court of Appeal in, 122

Privy Council, no appeal to, from judgment on, 122
Quebee, Court of Appeal in, 122
rules relating to, 184
Saskatchewan, Court of Appeal in, 122
09,

security for costs in, none,

time for filing case in, 185,
giving notice of hearing in, 185
Yukon Territory, Court of Appeal in, 122
CROSS APPEAL
costs on, 197, 190,

factums in, deposit of, 201,
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CROSS-APPEAL~—Continued
notice of, 197,

withdrawal of appeal after, 108
respondent, notice by, 197
not by motion, 197
CROSS EXAMINATION
affidavit, on, 182
CROWN
appeal by, from Exchequer Court, 128
security on, 129,

costs, for and

inst, rules as to, 116,
payment of, to or

inst, 117, 200
duty, ete., payable to, appeal as to

Quebec, !

from Exchequer Court, 127

DBATH
See Parties
DECLARATION
See Aflidavit
DECREE

equity, appeal from 16,

per saltum

judicial discretion, 31

DELAY

appeal, in prosecuting, dismissal for, 108, 170,
DEMURRER

Exchequer Court, appeal from any judgment on, 126

Jjudgment on, when appeal lies from, 58
DEPOSIT

security, as in election appeals,

exchequer appeals, 126
other appeals, 101
DEPOSITIONS
evidence by, examinations abroad, 115

DISCONTINUANCE

appeal, of by notice, 107.
DISCRETION

See Judicial Discretion,
DISMISSAL OF APPEAL

See Appeal
DISTRACTION OF COSTS

See (Costs.,
DOMYILE

Ottawa, at election of, when

agent not appointed, 165,
party in person election of, 167,
puUTY

Crown, payable to, appea

in case of, in exchequer appeals, 127
36,

Quebee appeals,

customary, Ontario apy

Yukon, appeals,
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ELECTION AI'PEALS
wppeal from judgment on, to Privy Council 136,

ppellant in, notice of hearing by, 1
for, 4
limit of appeal by, 134

extension of

printing of record by, 187
number and disposition « e 187
case, provisions for printing, 187
of Court below, disposition of in, 139,
deposit ecurity for, 153

execution for, 6, 140,

court below lerk to tran 14
disposition of f

deposit a " £, 13

dismissal of, for dela

execution for costs in, 69, 140

factum in, order dispensing with, 188

hearing in, application to fix day for, 187
omission to apply, 188

registear to set down for, 134

inscription of

elow, report of, 135

Judge of court

judgment on, certified to speaker, 136
final, 136

prelimimary objection, from judgment on, 13

record in, appellant to print, 187
fee for printing, 187
order dispensing with, 188

security for costs in, deposit, 138

time for appealing in, 133

trial, from judgment on, 131-2

witness, examination of, on
EQUITY CASES

appeal in, 13, 16,

judicial diseretion, from, 31

per saltum, 26,
EVIDENCE
affidavits, ete,, how sworn, 113
commissioner to take, 114,
election appeal, of witness rejected at trial, 135,
efore, 196,

registrar, production of,

AMINATION
commissioner for taking, 114

contempt, refusal to attend on, 115,
cross, on affidavit, 182
depositions on, 115.
interrogatories, on, 114
notice of, 115

115

and return of,
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EXAMINATION—Continued.
registrar, of witness in proceedings before, 196,
return of, of witness in Canada, 115
out of Canada, 115,

witness, defined, 1.

election appeal, in, 135,

in Canada, 115,

out of Canada, 115,

proceedings before registrar, 196,

EXCHEQUER APPEALS
aamiralty cases, in, 130,
to Privy Council, T8,
amount in controversy in, 127,
appeal as of right in, 126,
by leave, 127,
by Crown, 128,
appellant, notice of hearing by, 126.
costs, deposit as security for, 126,
time for, 126
extension, 126,
Crown, notice by, 129,
demurrer, from any judgment on, 126,
discretion, from exercise of, 31, 44.
duty, in case relating tc
future rights, in case relating to, 127,
hearing in, notice of, 126,
registrar to set down for, 126,
Judge, leave by, 127, 128,
judgment on, final, 126,
on demurrer, 126,
leave for, in what cases, 127, 128
list of appeals, entry of, in, 129,
notice of, being set down, 126,
limitation by, 126,
time for, 126,
rules of court applicable to, 184,
security for costs in, 126,
by Crown, 129,

EXECUTION—
cost of appeal, in court below, 69,
except in election cases, 69, 139,
interlocutory proceedings, 60,
delay of, by appeal interest allowed, 73.
election appeal, for costs of, 60, 139,
interest allowed when, delayed by appeal, 73.
interlocutory costs, for, 69,
money, payment of enforced by, 116,
rules respecting writs of, 200,
stay of, on allowance of security, 10v.
special cases, 105,
writs of, prescribed by court, 206,

27.

24K
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EXHIBITS
case, order of, in, 160,
in index, 141
transmission with, 162
EXTENSION OF TIME
See Time
EXTRADITION
habeas corpus arising on, no il in case of, 9
Writ cannot issue, 86
FACTUM
appeal, dismissal for delay in filing, 170,
appellant, deposit of, by, in cross-appeal, 201
contents of, 169,
copies of, first deposited kept under seal, 170,

criminal Appeal, memo of gument in, 185,

cross-appeal, in, 201
deposit of, with registrar, dismissal for delay, 170.
first copy kept under seal, 176

number of copies filed,

time, 169
cx parte inscription on non-deposit of, by respondent, 170,
ction appeals, dispensing with, 188,
abeas corpus nppeals, memo. of argument in, 185,
inscription ex parte on non-deposit of respondent’s, 170,
setting aside, 170,
interchange of, 170,
on cross-appeal, 201
printing of, 169,
respondent, deposit by in cross-appeal, 201,
translation of, by order, 201
printing, 201
FEE OF OFFICE
appeal as to, from Exchequer Court, 127
Quebec, {

FEES
party and party to be taxed, 191
stamps, payable in, 191,
tariff of, 213,
taxation of, 1

FIAT
execution, to stay when security perfected, 106,

FIERI FACIAS
See Writs,

FINAL JUDGMENT
appeal to be from, Y

exceptions,

demurrer, in, OS,

examples of, hi6,

wixchequer Court, appeal from, in, 126,

exceptions, 126,
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FINANCE MINISTER
costs to Crown payable to , 117
against Crown payable by 117
L

certificate of registra
FORMA PAUPERIS
appeal denied, 101
FORMAL OBJECTION
proceedings not defeated by, 202
FORMS
affidavit of execution of bond for security for costs, 100

justification, 100,

service of writ of habeas corpus
agent, appointment of, 166
appeal, notice of hearing, 211
178

appointment to tax cos

attachment, writ of,
bond for security for costs, V)
affidavit of execution, 100
justification, 100
costs, bond for security, 99

party and party, tariff of, 213

court, notice of special session, 210
death of party, suggestion of, 211
fees to registrar, tariff, 212

sheriffs and coroners, 216
fieri-facias, writ of, 214
habeas corpus, order for writ, 211

summons, 211

writ, 212

affidavit of service, 212

hearing of appeal, notice of, 211,

211
ippeal, 178

insolvency of party, suggestion

judgment, minutes of, allowing

dismissing, 179,
notice, appeal, hearing of, 211,
court, special session, 210,

parties, s estion of death, ete,, 211

party and party costs, tariff of, 213

pracipe for writ, 215,

security for costs, bond for,
gheriff, tariff of

suggestion of death, ete., 211,

wes to, 216,

summons for writ of habeas corpus, 211
venditioni exponas, writ of, 215,
writ of attachment, 215,

fieri-facias, 214,

habeas corpus, 212

venditioni exponas, 215,

for, 215,

pracipe
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FORTHWITH
meaning of term, 204
FUTURE RIGHTS
appeal as to from Exchequer Court, 127
Ontario, 45, 50,
Quebec, 33, 39
Yukon Territory, 53
GOVERNOR-GENERAL
in council, o court by, 80
HHABEAS CORPI
appeal from judgment on proceedings in, 16, 19,
refusal of Judge to issue writ of, 86
application for writ of, 86, 188
attachmen r disobeying writ of, 189,
bail in case of, 88
body, production of, S8
case on appeal from Judge in Chambers, 185

chambers, application in, for writ, when filed, 188,

contempt, attachment for disobeying writ of, 189
costs in matter of, none, 19,
security for, not required, 99
court, special session for hearing appeal in, 164
extradition, arising out of claim for, appeal not given, 9.
writ not to issue, 86,
factum not required on appeal from Judge in, 184-5.
filing case on appeal from Judge in, 185
hearing of appeal on, early day for, 88,
notice of, on appeal from Judge, 185
Judge in Chambers, issne of writ of, by, 86
procedure
refusal to issue, appeal from, 86,
notice of hearing appeal from Judge in, 185,
order for discharge on application for writ of, 188,
writ of, form, 211,
procedure on application for writ of, 188,
quashing return, motion for, 189,

return to writ of, amendment of, or substitution for, 189,
contents of, 18!

procedure on, 189,
security for costs in, not required, 99,
substitution for return to writ of, 189,
summons for issue of writ of, 188,
time for notice of hearing on appeal from Judge in, 185,
writ of, disobedience to, 189,
form of, 212
issue of, ex parte, 185,
return to, 189,
service of, 189,
affidavit, form of, 212,
summons for, 188,
form, 211,
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HEARING
appeal, of notice when given, 163
form of notice, 211

under Railway Act, Board may b« nted on, 142

counsel on, 174
eriminal appeal, time for notice of, 121

cross-appeal on, 197

election appeal, time for notice,

exchequer appeal, time for notice, 126

inscription for, 1
er parte, 170,
setting aside, 170.
election appeals, 134
exchequer appeals, 126
Railway Act, appeals under, 141

postponement of, 17

on cross-appeal, 197

176,
, time for notice, 142
n Council, notice of, to parties in

party not appearing,
Railway Act, appeal und
reference by Governor
terested, 80

HOLIDAY
emuneration of, 204
y for act falling on, 205,

last day
time, computation of, in, 204

HOUSE OF COMMONS
bills, private, reference of to court by, 85

INDEX

, to form and contents, 161,
INFERENCE OF FAC
special case, from facts stated in, 16, 17,
INJUNCTION
appeal from judgment of Yukon Territorial Court on, 53.
INSCRIPTION
appeal, of generally, time for, 172,
election cases, 134.

exchequer cases, 126,
ex parte, when respondent’s factum not filed, 170,
setting aside, 170,
Railway Act, of appeals in cases under, 141,
time for, 172.
DLVENCY—
adding parties in case of, 180,
suggestion of, 180.
form, 211,
setting aside, 181,
TEREST
execution delayed, allowance
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INTERLOCUTORY APPLICATION
costs of, fixed sum for, 1¢
motion, to be by, 181
INTERLOCUTORY COSTS
execution for, 6
sum fixed for, 195
INTERPRETATION

rules of ecourt, 200
Supreme Court Act, 1
INTERROGATORIES
absent witness, examination on, 114
consent to, 115
further, 115
consent to examiaation on, 114
contempt by refusal to obey order for
| disobecience to order, 110,
examination on, 114
by consent, 115,
notice of, 115,
further examination ordered, 115
notice of examination on, 115
oath or affirmation, 115
| production of papers, 115
INTERVENTION
appeal, on by party interested, 183
costs of, 183

JUDGE

allegiance, oath of, by, 4

{ appointment of, 3
chambers, in Registrar to Act as, 116,
Chief sustice, includes, 1
definition of, in Aect, 1
in rules, 200

duties of, not to engage in business, 3

oath of allegiance by, 4
| office, 4
office, oath of, 4

of profit, to hold no other, 3.
tenure of, 4
qualification of, 3.

Quebee, two, from, 3

residence of, 4.

retiring allowance of, 4.
salary of, 4
tenure of office of, 4.
JUDGMENT
absent judge, delivery of, 7
amendment of, 72

appeal from final, 9

interlocutory

Criminal Code, of expressions in, 122
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JUDGMENT—Continued
appointment to settle, 178
case, of courts below in, 156
consent to reversal of, 108
costs, on appeal may carry, 66
courts, of in ecase, 156
criminal appeal, final in, 122
death of party, nune pro tune, 111
definition of, 1
discontinuance, for costs on, 107
entry of, appealed from when time
final Nee Final Judgment
form of, 178, s
interlocutory, appeal from, 13 56
Exchequer Court, 126
minutes of, appointmer settle, 178
preparation of, 177
settlement of, 170
Privy Council, of, made order of court, T8
registrar to certify, on appeal to court below, 75,
reversal of, on consent, 108
settlement of, 179,
JUDICIAL COMMITTEE
admiralty case, appeal to, of right, T9.
appeal to, by leave, 75,
de plano, T9
none in criminal cases, 122
election cases, 116
criminal cases, no appeal to, in,
election cases, no appeal
judgment of, made order of court, 7
orders and rules of practice of, &
practice of, governs in cases not provided for, 90,
rules of practice of, 224
JUDICIAL PROCEEDING
appeal from judgment on, 34,
JURISDICTION
appeal quashed for want of,
court, of general throughout Canada, Y.
essential requisites for exercise of, H4.
order in chambers affirming, 153,
provincial legislation, special, under, 89
quashing appeal for want of, 63.
remarks on, 04,

special, under provincial legislation, 8.
And see Appeal,

LACH

appeal, in prosecution of, 08, 170
LAND—

See Title of I
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LEAVE
Alberta, to appeal in cas ot originating in Superior Court
11
ippeal by, from Alberta, 11
Ontaric 15, 51
Saskatche 1 11
Exchequer Court, 127

per saltum, 25

Railway Act, «

inder. 141
145
ippeal from judgment

Winding-up Aet
Exchequer Court

Ontario, to appeal from Court of Appeal for, 45
per saltum, by Judge f

| Railway Act, by Bo

appeal, 25
rd to appeal from decision, 141

by Judge on question of jurisdiction, 141
Saskatchewan

wppeal in case not originating in Superior
Court, 11

Winding-up Act, to appeal in case under, 145

LEGISLATURE

Act of, for special jurisdiction of court, 89

LIBRARY

registrar to control
LIMITATION

See Time

LIS
appeals to be entered on, 112

Exchequer appeals, 129,
MANDAMUS
appeal from judgment on proceec.ngs in, 16, 21
Judicial diseretion in, 51, 44

5
. . i
MANITOBA
| appeals from, place on list, 112,
) court of appeal for, in criminal cases, 122
last resort in, H6 {
| eriminal cases, court of appeal for in, 122 i
; MARITIME PROVINCES §
| appeals from, place on list, 112 ;
in October session, 113

MAYOR

afficavits, ete,, out of

wmaa, sworn by, 113,
judicial notice of signature and seal of, 114
MINISTER OF FINANCE

See Finance Minister,

MONTH

calendar month,

means, 210,
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1ON
flida 1 1 f, 181
Copi O accompar e, IN2
examination on, 182
hearing of, 182
terlocutory I 181
notice ol ser
iffidavits, copies of to ac . 182
time for 181
ervice ot notice of IS
affidavits, cop th, 182
ime for, 181
etting n, for heari 182
time for service of notice of, 181

MUNICIPAL BY-LAW

NEW

NEW

appeal from judgment on motion to quash, 17, 22

BRUNSWICK
Act of legislature of, for special jurisdiction of Supreme
Court, 90
respecting Connty Courts in, 220
appeal in County Court cases from, 11
County Courts of, appeals in cases in
Court of Appeal for, in criminal case

last resort in, 5H6
ceriminal cases, Court of Appeal for in, 122
list of appeals, cases from, on, 112
TRIAI
ippeal from judgment on motion for, 1 14

judicial discretion, 31, 44

notice, 92
court may order, suo motu, G

eriminal case, no appeal from

discretion appeal from order for, it

evidence, order for, when verdict

exercise of,

against weight of, 65

Judicial discretion, appeal from order for, in exercise of,

notice of appeal from judgment on motion for, 92,
time for, 92,
extension, 02,
Quebee, limitation on appeals from,
of, 44

Supreme Court may order, suo motu, 65,
(

not to apply to

time for notice of appeal in case of, 9

o
extension, 92,

weight of evidence, order for, when verdict against, 65

NONSUIT

judgment ordering, in, 123

cases

appeal from judgment on motion for, on point reserved, 13

notice,

notice of appeal in ¢

time for, 92
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NOTICE—
adjournment of court, of, 8
affidavit, examination on, of, 182
appeal, of, in eriminal cases, 121
new trial, case of, 92

nonsuit,

special 02
verdict, !
erimina to Attorney-General, 121

cross appeal, of, 197

Crown, by, in exchequer appeal, 129
Canada Gazette, of adjournmer 1, 8
pecial session in, 164
court, of special ion of, 164
form, 210,

discontinuance, of, 107
election appeal, of hearing in, 134
limitation by, 134
examination on affidavit, of, 182
interrogatories, of, 115
exchequer appeal, of hearing n, 126
limitation by, 126
Crown, of appeal by, 129,
hearing, of, 163
form, 164
ice, 164

election appeals, 134

cheq ppeals, 126
iilway Act, appeals under, 142
reference by Ge nor-in-Council, 80, 84

Judgment, of consent rsal of, 108

motion, of ry 14, 181

setting down, 182

new trial, of appeal in case of, Y2

non-suit, of appeal, V2
reversal of judgment, of consent to, 108
service of, of hearing, 164
motion, 181
special case, of appeal, 92

verdicet, of appeal
NOVA SCOTIA
Act of Legislature of, for special jurisdiction of Supreme
Court, 90

respecting County Courts, 219

appeal in County Court cases from, 11,
County Courts of, appeal in cases in, 11,
n criminal cases, 122

last resort in, 56

Court of Appeal for

criminal cases, Court of Appeal for, in, 122.

list of appeals, cases from, on, 112
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OATH
allegiance, of, by judge, 4
Canada, authority to administer out of, 113
commissioner, for takiv 113
judge, of allegiance by, 4
office, 4
office, of by judge, 4
OBJECTION

costs, to taxation of, 196,

formal, proceedings not defeated by, 202
OFFICERS
court, of appointment, 5
civil service Acts applicable to, 6
ONTARIO

Act of Legislature of, for special jurisdiction of Supr

Court, 223

appeal from Court of Appeal for, 45

Court of Appeal for, appeal from, 45,

rule of, for printing, 160,
criminal cases in, appeal as to, 44
list of appeals, place for appeals from, 112
printing, rule of Court of Appeal for, 160
ORDER

ippeal, enlarging time for in case, 156

1se to contain, enlarging time, 156

chambers, in, signed by juc

equity, appeal from, in, 13

habeas corpus, for dischar

on application for writ of, 127
And see Judgment

PARLIAMENT
rules of court to be
PARTIES

adding by suggestion, 180,

laid before, 117

arneal, continuance on suggestion of death of, 110,

appellant, death of one, suggestion of, 110,

sole appellant, 110
continuance of appeal on suggestion of death of, 110,
death of one appellant suggestion of, 110,

sole appellant or all, 110,

one respondent, 110

sole respondent, or all, 110
plaintiff or defendant, before judgment for him, 110,

against him, 110,
defendant, death of sole before judgment, 110,
filing suggestion of death of, 110,
insolvency, adding, by suggestion, 180
legal representative, continuance of appeal by on death of, 110,
motion to set aside untrue suggestion, 110,
notice of intention to countinue appeal, 110



INDEX

PARTIES—Continue

PER SALTUM

appeal, by leave ur wlge, 25
oq ippenl, in
| POUNDAGH
execution, levied for, 208
PREROGATIVE
appeal allowed in exercise of, 75
criminal cases, not exercised in, 122. 124
election cases, in 36,
Judicial Committee, appeal to, in exercise of, T,

PRINCE EDWARD ISLAND

appeal in County Court cases from, 11

County Courts in, appeal in cases in, 11,

Court of Appeal for, in eriminal cases,
last resort in, 56

! ceriminal cases, Court of Appeal for in, 122

list of appeals, place for appeal from, 112
PPRINTING
appellant, of case by, 159
case, of Nee Case
eriminal appeals, not required, 184
election appeals, of record, 187
dispensing with, 188
factum, of. See Factum,

Privy Council, rules for, in 2

taxation, unnecessary, not aillowed, 162
PRISONER

bail to, in habeas corpus matter, 88,

court, admission of, to bail by, 8K,
presence of, in, 88,

habeas corpus, a sion of, to bail in, 88,

Judge, admission to bail by, 88

plaintiff, death of sole, before judgment, 110
suggestion of death of one appellant
nellant « \ 110
pondent or all. 110
plaintif or defenda | judgment
favour, 110
yim, 110
ency of, 180,
e untrue, 110,
PAYMEN'I
ourt nto. K1) |
ont « 201
|
| PERISHHARLE PROPERTY
iion on, n 1, 1N
1 wlin DI L)

Act of Legislature of, respecting County Courts, 22¢
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onstitute, 7

consent, 8
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ules f 116,

wppeal from, 23
n f Appeal for, in, 122
from, limitations not to apply to, 44
limitations not to apply, 44
rt \ ppeal from, 33
lace for appeals from, 112
tions or from, not to apply to, 44

limitations not to apply, 44

wlification, 7

Commissioners, appeal from decision of, 141
stated by, 141

entation hearin 142

er, settlement of, 190,

wrd for appeal under, 141

for, 141

court as to, 142
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RAILWAY ACT—Continued

court, inferences by on appeal under, 142

deposit as irity for costs of appeal under, 141

expropriation under, appeal from award on, 143
Governor-in-Council, case stated at request of, 141

hearing of appeal under, Board to be represented on,

court to draw inferences on, 142
notice of, 142,
inferences, court to draw on appeal under, 142,
risdiction of Board, appeal as to, 111
by Board, 141
notice of appeal under, 142,

e to appeal under

rules applicable to appeals under, 142
security for costs of appeal under, 141
settlement of case on, 190

time for notice of hearing, 142

RECEIVER GENERAL

See Finance Minister

RECOGNIZANCE

commissioners for taking, 116

RECORD

election appeals, printing of, 187
original, of court below transmitted with case, 168,

And see (Case

REGISTRAR

appointment of, 5.
costs, taxation of, by,
deputy head, to have rank of, 5
duties of, 5
fees to, how paid, 117
tariff of
judge in chambers, to act as, 116,
reference to by,
taxation appeal to, from,
judgment on appeal, certifieate of

in election cases, 1
settlement of, by, 179,

library, to man

office, tenure of, by, b

officers, to direct, 5.
qualifications of, b

reports of court, to publish, 5.
residence of, b

salary of,

settlement of judgments by, 179
taxation of costs by, 194
tenure of office by, b

vacation, no sittings of, in chambers in, 191, 206,

142,
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RENT-

annual, appeal as to in Exchequer cases,
Ontario, 44

Quebec,

Yukon

Crown, payable to appeal in exchequer cases

Quebee,

rritory, 53

36
REPORTERS

appointment of, 5

duties of, D,

salaries of, 5.
REPORTS

preparation of, by reporters, b,

registrar t

» publish, 5

RESPONDENT

appeal, motion for dismissal by, for delay in

filing factum, 170

appearance by, in person on, 166,

nppearance by, in person by suggestic
by attorney after appearance ir 167
election of domicile by, 167
service on, 168
attorney for, below to represent when suggestion not filed, 167

ippearance by, on appeal after appearance in person be
low, 166
costs of appeal to, on discontinuance, 107, 183
cross-appeal notice of by, 107
death of, Nee Parties
diseontinnance of appeal costs to, on, 107, 183

dismissal of appeal for delay, motion by, for, 108,

election of domicile on appearance by, in person, 167
factum of appellant, motion by, to dismiss for «
170

judgment, consent to reversal of, by, 108

lelay in filing,

motion by, to dismiss appeal for non-prosecution, 108

notice of cross-appeal by, 197

person, appearance in by, 166

suggestion of appearance in person by, 166
|

o Parties

REVENUE

Crown, appeals in exchequer cases, 127

Quebec,

RUL

copies of, to be laid before Parliament, 117

ke, 116

court, authority to ma

schedule to, 210

table o
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SCHEDULE TO RULFE

: A. notice calling special session, 210
f B. notice of hearing of appeal, 211
C. suggestion of death, insolvency, ete., 211
D. summons for writ of habeas corpus, 211
E. order for writ of habeas corpus. 211
F. writ of habeas corpus, 212
3. affidavit of service of writ of habeas corpus, 212
‘ H. tariff of fees to be paid registrar, 212
I. tariff of costs,
| J. writ of fieri-facias, 214
K. writ of venditioni coponas
L. writ of attachment, 215
M. praecipe for writ, 215
N. sheriffs and coroners’ fees, 210
BECURITY FOR COSTS
affidavit of execution of bond for, form, 99
Justification on, 100,
allowance of, application for when made, 91
extension of time for, 93
objection to jurisdiction on, 153
for order affirming jurisdiction on, 153
appellant to give, 99
bond for, form, 99
affidavit of execution, 100
justification, 100,
copy to accompany case, 159,
case, copy of bond for, to accompany. 150
time after allowance of, for filing, 157
consent, eannot be waived nor reduced by, 101
eriminal eases, not required, 99
Crown, by not required, 99
notice in place of, in exchequer appeals, 129
election appeals, by deposit, 1
Exchequer appeals, by deposit, 126
1 execution, stay of after allowance of, 105

habeas corpus appeals, not required, 99

" jurisdiction, n for order affirming « application to al
low, 153

objection to on application, 1

money, by deposit of in court, i01

Railway Act, deposit as, in appeals under, 141
sureties to bond for, affidavit of justification b 100,
terms on allowance of, after prescribed time, 93

time for application to allow, 91

extension of,

SENATE

bills referred to court hy, 8O
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SERVICE

affidavit, copy to accompany, of

motion, 182

habeas corpus, of writ, 180

of, contents, 168,
agent, of notice of motion on, 181
appearance in person, at domicile, 167

or at registrar's office, 168
appointment to settle judgment, of, 177
attorney, change of, on new, 168

on appeal for party appearing in person
Attorney-General, of summons for writ

on, 188
eriminal cases, of notice of appeal, 121
hearing, 185

domicile for, of party appearing in persc
election appeal, of notice of hearing, 134
exchequer appeals, of of hearing, 1
habeas corpus, of notice of hearing, 185

summons for writ, 188

writ, 189

affidavit of, 189,

hearing, of notice of, 163

in eleetior peal 134

Exchequer peals, 12

Railway Act appeals under, 142
judgment, of aj ntment to settle, 177

motion. of notice of, 181
flidavit copie to
notice of appeal in eriminal case
hearing of appeal, 163,
form, 211
election cases, 1

exchequer cases,

Railway Aect, appeals under,

motion, of, 181
office of registrar, of notice of he

motion at, 181

167

accompany

s, of, 121

person, appearing in, on, 167, 168

registrar's office, of notice of hea

motion at, 181
settlement of judgment, of appoin
nal, 168,

substitut
time for, of notice of hearing, 164

exchequer appeals, 1

Railway Aect, appeal
motion, 181
SIONS OF COUR’
adjournment of, 8

for want of gquorum, 203
notice in Canada (iazette

dates for, 8

iring at
ring at,
ment for
26
under,

142

164

164

142
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SHERIFI
Carleton County, of officer of court, 6,

disqualifieation of, process to coroner, 116,

execution stayed pending appeal on fiat to, 106
fees to, tariff of, 216
fiat to, for stay of execution pending appeal, 106

fieri facias, writ of to, of district in province, 116,

levy by, under indorsement on writ of execution, 208

provincial, officers of court, 116,

tariff of fees to, 216

SITTINGS

See Sessions of Court

SOLICITOR
See Attorney

SPECIAL CASE

mendments of, on appeal, 18

appeal from judgment on, 16, 17

notice of appeal, 92
in nees of fact to be deawn on appeal on. 16
| notice of appeal from judgme 0 99
SPECIAL JURISDICTION
provincial Leg ition, by, SO
SPECIAL SESSIONS
Chief Justice to 8
notice in Canada Gazette, 164
e, 210,

STAMIPS
vid by, 117, 101

foes to 1
proceeds of e of d ito consolidated v nue fund, 117
re trar, fees to paid by, 117, 101
ile of, by Minister of Inland Revenue, 117
STATUTES
’ T&N 69 [Imp.] (Judicial Committee),
B. N. A, A 1867 101
58 & 00\ 4 [Tmp.] (Judicial Committee), 3
J (AR TR 1 31 (g) (Interpretation), 117
R, S 106G e T (Controverted Elections), 131
I8 [ 1906] « 17T (Railways), 141
IS 11906] ¢ 188 338 (Judges), 3.
R. S, [1906] ¢ 139 me ( 1
R, N 1906 e 1o (F 1 ey , 126
%, d= (Npecial jurisdiction) )
LS. [1906] oo 141 (Admiralty)
R. 8. [1006]) e. 144 (Winding-up), q
R. 8. [1906] ¢e. 146 (Criminal Code), 121
t. 8. O, [1897]) e 49 ial Jurisdiction)
38, N. S, [1900]) e 156 (County Courts)
f C, 8. N. B, [1903] e 116 (County Courts),
41 V. e. 12 [P. E. L] (County Courts), 2

R. 8. B. C. [1807] ¢. 52 (County Courts), 220,
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SUGGESTION

See  Appellant—DParties—Respondent
SUPERIOR COUR’

See Appeal
TARIFF

coroners, of fees to, 216,

costs, party and party, of,

fees to registrar, of, 2

sheriffs and coroners

party and party costs
registrar, of fees to,
sheriffs, of fees to
FAXATION OF COSTS
See ('osts
TIME
abandonment of appeal by non-prosecution within a year, 183

eriminal appeal by non-prosecution, at first session

abridgement of, for act under rules, 202
objection to taxation, 197
appeal, for bringing, 91
election cases, 1
E:chequer cases, 126
extension of, 71
appellant, for filing case,
depositing factum, 170,
case, for filing, 157
for purpose of inscription, 172
clear days, meaning of, 203
computation of, 203
less than six days, 204
vacation, 206
costs, for application to allow security, 102
objection to taxation, 197
criminal ecases, for notice of appeal, 121
ross-appeal, notice of, 197
delay in prosecuting appeal, dismissal for, 108
dismissal for delay in prosecuting appeal, 108
filing factum, 170,
election appeal, for deposit as security, 1
notice of hearing, 134
exchequer appeal, for bringing, 126
execution, for issue of writ, 208
writ to remain in foree, 200
extension of, for appeal, 93
exchequer cas
notice of motion to quash, 154
case, filing of, 157
cross-appeals, notice of, 197
jurisdiction, application for

rules, proceedings under, 202
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TIME—Continued
factum, for depositing copie

dismissal for dels
habeas corpus, for filing case, 185,
hearing of appeal, notice of, 163
election cases, 14
exchequer, 126
Railway Act, eases
inscription for hearing, for, 1

under, 142

election apneal

qu ppeals, 12
y Act, appeals under, 141
judgment avpoint t of, notice of, to t 178
draft of minute for service, 177
motion to vary, for service of notice, 179,
jurisdiction, to apply for order affirm, 153
motion to quash for nt of, 154
leave to appe ro&altum wpply for, 27
Winding-up A under, 147
motion, for service of 181
notice of ~ppeal in cr for, 121
non-suit, for notice of 1, 92
notice of appeal in eriminal cases for
1 1) on nox 1it weial case, 92
continuar f appeal on death of respondent, 110,
hearing of appeal, for, 16
ti 186 134
exchequ 126
R 1y Act, cases u 142
m n, f ervice of, 181
rules, abridgement or extension of, for dings under, 202
serviee of 1 of motion, for, 181
taxation o for objection to, 197
Winding-up Act appeal to provineial court u 145,

TRANSCRIPT
Privy Coun

TRANSLATION

factum, by order, 201

judgments in court bel of, 201
VACATION
ubers ne duri 206
Christmas, 2006
computation of 2
long, 206

VENDITIONI EXPONAS

writ of, when to

form
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ippeal from judgment

notice of

evidence, against

otice of appeal
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umount in controver
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ndgment or order
witness refusing
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of judgment or
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priecipe for, form of
renewal

time for, of execution

issue of, of execution,

order for

enditioni ceponas, of

form, 2
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Crown, order for payment

ion, of what included

indorsement on,

renewal of, 208

icri-facias, of judgment

execution

form, 214
habeas corpus, attachment
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Judge in chambers, enforcement
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