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DIVISIONAL COURT.

RE EMPLOYERS’ LIABILITY ASSURANCE CORPORA-
TION AND EXCELSIOR LIFE INSURANCE CO.

Arbitration and Award—Submission to Two Arbitrators—Summary
Proceeding—Discretion of Court or Judge—~Practice—K. S. 1).
1897 ch. 62, sec. 8.

An agreement, that a sum is to be “ascertained by the
arbitration of two disinterested persons, one to be chosen
by each party to the agreement, and if the arbitrators are
unable to agree they shall choose a third, and the award
of the majority shall be sufficient,” is within R. S. 0. 1897
ch. 62, sec. 8, and if one party fails to appoint after notice,
then the other ma.y appoint his arbitrator to act as sole

arbitrator.

Semble:—The Court or a Judge may, in the exercise of
discretion, decide such a question in a summary proceeding.

Appeal by the corporation from order of STREET, J., in
Chambers (2 O. L. R. 301), dismissing their application for
an order setting aside the appointment by the insurance
company of a sole arbitrator. A guarantee policy of insur-
ance made by the corporation in favour of the company
contained a provision that, if any difference should arise
in the adjustment of a loss, an award should be made by two
disinterested persons, one to be chosen by each party, and
on their disagreement the two should choose a third, the
award of the majority to be sufficient. Differences having
arisen, the company appointed their arbitrator, and gave
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: int
notice thereof to the corporation, but they refused to aéfJg}:YOC :
one.  The company, therefore, acting under R.8.0. 1]3 sec.
G2, sec. 8, appointed their arbitrator sole arbitrator. 11){)e to
8, where a submission provides that the reference sha then,
two arbitrators, one to be appointed by each .pﬂrti’{on i
unless the submission expresses a contrary inten l'nt’his
cither party fails after notice from the other to appor RiEh
arbitrator the other may appoint a sole arbitrator. be o
J., held that the submission was within the terms't(l)ed to
section, and that the Insurance company were enti
appoint their arbitrator ag sole arbitrator. <

A Aylesworth, K.C, for appellants.
R. McKay, for respondentsg,

Judgment was delivereq on January 30th, 190%.

01
MeREDITH, (. —The case is reported in 2 O. L. R'Szon’
and the facts are sufficiently set forth there. The que for
for decision it whether the submission is one pI‘OVIdlng g0l
a reference “to two arbitrators, one to he appOif_lted _by Xc ;
Party,” within the meaning of sec. § of the Arbitration for
R. 8. 0.1897 ch. 9. The submission provides g
“arbitration of tyw, disinterested persons, one to be ¢ e
by each party, anq if the arbitrators are unable to %Orit};
they shall chooge g third, and the award of the maJomnl
shall be sufficient,” . - . The appellants relied on Gllll of
v. Hallett, 1. R, 14 Eq. 555, deciding a question ul i
sec. 13 of the Q. I, P, Act, 1854, the same pl"aC“Craly :
sec. 8; Re Smith and Service and Nelson & Sons, 25 (‘z)' Q
D. 545; Manchester Ship Canal Co, v. Pearson, [1900] g
B. 606; and Re Sturgeon Falls . L. & P. Co. and Toﬁl@ive
Sturgeon Falls, 21 C. I, . Occ. N. 595: as C'Oncbi;ra_
against the right of the respondent to appoint a sole ag have
tor under the provisions of sec. 8. . . . We shoul o
preferred not to decide this important question on a Srith’
mary application, but, as appellants insist, we decide 1’51(:?‘()[]1‘,E
out conceding that the matter 1s one, as to which thi'nj" of
or a Judge may not exercise a discretion as to grantl Dsea‘,
refusing the application. In the English Cae i
Supra, the reference was in terms to three arbitrators, on two
be appointed by each party, and the third by the ent.
appointed, though a majority award was to be Sufﬁ‘;l {he
Tnder such a submission, it ig probably necessary tha "nSz
third arbitrator be appointed before the reference beg! 0
Peterson v, Ayre, 14 C. B. 665 while here the reference is
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two arbitrators, and the intervention of a third is to take
place if the two cannot agree, and then the reference is to
be to three, and the majority award sufficient.

Why then should not the submission be held to come
within see. 87 If, as must be and was conceded in Re Smith,
supra, a reference to two arbitrators, one to be appointed
by each party, is within sec. 8, although the submission
further provides that the two arbitrators may appoint an
umpire, and that in certain events the umpire may mak:
the award in lieu of the arbitrators—and such a provision
is, since the Act, to be deemed included in a submission,
unless a contrary intention is expressed in it—I am unable
to understand why a submission to two arbitrators, ohe to
be appointed by each party, with a provision that if the two
are unable to agree, they are to choose a third, and the award
of the majority is to be sufficient, is not also within sec. &.
In Bates v. Cook, 9 B. & C. 407, the question arose on the
appointment of an umpire, not a third arbitrator, . . and
I ami unable to find a case in which such question has arisen
as to the appointment of a third arbitrator.

MacManon, J.—I entirely concur with the judgment
in the Sturgeon Falls case.  There, the reference was in
case of dispute to be “by each party choosing an arbitrater,
and they two a third, in case of dispute; the majority award
to be binding.” Here the third arbitrator is to be appointed
il the two are “unable to agree.” A distinction therefore
cannot be drawn between the two cases. See Redman’s Law
of Awards, 3rd ed., at p. 2, as to the effect of sec. 6 of the
English Act, the equivalent of sec. 8 of our Act.

Where a submission makes provision for the appointment
of a third arbitrator, although' he is not to be chosen unless
the two appointed by the parties are unable to agree, it
thereby provides for a contingency which may happen, viz.,
a reference to three arbitrators. I therefore think the
submission is not within the Act.

Lount, J., agreed with MereEpITH, C.J.

Appeal dismissed with costs.
Barwick, Aylesworth, Wright, & Moss, Toronto, solicitors
for appellants.

Beatty, Blackstock, Nesbitt, Fasken, & Riddell, Toronto,
solicitors for respondents.
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Janvary 30TH, 19
DIVISIONAL COURT.
MINNS v, VILLAGE OF OMEMEE.

e He
Divisional Court—"mwo Judge&—Adjournment of Appeal 10 bgm't!/' 4
before a Court composed of I'hree J udges, on Request of @ L’

10
Appeal by plaintiffs from judgment of Bovo, C., (3L %
L. T. Oce. N, 561) dismissing the action.

George H. Watson, K.C., ang T. Stewart, Lindsay;
plaintiffs, | : :

PoD. Moore, Lindsay, for defendants.

. e
The plaintiffs reljed upon the judgment of a Dlvt}sionin
Court (MEREDITH, C.J, MacMamnon, J., Lount, ]ééy
Homewood v. City of Hamilton, 1 0, 1. R. 266, which i
C., distinguished. The Court, ag at present conStlinio
(MEREDITH, (], Lount, J.), now expressed the Opd th
that the case should not proceed before two Judges, a}lu g
defendants’ counge] expressing a desire to have three i
sitting instead of two, the case was ordered to stand oV

aﬂ‘;

s

1902
Fepruary 518, 19

DIVISIONAL COURT.
WEBB v. OTTAWA CAR CO.

o — OT0HE
vontract — Novation — Consideration — Collateral  Promise i

Bvidence to Ajtey Writing—Costs.
Goss v. Lord N ugent, 5 B. & Ad. 58, applied.

by
Action to recover the price of some brickwork dog:n' @
plaintiff in setting two tubular boilers at the defen workil
works in Ottawa. The defendants alleged that thi in 88
had been done for one Campbell, whom they brough ot f01 8
a third party. At the tria] Louxr, J., gave J“dgmi,ﬁssed
plaintiff against defendants for $574.78, and also dis

, o8
defendants’ claim over against Campbell. The defenda 5
appealed. :

W. H. Blake, for defendants,
J. E. Burritt, Ottawa, for plaintiff.
J. Bishop, Ottawa, for third party.

Eq 8
The judgment of the Divisional Court (FALCONBF‘IDG ;I
C.J., STREET, J.), was delivered by StrEET, J.:— -
Campbell had supplied boilers to defendants under
cumstanceg which made  him practically guarantee

ir-
that
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the boilers would give satisfaction. . . . The defend-
ants notified Campbell that the boilers did not give
satisfaction . . . he proceeded to put 1 two new
boilers, and the plaintiff did the brickwork, for which he
claims in this action . . . he was directed to do the
work by one Wylie, defendants’ manager, under whose direc-
tions the plans were prepared, and who told plaintiff to
keep the brick account separate from that of the work he
was doing for the company, because Campbell had to pay’
for the former. The plaintiff says he understood Wylie to
referto the arrangement between Campbell and the defend-
ants, and always believed that defendants, and not Camp-
bell, were responsible to him for his work. After the work
was finished an agreement was come to, on the 17th Novem-
ber, 1900, between Campbell and defendants in the follow-
ing terms:—*“1I agree to accept from the Ottawa Car
Co.' » 00,7 996984 7 10 -, for “two 'boilers :
and I agree to make settlement with F. H. Webb, contractor
for brickwork. The taking out of the boilers is included
in this seftlement. It is optional with the company to in-
demnify me for part of this outlay, should they so decide
after taking this matter into their consideration. W. J.
Campbell.” The defendants then paid Campbell $962.84.
At the time this agreement was signed, Wylie promised
to use his influence with the directors to get defendants to
recoup Campbell his loss in the matter, but he was in-
formed and fully understood that this created no obliga-
tion on their part. On R23rd February, 1901, plaintiff
signed a letter prepared by Wylie, stating that he, plaintiff,
had been told from the first that he must look to Campbell
for his money, and that before the company settled with
their contractor, he had agreed to look to him for pay-
ment. Plaintiff caid that he signed this letter, knowing
that the statements in it were not strictly correct, upon
Wylie assuring him that if he would sign it Campbell would
pay him at once. . . . Campbell refused to pay, and
this action was commenced. I think the trial Judge was
right in holding that defendants had always been and re-
mained still liable to plaintiff. In the absence of the letter
there is no doubt of defendants’ liability. The letter, if
true, disentitled the plaintiff to recover, but it is difficult
to believe it to be so, and the trial Judge has accepted
plaifitiff’s version of it. . . . Wylie has, however, fallen
short of effecting a novation of the contract; he has made
‘Campbell promise defendants that he will pay plaintiff, and
he has got the plaintiff to say that he will look to Campbell,
but has not created any contract between Campbell and
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the plaintiff, and therefore tie plaintifl’s original Claa‘g’ll;
againsi defendants remaing intoree: v 7 i am'uﬁl gl
however to agree with that part ot the judgment whic 1900
charges Campbell. The agreement of 17th November, 0”5’
Is perfectly explicit, and the consideration which supp S
it 18 the receipt of the $962.84 upon the express proﬂ.lck‘
on his part to pay amount of Webby account for the brlen
werk in question, and which, under his original agreem Y/
- with defendants, he was bound to pay . . . Wylie’s prom i
to use his influence with the directors was purely a privé

upon which defendants are liable, and is, moreover, Vakljia'
in its character, and does not excuse Campbell from i,
bility. This is one of the cases in which the rule of te to
dence against allowing a party to a written documen £

give evidence of a conversation happening just before s
execution, with the object of contradicting its ‘cermsi‘mlor
be applied: Goss v. Lord Nugent, 5 B. & Ad. 58; laybly
on Evidence, sec, 1139, The rights which very possi he
Campbell might have made good against the company, to
chese with hig €yes open and for good consideration 00
abandon, and to rely on its mere good-will. There 18 o
ground in law or in equity upon which he should be 3’110‘&

to withdraw from his contract, and the judgment S};Ond-
therefore he varied by directing Campbell to pay to deter

bell in as a party, and of the trial of their claim 3gam:§,
him as a third party, The defendants are not. to Te.cot‘fﬁ
from Camphell the costs taxed against them by plain lrff
because they have failed in their contention that they WeE?

tiff his costs of appeal, which is dismisged as far as he .1:

concerned. They are to recover against Campbell ther

costs of appeal, having Succeeded against him. :
Code & Burritt, Ottawa, solicitors for plaintiff.
MeLaurin & Millar, Ottawa, solicitors for defendants.
Bishop & Smith, Ottawa, solicitors for +hird party.

1y
A 902.
Moss, J.A. Fenroaey 7th, 190
CHAMBERS, .
RE MARGARET EVANS. .
i res
Will—Construction—Legacy—ot Absolute Gift nor yet Life Intere
—Discretion of Executors,

Re Sanderson’s Trust, 8 K. & J%4 p- 507, applied.
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Application under Imperial Act 10 & 11 Viet. ch. 96,
R. 8. 0. 1897 ch. 51, and Rules 938 and 1103, by execu-
tors and trustees under the will of Margaret Evans, de-
ceased, for a direction as to the proper disposition of
a fund of $300 mentioned in the will.

The clause in the will disposing of the fund is as fol-
lows:—

“I give and bequeath to my sons Grier Evans and Wil-
liam James Evans the sum of $300 each, but I direct my
said executors to mvest the same on good security during
the lifetime of my said sons or the survivor of them, and
to pay to each of them the ome-half of the interest aris-
ing from such investment, and in case of sickness of my
said sons or either of them, I desire my said executors
to advance such portion as they may think necessary of
the principal money to support my said sons, or such of
them as may be sick, and in case of the death of one of
my said sons his legacy, after paying his funeral and other
necessary expenses, to be divided equally amongst my sur-
viving children, with the exception of my surviving son’s
share, which I direct my executors to invest and pay the
interest yearly during his lifetime.”

Grier Evans died, intestate, on June 23rd, 1901, leaving
surviving two sisters and one brother, all over 21 years
of age. Action was brought on November 11th, 1901, and
is pending in the County Court of Grey, by one Alexander
Wright against the applicants, in respect of a claim of $200
for board and lodging furnished to Grier Evans in his
lifetime, and the plaintiff in that action asked for a declar-
ation that the sum of $300 in the executors’ hands is liable
for the payment of his claim. Grier Evans was indebted
to other persons. The executors asked for construction of
the will, an order staying proceedings in the County Court
action, and other relief. -

J. Bicknell, for executors.

R. U. McPherson, for brothers and sisters of Grier
Evans, deceased.

H. G. Tucker, Owen Sound, for Alexander Wright.

Moss, J.A.—The testatrix did not very clearly express
her intentions with regard to the exact nature of the inter-
est to be taken by her two sons Grier Evans and William
James Evans in the moneys bequeathed to them, and it
is somewhat difficult to get at her precise meaning. Mr.
Tucker conceded, and I think rightly, that it is not a case

ek
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of an absolute gift of the corpus. But he argued, and 1
think rightly, that it i more than a gift of a life interest =
n the income, Thg direction to the executors, that, in casé =
of sickness of the Sons or either of them, they are to ?d: ;

Decessary for the Support of the one who i sick, gives an
interest in the cOYPuB "R eréutes a trust to be exercise
by the_ executors in cage of sickness, and they have 10
discretion to decline to exercise it, if called upon to do 8O-

_ They are at liberty to use thejp discretion in deter-
mining the amoynt necessary to he applied for the sup-

of his death hefore receiving that amount, his estate is el
titled to recejve it from the executors,

It appears to be the case that the executors had 10
knowledge of Grier Evang’s sickness, and were not callet
upon to exercige their discretion as to the amount to 'be
advanced, but if I am correct in my reading of the will,
and the fact of sickness is all that is needed to vest the
rjght.; to some amount, and to give rise to the duty of ad- i
vancing it, the circumstanee that the beneficiary died hefor¢
it was actually advanced or get apart should not operate 10
deprive his personal reépresentative of the right to recelve
it. The language of Vice-ChanceHor Sir W. Page Wood
in In re Sanderson’s Trust, 3 K. g p. at p. 507, seem?
applicable, although the circumstances were not the same
He said: “The trustees have not the diseretion of saying
‘we will withhold any part of thig income merely upon 0l
representation of what we think discreet.” Tf a bill ha
been filed in behalf of thig gentleman, during his lifetime;
to have a sufficient Bart of the income. drasm: ant - for the
purposes of hig maintenanee, attendance, and comfort, it
would not have been competent for the trustees to says
‘we in our judgment, and in the exercise of our discretion
do not think that this is requisite, and the matter is one
for our discretion and not for the Jjudgment of the Court.
The testator might have given them such a discretion, re:
gard being had to the circumstance that hig brother had
other property; but that is not the trust he has created-
The trust he has created is an absolufs trust for his brother
to have everything necessary for lis maintenance, attend-
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ance, and comfort.” And see Kilvington v. Gray, 10 Sim.
293, :

Here, a case of sickness being made, I think the trust
which was created for that specific purpose arose, and the
executors may still exercise their judgment and discretion
as to the amount necessary to be advanced to answer what
was required for support in the sickness, or, if they are not
now disposed to exercise this power, the Court may under-
take it.

This does not give the creditors of Grier Evans any
direct claim against the executors or the fund. In strict-
ness the claim should be maintained by the personal repre-
sentative of Grier Evans, and unless the parties can now
agree (all being adults) it may be necessary to appoint a
personal representative.

If the executors are prepared to declare what sum should
be advanced, and the other parties are willing to dispense
with a personal representative, and to agree to a proper
distribution of the sum amongst the claimants against Grier
Evans’s estate, the clerk in Chambers may make the neces-
sary inquiries as to the claimants, and apportion the amount
payable to each, and the executors may hold the residue
to be dealt with as provided by the will.

In that event they and the parties interested in the resi-
due may receive their costs out of the fund.

I do not think I can stay the action brought by Alexan-
der Wright in the County Court of Grey, but if he chooses
to discontinue it, and to come in and take the benefit ox
the order in this proceeding, he may have his costs of this
proceeding. On the subject of costs I observe that there
i not only an originating motion, but a petition by the
executors, which seems entirely unnecessary.

At present I dispose of the matter by declaring that the
executors hold the sum of $300 in question subject to the
right of the personal representative of Grier Evans to re-
ceive thereout such sum as may be deemed necessary as an
advance for the support of Grier Evans in his sickness, and,
subject thereto and to the payment of his funeral and other
necessary expenses, for the persons named in the will as
entitled in remainder. :

Tn case of any question arising on settling the order, the
matter may be spoken to before me at any time.

Mark & A. E. Scanlon, Bradford. solicitors for executors.
MecPherson, Clark, Campbell, & Jarvis, Toronto, solici-
tors for beneficiaries.

H. G. Tucker, Owen Sound, solicitor for Alexander
Wright.
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Lount, J. . FeeruAry 4th, 1902
TRIAL.
HOWARD v. QUIGLEY.

i ; 5 for
Specific Performance — Lease — Possession — Verbal Agreement |

Purchase—Acts referable to Agreement.
Action to recover Possession of land.,

Counterclaim for specific performance ‘of a verbal agree
ment to sell it.

G. Delahaye, Pembroke, for plaintiff,

W. B. Riddell, K.C, and J. H. Burritt (Pembroke)
for adult defendant.

W. R. White, K.C., for infant defendant.
The facts appear in the judgment of

Louxnt, J—George Howard, seized in fee, died in 18%9’
having devised to plaintiff the land in question for her hbe’
with remainder to his son, the infant defendant '('!Y—
counterclaim, George Howard had, in 1887, leased to defenc ¢
ant for five years, 75 acres, which included the 50 acres 0
land in question. By a lease dated the 21st March, 1895;
he leased to defendant for three years the 50 acres; al
by indorsement on this lease, dafed 12th May, 1898, ant
extension for one year from Ist May was granted.

The defendant went into possession of the 75 acres under
the first lease, and remained I possession until Marc;g
1890, when Howard took and remained in possession of 2
acres until his death on 28th August, 1899,

If the acts go as far as this, they are admissible asv
evidence of the agreement: see Fry on Specific Perfol’mfmc"’é
3rd ed., sec. 582; Magee v. Kane, 9 0, R., per Bovyp, C., 8
p- 477; Humphreys v. Green, 10 Q. B. D., per Baggallay, -
J.,at p. 155; Nunn v. Fabian, 1. R. 1 ¢h. 35; and as to 1ay~
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ing out of money on the property see Iry, sec. 281, citing
Wills v. Stradling, 3 Ves. 378; Howard v. Patent Ivory Co.,
33 Ch. D. 156.

1 find the following facts proven. The defendant entered
into possession of the 75 acres under the first lease, and
continued in possession to March, 1890, when Howard took
possession of 25 acres and continued in possession of them
until his death. The defendant remained in possession of
the 50 acres until this action was commenced. In April,
1890, a line fence was built between the 25 and 50 acres,
each party paying half the cost. Between March, 1890,
and May, 1895, the defendant fenced in 5 acres with a post
and wire fence worth $45: cleared and stumped 7 acres
worth $140; stumped 2 acres and cleared off stumps worth
$30 cleared off an old fence worth $50, and built 3 acres of
rail fence worth $6. In 1896 he removed a stable worth
$60, and in 1898 built a hen house worth $20; shingled the
dwelling house, and made other improvements thereto,
worth $20; and in 1899 built a frame barn 30 x 40 worth
$250, and a Page wire fence worth $34. Howard had know-
ledge of this work as it was performed.

Having regard to the nature and character of the work;
of its value, which is about one-half of the whole value
of the property without these improvements; of the nature
and occupancy of the land by the defendant from March,
1890 of the change which took place in such occupancy in
March, 1890; and, so far as the plaintiff is concerned, the
unexplained reason for such change: of the rather signifi-
cant amount, $98 per annum, thereafter paid, which would
be equal to interest at the rate of 7 per cent. on $1,400,
the alleged purchase price: and of the payments made by
defendant after March, 1890, which were, as I find, for
interest and not for rent, T am of opinion that these acts or
most of them were acts of part performance referable only
to the agreement for purchase, and not to any tenancy, and
that they or most of them are unequivocal, and in their
own nature referable to such an agreement; see further Fry,
sec. 611.

T find that in March, 1890, a verbal agreement was made
between Howard and the defendant for the purchase of the
50 acres at $1,400 to be paid by the de‘fé_ﬁ'&int when he
was in a position to do so, and that in the meantime de-
fendant was to pay interest at the rate of 7 per cent. per
annum, and it continued in force to the death of Howard,
and was not affected by the lease of 1895 or the extension
of it. T find also that the evidence of the defendant is
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sufficiently corroborated: Radford v. Macdonald, 18 A. I
167; Green v, MeLeod, 23 A. R. 676. 5
Judgment accordingly. .
Delahaye & Reeves, Pembroke, solicitors for plainti t 3
J. H. Burritt, Pembroke, solicitor for adult defendant:
J. Hoskin, Official Guardian,

01.
McDoveatr, Co. J., York, DECEMBER 26TH, 19
ASSESSMENT CASE.
RE McMASTER ESTATE.

. 0
Assessment and 1'ames—Ewemptions—:{'mstees — Income—R. S
Ch. 224, sec. 46—63 Viet, ch. 34, secs. 8, }.

. e

The income derived from the property vested in 1\%3‘
trustees of the estate of the late Honourable William
Master was held by the Court of Appeal, be, for
ment of the senior Judge of the county of York, to be, il
assessment purposes under R. S. 0. ch. 224, their ;’;‘;nwas
come: 2 O. L. R, 474, Subsequently R. 8. 0. ch. 22
amended by 63 Viet. chi 3t il

In 1901 the trustees were assessed as theretof_o{‘e> - ot
the assessment wasg confirmed by the Court of Rev1s10nt ’
the City of Toronto, This appeal was then taken bye .
trustees, and heard before McDougarr, senior Judg
County Court of York.

George Bell, for the trustees.

J- N, Fullerton, K.C., for the city of Toronto.

- de-
McDoucaLr, Co.J—In this appeal the assessmenttgte
partment has assessed the income of the McMasteI" eswil
in the hands of the trustees, which income, under the

1—
tees of McMaster University for the purposes of the E;Ie
versity. In 1899 I held this income was properly a,ssessl ;
in the hands of the estate trustees, and, upon an ap})eathat
the Court of Appeal, my conclusion was upheld. While 5

: T
46. (1) Personal property in the sole posseSSlonéia;’
under the sole contro] of any person or trustee, guar ot
executor, or a.dministrator, and which, if in the possests.om ¢
of the beneficiary or beneficiaries would pe liable to taxd Qu, i
shall be assesged against such person, trustee, guardicn, exé :
lor, or administrator alone, :
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(2) Where a person is assessed as trustee, guardian,
executor or administrator, he shall be assessed as such, with
the addition to his name of his representative character,
and such assessment shall be carried out in a separate line
from his individual assessment, and he shall be assessed
for the value of the real and personal estate held by him,
whether in his individual name, or in conjunction with
others in such representative character, subject to the provi-
sions of sub-section 1 of this section, at the full value thereof,
or for the proper proportion thereof, if other residents
within the same municipality are joined with him in such
representative character.

What 1 have now to determine is as to the effect on the
present appeal of this amendment. It is conceded by the
city that, if the words “and which if in the possession of
the ‘beneficiary or beneficiaries would be liable to taxation ”
mean that this income in question is to be looked upon and
treated, for the purpose of determining its liability to assess-
ment, as actually in the hands of the McMaster University
trustees at the date of the assessment, but by the taking of
an, account of the total income of the McMaster University
of the year, including in the income the sum payable by
the trustees of the McMaster estate, and deducting there-
from the legitimate outgoings properly chargeable to in-
come of the same period, no surplus whatever would be
shewn; in other words, the annual legitimate expenses of
the University equal or exceed its total annual income
from all sources, and therefore the MecMaster Unaversity
would not be liable to any assessment for personal property
attributable to surplus income. As the beneficiary in this
case is resident within the Province, and therefore directly
liable in its corporate capacity to assessment for any per-
sonal property exigible under the Assessment Act, I am
of opinion that the amending words of the Act of 1900
apply, and as, apparently, the sum in question in the hands
of the trustees of the McMaster estate is to be regarded as
actually in the hands of the trustees of the McMaster Uni-
versity, and the latter as the persons to be looked upon as
the owners for the purpose of determining the assessability
»f the fund as part of their income, the admission by the
city that the University has mo assessable income, even
with this sum included in their income receipts, disposes
of the matter of this appeal. The appeal will be allowed.

Thomson, Henderson, & Bell, Toronto, solicitors for
trustees.

T. Caswell, Toronto, solicitor for corporation.
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MEeREDITH, J, FeBrUARY 8th, 1902 )
WEEKLY C.OURT.
Re McALPINE AND LAKE ERIE AND DETROIT
RIVER R. W. CO.
Arbitration and Au‘ard—Clerical Lrror in Award—Reference Wo""'.'
Arbvitration Acp of ()ntarioﬁuaﬂww Act of Canada.

: ck
Motion by a land-owner for an order referring bz‘ct
award of compensation under the Dominion Railway -

o
from" which interest was to run, the arbitrators hf’leiII’l”_
put in the award “1901,” instead of “1900,” as they

W Crothers, St, Thomas, for the motion.
H. E. Rose, for the Company,

MEREDITH, J—]¢ provincial legislation applies to ﬂgls
case, the motion ig needless, because, by RS0, C,h' ke»’
sec. 9 (c), the arbitrators haye Dower to correct the mista i
1f that legislation i# not applicable, there is no power i
remit the award, or 4, correct the error upon the Hl'Otlf)eq
Except under Power conferred by statute, or by the Rartltl"v’ :
the Courts woulq not correct errorg in awards, either direc .
or through arbitrators: Wypq v. Dean, 3 B. & Ad. 2311’
Mordue v. Palmer, 1, R ¢ Ch 08 O daian g queStlf’_
then is, assuming that Provincial legislation is not appli ce
able, does {he Railway Act, 51 Vict. ch. 29 (1), aUt,h‘,’nZs
ths re-opening of the matler? . || Under its provisions
the award is to he fing] and conclusive, hyt subject to apped
when the award exceeds $400, | I have been able t0

Grand Junction R. W. Co, 10 0. R. 515. The Railway

Act does not, in my opinion, authorize the re-opening QS

the reference, and, if provineia] legislation applies, there 1

no need for Te-opening it: gee R, § 0. ch. 62, secs. 47 an
Motion dismissed without cogts,

Crothers & Price, s, Thomas, solicitors for the land-
owner,

J. H. Coburn, Walkerville, solicitor for the company-
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FEBRUARY 8TH, 1902.
DIVISIONAL COURT.
WILSON v. BOTSFORD-JENKS CO.

Master and Servant—~Negligence of Master—Defective Scaffolding—
Foreman of Master — Seeretary of Master — Knowledge of —
Admission of Evidence.

Motion by plaintiff to set aside non-suit entered by
FerGusox, J., at the trial at Owen Sound of an action
at common law by servant against master to recover
damages for injuries received by the former in the
course of his employment, owing to the alleged negligence
of the master, and for a new trial, on ‘the ground that
there was evidence.of negligence to go to the jury. The
injury was received in September, 1900. The work was the
building of an elevator at Meaford, and the plaintiff was
engaged in excavating. The alleged megligence was the
unsafe and dangerous condition of a scaffolding upon which
the foreman ordered the plaintiff to go, and. it was said that
the condition existed to the knowledge of one Jenks, the
secretary of the defendants, an incorporated foreign com-
pany, and that Jenks personally interfered with the work.
The trial judge held that there was no evidence to submit to
the jury. The plaintiff contended that the whole case
should have been left to the jury, the company being bound
by the knowledge of Jenks. )

W. J. Hatton, Owen Sound, for plaintiff.
W. R. Riddell, X.C., for defendants.

The judgment of the Court (FarLconpripge, C.J.,
STREET, J.) was delivered by

FAvLcoNBRIDGE, C.J.—I1t is not shown that Jenks in any
way assumed to give orders to the men, or directions as to
the practical work which was going on. There was some
evidence that he was standing with his hands in his pock-
ets, looking into the excavation on the morning of the
accident, and that on former occasions he had been seen
to call Danger (the superintendent) to one side, and say
something to him which no one overheard. There was no
evidence that the persons employed by defendants were not
proper and competent persons, or that the materials used
were faulty or inadequate: Matthews v. Hamilton Powder
Co., 14 A. R. 261; Wigmore v. Jay, 2 Ex. 354; Lovegrove
v. London, etc., R. W. Co., 16 C. B. N. 8. 669. There was



in"
ing of the danger than plaintiff. As to all the mag‘;;:nd
respect of which plaintiff can seek here to charge Allon |
Ants, the onus is on him: cases above cited and thord
New Gas Co., 1 Ex. D, 251. The secretary had no au e
to make admissions on behalf of the company a8 dants
defective condition of the scaffolding, and defcen 1
knowledge of it: Bruff v, Great Northern R. W. 0-’_N' i
& F. 344; Great Western R. W. Co. v. Willis, 18 C. B. 2
748; Barrett v. South London Tramways Co., 18 Q’V Na
815; Johnson v, Lindsay, 53 J. p. 599; Newlands S. 942
tional Employers’ Accident Association, 53 L. T. N. 5. %

Motion dismissed with costs,

o)

W. J. Hatton, Owen Sound, solicitor for plaintiff.

: icitors
Beatty, Blackstock, N esbitt, Fasken, & Riddell, golic1to!
for defendants, ; :



