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MINER v. HINCH

( \py 1" CJM.. Richa " (
] 1IN, D ber 8, 1013
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Arreal by the plaintiff from the judgment of Macdonald

n favour of the defer

The original action was brought

to enforee an alleged agreement for the sale of land in Winni
p The paid a certain amount in cash and agreed to
make further payments for the equity, and was to assume an
outstanding morteag on the completion of the said pay
ments,”” The chief question involved was whether the plaintiff

purchaser, was hl - interest upon the mortgage from
the date of the agreement as found by the trial Judge or only
1f the completion of th eferred payvments to the vendor

I'he appeal was allowed

E. K. Williams, for the plaintifi

E.F. Haffner, for the defendant

Ricuarps, J.A Fhis action is for specific performance of
i agreement, made by the defendant to sell to the plaintiff cer

tain lands in Winnipeg. At the time of entering into the agree

nte

P

nt the property was subjeet to a mortgage for $4,000, bearing
rest at seven and one hall per eent. per annum, upon the
weipal of which $200 pey ir might be paid oft

\ preliminary agreement in the handwriting of the plain

tiT's hushand, G. L. Miner, but signed by the defendant, was

wdmitted in evidenes It is as follows

l—15 1w
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Winnipeg, Oct. 17, 1908,

(. 1L Miner, Esq., City

I hereby @ to sell to you house and lot No, 574 Gertrude ave. for

the price and consideration of $0,500.00 dollars on the following terms,

five hundred dollars eash, receipt of which is hereby acknowledged A
further payment of
£ 500,00 on the Ist day Nov 1908
50000 on the Ist day May, 1009
100000 on the Ist day Nov., 1909
1000 00 on the Ist day Nov 1010
1LO0O 00 on the Ist day Now 1911
1LOOO 00 on the 1st day Nov, 1912
with interest at 7 per cent, on all deferved payments,  You are to assume
n completion of payments covering my equity a net mortgage of £4,000
in addition to the above payment, which makes the total purchase price

0,500
H. 1. Hhixar

After that informal document was signed, a formal one was
prepared by the defendant and submitted to the plaintifi”’s hus
band. It was objected to and was not executed. It was not
put in evidenee,  Apparently it had been lost or destroyed. The
formal agreement which is sued on was then prepared by a
solicitor by direetion of the plaintifi's hushand, and was sub
mitted to the d
estate and aceustomed to draw agreements of sale,  Apparently

endant,  The defendant is a dealer in real

he thought the one so lust prepared was correet as it was exe

cuted later on by hoth parties, though bearing the same date as
that in the informal agreement.  After the formal parts, it reads
as follows (1 omit the deseription of the land and a number of
the elauses as immaterial to the present purpose)

Whereas the said vendor has agreed to sell the purchaser and the pur
wser has agreed to purehase of and from the id vendor at
vl for the price or sum of nine thousand five hinndred ($0.500) dollars
i lawful money of Canada. payable as follows

Phe sum of five thonsand five hundred dollars (255000 part of said
principal sum, payable as follows: five hundred dollars (£500) upon the
veetttion of this agreement (the receipt whereof is hereby acknowledged
five hundred dollars (25000 on the first day of November, 1008; five
hundred dollars (2300 on the st day of Mav, 1909 one thousand dol
lars (31,000) on the first day of November, 1908: one thousand dollars

$1.000) on the first day of November, 1910 one thousand dollars (81
(T m the first day of November, 1011 il one thousand dollars (51

000 on the first day of November, 1912, t«

ether with interest at the
rut f seven per eent. per annum on all payments as from time to time
remaining unpaid until payment, with interest payable on the first day of
November, commencing Nov. 1, 1009, and the balance of four thousand

dollars (34,0000 by the assumption on the completion of the said pay

ments, of & mortg for four thousand dollars, bearing interest at the

rate of seven per cent. per annum I'he payment of two hundred dollars
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£200) enrly by the vendor on

The above is followed by

this printed covenant

Octol v s

I'hen (omitting part not material to the pr nt purpo
] ollowing hich 1 it S 1 on in 1
| t ndant’s counsel

" rforesaid
ol other part hi 1 O requar ons1 ration 18

(in tl P on o tl o nt nd | pil nt o 1t
$5 n cash, the plaintiff gdbt, and has sinee held. possessio
or t property

I'he payments of pa 100K meladed in t +5.00)
vere du ade. ¢ ol When the | nt du
November, 1909 e du the plaintiff, acting through h
! nd, « ned that she had only to p nterest upon the
1 I portions of tl &5 500 | tl lefendant ela ]
that, from the beginning of tl L2TeC nt, sl 18 also to pay
nterest at seven per eent, on the $4,000 of mortea wl t

recment says the plaint was to assu on the com 0
the payments; so that, at that date, both parties und I
dispute whieh has led to the present action

e plaintiff made the payments of interest as she elaims
she understood them to be, and the defendant, on receiving such

ed that he received the only on aecount

When the payment du

plaintiff tendered to the d¢

due then according to her e

to accept it, elaiming the gr

his construction of the agre

November 1, 1912, came due, the

fendant the amount which would he

mtention, and the defendant refused

iter sum that would be payable on

There was some dispute as

ement
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to the amount so tendered; but I think the above is the effeet of
what was done,

No attempt was made, at any time prior to this action, hy
the defendant to have the agreement reformed, nor did he,
in pleading his defence, ask such reformation.

Verbal evidenee was taken on both sides, the plaintift’s
husband, who negotiated the matter for her, and the defendant
flatly contradicting cach other as to what the actual intended
agreement had been.

The learned trial Judge, while finding such a strong con
tradietion between the plaintiff's husband and the defendant,
did not state to which of them he gave eredence. 1 should imply,
from the wording of his judgment, that he was equally im
pressed by them. e, however, did not decide this, apparently
because he thought that the formal agreement, on its face, bore
fen

out the defendant’s contention.  He gave judgment in de
dant’s favour.

During the trial the defendant’s counsel asked to be al
lowed to claim reetification of the agreement, if the Judge
should hold against him on its construetion as it stood; but, be
cause of the Judge's finding, that was not further pressed

Dealing first with the question of rectification. It seems to
me that such a elaim should not now be entertained. The de
fendant knew of the dispute as early as November, 1909 but
decided to rely on the agreement as it stood.  The learned trial
Judge made no finding as to the eredibility of the different
parties, and it seems to me that after this lapse of time, defen-
ification, unless, at
least, making a very clear case for such rvelief, which I think he

dant should not be heard asking for re

has not done

Then, what is to he gathered from the formal agreement
itsell? The preliminary agreement which was signed by the de
fendant was put in evidence as explaining the formal one.  After
setting out the terms of payment of the %5500 **with interest
at 7 per cent, on all deferred payments,” it says

You are to assume on completion of payments covering my equity a

net  mortgage of $L000 in addition to the above payment which makes

the total purchase price 9,500

Considering the wording and the use of the word “‘net,"" |
do not understand what the foregoing means, unless it is that
the mortzage was then, and only then, to be assumed, and that
until then there should be no lability as to interest on it.

Then, the formal agreement says

And the lan
suid puyments, of a mortgage for $4,000 bearing interest at the rate of

of $4,000, by the

ssumption, on the completion of the

seven per cent. per annum
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The words in the preliminary agreement, “on completion of

the payments covering my equity” and those in the formal
wwerecment on the completion of the said payments,” if they
have any meaning, surely mean on the completion of the de
ferred payments of the %5,500

Ihen, immediately after the provisions as to the assumption

of the $4,000 mort the formal agreement says

pavment of two hundre 1a 200 rly by the vend n
id mortgage shall be taken into consideration by the purchaser at the
i sstming mortgag

issiiing of that mortgag

1z an intention to speeify what was to be done on the

It will be seen, then, that the defendant did, in the agr
nt. consider the $4,000 mortgage to the extent, at least, of
suying that he should get the benefit of the $200 yvearly pa
s that he might make on it But he again says nothing as
to the interest upon it, or anything to remove the presumption
vhich would arise from the words previously used by the
issumption on the completion of the said payments neani
the payments making up the $5,500

It is argued that the covenant which follows that, and which

Is above set out, 18 a covenant to pay interest on the full $9.500
It is a covenant to pay *“the said sum of money, together with
the interest thereon It seems to me that the ordinary read

ng would be that it was applicable to the preceding express

provision for payments to the fendant of moneys and interest
ind only to that. There is no provision for *‘payment ™’ of the
#4000, The plaintift agrees to *assume ™ it

The clause beginning in consideration whercol ahovy

quoted, does not, 1 think, alter the position

A more troublesome matter to deal with is the specially in
serted provision at the end whereby the plaintift had the pri
vilege of anticipating payments, and paying off the equity at
any time

It is argued that it would not reasonably have been asked
for by the plaintiff’s hushand, by whose direetion the formal
agreement was prepared, if she were not to pay interest on the
£4.000 ecover

1 by the mor because, if her present con
tention were correct, she would, by anticipating payments,
necessarily make herself liable for interest on the $4,000 for the
length of period by which she so anticipated—a linbility which
she would not be at all likely to wish to incur

So far as paying off parts of the equity goes, I do not see
that this clause would so far operate as to make the assumption
of the mortgage come into effeet before the 1st November, 1912,
if, while anticipating the others, or any of them, she left the final
payment unpaid till it eame due on the last named date.  But
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the clause enables her also to pay off the whole as well as any
part. It may be that she felt that she would like to pay off
parts of it beforchand so as to stop interest thereon, and that,
for that reason, she askvd for this clause. If she did so ask
for that reason, she would not objeet to the putting in of th
provision that she might pay off the whole.  Circumstances
might possibly arise under which she would wish to pay off the
whole, even though it eaused her to assume interest on the
£4.000 for a period for which she would not otherwise be lahl
and as it would be for her to decide whether to avail herself of
it, she ran no risk by that provision being in the elause

It is also argued that the provision as to the $4,000 is an
unusual one, if it implies what the plaintiff’ elaims as to interest
I ean only say, as to that, that one finds many unusual elanses
in agreements, and, if they appear to be plainly stated, the fact
that they are unusual ones is no ground for holding that they
1

On the whole I am unable to agree with the defendant’s eon
tention Joth in the preliminary agreement and in the formal
one it is provided that the plaintiff is to assume the $4,000 on

were not inten

he completion of the payments of the $5,500 and nothing is
said as to interest on the $4,000 before such completion.  Fur
thermore, the provision as to the vendor being repaid his $200
payments on prineipal, if he should make them, would imply
that the $4,000 mortga

question received consideration

With the utmost deference, I am unable to agree with the

construction put upon the agreement by the learned trial Judge

In my opinion, its reading is that until the full 5,500 should

be paid, or the time for its final payment should arrive, the
plaintiff was not to assume interest on the $4,000

I would allow the appeal with costs, the formal judgment
to be as stated in the reasons for judgment of my brother
Perdue

Perove, J A :—This is an action for specific performanee
brought by Mrs. Miner, as purchaser of a piece of land, against
the vendor of same. The articles of agreement relating to the
sale were carefully reduced to writing and executed under seal
hy each of the parties. The agreement is dated Oectober 17,
1908, In the a
agreed to purchase the land therein deseribed,

reement it is expressed that the purchaser has

at and for the price or sum of nine thousand five hundred (80.500) dollars

of lawful money of Canada payable as follows: The sum of $5,500, part

of said principal sum, payable as follows: £500 upon the execution of this

agreement  (re £500 on November

pt whereof is hereby acknowledged ) ;

I, 1908; $500 on May 1, 1909; $1.000 on November 1, 1000; £1.000 on
1911 and £1L0O0OO on November |

November 1, 10105 1,000 on November 1
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I'he whole dispute hetween the parties is, whether the plain

tifl, the purchaser, is or is not liable to pay interest at seven
P nt. per annum upon the mortgage of $4,000 from the date
wereement I'he dispute between the parties over thi
I 08 he rst of the deferred payments fell due
n November, 1909, Each of them placed his own construetion
upon ti e 1 nd pavments were men | tl i
from time to time and 1 I by tl elfendant, the wl
hering to his ¢ nd merely g g the plaintiff eredit on

wnt for the sums paud NO St w brought for reformation

the agrecment, each party elaiming, as I take it, that the in

' ) | i ] 1 ni ! 1" ! or e
( | | wreement \ i had the pr e
of paying oft the whole or any part of the vendor's equity 1
ning unpaxl at th vithout notiee or bonus, by |
rest up to the date of such paymen In pursuance of
1 the plaintift, on Mareh 12, 1912, mad tender of mn
money which she elaimed was tl ull amount due and d
manded a transfer.  On refusal by the defendant to accept the
S8 ! | | P» nt tion was brought

In the statement of defence, the defendant set out the agree

t verbatim, denied the sufficien of the tender and offered

to perform the agreement upon the plaintiff payving all sums the

d 1 nt entitled to reced mder its t I'he defen

dant also counterela

d for a balan claim
him of $2424.12. This balanec

t

as made up by charging in

erest on the whole purchase money, ineluding the mortgage

from the date of the agreement, and adding this to the amount

irchase money still du

No question of fraud, mistake or undue influence was raised

he defendant.  The whole question therefore, is, what is
the true construetion of the instrument in regard to the as
sumption of the mortgage by the purchaser It is, no doubt
very unusual that a large part of the purchase money should
remain unpaid for four years and bear no interest in the mean
tim Still, in the absenee of fraud or mistake, neither of
which is alleged in this case, the vendor might grant such an

unusual term to the purchaser as an inducement to buy. The

-3
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plaintifi”’s hushand, who condueted the negotiations, positively
states that he said to the defendant,

i you wish to get $0.500 for your property, | will give it to you in this
wiy, I owill make these payments each year until November 1, 1912, and
then 1owill assume a net mortgage of 4000, but you must take charge

of the payments in the meantime

The defendant has contradieted this statement, but, at the in
terview at which the negotiations were elosed, an offer in writ
ing was signed by the defendant embodying the terms he pro
posed.  This offer was drawn up by Miner and signed by the
defendant. It was received in evidence, although the defendant
objected to it. I think that it may be looked at for the pur
pose, not of varving or modifying the contract, but of con
struing the formal instrument subsequently executed by the
parties, and of shewing what the objeet of the parties was, and
what was in their minds at the time: see Leggot! v, Barrett, 15
Ch.D. 306, The offer is addressed to Miner, and, after setting
out the price and the dates of payment of the instalments pay
able in money, it concludes with this sentenee: ** You are to as
sume on completion of payments covering my equity a net
mortgage of $4,000 in addition to the above payment which
makes the total purchase price $9.500."" The expression **net

mortgage”” must mean a mortgage of $4,000 clear of all charges
and deduetions

But taking the formal agreement itself, the balance of the
purchase money, over and above the payments specifically pro
vided for, is to he paid

by the assumption, on the completion of the said payments, of a mortgage

for four thowsand dollars bearing interest, ete

No provision is made for the payment of interest on the
$4,000 in the meantime. No provision is made for the payment
of interest on the total purchase money, although provision is
made for the payment of interest on the $5.500 payable by in
stalments,  If interest is to accumulate upon or be added to the
$4,000, then the purchaser would he paying more than the
agreement calls for

It is further to be observed that express provision is made
in the agreement for the protection of the defendant in re
speet of the payment by him of $200 yearly upon the mortgage,
by obliging the plaintifi’ to take such payments into considera-
tion at the time of assuming the mortgage. The silence of the

instrument in regard to the interest on the mortgage, a matter
of greater moment than the yearly payments of $200, appears
to me to afford the very strongest evidence in favour of the
construetion sought to be placed upon the instrument by the
plaintiff

(15 D.LR.
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I do not think that the terms of the agreement permit the
ipplication of the equitable rule imposing interest in the case
of certain charges of money upon land stated in Lippard
Ricketts, L.R. 14 Eq. 291; Re Drar, [1903] 1 Ch, T

other deecisions referred to in these cases. | think the intention

and in

of the agreement in the present case was that no interest was to
he payable by the purchaser on the $4£000 until the time ar
rived for her to assume the mortgag

The appeal should be allowed, and there should be the usual

judgment for speecific performance of the agreement as inter
preted by this Court.  There will be a referen f necessary
Phe plaintift will be entitled to the costs in the Court of King's

Beneh and the costs of this appeal

HaGaarr, J A On October 17, 1908, the defendant wrote
tter to the plamtift, of whieh the following is copy
| rel W t It 1 1 (|
) \ receipt i \
0 t \l 1009
oy e t

tle proposed in that

cument under the s

for payment of the purchase Hlows
At i he | e of #0.500 f i f

( I foll | m of £3,500 |

walbl foll ¥500 upon the executi ft igreement (the re
ereof is hereby acks £500 on Nover 1908 : K30
v May L 1909; 21,000 on November 1, 1000: £1,000 on Noveml
1910; $1L000 on November 1, 1011: and £1.000 \ " M2t
¢ ih interest nt of seven per o per annum on all pa
ment from time t vinir unpa until 1vment it '
terest payvable on the first da f November, commencing November |
OB, and the balanee of $4,000, by the assumption, on the completi f
| vid payments, of a mortgage for $4,000, bearing interest at the rate
f ven per cent. per annum.  The payment of $200 vearly by the vendor
n said mortgage, shall be taken into consideration by the purchaser at the
time of assuming mortg

On the date fixed for the first payment of interest, a dis

pute arose between the parties.  The plaintiff contended that
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the $4,000 should bear interest from November 1, 1912, being the
last of the instalments fixed for the paying of the $5.500, and
the defendant elaimed that the

$4,000 should hear interest from
the date of the purchase.  The contention of the respective par
ties was consistently maintained from the first up to this time
The plaintifit brix

igs this action for speeific performanee

Both plaintif hushand (who condueted the negotiations
for her) and the defendant are intelligent business men.  Both
of them either vead, or had an opportunity of reading, the doeu
ment inogquestion,  Considerable extrinsie evidence was given
with a view of aiding in the interpretation; but |

mnnot see
that it has given much assistance,  Neither party charges that
there was any fraud, nor is rectification of the document asked
for

The trial Judge interpreted the agreement to mean that in
terest ran on the whole $9.500 from the date of the purchase
With all due respeet and deference, 1 come to a different con
¢lusion

It is our duty to look at the document alone d give it that
meaning which the words bear. The words ““on the comple
tion of the said payments,”" I think, indicate that the interest
was to run on that $4000 after the other cash instalments had
been paid

The |
the bargain: but there is nothing to prevent him from having
the benefit of that astuteness. 1 would allow the appeal

intifl may have been more astute in the making of

Howern, CAL, and Camerox, J. A, concurred

Appeal allowed

LANGLEY v. JOUDREY
(Decision No. 2,)

Nupreme Court, Sivr Charles Townshend .
Cusscll, and Longley, JJ December 13, 1913

Meagher

1. Brees axp xores (§V A2—118 RIGHTS OF BONA  FIDE HOLDERS
NOTE PROCURED BY FRAUD,

Where a promissory note given for the purchase price of certain
property is obtained from the maker by the fraud and deceit of the
payee, while such fraud in the inception of the transaction precludes
such payee from recovering, yet his endorsee taking the note in due
course before maturity without notiee of the fraud may recover

[Langley v, Joudrey (No, 1), 13 D.LR. 563, aflirmed. |

2. Bies axp Nores (§V A 2<118)—RIGHTS AND LIABILITIES OF TRANS

FEREES—NOTE PROCURED BY FRAUD—NOTICE—ONUS
Where a promissory note given for the purchase price of certain
property is obtained from the maker by the fraud and deceit of the
payee in the inception of the transaction, such fraud duly
established, the burden of provi want of notice of the fraud is on
a plaintifl claiming as bond fide holder for value without notice un
stich payee’s endorsement before maturity
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15 DLR LANGLEY V. JOUDREY

. PLEADING § 111 B—312 WHAT MAY BE PLEADED-—NOTE ORTAINED By
} —1 INING FITs— ROL ) !
Al \ pron on ven for t i r f
I
nd 1 void maker by retuini I tal n
mself of tl for fran ' | 1
1 mite ] | !
I An ‘ IN AR Il i \1 ( oF rrio
S TO DATE R It Pay
In tl nt of an sienit tior ' tiahl iment
| " Wy ot
1 \ rent alterat ) Qs
Arrean by defendant from tl udgment of Ritehie, o) n
favour of the plaintiff in an action on a promissory note
/ v. J / (No. 1), 13 D.L.R. 563
Il P s dismissed

J. A MelLean, K. and J. W, Margeson, for app it

Sk kLes To Exn, (). conenrred in the ju nt o
R (P | ith doub

MEAGHER, . | an opinion that tl trong
to shew 1t tl otes were bound up when signed and that tl

form but must have been done afterward I'l 18 10 proof
hat the ere fastened up in hoo o cing sigr
The material finding was that the interlineation was ma 't
the notes were signed.  He was of opinion that there was enough

to put the plaintift upon inquiry and to thr

the burden npon
him. None of the defendants ventured to s th the notes

were altered a

ng | and their silenes coupled w tl

the slight case made was enough to retain the finding

RusseLL, o I'he judement of Mr. Justice |

amtifl 18 attacked on two distinet grounds, which are

titchie in favour

we confused

irst, that there was frand in the ine

of the transaction, whieh threw upon the plaintiff the burden of

proving affirmatively that he was n due course of the

notes sued on; secondly, that the

es had been altered after

being signed, by the insertion of the name of a second pay e

On the question of fraud there has been a distinet finding
of the learned trial Judge that Waterworth, one of the payees
and the agent for the other payee, assuming him for the present
to be a party to the note as payee, obtained the notes from the
defendants by fraud and deceit covered by the particulars

These particulars set out a fraudulent misrepresentation as
to the gualities of the stallion for the price of which the notes
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were given.  He finds also as a faet that the plaintift who is
an endorsee of the notes had no notiee of the frand and deeeit
practised by Waterworth.,  The defendants rely in part for
notice upon the appearance of the note, the words M. Porter
and™ having been interlined before the name of the other paye
I think this would not he sufficient notice if the burden of prov
ing notice was on the defendants, but it is not necessary to
pursue this inquiry hecause the burden of proving want of
notice is on the plaintift, onee the fact of fraud in the ineeption
is proved. I have not heen able to find the evidenee on which the
learned trial Judge was able to come to his  affirmative conelu
sion that the plaintift had no notice of the fraud. Probably |
should recognize it, if 1 eould be as familiar with the evidenee
as the learned Judge who tried the cause.®

It ought not to require much evidenee to satisfy a burden
so unfairly thrown upon a plaintift in whose favour there
hould, one would think, be a presumption that he was ignorant
of the fraud, as Anson, mistakenly under the authorities, says
that there is: Anson on Contraets, 13th ed., p. 271

In this case, however, even if the plaintiff has wholly failed
to prove want of notiee, I do not see how the defenee ean suceeed
It seems to me that in order to avail themselves of the defenee it
was necessiary for them to have disaffirmed the contraet.  The
fraud of the payee only made the notes voidable and not void
I the defendants, after retaining and using the stallion for an
indefinite period, had been sued by the payees they conld not
have suceceded on the defenee o

frand. They would have heen
obliged to resort to a counterclaim for deeeit.  And the plaintiff
having given value for the notes cannot stand in a worse posi
tion than the payees even if he had had notice of the rand, of
which there is no affirmative proof: Dawes v, Harwess, LR
10 C.P. 166

The defenee that the notes were altered after execution is
not. I think, made out.  As the learned trial Judge has pointed
out, not one of the makers can say or has said that the name
of the payee Porter was not in the notes when he signed them
I think it would be going a long way in the absence of such
evidenee were we to infer that the name must have heen inserted
after the notes were signed merely because the interlineation was
done on a typewriting machine, that the notes when in a hook
could not go into the machine and that the notes were in a
hook form when signed.  Why may not the interlineation have
been made, as the printing on the hody of the note certainly
was done, hefore the sheets were sewed up into the form of a
hook ! The notes are not in the usual form of the hook of forms

After this paragraph was written my attention was ealled to evidence
of the plaintiff that he had no notice
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on sale by the stationer.  They must have been printed espeeially
for the purposes of Waterworth, one of the payees, with his
name printed as that of the paye It would he a complete solu
tion of the difficulty if the name of the other payvee could Iy

found to have been interlined on the typewriter and the sheets

then sewed up in the form of a hook with a pastehoard cover
hefore the dealers set out on their mission. | know of no evi
denee that conflicts with this theor But if such evidene
there he, it matters litth We are not at liberty to speculate
upon such a matter. 1 think when there is not a word of evidene
on the part of any of the signers of the note to sustain the
contention that the notes were altered after exeeution it was for
the learned Judge as a juror to say under the evidenee, when
the alteration was made, that is it the insertion of the word
must be considered an apparent alteration.  The learned Judg

| found that the note when produced in Court was in the same

form as when exeeuted and | see no reason for disturbinge his

findin See Taylor on Evidence, 10th ed., see. 1819, to the
ffeet that in the ecase of a bill of exchan there is no presump
ion one way or other as to the time when the apparent alter
ot s h I

LoxaLey, I'here exist no sound reasons for disturhing
the judgment given in this case by Ritehie, J I'he question
to Torgery of names on the note 1s not sustaimed by tl evidend
and has been found vainst h the learned Jude I sho |
have had ttle doubt in reaching the same conclusion that tl

Judge did with the evidenee before me

The plaintiff he finds to he the holder of the notes hefore the
beeame overdu He took them in good faith and for value and
when negotiating them he had no notice of m defeet in the

of Waterworth and Porter. The only point on which ther

I8 any question is that the words ** M. Porter and ™ were inserted
on the said notes after they were made I'he Judge finds

1inst this Porter’s evidenee is uncontradicted on th ub
jeet, and this is conelusive unless there is some denee offered
to the contrary On this point the ruling sustained by suffi
cient evidenee and there exists no reason for setting it aside

I'hat the notes were obtained by Waterworth by fraud is not
a part of the case. That the plaintiff had no notice or knowledg
of any such fraud or deeeit, and there was nothing which mads
t incumbent on him to communicate with the defendants b
fore discounting the notes.  The finding on this point scems to

me to be strietly in accordance with the faets

I'he only point of law in the case is the finding of the learned
Judge on the question of the insertion of the words ** M. Porter
and ™" before the making of the note and what effect the insertion

N.S
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10
LANGLey
Torprey
1




14

N.S.

8.C.

1913
LANGLEY

Jovprey

Statemer

DosiNioN Law Reports /15 D.LR.

of these words had in requiring the plaintiff to make inquiries,
The counsel for the plaintiff negatived by the authorities he
quoted any such necessity resting upon this Court to overrule
the same

The appeal should therefore he dismissed

Appeal dismissed wilh costs

Re KUSSNER ESTATE

Nupervior Court, Distriet of Moutveal, Charbonneean, J
December 18, 1913

I, EXECUTORS AND  ADMINISTRATORS §1—4 RENUNCIATION ArroINT
MENT OF COEXECLTOR BY CoURY Qe b 029

On the renunciation of a coexecutor appointed by the will, the

onrt may, under artiele 924 C( Ques) appoint another executor in

his place, where the intention of the will negatives control by one

exeentor only; and such power may be exercised at the instance of a

ere of a partners! v the deceased was a member, where

r ¢ ngninst his estate s able, not only b of the

nary liability as a partner, but beeanse of facts shew i inde

pendent personal responsibility on his part by reason of the manner

ere obtained from the ereditor

Hearixag of petition of the Merchants Bank of Canada, ask
ing for the appointment of a testamentary exeentor in the place
of the Royal Trust Co. which had heen appointed by late Isaac
Kussner who died in Montreal on April 29, 1913, under his will

passed before Marler and Colleagne on Mareh 18, 1908), co
execntor with Dame Cecilia Millman, wife of said Kussner, with
the special qualification of managing exeeutor, the said Royal
Trust Company having resigned under the authority of the
Superior Court on December 3, 1913

The petition was contested by Dame Ceeilia Millman, the exe
entrix, remaining in possession and in charge, denying to the
petitioner the quality of creditor of the estate of late Isaae
Kussner and alleging that even if the said petitioner was a
ereditor, it cannot ask for such appointment, and also denying
the jurisdietion of the Court to replace the Royal Trust Co
by another exeentor

The petition was hased on art. 924 C.C, the second paragraph
of which reads as follows

When testamentary exeeutors and administrators have been named by
the will, and, in consequence of their refusal to aceept, or of their powers

seen cireumstances

having ceased without their being replaced, or of unfe
none of them remain, and it is impossible to replace them under the terms
of the will, the Judges and the Conrt may likewise exercise the powers
1t

execution and administration of the will to continue independently of the

nece sary to do so, provided it appears that the testator inten

heir or of the legatee
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fore the trial and the defendant advised of the amount realized. so
that he was fully aware of the sum elaimed as remaining unpaid

[Lehain v. Philpott, LR 10 Ex. 242 and Gray v. Currey, 22 NS.R
262, considered, |

Ao Laxprorp ANy tENANT (S TITD 1—00) —RIGHTS AND LIABILITIES OF

PARTIES AS 1o RENT AFTER SURRENDER OF PREMISES
Where o lessor. as a consideration of a settlement agreement in
action by a lessee for the eancellation of a lease, agresd
nant for the vemainder of the term, a third person, who

respect of an
1o aceept
wits in possession of the demised premises by permission of the les
nd from whom the lessor afterwards accepted payvments of rent
tenant for the vemainder of the term, the original lessee is reled
from lability for rent subsequently aeeruing, notwithstanding that

the new tenant did not exeente as agreed a new lease which he was
il had offered to sign, where the omission to submit a new
v's negleet, and the

willing
I
latter had retained the
of the original lessee’s action

wid was wholly due to the
benefits he had reecived upon the settlement

Acrion by a lessor for the recovery of rent

Judgment was given for the defendants

W. I, Trueman, for plaintiff,

Ao d Audraws, K.Coand W, H, Curle, for defendants

C'URRAN, The plaintiff, landlord, sues the defendants
tenants, for 950 halanee of rent alleged to be due him for the
months of May, June and July, 1913, under an indenture by
way of lease (ex. 1), of certain theatre premises on Main street
in the city of Winnipeg, The term granted was three years
and four months, and the rent reserved $350 a month, payabl
on the Ist day of each month in advance. The granting of the
lease by the plaintifit and its aceeptance by the defendants is
not denied.  The defendants orviginally pleaded to the action
that hefore any part of the rent sued for heeame due, the di
mised premises were duly surrendered by the defendants to
the plaintift by aet and operation of law. They amended thei
statement of defence on September 20, 1913, by adding as
clanse 3 the following:

On or about August 5, 1913, the plaintit distrained eevtain

tses for the rent claimed in this action, and o

upon the demised pre

Is as a distress for the said rent, or has sold 1)

still holds the said g
saidd goods and satistied the rent out of the proceeds of such sal

The plaintiftt did not amend in view of the new defene
raised or reply, and the case went to trial on the statement o
claim as originally issued. The action was begun on August 7

1913 the distress of the goods was made on August 5, 1913, an
the goods were not actually sold until the 27th day of Augus
following. The plaintiff admits that he caused the distress t
he made to levy 950, rent due in respeet of the demised premis
on August 1, 1913, This would, of course, include the re
sued for in this action. The sale realized $270.50, of whic
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el $£90.90 was appropriated costs aving only the sum ol
¥ $179.60 to be applied on tl rent This amount the plaintifi
okl received, but it could not, under the eireumstances, be eredited
n the statement of elaim endants were not advised ol
v the sale or its results until Oectober 1, 1913, when the notie

3 } is sent by the plaintifi’s solicitors to the defendants

' licitors: so that the amended statement of defenee, when
flews pleaded. wonld seem to have bheen fully justified.  The plaintifl
nt, a 1Ho regues that the matter t up i the rd paragraph of
leased | ) statement of nee s in effeet a plea in abate

. nt, or rather, that it set matter which merely suspended
Ll he plaintiff s right of tion, but 1 not destroy it nd that
“‘ * ’ s hefore the date of trial, the disability had bheen roved, the

it ought to proceed
By ru 118 of the Kin Beneh A« et h
| in ab nent | e noqu on ol n
watement or one in bar! Chitty on Pleadings, p. 462, sa
lant ’ . !
w th
re b )

S here is listinetion he author between pl in
\\“H the natur 0 thatement 1 Heet ol wi 1S 1 rel to sus
ivabl I dy ¢ tiol por nd t hich, like the
' th renerality ol such pleas, alle itter whic thoueh 1t gave
nte is not nd bet tion, ha oyit together
e | cet of the suit in which it was pleaded. It seems to
R it our rule does not stril the latter class o ences. T
oS i question, 1f at P y ahatement, co 1 '
‘V\h‘ 1o tl lass of p S 1 ' 0 by ( 1 p. 464 I 9

in ahatement to the aetion o vrit ich as that the ion

sconeeived, being in eas hen it sho ¢ been in tres
pass, or that it is prematurely brought, Ch it p. 486, de

1 1 plea in bar as on oes to th erits of the case

i and denies that the intifl’ has any caus wetion, and does

‘ not, like a plea in ment, give a better wri Such pleas
either conclude the plaintifi matter of estoppel or shew that
fen the plaintiff never had any 1se of action wlmitting that
nt o he onee had, insist that it has been rmined by some sub
I’\b sequent  matte
, an
Fhe defendants argue that the defence set up in the third
H:‘ paragraph of the amended statement of defenee is a complete
bar to the plaintiff’s action, and eites Lehain v, Philpott, 1.R. 10

R Ex. 242, as authority for that contention. In that ecase the
\\I"l plaintiff sued the defendant for four months' rent payable under

1

15 0Lk
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a written agreement.  He issued his writ on September 9, 1875

claiming twenty pounds, rent due for eertain months.  He ha

previously, however, on August 19, 1875, distrained for three

months of the rent sued for, had the goods appraised and re
tained them until the trial without having sold them. The jury
found that there was an evietion by the plaintiff and that the

goods distrained and held as a distress were worth cight pounds

The plaintift had a verdiet for fifteen ponnds and a rule nisi
for a new trinl on the ground that the plaintiff was not en
titled to bring an action for his rent whilst he held his distress
for the same rent was made absolute.  Cleashy, B., in deliver

ing judgment, says, at p. 248

I'he above reasons and authorities to establish clearly that the
existence of the distress is an answer to his action for the rent
I'n "t ithorities procecd upon the general principle that the taking
' i pled t wwiny the r to hring th ut

fer tot vah It riair more rea
i 1 il edent ‘ ! riti wt the
le ng the distress for the whe nt suspen t ' Iv f the whole
rent lon the distress continues a pledge
See also to the same effeet, Gray v, Curry, 22 NSR. p

262

While the prineiples of law laid down by the Court in this
case (Lchain v, Philpott, LR, 10 Ex. 242) seem perfectly ¢

I confess 1 do not unders

and why a new trial was

and not a nonsnit Possibly the Court was not tisfied to aet
on the finding of the jury as to the value of the goods. The
coneluding paragraph of the judgment would seem to indicate

that this was a question which the jury was not competent to

deeids It is in these words, p. 250

I 1 shove reasons | am nion that t) lea v Y I plea
becanse as long as the distress continued, the action of debt could not bhe
browght, and that if the distress was held, it was immaterial what was its
value and could not properly be decided, and therefore enough of the plea

wits proved to make a defence,

The expression ““could not properly be decided™ refers, |
take it, to the finding of the jury as to the value of the goods
seized.  Did the learned Judge mean that it was not competent
at all for the jury to ipquire into the value of the goods, or
merely that a jury could not, under the cirenmstances, and in
the absence of a sale in due conrse of law, he allowed to find
their value? It does seem to me that had their value been as
certained by the usnal means of a sale in due course of law and
proved at the trial the result might have heen different

At any rate, under our less technical methods of procedure,
and having regard to the prineiples which aetuate our Courts
in the administration of justice, 1 think it would not be in the
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interview was held in Mr. Andrew’s office in the early part of
April, 1913, the exaet date does not appear, at which Mr, True
man, Mr. A, J. Andrews, the plaintiff and the defendant Lecht
zier were present,  No settlement was then arrvived at, and
later it was arranged between Mr.o Fleteher Andrews, acting
for the defendants, and Mr, Troeman, acting for the plaintifi
that the plaintifi should aceept Gaudesi as his tenant in lien of
e to a surrender of the old lease in

the defendants, and
consideration of the defendants  discontinuing  their action
against the plaintiff, and paying him $1,050, the a s of
It was also arranged that mutual releases between the

rent
parties were to e given.  Mr. Trueman says he submitted these
terms to the plaintiff, who aceepted them conditionally upon
Gaudesi becoming responsible for the rent, Mr. Trueman says
the settlement was to bhe conditional upon Gaundesi exeenting a
new  lease Accordingly the documents (ex. 4, consent to dis
missal of action: ex. 5. new lease, plaintiff to Gaudesi; ex. 6

mutual release between plaintiff and defendants, and ex. 7
surrender of old lease, defendants to plaintiff) were prepared
by Mr. Trueman, and sent to Mr. Fleteher Andrews for the
purpose, exeept as to ex. 5, of being exeented by the defend
ants,  All these documents appear to have been drawn in dup
licate, but the duplicates of exs. 6 and 7, which the plaintifi
signed, were retained by Mr. Trueman, and are not produced
Ex. 5, the new lease was exceuted by plaintiff and sent to M

Andrews for the purpose of having it exceuted by Gaudesi
Mr. Andrews apparently had the other copies of exs. 6 and 7
exeented by defendants,  His firm signed the consent, ex. 4
and sent it to Mr. Trueman, with a cheque Tor $1,050, ex, 9,
pay the arrears of rent.  This cheque was endorsed by M
Trueman's firm, the payees and delivered over to the plaintifi
who cashed it himsell on April 5. Now, the cheque is dates
April 4, as also is the consent to dismiss the action.  This con
ent is in duplicate, one copy was produeed at the trial by th
defendants, ex. 4, and the other is on file in the suit papers
shewing it to have been filed with the prothonotary on Octobe
16, 1913, This, | take it, must he the plaintifi’s copy. DBotl
copies are signed by each of the respeetive solicitors,  There |
no evidence to shew when the plaintiff’s solicitor signed then
but they were probably so signed before being sent to Mr. An
gned them for his elients, the

drews, who then, no doubt,
fendants, and returned one copy with the firm's cheque, ex

to Mr. Trueman. The other papers would probably take som
days to complete, but the payment of the arrears of rent an
dismissal of the defendants’ action were promptly carried ou
in pursuance of the settlement.  The plaintifi: at onee got
that he was intended to get as the result of this settlement, ¢

15 DLR.|

pt Gand
15 qn 1
stion
citor’s |
plaint
us of tl
Gand
I'lie plaint
to dishelie
closed |
mt the |
and w
Hed to s
Lechtzier
it to &
md my
d, Al
iy *?
tor, &
had th
e up b
ked to |
er Gan
plaantith a
the plaint
e Jew h

swears he

paid the p
I'he pl
wted for

suys to tl
hrought te
Las it w
He furthe
hrought it
fore the t
nohe inte
hat Gan
he alread

other, |
el canm
1w highly
the

statement
rangemen
£450, the

18 Leehtz



R 15 DLR MeKeows v, Lecnrzier
ol Gandesi’s signature to the new leas I'hat the plaintift MAN
i quite satisfiecd to aecept Gandesi as his tenant s heyond K. B
ht tion,  He signed the lease to him, ex. 5, and placed it in his
nd tor's hands in order that it mght be o uted by Gandes
N plaintitf, in his own evidene savs that it was one of th leRvow
il of the settlement that Gaudesi should become his tenant v
ol Gandesi certainly  was agrecable to hecom wh tenant
in plaintiff’ ealled Gaudesi as his witness, and 1 see no reason
10n shelieve his evidenes His version of the matter is that
of osed his deal for the theatre with the defendant Lechtzier
the 27th or 28th of March, 1913, wot the | tvom Leaht
108 nd went to work to fix up the premises, that the plaintifi
por | to see him and said I am tired of this fellow (meaning
nys tzier I don't want to look him in the face any more; |
I3 t to give the lease to vou To which Gaudesi replied, “*Go
dis nd make the lease out in my nam The plaintift’ then
6 All right, 1 will go to the lawyer and have the leas
i n I'hr or four days after this interview, Gaudesi's
ired tor, Symington, telephoned him that the plaintifi”s sohi
the | the lease ready and asked him, Gandesi, when | vould
nd ip to sign it Gaudesi says he was busy at the time and
lup | to let the matter stand for a day or two A\ few days
ntifl Gandesi says he went to the plaintift’s office, saw th
ced ntin .\[|w‘ \|4|'|-| that he VIS red *- 1o sign the IS to whieh
M plaintift replied I don’t want you any more, I will keep
desi | here meaning Leehitzier On cross-examination, e
vl rs he never refused to sign the lease from the plaintiff.
(. I the plaintift at least one month’s rent, and part of another
oot Fhe plaintift also ealled Mr, Symington, the solicitor who
My | for Gaudesi in the matter of the lease Mr. Svmington
nhf s to the best of his recolleetion, ex. O, the new leas S
late ought to him by Gaudesi, and that he advised Gandesi to sign
con s it would he better to get a lease direet from the plaintift
v th He further says that Gaudesi took away ex. 5 and afterwards
per hrought it back to his office, where it was found a few dayvs e
toh re the trial.  Now, the plaintift says that when he signed ex
3o intended to be bound by it if Gaudesi would sign it; but
re it Gandesi did not sign and refused to sign, beeause he said
ther already had a lease from defendants, and did not want an
A r. | find considerable difficulty in believing this statement
e o cannot accept it as against Gaudesi’s denial. It seems to
ex highly improbable that Gaudesi would take this position in
son face of his solicitor’s adviee, and in the face of his own
t a tatement that the sub-lease, ex. 8, was merely a temporary ar
d o ngement e plaintift also admits that Gaudesi paid him
ot #1450, the April rent; but says that he received it from Gandes
i, s Leehtzier’s agent, and that he gave Gandesi a receipt for it
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MAN. The receipt is not produced, and Gaudesi denies positively that time in tl
5B he got any receipt, alleging that he paid the rent by cheque and he met L
1913 that his cheque was reeeipt enough, The plaintiff also says that rent, at t
he refused to sign exs. 6 and 7, the release and survender, he for the 1
MEREOWN e Gandesi had not signed ex. 5, the new lease.  Delivery of Lechtzier
Lecmizin, ©X. 2 to Gaudesi is denied by the plaintiff, and also by his soli Lechtzien
citor.  The plaintiff, however, admits telling Gaudesi, either on any rent
' the 3rd or 4th of May, 1913, that if he would go and sign the Lechtzier
lease and aceept the smne condition as in the previous lease, he the plain
would grant him a lease; that such lease was then in Mr. True 1l 1l
man's office or Mr. Andrew’s oftice. At this time Gaudesi was mprobal
in possession of the premises and had already paid rent to the dant Lec
plaintiff. It is also elear, from the plaintiff's evidenee, that he that had
made an arrangement with Gaudesi as to eertain repairs to the still liah
premises on account of which $15 was to be allowed to Gaudesi from L
out of the rent, and this allowance was actually made, It seems and aceu
to me that such an arrangement was wholly inconsistent with Awain
the plaintiff's contention that Gaudesi was mers ly a subtenant he intem
of the defendants, and is strongly confirmatory of the defend- . with the
imts” position that Gaudesi was in faet the plaintifi’s own ten- consider
ant,  Now, the plaintift’’s whole objection is based on the faet that is t
that Gandesi did not sign the new lease.  He insists, as does the cons
his solicitor, that this was a term of the settlement, and because time, ha
it was not carried out there was in fact no settlement and no ants bae
agreerent binding on the plaintift to aceept Gaudesi and the cont
lease the defendants, 1 cannot aceept this view. I hold, upon which h
the evidenee. that Gaudesi was willing to sign the new lease, and must he
personally offered to the plaintiff to do so, and, though ther¢ not sign
may have been some little delay in this, it was not such as to that it
entitle the plaintift to recede from the arrangement with the lease sig
defendants under whieh he had got very substantial advantages Gaudesi
for himself without giving anything in return. To permit the advanta
plaintiff to do this would be inequitable in the extrems I thi
If the plaintift’s contention is correct, and he intended to required
hold the defendants to the original lease, it seems to me it was to a sur
his plain duty to have notified the defendants that Gaudesi leased
had refused to sign the new lease, and that the whole proposed served
settlement was off.  He did not do this, but stood by and al I thi
lowed the defendants to assume that the settlement had been s a e
carried ont in its integrity and that Gaudesi had been accepted stead of
by the plaintiff as his tenant.  And it was not until months af plaintift
terwards that the defendants were apprised of the faet that the of the
plaintiff still eonsidered them liable to him for the rent of the tenant
premises referred
As to this, the plaintiff says that on two occasions since hargain

the settlement, he asked Leehtzier to pay rent; but he is unable weight 1
to tell either time or place, except that onee it would be some aceepted
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time in the month of June, and again in the month of July when
he met Leehtzier near the theatre and just asked him For the
pent, at the same time telling him that he was still responsible
for the rent.  On this latter occeasion he says the defendant
Leehtzier just lnughed and walked away.  Now, the defendant
Leehtzier expressly denies that the plaintift ever demanded
my rent from him sinee the settlement veferved to. 1 accept
Lechtzier's statement upon this point in preference to that of
the plaintift, 1 think the plaintifi’s conduet in the matter sine
the settlement, and his dealings with Gaudesi, render it extremely
mprobable that he made the demands for rent upon the defen-
dant Lecehtzier on the occeasions he swears t
that had he been serions in his contention that Leehtzier was

0. It seems to me

still liable, he would then have taken steps to colleet the rent
from Leehtzier, and not have allowed it to continue i arrears
and aceumulate

Again, 1 think, it was the plain duty of the plaintifl, if
he intended to repudiate the settlement, which had been mad
with the defendants, to have returned to the defendants the
consideration which he had received from them in virtue of it
that is to say, he should have repaid the $1,050 and returned
the consent to the dismissal of the aetion which, up to that
time, had not heen used in Court, thereby putting the defend
ants back in their original position.  He did not do this, but on
the contrary. eleeted to retain all the henefits and advantages
which he had received under the settlement, and I think he
must be bound by it notwithstanding the faet that Gaudesi did
not sign the new lease.  As to this. I hold, upon the evidence,
that it was the plaintiff’s own fault.  He could have had the
¢ desired: he refused to allow

lease signed by Gandesi had |
Gaundesi to sign the lease, and he cannot now he allowed to take
advantage of his own wrong in this particular

I think that the defendants have done all that they were
required to do by the terms of the settlement to entitle them
to a surrender of the old lease and that they were and are re
leased from any further responsibility for the rent thereby re
1

I think there is no doubt that Gaudesi was in fact aceepted
s @ tenan® of the premises by the plaintifft in the place and
stead of the defendants. His possession was recognized by the
plaintiff, who aceepted rvent from him, not, 1 hold, as an agent
of the defendants, but on his own account as the plaintifi’'s

tenant.  This position is further confirmed as I have before
referred to, by the faet that the plaintiff made an independent
bargain with Gaudesi as to repa a thing which has some
weight with me in reaching the conclusion that the plaintiff had
aceepted Gaudesi as his tenant, 1t is true that the plaintiff says

7

MAN.

K. B
19013

23

McKrows

Lecnrzien

Curea

. o

. “."

{ 1]
g
|

1 |
b il

L

T




24

MAN

K.B
1013

MeKpows

Lrecnrzivn

Carran, 1

MAN

K.B
1913

Statement

DomiNioNn Law Reports [15 D.LR.

Lechtzier was present when this arrangement as to repairs was
made : but Leehtzier denies this.  Even if Lechtzier was present
and did not objeet, why should he objeet, in view of the settle
ment by which his further responsibility as a tenant had eeased
ind that of Gandesi had been aceepted by the plaintiff’

There is sufficient evidence upon which to hold, and | do
hold, that there was a surrender of the demised premises and
of the unexpired term by act and operation of law hefore the
rent sued for bheeame due. This is a complete defence to the
plaintifi™s eanse of action, and | therefore dismiss the plain
tif's action with costs

Judgment for defendant

SIMONSON v. CN.R. CO
Wanitobe King's Beneh, Metealfe, J.  December 5, 1913
L CONFLICT OF LAWS (§ 1 E 1—106) —ToRTS—PERSONAL INJURIES— I NJUR
IES SUSTAINED IN SISTER PROVINCE—LEX vort
As the fellow-servant doetrine prevails in Munitoba, an action by

the servant the master cannot be maintained in the courts

thereof  for injuries sustained in a sister provinee as the

result of the negligence of a fellow servant, notwithstanding that the
loci deticti wonld permit a recovery : sinee, in order to recover for
v tort committed in another provinee, it must be one that is action
Wle under the ler fori
Phillips v. } 10 B & S, 10045 and Machado v. Fontes, [1807)] 2

Qn followed ; Seatt v, Lord Seywo Lot Ex. 6l and Mosty

Fabrigas, 1 Sm, L, Cas, 391, Cowper ceinlly referred to.  Bat

compare Nie V. Nteatford Mill Building Co, (Ont,), 11 D.LR. 49.]

DoMASTER AND SERVANT (§ 11 E 4—-225) NEGLIGENCE OF FELLOW -SERVANT
CHANGE OF RULE BY STATUTE < EFrFecy

Nee, 31 14) of the Supreme Court Act, RS, 1900, ¢h, 52, abolish

ng the fellow-servant doetrine is not an Aet relating to procedure

merely but one varying or altering the previous law

N th v, C.PR Co. T Terr. L

s, applied. )
MASTER AND SERVANT (§ 11 E 4225 NEGLIGENCE OF FELLOW -SERVANT
INJURIES SUSTAINED IN SISTER PROVINCE-~LEX FoRi

A suit cannot be maintained vinst an employer for personal in

juries sustained by an employee in a sister provinee, as the result of

the negligence of a fellow-servant, where no action wonld lie at eommon
law under the ler fori, notwithstanding that the action would have
been maintainable under the lee loei delieti, if by reason of the fellow
in the jurisdiction where the action was

servant doctrine prevailing
brought the plaintiff would have had no cause of action against the
waster, had the accident occurred in that jurisdiction

Action in Manitoba by a railway employee against the com
pany in respeet of personal injuries sustained in Saskatchewan
as the result of the negligenee of a fellow-servant, and action
able under the ler loci delich

Judgment was given for the defendant,

15 D.L.
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DA Stacpoole, and F. F. Moutague, for plaintift
0. H. Clarke, K:( and €. W, Jackson. for defendan

\ETeaLre, o The plaintiftt sues for personal in) N
istained  while aeting as a brakemuan for th lefendant  at
dia, in the provinee of Saskatchewan and says that at that
nd while engaged in shunting cars upon a siding he was
nt thrown from the top of one of the cars by reason of
n having been brought up with sudden jerk whiel
him from the roof of the car onto the track helo s
et nent iry 1
\mongst other dofenee the . wdant sets up tl
0 on cmployment I'here idence at the trial
ght find neghigenee of the servants of tl
nt I'he defendant urge hat tl TR
nee and that the cas withdrawn from the
reason of the fellow-servant ru I thought it ex)
! o mstru h iry that, for t purpose of the |
might, 1t they ound 1 1 isstume habihity I'h
turned verdic w #4.0 Con or tl Fend
ed for judgment notwithst ling tl erd

By eh. 13, see. 2 of the Ordinances of 1900, the legislature of

Northwest Territories enacted as follows

1 \ | {

I'his  Aet without variation carried " ! nd |
1ous stages subsequent hecame embodied in the Suprem
Court Aet of the Revised Statutes of Saskatehewan. 1909 eh

) 311, sub-se 14

h phantidl urge that thu aw o b ipphied e thas Clonr

t v of the place where the aceident ocenrred and that
therefore, he is entitled to a verdiet. Counsel for the det mt

irges, on the other hand, that this is a law of procedure only
I that as the fellow-servant rule applies in this jurisd on

¢ plaintiff cannot sue

It was admitted, in effeet, that unless otherwise provided

statute, the fellow-servant rule applies in the provinee o

Saskatehewan. By see. 12 of ¢h. 62 of the Revised Statutes of
Canada, 1906, the laws of England were applied to the terri
tories as they existed on July 15, 1870, in so far as they are not

aled, altered, varied, modified or affected hy statute ind

in effeet has been the law sinee the formation of the pro
nee of Saskatehewan
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May the plaintift, in Manitoba, maintain an action for the
tort committed in Saskatehewan
It is laid down in Halshury, vol, 6, para. 369, that, in respect

to a personal tort committed abroad

he English Courts do not assume  jurisdiction unless the act com
plained of is both actionable in England and at the same time not justi
fiable by the law of the place where it was done. It is not necessary that
it should also e actionablk in the ordinary sense) in the foreign country;
tois suflicient if it is wrongful and unjustitiable; although giving rise
to no civil proceedings for damages Ihus the foreign law may o« d
the act as of a eriminal nuture only, or it may require the institution of
penal procecdings as a condition precedent to the recover I damages

probabl n the first place, and eertainly in the second, the act, if tortious
by English law Il be actionable in this eountry

The law is discussed in the case of Seoft v, Lord Seymour,
12 Lol Ex. 61, where it was deeided that a British subject may
maintain in an English Court of law an action against another
British subject for an assault committed in a foreign countr)
although proceedings are alleged to be pending in that foreign
country in respeet to the sam I take it the effect of that

sion s that hough the law may not be identical in both

countries, still the action might be maintained in this juris
dietion and this Court give effect to the laws of the foreign
jrisdietion

In Mostyn v. Fabrigas, 1 Sm. L. Cas. 591, Cowper 161, Lord
Mansficld drew the distinetion between what was termed trans
tory and local actions, and he ¢ited an aetion which had bheen
triecdd before himsell against Captain Gambier, who, by the
order of Admiral Boscowen, had pulled down the houses ol
settlers who supplicd the navy with spirvituous liquors.  This
had taken place on the coast of Nova Scotia, where there were
no regular Conrts of judicature, and if there were, Captain
Gambier might never go there again

While it has been sinee decided that an English Court has
no jurisdiction to entertain an action to recover damages for

trespass to lands situate abroad, such decisions deal only with

the jurisdietion of our Courts over real pro

rty situate abroad

The ruling of Lord Mansfield eame under discussion in the
case of Phillips v. Eyre (1869), 10 B, & S. 1004, L.R. 4 Q.B.
and 6 Q.B. 1: where the action arose out of certain arbi

trary procecdings of the governor, Eyre, in the Island of
Jamaiea On the first argument before the Queen’s Bench,
Cockburn, CJJ, LR, 4 Q.1B, at 229, observed

No one doubts that the law as laid down by Lord Mansfield in Mostyn
v. Fabrigas, Cowper 161, is correct

The main question, however, in Phillips v. Eyre turned upon
the effeet of an Act of indemnity, passed by the legislature of
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determined by the law of the eountry where the aet is don
American Banana Co. v, The United Fruit Co,, reported at 16
Am. & Eng. Ann. Cas. 1047

The American rule is  further exhaustively diseussed in
Hervick v, Minncapaolis, cte,, at 16 N,W.R, 413, affirmed, 127
B 210 sub nom. Minncapolis, cte. v. Hervick, On appeal from

n order of the Distriet Court, Mitehell, J., says

Fhe plaintiff entered the service of defendant, in lowa, as brakeman

moone of its trains, to be operated wholly in that state While coupling
cars on his train in t discharge of his doty in that state, plaintifl was
njnred throngh the negligence of the engineer in eharge of the train under
stich cirenmstances as to give him a right of action under a statut f
lowa, which makes every corporation operating a railway in that state
liahle for all damages sustained by any person, ineluding employees of

| poration, in eonsequen of the negleet of nts. or by mis

I
management of the engineers or other employees of such corporation, when

stieh wrongs are in any manner conneeted with the use or operation of
! railway on or about which they shall be employed Ihis action was
brought to recover damages for the personal injury thus sustaine
that state he Court helow dismissed the action on the ground that the
right of action thus acerning under the statute of Towa conld onl I
enforeed in that state I'he eorrectness of this ruling is the only gues
tion involved in this appeal

[T neral rule is that actions for personal torts are transitory in
their nuture, and may be hrought wherever the wrong-doer may bhe foumd
el jurisdic of his person can be obtained Asx to torts which give
voright of action at common law, this rule has never been questioned

and we do see. why the transitory character of the action, or the

jurisdiction of the Courts of another state to entertain it, ean in any

manner be alfected by the guestion whether the right of action is statn
tory or common law. In actions er contractu there is no such distinetion
ind there is no good reason why any different rule should be applied in

wtions ca delicto, whenever, by either common law or statute, a right
of action has become fixed and legal Hability inenrred That Bability, if
the action be transitory, may he enforeed, and the right of action pursueld
in the Courts of any state which ean obtain jurisdietion of the defendant

provided it is not against the public poliey of the laws of the state wher

it is sought to be enforesd OFf course, statutes that are eriminal or
penal in their nature will only be enforeed in the state which enacted
then but the statute under which this action is hrought is neither, bwin

purely one for the reparation of a civil injury

Ihe statute of another state has, of course, no  extra-territorial foree

but rights acquired under it will always, in comity, be enforeed, if not
against the publie poliey of the laws of the former.  In sueh case law
of the place where the right was acquired. or the liahilit Wwis Wenre

will govern as to the right of action: while all that pertains merely to the
remedy will be controlled by the law of the state where the action is
brought.,  And we think the principle is the same, whether the right of
action be ex contractu or ex delicto

A few cases appear to lay some stress upon the fact that the statutes
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| debtor come minto his hands ipply these money pon
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iltering the previous law
In this I am supported by the language of Wetmore, J.. in
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Smith v. C.P.R, 7 Terr. LLR. 56 at 63, In diseussing this
ordinance he says

Ihe contention is that the operation of the ordinance is retroactive
and takes away from the defendants the right to set up the defence of

common emplovment. It is urged that this ordinance is merely one atfect

ing procedure and is therefore retroaetive lso that the lan 1we of the
ordinance indicates that itsis intended to be retroactive I cannot agree
that the ordinance merely affects procedure

Counsel for the plaintift urges that under the American
rule the aetion is maintainable and that I s

would apply that
rule.  Dicey, at pp. 645 and 647, enunciates the English rule

as follows

Rule 178 An act done i e mtry is a tort, and actionabl
18 such in England, if it is both
1 wrongful, i not  justitiable weording to the law of the
foreign ntry where it was done, and
2y wrongful, i wtionable as a tort ceording to English law
mnoact w b, if done in England, would be a tort
Rule 179 An a ne inoa foreign connt is not a tort wetionable
s such, in England if it either,
1) is innocent, i ustifiable, ace ng to the law of the country

where it was done, or

2) s an act which, if done in England, would not be actionable as

In support of this rule he ecites the English cases already

reviewed, and also the case of Machado v, Fontes, [1897] 2 Q.13

at 231, This ease reviews the leading English cases, At page
234, Righy, 1

SAVs

Willes, 1. in Phillips v, | laving down a rule which he ex
pressed without the slightest modifieation, and without the slightest doubt
as to its correctness: and when yvou consider the eare with which the

learned Judge prepared the propositions that he was about to enunciate

I cannot doubt that the change from wetionable in the first braneh of

th nle to ustifiable™ in the second hrar of it s deliberate

The negligent aet is not such that if it ocenrred in Manitoha
it would sustain an action in tort as against these defendants
[ am unable to follow the plaintiff’s counsel in his argument
that it has been made ““aetionable™ so as to come within the
rule recognized in England.  The statute to which he refers is
not only limited in the amount recoverable, hut is special in its
application and does not support an action in this Court

I think I should follow the rule as laid down in Dicey
and the English eases eited.  There will, therefore, he judgment
for the defendant with costs

Judgment for defendant

15 D.L
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MAN, Without entering upon the question whether a warranty
CA can here he implied in law, it is urged that there is evidence of 14, too
p an express warranty on the subject of fitness of the traction of the
— engine mentioned.  The learned trial Judge appears to have l‘"' tra
locier far as

found this in the contraet, but it scems to me that the pro

Fnosesox.  Vision as to the letting of the nse of the traction engine and that th

plowing outfit, for all plowing done on the land exeept break ”"' t0 1

Cameron, 1.A (
' ing as mentioned in the lease, is treated as a speeial matter, and that th
tion ing

stands outside the anteeedent general term that the whole im
plements are taken over in good working order.  But there ap e 10
pears to be evidenee supporting the assertion that there was

dehors the doeument and eollateral to it, a warranty or condi

tion that the engine was in good working order. This the plain In 1
tifl” states plainly at p. 18, The plaintiff saw the engine hefore assertion
the lease was executed I asked him (the defenda if it as i owal
was in good working order, and he said *Yes, vou have nothing the well
to do hut to flop the fly wheel and away she goes.” That is what 215, at
he said.”  The importanee of the engine as a factor in the i

transaction is shewn by the plaintifi at p. 310 If he had had

the engine in od working order he would have been able to

put in the 100 acres of flax which, it would seem, was in con ,‘,,‘,,'
templation at the time he exeented the leas The plaintifi’s " ich
story is corroborated to some extent by the evidence of Douglas cise his ji
Tocher, pp. 58 and 59, The defendant knew it was anticipated Penjm
that flax should be sown on some portions of the land, p. 83 The
It is true that the defendant denies that he warranted the en 1914
gine in any particular, p. 100, but at p. 101, in answer to the ferred te
question, **1 suppose you were guite justified in saying it (the e
engine) was working all right.”" he answered, 1 told him it s e o
was working all right and further, to the question, **1 am ,y
asking you what you said to Tocher., Did you tell him it was rinel
working all right in the fall of 191177 he answered, 1 might

have,” “*And represented it would do the work he wanted it .\""l‘
to do in 19127 to which he answered, ** I simply told him what PR
the company told me.”” The defendant diselaimed any inten SHRIE

. ) ‘ that it sh

tion of iving the plaintift a ploughing outfit **that was not
o considera

any  good .

] N plying th
It is to be borne in mind that the plaintiftt was taking over )
ahove-quo
under the fease two and a quarter sections “I. land, an area arriving
partly unbroken) demanding a large foree of horses or con
not merel

iderable motive power for its cultivation, and there were not l
knowle

sufficient horses there to do the work which ..—I
\ the

unworkable, the de
fendant gave some days of his time in attempting to put it i

When the engine was discovered te opinion aj
mer, not a

order, but without suceess, and finally went to Winnipeg t and opera

secure the services of an expert, who, after trying several days

ticular
This e

also failed and a new (ngine was sent forward, arriving July
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14, too late for the season of 1912, It seems to me these aets

of the defendant throw some light on the view he then

the transaction.  Upon consideration of the whole evidenee, so
far as it concerns this branch of the case, | take it as established

that the defendant, during the time of the bargaining leading
n to the written contraet, in substance made the assertions

that the engine was in good working order, and that this aftirma
on induced the contract. The assertion, therefore, seems to

come within the old definition given by Holt, )., that

- ) the tir
In Heilbut Buckleton, 11913 A.C. 30, the affirmation or
St n there in question was held not to have been intended
8 rranty.  We find in that case a eriticism of a passage in
1l known case of De Lassalle Guildford, 11901] 2 K.B
15, at 221, v re it was held that
I the buyer )
' n a matter of h the vendor | pecial b i
the buyer may | pected al have an opinior 1 to exe
\ ment nth former 15t ' L it n the latte
' N t A\. L. Ss M t |
e use of the term “‘decisive test Lord Moulton says
19130 ACL at po 50, cannot be defended, but the features re
fer | to
N f
b di f 1 talit the « n 1
f I i be universally true

\ceepting as the faet (as | think we must) that the repre

sentation was here made as the plaintifft asserts and in the
stances disclosed, 1 think it follows it was the intention

tl it should be a warranty. That is my view, as stated, on a
msideration of the whole evidence bearing on this point.  Ap

1 ng the features brought out by A. L. Smith, M.R n the
ove-quoted and eriticized passage as ‘‘eriteria of value’ in

reiving at a deeision, it must be said that the defendant was
not merely asserting an opinion upon which he had no special
nowledge, for this he elearly had, and it was not a matter on
hothe plaintiff might reasonably be expeeted to have an

opimon and exereise his judgment, for the plaintiff’ was a far

mer, not a mechanie, and was not familiar with the construction

I operation of gasoline engines in general or this one in par

ticular

Fhis lease did not cover the whole ground of the eontract

MAN

C.A

1913

focunen

Cameror
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MAN and did not contain all its terms.  There is nothing in it as to
‘.”\— the condition of the engine and ploughing outfit, though its
1913 proper condition was a matter that was most important, if not

1 it
case, theretore, seems to come within the decisions wherein

essential, to the making of the lease, and, in faet, induee
Focnen The

o
fuosmesos.  parol collateral agreements ontside written  documents  have

heen allowed in evidence and given effeet to by the Courts,
viz.. Morgan v. Griflith, L.R. 6 Ex. 70; Evskine v. Adeane, LLR
8 Ch. 756 Angell v. Duke, LR 10 QB 174, and D¢ Lassalle
V. Guildford, 11901 2 KB, 215, which, on this question, are
not at all affeeted but rather confiemed by Heilhut v, Buckleton,
[191:3] A, 30

In my opinion, therefore, the plaintifi’ has established here

Cameron, J.A,

an aflirmation intended as a warranty that the traction en
gine was in working order.  This warranty contradiets no term
of the written document, hut is collateral to it, not in the sense
of heing subsidiary, hut of bheing independent of, and not in
consistent  with it It would be impossible, in the cirenm
stances, to give the representation the effeet of simpler com
mendatio, 1t was a positive affiemation intended by the de
fendant to operate as a warranty, and was acted on as such
With regard to that part of the appeal direeted against the
portion of the learned Judge’s judgment relating to the thresh

g agrecment «

F 1012, 1T am of opinion the appellant also fails

I think the whole appeal must be dismissed with costs

\ppeal dismissed

N.S HALIFAX AUTOMOBILE CO. v. REDDEN
<O Nova Scotia N Court, Sir Charles Townshend, €., Meagher
1913 Lo I Ritehie, JJ Decemb 13, 13
1. Evioesoy SV B-520) — Paror—WRITTEN  AGREEMENTS —CUSTOM  O)
USAGH Frony vquiresn ADMISSIRILITY
Althongh a written agreement for the sale of without an
ambiguity, and complete under the Statate of Frands, cannot ordiy
arily be varied pdded to by parol evidenee, trade terms in sueh w
ereement m splained by g evidence as for example what i
known to the trade as an automobile “fully  equipped
Nwain v, Leawan, % Wallaee 250, 271 Ma all v, Lynn, 6 M, &
W. 100, referred to: and see Kelly v. Nepigon, 8 DR, 116,
2. CoNTRACTS S D145 PARTICULAR  PHEASES < IMPOKRT OF “FULLY
EQUIPIE AUTOMORILE SALE—T1Res
An agreement in writing for the sale and purchase of an auton
bile “fully equipped” was held on the evidenee not to include ot)
than plain tires
Statement Avrean from the judgment of Russell, J., in favour of d

fendant in an action for goods sold and delivered

The appeal was allowed, Lozauey, J., dissenting

JoJ. Power, K., for appellant
R. T. Macilreith, for respondent
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Ciarnes Towssnesp, (L) I'he plaintiff has sued
t for goods sold and delivered at his request, v
1 ne rear ring f )
r Dunlop 34 | | IRLU
(
By four D t SR ' (T
| \ plai
I no dispute as to the faet that defend of 1l
plamn nor as to tl ! irn ol the I L. nor
heir prices.  Nothing need In il o the spring just
ole matter in controver | on 1 | 1
t the defendant, on D nl Gith, 1912, @« )
P n ( ! wtl pur n
| hy tl ter hiel | |
Wi lefendant witomol No. 66 nd
n iyment for No. 69 Roadster, fu quipped
t el that tl 1omohi 18 to | upphied
r Dunlop 34 x 4 tion ti now sued I'l
npat ny this cor tion, ¢l ng that a fully
tomol meant on 2 | notir I'l
r I in Hah Marel I defendan
nt when it was un I, and in the ear to
It ime fro 1 Ia ' \ (] |
! res on the wheel While in tl t wmnager
iht hy Mr. Kane's o r. took « he plain and put on tl
tion 1 hich I furnished | the pl
! Mr., Km tha thou wo months alt
1 S il tl ‘ ndm sked him to put Dunlop
tires on tl 1o, and that he rreed tosupp hem in
plan § wiiel ¢ mid th 1
pri charged for, but t rt of tl ) il
! I'l fendant swears that | s 1o re |
| th D op m ! nd tha t was so
vle the bargan I' ! hus omj
lietion on the main faet in tl N ind the » fan
1o to corrobor either of 1l 'he learned trial
irther reports for the inform m of this Cour hould
meapp that s d ston in | mir of th ndant
1 | ' I
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N.S. If there was nothing else to guide us in this case than these T
. s iten
Q0 direet contradictions between parties thus evenly balaneed as o
" are easl
1913 to eredibility by the learned Judge, I should have felt the same | te
: docume
- embarrassment in deciding where the trath lies, but in draw il
\ . agreeme
HaLIFAX ing inferences from the whole transaction 1 think my conclusion Ve
AL TOMOBILLE " ””“:\ W

o would have been the other way. In my opinion, however, the filled
: o illed in

o question must necessarily be settled from a different standpoint 5
RepbEN . not he {
and on safer ground .
factory

The original contract between the parties. on December 6 ot

ed,

1913, was in writing and required to be so under the Statute

of Fraud. The contract is signed by the defendant, and, leay traction

ing out for the present immaterial parts, reads as follows: et evide
It is hereby agreed that we take over one No, 60 in exchange and give At least

No. 69 Roadster fully equipped for $250 to hoot ward an

J. K. Renpex part of t

This is a complete agreement under the statute for the sale by parol

of goods without any ambiguity, and | submit eannot be varied existenee

or added to in any way whatever by parol evidence, which was tended a
wrongly received on the trial, although ohjected to hlanks,

The learned trial Judge says omissions
and deed

paired t

where

\ legal principle is invoked in favour of the plaintiff, to wit, that
parol evidence conld not be given to vary the memorandum in writing of

the agreement, but it is essentinl to the applieation of the rule that the

writing should have heen intended as a memorial of the bargain. 1 do tract 1s ¢
not think it was so intended. 1t was an order for one of the plaintifl’s not he af
antomobiles and purports on its face to merely nt's order No, 11 One |
It is signiticant that the blanks in the order as to tires and extras are not evidenee
filled in. Two of the terms of the arrangement are mentioned by way of this conty
memorandum, but that does not make it a memorial of the agreement be stood in |
tween the parties so as to integrate the transaction, to use Mr. Wig right T

more’s term, 1 do not think it was drawn up for the purpose of embody hat
that 1t is

ing the who pgreement of the parties, and if it was not, the other terms

Dunlop t

|
i of the agreement may be proved by parol evidence
i purchasec
! Now, with all respeet to my learned brother, I am wholly only in tl
f unable to aceept his views on the law in respeet to this doen ‘A Yoot
: ment., been refe
If his understanding of the law be correct, then it would The conte
be possible to vary or add to any written agreement, where writ follows
| g is under the statute, by parol evidence. Or it
might be said, as he says here, without any evidence to that Dated A
effect: ““that it was not intended as a memorial of the bargain.’ change in f
The defendant himself does not say so.  All he contends is that There
| something else was ineluded, but not specified.  If it was not were in it
: intended to express the terms of the agreement, why was it ther they
! signed by defendant? Why did it specify with such particular ing the m;
! ity the essential things to be given and received by each of the sistent wi
‘ parties thereto?  The learned Judge refers to the blanks in automohil,
|
|




on
the

int
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the items of ““tires’ and ““extras.”” 1t seems to me these hlanks
ire easily explained, even if neeessary to the validity of th
locument, which elearly it is not, It is to be noted that the

reement is signed on a blank form in which any particulm

things which are desired are to be filled in Axtras™ are not

d in as, presumably, none were wanted lires™ would
not he filled in as the evidence shews an automobile from the
factory is invariably equipped with plain tires, and it was
INNCCESSAry Moreover, if
cepted

traction tires, and the absence of that, to my mind, is the clear

fendant’s version is to he ae

1e should have had that column filled in with Dunlop
est evidence that the plaintiff did not agree to furnish them
At least the defendant will not now be permitted to come for
vard and say that something else was to have been supplicd as

part of the eontract which is not specified, and thus add a term

by parol evidenee. Then it is suggested in the decision that tl

existenee of these blanks indicates that this paper was not in
tended as a memorial of their agrecment. It seems to me that
blanks, sach as the intended date of the instrument and similar
omissions to fill in blanks, are « tantly found in agreements

leeds, and yet it was never t

nght that such defeets im

paired the validity of the eontract or deed but her pecially
vhere purposely left out because not required nd the con
tract is complete in all essentials on its faee, its validity conld

not he ted
One further point I may mention here, that while parol
evidenee was improperly received for the purpose of adding to

this contract, yet, so far as accepted to interp

t what is under

stood in the trade as an automohile complete, its reception was

right.,  The evidenee on that point is elear and uncontradicted
that it is one with plain tires which are supplicd by the makers
Dunlop traction tires are obtained, and in this instanee were
purchased by the plaintiff company, from another firm engaged
only in the tire business

A receipt by Mr. Kane, which was lost during the trial, has

been referred to by defendant as favourable te

his contention

The contents of it were orally proved by defendant himself as
follows
W. L. Kaxy
Dated March 28th. Received from J. K. Redden $250, automobile ex
\ in full

Fhere was some dispute as to whether the words ““in full”

were in it when signea by Kane, It hecomes unimportant whe

ther they were in it or not, as it does not assist us in determin

ing the main controversy as to the Dunlop tires

It is quite con
sistent

with plaintiff company’s contention that, so far as the
wtomobile is concerned, a receipt in full was given, but this

N.S
<A
0l
HavLiFA
oM
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leaves out the main question, the Dunlop traction tires, and
therefore does not assist us. It would seem hardly to be neces-
sary to cite authorities for the simple legal position I have re-
ferved to, but it may not be out of place to quote the following
from the case of Swain v. Leaman, 9 Wallace 254 at 271, in
which the Supreme Court of the United States says:—
Numerous authorities sanction the principle advaneed by complain
ants in eases not within the Statute of Frauds, and which fall within the

general rules the common law, and in such cases it is held that the

parties to an agreement, though it is in writing, may at any time before
the breach of it, by a new contract not in writing, modify, waive, dis

solve or annul the former

cement, if no part of it was within the
Statute of Frauds (citing cases Reported cases may also be found wher
the rale is promulgated without any qualification but the better opinion is
that a written contraet for the sale of goods falling within the operation
of the Statute of Frands cannot be varied or altered by parol: that where
a contract for the bargain and sale of goods is made, stating a time for
the delivery of them, an agreement to substitute another day for that

purpx must, in order to be valid, be in writing

There is express decision in the case of Warshall v, Lynn, 6
M. & W, 109,

that the terms of a contract for the sale of goods falling within the
operation of the Statute of Frauds eannot be varied or altered by parol

and where a contract for the bargain and sale of goods is made stating

time for the delivery of them, an agreement to substitute another day fo
that purpose, must, in order to be valid, be in writing

This ecitation, of course, merely states in clear language the
well-settled rule of law, especially where attempts have beer
made to evade its foree by parol evidenee of some other term as
here

Before concluding, there is another observation 1 wish t
make on a rule which, in my opinion, should have guided th
learned Judge here, that is to say, on whom did the burden o
proof lie in this case? The plaintiff's case was not disputed
that he had sold defendant the four Dunlop traction tires. Th
defendant met the claim by setting up, that while it was tru
he got them, yet they were ineluded in the bargain for the ne
automobile,  The plaintiff company denied this.  Tae burds
then fell on the defendant to establish this defenee by superio
weight of evidence,  There was none, and the trial Judge i
forms the Court of Appeal that he believes both Kane and Re
den to be “*entirely honest and candid,”” and that he made h
finding, not from any impression of the credibility of the wit
nesses, but from the inferences he drew, in which, as alread
stated, I think he was wrong. However that may be, defenda
not having satisfied the burden of proof must fail in his d
fenee.

15 D.L
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I am of opinion this appeal should be allowed and judgment
helow should be reversed with costs of the action and trial and

on this appeal

Mesaier, J., read an opinion, holding that the terms of the
contract were against defendant If there was anything in
the bargain to vary these terms it should have been inserted
Having received the goods, the burden lay upon defendant of
shewing either that they formed part of the contraet, or that
they were otherwise paid for., If there were two contracts, one
for the ear and another in respeet to the tires, the receipt did
not help defendant out.  He was driven to the conclusion that
lefendant had not satisfied the burden of proof resting upon

i, and that the appeal must be allowed

Rrrcme, J The agreement set up by the plaintift’ is
ood  agreement with the Statute of Frauds It is not at
tacked, but the defendant secks to vary it. 1 am of opinion, for
the reasons set out in the judgment of the learned Chief Jus
tiee, that this eannot be done, and that, therefore, the plain

1 are entitled to recover $104.60, the balanee due for the
Dunlop tires.  In regard to the elaim of the plaintiff for $3.50, 1
lear that the

spring was not to be paid for if the broken spring was i

am of opirion that it is not recoverahl It is ¢

turned. A spring was returned which Mr. Kane aceepted as
the spring

Subsequently, an officer of the company, who was not called
as o witness, is stated by Mr. Kane to have refused to ratify the
action of Mr. Kane in aceepting the spring. [ think the inei
dent ean properly be held to have been elosed by Mr. Kane's
wtion in regard to it, and that he had authority to settle this

small matter

LoxGLey, J. (dissenting In this case an elaborate judg
ment has been given by Mr, Justice Russell, in which, amid eer
tain contradietions in the evidenee, he makes a elear finding in

wvour of the defendant., I think that his findings are most
reasonable and just, and that there exists no reason for dis
turbing them

I'he defendant in his evidenee testifies as follows

Phis is what was said, 1 was to receive this Roadster with the Dunlop
traction tread tires for a five passenger 60 model and $250 It was an

ange I was to give a five passenger car It was agreed that | was

receive a Roadster model with the Dunlop traction tread tires for the

|

Id five passenger 60 model and $250

The plaintiff undertakes to contradiet this, and the Judge

as assumed the responsibility of finding for the defendant.

HavFax
\UToMORILY
Co

Renpes

Meagher, J

Longley, J
tinsenting
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A contract can he explained exaetly the same whether it is
written or not. I know of no reason why his judgment on this
point should be overruled, although he does report that both
parties, in his judgment, were honestly inelined

In my opinion the appeal should be dismissed.

Appeal allowed with costs,

Loxarey, o1, dissenting

ALBERT v. MARSHALL

Nova Scotia Bupreme Court, 8ir Charles Townshend, €. and Russell, and
Ritehie, JJ.  November 20, 1013

Lo Bies Axn Nores (§ IV B—04) —PrESENTMENT—PLACE—NOTE PAYABRLY
AT BANK—NECESSITY OF PRESENTATION A1

An action cannot be maintained against the makers of a promis
ignated

sory note which was not presented for payment at a bank
in the bady of the instrument as the place of payment

[ Warner v, Simon-Kaye Syndicate, 27 NS 340, followed ;. Say
ders v, Nt. Helens Swmelting Co., 39 NSR. 3 distinguished: Ve
chants Bank v. Henderson, 28 OR. 360, considered: and see Annota
tion at end of this case.|

Arrean from the judgment of Meagher, J., in favour of
plaintiff in an action on three promissory notes for the sum of
$200 each, made by defendants in favour of plaintiff, dated at
Glace Bay, November 27, 1911, and payable February 7, Mareh
23 and May 7, 1912, to the order of plaintiff at the Royal Bank
of Canada, Glace Bay

Defendants, in their defence, denied, among other things,
that the notes were duly presented for payment as alleged

The learned trial Judge, in the jndgment appealed from,
held that the notes sued upon having been made by defendant
and his wife to plaintiff for a valuable consideration and heing
expressed to be payable at the Royal Bank at Glaee Bay, and
the promise to pay being a general and not a qualified one

presentment was unnecessary.

For this he referred to Sanders v. St. Helens Smelting Co.,
39 N.S.R. 370,

The appeal was allowed.

W. F. O'Connor, K.C., and A. D. Gunn, for appellant

H. Mellish, K.C'., for respondent.

The judgment of the Court was delivered by

The only question raised in this appeal was

Russenn
the question which has already been settled by the judgment of
this Court in Warner v. Simon-Kaye Syndicate, 27 N.S.R. 340
The notes were made payable in the body of them at the Royal
Bank at Glace Bay. In the case referred to it was held that no
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¢tion could be brought against the maker without presentation
it the place designated.  The point has been deeided in the same
vay in Saskatehewan, Alberta and British Columbia, so we ar
told.  1f the matter were res integra, and authorities, like wit
esses, were to be weighed and not numbered, it might be neees
saury to consider whether we should not follow the dictum of
Armonr, 1., to the contrary in Merchants Bank v, Hendiorson
2% O, 360, at 365, But we are bound by the deeision of om
own Court to hold that the plaintiff cannot sueeeed on the note

for want of presentation.  The case of NSanders v. St Hele

Smelting Co., 39 N.S.R. 370, did not, as the trial Judge says
lecide that the promise to pay was general and not qualified. |
loubt if these terms can be correetly applied to a promissor
e but that is a minor question, perhaps not worth mention
ng. The main point is that Sanders v. Nt Helons Smelting (

1NCSRL 370, merely raised a question of private international

r conflict of laws. It was held that the interpretation of
the aceeptance must be determined by the law of the place where
he bill was aceepted, and that the bill in that case was acceepted

England.  The case could, therefore, throw no light on the

jiestion as to the duty of the holder of a note payable in Nova
Seotia

The appeal has to be allowed on the prineiple of stare
s, and judgment entered for the defendant

Lppeal allowed

Annotation—Bills and notes (§ IV B—94 Presentment at place of pay
ment

| Bills of Exchange Aet, R.SA WM 110, s 83 ™
follows
B3 Where a promissory note is in the body of it made pavable at a
ular place, it must be presented payment at that place
2) In such ease the maker i discharged by the omission t
nt the note for pavment on the dav that it matures: but if an

boor action is instituted thereon against him before presentation, the
thereof shall be in the diseretion of the Court

1) If no place of payment is specified in the body of the

note
ntment for payment is not necessary in order to render the maker
Liable,”

Sub-see, 1 of see. 87 of the English Aet reads Where a promissory

is in the body of it made payable at a particular place, it must b

nted for payment at that place in order to render the maker liable
In any other case presentment for payment is not

r the maker liable

necessary in order o

And by section 52 (2) of the English Act, where a note is payable on

A day eertain, the maker will not be discharged beeause the note is not
ited on that day: Chalmers, Bills of Exchange, 7th ed., 300

Faleonbridge, on Banking and Bills of Exchange, 2nd eod. (Can.) 701

A Fhe provisions of the English Act, just referred to are declaratory

\LBER

Marsian

Annotation

Bills and
notes—Pre

sentment
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Annotation (confinued)—Bills and notes (§ 1V B—94)—Presentment at
place of payment.

of the common law, as interpreted in Rhodes v, Gent, 1821, 5 B, & Ald
204, and Anderson v, Cleveland, 1769, 13 East, 430, namely, that the pre
sentment at the place named before action is essential, if a note is made
1 by

any delay in such presentment short of the period fixed by the Statute of

payable at o particular place. although the maker is not discharg

Limitations: but in the case of a note payable generally, no presentment

or request for payvment is necessary to charge the maker of a note; he is
bound to pay it at maturity, and to find out the holder for that purpose
Walton v, Mascall, 1844, M, & W, at 458, 4 R.C, at 488

It has been held that the omission of the words “in order to render

the maker liable” from the Canadian Act, have not the effect of making

it unnecessary to shew presentment as against the maker, and that pre

sentment at the proper place or facts excusing such presentment must I
averred and proved: Croft v, Hamlin, 2 B.C.R, 333

ird to the

Iliere has been, however, great diversity of inion in r

meaning and effect of the latter part of subsee. 2. This clause, which
was added to the bill in the Senate, is immediately preceded by words

which excuse presentment on the day wment but not presentment at

the place of payment, It refers to a suit or action before presentment, and
wus terms, 1 it means

vet does not provide for sueh a case in unambig

thut an action may be suceessfully brought before presentment, it makes a

distinet change in (e law In Croft v. Hamlin, supra, the Court held
that the clause had not effected such a change I'he same conelusion was

reached by the Supreme Court of Nova Scotia, which laid stress upon
the peremptory terms of subsee. 1: Warner v. Nimon-Kaye, 27 NS.R
340; followed by Newlands, J., in Jones v. England, 5 W L.R. 83 \¢

rticular

cording to the view adopted in these cases & note payab

place must be there presented before action brought  As against the

endorser it must presented on the day it falls due.  As against the

at any time before action brought, but present

maker it may be presente

ment at some time the commencement of the action must be proves
or the action fails

that if th

Ihe provision as to costs means, according to these ca

tment is proved, the Cour

maker sueceeds, on the ground that no p
secessful suitor.  Ru

may deprive him of the costs usually given te
sell, on Bills of Exchang
the provision as to costs “ingenious, but far-fetehed.”  Falconbridge, a

(Can. 1909, p. 200, calls this explanation «

¢ with him in regar

to this says (page 702 ‘One may perhaps ag
to this remark and vet find it difficult to believe that the Legislature ha
effected an important ehange in the law by the insertion of words of su
profound obscurity, It is not easy to see why the Legislature did n
express itself more clearly if it intended to do away with the necessit
for the presentment which is so clearly directed in sub-sec. 1. On tl
whole it is as easy to accept the explanation above indicated as to t

costs as it is to reconcile sub-see. 1 with the view that the maker may

sued, although no presentment before action takes pl

A different view of the meaning of the section has been taken in sor

of the cases,
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Re SMITH
(Decision No. 2.)

Gutario Supreme Court (Appellate Division), Mervedith, CJ1.0. Maclaren
Magee, and Hodgins, JJ. A, December 17, 1913

LooWines (81 F—60) —Contc—WHAT SUFFICIENT TO INDICATE REVOCA
TION OF WILL,
A will is revoked by a codicil only in so far as an intention to re
voke is expressed in clear and unambiguous terms hy the testator
[ Hearle v, Micks, 1 CL & F. 20, 24, followed; Re Smith, 11 D.L.R
20, 4 O.W.N. 1115, reversed.]

Avrpean by Dale M. King, exceutor of Bertha Hope King,
the deceased daughter of Emma Josephine King, deccased, from
the order of Middleton, J., K¢ Smith, 11 DR, 20, 4 O.W.N,
1115, declaring the construetion of the will and codicil of
Emma Josephine Smith

The appeal was allowed

1. F. Hellmuth, K.C'., and €. A, Moss, for the appellant

E. D. Armour, K.C., and D. ('. Ross, for Elias Smith, Carl
Smith, and Vernon Smith

I J. McLaughlin, K.C., for the exeeutors of Emma Jose
phine Smith

MacLAREN, J.A.:—The faets are stated, and a very
complete summary of the will given, in the judgment appealed
from. In the paragraph summarizing the ninth clause of the
will it is stated that the division of the estate is to be made
when the youngest child attains the age of *“twenty-five.”” The
will says ‘‘twenty-one,”” and ‘“‘twenty-five’" is first mentioned
in the codieil; but in the result nothing appears to turn upon
this. In the same sentence the word “‘realise’” is used. This is
not the word used in the will; the exaet language there heing
the expression ‘“‘sell and convert into money.”” This may be
material when we come to consider the meaning of the same

word in the codieil.

I think the codieil can be best construed by taking it as a
whole and reading it with the will—endeavouring to ascertain
from the language used what was in the mind of the testatrix,
rather than by construing the different clauses or sentences
separately without regard to the context.

The following is a verbatim copy of the codicil, with the
punctuations in the copy certified by the Surrogate Registrar:

““Not feeling satisfied with the provision made in my will
for Bertha Hope Smith my only daughter, I hereby add this
"l“ll"!l.

“1 desire that the sum of six hundred dollars a year be paid
her out of my estate by my executor or exeeutors for her main-
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enance and education until she attain the age of twenty-five
vears, 1f at that time she should be married then for the re
winder of her lifetime I desire my exceutor or executors to

ow her for her own use and benefit the sum of four hundred
lollars & year unless the income realised through or by my pro
perty on division should yield more to each surviving child
or children should such be the ease then 1 authorise such divi

sion to be made, Bertha havi atained the age of twenty-five

vears as aforesaid.  Should Bertha remain unmarried then she

is to be paid the sum of six hundred dollars a year in gquarterly

instalments by my executor or executors for the remainder

of her life—Whatever my estate realises over and above the

payment of this bequest to Bertha and a provision made for

hushand and executor .J D Smith in my will
I

s to
equally divided between my surviving sons or their surviving
child or children as provided in my will

This bequest to Bertha is to supersede all others made i

my will, with the one exeeption of the provision made for
J D Smith my husband
Following the bequest to Bertha | solemnly charge m)
executor or executors with a provision for Vernon's education
or profession until he attain the age of twenty-five vears.”
Signed and witnessed and dated the 16th July, 1894
It was agreed by the counsel on both sides that the real
question to be decided was, whether this eodicil dealt only with
the income of the estate of the testatrix, or whether it also dis
posed of the corpus. It was argued on hehalf of the appellant

that it had reference solely to the income, while it was con
tended by eounsel for the respondents that it practically re
voked the whole will.  The learned Jud has adopted  the
atter view, and held that ““the whole will is abandoned exeept

ing so far as it provides for the hushand.”

In the first paragraph of the codieil the testatrix states
learly what was her reason and motive for making it: **Not
feeling satisfied with the provision made in my will for Bertha

Hope Smith my only daughter, I hereby add this codieil.”’
She

says she adds a codicil to the will; no suggestion that she
Is practically revoking it exeept in so far as it provides for
her hushband. It is quite elear what she intended to accomplish
by it: it remains to be seen whether there is anything in the
mgnage she used to prevent effeet being given to her inten

n the will she had given no preference to Bertha over her
sons, either as to income or corpus. By the second parag
th

raph of
codicil she proceeded to earry out her expressed intention by
viving to Bertha $600 a year until she was twenty-five; and by
the third paragraph of the codicil she gives Bertha priority
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for this sum next after the provision made for her husband, and
it would be payable out of corpus if the net income was not
sufficient to give the husband his $750 a year and Bertha her
$600

If Bertha was married when she attained twenty-five years
of age, her preferred income was to be reduced to $400, unless
the income of her estate realised on a division more than $400
for each child, in which case a division was to be made; each
of her four children in that event receiving an equal sum of
over $400 a year. If Bertha remained unmarried, then she was
to bhe ]luitl $600 a year for life,

I quite agree with my brother Middleton that down to this
point the eodicil deals exelusively with income, save that Bertha
would be entitled to receive her $600 out of the corpus if the
income were insufficient; but I fail to find anything in the
concluding sentence of the second paragraph or in the third
paragraph of the codieil to justify his conclusion that they refer
to corpus and not to income.

There is nothing in the instrument itself to suggest that
the testatrix was proceeding, in the last sentence of the second
paragraph. to take up a new subjeet, or that she was about in
a few words to write something that was entirely out of harmony
with what she had previously written or with her expressed
desire at the beginning of the codicil, or that she was about
practically to revoke the whole will, except in so far as it pro-
vided for her husband, as the learned Judge puts it. I am not
surprised that he had hesitation in coming to such a conclusion
or that he could not surmise why the testatrix should have so
determined.

He seems to have been influenced almost entirely, if not
wholly, by the meaning which he attached to two words used hy
the testatrix, namely, ‘‘realises’ in the last sentence of the
second paragraph and ‘“‘supersede’” in the third.

He assumes that the testatrix used the word ‘‘realises’’ in
the sense in which he has used it in his judgment in his summary
of the will—the conversion of real and personal property into
cash. In my opinion, the testatrix used it in the same sense as
she had done in an earlier part of the second paragraph, where
she speaks of the *“income realised through or by my property,”
and that she was simply providing for an equal division among
her three sons or their children of the surplus income of the
estate after payment of the annuities to her husband and to
Bertha.  Another diffieulty is ereated by his conelusion that
this division referred to the corpus. If so, when was it to take
place? No time is mentioned; but the language points to an
immediate division after the death of the testatrix, which is
quite inconsistent with the scheme of both will and codicil.
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It would appear to have been her use of the word “‘super
sede’” which chiefly led the learned Judge to the conelusion that

the whole will was abandoned exeept in so far as it provided for

the husband. 1 think a reading of the sentence with what
precedes and follows makes it abundantly clear that the testa
trix used the word in its original and etymological meani

to sit above, be superior to, precede, or have priority over™
a meaning which, according to standard dictionaries, it still re
tains, She merely meant that the three preferred bequests were
to rank as follows: first, her hushand; second. Bertha: and
third, her son Vernon for his education or profession

Another objection to the interpretation put upon the eodieil

by the judgment appealed from is, that it would indircetly re
voke all the special bequests of heirlooms, jewellery, silver, and
furniture made by the testatrix to each of her children, and
would wholly deprive Bertha of any share in them, although
her mother gave her an equal share of the furniture with her
brothers and as mueh of the other articles as her three bhrothers
together. These bequests are made in the will with great par
ticularity and detail, giving special articles to ecach of her
children, and oecup;’ no less than five clauses of the will, and
nearly as much space as does all the rest of her real and per
sonal property. It is little wonder that counsel for the sons
shrank from the necessary application of their theory of con
struction to these portions of the will

To my mind this theory of interpretation is wholly at vari
ance with the entire seope of the codieil. It is quite apparent
that the testatrix had one leading object and purpose, namely,
that of assuring to Bertha a more generous income, and there is
no language in the codieil to lead to the conclusion that she pro
posed practically 1o revoke the will in so far as it conferred
benefits upon Bertha, but the contrary; that she meant simply
15 she says, to add a codicil in the express interest of Bertha;
and, in my opinion, the language used by her in the codieil
carries out this intention, and effeet should be given to it

Furthermore, there is nothing in the codicil to suggest that
there was any intention to revoke the will.  If such had been

intended, it should have been expressed in clear and unam
hi

mous terms.  This canon of construetion has been laid down
many times by the highest authorities, and was well expressed
by Chief Justice Tinda! in Hearle v. Hicks (1831), 1 Cl. & F
20, at p. 24

I would, therefore, reverse the judgment appealed from, and
make a declaration in harmony with the foregoing, that the
exccutor of Bertha is entitled to share in the corpus of the
estate equally with the sons of the testatrix, Costs of all parties
out of the estate; those of the executor of the testatrix as be
tween solicitor and elient,
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ONT. Megeprrn, (CJ.0., and Hopeins, J.A., agreed with the judg
S0 ment of Macrages, J.A,

— Macek, J.A.. was of opinion that the appeal should be al-
Ru lowed and the order appealed from varied by declaring that, in
the events which had happened, the deceased Bertha King was
Magee, LA entitled to an income of $600 a year until at least her marriage,
and thereafter to either that sum or the income of her share

Appeal allowed

SASK. Re CUMBERLAND ELECTION
<0 (Decision No. 2.)
1913 Naskatchewan Supreme Court. Haultain, €., Lamont, Johnstone, and

Brown, JJ November 17, 1913

1o Maspasts (§1 F—<B84a) —CONCERNING FLECTIONS—RETURN THAT ELEC
TON YoIp,

On an application by one of the candidates for a mandamus to a
returning oflicer who had made formal return that the election was
void, asking that the returning officer should be directed to return
that the applicant was the duly elected candidate, the court, on
tinding no material on which to so order, will simply dismiss the ap

\

plication, and will not use the ipplication as the means of issuing
mandamus to the returning oflicer to make return which of the
candidates was elected as shewn by the only poll | which had

heen properly kept, where no such general direction had been ap
phie ined the result of such a count would be adverse to the ap
plicant (Per Lamont and Brown, L1, on an equal division of the
conrt.)

2 Errerions (811 C—68 Resvrn RETURNING CANDIDATE—FAILURE

OF DEPUTY RETURNING OFFICER TO COMPLY WITH LAW NEGLECT TO
ENTER VOTE IN POLL BOOK

A returning officer will not be required by mandamus to return a
of eleetion in none

person as the eandidate elected, where eertificat
wlls were signed by the election « I as required by sec
\

I in the poll

of RSS, 1000, eh. 4, nor the v e
required by see, 33 of the statute, exeept poll where the oppos
ing eandidate receiy omajority of the votes cast

Re Cumberland Eleetion, 12 DL SIS, aflirmed. |

Arpeal, by W, (', MeKay, one of the eandidates at the elee
tion from the order of Newlands, J.. B¢ Cumberland Elcction
(No. 1), 12 D.LR. 818, 24 W.L.R. 717, refusing a mandamus to
the returning officer to declare the applicant elected

The appeal was dismissed on an equal division of the Court,
Haultain, C.1., and Johnstone, ., being in favour of allowing

the appeal, and Lamont and Brown, J.J., against

J.F. L. Embury, for the appellant
. M. Anderson, for the respondent

Hanltain, 0.3, Havvras, Ol An eleetion of a member of the Legis-
lative Assembly of Saskatehewan for the electoral division
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Re CoMBERLAND ELECTION

Cumberland was held on September 21, 1912 I'his elee
n was held under the provisions of the Saskatehewan Elee
noAet, RS.S, 1909, ch, 3, and the Athabaska Eleetion Aet,
NS, 1909, ¢h, 4 At the time and place appointed for
t purpose, the returning officer, having received the pell

oks from the several deputy returning oflicers, proceeded to

n them for the purpose of summing up the votes polled for
h candidate according to the provisions of see. 38 of the
ithaska Election Aet

Insfead of making a declaration of election and a return

nder sees. 39 and 41, the returning officer made the following

turn to the clerk of the Exceutive Counei

I ire election v
In all polls n rtificate received signed | puty and poll eler
In all polls but Lae la Ron s not | arried ont
Seetion 203 of the Saskatehewan Eleetion provides
v returning officer wilfully delays, negleets or refuse
I'o ndd up the votes; or
To declare to be elected the eandidate having the largest number
| | wsting vote where | by law 1 t T
o make the return as requi by this A f1l andidd .
| £ number of votes: the person aggri any vot b
1 leetion n pp! | fthe S ( t for
mus commanding the return | 1 form the dut \ )
hewn to have omitted
Ihe notice shall be served upon the return fMlicer and upon
wl Wis n fat 1t I n
In other respeets the provision hudicature A nd th
therem hall apply to s pplication
in thi t ' I at rimy n '

remedy of

I'he provisions of this Aet are made applicable to elections
under the Athabaska Election Aet, by see. 2 of the latter

On May 22, 1913, an application was made, on notice, on
of the appellant, for a writ of mandamus to compel the

ning officer to deelare the appellant to be the candidate

at the said eleetion, and to make the return to the elerk
Executive Conneil provided for hy see. 41 of the Atha
Election Aet
Fhis applieation was heard by Mr. Justice Newlands, and
refused by him, for the reasons stated in the judgment
ippealed from (Re Cumberland Election, 12 D.L.R. 818
Before considering the questions involved in this appeal,
he necessary to examine the several statutory provi
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«l. In the Cuamber

sions under which this eleetion was condue
land clectoral division, cight polling places are fixed by the Aet
see. 10, ¢h, 4, statutes of 1912 Polls were held at only four
of these places, but that is not a matter which concerns this
application, and in any event would not invalidate the election,
unless so held on the trial of an eleetion petition under the Con
troverted Elections Aet (Saskatchewan Eleetion Aet, see. 5

The manner of recording the votes is preseribed by see. 33 of
the Athabaska Eleetion Aet, which is as follows

he poll clerk shall write in the poll ook the fall name, the oeenpa
tion. and the residence of each voter, amd each voter shall, opposite
theret mark the figure | wecompanied by is nature or his mark

in the column for the candidate in whose favour the vote of such voter is
given

The procecdings at the elose of the poll are preseribed by

see, 3D

At five o'cloek on polling day, the deputy returning officer shall declare
the poll ol and immediately thereafter he and the poll elerk shal
in the pr ‘ fth indidates or their agents, sum up the votes given
to each candidate, and shall enter in the poll book immediately below
the last name recorded and sign a certilicate in t following form

We. the unders'gned deputy returning officer and poll clerk for the
polling place a here insert  deseript of 1 polling place f the
electoral division of Athabaska. solemnly are that to the best of our
knowledge and belief this (or the) poll hook for the said polling place con
tains a true and exact record of the votes polled at the above mentioned
polling place that w have faithfully recorded the votes v to each
cand date and that the number recorded for (here insert the name of
! lnt vias (and so for each of the candidates

The poll hooks are then forwarded by the deputy returning
officer to the returning officer, who will proeced to “‘add to
gother the number of votes given for each candidate from the
poll hooks of the several polling places returned by the deputy
returning officers’’ (Athabaska Eleetion Aet, see, 38

I'he furtl uties of the returning officer are stated in the

following seetions of the Act:—

i Athabasea, in pursnance of the w nowr as having the majority
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that preseribed by the several Eleetion Aets. They establish one
general prineiple
Fhat if o ballot is so marked that no one looking at it could have any doubt

for which candidate the vote was intended, and if there has been o com

plianee with the provisions of the Act according to any fair and reason
able construction of it, the vote should be allowed: West Elgin ease, 2 Ont
Elee. Cas. 38

In all these eases the eleetion was held in general compli
ance  with the provisions of the Aet, the regular method
of recording votes by ballots was followed, and  the ordin
ary and preseribed forms were used,  Here, in my opinion, we
have an entirely different state of affairs to deal with. There
has heen practically no complianee with the provisions of the
Act. A method of recording the votes has been adopted which
is not contemplated by the Aet, and differs essentially from that
preseribed.  The signature of the voter is an essential and in
dispensable vequirement.  In omy opinion, it is the essential re
quirement of the system, and without it a vote ean no more he
said to have b oen recorded than if the ballots were dispensed

with under a ballot system and the votes were recorded in some

other way

The returning officer was, thercfore, in my opinion, justified
in refusing to take this poll book into account. The mere
absence of the certificate of the deputy returning officer and poll
clerk required by see. 35 would not have justified the returning
officer in rejecting the poll hook If that had been the only
irregularity or omission, he should have sent the poll hook hack
to the deputy returning officer to have the omission supplied

2) Pelican Narrows. At this point the polling was con
dueted in the same way as at the Cumberland House polling
plaece and the poll book presents the same features. The abov
remarks and conclusions, therefore, apply to this poll hook

1) Anglican Mission, In the poll book of this polling sub
division the signatures or marks of the persons whose names
appear in the poll hook are lacking, and there is no eertificate
under see. 35, The same observations as in the two preceding
cases, therefore, apply

1) Lae la Ronge. This is the only polling subdivision in
which there seems to have been any attempt to earry out the pro
visions of the Aet. The names of the voters, their residence and
oceupation are properly entered in appropriate columns.  The
names of the candidates are also placed at the top of columns
which have been raled for that purpose.  All the voters whose
names are on the lists, exeept one, appear to have either signed
their names or made their marks, but all the signatures or marks
are written or made in the eolumn headed by the name of one
of the candidates, Agnew, while it appears from marks in the
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olumn headed “*MeKay ' that two of the voters intended to
for that candidate There is no ecertificate of the deputy
returning officer and poll c¢lerk, but this should have been ob

tained by the returning officer
In my opinion, this poll was properly held, and shews that

votes were regularly given for Agnew, one of the candi

lates. The other two votes were evidently intended for MeKay
it one of the voters did not sign his name or make his mark
imd the other made his mark in the Agnew column, while the
fignre 1 is put in the MeKay column.  The effeet of this is not
terial at the present time, but I do not think that cither of
ese votes should be counted
On these facts, I do not think that the returning officer was
stifiedd in making the return that he did, even if he had the
ht, under any cirenmstances, to declare an election void
h s, in my opinion, the excelusive funetion of a Judge act
under the Controverted Eleetions Aet As long as ther
¢ any votes to count, it was his duty to count them, and, hav

ng counted them, to make the declaration and return preseribed

I'he failure to hold a poll, or non-compliance with the pro
ons of the Act as to the taking of the poll, or any mistake in

f forms, does not invalidate an election unless so held
tribunal having cognizanee of the eleetion hat is, a

Indge of the Supreme Court (Saskatchewan Election Aet, seq
My conclusion, therefore, is, that the returning officer wil

v negleeted (1) to add up the votes, (2) to deelare to b

ted the eandidate having the largest number of votes, and
vy the Aet of the candidate
having the largest number of votes. If I am correct in this con
203 of the Saskatchewan Eleetion

Act, that the person aggrieved or any voter who voted at the ele

the return required |

lusion, it follows, under s

m had the right to apply to a Judge of the Supreme Court for
mandamus commanding the returning officer to perform the
luty which he is shewn to have omitted
Fhe application for a mandamus, which is the subject of
s appeal, was made by William €. MeKay, one of the eand

es in the eleeti

In my opinion, he can be deseribed as a
son aggrieved.  Even if the result of the polling was as I

found it to be, MeKay had a right to have the votes summed

p by the returning officer and a declaration and return made
him. If the returning officer had added up the votes, either

ndidate or any voter would have had the opportunity of

pplying for a recount by a Judge, who would have passed upon

validity o

the votes recorded or purporting to be recorded
e several polling places. He is also “‘agerieved ' in another

by being deprived of his right to file a petition under the

Erecros
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Controverted Eleetions Aet, by the failure of the returning

officer to make his deelaration and return

The duties mentioned in sub-clauses (a by, and d) of
see, 200 are not alternative. They must all be performed, in
order that the whole duty of the returning officer may be done
I he wilfully neglects one or all of them, he may he ordered to
perform one or all of them, on the application of an *‘aggrieved
person Because the appellant has asked for an improper
order under sub-clause () is no reason why an order under

under sub-c¢lause ) should not be made, it there has been a
wilful negleet on the part of the returning officer in respeet of
the duty mentioned in that sub-clause.  The plaintiff was wrong
in alleging that he was eleeted, and in asking for a declaration to
that effeet, but, for the reasons stated above, he is “aggrieved ™’
hy the failure of the returning officer to make a return, and it
having been shewn that a return should have been made, an

ould g

order o accordingly
The plaintiff, by his notice of motion in this case, gives notiee

of an applieation

for an order wisi that Nathan Settee, the returning
tion v shev s win in his capacity of returning officer ot the

said election, he uld not declare the said William ¢«

be the candidate elected at the said election, and make the return to the

clerk of the Executive Council of the provinee of Saskatchewan provided
for by see. 41, RSS ¢eh 4 ind for an order that the said returning
oflicer do deelare the said William € hark MeRkay to be the « 1

elected at the said election and do make return to the elerk of the Excen

tive Couneil of the provinee of atchewan provided for by see. 41
el 4. upon the ground that the said William Charles MeKay was the
andidate at the said election who was ted, as appears by the poll
hook used at the said eleetion, and the | s and documents on file with
the said poll books, with the elerk of the Executive Council of the provinee

of Saskatchewan, and upon the ground that the return made by the said
returning oflicer is void under the said Act

As | have praetically found that Mr. Agnew should have
heen declared elected, the appellant fails so far as his applica

tion to have himself elected is concerned. 1 think, however, that
he is entitled to succeed on that part of his application which
asks that the returning officer be ordered to make a return under
see. 41 of the Athabaska Election Aet

The first ground for the application, as set out in the notice

of motion, need not be considered, and was only stated in sup
port of his request for an order to have himself deelared eleeted
I'he second ground, “*that the return nade by the returning

offic
supports the application for an order to the returning officer
to make the return to the elerk of the Exeeutive Couneil
provided for by see. 41 of the Athabaska

rois void,”" is, in my opinion, well taken, and sufficiently

ction Aet, The

and po

leputy
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at the said election, and do make return to the clerk of the Executive
Council of the provinee of Saskatehewan provided for by see. 41, ch. 4,

upon the ground that the said William Charles MeKay was the candi

date at the said election who was elected, as appears by the poll book
used at the said election, and the papers and documents on file with the
said poll books, with the clerk of the Executive Couneil of the provinee
of Saskatchewan, and upon the ground that the veturn made by the said

returning officer i< void under the said Aet

This notice of motion informed the returning officer that at
the hearing the applicant would ask for two things: (1) for an
order nisi that the returning officer do shew cause why he should
not declare MeKay cleeted and make the return required by see
41 of the Aet: and (2) for an order that the said returning
officer do deelare the said MeKay eleeted and make the return
required by the said seetion.  The application is, not that he
declare MeKay elected or make the return required by the Aet;
it is, that he declare him elected and mal return,  If he
declared MeKay eleeted as asked in the notiee and make the re
turn, that return must be that MeKay was eleeted.  The mak
ing of the return was to be subsidiary to the declaration that
MeKay was elected, and to carry that declaration into effect
It cannot, in my opinion, be construed into an application by
MeKay that the returning officer be ordered to make a return

if that return would be to eleet his opponent. That such was the
scope of the applieation is seen from the grounds upon which it
was based, as set out in the notice of motion. The notice of
motion states that the application is made upon the ground
“that the said William Charles MeKay was the eandidate at the
cleetion who was elected, as appears by the poll books used at
the said election,”” and upon the ground that the return made
by the said returning officer is void under the Aet.  This last
ground is taken for the purpose of displacing the return already

made; the former is the meritorious ground of the application
That this was the view taken by the learned Judge in Chambers
is seen from the opening paragraph of his judgment, where he
"(Jll\\‘

Mr. Embury has applied for a writ of mandamus to compel the return

ing oflicer to return William Charles McKay as a member of the Assembly
for the Cumberland electoral distriet

Further, the factums filed by counsel for hoth parties and all

material used on the application in Chambers shew clearly that
all parties understood such to he the scope of the application

When an applicant comes into Court, and so clearly in his notice
of motion and material indicates tothe Court what he wants, it
seems to me that the Court would he doing him a great injustice
to make an order quite different from what he secks, and pre-
sumably the very opposite from what he wants, If in this case

e
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made an order direeting a return, that return must be that
Arnew was eleeted It would not, in my opinion, be right or
proper to make an order which would result in having Agnew
eleeted, upon an application made hy MeKay solely for the pur
we of having himself deelared elected. | am, therefore, of
opinion that the appeal should be dismissed
TonssToNE, oJ., concurred with Havvnras, O
Browxs, J.. concurred with Layost, J

Ar

The Court being equally divided, appeal dismissed

Re McLEOD and ARMSTRONG
Re JOHNSON and ARMSTRONG

» ( Iy n W ( oM
] H /I 0 |
I MINERAI IA AFFIDAVIT ACH [ Y
SURFICHE | ) 1 1
\lt v licer not per \ all t )
P Ot M \ 8 Edw, VII
R.5.0 i b 1 1 i n "
wts pertair t t nu t . aflida
ery the purp ling a n Lin ‘ A
lge of the applicant as of the time of making t alida 1
m made b i aflidavit of an apy it as to fa which he did
it the time know ' true is not va | m
tance that the allegatic s to which the wr y
irported to have knowle re in faet true
ES AND MINERALS (8 11 ON PUBLIC LANDS —0) URVEYED LAND
Waar ame
Land in the Gillies timhw mit (Coleman Min
t has been divided into blocks one m jus
ihdivision is “unsurveyved land which is not w
of the Ontario Minin Aet, 8 Edw, VI
ating to the siz mining ¢'aims on surveyed lands

Arreats by E. F. Armstrong, the respondent in two dis
s, from the deeision of the Mining Commissioner, rendered

the 24th April, 1913, reasons for which were given as fol

'k Recorper :—The disputes herein were transferred to me
the Mining Recorder of the Coleman special mining division
trial

By consent of the parties and as a matter of convenience the

ses. were tried together. On the 20th August, 1912, E. F

nstrong, as he alleged, made discovery of valuable minerals
place on a portion of block 2, in the township of Coleman
the Gillies timber limit, which lands were afterwards desig
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nated as mining claim 942, and on the 28th August and the
Murdoch MeLeod
+ said elaim. On

19th October of the same year, respeetively

and George Johnson filed disputes against tl
the 2nd August, 1912, by an order in council, approved by Iis
Honour the Lieutenant-Governor, this and other portions of

the Gillies timber limit, on the Montreal river, in the Coleman
special mining division, were ordered to be reopened for pros
peeting and staking out and sale or lease under the Mining Aet
of Ontario on and after Tuesday the 20th day of August, 1912,
md sees. 21 and 51 of the Mining were ordered to
apply  thereto, On the drd August, 1912, by instructions
appended  to the said  order in council, the Minister of
Lands  Forests and  Mines  direeted  that elaims in blocks

h had not been subdivided should in no case overlap
houndaries of the block, that is, a elaim should
be staked wholly within a particular block, and not inelude any
portion of an adjoining block or blocks, and that claims were
not to exeeed twenty chains long from north to south or ten

]

chains wide from east to west. The blocks in the Gillies timber
limit were divided into areas of a mile square, having stakes
or pegs placed on the north and south boundaries thereof at
intervals of ten chains and on the east and west houndaries of
twenty chains apart, but the blocks were not subdivided into
quarter sections or subdivisions.  The bloek in question at the
time of staking consisted of onc-half of the full area of one
square mile, the northern half having been previously staked
and laid out as mining eclaims.  While the order in couneil
applied sees. 21 and 51 of the Mining Aet to the Gillies limit,
it is not necessarily conclusive that they are surveyed lands
Section 21 simply states that the Lientenant-Governor in Couneil
may declare any locality to be a speeial mining division, and
there is no doubt that the Gillies limit is within the Coleman
special mining division,  Section 51 states the area of a mining
claim in unsurveyed territory, but sub-sees. (¢) and (d) of see
a1 do not apply to this case, as the bloek was not subdivided into
quarter seetions or subdivisions: and, consequently, 1 treat it
as heing in unsurveyed territory, In the case of Re Ledyard
rd April,
1913, 1 deeided that lands within block 8 of the Gillies limit
were unsurveyed territory, and that see. 51 (¢) did not apply

and Powers, in which judgment was given on the

and my reasons therein are applicable to the faets in this case
If, however, T am wrong in my conclusion, then, if the dis
coveries of the several applicants are outside the limits of the
elaims as applied for, although within the boundaries as actu
ally staked out on the ground, the elaims would be invalid, fol
lowing e Burd and Paguette (1909, Mining Commissioner’s
Cases 419
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Johnsor il )
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1
i ONT, Ontario Railway, and immediately proceeded to Haileybury, !
i} 8.0 arriving there, he thought, and also in the opinion of Graham, veye
“ 1913 between 1.30 and 1.45 a.m. of the 20th. They had a fast horse; I
i —_ but, notwithstanding that they made as much haste as possible tent
I “('I{",'m under the eireumstances, considering that it was a dark night, clud
! AND they found Armstrong waiting outside the recording office when s half
f : ARMSTRONG. they reached there, It was arranged that they should have num- clain
I Statement  Pers in the order of their reaching the recording office, and in that any
order the applications would be received after the doors were celain
| | opened at 830 o'clock, so that MeLeod’s application would pert)
s ne rily be received subsequent to that of Armstrong, and he ] upor
] ! received filing number 94714, Prior to leaving for Haileybury, dene
! MeLeod had arranged with R. Montgomery to go around the was
i elaim and that the posts were properly ereeted and the perty
{ i claim staked in accordance with the Mining Act and report impr
,: to him at Haileybury. This Montgomery did, going to his No his i
! 1, then to his No. 2 and saw it planted; from there he went to the 4
No. 3, and met J. Peria, who had been instructed to plant it, Then
| shewed him where to put the post, and on the way between the ised
' posts blazed the lines where he could, getting through his oper- being
i ations about 3.30 in the morning, and then he went to Hailey- No. 3
] bury, met MeLeod, and reported what he had seen and done. No the
! ! evidenee was given as to who ereeted the No. 2 or No. 4 post, nor with
% was Peria called to say that he had properly erected No. 3. picke
‘ However, Montgomery was also an experienced prospector, and he we
‘ felt satisfied that the elaim had been properly staked, and so their
reported to MeLeod previous to the time when the latter made of No
his affidavit of discovery and applieation. MeLeod did not see Arms
i his posts Nos. 2, 3, and 4, or see the lines blazed, and I have only arran
[ the evidence of Montgomery that this was sufficiently done by minut
himself; so that, when McLeod took his affidavit of discovery across
and staking, he was relying upon the statement of his man Mont- who v
gomery as to what had been done after he left the claim. strong
‘ I shall now consider the facts attending Johnson's staking "',i""f"
! e adopted the more leisurely method of appropriating the . signifi
elaim, being sufficient unto himself, and completed the staking Barke,
personally, making his discovery at 5 minutes past 12, and sue- was, a
ivl ceeded in placing his application on file as number 1022, sub- It was
| scquent to that of MecLeod and Armstrong. His application ‘”_"l tl
I asks for the same lands as previously applied for by the afore- 25 or
‘, said parties. After erecting his discovery post and properly not ad
!. inseribing it, he blazed a line to his No. 1; from there he pro- utes p,
I ceeded to No. 2, blazing on the way, made a post there, wrote again
| upon it and erected it; then blazed to No. 3, made a post and post, 1
| planted it; and from there went to No. 4, blazing the line he- No. 2,
! tween 3 and 4 as he went along, and erected his No. 4 post; then 3, he |
blazed from 4 to 1. way o
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The three elaims in question ave supposed to adjoin a sur-
veyed elaim known as the Green property.

It was about 15 wminutes to 3 when Armstrong reached his
tent on the Neilly elaim, immediately to the north, having con-
cluded the staking, it having taken him about two hours and a
half, and from there he left for Haileybury, where he filed his
claim as before mentioned.  Neither MeLeod nor Johuson nor
any witnesses called on their behalf saw Armstrong on the
claim that night. After the staking, Johnson visited the pro
perty, and discovered that Armstrong’s vein had been worked
upon after the staking: and, althongh there is no positive evi-
dence of the time, I should suppose, sinee the MeLeod dispute
was filed on the 28th August, that the work done on the pro-
perty was subsequent to that date,  This of itsel! was a highly
improper thing to do, if' it was done by Armstrong or through
his instructions, as an inspection, if ordered, could not verify
the actual condition of the discovery at the time it was made
Then how did Armstrong stake the elaim? IHis was an organ
ised staking, mostly done through his deputies, Henry Holmes
being placed at No. 1, W, II. Smith at No. 2, John Barker at
No. 3, and George Mahrle at No. 4, and Armstrong himself made
the discovery and planted the discovery post. e had taken
with him to the elaim Messrs, Smith, Holmes, and Barker, but
picked up Mahrle, who was in the neighbourhood and said that
he was open for a job.  All of these men took their positions at
their respective posts. The discovery post is abont 150 feet east
of No. 2 post, and near the southern boundary of the claim, and
Armstrong says that he saw Smith ereet that post. He had
arranged with Holmes that the latter should plant his post at 5
minutes after 12 and signify the planting by swinging a lantern
across his knees, and this Holmes did, within sight of Smith,
who was standing at or near the claim. Both Smith and Arm-
strong said that they saw each other at the time the signal was
given, and the latter replied to Smith by a similar signal, which
signified that he had received the notice arranged for. Then
Barker was at No.3 post within about 200 feet of where Armstrong
was, and the latter heard some one chopping, and assumed that
it was Barker making the post and planting it as instrueted;
and the latter, on his way back from No. 3 post, passed within
25 or 30 feet of where Armstrong was standing, but they did
not address each other. Mahrle says he put up No. 4 at 5 min-
utes past 12 according to his wateh, and did not see Armstrong
again that day. After Armstrong had ereccted his discovery
post, received the signal from Holmes, had seen Smith put in
No. 2, and heard what he assumed to be Mahrle chopping at No.
3, he left on his way for Haileybury, passed No. 4 post on his
way out and inspected it, and reached his conveyance, which
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was at a stable on a mining elaim on the property he was stak
ing, and immediately drove to Haileybury, reaching there he
fore MecLeod, although MeLeod had a fast horse and drove
quickly and left the elaim immediately after he had ereeted his
discovery and No. 1 post.  However, I am not finding priority
on the question of time, as it was suggested that Armstong took
a short eut and eould have reached Haileybury before Melieod
and not be seen by MeLeod on the way there, The evidence was
not very definite that he had taken any other road than that
driven over by MeLeod, and the latter stated that they were not
passed by any person on their way to Haileybury Before
Armstrong left the property, he saw Smith and Holmes start
to blaze. It was remarkable how much Armstrong saw on a
dark night on 20 acres of land, and the position he took up that
would allow him to command a view of Holmes's signal and the
sound of Barker’s chopping and be within sight of Smith’s plant-
ing of No. 2 post, was to say the least a strategie one, but 1 have
no reason to doubt Armstrong’s veracity, and do not question it.
The only personal knowledge Armstrong had of his staking was
that his discovery post was planted, that his No. 2 post was put
up, that his men had started to blaze the lines, and that No, 4
was in its proper position, as he had previously given instrue-
tions. He did not visit his No. 3 post, but assumed from the

sounds he heard that it was in position, nor did he feel it neces-

9

sary, although the man instrueted to put it up passed within
or 30 feet of him, to ask if the post had been properly inseribed
and erected in its proper position. The question of the bona
fides of the discoveries on the three properties is not disputed,
so that T am assuming from the evidence given and from the
silence of the disputants that all discoveries are within the
meaning of the Mining Aet,

As between the man who swears his affidavit of discovery be-
fore being informed by his agent or agents that the claim had
been staked, and one who makes the affidavit after being so
informed, and the facts attending the Armstrong staking, there
can be no difference as far as the application of the Aet is con-
cerned.  1f so, where is the line to be drawn! The commereial
world encourages organised labour and expeditions business
methods, but  the discovery of valuable minerals in  place
and the staking of its confines cannot be deputised exeept hy one
licensee staking on behall of another licensce, and must be done
by the one who makes the affidavit of discovery. I think it is
a reasonable construetion of the Aet to say that the discoverer
may be assisted in the staking, but he must remain at the staking
until it is an accomplished faet, and, from personal inspeetion
of the posts and the other requisites of staking, become scized
» oath to in the affidavit of dis

of what he is required to ma
covery and staking
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Counsel for Armstronyg argued that what he did amounted to
superintendence, under the authority of Re MeNeil and Plothe
1907), Mining Commissioner's Cases 144, 146, 1 do not think
so. I superintendenee is permitted by the Mining Act, there
cannot be such Ly a licensee who is directing the staking, if he
leaves the elaim Lefore its actual

complishment,  There was
no superintendence of the hlazing - a neeessary requirement of
the Aet—nor a personal knowledge that the houndaries had been
so blazed, nor was an inspection made of the No. 1 or No, 3 post
To condition onesclf to swear to actual facts from a knowledge
hased upon signs and sounds would be perilous to the deponent
Suppose Montgomery deliberately lied to MeLeod when he told
him that the staking had been done, or that Armstrong was de
ceived in the sounds that led him to believe that RBarker had put
up his No. 3 post, or mistook the light of another for Holmes’s
signal, or that Smith and Holmes had deeide not to blaze the
lines, would not the aitidavit be untrue? And, if these admis
sions were not afterwards found out, an innocent and diligent
prospector, who properly discovered and staked, would lose the
fraits of his labour. It is not enough that what is sworn to
the time the
affidavit is sworn, and hearsay evidence is insufficient.  If the

turns out to be true: it must he known to he true

maker of the affidavit was not personally seized of the faets, his
affidavit should say that he verily believed, ete.; but the affi
davit of discovery requires him to say that it was staked, ete
What 1 have said in e Sloan and Taplin and Re Ledyard and
Powers in regard to prerequisite knowledge before the affidavit

of discovery is taken, can he applied here

I, therefore, must dismiss the dispute of Murdoch MeLeod
and allow that of George Johnson, and adjudge the staking of E
F. Armstrong, now embraced in mining elaim 942-C, to be

invalid, and his application eaneelled

As to the disposition of costs: if the cases had been tried
separately, MeLeod would have heen ordered to pay Armstrong
the costs of the action: and in the seeond aetion Armstrong
would have been liable to Johnson for costs: hut, as they were
tried together, and heretofore the methods adopted for staking
as shewn in these eases had not heen passed upon, T will make no
order as to costs as hetween the parties

I order that the dispute filed hy Murdoch MeLeod herein be
dismissed and removed from the files of the recording office at
Haileybury

I further order that the dispute filed by George Johnson
against E. F. Armstrong, recorded holder of mining eclaim
942-C, being the south-east quarter of the east half of the south

west quarter of block 2, in

Gillies limit, in the township of
Coleman, be allowed, and that the said George Johnson be re
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corded for the lands staked by him, and I direet that the stak
ine of the said 1, . Armstrong be deelared invalid, and that his
application therefor be cancelled.

And I make no order as to costs

W. R Smyth, K.C.. for the appellant, argued, first, that
Armstrong's staking of the mining claim in question was a valid
one under the Aet.  Though Armstrong, at the time of making
the affidavit in regard to staking his elaim, as required hy the
Mining Aet, did not know the facts stated therein to be true, yet
the statements were true in faet, and therefore the affidavit
should have heen accepted, and Armsirong ghould have been
awarded the elaim, as being the staker, he having been the first
to arrive at the Recorder’s office Re Smith and Hill (1909),
Mining (Commissioner’s Cases 349, 19 O.L.R. 577 Secondly,
counsel eontended that the evidence shewed that Johnson's
staking was invalid, as his discovery post was not on the mining
elaim in question.

A. . Slaght, for the respondents, the disputants

October 22, The judgment of the Court was delivered by
Hopains, J.A. :—It was gravely argued before this Court that an
affidavit whieh the appellant did not know to he true when
sworn to, was unexceptionable, if afterwards it was found that
the facts stated had been correctly guessed at, Needless to say
this proposition was advanced in support of a mining claim

This is a new departure in affidavit-making, and, if aceepted,
would simplify the acquisition of claims by allowing a pro
speetor, who finds valuable mineral in plaee, to quit the ground,
and, having left others to do the staking, to make the necessary
affidavit in the pious hope that their work will justify the oath

upon which he secures his elaim

Apart from the morality or immoralily of the suggestion,
and leaving aside for the moment the words of the Mining Aect,
there are two reasons which plainly render any such method of
dealing with the requisite oath impossible.

It would enable a prospector to blanket elaims and permit
him, if he were sufficiently active, 10 g0 back upon the ground
and stake out claims to correspond—a reversal of the universal
practiee, as | understand it, of taking up mining claims.

Secondly, if the registration is attacked, and it is open to
the deponent to substitute for his original statement, proof by
others that that of which he was ignorant was, by a happy
chanee, true, then he displaces his own affidavit as proof, and
relies on what the statute does not admit as primary evidence
to secure the elaim. He thus holds his position against others
until he ean get the proof, or, if there is no contest, then he shuts
vice not permitted by the Mining Aect.
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3¢ n his wk on | 11th ed., p. 43, puts upor
he sa plane tenien hieh the witness knows
o b Ise and one ol ich he knows himself to be ignoran
Mining Aet does not permit the affidavit to be made on
0 | y doubt eceause the statements are
I to i ! n speak at first hand, and
prohably ha oom v 1 rability of founding a pro
I ht on t nt hiech are not really evidenee, as
i out | ord Justice Cotton in Gilbert v, Endean (1878
) Ch.D. 259 pp. 268, 269, 1 it know that it is neeessary to
I a to the reasons given by the learned Mining Com
nissioner, in wh I quite agre i disallowing ti ppellant’s
tim.  The real objection to the method pursuned is, that the
3 wit must state eer 1 ters of faet, required under the
\[ Act to ¢ or | o o secure a cla i
the discovery of valuable mineral in pl the situation of the
discovery post, the length of the outlines, the staking done, the
s cut and blazed, the possession o I r's license, and the
of anything on lan ndicate it the land r¢
not open for stakin
here is nothing to require a licensee to do all these acts
himself: see 8 Edw. VII. ¢ 4| e, 22 sub-see. 2, and s 5
but, before he records his application, he must swear to the
required affidavit nd, in v of the provisions of sces. 49
to 56, that affidavit neeessi neludes a statement that the
claim was staked out ““upon the s liscovery,”” and that *‘the
distances given in such application and sketeh or plan are as
weurate as they could reasonably be asecrtained, and that all
the other statement nd particulars set forth and shewn in
the said application and sketeh or plan are true and correet
The elaimant can and 1st, therefore, satisfy himself, not
by guess-work, but hy person nowledge, and before he makes

his affidavit, that tl \et has been complied with

I agree with conelusion reached that the lands are unsur

ved. Having regard to the provision in the instruetions that
claims must be 20 aeres, s I can only apply to lands which
have been surveyed into 640 and 320 acres lauses (¢) and
( and to lands unsury | In hoth of thes ses, claims
nited to this area are to be staked.  The instruetions appended
to the order in couneil op the lands In question to prospect

ng and staking

1 sh 1 en the ““elaims or locations al

ready surveyed' and “‘elaims on the blocks which have not

been subdivided 1 all three elaims in question here are part
of block 2
The main appeal of the appell \ rmstrong, should be dis

missed with costs

H—=15 LR
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Iis appeal against Johuson's elaim is brought by him as a
licensee under see, 63, 1 can see no ground for interfering with
the learned Mining Commissioner’s decision in favour of
Johnson, who appears to have complied with all the require-
ments of the Mining Aet; and I think this appeal should also
be dismissed with costs.

Appeals dismissed with costs.

TORONTO GENERAL TRUSTS CORPORATION v. MUNICIPAL CON-
STRUCTION CO,, Ltd

(Decision No. 2.)

NSaskatchewan Supreme Court, Haultain, C.J.. Newlands, Lamont, and
Brown, JJ. November 15, 1913

1. MASTER AND SERVANT (§ 1T A 4—65) —LIABILITY FOR INJURY TO SERVANT
SAFE PLACE—EXCAVATION —FAILURE T0 BRACE SIDES

The fact that an employer was aware that two other cave-ins had

oee within 24 hours, one at a point opposite where an employee

was required to work in a deep, narrow trench, the sides of which

d in any manner, discloses such a failure to observe

were not brae
precantion for the safety of his employees as to render
ver answerable for an injury to one of them as the result

f a cave'in
[Toronto General Trusts Corporation v. Municipal Construction Co.,

| 12 D.L.R. 815, 5 S.L.R. 126, reversed; Smith v, Baker, [1801] A.C.
325, referred to.]
| 2. DeEaTi (§ 11 A—5)—RIGHT OF ACTION FOR CAUSING—PECUNIARY INJURY
! SUFFICIENT TO SUSTAIN—LORD CAMPBELL'S AcCT.

order to sustain an action under Lord Campbell’s Aet it is
sary to establish only a reasonable expeetation of a pecuniary
art of those interested in the life of the deceased had

[Taff Vale R. Co. v, Jenkins, 82 LK. B, 49: Pym v, Great Northern
R. Co, 4 B. & 8, 306, 122 Eng. R. 508, referred to.]

Statement Arrear by plaintiffs, administrators, from the judgment
entered for defendant at the trial before Newlands, J., in an
igenee causing the

action under Lord Camphell’s Aet for neg
death of the decedent in the course of his employment by de-

| a fendants: Toronto General Trusts Corporation v. Municipal
ﬁ ! Construction Co, (No. 1), 12 D.L.R. 815, 5 S.I.R. 126,
? The appeal was allowed and judgment entered for plaintiffs.
|

F. L. Bastedo, for plaintiffs.
M. Martin, for defendants.

The judgment of the Court was delivered by
Brown, J Browx, J.:—This is an action brought under R.S.S. 1909,
ch. 135, for damages resulting from the death of Nikolaus
Gavora, who was killed by an aceident while in the defendants’
employ. The plaintifis are the administrators of the estate of
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the deceased, and bring this action on behalf of his father,
stepmother, and four brothers
At the time of the accident, the defendants were eng

in digging a sewer in Weyburn, and for that purpose were
using a ditehing machine, In digging the sewer in question, it
was necessary to dig to a depth of some 13 ft. The machine dug
to a depth of about 10 ft.. and the remainder had to be done hy
hand. The men would follow the machine, and after certain
bracing was put in they would throw out the earth from the
bottom of the trench made by the machine until the necessary
depth had been reached. On September 26, 1910, a trench was

dug from the railway track south distance of some 300 ft,,

and the soil shewed indications of
ceeded south from the track. Bef the machine stopped

work on the evening of that day, a cave-in ocenrred about 200

coming soft as they pro

ft. from the railway track, and on the cast side of the trench
In area this cave-in was from 4 to 5 ft. in length, from 2 to 4
ft. in depth, and between 1 and 2 ft. in width., At the time of
the cave-in, there was no bracing whatever at this point, al
though immediately thereafter a temporzry bracing was put in
During the night, notwithstanding the bracing, a large cave-in
oceurred at the same point, whieh in area was at least 14 ft. in
length, about 3 ft. in width, and some 6 ft. in depth, with the
result that the fallen earth filled the trench to within 4 ft of the
surface. On the morning of September 27, several of the work
men were put to work at digging out this earth that had so
caved in the night before.  The deceased started
the d

to work for

fendants at one o’clock on this day, and by that time the
fallen earth had been dug out to a depth of from 7 to 8 ft. below
the surface of the ground. The deecased apparently worked
for some time at the top of the trench, and eventually went to
the bottom and assisted other workmen there in throwing out
the earth. At about 3.30 in the afternoon, and after the earth
had been dug out to within a foot or six inches from the bottom
of the trench, and while the deceased and other workmen were
still in the trench attending to the work, a large eave-in from
the west side of the trench took place. The trench was some 26
inches in width, and this last cave-in took place immediately
opposite the large cave-in on the east side,

and was of like pro
portions, and resulted in burying and killing the deceased
There was no bracing whatever at this point during all the time
the workmen were engaged in digging out the earth resulting
from the cave-in of the night before

Were the defendants guilty of negligenee under the
cumstances?

o

I am of opinion that they were, and I reach that conelusion

largely from the evidence of two witnesses for the defendants,

i
|
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N. 8. Melnnis and William Ross.  Melnnis was the seeretary

treasurer of the defendant company, and both he and Ross were

in charge of the work, Ross being the foreman,

Melnnis says, with reference to the practice of bracing
“There is hardly any method—I1 can hardly deseribe any
method-—of bracing a sewer,  Every soil has to be braced in
accordance with its strength or according to its aptness to cave.
If the soil is extremely had, of course, it has to be protected
accordingly. If it is good, dry soil, it has not to be protected
at all.””

Both Melnnis and Ross knew, on the morning of the 27th,
of the caves-in of the night before on the east side of the trench,
and they further knew that the soil at this point was soft. Both
of them admit that it was Ross’s business to see that the brae
ing was done when necessary.,

[The learned Judge here quoted at length from the evi
denee at the trial.|

It is, perhaps, always easy to see after the event what should
have been done, and I bear that in mind when I say that I think
in this ease the defendants shewed a reckless disregard for
the safety of their workmen when they allowed them to work at
the hottom of this ditch without proper bracing. There was
ample warning to the defendants that the ground at this point
was treacherous, not only from the faet that it was wet, but
more particularly from the significant fact that it had caved in
twice on the east side of the trench within the previous 24
hours. The west side of the trench was only 26 inches away
from the east side, and when the earth gave way, not only
once hut twiee, from the east side, it seems to me that it was
only what might be expected that it would also sooner or later
give way from the other side at the same point. The learned
trial Judge, in finding in favour of the defendants, did not seem
to be satisfied that the time had come when the bracing could
have been done without interfering with the work. 1t seems to
me that in so expressing himself he overlooked the evidence of
Melnnis which is in no way eontroverted. 1 am clearly of
opinion that the defendants, in not bracing the sewer, failed
in their oblization to take all reasonable precautions for the
safety of the deceased, and must in consequenee be held liable
in damages: Nmith v. Baker, [1891] A.C'. 325

In order to sustain an action under the statute in question,
it is only necessary to establish a reasonable expectation of
pecuniary benefit to the parties interested, if the death of the
deceased had not oceurred: Taff Vale R. Co. v. Jenkins, 82
LJK.B. 49: Pym v. Great Northern . Co., 2 B. & S. 759, 121
Eng. R. 1254 ; affirmed 4 B. & S. 396, 122 Eng. R, 508,

The evidence in this case shews that the deceased was 25
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to Canada from SASK

vears of age, and unmarried: that he can

Austria-Hlungary about fourteen months before the aceident; S (

that hefore coming he worked with his father and lived at home 1913
turning in his earnings, small though they were, to the sup -
F'oronto
> Graeral
vears ol age, and a day labonrer: that TrUSTS

port of the houschold. The evidence further shews that his

father is a man over J

Corrora-

the stepmother is over 53 years of age, and has no independent
oN

means ; that his brother Sebastian, who is about the same age as

)
the deceased, has been a helpless eripple all his life and is living - Musierea

: . Con
at home; that his brother Franeis is in military service; and o C00

that his half-brothers, Joseph and Jacob, were at the time of  Co, Lip

the aceident 11 and 9 years old respeetively, and living at home foore 3

The deccased, before coming to Canada, had borrowed from his
brother-in-law $125 to pay the expenses of the trip, and prior
to his death he not only had repaid this $125, but he had also,
about two months after coming to Canada, sent %20 to his
father, and at the time of his death was about to send his father
another $15. He also had money in the bank, and had expressed
an intention of bringing his father, stepmother, and brothers
to Canada, and of helping them after their arrival. He had
apparently intended to get a homestead for himself, and also
one for his erippled brother, It is always difficult in cases of
this kind to estimate with any degree of exactitude the prob
able pecuniary benefits that the relatives might reasonahly
expeet had the deceased lived. It is elear that in this case the
deceased was attached to, and disposed to help, his relatives;
and T think the father, stepmother, erippled brother, and the
infant half-brothers, might reasonably have expeeted pecuniary
benefits of a substantial character. Under the cireumstances,
I would allow the father $300, the erippled brother %200, and
the stepmother and infant half-brothers each $100.

In the result, therefore, the appeal should be allowed, and
the plaintifi's should have judgment for $300 and costs

Appeal allowed.

THE KING v. RAND N.S

Nova Scotia Supreme Court, Sir Charles Townshend, C.J., Meagher

S (
Russell, and Longley, JJ December 13, 1913

1913
1. JUDGES AND MAGISTRATES (§ 111—23) —INTEREST OR RIAS Disquart
FICATION

Uncontradicted affidavits filed on a motion to quash a summary
convietion under a liquor law that the magistrate had stated he would
conviet any parties charged with selling liguor whether the evidenee
proved it or not, if he believed them to be guilty, shews a disqualifying
bins on the part of the magistrate, and the convietion on u liquor
selling charge will be quashed
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Arrrication for an order to quash the convietion made by
Edward M. Beckwith, a stipendiary magistrate in and for the
county of Kings whereby defendant was convieted of having
unlawfully sold intoxicating liquor, contrary to the provisions
of part 2 of the Canada Temperance Aet, RS.CL 1906, ¢h. 152

and amendments thereto, one Charles A, Patriguin being  the
informer, and was adjudged for said «
the sum of $50, to he paid and applied

fence to forfeit and pay
«cording to law, and also
for his costs, and if said
several sums were not paid forthwith to be imprisoned in the
common jail at Kentville for the space of one month unless the
said sums, ete,, were sooner paid,

to pay the informer the sum of 6.

L. A, Lovett, K.C., in support of application
Nem. con

S Coarees Towssnesn, Cul This is an application for a
writ of certiorari to bring up and quash a convietion made under
the Canada Temperance Aet. The convietion was made on Janu-
ary 4th last at Canning in the county of Kings by Edward M
Beckwith, a stipendiary magistrate for the said county of Kings.
The convicetion is attacked on several grounds, but prineipally on
the ground that the magistrate was incompetent and disqualified
from hearing the case, and, secondly, that he was requested to
give evidenee on behalf of defendant and refused to be sworn or to
give evidence at all. The application is founded on a number of
affidavits which, if true, disclose a very disereditable condition
of affairs in that magistrate’s Court, and it is fortunate that

power is vested in this Court to control his actions one
appeared for the proseeutor or the magistrate on tl caring
before this Court. The affidavits on file, of which must
have full knowledge, are uncontradicted in any re and we
must, therefore, take them as absolutely true in ticulars,

I deal, first, with the question of the magist: s incompe

tency, and, therefore, want of jurisdietion. To shew this T quote
first from Willard Illsley’s affidavit in which he says:

One day during last autumn and before the trial of Fred Rand the
aceused herein, 1 heard the said Edward M. Beckwith, stipendiary magis
trate say at his oflice in Canning af

id that if a person were brought
before him charged with selling intox

ating liqguor he would conviet him
if he believed him to be guilty whether there was any evidence against
him or not.  That he believed he was perfeetly justified in doing so and
that he intended to do so.

C. L. Harris in his affidavit swears :—

I was talking with the said Edward M. Beckwith at his office in Can
ning aforesaid with regard to a man from Horton who had recently been
convicted before him of selling intoxicating liquor contrary to the provi
sions of the second part of the Canada Temperance Act. 1 said to said
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Edward M. Beekwith, “I do not see how they could conviet that man as
there was no evidence against Lim,” and he said he would conviet a man
if he thought he was selling intoxieating liqguor whether there was any ¢

dence against him or not

In addition to the ove there further affidavits which
shew this magistrate actively going about to procure evidene
1 the

wrainst acensed persons who
nding, that he is an active

to he tried before him at

very time this prosecution was

member of

the King's County perance Allianee, contribut

Mlisnee for the purpose of pro

ng money to the funds of s
seeuting persons violating the Canada Temperance Aet in the
county of Kings

The above extracts stamp the character and disposition of
the man who has been appointed to dispense even-handed justice

in the eommunit) \s stipe

iry magistreate he is the sole

Judge to investigate and tey eriminal offences; and violation of

the Canada Temperance Aet is one of the most serious offences
involving, as it does, heavy fines and long imprisonment. Yet
this magistrate seems to have no more sense of justie ndeed
I might add of decency than to announce that any man

charged before him will be convieted whether there is evidence
or not.  We must go to Russia or to some partially civilised
country to find Judges of this eharaeter

I do not hesitate to say that under the evidenee hefore us he
is and was utterly unfit and incompetent to try this case, and
that the conviction is void and must be quashed, and if it could
he done I would make him pay all the costs

It follows from all I have said that he is incompetent to try
sieh cases in the future as a binssed, prejudiced and unfair
Judg

, and having a pecuniary interest in the result

I do not think it necessary or advisable to deal with the
other

round as I think this Court should in a marked manner
indicate its strong disapproval of this magistrate’s conduct. Tt
is caleulated in my opinion to bring the administration of justice
in this provinee into disrepute, should it he allowed to pass
unrebuked.

The evidence against the defendant in this prosecution as
taken by the magistrate has been sent forward with the other
papers.  On an application of this kind the Court cannot deal
with its sufficiency as a ground for quashing the conviction. 1
wish, however, to add that having read it all there was not a
word which justified the magistrate in convieting the defendant
of the offence charged. 1 refer to this evidence here for the
mere purpose of pointing out that this magistrate evidently did,
as the affidavits shew he intimated he would do, that is to say,
conviet anyone charged before him whether there was any evi-
dence or not if he thought in his own mind the party charged
was guilty,

71
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MeAGHER, read an opinion in whieh he said it was re
grettable that the magistrate did not appear to answer the
charges against him.  If he used the language imputed to him it
shewed his unfitness for his office.  There were offences that were
greater than that of selling liquor in violation of the provisions

of the Aet, and one of these was the violation by a magistrate
of his oath of office.  Upon the uncontroverted facts there was
no other alternative than to quash the convietion

Russeen, W1, conenrred

Losarey, J.: This was a motion made by the defendant to
set aside or quash the convietion made by E. M. Beckwith, sti
pendiary magistrate in and for the county of Kings. The de-
heard and no opposition was made to the
motion.  Varions grounds were given in support of the motion.
1. M. Beekwith had refused to be sworn on

fendant alone

It was alleged that E
the trial of the case.  Under recent decisions the magistrate is
liable to be called upon to be sworn, but in this case I would not
overturn his judgment beeause he was not sworn. It was also
contended that E. M. Beckwith was disqualified from making
siid convietion heeause he had stated that he would eonviet any
person who appeared before him, if he thought he was guilty,
even if there was no evidenee to prove such guilt. 1 don’t know
how far such a charge as this is liable to operate, Mr, E. M
Beckwith is a highly respeeted justice of the peace for the county

of King's but the evidence that he was guilty of such wrong was
attested to by Aaron J. Bigelow, who in an affidavit makes
solemin deelaration to a condition of facts which would seem to
aid magistrate unfit to discharge his duties im-
partially.,  Willard Disley, of Canning, a farmer, testifies that
he heard

render the

the said K. M. Beckwith say in his office in Canning aforesaid that if a
person was brought before him charged with selling intoxicating liqguor he
would conviet him if he believed him to be guilty, whether there

A% any

evidence against him or not
C. K. Harris, a farmer, of Canning, in the said county said :—

I was talking with said E. M. Beekwith in his office in Canning afore
said with regavd to a man from Horton who had recently been convieted

before him of selling intoxieating liquor contrary to the provisions of the

e

il part of the Canada Temperanee Act. 1 said to said E. M. Beekwith

I do not see how they eould conviet that man as there was no evidence

against him, and he said he wonld conviet a ma f he thought he was

selling intoxie
or not,

ing liguor whether there was any evidence against him

Such statements when not in any way contradicted render it
almost impossible for the Court to look upon Mr. E. M. Beck-

e e |
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with as qualified to try the ease. 1 think those statements onght
to have been contradicted. 1f they had been contradieted in a
specific manner by the magistrate himself it would have gone
far toward enabling the Court to believe him as against those
who have sworn to statements which impugn his impartiality,
That he has taken no notice of them and allowed the ease to
proceed in this manner is, in my jadgment, some evidence that
he intends to throw the responsibility upon the Court; and in
view of the affidavits that were made and uncontradicted, |
think we are bound to hold that the said E. M. Beckwith is not
impartial and for this reason the convietion of the defendant
must be quashed.

Conviction quashed

SHARP v. McNEIL,

\ova Scotia Supreme Court, Sir Charles Townshend, C.JJ., Meagher and
Russell, JJ.  December 13, 1913

I FRAUDULENT CONVEVANCES (§ VI30)—~TRANSACTIONS BETWEEN RELA
TIVES —FAMILY ARRANGEMENT-—USE OF FIRM MONEY BY PARTVER
Property purchased with money advanced to a partnership firm
for that purpose, but the convevanee of which in frand of the part

nership was obtained to be made at the instance of one partner te
relative of his, who paid nothing for it, may properly be held subjeet
to a resulting trust in favour of the firm on its insolveney, where
such grantee could set up the consideration for same only a family
arrangement with the partner, and no consideration as to the firm

on whose eredit the money to buy the property was obtained.

Arrean by the plaintiff from the adverse part of the judg-
ment at trial.

The appeal was allowed, Russevn, J., dissenting,

The action was brought hy plaintiff as eurator and trustee
for the benefit of ereditors of the estate of Sparrow and MeNeil,
contractors, carrying on business at Montreal in the Provinee
of Quebee, elaiming a declaration that a eertain property known
as the “Gypsum property,”” purchased by the defendant Fran-
eis J. MeNeil, with money of the firm, but of which the deed
was taken in the name of the defendant, Jane E. MeNeil, was the
property of the firm and helonged to plaintiff as curator and
trustee for ereditors; and, in the alternative for a deelaration
that the defendant Jane E. MeNeil was a trustee of said pro-
perty for the benefit of the plaintiff as such curator. A claim
was also made that the deed referred to be declared void as
against plaintiff as such curator, and for a deeree rescinding,
vacating and cancelling the registry of said deed, ete,

The cause was tried before Ritchie, J., who held that the
defendant Francis J. MeNeil acted fraudulently when he paid
money belonging to the firm, and had the deed taken in his
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sister’s name, but that she acted bond fide, without notice of
such fraudulent conduet, and that the money which she be
lieved to he his was paid under a previous agreement made be-
tween the defendants, which was good as between themselves.
He therefore held that plaintiff could not succeed on this
branch of the ease on the ground that the gypsum property was
hought with the money of the firm. The appeal was from this
part of the judgment

W. IO Connor, K.C., for appellant
' J. Burchell, K.C., and A. D. Gunn, for respondents

Townnend &3 Sie Ciagees TowNsuesp, Cu. . This is an action by plain-

tiff as curator of the estate of Sparrow and MeNeil to set aside
two conveyanees to the defendant, Jane MeNeil, as frandulent
and void, or, in the alternative, a declaration that the said Jane
E. MeNeil is a trustee of the property so conveyed for the hene-
fit of plaintiff as such curator and trustee for ereditors or for
the benefit of ereditors of said Sparrow and MeNeil

This firm did business in Montreal as contraetors and builders
and were placed in insolveney in July, 1911, the plaintiff be
ing appointed eurator, and authorized hy the Court there to
bring aection in Nova Scotia to realize on Franeis J. MeNeil's
and the insolvent firm’s property there

There were two lots of real estate, the subjeet of this action.
1) In North Sydney, on the north side of Purves street; (2)

a certain lot of land known as the **Gypsum property,”’ situate
at Island Point, Boulardarie Island

With respect to the first, the learned trial Judge has set
aside the conveyance of the same to Jane E. MeNeil as fraudu-
lent, and made with intent of hindering and delaying ereditors,
and no appeal has been asserted from that deeision,

As to the second, the learned Judge finds :—

I'hat there is no evidence that the firm of Sparrow and MeNeidl was
insolvent when the

argain was made between the defendants, and 1 find

t, founded upon valuable con
sideration and without any fraudulent intent, and therefore not void as
against the ereditors of Francis J. MeNeil

that it was an honest family arranger

While I very greatly doubt if I could have reached the same
conelusion it is not necessary to decide that question. The
learned Judge in so deciding has obviously overlooked another
view of the matter which would have, and should have, led to
a different result,

The evidence is overwhelming to shew that the $2,000 used to
purchase the so-called Gypsum property was advanced by the
bank to Sparrow and MeNeil for the specific purpose of paying
for the same, and further, that Francis J. MeNeil did use the
money so obtained on the firm's eredit to pay the consideration
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money for that property, but instead of taking a conveyanc
to the firm, he fraudulently took it in the name of his sister
Jane E. MeNeil, co-defendant. It is not possible that such a
transaction can be upheld

The law is not so helpless as to leave the party wronged
without a remedy, and therefore holds the person to whom such
i conveyanee has been made as a trustee for the rightful owner

+ words a resulting trust follows And so in this case

In ot
the Court. on equitable prineiples, holds that Jane E. MeNeil
n respect to this property, is simply a trustee for the plaintiff
and for the benefit of the ereditors of Sparrow and MeNeil
The proof, as I have already stated, is so cogent throughout

the whole evidenee, not only that the money was obtained but

Ivanced and paid for that purpose that it is unnecessary to
make extraets,  Moreover, it is shewn that, at the very time
or shortly after the conveyanee, the firm of Sparrow and Me
Neil were dealing with it as the firm's property. On M 10

1911, they gave an option on it to Gordon C. Fleteher to pur
chase the same for $35,000, and received 1,000 on account whick

was forfeited to them by non-fulfilment of the agreement. This

option was signed by F..J. MeNeil and witnessed by his partner
W. F. Sparrow Of course, in making these observations I
treat the evidence of F. J. MeNeil, as did the trial Judee, as
itterly unworthy of belief

Another observation I may add, that even assuming there
was wood and valuable consideration as found by the trial
Judge, between F. J. MeNeil and his sister Jane E. MeNeil,
there was none whatever between the firm of Sparrow and
MeNeil and defendant Jane E. MeNeil, and she therefore is
attempting to retain as her own, the firm’s property, for which
she has given them no value, and which was put in her name by
the frandulent aet of one the partners, her brother. If
such a transaction could be upheld as valic

in law, he might
with equal right have transferred to her any other assets of the
co-partnership to pay the debt he owed to her, or to carry out
the agreement he had entered into with her.

It is hardly necessary to cite authority for the foregoing pro
position so well established, but it may be useful to give the fol
lowing extracts from two works of great authority

Underhill on Trusts and Trustees, Tth ed., 159, says

When real or personal property is vested in the purchaser and others
or in another or others alone, whether jointly or successively, a resulting
trust will be presumed in favour of the person who is proved (by parol
or other evidence) to have paid the purchase money in the character of
purchaser

And in Lewin on the Law of Trusts, at 183, he cites the fol-
lowing passage
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The elear result, said Lord Baron Eyre, of all the cases, without a

single exeeption, is that the trust of a legal estate, whether freehold,
copyhold or leasehold; whether taken in the

names of the purchasers
and others jointly, or in the

name of others without that of the pur

chaser: whether in one name or several, whethier jointly or successive,

results to the man who advances the purchase money, and it goes on a

strict analogy to the rule of the common law that where a feoflment is

made without consideration the nse results to the feofler

The cases in which this doetrine is laid down are very num-
crous and eited fully in the notes, and require no further dis-
cussion here in their relation to the faets of this case.

[ am of opinion that this appeal should be allowed and a
deeree made in favour of plaintiff accordingly, and that plain-
tiff shonld have the costs of the action and trial helow as well
as the costs on this appeal.

MeaGuer, J., read an opinion holding that under the evid-
ence it could not be said that defendant was a purchaser for
value in good faith. The purchase was not made with her
money and she knew that the firm was insolvent. She did not
ask where the money was coming from and she knew that her
brother did not owe her anything. It was patent that her an-
swer to the question, how her earnings were applied, was un-
true. Both want of candour and lack of truthfulness on her part
were diselosed. It was the purpose of her co-defendant to ae-
quire the property and to dispose of it for his own benefit and
what he did as his sister’s agent was her aet, He was her
agent because there was no debt due from him to her, and no
enforeeable contract. The arrangement alleged was that the
defendant was to help support the family and that her co-
defendant was to help her buy a farm. But no amount was
named on either side, and everything was left conveniently in-
definite. There was no obligation on his part; it was simply a
matter of voluntary contribution. Defendant’s story was not
supported by any evidence worthy of eredit and she had not
therefore discharged the burden resting upon her. The appeal
should be allowed and a deeree made in favour of plaintiff,

Russeun, J. (dissenting) :—1 think there is nothing in the
answers of Jennie MeNeil to the interrogatories that should
have lessened the good nmpression she made upon the learned
trial Judge as a witness. There are answers that would be un-
candid if their form and content had not been due to the faet
that they were framed as concise answers to preeisely defined
questions, The witness was probably instructed to tell nothing
but the truth, but not to travel outside of the questions with
any amplifieations such as would have been necessary to fully
express the sense in which her answers were intended. In-
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deed, it is altogether probable that her answers to the interro

gatories were prepared by others, in whom she confided, to

prepare them as it they were a set of pleadings, without full)
appreciating the difference. At the trial 1 have no doubt that
she told the whole truth as far as she knew it.  She was left in
charge of a family of orphans, for whom she was no more re
sponsible than her brother, and there was what amounted to a
distinet request on his part that she should discharge his por
tion of the moral duty incumbent on both to provide for the
younger children.  Without attempting to decide the debat
able question, whether such a request alone would make the
serviees actually rendered a good consideration for a subsequent
promise, I think there is clear evidenee of an undertaking at
the time it was made, which was in fact a promise to remunerate
her for her services by the purchase of a farm which would be
her own property, but which she evidently intended should b
used for the benefit of the family If the conveyance was
made in discharge of this obligation it was not within the
Statute of Elizabeth, There is nothing in the statute that pre
vents a debtor from preferring one ereditor to another. While
it is true that a conveyance to a near relative is open to mor
suspicion than one to a stranger, because it suggests that the
grantor may be casting an anchor to windward by putting his
property in hands in which he will be able to enjoy it himself
to the prejudice of his ereditors, it is equally true that when
there is no fair ground for these suspicions, the relationship be
tween the parties has been allowed to make up the consideration
required to rebut any presumption of fraud, where the pecuni
ary consideration is inadequate

It eannot be considered, per se, 0 mark of fraud that, in entering into
\ ntract with a relation, a man ' iven him better terms than e

I to a mere stranger: May on Frandulent Convevances, 3rd ed. p
19

If the defendant, Franeis MeNeil, took from the partner
ship funds $2,000, and purchased with it a picee of property
for his sister in performance of his contraet to remunerate her
for her expenditures on the infant children of his parents, |
agree with the learned trial Judge that while he might owe the
partnership this money the curator cannot elaim the property
which was purchased with it. Even a promissory note madi
by a partner in the firm name to himself as an individual may
be used in payment of his individual debt to a ereditor who
does not know that the partnership eredit is being used for
the payment of a private debt. At least I so read the dictum
of Professor Ames in his summary, 2 Ames Select Cases 869
I only mention this prineiple for the purpose of saying that
a Jortiori a partner may use the money of the partnership to
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N.S. pay his own debt or purchase property for himself. [ think it
S.0 is clear that this property in question was not purchased for
1913 the partnership.  The option given upon it was given hy the
—— defendant, and is witnessed by the other partner. 1 do not
:’"':"" think he would have been a witness to sueh a document if he had
McNEen considered that the land belonged to the partnership. On the .
S other hand the giving of the option is quite consistent with the Les
Russell, J, ; 3 : g
(isenting)  Mitle conveyed nearly a month before to his sister.  While it was
he that was undertaking to sell, the title would have to come
from the sister for whom he would be merely an agent to con-
duet the sale, 1 think this is not an uncommon transaction. fen
On the whole case I see no sufficient reason for disagrecing
with the findings of the learned trial Judge, and | think the ap
peal should be dismissed Th
. stat
Appeal allowed with cosi:,
RusseLy, J., dissenting. Bt
—— l)”l
LESLIE v. CANADIAN BIRKBECK CO
not
Ontario Supreme Court (Appellate Division), Mulock, CJ.Ex,, Riddell, exp
Nutherland, and Leitch, JJ. December 23, 1913,
1. BUILDING AND LOAN ASSOCIATIONS (§ V—30)—POWERS GENERALLY—AS form
TO DIVIDENDS,
X _ sho
{ Dividends on shares of a building and loan association, in addi I
| tion to a stipulated rate per annum, from their “proportion of the the)
entire earnings” of the association, are payable only from the excess
receipts over and above all expenses properly chargeable to revenue exp
4 account, X
that
[ Leslie v. Canadian Birkbeck Co., 10 D.LR. 620, 4 OMW.N, 1102, =,
afiivmed; Whicher v. Nutional Trust Co. 19 O.LR. 605; National pro
Trust Co., v. Whicher, 5 D.L.R. 32, [1012] A.C. 377: Ke National the
Bank of Wales, [1899] 2 Ch. 629; and Guthrie v. Wheeler, 51 Conn. '
| 207, specially referred to.] .
1 . - . pour
i 2. BULLDING AND LOAN ASSOCIATIONS (§ 115 ) —=ST0CK—PART PAID SHARES
} SHARING IN EARNINGS—WIEN T0 BE CREDITED ON SHARES (to
Ihe holder building and loan shares issued at a reduced rate of t
under a provision that, in addition to a specified rate per annum, . thar
I they should reeeive their “proportion of the entire earnings” of the of
iation, is not entitled to have such earnings credited to his pro
| ares from time to time, or to receive dividends thereon, until the prof
carnings equal the amount remaining unpaid of his shares, where such net
i 1 was the plan under which they were issued. s
1! (Leslie v. Canadian Birkbeek Co., 10 DLR. 620. 4 O.W.N. 1102, ‘ bl
| 8 ilirmed. | I
BUGDI G AND LOAN ASSOCIATIONS (§ 1T—3)—S100K—PART PAID SHARES sion
SHARING IN EARNINGS—TRANSFERRING EARNINGS FROM CREDIT mter
OF SHARES TO _RESFRVE FUND,
| ¢ N " meal
I'he fact that for a number of years the earnings of a building
and loan association, in excess of a fixed rate payable annually on rent:
its shares, which were issued at a reduced rate, and which were en to tl
titled also to share in the entire earnings of t association, were e
eredited on the books of the association to the shareholders, does not o
l prevent their subsequent transfer from such accounts to a reserve
!
g
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fund, where the shareholders were not entitled to have the excess
carnings eredited on their shares until the amount thereof equalled
the unpaid balance thereon; since the matter was a mere matter of
bookkeeping, without any intent on the part of the officers of the
association to improperly divert such earnings

Arreal by the plaintiff from the judgment of Britton, J.,
Leslie v. Canadian Birkbeck (o, 10 D.LR. 629, 4 O.W.N, 1102

The appeal was dismissed.

J. It. Roaf, for the appellant,

Wallace Nesbhitt, K.C., and H. 8. Osler, K.C., for the d¢
fendants, the respondents

The judgment of the Court was delivered by RiogLy, J
The facts are accurately, and, with a trifling exception, fully,
stated in the reasons for judgment.

The objections taken before us by the appellant are two in
number—one a matter of prineiple and of great importance, the
other rather a matter of book-keeping. They are as follows

1. That the plaintiff and those in like case with her should
not have their dividend diminished by the payment of any
expenses, ete., heyond the ‘‘ Expense Fund.”

2. That the new “‘Reserve Fund'' should not have been
formed, and the stock of the plaintifit and others in like case
should have been eredited year by year with such dividend as
they were entitled to out of the profits actually received

1. The plaintiff contends that her stock eannot be affected by
expense, ete,, beyond the amount of the ** Expense Fund;’' but
that, if and when the expenses are in excess of the amount
provided by that fund, the general shareholders must suffer
the loss

This is based upon the wording of the documents; it is
pointed out that ‘‘this stock is entitled to receive in addition

to sIX per cent, per annum) “*its proportion of the entire profits
of the company:'" this, it is argued, means something mor
than the net profits. The argument has no force. *‘Entire
profits”” means nothing more than or different from *‘all the
profits,”” and that is the same as “‘the profits,”” and may mean

net profits or gross profits aceording to the contract, ete., in
whiceh the phrase appears

In Guthric v. Wheeler (1883), 51 Conn. 207, the expres
sion ‘‘the entire rents and profits of the estate’ came up for
imterpretation.  The Court said, p. 213: ““The testator doubtless
meant by the expression ‘the entire rents and profits’ all the
rents and profits: and it is as applicable to the net income as
to the gross income. We think the better view is that
as in ordinary cases the income shall bear the expense

Such an ‘“‘expression must in a business document receive
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a business interpretation:”” Whicher v. National Trust Co.
(1909), 19 O.L.R. 605, at p, 612; National Trust Co. v. Whicher,
5 DULLR. 832, [1912] AC. 377, And in a business sense, as ap
plied to a stock company’s profits, out of which a dividend should
be deelared, it means the exeess of receipts over expenses pro
perly chargeable to revenue account, with care taken as a rule
properly to write down bad debts. The cases on this are very
numerous—many of them are to be found in Stroud’s Judieial
Dictionary, sub voe. ' Profits,”” pp. 1571, 1572, Lost eapital
may he made good hefore estimaling those profits, and it is well
recognized that **it may be safely said that what losses can
be properly charged to capital and what to income is a matter
for business men to determine, and it is often a matter on which
the opinions of honest and ecompetent men  will differ:”” R
National Bank of Wales, [1899] 2 Ch, 629, at p. 671, per
Lindley, M.R., giving the judgment of the Court composed of
Lindley, M.R., Sir F. . Jeane, and Romer, L.J.

I can see no reason why the ““entire profits™ in the contract
are not simply the *‘profits out of which a dividend may he
declared.””

2. The second contention is, under the eireumstances, of this
case equally untenable,

The seheme as to such stock as that of the plaintiff is pro
perly explained by the learned trial Judge. The sum of $50
per share is paid in by the subseriber: he receives $3 per annum
on this, payable semi-annually in cash by way of dividend
the remainder, if any, of the *‘profits earned,’” i.c., of the divi
dend properly declared, is retained by the ecompany;’’ when,
and not till when, the sum of the amounts so retained amounts
to $50, the stock becomes paid-up stock, and thereafter the divi
dend is not upon $350 per share, but upon $100 per share. It
is plain that the sharcholder on this plan does not realise a
dividend upon his interest in the company, once there is some
‘“halance of the earnings’’ to be “‘eredited to the stock, until the
amount of the several ‘‘balances’ is $50—his dividend in the
meantime 18 only upon the inally paid in. He may
have in addition to the $50 originally paid on a share, surplus
earnings or dividends to the amount of $49.99 applicd upon his
share, making his interest in the company #9999, and yet
receive a dividend only upon $50. It is obvious that the best of
good faith is ecalled for on the part of the directors, who have
it in their power to enable a sharcholder to double his income

In the present case there is no doubt of the uberrima fides
of the directors or of their ecompetency as business men—and
the *‘Reserve Fund,” composed of all the surplus money of the
company which eould be at all considered applicable to a divi-
dend, falls far short of sufficient to pay $50 on each share like
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those of the plaintiff. (This is the only fact which the learned
trial Judge does not mention, which I think can be material).
Even supposing the formation of the *‘Reserve Fund’' was
improper (and I do not say that it was), it is at the most and
at the worst but a piece of bad book-keeping, by which the
plaintiff is not, as yet at least, injured. No money has been

is intended to be paid out ol the company by reason of tie
formation of this fund, and no money is lost—it is but a matter

of internal ation and management

The gist of the complaint is, of course, that the company

have not, year by year, applicd on their hooks to the plan

tifl’s stock any dividend, but they have
ferred to the *‘Reserve .43 previeusly

redited upon her stock. This is mere book-keeping, and has

on the contrary rai

the sumn of

not in fact deprived her of anything; but she says that she
was entitled to have the eredit remain, and that year by year her
stock should receive eredit on the books of the company so
that she might know at any time the amount of her investinent
n the company

I can find nothing expressly binding the company to eredit
balances on the stock yearly or half-yearly: the dividends o

cash are to be s

ni-annual, but it is not stated when the ‘‘bal
inee of the earnings’ are to be “*eredited to the stock.”’ So long

s the balances are eredited to the stock when such a erediting

will be of advantage, i.e,, when the stock is thereby made paid
1ip, I think the un
The trans

ertaking of the eompany is implemented

of the $3(

13 to the “*Reserve Fund™ in the books
not intended to deprive the plaintift of so mueh dividend
intended to take aw

iy from her a dividend alread

and apply that to pay expenses or ma up a d
eapital, another question would m hut nothing
1 is intended or suggested

And, since the ces adding dividends to the stock

on o

lirectors have in the reise of an honest judgment consid

that there are no surplus earnings

We were invited to express an opinion as to what the direc
tors should do in respect of the entries against sneh stock—and,
accordingly, while T think they are within their contract, speak
ng for myself I can see great advantages in the plen previously
pursued of entering iinst such stock as the plaintiff’s, the
acerued balanee of profits from time to time

I think the appeal should be dismissed, but without costs
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FIRST NATIONAL BANK v. AVITT.
Manitoba King's Bench, Curran, J. Dceember 24, 1913

1. Parties (§ 11 B—115)—DereNxpaNts—JoiNnes COMMON INTERES]
LATITUDE, HOW LIBERAL
Although the relief sought against several defendants may vary, they
may be joined as co-defendants in the same action, under the Mani
toba King's Beneh Aet, R.S.M. 1002, ch. 40, rule 219, provided there
be a question of law or of fact in which they have some eommon
interest

[First National Bank v. Avitt, 14 D.L.R. 629, varied; Bullock v
London General Omnibus Co., [1907] | K.B. 264; o
sinena v, Hould [190] 2 K
Central Garage, 21 Man. L.R. 496, eonsidered tndrews v, Forsythe
7 O.L.R. 188; and Chandler v. Grand Trunk R. Co., 5 O.L.R. 580, dis
tinguished : and see Annotation, 1 D.LR

pania Nan

. 354; Gas lPower Age v

2. ParTiES (§ 11 B—110) —DEFENDANTS——JOINDER — COMMON INTEREST
ADDING PARTIES DEFENDANT

In an action to set aside certain conveyance

leged to be frandulent and vo

feror, the t

as ngainst the
ansferees and v gees under the

g Is which are chal
lenged have a sulliciently common interest with the transferor to anth
orize their being joined with him as co-defendants, the fraund, fraudu
lent eonduet frandulent inte to hinder, defeat or delay, being
the underlying principle of the action as to all of them

[First National Bank v. Avitt, 14 D.L.R, 629, varied: Bullock v
rondon General Oumnibus Co., [1907] 1 K.B. 204; Gas Power Age
v. Central Garage. 21 Man. LR. 496; 1911 Annual Practice, p. 179

Hy referred to: Andrews v. Forsythe, T OL.R. 188; Chandler
V. Grand Trunk R. Co. 5 OLR. 589, distinguished. |

Arrean by the plaintiftt from an order of the Referce, First
National Bank v. Avitt, 14 D.L.R. 629.

The order below was varied

'. H. Locke, for the plaintiff

D. A, Ntacpoole, for the defendants

CURRAN, This is an appeal by the plaintift’ from an
order of the Referee, dated November 21, 1913, directing the
plaintift’ to make his eleetion as to which of the defendants he
will proceed against, and for an amendment of the statement
]

of elaim accordingly

The statement of elaim as originally issued was against
the defendants Isane W. Avitt and Red River Valley Farm and
Live Stoek Company, Limited.  Subsequently, on September
6, 1913, and upon preeipe order, the plaintiff amended the
statement of elaim by adding E. E. Sharpe and George H

Avitt as parties defendant, as having a registered interest in
some of the lands in question

The main purpose of the action is to set aside certain con
veyanees and mortgages of lands which are alleged to belong

to the defendant Isaae W, Avitt, and which ought to be ren
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dered available to sat th ladis of his ereditor I"hes

conveyanees are alleged to he fraudulent and void as against

cereditors, and to have been made with intent to hinder, defeat

delay ereditors, and the same legations are practically made

s against the morteages which are held by the defendant E

I5. Sharpe, one of which has been assigned to his co-defendant
George . Avit In fact, fraud, fraudulent conduet, fraudun
lent intent to hinder, defeat or delav ereditors is the under

lying prineiple of the action as to all defendants

held that the amended

The learned Referee

ta nt o iim was multifarious because of the joinder of
the ded defendants. 1 quote from his written judgment
( the other ground mproper joinder of parti howe I thin
motion s th n mer . { bk f
1 Itif I fendants | E. Shary 1 G I \vitt
re not T nt vinst Isane \ Avitt and t npan
s g 1 nit ; I W. Avitt 1
ot | int \ t K. E. Shar i (€ H. Avit
1 relief pr nst ther i fn
leadir Hin " { ' f t ri 1
then quotes King's Beneh rules 219 and 220 in full
W\ 1 eeds ler rale 219, no doubt, such joinder of de
fendants and causes of action as we find in this case is per
missible, but it remains to consider whether an order should
not be made in this case under the last sentence of rule 220
The sentence referrved to is as follows
But Court or a Jud n n wh order as ma | t, b
prevent any defendant from I mbar I it e In
being red to attend any | 1 tion ma
kive sifasant
No reasons are stated in the judgment, nor does anvthing

appear in the material filed on the original motion to ground

the interference of the Court under the proviso in rule 2

Admittedly, rule 219 permitted the plaintift to join these new
defendants, and also the eauses of action. as they appear in th
amended statement of elaim The Referee has expressly so
held, and T fail, therefore, to see elearly upon what ground he
really bases his decision that the plaintiffs ought to be com

pelled to eleet. It is cvident from his judgment tl

decided the mat

r heeause the action was in his opinion mul

rious and not hecause there was any ground s

wn for in

terference under rule 2 If this is so, it seems to me that his

conclusions are inconsistent The learned Referce finds that
one set of defendants, E. E. Sharpe and George I, Avitt, ar
not eoncerned in the ease against the other set of de fendants,

Isane W, Avitt and the company, or the relief prayved against
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them, and ¢ice versa. 1 must, with deference, entirely dissent
from this view, I think these defendants are everyone of them

concerned and interested in the matters in question and in the

relief sought
The objeet of the suit is to render lands which the defen
dant Isaae W. Avitt owned, but which are now vested in the

defendant company and have been mortgaged, as it is said
collusively and colourably to the other defendants, liable to
satisfy the elaims of ereditors of the defendant Isane W. Avitt
The transfer of the lands in question to the defendant
peny and its title thereto are attacked. It is alleged that the
defendant company was ercated and organized for the fraudu

lent purpose ol enabling the defendant Isaae W. Avitt, an al

leged insolvent debtor, to place his property beyond the 1

com

ol his ereditors by transferring it to such company ; that the de
its Isaae W, Avitt and E. E. Sharpe were two of the in

porators and first provisional direetors of the company, and
s0 must have been participators in this alleged fraudulent
scheme.  Is this not something that these two defendants ar
jointly interested in refuting?

Again, the plaintiff's seek to have sold property upon which
the defendants Sharpe and George H. Avitt hold mortgages or
are interested in as assignees of a mortgage, notwithstanding
y satisfy the debt of the defendant

their alleged interests,
Isaane W, Avitt
Inasmuch as the mortgagor’s title is attacked and may fall
hy the wayside, it is quite possible that their mortgazes and
ige may share the same fate. 1 th
ore, that these two defendants are certainly interested in

assivnments of mortg
th
the whole subject-matter of the plaintiffs’ elaim

Our rule 219 is identical with the English order 16, r. 4
under which it has been decided that,

the power to joint several defendants in the s action for mrpos
f elaiming relief again them severally or in the alternative is not
confined to cases in which the eauses of action alleged against the several
lefendants are exactly identienl, bt ext to enses wher ¢ subject
matter complain i the = I defendants is substantially
the same, although the eauses of action as against them respectively are
technically  ditferent in f and the several liabilities allegod against

them are, to some extent on different gro f » 1 Nan

na v, Houlder, [1910] 2 K.B. 354

The rule applies to tort as well as to contract: Bullock v. Lon
don General Omnibus Co,, [1907] 1 K.B. 264,

The Annual Practice, 1911, at p. 179, commenting on the

case of Bullock v. London General Omnibus Co., above re
ferred to, says:—

If this be the case, the general principle governing the joinder of de
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{ " tl nust 1 1 | | MAN
" lof < et It
I
{ \ t | 1 fa
S ) g ‘ L 10
n nof fact 1 e action Fr
‘len This proposition is quoted by Cameron, J.A., in Gas Powar ’ Baxy {
| the Voe v. Central Gar 21 Man, L.R. 496, at i, seemingly with .
said pproval. In this | se the Court of Appeal held that, un AN
e to ler rule 219, a plaintiff may proeced in the same action against wrrar
Vit M fend or h o ontract and against other de
com f icions vl negfully procuring and in
he Wit ‘ there | uch a un th 1 rs com
udu plain 0 nti e pl o join all d lants
! I think, with all deference to the learned Referee, that the
pre s one which falls v lear rin
de id nin the A Pr h T have 1 !
n tl ples whiel ] n by the Court of Appeal in
and th " G / Lo (' il ' 1 Man, LR
lent 194
It | carned  Refe followed tl cus ol | s v
/ , 1 0L IS8, and Chandler v, Grand Trunk R. Co., 5
hich 'L.R 89, In the latter | plaintiff sued the rail
80 ompany as carriers for the value of a machine which was
lin burnt on their premises i ourse of trm I msignee o
lant pur s | 0 ron I S W
0 | i party defendant I'he plaintiffs el 1, that
fall pat vas liahl S e r second, alter
and i ther | ry o 1 I ompan )
the plaintiffs asked for recovery of the pr |
I ! Iro tl ol S 'l‘:\ Court ) I ! T the « ] ol action
o defendunts were i nd it the joinder
1 mproper. | do not think this ease in an o esembles
der consideration
In Andrews v, Forsythe, T O.L.R. 188, the plaintiff elaimed
rectification of the plaintifi’s deed from the defendant
l Forsythe, and second, a deelaration that the deed from on
joet White to the defendant Andrews S a
1 on the plaintift’s tit] The st the 1
W s not very full or elear, but 1 there wer
two defendants, Andrews and plaint 4 i
vhose name was also Andrews, purchased 1 the defendant »':‘;
Forsythe, the north half of lot 16 in the 5th concession i
Packenham, but, by mistake, the land conveved was deseribed 1
the 18 being the rear part of the south-west half of the lot. Later, §
the defendant Andrews obtained from one White a deed of the
™ north half of the east half of the said lot, being 50 acres of the
land bought by the plaintiff from the defendant Forsythe, of
de
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which 50 acres defendant Andrews was in possession.  The
deed from White to the defendant Andrews is alleged to be a
cloud on the plaintifi’s title, which the defendant Andrews
should he ordered to remove, | gather that the reasons for
mdgment ere that the defendants could not properly be
joined beeanse there were in fact independent actions or causes
of action, and no conneetion otherwise hetween the parties, |
find this expression in the judgment

Here, for example, the defendant Andre t ¢lnim through the

fendant Forsythe, so Andrews is not a me

wrty to the relief
nght against Forsyvthe
This seems to me a very significant statement and indicates
vhat might have followed had Andrews’ title bheen dedueed
rom Porsythe, and not from a stranger to Forsythe's title, the
man White
Now, I think neither of these eases is in point or affords
any ground for making the order appealed from. The deflen
dants in this action appear to me to be all necessary parties to
have before the Court in order that the relief the pliintiffs
claim ean be effectively obtained and worked out without multi
plieity of suits. The interests of all the defendants other than
Isane W. Avitt are dervived from that defendant, that is, from
v common souree,  First we have the ereation of the defendant
company for the fraudulent purpose of enabling the defendant
Isane W. Avitt to put his property out of reach of his eredi
tors and alleged participation thercin by the defendant Isan
W. Avitt, E. E. Sharpe and the defendant company Next, the
conveyanee by the defendant Isaae W, Avitt to the defendant
company of lands which the plaintiffs allege should be rendered

wailable to satisfy creditors’ elaims.  Then, the execution by
the defendant company of eertain mortgages to the defendant
Sharpe, which are allege

1 to be without considers

and
rven with full knowledge of the fraudulent secheme alleged
Next, that the defendant George H. Avitt hecame the assigne
from the defendant Sharpe of one of these mortgages under

such eireumstances that full knowledge of the frandulent in
tent and designs referred to in the statement of elaim are im
puted to him.  Collusion with the defendant Isaae W. Avitt

expressly charged against both the defendants Sharpe and
George . Avitt, and, of course, includes the company. It is
charged that they had full knowledge of the fraudulent designs
of the defendant Isane W. Avitt, and were in fact participa
tors therein

Fraud is the substantial basis of the action, and all the de
fendants are, in my opinion, affeeted with a knowledge of such
frand in such a way as to render them necessary and proper
parties to this action. The statement of claim in effect alleges
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a common and frandulent design amongst all of the defendants MAN
to put the lands in question beyond the re .'u'hynl' the plaintifi KB
and other ere rs of the defendant Isaae W. Avitt, and to 1913
improperly benefit two of these defendants, Sharpe and Georg
H. Avitt, under the mortgages attacked ) "“ ‘_I
It seems to me that there is here raised upon th e of Bng
the amended statement of elaim a common question of of t
namely, fraud, in which all the defendants are involved, m :
th [ think, justifies their | ) ed in one et Cor J
1 the relief ked against them individually vari
I ean discover no reason for the interference of the Court
ind rule 220, 1 unable to how the defendants, or any
I ] by being joined togetl 't
wetion.  Nor can | that any of the defendants, accordir
o tl legations in the statement of elaim are not intereste
in or have no ! in the I [ perfeetl red
with tl conclusion of the R | )
Dot ble both to joind ( i nd ean )"
rule 219: but I d with his subsequent conclusion
th the order he made, which 1 think ought to
charged with costs o order accordingly
Ovrder below varicd
CITY OF BRANTFORD v. GRAND VALLEY R. CO ONT
( | ) ! ..k / (
/ Iy ! 1M
LU
Estor §111 G 1—8 By 1 \ «
M ral Y W ¥ ' ] ¥ A
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' mount
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I t fron f
\
late to the e
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A t t ’
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DL} 0, distin,
Arpeal. by the defendants other than the National Trust Statement

Company from the wdgment of Meredith, CJ.C.P ttl

on the 17th September, 1913
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The action was brought to have it declared that the defend-
ants the Brantford Street Railway Company and the Grand
Valley Railway Company had forfeited all the privileges and
rights held by them under the terms of the various agreements
set forth in the pleadings. and that they be enjoined from
further operating their str railway system upon the streets
of the eity of Brantford ; and to have it declaved that the railway
and ties upon the streets of the city of Brantford were, in the
X

reise of the cily corporation’s option, vested in the ecity cor-

poration, the plaintiffs, and that the plaintiffs were at liberty to
grant a franchise to another company

The learned Chief Justice found that the companies did not
perform the agreement on their part, that they made various sub-
stantial defanlts, and that by the terms of the agreements it
was provided that, if there were defaults after notice, the com-
panies would forfeit all their rights. e found that such notice
was given, not only to the Grand Valley Railway Company, but
1lso to the Brantford Street Railway Company, and that they
made default in the following matt

rs: in not reconstructing the
line #s required : in not providing colonred signal-lights at night
for 1
the

ing awd continuing on the railway good cars with all modern

b cars; in not paying for the portion of the pavement of

cets which the companies agreed to pay; and in not plae-

iaprovements.  He held that there was a serious breach of the

agreement in that respeet, and that these defendants had forfeited

all their rights under the agreement. He found that. after notice
of the different defaults was given to both companies, nothing

was done by the companies to eure the defaults or to avoid the
forfeiture. He gave these defendant companies an opportunity
to relieve themselves from the forfeiture by fulfilling certain
terms set forth in paragraph 2 of the formal judgment—in
effect what they had agreed to carry out and perform. The com
panies were to eleet to accept the terms and thereby save the
forfeiture on or before the 14th November, 1913 hut they did
not so eleet,

The appeal was dismissed

(. II. Walson, K. wmd Grayson Smith, for the appellants

W, 7. Henderson, for the pluintiffs, the respondents

J. A. Paterson, K.C., for the defendants the National Trust
Company.

The judgment of the Court was delivered by Lerren, J. (after
setting out the facts In the list, handed to us on the argu-
ment, of what Mr. Watson ealled acts of waiver and acquiescence,
we cannot find in the evidence anything more than mere for-
bearance. There has been no waiver of any of these rights by
the plaintifls, the Corporation of the City of Brantford. They
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have been patient and long-suffering, but they never acquiesced

in any of the defaults that were made or wrongs that were done
to them by the companies

It was strongly urged in argument that the jurisdietion con
ferred upon the Dominion Board of Railway Cominissioners by
the Railway Act of Canada il amendments, ousted the juris

tion of the Supreme Court of Ontario, and that that Conrt

had no power to decree a forfeiture in this case We it su
seribe to that argu nt
It in | ‘ of the Domini 1
R as added by 8 & 9 Ed VII. ch. 32 I
L ipon the Board as to make it tl |
t o adjud e in this tter I'he ng
| s relied upon i support of conter
1 il hear all tiers o r 1O S
board 1 ving regard to all tl star f
X )
li ) t mpany, or s I | 1
do such things as necessary for the proper I ( ( 1wl
greemer I refran rom suel is a onst i V
or a breacl 1 0 I Dominion Rai |
ted for the purpos uljudicating upon all s again
vith the railway ecompany. The Board is purely
he statut The general prineiple applieable to h
body is, tl its jurisdiction is only such as the statute gives i
expr ter or by the lieation therefrom rend d
r ry ont the o} ) the Railway
['he British North A \et. 1867 92 8 13 m
14 gns to Provineial Legislature tl ects of “‘pro
perty and | rights in the Provin d ““the admir
ion of just n the Provir including the co tutior
tenance and organisatior Provineinl Courts, both of eivil
il jurisdietion, and including procedure in eivil matters in
those ("ourts.”
Corporations ereated he P {
rily subject to the provineial |
r nd, prima f | el 1
seccuted in the Provineial Courts s
I ered to provide for the ¢
Courts for the tter administra

tish North Awmerica Act, 1867, see. 101
In the exercise of its powers to legislate on certain subjeets

rlinment of Canada may, incidentally, trespass upon the

| provincial leg

1 ation. Such enceroachments, however
not to be presumed, but must be elearly indicated, and be limi

to the extent necessary for the givi

effeet to the enactments of

ONT
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ONT. the Parliament of Canada upon subjects within its powers. It

SO was for the purpose of enforcing and carrying out the railway

1013 legislation of the Parliament of Canada that the Board was

— given the jurisdiction conferred by the Railway Aet. It was not
Crey ov

By ¢reated for the purpose of enforcing the rights or duties imposed

v, on the Provineial Courts. To enable the Board to adjudicate
Ginaxn

upon a matter, that matter must be one as to which the Board is
Varivy —-— , " r dir . 1 q Y

R Co expressly empowered or directed to act: or it must relate to some

— violation of the Railway Act, or the special Aet, or some regula

tion, order, or direction made therennder: MaeMurchy and Deni

son’s Canadian Railway Law, p. 304, The Board is not a Court.

It is an administrative and an executive tribunal

It has power
1o construe

igreements which, in carrying out the Railway Aet,
it may be called upon to enfore

. but it has no power such as the
Supreme Court of Ontario possesses of adjudicating upon ques-
tions of construction in the abstract

, or decrecing forfeiture, or
of relieving therefrom

It was stated in a memorandum handed to the Court after
the argument that Town of Waterloo v. City of Berlin, T D.1LLR
241, 4 O.W.N. 256, 709, 28 O.L.R. 206, is an authority for the
proposition that the jurisdiction of the Courts is ousted by the
Ontario Railway and Municipal Board, under a statutory pro
vision in almost identically the same words as the Dominion Act

conferring power on the Dominion Board

From an examination
of this ease,

it is elear that the questions involved arose under
orders made by the Ontario Board. 1t was simply held that the
Board having laid hold of a matter within their jurisdietion, it
vas for the Board to interpret and give effeet to its own orders,
and to deal with differences arising out of their orders

It was held by the Ontario Railway and Municipal Board,
in an action by the Corporation of the City of Hamilton to re
cover from the Hamilton Street Railway Company

a
amount for repairs of the asphalt pavement on certain stre
which the company, under an agreement with the city corpora
tion and under the hy-laws of the eity, were obliged to make, that
the action was within the jurisdiction of the Courts, and that the
Joard were not bound to try an action for damages:

Report of
the Ontario Railway and Municipal Board of 1910, p.

I am of opinion that the Courts have jurisdiction to try this
wiion and to give the relief adjudged.
The appeal should be dismissed with costs

Appeal dismissed
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sufficiently strong. The lines had been well taken care of, and
so fur as the plaintiff was aware, were fit for all purposes. He
had no notice or knowledge of any defeet

I'he learned trial Judge finds, however, that the final cause
of the aceident was the breaking of the line; but that, although
this was the final cause, the effective cause was the

telephons
pole at which the horses shied; and he negatived contributory
negligence,

In Harris v. Mobbs, 3 Ex.D. 268, in an action under Lord
Campbell’s Aet, by executors, for wrongful and negligent ob
struetion of the highway, the jury found that the van was left
where it stood unreasonably and negligently, and eaused som
appreciable danger to vehicles passing along the road: that the
death of the plaintifi's’ testator was occasioned by the van stand
ing where it did and by the inherent viee of the mare combined
and that there was not contributory negligenee ; and it was held
on these findings, that the verdiet and judgment must he for
the plaintiffs: for the unauthorized, unreasonable, and danger
ous use of the highway by the defendant was the proximate
cause of the injury

Applying the reasoning of the above to the present case, |

would dismiss this appeal

Appeal dismissed

KENT v. BRENTON
‘ i ‘ CJd., \ /
Elhwowd, JJ Novemb 15, 1913

Inverereaper (8 110 SHERIFF-—CLAIMANTS—SHERIFF'S 8TAT
ere. by an interpleader order in respect of goods seized by a
it has been directed that an issue be tried between the elaim

ants and the exeeution creditors, the sherill not being a party to the
1e is not entitled to apply for an er to bar the claimants as
against the execution ereditors for noncomplianee with the terms

of the interpleader order
[Temple v, Temple, 63 LJ.QB. 556, referred to.]

2. INTERPLEADER (§ 110 BY SHERIFF ORDER  DISPOSING OF  GOODS
SEIZED

In an int proceeding with an issue pending as between
elaimant editors, and with goods unde

seizore in the sherifl’s hands, the sheriff has the right (altho

v party to the

s under seizure upon failure of the elaimant to comply with the

rms of the interpleader order, but only upon | grounds being
shewn, cx. gr., where it is inconvement or expensive for him to re

in them Dictum by the conrt,)

' not
pending issue) to apply for an order disposing of the

Aprpeal on behalf of the sheriff in an interpleader matter
from the order of the Distriet Court Judge at Moose Jaw, re
fusing the sherifi’s motion for an order disposing of the goods
seized and to bar the claimants for non-compliance with the
interpleader order.

The appeal was dismissed.
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D. B. McCurdy, for ti sherit ippellant SASK
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SIMINGTON v. MOOSE JAW STREET R. CO

Naskatchowan Supreme Court, Haultain, CJJ., Newlands

Lamont, and
Elwood, JJ. Norember 15, 19123

I. STREET mAatLwAy (§ 111 ( I8) ACCIDENT AT STREET CROSSING—EXCES
SIVE SPEED OF CAR—FAILURE 10 S0UND GONG—COLLISION WITH
AUTOMORBILY CONTRIBUTORY NEGLIGENCE

Fhat the driver of an automobile, when about to cross a street

railway track at a street intersection where his view was obstructed

sidewalk, erected about a building in
could have seen an approachi ar had he
second  sooner, does not establish contributory negligence
suflicient to defeat a recovery for a collision with the ear, which was
running, in violation of a municipal regulation, at a high rate of speed
without its gong being sounded

[Toronte R, Co. v, King, [1908] A.C. 260, applied
v, Gosnell, 24 Can, S.C.R, 582; and Grand Trunk R. Co
Can. S.CR. 380, specially referred to.|

by a fenee at the edge of the

Toronto R. Co
v. Griffiths, 45

Arreal by defendants the street railway eompany from the
verdicet in favour of plaintifi’ at the trial before Brown, J., in a
negligenee action.

The appeal was dismissed

J. F. Frame, for defendants

G. E. Taylor, for plaintiff’

Haveras, CU1., eoncurred with Lamoxt, W

NEWLANDS, oJ.: ~This aetion arose out of an aceident which

happened to the plaintift at the junction of Fairford and Main
streets, in the city of Moose Jaw, when a street railway car, be
longing to the defendant company, collided with an automobile,
driven by the plaintifi. The aceident happened, it is alleged, by
the negligent management of the strect car by the servant of the
company employed to drive it.

Main street in Moose Jaw runs north and south, and Fair
ford street, running cast and west, erosses Main street at right
angles. Main street is 100 feet wide, and Fairford street 66
feet. The defendants’ street car was running south on Main
street, and the plaintift’s automobile cast on Fairford street
at the time of the aceident, and the

negligenee alleged is that
the defendants’ street ear was running at a speed of 20 miles an
hour, and that the motorman did not ring his gong within fifty
feet of the erossing

By an agreement between the corporation of the city of
Moose Jaw and the defendant company, under which the said
company were given a franchise to operate their street railway
in the city of Moose .

ww, it was provided that the company
should not run their cars at a greater speed than ten miles an

hour without the permission of the ecity (and no evidence was
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given that any such permission had been granted nd that the
rong should be sounded within 50 feet of each erossing

At the north-west corner of Fairford and Main streets, a

building was being erceted, and a fenee 8 t't, high, enclosing the
sidewalks of each street, surrounded the said building. At the
corner of the streets an office was erected on the top of the fen

The sidewalk on Main street is 20 ft, wide, and that on Fairford

street 12 it nd ti vest rail of the s t railway is 22 ft
» inches from tl dewalk on that side of Main street Th
ey ( Han mention cut off the p ntuir s 160
of Muin street to the north unt ¢ plaintiff was 29 9 incl
from rack mning | on the south side of th
ntre line of Fairford street | plaintift
) to 7 miles an hour. The plaintiff savs that he first looked
south, and then north, and then saw the defendants’ street ear
it about th ntre of the Hammond building, which was tl

building enclo the fer nd nieh o
ihout 54 feet from the north junetion of Main and Fairford
streets, which would abhoy position where the plaintiff

could first see the car, according to the plan put in by the de

nt company As the plaintifi’’s seat in the automob was

6 ft. behind the front part of his ear, he would then bhe 23 ft

9 inches from the street railway track ['he plaintiff says that
he was 6 ft. from the track when he saw the ear. As the plain
tiff would cover about 10 ft per second, going at the rate of 7
miles an hour, it is probable that he was within this d ne
from the street railway track when he realised that the ear was

Seeing the car was the first rning he had that it was com

I the gong was not sounded until he it. Finding that

1e could not ¢ross ahead of the street car, he turned south, and

tomobile, and driver

was struck by it tw on the side of his a

up against an iron post in the eentre of the street which carried

the wires for the street ra v, and his automobile was badly
smashed.  The defendants assert that the plaintiff was guilty
of contributory negligence in that he did not stop, look, and
listen’” before attempting to eross Main street, and they contend
that the trial Judge should have nonsuited the plaintiff and not
have left this question to the Iy

The following questions were left to the jury nd wer

imswered by them as stated

Q. Was the defendant ty ¢ tligence A, Y

QW 1 rence w the ‘ lirec ' me

he accident? A, Motorman of

8. Q. What damages, if any, do vou allow the plaintif! A. 81,500
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Upon these answers the trial Judge entered judgment for the
plaintiff.  This case is very similar to Toronto R. Co. v. King,
[1908] A.C. 260. As in that case, it was
At the speed the defendants’ street car was going, it would

. matter of seconds

cover the distance from the point where the plaintiff’ first saw it
to the place where the aceident oecurred in about three seconds
and at the speed the plaintift was going he would reach that
point in the same timg

The remarks of Lord Atkinson in the above case, on p. 268

ipply with peculiar foree to this case. There he says

| n

15 stru it is ev t ‘ | 1 have juired consider
ible way befo . m i ! Y it was the drive

f ! \d o street. If the
map be at all a e e could not i 10
feet, about 33 va own that street t If
! ' 1 I U 1

n about 10 ¥ Iri 1 i ' e 1
he space wa ! led o ! power, and cut aer
this thorot It appears Lordshiy sle, having
regard to t ts, to hold that was 1 » to the jury
of actionable ne; e on the driver's part 1 Lordships are further
of opinion that the d ed, in a ing t in front of the tram
car, us the driver latter «a he d ‘ unfortunately, ean
not speak f self), was not elearly guilty of the “folly and rech

ness” causing his d 1 1 Cairns i n Dublin
Wiecklow and Wezford R, Co. v, Slattery, 3 A.C. 1155, refers to as suflicient
to entitle t v directic It is sugwested that the deceased
« rd« ha ‘ ! r ! I ri O
a it would have been I down driver would
ASCe ul 1 ore w » i \ n ome |
aet, bef « | 088 1whifare
But why not assume e t % It was t s duty to do th
all, and traffie in be impossit f the driver of e
vol lid not pr more or less 1 " ption that the drivers
er Ve ' W do, nan observe
e rul regulating t trafl h treet F'o ere in front ]
ng tr ‘ in Slatte e, is one
t I S n tr Ar bou ’ riven It T ula n
wh ibove « 1\ e 1 I >
treets, i tite another in
The plaintiff in this case had, therefore, the right to assume

endants’ street car would |

that the « e travelling not more
an 10 miles an hour, and would sound the gong when 50 feet
from the erossing; and, not hearing the gong, he was not guilty

of “folly and recklessness’’ in attempting to c¢ross Main street
If the car had been travelling at a proper rate of speed, he
could have erossed in safety. As Lord Atkinson says, ‘‘ Another
second more would have saved him,"" and he says in that case

I ]

15D

I
a4 non
whetl
p 1
acaide
gence
plaint

tion

of th
going
warn

T

L
plain
hy th
which
street
when
dama,
a jur
the ey
tion t
enter
nittec
not lc
comin
along
to loo
recovie
who {
the de
exXcess
found
genee
they
ings a
their |
have 1

Ma

known




R 15 D.LR. SimiNgToN v. Moose Jaw R, (o 097

on that 1
v e d )
. 03 ‘
I
I jur
1 ( \
{ I'he " |
. | Jaw
t VET
) R. Ce
| rht pe 1 |
tl
€ going at ti I 11 1 I ! 0
I' I 1
‘

LI | n into ro
hy the ndants. The plain 1 r | )
h 1S 1 ( \ " tior one Fair
reet. in the W Mo | | it i ts M
| 1
| 1 ) | I t
jur \t ( p t 1
I vid for tl
on to |
ntered for tl N i
itted on behal he I | I
ng S 1 \
e hich t 1 \
o look amour ! butor g
o 1 r | o tl
lar torma proaching At ar
peed a ) I
I
I ) I WY N0
n 0 1 1 N 11
they v not q n ¢

have been grant




98

SASK.

]C
1913

IMING
v.
Moosk Jaw
Srprer
R. Co

Lamont, J

DominioN Law REPORTS [15 D.LR.

proteet the building during its construction, a fence, 8 ft. high,
had been construeted along the outside of the sidewalk bhoth on
Main street and Fairford streets, and on the corner, above the
erected,  The sidewalk on Main street
was 20 ft. wide, and on Fairford street 1
I

fenee, an office had been

ft. wide; therelore

L person coming cast on irford street wounld be out 20 ft, on

Main street before he could see north along that stre

ween
this fence and the street car line was a distance of 22 ft. 5 in
The plaintifi’’s motor «

was 13 f1. long, and the driver’s seat 6

fi. from the front end. The plaintifi’s evidenee is, that when

he eame out on to Main street he eould not see north, that is,
i the direetion from whiech the defendants’ ear was coming, un
til he got past the fence, He first looked to the south and then to
the north, When he saw the defendants’ ear, his automobile was

mt 6 1. from the

self about twelve ft. from the rail

ve the pla him

saw the car, it was

‘oming very fast, and ising th ¢ could not com
pletely over the track, and that a collision was imminent, h
turned south so as to take the impact on the rear of the auto
mobile rather than on the side The street ear, however, caught
the side of the automobile and threw it against a pole, damaging

t badly. The plaintiftt was travelling about seven miles per

hour and the defendants’ car from 20

miles per hour
which was an excessive rate of speed 1 street ear. The
plaintifl says that he could stop his car in about 8 ft. At seven

miles per hour he would he travelling a littl

over 10 ft, pe
second,  The argument for the defendants is, that, as the dis

tanee between the fenee and the rail was 22 1t 5 in, and as th
plaintifi’ did not see the car until it was within 12 ft. of the rail
he travelled over a distance of 10 ft. 5 in. without looking to
see 1f there was a street car approaching: that it was his duty
to look, and that his failure to look is conclusive evidenee of
negligenee on his part, causing the aceident,  To put the defend
nts’ argument in other words, they say that t

e plaintifl might

have looked one second befor

he did look, and in that second

could have stopped his ear and have avoided the aceident, The
question to be determined, therefo 18, was the learned tri
Judge right in leaving to the jury the question of the plai

tifl”’s contributory negl

In Halsbury’s Laws of England, vol. 21, p. 443, the rule is

laid down as follows

A Judge may nonsuit or withdraw the ¢ from t

e jury }
where, on the undisputed faets of the it appears that the acecident
was direetly cansed by the plaint n negligenee, although ere may
wve been on these facts some negligence on the part the defendant ;

but this power should not be exercised except in a very clear case, where
the evidence is so strong that it would be wholly unreasonable for the
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SASK tT acted as a reasonably prudent man would under the eircum

<0 stances, it s neeessary to take into consideration that the view

1913 of the street north was obstrueted for 20 ft

beyond the street
line; that h

mtomohile would require some attention ; that the

SIMINGTON - gireet was wet and slippery : he did look within about one
Moost Jaw  second after it was first possible for him to do so.  To these must
‘I.""“‘ also be added his right to assume that the street ear would b
| 4 travelling at a reasonable rate of speed.  Considerations sueh as
! these are elearly for the jury
It is only where the case is so elear that reasonabl: men
could come to no other concelusion than that the aceident was the
fault of the plaintid that a Judge is justified in withdrawing it
from a jury. The learned trial Judge was, therefore, in my
opinion, right in leaving the question to the jury: and, they
having found in the plaintift’s favour, their verdiet should not
he disturbed
Erwoon, J., conearred with Lavosr, o)
Appeal dismissed
ONT ELLIS v. ELLIS
S Ontaric p ‘ L ppell 7 o 1] i Ridd
L K] I 1J i he bInl
1 \ " 1 E-—%1)—Skra
i USHAND'S  POSSESSION —GHIFT
laiming t e | en It trom his wife w
mself of any of rpus of the wifs parate estate must make
mt the (| lear and conelusive evidence, or he will be held to
i { for his wife of any of such corpus of which he has ol
tained possession
I ; 12 DL 219, 4 OWN, L6, aflirmed ; see Ann
wtion, 13 DR, 824 1 erty rights In husband and wife
15 Lo mone L ' her's enstody ontrol
2oLIMITATION OF AcTions (§ 11 D—50)—TrusT
he Statut f Limitations will not bar a wife's elaim nst her
husband to account for her money handed over to him by her on an
express trust that he should invest it on her behalf
i Estorees §111 G185 BY racus MARRIED WOMAN—DELAY 1IN

ERINGING ACTION—HUSHAND RECEIVING MONEY FROM WIFE 10 IN

VEST
Mere delay b narried woman in ting laim against her
wishand on an s trust in respeet of money belonging her
rate estate, reevived by her husband, is not suflicient to defeat an
wtion to recover it, where the husband recognized the validity of her

elaim during the time of such delay,

since & married woman is not
chargeable with laches

weause of forbearance to  bring
agninst her hushand to recover the money
the marital relation
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ONT. Further, whilst they lived in this house, the hushand, by ar
\_F rangement with his wife, from time to time caused improvements
1913 to be made upon it out of her moneys in his hands. These trans e
R actions in respeet of the house are a recognition of the existence
"“ of the trust, and were a fair intimation to the plaintiff that the I LA
Biss defendant had abandoned his attitude of 1899, when he refused
wima cs. 10 pay over the money to her ‘ i I
It was argued that, when he so refused, the plaintiff should "
then have brought her action; but it is to be borne in mind )
that the parties were hushand and wife and living together, For "
the wife to have instituted an action against her husband in y Lk
1809, to recover this fund, would, in all probability, have re
sulted in separation
There is no equitable doetrine that in a ecase like this a 4
married woman is chargeable with laches beeause during the I
continuance of marital relations she forbears instituting an aetion '
against her husband for the recovery of her moneys in his hands
Further, the defendant has in no way been prejudiced by his ol Al
ife’s forbearance . ;
For these reasons, 1 think that the Chancellor was right in dant
awarding judgment for the plaintiff for $2,288 [",'_'_l”‘
The action for alimony did not eall into question this mons i's
md it is, therefore, no bar to the plaintift’s elaim; and the sell tl
fendant’s appeal Tails and should be dismissed with costs Ju
! \s to the plaintiff’s cross-appeal, for $£500, 1 agree with the 1
I learned Chancellor’s reasons for disallowing that elaim I
{ The plaintiff’s elai for interest must also fail.  The rule N
ipplicable to such a case is thus s din Alcrander v, Barninl!, Ia
21 LR Tee at po 5150 There is a great difference between the
. garet
receipt of the income of a wile's separvate property by her hus for In
;‘ band and of the corpu In the latter ease, the onus of proof shd d
A of a gift by the wife to the hushand lies upon him, and must "
]! be clearly established, or else the husband will be held to be & i
P trustee for his wife. In the former, the onus lies on the wife, save
HHE perhaps as to the last year's income, and she must establish —
| = to pay
clearly and conclusively that her hushand received her ineomd the ofliv
[ by way of a loan terest
” ! It is not possible, I think, with certainty, to say that the evi Wfter o
', 1 dence proves a mere loan of the interest to the husband, Thus . ‘o, exti
ey | the plaintiff’s eross-appeal fails of man
e | As to the costs of the cross-appeal, it seems that but for the 1. being
defendant’s appeal there would have been no eross-appeal, the 1o such
d j one provoking the other; nevertheless the plaintiff’s appeal in WETHN
! ! no way increased the costs; and I, therefore, think that there '\'”L;MI
| should be no costs to either party in respect of the eross-appeal ,Il.:.,’,:‘.‘,.h,‘
Riddell, J. RivpeLy, J., agreed in the result. ”"'I"“"‘
said i
‘ therland, J SvrnertAND and Lerren, JJ., agreed with Murock, C.J. Ex e
| Leiteh, J
J ! Appeal and cross-appeal dismissed. 3
I 4
i
f
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uf v, t vid Tmperial Elevator and Lumber Co, shall be entitled to
il pow m medies en to an eneumbrancee | the Land Titles
\et

The land above referr
[Teights, city of Moose Jaw

1 to is lots 31, 32 and 33, Vietoria

On the strength of this agreement, the plaintiff registered in

the land titles office a caveat against the said lots. On May 11

1911, Margaret Olive executed an agreement in writing by which
she agreed 1o sell lot 33 to the

Russell Realty & Broker: ‘o

which was composed of the
and on May she gave the
two lots.  In December, 1911
told him they had a

fendant Primean and his brother

an agreement of sale of the other
the plaintiffs saw Primean and
en upon the lois, and unless Mrs, Olive's
indebtedness to them was paid they would foreclose their lien

Primeau then went to Mrs. Olive in reference to the matter

ind she gave them an order to pay the plaintiff's the amount due
to her on November 11, and November 27, 1911, under the ag

nents for sale of the said lots

Primeau went to the plaintifls
them £165.70 whieh i

1 said he figured as being the

unounts  lalling due to Mrs. Olive on the above-mentioned

dates, and in addition he endorsed his name on the bhack of th
note or agreement in part above cited.  He said he did this be
canse the plaintifis threatened to foreclose. The plaintiffs al

lege that not only did he endorse his name on the hack of the
note, hut that he verbally promised to pay the balanee.  Subse
Primeaun eame to the conclusion that the plaintiff's
had no valid lien on the property, and he

halance of Mrs. Olive’s account

quently

refused to pay the
The plaintiffs then brought
this action against all the defendants, elaiming personal judg
ment as against the defendants Olive and Primean, and also
claiming a deelaration that they have a valid lien upon the said
lots. Mrs. Olive does not dispute her liability, and as against
her the plaintifis are entitled to judgment for the
their account, with Distriet Court costs
ment of defencee denies that he ever assumed or agreed to pay
Mrs. Olive's indebtedness, and pleads the Statute of Frauds
md he also disputes the plaintifi’s right to elaim a lien. In the
alternative he alleges that if he did promise to pay it there was
no consideration for the promise. As to the payment of $165.70
he says that it was made under a mistake of fact, he having
heen led to believe that the plaintiffs had a lien on the lots, and
he connterelaims for a return of that payment

The first question is, did the plaintiffs have a valid caveat
on the property? The document on which the caveat was
founded shews on its face that the security attempted to he
taken was for a past indebtedness.

halance of
Primeau in his state

Jeing given to secure pay-
ment of a debt, it is in effeet a mortgage. Where a creditor
takes a mortgage security, that seeurity must be in the form
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having passed to Primeau and his hrother, there is nothing to
which the lien eould attach

As to its being fraud on Primeau’s part to pay over the bal
ance of the purchase money afier heing notified of the plaintifis
claim, 1T am of opinion it is not. I have never understood that
it was fraud on the part of a purchaser awainst a simple con
tract creditor to buy land from the debtor, even though the
purchaser knew that the land might be rendered available for

the payment of the ereditor’s debt in case he obtained a judg
ment against the debtor therefor.  Furthermore, the Primeans
were under obligation to pay the purchase money to Mrs. Olive
They had so contracted, and would only have heen justified
not doing so il the plaintifis had a valid lien on the lots. As to
Primean’s verbal promise to pay Mrs. Olive's debt, assuming
he did promise, it is wnenforceable and was without considera
tion

As to Primeaun’s «

$165.70 under and by virtue of an order from Mrs. Olive. The

terelaim, it must fail.  He paid th

order was a valid one, and the payment was a good discharg
of his debt to Mrs. Olive to the extent of the payment

The plaintiffs will therefore have judgment against
Olive for the balanee of their account and costs on the Distriet
Court scale: as against the other defendants the action will he
dismissod with eosts: the counterelaim will also be dismissed

with costs

Judgment accordingly

TORONTO HARBOUR COMMISSIONERS v. ROYAL CANADIAN YACHT

CLUB
Ontario Supreme Court, Middlete J. October 17, 1913
1. Lol I il 1o | LIEY ok 1
TURI T EVEN Lssy o ' 1 I MmN
OSES o I ™ O AND.
i I ' ] r I I s« 1
! re ts. | " Mt to
' therefrom for the purpose of sale such 1 eor
stitute a substantial injury to the reversion
" Ross, 11912] A.C. ¢ followe Doe « Grih ?
ling y B vl H07: Da v. Magnine ISOL] 3 Ch, 306; 1
Ha ' tral Che y Board v t Lan Wate orks Co,, [ 1900
1 Ch, 624, specially referred t ! \ 15 O 2. and
Tuel V. Linger, 21 ChD. 18, distinguished. ]
2. Insuncrniox (§11) e INJURY TO REAL PROPERTY-—RIGHT OF LAND

LORD TO RESTRAIN TENANT—INJURY TO REVERSION
I'he removal of sand from a water lot by a lessee will be enjoined
where it amounts to an injury to the reversion, and the lessee’s
covenants restrict his use of ‘he demised premises exeept as a moor
ing place for vessels and obtaining

aceess to a club-house by the con
struction of wharves or approaches
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ActioN against the Royal Canudian Yacht Cl nd a com ONT
pany incorporated under the nam ( ! and supj
Limited, for an injunction restraining t lants Tre 13
I sil fron 11 1 ! {
4 I
t 0 he ( ( | nto to 1 he Royal I -
Canadian Yacht Clu n 1 nt « !
| ah rennd 1 nd f on f( re « NG
Judemer \ 1 1 th ) .
). €. M for
W. M. Doug K.( nd F. M. Gra ! nda
Royal ( Y {
( 1.V for tl | ~ 1t
MipDL J On 1 1st Jur (Corpora
{ ] ]
\ Iu . I y Island, for the
' ( t I ] )
ren | ) 1 ) I nu
1
he 8th O 1! r
| : ¢
| )
hall only be 1 ! ing pury 1rpo
ol r
DI I ! |
G not ( 1 R
!
provided
"l { ) I
pr ¢
I'he Yacht Clab hay ( r
co-d lants f dredging « 1" nd n
that portion of the de 1]
plaintiff's, who have succeeded to t ity itle, seck an injun
tion restraining any further removal of sand, and an accounting
for the value of the sand alre 1dy removed \ declaration that
the lease has been forfeited by reason of hreach 0 nt
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in assigning and subletting, is also elaimed : but no hreach of this

covenant has been established.

The issue in the action is narrowed by the statement of coun
sel for the defendants that the defendants are content to confine
their operations within the limit of what is reasonably necessary
for the beneficial enjoyment of the demised premises by the
Yacht Club as a mooring ground for their use

As I understand the attitude of the Harbour Cominissioners,
no objection will be made to any dredging necessary to afford
reasonable access to the docks and premises of the Yacht Club;
but, as the Harbour Commissioners are about undertaking ex
tensive works for the protection of the harbour, and, in the
execution of these works, all sand that can be exeavated from the
bay will be needed for proposed filling-in, they objeet to the re
moval of sand

It appears that, by arrangement in writing, the Yacht Club
and the company have agreed that the company shall take from
the water lots in question whatever sand they require, to a
depth of sixteen feet, at a nominal price of $1 per annum for
the next fifteen years: the minimum amount taken to he at least
fifteen thousand cubie yards annually

The bona fides of this arrangement was attacked at the hear

ing. It was shewn that officers of the Yacht ("lub were the main
sharcholders of the company, and that the contract-price was
entirely inadequate; the sand, which was being taken for noth
ing, having a large commerecial value

[ am in no way concerned with the situation as between the
defendants, nor as to the righteousness of the conduet of the
officers in question ; and the evidenee in regard to this is only of
importance if the contention of the defendants is accepted, that
they have the right to exeavate sand to the extent n

ry for
the beneficial enjoyment of the lots in question as a mooring
rround, for then the bona fides of the defendants would be in
question, and it would have to he seen whether the exeavation
was for the purpose of making a proper mooring ground or
whether it was merely set up as a cloak to enable a large profit
to be made by the removal of sand not really necess
purpose

ary for that

Before passing to the consideration of the more important
question of the right to remove, I 1 perhaps state that it was
shewn that sand could be sold at seventy-five cents per yard; and
I am satisfied, upon the evidence, that, of this, fifty per cent
is profit; as the cost of dredging is only twenty-three cents, plus
an allowance for overhead charges.

The determination of the main question depends, in the first
place, upon the lease itself. By it, the lands demised are to be
used or'y for mooring purposes and for the purpose of obtaining
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reasonable access to the club house property by the construction
of wharves or other proper approaches thereto. This provision

s found in the lessees’ covenant

It is argued, on the one hand, that this in effect permits any
thing to be done to the demised premises which looks to the
use of them for mooring purposes. On the other hand, it is
irgued that this does not confer any right upon the tenants; they
take the premises as demised, and covenant to use them in the
nanner set forth and in no other way

I think that the latter is the true construction of the lease

It is of moment that this is a lessees’ covenant, and to that
extent is a restriction upe t of general demise
The rights of t pat then depend upon the effect
of the demise its¢ Upon of vater lot, has the tenant
he right to tal nd re
The tenant answe affirmatively, relying upon the decision
the Divisional Com Lewis v. Godson (1888), 15 O.R. 252,
here it was held that a tenant who, for the purpose of clearing
nd and rendering i re fit for cultivation, colle the stones

has the property in the stones, and the landlord has

y interest in then ind is liable for their value if he takes and

disposes of them

\

\ very careful con ratio his cas e that
t throws little light upon the problem here presented. The
Court there takes the view that the stor hich are n mere by
produet of hushandry, oceupy a position ar ) imber ent
n the process of clearing | per n
t nar I'l 0 nit | \
to take and 1r tl ) f ( hich is
s being d here
I'he la 0 s app f 11 1 and
enant, | reatl) velo Origimmally the u trictness
prey nd tl nant’s right to ir fore in m }
the ndition of the d¢ ed land was kept thin the 1 ot
possible bounds. In Termes de la Ley, for example, it is said
Waste is where a tenant fe f rs pulls down the |
w euts down timber or s the house willi o fall or di
the ground.”” The modern vie is hest mplified by the de
cision of the Lor in Hyman v. Rose, [1912] A.C. 623, where
the decision of the Court of Appeal, Rose v. Spicer, Rose v
Hyman, [1911] 2 K.B. 234, was reversed and the dissenting

opinion of Buckley, L.J., was adopted as a correct exposition of
the law

There a chapel and the grounds upon which it stood were
demised for a term of ninety-nine years. When about half of
this term had yet to expire, the leaschold was sold. The par
chasers made such structural alterations as were necessary to
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gonvert the ehapel into a einematograph theatre. An injunction
was sought, on the ground that what was done was a breach of
covenant and also waste After pointing out that there was no
covenant prohibiting the use of the demised property for the
contemplated purpose, Lord Loreburn, L.C',, said of the contem
plated ehang 19121 A.C, at p. 632 ‘It is a question of fact
whether sueh an act changes the nature of the thing demised,

and regard must be had to the user of the demised premises
which is permissible under the lease.”’

In the Court of Appeal, Buckley, L.J., had placed the matter
upon what appears to be an entirely satisfactory basis. What
was being done to the demised premises was not, in his opinion,
rsion.  The
opening of new windows and new doors, and the shifting of par-
titions and staircases, having regard to the condition of the
building and the length of time the lease had yet to run, could
not be said to be any injury to the reversion. ‘‘It would be
waste to make such alterations as to change the nature of the

waste, because no injury was being done to the rev

thing demised. The thing demised is premises which the lessee
may consistently with the lease use for many purposes for which
they are without alteration and adaptation not snitable. A right
reasonably to alter and adapt is to be implied. It may be breach
of covenant so to alter the structure as substantially to cease to
perform the covenant to support, uphold, maintain, and so on,
the buildings, walls, and fenees in good repair’’ ([1911] 2 K.B
at p. 254) “The Court no doubt will look jealously to see
whether the aets done are such as to diminish the valne of the
reversion’’ (p.

Applying this test to cases such as Lewis v. Godson, supra,
and the timber cases upon which it is founded, it is clear that
the removal of stones and the elearing of timber from land leased
for agricultural purposes, cannot be regarded as waste. The
purpose is contemplated by the lease; and the reversion is not
injured, but improved.

In Tucker v. Linger (1882), 21 Ch. D. 18, and on appeal in
(1883), 8 App. Cas. 508, the facts were not widely different
from those in Lewis v. Godson, and it is singular that the case is
not there mentioned. In the course of agriculture, flints were
brought to the surface. The tenant removed these and sold
them. Ie did not argue that, apart from custom, he would
be entitled to do so: but sueceeded in establishing a eustom jus-
tifying his conduet. It was apparently assumed that, apart
from custom, he would have failed.

That which is suggested as the test, namely, is there injury
to the reversion or not? has long been recognised as the touch-
stone. The old cases are collected in Doe dem. Grubb v. Bur-
lington (1833), 5 B. & Ad. 507, which adopts the statement of
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ion Richardson, C.J I'he la ill not allow that to |
of which is not any ways prejudicial to the inheritance
In furtherance of this idea, it has always been held that a
the 1 18 N0 1 t ““to tal he substance of the estate by open
m ng mines « 1y p ng recognised where the
et per ] | heing d as a mine or clay pit;
d there the presu on is, t tenant intended to cor
the mine or pit, leased to him, as the landlord had
me bele Se es collected in Dashiwood v. Magniac 1891
ler
‘lt :" ) Lhe nost cor 1:” 1 1tement of '.\' la s f ! I n
m e t of Bu v.J..in West Ham Central Char Board
Ke East London Waterworks ( 1900] 1 Ch. 624 re hi
\r njur 0 reve on in pract lv the sa
he lgment s 1l pproy
11d
be In the I, T think beyond | n
he ture, that wha propo: by tl nat 1, in t ren
ce h he t substanti to the reversion
ch r, if waterial t se. I do not think t) the
ht L ! V ( np 1 any execavatio It contemy
'h I 1 lots as they re at t of the
to If tl ( insuitable for the purposes of Club, tl 1S
mn, { ( uop 'H'*""!. 1ne \.'\ I ‘)-' was given to t Iv‘v ) \J ‘v’"
B 1 ething far more analogous to the opening of n
N mine than to the prudent condn f husbandry, and in neo
; nse permissible under such a lease as that in question
The pl tiffs are, therefore, entitled | niunction soue
a 1 ref e as to damages the parties cannot y
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d 1 idence necessary to enable the damag R
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Warens (§ 1 D05 ) —OVERFLOW—LIABILITY FOR—OPENING FLOODGATES
10 PREVENT BREAKING OF DAM—INJURIA ABSQUE DAMNO.

I'he opening of the flood-gates of a mill-pond during a period of

it the breaki
v mill-owner liable for injuries eanse

W

high water in order to p a dam, will not rende

a lower proprietor, where, had
would have been much great
away of the dam; the injury in

the gates remained closed, his dam
s the probable result of the giving
such a case is injuria absque damno

| Thomas v. Birmingham Canal Co., 49 LJ.Q.B. 851, appli

Warers (1T D95 —OVERFLOW-—ARTIFICIAL BODY OF WATER—DU Y
OF OWNER TO PREVENT ESCAPI

Ihe owner of a mill-pond upon a stream is not bound at all hazards
to prevent injury to others by the escape of the water eollected
Fleteher v, Rilone 1866), LR, 1 ¥ o and Rylands v. Flet
he 1868 LAt 3 WL 330, distinguished: Nichols v. Marsland
IRT6) . 2 Ex.D. L2 and Richards v, Lothian, [1913] A.C, 263, applied. |

Arpear. by the plaintiftt from the judgment of the Senior
Judge of the County Court of the County of Waterloo, after a
trial without a jury, dismissing an action brought in that Court
to recover damages for injury to the plaintifi’s land and other
property by flooding, eaused by the overflow of the defendant’s
mill-pond

The appeal was dismissed

M. A. Secord, K.C., for the plaintiff, argued that the defend
ant was liable both on the ground of negligenee in the manage
ment of the flood-gates, and also beeanse he had been guilty of

a breach of the duty ineumbent upon an owner of land who has

collected a large body of water upon his property by means of a
dam, so to construet and maintain it that he will not damag

his neighbour’s property

n letting off' the surplus water. He
referred to Youny v. Tucker (1809), 26 AR » Lister
JAL at p. 169 Nichols v. Marsland (1876 1; Bor v
Jubb (1879), 4 Ex.D. 76 Dixon v. Mctropolitan Board of Work
1881), 7 Q.B.D. 4158; Nugent v, Smith (1876), 1 C.P.D. 423

Nordheimer v, Alerander (1891), 19 S.C.R 263 ; Mackenzic
v. Township of West Flamboro 1899), 26 A.R. 198, 201
Halsbury’s Laws of England, vol 28 Porward v. Pittard
1785), 1 T.R :

R. McKay, K.C., for the defendant, argued that the finding

of the learned trial Judge against negligenee was supported by
the evidenee, which shewed that the flood which eaused the
damage was an extraordinary one, and conld not have been
antieipated.  The def t
injury to the plaintift’s property, and is excused hy the doetrin
of vis major. He referred to James v. Rathbun Co, (1905), 11
O.L.R. 271; the Nichols case, supra; and to Nicld v, London and
North Western W, Co. (1874), LR, 10 Ex. 4. [MgrepiTH,
(0.0, thought these cases were in conflict with Fletcher v
Rylands (1866), L.R. 1 Ex

dant did all in his power to preve

|  That case is distinguishable

15 D.

as ap
naturi

Ne

Th
pITH,
Judgn
the 13
Senion
him, &
st d

Th
time b
in titl
mainti
are ¢o
racewi
regula
stream
lant is
he "l\\
he live

On
statem
flowed
lot, ¢
nitur

.l.'\'

1
respon
the wa

others
)

flood
to prey

The
tradiet
it, cam

been p1

It i
the apj
there h
stream
when t}
Saturd:
was no
the wat

R—1




15 DLR MeDotvaan SNIDER

as appears from the Nichols cas

natural waterconrse sueh as is in question hers

Il nent  of the Co | M
wr, I'his is an ap) he plaintit roni
judgmer County Court of the County of Waterloo, d
the 13th February, 1913, which s direeted to be entered by
Senior Judge of that Court ter t of tl t |
him, sitting without a ju on the 1Lith, T4th, 20th, 30th

st days of Deecember, 1912, and the 20th day of January

I'he respondent is the owner « mill operated t
time by water power, and, for the purposes of it, his p
n mnt onstru the pon

ntained I ( in I t ( tr
r 0 d 1 fre hie tl | to tl hro
FACeW at th ) ) I ntro
regulating tl of 1 nd 1 1
lant 18 the o er of t 1 |

th | 1 ) '

oy 1 < n to Y 0 v |
nitu nd so otl Derson I

I'he oy ;

1) A n h of the du on
respondent to tal D t y I
! ! . ¢ t . ©F |
others

2) N nee of t responder I 1 (
flood-gates and in failing to control the flow of the water so
to prevent its doing da re 1o ot)

I'he evidenes s 1o the main questio wolved was con
tradictory, and the leanm Judge, upon Ul consideration o
it, came to the conclusion that the negligenee charged had not
been proved; and with that conclusion we agre

It is not open to question that durmg the d upon whiel
the appellant’s lot was flooded, and part of the previous night
there had been very | ns, which eaused the waters of tl
stream to rise; and it is a fair conelusion upon the evidenee that

vhen the mill was shut down about six o'el

Saturday evening, for want of sufficient water to run it
was no reason to apprehend any abnormal rise in the he

the water, and nothing to suggest that exceptional precautions

S—~13pLn

th
rht

kK on the previous
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ONT. woulld he necessary to prevent the banks of the mill-pond being God
8.0 overflowed or to prevent damage being done to the appellant’s ”I"I“.i
1913 property. IR()
— The evidence preponderates strongly against the view that 3 T
““""’fv“"'" there was any negligenee on the part of the respondent’s ser )
SNIDER vants in the way in which the flood-gates were operated, when IH:IT'L
P T S it was discovered that, owing to the rise in the height of the sy
water and the volume of it that was coming down the stream, it caa)
was necessary for the preservation of the dam that the flood ;:lul:nll\i
cates should be opened.  The immediate objeet of the respond ”‘”““
ent’s servants in opening the flood-gates was, no doubt, to pre SHaod
vent the loss to their employer which would have resalted from rainf
the dam being swept away ; but the evidenee establishes heyond
. so thi
doubt, we think, that, had the dam been earried away, greater and tl
damage would have been done to the appellant’s property than down
was oceasioned by the opening of the flood-gates,
Joinin
It was contended by the appellant’s counsel that the flood in the
wates should have been opened when the mill was shut down the fle
on Saturday ; but there was, as | have said, nothing to indicate mtiei)
that it was necessary that that should be done; and the result have |
! | of doing it, had the exceptional inerease in the volume of water that tl
| not oceurred, would have been to empty the mill-pond and so was ¢g
} prevent the mill from being operated until the flood-gates had ant wi
been elosed, and the pond again filled, a proeceding whieh, under In
normal conditions, would have required several days to ae rule in
complish.  Besides this, the evidence establishes that, if the of law
gates had been opened, as the appellant contends they should exeuse
have been, the damage to his property would not have been to vis |
woided tive
In our opinion, therefore, the appellant’s case, so far as it is The
hased on negligenee, fails the 1
The contention that it was the duty of the respondent to pre 1913
vent at all hazards the waters of the mill-pond from escaping aned w
from it, to the injury of others, is also, in our opinion, not well due to
| founded. The appellant, in support of this contention, invokes Moulto
! the rule laid down in Fleteher v, Kylands (1866), LR, 1 Ex case is
| 260 Rylands v. Fleteher (1868), LR, 3 1LL. 330. The rule and King's
! the nature of the exeeptions to it were thus stated by Blackburn, It 1
.; J.. and his statement of it received the express approval of the within
] House of Lords: **We think that the true rule of law is, that reasons
! the person who for his own purposes brings on his lands and he, *‘ey
| colleets and keeps there anything likely to do mischief if it prineip
{ escapes, must keep it in at his peril, and, if he does not do so, is danger
i primi facic answerable for all the damage which is the natural the lan
consequence of its eseape.  He ean excuse himself by shewing commul
that the escape was owing to the plaintifi’s defaunlt: or perhaps this cas

that the escape was the consequence of vis major, or the aect of The
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(1od : but as nothing of this sort exists here, it is unnecessary to

nquire what exeuse would be suflicient L.R. 1 Ex. at pp. 279

Rylands

I'he question of law left undecided in Fletcher

ame up for deeision a few years later in Nichols v. Marsland
1876), 2 Ex. D. 1 e defendant in that case had formed o
her land ornamental pools which contained” large quantities ol
vater. These pools were formed by damming up with artifieia
hanks a natural stream which rose above her land and flowed
through 1t nd tl vater was allo I to escape from the pools
neeessively by weirs into its original course \n extraordinar
nfall caused the stream and the water in the pools 10
o that the artificial banks were ecarried away by the pressu
11l iter in the pools, b thus suddenly let loose, rushed
own t cou of the stream and injured the plaintifi
joining propert I'he jury found that there was no ne 1
n 1 onstruction or maimtenance of the reservolrs, but that
flood was so ereat that it could not reasonably have bee
nt t had been anticipated the effeet might
d, and 1 hel | Court « \pp
ha stance a finding that the eseape of tl t
as caused by the aet of God, or vis ma ind that the defend
vas not liable for the damage
In that case s in the case at bar, the p 1 the
in Fletcher Rylands, but the Court h 1 on
of law left undeeided in that S vhether t ld
use herself by shewing that the cupe of 15 e
) ma ortl et of God should he m red irn
I'l rul vas also considered by the Judicial Committee of
Privy Couneil in tl recent case of Richards v. Lothia
3] AC. 263; and vas laid down in Nichols v. Mars
is approved and was held to apply where the escape was
e totl thietons act of a third person if indeed s Lord
n stating the opinion of the Committ that
ually ineluded in the phras is m wotl
" "IN
It may be also that the cas t bar is one that does not com
thin the prineiple laid down in Fletcher Eylands, for tl
casons given by Lord Moulton, at p. 280 It is not sald
every use to which land is put that brings into play that
prineiple. It must be some special use bringing with it increased
inger to others, and must not merely be the ordinary use of
the land or such a use as is proper for the general benefit of the
ommunity It is, however, unnecessary for the purposes of

this case

to consider it from that point of view

The following passage from the judgment of the Court
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livered by Mellish, L., in Nichols v, Marsland, is particularly
apposite to this ease (2 Ex.D. at p. 5) : “*The wrongful act is not
the making or keeping the reservoir, but the allowing or eausing
the water to escape, 1, indeed, the damages were occasioned by
the aet of the party without more—as where a man accumulates
water on his own land, but, owing to the peculiar nature or con
dition of the soil, the water escapes and does damage to his
neighbour-—the case of Rylands v. Fletcher establishes that he
must he held liable,  The aceumulation of water in a reservoir
is not in itself wrongful; but the making it and suffering the
water to escape, if damage ensue, constitute a wrong But
the present ease is distinguished from that of Rylands v, Fletcher
in this, that it is not the aet of the defendant in keeping this
reservoir, an act of itself lawful, which alone leads to the eseap
of the water, and so renders wrongful that which but for such
escape would have been lawful. It is the supervening vis majo
of the water caused by the flood, which, superadded to the water
in the reservoir (which of itself would have been innocuous
causes the disaster. A defendant cannot, in our opinion, b
properly said to have eaused or allowed the water to eseape, il
the act of God or the Queen’s enemies was the real cause of its
escaping without any fault on the part of the defendant. If a
reservoir was destroyed by an earthquake, or the Queen’s
enemies destroyed it in condueting some warlike operation, it
would be contrary to all reason and justice to hold the owner of
the reservoir liable for any damage that might be done by the
escape of the water. We are of opinion, therefore, that the de
fendant was entitled to exeuse herself by proving that the water
eseaped through the aet of God.”

The appellant’s case fails for the same reason that that of
the plaintift in Nichols v. Marsland failed

In addition to these reasons, the appellant’s ease also fails
for the reason which led to the failure of the plaintift in Thomas
v. Birmingham Canal Co, (1879), 49 L.J.Q.B. 851 I'he facts
of that ease were not unlike those of the case at bar.  In deliver
ng the judgment of the Court, Lush, J., said that the Court
had forborne to deliver judgment at the elose of the argument
not beeause of any doubt “*that it ought to be substantially for
the defenddants, but from a doubt whether, as the damage com
plained of did not acerue from the bursting of the canal bank
but was eaused by the voluntary act of the defendants’ agents in
letting off the surplus water in order to prevent a terrible
catastrophe, that cirenmstance might not entitle the plaintiffs to
judgment for some amount. If the defendants had done nothing
1wl of the acenmulation of water, the facts found
e direetly within

to relieve th
by the arbitrator would have brought the ce
Nichols v. Marsland, Tor it is found that the banks could not
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arly have sustained the continued pressure of the accumulating ONT
i not water, but would soon have given way, the result of which would -
sing have been not only to flood the plaintiffs™ mines to the same 1013
1 by xtent to which they were flooded, but also to have flooded
’mh:\ v large traet of country around, causing great destruection of Mchoveat
con property, and probably loss of human life also Assum SNIDE
his ing, therefore, that it was a wrongful act to open the sluices -
t he md so let out the water from the canal to flow in the direction
Vol of the plaintiffs” mine instead of allowing that and all the sur
the ounding area to be deluged by the bursting of the bank. it wa
Buat ria absque damno, and consequently not a ground of action
I I'he judgment is affirmed and the app lismissed tl
this COosts
1 ™ 2usia .
suel
e HANDRAHAN v, BUNTAIN PELI
",‘ / / ( / / | ' p
i FIXTURE § 1=t —Whar A WaGON 6 K
tn W f
wilt " 1 1 1 ! 1 ' |
Ifa t Dt { \ '
n ' r o ren tl \ |
1. it realt
¢ Ha n I 8 Can, S.C| 174 /
ro . & App. 630 y
tl
d I'Rian of an action of trover and conversion Statement
it D. A MeKinnon, for plaintiffs
6. Gandet, for defendant
FrezaeraLn, o) I'his action was tried before me without a gorald, J
. I It is in trover for the conversion of a set of Fairbanks coa
mas seales and of eertain sleepers, rails and trolle running on an
acts evated trolley line, all being on a wharf used for the storage
ver d sale of coal
surt I'he simple question in it is, are thes ticles fixtures a
\ent etween the purchaser of the whart and the ortgagee in pos
fo session, with the consent of the mortgagor, and a purchaser
om inder an execution issued against such mortgagor If they are
i} fixtures they are trade fixtures used in connection with the
s in harf as a coal depot I'he evidence diselosed no ground of
ihle wetion in relation to the sleepers, rails and trolleys
s to The Fairbanks seales for weighing coal were, as usual, set in
ng a pit prepared for them, and were in place there for some twenty
6 years before the mortgagor became the purchaser They passed
hin to him as fixtures under his purchase of the wharf. The only
not material point in their construction is that they are f,.-[.-“.-;l
:
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at the corners with serew holts to the timbers of the frame of the
pit, and that over a portion of this frame is ereeted a seale house
fastened to it, so that part of this building wonld have to he
taken apart before the scales could be removed.

Under the general law affecting trade fixtures, this scale
wonld be considered as affixed to the realty. 1t is put in a plaee
strueturally adapted for it, fastened to such structure by bolts,
cannot be removed without destroying in part what is a portion
of the realty, and put there apparently not for a temporary pur
pose, but that it should remain there permanently as an adjunet
to the wharf, and to improve its nusefulness for the purpose for
whieh it was used.

Counsel for plaintiff urged, however, that Ex parte Asthury,
4 Ch. App. 630, and Haggart v, Town of Brampton, 283 Can
S.C.R. 174, are eases which deeide differently in respeet to plat
form scales.  These cases arve clearly distinguishable.  In the
first. the Court deeided that a ecertain weighing machine was
not a hxture mn-r-‘ll\ hecanse it was set in a square |‘l‘1"|l|.|«‘|"
made for it “*as it is not fixed by nails or by serews or in any
other way,”" and was absolutely unconneeted in any way with
the receptacle

In the second the only reference to platform seales is that
of a platform seale on wheels in the outside yard, otherwise the
case is in confirmation of the law of fixtures as | have stated it
Judgment will be entered for the defendant

Action dismissed

WALKER v. CANADIAN NORTHERN R CO
(Decision No. 2.)

Saskatehewan Suprewe Court, Newlands, Lawonl, Bro anmd Eliwo 1
Navembe 15, 1913
LoCoxtraers (§ 11D —I85 CONSTRUCTION CONTRACY INpEMNTIY )
EMPLOYER FROM LIABILITY FOR CONTRACIOR S NECLIGENCE Wi
WITHIN—NEGLIGENCE OF EMPLOYER'S SERVANTS
A contract to fenee a railway right of way in which the contract
inst claims for injury 1t
n the work,” does not

agreed to indemnify the railway company

persons or property “oceasioned in earryin
entitle the company to indemnity against a claim of an employ e
the contractor for injuries received throngh the negligence of an em
e of the railway company

alher v. Canadian Northern B Co, 11 DR 363, reversed

Arreal by the third parties, the Ideal Fenee Co., Ltd., from
the judgment of Haultain, C.)., at the trial of the issue as to r
lief over between the defendants and the third parties, Walker v
Canadian Northern R. Co, 11 D.LR. 363, 24 W.L.R. 158

The appeal was allowed
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J. F. Frame, for the third parties, appellants SAS[.('
J. N. Fish, for defendants, respondents 8.0
1913
NEWLANDS, I agree with the interpretation which m)
hrother Brown has put on the indemnity given by the Tdeal WALKER
Fenee Co. to the Canadian Northern R. Co., and, in addition to \\'\HH
vhat he has said, 1 sh to make some remarks upon an argn WIHERN
" by Mr. Fish. He contended that the Canadi R. Co
Northern R. C'o. would not be liable for the negligence of the wisads. 3
[deal Fenee Co. in building the fenees, heea they were ind
1 lent e nd therefore, unless indemnity cov
1 th n 1wets of the rallway company s servan fhe
lemnit no fore This, however, is not the cas
\ 1o \ mposed upon the railway company to fen
S LS I Railway Aet, R.S.C. 1906, ¢h, 37
In Daltos Lny 6 App. Cas. 740, at p. 8291 |
! n IVS
| ' 0 n 4 M ]
nj ]
] 1 ' 0
1 | nt I
nt i ' I st
( 01 %: J
BNS 4 ! onn |
In Hole v. Sittingbour and NI R Co, 6l &N
IS8, at p. 497, Pollock, C.1., says
1
n n t |
prinei ' !
t n ' 0 ]
! W \ i Par
bility 1
The railway company, therefore, could not, by nployin
an independent contractor, get rid of their liability. There was
therefore, a case of real necessity for them to be indemnified

rainst, and it is against this lability that, in my opinion, they

took the indemnity in this case, and not to cover t negli
genee of their own servants
Brows, J The facts of this case, which appear in the

Judgment of the learned trial Judg

dispute, are briefly as follows

and which are not in
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SASK. The Ideal Fenee Co. Ltd., were, in the summer of 1911, Shat
s.C engaged in feneing a portion of the right of way of the Can da
1018 adian Northern R. Co. The contract under which this work comy
- was done, and which was in writing, stipulated that the com Shits
“"’"‘"" pany would furnish the fenee posts on ears, the same to he un \m\
CANADIAN loaded by the fenee company: and, further, that the railway :\;-n
\‘;'t":":ll‘\ company would furnish free transportation for men and mat part
erial from Winnipeg to the work. The employees of the fene the i
Reown. 3 company having completed their work at a point ealled High comy
te, on the line of the railway company’s railway, were earried i
from that point to a place called Maidstone on a train of the the'd
company for the purpose of distributing the posts and wir o
required in the work of fencing at points west of Maidstone intan
This train consisted of an engine, a number of ears loaded with that
posts, a ear of wire, and certain hoarding cars.  The plaintiff e
was a labourer in the employ of the fence company. When dams
! the train arrived at Maidstone, the plaintiff and two other em pany
ployees of the fence company entered the car containing wire neali
in order that they might be ready to distribute the wire, as re- tho's
| quired, after the train pulled out of Maidstone. After the men Wt
I had taken up their position in the car, the engine, which had alntin
‘ been shunting, backed down to couple the ears containing the soenn
posts and the wire, and, in doing so, gave these ears a severe o
Jjolt by striking the ears and starting up again with a jerk, As
a result of the impact and jerk, the bales of wire in the wir Mlll:‘l
ear were all more or less disarranged, and some of them tipped “M‘””
over, The plaintiff, who was in this ear, was injured by a bale contra
of wire falling on him. The learned trial Judge found that I
the bale which caused the injury fell owing to the negligent CRTTY
and violent manner in which the coupling was done, and gave nity
the plaintift judgment against the railway company for $860 ot of
and costs of action. Under these cirenmstances the company traetc
claim over against the contractor under an indemnity elause carrvi
contained in the contract, which reads as follows: it Was
! Ihe contractor shall be responsible for and shall indemnify the com The 1
| pany inst all dam by whomsoever claimable. in respect of any transg
'j injuries to persons, livestock, lands, buildings, structures l-‘n;-w trees work
ways, properties, rights, privileges or easements, of whatever 3
I oceasioned in the earrying on of the works, or any part thereof neglig
| or by any ne . misfeasance, or non-feasance on his part, and shall, at I
| his own expense, make all necessary temporary provisions to ensure the lowed
1 avoidanee of such damage or injury Ihe company may forthwith, after and ]
: notice to the contractor, pay or compromise any claims for such dam Issue
whether placed in suite or not, and may colleet the amounts paid from the pany,
| contractor or deduct the same from any amounts then or thereafter due
| by the company to the contractor L
| - i ; 2 allowe
! The real and only question at issue in the present appeal

! is, whether or not the injury to the plaintiff was *‘occasioned in
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the earryving on of the work,” within the meaning of the in SASK
Can lemnity  elanse It is contended on behalt of the railway
work company that this elause is wide enough to cover all damages 0
com vhiel may bhe elatmed o speet of any Injury oceasioned 1«
un my person in the work incidental to the erceting of the fene Warks
lway ven thongh such injury be the resnlt of negligence on tl (
mat part of the railway company's -“‘I“"' o8 that, even though N\ |" .“ )
e the injury be caused by neg nee on the part of the :
ligh company's employees in operating the train when transportin
ried nen and material to the work, the fence company must n
the the loss of any damages that are recovered in consequen I"he
wire indemnity elanse, on its face, should not, in my opinion
ont interpreted to go that far, hecause there is in it the provision
with hat the “‘contractor’ shall, at “*his"" own expense make a
ntifl necessary temporary provisions to ensure the avoidance of suel
Then damage or injury.’ But the contractor the fenee con
em pany ) could scarcely be expected to provide against acts o
VK negligence on the part of the railway company’s employees, for
8 re the simple reason that they did not have control over the 1
men ay  company s employees When, however, this indemnity
had mse 18 considered i the light of elause 1 of the contract
the eems to me to put the matter hevond all doubt
vere Clause 1 is as follows
As i ntract the rd “wor O shall, unless the
wir es o different meaning, mean the whole of the work and mater
ped matters and things, required to be done. furnished, and performed by ti
bale tract r under 1 ontrict
that In the light of this elause, an aceident “‘occasioned in the
gent carrying on of the work within the meaning of the indem
rave nity elause, must be held to mean occasioned in the earrying
ks60 on of some portion of the work required to be done hy the con
any tractor In this case the aceident was not oceasioned in the
anse carrying on of any work which the contractor was bound to do
t was oceasioned in the transporting of the material to the work
com Fhe railway company, not the fenee company, were bound to
An transport the material; it was no part of the fenee company’s
ol ork whatever And the aceident was not oceasioned by th
',l,\,"y negligence of the fenee eompany
e [ am of opinion, therefore, that the appeal should be al
et lowed with costs, the judgment of the trial Judge set aside
ufte and judgment entered in favour of the fence company on th
- issue joined between the fence company and the railway com
1 the pany, with costs
dus :
Lasont, and Evnwoon, JJ., agreed that the appeal should be  Fiwood
allowed
pea
d i

Appeal allowed
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PEI ROBERTSON v, IVES,
\( Prinee Edward Island Supreme Court, Fitzgerald, JJ.  November 4, 1913,
1913 Lo DESCENT AND DISTRIBUTION (§ 1 D—16) —Ricnr 1o iINHERIT—BY Aporten

CHILD—=ADOPTION DECREE UNDER FOREIGN LAW

The status of a person as next of kin of another is sufliciently
established if recognized by the law of the foreign domicile of the de

Lo and this principle applies to support the right and elaim of
i adopted son as next

Kin. to personal property in Canada e

g to the estate of the mother by adoption, who, although re
sident in Canada at the time of her death, had acquired a domicile
of choiee in the State of Massachusetts, and while there domiciled, had

under the laws of that State, obtained a deeree of adoption giving
the adopted ehild the like elaim upon her estate as if he had been her
wn ehild

Re Goodwan's Trusts, 17 ChD, 266: and Re Grove, 40 Ch D, 216
considered

Ntatement Trian of an action by an administrator for the conversion hy

defendant of certain furniture elaimed by the administrator as
belonging to the estate of deceased

Vatlicson & Stewart, for plaintiff

Johnson & Inman, for defendant

fendant elaims ownership under a
howd fide purchase from Stanley Bailey, an adopted son of de
ceased.  The furniture he claims was Bailey's, as well hy gift
from his adopted mother, as by reason of his kinship to her as
her adopted son. | find that Stanley Bailey was not the owner
under a gift from deceased.  The evidence is very conflicting,

| ' oA Frrzaerarn, J The «
|

but there is not such suflicient proof of possession hy him as
would entitle him to hold as donee,

Defendant’s second contention is based on a deeree of adop
tion by deceased, of Stanley Bailey, dated the 8th day of Mareh,
1804, granted hy-—as shewn to me by expert legal testimony—a
competent Court of jurisdiction in the State of Massachusetts
S\, This expert testimony also established, that under the
laws of that state an adopted child inherits as one horn in wed
lock: and, it was proved that from the time of his infaney
! Stanley Bailey lived with deeeased and her husband, until his
| death twenty years ago, and with her afterwards, as her adopted
son

The deceased died in this provinee on the 12th May, 1912
intestate, and the furniture in dispute was at the time of her
death in her vesidence here. 1 heard evidenee as to her domieile

was here, as also her domieile of choice. 1 find that at the time
of her mar

ige with Bailey in Boston about forty years ago,
ame her domieile of choice; and that up to the time
] of her return here, and residence in the old homestead—her pro
| perty—in February, 1911, she had made no new domieile,

! It was contended by the administrator that her domicile of origin
| that eity bec
|
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I'he evidence of her intention to then change her domieile is
very conflieting.  The onus of proving such a change is on the
plaintiff : Wadsworth v. McCord, 12 Can. S.C.R. 466, 1T am of
opinion that the evidence addueed does not sufficiently satisfy
that onus. It discloses no very settled determination on her
part permanently to change her domicile.  Her death here one
year and three months after her return makes it—in the face of
her conversations and letters—difficult to determine the matter

ith any degree of certainty

Without reviewing fully the eviden | Il only

sil hat
has not heen satisfactorily proved to me that deceased per
nently ehanged her residence of choiee in Boston
It is, however, contended that even admitting that she did
no sueh change of domicile on her part altered the status of he
pted sor That not that, he 18 entitled to her
onal property here as her next to kin, under our Statute
of Distribution
\ re here only dealing with personal proper ind of kin
ship, and the Statute of Distributions; not of he p and the
nt of land, or with a bequest hy will. It is I think well
settled that kinship is a question of internationnl comity and
international law, under which the statute of a son elaiming
such kinship is determined by the law of the mtry of hi
rigin—the law under which he was born. It is also well settled

that the Statute of Distributions applies universally to persons

of all countries and races, so that the next of kin of a person
vould be his next of kin if he has a status as such under the la
of his domieile, no matter where that may be. D Vardill, 7 (
& K895 Re Goodman's Trusts, 17 Ch, D, 266, and Ke ()
10 Ch. D, 216

I'hese cases are, it is true, all cases of legitimaey e
stahlish the law that such status noonly be acquired in the

case of a ehild log

wte moa toreign country, bat illegitimate

under our law by reason of its hirth hef

we marriage, when the
father is domiciled in a country ch allows the ehild’s legi
timacy by subsequent marriage, hoth at the time of the birtl
which gives a capaecity to the child of heing legitimate—and at
the time of the marring vhich gives tatus of legitimac
to the ehild: Re Grove, 40 Ch. D, 216
No decisions as to status hy adoption were eited hefore me
I see no good reason, however, for not applying the prin ple of
the above decisions to the case of an adopted ehild providing
uch child has a like eapacity, and the adopting parent a like
lomicile at the time of adoption
Lord Justice James in Re Goodman's Trusts. say
he family relation o nstitute the 1 fa lized
untry should be respected and owledged, by ove ther member of
the great community of nations
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The family relationship here, under the express decree of a
Court of competent jurisdietion in the United States of America
is made very plain. It deerees ““that from this day said ehild
shall to all legal intents and purposes he your (Jennie €
Bailey's) ehild™’ ; ““as though you (Jennie €. Bailey
were his natural parent.”’

Otherwise of the status of Stanley Bailey there appears no
doubt.  He was adopted by deceased in the State of Massachu
setts while she had acquired a domicile of ¢hoice there, and he is
given there the full rights of a natural born son, under the law
of the State of his and her domicile.  Lord Wensleydale in
Fenton v. Livingston, 3 Maeq. 547, said

he Jaws of the State affeeting the personal status of the subjeets
travel with them wherever they  go, and attach to them in whatever

wntry they are resident

To refuse to apply such a dictum to an adopted son, and to
admit its application in the case of an illegitimate e¢hild, is surely
a restricted view of family relationship. We may have no law as
to adoption, nor any legal status given to the adopted ehild
Other eivilized communities, however, have: and unless, again to
quote the words of Lord Justice James: ““We think our law is
so good and so right, and every other system of law so naught
that we should reject every recognition of it as an unclean
thing,”” we must, 1 think, under international comity, accept this
family relationship as it is in the country of its domicile. Stan
ley Bailey may be a non-British child. e is, however, an Ameri
can child: and if ““kinship is an ineident of the person and
universal,”" the removal of his parents to British soil eannot, re
cognizing the principle of the authorities T have quoted, affect
his status

Consequently, even admitting that deceased changed her
domicile, and made a new one in this country, Stanley Bailey is
entitled to her personal property as her adopted son, and as her
next of kin under our Statute of Distributions, in preference to
her more remote brothers and sisters and their children, and
so | hold. Judgment will be entered for the defendant.

Judgment for defendant
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STRATHY v. STEPHENS

0 ) ( Trial " I, O 15, 19
VENDOR AND PURCHASS §111 8 RIGHTS OF PARTI S TO TH
PERSONS—NOTICE OR FACTS 1 I RY
Wi 1 lainti | tal
noa tract il \ t
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out hi r's bargain ma
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ActTion for the removal from the files of the registry off

as a elond the plaintifi’s title, of a certain agreement
lated the 1st February, 1912, and registered on the 17th Febru
ary, 1913, made hetween the defendant and one Gordon, hrought
in as a third party

The def
specific performance of the agreement; and elaimed indemnity
or other relief from Gordon, the third party

fendant counterclaimed against the plaintiff for

Judgment was given for the defendant on terms
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ONT. September 19 and 20, The action was tried before Hopains, J. St
] 0 JUAL without a jury, at Port Arthur. aoone
1913 M. J. Kenny, for the plaintiff,
il Ao dJ. McComber and A, ,”:‘HI/I‘II‘II. for the defendant.
r W. A, Dowler, K.C, and W, MeBrady, for the third party
NTEPHENS ()]
Hodgine, 1.4 October 15, Hobaing, J.A:—The plaintiff, by agreement three
of the Ist February, 1912 (exhibit 3), agreed to sell to Gordon, for tl
the third party, lots 1 to 17, block 62, in the MeViear addition agreen
in Port Arthur, according to plan 121, for $18,080; $4,000 was heavie
then paid down by Gordon. The defendant afterwards and on merea
the 22nd February, 1912, paid $1,000 to Gordon, upon an under Join
standing, but on no definite terms except, that he was to have a vere
quarter interest in the lands which Gordon had agreed to buy us the
from the plaintift. This $1,000 was no part of the $4,000, It tion o
wis not paid until three weeks afterwards, but Gordon appar hetter
| ently kept it and treated the defendant as being interested in howew
| the $4,000 to that extent. No agreement between the defend recogn
ant and Gordon was drawn up until some time in February, owner
1913, when exhibit 10 (which bears date the 1st February an ag
1912) was prepared and executed by Gordon and the defend I e
ant, and registered by the latter on the 17th February, 1913 time
The only definite evidence as to the date of its execeution is there v
that of Gordon, who says it was signed and registered the same b
day.  Default having been made in the payments under the teng
agreement between the plaintift and Gordon, the former served '.”” i
notice of cancellation upon Gordon on the 1st May, 1913, and ""w ':;_Il
began an action against him on the 3rd May to declare the phone
agreement at an end.  On the 22nd May, 1913, the plaintiff ntimat

ae

epted a qguit-elaim deed from Gordon and Brofman (who lefend,
I
had become interested with Gordon in the remaining three througl

| quarter interest), which deed is expressed so as to cover th elined
! whole title to the lots included in the agreement between the aceordi
| plaintiff and Gordon.  The plaintiff' then repaid $3,000 out of content
i the $4,000 paid by Gordon: and received a letter (exhibit 8 meneing
| which is as follows 1913
‘R. L. F. Strathy, Esq., Port Arthur, Ont the '.i"hl
“Dear Sir:—1 hereny acknowledge receipt of three thou plaintif
sand dollars, a portion ol the amount which I paid you on a the noti
certain agreement dated the 1st day of February, 1912, mad: The
i between yourself and me with reference to block ¢? MeViear ol eane
i addition, in the eity of Port Arvthur. You are hereby author quarter
! ised by me to retain the balance of the money which I paid : ment; b
" to you on the said agreement, nomely, the sum of one thon written

! sand dollars, to he applied on account of the interest of H Visions,
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J. Stephens, of the city of Port Arthur, real estate agent, in
v one-quarter undivided interest in the said lands
Yours truly,
A. Brofman
M. H. S. Gordon
On the same day, the plaintift’ agreed to sell an undivided
three-quarter interest in the said lands to Gordon and Brofman

for the same proportionate consideration as in the earlier

greement with Gordon—the main difference being a much
heavier cash payment.  The $3,000 returned was applied on this
inercased eash  payment The defendant having refused to
ol in the quit-elaim deed, negotiations (without prejudie

carried on between him and the plaintiff without result,
the defendant insisted upon a divided interest, i.c., an alloea

ion of definite lots, while the plaintiff would concede nothing

better than an undivided quarter interest. The defendant reli

however, on an interview on the 4th August, 1913, as being a

nition on the plaintifi’s part of his status as the equitable

owner of an undivided quarter interest, and as resulth in
moagreement to receny payment lor

I eannot find that there was any agreement made at that

Fhe defendant says that the plaintift told him that

there was no use making a tender unless he tendered the whole

mount, e, the total amount called for in his origina

nent with Gordon, or made another agreement. The

nt did not do either, but spoke to the plaintifi’s solicitor on
he 6th August, 1913, and told him the matter was ready to
be proceeded with, and asked him to get the plaintiff to tele

phone I'he plaintifi’s account is that on the 4th August he
ntimated that he would accept the whole amount, but that tl

lefendant told him afterwards that he could not carry it
through unless he got a divided interest, which the plaintift d

lined to give In any ecase, the defendant did not do what

cording to his own evidenee, the plaintiff said he must do, and

ontented himself with an indefinite message The writ com
eneing the present action was issued on the 18th August
V‘Al }

I do not think that anything really turns upon notice o
¢ defendant’s interest, said to have been aequired by the

daintift’ before the 17th February, 1913, or upon the effeet of

he notice of cancellation or the action which followed it

Fhe plaintitf admits that he knew, before he served notiee

of caneellation on the 1st May, 1913, that the defendant had a

juarter interest in the property covered by Gordon’s first agree
nent; but I eannot find as a fact that the plaintiff knew of the
ritten agreement or of its terms, or had any notice of its pro

visions, other than what may be imputed to him from its regis
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ONT. tration on the 17th February, 1913, No one has said that its not ‘sul

8.0 terms were diselosed to him, and, as Gordon deposes that it is not - ‘I‘mh

! 1913 expressed in the way he understood his transaction with the S eibait
— defendant, it would be impossible to hold that, until it was re- to Iin«le

Sy agpded, the plaintiff had any notice other than of the fact that
3 land ar

\l.,..','.\. the defendant elaimed to be entitled to an IIIlt“\i|||'1|.l|II;ll'h‘l‘ £
Hodem 1A, Interest. Gordon and the defendant had never put their agree orbe!
ment into definite form until they signed the agreement, and e
they now differ as to whether their arrangement has been pro :::I--w
perly expressed by the writing. It would be hard to impute to which 1
the plaintifl’ knowledge which neither of the parties themselves ; Bain 4
possessed J tioit of
If the notice of caneellation, therefore, given to Gordon alone, I
was properly given, and the action properly constituted, the e
effeet of both is ended by the arrangement of the 22nd May, I'."ndn;n
1913, and necd not be further considered e
At that time, the plaintiftt was well aware of the defendant’s 1 &
refusal to join in the arrangement.  The plaintiff wanted him 1869)
to do so, and the quit-claim deed is so drawn as to include the law-wri
defendant as a grantor.  With that knowledge, the plaintiff as depe
agrees with Gordon and Brofman, and accepts a transter from M
them of all the interest which Gordon had acquired under the purehas
agreement with the plaintift of the 1st February, 19125 and, as 85: 8§
part of the same transaction, resells to Gordon and his partner on Sp
Brofman a three-quarter undivided interest, retaining the re Purcha
maining one-quarter interest and the sum of $1,000, which is lismn
treated as part of the original purchase-money, on the terms pointed
and in the way mentioned in the letter,  That letter contains Necrop
an authorisation from Gordon and Brofman to the plaintiff to forman
apply this money upon the defendant’s one-quarter interest by the
In my opinion, by hecoming a transferee for valuable con the gr
sideration from Gordon of the whole interest dealt with by the ] the wri
original agreement of sale, the plaintiff took that interest as a in the
subsequent purchaser, and with the notice imputed by the i chaser
Registry Act through the registration on the 17th February, 4 Pultene
1913, That the transfer was for valuable consideration cannot 5 HL
Rl * be doubted; $3,000 was paid back, and a new transaction equitab
i entered into which could not have been effeetive exeept upon i Bulma
! the basis of the retransfer. In itself, this forms a valuable Necrop
: consideration for the grant Not
| The effeet of this was argued before me by counsel. 1 do not diffieult
| think, however, that the rights of the defendant ean be likened i
to those of a purchaser of part of a mortgaged property, whose of the
right to redeem the mortgage over the whole property depends, the rigl
as it seems to me, upon equitable considerations peculiar to the gage o
relationship, and largely resting on this fact, that the amount of But
the mortgage and interest is fixed, and remains a constant factor, Gordon
0
|
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not subjeet to tluetuation: so that the mortgagee is not injured
or embarrassed by the working out of the equities between the
respeetive owners of the equity of redemption, who are hound
to indemnify the mortgagor pro tanto. A sub-purchaser of
land and the original vendor are not in privity, and the former
has no right to compel the latter to carry out the sub-contract,
nor has the sub-purchaser himself any vight under the original
agreement, It is a pure matter of contract and not of equities.
unless the original vendor chooses to put himself in a position
which gives rise to some new right: Dyer v, Pulteney (17400,
Barn, Ch. 160, Had the plaintiff remained in his original posi
tion of unpaid vendor upon the Gordon agreement, nothing that
oceurred before the 22nd May, 1913, wonld, in my judgment.
have given rise to any enforceable rights against him by the de
fendant, exeept perhaps the right, on offering to perform the
original contract, of asking the plaintiff to do so on his part

I am not unmindful of the case of Fewwick v. Bulman

1869), L.R. 9 Eq. 165: which, however, is treated hy all the
law-writers who have mentioned it-—exeept Williams, 2nd ed.
as depending on the faet that the vendors had precluded them
selves by the course they had taken from objecting to the sub
purchaser’s action: see Fry on Speeific Performanee, 5th ed., p
85: Sugden on  Vendors, Mth ed, p. 232, Waterman
on  Specific Performance, p. 83, Dart on Vendors and
Purchasers, Tth ed., does not mention the ease.  In Wil
liams on Vendor and Purchaser, 2nd ed, p. 571 it s
pointed out that  Wood, V.-C., in Browne v, London
Neeropolis Co, (1857), 6 W.R. 188, held that speeific per
formance of an agreement to sell lands  was  enforecable
by the assignee of a portion of the purchase-money, upon
the ground that he was asserting the vendor’s rights; and
the writer continues he same rale appears to he applicable
in the ease of the acquisition by a third person from the pur
chaser of an estate or interest in the land sold ;™" citing Dyer v,
Pulteney, Barn, Ch. 160, 169, 170; Shaw v, Foster (1872), L.R.
5 ILL. 321 (where, however, the plaintifi was liguidator of an
equitable assignee of the whole contract): and Fenmwick v.
Bulman, supra, in which he notes that Browne v. London
Neeropolis Co., supra, was not eited.

Notwithstanding this statement, | can see very considerable
diffieulty in applying it as between a vendor and sub-pur-
chasers from his vendee of parts of the land, where the value
of the whole property is subject to inerease or decrease, and
the rights of the various parties eannot be dealt with as in mort-
gage cases, where the amount of the mortgage is stable,

But, dealing as he did and becoming a purchaser from
Gordon of the equitable interest which Gordon had under the
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original agrecment, he has put himself in a position similar to
that of any other transferee of land with notice that his
vendor had previously agreed to sell it to another party. He
hecomes bound to earry out his immediate vendor’s bargain
Gordon's agreement was to convey the fee simple in a one
fourth interest to the defendant; and Gordon had a right,
upon performing his contract with the plaintiff, to acquire that
fee.  The plaintiff has in effect released Gordon from that
performanee, i.c., the payment of the money properly attribut

able to it.  Does this fact enable him to avoid what otherwise
seems his elear liability ?

I do not think so. The effect of the quit-¢laim deed as a
conveyance was to transfer all Gordon's interest in the lands,
ind it resulted in his being relieved of the liability to pay for
them.  But it could not operate to convey the interest of the
defendant, which was to get the fee from Gordon, on payment
of the stipulated amount. The notiee to the plaintiff through
the registry office was of the defendant’s full rights (Gilleland
v. Wadsworth (1877), 1 AR. 82; Gray v. Coughlin (1891),
I8 S.C.R. 55%): and, when the former acquired Gordon's
equitable interest, he could only merge it effectively with his
legal interest by relieving Gordon from the payment, upon re
ceipt of which that interest was to be conveyed to Gordon, He
could not

case Gordon, while aecquiring Gordon's entire
interest, so as to prejudiee the right which Gordon had given to
a third party. And, under the eireumstances, and having by
his dealings rendered it impossible for the defendant to perform
the original eontraet, I think that the plaintiff became liable to
perform Gordon's contract with the defendant, upon assuming
the position of a purchaser with notice: Flinn v. Pountain
Isst 37 W.R. #43; Chesterman v, Gardner (1820), 5 Johns
Ch. (N.Y.) 295 Mewx v, Maltby (1818), 2 Swans. 277; Taylor v
Stibbert (1794), 2 Ves, Jr. 437; Lightfoot v. Heron (1839), 3
Y. & C. Ex. 586; Reilly v. Garnett (1872), Ir. Rep. 7 Eq. 1;
Waldron v. Jacob (1870), Ir. Rep. 5 Eq. 131

Iiut, that being so, his only liability is to perform Gordon's
contraet according to its terms; and he is, therefore, entitled to
the protection of all the stipulations therein: 0 Keefe v. Taylor
1851), 2 Gr. 95

I3y the terms of that agreement, $1,175 was due on the 1st
Aungust, 1913, with interest, and it is provided that, in default
of payment of any of the instalments, the vendor may, at his
option, on giving thirty days’ notice, cancel the agreement

No such notice was given, and the writ herein, if it could
be treated as equivalent to such notice, was issued on the 18th
August, 1913,

I intimated at the opening of the case that I might add
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Gordon as a party defendant, if, upon the facts and law, it ONT

turned out that he was a necessary party

opinion of an experienced Judge in Edison o
Electric Light Co. v. Holland (1889), 41 Ch, D
exercise what [ think is the

In view of the

Nwan United

* I propose to

a defendant, under the powers conferred by see. 16 () of the  Syprm
Judicature Aet, 1913, 3 & 4 Geo. V. ¢h. 19, and by the Rules of =
Court—see Rule 134, This works no injustice to him, as his
counsel supported the defendant’s counsel in his argument, and
cannot prejudice the plaintiff to have Gordon before th
Court when his rights as grantee from Gordon are being dealt
I do not see any valid reason for refusing specific per
formance of the agreement. The defendant, however, is wel
n defanlt: he has accepted the title, but has made no tender
of money nor of a conveyance; and, being in default, can only
obtamn specific performance on paying up the instalment and
nterest in arrear. I think that he should be the offer
in his pleadings to pay the whole; and j will go
or specific performance against the plaintiff on that basis
Under the eircumstances, I am fully warranted in giving no
osts, except that the defendant must pay the costs of the third
party up to and including judgment. There was, in my opinion
10 justifieation for the claim against the third party, who was
entirely ignored by the defendant, and never asked to perform
the contract made between him and the defendant. Nor am |
satisfied that the elaim put forward against the third party is
properly the subjeet of a third party notice, under our Rules
n the eireumstances diselosed in evidenes
Judgment for defendant
FREDETTE v. GRAND TRUNK R. CO QUE
Quebee Court of Revi Sir C. P. Da .1 CR
Greenshields, JJ.  September 26, 1013
101
RALWAYS §1LDT--75 Fine LOCOMOTIVE OF ANOTHER COMPANY
WITH RUNNIM RIGHTS
If the operating railway company contracts to give another railway
mpany coneurrent running rights over its line, it must be taker
to e making use of " the locomotive of the company having wh
running rights within the vwaning of see. 208 of the Railway Act

RS.C. 1006, ch see. 208
liability for damage caused by sparks from a locomotive of the other
company while using the line of the

18 to fix the granting company with

granting company

[ Lemire v. Quebee and Lake St. John R. Co 3 Que. SU( 192, re
ferred to.)

*See per Lindley, L.J,, at p. 34

right of the Court to add Gordon as ™
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QUE. Areean by way of review from the judgment of the Su "\"I\:
C R perior Court, Monet, ) .‘I-llrnb‘li
1913 The judgment below was confirmed astadl
- Demers, and Fortin, for plaintiff
Furnerre v > W\ hien
p P.oA Chassé, KO for defendant ailldings
G.T.R. Co omp
The opinion of the Court of Review was delivered hy ol H,.y.l
s, 3 GREENSHIELDS, o) The plaintift obtained judgment against e a
the company defendant for the sum of $115.  In his declaration Now
he alleges that on or about December 19, 1908, a fir ed to, or p
hy a locomotive running over the line of the defendant’s rail ne s
way, caused damage to his adjoining property, viz.. a wooded ratlway
picee of Tand about Four and three quarters aeres in extent, th mothen
lamage amonnting to #145; he alleges that the damage was due atlway
to the fault and negligenee of the company defendant that, in
{ The defendant company  denies all responsibilicy, and es | cannot
| pecially alleges that no fire was, at the time charged in th ipon 1t
! plaintift’s deelaration, and the place mentioned therein, set company
| hy any locomotive belonging to the defendant ; that at the time making |
and place in the plaintift’s declaration mentioned, the defendant hold the
company s right of way was free from dead or drey grass As 1o
weeds or other combustible material, and the defendant com L #1115
| ] pany diselaims all responsibility oF opinic
! The plaintifi’s title to the property mentioned in his deelan should ¢
| § ation is established.  The existence of a fire on his property a o Aemin
! my rate on September 20, 1908, is in like manner elearly The Cow
proved: resulting damages to a greater or less amount is shewi und ‘\'f’l
| hy the prool The first question calling for a decision, s ment of
i | from what eause did the fire originate ! and that question e with ano
! ing answered, if, indeed, it can be answerad from the proof froin """
! comes the second question : Is the defendant company responsibl conn,. 4
for the damages caused by the fire, and, lastly, the fixing o The fae
determining the quantum of the damag I“"I“"‘\ ’l.l.
His Lordship here sums up the evidenee on the origin o v,,__,‘;
the fire, and finds it was started by an engine passing on th snees in o
defendant company’s line.  He then proeceds as follows izht, aboy
Arriving, then, at this conelusion, we come to the consider thmost imp
tion of the defendant company s second defenee, viz, that, eve A of wi
if the fire originated from the engine passing immediately The j
fore the fire was perecived, that engine was not the property
| of the defendant, the Grand Trunk railway, and the defendant
g | company is not responsible. It would appear that, under cer
tain arrangements existing between the defendant, the Grand
! Trunk R, Co. and the Delaware & Hudson R. Co., the engines g
! of the latter run over the line of the company defendant, and 5
; says the defendant, no act of negligenee has been proved, and i
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to the defendant, see, 298 of the Rail

eneine not belongimmy

\et does not apply nd, it

ndant company cannot he condemmed NS¢ 208, which was
! ted in 1903, reads as fo S
ever damage ‘ rops, land o plant '
' i their content wrted ) W locomotive
makin i h locomotiv { 1 negli
all be linble u ma e ma wed | Vi
mount ma iy 1 ' {
t will be observed, that the statute in no wayv refers

puts in question, the ownership of the locomotive

1se of such locomotiv is the expression employed, 1 a
company under a contract for a consideration ves to
ther railway, running rights over its line, and such other

runs a locomotive in virtue of such contraet. is no
it, In the sense of the law, a making use of sueh locomotive
I cannot give the rvestricted interpretation to this article placed
ipon it by the defendant company I believe that any railway
mnpany that permits a locomotive to run over its road is
King use of that locomotive in the sense of the \ | should
ticle to apply
\s to the damages, the learned treial Jadee had placed them
#1135, and though that amount might be open to a differene
of opinion, 1 cannot see any reason to disturh the finding and
wild confirm the judement
Lemive ¥, Quebee and Lake St John By., 3 Que, 8.0, 192
Court of Review presided over by Judges Casault. Routhier
nd Andrews, held, that the company which had the manag
ent of a railway line, whercof it had the undivided ownership

hanother company, is responsible for the damages resulting

rom fires caused by the engine of cither compm Nt
urs,  Says the judgment
t that dinah ot i t part
\ hich belonged to t i nt Wl I
having its recourse against the otl it if the por
mmon of the thin hiel used e ' Andd 1t s rul
ihove everytl to receive its appli nin . ' wl ti
impossible for the person who has suffered dama to sav in the
I which of the two parties the thing wa v hiel tsed the damage

Fhe judgment is confirmed
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N.B. McGOWAN v. WARNER.
s C New Brunsivick Nupreme Court, Barker, Cd., Landry. Meleod, White, and
1-‘tl‘; Barry, JJ.  September 10, 1913

1. Master AND SERVANT (§ 11 A4=T1) SAFETY OF APPLIANCES
GUARDING DANGEROUS MACHINERY

Where there

company as r

widenee of negligence on the part of the employer
rds the guarding of machinery for the safety of em
ployees as required by statute, yet no recovery of damages for the
death of the employee from coming in contact with the machinery can
take place withont evidence to connect such negligence with the ac
cident

[Wakelin v. London and 8.W. R. Co., 12 AC. 41, applieds Nmith
v, Baker, 11891] AC. 325: Jam n v, Harris, 35 Can. SCR. 625
and Marshall v. Gowans, 24 OL.} 22, referred to

Statement Moriox to set aside the verdiet for the plaintiff and to enter

a verdiet for the

fondant or for a new trial, or for reduction

of damages.

A new trial was ordered.

The action was brought by plaintiff as administratrix of the
estate of her deceased hushand for damages for the hushand s
death. from injuries sustained while employed in defendant s
sawmill. The plaintifit alleged negligenee of defendant in leav
ing a revolving shaft in the mill unprotected as the eause of
injury and sued, both under Lord Camphbell’s Aet and the
Workmen's Compensation Aet (N.B.)

F. k. Taylor, for defendant.

D. Mullin, K.C., for the plaintiff, contra

Rarker, CJ Barkeg, (. This is an action hrought under Lord Camp
bell’s Act for the recovery of damages sustained by the death
of one James MeGowan, the plaintiff’s husband, caused, as is
alleged, by the defendant’s negligence It was tried hefor
MeKeown, J., and a jury, and on the answers to questions, a
verdict was entered in favour of the plaintiff. It seems that, in
the year 1911, and for some fifteen years hefore that, the d
ceased was in the employ of the defendant, or other members

| of her family, as a mill-man in a steam sawmill at St. John
| The aceident which eaused his death took place on September
| 11, 1911. The mill commenced cutting that year about the
| middle of April, and during the season up to the time of his

death. the deeeased worked on the lath machine, which was
placed on what I may call the main floor of the building. In
the flat helow, at the side of the building, was a small recess or

sort of alecove and through this was an iron shaft some thre
inches in diameter running parallel to the side of the building
{ and about three feet from it. The lath machine was driven
! by means of a belt connected with the shaft at about the middl
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of this recess, leaving about two feet of the shaft on either side
of the be t exposed and unprotected. This shaft carried connee
tions with other parts of the machinery ; and of course when the
mill was working revolved with great rapidity. In the ordin
ary work of the lath machine, it beeame necessary for some o
sometimes two or three times in a day, sometimes onee in two
or three days—to go down to this shaft to adjust this belt or
something of that nature. Certainly two ways were provided
for getting from one flat to the other, and so far as the evid
enee goes, neither of them was either difticult or dangerous A
shorter and more convenient road seems to have heen used by
the mill-men during the season of 1911, up to the date of the
accident, In the side of the building and opposite the recess
I have spoken of, was an opening some two or two and a-half
feet square, and outside of the bhuilding, and a short distan
out from it was a platform some five or six feet high from which
there was a ladder to the ground. By walking up this platform
you were able to reach the upper storey.  So that a man at th
lath machine requiring to go down to the other flat could
down this platform down the ladder, go through the opening
and find himself in a space about five feet wide and three feet
across, and obliged, in order to get to the part of the buildh
his business required, to erawl under this swiftly revolving
shaft which was between two or three feet from the ground
or climh over it in a space only two feet or so from the belt
On the day of the accident it became neeessary in the course of
his work for MeGowan to go down below, and he went by the
way | have deseribed; he was caught in the revolving shaft or
belt and killed. He was alone at the time and there is no one
to tell precisely how the aceident happened—whether he was
caught in attempting to pass under or over the shaft.  Many
of the mill-men were examined at the trial.  They all seem to
have been employed for a long time at this mill, and their testi
mony is that before the mill started in April, alterations had
been made in some of the outhuildings; the platform I have
mentioned had been moved and when they went to work in April
the platform and ladder were found as 1 have deseribed them

From that time on when the men required to down below as

I have stated, they went by this new way as being shorter and
more convenient. In faet the jury found on evidenee that |
think warranted their conclusion that the use of this means of
reaching the lower flat was general, by the deceased and all
the mill-men, and that it was known and acquiesced in hy the
defendant or those in charge of the mill for her.

The negligence relied on and for which the verdiet seems
to have been entered and the damages assessed, is, that at com
mon law, the defendant was under a duty to furnish the de
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ceased as his servant with sufficient and proper and safe mach
inery, and that under the New Brunswick Factories Aet, 1905,
Sl
ing, ete, are required to be, so far as practicable, entirely
guarded. 1t is alleg

Jdw. VL eh, 7, see. 16 (a), all dangerous parts of mill gear

«l that, in not having the machinery pro
teeted, the defendant disregarded both her common law oh
ligation and her statutory duty, and in that way was guilty
of negligenee to the plaintifi’'s intestate, which was the cause of
the aceident. The plaintiff’s contention was not that this shaft
was dangerous so as to require proteetion if' the premises were
used as apparently had been originally intended, but that when
the owner made or approved of the men making a regular
thoroughtare of this passage, involving, of necessity, passing
this shaft cither by going over or under it, she therehy ereated
a condition of things, which, as between her and them, rendered
the machinery dangerous, and therefore it became her duty to
have it guarded

The defenee set up—or at all events, the one to which |
deem it necessary to refer on this present motion—is that the
deceased himself contributed to the injury by his own negli
genee or was the sole cause of it by his reckless exposure to
the danger or incurred the risk voluntarily, and knowingly, and
asstimed the responsibility himselt,  As to those defences, the
onus of proof is, in the first instance, at all events, on the de
fendant . per Lord Watson in Wakelin v, London and S.W
Ry. Co, 12 A.C 41, at 47, In order to discharge this onus, it
was important for the defendant to prove that, when the aeei
dent ocenrred, the deceased was in the act of passing over the
shaft and not under it.  The jury found that it was safe to go
under, but dangerous to go over. Kenney, the factory inspector
who had inspected the premises, said that the one was one hun
dred per cent. more dangerous than the other.  And Trecartin,
one of the mill-men, who had worked in this mill for years and
knew all about this part of the premises, said that for a man
to attempt to go over the shaft as MeGowan was dressed that

day, was “committing suieide.””  In addition to this Trecartin
states that the men who worked

at the lath machine wore asort

of apron made of “‘bagging,”” and over that a leather apron
which eame down below the knees,  He says he saw the de
ceased that morning just as he was going down and he had his
aprons on.  And it is elear that he had them on at the time of
the aceident beeause the remnants of them were with the body
immediately after the accident took place. Trecartin was asked
this question: “*If a man attempted to step over a revolving
shaft with an apron of that sort on would it be likely to cateh
in the shaft?”’  His answer was, **Commit suicide.”” On his
re-examination he was asked this question: “*You say that if a
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man with an apron on was to attempt to step over that revolving

shaft in front of the window he would commit suieide?’ \
The next thing to it That is the way it would look to m«
0 It would be so manifestly dangerous A. “Yes, that it

would be almost impossible to do it without getting eaught
We therefore have the defendant, in order to establish her

fence seeking to prove some or the following faets, (1

that the deceased was guilty of genee i going down hy
this passage, dangerous and unproteeted as he must have known
it to he, when two other ways were provided which were free
of danger 2) that if he did go by that way he was guilty
of neghigencee in choosing the dangerous method of going over
the shaft, which was admittedly dangerous, when there was no
necessity for it, instead of going under the shaft, which was

comparatively free of danger, and (3) that the deceased, hy
going over the shaft materially added to the risk by doing so
vith his apron on, making his conduet a gross piece of reckless

ness without exeuse, for the results of whieh the defendant was

inder no liability,  In order to obtain a finding by the jury on
this point, the following question was asked them at the defen
lant’s instane In what way did the aceident to the deceased
wenn And how did the deccased come in contact with the
Jiaft or belt 277 The answer was We do not know.'" Taken

iterally, this answer is no doubt true, bhut it is altogether irrel
vant and entirely useless for the purpose for which the ques
tion was asked. T cannot but think the jury in some way mis
onecived their duty for it seems to me quite himpossible that
iny intelligent jury ean have answered all the questions they
have answered without having formed some conelusion from the

lenee, and the inferenees naturally to he drawn from it as

to the precise way the aceident happened. 1t is not a ease of
mere conjecture as well found one way as another,  That the

leeeased had this apron on is expressly proved, and it was on

him when found, immediately after the aceident. It is a mer
matter of common knowledge or common sense whether or not
clothing like that would he an important ¢lement of danger in
climbing over a revolving mill shaft with a belt attached to
it in a narrow contracted space such as the one in guestion
I'hen, as to the question whether the aceident happened when
the deccased was going ov = the shaft or under it, the position
of the body and the condition of the elothing as found im
mediately after the aceident, are faets from which inferences
may fairly be drawn.  And in addition to this we have the im
probahility of an aceident happening in a place praetieally

free of danger as against the probability of its having happened

in a place one hundred times more dangerous. These inferences
are to be drawn, and the faets found by the jury, but, in my
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i
N.B. opinion, it would be a misearriage of justice to act upon the unless
:(C_ answer given by this jury as a finding on the question in any roneous
i 1913 sSense, questiol
Mo (T'“'\\ In Jamicson v. Harris, 35 Can. S.C.R. 625, Nesbitt, J., says "'1:';::“
0 (p. 631): shers o
“‘I_::“ We also fully agree that answers by a jury to questions should be this ret
Barker, 0.1 given the fullest possible effeet, and, if it is possible to support the same In
by any reasonable construction, they should be supported. It must, how ] J.. at
ever, be borne in mind that, where it is felt there has | a confusion
of the issues at the trial and it is doubtful whether the attention of the ‘i
: jury was given to the real point in issue, and the questions answered or right t
unanswered beeause the jury say “Can’t answer,” leave the real question shall )
in controversy in doubt and ambiguity, the course of justice is best pro gt
moted by a new trial, Kenee o
! In Marshall v. Gowans, 24 O.1L.R , an action was brought H“" Gt
against the owner of an automobile for damages arising out of ,"”".I:I“‘
his negligence which resulted in the death of the plaintiff’s hus find Wi
band. By a statute in foree in  Ontario where the lent in
1' aceident happened it s provided that in case of damage sus Th
i tained by reason of a motor vehiele on a highway, the onus of evide
prool that the damage did not arise from the négligence of the etle O
owner or driver of the motor vehiele is placed upon the owner nise: 1
or driver of the motor. The deceased was at the time of the fairly
nceident unloading a load of gravel on the highway. 1lis hefoks
horses were frightened at the motor and ran away. The fifth aceide
’ | question + jury was this, **Could Marshall, by the ex the wi
ercise of reasonable care and diligence, have avoided the acei before
dent?”" The answer was “*No, not under the eustom of un the v
loading gravel.””  Garrow, J AL says (at p. 530) as to this an was i
sSwer: corpor
| A man cannot be allowed to be negligent at another's expense becatse sworn
the firstnamed person complies with a custom.  From the defendant he to ¢
heavily handicapped in his effort to defend himself by an unusual onus land te
| the very utmost of care is apparently demanded. Is it too much, under 3 mitted
| the cirenmstances, when the facts tell, as they seem to do, so heavily inion
against any corresponding care on the part of the unfortunate deceased of all
{ to demand that the jury shall at least answer the question of his contri the ov
butory negligence plainly and without any attempt at or room for
evasion d ‘\ll
Meredith, J.A., says (at p. 531) & admin
Put upon the lowest ground, the defendant should have a new trial under
beeause of the ambiguity of the jury’s finding on the question of contri A ( omp
butory negligence her
After pointing out that the findings are insufficient for the Th
proper determination of the question of liability, he says: 1911 ¢
It is sometimes said that, as the onus of proof of contributory negli s”"_"
¢ is upon a defendant relying upon that defence, he must fail in it Carrie
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unless the jury with suflicient clearness find it but that is surely er
yomeous; if a jury fail to find all the facts necessary to determine the

question of a defendant’s negligence, no one would su
il must fail; whenever a jury fails to find all the facts needful for a

st that the plain

determination of the rights of the parties, a new trial is necessary; and
there ean be no difference between a plaintift’s and a defendant’s case in
this respeet

In Rowan v. Toronto Ry. Co., 29 Can. S.C.R. 717, Gwynne,
J.. at page 732, is thus reported

A plaintitt to whom contributory negligence is imputed has as mueh

vight to insist that the defendants upon whom the onus probandi resis

shall spe with as much certainty and prove the act or acts of negli

genee relied upon, and that the jury should wify what is the act of negh

genee of the plaintitl, it any they find, which contriluted to the disaster, as
the defendants have to insist that the plaintiff shall speeify and prove the
wt or acts which he relies upon as eonstituting the negligence of the

fendants charged as having cansed the disaster; and that the jury should

find what n ee of the defendants, if any, was the cause of the acel

lent in the submitted to them

There are also ohjections as to the improper admission of
evidenee which entitle the defendant to a new trial.  Take the
case of Kenney, the factory inspector.  He was called as a wit
ness hy the plaintiff, and seems to have given his evidene
fairly and frankly. It seems that he had also given evidenee
hefore the coroner at the inguest, held immediately after the
accident took place.  The plaintift’s counsel insisted on asking
the witness whether he had not made such and such a statement
before the coroner.  This was done repeatedly, notwithstanding
the Judge’s opinion expresses more than onee that the evidene
was inadmissible.  In some cases the objeet seemed to be to in
corporate the -statement made to the coroner as a statement
sworn to hefore the jury. In other cases the ohjeet seemed to
he to contradiet his own witness, though no foundation had heen
laid to warrant, and the Judge so held. The evidenee was ad
mitted contrary to objection and contrary to the Judge'’s op
imion.  The same remarks apply to other witnesses. The effect
of all this was to throw confusion about the issues and render
the evidenee uncertain.  There must be a new trial,

McLeon, J.:—This is an action brought by the plaintiff as
administratrix of the estate of her late hushand James MeGowan
under Lord Camphell’s Aect, and also under the Workmen's
Compensation for Injuries Aet for damages for the death of
her husband.

The faets, shortly stated. are that the defendant was, in
1911 (and I believe still is), the owner of a sawmill situated on
Strait Shore, so called, in the eity of Saint John, and there
carried on the business of sawing and manufacturing deals,

139

N.B
8. C.
1913
MeGowax
0.
Wanner
Rarker, 0.1 l
|
3 B8 |
SRR
E' !
R
J i
) |
f g §
Mebewd. J




[

140

MoeGow s

Wansen

M

N.B
s.C.
1913

v

1

DomiNioN Liaw ReporTs (15 D.LR.
laths, ete. William E. Gunter was her manager and had charge
of the management and working of the mill.  The deceased,
James MeGowan, was in the defendant’s employ and had worked
in the will in the employ of the defendant and in the employ
of the former owners of the mill, for about twenty years, until
September 11, 1911, w0 he was killed in consequence of his
dothing coming in contact with a revolving shaft in the mill
which the plaintiftt alleges, through the negligence of the de
fendant, was not protected

The deceased worked at the lath machine which was situated
on the upper floor of the mill and which was driven from a
shaft in the lower floor of the mill.  This shaft was about 12
or 14 feet long and ran along the side of the mill (about 214
or 3 feet from the side of the mill It was sitnated about two
feet above a mud sill that ran along under it

There were several pulleys on this shaft of different sizes,
and on those several pulleys were belts running in different
directions to different parts of the machinery in the mill. On
one of those pulleys was the helt that drove the lath machine
on the tloor direetly above it. The portion of the shaft on which
this pulley rested was in a recess or alcove about four feet or
alittle more in length; one of the witnesses gives it as 53 inches
The pulley on which the belt that drove the lath machine was,
was about in the ¢entre of this recess and was about three inches
wide,  The helt driving the lath machine was about two inches
\\l'l"

In the side of the building opposite this pulley was an open
ing about three feet square and just above this opening a plat
form extended along the side of the mill and from this platform
there was a ladder down towards this opening.

The men working at this lath machine sometimes had occa
sion to go down to fix a belt of the lath machine, and it is stated
n evidence, that they used this mode of going down beeause it
was the shortest way.

The defendant elaims that this was not a way that was pro
vided for going helow, and it is alleged that the defendant did
not know that the men were using it.  However, the jury found
that the men did use this way to go down, and that the defen-
dan, or rather those in charge of the mill for her, knew it.

There were two other ways, at all events, that were safe
to go down without any danger to the men. It was alleged that
they were a little longer, but they were perfeetly safe. This
shaft and belt were not in any way proteeted

On September 11, 1911, the de e had oceasion to go
to the lower part of the mill to fix the belt that was driving the
lath machine, and he took this short way of going down, and
somehow came in contact with the revolving shaft and was
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killed. No one saw the aceident, but he was found with his
clothes wrapped around the revolving shaft, and he himselt
had been killed.

The witnesses for the plaintitt stated that it was safe for
a man to go down and go underncath the shatt but that it was
not safe to attempt to step over it In fact one of the witnesses
says, that to attempt to step over it while it was revolving, was
practically to commit suicide, and the other witnesses all spoks
practieally the same way.

A number of questions were asked the jury and the answers
to them all were in favour of the plaintit,  That is, they say
that this was one of the ways provided by the defendant or per
sons authorized by her, to go to that part of the mill, and that
woing that way was permitted and aequieseed in by the defen
dant, or those authorized by her, and that the

fendant or
those authorized by her knew it was used Tor that purpose, and

they therefore say it was not a negligent aet for the deceased
to seleet that route by which to go.  They say that the deceased
was killed by reason of defeet in the condition or arrangement
of the machinery, ways, gear or appliances of the defendant’s
mill, and in answer to the second question they say that defect
was in consequenee of the shalt and belt heing unprotected
In answer to another question, they say it was not a dan
gerous act for the deceased to attempt to pass the revolving
shaft under the conditions there existing, and that he used
reasonable and proper eare in doing so. They also find the
deccased was not guilty of contributory negligenee.  They fur
ther find that it was praeticable to seeurely guard the shaft so
as to make it safe for workmen erossing over it or under it
In answer to another question, they say that it was safe to

pass under the shaft but not over it In answer to the follow
ing question, put by the defendant’s connsel: “*In what way
did the aceident to the deceased oceur and how did deceased
come in contaet with the shaft or belt,” they say, **We do not
know.” They assess the damages at $3.200 and the learned trial
Judge entered a verdiet for the plaintift for that amount. The
defendant asks that a new trial bhe granted or a verdiet entered
for the defendant

I have felt considerable difticulty in coming to a conclusion
in this matter. The New Brunswick Factories Aet, 5 Edw. VII
ch. 7, see. 16, sub-see, (a) provides

Al dangerous parts of mill gearing, machinery, vats, pans, eauldrons

reservoirs, wh flumes, water channels, doors, openings in the

or walls, bridges and other like da

gerots structures or places shall be
far as practicable seeurely guarded

In this case the factory inspector was called and he said
he had inspected the will, that this place was not guarded and
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it was not practicable to guard it; but he said he did not know
that it was used by the men and that in faet Mr. Dryden, one of
the men in eharge of the mill, told him that it was not used by
the men

As | have said, the contention of the plaintiff is that it was
dangerous, and it was unduly dangerous and very dangerous
for a man to attempt to pass over it, although the witnesses all
say that it was not dangerous to pass under it

On the part of the defendant it is contended that it was
not a way to be used at all; hut as I have said, the jury found

that it was in faet used, and that the defendant’s man
knew that it was used

The defendant further says that the deceased was guilty
of contribmtory negligenee which contributory negligenee con
sisted in attempting to use this place, practically knowing that
it was extremely dangerous, especially if he attempted to pass
over the shaft

There is no doubt that there is a statutory duty on the de
fendant to protect all parts of the machinery that are danger
ous, and with which the men are liable to come in contaet, but
it is equally true that, although it may not be protected, and
this statutory duty may be violated, yet if the party knowing
the danger and knowing that it is absolutely dangerous, does
wilfully use it he cannot recover

I shall refer to just two cases, first, the well-known case of
Smith v. Baker, [1801] AC. 325, at 356, Lord Watson, in
giving judgment in this case for the plaintiff, says

On the other hand there are cases in which the work is not intrinsically

dangerous, but is rendered dangerous by some defeet which it was the

duty of the master to remedy.  In eases of that deseription, the relations

of the workmen to the

are so various that it is impossible to lay

down any rule regardi the operation of the maxim which will apply to

them all alike, and 1 shall refer to two instances only by way of illustra
tion The risk may arise from a defeet in a machine which the servant
has engaged to work, of such a nature that his personal danger and con

sequent injury must be produeed by his own act If he clearly foresaw

the liklihood of such a result, and, notwithstanding, continued to work
I think that according to the authoritie e onght to be regarded o
rolens

And in the same ecase Lord Hersehell, [1891] A.C., at 361
says, also giving judgment for the plaintiff

Ihere may be cases in which a workman would be precluded from

eovering even though the risk which led to the disaster resulted from the

employer's neg

nee. I, for example, the inevitable consequence of the
employed discharging his duty wonld obviously be to occasion him per
sonal injury, it may be that, if with this knowledge he continued to per
form his work and thus sustained the foreseen injury, he eould not

maintain an action to recover damages in respect of it. Suppose, to take
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Ow illustration, that ' to o defeet in the n ' t i \ N.B
of mipl I, the workman not perform the require tion wit
by ertain I f o liml e o il \ ithsta e | (
. the operati : = : y 10
Vis Moty
s I refer to this becaus think the findings are not sufli Was
all nt to warrant us i sustaining this verdiet It is important )
know how the aceident happened We have it in eviden
a8 rom practically all the witness that 1t was sale Tor the e
nd cased to pass under this revolvin haft and that 1 IS pra
rs ly vpossible Tor him to pass over it i 1 vhile it was
rOINg I'he Jm CXpress Sy I answer to tl question to
Ity hich 1 have referved, they do not know in what way the ae
m ! to the d | urred I ton that helton t
1t ndant can he ) il it ind tl the injur
IS8 Ll INloned 1 | ] ] ] ' d
tributor ney 1 1 part the perso npured s !
I led, it must | it the person injured was no
! ol sueh ( y 1l 1 hn
ut onus of provi ol 1 I | ntl st
) rests on the d ndan rue tl iry hia ou th
o, in answer to a question say that tl
lent occurred If the jury cannot find how the aceident
of reed, 1 do not see how tl can find that tl leee 1 wa
2 ! ity of contributory m r I"he iry has found
! ! I was e to 0 wI\\“ rt hal but no | 0O go o I
nd the evidencee of the plant S OWn witn s that to
| p oover it while 1 revolvin 1S pr 1o ¢o t
" teide
' Without wishing to press an rong opinion on the « |
t ( L seems to me that there was evidenee on whieh jury
" hav come to conelusion n vhat \ tl ident
wpened, and this they have not don they have sinp it
) lo not know how the a lent « irred

In Wakclin London and S.W, I ( 12 A0 4, I w

This verdiet was set aside by the Court of Appeal, and on

t ¢ case coming before the House of Lords, it was held, affirming

e decision of the Court of Appeal
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that even assuming (but without deciding) that there was evidence of ney
ligence on the part of the company, yet there was no evidenee to connect
such negligence with the aceident, that there was therefore no case to
to the jury. and that the railway company was not liable

I think that there should be a new trial. There was ohjee
tion taken to the admission of a good deal of evidence given
on the part of the plaintiff.  The evidenee appears to have
vinst the opinion of the learned Judge. With
out going over that fully, 1 think there was a good deal ol

heen pressed in

evidenee that was improperly admitted
Loaxory, Wk, and Bagey, L agreed

New trial ordeored

REX v. GAMBLE-ROBINSON FRUIT CO. Ltd

Ontario Sup e Court, Middlete T he 2, 191
ooAviess (§ 115 Aviexy Laporr Acr (Cay (FFENCE OF SO
ING TO ENTER UANADA UNDER CONTRACT
It s an offence under the Alien Labour Aet, RSA (R h, @
a subsidiary company incorporated under Ontario law, bt
wting under the control of a foreign company with
the US AL to solicit the bringing into Canada of

en to take charge of its froit commission biusines

Moriox by the defendant company to gquash a magistrate’'s
convietion

The motion was refused

H. S, White, for the

J. R Cartwright, K.C., Tor the magistrate

fendant company
(' .. Batson, for the proscentor
MipprLeToN, o Motion to quash a convietion made hy J.
Mackay, Police Magistrate at St. Mary's, on the 24th Novembe
1913, for that the aceused did knowingly enconrage or solieit th
immigration or importation of one Carl J. Sanders, then heing
an alien, to perform labour or services in Canada for the acensed
under a contract or agreement made between the aceused and
the said Sanders, previous to his hecoming a eitizen of Canad

Two questions of importance were argned A\ number of
minor objections were taken which either have no foundation o
wre correctible by amendment.

It is argued that, inasmuch as the Alien Labonr Aet, RS
1906 ¢h. 97, under which this proseention took place, provides
that the Aet shall apply only to immigration from such foreign
countries as have in foree a law applying to Canada ““of a ¢ha
acter similar to this Aet,”" it must he shewn that in the United

Stotes there is in foree a law of a charaeter similar to this A
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The law in foree in the United States was proved at the trial
That Aet is not in all respeets similar to the Alien Labour \et,
but it is ol a character similar to the Aet in question, because it
prohibits, in almost precisely the same terms as our statute, the
immigration or importation in the United States of “‘contract
labourers.””  “*Contract labourers,”” by an earlier section, are

those who have been induced or solicited to immigrate to the
United States by offers or promises of employment, or in con
sequence of agreements, oral, written, or printed, express or
implied, to perform labour in that country, of any kind, skilled
or unskilled.

The point most strongly argued was that, under the ecir

cumstance what was done was not an offence against the

statute.  The acenused is a subsidiary organisation, subordinate to

the Gamble-Robinson Commission Company, an organisation
carrying on business at Minneapolis. The accused company is
incorporated under Ontario law, but appears to he really oper
ated from Minneapolis.  Negotiations took place in Minneapolis
between Sanders, who is an American, and the officers of the
commission company, looking to the employment of Sanders as
manager of the business of the Ontario company, in place of
Dunean, who was retiring from that position. Duncan was a
stockholder, and it was understood that Sanders should take
over his stock. Before Sanders left Minneapolis, he received a
letter from the Ontario company, signed by Mr. Ross A. Gamble,
its president, to the manager of the Royal Bank at Sault Ste
Marie, introducing him as **Mr. Carl J. Sanders, who is to sue
ceed Mr. E. €, Dunean as manager of the Gamble-Robinson Fruit
Company Limited, in your city. Mr. Sanders will have full
charge as soon as the audit has been made and everything is

turned over by Mr. Dunean.”  This is followed by a direction
to the bank to honour the cheques of the company signed by Mr
Sanders

In view of this, it is impossible to say that there was no evi
dence upon which the magistrate could find that there was a
contract or agreement between the company and Sanders for his
employment, previous to his becoming resident in Canada.

The motion fails, and 1 dismiss it with costs, to be paid to the
magistrate, which 1 fix at $25. | make no order as to the in
formant’s costs

Maotion refused
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HILL v. STARR MANUFACTURING CO

Nova Scotia Supreme Court, Sir Charles Townshend, C.J., Meagher
Russell, Longley, and Ritehie, JJ. December 13, 1913

I, CORPORATIONS AND COMPANTES (8 1124 ) —REORGANIZATION SALE OF
UNDERTAKING—TAKING SHARES IN PROPOSED NEW COMPANY,
Where & company’s power to sell its undertaking is controlled by
a statute declaring that it may sell, le + of same “for
such consideration as the company may sh, shares
wholly or partially paid, bonds, debentures or securiti ny other
company carrying on or formed for the purpose of carrying on any
business capable of being conducted so as direetly or indirectly to
benefit this company,” a sale to a speenlative buyer for shares in a
company not yet formed, but intended to be organized but for which
new company the buyer does not become a trustee, is not within the
statutory power, and the company may be restrained at the suit of a
dissentient shareholder from carryving out a resolution aceepting «
proposition of sale on such terms
CORPORATIONS AND companies (§1V B30 POWER TO ACQUIRE STOCK

IN OTHER COMPANIES

A\ power by statute or charter, purporting to authorize a com
pany to sell its entire undertaking «

s not alone give a power to
sell for shares in anotior company: there must be express words to
give that power Per Ritehie, J

Arrean by endant in an action brought by plaintiff, a
shareholder in and one of the directors of the defendant com
pany, for a declaration that a resolution passed by a majority
of the sharcholders at a meeting called for that purpose aceept
ing a proposition for the sale of the property, plant and assets
of the company to the firm of J. . Mackintosh & Co., for shares
in a newly incorporated company (to be formed) was not a
special resolution within the meaning of sub-see. 3 of see. 3 of
ch. 192, of the Aets of 1903, and was not passéd hy a vote of not
less than two-thirds of the shares represented at a meeting of
the company specially ealled for that purpose.  Also for a de
claration that the agreement entered into for the purpose of
such sale was wltra vires the company and was unreasonable
unfair to and oppressive upon the plaintiff.  Also to have the
interim injunetion wherehy the company was restrained until
ifter the trial of the action from ecarrying into effect or acting
upon such resolution made perpetunal

By agreement of the parties, the application for the injune
tion, which was heard by Drysdale, J., was treated as the trial
of the aetion

The learned Judge in granting the motion for the injunetion
based his decision upon the ground that the contract attacked
was not one authorized by the legislature inasmuch as it did not
disclose any completely formed corporation or intended ecor
poration to which the sale was to be made

Defendant appealed
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H. Mellish, K.C., C.J. Burchell, K.C., and J. L. Ralston, for
ippellant
T. k. Rogers, K.C., and J. Terrell, for respondent

Sk Coarues Townsnesp, (.., concurred with Rircing, J

MEAsGHER, o I have prepared a short opinion reaching
the same result

Russent, J., concurred with Rircimneg, J

LonGLEY, J. (dissenting The learned Judge in his judg
ment finds that the special Aet of 1913, ch. 179, in so far as it
contemplates making a consideration for the sale of the honds or
securities of any other company direetly intended, hy the said
\et, to indicate that such other company should be one either
wreying on or formed for the purpose of carrying on a business
capable of being condueted for the henefit of the defendant
ompany. The contract of sale here, however beneficial to the
lefendant pany's sharvcholders cannot, in my opinion, In

said to disclose any such completely formed corporation o

nter I corporation, and I am of the opinion that sueh con
is not bevond the limited powers of sale conferred upon

he defendant corporation
I'wo cases were eited by the counsel for the defendants

ch, in my mind, distinetly afford authority for a statement

different proposition. My impression is that a company
y | by the parties entering into the agreement and
ler to form such a company, can enter into a prelim

i ment with the company for its sale and transfer
See Ambler v, Gordon, [1905] 1 K.B. 417, at p. 419, This seems

ther to overrule the doetrine laid down by Drysdale, )

In regard to the contraet being oppressive, 1 am entirel
erse to any such view, The contract secems a reasonably fair
me and places the holders of the company in a better position

than before 1t was entered into, as an overwhelming majority

f them have determined.  The plaintiff, for his own reasons, at

the last stages opposed the transfer He owns a considerable
number of shares, but these did not in any way affeet the r
sult, and I think that this is a case in which the two-thirds
majority of stock binds the other third. I see no element ol
fraud or oppression entering into it.  The appeal should be
illowed with costs

Rircme, J A majority of the sharcholders in the defen

dant company have entered into an agreement with J. . Mack

ntosh & Co., to sell to that firm the undertaking of the com
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pany.  An injunetion was granted by Mr. Justice Drysdale re-
straining (until after the trial or further order) the defendant
company from carrying into effect the special resolution of the
company to sell to J. (', Mackintosh & Co. By consent of par
ties, the decision of my brother Drysdale is treated as the judg
ment on the trial. It is sought by the plaintiff, who is a dis
sentient shareholder to make this injunction perpetual.  He also
asks for a declaration that the agreement is ultra vires, and un
reasonable, unfair and oppressive upon him. My brother Drys
dale bases his decision entirely upon the ground that the pro
posed sale is not within the power of sale given to the com
pany by the Legislature.  Such powers are defined in ch. 179
see. 1, sub-see, 2 of the Statutes of N.S., 1913, as follows:

e company may sell, lease or otherwise dispose of the plant, pro
perty, franchises and undertakings of the company or any part thereof for
waich consideration as the company may see fit, including cash, shares
wholly or partially paid up, bonds, debentures or seeurities of any other
company carrying on or formed for the purpose of carrying on any busi

Wle of being conducted so as direetly or indireetly to benefit this

Ness 04

mpany.

The section which 1 have quoted, repeals and is substituted
for sub-see. 2 of see. 3 of ch. 192 of the Acts of 1903, which
simply gave the company the right to sell or lease its good
will, property and rights. See. 3 of ¢h. 192, is further amended
by adding thereto the following sub-section:

In the event of a sale, le or disposition un the provisions of

fter paying or providing for payment

this section, the company may,
of all its debts and liabilities, distribute the surplus proceeds of such sale
lease or disposition, namely, the cash, shares (wholly or partially paid

up). bonds, debentures or securities, received as consideration for such

sale, lease or disposition in speeie among the holders of shares in this

company, aceording to their rvights and interests, and such holders are
authorized to aceept and hold the same

If the sale is to be made for shares it must be for shares in a

carrying on or formed for the purpose of carrying on any

husiness capable of being condueted so as direetly or indirectly to benefit
this company

The Legislature has given power to sell, but if the sale is
to he for shares it is a limited power, and the sale can only be
valid if the shares to be received come within the meaning of
the words which the Legislature has used.

I agree with the judgment appealed from and am of opinion
that while the Legislature has given power to sell the under
taking for shares in a company earrying on or formed, ete., it is
impossible to construe the words used as giving a power to sell
not for shares in a company earrying on or formed, ete., but for
the undertaking of individuals to pay in shares of a company not
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vet formed. The proposed agreement of sale is with the in-
dividual members of J. (', Mackintosh & Co. It is not with them
as the agents or trustees of an unformed company.

By section 161 of the Companies Act, 1862 (Eng.), it is pro-
vided that:—

149

N.S.
1913

Hiu
.

Where any company is proposed to be or is in the course of heing s"“". Miw

wound up altogether voluntarily, and the whole or o portion of its
business or property is proposed to be transferved or sold to another com
pany, the liguidators of the first-mentioned company may, with the sane
tion, ete,, receive in compensation or part compensation for such transfer
or sale, shares, ete., ete. in such other company.

In Lindley on Companies, at 1204, having reference to see
tion 161 in part quoted, it is said:—

The sale must be to a company and not to o person who, though
undertaking to form a company, is free to make any bargain he pleases
for the sale of the assets to it.  An agreement entered into with a person
as the agent or trustee for an unformed company is good

In Bird v. Bird’s Patent Co., LR, 9 Ch. 358, at 363, Lord
Justice James said :—

Under sec. 161, the liguidator could not have sold the property to
\llsop, and that section is the only one which gives power to bind dis
sentient shareholders by a trunsfer of the company’s business, It was
not proposed here to sell or transfer to a new company, but to an individual
who was to be a speculator in the matter, and was to be at liberty to
make such profit as he could by the formation of a new company. A
dissentient shareholder has a right to something more than what he
gets under this agreement.  The proposal is to sell to any company that
\Mlsop may get together.

See. 161 which I have in part quoted is made by its terms
applicable to cases where it is proposed to sell to another com-
pany. I think that see. 2 of ch. 179, Aects of 1913, is intended
to provide for payment in shares where the sale is made to
another company, and that such sale may be made to a com-
pany earrying on, ete., or to a company formed for the pur
pose of carrying on, ete.

It may be suceessfully objeeted to this construction that
the statute does not in terms speak of a sale to another com-
pany, but if the sale ean be ‘made to o speeulator, and I do not
decide that such a sale eannot be made, it must, 1 think, be a
sule for shares of a company carrying on, ete., or for shares of
a company formed for that purpose. 1 take the words in their
ordinary meaning, and, I think, to hold that **formed'’ means
to be formed does violence to the language. If that was the
meaning of the Legislature, nothing could have heen casier than
1o use the words formed or to be formed. A power to sell the
undertaking does not give a power to sell for shares. To give
that power there must be express words, and | cannot find

o
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words in this section, which, upon a reasonable construction,
give a power to sell for shares in a company which is not carry-
ing on business, ete., and which has not heen formed for that
purpose. It would he easy to give reasons why the Legislature
should stop short of foreing the dissident sharcholders to a sale
in exchange for shares in a company not yet formed and without
any existence. On the other branch of the case, namely, that
the conduet of the majority has been oppressive, and as to irre
gularities in the proxies and matters of a like nature, these, |
think, are matters in regard to which the Court has no juris
diction to interfere, If a charge of fraud on the part of the ma
jority could be substantiated, then it would be time for the Court
to interfere, but no frand has been shewn. The majority have a
right to vote as they like, and if their action is infra vires, the
minority must submit. It does rather appear to me that the ma
inj fon that it is more

jority are living up to the scriptiral injunet
blessed to give than to reecive,”” but perhaps not. At all events
it is for them and not for the Court.

It is an elementary prineiple in company law that the Court
will not, in fact has no jurisdietion (in the absence of fraud),
to interfere with the internal management of the company.

I may add that on the branch of the case which I have
dealt with first, I have earefully examined the cases cited by
Mr. Mellish, and I am unable to find anything stated in those
cases which leads me to give a construction to c¢h. 179 of the
Acts of 1913, other than the construetion which I have given
to it.

I think the appeal should be dismissed with costs

Appeal dismissed with costs

REX v. HAMILTON.

Ontario Supreme Court (Appellate Division), Mulock, C.J .Ex., Riddell
Sutherland, and Leitch, JJ.  November 11, 1913

[R. v. Hamilton, 13 D.L.R. 898, affirmed.]

Municiear Corrorations (§11C 3-—111a) —By-Laws of

County—Regulation of Business—Pedlars and Hucksters—Extent
of County By-Law over County Line Road.]—Appeal by Albert
Whiteside, the informant, from the order of Kelly, J., Rex v.
Hamilton, 13 D.L.R. 808, 5 O.W.N. 58, quashing the conviction
of the defendant for peddling goods without a license, contrary
to a by-law of the county of Huron, involving the question of
territorial jurisdiction, county and municipal, over a county
boundary road.

W. Proudfoot, K.C., for the appellant.

J. G, Stanbury, for the defendant.

Tue Courr dismissed the appeal with costs.
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DORAN v. LABRADOR PULP & PAPER CO.
Quebee Supreme Court, MeCorkill, J.  June 28, 1913

Sueping  (§ H—8)—Charter-party—Seaworthiness of ves-
sel —Ezxpense of repaiving during voyage.]—Action of affreight
ment with a elaim by defendant to set-oftf the costs of repairs to
a 21-ton steamer, chartered for use in the Lower St. Lawrenee,

C. A. Pentland, K.C'., for plaintiff,

W. H. Davidson, K., and L. S. Saint-Lauwrent, for de
fendant.

McCorkire, J., held that, under a charter-party of a steam
hoat at a daily hire, where the owner believes the hoat to he
in good condition, but, after proceeding only a few miles on the
journey, the hoat is found to be unseaworthy, the duty of the
charterer is to return the boat and elaim cancellation of the con
tract and if instead of so doing he proceeds to repair and use
the boat, he cannot elaim against the owner the expenses of the
repairs.

Re MACDONALD ELECTION.

Manitoba Court of Appeal, Howell, CJM.. Richards, and Perdue, J.1
June 20, 1013

| Re Macdonald Election, 8 D.LR. 793, considered.]

Evecrions (§ IV—90)—Contest — Regularity of election
petition—Dominion Controverted Election.|—Appeal by the re-
spondent to the petition from the judgment of Cameron, J.A.,
Re Macdonald Election, 8 DR, 793, 22 W L.R. 755, dismissing
an application to set aside the election petition brought under
the Dominion Controverted Eleetions Aet, R.S.C. 1906, ch. 7

F. M. Burbidge, for the appeal.

A. B. Hudson, for petitioner, contra

Tue Covrr or Arrean allowed the appeal to he withdrawn
hy consent, after a partial argument.
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LA BANQUE NATIONALE v. LEMAIRE.

Quebee Court of Review, Tellier, DeLorimier and Greenshields, JJ
June 27, 1913,

1. Esmo

kL (F TG 88) - RATIFICATION AND ACQUIESCENCE=—F NDORSE-
MENT OF NOTE IN ANOTHER'S NAM}

1 act of another in placing the name of a person o

the knowle of the person whose name has been placed, may be
rendered valid by a ratification or acquiescence; and wl the note
to which the signature was disputed had been used to replace other
notes which the party whose name appeared had actually signed
and the extent of his liability was not increased, idence that he
and others by way of guaranty had signed a transfer to the bank
of another security referring to the endorsement of the disputed
note as being the subject of the gnarantee, is a proof of ratification

u note to

Bices axp Nores (§1D--33) REQUISITES = NEGOTIABILITY — ADDED
STATEMENT AS T0 GUARANTY

The addition of the words “in guaranty of bills discounted with

the bank (named)” to a promissory note payable to the order of third

parties will not prevent the document operating as a promissory

note and being transferrable by endorsation to the specified bank

Arrean by way of review from the judgment of the Superior
Court, Bruneau, J., dismissing an action on a promissory note

The appeal was allowed.

Allard, Lanctot & Magnan, for the plaintiff

. I. A. Cardin, for the defendants

The opinion of the Court was delivered by

GreeNsHieLps, J. . —The judgment in the first instance dis
missed the plaintiff’s action with costs. The action is for the
recovery of the sum of $10,486.06, being the amount of a prom
issory note for $10,000, with interest and costs of protest. The
note is dated January 29, 1910; it is signed by La Cie In
dustrielle de Bonaventure, acting by its secretary, J. H. Roy,
and endorsed by the four defendants herein.  The four defend
ants are Michel Lemaire, Antoine Paulhus, Joseph Paulhus, and
Rev. Philippe Bourassa. The plaintiff desisted from its action
agninst Antoine Paulhus, for the reason that he was insolvent
and the plaintifft did not wish to be exposed to the cost of a
contestation, but continued its action against the three other
defendants.

The defendant Joseph Paulhus pleads to the aetion, that
his signature on the back of the note sued upon is a forgery :
that he neither endorsed the note or authorized any one on his
behalf to endorse it.  The defendant Lemaire and the defend
ant Bourassa unite in their plea.  They admit having endorsed
the note, but allege that the note when received by the plaintiff,
hore on its face the following words: ““En garantie des billets
escomptés i la banque Nationale & St Aimé ;™" that it is there-

15 D.

fore a
not di
same ;
sidera
plaint
discou
nevert
the no
which
these
Roy t
that t
plainti
of the
the se
person
counte
1905,
fonr d
contra
ind Jc
and B
endors
ledge ¢
for the
port t}
Th
the all
notiee
the fac
that, n
$10,00¢
that, u
tion an
two de
was gi
pany o
was do
compar
other 1
.'\N
the thy
Bouras
of the
fore it
the pla

have a




15 DLR.| BANQUE NATIONALE v, LEMAIRE.

fore a conditional note, non-negotiable, and the plaintift could
not discount the same and therehy obtain a title to sue upon the
same; that moreover the note was endorsed only upon the con
sideration that it should be discounted, but should be held by the
plaintiff as a guarantee for other notes or seeurities previously
discounted ; that the plaintiff’ while knowing this arrangement,
nevertheless, in conjunction with Roy, in bad faith discounted
the note; that the discount was made before some of the notes,
which were previously held by the bank, had become due; that
these notes previously held by the hank, were delivered to
Roy to the prejudice and injury of the defendant’s pleading .
that the defendants had no knowledge of these faets; that the
plaintift does not offer to return these notes; that the maker
of the note was without eredit and the plaintiff relied only upon
the security of the endorsers; that the defendants were not
personally bound for the payment of the notes previously dis
counted by the plaintiff'; that by a contract, dated October 13,
1905, it was agreed that this note should he endorsed by the
fonr defendants; that the plaintiff knew of this agreement or
contract; that the signatures of the two defendants, Antoine
and Joseph Paulhus are forgeries; that the defendants Lemaire
and Bourassa endorsed the note only upon the faith of the
endorsation of the other two defendants, the whole to the know
ledge of the plaintifi'; that the defendants never received value
for the note. This plea is accompanied by an affidavit in sup-
port thereof.

The plaintift answers the plea of Joseph Paulhus, denying
the allegations of his plea, and alleging that upon receiving
notice of protest of the note in question, he never denounced
the faet alleged in his plea, viz.: that the same was a forgery,
that, moreover, the greater part of the notes for which the
$10,000 note was given, were endorsed by the defendant:
that, morcover, subsequently, the defendant ratified his endorsa
tion and admitted the same.  In answer to the plea of the other
two defendants, the plaintiff states: that the note in question
was given to pay other notes signed by the Industrial Com
pany of Bonaventure, due, and to become due, and that the same
was done at the request of the seerctary and manager of the
company, Roy, in order to avoid the necessity of renewing the
other notes as they beeame due, and save cost of protest.

As stated, the judgment a guo dismissed the action against
the three defendants—against the defendants, Lemaire and
Bourassa, beeause, says the judgment, **it appears on the faece
of the note that it was only given as a guarantee, and there-
fore it is not a promissory note but merely a surety, and that
the plaintiff has no recourse upon the note, hut at most might
have a recourse in virtue of a certain contract of date the 16th
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of June, 1910."  The aetion against the defendant Joseph
Paulhus was dismissed on the ground that his signature was a
forgery.

Now, the facts in the case should here be briefly stated.
Previous to the 19th of October, 1905, a company, known as
“La Cie Industrielle de Bonaventure™ was incorporated under
letters patent of the provinee of Quebee and was organized and
commenced business, and, apparently, opened a bank account
with the bank plaintiff.  On the last-mentioned date, all the
sharcholders of the company entered into a certain arrange-
ment or agreement hefore a notary, by which, among other
things, it was declared, that the ecompany was in need of money
in order to carry on its business; it was therefore agreed that
the Rev. Phillippe Bourassa, one of the defendants, and a
shareholder in the company to the amount of $1,000, A. Dionne
another sharcholder, Antoine Pauthus, one of the defendants
and a shareholder, and M. Michel Lemaire, another defendant
and a sharcholder, should personally endorse the notes that the
company should issue for the purpose of its business and dis-
coimt the same at any incorporated bauk in the provinee of
Quebee, and if the said company made default in payment on
the due date of the notes, or to renew the same to the satisfaction
of the bank, all the sharcholders present and signing the agree-
ment—some sixteen  in number—should  become  guarantors
towards the endorsers for the payment of the notes or any
renewals thereof; but the undertaking or obligation of each
of the guarantors should not exeeed the amount of the shares
held by each respectively, and if the amount of the notes ex-
ceeded the total amount of shares subseribed, then such surplus
should behorne by the four endorsers alone. This agreement
was, as stated, entered into by all the sharcholders of the com-
pany. Subsequently, A. Dionne’s place was taken by the de-
fendant Jos. Paulhus. It would appear that immediately after
the signing of this agreement, the company proceeded to issue
its promissory notes, at varions dates and for various amounts,
and nearly all, if not all of these notes were endorsed by the
four defendants, and were regularly, and in the ordinary course
of business, discounted by the bank plaintiff, and the proceeds
paid over to the company in cash, for the purpose of its business.
This condition of affairs continued until January 29, 1910, On
that date there were in the hands of the bank plaintiff, notes
past due and current, and bearing the endorsation of the four
defendants, with one or two exceptions, to the amount of $9,791,
and the company’s account was overdrawn to the amount of
about $480. The evidenee would go to shew that there were in
all about fifteen notes held by the bank plaintiff on the last
mentioned date. The endorsers on these notes lived at a con-
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siderable distance from cach other, and at a considerable dis-
tanee from the office of the bank plaintiff. When these differ-
ent notes became due, the company was unable to pay them, and
they had to be renewed or protested. This involved consider-
able trouble and considerable expense.  The affairs of the com-
pany were not improving, and it seemed doubtful, and it was
feared, at that time, that the company would he unable to sue-
cessfully continue its affairs. It was then arranged, as a matter
of convenience, between Roy, the seeretary and manager of the
company, and the defendant Lemaire, and | am satisfied, with
the knowledge of the defendant Bourassa that in order to avoid
future trouble and expense one note on demand should be given,
signed by the company and endorsed by the four endorsers, to
replace the notes, to the number of some fitteen, then held by
the bank plaintiff, and endorsed by the defendants, in virtne
of the agreement on October 19, 1905, A caleulation was made,
and the amount was fixed at $10,000, and the note sued upon
was made, and signed by the company to the order of the de-
fendant, Michel Lemaire, and was hy him endorsed and endorsed
by the defendant Bourassa, and bore what purported, at least,
to be the signatures of Antoine Paulhus and Joseph Paulhus.
This note was brought to the bank plaintifft by Roy, was
handed to the manager, Mr. Cadorette, and all the notes made
by the company and bearing the endorsation of the defendants,
were handed to Mr. Roy as being paid by the $10,000 note. The
overdraft of the company was covered, and the note for $10,000
remained in the possession of the bank.

Now, up to that time, the transaction was an ordinary every-
day banking transaction, and unless something ean be shewn
by the defendants to relieve them from their liability they are
elearly bound towards the bank plaintiff, for the payment of
the note.  Antoine Paulhus has been relieved from respon-
sibility by the désistement of the plaintiff. Joseph Paulhus has
sought relief by a plea of forgery and has sworn that his sig-
nature is a forgery, and there is some proof in the record to
support his statement,  But, says the plaintiff, if you did not
endorse the note for $10,000 you were aware that your name
had been put upon that note—you acquieseed in the act of
someone else in putting your name there, and ratified it, and
you did it under your own signature, on a writing upon the
bank of an authentic copy of the deed of October 19, 1905,
This endorsation on the back of the ecopy of the deed is in the
nature of a transfer and is signed by the four defendants and
reads as follows:—** (Translation) We the undersigned trans-
fer to la Banque Nationale the guarantee which we have in
virtue of this deed to guarantee the bank for our endorsation
upon the promissory notes of %10,000 and %5000 which la
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Banqgue Nationale holds with the right of colleetion and of action
which we have in virtue of the said deed. The cost, if any, to
he at our charge.”” The $10,000 note referred to in this transfer
is the note presently sued upon. Here is a elear admission by
the defendant, Joseph Paulhus, that he was an endorser on
that note, and a elear acknowledgment of his liability or the
same, and I am disposed to believe that the actual writing on
the back of the note is not the handwriting of Joseph Paulhus.
hut I am equally of opinion that he had a full knowledge that
his name had been placed there; he had a full knowledge that he
was legally hound upon all the notes held by the bank for which
the %10,000 note was given, and his signature to the transfer
just referred to in my opinion is a clear ratification and a stamp
of approval of the act of the person who put his name on the
back of the note.  As already stated, the note was given to re-
place, or to pay, notes for which he was liable and his liability
was in no way inereased by the endorsation of the note in ques-
tion, I agree with the learned counsel for this defendant, that
a ratification or acquiescence in a forgery cannot be presumed,
and eannot be made without the knowledge of the person whose
name has been forged that a forgery exists, hut the aet of an-
other in placing the navie of a person on a note to the know-
ledge of the person whose name has been placed, may be and
can be rendered valid and be ratified. [ should maintain the
action against the defendant Joseph Paulhus, and dismiss that
part of his plea.

But, say the other defendants—and their defence, if valid.
would avail for Joseph Panlhus—upon the face of the note
when received by the bank were written the words: “‘En gar-
antie des billets escomptés i la bangue Nationale, & St. Aimé,”’
“and’’ say the defendants, *“this rendered the note non-nego-
tiable and its discount hy the bank could give no title to the
hank to sue upon the same.”” It is in proof, that the note was
in the same condition when handed to the bank as it is now. It
is equally in proof, that Mr. Cadorette’s attention was never
drawn to these words, and from the physical condition of the
note it was almost impossible for any on» to read the words.
Let us not forget that it had been arranged between Mr. (Cador-
ette and Roy, the manager of the company and at least two of
the defendants, that this note should be given as a renewal of
the other notes held by the bank; it was brought there complete,
and was brought there for the purpose of carrying out the
arrangement previously made, and Mr. Cadorette never knew
of the existence of these, almost illegible words, upon the nbte.
So far from Roy, or the defendants, Lemaire and Bourassa,
treating or considering the note as a guarantee of the notes
then held by the bank, he, Roy, asked for and obtained the

met
of 1
nun
for
hea
on
find
une
Was
pay
aga
fer,
19,
it.
the
wer
it n
niz

not
the
hee
reli
the
ally
the



15 D.LR.| BANQUE NATIONALE V. LEMAIRE,

return from the bank of all these notes; bringing them to
the office of the company. he asked the defendant Lemaire what
he would do with them as he had no place to keep them. I fail
to see why he should keep them, and the proof failed to shew any
intention to safeguard or conserve them, because the first thing
that the defendant Lemaire said when he learned that Roy had
possession of the notes, was to burn them, and they were hurned.
Now, it is in vain pretended by the defendants, that, among the
notes returned and burned, were notes of customers, and their
destruetion, say the defendants, operated as a prejudice to
us, because our recourse against the makers of the notes, eus-
tomers of the company, was destroyed.  This is not true. Mr.
Cadorette files a list of these notes, and there is not a customer’s
note among them : they are votes made by the company and en
dorsed by the defendants. If the defendants consider this a
guarantee and so call it, they certainly misnamed the docu-
ment ; it was no guarantee, and it did not inerease the liahilities
of the defendants. The delivery to a bank of note bearing a
number of signatures, as maker and endorsers, is no guarantee
for the payment of notes previously discounted by the bank, and
hearing the same signature. But again [ refer to the transfer
on the back of the hody of the deed of October 19, 1905, |1
find in that transfer a clear recognition of liability and an
undertaking to pay that note, Of course, the transfer itself
was of little use to the bank, hecause if the defendants did not
pay anything on account of the note, they would have no recourse
against their guarantors, and they, or the bank under the trans-
fer, could only sue the guarantors under the deed of Oectober
19, 1905, in the event of their paying the note or some part of
it. The defendant, Lemaire, was the president of the company ;
the other defendants, and particularly the defendant, Bourassa,
were largely interested as shareholders in the company, and
it must be presumed that Lemaire, the president, was fully cog-
nizant of all the aets of the manager Roy.

We find, and hold, that the words written on the face of the
note, in the manner in which they are written and under
the cireumstances, and the attention of Cadorette never having
heen drawn to the same, imports no restriction, and in no way
relieves the three defendants from their liability, We reverse
the judgment and condemn the defendants, jointly and sever-
ally, for the payment of the note, with interest and costs, as hy
the plaintiff prayed for.

Appeal allowed.
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MAN. O0'’KELLY v. DOWNIE.
I-(V H‘. Manitoba King's Bench, Curvan, J.  December 23, 1913,
1913

1. Estoreen (§ 1110 3—130)—EQUITABLE OR IN PAIS—INCONSISTENCY OF
CLAIMS IN JUDICIAL PROCEEDING,

Where

of land by

vendor is entitled to 1
reason of the purchase

nd a contract for the purchase
s long default in paying the in
stalments ag on. but instead of so doing, he launches an action for
the specific performance of the cement and recovery of the out-
standing purchase money, the tender by the purchaser of such pur-
chase money with a prepared deed for execution revives the contract,
and the vendor is estopped from rescinding.

[ Dunlop v. Bolster, 6 DI.R, 468, 4 ALR. 408; and Handel v
O'Kelly, 8 D.LR. 44, followed.]

2, Preaping (§11—1 STATEMENT OF CLAIM—AVERMENTS—EFFECT AN
DISTINCT FROM CHANCERY BILL.

The allegations in a statement of elaim under the Manitoba rules
cannot be looked upon in the same light as the statements in a bill
of complaint under the old chan e practice, and be considered as
“mere pleader’s matter,” and the defendant has a right to rely on
what the plaintiff asserts in his pleading, and if he agrees therewith
to act accordingly.

| Kilbee v. Sneyd (1828), 2 Molloy 207; Hales v. Pomfret, Daniel’s
Reps. 141: Boileaw v, Ruthin (1848), 2 Ex. 665; Doe v. Sybourn
(1796), 7 Term R. 2, 101 Eng. R. referred to.]

3. Sovrrcrrors (8§ 11 B—25)——RELATION  T0O  CLIENT—AUTHORITY—SOLICI
TOR'S ACT BINDS CLIENT, WHEN.

Where a plaintifl’s solicitor, by reason of the withholding of a mat
erial point from him, institutes an action in the wrong form, or
daims the wrong relief, the defendant is not to suffer thereby, so that

where the plaintilf elaims specific performance of a contract for the
sale of land and the defendant consents by paying into court the full
amount of the purchase money agreed upon, the tender is binding
on the plaintitl, notwithstanding the defendant by his laches had
practieally abandoned his contract and could not otherwise have
legally enforeed it.

| Dunlop v. Bolster, 6 D.L.R. 468, 4 AL, 408, followed; see also

Handel v. O'Kelly, 8 D.L.R. 44.)
4. Davaces (§ 111 A 3—62a) —MEASURE OF COMPENSATION—DBREACH  OF
CONTRACT TO PURCHASE LANDS,
In awarding damages on a breach of contract to purchase realty,
the quantum is the difference between the contract price and the
» land at the time of the hreach.

Statement Triat of vendor’s action in which the vendor had first
claimed speeific performance but later changed his elaim to
one to declare the contract forfeited for the purchaser’s de-

fault.
There was also a counterclaim by defendant for speecifie
performance.

The plaintiff’s claim to forfeit the contract was dismissed
and the defendant’s counterelaim allowed.

W. H. Trueman, for plaintiffs.

A. B. Hudson, and E. A. Conde, for defendant,
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CurraN, J.:—The plaintifis are vendors under an agree-
ment for the sale of lands, dated Jenuary 25, 1907, made with
the defendant as purchaser, for the sale to the defendant .
lot 37, according to a plan of survey of part of lot 26, D.G.S.,
parish of St. James, registered in the Winnipeg land titles office
as plan No. 1148, at the priee or sum of $1,000, payable $25
in cash, %60 in three equal monthly payments of $20 each, and
the balanee as provided for in such agrecment, which need not
be set out in detail.

The first of the deferred payments, a portion of the $60
referred to, was to be paid on February 28, 1907, and the re-
mainder of such $60-by sucecceding monthly payments on the
28th of the following months of March and April.  Interest
was reserved at 6 per eent.  There was the usnal compound
interest clause, acceleration clause, covenant for payment of
purchase moncy, and for payment of taxes from and after the
date of the agreement, and a proviso that time should he of the
essence of the agreement, The defendant paid a total of %105
on account of his purchase money, but has paid nothing since
June 22, 1907,

The defendant filed a caveat hased upon this agreement of
sale in the Winnipeg land titles office on Februarvy 14, 1911,
The plaintiff alleges abandonment of the purchase by the de-
fendant, and asks that the caveat be ordered to he withdrawn
and the registration thereof vacated, or a declaration that the
agreement has been abandoned by the defendant, and for its
cancellation and damages,

The defendant denies abandonment, and pleads that plain-
tiffs issued and served upon him a statement of claim wherein
they claimed that the defendant was indebted to them under
the said agreement in the sum of $1,234.04, for principal and
interest owing under the said agreement, and asked the defen-
dant to specifically perform the said agreement, whereupon,
and in pursuance of said statement of elaim, the defendant
tendered the plaintiffs for execution a transfer of the said land
and also tendered payment of the full balance of purchase
money owing under said agreement as claimed in such state-
ment of elaim, which tender the plaintiffs refused to aceept, and
also refused to execute the transfer of the land to the defen-
dant.

The defendant counterclaims for specific performance of
the agreement by the plaintiffs, and in the alternative for dam-
ages for breach of contract.

Upon the evidenee, and following the judgment of the Court
of Appeal in Handel v. 0’Kelly, 8 D.L.R. 44, 22 Man. L.R. 562,
in which case the evidence of abandonment was substantially
the same as in this case, 1 should feel compelled to hold that the
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allegations of abandonment were proved. [ think T should
have to so hold upon the evidence of the defendant himself.
There is some contradiction between the plaintiff Harrison
and the defendants as to just what did oceur on different ocea-
sions when the parties met, with referenee to the purchase
The plaintiff Harrvison says, on an occasion some time in the
vear 1908, the defendant and Handel eame to his office in the
Baker block (these parties had cach purchased a lot from the
plaintiff), when the defendant complained of the plaintiffs’
conduet in overcharging him for the lot, and said he would
not pay for it because he had been overcharged, also that he
would have nothing more to do with it on the ground that he
had heen overcharged.

On another oceasion, in the fall of 1910, near the land in
question, on Berlin street, the defendant and Handel saw
Harrison, and had some conversation about the property. THar-
rison cannot give the conversation, and only remembers that he
told the defendant to go and see his partner O'Kelly.

The defendant denies positively that he ever told Harrison
that he did not want the land, but he admits that he did not
go and see O'Kelly after the interview on Berlin street, nor did
he ever, till the tender in this suit referved to offer to pay up
the arrears under the agreement, He says frankly he never
paid any more money or offered to do so after June 22, 1907,
It may be that he never refused in so many words to pay, al-
though Harrison swears that he did, nevertheless, T have no
doubt from the statements made by the defendant in his ex-
amination for discovery, exhibit 1, that his whole object was to
get out of the purchase and get his money back, because, whe-
ther rvightly or wrongly, he thought the plaintiff had over-
reached him on the question of price. He bought the property
for speculation, but the value did not inerease as quickly as he
expeeted, and he was unable to resell, although he had relisted
the lands for sale with the plaintifis. A depression in the real
estate market ensued after he had made his purchase, and T am
inclined to think he rued his bargain and made up his mind
to pay nothing more on the land.

He could not say that he ever made any proposition to the
plaintiffs as to just what he was prepared to do at any of the
interviews he had with the plaintifis or with either of them.
When asked, Q. 95. Why didn’t yon make any payments after
that date, June 22, 1907?"" his answer is:—

1 was after them to make a new arrangement: T wanted to sell the pro-
perty back to them.

Q. 96. When was it you wanted to make the new arrangement. A. All

along.
Q. 101. What sort of an arrang t did you propose. A. I proposed to
sell it to them of course,
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Q. 1020 At what price? A1 never fixed a price, because they never
spoke of dealing with me. They never tried to get it back,

Q. 103, What offer did yon make to them? A, None, s 1se they
wouldn't talk business to me: they kept staving me off and telling me to
go on with my payments and it would be all right.

Q. 105, You say you wanted them to take the land back? A Yes

ted that to them® A1 couldn’t
give you the date; but that was my objeet right along at every interview

Q. 106, When was it that yon sugg

we had, to get them to take the land back again,

Q. 110, Did you make any further payments after you became aware
you had paid too much for it. AT had paid in there so much that I didn't
want to let it go: but 1 wanted to make an arvangement wherehy they
would take it again without loss to myself

The whole tenor of the defendant’s discovery evidenee is to
the same effeet.  He didn’t want to keep the land bhecause he
thought he had agreed to pay too much for it.  He wanted to
get his money back and throw the land back on the plaintiffs’
hands.  This the plaintiffs would never agree to, and the defen-
dant well knew it.  Still he refrains from doing anything or
paying anything, and I think the plaintifis had every reason
to conelude from the defendant’s conduet that he did not in-
tend to complete the purchase, and had in faet abandoned it.

If the matter rested here, 1 would find for the plaintiffs,
but there is the defence raised by par. 7 of the statement of de-
fenee, to which I have before referred.

The facts alleged in par. 7 are amply proven. Exhibit 7
is the original statement of elaim issued by the plaintifis against,
the defendant on February 15, 1912, and personally served
upon the defendant. This document eertainly treated the agree-
ment of sale as subsisting at that date, notwithstanding the de-
fendant’s conduet.  The plaintifi's ask for cancellaiion and al-
ternatively, for specific performance against the defendant.
On heing served with the statement of elaim the defendant
consulted his solicitor, Mr. Conde, who advised lim that he was
free to pay off the plaintiffs’ ¢laim. The defendant thereupon
raised the money, and it was offered to the plaintiffs’ solicitor,
together with a transfer of the land in question, to be executed
by them, The plaintiffs refused to aceept the money or execute
the transfer.

I hold upon the evidence that the tender was sufficient.
The defendant has sinee paid this money into Court in this
action,

It appears that the plaintiffs’ solicitor, on communicating
the offer of the purchase money to the plaintiffs, was informed
for the first time that the plaintiffs had in fact long previously
resold the land to one Herbert Chapman. The date of this re-
sale is shewn to be in May, 1910, And eonsequently, the plain-
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tiffs could not aceept the defendant’s money, because they couid
not give him a title,

The plaintiffs’ solicitor therenpon amended the statement of
claim by striking out those portions of it relating to payment
of the purchase money and relief by way of specific perform-
ance and alleging an abandonment of the purchase by the de-
fendant, and the amended statement of claim was re-served.

The defendant’s counsel contends that the plaintiffs are
hound by their action, as originally commenced, and having
invited the defendant to perform the agreement, must be held
to have avowed its substance, and that the defendant had still
a purchaser’s rights under it, one of which certainly was to pay
up the purchase money and obtain title. This is exactly what
the defendant desired to do and intended to do hut which the
plaintiffs deelined to permit,

Can the plaintifi's now come into Court and ask for a de-
claration of abandonment and the consequent elimination of
the defendant’s rights?

The plaintiffs’ counsel argues that the statements in the
original statement of claim are not receivable in evidence as
admissions against the plaintiffs, especially where there has
been an amendment before trial as here. He cites Taylor on Evi-
dence, par. 1753, where it is laid down that bills in chancery whe-
ther for relief or discovery are alike inadmissible, excepting to
prove their own existence or the institution of a suit, or that cer-
tain facts were in issue between the parties; their exelusion for
other purposes resting upon the ground that they contained
nothing more than mere suggestions of counsel, made for the
purpose of obtaining an answer upon oath.

Boileaw v. Ruthin (1848), 2 Ex. 665, and Doe v. Sybourn
(1796), 7 Term Rep. 2, 101 Eng. R. 823, are also cited as auth-
orities for this statement of the law. The plaintifi's also refer
to the ease of Kilbee v. Sneyd (1828), 2 Molloy 186, at 207,
In the latter case it appears that defendant’s counsel, to shew
the adoption of a certain transaction of purchase and the re-
cognition of the character of purchaser and also that certain
payments were treated by plaintifi’ as payments made by debtor
to ereditor and not by exeeutor to co-executor, offered to read
the bill; eertain parts of which they desired to have entered
upon the registrar’s notes of proofs on the hearing. (That is,
I take it, the bill of complaint in the very action the Court was
then dealing with.)  The Lord Chancellor said:—

The Court never reads a hill as evidence of plaintifl’s knowledge of a
fact. It is mere pleader’s matter. ‘The statements of a bill are no more
than the flourishes of the dra

htsman. . . . No decree was ever
founded on the allegations of a plaintil”s bill as evidence of facts.
1 have already given my opinion that the statements of a bill are not
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evidence; and the registrar cannot enter upon his notes any part of it as
read,

In Doe v. Sybourn, 7 Term, Rep. at p. 3, 101 Eng. Rep. 824,
Lord Kenyon said:—

A bill in chancery is never admitted in evidence further than to shew
such a bill did exist, and that certain facts were in issue between the
parties, in order to let in the answer or depositions of the witnesses

In Boileaw v. Euthin, 2 Ex. 665, the headnote says:

A bill in Chancery is not evidence of the truth of the facts stated in
it, as agninst the yarty in whose name it is filed, even though his privity
be shewn, but is oaly admissible to prove that a suit was instituted, and
the subject-matter of it,

And again,
that pleadings in equity as well as at common law are not to be treated
as positive allegations of the truth of the facts therein, for all purposes,
but only as statements of the ease of the party, to be admitted or denied
by the opposite side, and if denied, to be proved and ultimately submitted
for judicial decision.

Now, I do not think these decisions, even if applicable to
our present system of pleading, direetly strike at the matter in
issue by the defence raised at present. The statement of claim
as orginally issued was admitted in evidence, not for the pur-
pose of proving any particular faets therein alleged, but to
shew that the plaintiffs had instituted a suit against the de-
fendant for a particular purpose, also the subjeet-matter of the
suit, and that certain f-ts were there in issue between the
parties, and as to the relief which the plaintiffs were secking
against the defendant.  Surely this involved and permitted
the Court to look at the doenment to see what the plaintifis’
cause of action was, and what was the relief sought, apart
entirely from the question of recciving it as proof against the
plaintiffs of any statement of facts therein contained.

Daniell’s Chaneery Practice, Tth ed., 464, under the head of
admissions in pleadings, says:

I, however, the pleading has been amended, it scems the opposite
party has no right to rely on an admission eontained in the original
pleading.

And again, at p. 490 :—

The right of one party to read the pleading of another party as evid
ence against the latter is econfined to the pleading as it stands, so that
if the pleading has been amended, the original pleading cannot be read as
sueh evidence,

A very old case of Hales v. Pomfret, Daniel’s Rep. 141, is
cited to support this proposition of law. The headnote of this
case says . —

Where a bill has been amended, the amended bill is the only one upon
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record.  The original hill, therefore, cannot be read as evidence to prove

what a plaintiff considered his right to he at the time of filing it

The Lord Chief Baron, in delivering judgment, said:

Ihe original hill is eertainly not upon record, and cannot be read. A
plaintitt may insert many things in a hill, which he may strike out the
next day by amendment. It is of frequent practice to state matters in a

hill in order to found interrogatories, to obtain from the defendant’s

answer a knowledge of the real state of the ease, and when that is ob
tained, to amend the hill according to the facts appearing upon the an
swer.  The plaintitl cannot be bound by his first statement, | cannot
look into any bill but that which is upon vecord; and that which is upon
the record before me is the amended bill,

The Annual Praetice, 1914, at p. 531, in dealing with ad-
missions under the English order 32, rule 1, lays down the same
proposition in these words:-

Admissions in an original pleading cannot be relied on if the pleading
has been amended.

Our rules do not seem to contain any similar provision to
that of the English order just referred to.

Now, the effect of the plaintifts” amendment in this case is to
substitute an entirely different cause of action for that origin-
ally pleaded. By the original statement of elaim the plaintiff
asked inter alin for specific performance. The very fact of his
bringing his action in the form he did is an assertion that the
contract with the defendant was still subsisting, and amounted

to a direet invitation to the dant, notwithstanding the
long delay and aets and eond from which abandonment
might well have been inferred perform his part of the con-
tract; nay, more, it asserts It in the plaintiffs to compel
him to specifically perfor iy the amendment a complete

change of front is accomplishied and the contraet is alleged to
be abandoned and dead so far as the defendant’s rights under
it are concerned.  Which position must govern?

In the light of the authorities 1 have referred to, if they
are still good law, and are binding on me, I suppose 1 should
regard the plaintiffs” position only in the light of the amended
statement of elaim and find for the plaintiffs. But 1 am not
satisfied that these anthorities squarely meet the defendant’s
contention.

Can the allegations in a statement of elaim under our rules
of practice be looked upon in the same light as the statements
in a bill of complaint under the old chancery practice, and held
to be, as Lord Chancellor Hart, in Kilbee v. Sneyd (1828), 2
Molloy 207, expressed it, ‘‘mere pleader’s matter and no more
than the flourishes of a draughtsman?’’ It does seem to me that
this is not now the case, and that some greater importance
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than this must be attaclicd to matters contained in a statement
of claim.

Our rule 285 says the statement of claim shall eontain a plain
statement of the cause of action and the rvelief ¢laimed in ordin
ary language,

Rule 306 says, pleadings shall contain a concise statement
of the material facts upon which the party pleading relies

Rule 308 says, every statement of elaim shall state speeifie
ally the relief which the plaintiftt elaims, cither simply or in
the alternative,

Now, these rules seem to me to mean that a plaintifi shall
state fact and not fiction, and that what he states as faet, he is
hound by so long as that statement stands in his pleadings un
amended.  He must he held to mean what he says by his plead
ing in so far as all statements of facts are concerned.  The de
fendant, T think, has a right to rely on what the plaintiff as
ts in his statement of elaim, and if he agrees therewith, to
act accordingly.  He has offered to do so here; hut as soon as
his offer is communicated to the plaintiffs, they change front
and attack him in an entirely different way.

It is true the evidenee shews that the plaintifts’ solicitor was
not informed of the resale to Chapman, and of the plaintiffs’
consequent inability to specifically  perform their agreement
with the defendant.  But is the defendant responsible for that?
If the plaintifis kept back instructions upon a material point
from their solicitor in consequenee of which he is misled and
brings his action in the wrong form or for the wrong relief, is
the defendant to suffer for that mistake?

This identieal point eame before the full Court of Alberta
in the case of Dunlop v. Bolster, 6 DR, 468, 4 A L.R. 408
The plaintifi hrought suit for specific performance under the
following circumstances,  He had entered into an agreement
with the defendant to purchase from the defendant certain
lands for $20,000, payable £50 in cash, $4.950 in thirty days, and
the balance by equal payments in one and two years. He de
faulted in the payment of the $4,950 to be made in thirty days,
and the defendant brought an action against him under the
aceeleration clanse in the agreement for the whole bhalanee of
purchase money, elaiming payment of such halance, sale of the
land in defaunlt of payment and for other relief. The defen-
dant’s action was begun on October 19, 1911, hut was discon
tinued on November 29, 1911, On November 30, 1911, the pur
chaser tendered the vendor the prineipal and interest which was
past due, being the instalment payable in thirty days. This
was refused. On December 19, 1911, the vendor assumed to
determine the agreement by notice mailed to the purchaser by
registered mail, ostensibly in pursnance of the power of rescis-
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sion contained in the agreement, The purchaser had, however,
previous to this last-mentioned date, and on December 12,
1911, commenced this action for specific performance against
the vendor, and paid into Court the money overdue, but not the
full amount due in virtue of the aceeleration elause

The proceedings in the former aection were put in as an
exhibit in the latter action, and the defendant’s counsel made
u statement in Court to the effeet that the action of the 19th
October, brought by the vendor, was commenced through mis
apprehension of the instructions of the elient given to his soli-
citor, and that the instruetions were to take proceedings to have
the contract cancelled. This appears in the judgment of the
trial Judge. In appeal, the Court en bane held that
toe agreement in question was on foot on November 30, 1911, when the
tender was made, and this by reason of the action hrought by the vendor,
the present defendant, to recover from the purchaser, the present plain
till, the purchase money ealled for by it

Walsh, J., in delivering the judgment of the Court, says in
6 D.L.R., at 469

It seems to me immaterial whether this particular form of action was
resorted to by mistake or purposely. The faet remains that it was re
sorted to, and this g

e to the present plaintiff the right to complete the
contract by doing what the present defendant in so many words asked
him to do, namely, pay the balance of the purchase money. But for this
it would seem to bhe reasonably elear that the plaintiff eould not then

have had the right to insist upon the performance by the defendant of

this contract,

The plaintift failed upon another ground, but I take the
foregoing to be a clear deecision in favour of the defendant’s
contention here, and I prefer to follow it rather than the cases
I have previously cited, all of which are extremely old cases,
and decided upon v

v different rules of pleading and practice
to those that now prevail,

I therefore hold that the agreement in question was at
the time of the defendant’s tender of the full balance of his
purchase money due for principal, interest and costs in the

action, then on foot, and a subsisting ag

ement in consequence
of the plaintiffs so treating it by bringing suit upon it for
specific performance against the defendant.  Otherwise I would
hold that it was abandoned on the part of the defendant follow
ing the judgment of the Court of Appeal in Handel v. O'Kelly,
8 DLR. 44, Man. L.R. 562,

It is clear that damages may be given in lien of specifie

performance, and such damages are counterelaimed for in this
action as an alternative relief. 1 do not think this is a case
where 1 ought to deeree specific performance because of the
defendant’s laches, and, 1 think his unreasonable and inexcus
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able delay in performing his part of the agreement.  Besides,
the plaintifi's long ago sold the land to an innocent purchaser,
who has himself again sold the land to a third party. This
complicates matters considerably, and to deerce specific per
formanee would certainly involve the plaintiffs in litigation
with third parties. The plaintiff's now are eertainly not in a
position sat:ly to give title to the defendant

I therefore refuse to order specifie performance as against
the plaintiffs, and will confine the reliel to the defendant under
his counterclaim to damages

It was proved that on the last resale of the property as to
which the purchase price was stated, $2,000 was realized, or
rather, was contracted to be paid for the property in question
The defendant’s counsel is willing to admit this sum as the
basis upon which damages should be computed, and asks that
such damages should he fixed at the difference between this
figure and the actual purchase price,

There is no evidenee as to the present value of the land
Harrison was asked about this, and said he would not like to
express any opinion.  He, however, admitted that a year ago,
the last sale of a lot on this str was made at $2.200,  The
plaintiffs resold the land to Chapman in May, 1910, for %1,
500, and Chapman resold to a Mrs. Beaton in July of 1910, for
$2,000. This latter sale was cancelled a year later. 1t does not
appear in evidenee why. Chapman says he has again sold the
property at a profit, but cannot remember the figure.  The
land is still vacant,

Upon the question of damages the defendant’s counsel has
referred me to the ecase of O'Neail v. Drinkle, 8 W.L.R. 937. The
law upon the subjeet is fully reviewed there, and seems to have
been carefully considered by the learned Judge, who sum
marizes the result of his conelusions as follows, at 945

The measure of damages should be the difference hetween the eontract

price and the value of the land at the time the contract was broken

and | follow this dietum

I cannot find what the value was at the time of breach
It may or may not have decreased below the value when the
Beaton sale was made in 1910, This is hardly likely in view
of the evidence as to the number of houses built in the vieinity,
and of other improvements made.  The defendant, however,
should not have left this matter in doubt, and should have pro
duced proper evidenee of value at the time of breach if he ex
peeted to suceced upon his counterclaim for damages, and to
recover full damages under the eircumstances.

The plaintiff Harrison admits that the last sales a year
ago realized $2,200 a lot. It might not be unreasonable to take
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MAN. this price, or the price upon the Beaton sale, $2,000 as represent-
K. B ing the present value of the land, but I think it would be safer
1913 to fix the value on the basis of the sale, the plaintiffs themselves

made to Chapman, namely $1,500, and in default of better

“'K’f""" evidence, | assess the defendant’s damages at $500,

DowNIE There will be judgment accordingly, dismissing the plain
tiffs” action with costs, and for the defendant upon his counter-
Ourran, J, g - : " 0 )
elaim in the sum of $500 damages, with costs, The defendant’s
caveat will be removed from the registry office, and the regis-
tration vacated. The money in Court will he paid out to the
defendant Downie
Plaintiff's’ action dismissed and
counterclaim allowed.
SASK. REX v. WILSON
8.C. Saskatchewan Supreme Court, Haultain, Cul., Newlands, Lamont, and
1913 Elwood, JJ.  November 15, 1913,

1. INDICTMENT, INFORMATION AND COMPLAINT (§ 1] F—35) —AMENDMENT
REQUISITES—ATTACHING NEW COUNT TO FORMAL CHARGE—V AL
Iy

Annexing a new count written on a separate paper to the for
charge brought under the Speedy Trials clauses (Cr. Code, see
which had been duly signed by the proscenting counsel is sufficient
where done by such counsel, to incorporate the new count in the formal
charge so amended by consent of the trial judge, and so validate a
dy trial on the new count upon which the trial proceeded when
the original count was quashed

2. INDICTMENT, INFORMATION AND COMPLAINT (§ 11 F——35) —SPEEDY TRIALS
CHARGE —SURSTITUTING NEW COUNT NOT COVERED BY PRELIMINARY
ENQUIRY

In Saskatehewan where a charge in lieu of indictment may be laid
by the Attorney-Gens
is not a valid
distriet judg

ral’s agent without any preliminary enquiry, it
tion to a substituted count added by leave of the

e holding a eriminal trial under the Speedy Trials clauses
(Cr, Code, see. 827, as amended 1909, that the new charge being one
for frandulently omitting to make entries in his employer’s books

Cr. Code 4156), was not covered by the preliminary enquiry which
was held only upon a charge of theft

[Re Criminal Code, 16 Can. Cr, Cas. 450, 43 Can, S.C.R, 434, re
ferred to.)

B OFFIcERs (8 TH—00) —OFFICERS DE FACTO—PRESUMPTION OF REGULAR
APPOINTMENT—ULERK OF COURT
A presumption of regular appointment arises from a person acting
as the clerk of a court

. Oatn (811 ADMINISTERING TO WITNESS— BEVoRE  COURT—C'LERK
OF COURT—IRREGULAR APPOINTMENT

As every court or judge has power, under see. 13 of the Evidence

Vet, RS.CO 1006, ch. 145, to administer oaths, the question of the

regularity of the appointment of the person acting as elerk as affecting

his power to administer the oath in open court to a witness in a
proceeding in court before a judge, is immaterial, as in such case the

oath may be said to have been administered by the eourt itself

[The Quecn v, Tew, 26 LM, 62, referred to.)
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5. INDICTMENT, INFORMATION AND COMPLA §111 " SUFFICIENCY
OF ALLEGATION FRAUD—OMISSION OF WORD “MATERIAL" FROM
CHARGE AGAINST ERVANT FOR OMITTING ITEMS FROM EMPLOYER
HOOKS
It is error to omit the word “material” from an indictment '
formal charge against a rvant ' r 15 ol f the Criminal
Code, relating to the fraudulent maki f a false entry in, or t
fraudulent omission to make enty i ! f mt of the 1
ployer in any material particula
6. FRavp axp pecerr (§ 11 CRIMINAL LIABILITY —FAILURE OF SERVANT
10 ENTER TRANSACTION ON HOOKS OF EMPLOYER WITIL INT) 0
DEFRAUD,
For a servant to omi t | f empl '
nt of an recment 1 forn thout aut t
set off his personal indebtedng | rson '
indebtedness to the em) r not a vielation of fthe
Criminal Code, 1906, relatin makin failing to ma i 1
the books of an emplover tl tent to defra ! "
conld not bind his empl | ’ cement the absen f
expre t t
Case stated for the opinion of the Court by the Judge of
the Distriet Court for the judicial distriet of Moose Jaw, as
follows
Under t tria 1 ( 1 e 14
day of May, A.D, 19 |} 8C. W 1o ' 1
following indictment i \ John S, (. W "
tween the f Apr 1904, a f April, 10 t
ity of Mo 1 n ot ' S } D in -
1 fl . WL ' fran \
ticn ' ! 1 !
" n ‘ ! \ ‘ | f an ir
he 1 ndietment pref f nan it he, the
I - \) !
Moose ) ¢ inee Sa een e 15t 1y of
\ | " ' f A | 1 of
17034 1he f Fra A, ( o1 \ ( inal Code
Canada
Upon \rra f ' plea, and
pon n n of 1 I quasiu rina t
Hlowed rowe el l m which the aceused
mvict \ " ' f e t e came on
for trial before nw i " Vs ubj o objection | "
for wecnsed th e evider \ wpon the prelimina nqu
' T t 1 1 " ir ment wa 1 1
raper form
The preliminary inquir . i before Johs D, 8 iu
e peace in and for the P f Saska VL
At the ol £ the cane e ) unsel for t el rise
th foll ing ohje I
L. That the mt upon wensed was tried was not in the
r forn n i tmer 1 VAS o wed
2. That e evidence ven against the accused 18 not given under
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outh, on the ground that the person purporting to preside as clerk of the
Court, and who purported to administer the oath, was not the clerk of
the Court, nor any person empowered legally to act as clerk of Court, and
was not a pers

n empowered to administer oaths in such matters or in
any matter,

3. That the accused was tried under an indictment for an offence on
which no preliminary trial had been held.

4. That the indietment upon which the accused was tried was defective
in that it alleged no offence, for the reason that the word “material” was
omitted from the indictment,

5, That there was no proof that the accused had omitted particulars
from the books of account of his employer, so as to bring the offence
within the sections of the Code applicable, as, had the accused made the
entries which he was accused of failing to make, such entries would have
been a fraud upon his employer.

1 find the facts as follows:—

(a) That the person who administered the oaths to the witnesses
against the accused was one (. W, Murray, who was not at the time a
clerk or deputy clerk or officer of the Court, and was not at the time a
commissioner for oaths or notary publie.

() That the accused between the dates set ont in the indictment upon
which he was tried did, while being a elerk or servant of Francis A. Cov-
entry, make, without his employer's authority, an agreement with Herbert
Snell Limited, by which a personal account of the accused with Herbert
Snell Limited was set off inst an account of Francis A. Coventry the
aforesaid, due to the said Franeis A, Coventry by Herbert Snell Limited,
and that the accused made no entries of this transaction in his employer’s

books,

(e) That the acensed was employed to keep his employer's books.

Upon the evidence taken upon the preliminary inquiry, which is to
form part of this case reserved, so far as the same is relevant to the
third objection set out above, and upon the findings of fact above set out,
I state the following questions for the opinion of the Supreme Court of
Saskatchewan en bane:— .

1. Was the indictment upon which the aceused was tried faulty in
form, and had T any jurisdiction to try the accused upon the indictment
in the form referred to?

2. Was the evidence given against the accused given by a witness pro-
perly sworn, and was the evidence receivable?

Had I on the evidence submitted on the preliminary inquiry, any
jurisdiction to try the indictment upon which the accused was tried?

1. Was the omission of the word “material” from the indictment upon
which the aceused was tried a fatal defeet, and should T have quashed
the indictment upon the close of the case for the prosecution?

5. Do the facts found by me against the accused in connection with
the Herbert Snell Limited transaction warrant me in finding the acensed
guilty under the indictment upon which I find him guilty.

T. A. Colclough, for the Crown.
T. Craig, for the accused.

b
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The judgment of the Court was delivered hy SASK.

Havirain, (o, :—In addition to the facts as stated by the S.C
learned Judge, it also appears from material before us that 1913
the eharge in this ease was preferred hy Mr. William Grayson, Rk
counsel and agent for the Attorney-General for Saskatehewan. v

It also appears that, upon the original charge heing quashed, a “"‘"f'_"-
new count was added by Mr. Grayson. This new count was  mautain, 0.1,
written out on a separate sheet of paper, which was pinned to
the original charge, which was signed by Mr. Grayson as *‘coun-
sel and agent for the Attorney-General for the Provinee of
Saskatchewan.”’

Question No. 1. This question is presumably framed to
meet objections raised by eounsel for the accused. These ob-
jections were: (a) that the new count was not included in a
regular and formal charge preferred by the agent of the At-
torney-General; and () that no preliminary inquiry had been
held on the charge contained in the new count,

As to objection (a), I think that the pinning or annexing
of the new count to the formal charge in writing signed by
Mr. Grayson was quite sufficient to incorporate it in the charge.

As to objection (b); see. 87T3A of the Criminal Code, as
interpreted by Re Criminal Code, 16 Can, Cr, Cas. 459, 43 Can.
S.C.R. 434, provides that a preliminary inguiry before a magis-
trate is not necessary before a eharge ean be preferred by the
Attorney-General or agent of the Attorney-General under that
section,

Having regard only to the obhjeetions above stated, the
charge in this case was not faulty, and the District Court
Judge had jurisdietion to try the acccused on it.

Question No, 2. In my opinion, it does not make any differ-
ence whether the person who was acting as elerk of the Court
was a regularly appointed official or not. It was quite suffi-
cient that he was acting in that capacity, and must, therefore,
be presumed to be an officer of the Court, while so acting under
the authority of the Court, which may also be presumed.

Section 13 of the Canada Evidence Aet, states who may ad-
minister oaths in eriminal proceedings, and is as follows:—

Every Conrt or Judge, and every person having by law or consent of
part

s, authority to hear and receive evidence, shall have power to ad-
minister an oath to every witness who is legally ealled to give evidence
before that Court, Judge, or person,

Here, as in England, the words of the oath are usually re-
peated or read in open Court to the witnesses by the clerk or
some officer of the Court. That, in my opinion, complies with
the statute, as ‘‘it is the Court, and not the officer, that in
reality administers the oath’: per Lord Campbell, C.J., in
The Queen v, Tew, 24 LIM.C. 62,
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The answer to this question (No. 2) must, therefore, be,
“yes,”

Question No. 3. This question is answered by the answer
to question No. 1,

Question No. 4. The charge upon which the accused was
tried was evidently intended to be framed on see, 415 (b)
of the Criminal Code. That seetion provides that

very one is guilty of an indictable offence and liable to seven years' im
prisonment who, being or acting in the capacity of an oflicer, ¢

k, or
servant, with intent to defrand, . . . (b) makes or coneurs in making
any false entry in, or omits or alters, or concurs in omitting or altering,
any material particulars from or in any such book, paper. writing, valuable
security or document,

In the cha in this case, the word ‘‘material is left out.
This, in my opinion, is the omission of an essential averment,
and is fatal.

The answer to this question, No. 4, therefore, is, ‘*y

Question No. 5. The acensed had no authority from his
employer to set off his personal debt to Herbert Snell Limited
against an account due hy Herbert Snell Limited to his em-
ployer.  The agreement between him and Herbert Snell Lim-
ited did not bind his employer, and left Herbert Snell Limited
still indebted to his employer. There was no place in the em-
ployer’s hooks in which to record sueh a transaction, and no
duty on the part of the aceused to so record it,

If the aceused had been authorized to settle his private
debts in such a manner, it would then have been his duty to
eredit Herbert Snell Limited and debit himself with the amount
of the account in the hooks kept hy him,

Any attempt by the acensed to make any entry in the books
might very well have laid him open to.a prosceution for making
a false entry.

The answer to this question is, therefore, **no.™’

Judgment for defendant.

KENNEDY v. GRAND TRUNK PACIFIC R. CO

Naskatchewan Supreme Court, Haultain, C.J., Newlands, Lamont, and
Elwood, JJ. November 15, 1913,

1. MASTER AND SERVANT (§ 11 A 2—49) —ACCIDENT ARISING “0UT OF" THE
EM YMENT.

An aceident arises “out of” the workmen’s employment where such
accident is shewn to have been due to and resulted fr
ably incident to the emple
in the course of the employment™ in the Workmen’s Compensation
Act, Sask. Stat. 19101911, ch, 9, see. 4, the words “out of” point to
the origin or cause of the accident, and the words “in the course of”
apply to the time, place and circumstances.

[Fitzgerald v, Clarke, [1908] 2 K.B. 796, applied.]

e i
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2. MASTER AND SERVANT (§ 11 A 2—40) 00T 0F AND IN THE COURSE OF
EMPLOYMENT —METHOD OF DOING WORK ASSIGNED,

In a railway case, where a brakeman switching ¢
shunt™ process, is killed while performing such duty,
be found to have arisen “out of and in the conrse of the
although, when such accident oceurred, the brakeman was on the
ground (contrary to the rules of his employment) instead of on the
engine-tender step while doing such work.

[Havding v. Brywddu Colliery Co.. [1911] 2 KB 747, at 750 and
753, applied.|

“tying
ceident may

3 DaMaces (§ HHT—1-—188) —For pEATH 0F EMPLOYEE—WORKMEN'S Coym
PENSATION ACT (SASK. )~ ASSESSMENT

In estimating the compensation recoverable under see. 15 of the
Workmen's Compensation Act, Sask. Stat, 19101011, ¢h, 9, of sueh
sum as is found to be equivalent to the estimated nings during
the three years preceding the injury in like employment, a shewing
of $182 for one and three-quarter months is not of itself, under the
principle of the Act, suficient to base a finding in excess of £1.800

for the three years.
LU hlenburgh . Prince Albert Lumber Co., 9 DR, 639, applied.|

Arrear by defendant company from the judgment at trial
in favour of plaintiff administratrix for negligenee eausing the
death of the decedent, a brakeman in defendants’ employ

The judgment below was varied by redueing the damages.

W. M. Martin, for defendant railway company.
P. E. Mackenzie, for plaintiff,

The judgment of the Court was delivered by

Erwoon, J.:—The facts, as found at the trial, are as fol-
lows :—

There were three tracks, the main line, the passing track, and the
elevator track; the train was on the main line; and it was necessary to
put a car of wood on the elevator track. The deceased was a brakesman
on a mixed train, in the employ of the defendant company, who were
operating their railway between Wainwright and Biggar, and had been
such brakesman for about eight months. On the day in question, he,
in company with another brakesman, under the directions of the condue-
tor, was engaged in making what is known as a “flying shunt” for the
purpose of switching a car of wood in the yards of the defendant com
pany at Scott. This operation consists in throwing open the switch from
the main track to the passing track, immediately after the engine has
passed it, hauling the ear; the ear is then uncoupled, and, the switch
being thrown open, is diverted down that track, while the engine goes on
down the main track; the engine then backs up, the switch being again
changed, and follows the car on to the passing track, couples on to it;
rasiry to take it on to the elevator traek,

The uncontradicted testimony of the conductor is, that on this oecasion
it was the duty of the deceased to ride on the step of the tender of the
engine, which was progressing west on the main track, and uncouple the
engine which was hauling this ear, by pulling a lever. In the meantime,
the switeh having been opened, the car of wood was to be taken by the
conductor himself on to the passing track—that is to say, he was to ride

and a similar operation is
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on the ear and operate the brake to stop it when it had gone far enough.
The car of wood in question was what is known as a Hart car. It has no
roof, but is a flat car, with just one brake, and was loaded pretty nearly
to the height of a box ear with wood.

For the purpose of doing this, the trains were stopped about two
telegraph pole lengths cast of the switch at Scott, and both brakesmen
were given their instructions by the conductor, His evidence is to the
effeet that this is an operation that is very continually performed, pos-
sibly onee a day; that the deceased was an experienced and competent
brakesman, and apparently attended to his duties. The accident took
place at about half-past eleven on the morning in question, on a clear,
cold day.

In pursnance of these instruetions, the deceased boarded the engine,
uncoupled the ear, which moved down into the passing track, gave the
sign to the driver of the engine to back up, but, in place of remaining on
the engine, as he might have done, and as the conductor testified it was his
duty to do, he got down between the tracks, and walked across on to the
passing track, to the west of this ear of wood. The fireman was an eye-
witness of the aceident, and he says that the car was travelling about
three miles an hour, and he saw Kennedy standing in front of it on the
passing track: that the car was approaching him about six feet or eight
feet away, he himself being only about a car length, or a little more, from
Kennedy : that he was on the centre of the track, between the two rails;
that he turned as if to get out of the way—he is not sure whether he
slipped or stumbled, but at any rate the car did not strike him, in the
sense of knocking him down, but ran over him, causing his death. As he
puts it, “he was struck just by the wheels.,” The man died almost im-
mediately.  ‘The evidence establishes that there is ample room for a man
to stand with perfeet safety between the tracks, and that it is constantly
done.

The conductor further testified that it was Kennedy's duty to stay
on the step of the ler. and ride back on it until it came in contact
with the ear of wood on the passing track. He stated that he could give
no reason for his being where he was when the aecident ¢ rred: that
he had no duty to perform at the west end of the at all; that, if he
went there for the purpose of coupling the car, or even if he went there
onductor to turn the brake, in either case

for the purpose of helping the
he would have been at the east end of the ear. So far as helping the con-
duetor to stop the ear, the evidence shews that there was only one brake,
and it was only one man's job to do this: and that, from the instructions
he had received, there was no necessity whatever for him to approach for
that purpose, because the eonduetor had told him that he himself would
" which means, stop it in its proper place on the siding,

“ride the car in,”

Judgment was given for the plaintift for $2,000,

Two objections are raised to the judgment :—

» out of and in
the course of the deceased’s employment was on the plaintiff, and that the
plaintiff did not satisfy that burden of proof: Yut, on the contrary, the
uneontradicted evidence shewed that the decensed was not engaged in his
employment at the time of the accident, and that it did not arise out of
and in the course of his employment.

(@) That the onus of proving that the accident ar
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(b) That the compensation allowed by the learned Judge is excessive,
in that there was no evidence shewing the estimated earnings during the
three years preceding the injury of a person of the same grade, employed

during those three years in a like employment.

Buckley, L.J., in Fitzgerald v, Clarke, [1908] 2 K.B. 796, at
799, says:—

The words “out of " point, 1 think, to the origin or canse of the acei
dent; the words “in the course of” to the time, place, and cireumstances
under which the accident takes place.

The aceident was due to and resulted from a risk reasonahly
incident to the employment; and, thercfore, arose ‘‘out of"
the employment. It was argued that it did not arise “*in the
course’” of the employment, hecanse it was the duty of the de-
eeased to ride on the step of the tender of the engine from the
main track to the place on the passing track where the shunted
car was, and there couple that car to the engine. The learned
Judge from the facts has drawn the inference that the objeet
of the deceased in crossing to the passing track was to couple
this car; and, consequently, it was an aet done in furtherance
of his duty.

In Evans v. Astley, [1911] A.C. 675, at 678, Earl Loreburn,
L.C., says:

It is, of course, impossible to lay down in words any seale or standard
by which you ean measure the ¢ of proof which will suffice to sup
port a particular conclusion of f The applicant must prove his case.
This d not mean that he must demonstrate his ease. If the more pro
bable conclusion is that for which he contends, and there is anything
pointing to it, then there is evidence for a Court to act upon

Dawbarn on Employers’ Liability, 4th ed., p. 112, says:

Roughly, there are two great elasses of such eases: (a) when the acei
dent takes pl

¢ on the actual seene of a man's duty; and (b) when it
does not. As a rule, in the former class of ease, the workman gets a very
liberal benefit of the doubt, and very slight evidence is required to war
rant the inference of fact that the accident arose out of and in the course
of the employment. So much so that the onus of proof seems almost
shifted on to the employer to prove the contrary.

In Harding v. Brynddu Collicry Co., [1911] 2 K.B. 747, at
750, Cozens-Hardy, M.R., says:—

Serious and wilful misconduet within the sphere of the employment
does not prevent his dependants from elaiming compensation.

Buekley, L.J., in a dissenting judgment, at p.

1 want to add something lest this judgment should be misunderstond
The question is not whether the man in the conrse of his employment went
to a forbidden place. If that be it, there may be simply serious and wilful
misconduct, and he may be entitled to recover. The question is: Has the
man done an act outside the sphere of his employment, or has he in
doing an act within the sphere of his employment been guilty of serious
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and wilful miseonduety  If it be the former, he is not entitled to recover;
if it be the latter, he is.  Let me give an illustration as to place.  Sup-
pose & man is employed in a factory, and his duty is to go to and fro
in the factory to carry goods, and he is told that he must always go by
this passage and return by that passage. | am supposing a rule or re-
gulation simply for the purpose of freedom of circulation in the factory.
If he goes by the passage by which he ought to return, he will have broken
a rule as to place, but he will not be ont of the course of his employment;
he will be there for the gurpose of his employment, doing an act within
the sph
doing it in

e of his employment, earrying goods or whatever it may be, but

a forbidden way.

In this case there was no misconduet.  The deceased was
a capable, faithful workman. If no accident had oceurred,
it is quite conceivable that it would have been considered im-
material whether he remained on the tender or walked over to
the passing track. So far as the contention that he was
at the wrong end of the ear is coneerned, it is probable that he
was stepping out of the way to let the car pass him when he
slipped.  There was no suggestion that he got off the tender or
was on the passing track for any purpose other than to perform
the duty on which he was engaged. [ am of the opinion, there-
fore, that the trial Judge was justified in drawing the infer-
ence which he drew, and that the accident arose **out of and in
the course of the employment,™

So far as the second ohjection is concerned, the only evid-
ence as to the earnings of the deceased, or of a person in the
same grade, employed during the three years preceding the
accident, is, that for the month of January and for three weeks
in February he received $182 or thereabouts. This, to my mind,
was not sufficient to justify the trial Judge in finding that the
earnings of the deceased, or of one in the same grade, for the
preceding three years, exceeded $1,800: Uhlenburgh v. Prince
Albert Lumber Co., 9 D.LR. 639, 23 W.L.R. 541.

The judgment, therefore, in my opinion, should be reduced
to $1,.800. As the appellants have failed in the main appeal, 1
would not allow any costs of this appeal to cither party. The
judgment will he redueed to $1.800, There will be no costs of
appeal to either party.

Judgment reduced.
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CHARLES v. NORTON GRIFFITHS CO. Ltd.
British Columbia Supreme Court, Macdonald, CJ.A., Irving, Martin, and
Galliher, JJ.A. May 1, 1013,

Lo Twiar ($11C8—157)—QUESTION OF LAW AND FACT-—WHEN ONE FOR
JURY=—INJURY 10O EMPLOYEE—<NEGLIGENCE-—ELEVATOR ACCIDENT

That a workman
building
to the edge of an overloaded and un
jected and was caught and injured in e with the end of a bolt
sunk in the wall of the elevator shaft, presents a privd facie case to
go to the jury, and eannot properly be withdrawn from their con
sideration, where the jury might properly find upon the evidence that
the proximate cause of the ent was the empl s failure to
have the clevator eaged for sueh work, or his 1 mee in leaving
the holts projee in a dangerons way in the t, and where the
jury would not neeessarily have to attribute the injury to the negli
gence of the fellow-servant in charge of the elevator in permitting
the overloading

mployed in b 1 construetion and conveying
ator was crowded so close

ed elevator that his heel pro

Arrean from the judgment of Morrison, J., taking the case
from the jury and dismissing the action,

The appeal was allowed, Gavviner, J A, dissenting.

The plaintiff, a labourer in the employ of the defendant
company, was engaged in the construction of a building known
as the ** Vancouver Block,”" on Granville street in Vancouver, on
the 13th of July, 1912, e was ordered by the foreman of the
defendant company to load a wheelbarrow with cement in the
basement of the building and take it on an elevator, by which
it was to he carried for use on the storeys ahove, The elevator
had no cage or protection on the sides, and its floor was six feet
one inch long, four fect eight inches wide at one end, and three
feet at the other. It started up from the basement with two
wheelbarrows and three men.  On reaching the ground floor
four more men got on and earried with them two boxes two feet
by 18 inches in size each. The plaintiff was erowded over to
one side and the heel of one foot protruded beyond the edge of
the elevator floor. On the elevator continuing up, his heel
was caught on a holt projecting from the side of the elevator
shaft. His foot was jammed hetween the bolt and the floor of
the elevator, the bones of the foot being broken. He was in the
hospital for three weeks, and for seven months afterwards was
not in a fit condition to work. The holts (one of which caught
the plaintiff’s heel) were embedded in the wall and passed
through and supported the brackets that ran from top to bottom
of the elevator shaft. To these brackets were attached the
guides upon which the elevator ran, The holts projected from
the brackets into the elevator shaft about one inch.

1215 p.r.w.
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The judgment appealed from was as follows:

Mogrison, J It seems to me, surely, that this accident was brought
about by a portion of the person of the plaintiff protruding beyond the
1 the

only part that eame in contact with anything. 1 do not think that it can

lines of the elevator, and that was the one part that was hurt,

sought

be said that this elevator was overerowded in the sense that
rticular

here, just hecanse there were these seven persons in it and the

material that we have heard about

I'his man was not a stra and not a pas roin the sense of a

person in a public building where strangers come in Of course there,
where all kinds of people come, they expect to have conditions absolutely
safe and protected. In this case this was a young man working there and
familiar with the customs.  He understood the conditions thoroughly, 1
ful

do not think that reasonable men conld reasonably find that he was ea
in standing in the way he did, under all the cireumstances,  He need not
have put himself in the attitude in which he was, even to be comfortable
He had plenty of room, and in an elevator like that, where a number of
people must use it, and use it with material, they have to economize

space and take, 1 think, a little more than the average care and see that

there is room for others than themselves. They ne rily must ccono
mize space. 1 think, unfortunately, this young man simply took a eareless
attitude, utterly indifferent to the conditions, and he thereby got hurt,
and 1 think, under those cireumstances, it would not be right for me to
visit the consequence upon the defendant company. | therefore grant the
application for dismissal.

(To the jury) :—There is one satisfaction, gentlemen of the jury, that
in a case of this kind, the plaintifl does not go without something. The
Workmen's Compensation Act applies, but with that. of course, yon have

nothing to When a person loses a case like this, and his action is
the

Compensation Act, and then there is a certain amount assessed, not as

dismissed, can, of eourse, inv provisions of the Workmen's

much, perhaps, as if the case had gone to the jury and he had won

The plaintifft appealed.

B. M. Macdonald, for the appellant —The learned  trial
Judge erred in taking the case from the jury. The evidence
shews that the elevator was so erowded as to render the position
of the plaintiff unsafe. There was negligenee in the condition of
the elevator. If bolts are allowed to project into the elevator
shaft, there should be a eage on the elevator for protection:
Fakkema v. Brooks Scanlon O'Bricn Company, Limited (1910),
15 B.C.R. 461, affirmed Brooks, cte., Co. v. Fakkema, 44 Can.
S.CUR. 412,

NS, Taylor, K.C., for respondents:—The plaintifi ’s evidence
shews there was no negligence on the part of the defendants,
There was contributory negligence on the part of the plaintiff
by allowing his heel to protrude beyond the edge of the floor of
the elevator, and the aeccident was, on the admission of the
plaintiff, due to the man running the elevator allowing on too
large a load at the time of the aceident.

Macdonald, in reply.
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Micponawn, WA [ think the appeal should be allowed
On the question of negligence, it seems to me sufficient was
proved to entitle the jury to pass upon that question The
same is true with respeet to contributory negligence.  What we
have to say is whether or not

e plaintift’ has made out a prima
facic case which would entitle the jury to find negligenee and
the absence of contributory neglivene

On the question of common employment, that is in practically
the same position.  The jury might come to the conelusion that
there was negligenee in not prov ding a proper « levator proper
safeguards, or that there was negligenee in having the bolis
projecting the way they were,  That might be. in the opinion
of the jury, the proximate eause of the aceident. The fact
that the man operating the elevator allowed too many to com
upon it might not, in the opinion of the jury, be the proximate

cause; hence, I think the ease must be passed upon by the jury

IrvinG, J.A I agre I have some hesitation over th
question of common employmen At any rate, that will I
open to the defendants at the trial I think the whole ease

should be allowed to go to the jury

MarmiN, J.A I agree that really the serious point in this
matter is the absence of the cage and the presence of holts

Gavniner, J.A. (dissenting [ would dismiss the appeal
I think the evidence before us is not sufficient for any jury to
come to the conclusion that there was negligence on the part of
the defendants. I do not regard the evidence that this particnlay
elevator was not caged in as evidence of negligenee, nor do |
think that the jury would so regard it. That elevator hein
used in construction work. Now, the men knew that themselve:

they were aware of all the cireumstances, and 1 do not think

that a jury should lay down as a prineiple that every safegnard
should be put around a construction such as this elevator, par
ticularly in view of the fact that the plaintift on his own evid
ence admits, or his own witnesses say, that it would he praetic
illy unfit for the work for which it was being used if it was
caged in.  On these grounds | think the learned trial Judg
right

was

New trial ordered
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VON SERBINOFF v, McCARTHY,

Naskatehewan Supreme Court, Johnstone, J November 8, 1013

ANDLORD AND TENANT (§ 11 D33 —Forreir uy RETURN OF LES

SEE'S DEPOSIT GIVEN IN GUARANTEF
n e
i~

to begin as soon as the landlord
for the tenant’s purposes stipulated
that sit then mu to the landlord was to be held as a
guarantee of good fuith, on the part of the tenant, that the latter
would enter into possession when the premises were ready, such de
posit may be ordered to be returned to the tenant when the landlord
gave notice that the premises were ready for oceupation when they
were not in fact ready, and  theref could not by reason of a
municipal by-law be used for the % business, if the landlord
gave notice of eancellation of the before the rental period had
hegun on th ound of the tenant’s breach of covenant in sub-letti
A portion the premises without leave: the landlord under such
cireumstances conld not keep the deposit, and also avoid the lease

Where an agreement for
conld p demised p

pare tl
L1

15

Actiox by a tenant for damages for alleged failure to pre-

pare the demised premises snitably for the purposes of the busi
ness in oentemplation of the parties under the lease, and for
return of plaintiff’s $500 deposit guarantecing the earrying
out of the lease on his part, involving also the landlord’s right

to

rescind the lease
Judgment was given for the plaintiff as to the deposit only,

but without ecosts, the lease heing rescinded.

the premis
lease, under the provisions of the Land Titles Act, for a term

J. F. L. Embury, for plaintiff.
J. A. Allan, for defendant,

WE, . The defendant, on August 20, 1912, leased
in question to the plaintiffs by deed by way of

Jonns

of five years, at a yearly rental of $6,000, payable monthly.

for oceupation, but
the lease therefore contained various provisions intended to
govern the completion of the work of reconstruction, and of
the repair of the then standing portion of the building, and as
to the possession of the lessees and the payment of rent, the
payment of which, it was provided should remain in abeyance
until the premises should be reasonably ready and fit for ocen-

the lessees with the lessor, which was done as a guarante
good faith on the part of the tenants that they would enter
into posse
in the lease provided. There was no specified date mentioned
in the lease when the building should be completed and ready
for occupation, and as to when the rent should commence to

The premises leased were not, on the date of the lease, ready

s to a portion thereof had to be rebuilt, and

pation.

The sum of $300, it was provided, should be deposited hy
of

ssion of the premises on the same being got ready as
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run, and other than an agreement to repair on the part of the SASK.
landlord as quickly as possible, and that as soon as the premises R ¢
were reasonably fit for occupation., rent should commence to 1913
run, the lease made no provision

Vo

The lease contained the usual covenant on the part of the
SENBINOF)

lessees not to assign or sublet the demised premises without the '

leave of the lessor in that bhehalf in writing first had and ob- McCaniny
tained. The plaintitfs, on November 22, 1912, whilst the 1essor  jouustons, 3.
was still in possession of the demised premises, sublet a portion

thereof to the defendants Procos and Corfiotis for a term of

three vears.  This subletting was without the consent of the
lessor, and was a breach of the covenant not to assign or sub
let without leave

I'he  plaintiffs never entered into possession under their
least I'he defendant MeCarthy on December 12, 1912, notified
the plaintifts that the premises were ready for occupation hy
them In my judgment the premises were not then inoa fit
state for occupation by the plaintifi's for the carrying on hy
them of their trade or ocenpation on the premises as conter
plated by the parties on the entering into of the leas \ monest
other things, the basement was not cemented according to the
city hy-law, and in such a manner as to enable the licensing of
the premises for the purpose of the earryving on of the busines
contemplated by the parties and the leas. I'here was no evid
enee addueed on the part of tl plammtif¥s that the thme taker
hy the defendant MeCarthy in the reconstruction of the build
ng on the premises or in the repair thereof 18 unreasonahl
or that there was undue dela

From December 12, 1912, until Mareh, 1913, 1 parties
dealt at arm’s length, and negotiations between the plaintiffs
ind MeCarthy were conducted through corresponden ind in
il this correspondence I can find no reference to tl 1
ease hy the plaintiffs of November 22, and in n ndgment
MeCarthy never became aware of 1t I suspeet, morcover, tha
vhen Von Serbinoff” told Mr, MeCarthy's Fore n, as I find he
id, that the person tearing away the booths in the restaurant
portion was his (Von Serbinofl’s) workman, he purpose did
80 to mislead; that this workman was one of the sub-lessees or

their workman, and not the plaintifi’'s

MeCarthy, on January 29, gave the plaintiffs notice, with

a view to determine the tenaney e defendant MeCarthy
having been in possession at the time of the hreach, and the
plaintiffs never having entered, the notice became unnecessary

On the trial, the co-defendants of MeCarthy did not appen
to support their elaim as to damages
The plaintiffs, by reason of their breach of covenant, and

hecause of lack of evidence as to undue delay on the part of
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MeCarthy, are not entitled to damages. Neither is MeCarthy
entitled to damages, because he is not shewn to have had the
premises in shape for occupation as claimed by him, and also
because the lease was terminated on a date carlier than that
at which he elaims rent to have commeneed to run. | find,
however, that the plaintiffs are entitled to be paid the 500 de-
posited by them on exeeuting the lease. MeCarthy eannot avoid
the lease and keep the money as well.  The plaintiff's have leave
to make any amendment neeessary to the statement of elaim.
The plaintiffs having substantially failed, the defendants also,
there will be judgment for the plaintiffs for $500 without
costs.  No costs to the defendants,

Judgment accordingly.

WATSON STILLMAN CO, v. NORTHERN ELECTRIC CO

Manitoba Court of Appeal, Howell, CJ.M., Richards, Perdue, and
Cameron, JJ. A, December 17, 1013,

1. ARBITRATION (§ 11 )—AGREEMENT FOR SUBMISSION—WIHAT AMOUNTS TO
PROVISION IN CONTRACT FOR—EFFECT ON SUBCONTRACTOR
A stipulation in a contract between a construction company and a
mu ality that disputes arising from any eause during the con
tinu f the contract should be referred to the city engineer whose
award should be final, eannot be read into a subeontraet so as to com
subcontractor to submit to such official a claim against the
original contractor for the balanee due on the contract price, and for
losses oceasioned by the latter's default, where the original contract
was not made a part of the subcontract and the subeontractor did not
covenant or agree to comply with the terms thereof, notwithstanding
that the subeontraet as well as the principal contract provided for the
submission to the city engineer for final determination of any question
respecting the meaning of the specifications
[Northern Electrie v. Winnipeg, 13 DLLR. 2
5 Times L. : Thomas v. Portsea, [1912
Smyth, [1905] 2 KB, 701, referred to.]

s Hamilton v. Mackie,
A1 and Temperly v.

AprpesL by plaintiffs from an order of Macdonald, J., staying
proceedings in the action until an arbitration should take place
under an alleged condition of a contract to submit to arbitra-
tion matters such as those now in dispute,

The appeal was allowed.

On March 13, 1909, defendants made a contract with the
eity of Winnipeg to furnish machinery for well No. 7. On
June 2, 1909, defendants made a contract with plaintiffs hy
which the latter agreed with the former to do all the work and
furnish all the machinery to complete the defendants’ contract
with the city of Winnipeg except the furnishing of an induetion
motor. The eity was not a party to this contract of June 2nd,
1909,

Plaintiffs brought this action against defendants in respeet
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It also provides for a penalty payable to the defendants for de-
fault or delay in the work, and there is a covenant that in case
there is no delay in the delivery of the motor by the defendants,

and no delay by the city, the machinery shall be ready for

operation by a fixed date. The contraet is not in any way an
ssignment of the eity contraet,

In the general conditions referred to in the third paragraph
of the contract as D’ there is the following elause :—

ions and the

15. The whole  of the works ineluded in the specifies
and in

contract, are to be exeeuted to the satisfaction of the engin
cordance with the drawings and direetions furnished by him from time to
time.  He is to be sole judge and arbitrator as to the mode in which the
work is to be carried out, whether the contractor is making satisfactory
progress in view of the time for completion, the sufliciency, quality and
and also «

all questions

w materials furnis
wointerp

quantity of the work «
tion of the specifications

that may arise as to the meaning

and plans, and every other matter or thing incident to, bearing upon, or
arising out of these specifications and the contract,

In the contract between the defendant and the eity there is
the following elause:

any question arise respeeting the true construetion or mean
tion, or should any dispute arise from any cause what

10, Should

ing of the specific
ever during the continuance of this contract, the same shall be referred to
the award, order and determination of the city engineer, whose award

shall be final and conclusive,

1t will be observed that in the ease hetween the defendant and
the eity clause 10 alone was referved to in the judgments.

The defendants in this action ¢laim that the contract sued on
should be construed as incorporating the submissions contained
in paragraphs 15 and 10 above set out, the former heing in the
general conditions attached to and referved to in the eity con-
tract as “‘general conditions of the eity,”” marked ‘T, and
the latter being elanse 10 of the engrossed contract,

Seetion 6 of the Manitoba statute, 1 Geo. V. ¢h. 1, is practi-
cally a copy of } of the English Arbitration Aet, 1889, and
on is similar in substance to see, 11 of the English Com-
M. See. 9 of the loeal statute as-
stmes that sec. 11 above srred to and other provisions of that
Aet are still in foree here and repeals that portion thereof in-
consistent with our Arbitration Aet.

The statute gives a meaning to the word ““submission’ and
then enacts that **if any party to a submission’’ commences any
legal proceedings against any other party to the submission, the

this s
mon Law Procedure Aet, 18

proceedings may he stayed.
See. 2 of the Aet is as follows :—

Submission™ means a written agreement to submit present or future

ditferences to arbitration, whether an arbitrator is named therein or not,

and there is the same provision in the English Arbitration Aet

meg
whi
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The bargain between the plaintiff and the defendant was to
“do all the work in accordanee with and carry out all undertak
ings as called for in’" the documents **C.'" “D.,” “E.” and
‘F.,”" which documents were apparently a part of the contraet in
question, and also were attached to and were a part of the city
contract

The engrossed city agreement was not made part of this

agreement, and there is no covenant or agreement to comply

with its terms, and I cannot see any reason to hold that elans
10 hecame a part of this agreement

Clause 9 of the contract sued on does make the e n
irhitrator or judge as to some part of the contract, and it does
seem strange to think that the parties nded ( plete
and full submission was to he inferred from various statement
imnd covenants respeeting arbitration found in i contract
proper, or in any of the doeuments referred to in it and
part of that contract

It is upon the defendant to prove the submission like an
ther contract, and | see no more reason to infer the introdu
tion of the submission in this case than there was in Hamilt \

Wackic, 5 Times L.R. 677; and Thomas v. Portsca, [1912] A A

1. In those eases it was held that where a eharter-party co
tained a submission and where under it a bill of lading was issned
to a third party subject to the terms and conditions of the ¢har
ter-party, the submission heing as to disputes between the ship
owner and the shipper, it could not apply to a third party, If
however, in the like ease the hill of lading had been issued to t
shipper a party to the charter-party the arbitration elause would
apply: Temperly v, Smyth, (1905 2 K13, 791

The clanses in the eity contract as to arbitration are so it
consistent with the terms of the contract sued on that 1l ean
not he imported into it

Fhe appeal is allowed and the order made by Mr, Justice Ma

donald is set aside I"he t

costs of the motion below and of th

ppeal to be costs in the eause to the plaintifl

Ricuaros, J A On Mareh 13, 1909, the Northern, ote. (‘o

made a contract with the eity of Winnipeg, to furnish and install

a turbine pump, an induetion motor and other machinery upon
ell No. 7, of the city

according to certain exhibits which i
cluded **specifications of the eity' and

general conditions of
the ety
The contract contains this elans

wuld any question a espeeting t

whatever during the continuar f thi
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to the award, order and determination of the city engineer, whose award
shall be final and conclusive,

On June 2, 1909, the Northern Co. made a contract with the
Watson Stillman Co., by which the latter (therein called the con-
tractors) agreed with the former (therein called the company)
to do all of the work and furnish all of the machinery to com-
plete the Northern Company’s contract with the eity, except the
furnishing of the induetion motor, which the Northern Co. were
to deliver to them at Winnipeg. The city was not a party to
this contract of 2nd June.

This contract says:—

The contractors hereby undertake to furnish and install . . . at

well No. 7. city of Winnipeg, one turbine pnmp. ete,, . . . and to do all
I undertakings as called for in

work in accordance with and carry ount

certain exhibits, including the same ifieations and general conditions
of the city of Winnipeg as in the contract between the Northern Co. and
the city.

It also contains the following :—
rise respeeting the true construction or mean-
ed to the city engineer of
and eonclusive,

9. Should any question i
ations t

+ same shall be ref

ing of the spee
the city of Winnipeg, whose award shall be fina

In the “general conditions” whieh were the same in hoth
contracts occurs this elause:—

15. The whole of the works included in the specifieations and the con
and in accond

tract, are to be excented to the satisfaction of the engine
ance with the drawings and directions furnished by him from time to time
He is to be the sole judge and arbitrator as to the mode in which the work
is to be carried ont— whether the contractor is making satisfactory pro
gress in view of the time for completion, the sufliciency, quality and quan
tity of the work done or materials furnished and also of all questions that
station of the specification

may arise as to the meaning or inter)
plans, and every other matter or thing incident to, bearing npon o

ing out of these specifications and the contract

The Northern Co. sued the eity, elaiming compensation for a
balanee of contract price alleged to be unpaid, and for loss and
expense resulting from alleged delays and defaults on the part
of the eity. By judgment of this Court, reported 13 D.L.R. 251,
23 Man. L.R. 225, it was held, ou the city’s application, that,
under elause 10 of the Northern Company’s contract with the
city, the eity were entitled to an order, under see. 6 of the Arbi-
tration Act, 1911, and proceedings were stayed accordingly.

The action now under considerstion was brought by the Wat-
son Stillman Co. against the Northern Co. in respeet of a small
halanee alleged to be unpaid of the contract price and for com-
pensation for loss and expense resulting from the same alleged
delays and defaults in respeet of which the Northern Co. so sued
the eity. The latter company obtained from Mr. Justice Mae-

i
tl

de

oa

th
th
tr
in
an

om
ing
the
in

the
the
lati

bee
det
to «

cee




15 D.LR. Warson, Ere, Co. v, Nor. Evec, Co,

donald an order under the above mentioned section 6 staying
proceedings in this action.  From that order the Watson Co,
have appealed.

There is nothing that in any way brings into the agreement
between the two companies clause 10 of the agreement between
the Northern Co. and the ity under which the city sueceeded in
getting proceedings stayed. It is claimed, however, that under

clause 9 of the contract of 2nd June, or under elause 15, of the

“general conditions,”” there is to be found an agreement to refer

the matters in dispute in this action to the award of the ecity
engineer,

Clause 9 only covers questions **respecting the true construe
tion or meaning of the specifications.” No sueh question is raised
by the statement of elaim. The damages sued for are alleged to
have been eaused by delays and defaults.

Cl:
does not, as T read it, provide for submission to arbitration of any

se 15, if it is incorporated in the contract of 2nd June,

question whatever, It requires the works to he executed to the
satisfaction of the engineer and makes him sole judge and arhi-
trator as to a number of other matters. There is not a suggestion
of any question being submitted to him as an arbitrator, in re-
speet of which he is to exereise the funetions of one and to make
an award between the parties. Tt merely requires a number of
things, arising during the carrying out of the contraet, to he

done as he shall direct. 1t ealls him “*sole judge and arbitrator.”

But those words do not ereate a submission to arbitration.  They
merely refer to his power to direet how the work, ete., shall he
earried out,

It is urged that, if the order now appealed from is set aside,
the Northern Co. will he in the unfortunate position of having
the same questions dealt with hy different tribunals—hy arhi
tration on their elaim against the city, and by a trial in Court
in the ordinary way on the Watson Co.’s elaim against them
and possibly with different results,

There is no doubt that the position will he an embarrassing
one,  But the Northern Co. have put themselves into it hy enter
ing into a very broad and comprehensive submission clause in
their contract with the eity, and into a greatly restrieted one
in their agreement with the Watson Co., which has resulted in
the matters in question in the two actions, though substantially
the same, being covered by the former clause hut not hy the
latter. )

Only the statement of claim has been filed: No defence has
been pleaded ; and at this stage, at least, of the action there is, in
default of an agreement for a submission, no power in the Court
to compel the plaintiffs to submit to arbitration, or to stay pro-
eeedings in default of their so doing. 1 do not imply that at any
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later stage of the pleadings the case could be referred, but
merely state that at this stage it ean not.

The plaintiffs are not parties to the arbitration agreement
with the eity, and I see no reason why they should be delayed in
exercising their ordinary rights, to have the matters tried in the
ordinary way.

I would allow the appeal and set aside the or appealed
against, costs of the appeal and of the order appealed against to
he costs in the cause to the plaintiffs,

Perove, J.A., concurred with Cameron, J.A.

CAMERON, J. A :—In the agreement of June 2, 1909, the Wat-
son Stillman Co. are designated as the “‘contractors.”” It is this
that gives some plausibility to the argument that clause 15 of
the general conditions, in the contract between the defendant
company and the city of Winnipeg, is applicable to and part of
the above agreement under the provisions of section 3 thereof,
which binds the plaintiff company
the contractors (as named in that agreement) to do all work in aceordance
with and earry out all undertakings as called for in specifications of the

city of Winnipeg hereto attached marked “D"
and in other particulars not here material. But the term **con-
tractors’ in elanse 15 of the general conditions refers expressly
to the Northern Eleetrie Co. as appears by the contract hetween
that company and the eity. The second sentence of clause 15
must, therefore, be read as if it were worded:

As between the Northern Eleetrie Company and the eity, the city en
gineer is to be the sole judge and arbitrator as to the mode in which the
carried out—whether the Northern Electric Co. is maKing sa

isfactory progress in view of the time for completion, the sufficieney. quality

work is to |

als furnished and also of all ques

and quantity of the work done or mate
tions that may arise as to the meaning and interpretation of the specifica
tions and plans and, as hetween the Northern Electrie Co. and the city, the
« and arbitrator as to every other matter or

city engineer is to be sole ju
thing incident to, bearing upon or arising out of the
Northern Electrie Co, and the city, and the specifications therein referred
to.

That being. to my mind, the true intent and meaning of clause
15, it is quite inapplicable to, and, therefore, not part of, the
agreement between the parties to this action, and here in ques-

ntract between the

tion.
I agree with the conclusion arrived at by the Chief Justice,
whose judgment | have read.

Appeal allowed.,

-
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t Re THIRTY-NINE HINDUS B.C
British Columbia Supreme Court, Hunte C.J November 28, 1913 S (
t 1013
1. DerortaTiON (§1-4 IMMIGRATION BESTRICTIONS ASIATICS FROM
BRIrisu TERRITORY ASIATIC 1 O ASIATIC RACH
e Where a statute authorizes the regulation of the immigration of
rsons of the Asiatic race” b s-in-council n order-in neil
i purporting to regulate the immigration of per 1 f Asiatie origin
tra vires as exeeeding the statutory aut ty, t rds ~Asiat
0 ovigan” being wi igh to include persons the British race born
in A thin the words “Asiatic ra wsed in th
statute
S A t noo 1 and deportat fin 1
British territory, at end of this eas
2. Devorration (§ 15 JURISDICTIO ORDER 1€ EW Gl 1
CLUSIO
8 When a person is ord 1 to be deported out of the mnt
£ reason for the I b v stat nt r
It 18 not a « el refer nder tl 1 1 r
i to the seeti tute ur Wi t or " t
W to he mad
F, HABEAS CORPL 10—} \ Y OF ORDER-IN-COL Dis
TION UNDER IMMIGRATION LAWS—ASIATICS FROM BRITISH TERRI
TonRy
: \ discharge on habeax corpus may be rdered in respeet of
portation order in Asiati nder an 1 uncil w ‘
ceeds in its scope the powers conferred by Parliament: the or in
council P.C. 920 and 926 are both invalid as exceeding the prohibition
! of the statute as to persons debarred from entering Canad
y [Re Rahim, 4 D.L.R. 701, referred to.|
n 1. DEPORTATION (8§ 1—5) —IMMIGRATION LAW—FIXED SUM OF MONEY TO R
5 POSSESSED BY IMMIGRANT AT TIME OF ENTRY
A requirement under an immigration law that t} immigrant shall
: have, on arrival, a stated sum in his own right, does not alone demand
» that the money shall be in his actual and personal possession. and
would be satisfied by his having the money on deposit in a Canadian
hank
Hageas corpus proceedings to test the legality of the deten-  Siatement
. tion of thirty-nine Hindus held under deportation orders
€ J. E. Bird, for application
" W. J. Taylor, K.C., contra
HuoNTER, () As to four of the Hindus, their counsel, Mr Hunter, 0.7
Bird, abandoned proceedings, so that the question now coneerns
S the other 35
I The main dispute was as to the validity of the orders-in
8 council known as P.C'. No. 926 and No. 920, passed on May
9, 1910 v
e At the outset Mr. Bird vehemently urged that Parliament
knew that it was impossible for Hindus to come to a Canadian
port by a continuous journey and that it had employed a sub
terfuge to place a ban on Hindus as a race and that, therefore
the Court ought to he astute, if possible, to defeat the alleged i
mjustice As to this it seems necessary once more to point ont 4
that in dealing with Aets of Parliament the Court is not con

iy
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eerned with questions of expediency or good faith, but only with
their validity and interpretation.

To consider the two orders-in-council. As to No. 926 it is
objeeted that the expression * Asiatie origin’’ is used, whereas
the statute uses ‘‘ Asiatie race.”” It is ohvious that the word
“origin’’ includes more than the word “race.”” A person horn
in India of British parents domiciled there would be of Asiatie
origin, but not of Asiatiec race. The prohibition of the order
in-council therefore, exeeeds that contained in the statute itself
and is, accordingly, wltra vires. Again, the order-in-council
requires the immigrant to have $200, in his own right in actual
and personal possession whereas the statute does not require
that the money shall be in actual and personal possession. If
an immigrant had the money in his own right in a Vietoria
bank at the time of his arrival he would satisfy the requirements
of the statute but not those of the orde -in-counecil. The order-
in-couneil is therefore bad on this acecunt. Other objections
were also urged, but it is unnecessary to deal with them

As to the order-in-couneil No. 920. This order-in-couneil has
already  been  deelared invalid by Mr. Justice Morrison in
Rahim’s Case, 16 B.C.R, 471, affirmed 4 D.L.R. 701, on the
ground that it omitted the qualifying word ‘‘naturalized’ be-
fore the word ‘‘ecitizens' in conformity with the Amending
Act, and, no doubt, as he says, the fact of the change in the stat-
ute had heen overlooked, and I might add that the Amending
Act was assented to only four days before the order-in-couneil
was  passed

Mr. Taylor however urged that the order-in-council might
be upheld in part so far as regards the requirements about
natives. The difficulty is that the word “‘native’ is used as a
noun in the order-in-council and would therefore include per
sons of British race, born in India, which it is diffieult to sup-
pose Parlinment intended, whereas in the statute it is used as an
adjeetive qualifying the word “‘eitizens,”” and it is obvious

that the expression “*native’ ineludes more than the expression
“native eitizens,”’

The Court having eoncluded that the persons detained were
entitled to their discharge on these grounds it was then urged
by Mr. Taylor that they were also held because of misrepresenta-
tions. But the order for deportation does not state that this
was a reason for detention. The only reason so ealled assigned
which could have any bearing on this matter is given as section
33

This section contains a number of sub-sections prohibiting
different aets and 1 do not think it is a proper complianee with
the Aet to refer generally to the section in this way as a reason
for deportation.  Common justice requires, and | think Par
liament so intended, that when a person is ordered to he de

1
h
“
hel
()
ng

\n




15 DLR Re Tumry-Nxixg Hinmt

ported out of the country the reason for so doing should h

early stated in order that he might at least know what was

the reason, and, in any event, a reason stated in sueh a fashion

would not constitute a good return to a writ of habeas corpus

Reference was also made to see. 23 which purports to limit
the jurisdietion of the Court to interfere with deportation pro
ceedings It is however, speeif enacted that such restric
tion applies only to proceedings ““had under tl itho
in accordance with tl provisions of this Aet,”” and it wo
ndeed be strange to find that the doors of the Court were shn

rainst ny person of any nationality no matter what th o
complained of might b
Ord discl
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B.C. Annotation (continued)  Deportation (§ I—4)—Exclusion from Canada of
S British subjects of Oriental origin,

Annotation
T this  Dominion, and the

Deportation

of Asiatics

other self-governing Dominions to legislate

for the exclusion of immigrants, though British subjects,  Lord Crewe,

. Secretary of State for India, speaking at the last Imperial conference, .
said: I fully recognize, as His Majesty’s Government fully recog
nize. that as the Empire is constituted. the idea that it is possible to
:

have an absolutely free interchange between all individuals who are sub

jects of the Crown, that is to say, that every subject of the King, whoever
he may be, or wherever he may live, has a natural right to travel or

cannot be maintained.  As the Empire is constituted it is still impossible
that we can have a free coming and going of all the subjects of the King
thronghout all parts of the Empire.  Or to put the thing in another way,

! still more to settle in any part of the Empire, is a view which we fully
admit, and 1 fully admit as representing the India Office, to e one which
'

nobody ean attempt to dispute the right of the self-governing Dominions
[ to decide for themselves whom, in each case, they will admit as citizens of
11 their respective Dominions,”
HH As Sir Samuel Griflith, Chief Justice of Australia
!
:

and & member of
the Judicial Committee of the Privy Council, has recently said, the fol
lowing propositions seem to correetly express the existing state of the

il law:

‘: 1. British nationality confers upon the holders of the status of British

| nationals the right to elaim the proteetion of the British Sovercign as

$ against foreign powers,

! 2. It does not, of itself, entitle the holder to any politieal rights or

1 privileges within any part of the Empire, but it may be a condition of the
enjoyment of such rights and privileges

| 3. In the al

| is probably entitle

i ish Empire

i

!

of any positive law to the contrary, a British national

to claim the right of entry into any part of the Brit

4. A competent legislative authority of any part of the Empire may,
by positive law, restrict or deny that right of entry.
So another writer, who has held the Governorship of the Windward

|

t n B

| Islands, in a collection of papers recently published in England under the

i title of “British Citi

‘ subject seeks to enter and settle in Australia, he finds that he is subject ]

mship, vs: “If a man of eolour who is a British |

0

to certain disabilities by reason of his colour: his rights as a British sub

ject do not include the right to enter and remain in every part of the

Empire on the same terms as if he were a pure white. And it is im

practieable to prevent a self-governing ¢

v from imposing disabilities - 1
on persons of colour secking to enter it, whether they are British sub
jeets or not”

But in truth we are in a region other than—perhaps we should say 1
higher than—that of mere law. We are dealing with matters which will
find their ultimate settlement not in the provisions of any statute, but as

the final resultant of varying sentiments, conflicting interests, and

ing patriotisms, The exelusion of Rritish subjects, whatever their eolour,
from any part of British soil, will at best be regarded as a lamentable I
necessity by those who have the interests of the Empire at heart. It will
eall for the exercise of the highest statesmanship. and much mutual for
bearance, to adjust these matters without disturbing the pax Britanniea
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NORTH WEST BATTERY Ltd. v. HARGRAVE MAN
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1
1. SALE (§ 111 C—72) —RESCISSION—FRAUD—PUFFIN n
Mere pufling and favourable comment on the par f
promoter to present h onmpan hares 1 mn i 1
t induce the investor t purel not nstit ' |
entation or fraud
4 ( 1 1 IV G | (
G NUMBER OF ECTORAT
of sist 1
l¢ 1 board should n 1
tl \ ' ]
nent meetin f ma 1 Iution
though it was not it f
members
( \ " ( Smith, 4 D.L.R. 811 \ LR, 441
il K I} al ( ( 16 010
CORTORATIONS AN OM¥ ¥ IVGI1 | D TORATH I
1o or n MEMBERSHIP, HOW EFFECTED
Al of mer |
| v resolution of t vio 1 of three '
t hareh I on in a Ly t
| Vi le wnd 1 t i all
! mpaid mpan
CORPORATIONS AND COMPA §VBI 176 STOCH I'n Kl
COMPLET) MLOTMENT-<PARTIAL PAY M)
I'he allotment of shares in a n ' by In
minute ho f the director meeting moviy Tt
the di e nan notl t it
1 the minute ' t n '
tlotment
Re Imperial 1 ( L1 ( 87T: N / !
( Gira LI 4 Ex.D ‘ t
( ATIO oM §V1I I S ) (|
BRCRIPTI SEAl 1
it an 1 n t
with t '
( ts acceptan ) mmunicatin weeey t
t to make a complete contract
e I cial € ‘ / 10 OLR. T05: \e¢ ( i
( v, Pellatt, 4 OLR. 181, referred to.]
AeTioN to recover unpaid ealls on shares in a stock  Statement

‘“H'I any
Judgment was given for the company
J. B Hugy, and A, K. Dysart, for plaintifi
W. H. Curle, and F. M. Burbidge, for defendant 21

('U'RRAN, ) The plaintiff is a company incorporated nunder
and subjeet to the provisions of the Manitoba Joint Stock Com
panies Aet with its head office at the eity of Winnipeg. The
fendant is a merchant residing in the city of Winnipeg
The defendant applied for 10 shares of the stock of the plain

1315 p.L.w
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tift company on February 17, 1910, by exhibit 3. He admits
signing the application and delivering it to the company's agent,
Lovell, He has paid $300 on account of these shares, and hav
ing defaulted in payment of the 2007 due in sixty days, amount
ing to $200 and in the payment of a call of $10 per share made
on December 2, 1910, amounting to $100, the plaintifft brings
this action to recover these amounts, $300 in all

I'he action was originally brought in the County Court
of Winnip hut owing to the nature of the defences filed,
the County Court Judge before whom the case came for trial

transferred it to this Court

The defendant pleads a number of defenees, amongst them
frand and misrepresentation, by means of which the applica
tion for stock was obtained, and there is a counterclaim for
return of the money paid. 1 first deal with the defence of
frand and misrepresentation I'he defendant alleges that he
was induced to apply for the sl ind did in Faet sign the
ipplication, exhibit 3, on the faith of the following statements
md representations made to him by one G, J. Love the ul
mthorized agent of the plaintitt company [ have lettered
the for convenience of referenee

Ihat His 1 ur D, C, Can n, Lientenant-Governor of the Pro
f t 1 E. D ) f t f Winnipe manu
) ) int mpan
I hot m (¢ I nd Martin) had agreed to be
' f |
i 1 for the purpo f
' i ' ' ntion f b f the manu
factin 1 tora f el l
| ] "\ ntnl ' 1 | I 1 1
| { tent OO0 or n
I'hat M I MeArtl f i W I had n an
or o number of said batteries to be used at Lae du Bonnet

f) That the i had been alveady installed and was
n several hotels and r el

Had been I for installation in th Melntyre bl in
tl t f Winnipeg

) Ihat the plaintit had a large number of government orders to

install the said invention
That the 1id battery wa mplete and ready to bhe put on the
market; and
j) That practically all the stoek of the plaintilf company had been

sold except 10 shares
The defendant alleges that the whole of these representations

and statements were untrue and contrary to faet, and were
ge of their untruth, or with reck

made by Lovell with knowlec

essness a8 to the truth or falsity thereof, with intent

less care

that they should be, as in fact they were, acted on by the defend

the
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int hat 1immediately after the defendant had noti of the MAN

of ti 1 st nents and representations and befor _

he had | an nefit fro | 1id shan he repudiated 113

nd di ned  th wd shares an | | I respe

0 Wi
I Ry
0 I { ( I
| . |
of p
nt. 1 |
I

onus of pro I

1 imd Lo

\la )
! I
not give )1 I I
( | )
prospects W ! )
larg " bus

$40.000 and £60.000 worth of

nd on February 17, 1910, call to Lo at | )
Main street, in the eity of Winnipeg I ound 1

ng for him, sitting at his desk and says Lo had in | nd

ot of papers. The defendant asked him who had sl

the company, upon which Lovell called o v number of \

nongst them the name of Dt neron, and of E. D. Martin
I'he defendant then asked Lovell how iy shares Martin
had in the company, to which Lovell 1 res, il U
that he had Martin’s application for 50 had his
cheque for $500 on account of the priee lefend

int replied :

Al right, Mr. Lovell, this being a fact, yon can make me
tion for 10 shares If Mr. Martin risked £3.000 1 | £1.000
I signed the applieation and eame away and that was all H
K
8§ s

A A o e e
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He further says that Lovell ealled out the name of D, ¢
Cameron as one of the shareholders of the company, either for
$5,000 or $2.500, at least 2,500 of stock.  Also that Lovell repre
sented to him that an order for lighting had been given by
Jo Do MeArthur at Lae du Bonnet, that MeArthur was one of
the purchasers included in the $40.000 to $60,000 of business
hefore mentioned

The defendant says that he had a great de

in E. D. Martin’s business capacity and agr

il of confidence

«l to hecome a
shareholder in the company on the strength and faith of the
foregoing  representations, and  particularly  on  aceount of
Martin’s alleged conneetion with the company. He makes this
significant admission in his eross-examination :

I Martin had his 50 shares there, von would never have found me here
to-day

I take it this epitomizes the defendant’s whole complaint,
and simply means that it Martin had been a subseriber for 50
shares in the company, the defendant would have paid for his
stock and made no complaint,  In any case the positive evidence
of the defendant himself as to the alleged misrepresentations is
confined to Lovell’s statement as to the amount of husiness
done by the company and to Martin's holdings of stock. He is
not sure as to the amount of stock Cameron was represented

to hold. e says it was either $5,000 or $2,500, at least $2.500;

but apparently he is not sure,

I do not think this is sufficiently definite, although Lovell
admits that he had Cameron’s name on his list for 40 shares,
whereas the fact is Cameron had subseribed for only 20 shares;
but appears to have heen a bond fide shareholder to that extent.
Lovell does not appear to have heen asked what statement he
made to the defendant as to Cameron’s holdings. | eould not
hold upon the evidence of the defendant that there was any
materinl misrepresentation as to Cameron’s stock.

Now, Lovell says he did use Martin's name in canvassing
and that he expeeted Martin would take 100 shares in the com-
pany. He admits that he did mention to the defendant that
Martin talked of taking shares to the amount of $10,000: bhut
he positively denies that he ealled out Martin’s name from the
list as alleged by the defendant, or that he represented him
to the defendant as an actual sharcholder: for the faet was that
Martin was not then a sharcholder of the company, and his
name was not on the list from which Lovell was reading the
names.  Martin subsequently hecame the holder of one share in
the company and no more.  Both Martin and Cameron were put
on the board of directors of the company and acted as such

Lovell admits that mention was made to the defendant of
the large amount of husiness in sight, and of the number of
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nquiries about the company’s products,  He says he did tell MAN
the defendant that there were prospects in sight to the extent KB
of $30,000 or $40,000; hut denies making any statement to the 1913

defendant to the effeet that the company: had actual orders for

this amount of business or for any amount of business. In faet, SOk West

he says, he would not, and did not, up to that time, aceept any I"\ll::,”
orders for the company’s produets.  The evidence shews that '
was not until after the new directors had been eleeted on T8GR
March 26, 1910, that orders for business were actually accepted «
and filled
I have some difficulty in veaching a conelusion upon the evi
dene Both the defendant and the witness Lovell impressed
me as being respectable business men, candid and honest in
their manner of testifving and their demeanour on eross-exam
nation furnished absolutely no ground for helieving one mor

than the other. 1 do not think the defendant intentionally mis

stated anything in connection with his purchase of the stoek in

¢ 18 mistaken as

question; but I am inclined to the belief that |
to what Lovell actually did represent as fact and not expecta
tion. It seems to me highly improbable that Lovell, a presum
ably honest man, and possessing the knowledge and experiene
that a stock broker and company promoter would naturally

have, would be so extremely unwise and foolis

1. not to sayv «
honest, under the circumstances of this case, as to deliberatel
tell the defendant that Martin was a sharcholder in the company
when such was not the ease. beeause of the position in which th
parties were placed and the cirenmstances under which this
representation is said to have been made,  The two men we
together in Lovell’s offied Lovell held in his hand what pur
ported to be a list of the company s sharcholders, or rather, of
persons who had subseribed for stock in the company At the
request of the defendant for information as to who the share
holders were, Lovell began to read oft the names of such share
holders from the list which he had in his hand. At any moment
during this interview the defendant might reasonably  have
been expeeted to have asked Lovell to permit him to make a
personal inspection of the list, in which event the untrue state
ment as to Martin would instantly have been detected. It seems
o me unreasonable that Lovell would have taken this risk and
that the defendant is mistaken in his recolleetion of what Lovell
did in faet state as to Martin's conneetion with the company
It is evident that a great deal more was said during this
nterview respecting the company’s affairs than can he gathered

from the defendant’s evidence and I think it highly probabl
that Lovell did discuss with the defendant the probability of {
E. D. Martin becoming a substantial shareholder in the company
and that possibly Lovell did make use of this argument to in

[
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duee the defendant to also buy stock: but this is a very differ
ent matter from actually representing as a faet that Martin was
then a holder of 50 shares. | am inelined to think that the
representations made -hy Lovell as to the company’s business
were merely the favourable commendations that a promoter
would most likely make concerning the affairs of a company
and to present its stock as an investment proposition in the
best light to prospective buyers.  And here again, I think the
defendant has misunderstood what Lovell said as to the busi
ness of the company, and confused future prospeets with actual
business then in hand. Lovell says that he confidently expected
that Martin would become a sharcholder for at least 100 shares
He was not asked particularly as to the reasons or grounds of
his beliet in this matter, but from the evidence of other wit
nesses, it is apparent that Martin, after becoming a shareholder,
attended meetings and took an aetive part, for a time at any
rate, in the company’s business,  Martin himself was not ealled
as o witness, and I am unable, therefore, to form any conclu
sion as to what foundation in fact Lovell had for entertaining
the belief he did, with regard to Martin’s becoming a share
holder in the company

The defendant’s testimony is wholly uncorroborated, and
while T believe him to have been perfeetly honest in his desire
to tell the trath, still T find it hard to believe that Lovell did
deliberately lie to him about Martin’s stock, and about the
orders for business received by the company

Kerr on Fraud, 4th ed, at p. 458, lays down the law under
stiich eirenmstances as follows

I'he testimony of a single witness, thongh uncorroborated, may be

suflicient for the Court to conclude that there has been frand
but he goes on to say

Nor ean the

roborating circumstances, be allowed to prevail

stimony of one single witness, unless supported by cor

nst a positive denial

of the answer If a defendant positively denies the assertion, and one
witness only proves it as positively, and there is no corroborating cir

cumstanee attaching to the as

srtion, the Court will not act upon the

testimony of that witness, without some cirenmstances attaching a superior

degree of eredit to the latter

Now, I am wholly unable to find in the evidence any eireum
stance from which I ought to or ean attach a superior degree of
eredit to the defendant rather than to Lovell. Whatever eir-
cumstances there are—such as the probability or improbability

of the story as told by the defendant—incline me to aceept
Lovell’s statement as to what really took place rather than
that of the defendant. In the light of all the surrounding
cirenmstanees, 1 think it is more probable that what Lovell says
is correct than what the defendant says. This is the only test
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I can apply and, bearing in mind the well established  lega
principles before referred to, that he who alleges frand must

strietly prove it, I cannot conseientiously say that the defend

ant has convineed me that the misrepresentations he alleges to
have been made to b Lovell were in faet made Further
more, I think that hi onduet in lyving by fro el
1910, when he says | aware of tl ewed o til
he was s the e \ he kit Ny
his own Tor redres It not | 1 v 1 ! ‘ | | n
serion regarded ) 1 ns o I8 I
! (AR RN him to 1 1 ! { ) 1
should | pro ( n
steps for redress
It is app nt tl | «
top s and eontinu p |
et of exhibit 11 hH S ) ' . |
n hi ) !
hibit 13 ofl ) 1 |
O¢tol 19, 1910 ( 200
on I }’W‘ na ) T
( pla )
In his | !
and 1t a4s not until I | I N« i
1910, that | ) 1 M
th rele n 1 (O] ( Pl HUT
o tl ompin i ul o (
hen and ther 1 ro | ompan ret \M
Clark, | letermined to repud his share lial
I think | must ipon tl hest  consideration tl |
1 ab O Uiy he iden hat the defer nt has fa
itisty the onus resting upon hin nd has fatled to make ont
th 8¢ ol rau Hsrepresentation ewed his
nt of defen
Next as to the elaim for 100 The plaintifit put
te, exhibit 1, under s wioof the Joint Stoek Companies
\et as primai fa prool of the matters referrved to in this se
tion, and particularly of the defendant’s Lability for the 10
call. The onus of proof was then shifted to the defendant
His other defences are 1) denial that plaintiff aceepted
the application or allotted the stoek: (2) if there was allotment
then no notice was given to the defendant 1) denial that the

call of £10 per share was made as alleged or at all; (4) allegation
that such call was not made in aceordance with the Joint Stocl
Companies Aet and the by-laws of the company, because (a
the directors making the same were not duly gqualified or elected

in that the meeting was not proper'y convened and that th
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wis no quornm: (h) beeause the amount, time and place of
payment were not speeified in sueh eall, nor thirty days’ notiee
or any notice of call given the defendant,

According to the terms of the defendant’s application for
shares, the balanee of the purchase-price, 1o wit 500, if re
quired to be paid in, may be so required on ealls of not more
than 109, cach, notice of such ealls to he given at least 30 days
in advanee.  The plaintitt’s register of shareholders was put in
as exhibit 4, and the name 00 Hargrave™ appears on page
8, opposite to which, in the proper column, headed ledger folio,
appears the number 36,77 A reference to page 36 of the same
exhibit, shews it purports to he the stock ledger folio of the de
fendant’s share account.  The entries here indieate that the
defendant was the holder of ten shares of the par value of
$1.000 upon which $300 has been paid. leaving an unpaid bal
ance of $700,

The company s minute hook was put in as exhibit 5. It
charter, pages 3 to 11 hoth

contains a copy of the plaintifi’s
inclusive, the general by-laws of the company, pages 21 to 29,
hoth inelusive, and minutes of divectors” and shareholders’ meet
ings.  The first meeting of sharcholders was held on May 31,
1909, at which George K. W, Watson, George A I Dysart
and Charles O, Smith were eleeted diveetors of the company.
The first meeting of directors was held on the same day at a
later hour, at which the general by-laws found on pa 21 to
20 were passed. Subsequently Charles O, Smith resigned from
the directorate and was sueceeded by George PP Might.

By-law No. 9 fixes the number of directors at three,  By-law
No. 6 preseribes two directors as sufficient to constitute a
quorum.  By-law No, 9 provides that the direetors may inerease
their number to seven at any time by resolution to he ratified hy
the sharcholders in meeting,  This is the language used in the
by-law. At page 85 of the minute hook appear the minutes of a
divectors” meeting held on Mareh 12, 1910, A1l directors were
present and the minutes are sworn to as being corveet by My
ey, and the same are in his hand-
ribers for shares was presented at

Dysart, the company’'s see
writing.  The list of subs
the meeting and a resolution was duly passed allotting stock to
the different persons whose names appear in the list set ont in
these minutes.  The name of D, C. Cameron appears as the
allottee of 20 shares and that of the defendant as the allottee of
10 shares. By rvesolution of the direetors a special meeting
of sharcholders was then direeted to bhe held on March 26
following at three o'oclock. At page 88 of exhibit 5 are the
minutes of this special meeting of sharcholders.  The notiee
calling the meeting could not he produced.  Mr. Dysart, the
seeretary of the company, swore that he had made eareful
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seareh for an original or copy of the notice in question, but was
unable to find any.  He stated on oath that he drew the notice
himselt and was familiar with that part of its contents whieh
related to the business to be transacted.  He says a copy of this
notice was matled under registered cover to cach sharcholder to
whom stoek had heen allotted or who had subseribed for stock
more than seven days prior to the date fixed for the mecting
I allowed him to give, as far as he was able, the contents of
the notice of the shareholders” meeting, which was, aceording
to his evidenee, that the special business to he transacted was

election of directors and inereasing the number of direetors from
three to seven.  The admission of this evidenee was objeeted to
by the defendant, but I thought it proper. under the eireum
stances, to admit it

A reference to the minutes of the sharcholders’ meeting at
page S8 shews the following statement by the seeretary

The seeretury then stated that proper notice of the meeting had been
served upon all shiareholders
and the following resolution

It was then moved, seeonded and carvied, that the board of directors

be increased from three to nomembers, an amendment to the by laws

being put and earvied to that effect

Then follows the record of the nomination of certain gentle
men for directors, the taking of a ballot and the statement that
D, Co Cameron, W, HL Cross, Joseph Maw, W, L. Parrish, (. A
Flower, E. D. Martin and E. F. Comber were declared duly
eleeted as the directors of the company

There is no record of a formal or other resolution of directors
at a previous meeting authorizing the inervease in the directorats
from three to seven as required by hy-law No. 9, hut there is
the evidenee of Mr. Dysart that the
number, agreed and decided upon the inerease at their meeting
held on Mareh 12, that the objeet was to get the old board to
resign and eleet a new board of seven directors.  All three of

ld direetors, three in

the old directors were present at the shareholders’ meeting on
March 26, and took part in the procecdings and none of them
were reelected. It is evident that there was an agreement or
decision arrvived at by all three of the old directors to inereas
the number of directors to seven, but that no formal resolution
to this effeet appears in the minutes of divectors’ meetings,  Is
this a sufficient complianee with hy-law No, 97

The plaintiff admits that if the new directors who imposed
the eall were illegally eleeted, that the eall was and is invalid
The endant s counsel argued very foreibly that the share
holders could not effeet the inercase in the directorate in th

absence of a previous resolution of the direetors, and eites
Colowial Assurance Co. v, Smith, 4 DLR. 814, 22 Man, LR, 441,

P e iy, N A s caat
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as an authority for this contention.  This ease decides that
when the power to pass by-laws for eertain purposes has been
conferred upon, or delegated to, the directors, it cannot be exer-
cised by the sharcholders in the absence of something in the
Act of incorporation which gives them that right.  This seems
to be the law in Ontario and was so laid down hy Mulock, (.1,
in Kelly v. Electrical Construction Co,, 16 O.1.R. 232 at 239. He
Says:

I am therefore of opinion that the express power conferred by sec. 47
(of the Ontario Companies Act) upon the hoard of direetors to pass
by-laws respecting proxies deprives the body at large of any inherent

power to de with that suby

And an originating shareholders by-law respeeting proxies was
held to be null and void.

The provisions of the Ontario Companies Aet are substanti
ally the same as in our Joint Stock Companies Aet with respeet
to the powers delegated to directors. Sub-section (a) of see
31 of our Aect has been eited by the plaintiff’s counsel as an
authority for giving the shareholders the power to inercase the
number of their directors at the above meeting. 1 have con
sidered this seetion and do not think it ean be invoked for this
purpose. I take it that this sub-section applies only to meetings
which have been convened as the seetion indieates by one

fourth part in value of the sharcholders of the company. The
meeting of Mareh 26 was not so convened ; there was no requi
sition of the sharcholders for the ecalling of this meeting and
speeifying the husiness to be transacted thereat, and in any case,
I do not think that at such a special shareholders’ meeting the
sharcholders would have any greater powers than sharcholders
would have at the annual general, or any speeial general,
meeting of shareholders convened in the ordinary way, and that
at such a meeting held under sub-see. (a) the shareholders
could not transact business which had been expressly delegated
to the directors, such as the inerease in the number of directors
This must originate with the dircetors and al! the shareholders
e¢an do is to cither confirm or reject what the directors have
decided upon.  They have already confirmed the by-laws which
fix the directorate at three and provide for an inerease in a
certain way.  But the plaintiff’s counsel seeks to avail himself
of the provisions of another by-law, namely by-law No, 21,
which is in these words:

The foregoing by-laws may be amended, repealed or added to in general
or special meeting of the sharcholders of the company by vote of two
thirds of the shares represented at such meeting, provided that notice of
such intended amendment, repeal or addition shall be inserted in the notiee
calling such meeting.

If this by-law can be invoked, I think it reserves to the
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general body of the sharcholders ample power to amend, repeal
or add to any bhy-law which the diveetors have passed, and which
the sharcholders have confirmed.  Unfortunately, however, for
the plaintiff, no proof has been addueed that the amending by-
law of March 26 inercasing the nmmber of directors from three
to seven was passed by the two-thirds vote as required by hy-
law No. 21, or that the other requisites of this bhy-law have
been complied with, For this reason | am of opinion that this
by-law does not in any way assist the plaintift’ to uphold what
the sharcholders did, it it cannot be upheld on other grounds,
namely, that what the direetors did at their meeting on Mareh
12, was in effeet a resolution of that hody for the proposed in
erease in the divectorate and that the subsequent action of the
sharcholders on Mareh 26 was in effect a confirmation of such
action.

It is true that there is no written record of any sueh reso
lution of directors: hut is this absolutely necessary to the valid
ity of the directors’ aets hy resolution where a by-law under
seal is not required ! 1 do not think it is.  The essential matter
is, did the directors aet or do a certain thing? 1f they did, how
may it be proved!  Surely by the testimony of one of their
number present and participating in the aet itself.  The fact
to be determined is, did the three directors agree and deter
mine upon the inercase of the number of directors! The usual
way to do this would, of course, be by a resolution which would
be spread upon the minutes of their meeting, It is a matter
of common knowledge that many resolutions at directors’ meet
ing:s

as well as at other meetings, are verhally put and earried
by the meeting and afterwards reduced to writing and couched
in more formal langnage than that used by the mover of the
resolution. T take it that the writing is only a means of pre
serving an accurate record of what was done, but is not of itself
evidence of what was done without further proof, or is not the
only means of proving acts done at such meetings

This is not a case where | should he astute to find flaws, 1
am satisfied that the three old directors were unanimous in
agreeing and deciding that the board should be inercased to
seven and did deeide this amongst themselves at the meeting of
March 12, Mr. Dysart, himself one of the three directors and
the company’s seeretary, says

I don’t think any formal by law of directors was passed on Mareh 12
to increase the number of directors, that is, no written by law. The matter
was discussed and agreed to and intended to be dealt with in the share
holders’ meeting

I hold on this evidenee that what was so done by these three
directors, if not technically a resolution, yet was so in effect,
and should have all the foree of a resolution for that purpose,
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and as fully indieated the mind and will of the directors upon
this question as any formally worded resolution of theirs could
do.

I hold that the action of the sharcholders on March 26 fol-
lowing was in reality confirmatory of the directors’ decision,
and that the new hoard of seven directors was validly con-
stituted and eleeted: the eall of 109 was properly made by
these directors by resolution at a meeting held on December 2,
1910 see page 135 of exhibit 5. I think the amount, time and
place of payment of this eall are properly set forth in the
resolution, and that the defendant had proper and sufficient
notiee of the call by exhibit 11, which is produced by himself

The allotment of the stock to the defendant is elearly proven
by the resolution of the directors of March 12, 1910 see pages
85 and 88 of exhibit 5. Mr. Dysart, the seeretary of the com
pany, swears that notice of allotment was mailed to each share
holder at the same time that the notice of the shareholders’ meet
ing was mailed. e says that

We (meaning Lovell and himself) had a very carefully revised list of

shareholders according to which both sets of notiees were sent out

By-law No. 5 provides how notices of shareholders’ meeting
are to be given, namely, hy registered mail, postage prepaid, to
cach sharcholder, ete. It further provides that omission or
negleet to give notiee of any meeting shall not invalidate any
resolution, by-law or matter transacted at sueh meeting, but any
sharcholder absent because of want of notice may re-open any
business done in his absence and have a fresh vote at the next
stueeeeding meeting of which he reeeives due notice

This provision would seem to eure any irregularity in the
calling of shareholders’ meetings arising from want of notice
and provides'a remedy.  The defendant had this remedy open to
him and has failed to avail himself of it. 1 think he is bound
by what was done at the shareholders’ meeting of Mareh 26

The defendant swears he did not reecive either notice of
allotment or notice of sharcholders’ meeting. It is quite possible
that he is mistaken in this and has forgotten the fact. It
appears that he reeeived all other communications from the
company sent through the mail and it does seem strange that
these two all-important notices are the only ones that have
misearried.  However, as to the notice of allotment, 1 do not see
that it makes mueh difference, beeause the defendant reecived
the letter of June 14, 1910, exhibit 12, from the plaintiftt com-
pany, acknowledging receipt from the defendant of $200 on
account of his stock. This, I think, is sufficient intimation of the
company’s acceptance of his applieation. It acknowledged
payment of what was sent to pay the second instalment due
aceording to the terms of the application. The defendant
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appears to have sent his ehieque for the amount to the plaintiff
in a letter dated June 13, 1910, Why did he send this if he
had reecived no notice from the company?  He offers no ex
planation.  The aceeptanee hy the company may be communi
cated either verbally or hy ter or by conduet, 1 think the
plaintitt’s conduet in taking and aceepting the defendant’s

money on account of his shares is conduet from which aceepts

must he inferred.
In Re Imperial Land Co, LR, T Ch, 587, it was held that the
contract was complete when the letter announcing the allotment

of shares was put into the post.  James, L), savs at 502
It (referring to the contraet) was completed in exaetly the way which
the appellant desired, that is to sayv. he gave his address in Dublin, and
the company, aceording to the ordinary usage of mankind in these matters
returned their answer through the post hat is a complete contract
Ihe contraet was completed at the time when the letter of allot
ment was properly posted by the company

It is true in this case that the letter was received by the
fendant, but before receiving it he had written the company
revoking his offer to take shares and the question was, when was
the contraet complete?  See also Houschold Five Tusurance Co
v. Grant, LLR. 4 Ex.D. 216

Now the defendant in his application and immediately helow
his signature gave his address as 334 Main street, and 1 think
impliedly intimated thereby that communieations from the com
pany might bhe sent to him by post to that address.  The
address was used by the eompany in its formal communications
to the defendant, exhibits 11 and 13, both of which the defend
ant received

In speaking of the notices in question, Mr. Dysart says he

cheeked up with Mr. Lovell all the names

I signed them (the notices) and we Lovell and Dysart) went and
mailed them

The defendant’s name appeared in the list of shareholders to
whom stock had been allotted and | have no doubt at all that
notice of allotment was duly mailed to the defendant, and if
he did not reecive it through the fault of the post office, the
company is not responsible for that

The plaintift’s counsel, however, argues that as the applica
tion was under seal, it was not revoeable, and eites Nelson ok
and Gas Co, v, Pellatt, 4 OL.R. 451, as an authority for this
proposition. | have looked at this ease and think it is elearly

distinguishable.  There the defendants and  associates coven
anted under seal to hecome sharcholders in the company when
incorporated for a stated amount of its capital stock when the
same should be issued and allotted to them and to aceept

the stock when allotted to them and to pay for it.  The Court
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MAN. hield that the undertaking being by deed for valuable con
K. l;» sideration and delivered to the agent of the company was not
1913 revocable as a mere offer wonld be,

- The ease of Re Provincial Grocers, Lid., 10 O 1.R. T05, scems
\o?\l:lll\'\("" to me very much in point and indicates the distinetion between
L1, an off'er under seal to purchase shares which a company is not

nent under seal to aceept

' obliged to sell and the ease of an agre
HARGRAVE

Curran, | case it was held that the instrument signed by the respondent,

and pay for shares on mere issue and allotment,  In this latter

being under seal, was not a mere offer which he could with
draw hefore aceeptance, but that before the respondent should
become a shareholder it was necessary that the company should
do something equivalent to an aceeptance, something either hy
words or conduet which satisfies the Court that the offer had
been aceepted to the knowledge of the person who made it,
and as the company had never aceepted or intended to aceept
the vespondent as a sharcholder, he was not hound
The fact, therefore, that the defendant’s offer was under
seal does not, in my judgment, dispense with the necessity for
the company doing something to indicate its acceptance and
4 communieation of such acceptance to the defendant
I must hold that all grounds of defence fail, and there will
be judgment for the plaintiftt for $300 with interest at 5
upon $100, the 107, eall, from Jannary 11, 1911, and upon
$200 from May 17, 1910, with costs of suit

Judgment for plaintif]

SASK Re CARVILL; STANDARD TRUSTS CO. v. W. J. KING and C. CARVILL,

X Naskatehewan Supreme Court, Haultain, CJ1., in Chambers
S (
November 17, 1013
1913
L Winas (§111 ) 108 WHAT PROPERTY PASSES—MISTAKE IN DESCRIP
11oN
Where there is nothing answering any part of the deseription

given in the will the devise fails

2. Evipexce (§VI1 ) 38 ) —P'AROL EVIDENCE AS TO TESTATOR'S INTENTION
SURROUNDING CIRCUMSTANCES ADMISSIBILITY OF TESTATOR'S
DECLARATION

Where a devise specifieally deseribes land not owned by the testator,

i there is no inconsistency otherwise in the deseription which would

shew that the t

of

specific deseript

he intended to give certain of his lands to the beneficiary named is

not admissible to prove that the latter lands were intended and not the
lands which he did not own deseribed in the devise

tator had misdeseribed something which he owned as

by the us wral words which would earry the land without the

m, evidenee of oral expressions of the testator that

3. EXEcUToRS AND ADMINISTRATORS (§ IV A—T75) —DistRipurioN —Denrs
AND OBLIGATIONS—DIRECTIONS,

I

ben

first institute inquiries as to where the beneficiary was last known

» applying to the court for directions as to the share of a
ary whose whereabouts are not known the executor should

to be alive,
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the time of the making of the will, and theneeforward up to the
time of his death the owner of the north-cast quarter of section
2, township 38, range 11, west of the third meridian, and the
south-west quarter of seetion 1, township thirty-eight, range
11, west of the third meridian, in the Provinee of Saskatehewan,
but was never the owner of the north-cast quarter of section two,
township 38, range 1, mentioned in the will,

It was contended by counsel for Willinm King that this is
a case of misdeseription or falsa demonstratio, and that the
intention of the testator was to give the north-cast quarter of
seetion 2, township 38, range 11, to William King. The rule
falsa demonstratio non nocet means, that if there he an ade-
quate and sufficient deseription with convenient ecertainty of
what was meant to pass, a subsequent erroncous addition will
not vitiate it,

In Webber v, Stanley, 16 C.BN.S. 698, Erle, ()., says in
effeet, that where there are general words which, without the
speeifie deseription, would carry the land, a wrong deseription
following the general words may be rejected as a false addition.

Thus, a devise of “*all my real estate,” then misdeseribing

the lot by number, passes what the testator owns under the
general words: Weight v, Collings, 16 O.R. 182,

A demise of “my property.”” the proper number of the lots
but the wrong number of the concession being added, carries
the property under the general deseription of ““my property’’
Hickey v. Hickey, 20 O.R, 371

Where there is a complete deseription and the testator goes
on to add words for the purpose of elaborating the previous de
seription, these words, if inconsistent with the previous descrip
tion may be rvejected: Armstrong v. Buckland, 18 Beav, 204;
Travers v. Blundell, 6 Ch, D, 436,

I cannot find any words in the will to support this con
tention. It is urged that the appointment of the company as
trustee as well as executor, followed by a general devise to the
trustee of all the estate, veal and personal, of the testator, ereates
a trust in favour of Willinm King of all the real estate.  This
is clearly wrong. The testator might have held a dozen quarter
seetions at the time of his death. There are no general words
which, on any reasonable interpretation, can be said to be con-
neeted with the devise to William King. This is not a case of
falsa demonstratio at all. The testator has made a mistake as
to the property which he wishes to dispose of. He has not mis-
deseribed something which he has, but has given or means to
give something which he has not and the gift therefore fails
Where there is nothing answering any part of the deseription
the devise fails: Miller v. Travers, 8 Bing. 244 ; Barber v. Wood,
4+ Ch.D. 8 Campbell v, Campbell, 14 U.C.R. 17; Summers v,
Nummers, 5 O.R. 110; Hickey v. Stover, 11 O.R, 116,
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Evidenee is offered to shew that the testator intended to
give the land in question to William King, but it eannot be
received.  While evidenee is admissible to shew what land the
testator owned, no evidence of his intention as to its disposition
can be received : Summers v, Summers, 5 O.R. 110: and Hickey
v. Ntover, 11 O.R, 116

In view of the foregoing | hold that the north-cast quarter
2, township 38, range 11, west of the third meridian,
has not been disposed of by the will otherwise than by the gen
eral devise to the exeentor and trustee.  William King there-
fore only takes the south-west quarter of section 1. township
thirty-eight, range eleven, west of the third meridian, under the
conditions imposed by the will

of seetion

It appears that the testator has left him surviving a half
sister, the defendant Catherine Carvill mentioned in the will
There was also a sister, Margaret Cann, who died in Belfast,
Ireland, many years ago, leaving a family. Neither the exeeutors
nor Catherine Carvill have any knowledge as to the present ex
istence or whercabouts of any
family. There

wmber of Margaret Cann's
» no other knov n celatives of the testator and
Catherine Carvill and the deseen lants, if any, of Margaret
Cann are believed to be the only next of kin. I am asked to
direet what steps should be taken by the executor to ascer
tain the next of kin.

There is not sufficient information as to the time when Mar
garet Cann was last known to be alive.  Further inquiries should
be made by the exeeutors. [ will leave this part of the appli
cation open, and the exeentors may renew their application for
relief on this point ex parte with such further material as they
may be dble to obtain.  Costs of all parties to be borne by es
tate.

Order accordingly

HENDERSON DIRECTORIES Ltd. v. TREGILLUS THOMPSON CO. Ltd,
Hberta Supreme Court, Walsh, J December, 1913

L CoryriGnT (§ 1—2)—NoTICE OF COPYRIGHT IN BOOKS—STATUTORY FORM

Since the amendment of the Copyright Aet (Can.) in 1908, the
notice required to be published in a book for Canadian copyright,
i.e,, the word Copyright, Canada”™ with the name and year, is obli
gatory in j f the former notice form which was in the words
‘Entered ac to Act of Parliament of Canada,” ete.; and a not
ice in the older form is no longer valid

[Gartand v. Gemmill, 14 Can. S.CR. 321, distinguished. ]

Trian of action for alleged infringement of copyright in a
directory.
The action was dismissed

1415 p.L.R.
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Warsn, o, coral) I think that Mr. Savary s contention that
the plaintift is not entitled to the benefit of the Copyright Act be-
cause it has failed to give information of the copyright being
secured as direeted by the Copyright Aet is entitled to pre-
vail.  When this question was before my brother Stuart on a
motion to dissolve the interim injunetion, he spoke to me about
it and from the casual consideration | gave the matter then, [
was inelined to think there was nothing in it, but more careful
study of the subjeet has led me to a different conelusion.  The
Copyright Aet [RS.CC 1906, eh. 17, see. T4 as amended by 7-8
Edw. VIL (Can.) ¢h, 17| provides that no person shall be en
titled to the benefit of the Aet unless he inserts on the title page
of his word or on the page immediately following the words
“eopyright, Canada,” with the date of registr

ion and the
name of the author. The plaintift in its hook has adopted the
form which, until 19058, was the statutory form of information
required to be given, the words being

Entered according to Aet of Parlinment of Canada in the year 1f

3 by
Henderson Directories, Alberta, Limited, in the oflice of the Minister of
\griculture

In 1908, however, Parliament abolished that form and sub
stituted the one to which T have already referved. 1 think, in
so doing, it indicated in the elearest possible manner, its in-
tention that the words which heretofore had been authorized by
the statute should no longer be used. | am, of course, not en
titled to enquire into the reasons which led Parliament to make
this change, but | think [ am justified in assuming that the form
which was in use until 1908 was for some good reason unsatis
factory to Parliament, and that a change of form was decmed
necessary or expedient. | think I would be flying direetly in
the face of Parlinment if 1 should hold that the use of a form
which was abolished more than five years ago was a complianee
with the requirements of the Aet as it stands to-day. | do not
think the plaintiff is entitled to invoke the assistance of that see
tion in the Interpretation Aet, which says in effeet, that where
forms are preseribed, slight deviations from them shall not in-
validate them.  How ean I hold that the form used hy the plain
tifl' is a slight deviation from the statutory form? 1 do not
think it is a deviation at all. T think it is a total abandonment
of the statutory form, and the substitution of something else for
it.  There is absolutely no similarity between the statutory form
and the form which the plaintiff has used. The words *“copy
right, Canada,”” which, with the date of registration and the
author’s name, constitute the present form, convey to the mind
of any one at onee the idea that the work is copyrighted. The
fourteen words which the plaintiff has used to convey this in
formation do not convey this idea at all. A person who was
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familiar with the Copyright Act as it stood hefore 1908, would
no doubt know by the use of the words that were in use hefore
that year that it was intended therehy to convey the idea that
the work was copyrighted, hut 1 do not think any person else
would.  This ease is very different from the case of Gommill
v. Garland, 12 O.R. 139, on appeal, Garland v, Gemmill, 14 Can
S.CUR. 321, which the plaintift relies upon,  There, the same
form as the plaintifi’ has used, was used, that being the form
then in foree with the exception of the words “‘of Canada”
whieh were dropped from it. It was the statutory form that was
used in that ease with the exeeption of these two words, and
the Chancellor, in his judgment after the trial, said ths if
these words were not mere surplus, were they of sueh minute
significance that the Court need not pay attention to them?

In my opinion, the plaintifft has failed to bring it within
the protection of the Aet by its failure to give the notice re
quired, and I have no alternative but to dismiss the action,

which I do, with costs

I have no doubt hut that there will be an appeal from this
Judgment, and, in view of that, I think that I should make such
findings of fact as will help the appellate Court to give the pro
per judgment, if its view of the ground upon which I base m)
judgment is different from mine

The plaintiftt has, in paragraph four. of his statement of
d infringements of his eopy

claim, given partienlars of all
right. T find that he has established the complaints made by it
in A, B, and C of this paragraph four. These were purposely
entered by the plaintift in his book as dummy entries with the
quite proper idea of protecting itself to some extent against
piracy, and these words have heen copied in their entirety by
the defendant., There is no reason or exense given by the defen
dant for the causes of complaint set out in elauses A and I3, and
[ ean come to no conclusion but that they were taken hodily
from the plaintifi’s book. T am inelined to aceept the statement
of Curry, who struck me as being a eandid witness as to the at
tempt he made to verify the item complained of in elause (',
but even so it is very apparent that all of the information con
tained in this item came from the plaintiff,

I do not think that the plaintiff has established its claim
under clause B The method of entering the streets which hoth
the plaintiff and the defendant used in their directory was
copied from the municipal guide which is exhibit 6, in which
there was an obvious mistake, the word ““right’’ being used in-
stead of the word “‘east,”” and each of them corrected this oh-
vious error. T was under the impression that Kassen, the wit-
ness for the plaintiff, stated that it was he who made this cor-
rection in the plaintiff’s book, but I do not find any note of
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that in his evidenee, so I may have been mistaken. At any rate
I do not think this is anything more than the correction of an
ohvious error made by the compiler of that portion of the de
fendant’s hook

[ thivk the plaintift has established his elaim under clanse
with reference to Maggie street, I think it is quite plain,
not only from the evidenee of Kassen and MeLaughlin, but from
an examination of the defendant’s book and the omission of the
names which are in the Street Guide of Maggie street from the
alphabetieal portion of the defendant’s book that this copying
of Maggic street was done.  The only thing that shook my he
lief to any extent was the faet that the name of John J. Walton
appears under the caption of Maggie street, in the defendant’s
hook, and not in the plaintift’’s, but T do not think that one fact
is sufficient to shake the conclusion waich I have otherwise ar
rived at with respeet to that claim

I do not think the elaim under ¢lause F has been established.
It is a peenliar coincidence that the same mistake with refer
ence to Thomas €', Rankin should appear in hoth books, but it
is obvious from the evidenee that has been offered here, not only
orally but deenmentary, that hboth Thomas Rankin and Thomas
(. Rankin were canvassed by the defendant before the plain
tiff’s book was published, and all of the information which was
necessary to enable it to give the proper reference was procured,
and I can only regard the faet that the same mistake occurred
in the two bhooks as nothing more than a coincidence

U'nder elause G 1 have had some diffienlty. This is the
clause relating to the captions in the Classified Business Dir

cetory. | am of the opinion that some of these captions were
taken by the defendant from the plaintiff’s book, but only a
very smill number of them. There are a number of eaptions in
the plaintiff’s book which are not in the defendant’s book, and
there are a number in the defendant’s book which are not in
the plaintiit’s book at all. There are a large number of eaptions
which are exaetly alike in every respect, but for the most part
they are descriptive of ordinary every day businesses and con-
cerns with respoet to which one might reasonably expeet to find
similarities.  But in such eases as the iaistakes that were made
in putting Harricon and Thompson under the headiag of
CAssayers” and under the heading of *“ Metallurgists,”’ mistakes
with respeet to whieli there seems to be no doubt, the use of the
word ‘‘stuccoline™ in averted commas in the J. B. Boyle ad-
vertisement and two or ‘hree others of a similar character, I
have no doubt whatever but that these were copied by the de
fendant from the plaintiff’s book

I think the plaintiff has failed to establish the infringement
alleged in elanses 1, 1, J, K, L, of this fourth paragraph of the
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statement of elaim.  The insertion of all the names in the d

fendant’s hook in the form in which it appears is amply and
fully accounted for in the evider

ce documentary and otherwise
and 1 do not think there has been an infringement

I do not think it has established the elaim under elause M
of this paragraph.  The manuseript of these two portions of the
hook was put in and it is quite plain that it is the result of the
individual work of the defendant. It is quite true that there
is, and there must be, of necessity in a work like this, a marked
resemblanee in the names in the two hooks, hut that arises from
the necessity of the case

The same applies to elause N

Clause O was, | think, disposed of by the evidenee of Kassen
who thinks that he compiled the headings for the Street Guides
and did so absolutely without reference to the plaintifi’s hool

Then outside of these particulars, the plaintift gave evid
ence of other uses to which the defendant had put the plaintifi’s
bhook. There is no doubt but that the hook, immediately after
the publication was in the defendant’s office and was made use
of by the defendant to a cer

iin extent in checking up its work
and in getting information which it otherwise had not procured
I think that Mr. Thompson might very well have refrained from
making any use whatever of the plaintitt’s hook.  He would have
shewn a better idea of business integrity if he had done so
whether or not he thought the plaintiff’s bhook was properly
copyrighted.  Apart from the use which he and his staft’ un
doubtedly made of this book, the copying rested with MelLaugh
lin and Kassen mostly. | think the defendant did these younyg
men a great injustice in charging them as it practically did with
having been spies of the plaintiff in the employ of the defen
dant, and having deliberately prepared these traps for the
fendant to fall into. T must confess that for a time, I, myself
thought that this insinuation was justified, but in justice to them

I feel bound to say there is no foundation for it Apart from
that, however, I do not feel justified in paying a very great deal
of attention to their evidence in this respect.  They came here
with a most manifest spite against the defendant, and it stuck
out in every feature of their evidenee. They were hoth dis
charged employees of the defendant and they have a
against the defendant on that account.  They came here

feeling
almost
directly from the employ of an allied company of the plaintifi
in British Columbia, and they went after their discharge hy the
defendant almost immediately back to the employ of that com
pany again.  Kassen wired to the British Columbia company
that the Keiters of whom we have heard so much were on the
train. I do not understand why he did that. 1 faney the charg

that was made by the defendant company against these two
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young men of being practically traitors to the defendant eom-
pany rankled in their minds and weighed with them in giving
evidence,  They both said that they had used the plaintifi’'s
hook in compiling the alphabetical portion of the defendant’s
hook, but when they wer

given an opportunity to prove that,
they quite failed to do so.  Kassen examined twenty-one pages
of the latter half of the letter O, and out of all that he could
only deteet what looked like a copy from the plaintiff's book
of the name Cope, but it was afterwards discovered that that
name was not in the plaintifi’s book at all.  The only evidenee
of copying that the witness MeLaughlin gave, was with refer
ence to Calhoun of the Publie Library, but the evidenee of Curry
shews that he got the information with reference to the Publie
Library which was in the defendant’s book. I am therefore un-
able to find the general use of the plaintiff’s hook for the pur
pose of copving to which these young men refer

Action dismissed

THE KING v. FUERST
Yukon Tevvitovial Court, Black, J., pro tem. December 15, 1913

oCRIMINAL 1AW (§ 11 B—49) —SUMMARY TRIAL BY COURT—TRIAL BY CON
SENT—FAILURE TO INFORM PRISONER AS TO RIGHT MODE OF TRIAL
Exveer

The failure of a police magistrate, on taking an election of a sum
mary trial, to state to the aceused conformably to section 778 (b)
of the Criminal Code, as amended by 89 Edw. VII ch. 9, that he
has the option to be tried forthwith, or to remain in custody, or
under bail as the court shall decide, to be tried in the ordinary
manner by a court having eriminal jurisdiction, will vitiate

vietion on the summary trial

a eon

[Rew v. Howell, 16 Can, Cr, Cas, 178, 10 Man, LR, 326, followed
and applied: see also The King v. Davis, 13 D.LR. 612.)

Hapeas conres (§1¢ 13a) —=Score. oF  WRIT-—SUMMARY  TRIAL
FAILURE TO INFORM PRISONER AS TO MODE OF TRIAL-— Errrcy
I'RIAL DE Novo,

On quashing on habeas corpus a convietion before a polie
trate on a summary trial, because of his failure to inform the
prisoner, as required by see. 778 () of the Criminal Code, as amended
by 80 Edw, VIL ch. 9, of his option to be tried forthwith by the
magistrate, or to remain in eustody or under bail as the court might

ide, for trial in the ordinary manner by a court having eriminal
jurisdiction, the discharge of the prisoner may be refused and he may
be remanded to eustody so that he may again be taken hefore the

ma his election ean e taken

magis

strate on proceedings de nove on which
in proper form

Moriox on habeas corpus for the discharge of a prisoner con
vieted on summary trial before a police magistrate, because of

the latter’s failure to inform the prisoner of the option as to the
mode of trial given him by see. 778 (h) of the Criminal Code, as
amended by 8.9 Edw. VIL ¢h. 9
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The convietion was quashed: but with an order that the
prisoner remain in custody to be again brought before the
magistrate.

J. P. Smith, for Crown.

F. T. Congdon, K.C'., for defendant

Brack Cludge pro tempore On September 14, 19013, at
White Horse in the Yukon Territory, Walter A, Fuerst was
charged before George L. Taylor, esquire, a poliee magistrate
5, 1913,
he did by means of some instrument unlawfully steal from a
locked reeeptacle for property, gold dust to the value of %215
and cash to the value of 100, the property of Taylor, Drury,

in and for the Yukon Territory, that on or about June

Pedlar Company, Limited

Upon the hearing before the said police magistrate the
accused pleaded not guilty: he eleeted to he tried summarily
by the magistrate, and was adjudged guilty and senteneed to
one year's imprisonment

The law, as now amended by 8 & 9 Edw, VIL eh. & requires
the magistrate where, as in this case, the consent of the aceused
is necessary to enable the magistrate to try the aceused sum
marily, to inform the accused

(@) That he is eharged with the offence (deseribing it by that
he has the option to be forthwith tried by the magistrate without the
intervention of a jury, or to remain in custody or under bail, as the Court
decides, to be tried in the ordinary way by the Court having jurisdietion

The matter is before the Court now on an application for a
writ of habeas corpus

Objection is taken that the convietion and warrant of com
mitment are bad on several crounds, the ehief ground being that
the magistrate having failed to comply with the provisions of
the statute as cited above, had not jurisdietion to try the aceused
summarily. All the other objections being technical might have
been cured under the wide powers of amendment which the
Court possesses.  The magistrate seems to have complied fully
with clause (@), and also to have complied with elause b
to the extent required by see. 778 (subsee. 20 of the Code
as it was prior to the amendment referred to; but the magistrate
failed to inform the prisoner that he had *“the option to remain
in custody or under bail as the Court decides,”” as provided by
the said amendment of 1909, This being so, the magistrate
failed to acquire jurisdiction to try the charge summarily : and,
following the decision of the Court of Appeal of Manitoba in
Rer v, Howell, 16 Can. Cr, Cas. 178, 19 Man. L.R. 326, the con
vietion, | think, must be quashed, and the order quashing the
conviction should contain the provision that no action shall be
brought against the magistrate or any others acting under the
convietion,
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The position is the same as if no proceedings had been taken
Y.T.0 hefore the magistrate, and the matter must be dealt with de
1918 novo,  The aceused should not be released and should he re
moved from the prison and brought in ecustody before the

Tux Kino police magistrate so that the case may be dealt with anew and

) h v

FUeRst as if no proceedings had yet been taken either by way of pre
liminary hearing or of trial

Orvder accordingly

SASK PEACOCK v. WILKINSON

<O Naskatchewan Supreme Court, Johns

/ November 10, 1913

1913 1. BROKERS (§ 11 B—16) —REAL ESTATE AGENTS — DEFAULT 1IN  MAKING
TITLE—DBROKER'S WARRANTY OF OWNERSIHIP

Real estate ageats who, on making a contract of sale
to the pureh

r that the party whose name is then dis
them as being the vendor and with whom the contract purports to

be made, has been ascertained by them to be the registered owner
of the property, will be held liable not only for the return of the
payments made to them on the faith of the contract, but for damages
in not carryving out the contract where no effort had been made by
them to get in the outstanding title which was in a third party so
as, if possible, to carry out the sale

[O'Neil v, Drinkle, | SL.R. 402, applied: see also Reeve v. Mullen
(Altas) 14 DR 345 and Annotation at 351 as to purchaser’s right
to recover payments on vendor's inability to make title,|

Statement Acmion against an agent for damages and to recover pay
ments made him on a contract for the sale of land to which title
could not he given

Judgment was given for the plaintiff
J.F. Frame, for plaintiff
J. P L Embury, for defendant

fohit ) Jonnstone, J The defendants, on March 19, 1912, sold
the lots in question herein to the plaintift for $1,000, half of
this sum in cash, the balance in two equal instalments of $250
each in six and twelve months respeetively, with interest thercon
from the date of purchase till payment at the rate of eight per
cent. per annum
This sale was negotiated through the defendant Tinek, to
whom the plaintift at the conclusion of the sale paid the sum
of #100 on account of purchase-money, the balance of the cash
d on presentation of the agree
ments for sale for execution which were to be prepared by the
defendants and tendered to the plaintiff for signature

payment, namely $400, to be y

On March 8, 1912, these agreements were produced by Tinck
to the plaintiff as arranged they should, who signed the same
and paid to the defendants through Tinek, the balance of the
cash payment, $400.  On both oceasions, namely on Mareh 19,
when the sale was effeeted, and again on March 20, when the
contracts were exeeuted by the plaintiff, the defendant Tinck,

o
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doubtless with a view to induee the sale, again represente
the plaintiff that they, the defendants, could and would procure
for and in the plaintift a good title to the lots the subjeet of the
agreement

These lots a short time hefore the sale to the plaintift had
been listed for sale with the «

ndants by one Carruthers,
but it was not until the plaintiff was asked to execute the con
traets that he became aware of the name of the person for whom
the plaintiff's were acting in effeeting the sale. Tinck at the
time of, but hefore the execution of these contracts by the plain
tiff further represented to the plaintift that Wilkinson, his
partner, one of the defendants, had searched the title to the lots
in the land titles office and that they were then registered in the
name of the alleged owner. Carruthers

The plaintiff, relying on the truth of these representations
made by the defendant Tinek, March 19 and 20, respeetively

purchased the lots, and on the 28th of the same month resold
the same at a profit of $1,100.  The purchasers from the plain

tiff" also resold in turn, at a further profit.

On the date of the purchase by the plaintiff, namely on
March 19, 1912, one Arthur Tysack was the registered owner
of the lots in question, and he still remained the registered owner
thereof on October 1, 1913, Carruthers had no title.  The e
fendants were unable to procure a title to the lots in question
As a faet, further than to forward the agreements for sale

which had been signed by the plaintift) to Carruthers for his
signature, no attempt was ever made by the defendants to pro
cure title,  There was no evidence at least that these defend
ants had made any attempt to get in title, and the plaintint
was ultimately compelled in his own interest to effeet a settle

ment with the persons who by reason of his inability to make
good title would have a elaim or claims for damages against
him.  The plaintift elaims that in consequence he suffered
damage to the extent of £1,000.

Apart altogether from the question of the elaim for relief
because of the representation relied upon by the plaintiff, he is
in my judgment, entitled to succeed on other grounds. The
case is on all fours with that of O'Neil v. Drinkle, 1 Sask. LR
402, a deeision of my brother Lamont’s, in which 1 entirely
agree

There will be judgment for the plaintiff against the defend
ants for the moneys, $500, paid by him on account of the pur
chase in question, together with such further sum as the local
registrar at Regina shall find was the value of the lots as of
the 4th June, 1912, in excess of the purchase-price, $1.000
together with costs.

Judgment for plaintif]

PEACOCK
WiLkiNsos

fohnstone, J
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Re EVANS

Manitoba King's Bench, Trial before Curvan, J. December 29, 1913
Lo InvaNts (§1( 11 —=PARENT'S RIGHT TO CUSTODY—RIGHTS OF FATHER
INABILITY TO FURNISH SUITABLE HOME—\WELFARE OF CHILD
Where the parents had separated and the mother took the child
with her with the father's consent, and later placed the child to be
brought up in a suitable home with a stra r, the custody of the
child with the latter will not be interfered with on the father's ap
plication where it does not appear that he is able to provide a suit
able home; but a direction may be given that both parents shall have
aceess to the child at all reasonable times

Avevicamion by a father on the return of a writ of habeas
corpus to obtain the custody of the infant

The application was denied

A, Monkman, for the father

W, H. Curle, for the mother

CURRAN, JJ Hugh Evans, the father, procured the issue
of a writ of habcas corpus directed to his wife, Jennie B, Evans,
and to one John Whalen, to bring before this Court the body of
the infant child Anna Mary Evans, issue of the marri:
tween Hugh Evans and Jennie B. Evans, and the father now
applies that the custody of the child may be committed to him

The ¢hild, a little girl of about three and a half or four
years of age, was, in January last, placed by the mother in the
home of John Whalen, a well-to-do farmer, living about seven
miles from Treherne, in the Provinee of Manitoba.  The Whalen
home, so far as | can judge from the evidence, is a very suitable
one for the ehild.  John Whalen and his wife appear to be very
respectable people, in good eireumstances, and in a position to
fford the ehild every necessary care and attention suitable to
its rank and station in life, and both of these parties are quite
willing to continwe the arrangement made by the mother nearly

vear ago,

The wife strenuously opposes the husband’s application
Hushand and wife have been separated since May, 1912; but
for some months previous to that date they were not cohabiting
as man and wife,  The husband now charges the wife with mis
conduct with one Evan Thomas, and alleges that she is not a
fit and proper person to have the eustody of the child. On the
other hand, the wife charges the husband with eruelty and non
support, on account of which, and on account of his alleged un
founded charges of misconduet and infidelity she refuses to any

longer live with him. They separated in May, 1912, tempor
arily, at all events, by mutual consent, the wife taking the child
with her, to which the hushand also consented. She went to
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Treherne and obtained employment there in a temperance hotel
or hoarding house at good wages and has since then been pay
ing Whalen for the support and maintenance of the child

1 endeavoured, hy a private interview with the wife and
hushband to effeet a reconciliation, hut the wife resolutely re
fused ever again to live with her hushand for the reasons e
fore referred to.

Upon the hearing of the applieation, the wife swore that
the husband was unkind to the child when they were living
together, and that he did not contribute to its support as he
should have done

At common law the father has prima facic the right to the
custody of his infant child, and the onus of proving him unfit
for such charge is on him who secks to take it away from him
Be Foulds, 9 Man, L.R. 23, Now. the father has no home to
which the ehild can be taken.  He has been, sinee his wife left
him, living in lodgings or boarding-houses.  Ilis present in
tention is to return to Wales to his father’s home and he pro
poses to take the ¢hild with him and leave it with his parents
There is no evidenee of any kind to shew that the parents ar
agreeable to this arrangement or will receive the ehild if taken
to them. There is no evidenee from which I can form any con
clusion as to the grandparents’ situation in life, even if they
are willing to aceept the care and responsibility of the ehild
or as to the fitness of the grandparents’ house as a home for
this young child

On the other hand, the mother has no home of her own to
which the child can be taken, so as between the two parents
there is no real choiee in the matter.  Neither of them is in a
position to furnish a proper home for the child, so that the
child ¢ould be with the parent and under its personal care and
guidance

On the other hand, the arrangement made by the mother
with the Whalens seems to me to be, under all the eirenmstances
of this case, the best and most beneficial for the ehild. 1 think
I ought to look chiefly, if not altogether, to the question, what
will be best for the ehild? The Whalens live about seven miles
from Treherne and the mother is able to and does visit it at fre
quent intervals.  She has telephone communication with the
Whalen home, and is enabled daily to inguire as to its wel
fare.  Upon the whole, the environment at this place seems to
he decidedly good, and ought to he heneficial to a child brought
up under such cirenmstances, at any rate for some vears to
come

Is there any reas
father, and solely |

1 then why 1 should at the behest of the
wise of his bare common law right of ens

tody, break up this present arrangement and deliver the ehild
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to him te he taken away out of Manitoba, and, perhaps, lost to
the mother for all time?

The father's future movements are uneertain,  His efforts
as o provider for his wife and ¢hild in the past, upon his own
shewing, do not impress me very favourably.  The
seemingly obliged to do something
the support of her

wife was
for her own support and
child, and so obtained employment at 180
James street in the eity of Winnipeg, as a sort of manageress
of the institution, which was a large lodging-house.  She re
ceivedd %10 a month wages and three rooms for her own oeen
panecy, together with fuel and light, and these, at any rate, af
forded shelter for herself and child, and one which her hus
band when out of work was not above availing himselt of. It
was at this lodging-place that the alleged
took place.

acts of misconduet

The evidence of the wife's guilt is that of her hushand dir

eetly, and of one Pugh indireetly I will briefly consider their

statements, premising my remarks with the observation that a
charge of adultery against a wife is too serious a matter to b
decided adversely

to her exeept upon the clearest and most
cogent evidenee

The evidence of Pugh, also a lodger,
Evans go into the bedroom of
that the door was loe

is that he saw Mrs
Evan Thomas, another lodger;

and that she remained in the room for
nearly two hours: that this happened again the next day. e
fixes the dates of these events as April 14 and 15, 1912, It does
not appear that he communicated the faet at the time to the
woman’s hushand or told anyone else what he had seen, although
the hashand was at this time living in the house

The bushand says, upon his unexpeeted return from work
one forenoon, the date of which he does not fix, he canght his
wife and Thomas in bed together in Thomas' room. If this
story is true, he apparently did nothing at the time to punish
the offender and allowed the matter to pass as if nothing had
happened. It seems ineredible that any man could have acted
80 supinely and with such complaceney in such a situation as
he alleges he discovered his wife to be in with this man Thomas
His conduet does not seem to me to have been the conduet of a
hushand under such trying cireumstances, and it leads me to
doubt his story

The wife positively denies the charge and so also does the
man Thomas with whom she is alleged to have sinned. T will
refer to this evidenee later

The wife says that it was part of her work to do up the lod
gers” bedrooms every day, and that it was her practice to go to
Themas® room in the morning or in the forenoon.

It is quite
possible that she was in the room as Pugh says, for an innocent

S
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purpose, and one rendered necessary by the duties of her em
I in the room with the
door locked, Thomas being there, the length of time stated by
e al

most compelling me to impute misconduet to her. 1 do not, how

ployment Of course, i she remain

Pugh, it would be inexcusable and indisereet to a de

ever, wholly aceept Pugh's statements,  He fixes the dates when
he says he saw the woman in Thomas’ room as April 14 and
his
is return

15, Witnesses have testified that Pugh was confined t

hed and room for the whole of the first week after |

trom the hospital, which Pugh himself says was on April 12
How then could he have seen these things!?  He of course swears
that he was only confined to his bed for one day. 1 think he is
mistaken in this, and | accept the evidence of the other wit
nesses to the contrary

Again, he says that in April, 1912, Mrs. Evans told him she
liked Evan Thomas better than her hushand, that she was go
ing, after a little bit, to leave her husband and live with Evan
Thomas. Now, women do not usually make confidants of other
people on affairs of such a questionable nature.  Pugh was not
in any sense a particular or confidential friend of Mrs. Evans
and 1 cannot helieve that she ever told Pugh any such story
It appears that Pugh is a “‘erony,”” as one witness expressed
it, of the hushand, and 1 cannot but think that he is taking the
hushand’s side in the controversy against the wife, and is not
wholly an unprejudiced witness.  If he really knew of such im
proper things happening, [ think it highly probable that he
would at once have told his friend the hushand. Ile did not
do this at the time, and apparently his statements have only
been brought to light about the time this application is launched
I looks to me as if this story of Pugh’s had been made to suit
the exigenecies of the hushand’s case

Now, on the other hand, several witnesses have testified to
the hushand’s ill treatment of his wife, consisting of abusiv
language, striking her, pulling her hair and actually threatening
to kill both her and her ehild.  While not accepting literally all
of these acts of aggression, 1 think there is some foundation in
fact for the wife's charges against her husband of eruelty and
non-support

Apart from the specific charges made by the husband and
Pugh, there is not one word of evidenee to refleet on the wife's
character or reputation.  On the contrary, there is some very
reputable evidence as to her good character.  Tler present em
ployer speaks of her in the very highest terms.  Upon review
ing the whole evidence and giving it very careful consideration,
I am unable to come to the conclusion that the charge of adul
tery against the wife is proved. Tt would be a terrible thing for
a Court to find a wife guilty of such a serious offence except

i
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upon the elearest and most unexeeptionable evidenee.  Such
evidenee has not heen produeed in this case as convinees me of
the wife's guilt, 1 observed her demeanour in the witness-hox
very carefully, and T must say that she impressed me as being
entitled to credence in her denials of the charge of adultery
The hushand’s conduet when he alleges he found his wife in
Thomas" bedroom, was so extraordinary as to raise grave doubts
in my mind as to the happening of the event at all. Not a blow
was struck, not an aet done to vindicate the hushband’s honour
nor to punish the seducer, It seems to me that a man could not
have so aeted under such trying cireumstances, and 1 simply
cannot believe that the thing took place. For the purposes of
this application, T accept the wife’s denials of guilt, corrobor
ated as she is by Evan Thomas,

Thomas' evidenee was sought to he shaken by shewing that
he was in fact rooming alone at the time of the alleged adul
tery, he having stated that he had a room-mate, one Griffith
Owens, lodging with him at the time.  Several witnesses were
called who swore that Griffith Owens was not then at the James
strect house as a lodger, namely in April, 1912, Owens swears
that he was, and that he and Thomas worked together every
night and n

irned to their lodgings together in the morning

He says he left the James street house in June, 1912, and not in
April as these other witnesses alle
thing. A Mrs. Edwards, who keeps a lodging-house, was called
by the hushand to prove the contrary, and that Owens actually
left the James street house early in April and went to lodge
with her.  This woman keeps a number of lodgers, and it
would be hard for her to keep track of their coming and going
by memory alone.  She, however, kept a hook to record these
matters, but strange to say, just before heing ealled to give

Thomas says the same

evidence, she destroyed this book and so was forced to rely
upon her memory in giving her testimony. I do not see how
she could, under the eirenmstances, fix this date with any par
ticnlarity or certainty

Pugh was again called and says Owens was not at the James
street house when he came out of the hospital in April, 1912,
and that Thomas was rooming alone. John Thomas, Pugh’s
room-mate, says the same thing, and that Owens had left the
James street house three or four days before Pugh's return
from the hospital and that Thomas occupied his room alone for
three or four days after he left, and until his, Thomas’, hrother

came to stay with him. Now, Evan Thomas ag s with this

except that he puts the month as June instead of April.

I think both Thomas and Owens would be more likely to
remember the time than these other witnesses who conld have
no reason for recolleeting a matter of such perfeet indifference
to them.
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The conclusion | have reached as to the ehild is that neither
the father nor mother are so situated at the present time that
it ought to be taken from its present situation and committed
to either of them. I think that the present arrangement with
the Whalens is an excellent one, and altogether in the best in
terests of the child for some years to come.  These people have
expressed their willingness to keep the ehild under the existing

arrangement made 1

v the mother, and 1 think it will be in the
best interests of the child to sanction such arrangement and
direet that the child remain where it is with the Whalens upon

1 proper written agreement  with John Whalen, containing
suitable covenants and conditions being obtained from him
and I so order, with this condition, that the c¢hild shall not,
without leave of a Judge of this Court, be removed from the

Provinee of Manitoba, or out of the custody of the said John
Whalen Both pareits are to be given right of aceess to the
child at all reasonable times, but not of control over its per
son or domieil

If the father finds himselt in different eireumstances her
after, he may of course, if he so desives, apply again in this
matter, and if at any time John Whalen desires to he relieved
of the custody of and responsibility for the infant, he may apply

to a Judge of the Court for such purpose

The writ of habeas corpus will be discharged and the appli

cation of the husband for the custody of the ehild dismissed
There will no costs to either party
Lpplicalic fused
STEIN v. HAUSER
Naskatchewan Supreme ( t A ands. 1. December 27, 1013
Renigrovs soceries (§ 1T A—20 FITLE TO OR CONTROL OF PROPERTY
I'he control of the property in a chureh will be appr ted to the

use of those members of the congreg:

ed of its founders, they being more properly tl t t
of the trustees than those who have departed from th riginal found
ers’ religious principles, so that where a congregation become dis
entient among themselves, the nature of t iginal instituti nust
one guide the court in deciding between the partic

Free Church of Scotland v, Overte [1004] A 15, 643
Lttorney-General v, Pearson, 3 Mer. 353, 400, 36 Eng. R. 135, 150, a}
plied. |

Ryr o ocnres (S n Riwsnrs  op IAJORITY  AND  MIN
ORITY

Ihe trustees of a church eannot be compelled to transfer the ehurch

property to a majority of the congregation where a majority have

I from the religious principles of the original founders and

1
property in accordance with a resolution of the members of the con
gregation adhering to the original doctrines, and the fact that a con

join: a different seet; the trustees may in such case transfer th
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siderable part of the debt on the chureh has been paid since dis
sentions arn

but hefore e actual severance took place, will not as
sist the secessionists in an action to set aside such transfer

[Free Chureh of Seotland v, Overtoun, [1904] AL A3, 613,
Vttorney-Generval v, Pearson, 3 Mer 100, 36 Eng. R. 135, 150, re
ferred to.)

Actiox to compel the trustees of a church to exeente a deed
of transfer of the church property to the majority of the con-
gregation who had joined a different rveligious body

The action was dismissed.

J.F. L. Embury, for plaintifi's

' M. Anderson, for defendants

NEWLANDS, o The plaintiffs, Frantz Stein, John Banerd,
and Jacob Asman all

that they are the trustees of the Trinity
Evangelical Lutheran Church of Neudorf, and that they bring
this action on behalf of themselves and the members of said con-
gregation. They allege that in the year 1905 the defendants were
constituted the hoard of trustees of said chureh, and, as such
trustees, became the owners of lot 8, block 20, in the townsite
of Neudorf, according to registered plan No. C. 4361, That said
defendants, without the consent of the congregation and with
ont complying with the rules or constitution governing the same
purported to deal with the said land as if it were their own,
and purported to execute a transfer of the same without any
regard to the wishes of the said congregation. They further
allege that, according to the rules of the congregation, a meet
ing was called, and held on March 24, 1913, at which a resolu-
tion was passed requiring the defendants to exeeute a transfer
of said land to the plaintiffs as the prosent trustees of such
church; that defendants, upon being requested so to do, re-
fused to exeente such transfer; and they elaim that the defend-
ants be ordered to exeeute such transfer or that the said land
he vested in the plaintiff's as such trustees

By an amended defence filed, the defendants elaim that they
are the trustees of sueh ehureh and that the plaintiffs represent
a rebellious faction which left said chureh, and joined the Synod
of Ohio, and have unlawfully kept the defendants out of such
chureh; and they ask for an order requiring the plaintiffs and
the other members of the dissenting faction to hand over said
church to them or to the persons representing the original con
gregation

It appears that the Evangelieal Lutheran Chureh in Canada
and the United States is divided into thre

separate and dis-

tinet churches, called respectively the Evangelical Lutheran
Chureh of the Synod of Ohio, of the Synod of Missouri, and of
the General Couneil Synod; and that in addition there are in-
dependent ehurches that belong to no synod; that the doetrine
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of the church of the Synod of Missouri is distinet from that of
the Synod of Ohio and the General Council Synod. A church
belonging to a particular synod can only eall a pastor belonging
to that synod, but an independent church ean call a pastor be
longing to any or no synod, as the congregation may decide
The ehurch in Neudorf did not belong to any synod until that
part of the congregation which is represented by the plaintiffs
joined the Ohio Synod in July or August, 1911, When I say
that this church did not belong to any synod, I mean that it was
not a voting member of a synod, that it had never made a for

mal application to be admitted to and had been aceepted as such
a member of a synod. When the Neudorf church was first
formed the members all belonged to the Missouri synod; their
pastor belonged to that denomination ; and some of the furniture
of the church came from a church which had formerly existed
some five miles south-cast of Neudorf and which was a ehurch
founded by the Missouri synod.  There is no question about the
fact that originally this church had no connection with the
Synod of Ohio or the General Couneil Synod ; and the first ques
tion which I have to decide is, was the church an independent
congregation, or was it a congregation or a mission church
founded by the Missouri Synod or by members of that hody
for the propagation of that particular faith?

According to the evidenee, an independent congregation
could join any synod, and such action, I assume, would be gov
erned by the majority of the members, while a congregation I
longing to or formed by a particular synod could only leave that
synod and join another professing a different doetrine hy un
animous consent of the members

The original members of the Neudorf ehureh had belonged to
the church which was five miles south-east of the town of Neu
dorf, which church ecased to exist when the railway came into
Neudorf, and the Neudorf church was then formed. The ori
ginal church had a constitution in writing which was signed

by the members, and this same constitution was adopted hy the

members of the Neudorf church, the members acknowledging
their signatures thereto before the pastor. This constitution
does not mention any synod, but gives the name of the church
as “*The Lutheran Trinity Congregation of Neudorf.””

At the trial, Jacob Armbruster and George Counselman
swore that the congregation formed was an independent econ
gregation, that the Rev, Mr. Schimmelfennig, the pastor, wanted
them to belong to the Missouri Synod, but they refused; and in
reply they swore that the congregation refused to accept the
lot in question on the condition that the congregation was to
belong to the Missouri Synod.

On the part of the defendants, Phillip Hack and Martin
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Armbruster, swore that the church was to belong to the Mis-
souri Synod, that the Rev. Mr. Schimmelfennig bought the lot
in question with his own money and gave it to them to build a
Missouri church on, and they aceepted same on those conditions,
The Rev. Mr. Schimmelfennig swore to the same.  Adam Kra-
henbil swore it was to be a Missouri chureh and that he took the
subseription list around to the people and asked them to sub-
seribe to build a church for the Missouri Synod: and they all
swore it was not to be an independent church.  Fred Hack, sen.,
swore that he gave two loads of stone towards the building of
the chureh as a Missouri chureh.  Several of these witnesses
also swore that the Missouri Synod paid the pastor’s salary for
two years. The corner stone was laid and the chureh dedicated
by the Rev. Mr. Schimmelfennig and another pastor, both of
whom belonged to the Missouri Synod. On August 14, 1905,
the following resolutions were passed :—

It was unanimously

« to eleet Phillip Hack, Phillip Hauser, and

Martin Armbruster as trostees and elders of the congregation

Resolved, to petition the president of the Minnesota distriet for aid in

building a church in Newdorf.  The congregation I that a church

is agre
r be erected on the
building place purchased by the Rev. Hermann Sehimmelfennig.  The cost
not to exceed $1.200,

B0 x50 . shall, if the Lord is willing, yet in this ye

As pastor, Mr. H. Schimmelfennig, shall be called, with the eondition
that the synod bring up the salary for two years more,

The synod in question was the Missouri Synod. The follow-
ing is an extraet from the minutes of a meeting of the congrega-
tion held on January 31, 1906 .—

Then the statutes were read in the English language.

Thereupon it was (¢

ided) to have the congregation incorporated
according to these statutes.

The time set for the de

tion of the church was February 25, 1906
Therenpon. the congr

tion resolved, with a motion made by Rev,

¥, to be ealled as

Seliimmelfennig, that Rev. John Moebius, now in Calgs

the pastor of the congregation in Neudorf, and Rev. Schimmelfennig to
set up the written eall, but with the conditions that the Mission Board
pays the salary for the next two years, because when the church building
which comes to 1,500, the congregation is financially too much engaged.
There is also a large mission field to the north to be looked after. With
natural products the congregation will provide for

Iy and horses,

Ihe congregation also decides that the altar furnishings and hymn
books shall be taken out of the old church: also the chair for the minister,
the altar, in short, all movable things. The things shall be used in the
new church and shall remain in the eare of the congregation.

The Mission Board in question was of the Missouri Synod.

From the evidenee 1 am of the opinion that all the original
members of the congregation belonged to the Missouri Synod,
and that the church was built and dedicated as a mission ¢hureh
of the Missouri Synod and not as an independent ¢hureh

BE 0.
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I'pon this finding of facts the law is quite plain.  In Freo
Church of Scotland v, Overtoun, [1904] A.C. 515, it is laid
down by Lord Davey, at p. 643, as follows:—

The law on this subjeet is free from doubt. It has been settled by

15 decisions of the Courts, both in Seotland and in England, and

numer
has been aflivmed by judgments of this House. The case of Craigdallic v
Vikman, 1 Dow. 1,1 i
In the
House pr

2 hl at 530, 341, came twice hefore this House,

« Lord Eldon thus stated the principle on which the

When this matter was erly before the House we
acted upon this prineiple, that if we could find out what were the religions

principles of those who originally attended the chapel we should hold the

building appropriated to the use of persons who adhere to the same re

ligious principles.”
by the former ju

And after stating the result of the inguiries dire

wnt, Lord Eldon said: “Supposing that there is a divi
sion of religious opinions in the persons at present wishing to enjoy this

building, the question then would be, which of them adlv

wd to the opinions
of those who had built the place of worship. and which of them differed
from those opinions?  Those who still adhered to those religious principles

bei as the eestuis que trust of those who

g more properly (o be conside

held this place of worship in trust, than those who have departed alto

gether from the religious principles of those who founded this pl

may so express it

«l in 1817, 3
Mer. 353, at 400, 17 R.R. 100, 101, and therefore between the two appeals
in the Craigdallic case, Lord Eldon, rveferring to that ease, expounded the
“But if,” he
the other hand, it turns out (and 1 think that this point was settle

In an English case (Attorney-Giencral v. Pearson) decic

principle acted on by the House, more aid, “on

ina
case which lately came before the House of Lords by way of appeal out of
Scotland), that the institution was established for the express purpose of

form of religious worship, or the teaching of such partienlar doe
trines as the founder has thought most conformable to the prineiples of
the Christian religion, 1 do not apprehend that it is in the power of in
dividuals, having the management of that institution, at any time to
alter the purpose for which it was founded, or to say to the remaining
members, ‘We have changed our opinions—and you, who assemble in this
place for the purpose of hearing the doctrines, and joining in the worship
preseribed by the founder, shall no longer enjoy the benefit he intended
for you, unless you conform to the alteration which has taken place in
our opinions.” In such a case, therefore, I apprehend—considering it as
settled by the authority of that I have already referred to—that, where
a congregation become dissentient among themselves, the nature of the
de for the decision

original institution must alone be looked to as th
of the Court, and that to refer to any other eri
the existing majority, would be to ma stitution, which is
altogether beyond the reach, and inconsistent with the duties and char
acter, of this Court,

as to the sense of

e oanew

My Lords, 1 diselaim altogether any right in this or any other eivil
Court of this realm to discuss the truth or reasonableness of any of the
doctrines of this or any other religious association, or to say whether any
of them are or are not based on a just interpretation of the language of
Seripture, or whether the contradictions or antinomies between different
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statements of doctrine are or are not real or apparent only, or whether
d
te Being, or any similar question,
The more humble, but not useless, function of the civil Court is to deter

such contradietions do or do not proceed only from an imperfect
finite

meeption of a perfeet and infi

mine whether the trusts imposed upon property by the founders of the
trust are being duly observed. | appreciate, and if 1 may properly say

so. | osympathize with the effort made by men of great intellige and

sound learning to escape from the fetters forged by an earlier generation

But sitting on appeal from a Court of law, I am not at liberty to take
any such matter into consideration.

“The question in each case is, What were the religious tenets and prin
“iples which formed the ho

of union of the associntion for whose benefit

the trost was ereated? 1 do not think that the Conrt has any test or
touchstone by which it can pronounce that any te

forming part of the
body of doetrine professed by the association is not vital, essential, or
fundamental, unless the parties have themselves declared it not to be so
The bond of union, however, may contain within itself a power in some
recognized hody to control, alter or modify the tenets and principles at one
time professed by the association.  But the existence of such a power
would have to be proved like any other tenet or principle of the assoeia
tion.”

The trouble which arose in the congregation occurred in
1906 between the pastor, Rev. Mr. Schimmelfennig, and a por
tion of the congregation over an accounting of the money col-
leeted for the building of the chureh, and they locked him omt
of the chureh and ealled Rev. Mr. Willing, who belonged to the
General Couneil Synod, and he got the congregation to sign a
constitution which adopted the doetrines of the General Coun
cil.  Subsequently, when the Rev, Mre, Sehmidt came, the con
stitution was changed to the Ohio Synod, and in 1911 the con
gregation joined that synod.  Durin Il this time, however, a
number of the members of the congregation remained faithful
to the doctrines of the Missouri Synod, and were ministered to
until 1908 hy the Rev. Mr. Schimmelfennig in their houses
They were then withont a pastor until the Rev, Mr. Wetzstein
came,  During all this time five members of the original con
gregation remained faithful to the Missouri doetrine, A con
siderable part of the debt of the church was paid after the
trouble arose, but as it was all paid before the congregation
Joined the Ohio Synod, T do not see that that faet ean help the
plaintifl's

On February 11, 1913, that part of the congregation re
presented by the defendants beeame incorporated under the
name of “The Evangelieal Lutheran Trinity Congregation, 1,
A.C, Neudorf, Saskatchewan,”” and in the constitution an-
nexed to the declaration of incorporation it is stated that the
name of the congregation shall be **The Evangelical Lutheran
Trinity Church of the Synod of Missouri, Ohio, and other States
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at Neudorf, Saskatchewan.”  This is the official name of the

Missouri Synod.
On February 25, 1913, the defendants transferred the lot

in question to the above-named corporation.  This is in alleged
complianee with the resolution of January 31, 1906: ** There
upon it was decided to have the congregation incorporated ae
cording to these statutes,”

As the ehureh as incorporated
I do not consider this a hreach of trust

There will therefore be judgment for the defendants with

s the one originally formed,

Costs,

Action dismissed

KENNY v. RURAL MUNICIPALITY OF ST. CLEMENTS.

( Decision No. 2.)

Manitoba Court of Appeal, Howell, CJ M. Richards
Cameron, JJ A, Deecmber 26, 1913

(fH G320 LAABILITY  FOR DAMAGES

1. MUNICIPAL CORPORATIONS
vor pren - Backisa e

FAILURE TO PROVIDE SUFFICIENT 00U TLED
OF WATER

A rural municipality s answerable in damage for o failure o
ditelh opened by it adjacent to the

provide a suficient outlet for a
ed up and inundated

plaintils land, by reason of which water back
the land so as to destroy the fertility thereof, and render it useless
for enltivation

| Kenny v, Rural Municipality of St Clements, © DL 300, aflivmed
on this point; see also Metiuwire N, Township of Brighton, 7 DLR

314.)

20 Warenrs (S D05)—Froomsa pasos (OVERFLOW FROM AN INSUEFI
CIENT DRAINAGE DITCH

D
by the
wity, on the basis of the
pssessed inoone lump sum for all time: the

Ttural lands
v small cap
riy aflected

should e awarded for the ling of ag
struction of a municipal draninage diteh of 1
diminished value of the pr

and’ should I judgment
should not be limited to damages for the deprivation of the use of the
landowner of his

soil for a limited period with a reservation to the
remedy for further damages in the event of the municipality not
remedying the defeet in the meantime

Arrean by the defendant from the decision of Maedonald
J., Kenny v, Bural Municipality of St Clements, 4 DLR, 304

The appeal was allowed in part

k.M. Denmistoun, K.C., and 6. T, Baker, for the defendant

F. Heap, and K. B. Stratton, for the plaintif?

The judgment of the Court was delivered hy

CameroN, J.A The plaintift is the owner of the half of
the quarter seetion referred to in the pleadings, and brings this
action to recover damages for the overflowing of part of her
property hy water diverted thereto and colleeted thereupon as

-~
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the result of a diteh construeted by the defendant muniei-
pality insufficient (it is alleged) in size and capacity to carry
away the waters brought down by it. The facts are set out in
the judgment of the learned trial Judge, who found in favour
of the plaintiff, and who estimaied the damage to the plaintiff at
$700 on the hasis of the loss to her from the non-user of the
soil and the loss of hay for five years, commeneing with the year
1907, ““leaving the plaintiff to her further remedies for such
depreciation and further loss, should the municipality fail to
edy the trouble.”

I entertain no doubt that, on the facts established, and the
law applicable thereto, the plaintiff is entitled to recover. But
I submit, with deferenee, that the learned trial Judge proceeded
upon a wrong prineiple in fixing the damages in the manner
above indicated, and that the true measure of damage in this
case is the diminished value of the property affected.  There
should, therefore, be no severance of the eauses of aetion, he

cause the depreciation of the land is the only factor that is to
be considered in estimating the damage for the recovery of
which the action is brought. The evidence on this hranch of
the case is somewhat seanty and unsatisfactory, but we are
called upon to deecide, and must decide, on what is hefore us,
I think the land to be considered is the whole of the cighty acre
farm, and not the thirty-three acres only that are immediately
affeeted, and are rendered practically of little (if any) value
for farming purposes. In reading the evidenee, it is plain
that the value of the whole property is injuriously affected to
a considerable degree by the flooding of that part of it immedi
ately affeeted, and that the property has been rendered sub
stantially less valuable for farming purposes

In my view of the facts as established at the trial, 1 would
fix the damages at £300.  The judgment entered must therefore
he varied accordingly, and the amount so entered must be taken
as in full of the plaintiff’s elaim for damages as et forth in
her pleadings

The plaintiff should have the costs of the trial as ordered
by the trial Judge, but there will be no costs of this appeal

Judgment varied
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BREMNER v. BRAUN
Vberta Supreme Court, Beck, J.  December 26, 1913

1. ArPEAL (§ 1HI—T76)—STAY PENDING APPEAL

A defendant appealing from a decision against him at the trial
has, under the Alberta practice rule 510, a primd facie right to a

the hearing of such appeal. on terms

stay of proceedings pending

within the diseretion of the court

APPLICATION to stay proceedings pending the hearing of
an appeal

The application was granted

M. P. Paul, for defendant

H. H. Parlee, K.C., for the plaintiff

Brek, J This is an application to stay proceedings pend
ng ;||x|w;|]

I tried the ease and gave judgment for the plaintiff. |
stayed proceedings for thirty days to permit the defendant to
decide whether he would appeal.  He has served his notice of
ippeal and now applies for a stay of proceedings till the ap
peal is disposed of, submitting to give the bond of a gunaranty

company for the payment of the judgment debt and costs and
interest in the event of his appeal being unsuecessful. I think
I should make the order asked for on these terms

The order was opposed by Mr. Parlee, K.C' He eited
Barker v. Lavery, 14 Q.B.D. 769 and other cases decided under
English order 58, rule 16, which corresponds with our rule 513

I deeline to follow the English decisions mainly because of
our rule 510, to which there is no corresponding English rul

Rule 510 is as follows

When notice of motion for a n trinl or notice of appeal has boen
served, the furt eedin on t ver finding, order or judgment
may be stayed or in part until the decision on such motion or
appeal by the Court or by the Judge who presided at the trial on such
terms as the Court or Judge may think fit

This rule comes first, and is positive and enabling, and sug
gests a primda facie vight to a stay on such terms as the Court
or Judge may think reasonable and just. As I have pointed ont
no corresponding rule appears in the English rules, they con
tain only a rule corresponding to rule 513, which is negative

and restrietive, and, standing by itself, throws ti urden on
the appellant of bripging himse!T within the exeeption stated
in it. Furthermore, | disapprove of the praet of making a

distinetion between the judgment debt and the costs and re
quiring the costs to be paid with or without an undertaking hy
the solicitor receiving them to repay in case his elient is in the
result called upon to refund them. My view in this respeet ae

cords with that of some at least of my brother Judges

Application granted

Statement

Beck, 1,
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MAN. Re BUCHANAN.
KB Manitoba King's Bench, Galt, J December 18, 1913
1913 1. Promisirion (§1V—15)-—APPEAL BY INFORMANT FROM DISMISSAL OF

ACCUSED ON SUMMARY TRIAL—DEFECT OF JURISDICTION,
Prohibition lies to prevent a County Court entertaining an appeal
launched by an informant from the decision of
distaissing on summary trial a charge of an indiets Tence, on the
ground that no appeal lies: and the prohibition motion is properly
brought as soon as the notice of the proposed appeal has been filed
in the inferior court to which the appeal is taken

Proummrion (§ 11—-5)—ADEQUACY OF OTHER REMEDY—RIGHT TO APPLY
FOR RELTEF TO TRIBUNAL T0O BE PROMIBITED.

That objections to the jurisdiction of a court to entertain an ap
peal may be raised on the hearing will not prevent the granting of a
writ prohibition against such tribunal by a superior court.

[ Mayor of London v, Cox, LR, 2 H.L. 239, followed.]

b CONTINUANCE AND ADJOURNMENT (§ [—2)—FoR CROSS-EXAMINATION
WHEN REFUSAL JUSTIFIED,

e court hearing a prohibition motion has a diseretion to refuse
an adjournment for the purpose of crossexamination upon an afli
davit, where the adjournment would be against justice

I Areean (§1¢ 25 ) = JURISDICTION —CRIMINAL CASE—SUMMARY TRIAL

BY MAGISTRATE—SECRET CoMMISSIoNs Acr, 89 Epw, VI (Can.)
oH X

Where a prosecution before a police magistrate for an offence under
the Secret Commissions Aet, 80 Edw. VIL (Can.) eh. 33, is brought
as for an indietable offonee and is tried on the defendant’s eleetion
under the Summary Trials clavses of the Cr. Code, 1906 (Part 16),
and the charge, while triable in either method, is not bhrought under
the Summary Convietions clauses of the Code (Part 15
no right of appeal by the pre

there is
sentor from the dismissal of the charge

Aprricamox on behalf of the aceused R. A, Buchanan, for
prohibition to His Honour Judge Ryan at the County Court,
Portage la Prairie, in respeet of the appeal of one Bannerman,
an informant in certain Police Court proeeedings.

The application for prohibition was granted.

H. W, Whitla, K.C., and M. Hyman, for Buchanan.

W. Hollands, for the informant.

Galt, 1 Gavr, J. (oral It appears that an information was laid
by Bannerman against Buchanan for an offence under the
Seeret Commission Aet, 89 Edw, VIL (Can.) ¢h. 33, The
matter was tried on several days before A, L. Bonnyecastle, pro
vineial police magistrate, and on Oectober 27, 1913, the charge
was dismissed.  An appeal was lodged by the informant against
the magistrate’s decision, and notice of appeal was given for the
case to be heard at the County Court, Portage la Prairie, com-
meneing on December 22

Buchanan now applies for prohibition, directed to His
Honour, Judge Ryan, in the County Court, upon the ground
that there is no appeal from the said dismissal of the complaint
by the said police magistrate.,

* magistrate
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It is admitted by the parties that if this trial was a summary
trial of an indictable offence under Part 16 of the Code, there
is no appeal, but if, on the contrary, it was a summary convic-
tion under Part 15 of the Code, there is an appeal

Evidence has been produced upon affidavits by both par
ties. Buchanan states that,

7. At the tria! of the said charge, the said magistrate, A. L. Bonny
castle, Esq., called upon me as the accused to eleet as to whether I should
take a jury trial or be tried summarily before him, the said magistrate,
on the said charge, and 1 duly eleeted to be tried by the said magistrate
summarily for the offence as laid in the said charge

8. At the time of my election aforesaid I verily believed that T was

being tried fo

n indictable offence, and | submitted to the jurisdietion

of the magistrate and agreed to be tried by him

In answer to the application for prohibition, an affidavit is
produced by Mr. R. A, Bonnar, KA., who acted as counsel for
the said Bannerman, and he states, amongst other things, as
follows

§. That 1 was well aware of the fact that an appeal would lie in t
first instance, and after a consultation with my client, we came to the
conclusion that it was better to have the accused tried in a summary con
vietion manner, so that an appeal would lie
vself and 11, W. Whitla, K.

appeared for the accused, that the trial should be that of a summary «

3. That it was agreed between 1

vietion trial

6. That 1 was in Court when the trial started, and the aceused was not
put to his election as to whether he should be tried by a jury or the
magistrate, during said trial or prior to said trial, or in my presence
or while the Court was sitting on said ecase, but on the mtrar the a
cused was simply asked by the magistrate, whether he pleaded guilty or

not guilty, to which the cused replied, not guilty

Other affidavits were also put in, in reference to the matter
but in view of the strong statement which was made by Mr
greement with Mr. Whitla, |
allowed the matter to stand over until the earliest possible time
when an affidavit could be obtained from Mr. Whitla, then en
gaged on professional business in the eity of Ottawa. Mr

Bonnar respeeting the alleged

Whitla's business having terminated sooner than the parties
contemplated, he returned to Winnipeg, and yesterday made an
affidavit practically contradieting Mr. Bonnar's affidavit in
every material respe

It is extremely regrettable that such a state of affairs should
appear before the Court, these conflicting statements made by
eminent counsel, but I have no hesitation whatever, after read
ing the material filed before me, including an affidavit made by
Mr. Bonnycastle, and especially the information itself, which
sets out the election of the accused in the manner he himself

has mentioned, in accepting the statement of Mr. Whitla in pre

o
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ference to that of Mr. Bonnar, as to what really took place.
Mr. Hollands asked for an adjournment in order to cross-ex-
amine Mr. Whitla upon his affidavit, but I permitted this cross-
examination to take place before me, and Mr. Whitla was cross-
examined accordingly.

The ease does not rest there, so far as the applicant’s posi-
tion is concerned, we have a copy of the information which is
part of the record of the Court in connection with this matter
before us here, and it shews that the Court made to the accused
the statement as contained in sub-see, 2, see, 778 of the Criminal
Code, 1906, and the prisoner thereupon consented to being tried
summarily and pleaded not guilty. 1 should doubt very much
that in the face of such a statement as that upon record pro-
duced from the Court, especially when verified by an affidavit
of the man himself, who made the eleetion, whether any arrange-
ment which might be made between counsel beforehand, could
possibly be allowed to interfere with the rights which the aec-
cused person would have under the record as it appears. 1 ean-
not help feeling that Mr. Bonnar must, in some way or other,
have diseussed this matter previously with his own elient, or
possibly a partner, and now imagines it was with the counsel
for the accused.

Mr. Hollands has produced an affidavit from one Fred J.
Shaw, special agent for the Canadian Northern Railway Co.,
who produced from the police magistrate, the receipt for %25
to cover the cost of the proposed appeal.  The reecipt sets forth
a recital that the complaint heard by the magistrate was ** for
a summary conviction offence,”” and Mr. Hollands relies upon
this as being evidence that this was in truth the form of trial.
At the same time, Mr. Hollands admits that this lengthy reccipt
was drawn up in his own office, and all the phraseology of it
was prepared there.  As far as 1 ean see, all the magistrate
would be interested in would be to see that a receipt was given
for the $25. An affidavit was then prepared to be worn to hy
Mr. Bonnyeastle, and this affidavit has been tendered and re-
ceived by me as evidenee, in spite of the ohjection raised by
Mr. Hollands that he desired to have the liberty of eross-exam
ining Mr. Bonnyeastle upon it, pursuant to rule No. 474 in the
King's Bench rules,

I am not satisfied that the matter with which I am dealing,
is an “‘action or proceeding,”” within the meaning of the rule.
When this matter came originally before me, it was explained
by counsel on hoth sides, that if the appeal went on, witnesses
would have to be procured from a long distance, and it would
not be possible to procure their attendance in less than several
days before December 22, for which the notice of appeal w
given, In order to oblige the parties, I fixed a day to dispose
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of this matter, and, as a matter of faet, I have adjourned the MAN.
trial of a ease on which I am engaged, for the purpose of hearing KB
and disposing of this particular motion. I think there must be 1013
some latitude in a Judge hearing motions of this nature, not to —
. allow ud,iuunnuunﬁ or postponements, where it would appear ““l"{"’\“_
to be contrary to justice to allow them. i
{ 1 feel quite satisfied that this man, Buchanan, made his Gait, 7
election, the record of the Police Court shews that he did so,
and I do not think that any cross-examination which Mr. Hol-
lands might make of the magistrate, Mr. Bonnyeastle, would
affect my decision in the slightest.
But it is argued by Mr, Hollands that the County Court
Judge would have power to deal with this matter when the ap
peal comes up before him, and for this reason it is improper
that 1 should do so. I do not agree with this contention. |
will not take up time by going through several passages which
are contained in Curlewis & Edward’s Law of Prohibition
In the chapter on “*Quia Timet™ Applications, commencing on
page 373, the learned editors shew that it is quite proper to
1 prohibit an appeal or other proceeding of an inferior Court
where the applicant establishes a defeet of jurisdietion. 1 refer

%

i

k

|

especially to pp. 381 to 387, At the top of p. 386, from one of i ‘
4

2

é

the judgments | quote the following:

The course o fendant where the Conrt is without jurisdiction

is two-fold.  He n
tion before the ease comes on in the Distriet Court, or he mav oo hefore

con that ground apply to this Court for a prohibi

the Distriet Court either actually or by awaiting its decisions

And on page 387:

The rule is clearly laid down in Mayor of Lowdon v, Cor, LR 2 111,

o that where want of jurisdiction is apparent upon the face of the

ceedings, prohibition

goes at any time after service of the process

e, a8 soon as the jurisdiction of the inferior Conrt is asserted. 1t does

not matter what the « redding is: as soon as it is filed the

proceedings are begun, and if the want of jurisdietion appears on the

face of them, any person may apply to restrain the Court from further

proceeding.

In the present instance, the informant has served his notice
of appeal, and under the statute on that bhehalf, he must have
filed it hefore serving it.

I think nothing is wanting to shew that the appeal has now
been launched, before the County Court Judge, and as | con
sider that there is in this case, no appeal, 1 think the prope
course is for me to grant the order of prohibition. The appl
cant is entitled to his costs of the motion.

Prohibition ordered
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HODGSON v. COWAN
Naskatchewan Supreme Court, Elwood, J. December 24, 1913,

L DENTISTS (8 1) —RIGHT 10 PRACTISE-——ADMISSION TO DENTAL COLLEGE
—~REQUIREMENTS OF COUNCIL—VALIDITY,

The fact that sub-see. (d) of see. 3 of the Dental Profession Act,
R.S.S. 1909, ¢h, 108, relating to the admission to the College of Dental
Surgeons of graduates of recognized dental colleges of the United
States, prescribes that applicants shall satisfy the college council as to
their qualifications and pass the final examination preseribed by the
college for registration under the Act, does not prevent the couneil
from adopting a by-law requiring such applicants to submit, as part
of the final examination, a certificate shewing an edueational standing
equal to the junior matriculation, or to pass an examination before the
president of the University of Saskatchewan in respect thereto.

ONSTITUTIONAL 1AW (§ 11 A 5—234) —FEQUAL PROTECTION AND PRIVI
LEGES—DENTISTRY —REQUIREMENTS AS TO PRACTICE—DISCRIMINA-
TI0N

©

That a by-law passed by the Dental Council under the provisions of
the Dental Practice Act, RS.S

1909, ch. 108, respecting examinations
for admission to the Dental Col

exempted from examination den
tists already practising in Sask wan is not an unjust diserimina
tion which would invalidate the by-law.

Kruse v. Johnson, [1808] 2 Q.B. 01, specially referred to.]
I )

AcTioN against the Saskatehewan Dental College for refusal
to register the plaintiff as a member thereof.

The action was dismissed

J. F. Frame, for plaintiff,

H. F. Thomson, for defendants,

Erwoon, J, :—At the trial it was admitted, and the evidence
shewed, that the plaintiff is and was during the times hereinafter
mentioned a graduate of the Baltimore College of Dental Sur-
gery, and that this college is a recognized school or college of
dentistry in the State of Maryland, one of the United States of
Ameriea, and that at the time of the making of the application
hereinafter mentioned the plaintiff satisfied the couneil of the
defendant college of such qualifications.  The defendant college
is a body corporate incorporated under the Dental Profession
Act, being ¢h, 108 of the Revised Statutes of Saskatchewan, 1909,
On or about December 13, 1912, the plaintiff applied in writing
to the seeretary-treasurer of the couneil of the defendant college
to be permitted to write on the final examination preseribed in
pursnance of see. 3, sub-see. (d) of the above Aet, and at the time
of making said application paid to the said seeretary-treasurer
the sum of $25, being the fee pres

ribed for such examination.

On or about December 26, 1912, the said secretary-treasurer noti-
fied the plaintiff that before he could take such examination he
would be required to either produce certificates shewing an edu-
cational standing equal to the junior matriculation or pass the
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Junior matriculation before the president of the Saskatehewan
University as required by by-law 6a of the defendant college. In
consequence of this letter the plaintiff requested the defendant
college to return to him the %25 examination fee, and the defen-
dant college did return this examination fee. 1 am of opinion
that the letter to the seeretary-treasurer to the plaintifft was equi
valent to notifying the plaintiff that he could not take the final
examination without complying with the requirements of hy-law
6a, and that the plaintiff was justified in treating and did treat
that letter as a refusal to allow him to take the examination
without complying with that hy-law. By-law 6a is as follows:

All applicants for final examination, who have graduated sinee January
1, 1010, shall be required to submit to the President of the University of
Saskatchewan as part of the final examination, certificates shewing an edu

cational standing equal to junior matriculation or pass the junior matrien
lation Iy

ore the president of the Saskatehewan University, and the presi
dent of the Saskatehewan University is hereby appointed examiner of this
council for this part of the final examination

In addition to that by-law there are other hy-laws of the defen
dant college which, 1 think, are material to this action, and which
are as follows:

1) It is hereby provided that when a person wishes to enroll as a
student of dentistry in the Provinee of Saskatehewan, Canada, he shall
(1st) present to the seeretary of the Dental College the ecertifieates re
quired by law, together with a declaration by himself and a declaration by
his preceptor in the form preseribed by the Board, and (2nd) ente: inte

an agreement with a duly qualified practitioner and sign articles of agree

ment (as approved by the board of examiners) in triplicate: forwarding

one to the seeretary of the college, together with the enrolment fee of ten

dollars. On receipt of fee and articles of agreement by the secretary, a cer

tifieate of matriculation shall be granted, his time to commence from the

date of issue of eertifieate of registration

(2) To obtain a certifieate of matriculation in the Dental College of
Saskatehewan, the candidate must forward to the seeretary of the college,
with the preseribed fee, an official eertificate of having matriculated in
some Canadian University, established by authority of any Aect of the
Parliament of Canada or of the legislature of any provinee of the Dominion
of Canada A\ second-class certifieate with two languages, one of which
is Latin, will be aceepted in lien of the above (university matrienlation
certificate)

(3) The student having matrienlated as above, will enter into inden
tures with a licentiate of Saskatehewan for four years. Blanks for this
purpose will be furnished by the secretary in triplic
is to be returned to the seeretary to be filed in his off

one copy of which
within thirty days
of the signing of said indentures. The articles require that the whole of
the four years be spent as a bond fide pupil in the office of his preceptor,
exception only being made for such time as the student shall be
the study of dentistry at a reputable college.

red in

(3a) All applicants for license other than those possessing certificate of
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| SASK. registration from the

Dominion Dental Council are vequired to pa an
examination on the following subjects; histology and physiology, bacteri

f 8.0
i 1913 ology and pathology, at end of secomd vear; materia medica and therapen
e ties, medicine and surgery. ethies and jurisprudence, at end of third year

Honasoy wnatomy, chemistry, metallurgy and phy
:

] ¢ dentistry, orthodontia
: CowaN

sies, operative dentistry, prosthetie
anasthesin and physieal diag

m all other sub

jeets final, end of fourth year: and to perform o)

rati before the ex

Slecod. J aminers, to exhibit specimens of his skill as a mechanieal dentist, and, if

ealled upon, to construet practical cases in the presence of an examiner

| It was contended on the part of the plaintiff that the only

examination which the defendant college had power, under see
b, sub-see, () to set was the examination on the

stthjeets set
forth in by-law 3a;: that an

examination on these subjeets is
the only examination which is preseribed for those who take the
examination under see, 3, sub-see. (a); and that the examination

under sub-see. (/) must be the same as that under sub-see. (a

of the opinion that this ground is not well taken

It will be noticed that sub-se a) of see. 3, and which applies

to those who have been articled and employed

I am, however

as students, r
| quires them to pass such examination as required by the couneil
of the colleg Under sub-see. (d

however, the applicant is
to pass the final examinations preseribed by the colleg

for registration under the Aet. The wording of the two sub

seetions, it will he notieed, is quite different; in the one case it

is pass such examination,” and in the other

case, pass the

final examinations for registration under the Aet.”” It

will T

noticed that the plural in the latter case is used. There
striction in sub-see, (d

IS No

placed upon the college or the conneil of
the college, and T am of the opinion that they were not restricted
.‘ by that sub-section to requiring applicants to take the same ex

amination as is taken by those under sub-see, (a See, 3, sub

t
1 see. (d) in actual words contemplates the conneil preseribing

the examinations to be taken. The concluding words are, *‘ pass

the final examinations preseribed hy the college for registration

under the Aet.” See. 25 provides that the council shall have

authority, among other things, to preseribe the currienlum of
students, the intermediate and final examinations to passed hy
such students

See, 28 seems to me to give power to the council to determine

what the examination shall be, and does not

confine it to the
final examination for students. It savs

The council shall also have power to examine candidates applying for a

| license under the provisions of see. 3 of this Act and to make all regulations

necessary for the conduct of such examinations and to appoint such times

and places therefor as they may deem fit

That section eannot simply mean that the couneil shall act as
examiners, because see. 30 gives power to appoint a board of ex

la

an

wl
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aminers to examine all candidates,  If it were intended by the SASK
Aet that the examination for students and under sub-see, (d SO
should be the same, it would appear to me to have been unneces 1913
sary to have included see. 25, hecause see. 25 and the halanee of
) the Aet gave the council ample pow It, therefore, s
me that see. 28 means that the couneil shall have power
) seribe what the examination shall e nd does not mean that the ;
examination under sub-se 7} st be the same as under sul
N a
It was oh e 1 ould to compel ndi
under sub-sed L 30 e I do not agre ith this
contention. By-law 6a provides that as part of the final «
nation the applicant shall produee evidene POSsessing an
edueational standing equal to junior matriculation examination
or where the ‘|.’.1vm‘ s required to pass ‘ nior 1
tion the president of Saskatchewan [ 'niversit s i d
iner for this part of 1l Sl tion. It is
mation I'he evidenee of educatio wh ion. o ‘ tna
passing ol junion wtrienlation 18 the ense v I s simply a
part of the examination, Just as p ng h irious sub s
n hy-la b 18, each, part of tl ni Hnation
It was further objected that vl b s mvalid becanse it
diseriminates between those have graduated elor nd
those who have graduated sinee nuary 1, 1910 objeet of
the Dental Profession Aet is to seeure properly qu ied den
practitioners within the provine nd h that oh)e now
to preseribe a course of instruction and examination imd 1o
provide for the registration of such persons as are entitled
praetise, so that the publ i be informed thereof and to pro
hibit persons not so registere rom practising the profession of
entistry Fhe objeet of hy-l Oa 18, Inmy opinion, to raise t
standard of the profession and to fix a date for compelling all to
possess an educational qualification cqu nt to junior matricu
A lation It is quite true that those who have graduated prior to
‘ 1970 are not required to possess that edueational qualification, hut
It may ell have been considered by the framers of the hy.l

!
that the additional length of time that such graduates would
wve actually practised their profession might have heen consid
ered as making up for any deficieney in edueational qualifi
tion, and that it would he a hardship for those who had pra
1

for some \.||\'.-|v:\‘1‘y- 1
In Kruse v. Johnson, [1808] 2 Q.13 91, at 99, Lord Russel
of Killowen, (*.J,, says
Put, when the Court is ealled upon t ler the by-laws of public r
presentative bodies elothed with the ample anthority which I have deseribed
and exercising that authority a mpanied by the che and safeguards

which have been mentioned, T think the nsideration of such by-laws ought

i e
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to be approached from a different standpoint.  They ought to be supported
if possible. They ought to be. as has been said, “benevolently” inter-
preted, and eredit ought to be en to those who have to administer them
that they will be reasonably administered. This involves the introduction
of no new canon of construction. But, further, looking to the character of
the body legislating under the delegated authority of Parliament, to the
subject-matter of such legislation, and to the nature and extent of the
authority given to deal with matters which concern them and in the man-
ner which to them shall seem meet, T think Courts of justice ought to be
allowed to condemn as invalid any by-law, so made under such conditions,

on the ground of supposed unreasonableness,

(At page 100): A by-law is not unreasonable merely because partien
lar . = may think that it g

s further than is prudent or necessary or
convenient, or because it is not

ompanied by a qualification or an exeep
tion which some Judges may think onght to be there. Surely it is not too
much to say that in matters which directly and mainly concern the people
of the country, who have the right to choose those whom they think hest
fitted to represent them in their local government bodies, such representa
tives may be trusted to understand their own requirements better than
Judges, Indeed, if the question of validity of the by-laws were to be deter
mined by the opinion of Judges as to what was reasonable in the narrow
sense of that word, the e

es in the books on this subject are no guide;
for they reveal, as indeed one wonld expect, a wide diversity of judicial
opinion, and they lay down no principle or definite standard by which rea-
sonableness or unreasonableness may be tested.

See also Biggar's Munieipal Manual, 330,

If this rule or bhy-law should he held to be invalid for unrea-
sonableness or for diserimination, it would seem to me that every
time the council changed its eurriculum some objection might
he made on the ground that it diseriminated against some person.
Here all within the same class are required to take the same ex-
amination, that is, all who are graduates sinee 1910, it does not
matter from where, are required to take the same examination.
On the other hand, and in another class, those who graduated
prior to 1910 do not have to take the junior matriculation por-
tion of the examination. See. 24 of the Act is as follows

Subject to the provisions of this Aet the council shall have power to
make such by-laws, rules and regulations as may be necessary for the hetter
guidance, government, discipline and regulation of the council and of the
practice of dentistry and for the carrying out of the provisions of this Act.

In view of sec. 24, and hearing in mind the objeet for which
the defendant college was incorporated, it does not seem to me
that the by-law in question is unreasonable or is invalid for
unreasonableness or diserimination, and it seems to me that, in
the words of Lord Russell above, it should be ‘‘benevolently in-
terpreted.”’

The plaintiff graduated from the Baltimore College of Dental

Nt
q

hy

he
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and, therefore, would be re

Surgery on or about May 23, 191
quired to take the examination provided by hy-law 6a

The above seem to dispose of the various ohjections to the
hy-law raised on the plaintift’’s hehalf, and there will, therefore,

he judgment dismissing the plaintifi’s action with costs

Vetion dismissed

DENMAN v. CLOVER BAR COAL CO

Nuprewe Court of Canada, Siv Charvles Fitzpatrick, CuJ., awd 1 Duft
tnglin, and Brodewr, J.0. October 14, 1913
1. PPRISCIPAL AND AGENT (§ 1136 oF AGE COMPENSATION
IESCISSION OF AGENCY CONTRACT
On declaring o contract for an exclusive e weney | ocom
pany for a fixed period not binding on the conipa 1s the other con
tracting party had failed in his fiduciay luty as a director of th
company to diselose the material facts to the shareholders on ar
ranging with his fellow-directors that the contract should be given
hine on his resigning his directorship, the court may award him eom
pensation on & quantum meruit | for services rendered as sales
tgent for the ' in faith of the contract so set aside
Denman v, Clover Bar Coal Co, 7 DR 96, aflirmed. |
2. CORPORATIONS AND coMPANIES  (§ 1V G126 OrF1cERs—DIRECTOR
RESIGNING TO TAKE CONTRACT WITH COMPANY —FIDUCIARY RELA
TIoN
Full and complete disclosure to the shareholders of the material
cireumstances  surrounding the bargain is essentinl to support -
pganinst the company, an arvangement e | ne director with t
other directors whereby e obtained a contraet with the company
highly advantageous to himself, on resigning his directorship
Dewman v, Clover Bar Coal Co., T DL, 96, aflirmed on other
grounds. |
Exipexc UK 1311 = BURDEN  0F PROOF—REPRESENTATIONS  BY

PERSON IN FIDUCIARY CAPACITY—DBENEFIT PERSONALLY ACQUIRED,

n oas director to

A director of a company who resigns his posit

wecept a contract of employment with the company obtained upon his

representations as to material faets, has cast upon him the burden of
proof of the truth of such representations, where his employment eon
tract was in faect a bargain extravagantly advantageons to him and
which would atfect shareholders not eonenrring therein, and where
the consideration for same consisted partly of an arrangement made
between the resigning divector and his fellow-directors by which the
latter would obtain personal benefits from him

. Arrea §1A 15 Too StereMe Cot Rt or Uaxany Fixar avm

MENT.

Where the highest provineial appellate eonrt had dismissed the
plaintifl’s elaim for breach of contract with a company to employ
him for a fixed term with an exclusive territory < sal gent b
cause of non-disclosure of material facts to the sharcholders by the
plaintiff in his fiduciary position as a director up to the time of

making the contract, on his failure to shew that the contract was

 fair and rea ble one for the company, such judgment isx a final

al of a et and separate ground of action entitling the
plaintifl to appe the Supreme Court of Canada, although the court
appealed from had, at the same time, allowed to the plaintill re

I by the

muneration by way of guantum meruit for services render

16156 pL.w
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1
CAN. plaintifl in faith of such contract, and had directed a reference to fix
- the amount, which had not been fixed prior to the last appeal. q
8.C [ Hesseltine v, Nelles, 10 D.LR. 832, 47 Can. S.C.R. 230, referred to; w
1913 MeDonald v, Beleher, [1904] A, 426 Jean v Mollewr, 40 fr
— Can. S.CR. 139, applied.) ut
DENMAN |
11.1:;&" Avrean by plaintift from the judgment of the Supreme ‘l”
Bag Court of Alberta (Denman v, Clover Bar Coal Co., T DLLR. 96, e
Coar o hy whieh the judgment of Stuart, J., at the trial was set aside in Ly
Statement  Tespeet to the damages awarded thereby, the plaintiff’s elaim o
therefor disallowed, and the judgment varied in certain other
respeets,  There was also a eross-appeal. th

Both the appeal and eross-appeal were dismissed.

The action was brought by the appellant against the company pl
and A. W. Denman and 11 E. R. Rogers, sharcholders and diree- St
tors of the company, to recover damages for hreach of an agree- ag
ment granting him the exelusive rights as agent for the sale of
the company's output of coal, in the Provinces of Alherta, Sas- th
katehewan and Manitoba, and also to recover moneys expended ha
by him, as wanager, on behalf of the eompany in the manage- hii
ment of its husiness.  The judgment, at the trial, in favour of in
the plaintiff 0. ered repayment of the moneys expended hy him am
as manager on the company’s account and directed a reference wi
for the aseertainment of the amount of the damages. On an hay
appeal by the defeudanis the Supreme Court of Alberta (7 tin
DR 96) reversed the trial Court judgment in respeet of dam-
ages, disallowed the plaintiff's elaim, and varied the order as to lan
re-payment of the moneys expended by directing that the amount
should be ineluded in the general aceounts between the parties
and that an allowance, on the basis of quantum meruit, should
he made for services rendered hy the plaintiff while in the em-
ploy of the company.

After some subseriptions for stock had been reecived and pa
the company was about to offer other stock for publie subserip- el
tion, a meeting of the direetors was held at which the plaintiff, 8po
then one of the directors and the company’s manager, resigned A
his office as a director and was appointed sales agent for the to
company’s output of coal for five years from that date, at a yet
liberal seale of remuneration, with the exelusive right to make
such sales in Alberta, Saskatchewan and Manitoba. At the agr
same time an arrangement was made by which the other diree- whi
tors derived advantages in regard to certain matters in dispute, foll
respecting the affairs of the company, between them and the
plaintiff.  The material facts and eircumstances connected with Min
these arrangements were not disclosed to the sharcholders who ;::"r:
then held stock in the company nor to other persons who subse- poln
quently subseribed for shares of its stock. one

W. L. Scott, for respondents, had on a previous day moved to by t

i

——-—
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quash the present appeal to the Supreme Court of Canada, for
want of jurisdietion on the ground that the judgment appealed
from, though final in regard to some of the issues, left other issues
undeeided upon the deference to the Master for taking accounts
and assessment of damages. At the same time, in oease it was
held that there was jurisdietion, Mr. Scott moved for an order
giving him leave to amend the eross-appeal by the respondents
on their counterclaim against the appellant.

0. M. Biggar, K.C.. had opposed the motion, and judgment
thereon had been reserved.

The appeal was subsequently heard on the merits. The
plaintiff's appeal was from that portion of the judegment of the
Supreme Court of Aberta which disallowed his elaim for dam-
ages.

The respondents eross-appealed on the ground that, in taking
the accounts, the moneys alleged to have heen expended on he
half of the company by the plaintiff should not he ervedited to
him against the claims of the defendants, also as to the manner
in whie

h it was directed that the conveyance of certain coal lands
assigned by him to the company should he dealt with, and, like-
wise, in regard to the eredit to be given to the plaintiff, on the
basis of quantum meruit, for services rendered by him during the
time he was acting as sales agent for the company.

S. B. Woods, K.C., and 0. M. Biggar, K.C., for the appel
lant.

J. H. Leech, K.C., and W. L. Scott, for the respondents,

Tuoe Cuier Jusrice agreed with ANGLiN, J.

IpinGTON, oJ. :—The contract of June 27, 1908, hetween these
parties, sued upon herein, was negotiated for and verbally con-
elnded whilst appellant was one of the three directors of the re-
spondent company, and its manager. e had been its promoter
and, with his fellow directors, its founder. They had got others
to subseribe for stock and were seeking subsceribers for that as
yet unallotted and open to he taken by the publie

These men having, under such ecirenmstances reached an
agreement between themselves met as a board on said date and
what they did is tersely stated in the appellant’s factum as
follows :

A meeting of the directors was held on June 27, 1908, at which the
siles agreement was ratified, the plaintifs resignation as director and

y-treasurer accepted, the transfers of shares approved and r

,
lutions passed that one Finch, an employee of Rogers in Winnipeg, be ap
pointed seeretary-treasurer, and that Rogers

powered to employ some
one to keep the books.  This he never did and they continued to be kept
by the plaintifl until the following February,
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The contract thus produced g

‘o the appellant for five years
from the following 1st September the nnusunal commission of
fifty cents a ton upon the sales of all the company’s output of
coal from a mine near Edmonton which eould he sold in the Pro-
vinees of Alberta, Saskatehewan and a large part of Manitoha

The other terms did not of necessity impose any very formid-
able risk on the part of the appellant, and he had the option of
terminating the contract on two months' notice.  The company
could not end it unless appellant made default in carrying out
his part of its terms for two months.

The proposition that such a eontract made by one holding
the position of a director is voidable does not seem to permit of
much doubt ; unless the power to do so has heen expressly given
by its charter, or unless and until the sharcholders concerned
have been consulted, and ratified it.

Nor could the resignation of the directorship add much to
the strength of sueh a contract when the proceedings relative
thereto were had upon the express understanding that the resig-
nation was to be contemporaneous with the formal execution of
the contract.

And when, as here, the whole business, including the execu-
tion of the contract, depended upon a compact between the
directors whereby those remaining such were, as the price of
their assent, to get satisfaction from the appellant for elaims he
had repudiated up to then and the purpose of all was then to in-
vite new subseriptions for stock and unload the burthen of this
contract upon the publie, I do not think it could be maintained
against the will of a single shareholder then in existence or who
might have become such pursuant to such contemplated invita-
tion, without full disclosure having heen made to him of the
facts.

Yet such seems, on the admitted faets, to be so elearly appel-
lant’s position in this case that it might have simplified matters
and saved laborious analysis of evidence relative to the ehief
ground taken by the respondent to have had this simple proposi-
tion briefly taken and maintained.

I think, possibly, it is within the exaet gro nd taken, which
is that there was a fiduciary relation between the appellant and
the company, and between him and his co-adventurers, which
made it incumbent on him to shew that the eontraet was fair and
reasonable and the result of full disclosure on his part of all he
knew which might, if known, be reasonably supposed to have
influenced the minds of those contracted with.

A director has been often said to stand as a trustee, and, if
any quarrel has been made with the application of that term
and “‘agent’” is substituted, he so stands that if a contract made
by him with his company is, as | have already said, unless in the
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excepted eases which had been referved to, voidable, and not one
of which he can celaim a profit.  The appellant has, therefore
having failed to bring himself within any of the exeeptions, in
cluding the fairness of the contraet to which I am about to ad
vert, no right to the damages he elaims I'hat alone should
answer his action and this appeal

He elaims, however, with a certain degree of plansibility,
that there were only himsell and his fellow-directors concerned,
and that they each got substantial advantages as the result of
the compaet made between each of them and him, and, as we
cannot herein restore him that which they got from him, we
ought not to give reliel I answer—that is just what renders
his case the more offensive, and looks so like the hribery of his

fellow-directors, inducing them to enter upon the negotiations
for his contract, and, indeed, the causal reason or motive for its
existence, and its manifest advantages in favour of the appellant,
and its features detrimental to the company’s interests: and all
intended to be unloaded upon the publie invited to subseribe

They were all anxious for new subseribers, and got them
we are told; and, having got them aceording to their plans and
desires, they, as part of the respondent, must be protected, what
ever happens appellant or his fellow delingquents.  They all for
got the duty a director owes in such cases to the future as well
as 10 the existent shareholders.

I ineline to think it is impossible by any evidence in this case
to overcome the vicious nature of the transaetion upon which the
contract sued upon must rest.  We have, however, not to rest
upon that alone, which was, perhaps, not fully argued, but upon
the failure of the appellant to justify himself within the nn
rower ground taken.

The appellant lived in the neighbourhood of the mine, had
managed the business throughout from the time he had got, prior
to the incorporation, a personal option for the purehase
property

of the
and the others lived at great distances from the seene
of operations. He represented, amongst other things, to his fel
low directors that the expense of producing the coal from the
mine had been for the years 1907 and part of 1908, anterior to
April of last year, from ninety-six cents to $1.05 a ton

The respondent charges that the contract was induced by this
representation and that the cost had been and continued to he
much greater,

[ think the weight of evidence goes to shew that his repre-
sentation, which it was practically admitted had been made, but
is presented in another light, was a most material consideration
under the circumstances, was not well-founded, and, hence, so
unfair that a fiduciary agent relying upon a contract, evidently
based thereon, cannot maintain it. It may be that the estimates
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l CAN. which appear in the judgment of My, Justice Beck, and adopted
i s.C. by at least one Judge in the Court below, may be such as might e
i 1913 be varied by a close and exhaustive analysis of the evidence, d
1 I do not propose to enter upon such an exhaustive inquiry as e
DENMAN  \would settle exactly which view was right, for it would, in any
| ,“':'\," event, leave a material difference at best, doubtful and unex- a
Bagr plained or inexplicable between the actual cost and that so re- 1
CoaL (o, ragented. n
Hington, 3 The burden of explaining rested upon the appellant.  Tle, it
‘ while practically admitting the representation, ought to have W

| heen able to shew in a more satisfactory manner than his evi-
denee discloses exactly what the cost of production had actually 1
been, and to justify his representation much better than he has
done.  The time in question was not long. The quantity of coal

0
in question, which was only a little over thirty thousand tons, t
rendered the problem comparatively easy to solve in a better d
or clearer way than the appellant has done, especially seeing d
he had remained in charge for months of the time after that o
period up to which his representation extended.
The learned trial Judge, though disposed to minimize the
nature and effeet of the representation, does not find the charge p
unfounded. He ehiefly proceeds on the ground that there was
not prompt repudiation, and that, in faet, there was such ae-
quiescence as to debar the respondent from complaining. p
The operation of the contract ran from September 1, 1908, p
to Mareh 1, 1909, when it was repudiated. tl
Having regard to the faet that those most concerned lived 0
at it distances from the mine and seat of business and, in el
reason, might only have bhecome alive to the actual facts from W
the results discovered when the appellant’s managership ceased, Je
it seems to me there is no such evidenee of acquiescence after ri
discovery as to form a bar to the present complaint. Indeed,
there was no discovery, or likely possibility thereof, save from fis
the experience got from results which proved how delusive the w
representation must have been.  And the long period over which W
appellant seems to have acquiesced in the repudiation, even if fr
conditional, renders it difficult to restore him to such rights as i
he might have had under the contract, 1e
Meantime, whilst he was acquieseing in this repudiation, Wi
others were taking stoek in the company and must be entitled to th
some sort of consideration, and presumed to have acted upon the be
ohjectionable contract having been put an end to. be
Surely they are entitled through the company to say that one la,
who rested content for nearly a whole year without giving any wi
sign of warning to them, or urgent insistence in regard to his in
rights under what seems to have been an onerous contract eannot of
now he restored to his original position. an

i
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The application of the principle of acquieseence may not, on
either set of facts, settle the rights of either party herein arising
out of the peculiar condition of things the evidence discloses, hut,
certainly, cannot help appellant

The learned Judge properly points out that Rogers seemed
almost to have forgotten the representation.  If he alone were to
be considered that might have furnished an effectual answer
The recklessness, to put it mildly, of such an intluential director,
is neither proper basis of a contract nor helpful in supporting it,

when otherwise unsupportable, hy reason of others being inter
ested. The second or tentative hargain substituted for the one
I have dealt with is properly found terminable at will

The appeal should he dismissed with costs The cross-appeal
or notice of motion therefor, ought to share the same fate, for
the judgment below seems to give no mor than is right, if, in
deed, so mueh. The costs of the motion to quash, which must b
dismissed, should be fixed at fifty dollars and dedueted From the

costs allowed respondent

Doy, o 1 conenr in dismissing the appeal and eross-ap

peal with costs.

ANGLIN, # I Rogers. A, W, Denman, Hobertson, and the
plaintiff had been the sole sharcholders in the defendant com
pany when the agreement of June 27, 1908, was made, and if
there had then been no intention to bring in other sharveholders,
or if other shareholders had been brought in only after full dis
closure of all the material facts and eireumstances connected
with the making of that agreement, | should hesitaie before re
jeeting the view of Stuart, J., that the company had not the
right to repudiate it when and as it did

But that agreement was made between persons standing in a
fiduciary relation to the company. It was made coneurrently
with, if not as part of, and in consideration for a transaction hy
which Rogers and A. W. Denman obtained personal benefits
from the plaintiff. It gave to him, at the expense of the com
pany, an extravagantly advantageous bargain. It was admit
tedly obtained upon representations of faet made by him, which
wer

unquestionably most material, and which, if not proved hy
the defendants to have been false, as I rather think they have
been, have certainly not heen satisfactorily established to have
been true by the plaintiff, on whom that burden of proof clearly
lay. There were other shareholders at the time the bargain
was made, some of whom, no doubt, have ceased to be interested
in the company. It was then intended that shares should be
offered for public subseription, and in fact a very considerable
amount of the company s stock has sinee been disposed of.  There
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is no suggestion that there was, either to the persons (other
than the plaintiff and the interested diveetors) who held shares
when the agreement was made, or to the persons who subse
quently acquired sharves, such full disclosure of the cirenmstances
strrounding the making of it and sueh express or tacit ratifica
tion by them as would he necessary to render it hinding upon
them

Whatever might be urged, were the question one between
Rogers, A, W. Demman, and Robertson on the one side and the
plaintifi on the other, I have not been convineed that as hetween
the plaintiftt and the company the temporary and tentative ar
rangement made by Robertson with the plaintift in May, 1909,
to replace the avrangement of June, 1908, had lost that character
and had become binding as a permanent agreement

It is not neces 'Voor desirable to enter upon a discussion, or
to attempt an analysis of the voluminous evidenee in the very

bulky record hefore us, a great deal of which might well have
heen omitted. | agree with much that the learned trial Judge
said in condemnation of the conduet of Rogers and A, W. Den-
man as directors and of their negligence and indifferent atti-
tude to the affairs of the company. But, upon what are the
crueinl issues of faet as between the plaintift and the defendant
company. my study of the record has not satisfied me that wrong
conclusions were reached by the majority of the learned Judges
who sat in the Court e bane.

I prefer, however, to rest my opinion that the judgment in
appeal should not be disturbed on the ground that the first
agreement made by the plaintiff cannot, having regard to his
fiduciary position, he held hinding on the company, because he
failed to prove full and complete diselosure to all the then pre-
sent and to the future shareholders of the material cirenmstances
surrounding the making of his bargain with the personally in

terested divectors, and that, as against the company, he failed to
estublish that the temporary arrangement with Robertson had
become permanent.

I have not found any ground for disturbing the judgment of
the full Court in regard to the Bush transaction, as to which the
view of the learned trial Judge has been practically affirmed.
Neither has a sufficient case been made, in my opinion, to justify
interference with the direetion of that Court that, on the taking
of the aceounts between the parties, an allowanee should be made
to the plaintiff, on the basis of a quantum meruit, for his ser-
vices while in the employment of the company.

I would dismiss the appeal and the eross-appeal hoth with

COStS,
By the judgment of the Court en bane the plaintift's elaim to
recover damages for hreach of contract was finally disposed of.
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That was “*a distinet and separate ground of action Unde
the anthority of La Ville de St Jean v, Mollowr, 40 Can, S.C.R
139, and of McDonald v. Beleher, 19041 AU, 429, there ap
plied, which is not affected hy the judgment in Hoesselline
Nelles, 10 DR 832, 47 Can, S.CRC 230, the plaintiff had a
righi of appeal to this Court from the judgment dismissing his
elaim for damages for breach of contract. e is, therefore, en
titled to his costs of the motion to quash, which should he fixe
at %50, to be set off against the costs of the appeal which he is

ordered to pay
BRODEUR, «J I coneur in the opinion of my brother Anglin

Appeal and cross-appeal dismissod with costs

mation to quash dismissed with costs

NEWHOUSE v. NORTHERN LIGHT, POWER & COAL CO, Ltd, et al

Yukon Tervitorial €' . Black. J.. I her 19, 191
I, Inauxerion (§1 B-—2) ULTRA VIRES CONTRACT OF CORPORATIO
A\ question of wltra s s Lo le made of the em .
tire undertaking will not ordinarily e ¢ « upon an interlocutory
wpplieation for an injunction and reeciver but will be left to |

ided at the trial, where it is not plain that all the material §
wiich might be bronght ont at the trial are bhefore the court on t
interlocutory  application

Moriox for an injunetion and recciver

F. T. Congdon, K.C., for plaintiff

. W, ', Tabor, for defendants

J. P. Smith, for trustees for hondholders

Brack, J.:—This action is brought hy Oscar Newhouss
against the Northern Light, Power and Coal Co.. Limited: the
Yukon Telephone Syndicate, Limited: the Dawson City Water
and Power Co., Ltd.: the Dawson Eleetrie Light and Power
Co., Ltd.: Yukon Exploration, Ltd., and Joseph Whiteside
Boyle: and by order of the Court. Harold Buchanan MeGiverin
and Napoleon Antoine Beleourt, trustees for the hondholders
of the Northern Light, Power and Coal Co., Ltd., were subse
quently added as defendants

The plaintiff sues, as alleged in the statement of elaim, as
a minority sharcholder in the Northern Light, Power and Coal
Co., Ltd.; and in regard to the lease, dated February 13, 1913
made between the Northern Light, Power and Coal Co., Ltd., of
the first part; the Yukon Telephone Syndicate, Ltd., of the
second part ; the Dawson City Water and Power Co., Limited, of
the third part: the Dawson Eleetrie Light and Power Co., Ltd
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of the fourth part; the Canadian Klondike Mining Co., Ltd., of
the fifth part, and Joseph Whiteside Boyle, of the sixth part,
defendants above-named, by which lease there was demised to
the Canadian Klondike Mining Co., Ltd. (now Yukon Ex
ploration, Ltd the undertakings, property and rights of
the parties of the first, second, third and fourth parts named in

sl lease—the plaintift asks that it be deelared

that the said lease and the alienation and legation th il
the = nies o mak wl of I 1 Ve
by for a reseission of the lease Henation and delegation ) an
injunction restraining the defendants and eac f them from further act
1 under lease and instruments or of them, and restraining the
lefendants from diseontinuing the water, lighting and telephone services
iy of them, and ordering 1t mtinuwance of such serviee d) n
trainis the said companic ther than Yuoukon Exploration, Lud., fron
| it tl 1} Hon of nada, and the Y
rite ‘ t wppointment of 4 receiver f all the underta
perties and t { said companies f) an accounting by the de
! il damages oceasioned by the destruction of
the electrie light and power plant and build it South Dawsor
o declaration that certain by laws of the rn Light, Power & Coa
( 1 wre invali

And the plaintiff Newhouse asks to be appointed as such
receiver

Application is made on bhehalf of the defendants for an ad
journment of the hearing of the application for an injunction
and for the appointment of a receiver, to enable the directorate
in London, England, and the trustees for the bondholders to
nstruet counsel at Dawson and to properly defend the action
and upon the motion the question of wltra vires raised by the
pleadings was very fully argued, and on behalf of the plaintifi
the Court is asked, on this interlocutory motion, to declare the
lease referred to wltva vires, and for an order appointing a
receiver

A great number of affidavits on behalf of both plaintiff and
defendants were read and very numerous authorities cited by
counscl,  The affidavits are most conflicting in stotement, and
render it very diffieult for the Court to arrive at a conclusion
upon many points, especially as to that important hranch of
the action—the appointment of a receiver; and I hold the view
that the matter cannot safely be decided upon the affidavits,
and that the question should be dealt with on the trial when the
witnesses will be before the Court and subjeet to the fullest
examination and eross-examination

As to the question of wltra vires, the authorities lead me to
the conclusion that it would be an undue exercise of the power
of the Court to determine this question on this interlocutory
motion. The Court should have fuller information than is

ISl s s S i TN e
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found n the material used on tl otion as to the b IWs 0
the companies and what may have been done by the direetors .

-y R
I'he ease is one involving very large interests: proba no mo "

nnportant litigation has come before the Court in this territory

| material shews that the plaintift’ | knowledee of tl N "
l¢ as long ago as Apr ast. and the aetion was not bhegm Noi
until November 13, daring vacation I have given t natter |
very carelual cons I on nd Oone nto tin nd " %
having come to the cor ision that t wliournment should b Coar Co
granted, | do not think that 1 shou n \ e judi ! ET
either party by further discussion at this time, cither as to how
r the plaintiftf has established a case for the appointment o
recciver or as to the plaint s statu I ‘ not
shareholder in the Northern Ligl ‘ower Al Co. onl
or as to the other questions of fac nid 1 upon t
argument
Adjournment is asked { ol
plaintifi’ has asked in another tion in which a s ol pre
ceedings was granted tl be m th | M
next And from the material befo me. ther 1 |
v, NO gre urger for ti minediat ppoint nt of a
receiver, | think that for t convenienee of parties tl .
for the appheation for nn metion o ppointinent ol
1 receiver should be @ intil Tuesday, the ntl
of June next, after the « 1z of navigation
I'he costs of this motio ) osts in the cause to the su
cesstul party
Dir n accordingly

Re INSUJ ACT (CAN.) 1910 CAN

( ( Charles | k. (' Da S (
ston, Du p 1 trode 17 tober 14, 1013
] | 1] i 0 101 1013
CONSTITUTIONAL LAW A 3197 I URANC A | Ul
ANCE Act (CaA 1010
Seetions 4 and 70 of the Insura \et, 1010, 9 and 10 } Vil
Can ' ) pr it nada t tn, I insurance 1 any
underwriter not holding a federal licens are ultra re
aroas tl purport t eet companies i rated
provinees an rrving or ness exelusively in su
en to the Pr Council
Rererence by the Governor-General-in-council of questions taten

respecting the Insurance Act, 1910, to the Supreme Court of
Canada for hearing and consideration

The following are the guestions so submitted
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Certified copy of a report of the Committee of the Privy Couneil
approved by His Excellency the Administrator on June 29, 1910,

On o memorandum dated June 8, 1910, from the Minister of Justice,
recommending that the following questions be referred to the Supren
Court of Canada for hearving and consideration, pursuant to the authority
of see. G0 of the Supreme Court Aet

Lo Arve sees, 4 and 70 of the Insurance Act, 1910, or any or what part ov

parts of the said sections wltra vires of the Parliament of Canada
2. Does see. 4 of the Insurance Act, 1910, operate to prohibit an

insurance company incorporated by a foreign state from carrying on the

busin

s« of insurance within Canada if such company do not hold a
license from the Minister under the said Aet, and if such carrying on
of the business is confined to a single provinee

Ihe Committee submit the above recommendation for Your Excelleney’s
ipproval
Rovorrne Bovnreat

Clevk of the Privy Council

Sees. 4 and 70 read as follows

L. In Canada, except as otherwise provided by this Act, no company

or underwriters or other person shall solicit or accept any risk, or issue

or deliver any receipt or poliey of insuranes

wogrant any annuity on o

life or lives, or collect or receive any premium, or inspect any risk, or

adjust any loss, or carry on any business of insurance, or prosecute o

maintain any suit, action or proceeding, or file any elaim in insolvency
relating to such business, unless it be done by or on behalf of o company
or underwriters holding a license from the Minister

0. Every person who

a) In Canada, for or on behalf of any individual underwriter or
underwriters, or any insurance company not possessed of a license pro
vided for this by Act in that behalf and still in foree, solicits or accepts
any risk, or grants any annuity or advertises for, or carries on any busi
1

ing, or files any claim in insolveney relating to such insurance, or, acting

ness of insurance, o

prosecutes or maintains any suit, action or proe

n insurance agent, receives directly or indirectly any remuneration
from any British or foreign unlicensed insurance company or underwriters;

or, except as provided for in see. 139 of this Aet, i s or delivers any

receipt or poliey of insurance, or colleets or receives any premium, or
inspects any risk or adjusts any elaim; or

b) Except only on policies of life insurance issued to persons not resi
dent in Canada at the time of the issue, collects any premium in respeet
of any poliey: and
every director, manager, agent, or other officer of any assessment

life insurance company  subjeet to Part 1L of this

t, and every

other person transacting business on behalf of any such company, who
cireulates or uses any applieation, policy, circular or advertisement on
which the words “Assessment System™ are not print 18 required by

Part 11 of this Act
shall, on summary conviction before any two justices of the peace

or any magistrate having the powers of two justices of the peace, for a
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first offence be lable to o 1 1 '

wnd not less than twenty doll " tn. and in default of 5
to imprisonment with or wit \ m o1 '
three months and n ne womth; and f nd or any sub
sequent offence, to ! ith | lal for a term not ex
ceeding six months than three months

Newcombe, KA and Laflour, KA for the Attorney-Gen
eral of Canada

Neshitt, K.C., dlimé Gooffrion, K. Bayly, K. ind

Christopher €', Robinson, for the Provinees of Ontario, Quebe
New Brunswick and Manitoba

N. B. Woods, K. for the Provinees of Alberta and
Saskatchewan

Wegenast, for the Manufacturers™ Association of Canad

Gaudet, for the Canadian Insurance Federation

Frezeatrick, (. My answer to the fisst question is, No
My answer to the second question is, Y

Davigs, J I answer the first question in the negative and

the second question in the affirmati

IpiNGgroN, I must answer the first guestion in the
affirmative

I must answer the second question in tl ffirmative, if
imnd so far as it may be possible to give any operative effeet to
1 clause bearing upon the alien foreign companies as well as
others within the terms of whiel embraced so mueh that is
clearly ultra virves

Durr, J I'he contention that the Aet is eriminal legisla
tion 18 posed of hy tl report of the Judicial Committee
6 Can 1. 265, upon the reference relating to the Dominion
Licenses Aet, 1883, Precisely the same argument was with much
reater reason (see preamble to the Aet) ther n ind
rejeeted, th gislation being held to be ult re

I'o tl rst question v oanswer is Yes I'o the second
question my answer is “*Yes™ il lra vi

ANGLIN, I would, upon the case as submitted, answer
the first question in the affirmative as to the whole of sees. 4
il 70O exeept In their application to companies \wnl]-u\.x'ul
by or under the authority of the Dominion Parliament, and to
companies incorporated by or under the authority of the legisla
ture of the late Provinee of Canada for the purpose of carrying

on business in a territory not wholly comprised either within

the Provinee of Ontario or the Provinee of Quebee

To the second question I would answer, it would do so if

tnlre vires
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BrobeUvr, J.:

I am of the opinion that under the sub-see, 2
of see. 91, of the

jritish North America Aet, the Canadian

Parliament cannot undertake to regulate any speeifie trade.
Seetion 4 of the Dominion Insurance Aet that requires all

persons to take a permit before making any contract is wultra

vires and the sec. 70 which imposes a penalty on those that
would carry on the business of insurance without taking that
license is also illegal.

We are asked by a second question to state whether the above
see. 4 applies to foreign companies. 1 think there is no doubt as
to this section applying to foreign companies,

Then my answers to questions referred to us would be as
follows:

Q. 1. Ans.: Those two sections are ultra vires.
Q. 2. Ans.: Yes, if intra vires.

Answers accordingly

MORRIS v. WHITING
Vanitoba King's Bench, Mathers, CJ.  December 30, 1913,

1. Teuesrs (§1 D—24) —Resvirine

TRUSTS—INTEREST IN LAND—CREA
TION BY PAROL

A parol acceptance by a purchaser after acquiring title to land of
a third person’s offer to take a half interest in it with him does not
raise a resulting trust in favour of the latter to entitle him to a half
interest on assuming payment of half of the purchase price on the
terms of the purchase, where there was no part performanee nor had
the third person paid anything in respect of the half interest

| Rochefoucauld v, Boustead, [1897] 1 Ch
ford, 16 Man. L.R. 292, distinguished.]

196; and Gordon v. Hand
2. Coxtracrs (§1E 4—80)—Statvre oF

FRAUDS—CONTRACTS A8 TO
REALTY

A\ parol agreement made by the purchaser of land to sell to an
other a half interest in his purchase, but upon which the prospective
sub-purchaser does not make any payment, is barred from enforee
ment by the Statute of Frauds unless there has been part performance,

AcTION to recover on a contract for the construetion of
buildings; with a counterelaim by the defendant to declare that
he had a half interest in a land purchase contract made by the
plaintiff under an oral agreement with him.

The counterclaim was dismissed, and judgment given for the
plaintiff,

A G. Kemp, and G. Coulter, for plaintiff,
A. E. Hoskin, K.C.,, for defendant.

Marners, C.J K.B.:—The plaintiff sues the defendant for
a balance due on a contraet for the erection of a house by him
for the defendant, and also for the ercetion of a garage.
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In December, 1911, the architeet employed, gave the plain
tifl’ a final eertificate for the balance due upon the house, amount
ing to $388.30. Apparently at that time the architeet had not
made a final inspection, and, as the plaintift was about to leave
for Seotland, he agreed with the architeet to complete on his
return, anything that the architeet found necessary.

On his return in the spring of 1912, the architeet complained

of the downstairs floor and that the eleetrie wiring, in so far as

the kitchen was concerned, was i

ive
The plaintitt admits that in so far as the floor was con
cerncd, he had not entirely completed his contract as it still re
quired a coat of wax. At the trial it was asserted by the arch
teet that the floor was of inferior material and was of had work
manship. I am satisfied by the evidence that the material was
as good as was called for by the speecifications, It does appear
however, that the floor is slightly uneven in one particular part
To wax it as required by the contract, and to repair this
defeet, 1 estimate the cost at

and this amount the defendant
s entitled to have dedueted from the amount of the final cer
tificate

As to the wiring, it was apparently properly done and was
passed by the authorities of the e¢ity of St. Boniface in which
the house is situated, After this inspection the plaintifi’’s sub
contractor for the heating had to do some further work, and
ifter this work was done it appears that the wiring was found
to be defeetive; the presumption being that the sub-contractor
in some way cut some of the wires. For this the plaintif is
responsible

The architeet’s evidenee is, that to repair this wiring would

This sum also I think the defendant is entitled to
have dedueted from the final certifieat

As to the garage, the defendant says he told the plaintiff’ he

vanted a garage built at a cost of $250. He, however, instructed
his architeet to prepare plans and told the plaintifft to build the
garage under the instructions of the architeet After the plans
were prepared and the plaintiff had inspeeted them, he asked

the architeet whether or not an estimate of the cost of

work

was wanted, and the architeet, after consulting with the plain

tiff, told him to go ahead and huild it, the defendant expressing
his confidence that the plaintiff would not overcharge him. Th
plaintiff gives the total cost of this garage at $459.41. A build
ing contractor, by whom the garage was examined, and who
made a careful computation of the cost, plus 10 per cent, for
the contractor’s profit, gives it as his opinion that a reasonable
cost of the garage would be $466. As against this there is only
the evidence of the architeet, who gives it as his opinion that it
s not worth more than $250; but he admitted that he had not

MAN

K.B

1913
Morris
W ||x“| IN(

Mathers, O




256

MAN,
K. B
1913
\lmu
.
Warmine

Mathers, .1,

:—

DomiNion Law ReporTs [15 D.LR.

gone into the particnlars of cither the material or labour in-
volved in its construetion

I find that the defendant employed the plaintiff' to build
this gar and to pay what it reasonably cost, and that the
reasonable cost is the amount charged by the plaintiff, namely,
$459.41.

The plaintiff is entitled to recover from the defendant the
amount of the final certificate before mentioned, namely, $388.30,
less $50, or $338.30 in respeet of the house, and $459.41 in re
spect of the garage, making a total of $797.71, together with in
terest at 5 per cent. on $459.41 from April 8, 1912, until judg-
ment, and there will be judgment accordingly with costs of
suit.

By way of counterelaim, the defendant alleges that in or
about the month of April, 1910, the plaintiff and defendant pur
chased lots 34 to 38 inelusive in block 4. part of lot 63 of the
parish of St. James, according to plan 205, at and for the priee
of $5,772, and that by agreement, the said lots were taken in
the name of the plaintiff who was to hold the same in trust for
the plaintift and the defendant in equal shares, and that the
plaintifi: and defendant should huild four houses upon the pro-
perty and sell and dispose of the same, and that the profits
should be divided equally

On April 25, 1910, the plaintiff entered into an agreement
for the purchase of these lots from T. 1. Kelly for $5,772, pay
able $200 cash and the balanee on December 31 following, On
the date of the execution of the agreement the plaintifft made
the eash payment of $200,  The sale was negotiated by the de
fendant as Kelly's agent, but it was in fact a sale to the plain-
tiff alone.  There is no pretence that there was at this time any
thought of the defendant or any person else heing interested
in the purchase with the plaintiff,

The defendant bases his counterelaim upon an alleged con-
versation whieh he says he had with the plaintiff two days after
the sale was made,  He says that the plaintiff' said he thought
he had paid too much for the property and the defendant re-
plied, ““Well, if that is the way you feel about it, I will take a
half interest in it with you,”" to which the plaintiff replied,
“All right.”” It is admitted that nothing was put in writing to
evidenee the agreement said to have been thus arrived at.  One
would expeet to find in such an agreement some stipulation
about paying the plaintifft one half of his then investment in the
property, but it appears nothing was said on that point, nor
did the defendant then, or at any time afterwards, repay to
the plaintiff any part of the $200 instalment of purchase money
paid by him,

The defendant said, when pressed on this point in eross
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examination, that he was not prepared to swear that he had not
repaid the plaintifit half this instalment: but 1 do not think he
was candid in so swearing. I think he knew perfeetly well he
had not done so.  The plaintift emphatically denies that he ever
had any such conversation with the defendant

The defendant’s business is dealing in real estate, and h

must be presumed to know the necessity of evidencing an agre
ment respeeting real estate in writing,  The faet that nothing
was said about a writing at this time, or at any later time, is a
cireumstance that weighs heavily against the defendant

But, let us assume for the moment that the conversation

took place just as the « ndant says it did. The plaintiff was
at that time the owner of the lots in question.  The defendant
proposes to take a half interest in them with the plaintiff, and
the plaintiff agrees to give him a half interest. A transaction of
that kind surely amounts to a verbal agreement of sale by the
plaintiff’ to the defendant. If so, this counterelaim will not i
because the contraet is not in writing and there has been no sueh
part performance as would dispense With the necessity of a
writing

The relief sought by the counterelaim is not specifie per
formance of an agreement to sell an interest in land, but al
leges that the land was originally bought by the plaintifi’ and
defendant jointly and was taken in the plaintiff’s name in
trust for the both of them. The defepdant’s own evidenee shews
that such was not the fact. He admits that the land was not
purchased for the joint benefit of hoth, hut by the plaintiff alone
and for his own use, If any trust arose for the henefit of the
defendant in respeet of the land it must have been ereated after
the plaintift had become the owner thercof.  Here again the ab
sence of a writing required by the 7Tth seetion of the Statute of
Frauds, is, in my opinion, a bar to the defendant’s right of re
covery. The faets of this case clearly distinguish it from Roche
foucauld v, Boustead, [1897] 1 Ch. 196 Gordon v. Handford,
16 Man. L.R. 292, and the numerous other eases which deeide
i

i, where land has been conveyed to a person in trust for an
other, it is fraud for the trustee to deny the trust and elaim the
land as his own, and as the Statute of Frauds was not intended
to be a cloak for fraud, it is no defenee in such a ecase.  In all
those cases, the relationship of trustee and cestui que trust
arose at the inception of the transaction. The property never
did bhelong to the trustee, but came to him eharged with the
trust.  An attempt to afterwards hold as his own property
that did not belong to him but to another is a fraud in the
perpetration of whieh the statute cannot be invoked. But the
mere breach of a contract to sell an interest in land is not a
fraud which will take the case out of the statute, The plaintiff
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received no property from the defendant to hold as trastee for
him. The most the defendant alleges is, that the plaintiff agreed
to hold property which was his own as to a half interest in
trust for the defendant.  For this interest he paid nothing, and
so far as appears from his evidence he did not e to pay
anything. If the agreement was made, the plaintiff’s refusal

to carry it out amounts to a bhreach of contract or agrecment
which cannot he proved exeept hy writing whether it comes un
der the 4th or Tth sections, My conclusion, therefore, is that the
eounterelaim fails beeause of an absence of a writing evidencing
the trust as required by the 7th section of the Statute of Frauds

But, even if the Statute of Frauds did not stand in the way,
the defendant, in my opinion, has failed to establish his conn
terclaim.

The plaintiff absolutely denies that he ever agreed to give
the defendant a half interest in the lots in question, or that a
conversation such as the defendant alleges as to his taking a
halt interest took place. Weighing oath against oath, T conld
not hold that the defendant’s evidenee was to he preferred to
that of the plaintiff, but rather the reverse. It is urged, how-
ever, that the defendant’s story is corroborated by the eirenm-
stances, by the course of dealing between the parties, and eer
tain alle admissions which it is said the plaintifft has made
with respect to it

The defendant occupies a responsible position in che office
of a real estate and financial firm, who have a large number of
rental ageneies.  This department was, apparently, in the charge
of the defendant, and for several years prior to the alleged
agreement of trust, the plaintiff, who is a building contractor,
was employed by him to do any repairs that were found neces
sary in connection with the houses and buildings under the
firm’s charge. In this way the plaintiff and the defendant b
came quite intimate, and visited more or less at each other’s
houses.  They, together, made an estimate of the cost of ercet-
ing buildings on the lots purchased, and the probable selling
prices, and the probable profit in respeet of each house. A doeu
ment purporting to be such an estimate, in the defendant’s
handwriting, is furnished.

It heeame necessary to raise a building loan in respeet of
those houses to he built, and this loan was negotiated by the
defendant, and he joined in the covenant in the mortgages.
When the houses were completed the plaintiff went into pos-
session and oceupation of one of them, and the others were sold,
the sales being negotiated by the plaintiff.  After negotiating
the sales, the plaintiff, in respeet of two of them, brought the
particulars to the defendant, by whom the formal agreement
of sale was drawn. When one of the purchasers became in
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default and it became necessary to foreclose his interest, the MAN
plaintiff, after consultation with the defendant, went with him K1
to Mr. Battram, the latter’s solicitor, and instructions wer 191
then given to take foreclosure proceedings under the agree

ment,  These proceedi were taken and terminated in th \l"i""“
purchaser giving a quit claim deed to the plaintiff. Mr. Bat WIITING
tram charged the defendant for his services in this connection = AR

and reported to him, with an intimation that the defendant’s

account had been eharged with the costs.  The formal hill was

afterwards made out against the plaintift in his own name and

was paid by him

Another eireumstance that the defendant rvelies upon 18

that he indueed his principal, Kelly, to convey the lots to
Morris before any part of the purchase money, other than the
original deposit of $200 was paid.  He does not say that he did
this at the request of Morris he did it, Kelly accepting his
undertaking to proteet him After one of the houses had been
sold, the defendant negotiated for a sale of the agreement of
purchase and the proceeds of this agreement were applied to
vards payment of Kelly's debt, leaving a balanee of about

$1,269.61 still due

For this amount Kelly took the
plaintiff’s note at six months, with interest at 8 per cent, The
defendant discounted this note in his own bank, and @ Kelly
the cash. When the note fell due, the plaintift gay 1
dant a cheque for the amount plus the interest payable to Kelly
or bearer, and this cheque the fendant took to his own hanl

1
vhere the note was, and retired it

I'he defendant savs that, while the houses were being huil
by the plaintiff, he advaneed to him on different occasions, for
the purpose of pa) ages, a sum aggregating soth) Fhre
cheques are produced from the defendant to the plaintiff aga

ing the sum of $400 I'he defendant could not remember

mything about the payment of the additional sum of $100, hut
bases his statement that he gave the plaintift $500, upon the faet

that he received back from him that sum

The plaintiff himself admits that he reecived from the
fendant $450, and says that these payments were mad
as YIVH"HI'.'II'_\ |“.IH~ not n y‘\[‘ et of thes ‘l'l"lvillll

to hi
houses
alone, but to assist him in paying wages in respeet of other
houses that he was building, and that he promised the defendant
to give him a good bonus for his accommodation, and that he
returned to him $£500. %50 being for a bonus

One of the defendant’s cheques is marked re Banning
st. houses’’ (the houses in question), the others are not marked
at all

To prove admissions of the trust made by the plaintiff
three witnesses were called.  Mr. Haig, the solicitor for the
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mortgagee with whom the several loans were negotiated, says
that the plaintiff admitted to him that the defendant had a
half interest in the preperty with him, and that that was the
reason why he insisted that the defendant should join in the
covenant in the mortgage. Mr. Allen, who was at that time
particularly charged with the loan, says that Morris admitted
to him that the defendant was ““in the deal with him,”" and
that the loans being building loans, before he made any pay-
ments, he insisted on having the defendant’s “*0.K."

The plaintiff denies that he made any such admission. These
witnesses were speaking of conversations which took place over
three years ago without anything speeial oceurring at that
time to fix the faets in their memories, The chief question Mr.
Haig was interested in was seeuring the covenant of the de
fendant, whom he knew well and favourably. He did not know
the plaintiff at all. e was anxious to make the loan secure,
As the defendant negotiated with him, T surmise that he re
quested the defendant to go on the covenant, and the defendant,
having nothing to fear, knowing the plaintiff well and knowing
the property, thought he was taking no risk in doing so, and as
the sequel shewed, he was not.

The admission sworn to by Mr. Allen amounts to very little
and could not be construed as an admission that the defendant
had a proprietary interest sufficient to establish the trust. Mr.
Battram could not be sure whether he got the impression that
hoth were interested in the property from the plaintiff or the
defendant. Tt is true he charged his services to the defend
ant and so notified him. He evidently hecame aware that he
was wrong in charging the defendant because when he comes
to render a formal bill he makes it out to the plaintiff. He was
probably informed of his error by the defendant when notified
that the bill was eharged to him.

The evidence of Mr. Haig is definite, but as against the
plaintifi’s positive denial T could not hold that the admission
was made, on the recollection of a husy man such as Mr. Haig
is, concerning a fact as to which he had no particular interest.

The defendant also relied upon the faet that he gave the
mortgagee’s solicitors his own cheque for $125, payable to Weir
& Wilson, sub-contractors, in respect of the houses, when it
appeared that there might be a shortage in the loans. This

cheque was not used, and was returned to the defendant,

e also adjusted the taxes with one of the purchasers of
one of the houses after the plaintift had gone to Scotland for
a visit, and paid for the plaintiff in respeet of such adjustment
the sum of $57.36. For this payment the defendant took a re-
ceipt prepared by himself in the form of a letter addressed to

the plaintiff, the last line of which is, ““Mr. Whiting is entit!ed
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to colleet this amount from you It does not appear that the
plaintifit knew anything abont the Weir & Wilson cheque, and
the above quotation indicates that the defendant paid the $57.36
not for the joint account of the plaintifi and defendant but
for the plaintift alone and that he looked to the plaintift’ fo
repayiment

It lay upon the defendant to shew a ecase in which a trust
is either the only or distinetly the most reasonable and prohable
construcetion to be put upon the evidene T

cannot sueceed
hy proving a state of faets equally

consistent with that and
with something else

There is nothing in any of the eircumstanc vhieh may not
be explained by the intimate relationship which existed betweer
the plaintiff and the defendant, and the defendant’s willi
ness, apparently, to assist the plaintiff’ in earrying out his bus
ness transactions.

Although, according to the defendant’s contention the trus
was ereated in April, 1910, and the houses were erected and
three of them sold by the plaintiff in August following, and tl
fourth oceupied by himself, no elaim by the defendant to any
interest in them was made until December, 1911, The plain
tiff then repudiated the defendant’s elaim, but the defendant
did nothing to assert it until this action was brought in Oetq
ber, 1913,

From the first to the last the defendant never had one cent
of his own money invested in these lands or houses, e ha
advaneed to the plaintift’ either $450 or $500, but it
an advanee and not an investment. In view of all the eircun
stanees, 1 hold that the defendant has not satisfied the

was only

upon him of shewing that any agreement of either sa

trust existed

o1
The counterclaim is dismissed with costs

Judgment accordingly

WILLIAMS v. BOX

Va Court of ell, CJ M., Richards, Perdu
Came December 26, 1913
1 INTEREST (8§ I<1)—WHEN RECOVERABLE—MORTGAGES—FUND IN COURT

REPRESENTING MORTGAGED PROPERTY
On taking mort

accounts consequent upon the opening of a
permit a mor or to redeem, the mort
ed to accept a smaller rate of interest which the
fund representing the land in question was actually earning by

f

oreclosure decree t
should not be comy

of the land having been taken for railway
thereof having been paid into court; the mort

case receive the full contraet rate for which
[ Wiltiams v. Boz, 12 D.L.R. 90, reversed.)

reason
and the price

should in such

his mortgage provided
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MAN. 2. Mogroack (§1 E—22)—R1GHTs AND LIABILITIES OF  PARTIES—MORT
- GAGEE IN POSSESSION AFTER FORECLOSURE—TLOSS OF RENTS FROM

C.A NON-REPAIR—LIABILITY FOR
1913 While acting owner following a final order of foreclosure in his
-— favour regularly obtained, and up to the time when the court, exer
Winiams cising its equitable powers 1 not for any irr writy in the final
! order, opened the foreclosure and gave the mortgagor liberty to
ox redeem, the mortgagee was une tion to repair or to keep

up the buildings on the mort i to try to obtain tenants.
and, therefore, his mort account is not subject to surcharge as
for rents which might have heen, but were not, obtained by him

| Williams v. Bowx, 12 DLR. 90, reversed. |

3. Costs (§1—=20)0—0x ArPeaL—To PRIVY COUNCIL—WHEN CHARCEABLY
AGAINST UNSUCCESSFUL APPELLANT

ed with the costs of an unsunceessful

the date when the judgment ther

for is made a judgment of the court in which it is to be enforeed

An appellant should be char
appeal to the Privy Couneil as

Statement Arrearn by the defendant from the judgment of Galt, J,,
Williums v. Bor, 12 D.L.R. 90,
The appeal was allowed.
« 0. B. Coyne, and J. Galloway, for the plaintiff,
J. W. Baker, for the defendant

Howell, C.1M Hower, C.JM The Master allowed the defendant his
costs of foreclosure, hut on appeal, a portion of these costs, to
the extent of $3

.90, was disallowed, and the reason given is

e foreclosure was obtained by an untrae aflidavit of the defendant

Counsel for the plaintiff urged the same thing before this
Court, | have read the case and the judgments in its various
phases and 1 can nowhere see such a finding.  The Chief Jus
tice of the King's Beneh did state in his judgment pronounced
more than a year after the affidavit was sworn that the land was
worth five or six times the $2,000 advaneed, but I infer that he
refers to the then value, not the value at the date of the affi
davit, and I cannot find in the trial Judge’s judgment any
thing to justify the statement that the defendant has been con
vieted of falsehood,

The land adjoined a railway track at a very noisy place,
and I should think of little use for a residence, and 1 cannot
shut my eyes to the well-known faet that a finaneial depression
prevailed in April, 1908, which was quite gone at the date of
the judgment of the Chief Justice. At the latter date railway
expansion was in the air and this property might have therehy
peculiar value.  In addition to this two very reputable and cap-
able witnesses quite supported the defendant as to the value
mentioned in his affidavit

I would support the Master’s report as to these costs,

On November 2, 1910, the Supreme Court (Williams v.
Bor, 44 Can. S.C.R. 1) pronounced judgment declaring that
the plaintift should he allowed to redeem, reversing the judg

he
m
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ment of the Chief Justice and of the Court of

on the ground, as 1 understand it, that, notwith

\ppe

al her

standing thu

steps taken by the defendant under the Real Property Aet
the Court on its equitable side, could grant redemption notwith
standing that the mo had properly got in the titl
of the mortgagor I'here is no pretence in the Supreme Coun
judgment that the defendant had been guilty of any fraud. It
s true that the trial Judge vemarked on the defendant
rapacity: but I gather from the remarks that this o rs to the
defendant refusing the plaintift redemption after | had lav
fully got in the titl had a certificate of title in his own
name under the Real Property Aet, and at a time when he
thought | position was mvulner bl

I'he defendant applied to the Privy Couneil for leave to ag
peal, and this was refused in July, 1911, The railway compan
under expropriation proc lings as to th lands, paid a |
sum of money into Court in August, 1911, and on Im
1912, at the instance of the plaintiff, the Chief Justice of the
King's Deneh m he ord of refer 1 oin M
Justice Galt’s judgment nd i tl lor it |
the plaintift was entitled to the money paid in by the rail
compan ess whatever su s due the def ton!
Lag ind ther vas this reference to the Master

The plaintift' for some reason delayed in the o Fel
shewn in the last paragraph of the Master’s report, and yet
the defendant is penalized for this delay by compelling hi
to take 39 interest instead of 8¢, I cannot, on any legal prin
ciple, see why the defendant should be deprived of h nterest
nor can I see why the plaintiftt spent of 1912 in the Master
office and all of 1913 in appeals. She has no cause to eon
plain of the delays

On the question of interest 1 would agree with tl Master's
report

In taking the accounts the Master charged the defendant
with the rents which he actually  received On appeal the
learned Judge charged him with $50 per month hy way of
oceupation rent, with an allowanee of $200 for repairs.  Ther

is no allowance for the contingeney of vacaney, although Mrs

Smith, who made one of the affidavits, vacated one of the

very shortly after the defendant entered

I'he defendant entered into possession as owner

imd t

he had an indefeasible title and so continued for

houses

wlieved

thout fiv

nonths, and he evidently treated the property as his own. He

spent small sums for repairs and shews in detail what he got

out of it, less commission for colleetions and eve
mission paid by him is disallowed

n th

IS com

The accounts shew that during the winter months these

1913
Wiriaus
Box

Howell, 0.0.M




264

MAN.

A
1013
Witniavs
r.
Box.

Howell, C.1. M,

DomiNioN Law Reports. [15 D.LR.

houses were vacant and it appears that, at all events in 1909,
the plaintift knew the houses were vacant. In the beginning of
the reference the defendant properly filed an affidavit shewing
his dealings with the property and giving full accounts in
detail.  The plaintiff then surcharged, charging the defend-
ant for rents which he had not received, but which she claimed
he ought to have reccived. The onus of proving this surcharge
was of course on the plaintiff and for some reason not given she
chose to prove this upon affidavits. She produced the affi
davits of several tenants of the premises, who had oecupied
them before the defendant entered into possession, but curiously
enough, there are no affidavits by any tenant after the defend-
ant’'s occupation hegan,

An examination of these affidavits shews that no one appar
ently had ever oceupied the premises all winter, and that each
had heen oceupied for a very short term. The plaintiff’s own affi
davit shews that she did occupy the premises for probably two
whole winters, some years hefore the defendant entered into
possession

There were conflicting affidavits as to the state of repair of
the houses. 1 gather that the Master helieved the affidavits of
the defendant and that the Judge in appeal believed the affi
davits of the plaintiff, 1 cannot see why the affidavits filed by
the defendant should not be taken as true, and particularly in
sieh a case as this where the plaintiff having the onus of proof
upon her, chose to take the extraordinary method of producing
affidavits in evidenee, There was a little evidenee given viva
voce, which was apparently not before the Judge in appeal, and
it seems unimportant,

I cannot see why the Judge, differing from the Master, be-
lieved the plaintifi’s affidavits to the exclusion of the defend-
ant’s. The defendant evidently did believe that the land was
about to be taken by the railway company and he was probably
hothered by the various steps taken in this cause. Evidently
the plaintiff and her agent knew the state of the property and
she was aware that in 1909 for some time it was vacant. [ would
huve expeeted her to ask the defendant to repair if she thought
this should have been done. Perhaps she, like the defendant,
thought the property might at any moment be expropriated

I do not see why I should not believe the defendant’s affi-
davits, especially as the onus is on the plaintiff, and she chose
to prove her ease in this peculiar way. I see no reason for re-
versing the finding of the Master on this branch of the case

After a mortgagee gets title by foreclosure he has an abso-
lute title and can of course treat the property as his own, hut
the mortgagor has power, for a time at all events, to apply
to the Court to extend the time for redemption, but it seems to me
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th former morty

agee s position s greatly changed when h
enters into possession as owner and not

as a mortgagee, and that

he is not hound to account stri A8 4 mortgagee 11 Possession
I merely state this view (a point not argued) so that it n
not he thought that in this judgment |1

assumed that th
ant was held as strietly 1o

ount as 4 mortgagee i pos
session

On appeal from the Master's report the learned Jud
harged the defendant with the sum of $228.66, the costs o
ippeal to the Privy Couneil, and he charged it as of I8
S 1911 From the records in the prothonotary’s office 1 fin
that this Judgmen was made a judgment of this Court m
\uenst 31, 1911 I have ingquired from the Master and looke
over his books, and he states to me, and his books seem to she
that there was no applieation bhefore him for this eredit, and |
cannot understand how this eredit came to bhe allowed hy
J on an appeal from the Master’s report, un

ess the plan
solicitor must |

dmitted and made ont a case of mis
or negleet on his part. It seems to me this sum should b
reed against the defendant. but 1 thinl

s of August 31, 1911, when it be

came a judgment of this Con
and | think the Master’s report should |

it should be charged

varied by eharging the

lefendant with this further sum

I do not think the report should b ed nom ot hi
respect

I'he appeal, with the above varviation, is allowed. The costs
of the appeal from the

Master's report and of this appeal wil
he allowed to the defendant and added to
itter

his elaim in this

Riciarps, J.A I'he Master allowed the defendant h

costs of the sale proceedings and of the order of foreclosure of
the plaintifi's title He disallowed the plaintiff's surcharg:
for rents that it was claimed the defendant should have obtained
and for which, if mort

gee in possession, he might perhaps
have been liable 1o account He also allowed the defendant
interest at eight per cent the mortgaee rate on his securit
after the time of the purchase of the land by the railway com
"‘\H\

The learned Judge to whom the plaintiftf appealed, and whos
decision has been appealed against to this Court

allowed the
surcharge, disallowing the

costs of obtaining the final order of
foreclosure and reduced the rate of interest to three per cent

from, practically, the time of the payment into Court of the

price paid by the railway company for the land taken
I take the effeet of the judgment of the Supreme Court

of Canada in this action, delivered in November, 1910, to be that
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the defendant legally obtained his final ordor for foreclosure,
and therehy hecame, in law and in faet, the owner of the pro
perty, and that the plaintift: was to be allowed to redeem, not
hecanse the defendant still was only mortgagee, or had taken
possession as such, or in any other  than as owner, but be
canuse the Court considered it a proper case to exercise their
equitable powers of reopening the foreelosure and requiring
the defendant, in spite of his having hecome the owner in fact
and in law, to submit to redemption as a mortgagee,

The result is that we cannot hold that, up to November, 1910,
there was any obligation upon the defendant to repair or keep
up the buildings or to try to obtain tenants for them,  Till then
he had every reason to helieve that they were his to do with as
he chose, and till then they were in faet his.  1f he had torn
them down as soon as he took possession as owner, he would

have heen aeting within his rights, and accountable to no one,
and the Court, while allowing the plaintiff to redeem, would
not, I think, have held the defendant liable to account for
the value of the huildings so destroyed

The cost of putting the buildings in rvepair, after the
Supreme Court judgment ehanged his position and made him
. would hardly have been repaid by the
rents thereafter received, up to the time of the purchase by the
railway, allowing, of course, for a large part of that time occur
ring_in the winter and for the intervals that might have

again only mortg:

oceurred hefore tenants conld be got

For the above reasons | think the Master was right in allow
ing the full costs of the foreelosure and disallowing the sur
charge.

As to the rate of interest, T feel more doubt. But 1 do not
think the reference has been pushed on by the plaintiff it
might have been; and, as the plaintift: was allowed in to redeem
as a matter of grace, and not as of legal right, 1 would not
interfere with the Master’s finding.

The amount of the costs allowed plaintiff on the appeal to
the Privy Couneil should be allowed the plaintiff, both parties
agrecing that, by oversight of the plaintiff, they were not
hrought into the accounts in the Master’s office.

The Master's report should he restored, but varied by the
allowanee of said last named costs, as stated in the judgment
of the Chief Justice.

I concur with the Chief Justice as to the disposal of the
costs here and on the appeal to Mr. Justice Galt.

Pexove, J.A., and Cameron, J.A., concurred.

Appeal allowed.
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CARNEY v. CARNEY
Naskatehewan Supreme Court, Lawont, J Decewmber 23, 1913

1. DISCOVERY AND INsSPECTION (§1V-—20 INTERROGATORIES AND DEPOST
TIONS—EXAMINATION OF OPPOSITE PARIY  BEFORE  TRIAL — SCOPE
oF.

Ihe examination of the opposite party for diseovery before trial
must be limited to matter relevant to the issues raised by the plead
ings bt subjeet thereto it has 1) ) eross-examin
ition at the trial

| Morvison v, Rutledge, 8 DR, 325, 22 Man, |
v, Dunsmuir, 10 BCR
w30, referred to.)

G5 Hopper
and Colter v, Macpherson, 12 PR, (Ont.)

DISCOVERY AND INSPECTION (8 TV -2
BEFORE TRIAL OF EXECLTOR

) Winn conrest—ExaviNanion

An exeentor who has obtained ourt will

t be compelled inan tion brong th
vill and probate there ' neapa
Iy Lo answer question " lely
tooa possible aceonntin noens \ ol I e st

ides the plaintitt must estal

is entitled 1 SCOVETY PO A Reconnt i w which ot)

would have no interest

Arrear from an order dismissing an application to compel
the defendant to attend for further discovery before trial, and
to answer certain questions

The appeal was allowed

. Y. MacDonald, for appellant

I H. Gordon, Tor respondent

Lasont, J This is an appeal from the order of the Loeal
Master at Moose Jaw dismissing the plaintift’s application for
an order that the defendant Melville Oakes be compelled to
further attend for d

seovery and answer the questions and give
the information which he refused to give on his examination for
discovery herein.  The plaintiftt in her statement of elaim
alleges that she is the widow of the late James Warren Carney,
who died at Mortlach on February 3, 1912, and his next-of-kin
and heiress at law,  That the defendants, subsequently to the
death of the said James Warren Carney produced to the Sar
rogate Court at Moose Jaw a document purporting to he the
last will and testament o

the said James Warren Carney
wherein the said defendants were named as execntors, and
obtained from the said Surrogate Court probate of the said will,
upon obtaining which they took possession of the property of
the deceased and of a life insurance poliey payable to the plain
tt upon the decease of the said James Warren Carney.  The
plaintiff’ alleges that at the time the will purports to have been
made the said Carney, deceased, was of unsound mind and
incapable of understanding the nature of a will or of making
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the same; and further, that the said document, if signed by the
deceased, was not executed as required by statute; and she
claims a declaration that the document is null and void as a
will; that probate of the said will be set aside, that the defend-
ants give an account of their dealings with the property of the
deceased : and an order directing the delivery of the proceeds
thereof to herself.

The defendant Oakes, on being examined for discovery re-
fused to disclose the names of the doctor and nurse who were
in attendanee upon the deceased at the time the will was ex-
ceuted,  He also refused to give information as to the person
he (the defendant) sent up to the defendant’s room to make out
the will, and as to the person who direeted him to get eertain
persons to act as witnesses thereof and the witnesses he went
for. Further, he refused to answer certain questions as to
the steps that he and his co-executor took to obtain probate,
and also refused to give any account of their dealings with the
estate of the said Carney.

Rule 278 provides as follows :—

Any party to an action or issue, whether plaintilt or defendant,

may without order be orally examined before the trial touching
the matters in question in any action by any party adverse in point of
interest, and may be compelled to attend and testify in the same manner,
upon the same terms, and subjeet to the same rules of examination as a
Witness
And rule 290 reads as follows:

Any one examined orally under the preceding rules of this order shall
mination,

be subject to eross-examination and re-examination, and <uch
eross-examination and re-examination shall be conducted as nearly as may
be as at a trial,

These rules are practically identical with those in foree in
the provinees of Ontario, Manitoba and British Columbia; and
in these provinees the Courts have held that an examination for
discovery is, both in form and in substance, in the nature of a
eross-examination, but limited to the issues raised by the plead-
ings: Morrison v. Rutledge, 8 D.L.R. 325, 22 Man. L.R. 645;
Hopper v, Dunsmuiv, 10 B.CR. 23 Colter v. Macpherson, 12
PR 630, The object of an examination for discovery is to
enable the litigant parties to ascertain if the plaintiff has a good
canse of action, or the defendant such a defence as would render
further litigation uscless. To effect this purpose, the examin-
ition may, so far as the issues raised in the pleadings are con-
cerned, he as searching and thorough as the party’s cross-ex-
amination as a witness at the trial conld be. It does not, how-
ever, give the person examining the right to go into questions
of character and eredit unless such evidence is direetly in
issue: Bank of British Columbia v. Trapp, 7 B.C.R. 354, The
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point to be determined in this appeal, therefore, is, are the
questions which the defendant refused to answer relevant to any
issue raised in the pleadings, and if so, would he be compelled
to answer them on eross-examination at the trial?  1f he wonld
he must answer them on his examination for discovery

In Hopper v. Dunsmuiv, 10 B.C.R, 23, Hunter, C.JJ. ot 28
said

Ihe eardinal issues, then, raised by the pleadings are those of unsound

mind and undue influence, and it does not require any argument to

w

that the facta probandi in this elass of case must necessarily be based upon
vomultitude of facts which taken singly may seem to have little or no
relevaney to the issue, and that therefore any useful eross-examination in
respect of such issues must necessarily range over a great variety of
topies Ihe nature and extent of the subject-matter of t) il tl
business and personal relations that existed between the defendant and
the dec dd, the history of their dealings with the property, the m in
which the deceased managed his affairs, the cireumstances leading up to

id surrounding the execution of the will, and the release, must all
necessarily be examined into at length, both in order that the plaintifl
may be able to judge as to whether it is worth while to proceed with the

trinl, and

n order that, in the event of the trial being proceeded with

the Court may be aided in coming to a sound conclusion in re

these issues.  No doubt some of the questions propounded and refused to
be answered seem at first sight to be somewhat remote from the matter in

hand, but 1 think it is impossible to say that the answers may not be

relevant to the issues, and such being the ease the are within the right

given the crossexamining party by the rule

In the present case the issues raised in the pleadings arve,
the unsoundness of mind of the testator and the valid execution
and attestation of the will.  All matters, therefore, which wonld
throw any light upon the testator’s mental condition at the
giti
mately draw inferences as to his mental condition, as well as

time he exeented the will, or from which the Court might

the cireumstances leading up to and surrounding the exeeution
and attestation of the will, are relevant to the issues raised
and proper subjects of inquiry. The various steps taken by
the exeeutors to obtain probate, and their subsequent dealings
with the deceased’s estate, are not in my opinion relevant to any
issue raised.  If the plaintiff sueceeds in establishing either the
unsoundness of mind of the testator or his failure to have the
will executed and attested so as to be valid, she would be en-
titled to a revoeation of the grant of probate and to the admin
istration of the estate, which would enable her to demand from
the defendants an account of their dealings with the property
But as they have obtained probate from the Surrogate Court,
and are in possession of the deceased’s property by virtue
of that probate, 1 am of opinion that until the grant of probate
s annulled the plaintiff is not in a position to demand from
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them an account of the disposition they have made of the estate,
As | am of opinion that all questions asked other than those re-
lating to the steps taken by the defendants to obtain probate
e and their dealings with the property may be relevant to the issues
CARNEY yaised, the appeal will be allowed, and the defendant Oakes will
Canxey,  attend when required at his own expense and give the informa-
ey tion sought for in questions numbered in the examination for
Lamont. J, . g o) & . - N P o o
discovery as 57 to 62 inclusive, 112, 145, 146, 285 to 287 inclu-
sive.  The plaintiff is entitled to be informed of all the eircum-
stances leading up to the execution and attestation of the will,
whieh ineludes the giving of the names of those present at the
time and having anything to do with the matter

Appeal allowed.,

IMP. TORONTO AND YORK RADIAL R. CO. (appellants) v. CITY OF
TORONTO (respondents)

P.C.
1913 Judicial Committee of the Privy Council, The Lord Chancellor, Lord
Shaiwe, and Lord Moulton. November 14, 1913,
1ooAveear (8 1T A—Tla)—Riant 1o—Wanver—OrpeEr oF RAILWAY AND
Muxiciran Boarn,

The right of a municipality to appeal from an order of the Ontario
Railway and Municipal Board permitting a street railway to deviate
its line, is not lost or waived by the failure of the eity to appeal
from the mere ruling of the board in favour of the railway company
as to the right to deviate when the deviation plan was not approved
at that hearing, as it may wait until the making of the formal order
and appeal therefrom on obtaining the requisite leave.

[Re Toronto City and T. & V. Radial R, Co., 12 DR, 331, 15 Can,
Ry. Cas. 277, 28 O.L.R. 180, aflirmed. |

2. Cargiens (§ IV A519)—Boarn or RAmyay CoMMISSIONERS Power
TO PERMIT STREET RAILWAY TO DEVIATE LINE—ABSENCE OF LEGIS

LATIVE AUTHORITY
As the Toronto and York Radial Railway Company is not authorized

by legislation to deviate its line from Yonge street, in the city of
g rio Railway and Muni

mit it to do so.

Toronto, to a private right of way,
I Board is without jurisdietion to j
[Re Toronto City and T, & Y. Radial R. Co,, 12 DL, 331, 15 Can,
28 OLR. 180, affirmed. |

Ry. Cas, 3

Statement Arreal by leave of the Court helow from the judgment of
the Ontario Supreme Court (Appellate Division), Re Toronto
and T. and Y. Radial R. Co., 12 D.L.R. 331, 15 Can. Ry. Cas.
277, 28 O.L.R. 180, affirmed.

The appeal was dismissed.

Nir Robert Finlay, K.C., . A, Moss, and Geoffrey Lawrence,
for the appellants.

W. 0. Danckwerts, K.C., and Irving S. Fairty, for the re-
spondents.

The appeal was heard by Tue Lorp Chancenior, Lorp
Suaw, and Lorp Movprox
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The judgment of the Board was delivered by

Lorp MovrroN :—The history of the litigation in this matter
is as follows

The Toronto and York Radial Co. is a railway company

whieh, so far as is material to the deeision of the present case,

may be taken to be the suceessors in law to the Metropolitan
Street Railway Co. of Toronto, which was incorporated by an
\ct of Legislature of the Provinee of Ontario passed in the 40th
vear of the reign of Queen Vietoria, and chaptered 84, for the
purpose of constructing, maintaining, and operating railways
upon and along streets and highways within the jurisdietion

J |

wdjoining municipalities as they might be anthoriz

of the corporation of the eity of yronto, and of any of t

| to pass
along, under and subjeet to any agrcement thercafter to b
nade between that company and the councils of the said eity
and of the said municipalities, and subjeet to any hy-laws of th
same

At the date of the passing of the said Act and until the
first day of January, 1888, the portion of Yonge street, to
which this case relates, was within the county of York, bhut hy
proclamation, dated September 24, 1887, the houndaries of the

city of Toronto were extended so as to inelude a portion of such
county, such proclamation to take effeet from the 1st day ol
Janunary, 1888, By virtue of such extension, almost the whol
of the aforesaid portion of Yonge street hecame ineluded within

the boundaries of the eity of Toronto, but a small portion at the
northern end situated opposite to and to the south of Farnha
wenue still remained within the county of York

Prior to the above-mentioned extension of the houndaries
of the eity of Toronto, and while the said portion of Yong
street was still within the county of York, an agreement, dated
June 25, 1884, was made between the munieipal couneil of such
county and the Metropolitan Street Railway Co. of Toronto
By the terms of that agreement the railway company obtained
the right to construct, maintain, complete, and operate a ra
track in, upon, and along the above portion of Yonge strect
such track to be loeated and construeted on the west side only
of the said street, according to plans to be approved

The company undertook to run at least two cars each way
morning and evening, on a regular time table, at such times as
would best meet the wants of the residents and the general
publiec. The privilege and franchise granted by the agreement
were to extend over a period of 21 yerrs from its date, and sub
jeet to the observance of the conditions and agreements therein
contained (which covered many matters not direetly relevant to
the present dispute) the company were to have the exelusive
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right and privilege to construet a street rail, or tramway in
and upon the said portion of Yonge street.

By a further agreement between the same parties, dated the
20th day of January, 1886, the privilege granted by the preced-
ing agreement was confirmed and enlarged in various respects

ro

not relevant to the present case, otherwise than that hy clause
16 of this agreement the privilege and franchise granted by
it in the previous agreement were made to extend over a period
of 31 years from the 25th day of June. 1884, so that they will
expire in June, 1915,

It is solely under the two agreements above referred to that

the Metropolitan Street Railway Co. of Toronto acquired and
that their suceessors, the present appellants, possess the right
to maintain and operate the street railway along the portion of
Yonge street to which this ease relates, and they are bound in
respect of such privilege and franchise by all the terms and
conditions of such agreements. Very numerous Acts of Parlia-
ment (heing either general Railway Aets, relating to all rail-
ways in the provinee, or special Aets relating to the appellant
company or companies, of which it is the successor), were cited
in the argument, but their Lordships are unable to discover in
any of such Aects any legislative provision which exempts the
appellants from the performance of the conditions of the agree-
ments under which they have obtained these privileges and
franchises which they still enjoy.

According to the well-known prineiples of the construction
of statutes, clear words are required to give them a meaning
which would interfere with existing contractual arrangements,
and their Lordships are of opinion that, so far as concerns the
said privileges and franchises obtained under the said two agree-
ments, such words are entirely absent in the present ease. It is
unneeessary, therefore, to examine in detail the portions of these
statutes which were cited in argument of exeepting, so far as
may be necessary to understand, the decision of the Ontario
Railway and Municipal Board which formed the subjeet of the
appeal to the Court helow.

By an Aet of 1803, the Metropolitan Street Railway Co. of
Toronto changed its name to the Metropolitan Street Railway
(fo., and by an Aet of 1897, it again changed its name to the
Metropolitan Railway Company, but such changes of name have
no effect on the rights of the parties to this dispute. On April
6, 1894, an agreement was made between the munieipal cor-
poration of the county of York and the Metropolitan Street
Railway Co., wherehy, amongst other things, it was provided
that the company might defleet its line from Yonge street and
operate same across and along private properties, after expro-
priating the necessary rights of way under the provisions of
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street

cor and that the Board had no jurisdiction to allow the deviation
- ‘, The Board rejected that contention, and, on October 25, 1911
ided they delivered a written opinion to the effeet that the company
and had the right to deviate to their own right of way

i It has been strongly contended before their Lordships, as it
;l‘ :u vas in the Court below, that the respondents were hound forth
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with to appeal against this expression of opinion of the Board,
and that their not having done so should have been punished
by a refusal of leave to appeal from the operative order subse-
quently made by the Board, or should at any rate preclude
them from disputing the correctness of the view of the Board
as to the law of the case in any subsequent proceeding. Their
Lordships are of opinion that there is no foundation for such a
contention.  The application to the Board was to approve a plan,
and until it had made an operative order, it was not inecnmbent
(even if it was permissible) upon any ohjector to appeal against
interim expressions of the view of the Board in matters of fact
or law. It might well be that the operative order might not
have been objectionable to the eorporation, and, until they learnt
its terms they could not he required to decide whether they
would dispute it or not,

On June 17, 1912, the Ontario Railway and Municipal Board
made an order approving the plans filed by the appellants, and
on December 16, 1912, leave was obtained to appeal against that
order.  On February 13, 1913, the Appellate Division of the
Supreme Court of Ontario gave an unanimous judgment, allow
ing the appeal and setting aside the order, and it is from this
decision that the present appeal. is brought.

Their Lordships are of opinion that the deeision of the Ap-
peal Court was right and should be affirmed. The line of the
appellants, in the portion of Yonge street which, ever since
January 1, 1888, has been within the city of Toronto, has been
held and operated by the appellants or their predecessors, un-
der and by virtue of the franchise and privileges obtained hy
them under the agreements of June 25, 1884, and January 20,
1886. It is true that these agreements were made with the
county of York (within whose jurisdiction this portion of
Yonge street then lay), and not with the eity of Toronto, hut
by the indenture of August 20, 1888, the county of York con-
veyed to the ecity of Toronto the whole of its interests in the
portion of Yonge street within the eity.

It is not neeessary to decide whether, under the circumstances,
the corporation of Toronto became formally the successors of
the county of York under the agreement, so far as it related to
this portion of the track, to such an extent that they could have
enforced obedience to the terms of the agreement by proceed-
ings in their own name, because, even if that were not so, the

county of York were clearly trustees on behalf of the corpora-
tion of Toronto of their rights under these agreements with re-
gard to such portion of the track, and could not have released
the appellants from any of its conditions, otherwise than by
the request or with the eonsent of the corporation of Toronto.
The appellants are thus bound by the whole of the obligations
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of those agreements, so far as they relate to such portion of the
track. As has already been said, there has been no statutable
release from those obligations, and it is elear heyond the neces
sity of argument, that if those obligations still exist, the pro
posed new line is not in conformity with them

Their Lordships, further, are of the opinion that the pro
poscd line is neither a deviation nor a deflection within the
meaning of the statutes quoted in the argument, relative to the
powers of railway companies in general, or the appellants in pan
ticular, to deviate or defleet their track, but is a new line which
the appellants are desirous of construeting and operating with
out having obtained any franchise or statutory authority so to
do.

Their Lordships w therefore, humbly advise His Majesty
that this appeal should be dismissed.  The appellants will pay
the costs of the appeal

Appeal dismissed

PIONEER TRACTOR CO, Ltd. v. PEEBLES

Saskatohewan Supreme Court, Elwood, J.  December 30, 1913

1. CORPORATIONS AND compaxies (§V B—I176 SALE OF SHARES—RELI

ANCE ON MISREPRESENTATIONS — PURCHASER'S PRIOR STATEMENT
A subseriber for shares is not precluded from questioning the trut
I statement ntained in a mpan prospectus by an admission
made by him before subseribing for his shares, to the effeet that h
1 not influenced by anvthing mtained in the prospectus, where lu
ifterwards gave his subseription in relianee on false statements in th
prospectus and oral misrepresentations by an agent of the company

la Reefs v, Tiwiss, [1896] AC. 273, 280; Kd ton v. |
maurice, 55 LI, Ch, 650, 653: and Peek v, Derry (1880 17 ChD

1, 584, specially referred to,)

2. Fravp axp pecerr (§ 1—6 SALE OF SHARES —MISREPRESENTATION |
COMPANY PROSPECTUS

A statement in a prospectus that thousands were interested in a
company, which guaranteed its financial suceess, when as a fact there
vere not over one hundred and twenty-five sharcholders, is a false re
presentation sullicient to invalidate a subseription for tres made in

relianee thereon
b FrRAUD AND pECEIT (§ I—6)—SALE OF SHARES —MISREPRESENTATIONS
AS TO PROBANLE EARNINGS OF COMPANY

Iy rent in
order to obtain a subscription for company shares, without any

An unfounded statement reckle made by the company’s

reasonable basis for his opinion, that the company would earn 30
per cent. dividene

on its shares, may be relied on as a misrepresenta
tion avoiding the subseription

4. Estorren (§ 111 E—T4)—FORBEARANCE—SALE OF SHARES DELAY 1N
ASSERTING MISREPRESENTATION

One whose subseription for company shares was obtained by mis

representation is not precluded from obtaining relief by delay in

asserting his rights, where no change oceurs in the status of the com

pany in the meantime
[Farrell v. Manchester, 40 Can. S.C.R. 339; Aaron Reefs v. Tiwiss

[1806] A.C, 278, followed; Re Scottish Petroleum, 23 Ch.D. 413, 420,
considered.]
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Action hy a company to recover on notes given in payment
of a subseription for shares; the defendant counterelaimed for
fraud and misrepresentation in obtaining his subseription.

The action was dismissed.

. F. Blair, for plaintiff.
J.F. Frame, for defendant
Evrwoon, .J The plaintiff is a corporation with the head

office at Calgary, in the provinee of Alberta, and was incorpor.
ated, among other things, to earry on the bhusiness of manu
facturers of gasoline and traction engines. The eapital stock
ol the company is $2,000,000, of which $500,000 is common stock
and the balanee 70 preferred stock. When the preferred stock
shall have earned 790 profits, the preferred and common stock
share in the balanee of the profits. The plaintift company was
organized hy some of the sharcholders and officers of a like
concern earrying on business at Winona, Minnesota, and the
$F500.000 worth of common stock of the plaintiff company was
puid to the Winona company in full payment for eertain patent
and trade rights. In the month of January, 1912, the defend
ant, who is a farmer residing near Yorkton, in the provinee of
Saskatehewan, noticed an artiele in a Yorkton paper of the
plaintiff advertising for a branch house mana

r at Yorkton
In consequence of this article the defendant wrote to the plain
tiff company. A considerable amount of correspondenes took
place, and the plaintiff ecompany forwarded to the defendant a
copy of its prospectus, which I shall refer to as ex. 1. Corre
spondence took place from time to time, and finally, on or about
August 22, 1912, the defendant made an applieation to the
plaintiftt for thirty shares of the p rred capital stock of the
plaintiff company at the par value of £100 cach, and on account
of the purchase of such shares paid the sum of $300 by giving

a post dated cheque therefor, and gave promissory notes for
the balance of the shares, two of which promissory notes are
being sned on herein, The defendant also at the same time
signed an applieation to he appointed branch manager of the
plaintifi: company at Yorkton. Both of these applications were
procured by the plaintiff company through one Joseph Blair,
Blair had prior to August 22, had an interview with the defend-
ant, but the defendant at that interview would not entertain
the proposition for purchasing any stock, among other things
ohjecting that the engine which the plaintiffs were then manu-
facturing was too lar and that unless the plaintifi's would
undertake to manufacture a 20-h.p. engine he would have
nothing to do with them. At the time that the defendant signed
this application for stock he had a certain conversation with
Blair, and T find as a faet that Blair informed the defendant
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(d) That the plaintift company’s business was then in such a condi
tion that the defendant would make $3.000 per year out of his ageney for
the plaintiffs at Yorkton, Saskatchewan, and out of his dividends on such
thirty p rred shares of stock, if he would take them, and that the said
stock would in addition to paying defendant a seven per cent. guaranteed

dividend, pay him thirty per cent. per year dividends, that is, that his
stoek dividends and commissions as loeal agent, on sales, would amount
to 83,000 per ye

and that the company’s business was then in such a
flourishing condition as to ensure such results

It was objected on the part of the plaintifi that so far as the
statements contained in the prospectus were concerned, the
defendant had admitted that at the conelusion of the first inter-
view with Joseph Blair he was not influenced by anything con
tained in the prospectus.  That is quite true; but in view of the
evidence of the defendant, wherein he swears that he purchased
the stock on the strength of what was in this prospeetus and
of what Blair told him, I have reached the eonelusion that what
the defendant means is that notwithstanding anything in the
prospectus he had not concluded to purchase the stock at that
time, but that when he did conelude to purchase the stock he was
influenced hy the various statements in the prospectus and by
what Blair stated to him. In daron Reefs v. Twiss, | 1896] A.C.

273 at 280, Lord Halshury, L., says:

But 1 must protest against it being supposed that in order to prove
a case of this character of fraud and that a certain course of conduet was
induced by it, a person is bound to be able to explain with exact preei
sion what was the mental proeess by which he was indueed to act, It is a
question for the jury

And in Edgington v. Fitzmaurice, 55 1.0, Ch, 650, at 653,
Bowen, L.J., says:

The real question is, what was the state of the plaintifi"s mind?
and if his mind was disturbed by the misstatement of the defendants and
such misstatement was in part the cause of what he did, the
of his also making a mistake himself could make no difference,

And at p. 652, Cotton, L.J

It is not necessary for the plaintiff to shew that this misstatement
was the sole cause of his acting as he did

mere fact

Y8 :—

In Peck v. Derry (1880), 37 Ch.D. 541 at 584, Sir J. Hannen
SAVS (—

Ihat which materially influences a man in taking a step, subj

the observations already made as to the breach of moral duty on th

of those who made it, gives a cause of action. Tt is not necessary that
it should be the sole influencing motive. If it is a materially influencing
motive then unless it had been present the conduet of the plaintiff might

have been diffe

nt, which is sufficient

So far as the clauses in the prospectus which 1 have
numbered above 1 and 2

ire coneerned, I am of opinion that in
reading the whole prospectus the fair inference is that these are
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merely conclusions from the arguments set forth in the pros
cand that there was nothing fraudu

pectus commencing at p
lent, so far as those two clauses are coneerned. It was admitted
at the trial that elause No. 4 was not fraudulent. So far as
the third elause in the prospectus is concerned, 1 am of opinion
that that was intended to assert as a foet that at the time of
the issuing of that prospectus there were thousands interested
in the plaintiftt company as sharcholders, and that it is reason
able to suppose that it would be so understood hy the defend
ant or any person reading the prospectus.  This representation
was absolutely untrue.  The evidencee on hehalf of the plaintifl
shews that at the most not more than one hundred and twenty
five persons were interested as shareholders, and those are the
only persons who could be interested in the financial success of
the coneern,  This representation would he material as influ
encing the finaneial condition of the company and the ability of
the company to earn large profits.  So far as the verbal repre
sentations are concerned, the defendant received a letter from
the plaintiffs on Janunary 22, 1913, stating that they were not
vet manufacturing in Calgary and that the shops were not
finished.  To this the defendant replied hy a letter of Janu

7. I find from the evidenee that at the time Blair made

this representation as to the shops being in operation on Oect
ober 1, he did so without any reasonable ground for making
such a representation, and that he did so frandulently, in order
to induee the defendant to take the stock and to sign the promis
sory notes; but | am of the opinion that the defendant, by
continuing to deal with the plaintiff company after knowledg
of the faet that the shops were not in operation, has probably
prevented himsell from now objecting on that ground In
view, however, of the conclusion | have reached | express ne
decided opinion on that point

So far as the statement that the stoeck wounld earn 307, is

concerned, 1 quote from the following evidenee of Joseph

Blair

Q. On August 22, 1012, did 1 know how much st the mpany
had dssued and would be ealled upon ont of the profits to pay lends
upon A. How muech stoc had been Id

Q. Yes, A. N ir

Q. You did not know \. No, sir

Q. You did not know within a million dollary '
n tock

o How mueh stoek had been Did yon ke iy thin it
! he company had been put to, to acquire a site on 1 late v

| not

. Did you know anything about the amount of expenditure that
t company had made in construction work up to t lat A, T did
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Q. Did you know anything about the amount of money the company

ul expended in getting its charter, organizing the company. or selling
stoek \. No, sir,
QS0 vor didd not know how, when the company wonld get in operation,

to figure ont where there would be 300 profit A, No, | didn’t know how

to go to work and figure it
Q0 Well, T mean to

conld formulate any r

1y on that date you had no data upon which you

mahle proposition that the mpany would be
enabled to pay o dividend at all? - A No, only what T thonght

Qo Soc it you made that statement to Mre, Peebles, that the company

would pay 3077 profit, it was a statement which yvou made withont hay
g any reasonable information upon which you could base such a state
ment A1 didn’t make the statement

Qo Wello 1 know. 1 oam not saying you did, 1 say, if you made the
stutement \. Certainly

o You bad no ressonable grounds to say such o statement was true?
A Ny sir

I find that the statement that the stock wounld earn 304
dividends was not an honest expression of the opinion of Joseph
Blair, and in my opinion was a false statement of faet, that is,
it was a false statement of the opinion of Blair. The opinion
ol Blair was a faet which, it is stated by the defendant and
ite coneeivable, was a most important fact in influencing
the defendant in his decision to take stock. “*Disproof of the
declared condition of mind does falsify the statement ;™" Hals
bury, vol. 20, see. 1¢ It was made falsely, frandulently, and
m order to induce the defendant to take stock and sign the
promissory notes in question.  There is the admission of Blair
that he had no reasonable grounds for making the statement.
It is quite true he denies he made it, but in another part of
his evidenee he does admit that he made a somewhat similar
statement, and 1 think as a faet that he did make the statement.
I am satisfied from the evidenee that he could not have believed
if to be true. At the time the statement was made the finaneial
condition of the company was such that there could be no possi-
hility, to my mind, of the company ever earning any such profit ;
in faet, T am very doubtful if the company could ever pay more
than the 70 dividend, even if it could pay that, At the time
that this stock was taken there had been about 0.000 worth
of preferred stoek sold.  Of this, $250,000 worth was sold to
Calgary people without any expense to the company; the bal
anee of $30,000 was sold to various parties; and on account of
all this stock sold there had been by that time received about
10,000, which had been used for organization purposes, for ad-
ministration, advertising expenses, for advances to agents and
stoek commissions; and at that time the coneern had to its eredit
in cash a little over $2,000. It was attempted to draw a parallel
with the Winona company. The Winona company had hecn in
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; existence some five or si rs. had a capital of £116.000, had SASK
iximu nnual output o it 150 hit nd had 1 ~
a profit of about 38 for o 0" Phe evidencee shewed
that the plaintiffs hoped to hawve s larg n output t
' Winona company by 1914, and it was shewn by vidence that 10N
tl ost of munufacturn nt ould be prob 4 (
| Winm otl « ition mld no
kely bhe at the ost g I A\ na pla :
| be noticed that of the caj " ‘ oy £500,00) |
was water hich woul ke ¢ s hen N CHorimoe oad
and H‘v" vater, alle th 1 had >\"1 i\ 1l om th " 1
tock, would share in the profits. It would seem a very simj
I wilem 1 rithm ) 1 hat Hd | )
y carn ] hin the pr stated ) Hat |
ondition of the compar | tine of thes I ! "
t seems to me tha tot | n nn nes
1 owing larg 1o nan con on ol th npan
that tl ntiffs ha heen u to their
| re incorporated
cerned 1 fendant had by his wop 1 | y
( etin [ do not agre h this contention ‘ n
not n het 1 [\ unt ‘ 1 1
t t nts o l' Wy it 1 md on is 1 I {
canie re at the trial « I wediat hefore 1
I'l ole of the eorresponder I t p t haud
the defendant up to the time that action was brought len
ited to Tull the suspicions of tl lefendant, and to hmpr
him with tl lea that the compan 18 finaneiall ound m
that the representations made by Blair would he r | I
1s of tl wst high nflammatory natur Lt quote fro
prospectus of April 17, 1912
' W | Mt tent ¢ "
} N nt st ithseribed to fully fina plant ar pery
In a cireular letter to the defendant, dated January 29, 1913
among other things the plaintiff says as follows
In t ur first | busit have rested
! farmers, business men and dealer n the ares of our compan !
| ir busines 100 weeessful from every standpoint and angle. W
have from the outset financed ir business without bor " \
so that when our shop buildings are up they will truly be the propert
of t) mpan cholders, absolutely free from al ebt, and ther
f not like the plant f many mpetit ¢ W | wt ha 1
sail under the ever-tightening strair f u big mortga ndebt .
A
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We have been very eareful not to contraet for anything we could not pay

for, with the result that our fi

point,

ces are in Al shape from every stand

Mere delay does not disentitle a defendant to velief : Farrell
v. Manchester, 40 Can, S.C.R. 339; also daron Reefs v. Twiss,
[1896] A.C. 273 at 279,

There are cases, such as Re Scottish Petrolewm, 23 Ch. D.
413 at 420, which shew that where some change has taken place
in the status of the company, such as a winding-up order, or
where third parties have acquired rights, or the party defrauded
has, after knowledge of the fraud, shewn an intention to remain
a shareholder, delay has been held fatal. No such consideration
arises here,

There are also cases under the English Joint Stock (‘om
panies Aet where the shareholder is held to his obligation unless
he has taken the special method provided by the Aet for getting
rid thereof : see Farvcll v. Manchester, 40 Can, S.C.R. 339 at
353,

In the case at bar, there is no evidenee as to where or how the
plaintiff company was incorporated, except that the prospectus,
under the heading, “*Outline of organization’’ purports to set
forth what one would conelude is a copy of the wmemorandum of
incorporation. In that memorandum it appears that the head
office of the company is at Calgary, Alberta. The evidence
shews that the shops of the company are being erected at
Calgary ; and it is, therefore probably fair to assume that the
company is incorporated under some law of Alberta. We have
no evidenee, though, as to what that law is or as to what its pro
visions are.  Therefore, 1 do not think that the decisions under
the English Aet, where a speeial method of getting rid of liahil
ity is provided, should apply here.

It was further objected that part of the consideration for
the subseription to stock was the appointment of the defendant
as agent of the plaintiftt at Yorkton. The evidence shews, how
ever, that the defendant has never done any business as such
agent except to advise the plaintiff of the names of prospective
buyers.  The defendant has received no benefit from the ageney.
From the conclusions which I have reached, there will he
Judgment dismissing the plaintifi’s action with costs, and order-
ing the notes sued on to be delivered up to he cancelled, At
the trial it was admitted that if | should find for the defendant
I might also order the repayment to the defendant of the $300
which he paid on account of the stock. There will, therefore,
also be judgment for the defendant against the plaintifis for
the above sum of $300,

Action dismissed.
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COTTON v. THE KING
THE KING v. COTTON
(Consolidated Appeals.)

ittee of the Pricy Council, Viscount Haldane ( Loy

coellor). Lovd Atkinson and Lorvd Moulton November 11

AXES (8 V (—198) —Svccksston Doty Act (QUE ) —STATUTORY LIMI
TATION TO PROPERTY “IN THE PROVINCE
I'he Suceession Duties Act (Que.) as it stood in 1902, is to b
construed as expressly limited to property in the provinee of Q 1ehe
and therefore did not inelude bonds, debentures, and corporate shares
which had their situs elsewhere although the deceased owner wa
domieiled in the Provinee of Quebe
Cotton v. The King, 1 D.LR, 398, 45 Can, S.C.R. 469, aflirmed on
this point.]
Faxes (§V( 108 SUCCESSION DUTY—SITUS OF PROPERTY —Doxn
AND SHARES IN FOREIGN COUNTRY—DoMICILY
Notwithstanding the change in the Quels " . ' iy |
by the Succession Duty Act of 1006, 1 v statutor nit
of the word property art, 119 stock bond ind delwnt
having their situs outside of the province were not sul t 1
sion duty, although the « nt as dor ledd in the provine
operative clause being expressly limited to pr n the pr
vinee and this limitation not being removid b, n
tion of the term “property v whiel 1 T | nelude moy W
wherever situate of persons having t micile in t | |
Quel
( ‘ v. The K 1 DL 3 15 Can, S.CR. 469, 1 '
this point.|
ONSTITUTIONAL LAW (§ 11T A 4210 Digker A INDIRECT TAXATIO
The “direet taxation” which, under sec, 92 of the British Nort
America Aet, a provinee may impose for raising a revenue for po
cinl purpo is a tax which is demanded from th 1
it is intended ild pay it and upon whom the bu \ t tax o
the time fixed for payment is placed as the ultimat enee of
taxing scheme; eomversely, if the tax i cmand f Hoone person in
the expectation and intention of the taxing scheme that he shall i
demmnify himself at the pense of another, the t ni wWdirect
Lttorney-General (Que.) v, Reed, 10 AC. 141, applied
FITUTIONAL LAW §11 A 4211 FANES, DIRECT AND INDIRECT
LIMITATION OF PROVINCIAL POWERS—LIABILITY FOR SUCCESSION

DUTY PLACED ON PARTY N A BENEFICIARY Svccrssion I Y
Act, 1906 (QuE

An impost of taxation by way of suecession duty on the devolution
of an estate is for an “indirect tax imd therefore bevond the powers
of a provineial legislature if the scheme of the succession duty
is to make one person pay duties which he not intended to bear
but to obtain from other persons: and as the Suecession Duties At
1906 (Que,) is of this character, inasmuch as the notary or adminis

ration for the estate might he held

rty de

trator making the pr
personally liable to the provincial collector of inland revenue for the
tax, although not sharing in the benefits of the succession, it is wltra

1 1 in Quelw provinee, no loeal serviee

vires of the provinee w ‘
stich as the granting of letters probate is rendered by the Govern

ment therefor or is required by law

CoxsoripaTep appeals from the judgment of the Suprems

Court of Canada, 1 D.L.R. 398, 45 Can. S.C.R. 469, upon
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questions as to suceession duties under the Quebee Suceession
Duty Aet,

The judgment of the Board was delivered by

Logp Movrron:—In the principal appeal now before their
Lordships, the appellants are the executors under the last will
and testament of Henry 1L Cotton, late of Cowansville, in the
Provinee of Quebee, It raises the question whether the mov-
able property of the testator situate outside the Provinee of
Quehee s liable to duty under the Quebee Sueeession Duty Aet
of 1906, In the eross-appeal the Crown is appellant and the
above-mentioned exeeutors are respondents, and it raises the
question whether the movable property belonging to Charlotte
Leland Cotton, the wife of Henry H. Cotton (who died on April
11, 1902), situated outside the Provinee of Quebee, was liable
to suceession duty under the statutes then in foree regulating
such duty.  The history of the litigation is as follows:

At all material times Henry H. Cotton was domiciled in
the Provinee of Quebee,  Iis wife, Charlotte Leland Cotton, by
her last will and testament, after making certain speeial be-
quests, left all the residue of her estate to her said hushand
whom she appointed exeentor of her will.  The value of the
estate was proved to be $359. 441, With the exception of pro
perty valued at $24.490, which was locally situate in the Pro
vinee of Quel
Bentures, shar

. the estate consisted substantially of bonds, de
ete., and it was locally situate in the United
States of Ameriea.  The Government of the Provinee of Quehee
claimed duties upon the whole of the estate of the testatrix, and
not only upon the portion situate in the Provinee of Quebee,
#nd such duties, amounting to $11,193.25, were accordingly
paid by the said exeentor,

Henry H. Cotton died on December 26, 1906, and hy his
last will appointed the appellants his executors, The value of
his estate was proved to be $341385.38, of which property to
the value of $11,074.46 and no more was locally situate in the
Provinee of Quebee. The balance of the estate (consisting for
the most part of bonds, debentures, sharves, ete.), was loeally
situate in the United States of Ameriea. He also left debts to
the amount of %4,659.90, for which his estate was liable. The
Government of the Provinee of Quebee claimed from the appel-
lants as exceutors the sum of $21,360.42, being the duties cal-
culated upon the whole net property passing under the will,
and this sum the appellants were accordingly compelled to pay
as such executors,

On July 12, 1909, the appellants filed a petition of right
praying for a return of $10,548.55 in respeet of the estate of
Charlotte L. Cotton, and a sum of %20,943.47 in respeet of the
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estate of IHenry I Cotton, on the gronnd that neither, under
in the Provinee of

the statute regulating the suee
Quebee at the date of the death of Ch

sion
L. Cotton, nor un
der the statute regulating the same te of the death of
Henry H. Cotton, was movable prope Iy situate ontsid
the Provinee of Quehee linble to pay suecession duty It is
admitted on behall of the Crown that (subjeet to a small corre
tion in respeet of the debts due by the said Henry H. Cotton at
|

re correctly calenl

the date of his death) the said sums a d
and also that, ift the appellants are right in their contention
that at neither of the said dates was the movable property
ocally situate outside the Provinee of Quebee legally liable to

pay suecession duty, the said exeentors are entitled to be repaid

the sums so claimed hy them, subjeet to the said correetion

The ease came on for hearing in the Superior Court of
Quebee hefore Malouin, J.. who, on January 17, 1910, ga
judgment for the appellants for the foull amount of their elain
with interest from July 12, 1909, and costs.  From th

cision the Crown appealed to the Court of King's Beneh, ap

peal side, and on the 30th June, 1910, that Court judgment
confirming the judgment of the Superior Cour et to tl
luetion of the amount claimed by um o the Cow
wlding that the debts due from the estate of the said Hem
1. Cotton should have been deducted pro rata from the
perty situated outside the Provinee of Quebee, and not ent

from that situated within that provinee. The correetness of this
variation is not contested hy the appellant

The respondent appealed from the above judgment of the
Court of King's Beneh to the Supreme Court of Canada
on February 20, 1912, that Court delivered judgment to the
following effeet :—The appeal, so far as it related to the claim

for the return of money overpaid in respeet of the estate of

Charlotte L. Cotton was dismissed, the six Judges of the Court
being equally divided on the point,  The appeal with regard to
the amount claimed to be overpaid in respeet of the estate of
Henry H. Cotton was allowed, the Court being of opinion, hy
a majority of four to two, that, under the laws regulating sue
cession duty in the Provinee of Quebee at the date of his death
the whole of his estate was liable to pay such duty. A eross

appeal by the present appellants against the small correction
mentioned above was dismissed, and from this dismissal no ap
peal has been hrought

The present appeals are brought from the above decisions
of the Supreme Court of Canada. The appellants appeal from
the decision relating to the duties upon the estate of Henry 11
Cotton, and the Crown appeals as to the decision so far as it
affects the duties upon the estate of Charlotte L. Cotton. It
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will he

seen, therefore, that the matter in dispute is solely as to
the effect of the statutes regulating suceession duty at the dates
of the deaths of Charlotte L. Cotton and Henry M. Cotton
respeetively.

At the date of the death of Charlotte L. Cotton, the section
imposing succession duty, which was in foree, reads as fol
lows

Al transmissions, owing to death, of the property in usufruct or en
joyment of movable and immovable property in the provinee shall be liable
to the following taxes caleulated upon the value of the property trans

mitted after deducting debts and charges existing at the time of the death

The French text reads as follows:

Foute transmission par ¢ de propriété, d'usufruit, ou de jouissance

de biens mobiliers on immobiliers, situés dans la provinee, est frappée
des droits suivants, sur ln valeur du bien transmis, déduction faite des
dettes et charges existant an moment du déeds

There is no definition of **property,”” and the remainder of
the group of sections and sub-sections relates to the rates of
duty, the mode of payment, and the formalities to be gone
through in conneetion with the sucecession

Their Lordships are of opinion that no question of diffi
eulty or doubt arises in this part of the e By the express
words of the taxing section, the taxation is expressly limited to
the property “‘in the provinee,”” or in the French text, ““hiens
‘ situés dans la provinee.”” The meaning of these words is
clear.  Neither party denies that movable property can he
locally situate in a place, and in the present case the property
as to which the dispute arises was locally situate in the United
States of America, and therefore not in the Provinee of Quebee,
No question arises as to the applicability of the doetrine mobilia
sequntur personam, hecause the seetion expressly limited the
taxation to property in the provinee; and, therefore, whether or
not the provinee possessed and might have exercised a right to
tax movable property locally situated outside of the provinee
(such right arising from the domicile of the testatrix), it did
not see fit so to do. For the same reason, no question of wltra
vires arises in this part of the case, since the appellants do not
dispute the power of the Quebee legislature to tax movable
property situated in the provinee. The eross-appeal of the
Crown, therefore, fails.

There remains the appeal of the appellants.

The bulk of the careful and elaborate arguments upon these
appeals was devoted to this part of the case. It was distin-
guished from the case on the cross-appeal by the fact that the
legislation in force at the date of the death of Mrs. Cotton had
been repealed before the death of her husband, and the succes-
sion duties on the hushand’s estate were entirely regulated hy
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the terms of an Aet passed in 1906, intituled the Quehee Sug
eession Duties Aet.  In this Aet the operative part of the ace
tual taxing section of the former legislation is reproduced with
a minute verbal alteration which admittedly makes no differ
enet But there is inserted in the seetion a definition which

did not appear in any of the former Aets. It reads as follows

10le. The word “property,” within the f thi tion ul
nelue Wl property, whether movable or tuall itnate or

' vithin the provinee, whether the deceased at the time of his death
had his domicile within or without the provine whie r the debt is
payable within or without the vin ! the transmission take
place within or without the provinee, and all movabl wherever tute
f persons having their domicile roresiding n the Provinee of Quebec

time of their death

The respondent contends that the presence of this definition

ends the operative clause so as to make it cover all moy

able property possessed by the testator wherever situate I"he
appellants deny that it has any sueh effeet, and farther con
tend that, if it has such effeet, the enactment is thereby ren
dered wltra vires of the provineial legislature, and is of no

validity

These are the two questions which this Board has to resolve
and, though it may well be that the decision of one of thes
questions in favour of the appellants might render it un
necessary to decide the other, their Lordships are of opinion
that they are of co-ordinate importance in the case, and that
they should base their judgment equally on the answers to b
given to the one and to the other. The latter of the two ques
tions is of the greater practical importance, in view of the fact
that by a later statute the operative portion of the section has
been amended by omitting the qualifying words “‘in the pro
vinee,”” so that a decision depending on the presence of thos
words would have no applieation to the present state of legis
lation

Taking the first of the two questions, their Lordships are
isked to deeide whether the presence of the definition has the
effeet of removing the words of limitation *‘in the provinee’
from the operative part of the section. It is difficult to see how
it can be contended that they have that effeet. Under the
earlier legislation there was no specifie definition of property ;
and, therefore, it would be interpreted in its natural sense,
t.e., the totality of all that the testator owned, whatever its
nature and wherever its situation. The specific definition that
appears in the later legislation is not and could not be wider
than this. It is true that it may indicate that the section is
intended to apply to a wider class of owners than would be
affected under the former legislation, because it refers to per
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sons not domieiled within the provinee.  Sueh a hreadth of
application may, perhaps, give rise to questions in the future,
but they do not arise here. In the case of a person who is domi
ciled in the provinee, and who, therefore, is naturally subjeet to
the operative elause (as Henry 11 Cotton undoubtedly was),
it makes nothing “*property’™ which would not have been con
sidered ““property”” if no specifie definition existed.  The same
consideration which was deeisive in the former ease therefor
applies with equal foree here, By the words of limitation in
serted in the operative clause, the legislature makes it elear that
it does not intend to tax the whole of the **property” of the de
ceased, but only those of his goods which are “‘situés dans la
provinee.”” It is no longer a question of the powers of the legis

lature.  Whatever they may be, it has chosen to exercise them
only so far as the property locally situated within the provinee
is coneerned

The necessity of this conclusion appears more strikingly
when we examine that part of the definition on which the argu
ment for the respondent was exclusively based.  Counsel relied
on the presence at the end of the definition of the words “*all
movables, wherever situate, of persons having their domicile
(or residing) in the Provinee of Quebee at the time of their
death.””  But the things so referred to would obviously be in
cluded in the word ““property’” as used in the earlier statutes
indeed, they conld not be excluded from any coneept of the pro
perty of the deceased.  And, morcover, its presence emphasises
the deliberate use of limiting words in the operative clause
The definition preseribes that **property’ ineludes movables,
“‘wherever situate,”” but the express language of the operative
clause provides that of this “*property’’ those portions only are
taxed which are “‘biens situés dans la provinee.’

An attempt was made to suggest that this definition of **pro
perty’” could only have been inserted in the Aet to indicate
that on which it was the intention to levy the duties: and that.
therefore, the operative elause must be read as co-extensive with
the definition. But, apart from the fact that the language of
the operative clause is fatal to this argument, the group of
clanses itself shews a good reason for inserting a definition of
property wide enough to cover all that the testator possessed,
quite independently of the question whether duties should be
levied on the whole of the property or not. By the provisions
of art. 1191y, the executor or some party interested under the
will must make a declaration under oath, setting forth, among
other things, ‘‘the deseription and real value of all property
transmitted.””  This is a matter of great importance to those
who ecolleet the revenue, because they are able to judge for

themselves as to the amount of the duties leviable, or, in other

.
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words, to perform the duty imposed upon the colleetion |
sub-sec. 6, i.c., to prepare “‘a statement of the duties to he pand
by the declarant.””  Other provisions of the group of clauses
illustrate in a similar way the use of the word “propert
without any restrictive words in this group of elauses, and fully
account for the bhreadth of the definition without in any way
detracting from the foree and effect of the lmitation which is
found in the operative elanse

On the above ground, therefore, their Lordships are of op
inion that this appeal must be allowed

There is, however, as has heen alr

ady pointed out, a second
question in the case, the decision of which in favour of the ap
pellants would lead to the same vesult. This question is the fol
lowing: whether a suceession duty of the kind contended for
by the respondent could be imposed by the provineial legis
lature without exceeding its powers.  In considering this point

may assume that the operative clause speeifically extends te
the taxation of all the property of the testator as defined in
the statute, or, to exp

ess it more simply, that the Lmiting
words, “‘in the provinee,”” have heen deleted from that elanse
Their Lordships have to decide whether an enactment in sucel
a form would be within the powers of the provineial legislatur
hy reason of the taxation imposed by it being **direet taxation

within the provinee in order to the raising of a revenue for pre

vinelal purposes,”” within the meaning of see. 92 of the 1h
North America Aet, 1867

The language of this provision of the British North A
Act, 1867, marks an important stage in the history of the fisea
legislation of the British Empire.  Until that date the divisio
of taxation into direet and indireet belonged solely to the pro
vinee of political economy, so far as the taxation in Great Brit
i or Ireland or i

1 any of our Colonies is concerned ; and, a
though all the authors of standard treatises on the subjeet r

mized the existenee of the two types of taxation, there canno

sald to have existed any recognized definition of either elass

wch individual writer ga

which was universally accepted. E
his own deseription of the characteristies of the two classes, and
any difference in the deseriptions so given by different writers
would neeessarily lead to differences in the delimitation of the
two elasses, so that one authority might hold a tax to be direet
which another would class as indireet,  But, so long as th
terms were used only in connection with the theoretical treat
ment of the subject, this state of things gave rise to no serious
mconvenience.  The British North America Aet changed this
entirely, ' Direet taxation’' is employed in that statute as de
fining the sphere of provineial legislation, and it became from
that moment essential that the Courts shounld, for the purposes
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of that statute, ascertain and define the meaning of the phrase
18 used inosueh legislation

Numerous cases were quoted to us in which the question has
been dealt with by this Board.  The carliest of these eases oc
curred in 1884, viz., Attorncy-Generval for Quebee v, Reed, 10
App. Cas. 141, in whieh the opinion of this Board was deliverad
hy the Earl of Selborne, L.(

The Aet in question in that case was an Aet imposing
duty of 10 cents upon every exhibit filed in Court in any ae
tion.  The funds so raised were intended to pass into the gen
eral revenue of the provinee, and their Lordships held that such
an impost came preeisely within the words **taxation in order
to the raising of a revenue for provineial purposes.”™  The sole
remaining question, therefore, was, whether such taxation was
“direet,” and his Lordship, in delivering the opinion of the
Board, says as follows

Now, it seems to their Lovdships that those words must be understood

with some reference to the common understanding of them which pre
ientifically sueh sub

vailed among those who had treated more or less

jeets before the Act was passed Among those writers we find some diver

genee of view Ihe view of Mill, and those who agree with him, is less

unfavourable to the appellants’ arguments than the other view, that of
Mr. MeCulloeh and M. Littré, Tt is, that you are to look to the ultimate
incidence of the taxation as compared with the moment of time at which

it is to be paid: that a direet tax is—in the words which are printed here

from My, Mill's book on political economy one which is demanded from
And then

the very persons who it is intended or desived should pay it”
demanded

the converse definition of indireet taxes is, “those which are
from one person in the expeetation and intention that he shall indemnify
himself at the expense of another.”

Applying this definition, he pronounces that a stamp duty
in the nature of a fee payable upon a step of a proceeding in
the administration of justice is not one which is demanded from
the very persons who it is intended or desired should pay it
and that, therefore, the taxation in question was not *‘direet.”’
The Act was aceordingly held to be ultra vires.

The question next came before this Board in the year 1857,
in the case of Bank of Toronto v. Lambe, 12 App. Cas. 575,
The Quebee legislature had in the year 1882 passed an Aect
levying a tax upon every bank carrying on the business of bank
ing in the province. The amount of the tax depended upon the
paid-up eapital, and the number of offices or places of business
of the bank, and it was contended by the appellants that such
a tax was not a direct tax.

In the argument, counsel for the appellant quoted the fol-
lowing definition taken from the well-known treatise of John
Stuart Mill, as the one he would prefer to abide by :—
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established that the meaning to be attributed to the phrase
“direet taxation’ in see. 92 of the British North America Aet,
1867, is substantially the definition quoted above from the treat
ise of John Stuart Mill, and that this question is no longer open
to discussion,

It remains to consider whether the suecession duty imposed
in the present case would be within this definition if it he taken
that the duty is imposed on all the property of the testator,
wherever situate.  For the purpose of deciding this question,

it will be necessary to examine elosely the legislation imposing
it. The provisions of the Aet leave much to be desired in respect
of elearness.  The definition of “‘property’™ contained therein
is admittedly too wide if it is intended to form a basis for pro-
vineial taxation, sinee it would include the movable property ol
any person who might be resident in the provinee at the time of
his death, whether domiciled therein or not.  But, putting asid
such considerations, the appellants not only admit, but contend,
that the Aet imposes a succession duty upon all movable pro
perty, wherever situated, of a testator domiciled in the pro
ssion duty varies with the amount of the pro
of consanguinity of the persons to whom

vinee,  This sucee

perty and the degr
it is transmitted. The method of collection appears to be as
follows.  There is nothing corresponding to probate in the
English sense, but there is an obligation on *‘every heir, univer
sal legatee, legatee by general or particular title, executor,

trustee and administrator or notary before whom a will has been
executed,” to forward, within a specified time, to the collector of
provincial revenue a complete schedule of the estate, together
with a deelaration under oath setting forth various matters re
lating thereto.  Although this is an obligation on each member
of each of the above elasses, it is provided that “*the declara
tion duly made hy one of the above-named persons relieves the
others as regards such deelaration.”  On receipt of such declara

tion, the following provisions with regard to the payment of

the duty come into foree

1 the said collector shall cause to be prepared a statement

of the amount of the duties to he paid by the deelarant
(5) Such colleetor of provineial revenue shall inform the declarant of

aforesaid, by registered letter mailed to his address,

the amount due
and notify him to pay the same within thirty days after the notice is sent
and, if the amount is not then paid to him on the day fixed, the collector
of provineial revenue may sue for the recovery thereof before any Court
of competent jurisdietion in his own distriet

() No transfer of the properties of any estate or succession shall be
valid, nor shall any title vest in any person, if the taxes payable under

this section have not been paid, and no exeeutor, trustee, administrator

curator, heir or legatee shall consent to any transfers or payments of leg

acies, unless the said duties have been paid
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TS I'heir Lordships can only construe these provisions as en IMP.
\et titling the colleetor of inland revenue to colleet the whole of P.C
reat the duties on the estate from the person making the deelaration 1913
open who may (and as we understand in most cases will) be the -
notary before whom the will is executed, and who must recover Corron
yosed the amount so paid from the assets of the estate, or, more ac Tue Kinc
tken curately, from the persons interested therein : .
ator I'o determine whether such a duty  com within the e
tion finition of direct taxation, it is not only justifiable but obliga
wing tory to test it by examining ordinary cases which must arise
ipect under such legislation.  Take, for instance, the case of movables
rein such as bonds or shares in New York hequeathed to some per
pro son not domiciled in the provinee, There is no aceepted prin
v ol ciple in international law to the effeet that nations should
.b. of cognize or enforee the fiscal laws of Toreign countries, and there
wid s no doubt that in such a cas legatee would, on duly proy
end ing the exeeution of the will, obtain the possession and owner
pro ship of such securities after satisfying the demands, if m 0
pro tl il laws of New York relating thereto. How, then, would
pro the Provineial Government obtain the payment of the su
hom sion duty It could onl from some one who was not i
e as tended himselt to bear the burden but to be recouped hy som
the one else Such an impost appears to their Lordships plainly to
iver lie outside the definition of direet taxatio epted by tl
1tol Board in previous cases
been Although the case just referred to is probably one of il
wr of nost striking instances of the exeess of these duties bevond the
ther legal limits of the powers of the provineial legislature, it is Iy
3 T no means the only one. Indeed, the whole structure of the
nher scheme of these suecession duties depends on a syst of mak
ra ng one person pay duties which he is not intended to bhear but
the to obtain from other persons. This is not in return for servie
ara rendered by the Government, as in the cases where local prob
¢ of has been necessary and fees have been charged in respeet ther
of. It is an instance of pure taxation, in which the payment
1 obtained from persons not intended to bear it, within the mean
i ng of the aceepted definition above referred to, and their Lord
' of ships are therefore compelled to hold that the taxation is not
" direet taxation,”” and that the enactment is therefore wltra
e vires on the part of the Provineial Government. On this groun
cton therefore, the appeal must be allowed
our

Much of the argument before their Lordships related to

the cases of Harding v. Commissioners of Stamps for Qiecens

R ) -

' land, [1898] A.C. 769; Lambe v. Manuel, [1903] A.C. 68:
tor The King v. Lovitt, [1912] A.C. 212; and Woodrufl v. Atto
leg ney-General for Ontario, | 1908] A.C, 508

Their Lordships are of opinion that the discussion of these

cases s not necessary for the decision of the present

cas

T e e SR L S T e B



———

e

Cmm

204
IMP.
P.C
1913
Corrox

LJ
Tue Kina

Lord Moulton

CAN.

1912

DoMiNioN Law Rerorrs [15 D.LR.

Harding v. Commissioners of Stamps for Quecnsland re
lated solely to the interpretation of the Queensland Sucecssion
and Probate Duties Aet, 1892, and throws no light on the ques
tions involved in the present case.

Lambe v, Manuel decided nothing farther than that the
Quebee Sueeession Duty Aet of 1892 applied only to property
which a suceessor elaims under and by virtue of Quebee law,
and this also is not in issue in the present ease,

In the case of The King v. Lovitt no guestion arose as to the
power of a provinee to levy snceession duty on property situated
outside the provinee, It related solely to the power of a pro
vinee to require as a condition for local probate on property
within the provinee that a sueeession duty should he paid
thercon.  The deeision in the case of Woodruff v. Atltorney
General for Ontario was much relied upon on hehalt of the ap

pellants, but the cireumstances of the case were so speeial, and

there is so mueh doubt as to the reasoning on which the deeision
was based, that their Lordships have felt that it is better not
to treat it as governing or affecting the present deeision, and
they have accordingly decided the present case entirely in
dependently of that decision

Their Lordships will, therefore, humbly advise His Majesty
that the appeal of Charles S, Cotton and another be allowed,
and the ervoss-appeal of the Crown disinissed.  This is equivalent
to dirceting that the decision of the Court of King's Bench
appeal side, be restored. The respondents to the principal ap
peal will pay the costs of the appeal to the Supreme Court of
Canada and of these appeals

Appeal allowtd and cross
appeal dismissed

BIGELOW v. GRAHAM
(Decision No. 2.)

Supreme Court of Canada, Sir Chavles Fitzpatrick, €., Davies, Idingte
Duff, Anglin, and Brodeur, J.J. October 29, 1912

| Graham v. Bigelow, 3 D.LR, 404, 46 N.S.R. 116, aftirmed.]

Dasmaces (§ HIA4-—-80)—Nale of fruit—Damages for loss
of profit on breach of warvanty Appeal by defendant from
the judgment of the Supreme Court of Nova Seotia, Graham \
Bigclow, 3 DR, 404, 46 NS.R, 116, 11 E.L R, 114, in so far as
it awarded to the plaintift damages for loss of profit

Wellish, K.('., for the appeal

W. N, Tilley, for plaintiff, contra

Tue Covrr, after reserving judgment, dismissed the appeal
with costs

Appeal dismissed
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COTTINGHAM (defendant, appellant) v. LONGMAN et al (plaintiffs,
respondents .

Supreme (

urt of Canada, Nir Charles Fitzpatrick, .., and Idington,
Duff. Anglin, and Brodeur, JJ. October 16, 1913,

LoAreran (§VIH L 2—476)—Review  oF  Facrs NEGLIGENCE CAUSING
DEATH—C IRCUMSTANTIAL EVIDENC)

Where, in an action for negligently causing death there is a primi
facie ease to to the jury, their function in weighing the probabili
ties of the « upon circumstantial evidence 15 not to be interfe
with on an appeal from the verdiet unless the court can say that the
jury conld not reasonably have come to the eonclusion which the
verdiet involves

| Longman v, Cottingha 12 DL S68, 18 BOCR 184, allivmed
Tones v, PR, 13 DR 900, and Grand Trunk R. Co. v, Griflith
15 Can, S.CR 380, referred to.)

Statement Arvear from the judgment of the Court of Appeal for
British Columbia, Longman v. Cottingham, 12 D.L.R. 3, 18
B.CRISE, 24 WLR 958, affirming the judgment entered by
Morrison, 1., at the trial, on the verdiet of the jury, in favour
of the plaintifis for $5,000 damages and costs

The present appeal was dismissed.

The principal question, on the evidenee at the trial, was as
to the identification of the defendant’s motor-car by which, it
was alleged, the deceased, the hushand of the plaintiff, Aliee
Longman, and the father of the infant plaintiff's, had bheen
killed on account of the

fendant’s negligent driving.  The
accident happened while deeeased was at work on a highway
bridge at night and employed there by the corporation of the
city of Vancouver. When submitting the case to the jury the
learned trial Judge did not address them upon the question of
negligenee,  He said

I purposely avoided it beeanse it seems to me that this is entirely a

question of identification of that ear, and, if you are not satisfied that it
wits Cottingham's car, of conrse, there was no possibility of his doing this
There were other cars about that time, and it is for you to say, within
what periods, and the sitnation on the bridge, not ignoring the other
cireumstances on the bridge of that four-horse rvig.  If you believe the evi
denee, then see what you can make of it

The jury returned a verdiet for the plaintifts and awarded
them $5,000 damages—$3,000 for the widow and the balance
divided among the children. The judgment entered upon this
verdiet was affirmed by the judgment of the British Columbia
Court of Appeal.

N. N, Taylor, K.C',, for the appellant.

George E. McCrossan, for the re

spondents.

After hearing counsel on behalf of the appellant and without
calling upon the respondents for any argument, the appeal was
dismissed with costs,
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Sik Coarres Frezearrick, () To establish lability it is
not necessary, in an action of damages for tort, that there should
he an eye-witness to the aceident, A series of facts may be
proved in evidence from which the jury may reach a conelusion
as to the eause of the mishap, in some respeets more satisfactory
than if they were obliged to depend upon the deposition of an
eve-witness, It has so frequently heen hield here that one must
almost apologize Tor repeating it, that the funetion of an appel
late Court is to consider in each case whether there was evidene
hefore the jury from which they could reasonably draw the con
¢lusion at which they arrived,  Here the finding of the jury has
the approval of the provineial Conrt of Appeal as well as of th
trial Judge

Nothing was said here, nor can I see anvthing in the factum

which would justify us in reversing Having regard to the
prineiple which I have just stated, the appeal is dismissed with

Ccosts
[piNaroN, o concurred in the dismissal of the appea

Duvw, J I think this appeal ought to be dismissed with
costs

There is a fallacy in the argument presented on bhehalf ol
the appellant which resides in the proposition stated by his
counsel almost in so many words that in a civil action complain
ing of a tort, it is incumbent upon the plaintiff to demonstrate
the culpability of the defendant. It ought not to he ne
to controvert so obvious an error. But although seldom put

COSSArY

forward in a form so unqualified, this proposition has un
questionably often enough in the past been the tacit assumption
upon which the defence in such eases as this has heen based and,
sometimes, it is to be feared that it has formed the real basis of
judicial pronouncements in such actions.  The subjeet of the
nature of prool upon which a jury is entitled to act in eivil
cases was fully discussed in some recent judgments (see Grand
Trunk Railway Co. v. Griffith, 45 Can, S.C.R. 380, and Jones v
Canadian Pacific B. Co., 13 D.L.R. 900, 29 Times L.R. 773, but
notwithstanding these judgments, the error will doubtless sun
vive, The burden resting upon the plaintiff’ is, of course, to
establish facts from which the jury may reasonably draw the
inferenees neeessary to sustain the plaintifi’s case. In this case
the plaintiffs unquestionably acquitted themselves of this onus

ANGLIN, J The only question upon this appeal is whether
there was sufficient evidenee to enable the jury to infer (other
wise than by a mere guess or conjecture) that it was the de-
fendant’s automobile which killed the husband and father of
the plaintiffs.  In my opinion there was.
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CAN. The appeal, therefore, fails and should be dismissed with
s.C. costs,

1913 Broveer, J. o1 am of opinion to dismiss this appeal for the

Brodewr, 3. reasons given by Mr. Justice Duff,

Appeal dismissed with costs

CAN TURGEON v. ST. CHARLES
8. Supreme Court of Cay Nir Charles Fitzpatvick, CuJ.. and Davie
1913 Idington, Duff. Anglin, and Brodeur, JJd. October 14, 1913
1. Arreal 1 A—=35 Terispicro TUDGE IN CHAMBERS—ORIGINAT
Nt PETITION QUEnes PRACTICH
A judicial pre ding originating on petition to a ¢ in cham
bers, under the Quebe of Civil I’y lure, articles 875 and 876
tppeadable to the Supreme Court of Cananda where the subject of the
Hrove pmounts to m or value of two thousand dollars
INTOXICATING LIQUORS 1 A—390 ) —LIQUOR LICENSE 1HELD )
OF ANOTHER
It is inconsistent with the poliey 1 License  Law
RS.Q, 1000), that the ownership of a leense sell intoxieating
nor ol v Lin one person while the lieen s held int
name of another: and m eement having that effeet is void inas
mueh as it establishes conditions contrary to the poliey of the statute
Turgeon v. St. Charles, T DLR. 445, 22 Que. K.I3. 38, reversed
tutement Areearn from the judgment of the Court of King's Beneh

Que.), appeal side, Turgcon v. St Charles, 7 D.LR. 445, Q.R
22 K.B. 58, affirming the judgment of Mr, Justice Greenshields,
i Superior Court chambers, in the distriet of Montreal, by
which the respondent’s petition was granted with costs

The proceedings were commeneed by petition to a Judge
in chambers by the respondent whereby, on his own hehalf as
well as in his capacity of testamentary executor of the late Fer
dinand Paquette, deecased, he claimed the property, goodwill
and accessories of a restaurant, including the license to sell
spirituous liquors in connection therewith, whercof the respon
dent, as eurator of the insolvent estate of Joseph Goderre, had
taken possession by virtue of a judicial abandonment, These
proceedings were instituted under the provisions of arts. 875
and 876 of the Quebee Code of Civil Procedure.  The prayer
of the petition was granted by Greenshiclds, J., and his decision
in favour of the petitioner was aftirmed by the judgment now
appealed from

On the argument the Court raised the question of its juris
dietion to hear and determine the appeal, which depended on
whether or not the originating petition was or was not a pro-
ceeding in a superior Court within the provisions of sees, 36,

37 and 46 of the Supreme Court Aet, R.S.C. 1906, ¢h. 139
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Laflour, K.C., and Nt Germain, K., for the appellant CAN
Lim¢ Geoffrion, K.C., and A, Porrault, Tor the respondent -
Tig Ciner Jostics (oral Phis apy t ywed L1
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m question
Davies, o I concur in the opinton stated hy n
Anglin
Ipingrox, o The appellant is curator of th ' o i y
Goderre who had been a hotelkeeper in Mon ¢ om '
nd up to the time of In abandonment, on Ma
1910, of his property as an inso it
As such he held at that date n to I inte 1t I
liquors.  This license had been issued to | mder 1 pPro
sions of the Quebee License Aet, on tl irst of Ma 1
for one year
The appellant applied for and got the consent of the 1
Commissioners pursuant to the pro 1ons ol t | Aet
transfer to him, as curator, of said license, and later procured
from them, on the first of May following, a ren s
license for the next ensuing vear from said date
The appellant, as such eurator, having taken possession
the business premises and stock-in-trade of the insolven
duly procceding to sell same with said heense by publie an
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CAN The distinetion between a Judge in Chambers and his sitting i
S.C. as a Court is, for many purposes, quite valid. h,
1913 The Code of Civil Procedure (in like manner as proeedural q
—_ legislation does in other provinees on the like subjeet) declares, 1]
i"‘r‘""\ by art. 24, that the Court has the same powers as a Judge over S “
N1 matters assigned to the latter by art, 71; that the Judge can s
Cuvares adjourn an application hrought before him into the Court or i
idiemite 1 vice versa, and, by art. 72, that a decision of a Judge in Cham St
! | bers shall have the same effeet as judgments of the Court and of
| he subjeet to appeal and other remedies as against judgments li¢
! , Art. 876 is as follows ti
{1 Any property not belonging to the debtor, which is in the curator's
:“ possession by virtue of the abandonment, may be recovered by the person ol
] thereto entitled, upon a petition to the Ju in
It would scem as if this remedy had been provided as a it
specific mode of trial and adjudieation relative to the title to P
property which had passed into the curator’s hands and to 501
which a third party might have made a claim. Its peculiar
terms may have a bearing (which I pass for the present) upon an
i the merits of this appeal of
The question of our jurisdiction, it is to he observi does thy
not, having regard to the terms of the Supreme Cou.  Aet,
necessarily turn upon the form but upen the substance of the
question o1 whether or not the proceeding has been had in a for
Superior Court, bein
[ think our jurisdiction to hear this appeal is quite as I
| well founded as it was in the ease of North British Canadian
Investment Co, v, Trustees of St. John School Distriet, 35 (an heil
| S.C.R. 461, where the question was the right of appeal when an ad:
| officer under the Land Titles Act of the North-West Territories
| had been directed by a Judge to make an entry affecting a this
title: or the case of City of Halifar v. Recves, 23 Can, S.C.R thiy
3 340, when the proceeding was begun and founded upon a mnal
{ petition to a Judge in Chambers, he
| As to the merits of the appeal there is nothing, so far as | the
:, can see, to be gained by going into many of the questions argued ”""‘
s hefore us. It must be determined by the question of whether of t
Q or not, having regard to the provisions of the Quebee License to 1
¥ Act (which alone ereates thereby such rights of property or soly
i otherwise as any one can have in, to or over such licenses) the inte
respondent has any sueh right of property in the license as to
entitle him to the order made directing the eurator to transfer
it to him

Not even the Court can have any power or authority direet
ing its curator or any one else to meddle with such a transfer
unless given by said Aet the power to do so.

In 1906, the hotel business in question with the then stock may
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in-trade, the goodwill, the lease and license had been transferred
hy one Thibault to the respondent and a partner named Pa
quette, sinee dead, but whom he represents, and by them e
transferred to the said Goderre under an instrument which
contained what was expressed to he a suspensive condition and
s claimed now to have been so effectively such that the respon
dent and Paquette could, and he now, personally and as repre
sentative, ean claim that, by reason of default in the terms
of the payment of the price of that sale to Goderre, the said
license has reverted to him by reason of the terms of the cond
tion or became his because the said Goderre had so covenanted

It may be observed just here that hy reason of the leense
only having a yearly existence it is rvather diffieult to define
in legal terms just what the

aim is. [, therefore, try to put
it thus alternatively, and express something that we are ex
peeted to grasp, however elusive it becomes onee it is touched o
some one tries to touch it

Having regard to the purview of the Liguor License Act
and the provisions thereof specially applicable to the curator
of an insolvent estate, 1 do not think such a contention as is
thus set up is maintainable

Art. 923 of the said Aect is as follows

23. Subject to the provisions of this section as to removals and trn

rs of lieenses, and as to voluntary or judicial abandonments b
‘ fide insolvents, every license for the sale of liquor shall be held to
I heense to the person therein named only awd for the premises therein
eseribed, and shall remain valid only so long as such person continues to
¢ the occupant of the said premises and the owner of the bhusiness ther
wrried on

It would puzzle one to frame language more destruetive than
this of such a elaim as respondent sets up.  If words mean any
thing, these must mean that the license was personal and re
mained valid only so long as the person named continued to
be the occupant of the premises and the owner of the business
there earried on.  The moment he ceased to earry on the business
that moment the lieense lapsed save in so far as *“the provisions
of this section as to removals and the transfer of licenses and as
to voluntary or judicial abandonments made hy bond fide in
solvents,”” preserved the license, and then only in and for the

interests of those named in regard to any preservation of it

There is not a sentence or semblanee of a provision in the
Act making any preservation of such license subserve the pu
poses of any such bargain as the respondent relies upon.  In
deed, there are provisions distinetly anticipating the lapsing of
licenses not specifically preserved by the terms of the Aet and
dealing with the acerual of henefit the public interests or policy
may be expeeted to derive therefrom

i
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This, T most respeetfully submit, ends or ought to have ended
any pretension on the part of the respondent to invoke the
powers of the Court or any Judge thereof acting under art
876 which primi facic enables only a dealing with property
seizable by the sheriff and claimable by some party having a
title thereto or right therein of some kind.  No Court or Judw
can re-create that which has perished, still less make a valid
order which in effeet contravenes the plain duty the law in
question provides for the doing of, by an officer whose peculiar
duty it is to serve the interest of the general ereditors

But that is not all; for art. 953, sub-see. (h), which is speei
fically direeted to cover the cases of transfers re
above art, ¢

ared to in

, provides for a special transfer fee of $75, “*when
it is granted in consequence of a voluntary or judicial aban

donment in a case of bona fide insolveney,”” and, hy sub-sees

band 4, in the case of the death of a licensee or of a voluntary
or judicial abandonment of property on his part, as follows

b Save in the case of an abandonment of property or of the death of
o licensee no transfer of a license shall be made until after the expira
tion of forty days from the date upon which the license was delivered by
the colleetor of provineial revenu
1. In the case of the death of a licensee or of a voluntary or judicial
abandonment of property on his part, a delay of thirty days is granted
to his heirs or representatives, or to the provisional guardian or the
curator of his estate, during which delay the license continues in foree, in

wider to give them an opportunity to apply for a transfer

And by sub-sec. 5 of art. 953, the transferee of a license
approved of and duly certified as provided therein, is to enjoy
the rights which acerued to the original licensee;

But in the case of the death of a licensee, or of a judicial abandon
ment on his part, the municipal council shall give the preference to the
purehi
the

o of the stock-intrade of the licensee’s estate and shall transfer
license to him or to the person recommended by him—provided such
purchaser or such person so recommended be of good character and re
pute—for the same premises or for other premises should the landlord of

the deceased or transferor refuse to accept such transferee as his tenant

How can respondent elaim to have fallen within the first
part of this sub-section or to defeat the second part just quoted?

Then art. 922 expressly declares such
licenses shall be granted for one vear, or for part of a year only, and
shall expire on the first day of May subsequent to their issue.

There are other provisions indicating, as in art. 924, the
 ualifications and formalities to be observed to get or hold a
license ; and,
ticular place ;

in art. 940, respecting preference for a par
id, as in art, 954, giving three months from date

of abandonment *‘failing which the license is of no avail;’" and,
in art. 1082, when not a bond fide case of insolveney, the gen-
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eral poliey of the Aet and the purpose of protecting ercditors
of an insolvent leense But nothing is to he found to preser
the rights of persons whose whole scheme was part of a syst
of trafficking in licenses for the direet and ineidental profits «
such traffic and but a palpable evasion of the said poliey of t
legislature and its purpose in th nactment to proteet eredito
ol an msolvent

How, for example, when the se of the premis s ot
hy Goderre for a new term of fiy ars and tl lease has ti
vot heyond respondent’s control, ean he elaim ranster the
the premises it applies to I'rue, the landlord may | ot
consent, may be pacified, or he have assented all th
though it does not appear in evidenee,  But the possibilities
stich as to he quite unworkable unless we adopt the theory that
i ense on granted 1s a thing to be bargained about and
handed round from hand to hand, just as a horse or other chat
tel, all of which is not what the Act contemplates

I'here are also provisions to meet the ease of comj
getting and dealing with licenses through their employee or
nominee

I'hese provisions of business convenienee, in sueh cuses saly
wnarded against abuse, shew it never was intended such a !
gain or consent as respondent relies upon should be held valid

If it had been the law hefor h such rights could exist
or be ereated, then there was no need for such a special enaet
nent  relative to companies It was hecause substitutes o
nominees of the eapitalist or liquor dealer behind the seen

vould not be tolerated that this special enactment
provide for. Such rights as any one can have in regard to a
cense must rest upon the Aet and respondent is not one o
any such class as the Aet gives a right to

I'he attempt elaborated in respondent’s factum to make out
of the several exeeptions the Aet provides for, a rule of law
that, henee, the license is a piece of property, just as any other
18 a curiosity in the way of legal argument deserving of notic
but, I respeetfully submit, no more need be said than state it

The license i= annual and only good for the year. Some
sort of consideration is given relative to partics who may have
been for several years holders of a license for the same plac
but that does not help respondent.  Moreover, his whole arrange
ment was such a conflict with the policy of the Aet, as, in my
The stock-in-trad
claimed was of so little value as to render this branch of the

opinion, to render the whole security illegal

dealing of small consequence herein
urged here on that head

We have pressed upon us the jurisprudence of Quebee on
the subject, but the Aect, i

No separate elaim was

its main features, is so like what

was mide to
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prevails elsewhere we cannot assent thereto and apply other
prineiples of construetion elsewhere even if we could find such
jurisprudence had been older than shewn herein.

The appeal should be allowed with costs throughout and the
petition be dismissed with costs.  Of course, respondent is en
titled to be reconped his advanees to keep the license alive
since the insolveney

Duew, J.—1 coneur in the result,

ANGLIN, I am unable to aceede to the suggestion tha
there should be read into see. 37 (a) of the Supreme Court Act
words which would restrict its application to eases originating
in the Circuit Court or in some other Court. That provision
dispenses, in cases of the classes therein specified, with the usual
requirement that, in order to be appealable to this Court the
proceeding must originate in a Superior Court.  The word
“Court ™" is not mentioned in elause (a) ; it does oceur in clauses
() and (d). We have before us the judgment of the highest
Court of final resort in the Provinee of Quebee rendered in a
Judieial proceeding in which the matter in controversy ex
This case, therefore, in my opinion,

ceeds the value ¥
fulfils the conditions upon which a right of appeal is conferred
by see. 37,

Thibault, the original owner of the business and license in
question, on December 14, 1906, exeeuted a contract of sale to
Messrs. St. Charles and Paquette of his business, stoek-in-trade,
license, ete. A special term of the contract was that Thibault

would transfer the license to his vendee’s nominee.  Pursuant
to that undertaking he transferred the license to one Goderre,
who subsequently became insolvent and made an abandonment
under whieh the appellant, Turgeon, became curator of his
estate.  The License Commissioners approved of the transfer
from Thibault to Goderre and the latter thus became the holder
of the license of which several renewals were subsequently is
sued to him.  Concurrently with the transaction between Thi
bault and St. Charles and Paquette and the transfer of the
license to Goderre an agreement was made with Goderre by
St. Charles and Paquette whereby they sold to him the business
stock-in-trade, license, ete., subjeet to a suspensive condition

The learned Judge here set out in French the wording of
the condition. |

In my view under these documents St. Charles and Pa
quette never became owners of the license in question. They
certainly ‘were not at any time the holders of it.  Assuming that
a license under the Quebee License Law is property (I rather
think it is not), I am of the opinion that the license in ques
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tion and all right of property in it passed direet rom Thi
hault to Goderr If so, no property in the lieense passed from
St. Charles and Paquette to Goderre under the contract hetween
them ; and, since the suspens clause in that contract in terms
purports to atfeet on what passed or was transterred by 1t
the lieense would not he subje to that elause Neither could
i remain dememn the property of St. Charles and I
l'l]‘fh

But if this be too narrow a view to 1 of el
effect of the two documents of D 14, 1 i
the Thibault sale St, (] s and Paquetts | 0 irht
ol property in the | nse as wel i the other su s 0
then [ the agreement het Croder | S ( rh 1
Paquette should be const | s according to Wi
to be tl exp sed mnter ( "l i nit
to the nature ol n ol i1ts 1 t-matt lont
tached to them b \ 1 l. pro | |
el 1« on 1N r ( LFan ] O ! 4 1 )
precarious right ol possession of the sever 1 ts hiel
t purports to dea neluding the leens the ent right o
property i th wining in St. Charles I Paguette pend
mg faltilment o I ISpensIy conditi s to p wnt

\ study of the provisio of the Quebee 1 nse La how
ever—particula airt, 92 s satistied me that m proper
which may exist in a license in that provia s and must v
main vested in the holder of tl icense, upon whom it confers
a personal right or privilege so long as he holds it and is tl
occupant of the premises and owner of t husiness in respe
of which it issues. Having regard to this essential eharacteristic
of a license it is inconsistent with the letter and the spirit of th
Quebee License Law that there should be vested in one person
the property in a license held by another under a right intended
to be more than merely temporary I'he statute (art, 953 (4
specially provides for a short delay in the ease of the death of
or voluntary or judicial abandonment of his property by th
licens Unless, perhaps, pending the ecarrying out of n
assigmment intended to become effective practically at one
the law contemplates that the holder of a license shall be its
real owner If, therefore, upon the only possible construction

of the agreement in question, it involves Goderre holding for
a term of years a license of which during the entire period the
ownership should be in St. Charles and Paquette, it would, in
1

Vv opinion, be void as providing for a condition of things en
tirely contrary to the poliey of the license law But, ut res
magis valeat, 1 would be inelined to treat the agreement at all
events so far as the license is concerned, as intended to provide
not that the property in it while it was held by Goderre should
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be vested in St. Charles and Paquette, but that the latter should
have a right at any time, on default in payment by Goderre
according to the terms of his contraet, to retake (reprendre)
the license by employing such means for that purpose as the law
provides. I see no difficulty in a construetion which involves
personal obligation on the part of Goderre, on his making de
fault in payment, to execute, on the demand of St. Charles and
Paquette, a formal assignment of the license, or any other doeun
ments requisite and proper to enable the latter to secure a
transfer of it to themselves or to their nominee, But T eannot,
consistently with the provisions of the license law, as I appreci
ate them, admit its validity if the agreement be suseeptible only
of a construction which involves St. Charles and Paquette hav
ing a right of property—or a jus in re—in the license itself
while it was held by Goderre.

I do not wish to be understood as questioning the assign
ability of a license or the right of a transferee who can ohtain
the approval of the commissioners to hecome its holder. That
question is not before us.  The agreement under consideration
is not a transaction of that kind. On the contrary, if it neces
sarily means what the respondent contends, it provides that a
license which was and was to remain the property of Messrs
St. Charles and Paquette, should, nevertheless, be held during
its original term and renewals by Goderre. Such a contraet is,
in my opinion, not possible under the Quebee License Law,

Whether St. Charles and Paquette never had any right of
property in the license by virtue of their agreement with Thi
bault, or whether under their transaction with Goderre he he
came the owner of it subject to a contractual obligation, on
his making default in payment, to re-transfer it to them or to
their nominee, the license was not at the time of Goderre's in
solveney the property of St. Charles and Paquette and it is not
now their property, ‘‘in the curator’s possession by virtue of
the abandonment,”” which a Judge might, upon petition, ord:r
the curator to transfer or deliver to them under art. 876 of the
Code of Civil Procedure,

That is, as I understand his petition, the remedy which the
petitioner sought and the jurisdiction to which he appealed
But if he he entitled to take advantage of what is, perhaps, the
broader provision of art. 875 of the Code of Civil Procedure,
which his counsel invoked at bar, I am still of opinion that he
cannot sueceed in this proeeeding. 1 am unable to distinguish,
on prineiple, between the property of an insolvent debtor sub
jeet to an executory contract, which ereates a merely personal
obligation to transfer it but does not confer on the obligee
jus in re, and other property of the debtor which passes unde
his abandonment to his curator for the benefit of his creditors
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As against them (arts. 1981 (. I know of no ground upon

which the obligee under such a personal contract can enfore
specific performance™ (Uerdcution art. 1065 C.C.) of the

obligation by the curator. In this case there appear to be other

difficulties in the way of adjudging an execution of the obliga
tion whieh it is not necessary to discuss

[ am, for these reasons, of opinion that, as to the liquor
license in question, which was the only matter seriously dis
cussed at bar, this appeal should be allowed with costs in this
Court and in the Court of King's Beneh, and the petition should

he dismissed

Brooevr, J., dissented

Appeal allowed

BUCKLEY v. FILLMORE

Nora Seotia Supreme Court Charles Townshend, 0. Meaghe

J
Russell, and Longley, JJ. November 12, 1913

1. Triar VI—320 NOTICE OF TRIAL—POSTPONED HEARING
Where the plaintitt obtair in order of the trial judge for a post
ponement until the next term, he need not, under the Noy Seotin
iw wetice, give notice of trial nor enter the action, as it stands for
trial by virtue of the order
2. Twiar (§ VI—320 ORDER POSTPONING  TRIAL—OBLIGATION TO GO TO
TRIAL AT ADJOURNED SITTINGS
Where the plaintiff obtains an order of the trial judge for a t
ponement until the next term, he is bound, under the Nova Scotia
practice, to go to trial at that term, and his failure so to do ma n

titute ground for dismissal

Arreal from the judgment of Ritehie, J., on a motion to
dismiss for want of prosecution

The appeal was dismissed

Appeal from the following judgment of Ritchie, J

Ihis is an application to dismiss for want of prosecution n the
ground that the plaintiff did not give notice of trial or enter the action
for trial at the last October term at Amherst, and on the further ground
that the plaintift did not proceed to trial The action was entered

the last June term, but the plaintiflf obtained an order from th
Tudge at that term for a postponement of the trial t October
Ir. Terrell, for the plaintifl, contends that the trial of the
" by order of the Jud

term

wetion havin

ostponed to the October term, it was not

necesary for him to g

give notice of crinl or enter the action. | think this
contertion is right See Annual Practice, 1913, p. 592, notes Also see
rule 21 of order 34, Judicature Aet But, assuming that it was not

necessary for the plaintifl to give notice of trial or enter the
did not the plaintiff go to trial? He had obtained
be tried at

wetion, why
an order that the case
e October term and then he simply ignored the order which
he had obtain ! from the Judge. No reason was suggested why the trial

was not proeeec with If the plaintiff does not intend to go to trial

Wi

St

CHARLE

A

Statement
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N.S. (and 1 have nothing to shew me that he does so intend) | think the
— course he is pursuing is very objectionable. My inelination. under all
S.C.

the cirenmstances, is to dismiss this action for want of proseeution, but

013 .
1013 if, within one week, the plaintill files an aflidavit stating that it is his
BrekLEy intention to proceed to trial at the next June term at Amberst, T will
v not now dismiss the action, but an order will pass to the effeet that if th
FILMORE.  plaintifl does not proeeed to trial at the June term, the aetion will then

Stadotesiil stand dismissed with eosts without further order I the afidavit is not

filed within the time mentioned the action will be dismissed with costs

Argument James Tervell, for appellant, contended that the learned
Judge had no jurisdietion to dismiss the appeal, eiting O, 34,
rr. 14, 21, 23, An. Pr. 1914, p. 606 Nelson v, Studivan, 23
N.S.R. 189

F. L. Miner, KA, for respondent :—Plaintift' should have
had the cause proceeded with,  Defendant may give notice of
trial or move to have the action dismissed, but he is not under
any obligation to proeeed with the cause.  The learned Judg
was warranted in dismissing the action

Tervel, replied

Judgment Tur Covrr dismissed the appeal for reasons appearing n

the judgment appealed from

Appeal dismissed with cost

IMP, ATTORNEY-GENERAL FOR BRITISH COLUMBIA v. ATTORNEY
; GENERAL OF CANADA
P.C. Re B.C. FISHERIES,
1913
(Decision No. 2
Judicial Committee of the Privy Council, Viscount Haldane (Lord Chan
ecellor), Lord Moulton, Lord Atkinson December 2, 1013

1. Fisurnies (§ 12 FEDERAL AND PROVINCIAL POWERS-—SEA FISHERIES

It is not competent to the Legislature of British  Columbin  te
anthorize the Government of the provinee to grant by way of lease

license or otherwise, the exclusive right of taking fish (fera natura)
cither in tidal waters or in nontidal navigable waters within the
railway belt” of British Columbia
[Re BC. Fisheriex, 11 D.LR. 255

aflirmed. ]
2. Frsnenies (8 12) < FEDERAL AND PROVINCIAL POWERS—TIDAL WATERS
It is not competent to the Legislature of British Columbia to auth
orize the Government of the provinee to grant, as to the open sea
within a marine league of the st of that provinee, by way of leas
license or otherwise, the exclusive right of taking fish which as fera
naturar are the property of nobody until eanght;: and the same re

striction a
of the and estuaries of the rivers within the provinee or lying be
tween the provinee and the United States of Ameries

[Re BC. Fisheries, 11 DR, 2

plies as to tidal waters in the gulfs, bays, channels, arms

aflirmed. |
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F'iis was an appeal by the Provinee of British Columbia, in
support of which the other six provinees intervened, from a
Judgment of the Supreme Court of Canada of February 18,
1913, e B.C. Fisheries, 11 DGR, 255, 47 Can, S.C.R. 493, on
certain questions submitted to them by the Governor-Genera
in-council as to the powers of the provineial legislatures to autl

orize their governments to grant exelusive rights to fish

Nir Robert Finday, K.( Lafleur, K.C'. (of the Canadian
Bar), and Geoffrey Lawrence appeared for the appellants, and
with Geoflrion, KA of the Canadian Bar), for the interven
ants, K. L. Nowcombe, K. of the Canadian Bar), Bateso

KA H. Stuart Moore, and Baymond Asquith, for the respon

I'he judgment of the Board was delivered by

ok Lokp Coascenvor: - This is the appeal of the Govern
ment of British Columbia from answers given by the Suprems
Court of Canada to certain questions submitted to it by the Can
whian Government, under the authority of a statute of the Dom
nion Parliament.  The questions did not arise in any litigation

general and abstract character relating

but were questions of a

to the fishery rights of the provine

It is elear that questions of this kind can he competently
put to the Supreme Court where, as in this case, statutory
mithority to pronounee upon them has heen given to that Court
by the Dominion Parliament I'he practiee is now well-estah

shed, and its validity was aftirmed by this Board in the recent
case of Atlorney-General for Ontario Vitorney-Geoneral [
the Dominion, [1M2] AC. 571 3 DULR. S09, It is at times at

tended with inconvenienees, and it is not surprising that the
Supreme Court of the United States should have steadily ro

fused to adopt a similar procedure, and should have confined it
sell to adjudieation on the legal rights of litigants in actual
controversies.  But this refusal is based on the position of that
Court in the Constitution of the United States, a position whieh
s different from that of any Canadian Court, or of the Judicial
Committee under the statute of William IV I'he business ol
the Supreme Court of Canada is to do what is laid down as its
duty by the Dominion Parliament, and the duty of the Judi
clal Committee, although not bound hy any Canadian statute, is
to wive to it as a Court of Review such assistance as is within
ts power.  Nevertheless, under this procedure, questions ma

be put of a kind which it is impossible to answer satisfactorily

Not only may the position of future litigants be prejudieed by
the Court laying down prineiples in an abstraet form without
any reference or relation to actual faets, but it may turn out to

he practically impossible to define a prineiple adequately and
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safely without previous ascertainment of the exact facts to
which it is to be applied. It has, therefore, happened that, in
cases of the present elass, their Lordships have oceasionally
found themselves unable to answer all the questions put to them,
and have found it advisable to limit and guard their replies.
It will be seen that this is so to some extent in the present
appeal.

The questions submitted to the Supreme Court of Canada
were as follows:
legislature of British Columbia to authorize
r other

1. Is it competent to the

the Government of the provinee to grant, by way of lease, license,

wise, the exclusive right to fish in any or what part or parts of the waters

within the railway belt, (@) as to such waters as are tidal, and (b)) as to

sueh waters as, althongh not tidal, are in fact nav
2. Is it competent to the slature of British Columbia to authorize

the G

srnment of the provinee to grant, by way of lease, license, or other
wise, the exclusive right, or any right, to fish below low water mark in
or in any or what part or parts of the open sea within a marine league
of the const of the provinee?

3. Is there any and what difference between the open sea within a
marine league of the coast of British Columbia, and the gulfs, bays,
channels, arms of the sea, and estuaries of the rivers within the provinee
or lying between the provinee and the United States of Ameriea, so far
as concerns the authority of the legislature of British Columbia to auth

orize the vernment of the provinee to grant, by way of lease, license
or otherwise, the exclusive right or any right to fish below low water mark
in the said waters or any of them

Before dealing with these questions, it is necessary to refer
to the nature and origin of the Constitution of the Provinee of
British Columbia. The provinee was established by an Imperial
statute passed in 1858 ; and, by various orders-in-council, made
under its provisions, a Government was set up consisting of a
Governor and a local legislature. By certain of these orders,
and by a loeal Ordinance of 1867, the eivil and eriminal law of
England, as it existed in 1858, was made the law of the colony,
so far as it was not from loeal cirenmstances inapplicable. By
an Imperial statute of 1866, the coiony of Vancouver Island was
united with and theneeforth beeame part of the colony of Brit-
ish Columbia.

In 1871, British Columbia was admitted, under see. 146 of
the British North America Aet, into the union of provinces
which that Aet constituted. The instrument by which the
union was actually effected was an order-in-council, but it
was necessariiy based on addresses from both IHouses of the

Canadian Parliament and from the Legislative Couneil of Brit-
ish Columbia. These addresses contained the terms and con-
ditions upon which these two quasi-independent communities
proposed, through their respective legislatures, that the union
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should be effeeted, and these terms and conditions, so far as ap
proved of by their then Sovereign, were intended to be em
bodied in the order-in-couneil effeeting the union, which was to
have the same effect as if it had heen enaeted by the Parliament
of the United Kingdom

The order-in-couneil dated May 16, 1871, recites that cach
of the several things had been done, which were required by
see. 146 of the British North America Aet, and the terms and
conditions proposed in the addresses and approved of hy the
Crown are annexed to this order. By par. 5, sub-head K, of
these latter, Canada, ¢«.c., the Dominion of Canada, undertook
to assume the protection and encouragement of fisheries and
defray the expenses of the same, and thereby became bound so
to do. By the first elause of par. 11, the Dominion also under
took, amongst other things, to secure the commencement, within
two years from the date of the union, of, and to complete within
10 years,

a railway from the Pacific coast to such a point cast
of the Rocky Mountains, to be seleeted, as would seeure that the
seaboard of British Columbia should be conneeted with the
railway system of Canada. By the second clause of par. 11
the Government of British Columbia became bound to convey
to the Dominion Government, or rather to the Crown in right of
the Dominion, in trust to he appropriated in such manner as the
Dominion Government should deem advisable, in furtherane
of the construction of this railway, a certain extent of public
lands, therein deseribed, lying along the railway line through
out its entire length, not to exceed 20 miles in extent on each
side of the line; and, in consideration of this, the Dominion
Government undertook to pay to the Government of British
Columbia 100,000 dollars per annum. Neither the legislatur
of the Provinee of British Columbia nor that of the Dominion
has power by legislation to alter the terms of this order-in-coun
eil (which is in effeet an Imperial statute), or to relieve them
selves from the obligations it imposes upon them

Both the Dominion Government and the Government of
British Columbia -have performed the obligations thus imposed
upon them. The (%
structed, which conneets the eastern seaboard of Canada with
the western seaboard of British Columbia. On the other hand,

wdian Pacific Railway has been con

the legislature of British Columbia has passed two statutes,
namely, 43 Viet. e¢h. 11 and 47 Viet. ¢h. 14, in order to dis
charge the obligation to grant what is now known as the rail
way belt (so far as it lies within the colony) to the Government
of the Dominion of Canada. By the combined effect of these
statutes, there was granted to the Dominion Government, in
trust to be appropriated as to the Government might seem ad
visable, the publie lands along the line of the Canadian Pacifie
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Railway, wherever it might finally be located, to a width of 20
miles on each side of the said line, as provided in see. 11 of the
order-in-conneil admitting the Provinee of British Columbia
into confederation with the other colonies of the Dominion
The construction of the language of the grant of the rail
way belt has already come before this Board on more than one
occasion. In Attorncy-General for British Columbia v. Attor-
ney-General for the Dominion, 14 App. Cas, 295, it was decided
that the grant was in substanee an assignment of the rights of

the provinee to appropriate the territorial revenues arising
from the land granted.  Nevertheless, it was held that it did
not include precious metals, which belonged to the Crown in
right of the province, beeause, as was said hy Lord Watson,
such precious metals are not partes soli or incidents of the
land in which they are found, but helong to the Crown as of
prerogative right, and there are no words in the conveyanee
purporting to transfer royal or prerogative as distinguished
from ordinary rights. It was pointed out in the judgment in
this ¢ that the word “‘grant,”” as used in the statute under
construetion, was not, strictly speaking, suitable to deseribe a
mere transfer of the provineial right to manage and settle the
land, and appropriate its revenues.  The title remained in the
Crown, whether the right to administer was that of the pro-
vinee or that of the Dominion. It is true that, in the conrse of

the judgment, Lord Watson also expressed the view that when
the Dominion had disposed of the land to settlers, it wounld
again eease to he publie land under Dominion control and re
vert to the same position as if it had been settled by the pro
vinee without ever having passed out of its control.  Their Lord

ships, however, have not on the present oceasion to consider

questions which might avise if this had taken place, inasmuch
as the belt, so far as is material for the purposes of this ap
peal, is still unsettled and remains ander the control of the
Dowminion.

Their Lordships can see nothing in the judgment above
referred to which casts the slightest doubt upon the eonclu
sion to which they have come, from a direet consideration of
the terms of the grant itself, namely, that the entire beneficial
interest in everything that was transferred passed from the
provinee to the Dominion. There is no reservation of anything
to the grantors. The whole solum of the belt lying hetween
its extreme boundaries passed to the Dominion, and this must
include the beds of the rivers and lakes which lie within the
belt.  Nor ean there be any doubt that every right springing
from the ownership of the solum would also pass to the grantee,

and this would include such rights in or over the waters of the
rivers and lakes as would legally tlow from the ownership of

the solum
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This view is in harmony with what has been decided hy this
Board in another case in which the effeet of the grant of th
railway belt eame into question, Burvard Power Co. v, The
King, 19111 A.C, 87, where it was held that a grant of water
rights on a lake and river, within the belt made by the Govern
ment of the provinee, was void.  The grounds of the decision of
the Board in that case were, that the grant of the lands to the
Dominion had passed the water rights incidental to the lands
and that these lands, so long as unsettled, were public pro
perty within the meaning of see, 91 of the British North America
Act, and were, therefore, under the exelusive legislative anth

ority of the Dominion, and could not he dealt with under a
Water Clauses Aet passed by the provineial Gover

During the course of the argument, some reliance was placed
by counsel for the provinee of British Columbia on

that, by the supplemental agreement reeited in the preambl

to the British Columbia Aet of 1883, the Dominion is, with all
convenient speed, to offer for sale the lands within th vlway
belt to settlers.  But their Lordships are unable to see how this
can affeet the question of what passed to the Dominion under
the so-ealled grant I'hey are unable to see any ground for
construing the grant of the railway belt as exeluding such lands
situated within it as are covered witl iter, The solum of a
river bed is a property differin n no essential characteristi
from other lands.  Ownership of a portion of it usually

companies riparian property and greatly adds to its valu The
minerals under it can he worked; and, i Idition, there ar
special rights which flow from its ownership, which are of them
selves valuable and may be made the subjeet of sal \nd, even
n view of the construction of the railway itself, the possession
of the solum of the rivers or laukes might hecome most essential
n conneetion with the butlding of bridges, ot Morcover, in

Listriets situated at a distane rom the actual railway track

the power of using the solum of the rivers for the purpose of

the construction of bridges might be essential 